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publishes executive orders issued by the Governor of Texas. Appoint-

T h e As required by Texas Civil Statutes, Article 6252-13a, §6, the Register
ments made and proclamations issued by the governor are also pub-

lished. Appointments are published in chronological order.

G ove rn o r Additional information on documents submitted for publication by the

Governor’'s Office can be obtained by calling (512) 475-3021

Appointments Made July 23
Texas Public Building Authority

For a term to expire February 1, 1989:

Glen Hefner
571 North Post Lane
Houston, Texas 77019

For a term to expire February 1, 1987;

Marilyn Jones
11711 Braesview, #801
San Antonio, Texas 78213

9 TexReg 4104 July 31, 1984

For a term to expire February 1, 1985:

Gerald Goff
2901 Bonnie Road
Austin, Texas 78703

Mr. Hefner, Ms. Jones, and Mr. Goff are being reap-
pointed pursuant to Senate Bill 11, 68th Legislature, Sec-
ond Called Session, 1984.

Issued in Austin, Texas, on July 23, 1984.

TRD-847688 Mark White
Governor of Texas



Before an agency may permanently adopt a new or amended rule,
or repeal an existing rule, a proposal detailing the action must be
published in the Register at least 30 days before any action may be
taken. The 30-day time period gives interested persons an opportu-
nity to review and make oral or written comments on the rule. A public
hearing on the proposal may also be granted if such a procedure
is requested by a governmental subdivision or agency, or by an as-
sociation consisting of at least 25 members.

The proposal, as published in the Register, must include a brief ex-
planation of the proposed action; a fiscal statement indicating ef-
fect on state or local government and small businesses; a statement
explaining anticipated public benefits and possible economic costs
to individuals required to comply with the rule; a request for public
comments; a statement of statutory authority under which the pro-
posed rule is to be adopted (and the agency's interpretation of the
statutory authority); the text of the proposed action; and a certifica-
tion statement. The certification information, which includes legal
authority, the proposed date of adoption or the earliest possible date
that the agency may file notice to adopt the proposal, and a tele-
phone number to call for further information, follows each sub-
mission.

Symbology in amended rules. New language a&ded to an existing
ruleis indicated by the use of bold text. [Brackets] indicate deletion

Proposed

Rules

of existing material within a rule.

N

TITLE 1. ADMINISTRATION

Part IV. Office of the Secretary of
State

Chapter 91. Texas Register

Filing of Documents

1 TAC §91.33

The Office of the Secretary of State proposes an
amendment to §91.33, concerning the procedure for
filing @ notice related to the use of private consultant
services. The section is amended in accordance with
34 TAC §5.54, which clarifies the requirements of
Texas Civil Statutes, Article 8262-11c.

Susan Johnson, publications director, has determined
that for the first five-year period the rule will be in ef-
fect there will be no fiscal implications for state or local
government or small businesses as a result of enforc-
ing or administering the rule.

Ms. Johnson also has determined that for each year
of the first five years the rule as proposed is in effect
the public benefit anticipated as a result of enforcing
the rule as proposed is clarification of Texas Civil Stat-
utes, Article 8262-11c. There is no anticipated eco-
nomic cost to individuals who are required to comply
with the rule as proposed.

Comments on the proposal may be submitted to
Susan Johnson, Director of Publications, P.Q. Box
13824, Austin, Texas 78711-3824.

The amendment is proposed under the Administrative,
Procedure and Texas Register Act, Texas Civil Stat-
utes, Article 82652-13c, which provides the Texas
Register, Office of the Secretary of State, with the
authority to adopt rules governing the submission of
documents for publication.

§91.33. Procedure for Filing Notices Related to the Use
of Private Consultant Services.

(a)-(¢) (No change.)

() A notice of amendment or modification to con-
tracts previously published in theRegister with a totsl an-
ticipated fee in excess of $10,000 must be published in
the Register at least 10 days prior to amending the con-
tract if the amendment er modification increases the origi-
nal anticipated fee by 15% or more. Contracts with a total
anticipated fee of less than $15,000 must comply with the
notice requirements prescribed in Texas Civil Statutes,
Article 6252-11c, §6, at the time it becomes reasonably
foreseeable that the contract will be amended to allow
payments in excess of $10,000.

This agency hereby certifies that the proposal has
been reviewed by legal counsel and found to be within
the agency's authority to adopt.

Issued in Austin, Texas, on July 23, 1984,
TRD-847688 John W. Fainter, Jr.
Secretary of State

Earliest possible date of adoption:
August 31, 1884
For further information, please call (612) 476-78886.

July 31, 1984
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Part V. State Purchasing and
General Services Commission

Chapter 113. Central Purchasing
Division

Purchasing

1 TAC §113.16

The State Purchasing and General Services Commis-
sion proposes amendments to §113.16, concerning
embedded customer premises equipment (CPE) after
divestiture January 1, 1984. As a resuit of the Fed-
eral Communication Commission’s (FCC) ruling in
Docket 81-893 (the second computer inquiry) on De-
cember 16, 1983, the FCC will continue to approve
prices for CPE at least through December 31, 1986.
The commission also wishes to clanfy its rules to af-
firm that agencies will be able to continue two-tier and
variable term payment plan contracts in effect even
though relocation costs are incurred.

Herb Gersbach, centrahzed purchasing director, has
determined that for the first five-year period the rule
will be in effect there will be fiscal implications as a
result of enforcing or administering the rule; however,
the economic cost to state governmant is not ascer-
tainable at this point. There is no anticipated @conomic
cost to local government or small businesses.

Mr. Gersbach also has determined that for each year
of the first five years the rule as proposed is in effect
the public benefit anticipated as a result of enforcing
the rule as proposed is continuation of FCC-approved
pricing and of existing two-tier and vanable term pay-
ment plan contracts for CPE for a longer time, with
the attendant cost savings and reduced disruption to
state activities. There is no anticipated economic cost
to individuals who are required to comply with the rule
as proposed.

Comments on the proposal may be subm ted to
James H. Quick, General Counsel, State Purchasing
and General Services Commission, P.O. Box 13047,
Austin, Texas 78711, (512) 475-5966 or STS 822-
5966.

The amendments are proposed under Texas Civil Gtat-
utes, Article 601b, §3, which provide the commission
with the authonity to acquire telecommunications ser-
vices and equipment for use by state agencies from
vendors where such services and equipment are de-
tariffed.

§113.16. Embedded Customer Premises Equipment
after Divestiture January 1, 1984.

(@) (No change.)

(b) This rule will expire and be of no further ef-
fect after December 31 [June 30], 198S.

(¢c) This rule will not have applicability:

(1)-(2) (No change.)

(3) with regard to agency relccations resulting 1n
new installation charges, as well as system change outs
made necessary by need requirement, other than continu-
ation of two-tier and variable term payment plan (VTPP)
contracts referenced in subsection (d)(1) and (2) of this
section.

July 31, 1984

(d) (No change.)

This agency hereby certifies that the proposal has
been reviewed by legal counsel and found to be within
the agency’s authcrity to adopt.

Issued in Austin, Texas, on July 24, 1984,

TRD-847704 Homer A. Foerster

Executive Director
State Purchasing and General
Services Comnussion

Eerliest possible date of adoption:
August 31, 1984

For further information, please call (512) 476-56966
or STS 822-6966. -

TITLE 7. BANKING AND
SECURITIES

Part VIl. State Securities Board

Chapter 109. Transactions Exempt
from Registration

7 TAC §8109.4

The State Securities Board proposes an amendment
to §109.4, concerning public solicitation or advertise-
ments to clarify the interplay between the Securities
Act, §5.1(c), and §139.7, the exemption for sales of
securities to nonresidents of Texas.

Richard D. Latham, securities commissioner, has de-
termined that for the first five-year period the rule will
be in effect there will be no fiscal implications fot state
or local government or small businesses as a result
of enforcing or administering the rule.

Mr. Latham also has determined that for each year of
the first five years the rule as proposed is in effect the
public benefit anticipated as a resuit of enforcing the
rule as proposed is clanfication that sales to nonresi-
dents of Texas made in compliance with §139.7 need
not be counted in determining whether, for purposes
of determining the evailability of §5.l(c), sales to not
more than 16 persons has occurred. This result stems
from the language of the Act, §5.l(c), which aliows
for exclusion from the 15-person count purchasers of
securities in transactions exempt under other provi-
sions of the Act, §5. Section 139.7 is a §5.T exemp-
tion. There 18 no anticipated economic cost to
individuals who are required to comply with the rule
as proposed.

Comments on the proposal may be submitted to
Denise Voigt Crawford, State Securities Board, P.O.
Box 131687, Austin, Texas 78711-3167.

The amendments are proposed under Texas Civil Stat-
utes, Article £81, §28-1, which provide that the board
may adopt rules and regulations goveming registration
statements and applications and may classify securi-
ties, persons, and matters within its jurisdiction, and
prescribe different requirements for different classes.



§109.4. Public Solicitation or Advertisements. This
section is intended to reflect the support of the State Secu-
rities Board for the proposition that potential investors
in transactions exempt under the Act, §5.I, have a
legitimate interest in receiving reasonable information
concerning the plan of business and the financial condi-
tion of the issuer of the securities.

(1)-(3) (No change.)

(4) The phrase ‘‘the total number of security
holders of the issuer’’ in §5.1(a) includes all security
holders of the issuer without regard to their places of resi-
dence (within or without the State of Texas) and without
regard to where they acquired the securities. In determin-
ing the number of persons for purposes of §5.1(c), prior
sales to persons residing outside of the State of Texas and
prior sales to Texas residents consummated outside the
State of Texas shall be included unless such sales were
made in compliance with §139.7 of this title (relating to
Sales of Securities to Nonresidents).

(5)-(11) (No change.)

This agency hereby certifies that the proposal has
been reviewed by legal counsel and found to be within
the agency’s authority to adopt.

Issued in Austin, Texas, on July 24, 1984.

TRD-847719 Richard D. Latham
Securities Commissioner
State Securities Board

Earliest possible date of adoption:
August 31, 1984
For further information, please call (512) 474-2233.

Chapter 113. Registration of
Securities

7 TAC 8113.9

The State Securities Board proposes an amendment
to §113.9, concerning securities underlying trans-
ferable warrants and employee stock options and the
dealer registration requirements related thereto.

Richard D. Latham, securities commissioner, has de-
termined that for the first five-year period the rule will
be in effect there will be no fiscal implications for state
or local government or small businesses as a resuit
of enforcing or administering the rule.

Mr. Latham also has determined that for each year of
the first five years the rule as proposed is in effect the
public benefit anticipated as a resuit of enforcing the
rule as proposed is clarification that once the distri-
bution of the registered securities underlying transfer-
able warrants or employee stock options is compieted
pursuant to the registration, the issuer or dealer who
soid such registered securities is not required to re-
main continuously registered as a dealer solely be-
cause of the existence of such outstanding warrants
or options. There is no anticipated economic cost to
individuals who are required to comply with the rule
as proposed.

Comments on the proposal may be submitted to
Denise Voigt Crawford, State Securities Board, P.O.
Box 13167, Austin, Texas 78711-3167.

The amendment is proposed under Texas Civil Stat-
utes, Article 581, §28-1 and §5.T, which provide,
respectively, that the board may adopt rules and regu-
lations governing registration statements and appli-
cations and may classify secunties, persons, and
matters within its jurisdiction, and prescribe different
requirements for different classes, and create new ex-
emptions by rule, regulation, or order, conditionally
or unconditionally.

§113.9. Securities Underlying Transferable Warrants
and Employee Stock Options. When equity securities
underlying transferable warrants or employee stock op-
tions are registered under §7, those equity securities shall
thereafter be deemed to be properly registered in Texas
regardless of the time at which the warrants are exercised
by warrant or option holders. Continuous registration (or
annual renewal of registration) of the underlying equity
securities during the life of the warrants or options shall
not be required solely because of the existence of out-
standing warrants or options. Once the distribution
procesg is completed pursuant to the registration, the
issuer or desler who sold such registered securities is not
required to remain continuously registered pursuant to
§12 solely because of the existence of outstanding war-
rants or options. However, if the issuer or dealer solicits
the holders to exercise their warrants or options, the issuer
or dealer must be registered as a securities dealer if the
transaction does not fall within an exemption other than
this section. This section is adopted pursuant to the
suthority granted by the Securities Act, §5.T.

This agency hereby certifies that the proposal has
been reviewed by legal counsel and found to be within
the agency’s authority to adopt.

Issued in Austin, Texas, on July 24, 1984,

TRD-847721 Richard D Latham
Securities Commissioner
State Securities Board

Earliest possible date of adoption:
August 31, 1984
For further information, please cah (512) 474-2233.

.

Chapter 139. Exemptions by Rule or
Order

7 TAC §139.1

The State Securities Board proposes amendments to
§139.1, concerning policies in regard to the board’s
creation of new exemptions by rule or order pursuant
to the Securties Act, §5.T.

Richard D. Latham, securities commissioner, has de-
termined that for the first five-year period the rule will
be in effect there will be no fiscal implications for state
or local government or small businesses as a result
of enforcing or administering the rule.

July 31, 1984

Proposed
Rulos

T RN
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Mr. Latham also has determined that for each year of
the first five years the rule as proposed is in effect the
public benefit anticipated as a result of enforcing the
rule as proposed is clarification that the company or
person engaging in a transaction exempt under a rule
adopted pursuant to the Secunties Act, §5.T, shall not
be deemed a dealer for purposes of the Act unless
such rule indicates otherwise. There iIs no anticipated
economic cost to individuals who are required to com-
ply with the rule as proposed.

Comments on the proposal may be submitted to
Denise Voigt Crawford, State Securities Board, P.O.
Box 13167, Austin, Texas 78711-3167.

The amendments are proposed under Texas Civil Stat-
utes, Article 581, §28-1 and §5.T, which provide,
respectively, that the board may adopt rules and regu-
lations governing registration statements and appli-
cations and may classify securnties, persons, and
matters within its jurisdiction, and prescribe different
requirements for different classes, and create new ex-
emptions by rule, regulation, or order, conditionally
or unconditionally.

§139.1. Policies [Exemptive Orders and Individual
Transactions). 4

(a) Itis the policy of the State Securities Board to
refuse to grant any exemptions by order under the Secu-
rities Act, §5.T, for specific individual transactions or
issuers.

(b) The company or person engaged in a transac-
tion exempt under a rule adepted pursuant to the Secu-
rities Act, §5.T, shall not be deemed a dealer within the
meaning of the Act unless the rule by its terms indicates
otherwise.

This agency hereby certifies that the proposal has
been reviewed by legal counsei and found to be within
the agency’s authority to adopt.

Issued in Austin, Texas, on July 24, 1984.

TRD-847722 Richard D Latham
Securities Commissioner
State Securities Board

Earliest possible date of adoption
August 31, 1984
For further information, please call (512) 474-2233.

7 TAC §139.8

The State Securities Board proposes an amendment
to §139 8, concerning the exemption for sales to un-
derwriters to eliminate unnecessary language refer-
ring to dealer registration

Richard D. Latham, securities commissioner, has de-
termined that for the first five-year period the rule will
be in effect there will be no fiscal implications for state
or local government or small businesses as a result
of enforcing or administering the rule.

Mr. Latham also has determined that for each year of
the first five years the rule as proposed is in effect the
public benefit anticipated as a result of enforcing the

July 31, 1984

rule as proposed is the elimination of unnecessary and
redundant language indicating that the company or
person engaged in a transaction falling within the ex-
emption is not required to be registered as a dealer.
Because the exemption was adopted pursuant to
§5.T, the preface language to the Securities Act, §5,
controls. To reiterate the preface language wvithin the
rule itself 1s unnecessary. There 1s no anticipated eco-
nomic cost to individuals who are required to comply
with the rule as proposed.

Comments on the proposal may be submitted to
Denise Voigt Crawford, State Secunties Board, P.O.
Box 13167, Austin, Texas 78711-3167.

The amendment is proposed under Texas Civil Stat-
utes, Article 581, §28-1, which provide that the board
may adopt rules and regulations governing registra-
tion statements and applications and may classify
securities, persons, and matters within its junisdiction,
and prescribe different requirements for different
classes.

§139.8. Sales to Underwriters. Any transaction be-
tween the issuer, or other person on whose behalf the
offering is made, and an underwriter, or among under
writers, 1s hereby exempted from the securities registra-
tion requirements of the Securities Act, §7(, nor shall any
company or person engaged therein be required to comply
with the dealer registration provisions of the Act, §12).

This agency hereby certifies that the proposal has
been reviewed by legal counsel and found to be within
the agency’s authornity to adopt.

Issued In Austin, Texas, on July 24, 1984

TRD-847723 Richard D Latham
Securities Commissioner
State Securities Board

Earliest possible date of adoption
August 31, 1984
For further information, please call (612) 474-2233.

1

TITLE 25. HEALTH SERVICES

Part |. Texas Department of Health

Chapter 37. Maternal and Child
Health Services

Early Childhood Intervention Services

25 TAC §§37.11-37.15

The Texas Department of Health {DOH) proposes new
§§37.11-37.15, concerning contracts covering ear-
ly childhood intervention services. The purpose of the
new sections is to establish procedures for the ad-
ministration of contracts between the DOH and
providers of early childhood intervention services.

Stephen Seale, Chief Accountant lll, has determined
that there will be fiscal implications as a result of en-
forcing or administering the rules. The effect on state
government for the years 1985-1989 is an estimated



additional cost of $2,600 for each year. The $2,600
is the estimated maximum cost to the agency for con-
ducting an administrative hearing provided by these
rules. These estimates do not Include costs of tran-
scripts of hearings. The estimated cost to a unit of
local government which chooses an administrative
hearing may vary widely and depends upon many vari-
ables, such as attorney’s fees, expenses, etc. The es-
timated cost to participate in an administrative hearing
may range from $0 t¢ $2,500. This esumate does not
include the estimated cost to appeal the agency’'s de-
cision to a district court in Travis County. There will
be no anticipated economic effect on small business-
es for the first five-year period the rules will be in
effect.

Mr. Seale has also determined that for each year of

the first five years the rules as proposed are in effect
the public benefit anticipated as a result of enforcing
the rules as proposed is the description of the proce-
dures which the department will use to initiate and
cancel contracts coveriny early childhood intervention
services. '

The possible economic cost to individuals who are re-
quired to comply with the rules as proposed will be
an estimated cost to a perscn wishing to avail him-
self of an administrative hearing which may vary wide-
ly and depends upon many variables including personal
travel expenses and time lost from employment, at-
torney’s fees and expenses, etc. The estimated cost
to participate in an administrative hearing may range
from 80 to $2,500. This estimate does not inciude
the estimated cost to appeal the agency’s decision to
a district court in Travis County.

Comments on the proposal may be submitted to Clift
Price, M.D., Associate Commissioner for Personal
Health Services, Texas Department of Health, 1100
West 49th Street, Austin, Texas 78756, (612)
458-7321. Comments will be accepted for 30 days
sfter publication of this proposal in the Texas Register.

The new sections are proposed under the Human
Resources Code, §73.018, which requires the depart-
ment to execute contracts for early childhood inter-
vention services, and Texas Civil Statutes, Article
4414b, §1.05(a){4), which provide the Texas Board
of Health with the authority to adopt rules to imple-
ment the duties imposed on the department by law.

§37.11. Purpose. The purpose of these rules is to es-
tablish procedures for the administration of contracts be-
tween the Texas Department of Health and providers of
early childhood interveation services which are executed
under authority of the Human Resources Code, §73.018.
The Texas Department of Health is under a duty to exe-
cute such contracts at the request of the Interagency
Council on Early Childhood Intervention Services.

§37.12. Definitions. The following words and terms,
when used in these sections, shall have the following
meanings, unless the context clearly indicates otherwise:

Department—The Texas Department of Health.

Interagency Council—The Interagency Council on
Early Childhood Intervention Services, established un-
der authority of the Human Resources Code, §73.002.

§37.13. Execution of Contraclts.

(a) At the request of the interagency council, the
department shall prepare and execute a contract with a
provider who has been awarded a grant under the provi-
sions of the Human Resources Code, §§73.016-73.021.

(b) The contract provisions shall be in conformance
with the Human Resources Code, §73.018, and interagen-
cy council rule, §621.28 of this title (relating to Contract).

§37.14. Cancellation of Contract. The department
may cancel the contract under the following conditions.
(1) The department, on its own initiative or at
the request of the interagency council, may propose to
cancel the contract in whole or in part prior to the date
of completion. Either the department or the interagency
council may propose this action whenever one of them
defermines that the provider has not been or is not in sub-
stantial compliance with the contract provisions.

(2) If the department proposes a contract can-
cellation at the request of the interagency council, the
department shall notify the provider in writing of the pro-
posed cancellation, giving the interagency council’s rea-
sons for the proposed action and giving the provider an
opportunity for a hearing before the interagency council
to contest the proposed action. The hearing shall be in
accordance with the hearing procedures in interagency
council rule, §621.31 of this title (relating to Formal Hear-
ing Procedures). The provider may request a hearing by
giving written notification to the Early Childhood Inter-
vention Program, Texas Department of Health, 1100
West 49th Street, Austin, Texas 78756. Any questions
which the provider might have concerning the proposed
action shall be addressed to the Early Childhood Inter-
vention Program.

(3) [f the department proposes to cancel the con-
tract on its own initiative, the department will do so only
upon authorization of the department’s deputy commis-
sioner for management and administration and after prior
consultation with the interagency council. The department
shall notify the provider in writing of the proposed ac-
tion, giving the department’s reasons, and offering the
provider an opportunity for a hearing to contest the pro-
posed action. The hearing shall follow the hearing proce-
dures in department rules, §§1.21-1.32 of this title
(relating to Formal Hearing Procedures), and related pro-
visions in the contract. The provider may request a hear-
ing before the department by giving written notification
to the department’s deputy commissioner for manage-
ment and administration, Texas Department of Health,
1100 West 49th Street, Austin, Texas 78756. If a hearing
before the department is requested by the provider in ac-
cordance with that section, the department shall notify
the Interagency Council on Early Childhood Interven-
tion of the hearing, and the interagency council shall be
designated as a party. Any questions which the provider
might have concerning the proposed action shall be ad-
dressed to the department’s deputy commissioner for
management and administration.

(4) The provider has 10 days to request a pro-
posed cancellation under paragraphs (1)-(3) of this sub-
section. If the provider does not request a hearing in
writing within the 10-day period, the provider shall be
deemed to have waived the hearing and the department
may proceed to cancel the contract.
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(5) If the department proceeds to cancel the con-
tract because either the provider has waived the hearing
or the hearing decision upholds the proposed cancella-
tion, the department shall give the provider 30 days writ-
ten notice prior to termination. During this time period,
the provider shall assist the department and the agency
in providing for alternative services for children served
under the contract.

(6) Any proposed cancellation of a contract may
be in addition to or in conjunction with a decision to with-
hold funds under the provision of §37.15 of this title
(relating to Withholding of Funds to Providers).

§37.15. Wuthholding of Funds to Providers. The de-
partment shall withhold funds to a provider as authorized
by interagency council rule, §621.30 of this title (relating
to Withholding of Funds to Provider).

This agency hereby certifies that the proposal has
been reviewed by legal counsel and found to be within
the agency’s authority to adopt.

Issued in Austin, Texas, on July 24, 1984

TRD-847694 Robert A. MacLean, M.D.
Deputy Commissioner
Professional Services
Texas Department of Health

Proposed date of adoption.
September 22, 1984

For further information, please call (612) 468-7321.

TITLE 40. SOCIAL SERVICES AND
ASSISTANCE

Part I. Texas Department of
Hurnan Resources

Chapter 29. Purchased Health
Services

Subchapter A. Medicaid Procedures for
Providers

The Texas Department of Human Resources proposes
amendments to §29.5 and §29.1101, concerning un-
authorized charges for purchased health services. The
proposed amendments to §29.5 prohibit providers
from billing recipients under certain conditions for
services that have been denied by the Texas Medical
Assistance (Medicaid) Program. The proposed amend-
ments to §29.1101 detail the conditions that prohibit
recipients being charged for services denied by the
department’s heaith insuring agent. The proposed
amendments also delineate the responsibilities of the
provider and the recipient concerning services that are
beyond the amount, duration, and scope of the Texas
Medicaid Program and/or are not medically necessary.

Under the proposed amendment to §29.5, providers
are not allowed to bill recipients for charges the heslith
insuring agent denies on the basis of administrative
errors by the provider when filing his claim for medi-
cal care or services. These errors are addressed in
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§29.1101 and include the provider’s failure to file a
claim; failure to meet the claim filing deadline; filing
incomplete claims; and failure to pursue the appeals
process in the prescribed manner. Providers are lia-
ble for claims denied as a result of administrative er-
rors; the charges are not passed on to the recipient.
Likewise, providers should be aware of the recipient’s
responsibility to pay for medical services that are not
covered by the Texas Medicaid Program.

David Hawes, Programs Budget and Statistics direc-
tor, has determined that there will be fiscal implica-
tions as a result of enforcing or administering the rules.
There is no effect on state government. The loss of
revenue to units of local government is estimated to
be $128,143 in fiscal year 1984, $138,394 in fiscal
year 1985, $§148,774 in fiscal year 1986, $160,973
in fiscal year 1987, and $173,530 in fiscal year 1988.
There is no anticipated effect on small businesses.

Mr. Hawes also has determined that for each year of
the first five years the amendments as proposed are
in effect the public benefit anticipated as a result of
enforcing the rules as proposed is a better understand-
ing by Medicaid recipients of the charges for which
they are not responsible and the charges that providers
cannot bill to the recipient. There is no anticipated eco-
nomic cost to individuals who are required to comply
with the rules as proposed.

Comments on the proposal may be submitted to Cathy
Rossberg, Administrator, Policy Development Support
Division-379, Texas Department of Human Resources
1563-B, P.O. Box 2960, Austin, Texas 787689, within
30 days of publication in this Register.

40 TAC §29.5

The amendments are proposed under the Human Re-
sources Code, Title 2, Chapter 22, which authorizes
the department to administer public assistance pro-
grams.

§29.5. Unauthorized Charges.

() Eligible providers must certify [Certification or
agreement is required of each eligible provider to the ef-
fect] that no charges beyond reimbursement paid under
the Texas Medical Assistance Program for covered ser-
vices have been, or will be, billed to the eligible recipient.

(b) Within the provisions cited in §29.1101 of this
chapter (relating to Payment to Eligible Providers),
providers may not bill eligible recipients or take other
recourse against eligible recipients for claims denied as
8 result of error(s) attributed to the provider.

This agency hereby certifies that the proposal has
been reviewed by legal counsel and found to be within
the agency’s authority to adopt.

Issued in Austin, Texas, on July 25, 1984

TRD-847742 Marlin W. Johnston
Commussioner
Texas Department of Human
Resources

Earliest possible date of adoption.
August 31, 1984

For further information, please call (5612) 441-3366,
ext. 2037.
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Subchapter L. General Administration
40 TAC §29.1101

The amendments are proposed under the Human
Resources Code, Title 2, Chapter 22, which autho-
rizes the department to administer public assistance
programs.

§29.1101. Payments to Eligible Providers.

(a)-(b) (No change.)

(c) Providers may not bill eligible recipients or take
other recourse against eligible recipients for denied or
reduced claims for medical care and services within the
amount, duration, or scope of benefits of the Texas Med-
ical Assistance (Medicaid) Program if the denial or pay-
ment reductions result from any of the following, as
determined by the department or its health insuring agent:

(1) the provider's failure to submit a claim, in-
cluding claims that are not received by the department
or its health insuring agent;

(2) the provider’s failure to submit a claim with-
in the claims filing period established by the department
or its health insuring agent;

(3) the filing of an unsigned or otherwise incom-
plete claim, including but not limited to, failure to sub-
mit a valid hysterectomy acknowledgment statement or
sterilization consent form when these forms are required
for the applicable procedures;

(4) the filing of an incorrect claim;

(5) the provider’s failure to resubmit a claim
within the resubmittal period established by the depart-
ment or its health insuring agent;

(6) the provider’s failure to appeal a claim with-
in the appeal filing period(s) established by the depart-
ment or its health insuring agent;

(7) errors made in the claims preparation, sub-
mission, or appeal processes that are attributable (o the
provider as discerned by the department or its health in-
suring agent.

(d) The department does not pay claims for services
that are not reasonable and medically necessary accord-
ing to the criteria established by the department and its
heslth insuring agent, as cited in §29.1112(a)(12) of this
chapter (relating to Limitations and Exclusions).

(¢) The provider may bill the recipient only if:

(1) a specific service is provided at the request
of the recipient, and

(2) the provider has obtained and kept a written
acknowledgment, signed by the recipient, stating that the
provider has informed him of the following:

(A) in the provider’s opinion, the service(s) or
item(s) to be furnished are not considered reasonable and
medically necessary and/or are not covered under the
Texas Medicaid Program;

(B) the recipient is responsible for the payment
of the service(s) or item(s) he requested and received; and

(C) the department or its health insuring sgent
determines the medical necessity of the service(s) or
ftem(s) the recipient received.

(f) Providers who do not file Medicaid claims
should inform eligible recipients before providing any
service(s) or treatment(s). Recipients receiving service(s)
or treatment(s) from providers who do not participate in
the Texas Medicaid Program are directly responsible for

\

the payment of those services or treatment. The depart-
ment and its health insuring agent have no liability for
reimbursement for services or treatment to eligible recip-
ients by providers not participating in the Texas Medicaid
Program.

(® Recipients are responsible for any medical care
or services they receive that are beyond the amount, du-
ration, and scope of the Texas Medicaid Program, as de-
termined by the departmeat or its health insuring agent.

This agency hereby certifies that the proposal has
been reviewed by legal counse! and found to be within
the agency’s authority to adopt.

Issued in Austin, Texas, on July 25, 1984,

TRD-847743 Marlin W. Johnston
Commussioner
Texas Department of Human
Resources

Esrliest possible date of adoption.
August 31, 1984

For further information, please call (612) 441-3365,
ext. 2037.

40 TAC §29.1112

The Texas Department of Human Resources proposes
an amendment to §29.1112, concerning purchased
health services. Section 29.1112 is being amended
to delete reference to the exclusion of hearing sids and
modify the reference to occupational therapy. Hear-
ing aids and occupationa! therapy are covered services
under other rules of the Texas Medical Assistance
(Medicaid) Program.

David Hawes, programs budget and statistics direc-
tor, has determined that for the first five-year period
the rule will be in effect there will be no fiscal impli-
cations to state or local government or small business-
es as a result of enforcing or administering the rule.

Mr. Hawes also has determined that for each year of
the first five years the rule is in effect the public benefit
will be a clearer understanding of the services covered
under the Texas Medical Assistance (Medicaid) Pro-
gram. There i1s no economic cost to individuals re-
quired to comply with the ’rule.

Comments may be sent to Cathy Rossberg, Adminis-
trator, Policy Developmént Support Division-490,
Texas Department of Human Resources 153-B, P.O.
Box 2960, Austin, Texas 78769, within 30 days of
publication in this Register.

The amendment 18 proposed under the Human Re-
sources Code, Title 2, Chapter 22 and Chapter 32,
which authorizes the department to administer public
assistance programs.

§29.1112. Exclusions and Limutations.
(a) Benefits do not extend to:
(1) (No change.)
(2) (hearing aids,] special shoes|,) or other sup-
portive devices for the feet, ambulation aids (except as
provided for in the home health services program), im-
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munizations, or occupational therapy (except as provided
for under other rules in this chapter).
(3)-(19) (No change.)
(b)(d) (No change.)

This agency hereby certifies that the proposal has
been reviewed by legal counsel and found to be within
the agency’s authority to adopt.

Issued in Austin, Texas, on July 25, 1984.

TRD-847741 Marlin W. Johnston
Commussioner
Texas Department of Human
Resources

Earliest possible dste of adoption:
August 31, 1984

For further information, please call (512) 441-3366,
ext. 2037.

Chapter 45. Medical Assistance
Programs
Subchapter F. General Policies

40 TAC §45.502

The Texas Department of Human Resources proposes
amendments to §45.502, concerning collection from
third-party resources and unauthorized charges for
purchased health services. The proposed amendment
clarifies reimbursement practices concerning pay-
ments by third-party resources (TPR) and the extent
of recipient liability.

The proposed amendment esteblishes the extent of
recipient liability concerning any differences between
the amount allowed by the department’s health insur-
ing agent and the amount reimbursed the provider by

* @ third-party resource for services that are within the
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amount, duration, and scope of the Texas Medicaid
Program. All providers of medical services under the
Purchased Health Services Program are reimbursed
through the department’s heaith insuring agent.

David Hawes, programs budget and statistics direc-
tor, has determined that there will be no fiscat impli-
cations for state or local government or small busi-
nesses as a result of enforcing or administering the
rule.

Mr. Hawes also has determined that for each year of
the first five years the rule as proposed is in effect the
public benefit will be better understanding by Medicaid
recipients of the charges for which they are not re-
sponsible.

Comments may be sent to Cathy Rossberg, Adminis-
trator, Policy Development Support Division-379,
Texas Department of Human Resources 153-B, P.O.
Box 2960, Austin, Texas 78769, within 30 days of
publication in this Register.

The amendment 18 proposed under the Human Re-
sources Code, Title 2, Chapter 22, which authorizes
the department to administer public assistance pro-
grems.
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§45.502. Collection from Third-Party Resources.

(@)-(b) (No change.)

(¢) The department authorizes all providers of med-
ical services [as) participating in the Texas Medical As-
sistance Program to collect or recover funds, or both, for
recipients’ medical expenses tendered from any source.

(d) If the payment by a third-party resource (TPR)
Is equal to or greater than the amount aliowable by the
department or its heslth insuring agent for covered ser-
vices, eligible recipients are not liable for charges billed
in excess of the amount paid by the TPR for the medical
care and services within the amount, duration, and scope
of benefits provided by the Texas Medicaid Program.

This agency hereby certifies that the proposal has
been reviewed by legal counsel and found to be within
the agency’s authonty to adopt.

issued in Austin, Texas, on July 25, 1984.

TRD-847744 Marhin W. Johnston
Commussioner
Texas Department of Human
Resources

Earliest possible date of adoption.
August 31, 1984

For further information, please call (612) 441-33686,
ext. 2037.

Chapter 81. Day Care Licensing
Subchapter C. Minimum Standards for
Kindergartens and Nursery Schools

The Texas Department of Human Resources proposes
the repeal of §§81.201-81.230, and simultaneously
proposes new §5§81.201-81.229, concerning mini-
mum standards for kindergartens and nursery schools,
in its dey care hcensing chapter.

The standards are being revised to increase require-
ments for the safety, transportation, and release of
children. The qualifications and requirements of the
diwector and staff have also been increased. In addi-
tion, the standards have been edited to clarnfy policy
and requirements for providers and field staff.

Cris Ros-Dukier, assistant commissioner for licensing,
has determined that for the first five-year period the
repeal and new rules will be in effect there will be no
fiscal implications for state or local government or
small businesses as a result of enforcing or administer-
ing the new rules.

Ms. Ros-Dukier has also determined that for each year
of the first five years the rules as proposed are in ef-
fect the public benefit anticipated as a result of en-
forcing or administering the rules will be the increased
safety and protection of children in out-of-home care.
There is no anticipated economic cost to individuals
required to comply with the rules as proposed.

The department has scheduled public hearings scross
the state to accept comments on the proposed stan-
dards. At the same time, the department also will be



accepting comments on new standards for day care
centers, drop-in care centers, group day care homes,
and schools: grades kindergarten and above.

All hesrings are being held from 3-8 p.m. They are
scheduled as foliows: August 13, Texas Department
of Human Resources Board Room, Austin, 706 Ban-
ister Lane; August 14, Holiday Inn, Room #3, San An-
tonio, 318 West Durango; August 15, LaQuinta
Royale, Sala #1, Corpus Chnisti, 601 North Water
Street; August 16, Hilton Hotel, McAllen, Crockett/
Bowie Room, 2721 South 10th; August 20, Room
134, University Center Building, Tyler, University of
Texas-Tyler, 3800 University Boulevard; August 21

Twilight Ballroom, Student Center Nacogdoches,
Stephen F. Austin State University; August 22, Civic
Center, Beaumont, 701 Main Street; August 23, Per-
sonnel and Training Building, Houston, Room 6 and
Room B, 1349 East 40th Street; August 28, Commu-
nity Center, Arlington, 2800 South Center; August
29, Texas Department of Human Resources Training
Room, Wichita Falls, 600 Scott; August 30, Texas
Department of Human Resources Training Room, Abi-
lena, 4380 Spindletop; September 4, Lecture Hall on
Highlander Drive, Waco, McLennan Community Col-
lege; 1400 College Drive; September 5, Room 107,
Lubbock Civic Center, Lubbock, 15601 6th Street,
Room 107; September 6, Texas Tech Health Science
Center Amarillo, 1400 Wallace Blvd.; September 11,
Texas Department of Human Resources Regional
Headquarters, Midland, Large Conference Room,
2301 North Big Spring; September 12, City Council
Chambers, El Paso, 2nd Floor, #2 Civic Center Plaza.

Comments may be sent to Cathy Rossberg, Adminis-
trator, Policy Development Support Division—415,
Texas Department of Human Resources 153-B, P.O.
Box 2960, Austin, Texas 78769, within 60 days of
publication in this Register.

40 TAC §§81.201-81.230

(Editor’s note: The text of the folowing nies proposed
for repesl will not be published. The rules may be
examined in the offices of the Texas Department of
Human Resources, 706 Banister Lane, Austin, or in
the Texas Register office, Room 503E, Sam Houston
Building, 201 East 14th Street, Austin.)

The repeal is proposed under the Human Resources
Code, Title 2, Chapter 22 and Chapter 42, which au-
thorizes the department to administer public assis-
tance and day care licensing programs.

§81.201.
§81.202.
$81.203.
$81.204.
$81.205.
$81.206.
§81.207.
$81.208.
§81.209.
$81.210.
§81.211.
§81.212.

Organization.

General Administration.
Enroliment.
Attendance.

Records.

Director Qualifications.
Director Responsibilities. '
Staff Qualifications.
Staff-Child Ratio.
Training.

Spoce.

Furnishings.

§81.213. Equipment.

§81.214. Toilet Facilities.

§81.215. Use of the Facility.

§81.216. Fire.

§81.217. Sanitation.

$81.218. Safety.

§81.219. Health Requirements for Children.
§81.220. lliness or Injury.

§81.221. Medications.

§81.222. Emergency Phone Numbers.
§81.223. Amimals.

§81.224. Food Service.

§81.225. Operation.

§81.226. Duscipline and Guidance.

§81.227. Children with Need for Special Care.
§81.228. Water Activities.

§81.229. Transportation.

§81.230. Definitions.

This agency hereby certifies that the propossl has
been reviewed by legal counsel and found to be within
the agency’s authority to adopt.

issued 1n Austin, Texas, on July 23, 1984.

TRD-847674 Marlin W. Johaston
Commissioner
Texas Department of Human
Resources
Proposed date of adoption:

September 29, 1984
For further information, plesse call (612) 441-3366
ext. 2037.

40 TAC §581.201-81.229 '

The new sections are proposed under the Humean
Resources Code, Title 2, Chapter 22 and Chapter 42,
which authorizes the department to administer pub-
lic assistance and day care licensing programs.

§81.201. Orgamization.

(a) A school must have a governing body that is
responsible for its policies. The governing body must as-
sure that the school operates in compliance with the mini-
mum standards for kindergartens and nursery schools and
the child care licensing law, Human Resources Code,
Chapter 42. The governing body must inform the depart-
ment of the name and mailing address of the sole propri-
etor, the partners, or its chief executive officer.

(b) A corporation operating a school must make
one of the following available to the department for
review:
(1) the articles of incorporation;

(2) the certificate of incorporation;
(3) acopy of the certificate of authority (for an
out-of-state corporation).

(c) A corporation or church must make available
to the department a copy of the resolution authorizing
the operation of the school unless the authorization is in-
cluded in the document required in subsection (b) of this
section.

(d) Each time a director is named, the governing
body must send the department an official department
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form naming the director. If the owner and the director
are the same person, the governing body must state this
on the form.

(e) The governing body must notify the department
before, if possible, or on the next workday of any occur-
rence which affects the status of the school. This includes,
but is not himited to, the following:

(1) changes of the governing body or ownership,

(2) change of school director,

(3) change of board chairman of a corporate fa-
cility or other chief executive officer of the governing
body,

(4) change of governing body designee,

(5) going out of business,

(6) change in hours of operation,

(7) change 1n age range of children in care, and

(8) closing the school for more than one week
(if not covered in the plan of operation).

(f) If any change violates the restrictions on the
license, the governing body must request that the license
be amended. It must wait until the department changes
the restriction before making the change in operation.

(g) The goverming body must notify the department
and apply for a new license before changing the location
of the school.

(h) The goverming body must notify the depart-
ment, in wrniting, of any planned addition or reduction
in indoor or outdoor space before making the change.

(i) The goverming body must notify th.e department,
in writing, of the addition of a swimming or a fixed wad-
ing pool before using the pool

§81.202. General Adnunistration.

(@) The school must display the following in a place
where staff, parents, and others may review them:

(1) 1ts hcense,

(2) the letter or comphance evaluation form that
the licensing representative provides at or following the
most recent inspection or investigation of the school, and

(3) acurrent copy of the department’s minimum
standards for kindergartens and nursery schools.

(b) The school must immediately notify the depart-
ment of any serious occurrences that affect its operation.
These include, but are not limited to, the following:

(1) death of a child enrolled 1n or attending the
school,

(2) fire, and

(3) serious acadent, injury, or communicable
disease of a child or staff.

(c) The school must report suspected child abuse
or neglect as required by the Texas Family Code to:

(1) the nearest child protective services office,
and

(2) a local or state law enforcement agency.

(d) The governing body must ensure that a person
who is indicted or the subject of an official criminal com-
plaint accepted by a county or district attorney alleging
he commiitted any of the offenses lisied in paragraphs (1)-
(3) of this subsection does not have coptact with the chil-
dren in care until the charges are resolved. The offenses
are as follows:

(1) a felony or misdemeanor classified as an
offense against the person or family,
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(2) afelony or misdemeanor classified as public
indecency, and

(3) afelony violation of any statute intended to
control the possession or distribution of any substance
included as a controlled substance in the Texas Controlled
Substances Act.

(¢) The governing body must notify the licensing

office of an indictment or complaint within 24 hours or .
on the next workday.

§81.203. Enrollment.

(@) The school must not racially discriminate
against any child.

(b) Before a child is enrolled, staff must inform
parents, in writing, about the school’s activities and
policies.

(c) Staff must obtain an enrollment agreement for
each child before admission. Staff must keep the agree-
ment on file at the school until six months after the child’s
last day. The director must ensure that the terms of the
agreement related to paragraphs (1)-(16) of this subsec-
tion are met. When a child is withdrawn from the school,
staff must enter the date of the last day the child attend-
ed. The parents and director must sign the agreement,
which contains the following:

(1) the child’s name, birth date, home address,
and home telephone number;

(2) date of admission;

(3) name and address of parents and telephone
numbers at which parents can be reached while the child
is in care;

(4) a statement that:

(A) the child will be released only to a parent
or a person named by the parent, and

(B) in an emergency, the parent must call the
school to give the name of and other identifying infor-
mation about the person picking up the child;

(5) astatement that people bringing or picking
up the child will be sure that staff is aware of the child’s
arrival or departure;

(6) astatement that a child who leaves the school
must have wnitten permission from his parent. (The par-
ent must specify the activity, time, and method of trans-
portation.) A statement of the child’s arrival time if the
child comes to the school alone. A statement that the
school will notify the parent immediately if the child does
not arrive at the stated time;

(7) hours the child will be in school (not to ex-
ceed four hours);

(8) name, address, and telephone number of the
child’s physician;

(9) a statement of the child’s special problems
or needs as indicated by the parent. This includes aller-
gy, existing or pre-existing illness and injuries, and all
hospitalizations.

(10) astatement that special problems or occur-
rences in the school that affect the child will be brought
to the parent’s attention. This includes serious com-
municable diseases.

(11) a statement providing for parent con-
ferences;

(12) a statement informing parents that mini-
mum standards are available in the school for review;

(13) a statement that:



(A) the copy of the agreement must remain i
the school's records while the child is in care, and
(B) the parent must update information as
necessary. The director and parent must initial and date
all changes.
(14) transportation permission, if transportation
is provided;
(15) permission for participation in water activi-
ties, if any; and
(16) emergency medical authorization.

§81.204. Records.

(a) School staff must maintain a record for each
child. Records include statements of the child’s progress
and of any significant occurrences in the child's de-
velopment.

(b) The school must have records of daily atten-
dance of children and staff for the previous three months.
The hours staff worked each day must be recorded.

(c) The school must maintain complete financial
records. Licensing staff checks these records only on writ-
ten notice from the director of licensing.

(d) The school must maintain personnel records for
all staff and ensure that each staff’s record includes:

(1) the date on which staff began work at the
school;

(2) three references attesting to the staff’s suita-
bility for the job. This does not apply to a person who
has been staff at the school continuously since June 29,
1976.

(A) For a person who has become staff since
the effective date of these rules, the school must obtain
references from his last three employers/supervisors. If
the person has been employed in fewer than three places,
the school must obtain references from other people. Peo-
ple other than employers/supervisors must be unrelated
to the staff and not employed at the school. The school
must obtain reference information from at least three
people.

(B) The school must ersure that all reference
information includes the follow'ng:

(i) the name, addr:ss, and telephone num-
ber of each reference, and

(i) written statements attesting to the staff’s
character; physical, mental, and exnotional health; and
competency. The school must ensure tnat people submit-
ting reference information have signed tne statements.
The director must copy and sign quotes from the pepple
giving reference information orally.

(3) astatement from staff providing information
about any felony and/or misdemeanor convictions with-
in the preceding 10 years and about any pending crimi-
nal charges, including deferred adjudication;

(4) a record of a tuberculosis examination no
carlier than 12 months before beginning this position. Re-
examination is required if local hezlth authorities or the
regional office of the Texas Department of Health recom-
mends it. People age 14 and older who are at the school
while children are in care must also have a record of tuber-
culosis examination. People under 14 years old must meet
the same requirements as children in care;

(5) documentation that staff meets the require-
ments in §81.207(a) or (b) of this title (relating to Staff
Qualifications and Responsibilities).

(e) All required records (except financial records)
must be available at the school for the department to in-
spect during hours of operation.

§81.205. Director Qualifications.

(@) Thedirector of a kindergarten or nursery school
must be at least 21 years old, have a high school diploma
or its equivalent, and

(1) a bachelor’s degree from an accredited col-
lege or university with at least 15 credit hours of child
development or early childhood education; or

(2) achild development associate credential; or

(3) an associate of arts degree in child develop-
ment or a closely related area; or

(4) an administrator’s credential issued by a
professional orgunization and recognized by the depart-
ment’s licensing branch; or

(5) one year of experience in group child care,
teaching, or administration or management in a child care
facility and at least 35 clock hours of documented train-
ing in child care, hild development, or early childhood
education. The director must have obtained this training
in classes or workshops.

(b) Proof of meeting the qualifications mentioned
in subsection (a) of this section must be available at the
school.

(¢) A person who was director of a kindergarten
or nursery school on the effective date of these rules has
12 months from that date to meet compliance if he re-
mains in the same position.

(d) The director of a kindergarten or nursery school
licensed for 35 or more children must meet the require-
ments in subsection (a) of this section. He also must have
two years experience in a kindergarten, nursery school,
or day care center classroom or in kindergarten, nursery
school, or day care center administration. Proof of meet-
ing this qualification must be available at the school.

(e) A person who was a director of a kindergarten
or nursery school licensed for 35 or more children on the
effective date of these rules has two years from that date
to meet the requirements in this rule if he remains in the
same position.

( No one may serve as director of a school who
has been convicted within the preceding 10 years of any
of the following offenses unless the director of licensing
has ruled that the person has established his rehabilitation:

(1) a felony or misdemeanor classified as an
offense against the person or family,

(2) afelony or misdemeanor classified as public
indecency, or

(3) afelony violation of any statute intended to
control the possession or distribution of any substance

Proposed
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included as a controlled substance in the Texas Controlled

Substances Act.
(8) The director must send the department the fol-

lowing on an official official department form:

(1) a record of training and experience;

(2) information about felony and/or mis-
demeanor convictions within the preceding 10 years;

(3) information about any pending criminal
charges, including deferred adjudication; and

(4) a list of references with addresses and tele-
phone numbers. The references must be adults not relat-
ed to the director and not working at the school. They
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must be able to attest to the director’s character; physi-
cal, mental, and emotional health; and competency. (The
department must receive responses from at least three

people.)

§81.206. Director Responsibilities.

(a) An on-site director must administer the school’s
daily operation in compliance with minimum standards.
If the directoris absent from the school, an adult staff
must be designated in charge and given the authority to
administer the school. During the director’s absence, the
designated person must administer the school in compli-
ance with minimum standards.

(b) The director must provide the staff’s assign-
ments and supervise the staff.

(c) The director must give the department on an
official department form the names and required iden-
tifying information on all staff and other people at the
school older than age 14 who have contact with children
in care. The director must submit this information as part
of the application. He must submit new information with-
in one week after a staff is selected.

§81.207. Staff Qualifications and Responsibilities.

(a) Staff who work directly with children must be
age 18 or older. Each must have a high school diploma
or its equivalent.

(b) The school may include in the staff-child ratio
people 16 and 17 years old who:

(1) have graduated from high school, or

(2) areenrolled in child-care related career pro-
grams approved by the Texas Education Agency or other
state or federally approved programs, or

(3) are on summer vacation from career pro-
grams. They must work under the direct supervision (in
the same place at all times) of a qualified adult staff.

(c) A person who was on staff on the effective date
of these rules has two years from that date to meet com-
pliance if he remains in the same position.

(d) Staff having primary responsibility for and
working with a kindergarten class must have a bachelor’s
degree from an accredited college or university; a valid
teacher’s certificate; a child development associate creden-
tial; or an associate of arts degree in child development
or a closely related field.

(e) People working with kindergarten children on
June 29, 1976, have two years from the effective date of
these rules to meet compliance if they remain in the same
position.

(f) Staff must show competency, good judgment,
and self-control in working with children. Staff must be
mentally, physically, and emotionally able to perform as-
signed duties.

(8) A person convicted within the preceding 10
years of any of the following offenses must not serve in
any capacity where there is contact with children in care
unless the director of licensing has ruled that the person
has established his rehabilitation:

(1) a felony or misdemeanor classified as an
offense against the person or the family,

(2) afelony or misdemeanor classified as public
indecency, and
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(3) afelony violation of any statute intended to
control the possession or distribution of any substance
included as a controlled substance in the Texas Controlled
Substances Act.

(h) Staff must relate to the children with courtesy,
respect, acceptance, and patience.

(i) People whose behavior or health status appears
to endanger the health, safety, and well-being of children
must not be at the school.

(j) People must not smoke in the presence of chil-
dren or consume alcohol when children are at the school.
People who appear to be under the influence of alcohol
or other drugs must not be in the school when children
are present.

(k) People working with children must be free from
other duties except those directly involving the teaching,
care, and supervision of children. Staff supervising the
children must meet the physical needs of the group.

(1) Responsibilities include keeping the group’s area
clean. Administrative functions, meal preparation, or
janitorial duties must not be included in responsibilities.

(m) Staff must supervise children at all times.

(n) If one staff leaves and another staff is given
responsibility for the children, the staff leaving must pro-
vide the incoming staff with:

(1) significant information about any particular
child, and

(2) a list of children present in the group. This
may be the class roll sheet.

(o) If a parent calls to authorize the emergency
release of a child, staff must verify that the caller is ac-
tually the parent.

(p) Staff must verify the identity of a person autho-
rized to pick up a child but not known to the staff. Staff
must view the picture identification on the person’s
driver’s license and record the name and driver’s license
number. The school must keep this information for 24
hours.

(q) Staff must ensure that children are not out of
control.

(r) People at the school must not abuse, neglect,
or sexually molest children.

(s) Effective January 1, 1986, a staff trained in first
aid and a staff trained in cardiopulmonary resuscitation
must be present at the school during all hours of opera-
tion. The school must have on file current certificates at-
testing to the training.

(t) The school must have a written plan(s) for deal-
ing with emergencies, including a description of what each
staff must do 1n an emergency. Emergencies include, but
are not limited to, fire, explosion, tornado, toxic fume
or other chemical release, an injured child, a child with
symptoms of acute illness, and a child who is not breath-
ing. Each staff must have a copy of the plan and be
familiar with it. One aspect of the plan must be practiced
every three months. The school must practice these drills
at different times of the school's operation. The director
must document the date, time, and type of practice and
keep the record on file at the school.

§81.208. Staff-Child Ratio.
(a) In a kindergarten or nursery school, the num-
ber of children must not exceed the following:



Maximum Number of
Children to be

Age of Youngest Supervised by One

Child in Group Staff
2 years 11
3 years 14
4 years 17
5 years 22
6 years and older 24

(1) Upto 25 children may be in regular classroom
activities as long as the staff-child ratio is maintained.

(2) The school may combine more than 25 chil-
dren for joint activities of limited duration (not to ex-
ceed 30 minutes) as long as the staff-child ratio is
maintained. If all children in the group are age 5 or older,
the school may extend the duration to a maximum of one
and a half hours.

(3) In determining the staff-child ratio, the fol-
lowing apply:

(A) Staff must use the developmental or emo-
tional age of mentally retarded or emotionally disturbed
children as determined by a qualified consultant.

(B) The school must maintain staff-child ra-
tios as stated in this subsection except during transpor-
tation, water activities, and field trips.

(b) Each child must have staff who is responsible
for him and who 1s aware of details of the child’s habits,
interests, and special problems, if any. Staff must know
the child’s name and age.

§81.209. Training.

(a) The school must orient new staff members in
understanding children and in job expectations when they
begin work. The school must have documentation of the
following orientation:

(1) instruction concerning the réquirements in the
minimum standards for kindergartens and nursery schools
and the licensing law;

(2) information about the school’s policies, in-
cluding discipline and release of children;

(3) instruction in recognizing symptoms of child
abuse or neglect and the responsibility and procedure for
reporting these; and

(4) instructions in the procedures to be followed
in handling emergencies.

(b) Staff must participate yearly in at least 15 clock
hours of training in understanding children and improv-
ing job performance. The director must participate yearly
in at least 20 clock honrs of training. The training must
be documented in the stafi’s record at the school. A year
is defined as 12 months from the date of employment.

§81.210. Space.

(a) There must be at least 20 square feet of indoor
activity space, measured wall-to-wall on the inside, for
each child in the school. The measurement does not in-
clude single use areas.

(b) The school must have an outdoor play space
of at least 80 square feet for each child using the area
at one time.

(¢) All outdoor play areas regularly used by chil-
dren must be accessible by a safe route and enclosed by

a building or fence at least four feet high and with at least
two exits. One exit must be away from the building. Staff
must be able to open exits immediately in an emergency.

§81.211. Furnishings.
lowing:

(1) a working telephone with a listed number,

(2) children have storage available for personal
belongings, and

(3) comfortable seating is available for the
children.

§81.212. [Equipment.

(a) The school must provide indoor and outdoor
equipment and materials that are appropriate to the de-
velopmental needs, individual interests, and ages of the
children. These items must correspond to the school’s
educational goals. There must be a sufficient amount of
equipment and materials to avoid excessive competition
among the children or long waits for materials.

(b) The following must be available to the children:

(1) books,

(2) art material,

(3) music materials,

(4) manipulative materials,

(5) block and block accessories,

(6) dramatic play materials, including home-
making materials and dolls,

(7) science materials, and

(8) climbing equipment.

(c) If the school’s educational goals do not require
the equipment listed in subsection (b) of this section, the
school must have the following:

(1) a written statement of the instructional goals
of each curriculum area and instructional level. The
school must give each parent a copy of this statement.
The school also must make this statement available to
the department;

(2) enough materials and a variety of equipment
to support the teaching program;

(A) teachers and children must have access to
the materials and equipment.

(B) the school must have on file a list of equip-
ment and material that support each instructional goal.

The school must ensure the fol-

§81.213. Toilet Facilities.

(a) The school must have inside toilets located and
equipped so children can use them independently and staff
can supervive as needed. Bathroom doors must have no
locks within the children’s reach. Children must have
privacy in the use of the bathroom as needed.

(b) There must be one flush toilet for every 20
children.

(1) Urinals may be counted in the ratio of chil-
dren to toilets, but they must not exceed S0% of the to-
tal number of toilets. Bathrooms which contain urinals
must also have flush toilets.

(2) Potty chairs may be used, but they must not
be counted ir the ratio of children to toilets. They must
be sanitized after each use.

(c) There must be one lavatory for every 20
children.

§81.214. Use of Facility. If programs not subject to
regulation use the same facilities, the school must not use
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any space at the same time another program is using that
space.

§81.215. Fire.

(a) In case of fire or danger of fire or explosion,
staff’s first responsibility is to evacuate the children to
a designated safe area.

(1) Staff must supervise children until the fire
department determines the building is safe to re-enter or
until the children are picked up by their families.

(2) A designated staff on duty must contact the
fire department 1n case of fire or danger of fire, explo-
sion, toxic fume, or other chemical release.

(b) The school must have an annual fire inspection
by a local or state fire marshal. The school must post the
written report of the inspection. It must make any cor-
rections called for in the report. The school must com-
ply with any restrictions imposed by the fire inspector.

(¢) The school must have at least one fire extin-
guisher approved by the fire marshal. The school must
mount the extinguisher on the wall by the hanger or
bracket provided. The height must not exceed five feet
from the top of the cylinder to the floor. The school must
make the extinguisher readily available for immediate use
by the staff. The director or assigned staff must inspect
the fire extinguisher monthly and ensure it 1s serviced
when required. The school must have documentation of
the inspections and service.

(d) By 12 months after the adoption of these rules,
the school must ensure it 1s equipped with smoke detec-
tors installed and maintained according to the manufac-
turer’s instructions and i compliance with requirements
of the local fire code. Staff must keep a record of main-
tenance.

(e) The school must have emergency evacua-
tion/relocation plans posted in each room used by the
children. The plan must show two exit paths from each
room unless the room opens directly to the outdoors at
ground level.

(f) Tre school ust have flashlhights or other
battery-powered lighting available to use in case of elec-
trical failure.

(8) The school must ensure that all children and
staff are able to exit safely from the building within three
minutes in an emergency

(1) If aschool allows children on any level above
or below the ground floor, the school must obtain the
written approval of a tire marshal for use of other lev-
els. If the school cannot obtain the fire marshal’s ap-
proval, the school must keep children on the ground floor.

(2) A school must have at least two exits to the
outside located 1n distant parts of the building. An exit
through a kitchen or other hazardous area cannot be one
of the required exits.

(3) If there are any doors opening into a fenced
yard, children must be able to open the doors easily from
inside the school. The school must not have any locked
doors between rooms while children are present.

(4) The school must not have any blocked doors
or pathways.

(h) Staff must ensure that heating devices and areas
near heat sources are not fire hazards and present no haz-
ard to children.
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(1) If the school has gas appliances, staff must
ensure that the appliances have metal tubing and connec-
tions unless approved in writing by the fire marshal.

(2) Open flame space heaters are prohibited.
Space heaters must be enclosed and have the seal of ap-
proval of a test laboratory approved by the fire marshal.
Staff must safeguard floor and wall furnace grates so that
children do not have access to them.

(3) If the school has liquid or gas fuel heaters,
the school must properly vent them to the outside. Un-
vented liquid or gas fuel heaters are prohibited.

(4) If the school uses a fireplace or wood burn-
ing stove, the school must properly vent it to the outside.
The school must install a rigid screen or guard to pre-
vent children from falling into the fire or against the stove.

(i) The school must keep combustible material
away from light bulbs and other heat sources.

() The school must ensure that gas pipes are test-
ed annually for leaks. A copy of the test report must be
posted at the school.

§81.216. Sanitation.

(a) The school must have an annual sanitation in-
spection with a written report by a local or state sanita-
tion official. Staff must post the report at the school. The
school must make any corrections called for in the report
and must comply with any restrictions stated in the report.

(b) The school must keep its building, grounds, and
equipment cleaned, repaired, and maintained to protect
the health of the children.

(c) The school must have adequate light, ventila-
tion, and heat.

(d) The school must have an adequate supply of
water that meets the standards of the Texas Department
of Health for drinking water. If possible, the source of
water must be a public drinking water system.

e) Staff must ensure that drinking water is always
available to children. ‘The school must supply the water
in a safe and sanitary manner.

(f) The school must ensure that the temperature of
hot water available to children is controlled hv a ther-
mostat so the water cannot scald (no higher than 120°F).

(8) The school must have adequate and safe flush
toilets and sewage systems. If possible, the school must
be connected to a public sewage system. If public sewers
are not available, the school must have treatment facili-
ties that meet the standards of the Texas Department of
Health and that are approved by the local health au-
thority.

(h) The school must keep all garbage in contain-
ers with tight lids away from areas used by children. It
must remove garbage from the building daily and from
the school at least once a week.

(i) The school must take measures to keep the
school free of insects and rodents.

(j) Staff and children must wash their hands with
soap and running water after using the toilet and before
eating. Staff must wash hands with soap and running
water before and after assisting a child with toileting, han-
dling food, and after caring for a child with symptoms
of a communicable disease.

(k) If children use washcloths or cloth towels, the
school must ensure that each child has a clean individual
cloth. If paper towels or facial tissues are furnished, the



school must provide a clean individual paper towel for
each child.

§81.217. Safety.

(a) The school must keep its building, grounds, and
equipment repaired and maintained to protect the safety
of children.

(1) The school must have child-proof covers or
safety outlets for electrical outlets accessible to children
younger than five years old.

(2) The school’s electric fans and heaters must
be mounted out of children’s reach or have safeguards
that keep children from being injured.

(3) If the school has window air conditioners,
they must be installed so children cannot reach working
parts. .
(4) If 220-volt electrical connections are within
the children’s reach, the school must cover them with a
screen or guard.

(5) The school must equip stairs, porches, and
platforms more than two feet above the ground with rail-
ings the children can reach.

(6) The school must keep its play area dry and
free from sharp objects. The school must keep tanks,
ponds, open wells, drainage ditches, sewage pipes, dan-
gerous machinery, and other hazards fenced to keep the
children out. The school must not have garbage cans or
highly flammable material in the play area. Covered trash
cans are permitted.

(7) By January 1, 1986, the school must main-
tain a resilient surface under and surrounding all:

(A) climbing equipment more than five feet
high, and

(B) swings with supports more than five feet
above the ground. This surface must be extended to cover
the fall zone. The resilient surface must not be installed
over asphalt or concrete. (Resilient surfaces include sand,
pea gravel, shredded bark, or shredded rubber at least
six inches deep. Resilient mats or tiles which meet the Na-
tional Bureau of Standards test criteria for impact attenu-
ation performance of surfaces installed under playground
equipment also comply.)

(b) Indoor and outdoor equipment and supplies
used both at and away from the school must be safe for
the children.

(1) Outdoor play equipment must be placed away
from busy areas in the yard and securely anchored un-
less portable by design.

(2) The school must not allow toys that explode
or that shoot things.

(3) The school must not have furnishings, equip-
ment, or toys that have lead painted surfaces or contain
toxic material.

(4) The school must ensure that children do not
have access to toxic substances indoors and out.

(5) All swing seats must be constructed of dura-
ble, lightweight, relatively pliable material, such as rub-
ber or nylon webbing.

(6) All heavy equipment must be installed 1n a
manner to prevent tipping over or collapsing.

(7) The school must not allow children to use:

(A) climbing equipment or swings on concrete
or asphalt, or

(B) swings with concrete or asphalt in the fall
zone.
(8) The school must ensure that no equipment
has openings or angles that could entrap a child’s head.
(9) The school must ensure that no pinch, crush,
or shear points are on equipment or underneath equip-
ment.

(¢) The school must have first aid supplies readily
available to staff, in a designated location, and out of
the children’s reach. The school must make a guide to
first aid and emergency care immediately accessible.

§81.218. ' Health Requirements for Children.
(a) Theschool must have on file evidence that each
child is physically able to take part in the school program.
This must include a history of serious illness, injury, or
abnormality in physical or mental development and a rec-
ord of all hospitalizations. The history is not required for
a child enrolled before the effective date of this rule. The
school must require that parents present evidence of the
general state of each child’s health when the child is ad-
mitted to the school or within one week of admission.
Any of the following constitutes comphance:
(1) awritten statement from a licensed physician
that he has examined the child within the past year; or
(2) acopy of the medical screening form of the
Early and Periodic Screening, Diagnosis and Treatment
(EPSDT) Program if no referral for further diagnosis and
treatment is indicated; or
(3) a form or written statement from a health
service or clinic, such as:
(A) Head Start physical exam,
(B) well-chuld conferences (clinics),
(C) maternity and winfant programs, and
(D) children and youth programs; or
(4) if one of the documents in paragraphs (1)-
(3) of this subsection 1s not available, a written statement
submitted by the parent that a licensed physician (whose
name and address are included) has examined the child
within the past year and that the child is able to partici-
pate 1n the program. This must be followed within 12
months by a document as described in paragraphs (1)-
(3) of this subsection; or
(5) if the parent cannot secure one of the docu-
ments 1n paragraphs (1)-(3) of this subsection within one
week, a statement signed by the parent giving the name
\and address of the physician with whom an appointment
for examination has been made or the address of the
EPSDT screening site where the examination will take
place. Following the examination, the parent must sub-
mit a document as described 1n paragraphs (1)-(3) of this
subsection; or
(6) a signed statement from the parent that med-
ical diagnosis and treatment are against his religion.
(b) The school must have available annual evidence
of each two-, three-, or four-year-old child’s continued
ability to participate in the program. This is required for
any child who has been in care for 12 or more months.
Either of the following 1s acceptable 1f 1t has been dated
within the past 12 months:
(1) a written or oral statement from the parent
that the child 15 enrolled in an ongoing health supervi-
sion program with annual evaluation as described in sub-
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section (a)(1)<(3) and (6) of this section. Staff must
document any oral statement in the child’s record; or

(2) astatement from a licensed physician that the
child may continue to participate in the program.

(c¢) the school must keep current immunization rec-
ords for each child. Staff must ensure that each child’s
immunization record includes the child’s birth date, the
number of doses and type, and the dates (month, date,
year) the child received each immunization. The school’s
compliance with the standard is measured by one or more
of the following for each child:

(1) a written and dated record that the child has
been immunized against diphtheria, tetanus, pertussis, po-
lio, measles, mumps, and rubella. There must be:

(A) arecord with a rubber stamp or signature
of the physician or health personnel, or

(B) amachine or handwritten copy of the im-
munization record. Staff copying the information must
sign the handwritten copies.

(2) a written and dated statement from a licensed
physician or other authorized health personnel that im-
munizations against at least one of the diseases mentioned
in paragraph (1) of this subsection have begun. The im-
munization cycle must be completed as soon as is medi-
cally feasible. The school must have a current
immunization record on file.

(3) a certificate signed by a licensed physician
stating that the required immunization would be injuri-
ous to the health and well-being of the child or a mem-
ber of the child’s family or household.

(4) an affidavit (notarized statement) signed by
the parent that the immunization conflicts with his reh-
gious beliefs and practices.

(5) a written and dated statement signed by the
parent that the child’s immunization record is current and
is on file at a regulated facility the child attends. The par-
ent must include the name of the facility in the statement.

(d) The school must have a record showing that the
child has been tested for tuberculosis according to recom-
mendations of the Texas Department of Health if the lo-
cal health authorities or the regional office of the Texas
Department of Health recommended a test. A written and
dated statement signed by the parent that the child’s
tuberculosis test record is current and is on file at a regu-
lated facility the child attends also complies. The parent
must include the name of the facility in the statement.

;

§81.219. lliness or Injury.

(a) A child who appears ill must not be admitted
to the school unless approved in writing by health per-
sonnel.

(b) The school must handle iliness or injury to pro-
tect the health of all children 1n the school.

(1) The school must provide an ill or injured
child with a bed, cot, or mat away from the other chil-
dren. Staff must call the child’s parent immediately. The
child must be supervised until he leaves the school.

(2) Staff must give the child first aid or cardi-
opulmonary resuscitation, if needed. In the case of a crit-
ical illness or injury, staff must call the physician named
by the parent, take the child to the nearest emergency
room or minor emergency clinic, or call for an emergen-
cy vehicle.
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.§81.223,

(¢) The school must follow the recommendations
of the Texas Department of Health concerning the ad-
mission or readmission of any child after a communica-
ble disease.

§81.220. Medications.

(a) If a school agrees to administer medications,
staff must administer the medication to the child as
follows:

(1) Prescription medications must be in the origi-
nal container labeled with the child’s name, a date, direc-
tions, and the physician’s name. Staff must administer
the medication as stated on the label directions. Staff must
not administer medication after the expiration date.

(2) Staff must ensure that nonprescription medi-
cation is labeled with the child’s name and the date the
medication was brought to the school. Nonprescription
medication must be in the original container. Staff must
administer it according to label directions if approved in
writing by health personnel or the child’s parent.

(3) Staff must document each dose of medica-
tion administered showing the child’s name; the name of
the medicine; date, time, and amount administered; and
the name of the staff administering the medicine.

(b) Staff must keep medications out of children’s
reach or in locked storage.

(c) Staff must keep medications requiring refriger-
ation separate from food.

(d) Staff must return medications when no longer
needed to the child’s parent. Staff must dispose of medi-
cations when a child withdraws from the school or when
the medicine is out of date.

§81.221. Emergency Phone Numbers.

(@) The school must post the following emergency
telephone numbers by a telephone accessible to all staff.
This telephone must not be a pay phone.

(1) ambulance scrvice or emergency medical ser-
vices (EMS),

(2) pohce or sheriff’s department,

(3) fire department,

(4) poison control center,

(5) licensing office,

(6) local children’s protective services office or
child abuse hotline, and

(7) the school (with address).

(b) The school must keep the following telephone
numbers in a place accessible to the telephone and to all
staff.

(1) numbers at which parents may be reached,
and

(2) numbers of the physicians designated by the
parents.

§81.222. Animals.

(a) The school must ensure that animals on the
premises have been vaccinated according to a licensed
veterinarian's recommendations. Staff must file
documentation of vaccinations at the school.

(b) Staff must keep the school and play yard free
of stray animals. Staff must not allow children to play
with stray animals.

Food Service.
(a) The school must ensure that all food and drink
served are of safe quality and are sloref. prepared, dis-



tributed, and served under sanitary and safe conditions.
The school must wash and sanitize food service
equipment.

(b) Cleaning supplies must be clearly marked, kept
separate from food, and kept inaccessible to children.

(c) Staff must practice good hygiene when handling
food. Staff with open or infected wounds must not work
in the food preparation area. No one may smoke in any
of the food areas.

(d) Staff must discard single service napkins, bibs,
dishes, and utensils after use. Washable napkins, bibs,
and tablecloths must be cleaned after each use.

(e) Staff must encourage, but not force, children
to eat. Staff must promptly discuss eating problems with
the child’s parent and note this discussion in the child’s
record.

§81.224. Operation.

(a) Staff must provide activities for each group ac-
cording to ages, interests, and abilities of the children.
The activities must be appropriate to each child’s health,
safety, and well-being. They also must be flexible and pro-
mote each child’s physical, emotional, social, and men-
tal growth.

(1) The school must provide physical care rou-
tines appropriate to each child’s developmental needs.

(2) The school must ensure that indoor and out-
door time periods include:

(A) alternating active and quiet activities,

(B) opportunity for individual and group ac-
tivities, and

(C) outdoor time each day that weather
permits.

(b) The school must ensure the children’s safety on
field trips and excursions and on any transportation
provided by or for the school. Transportation includes,
but is not limited to, transportation provided between
home and the school and between the school and day care
center.

(1) Staff supervising children must have emer-
gency medical forms and emergency contact information
for each child in the group.

(2) Staff must have a written list of the children
in the group and must check roll before, during, and af-
ter the trip.

(3) Staff must have first aid supplies available
on field trips.

(4) When children are not at the school, not be-
ing transported, and not in water activities, the staff-child
ratio must be as follows:

Maximum Number of

Children to be
Age of Youngest Supervised by One
Child in Group Staff
2-3 years 6
4-S years 8
6 years 15

§81.225. Discipline and Guidance.

(a) The school must ensure that discipline and
guidance are consistent, are based on an understanding
of individual needs and development, and promote self-
discipline and acceptable behavior.

(b) There must be no cruel, harsh, or unusual
punishment or treatment.

(1) Staff must not shake, bite, or hit children.
No child under 5 years old must ever be spanked. Staff
must not put anything in or on a child’s mouth as
punishment.

(2) If the governing body believes that it is neces-
sary to spank children who have passed their fifth birth-
day, the school must have a statement on file that it is
the school’s policy to permit physical punishment. The
statement of the rules that the school has adopted con-
cerning the administration of physical punishment must
include that spanking must be done only with a staff’s
open hand on a child’s buttocks. Each incident must be
witnessed by another staff and documented in the school’s
records. The school must inform the parents in writing
of the policy and must have the parents’ signed approval.

(3) The school may use brief, supervised sepa-
ration from the group if necessary, but staff must not
place children in a locked room or in a dark room with
the door closed.

(4) Staff must not humiliate or subject children
to abusive or profane language. Staff must not associate
punishment with food, naps, or toilet training.

§81.226. Children with Need for Special Care. The
school must ensure that, children who need special care
because of disabling or limiting conditions are given the
care and activities qualified psychologists, physicians, or
other experts recommend. The school must document the
recommendations and their accomplishment.

§81.227. Water Activities.

(a) When a school uses a splashing pool or a wad-
ing pool with less than two feet of water, the following
apply:

(1) When the pool is not in use, staff must keep
it out of the child’s reach. Pools which can be drained
must be drained; those which cannot must meet the re-
quirements in subsection (b)(1) of this section.

(2) One staff with knowledge of water safety
must supervise at all times. When children under 4 years
old are in the water, two staff members must supervise.

(b) When the school uses a swimming pool (more
than two feet of water), the following apply.

(1) At the school, the pool must be enclosed by
a fence at least six feet high and built so children cannot
easily climb over it. Staff must keep the gate locked when
the pool is not in use.

(2) One lifesaving device must be available for
each 2,000 square feet of water surface (or portions there-
of) with a minimum of two for each pool.

(3) A certified lifeguard must be on duty at all
times. This person must not be counted in the staff-child
ratio.

(4) Staff must be able to see clearly all parts of
the pool, including the bottom.

(c) Staff must ensure that all drain grates are in
place, are in good repair, and cannot be removed without
using tools.

(d) The staff-child ratio for water activities is as
follows:
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SWIMMING

Age of Youngest
Child in Number of Maximum No.
Group Staff of Children

2 years 1 4

3 years 1 6

4 years 1 7

5 years 1 8

6 years 1 10

WADING & SPLASHING

Age of Youngest
Child in Number of Maximum No.
Group Staff of Children

2 years 2 11

3 years 2 14

4 years 1 17

§ years 1 22

6 years 1 24

(¢) When children are in a pool which has a pump
and filtering system, an adult who is able to turn off the
system immediately must be present.

(f) Staff must ensure that pool chemicals are inac-
cessible to children and that machinery rooms are locked.

(g) All pools the school uses must be maintained
as stated in the standards of the Texas Department of
Health and local regulaiions.

§81.228. Transportation.

(a) Twelve months from the effective date of this
rule, if a school provides transportation, each child be-
ing transported must ride either in a child seat or a seat
belt, as appropriate to the child’s age and size.

(b) These requirements apply to all transportation
including, but not limited to, transportation to and from
the school, to and from a day care center, and on field
trips.

(¢} These requirements apply to any vehicle used
by or for the school to provide transportation, regard-
less of whether owned by the school and regardless of
the type of vehicle—automobile, van, school bus, or
other. The requirements do not apply when children age
five and older are being transported in buses weighing
10,000 pounds or more if seat belts were not installed at
the time the bus was manufactured.

(1) Appropriateness 1s determined as follows.

(A) The school must ensure that each 2 year
old who can sit alone is properly seated in a child seat
that is dynamically crash-tested and federally approved
as a child passenger restraint device.

(B) The school must ensure that each child age
3 and older rides in either a child seat that 1s dynamically
crash-tested and federally approved as a child passenger
restraint device or 1n a seat belt. Only one person may
use cach seat belt.

(C) A child may ride in a shoulder harness and
seat belt if the shoulder harness goes across the child’s
chest and not across the child’s face or neck.

(2) Staff must properly anchor each restraint
device to the vehicle seat and use the device according
to the manufacturer’s specifications.
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(3) Staff must ensure that each child transport-
ed remains seated and properly restrained by the pas-
senger restraint device appropriate to his age, size, and
physical condition while the vehicle is in motion.

(4) If parents provide equipment for the school
to use for transporting the child, the equipment must meet
the specifications stated in this rule.

(b) Twelve months from the effective date of this
rule, the driver and all adult passengers in a vehicle trans-
porting school children must be properly restrained by
a shoulder harness and/or a seat belt when the vehicle
is 1n motion.

(c) The school must load and unload children at
the curb side of the vehicle or in a protected parking area
or driveway. The school must ensure that children do not
cross a street unsupervised after leaving a vehicle.

(d) The school must keep first aid supplies in all
vehicles transporting children.

(¢e) The school must equip all vehicles used for
transporting children with a minimum of one 6-BC por-
table fire extinguisher. The fire extinguishers must be in-
stalled 1n the passenger compartment of the vehicle and
must be accessible to the adult occupants.

(f) The school must ensure that children are not
transported in the open back of a truck and that children
are not transported 1n vans or station wagons frem which
the bench seats have been removed.

(8) The staff-child ratio for transportation of chil-
dren must be met. The driver 1s counted in the staff-child
ratio.

(1) For children ages 2 and 3, the staff-child ra-
t10 is established by the requirements in §81.208(a) of this
title (relating to Staff-Child Ratic). At least two adults
must be present.

(2) For children who have passed their fourth
birthday, the staff-child ratio is established by the require-
mients 1n §81.208(a) of this title (relating to Staff-Child
Rat10).

§81.229. Glossary. The following words and terms,
when used in this subchapter, shall have the following
meanings, unless the context clearly indicates otherwise:

Abuse—Nonaccidental infliction or threat of in-
fliction of physical, emotional, or mental harm to a child.

Activity space—Area or rooms used for children’s
acuvity including those separate from a group’s
classroom.

Admimstrative functions—Functions which in-
volve the management of a kindergarten or a nursery
school such as bookkeeping, enrolling children, answer-
ing the telephone, and collecting fees.

Admission—The process of entering a child in a
school. The date of admission 1s the first day on which
the child is actually present in the school.

Adult—A person 18 years old or older.

Application—The form the department furnish-
es to gather information about and to document the in-
tent of the goverming body to set up a kindergarten or
nursery school. The application also includes all materi-
al required to be submitted to the department.

Attendance—Children actually present in the
school at any given time. (Not to be confused with en-
rollment.)



Child—A person who has not reached his 18th
birthday.

Child development associate credential—A creden-
tial which is highly desirable for staff working directly
with young children; based on assessed competency in
several areas of child care and child development. Child
development training is available in the public commu-
nity and junior college system as well as in four year col-
leges, either in regular child development, vocational
programs, or through adult continuing education courses.

Children with need for special care—Children with
disabling or limiting conditions which prevent or limit par-
ticipation in the normal activities of the school and which
may require additional supervision. Disabling or limit-
ing conditions include visual impairment or deafness,
other physical disabilities, mental retardation, emotion-
al disturbance, or learning disabilities.

Consultative services for children with need for
special care—

(A) Qualified consultants include psycholo-
gists, special education counselors, educational diagnosti-
cians, special education supervisors, teachers certified by
the Texas Education Agency to teach mentally retarded
or emotionally disturbed children, pediatricians, and
MSW social workers skilled in assessing normal and un-
usual developmental problems in children.

(B) Such consultants may be found in state
schools and hospitals, MHMR centers, human develop-
ment centers, public school special education depart-
ments, university psychology or special education
departments, and the state listing of certified psychol-
ogists.

Day care—~-The care, supervision, and guidance of
a child or children unaccompanied by a parent, guardi-
an, or custodian on a regular basis, for a period of less
than 24 hours per day, and in a place other than the child’s
or children’s own home or homes.

Department—Used in these rules to refer only to
the Texas Department of Human Resources.

Direct child care—The supervision, guidance, and
care of children as compared to food service, janitorial
functions, or administrative functions.

Director—That person the governing body desig-
nates to assume daily on-site responsibility for the oper-
ation of a kindergarten or nursery school, including
maintenance of mimmum standards. In muitiple facili-
ties under a chief admimistrative officer, the director is
the person physically present at each kindergarten and
nursery school.

Enrollment—The hist of names of children
registered with the school. (Not to be confused with at-
tendance.)

Facility—Includes people, administration, govern-
ing body, activities (on or off the premises), operations,
buildings, grounds, equipment, furmshings, and
materials.

Family day care—Care for one through six chil-
dren when at least one of the children is not related to
the caregiver.

First aid supplies—Required supplies include mul-
usize adhesive bandages, gauze pads, tweezers, cotton
balls, hydrogen peroxide, syrup of ipecac, and a ther-
mometer.

Food service—The preparation or serving of meals
or snacks.

Garbage—Waste food or items which, when de-
teriorating, cause offensive odors and attract rodents,in-
sects, and the like. .

Governing body—The entity with ultimate author-
ity and responsibility for the overall operation of the kin-
dergarten or, nursery school. All governing bodies will be
one of the following types:

(A) Sole proprietorship—Owned by an in-
dividual with the legal right and responsibility to possess,
operate, sell, and otherwise deal with the facility. May
include a facility owned in common by husband and wife.

(B) Partnership—Combination by contract of
two or more people who use their money, labor, and skill
to carry on a continuing business, dividing the profits and
sharing the losses in an agreed manner. Includes general
and limited partnerships.

(C) Corporation—An intangible entity creat-
ed by individuals to operate for profit but to limit in-
dividual liability. Organized according to the Texas
Business Corporation Act or similar act of another state
as evidenced by its Articles of Incorporation.

(D) Nonprofit corporation—Equivalent of
*‘not for profit corporation.’’ None of the income is dis-
tributed to members, directors, or officers. Organized un-
der the Texas Non-Profit Corporation Act.

(E) Nonprofit corporation with religious
affiliation—Has nonprofit corporation status and is oper-
ated by, responsible to, or associated with an organiza-
tion of individuals devoted to religious purposes. Does
not include those whose relationship with a religious or-
ganization is only for business, such as those who only
lease space.

(F) Association—A combination of individu-
als and interests of some kind without Internal Revenue
Service tax-exempt status. Not organized under the Texas
Business Corporation Act.

(G) Nonprofit association—Combination of
individuals and interests of some kind, synonymous with
“‘society,”” with operations devoted to charitable, benevo-
lent, religious, patriotic, or educational pusrposes. Not or-
ganized under the Texas Business Corporation Act.

(H) Nonprofit association with religious
affiliation—Combination of individuals and interests of
some kind, synonymous with ‘‘society,’’ with operations
devoted to religious purposes. Not organized under the
Texas Business Corporation Act. Operated by, respon-
sible to, or associated with an organization of individu-
als devoted to religious purposes. Does not include those
whose relationship with a religious organization is only
for business, such as those who only lease space.

(I) State operated—Operated by, under the
direct jurisdiction of, and responsible to an agency of the
State of Texas.

(J) Other political subdivision—Operated by
and under the jurisdiction of a county municipality,
school district, or other political entity.

Group—A specific number of children assigned
to specific staff. Each child in any group has the follow-
ing things in common with every other child in his group:

(A) The same staff responsible for the child’s
basic needs, and
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(B) The same classroom or activity sgace.

Group child care—Care for seven or more chil-
dren when at least one of the children is not related to
the caregiver.

Handwashing—Rubbing hands together with soap
under running water.

Health personnel—A licensed physician, a licensed
registered nurse, or a person providing preventive, diag-
nostic, or therapeutic medical care to individuals in the
community.

Janitonal functions—Those services which involve
cleaning and maintenance above that which is required
for the continuation of the day care program, such as
cleaning carpets, washing cots, and the like. Sweeping af-
ter an activity or mopping up spills may be necessary for
continued use of the classroom, but total sweeping,
vacuuming, or mopping of a classroom is a janitorial
function,

Kindergarten class—A class planned for children
who will be in first grade the next September.

Kindergarten or nursery school activities—Those
services and activities which are provided by a kinder-
garten and nursery school: the daily schedule.

Kindergarten or nursery school area—That area
specifically icensed for use by the kindergarten or nurs-
ery school. This may include a specific portioa or por-
tions of the building and grounds of a larger facility or
one or more buildings at the same location. The indoor
and outdoor area designated in the plan of operation.

Kindergarten and nursery school—Any facility,
whether or not known or incorporated under such
descriptive title or name as ‘‘Day Nursery School,”
“Child Play School,’”” ‘‘Child Development School,”
‘“‘Early Childhood School,”” and the like. Any facility
receiving children for care and activities which has been
licensed as a kindergarten or nursery school. This term
applies to program, buildings, grounds, furnishings, and
equipment

Kindergarten and nursery school location—The
street address where the kindergarten or nursery school
is located; the ot or lots on which the building or build-
ings are located.

Kindergarten and nursery school program—Those
services and activities provided by a school: the daily
schedule.

Kindergarten and nursery school staff—Any per-
son, paid or volunteer, serving in a school in any capacity.

License—A complete document issued to the
governing body of a school authorizing the licensee to
operate at a specified location according to the provisions
of the license, the law, and the rules and regulations of
the Texas Department of Human Resources.

Neglect—Nonaccidencial failure or threatened
failure to provide a child with the physical and emotion-
al requirements for life, growth, and development.

Parent—Used in this document to reter to parent,
legal guardian, or managing conservator.

Plan of operation—The form the department fur-
nishes on which the governing body outlines the plans
for operating the school.

Probation—A sanction placed on a school instead
of revocation. Under probation, the school may remain
open and continue to provide day care.
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Provisional license—A license the department is-
sues to a school whose plans meet the department require-
ments but which is:

(A) not currently operating,

(B) not licensed for the location stated in the
application, or

(C) changing ownership.

Sexual abuse—Any sexually oriented act or prac-
tice involving staff or another adult and a child in care.

Single use areas—Include, but are not limited to,
bathrooms, hallways, storage rooms, cooking areas of
kitchens, and indoor swimming pools.

Staff—Any person responsible for working in con-
tact with children whether paid or unpaid. He must meet
the qualifications and conditions outlined these rules.

Supervision—The act of caring for a child or
group of children. This includes awareness of and respon-
sibility for the ongoing activity of each child. It requires
physical presence, knowledge of activity requirements and
children’s needs, and accountability for their care. This
includes staff being near enough to children to intervene
when needed.

Teaching staff— People whose primary duties in-
clude direct care, supervision, and guidance of childreu
in a kindergarten or nursery school.

Training—Time spent in workshops; conferences
of child care, early childhood, or educational associations;
formal schooling; or time with consuitants. Training must
be in subject areas such as child care, child development,
and early childhood education. Training for directors may
also be i n supervision of staff or program administration.

Trash/litter—Paper products, plastic, cloth, and
the like.

Water activities—Related to the use of splashing
pools, wading pools, swimming pools, or other bodies
of water.

This agency hereby certifies that the proposal has
been reviewed by legal counsel and found to be within
the agency's authority to adopt.

Issued in Austin, Texas on July 23, 1984

TRD-847675 Marlin W Johnston
Commussioner
Texas Department of Human
Resources

Proposed date of adoption.
September 29, 1984

For further information, please call (612) 441-3366,
ext. 2037.

Subchapter D. Minimum Standards for
Schools: Grades Kindergarten and .
Above

The Texas Department of Human Resources proposes
the repeal of §§81.301-81.329, and simuitaneously
proposes new §§81.301-81.329, concerning mini-
mum standards for schools: grades kindergarten and
above, in its day cere licensing chapter.



The standards are being revised to increase require-
ments for the safety, transportation, and release of
children. The qualifications and requirements of the
director and staff have also been increased. In addi-
tion, the standards have been edited to clarify policy
and requirements for providers and field staff.

Cnis Ros-Dukler, assistant commigsioner for licensing,
has determined that for the first five-year period the
rules will be in effect there will be no fiscal implica-
tions to state or local government or small business-
es as a result of enforcing or administering the rules.

Ms. Ros-Dukler has also determined that for each year
of the firat five years the rulos as proposed are in ef-
fect the public benefit anticipated as a result of en-
forcing or administering the rules will be tha increased
safety and protection of children in out-of-home care.
There 18 no anticipated economic cost to people re-
quired to comply with the rules as proposed.

The department has scheduled public hearings across
the state to accepted comments on the proposed stan-
dards. At the same time, the department also will be
accepting comments on new standards for day care
centers, drop-in care centers, group day homes, and
kindergartens and nursery schools. All hearings are be-
ing held from 3-8 p.m. They are scheduled as follows:
August 13, DHR boardroom, Austin, 706 Banister
Lane; August 14, Holidey inn #3, San Antonio, 318
West Durango; August 15, LaQuinta Royale, Sala #1,
Corpus Christi, 601 North Water Street; August 16,
Hilton Hotel, McAllen, Crockett/Bowie Room, 2721
South 10th; August 20, Room 134, University Center
Building, University of Texas at Tyler, 3900 Univer-
sity Boulevard; August 21, Twilight Balliroom, Student
Center, Nacogdoches, Stephen F. Austin State Univer-
sity; August 22, Civic Canter, Beaumont, 701 Main
Street; August 23, Personnel and Training Building,
Houston, Room 6 and Room 8, 1349 East 40th Street;
August 28, Community Center, Arlington, 2800
South Center; August 29, Texas Department of Hu-
man Resources (DHR) Training Room, Wichita Falis,
600 Scott; August 30, DHR Training Room, Abilene,
4380 Spindletop; September 4, Lecture Hall, High-
lander Drive, Waco, McLennan Community College,
1400 College Drive; September 5, Room 107, Lub-
bock Civic Center, Lubbock, 1501 Sixth Street; Sep-
tember 6, Texas Tech Heaith Science Center,
Amarillo, 1400 Wallace Boulevard; September 11,
DHR Regional Headquarters, Midland, large confer-
ence room, 2301 North Big Spring; September 12,
City Courcil Chambers, El Paso, Second Floor, 2 Civ-
ic Center Plaza.

Comments on the proposal may be submitted to Cathy
Rossberg, Administrator, Policy Development Support
Division—437, Texas Department of Human Re-
sources 153-8, P.0. Box 2960, Austin, Texas 78769,
within 60 days of publication in this Register.

40 TAC §881.301-81.329

(Ediitor’s note: The text of the fokowing rules proposed
for repeal will not be published. The rules may be
oxamined in the offices of the Texas Depsrtment of

Humen Resources, 706 Banister Lane, Austin, or in
the Texas Register office, Room 503E, Sam Houston
Building, 201 East 14th Street, Austin.)

The repeal is proposed under the Human Resources
Code, Title 2, Chapter 22 and Chapter 42, which au-
thorizes the department to administer public assis-
tance and day care licensing programs.

§81.301. Organization.

§81.302. General Adminustration.
§81.303. Enroliment.

§81.304. Records.

§81.305. Durector Qualifications.
§81.306. Durector Responsibilities.
§81.307. Staff Qualifications.
§81.308. Staff-Child Ratio.

§81.309. Traimung.

§81.310. Space.

§81.311. Furmshings.

§81.312. Equipment.

§81.313. Toulet Facilities.

§81.314. Fire.

§81.315. Sanutation.

§81.316. Safety.

§81.317. Health Requirements for Children.
§81.318. lliness or Injury.

§81.319. Medication.

§81.320. Emergency Phone Numbers.
§81.321. Animals.

§81.322. Food Service.

§81.323. Nutrition.

§81.324. Activities.

§81.325. Discipline and Guidance.
§81.326. Children with Special Needs.
§81.327. Water Activities.

§81.328. Transportation.

§81.329. Defimitions.

This agency hereby certifies that the proposal has
been reviewed by legal counsel and found to be within
the agency’s authority to adopt.

Issued In Austin, Texas, on July 23, 1984.

TRD-847684 Marlin W. Johnston
Commissioner
Texas Department of Human
Resources

Proposed date of adoption-
September 2¢, 1984

For further information, please call (612) 441-3366,
ext. 2037.

The new sections are proposed under the Human Re-
sources Code, Title 2, Chapter 22 and Chapter 42,
which authorizes the department to administer public
assistance and day care licensing programs.

$81.301. Organization.

(a) A school must have a governing body that is
responsible for its policies. The governing body must as-
sure that the school operates in compliance with the Min-
mum Standards for Schools: Grades Kindergartens and
Above and the child care licensing law, Human Resources
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Code, Chapter 42. The governing body must inform the
department of the name and mailing address of the sole
proprietor, the partners, or its chief executive officer.

(b) A corporation operating a school must make
one of the following available to the department for re-
view:

(1) The articles of incorporation;

(2) The certificate of incorporation;

(3) A copy of the certificate of authority (for an
out-of-state corporation).

(c) A corporation or church must make available
to the department a copy of the resolution authorizing
the operation of the school unless the authorization is in-
cluded in the document required in this subsection.

(d) Each time a director is named, the governing
body must send the department an official department
form naming the director. If the owner and the director
are the same person, the governing body must state this
on the form.

(¢) The governing body must notify the department
before, if possible, or on the next workday of any occur-
rence which affects the status of the school. This includes,
but is not limited to, the following:

(1) changes of the governing body or ownership;

(2) change of school director;

(3) change of board chairman of a corporate
school or other chief executive officer of the governing
body;

(4) change of governing body designee;

(5) going out of business;

(6) change in hours of operation;

(7) change in age range of children in care; and

(8) closing the school for more than one week
(if not covered in the plan of operation).

(f) If any change violates the restrictions on the li-
cense, the governing body must request that the license
be amended. It must wait until the department changes
the restriction before making the change in operation.

(8) The governing body must notify the department
and apply for a new license before changing the location
of the school.

(h) The governing body must notify the depart-
ment, in writing, of any planned addition or reduction
in indoor or outdoor space before making the change.

(i) The governing body must notify the department,
in writing, of the addition of a swimming or a fixed wad-
ing pool before using the pool.

§81.302. General Admuinstration.

(a) The school must display the following in a place
where staff, parents, and others may review them:

(1) its license,

(2) the letter or compliance evaluation form that
the licensing representative provides at or following the
most recent inspection or investigation of the school, and

(3) A current copy of the department’s ‘‘Mini-
mum Standards for Schools: Grades Kindergarten and
Above."’

(b) The school must immediately notify the depart-
ment of any serious occurrences that affect its operation.
These include, but are no* limited to, the following:
(1) death of a child enrolled in or attending the
school;
(2) fire; and
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(3) serious accident, injury, or communicable
disease of a child or staff.
(c) The school must report suspected child abuse
or neglect as required by the Texas Family Code to:
(1) the nearest child protective services office,
and
(2) a local or state law enforcement agency.
(d) The governing body must ensure that a person
who is indicted or the subject of an official criminal com-
plaint accepted by a county or district attorney alleging
he committed any of the offenses listed as follows does
not have contact with the children in care until the charges
are resolved. The offenses are as follows:
(1) afelony or misdemeanor classified as an of-
fense against the person or family;
(2) afelony or misdemeanor classified as public
indecency; and
(3) afelony violation of any statute intended to
control the possession or distribution of any substance
included as a controlled substance in the Texas Controlled
Substances Act.
(¢) The governing body must notify the licensing
office of an indictment or complaint within 24 hours or
on the next workday.

§81.303. Enroliment.

(@) The school must not racially discriminate
against any child.

(b) Before a child is enrolled, staff must inform
parents, in writing, about the school’s activities and
policies.

(c) Staff must obtain an enroliment agreement for
each child before admission. Staff must keep the agree-
ment on file at the school until six months after the child’s
last day. The director must ensure that the terms of the
agreement related to paragraphs (1)-(14) of this subsec-
tion are met. When a child 1s withdrawn from the school,
staff must enter the date of the withdrawal. The parent
and director must sign the agreement, which contains the
folicwing:

(1) the child’s name, birth date, home address,
and home telephone number;

(2) date of admission;

(3) name and address of parents and telephone
numbers at which parents can be reached while the child
is in school;

(4) the names of the people to whom the child
may be released. A statement that in an emergency the
parent must call the school to give the name of and other
identifying information about the person picking up the
child;

(5) hours the child will be in school;

(6) name, address, and telephone number of the
child’s physician;

(7) a statement of the child’s special problems
or needs as indicated by the parent. This includes allergy,
existing or pre-existing illness and injuries, and all
hospitalizations;

(8) a statement that special problems or occur-
rences in the school that affect the child will be brought
to the parent’s attention. This includes serious com-
municable diseases;

(9) astatement providing for parent conferences;



(10) a statement informing parents that mini-
mum standards are available in the school for review;
(11) a statement that:
(A) the copy of the agreement must remain in
the school’s records while the child is in school; and
(B) the parent must update information as nec-
essary. The director and parent must initial and date all
changes;
(12) transportation permission, if transportation
is provided;
(13) permission for participation in water activi-
ties, if any; and
(14) emergency medical authorization.

§81.304. Records.

(a) School staff must maintain a record for each
child. Records include statements of the child’s progress
and of any significant occurrences in the child’s de-
velopment.

(b) The school must have records of daily atten-
dance of children and staff for the previous three months.
The hours staff worked each day must be recorded.

(¢) The school must maintain complete financial
records. Licensing staff checks these records only on writ-
ten notice from the director of licensing.

(d) The school must maintain personnel records for
all staff and ensure that each staff’s record includes:

(1) the date on which staff began work at the
school;

(2) three references attesting to the staff’s suita-
bility for the job. This does not apply to a person who
has been on staff at the school continuously since June
29, 1976.

(A) For a person who has become staff since
the effective date of these rules, the schiool must obtain
references from his last three employers/supervisors. If
the person has been employed in fewer than three places,
the school must obtain references from other people. Peo-
ple other than employers/supervisors must be unrelated
to the staff and not employed at the school. The school
must be sure to obtain reference information from at least
three people.

(B) The school must ensure that all reference
information includes the following:

(1) The name, address, and telephone num-
ber of each reference.

(i) Written statements attesting to the
staff’s character; physical, mental, and emotional health;
and competency The school must ensure that people sub-
mitting reference information have signed the statements.
The director must copy and sign quotes from the people
giving reference information orally.

(3) A statement from staff providing informa-
tion about any felony and/or misdemeanor convictions
within the preceding 10 years and about any peading
criminal charges, including deferred adjudication.

(4) A record of a tuberculosis examination no
earlier than 12 months before beginning this position. Re-
examination is required if local health authorities or the
_segional office of the Texas Department of Health recom-
mends it. People age 14 and older who are at the school
while children are there must also have a record of tuber-
culosis examination. People under 14 years old must meet
the same requirements as children in the school.

(5) Documentation that staff meets the require-
ments in §81.307(a) or §81.307(b) of this title (relating
to Staff Qualifications and Responsibilities).

(¢) All required records (except financial records)
must be available at the school for the department to in-
spect during hours of operation.

§81.305. Director Qualifications.

(a) The director of a school must have a bachelor’s
degree from an accredited college or university with at
least 15 credit hours of education or child development.
The director also must have had two years of experience
in teaching, administration, or management. Proof of
meeting the qualifications must be available to the de-
partment.

(b) A person who was director of a school on the
effective date of these rules has four years from that date
to meet compliance if he remains in the same position.

(c) No one may serve as director of a school who
has been convicted within the preceding 10 years of any
of the following offenses unless the director of licensing
has ruled that the person has established his rehabilitation:

(1) a felony or misdemeanor classified as an of -
fense against the person or family;

(2) a felony or misdemeanor classified as public
indecency; or

{3) a felony violation of any statute intended to
control the possession or distribution of any substance
included as a controlled substance in the Texas Controlled
Substances Act.

(d) The director must send the department the fol-

lowing on an official department form:

(1) a record of training and experience;

(2) information about felony and/or misde-
meanor convictions within the preceding 10 years;

(3) information about any pending criminal
charges, including deferred adjudication; and

(4) a list of references with addresses and tele-
phone numbers. The references must be adults not related
to the director and not working at the school. They must
be able to attest to the director’s character; physical, men-
tal, and emotional health; and competency. (The depart-
ment must receive responses from at least three people.)

§81.306. Director Responsibilities.

(a) An on-site director must administer the school’s
daily operation in comphance with minimum standards.
If the director 1s absent from the school, an adult staff
must be designated in charge and given the authority to
administer the school. During the director’s absence, the
designated person must admimster the school in compli-
ance with mimimuin standards.

(b) The director must provide the staff’s assign-
ments and supervise the staff.

(c) The director must give the department on an
official department form the names and required iden-
ufying information on ail staff and other people at the
school older than age 14 who have contact with children
in the school. The director must submit this information
as part of the application. He must submit new informa-
tion within one week after a staff is selected.

§81.307. Staff Qualifications and Responsibilities.
(a) Staff who teach first grade and above and who
are counted in the staff-child ratio must have a bachelor’s
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degree from an accredited college or university or a valid
teaching certificate.

(1) Proof of meeting the educational requirement
must be available to the department.

(2) A person who was teaching first grade or
above on June 29, 1976, but who does not comply with
this requirement has two years from the effective date
of these rules to meet compliance if he remains in the same

(b) Staff who teach kindergarten must have a
bachelor’s degree from an accredited college or univer-
sity, a valid teaching certificate, a child development as-
sociate credential, or an associate of arts degree in child
development or a closely related area.

(1) Proof of meeting the educational requirement
must be available to the department.

(2) A person who was teaching kindergarten on
June 29, 1976, but who does not comply with this require-
ment has two years from the effective date of these rules
to meet compliance if he remains in the same position.

(c) Staff may be assigned as aides to classroom
teachers and may be counted in the staff-child ratio.

(1) Aides must be at least 18 years old. They must
have a high school diploma or its equivalent.

(2) Aides must work in the same room with and
be supervised by classroom teachers.

(d) Staff must show competency, good judgment,
and self-control in working with children. Staff must be
mentally, physically, and emotionally able to perform as-
signed duties.

(e) A person convicted within the preceding 10
years of any of the following offenses must not serve in
any capacity where there is contact with children unless
the dirgctor of licensing has ruled that the person has es-
tablished his rehabilitation:

(1) afelony or misdemeanor classified as an of-
fense against the person or the family;

(2) afelony or misdemeanor classified as public
indecency; or

(3) afelony violation of any statute intended to
control the possession or distribution of any substance
included as a controlled substance in the Texas Controlled
Substances Act.

(f) Staff must relate to the children with courtesy,
respect, acceptance, and patience.

(g) People whose behavior or health status appears
to endanger the health, safety, and well-being of children
must not be at the school.

(h) People must not smoke in the presence of chil-
dren or consume alcohol when children are at the school.
People who appear to be under the influence of alcohol
or other drugs must not be in the school when children
are present.

(i) People working with children must be free from
other duties except those directly involving the teaching,
care, and supervision of children. Staff supervising the
children must meet the physical needs of the group.

() Responsibilities include keeping the group’s area
clean. Administrative functions, meal preparation, or
janitorial duties must not be included in responsibilities.

(k) Staff must supervise children at all times.

() If one staff leaves and another staff is given
responsibility for the children, the staff leaving must pro-
vide the incoming staff with:
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(1) significant information about any particular
child, and
(2) a list of children present in the group. This

- may be the class roll sheet.

(m) If a parent calls to authorize the emergency
release of a child, staff must verify that the caller is ac-
tually the parent.

(n) Staff must verify the identity of a person autho-
rized to pick up a child but not known to the staff. Staff
must view the picture identification on the person’s
driver’s license and record the name and drivet’s license
number. The school must keep this information for 24
hours.

(o) Staff must ensure that children are not out of
control.

(p) People at the school must not abuse, neglect,
or sexually molest children.

(@) Effective January 1, 1986, a staff trained in first
aid and a staff trained in cardiopulmonary resuscitation
must be present at the school during all hours of opera-
tion, The school must have on file current certificates at-
testing to the training.

(r) The school must have a written plan(s) for deal-
ing with emergencies, including a description of what each
staff must do in an emergency. Emergencies include, but
are not limited to, fire, explosion, tormado, toxic fume
or other chemical release, an injured child, a child with
symptoms of acute iliness, and a child who is not breath-
ing. Each staff must have a copy of the plan and be
familiar with it. One aspect of the plan must be practiced
every three months. The school must practice these drills
at different times of the school’s operation, including rest
times.

§81.308. Staff-Child Ratio.

(a) Inaschool, the number of children supervised

by one staff must not exceed the following:

Grade Number of Children
Kindergarten 22
First-Third 24
Fourth and above 25

(1) Up to 35 children may be in regular classroom
activities as long as the staff-child ratio is maintained.

(2) The school may combine more than 35 chil-
dren for joint activities of limited duration as long as the
staff-child ratio is maintained.

(3) In determining the staff-child ratio, the fol-
lowing apply:

(A) Staff must use the developmental or emo-
tional age of mentally retarded or emotionally disturbed
children, as determined by a qualified consultant.

(B) The school must maintail staff-child ratios
as stated in this subsection except during water activities
and field trips.

(b) Each child must have a staff who is responsible
for him and who is aware of details of the child’s habits,
interests, and special problems, if any. Staff must know
the child’s name and age.

§81.309. Training.

(a) The school must orient new staff members in
understanding children and in job expectations when they
begin work. The school must have documentation of the
following orientation:



(1) instruction concerning the requirements in the
‘‘Minimum Standards for Schools: Grades Kindergarten
and Above” and the licensing law;

(2) information about the school’s policies, in-
cluding discipline and release of children;

(3) instruction in recognizing symptoms of child
abuse or neglect and the responsibility and procedure for
reporting these; and

(4) instructions in the procedures to be followed
in handling emergencies.

(b) Staff must participate yearly in at least 15 clock
hours of training in understanding children and improving
job performance. The director must participate yearly in
at least 20 clock hours of training. The training must be
documented in the staff’s record at the school. A year
is defined as 12 months from the date of employment.

§81.310. Space.

(a) There must be at least 20 square feet of indoor
activity space, measured wall-to-wall on the inside, for
each child in the school. The measurement does not in-
clude single use areas.

() The school must have an ouidoor play space
of at least 80 square feet for each child using the area
at one time.

(c) All outdoor play areas regularly used by chil-
dren must be accessible by a safe route.

§81.311.
lowing:
(1) a working telephone with a listed number;
(2) children have storage available for personal
belongings; and
(3) enough chairs and tables or desks to meet the
children’s needs.

§81.312. Equipment. The school must provide indoor
and outdoor equipment and materials to support th. in-
structional program and to meet the stated educational
goals. The school must ensure that materials are appropri-
ate to the developmental levels and individual interests
of the children. There must be a sufficient amount of
equipment and materials to avoid excessive competition
among the children or long waits for materials.

Furnishings. The school must ensure the fol-

§81.313. Toilet Facilities.

(a) The schoo! must have inside toilets that are
quickly available, convenient, and safe. Children must
have privacy in the use of the bathroom as needed.

(b) There must be one flush toilet for every 20 chil-
dren. Urinals may be counted in the ratio of children to
toilets, but they must not exceed 50% of the total num-
ber of toilets. Bathrooms which contain urinals must also
have flush toilets.

(c) There must be one lavatory for every 20
children.

§81.314. Use of Facility. If programs not subject to
regulation use the same facilities, the school must not use
any space at the same time another program is using that

space.

§81.315. Fire.

(a) In case of fire or danger of fire or explosion,
staff’s first responsibility is to evacuate the children to
a designated safe area.

(1) Staff must supervise children until the fire
department determines the building is safe to re-enter,
the children are picked up by their families, or the cus-
tomary school day ends.

(2) A designated staff on duty must contact the
fire department 1n case of fire or danger of fire, explo-
sion, toxic fume, or other chemical release.

(b) The school must have an annual fire inspection
by a local or state fire marshal. The school must post the
written report of the inspection. It must make any cor-
rections called for in the report. The school must com-
ply with any restrictions imposed by the fire inspector.

(¢) The school must have at least one fire extin-
guisher approved by the fire marshal. The school must
mount the extinguisher on the wall by the hanger or
bracket provided. The height must not exceed five feet
from the top of the cylinder to the floor. The school must
make the extinguisher readily available for inmediate use
by the staff. The director or assigned staff must inspect
the fire extinguisher monthly and ensure it is serviced
when required. The school must have documentation of
the inspections and service.

(d) By 12 months after the adoption of these rules,
the school must ensure that the building is equipped with
smoke detectors installed and maintained according to
the manufacturer’s astructions and in compliance with
requirements of the local fire code. Staff must keep a
record of maintenance.

(¢) The school must have emergency evacuation/
relocation plans posted in each room used by the.chil-
dren. The plan must show two exit paths from each room
unless the room opens directly to the outdoors at ground
level.

() The school must have flashlights or other
battery-powered lighting available to use in case of elec-
trical failure.

(8) The school must ensure that all children and
staff are able to exit safely froin the building within three
minutes in an emergency.

(1) 1t a school provides classes on any level above
or below the ground floor, the school must obtain the
written approval of a fire narshal for use on other levels.
If the school cannot obtain the fire marshal’s approval,
the school must keep children on the ground floor.

(2) A school must have at least two exits to the
outside located in distant parts of the building. An exit
through a kitchen or other hazardous area cannot be one
of the required exits.

(3) If there are any doors opening into a fenced
yard, children must be able to open the doors easily from
inside the school. The school must not have any locked
doors between rooms while children are present.

(4) The school must not have any blocked doors
or pathways.

(h) Staff must ensure that heating devices and areas
near heat sources are not fire hazards and present no haz-
ard to children.

(1) If the school has gas apphances, staff must
ensure that the appliances have metal tubing and connec-
tions unless approved in writing by the fire marshal.

(2) Open flame space heaters are prohibited.
Space heaters must be enclosed and have the seal of ap-
proval of a test laboratory approved by the fire marshal.
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(3) If the school has liquid or gas fuel heaters,
the school must properly vent them to the outside. Un-
vented liquid or gas fuel heaters are prohibited.

(4) 1f the school uses a fireplace or a wood burn-
ing stove, the school must properly vent it to the outside.
The school must install a rigid screen or guard to pre-
vent children from falling into the fire or against the stove.

(i) The school must keep combustible material
away from light bulbs and other heat sources.

(J) Theschool must ensure that gas pipes are tested
annually for leaks. A copy of the test report must be
posted.

§81.316. Sanutation.

(a) The school must have an annual sanitation in-
spection with a written report by a local or state sanita-
tion official. The school must make any corrections called
for in the report and must comply with any restrictions
stated in the report.

* (b) The school must keep its building, grounds, and
equipment cleaned, repaired, and maintained to protect
the health of the children.

(c) The school must have adequate light, ventila-
tion, and heat.

(d) The school must have an adequate supply of
water that meets the standards of the Texas Department
of Health for drinking water. If possible, the source of
water must be a public drinking water system.

(e) Staff must ensure that drinking water is always
available to children. The school must supply the water
in a safe and sanitary manner,

(f) The school must ensure that the temperature of
hot water available to children is controlled by a ther-
mostat so the water cannot scald (no higher than 120°F).

(8) The school must have adequate and safe flush
toilets and sewage systems. If possible, the school must
be connected to a public sewage system. If public sewers
are not available, the school must have treatment facili-
ties that meet the standards of the Texas Department of
Health and that are approved by the local health au-
thority.

(h) The school must keep all garbage in contain-
ers with tight Iids away from areas used by children. It
must remove garbage from the building daily and from
the school at least once a week.

(i) The school must take measures to keep the
school free of insects and rodents.

(§) Staff and children must wash their hands with
soap and running water after using the toilet and before
eating. Staff must wash hands with soap and running
water before and after caring for a child with symptoms
of a communicable disease and before handling food.

(k) If children use washcloths or cloth towels, the
school must ensure that each child has a clean individual
cloth. If paper towels or facial tissues are furnished, the
school must provide a clean individual paper towel for
each child.

§81.317. Safety.

(@) The school must keep its building, grounds, and
equipment repaired and maintained to protect the safety
of children.

(1) The school’s electric fans and heaters must
be mounted out of children’s reach or have safeguards
that keep children from being injured.
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(2) If the school has window air conditioners,
they must be installed so children cannot reach working
parts.

(3) If 220-volt electrical connections are within
the children’s reach, the school must cover them with a
screen or guard.

(4) The school must equip stairs, porches, and
platforms more than two feet above the ground with rail-
ings the children can reach.

(5) The school must keep its play area dry and
free from sharp objects. The school must keep tanks,
ponds, open wells, drainage ditches, sewage pipes, dan-
gerous machinery, and other hazards fenced to keep the
children out. The school must not have garbage cans or
highly flammable material in the play area. Covered trash
cans are permitted.

(6) By January 1, 1986, the school must main-

tain a resilient surface under and surrounding all:

(A) climbing equipment more than five feet
high, and

(B) swings with supports more than five feet
above the ground. This surface must be extended to cover
the fall zone. The resilient surface must not be installed
over asphalt or concrete. (Resilient surfaces include sand,
pea gravel, shredded bark, or shredded rubber at least
six inches deep. Resilient mats or tiles which meet the Na-
tional Bureau of Standards test criteria for impact attenu-
ation performance of surfaces installed under playground
equipment also comply.)

(b) Indoor and outdoor equipmment and supplies
used both at and away from the school must be safe for
the children.

(1) Outdoor play equipment must be placed away
from busy areas in the yard and securely anchored un-
less portable by design.

(2) The school must not allow toys that explode
or that shoot things.

(3) Theschool must not have furnishings, equip-
ment, or toys that have lead painted surfaces or contain
toxic material.

(4) The school must ensure that children do not
have access to toxic substances indoors and out.

(5) Allswing seats must be constructed of dura-
ble, lightweight, relatively pliable material, such as rub-
ber or nylon webbing.

(6) All heavy equipment must be installed in a
manner to prevent tipping over or collapsing.

(7) The school must not allow children to use:
(A) climbing equipment or swings on concrete
or asphalt, or
(B) swings with concrete or asphalt in the fall
zone.
(8) The school must ensure that no equipment
has openings or angles that could entrap a child’s head.
(9 The school must ensure that no pinch, crush,
or shear points are on equipment or underneath equip-
ment.

(c) The school must have first aid supplies readily
available to staff, in a designated location, and out of
the children’s reach. The school must make 4 guide to
first aid and emergency care immediately accessible.



§81.318. Health Requirements for Children.

(@) The school must have on file evidence that each
child is physically able to take part in the school program.
This must include a history of serious illness, injury, or
abnormalty 1n physical or mental development and a rec-
ord of all hospitalizations. The history is not required for
a child enrolled before the effective date of this rule. The
school must require that parents present evidence of the
general state of each child’s health when the child is ad-
mitted to the school or within one week of admission.
Any of the following constitutes compliance:

(1) a written statement from a licensed physician
that he has examined the child within the past year;

(2) a copy of the medical screening form of the
Early and Periodic Screening, Diagnosis and Treatment
(EPSDT) Program if no referral for further diagnosis and
treatment is indicated; or

(3) 2 form or written statement from a health ser-
vice or clinic, such as

(A) Head Start physical exam;

(B) well-child conferences (clinics);
(C) maternity and infant programs;
(D) children and youth programs; or

(4) if one of the documents in paragraphs (1)-
(3) of this subsection is not available, a written statement
submitted by the parent that a licensed physician (whose
name and address are included) has examined the child
within the past year a.id that the child is able to partici-
pate in the program. This must be followed within 12
months by a document as described in paragraphs (1),
(2), or (3) of this subsection; or

(5) if the parent cannot secure one of the docu-
ments in paragraphs (1)-(3) of this subsection within one
week, a statement signed by the parent giving the name
and address of the physician with whom an appointment
for examination has been made or the address of the
EPSDT screening site where the examination will take
place. Following the examination, the parent must sub-
mit a document as described in paragraphs (1), (2), or
(3) of this subsection; or

(6) asigned statement from the parent that med-
jcal diagnosis and treatment are against his religion.

(b) The school must keep current immunization
records for each child at the school. Staff must ensure
that each chiid's immunization record includes the child’s
birth date, the number of doses and type, and the dates
(month, day, and year) the child received each immuni-
zation. The school’s compliance with the standard is
measured by one or more of the following for each child:

(1) awritten and dated record that the child has
been immunized against diphtheria, tetanus, pertussis, po-
lio, measles, mumps, and rubella. There must be:

(A) arecord with a rubber stamp or signature
of the physician or health personnel, or

(B) a machine or handwritten copy of the im-
munization record. Staff copying the information must
sign the handwritten copies.

(2) A written and dated statement from a li-
censed physician or other authorized health personnel that
immunizations against at least one of the diseases in para-
graph (1) of this subsection have begun. The immuniza-
tion cycle must be completed as soon as is medically
feasible. The school must have a current immunization
record on file.

(3) A certificate signed by a licensed physician
stating that the required immunication would be injuri-
ous to the health and well-being of the child or a mem-
ber of the child’s family or household.

(4) An affidavit (notarized statement) signed by
the parent that the immunization conflicts with his reli-
gious beliefs and practices.

(5) A written and dated statement signed by the
parent that the child's immunization record is current and
is on file at a regulated facility the child attends. The par-
ent must include the name of the facility in the statement.

(¢) The school must have a record showing that the
child has been tested for tuberculosis according to recom-
mendations of the Texas Department of Health if the lo-
cal health authorities or the regional office of the Texas
Department of Health recommended a test. A written and
dated statement signed by the parent that the child's
tuberculosis test record is current and 1s on file at a regu-
lated facility the child attends also complies. The parent
must include the name of the facility in the statement.

§81.319. liness or Injury.

(a) A child who appears ill must not be admitted
to the school unless approved 1n writing by health per-
sonnel.

(b) The school must handle iliness or injury to pro-
tect the health of all children 1n the school.

(1) The school must provide an ill or injured
child with a bed, cot, or mat away from the other chil-
dren. Staff must call the child’s parent immediately. The
child must be supervised until he leaves the school.

(2) Staff must give the child first aid or cardi-
opulmonary resuscitation, if needed. In the case of a crit-
ical illness or injury, staft must call the physician named
by the parent, take the child to the ncarest emergency
room or minor emergency clinic, or call for an emergency
vehicle,

(c) The school must follow the recommendations
of the Texas Department of Health concerning the ad-
mission or readmission of any child after a communica-
ble disease.

§81.320. Medications.

(a) If a school agrees 10 admunister medications,
staff must admimister the medication to the child as
follows:

(1) Prescription medications mus! be in the origi-
nal contamner labeled with the child’s name, a date, direc-
tions, and the physician’s name. Staff must administer
the medication as stated on the label directions. Staff must
not administer medication after the expiration date.

(2) Staff must ensure that nonprescription medi-
cation 1s labeled with the child’s name and the date the
medication was brought to the school. Nonprescription
medication must be in the original container. Staff must
admunister it according to label directions if approved in
writing by health personnel or the child’s parent.

(3) Staff must document each dose of medica-
tion administered showing the child’s name; the name of
the medicine; date, time, and amount administered; and
the name of the staff administering the medicine.

(b) Staff must keep medications out of children’s
reach or in locked storage.

(c) Staff must keep medications requiring refriger-
ation separate from food.
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(d) Staff must return medications when no longer
needed to the child’s parent. Staff must dispose of medi-
cations when a child withdraws from the school or when
the medicine is out of date.

§81.321. Emergency Phone Numbers.

(a) The school must post the following emergency
telephone numbers by a telephone accessible to all staff.
This telephone must not be a pay phone.

(1) Ambulance service or emergency medical ser-
vices (EMS).

(2) Police or sheriff's department.

(3) Fire department.

(4) Poison control center.

(5) Licensing office.

(6) Local children’s protective services office or
child abuse hotline.

(7) The school (with address).

(b) The school must keep the following telephone
numbers in a place accessible to the telephone and to all
staff,

(1) Numbers at which parents may be reached.
(2) Numbers of the physicians designated by tl.
parents.

§81.322. Animals.

(a) The school must ensure that animals on the
premises have been vaccinated according to a licensed
veterinarian’s recommendations. Staff must file docu-
mentation of vaccinations at the school.

(b) Staf? must keep the school and play yard free
of stray animals. Staff must not allow children to play
with stray animals.

§81.323. Food Service.

(a) Staff must ensure that all food and drink served
are of safe quality and are stored, prepared, distributed,
and served under sanitary and safe conditions. The school
must wash and sanitize food service equipment.

(b) Cleaning supplies must be clearly marked and
kept inaccessible to children.

(c) Staff must practice good hygiene when handling
food. Staff with open or infected wounds must not work
in the food preparation area. No one may smoke in any
of the food areas.

(d) Staff must discard single service napkins, bibs,
dishes, and utensils after use. Washable napkins, bibs,
and tablecloths must be cleaned after each use.

(e) Staff must encourage, but not force, children
to eat. Staff must promptly discuss eating problems with
the child’s parent and note this discussion in the child's
record.

§81.324. Operation.

(a) Staff must provide activities for each group ac-
cording to ages, interests, and abilities of the children.
The activities must be appropriate to each child’s health,
safety, and well-being. They also must be flexible and pro-
mote each child’s physical, emotional, social, and mental
growth.

(1) The school must provide physical care rou-
tines appropriate to each child's developmental needs.
(2) The school must ensure that indoor and out-
door time periods include:
(A) active and quiet activities;
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(B) opportunity for individual and group ac-
tivities; and

(C) outdoor time each day that weather per-
mits.

(b) The school must ensure the children’s safety on
field trips and excursions and on any transportation
provided by or for the school. Transportation includes,
but is not limited to, transportation provided between
home and the school and between the school and a day
care center.

(1) Staff supervising children must have emer-
gency medical forms and emergency contact information
for each child in the group.

(2) Staff must have a written list of the children
in the group and must check roll before, during, and after
the trip.

(3) Staff must have first aid supphes available
on field trips.

(4) When children are not at the school, not
being transported, and not in water activities, the staff-
child ratio must be as follows:

Maximum Number of
Children to be Supervised

Grade by One Staff
Kindergarten 8
First Grade and 15
Above

§81.325. Discipline and Guidance.

(8) The school must ensure that discipline and
guidance are consistent, are based on an understanding
of individual needs and development, and promote self-
discipline and acceptable behavior.

(b) There must be no cruel, harsh, or unusual
punishment or treatment.

(1) Staff must not shake, bite, or hit children.
Staff rnust not put anything iu or on a child’s mouth as
punishment.

(2) If the governing body believes that it is neces-
sary to spank children, the school must have a statement
on file that it is the school’s policy to permit physical
punishment. The statement of the rules that the school
has adopted concerning the administration of physical
punishment must include that spanking must be done only
with a staff's open hand on a child’s buttocks. Each in-
cident must be witnessed by another staff and documented
in the school’s records. The school must inform the par-
ents in writing of the policy and must have the parents'
signed approval.

(3) The school may use brief, supervised sepa-
ration from the group if necessary, but staff must not
place children 1n a locked room or in a dark room with
the door closed.

(4) Staff must not hurniliate or subject children
to abusive or profane language. Staff must not associate
punishment with food.

§81.326. Children with Need for Spectal Care. The
school must ensure that children who need special care
because of disabling or limiting conditions are given the
care and activities qualified psychologists, physicians, or
other experts recommend. The school must document the
recommendations and their accomplishment.



§81.327. Water Activities,

(a) When a school uses a splashing pool or a wad-
ing pool with Jess than two feet of water, one staff with
knowledge of water safety must supervise at all times.

(b) When the school uses a swimming pool (more
than two feet of water), the following apply:

(1) At the school, the pool must be enclosed by
a fence at least six feet high and built so children cannot
easily climb over it. Staff must keep the gate locked when
the pool is not in use,

(2) One lifesaving device must be available for
each 2,000 square feet of water surface (or portions there-
of) with a minimum of two for each pool.

(3) A certified lifeguard must be on duty at all
times. This person must not be counted in the staff-child
ratio.

(4) Staff must be able to see clearly all parts of
the pool, including the bottom.

(c) Staff must ensure that all drain grates are in
place, are in good repair, and cannot be removed without
using tools.

(d) The staff-child ratio for water activities is as
follows:

SWIMMING
Age of Youngest Number of Maximum
Child in Group Staff Number of
Children
five years | 8
six years and | 10

older

WADING AND SPLASHING

Age of Youngest Number of Maximum
Child in Group Staff Number of
Children
five years | 20
six years and | 24
older

(¢) When children are in a pool which has a pump
and filtering system, an adult who is able to turn off the
system immediately must be present.

(f) Staff must ensure that pool chemicals are inac-
cessible to children and that machinery rooms are locked.

(8) All pools the school uses must be maintained
as stated in the standards of the Texas Department of
Health and local regulations.

§81.328. Transportation.

(a) Effective January 1, 1986, if a school provides
transportation, each child being transported must ride in
a seat belt.

(1) These requirements apply to all transporta-
tion including, but not limited to, transportation to and
from the school, to and from a day care center, and on
field trips.

(2) These requirements apply to any vehicle used
by or for the school to provide transportation, regard-
less of whether owned by the school and regardless of
the type of vehicle—automobile, van, school bus, or
other. The requirements do not apply when children are
being transported in buses weighing 10,000 pounds or
more if seat belts were not installed at the time the bus
was manufactured.

(3) Appropriateness is determined as follows.

(A) The school must ensure that each child
rides in a seat belt. Only one person may use each seat
belt.

(B) A child may ride in a shoulder harness and
seat belt if the shoulder harness goes across the child’s
chest and not across the child's face or neck.

(4) Staff must ensure that each child transported
remains seated and properly restrained while the vehicle
is in motion.

(b) Effective January 1, 1986, the driver and all
adult passengers in a vehicle transporting school children
must be properly restrained by a shoulder harness and/or
a seat belt when the vehicle is in motion.

(¢) The school must load and unload children at
the curb side of the vehicle or in a protected parking area
or driveway. The school must ensure children are super-
vised when they cross a street after leaving a vehicle.

(d) The school must keep first aid supplies in all
vehicles transporting children.

(e) The school must equip all vehicles used for
transporting children with a minimum of one 6-BC port-
able fire extinguisher. The fire extinguishers must be in-
stalled in the passenger compartment of the vehicle and
must be accessible to the adult occupants.

(f) The school must ensure that children are not
transported in the open back of a truck and that children
are not transported in vans or station wagons from which
the bench seats have been removed.

(8) Thestaff-child ratio must be met during trans-
portation of children.

§81.329. Glossary. The following words and terms,
when used in this subchapter, shall have the following
meanings, unless the context clearly indicates otherwise:

Abuse—Nonaccidental infliction or threat of in-
fliction of physical, emotional, or mental harm to a child.

Activity space—Area or rooms used for children’s
activity including those separate from a group’s class-
room.

Administrative functions—Functions which in-
volve the management of a school such as bookkeeping,
enrolling children, answering the telephone, and collect-
ing fees.

Admission—The process of entering a child in a
school. The date of admission is the first day on which
the child is actually present in the school.

Adult—A person age 18 or older.

Aide—A person involved in direct care, supervi-
sion, and guidance of children. An aide works under the
direction of the staff who has primary responsibility for
the children.

Application—The form the department furnishes
to gather information about and to document the intent
of the governing body to set up a school. The applica-
tion also includes all material required to be submitted
to the department.

Attendance—Children actually present in the
school at any given time. (Not to be confused with en-
rollment.)

Child—A person who has not reached his 18th
birthday.

Child development associate credential—A creden-
tial which is highly desirable for staff working directly
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with young children; based on assessed competency in
several areas of child care and child development. Child
development training 1s available in the public commu-
nity and junior college system as well as 1n four year col-
leges, either in regular child development, vocational
programs, or through adult continuing education courses.

Children with need for special care—Children with
disabling or himiting condit*ons which prevent or limit par-
ticipation in the normal activities of the school and which
may require additional supervision. Disabling or limit-
ing conditions include visual impairment or deafness,
other physical disabilities, mental retardation, emotional
disturbance, or learning disabilities.

Consultative services for children with need for
special care:

(A) Qualfied consultants include psycholo-
gists, special education counselors, educational diagnosti-
cians, special education supervisors, teachers certified by
the Texas Education Agency to teach mentally retarded
or emotionally disturbed children, pediatricians, and
MSW social workers skilled in assessing normal and un-
usual developmental problems in children.

(B) Such consultants may be found in state
schools and hospitals, MHMR centers, human develop-
ment centers, public school special education depart-
ments, university psychology or special education de-
partments, and the state listing of certified psychologists.

Day care—The care, supervision, and guidance of
a child or children unaccompanied by a parent, guardian,
or custodian on a regular basis, for a period of less than
24 hours per day, and in a place other than the child's
or children’s own home or homes.

Departinent—Used 1n these rules to refer only to
the Texas Department of Human Resources

Direct teaching— I'he supervision, gwdance, in-
struction, and care of children as compared to food ser-
vice, jamitonal functions, or administrative functions.

Director—That person the governing body desig-
nates to assume daily on-site responsibility for the oper-
ation of a school, including maintenance of mimmum
standards. In muluple schools under a chief admimstra-
tive officer, the director 1s the person physically present
at each school.

Enrollment— The hist of names of children regis-
tered with the school (Not to be confused with at-
tendance.)

Facility—Iincludes people, admimistration, govern-
ing body, activities (on or off the premises), operations,
buildings, grounds, equipment, furmshings, and mate-
rials.

First aild supplies—Required supplies include
multi-size adhesive bandages, gauze pads, tweezers, cot-
ton balls, hydrogen peroxide, syrup of ipecac, and a ther-
mometer.

Food service—The preparation ot serving of meals
or snacks.

Garbage—Waste food or items which, when de-
teriorating, cause offensive odors and attract rodents, in-
sects, and the like.

Governing body—The entity with ultimate au-
thority and responsibility for the overall operation of the
school. All governing bodies will be one of the following

types:

July 31, 1984

(A) Sole proprietorship—Owned by an in-
dividual with the legal right and responsibility to possess,
operate, sell, and otherwise deal with the facility. May
include a facility owned in common by husband and wife.

(B) Partnership—Combination by contrdct of
two or more people who use their money, labor, and skill
to carry on a continuing business, dividing the profits and
sharing the losses in an agreed manner. Includes general
and limited partnerships.

(C) Corporation—An intangible entity created
by individuals to operate for profit but to limit individual
liability. Organized according to the Texas Business Cor-
poration Act or similar act of another state as evidenced
by its articles of incorporation.

(D) Nonprofit corporation—Equivalent of
“‘not for profit corporation.’’ None of the income is dis-
tributed to members, directors, or ofiicers. Organized
under the Texas Non-Profit Corporation Act.

(E) Nonprofit corporation with religious af-
filiation—Has nonprofit corporation status and is oper-
ated by, responsible to, or associated with an organization
of individuals devoted to religious purposes. Does not in-
clude those whose relationship with a religious organiza-
tion is only for business, such as those who only lease
space.

(F) Association—A combination of individu-
als and interests of some kind without IRS tax-exempt
status. Not organized under the Texas Business Corpo-
ration Act.

(G) Nonprofit association—A combination of
individuals and interests of some kind, synonymous with
““society,'* with operations devoted to charitable, benevo-
lent, religious, patriotic, or educational purposes. Not or-
ganized under the Texas Business Corporation Act.

(H) Nonprofit association with religious affil-
iation—A combination of individuals and interests of
some kind, synonymous with *‘society,’’ with operations
devoted to religious purposes. Not organized under the
Texas Business Corporation Act. Operated by, respon-
sible to, or associated with an organization of individu-
als devoted to religious purposes. Does not include those
whose relationship with a religious organization is only
for business, such as those who only lease space.

(I) State operated—Operated by, under the
direct jurisdiction of, and responsible to an agency of the
State of Texas.

(J) Other political subdivision—Operated by
and under the jurisdiction of a county municipality,
school district, or other political entity.

Group—A specific number of children assigned
to specific staff. Each child in any group has the follow-
ing things in common with every other child in his group:

(A) the same staff responsible for the child’s
basic needs, and

(B) the same classroom or activity space.

Handwashing—Rubbing hands together with soap
under running waier.

Health personnel—A licensed physician, a licensed
registered nurse, or a person providing preventive, diag-
nostic, or therapeutic medical care to individuals in the
community.

Janitorial functions—Those services which invoive
cleaning and maintenance above that which is required



for the continuation of the day care program, such as
cleaning carpets, washing cots, and the like. Sweeping
after an activity or mopping up spills may be necessary
for continued use of the classroom, but total sweeping,
vacuuming, or mopping of a classroom is a janitorial
function.

Kindergarten class—A class planned for children
who will be in first grade the next September.

License—A complete document 1ssued to the gov-
erning body of a school authorizing the licensee to oper-
ate at a specified location according to the provisions of
the license, the law, and the rules and regulations of the
Texas Department of Human Resources.

Neglect—Nonaccidential failure or threatened
failure to provide a child with the physical and emotional
requirements for life, growth, and development.

Parent—Used in this document to refer to parent,
legal guardian, or managing conservator

Plan of operation—The form thc < partment fur-
nishes on which the governing body ou.lines the plans
for operating the school.

Probation—A sanction placed on a school instead
of revocation. Under probation, the school may remain
open and continue to provide day care.

Provisional license—A license the department is-
sues to a school whose plans meet the department require-
ments but which is:

(A) not currently operating,

(B) not licensed for the location stated in the
application, or

(C) changing ownership.

School—Any facility, whether known or incorpo-
rated under such descriptive title or name **school,’’ “‘kin-
dergarten,’’ and the like, which receives children for an
educatioh program. This term applies to program, build-
ings, grounds, furmshings, and equipment.

School area—That area specifically licensed for
use by the school program. This may include a specific
portion or portions of the building and grounds of a larger
facility or one or more buildings at the same location.
That area, both indoor and outdoor, designated in the
plan of operation.

School location—The street address of the school;
the lot or lots on which the building or buildings are lo-
cated.

School program—Those services and activities
provided by a school; the daily schedule

Sexual abuse—Any sexually oriented act or prac-
tice involving staff or another adult and a child 1n care

Single use areas—Include, but are not himited to,
bathrooms, hallways, storage rooms, cooking areas of
kitchens, and indoor swimming pools.

Staff—Any person responsible for working n con-
tact with children whether paid or unpaid. He must meet
the quahfications and conditions outlined the rules.

Supervision—The act of caring for a child or
group of children. This includes awareness of and respon-
sibility for the ongoing activity of each child. It requires
physical presence, knowledge of activity requirements and
children’s needs, and accountability for their care. This
includes staff being near enough to children to intervene
when needed.

Traiming—Time spent 1n workshops; conferences
of child care, early childhood, or educational associations;

formal schooling; or time with consultants. Training must
be in subject areas such as child care, child development,
and early childhood education. Training for directors may
also be in supervision of staff or program administration.

Trash/litter—Paper products, plastic, cloth, and
the like.

Water activities—Related to the use of splashing
pools, wading pools, swimming pools, or other bodies
of water.

This agency hereby certifies that tha proposal has
been reviewed by legal counsel and found to be within
the agency’s authority to adopt.

Issued in Austin, Texas, on July 23, 1984

TRD-847685 Marlin W Johnston

Commissioner
Texas Department of Human
Resources

Proposed date of adoption
September 29, 1984

For further information, please call (512) 441-3366,
ext. 2037.

Subchapter E. Standards for Day Care
Centers

The Texas Department of Human Resources proposes
the repeal of §§81.401-81.432, and simultaneously
proposes new §§881.401-81 432, concerning mini-
mum standards for day care centers, in its day care h-
censing chapter. The ~*andards are being revised to
increase requirements for the safety, transportation,
and release of children. The qualifications and require-
ments of the director and staff have also been in-
creased In addition, the standards have been edited
to clanfy policy and requirements for providers and
field staff.

Crnis Ros-Dukler, assistant commussioner for licensing,
has determined that for the first five-year period the
rules will be in effect there will be no fiscal implca-
tions to state or local government or small businesses
as a result of enforcing or administering the rules.

Ms. Ros-Dukler has also determined that for each year
of the first five years the rules as proposed are in ef-
fect the public benefit anticipated as a result of en-
forcing or administering the rules will be the increased
safety and protection of children in out-of-home care.
There 1s no anticipated economic cost to individuals
who are required to comply with the rules as pro-
posed

The department has scheduled public hearings across
the state to accept comments on the proposed stan-
dards At the same time, the department also will be
accepting comments on new standards for drop-in
care centers, group day care homes, kindergarten and
nursery schools, and schools: grades kindergarten and
above. All hearings are being held from 3-8 p.m. They
are scheduled as follows: August 13, Texas Depart-
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ment of Human Resources (DHR) boardroom, Austin,
708 Banister Lane; August 14, Holiday Inn, Room 3,
San Antonio, 318 West Durango; August 15, LaQuin-
ta Royale, Sala #1, Corpus Christi, 601 North Water
Street; August 16, Hilton Hotel, McAilen, Crockett/
Bowie Room, 2721 South 10th; August 20, Room
134, University Center Building, University of Texas
at Tyler, 3900 University Boulevard; August 21, Twi-
light Ballroom, Student Center Nacogdoches, Stephen
F. Austin State University; August 22, Civic Center,
Beaumont, 701 Main Street; August 23, Personnel
and Training Building, Houston, Room 6 and Room 8,
1349 East 40th Street; August 28, Community Cen-
ter, Arlington, 2800 South Center; August 29, DHR
training room, Wichita Falls, 600 Scott; August 30,
DHR training room, Abilene, 4380 Spindietop; Sep-
tember 4, Lecture Hall, Highlander Drive, Waco,
McLennan Community College, 1400 College Drive;
September 5, Room 107, Lubbock Civic Center, Lub-
bock, 1501 Sixth Street, Room 107; September 6,
Texas Tech Health Science Center, Amanllo, 1400
Wallace Boulevard; September 11, DHR regional head-
quarters, Midland, large conference room, 2301 North
Big Spring; September 12, City Council Chambers, El
Paso, Second Floor, 2 Civic Center Plaza.

Comments on the proposal may be submitted to Cathy
Rossberg, Administrator, Policy Development Support
Division—376, Texas Department of Human Re-
sources 153-B, P.O. Box 2960, Austin, Texas 78769,
within 60 days of publication in this Register.

40 TAC §581.401-81.432

(Editor’s note: The text of the following rules proposed
for repeal will not be published The rules may be ex-
amined in the offices of the Texas Department of Hu-
man Resources, 706 Banister Lane, Austin, or in the
Texas Register office, Room 503E, Sam Houston
Building, 201 East 14th Street, Austin.)

The repeal is proposed under the Human Resources
Code, Title 2, Chapter 22 and Chapter 42, which au-
thorizes the department to administer public assis-
tance and day care licensing programs.

§81.401. Organization.

§81.402. General Administration.
§81.403. Enroliment

§81.404. Records

§81.405. Durector Qualifications.
§81.406. Director Responsibilities.
§81.407. Staff Qualifications.
§81.408. Staff-Child Ratio.
§81.409. Training.

§81.410. Space.

§81.411. Furmishings.

§81.412. Equipment.

§81.413. Toilet Facilities.
§81.414. Use of Faciluty.

§81.415. Fire.

§81.416. Sanutation.

§81.417. Safety.

§81.418. Health Requirements for Children.
§81.419. lliness or Injury.
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§81.420. Medications.

§81.421. Emergency Phone Numbers.
§81.422. Animals.

§81.423. Food Service.

§81.424. Nutrition.

§81.425. Operation.

§81.426. Discipline and Guidance.
§81.427. Infant and Toddler Care.
§81.428. Children with Need for Special Care.
§81.429. Evening and Night Care.
§81.430. Water Activities.

§81.431. Transportation.

§81.432. Definitions.

This agency hereby certifies that the proposal has
been reviewed by legal counsel and found to be within
the agency’s authority to adopt.

issued in Austin, Texas, on July 23, 1984.

TRD-847672 Martin W. Johnston
Commissioner
Texas Department of Humen
Resources

Proposed date of adoption:
September 29, 1984

For further information, please call (612) 441-3356,
ext. 2037.

The new sections are proposed under the Human Re-
sources Code, Title 2, Chapter 22 and Chepter 42,
which authorizes the department to administer public
assistance and day care licensing programs.

§81.401. Organization.

(a) The center must have a governing body that is
responsible for its policies. The governing body must as-
sure that the school operates in compliance with the
‘‘Minimum Standards for Day Care Centers’’ and the
child care licensing law, Human Resources Code, Chap-
ter 42. The governing body must inform the department
of the name and mailing address of the sole proprietor,
the partners, or its chief executive officer.

(b) A corporation operating a day care center must
make one of the following available to the department
for review:

(1) the articles of incorporation;

(2) the certificate of incorporation;

(3) acopy of the certificate of authority (for an
out-of-state corporation).

(¢c) A corporation or church must make available
to the department a copy of the resolution authorizing
the operation of the center unless the authorization is in-
cluded in the document required in subsection (b) of this
section.

(d) Each time a director 1s named, the governing
body must send the department an official department
form naming the director. If the owner and the director
are the same person, the governing body must state this
on the form.

(e) The governing body must notify the department
before, if possible, or on the next workday of any occur-
rence which affects the status of the center. This includes,
but is not limited to, the following:

(1) changes in the governing body orownership;



(2) change of center director;

(3) change of board chairman of a corporate day
care center or other chief executive officer of the govern-
ing body;

(4) change of governing body designee;

(5) going out of business;

(6) change in hours of operation;

(7) change 1n age range of children in care; and

(8) closing the center for more than one week (if
not covered 1n the plan of operation).

(f) If any change violates the restrictions on the
license, the governing body must request that the license
be amended. It must wait until the department changes
the restriction before making the change in operation.

(8) The governing body must notify the department
and apply for a new license before changing the location
of the day care center.

(h) The governing body must notify the depart-
ment, in writing, of any planned addition or reduction
in indoor or outdoor space before making the change.

(1) The governing body must notify the department,
in writing, of the addition of a swimming or a fixed wad-
ing pool before using the pool.

§81.402. General Adminustration.

(@) The center must display the following in'a place
where staff, parents, and others may review them:

(1) its license,

(2) the letter or compliance evaluation form that
the licensing representative provides at or following the
most recent inspection or investigation of the center, and

(3) a current copy of the department’s *‘Mini-
mum Standards for Day Care Centers.”’

(b) The center must immediately notify the depart-
ment of any serious occurrences that affect its operation.
These include, but are not limited to, the following:

(1) death of a child enrolled in or attending the
day care center;

(2) fire; and

(3) serious accident, injury, or communicable
disease of a child or staff.

(c) The center must report suspected child abuse
or neglect as required by the Texas Family Code to:

(1) the nearest child protective services office,
and

(2) alocal or state law enforcement agency.

(d) The governing body must ensure that a person
who is indicted or the subject of an official criminal com-
plaint accepted by a county or district attorney alleging
he committed any of the offenses listed in paragraphs (1)-
(3) of this subsection must not have contact with the chil-
dren in care until the charges are resolved. The offenses
are as follows:

(1) afelony or misdemeanor classified as an of-
fense against the person or family,

(2) afelony or misdemeanor classified as public
indecency, and

(3) afelony violation of any statute intended to
control the possession or distribution of any substance
included as a controlled substance in the Texas Controlled
Substances Act.

(¢) The owner must notify the licensing office of
an indictment or complaint within 24 hours or on the next
workday.

§81.403. Enroliment.

(a) The center must not racially discriminate against
any child.

(b) Before a child is enrolled, staff must inform
parents, in writing, about the center’s activities and
policies.

(c) Staff must obtain an enrollment agreement for
each child before admission. Staff must keep the agree-
ment on file at the center until six months after the child’s
last day in care. The director must ensure that the terms
of the agreement related to paragraphs (1)-(16) of this
subsection are met. When a child is withdrawn from care,
staff must enter the date of the last day the child was in
care. The parent and director must sign the agreement,
which contains the following:

(1) the child’s name, birth date, home address,
and home telephone number;

(2) date of admission;

(3) name and address of parents and telephone
numbers at which parents can be reached while the child
is in care;

(4) a statement that:

(A) the child will be released only to a parent
or a person named by the parent, and

(B) in an emergency, the parent must call the
center to give the name of and other identifying infor-
mation about the person picking up the child.

(5) a statement that people bringing or picking
up the child will be sure that staff is aware of the child’s
arrival or departure;

(6) a statement that a school-age child who leaves
the center must have written permission from his parent.
(The parent must specify the activity, time, and method
of transportation.) A statement of the child’s arrival time
if a school-age child comes to the center alone. A state-
ment that the center will notify the parent immediately
if the child does not arrive at the stated time.

(7) hours the child will be in care (not to exceed
12 hours except in an emergency);

(8) name, address, and telephone number of the
child’s physician;

(9) a statement of the child’s special problems
or needs as indicated by the parent. This includes allergy,
existing or pre-existing illness and injuries, and all hospi-
talizations;

(10) a statement that special problems or occur-
rences in the center that affect the child will be brought
to the parent’s attention. This includes serious com-
municable diseases;

(11) a statement providing for parent confer-
ences;

(12) a statement informing parents that mini-
mum standards are available in the center for review;

(13) a statement that:

(A) the copy of the agreement will remain in
the center’s records while the child is in care, and

(B) the parent must update information as nec-
essary. The director and parent must initial and date all
changes;

(14) transportation permission, if transportation
is provided;

(15) permission for participation in water activi-
ties, if any; and

(16) emergency medical authorization.
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$81.404. Records.

(a) Center staff must maintain a record for each
child. Records include statements of the child’s progress
and of any significant occurrences in the child’s develop-
ment.

(b) The center must have records of daily atten-
dance of children and staff for the previous three months.
The hours staff worked each day must be recorded.

(c) The center must maintain complete financial
records. Licensing staff checks these records only on writ-
ten notice from the director of licensing.

(d) The center must maintain personnel records for
all staff and ensure that each staff’s record includes:

(1) the date on which staff began work at the
center,

(2) three references attesting to the staff’s suita-
bility for the job. This does not apply to a person who
has been on staff at the center continuously since June
29, 1976;

(A) For a person who has become staff since
the effective date of these rules, the center must obtain
references from his last three employers/supervisors. If
the person has been employed 1n fewer than three places,
- the center must obtain references from other people. Peo-
ple other than employers/supervisors must be unrelated
to the staff and not employed at the center. The center
must be sure to obtain reference information from at least
three people.

(B) The center must ensure that all reference
informatior: includes the following:

(1) the name, address, and telephone num-
ber of each reference; and

(iy) written statements attesting to the staff’s
character; physical, mental, and emotional health; and
competency. The center must ensure that people submit-
ting reference information have signed the statements
The director must copy and sign quotes from people giv-
ing reference information orally.

(3) astatement from staff providing information
about any felony and/or misdemeanor convictions within
the preceding 10 years and about any pending criminal
charges, including deferred adjudication;

(4) a record of a tuberculosis examination no
earlier than 12 months before beginning this position. Re-
examination is required if local health authorities or the
regional office of the Texas Department of Health recom-
mends it. People age 14 and older who are at the center
while children are in care must also have a record of tuber-
culosis examination. People under 14 years old must meet
the same requirements as children in care; and

(5) documentation that staff meets the require-
ments in §81.407(a) of this title (relating to Staff Qualifi-
cations and Responsibilities).

(e) All required records (except financial records)
must be available at the center for the department to in-
spect during hours of operation.

§81.405. Director Qualifications.
(a) The director of a day care center must be at least
21 years old, and have a high school diploma or 1ts equiva-
lent, and
(1) abachelor’s degree from an accredited college
or university with at least 15 credit hours of child develop-
ment or early childhood education; or
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(2) achild development associate credential; or

(3) an associate of arts degree in child develop-
ment or a closely related area; or

(4) a day care administrator’s credential issued
by a professional organization and recognized by the li-
censing branch; or

(5) one year of experience in group child care,
teaching, or administration or management in a child care
facility and at least 35 clock hours of documented train-
ing in child care, child development, or early childhood
education. The director must have obtained this training
in classes or workshops.

(b) Proof of meeting the qualifications in subsec-
tion (a) of this section must be available at the center.

(c) A person who was director of a day care center
on the effective date of these rules has 12 months from
that date to meet compliance if he remains in the same
position.

(d) The director of a day care center licensed for
35 or more children must meet the requirements in sub-
section (a) of this section. He also must have two years
experience in a day care center administration. Proof of
meeting this qualification must be available at the center.

(e) A person who was a director of a day care center
licensed for 35 or more children on the effective date of
these rules has two years from that day to meet the re-
quirements of subsection (a) of this section if he remains
in the same position.

(f) No one may serve as director of a center who
has been convicted within the preceding 10 years of any
of the following offenses unless the director of licensing
has ruled that the person has established his rehabilitation:

(1) afelony or misdemeanor classified as an of -
fense against the person or family;

(2) afelony or misdemeanor classified as public
indecency; and

(3) afelony violation of any statute intended to
control the possession or distribution of any substance
included as a controlled substance in the Texas Controlied
Substances Act.

(8) Thedirector must send the department the fol-

lowing on an official department form:

(1) a record of training and experience;

(2) wnformation about felony and/or misde-
meanor convictions within the preceding 10 years;

(3) nformation about any pending criminal
charges, including deferred adjudication; and

(4) a list of references with addresses and tele-
phone numbers. The references must be adults not related
to the director and not working at the center. They must
be able to attest to the director’s character; physical, men-
tal, and emotional health; and competency (The depart-
ment must receive respcnses from at least three people.)

§81.406. Director Responsibilities.

(a) An on-site director must administer the center’s
daily operation in compliance with minimum standards.
If the director is absent from the center, an adult must
be designated in charge and given the authority to ad-
minister the center. During the director’s absence, the
designated person must administer the center in compli-
ance with minimum standards.

(b) The director must provide the staff’s assign-
ments and supervise the staff.



(c) The director must give the department on an
official department form the names and required iden-
tifying information on all staff and other people at the
center older than age 14 who have contact with children
in care. The director must submit this information as part
of the application. He must submit new information
within one week after a staff is selected.

§81.407. Staff Qualifications and Responsibilities.

(a) Staff who work directly with children must be
age 18 or older. Each must have a high school diploma
or its equivalent.

(b) The center may include in the staff-child ratio
people 16 and 17 years old who:

(1) have graduated from high school, or

(2) are enrolled in child-care related career pro-
grams approved by the Texas Education Agency or other
state or federally approved programs, or

(3) are on summer vacation from career pro-
grams. They must work under the direct supervision (in
the same place at all times) of a qualified adult staff.

(c) A person who was on staff on the effective date
of these rules has two years from that date to meet com-
pliance if he remains in the same position.

(d) Staff must show competency, good judgment,
and self-control 1n working with chiidren. Staff must be
mentally, physically, and emotionally able to perform as-
signed duties.

(¢) A person convicted within the preceding 10
years of any of the following offenses must not serve in
any capacity where there is contact with children in care
unless the director of licensing has ruled that the person
has established his rehabilitation:

(1) afelony or misdemeanor classified as an of-
fense against the person or the family;

(2) afelony or misdemeanor classified as public
indecency; and

(3) afelony violation of any statute intended to
control the possession or distribution of any substance
included as a controlled substance in the Texas Controlied
Substances Act.

(N Staff must relate to the children with courtesy,
respect, acceptance, and patience.

(g) People whose behavior or health status appears
to endanger the health, safety, and well-being of children
must not be at the center.

(h) People must not smoke 1n the children’s pres-
ence or consume alcohol when children are at the center.
People who appear to be under the influence of alcohol
or other drugs must not be in the center when children
are present.

(i) People working with children must be free from
other duties except those directly involving the care and
supervision of children. Staff supervising the children
must meet the physical needs of the group.

(§) Responsibilities include keeping the group’s area
clean. Administrative functions, meal preparation, or
janitorial duties must not be included 1n responsibilities.

(k) Staff must supervise children at all times.

() If one staff leaves and another staff 1s given
responsibility for the children, the staff leaving must pro-
vide the incoming staff with:

(1) significant information about any particular
child, and

(2) a list of children present in the group. This
may be the class roll sheet.

(m) If a parent calls t0 authoiize the emergency
release of a child, staff must verify that the caller is ac-
tually the parent.

(n) Staff must verify the identity of a person autho-
rized to pick up a child but not known to staff. Staff must
view the picture identification on the person’s driver’s li-
cense and record the name and driver’s license number.
The center must keep this information for 24 hours.

(o) Staff must ensure that children are not out of
control.

(p) People at the center must not abuse, neglect,
or sexually molest children.

(@ Effective January 1, 1986, a staff trained in first
«id and a staff trained in cardiopulmonary resuscitation
must be present at the center during all times when chil-
dren are in care. The center must have on file current cer-
tificates attesting to the training.

(r) The center must have a written plan(s) for deal-
ing with emergencies, including a description of what staff
must do in an emergency. Emergencies include, but are
not limited to, fire, explosion, tornado, toxic fume or
other chemical release, an injured child, a child with
symptoms of acute illness, and a child who is not breath-
ing. The director must ensure that all staff members are
familiar with the plan. One aspect of the plan must be
practiced every three months. The center must practice
these drills at different times of the center’s operation.
The director must document the date, time, and type of
practice and keep the record on file at the center.

§81.408. Staff-Child Ratio.
(a) In a day care center, the number of children
must not exceed the following:

Infants
Age of Youngest Maximum Num- Number of
Child in Group ber of Children Staff
0-11 months 5 1
0-11 months 12 2
12-17 months 6 |
12-17 months 14 2

(b) When a child in the group is younger than 18
months old, the oldest child in the group must not be
more than 18 months older than the youngest child ex-
cept as in paragraph (4) of this subsection.

Preschoolers and School-Age Children
Age of Youngest Child in Maximum Number of

Group Children to be Super-
vised by One Staff
18-23 months 8
two years 10
three years 13
four years 16
five years 20
six years and older 24

(1) If the youngest child in the group is younger
than 18 months old, the maximum group size is 14 chil-
dren. If the youngest child in the group is 18-23 months
old, the maximum group size is 16 children. Up to 25 chil-
dren may be in regular classroom activities if:

(A) the staff-child ratio is maintained, and
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(B) the youngest child is age two or older.

(2) The center may combine more than 25 chil-
dren two years old or oldet, for joint activities of limited
duration (not to exceed 30 minutes) as lo ~g as the staff-
child ratio is maintained. 1f all children in the group are
five years old or older, the center may extend the dura-
tion to a maximum of one and a half hours.

(3) In determining the staff-child ratio, the fol-
lowing apply:

(A) staff must use the developmental or emo-
tional age of mentally retarded or emotionally disturbed
children, as determined by a qualified consultant, and

(B) the center must maintain staff-child ratios
as stated in subsection (a) of this section except dunng
the following times:

(1) nap times when children over 18 months
old may be under the supervision of 50% of the staff-
child ratio if 75% of the staff-child ratio is maintained
in the building. (This does not apply during evening or
night care.) For any group with one or more infant, the
center must always maintain the full staff-child ratio. In
determining the 50% or 75%, the center does not count
staff caring for infants or a group with an infant. It also
does not count children in a group with an infant.

(i) transportation,

(iii) water activities,

(1v) field tnips,

(v) for 45 minutes after opening and 45
minutes before closing, the center may regroup children
older than 18 months without reference to age. The staff-
child ratio for regrouped children must be one staff to
a maximum of 18 children.

(4) If mine or fewer children are in care at the
center, one of the following groupings is the maximum
number of children permitted in care of one staff:

(A) If one infant is cared for, no more than
eight other children may be in care.

(B) If two infants are cared for, no more than
six other children may be 1n care

(C) If three infants are cared for, no more than
two other children may be in care. Each child must have
staff who 1s responsible for him and who 1s aware of de-
tails of the child’s habus, interests, and special problems,
if any. Staff must know the child’s name and age.

§81.409. Traimng.

(a) The center must onent new staff members in
understanding children and in job expectations when they
begin work. The center must have documentation of the
following orientation on file:

(1) instruction concerning the requirements in the
“‘Minimum Standards for Day Care Centers’’ and the k-
censing law,

(2) information about the center’s policies, in-
cluding discipline and release of children,

(3) 1nstruction in recogmzing symptoms of child
abuse or neglect and the responsibility and procedure for
reporting these, and

(4) instructions in the procedures to be followed
in handhiag emergencies.

(b) Staff must participate yearly in at least 15 clock
hours of training 1n understanding children and improv-
ing job performance. The director must participate yearly
in at least 20 clock hours of training. The training must
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be documented in the staff’s record at the center. A year
is defined as 12 months from the date of employment.

§81.410. Space.
(@) There must be at least 30 square feet of indoor

activity space, measured wall-to-wall on the inside, for
each child in the center. The measurement does not in-
clude single use areas.

(b) The center must have an outdoor play space of
at least 80 square feet for each child using the area at one
time.

(c) Al outdoor play areas regularly used by chii-
dren must be accessible by a safe route and enclosed by
a building or fence at least four feet high and with at least
two exits. An entrance to the building may count as one
exit. Staff must be able to open exits immediately in an
emergency.

§81.411. Furmishings. The center must ensure the fol-
lowing:

(1) a working telephone with a listed number;

(2) preschool children have individual cots, beds,
or mats at least one inch thick that are waterproof and
washable. The center must ensure that all sleeping equip-
ment and furnishings are clean and sanitary. Linens must
be washed before a different child uses them and when
soiled.

(3) school-age children have comfortable ar-
rangements for rest when they are in care more than seven
hours;

(4) children have storage available for personal
belongings; and

(5) comfortable seating is available for the
children.

§81.412. Equipment.

(a) The center must provide indoor and outdoor
equipment and materials that are appropriate to the de-
velopmental needs, individual interests, and ages of the
children. There must be a sufficient amount of equipment
and matenals to avoid excessive competition among the
children or long waits for materials.

(b) The following must be available to the children:

(1) books,

(2) art materials,

(3) music matenals,

(4) manipultive materials,

(5) blocks and block accessories,

(6) dramatic play materials, including home-
making matenals and dolls,

(7) science materials, and

(8) climbing equipment.

§81.413. Toulet Facilities.

(a) The center must have inside toilets located and
equipped so children can use them independently and staff
can supervise as needed. Bathroom doors must have no
locks within the children’s reach. Children must have
privacy mn the use of the bathroom as needed.

{b) There must be one flush toilet for every 17
children.

(1) Unnals may be counted 1n the ratio of chil-
dren to toilets, but they must not exceed 50% of the total
number of toilets. Bathrooms which contain urinals must
also have flush toilets.



(2) Potty chairs may be used, but-they must not
be counted in the ratio of children to toilets. They must
be sanitized after each use.

(c) There must be one lavatory for every 17
children.

§81.414. Use of Faculity. If programs not subject to
regulation use the same facilities, the center must not use
any space at the same time another program is using that
space.

§81.415. Fire.

(a) In case of fire or danger of fire or explosion,
staffs first responsibility is to evacuate the children to
a designated safe area.

(1) Staff must supervise children until the fire
department determines the building is safe to re-enter or
until the children are picked up by their families.

(2) A designated staff on duty must contact the
fire department in case of fire or danger of fire, explo-
sion, toxic fume, or other chemical release. The staff must
be designated in writing.

(b) The center must have an annual fire inspection
by a local or state fire marshal. The center must post the
written report of the inspection. It must make any cor-
rections called for in the report. The center must comply
with any restrictions imposed by the fire inspector.

(c) The center must have at least one fire extin-
guisher approved by the fire marshal. The center must
mount the extinguisher on the wall by the hanger or
bracket provided. The height must not exceed five feet
from the top of the cylinder to the floor. The center must
make the extinguisher readily available for immediate use
by the staff. The director or assigned staff must inspect
the fire extinguisher monthly and ensure 't is serviced
wiren required. The center must have docw nentation of
the inspections and service.

(d) By 12 months after the adoption >f these rules,
the center must ensure the building is >quipped with
smoke detectors installed and maintained according to
the manufacturer’s instructions and in compliance with
requirements of the local fire code. Staff must keep a rec-
ord of maintenance.

(¢) The center must have emergency evacuation/
relocation plans posted in each room used by the chil-
dren. The plan must show two exit paths from each room
unless the room opens directly to the outdoors at ground
level.

() The center must have flashlights or other bat-
tery-powered lighting available to use in case of electri-
cal failure.

(8) The center must ensure that all children and
staff are able to exit safely from the building within three
minutes in an emergency. .

(1) If a center allows children on any level above
or below the ground floor, the center must obtain the writ-
ten approval of a fire marshal for care on other levels.
If the center cannot obtain the fire marshal’s approval,
the center must keep children on the ground floor.

(2) A center must have at least two exits to the
outside located in distant parts of the building. An exit
through a kitchen or other hazardous area cannot be one
of the required exits.

(3) If there are any doors opening into a fenced
yard, children must be able to open the doors easily from
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inside the center. The center must not have any locked
doors between rooms while children are present.

(4) The center must not have any blocked doors
or pathways.

(h) Staff must ensure that heating devices and areas
near heat sources are not fire hazards and present no haz-
ard to children.

(1) If the center has gas appliances, staff must
ensure that the appliances have metal tubing and connec-
tions unless approved in writing by the fire marshal.

(2) Open flame space heaters are prohibited.
Space heaters must be enclosed and have the seal of ap-
proval of a test laboratory approved by the fire marshal.
Staff must safeguard floor and wall furnace grates so that
children do not have access to them.

(3) If the center has liquid or gas fuel heaters,
the center must properly vent them to the outside. Un-
vented liquid or gas fuel heaters are prohibited.

(4) If the center uses a fireplace or wood burning
stove, the center must properly vent it to the outside. The
center must install a rigid screen or guard to prevent chil-
dren frcm falling into the fire or against the stove.

(1) The center must keep combustible material away
from light bulbs and other heat sources.

() The center must ensure that gas pipes are tested
annually for leaks. A copy of the test report must be
posted at the center.

§81.416. Sanuation.

(a) The center must have an annual sanitation in-
spection with a written report by a local or state sanita-
tion official. Staff must post the report at the center. The
center must make any corrections called for in the report
and must comply with any restrictions stated in the report.

(b) The center must keep 1ts building, grounds, and
equipment cleaned, repaired, and maintained to protect
the health of the children.

(c) The center must have adequate light, ventila-
tion, and heat.

(d) The center must have an adequate supply of
water that meets the standards of the Texas Department
of Health for drinking water. If possible, the source of
water must be a public drinking water system.

{¢) Staff must ensure that drinking water 1s always
available to children. The center must supply the water
in a safe and sanitary manner.

(f) The center must ensure that the temperature of
hot water available to children 1s controlled by a ther-
mostat so the water cannot scald (no higher than 120°F).

(8) The center must have adeguate and safe flush
toilets and sewage systems. If possible, the school must
be connected to a public sewage system. If public sewers
are not available, the center must have treatment facili-
ties that meet the standards of the Texas Department of
Health and that are approved by the local health autho-
rity.

(h) The center must keep all garbage in containers
with tight lids away from areas used by children. It must
remove garbage from the building daily and from the
school at least once a week.

(1) The center must take measures to keep the center
free of insects and rodents.

(j) Staff and children must wash their hands with
soap and running water after using the toilet and before
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cating. Staff must wash hands with soap and running
water before and after changing a diaper, assisting a child
with toileting, before feeding a child or handling food,
and after caring for a child with symptoms of a com-
municable disease.

(k) If children use washcloths or cloth towels, the
center must ensure that each child has a clean individual
cloth. If paper towels or facial tissues are furnished, the
center must provide a clean individual paper towel for
each child.

§81.417. Safety.

(a) The center must keep its buikding, grounds, and
equipment repaired and maintained to protect the safety
of children.

(1) The center must have child-proof covers or
safety outlets for electrical outlets accessible to children
younger than five years old.

(2) The center’s electric fans and heaters mus¢
be mounted out of children’s reach or have safeguards
that keep children from being injured.

(3) If the center has window air conditioners,
they must be installed so children cannot reach working

(4) If 220-volt electrical connections are within
the children’s reach, the center must cover them with a
screen or guard.

(5) The center must equip stairs, porches, and
platforms more than two feet above the ground with rail-
ings the children can reach.

(6) The center must keep its play area dry and
free from sharp objects. The center must keep tanks,
ponds, open wells, drainage ditches, sewage pipes, dan-
gerous machinery, and other hazards fenced to keep the
children out. The center must not have garbage cans or
highly flammable material in the play area. Covered trash
cans are permitted.

(7) By January 1, 1986, the center must main-
tain a resilient surface under and surrounding all:

(A) climbing equipment more than five feet
high, and

(B) swings with supports more than five feet
above the ground. This surface must be extended to cover
the fall zone. The resilient surface must not be installed
over asphalt or concrete. (Resilient surfaces include sand,
pea gravel, shredded bark, or shredded rubber at least
six inches deep. Resilient mats or tiles which meet the Na-
tional Bureau of Standards test criteria for impact attenu-
ation performance of surfaces installed under playground
equipment also comply.)

(b) Indoor and outdoor equipment and supphes
used both at and away from the center must be safe for
the children.

(1) Outdoor play equipment must be placed away
from busy areas in the yard and securely anchored unless
portable by design.

(2) The center must not allow toys that explode
or that shoot things.

(3) The center must not have furnishings, equip-
ment, or toys that have lcad painted surfaces or contain

(4) The center must ensure that children do not
have access to toxic substances indoors and out.
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(5) All swing seats must be constructed of dura-
ble, lightweight, relatively pliable material, such as rub-
ber or nylon webbing.

(6) All heavy equipment must be installed in a
manner to prevent tipping over or collapsing.

(7) The center must not allow children to use:

(A) climbing equipment or swings on concrete
or asphalt, or

(B) swings with concrete or asphalt in the fall
zone.

(8) The center must ensure that no equipment has
openings or angles that could entrap a child’s head.

(9) The center must ensure that no pinch, crush,
or shear points are on equipment or underneath equip-
ment.

(¢) The center mus: have first aid supplies readily
available to staff, in a designated location, and out of
the children’s reach. The center must post an immedi-
ately accessible guide to first aid and emergency care.

§81.418. Health Requirements for Children.

(a) The center must have on file evidence that each
child is physically able to take part in the day-care pro-
gram. This must include a history of serious iliness, in-
jury, or abnormality in physical or mental development
and a record of all hospitalizations. The history is not
required for a child enrolled before the effective date of
this rule. The center must require that a parent present
evidence of the general state of each child’s health when
the child is admitted to the center or within one week of
admission. Any of the following constitutes compliance:

(1) a written statement from a licensed physician
that he has examined the child within the past year; or
(2) a copy of the medical screening form of the
Early and Periodic Screening, Diagnosis, and Treatment
(EPSDT) Program if no referral for further diagnosis and
treatment 1s indicated; or
(3) a form or written statement from a health ser-
vice or clinic, such as:
(A) Head Start physical exam,
(B) well-child conferences (clinics),
(C) maternity and infant programs,
(D) children and youth programs; or
(4) if one of the documents in paragraphs (1)-
(3) of this subsection is not available, the parent must sub-
mit a written statement that a licensed physician (whose
name and address are included) has examined the child
within the past year and that the child is able to partici-
pate in the program. This must be followed within 12
months by a document as described in paragraphs (1)-
(3) of this subsection; or
(5) if the parent cannot secure one of the docu-
ments in paragraphs (1)«(3) of this subsection within one
week, a statement signed by the parent giving the name
and address of the physician with whom an appointment
for examination has been made or the address of the
EPSDT screening site where the examination will take
place. Following the examination, the parent must sub-
mit a document as described in paragraphs (1){3) of this
subsection; or
(6) a signed statement from the parent that med-
ical diagnosis and treatment are against his religion.

(b) The center must have available annual evidence

of each preschool-age child’s continued ability to partic-



ipate in the program. This is required for any child who
has been in care for 12 or more months. Either of the
following is acceptable if it has been dated within the past
12 months:

(1) a written or oral statement from the parent
that the child 1s enrolled 1n an ongoing health supervi-
sion program with annual evaluation as described 1n sub-
section (a)(1)-(3), or (6) of this section. Staff must
document any oral statement in the child’s record; or

(2) astatement from a licensed physician that the
child may continue to participate 1n the program.

() The center must keep current immunization rec-
ords for each child at the center. Staff must ensure that
each child’s immumzation record includes the child’s birth
date, the number of doses and type, and the dates (month,
day, and year) the child received each immunization. The
center’s compliance with this rule 1s measured by one or
more of the following for each child in care:

(1) awntten and dated record that the child has
been immunized against diphtheria, tetanus, pertusss,
polio, measles, mumps, and rubella. There must be

(A) arecord with a rubber stamp or signature
of the physician or health personnel, or

(B) amachine or handwritten copy of the im-
munization record. Staff copying the information must
sign the handwritten copies

(2) awntten and dated statement from a hicensed
physician or other authorized health personnel that im-
munizations against at least one of the diseases mentioned
in paragraph (1) of this subsection have begun The im-
munization cycle must be completed as soon as i1s medi-
cally feasible. The center must have a current immuni-
zation record on file.

(3) a certificate signed by a licensed physician
stating that the required immunization would be njuri-
ous to the health and well-being of the child or a mem-
ber of the child’s family or household;

(4) an affidavit (notarized statement) signed by
the parent that the immunization conflicts with his rel-
gious beliefs and practices;

(5) a wntten and dated statement signed by the
parent that the child’s immunization record 1s current and
is on file at the school the child attends The parent must
include the name of the school in the statement

(d) The center must have a record showing that the
child has been tested for tuberculosis according to recom-
mendations of the Texas Department of Health 1f the local
health authorities or the regional office of the Texas De-
partment of Health recommended a test A written and
dated statemeat signed by the parent that the child’s
tuberculosis test record 1s current and 1s on file at the
school the child attends also comples. The parent must
include the name of the school in the statement.

§81.419. Iliness or Injury

(a) A child who appears 1ill must not be admitted
to the center unless approved in writing by health per-
sonnel.

(b) The center must handle illness or injury to pro-
tect the health of all children 1n the school

(1) The center must provide an 1ll or injured child

with a bed, cot, or mat away from the other children.
Staff must call the child’s parent immed:ately. The child
must be supervised until he leaves the center.

(2) Staff must five the child first aid or cardio-
pulmonary resuscitation, if needed. In the case of a crit-
ical 1llness or injury, staff must call the physician named
by the parent, take the child to the nearest emergency
room or minor emergency clinic, or call for an emergency
vehicle,

(¢) The center must follow the recommendations
of the Texas Department of Health concerning the ad-
mussion or readmission of any child after a communicable
disease

§81.420. Medications.

(a) If a center agrees to administer medications,
staff must admunister the medication to the child as
follows:

(1) Prescription medications must be in the origi-
nal container labeled with the child’s name, a date, direc-
tions, and the physician’s name. Staff must administer
the medication as stated on the label directions. Staff must
not administer medication after the expiration date.

(2) Staff must ensure that nonprescription medi-
cation 1s labeled with the child’s name and the date the
medication was brought to the center. Nonprescription
medication must be in the original container. Staff must
admumnster 1t according to label directions if approved in
writing by health personnel or the child’s parent.

(3) Staff must document each dose of medication
administered showing the child’s name; the name of the
medicine; date, time, and amount administered; and the
name of the staff administering the medicine.

(b) Staff must keep medications out of children’s
reach or in locked storage.

(c) Staff must keep medications requiring refriger-
ation separate from food.

(d) Staff must return medications when no longer
needed to the child’s parent. Staff must dispose of medi-
cations when a child withdraws from the center or when
the medicine 1s out of date

§81.421. Emergency Phone Numbers.

(a) The center must post the following ¢mergency
telephone numbers by a telephone accessible to all staff.
This telephone must not be a pay phone.

(1) ambulance service or emergency medical ser-
vices (EMS);

(2) police or shenff’s department;

(3) fire department;

(4) poison control center;

(5) hcensing office;

(6) local children’s protective services office or
child abuse hothne, and

(7) the center (with address).

(b) The center must keep the following telephone
numbers in a place accessible to the telephone and to all
staff:

(1) numbers at which parents may be reached,
and

(2) numbers of the physicians designated by the
parents

§81.422. Ammals.

(a) The center must ensure that animals on the
premises have been vaccinated according to a licensed
veterinaran’s recommendations. Staff must file docu-
mentation of vaccinations at the center.
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(b) Staff must keep the center and play yard free
of stray animals. Staff must not allow children to play
with stray animals.

§81.423. Food Service.

(a) The center must ensure that all food and drink
served are of safe quality and are stored, prepared, dis-
tributed, and served under sanitary and safe conditions.
The center must wash and sanitize food service equip-
ment.

{b) Cleaniug supplies must be clearly marked, kept
separate from food, and kept inaccessible to children.

(c) Staff must practice good hygiene when handling
food. Staff with open or infected wounds must not work
in the food preparation area. No one may smoke in any
of the food areas.

(d) Scaff must discard single service napkins, bibs,
dishes, and utensils after use. Washable napkins, bibs,
and tablecloths must be cleaned after each use.

(¢) Staff must encourage, but not force, children
to eat. Staff must promptly discuss eating problems with
the child’s parent and note this discussion in the child’s
record.

§81.424. Nutrition.

(a) The center must ensure that food is nutritious
and is served in variety and amounts adequate to ensure
growth and development.

(b) The center must maintain the daily menus for
all meals and snacks prepared and served in the center.
Staff must ensure that any substitution is of comparable
food value and is recorded on the menu. The center must
keep the menus for 30 days. Menus must be made avail-
able to parents, staff, and the public on request.

(c) Alichildren must have regular meals and morn-
ing and afternoon snacks.

(d) If food a child brings into the center does not
meet the nutritional requirements, the center must pro-
vide the additional food necessary to meet requirements.
If food or drink a child brings into the center appears un-
sanitary, unclean, spoiled, or contaminated, staff must
not permit the child to consume it. Staff must offer ad-
ditional food to the child.

(¢) The center must ensure that a child in the center
for six or more hours per day has at least one-half of his
daily food needs met. This does not apply to the child
who arrives after the evening meal and leaves before the
morning meal.

(f) The center must have the written approval of
a physician, a registered dietician, or a licensed dietician
for special or therapeutic diets.

§81.425. Operation.

(2) Staff must provide activities for each group ac-
cording to ages, interests, and abilities of the children.
The activities must be appropriate to each child’s health,
safety, and well-being. They also must be flexible and pro-
mote each child’s physical, emotional, social, and mental
growth.

(1) The center must provide physical care rou-
tines appropriate to each child’s developmental needs.
(2) The center must ensure that indoor and out-
door time periods include:
(A) alternating active and quiet activities,
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(B) opportunity for individual and group ac-
tivities, and

(C) outdoor time each day that weather per-
mits.

(b) The center must ensure the children’s safety on
field trips and excursions and on any transportation
proviced by or for the center. Transportation includes,
but 1s not lunited to, transportation provided between
home and the center and between the center and school.

(1) Staff supervising children must have emer-
gency medical forms and emergency contact information
for each child in the group.

(2) Staff must have a written list of the children
in the group and must check roll before, during, and after
the trip.

(3) Staff must have first aid supplies available
on field trips.

(4) When children are not at the center, not being
transported, and not in water activities, the staff-child
ratio must be as follows:

Maximum Number of Children
to be Supervised by One Staff

Age of Youngest
Child in Group

0-23 months 2
two-three years 6
four years 8
six years and

older 15

§81.426. Discipline and Guidance.

(a) The center must ensure that discipline and
guidance are consistent, are based on an understanding
of individual needs and development, and promote self-
discipline and acceptable behavior.

(b) There must be no cruel, harsh, or unusual pun-
ishment or treatment.

(1) Staff must not shake, bite, or hit children.
No child under five years old must ever be spanked. Staff
must not put anything in or on a child’s mouth as pun-
ishment.

(2) If the governing body believes that 1t is neces-
sary to spank children who have passed their fifth birth-
day, the center must have a statement on file that it is
the center’s policy to permit physical punishment. The
statement of the rules that the center has adopted con-
cerning the administration of physical punishment must
include that spanking must be done only with a staff’s
open hand on a child’s buttocks. Each incident must be
witnessed by another staff and documented in the center’s
records. The center must inform the parents in writing
of the policy and must have the parents’ signed approval.

(3) The center may use brief, supervised sepaia-
tion from the group if necessary, but staff must not place
children in a locked room or in a dark room with the door
closed.

{4)" Staff must not humiliate or subject children
to abusive or profane language. Staff must not associate
punishment with food, naps, or toilet training. Staff must
assure that bedwetters are not shamed or punished.

§81.427. Infant and Toddler Care.

(a) Staff must provide infants with an indoor and
outdoor enviroment which is safe and physically, men-
tally, emotionaily, and socially stimulating.



(b) Staff must care for infants in rooms and out-
door play areas separate from older childrén (unless nine
or fewer children are at the center) and in accord with
infant groupings stated in §81.408(a) of this title (relat-
ing to Staff-Child Ratio.)

(c) Infants who are not yet climbing must have in-
dividual cribs with a waterproof mattress covered by a
clean crib sheet. Mobile infants may sleep on a low cot
or mat.

(d) Staff must talk to, hold, and play with the in-
fants.

(e) Staff must allow each infant to explore outside
the crib or playpen each morning and afternoon.

(H Infants, while awake, may remain in their cribs
for up to one hour as long as they stay content and re-
sponsive.

(8) A staff must always be in the room with the
infants.

(h) Staff must properly store feeding bottles. Staff
must ensure that bottles are clearly marked with the
child’s name.

(i) The center must ensure that infants up to six
months old are held while being bottle fed. Infants over
six months old must be held, if needed. Bottles must never
be propped. The child or an adult must hold the bottle.

() The center must ensure that infants not yet ready
for table food are fed an infant formula or diet approved
in writing by the child’s physician or parent. Staff must
obtain written feeding instructions, dated and signed by
the parent, and updated as changes are made.

(k) Infants no longer being held for feeding must
be fed in a manner that ensures their safety and comfort.
If an infant shows evidence of wanting to feed himself,
staff must encourage the infant to do so.

(1) Staff must promptly discuss with parents feed-
ing problems, poor weight gain, or failure to thrive.

(m) Staff must promptly change soiled or wet
diapers and other clothing in a sanitary and safe manner.

(1) Staff must place the child on a clean, wash-
able surface disinfected after each use. Staff may also use
a surface with a clean, disposable covering which 1s
changed after each use,

(2) Staff must use individual washcloths and
towels or disposable towelettes to thoroughly cleanse and
dry the child at each diaper change.

(3) Staff must promptly rinse soiled or wet re-
usable diapers by the flush toilet method.

(4) Staff must place all used diapers in a moisture
proof bag or store them in a covered container which is
cleaned daily.

(n) If a center has a diaper flush, the center may
subtract the number of infants under 18 months old from
the total number of children in the center when deter-
mining the child-toilet ratio. One diaper flush may serve
17 infants.

(0) Centers that began providing infant care afier
February 18, 1980, must have a lavatory in the infant
area.

(p) Effective January 1, 1986, all centers provid-

ing infant care must have a lavatory in the infant area
and in all other areas where staff changes children’s

diapers.

§81.428. Children with Need for Special Care. The
center must ensure that children who need special care
because of disabling or limiting conditions are given the
care and activities qualified psychologists, physicians, or
other experts recommend. The center must document the
recommendations and their accomplishment in the child’s
record.

§81.429. Night Care.

(a) A center offering night care must comply with
any applicable fire and safety requirements for this type
of care.

(b) The center must have visible exits. This may be
provided by exit lights or by lighted exits.

(c) Staff must be awake at all times. Staff must en-
sure that activities and routines meet the unique needs
of children in night care.

(d) Children staying the night must have the op-
portunity to bathe. If bathtubs or showers are used, staff
must supervise preschool-age children. Staff must ensure
privacy for school-age children. The center must ensure
that tubs or showers are cleaned after each use. Staff must
ensure that each child has a fresh washcloth and towel.

(e) Sleeping equipment must be appropriate to the
age and size of each child. The center must ensure that
children in night care have a bed or cot; mattress or pad;
and a pillow.

(1) Pillows and mattresses must have washable
protective coverings.”

(2) Each child must have his own clean linens and
cover.

§81.430. Water Activities.

(a) When a center uses a splashing pool or a wad-
ing pool with less than two feet of water, the following
apply:

(1) When the pool 1s not in use, staff must keep
it out of the child’s reach} Pools which can be drained
must be drained; those which cannot must meet the re-
quirements in subsection (b)(1) of this section.

(2) One staff with knowledge of water safety
must supervise at all times. When children under four
years old are in the water, two staff members must super-
vise.

(b) When the center uses a swimming pool (more
than two feet of water), the following apply:

(1) At the center the pool must be enclosed by
a fence at least six feet high and built so children cannot
easily climb over it. Staff must keep the gate locked when
the pool is not in use.

(2) One lifesaving device must be available for
each 2,000 square feet of water surface (or portions there-
of) with a minimum of two for each pool.

(3) A certified lifeguard must be on duty at all
times. This person must not be counted in the staff-child
ratio.

(4) Staff must be able to see clearly all parts of
the pool, including the bottom.

(c) Staff must ensure that all drain grates are in
place, are in good repair, and cannot be removed without
using tools.

(d) The staff-child ratio for water activities is as
follows:
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Swimming
Maximum

.Age of Youngest Number of Number of
Child in Group Staff Children
six months to 24 1 1

months
two years 1 4
three years i 6
four years 1 , 7
five years 1 8
six years and

older | 10

Wading and Splashing
Maximum

Age of Youngest Number of Number of
Child in Group Staff Children
six months to 24

months 2 6
two years 2 10
three years 2 13
four years 1 17
five years 1 20
six years and

older 1 24

(¢) When children are in a pool which has a pump
and filtering system, an adult who is able to turn off the
system immediately must be present.

(f) Staff must ensure that pool chemicals are inac-
cessible to children and that machinery rooms are locked.

(8) All pools the center uses must be maintained
as stated in the standards of the Texas Department of
Health and local regulations.

§81.431. Transportation.

(a) Effective January 1, 1986, if a center provides
transportation, each child being transported must ride
either in an infant carrier, a child seat, or a seat belt, as
appropriate to the child’s age and size.

(b) These requirements apply to all transportation
including, but not limited to and from the center, to and
from school, and on field trips.

(¢) These requirements apply to any vehicle used
by or for the center to provide transportation, regard-
less of whether owned by the center and regardless of the
type of vehicle—automobile, van, school bus, or other.
The requirements do not apply when children age four
and older are being transported in buses weighing 10,000
pounds or more If seat belts were not nstalled at the time
the bus was manufactured.

(1) Appropnateness is determined as follows.

(A) The center must ensure that an infant who
cannot sit up without support is properly restrained in
a dynamically crash-tested and federally approved infant
carrier designed as a child passenger restraint device. The
carrier must be placed 1n a semi-rechining position, fac-
ing the back of the car, with a built-in five-point safety
harness to hold the child in. The carrier must be held in
the seat by the standard fixed seat belt.

(B) The center must ensure that each child
under three years old who can sit alone is properly seated
in a child seat that i1s dynamically crash-tested and feder-
ally approved as a child passenger restraint device.
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(C) The center must ensure that each child age
three or older rides in either a child seat that is dynam-
cially crash-tested and federally approved as a passenger
restraint device or in a seat belt. Only one person may
use each seat belt.

(D) A child may ride in a shoulder harness and
seat belt if the shoulder harness goes across the child’s
chest and not across the child’s face or neck.

(2) Staff must properly anchor each restraint
device to the vehicle seat and use the device according
to the manufacturer’s specifications.

(3) Staff must ensure that each child transported
remains seated and properly restrained by the passenger
restraint device appropriate to his age, size, and physical
condition while the vehicle is in motion.

(4) If parems provide equipment for the center
to use for transporting the child, the equipmeat must meet
the specifications stated in this section.

(b) Effective January 1, 1986, the driver and all
adult passengers in a vehicle transporting day care chil-
dren must be properly restrained by a shoulder harness
and/or a seat belt when the vehicle is in motion.

(c) The center must load and unload children at the
curb side of the vehicle or in a protected parking area
or driveway. The center must ensure that children do not
cross a street unsupervised after leaving a vehicle.

(d) The center must keep first aid supplies in all
vehicles transporting childien.

(e) The center must equip all vehicles used for
transporting children with a minimum of one 6-BC port-
able fire extinguisher. The fire extinguishers must be in-
stalled in the passenger compartment of the vehicle and
must be accessible to the adult occupants.

(f) The center must ensure that children are not
transported in the open back of a truck and that children
are not transported ir vans or station wagons from which
the bench seats have been removed.

(g) The staff-child ratio for transportation of chil-
dren must be met.

(1) One adult 1n addition to the driver must be
present for each group of four children (or fraction of
a group) under two years old.

(2) For children two years old or older, the staff-
child ratio 1s established by any of the options outlined
in §81.408(a) of this title (relating to Staff-Child Ratio).
If there are children under four years old, at least two
adults must always be present.

§81.432. Glossary. The following words and terms,
when used in this subchapter, shall have the following
meanings, unless the context clearly indicates otherwise:

Abuse—Nonaccidental infliction or threat of in-
flict:on of physical, emotional, or mental harm to a child.

Activity space—Area or rooms used for children’s
activity including those separate from a group’s class-
room,

Administrative functions—Functions which in-
volve the management of a day care center such as book-
keeping, enrolling children, answering the telephone, and
collecting fees.

Admission—The process of entering a child in a
day care center. The date of admission is the first day
on which the child is actually present in care in the center.

Adult—A person 18 years old or older.



Application—The form the department furnishes
to gather information about and to document the intent
of the governing body to set up a day care program. The
application also includes all material required to be sub-
mitted to the department.

Attendance—Children actually present in the day
care center at any given time. (Not to be confused with
enroliment.)

Child—A person who has not reached his 18th
birthday.

Child development associate credential—A creden-
tial which is highly desirable for staff working directly
with young children; based on assessed competency in
several areas of child care and child development. Child
development training is available in the public commu-
nity and junior college system as well as in four year col-
leges, either in regular child development, vocational
programs, or through adult continuing education courses.

Children with need for special care—Children with
disabling or limiting conditions which prevent or limit par-
ticipation in the normal activities of the center and which
may require additional supervision. Disabling or limit-
ing conditions include visual impairment or deafness,
other physical disabilities, mental retardation, emotional
disturbance, or learning disabilities.

Consultative services for children with need for
special care—

(A) Qualified consultants include psycholo-
gists, special education counselors, educational diagnosti-
cians, special education supervisors, teachers certified by
the Texas Education Agency to teach mentally retarded
or emotionally disturbed children, pediatricians, and
MSW social workers skilled in assessing normal and un-
usual developmental problems in children.

(B) Such consultants may be found in state
schools and hospitals, MHMR centers, human develop-
ment centers, public school special education depart-
ments, university psychology or special education de-
partments, and the state listing of certified psychologists.

Day care—The care, supervision, and guidance of
a child or children unaccompanied by a parent, guardi-
an, or custodian on a regular basis, for a period of less
than 24 hours per day, and in a place other than the child’s
or children's own home or homes.

Day care activities—Those services and activities
provided by a day care center: the daily schedule.

Day care area—That area specifically licensed for
use by the day care program. This may include a specific
portion or portions of the building and grounds of a larger
facility or one or more buildings at the same location.
That area, both indoor and outdoor, designated in the
plan of operation.

Day care center—Any facility, whether or not
known or incorporated under such descriptive title or
name as ‘‘Day Nursery School,” ‘‘Kindergarten,’” *‘Child
Play School,”” *‘Child Development Center,”’ ‘‘Early
Childhood Center,’’ and the like, which receives 13 or
more children for day care. This term applies to program,
buildings, grounds, furnishings, and equipment.

Day care location—The street address of the cen-
ter; the lot or lots on which the building or buildings are
located.

Day care program—Those services and activities
provided by a center: the daily schedule.

Department—Used in these rules to refer only to
the Tcxas Department of Human Resources.

Direct child care—The supervision, guidance, and

care of children as compared to food service, janitorial
functions, or administrative functions.
) Director—That person the goverming body desig-
nates to assume daily on-site responsibility for the oper-
ation of a center, including maintenance of minimum
standards. In multiple day care centers under a chief ad-
ministrative officer, the director 1s the person physically
present at each center.

Enrollment—The list of names of children regis-
tered with the center. (Not to be confused with atten-
dance.)

Facility—Includes people, administration, govern-
ing body, activities (on or off the premises), operations,
buildings, grounds, equipment, furmishings, and
materials.

Family day care—Care for one through six chil-
dren when at least one of the children 1s not related to
the caregiver.

First aid supplies—Required supplies include
multi-size adhesive bandages, gauze pads, tweezers, cot-
ton balls, hydrogen peroxide, syrup of ipecac, and a ther-
mometer.

Food service—The preparation or serving of meals
or snacks.

Garbage—Waste food or items which, when de-
teriorating, cause offensive odors and attract rodents, n-
sects, and the like.

Governing body—The entity with ulumate au-
thority and responsibulity for the overali operation of the
center. All governing bodies will be one of the following
types:

(A) Sole proprietorship—Owned by an in-
dividual with the legal nght and responsibility to possess,
operate, sell, and otherwise deal with the facility. May
include a facility owned in common by husband and wife.

(B) Partnership—A combination by contract
of two or more people who use their money, labor, and
skili to carry on 4 continuing business, dividing the profits
and sharing the losses 1n an agreed manner. Includes gen-
eral and limited partnerships

(C) Corporation—An ntangible entity created
by individuals to operate for profit but to hmit individual
hability. Organized according to the Texas Business Cor-
poration Act or similar act of another state as evidenced
by its articles of incorporation.

(D) Nonprofit corporation—Equivalent of
‘‘not for profit corporation '’ None of the income is dis-
tributed to members, directors, or officers. Organized
under the Texas Non-Profit Corporation Act.

(E) Nonprofit corporation with religious
affiliation—Has nonprofit corporation status and is oper-
ated by, responsible to, or associated with an organiza-
tion of individuals devoted to religious purposes. Does
not include those whose relationship with a religious or-
ganization is only for business, such as those who only
lease space.

(F) Association—A combination of individu-
als and interests of some kind without Internal Revenue
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Service tax-exempt status. Not organized under the Texas
Business Corporation Act.

(G) Nonprofit association—A combination of
individuals and interests of some kind, synonymous with
‘“‘society,”’ with operations devoted to charitable, benevo-
lent, religious, patriotic, or educational purposes. Not or-
ganized under the Texas Business Corporation Aci.

(H) Nonprofit association with religious af-
filiation—A combination of individuals and interests of
some kind, synonymous with *‘society,”” with operations
devoted to religious purposes. Not organized under the
Texas Business Corporation Act. Operated by, respon-
sible to, or associated with an organization of individu-
als devoted to religious purposes. Does not include those
whose relationship with a religious organization 1s only
for business, such as those who only lease space

(I) State operated—Operated by, under the
direct jurisdiction of, and responsible to an agency of the
State of Texas.

(J) Other political subdivision—Operated by
and under the jurisdiction of a county municipahty,
school district, or other political entity.

Group—A specific number of children assigned
to specific staff; each child in any group has the follow-
ing things in common with every other child in his group:

(A) The same staff responsible for the child’s
basic needs, and

(B) The same classroom or activity space.
Group child care—Care for seven or more chil-
dren when at least one of the children is not related to
the caregiver.

Handwashing—Rubbing hands together with soap
under running water.

Health personnel—A licensed physician, a licensed
registered nurse, or a person providing preventive, diag-
nostic, or therapeutic medical care to individuals in the
community.

Infant—A child younger than 18 months old.

Janitorial functions—Those services which involve
cleaning and maintenance above that which is required
for the continuation of the day-care program, such as
cleaning carpets, washing cots, and the like. Sweeping
after an activity or mopping up spills may be necessary
for continued use of the classroom, but total sweeping,
vacuuming, or mopping of a classroom 1s a jamitorial
function.

License—A complete document issued to the gov-
erning body of a center authorizing the licensee to oper-
ate at a specified location according to the provisions of
the license, the law, and the rules and regulations of the
Texas Department of Human Resources.

Neglect—Nonaccidential failure or threatened
failure to provide a child with the physical and emotional
requirements for life, growth, and development.

Parent—Used 1n this document to refer to parent,
legal guardian, or managing conservator.

Plan of operation—The form the department fur-
nishes on which the governing body outlines the plans
for operating the center.

Probation—A sanction placed on a center instead
of revocation. Under probation, the center may remain
open and continue to provide day care.
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Provisional license—A license the department
issues to a center whose plans meet the department re-
quirements but which 1s:

(A) not currently operating,

(B) not licensed for the location stated in the
application, or

(C) changing ownership.

Sanitary sleeping furnishings—Linens which have
been laundered since a different person slept on them or
after being soiled.

School-age-care—Care offered to children be-
tween the ages of five (before September of that school
year) and 18.

Sexual abuse—Any sexually oriented act or prac-
tice involving staff or another adult and a child in care.

Single use areas—Include, but are not imited to,
bathrooms, hallways, storage rooms, cooking areas of
kitchens, and indoor swimming pools.

Staff—Any person responsible for working in con-
tact with children whether paid or unpaid. He must meet
the qualifications and conditions outlined in these rules.

Supervision—The act of caring for a child or
group of children. This includes awareness of and respon-
sibility for the ongoing activity of each child. It requires
physical presence, knowledge of activity requirements and
children’s needs, and accountability for their care. This
includes staff being near enough to children to intervene
when needed.

Training—Time spent in workshops; conferences
of child care, early childhood, or educational associations;
formal schooling; or time with consultants. Training must
be 1n subject areas such as ch.ld care, child development,
and early childhood education. Training for directors may
also be 1n supervision of staff or program administration.

Trash/litter—Paper products, plastic, cloth, and
the like

Water activities—Related to the use of splashing
pools, wading pools, swimming pools, or other bodies
of water,

This agency hereby certifies that the proposal has
been reviewed by legal counsel and found to be within
the agency’s authonty to adopt.

Issued 1n Austin, Texas, on July 23, 1984

TRD-847673 Marlin W Johnston
Commussioner
Texas Department of Human
Resources

Proposed date of adoption
September 29, 1984

For further information, please call (§12) 441-3365,
ext 2037

Subchapter G. Minimum Standards for
Group Day-Care Homes

The Texas Department of Human Resources proposes
the repeal of §§81.601-81.630, and simultaneously
proposes'new §§81.601-81 630 and 81 632, con-
cerning minimum standards for group day care homes,
in its day care hcensing chapter.
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The standards are being revised to increase require-
ments for the safety, transportation, and release of
children. The qualifications and requirements of the
director and staff have also been increased. In addi-
tion, the standards have been edited to clarify policy
and requirements for providers and field staff.

Cnis Ros-Dukler, assistant commissioner for licensing,
has determined that for the first five-year period the
rules will be In effect there will be no fiscal implica-
tions to state or local government or small business-
es as a result of enforcing or administering the rules.

Ms. Ros-Dukler also has determined that for each year
of the first five years the rules as proposed are in ef-
fect the public benefit anticipated as a result of en-
forcing or administering the rules will be the increased
safety and protection of children in out-of-home care.
There 1s no anticipated economic cost to individuals
required to comply with the rules as proposed.

The department has scheduled public hearings across
the state to accept comments on the proposed stan-
dards. At the same time, the department also will be
accepting comments on new standards for day care
centers, drop-in care centers, kindergarten and nurs-
ery schools, and schools: grades kindergarten and
above. All hearings are being held from 3-8 p.m. They
are scheduled as follows:

August 13, DHR boardroom, Austin, 706 Banister
Lane; August 14, Holiday Inn, Room #3, San Anto-
nio, 318 West Durango; August 15, La Quinta Royale,
Corpus Christi, Sala #1, 601 North Water Street; Au-
gust 16, Hilton Hotel, McAllen, Crockett/Bowie Room,
2721 South 10th; August 20, Room 134, University
Center Buiding, Tyler, UT Tyier, 3900 Unwversity
Boulevard; August 21, Twihght Ballroom, Student
Center, Nacogdoches, S. F. Austin State University;
August 22, Civic Center, Beaumont, 701 Main Street;
August 23, Personnel and Training Building, Houston,
Rooms 6 and 8, 1349 East 40th Street; August 28,
Community Center, Arlington, 2800 South Center;
August 29, TDHR Training Room, Wichita Falls, 600
Scott; August 30, TDHR Traning Room, Abilene,
4380 Spindletop; September 4, Lecture Hall on High-
lander Drive, Waco, McLennan Community College,
1400 College Drive; September 5, Room 107, Lub-
bock Civic Center, Lubbock, 1501 6th Street, Room
107; September 6, Texas Tech Health Science Center,
Amarillo, 1400 Wallace Boulevard, September 11,
TDHR Regional Headquarters, Midland, large confer-
ence room, 2301 North Big Spring; September 12,
City Council Chambers, El Paso, second floor, #2 Civic
Center Plaza.

Comments may be sent to Cathy Rossberg, Adminis-
trator, Policy Development Support Division--416,
Texas Department of Human Resources 153-B, P.O.
Box 2960, Austin, Texas 78769, within 60 days of
publication in this Regrster.

40 TAC §581.602-81.630

(Editor’s note: The text of the following rules proposed
for repeal will not be published. The rules may 5e

examined in the offices of the Texas Department of
Human Resources, 706 Banister Lane, Austin, or in
the Texas Register office, Room 503E, Sam Houston
Building, 201 East 14th Street, Austin.)

The repeal is proposed under the Human Resources
Code, Title 2, Chapter 22 and Chapter 42, which
authornizes the department to administer public as-
sistance and day care licensing programs.

§81.601. Organization.

§81.602. General Adminisiration.
§81.603. Enrollment.

§81.604. Records.

§81.605. Director Qualifications.
81.606. Durector Responsibilities.
§81.607. Staff Qualifications.
§81.608. Staff-Child Ratio.

§81.609. Space.

§81.610. Furnishings.
§81.611. Equipment.
§81.612. Toulet Facilities.

§81.613. Fire.

§81.614. Sanutation.

§81.615. Safety.

§81.616. Health Requirements for Children.
§81.617. Hiness or Injury.

§81.618. Medications.

§81.619. Emergency Phone Numbers.
§81.620. Animals.

§81.621. Food Service.

§81.622. Nutrition.

§81.623. Operation.

§81.624. Discipline and Guidance.
§81.625. Infant and Toddler Care.
§81.626. Children with Special Needs.
§81.627. Evenming and Night Care.
§81.628. Water Activities.

§81.629. Transportation.

§81.630. Glossary.

This agency hereby certifies that the proposal has -
been reviewed by legal counsel and found to be within
the agency’s authority to adopt.

Issued 1n Austin, Texas, on July 20, 1984

TRD-847660 Mariin W. Johnston
Commussioner
Texas Department of Human
Resources

Earliest proposed date of adoption:
September 29, 1984

For further information, please call (512) 441-3365,
ext. 2037.

40 TAC §581.601-81.630, 81.632

The new sections are proposed under the Human
Resources Code, Title 2, Chapter 22 and Chapter 42,
which authorizes the department to administer pub-
lic assistance and day care licensing programs.

§81.601. Orgamization.
(@) The owner of a group day-care home is respon-
sible for its policies. The owner must assure that the home
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operates 1n comphance with the “Minimum Standards
for Group Day Care Homes’’ and the child care licens-
ing law, Human Resources Code, Chapter 42.

(b) Each time a director is named, the owner must
send the department an official department form nam-
ing the director. If the owner and the director are the same
person, the owner must state this on the form.

(c) The owner must notify the department before,
if possible, or on the next workday of any occurrence
which affects the status of the home. This includes, but
is not limited to, the following:

(1) changes in ownership;

(2) change of director;

(3) going out of business;

(4) change in hours of operation;

(5) change in age range of children in care; and
(6) closing the home for more than one week.

(d) If any change violates the restrictions on the
license, the owner must request that the license be amend-
ed. He must wait until the department changes the res-
triction before making the changé in operation.

(¢) The owner must notify the department and ap-
ply for a new license before changing the location of the
home.

(f) The owner must notify the department, in writ-
ing, of any planned addition or reduction in indoor or
outdoor space before making the change.

(g) The owner must notify the department, in writ-
ing, of the addition of a swimming or a fixed wading pool
before using the pool.

§81.602. General Administration.

(@) The home must display the following in a place
where staff, parents, and others may review them:

(1) its license;

(2) the letter or comphance evaluation form that
the licensing representative provides at or following the
most recent inspection or investigation of the home; and

(3) a current copy of the department’s ‘*‘Mini-
mum Standards for Group Day Care Homes.”

(b) The home must immediately notify the depart-
ment of any serious occurrences that affect its operation.
These include, but are not limited to, the following:

(1) death of a child enrolled in or attending the
home;

(2) fire; and

(3) serious accident, injury, or communicable
disease of a child or staff.

() The home must report suspected child abuse or
neglect as required by the Texas Family Code to:

(1) the nearest child protective services office;
and

(2) a local or state law enforcement agency.

(d) A person who 1s indicted or the subject of an

‘official criminal complaint accepted by a county or dis-
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trict attorney alleging he comnitted any of the offenses
listed in paragraphs (1)-(3) of this subsection must not
have contact with the children 1n care until the charges
are resolved. The offenses are as follows:

(1) a felony or misdemeanor classified as an
offense against the person or family;

(2) afelony or misdemeanor classified as public
indecency; and
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(3) afelony violation of any statute intended to
control the possession or distribution of any substance
included as a controlled substance in the Texas Contrdlled
Substances Act.

(e¢) The owner must notify the licensing office of
an indictment or complaint within 24 hours or on the next
workday.

§81.603. Enrolimen;.

(a) The home must not racially discriminate against
any child.

(b) Before a child is enrolled, the director must in-
form parents, in writing, about the home’s activities and
policies.

(c) The director must obtain an enrollment agree-
ment for each child before admission. Staff must keep
the agreement on file at the home until six months after
the child’s last day in care. The director must ensure that
the terms of the agreement related to paragraphs (1)-(15)
Of this subsection are met. When 2 child is withdrawn
from care, the director must record the date of the child’s
last day in care. The parents and director must sign the
agreement, which contains the following:

(1) the child’s name, birth date, home address,
and home telephone number;

(2) date of admission;

(3) name and address of parents and telephone
numbers at which parents can be reached while the child
is in care;

(4) a statement that:

(A) the child will be released only to a parent
or a person named by the parent; and

(B) in an emergency, the parent must call the
home to give the name of and other identifying informa-
tion about the person picking up the child;

(5) astatement that people bringing or picking
up the child will be sure that staff is aware of the child’s
arrival or departure;

(6) astatement that a school-age child who leaves
the home must have written permission from his parent.
(The parent must specify the activity, time, and method
of transportation.) A statement of the child’s arrival time
if the child comes to the home alone. A statement that
the home will notify the parent immediately if the child
does not arrive at the stated time;

(7) hours the child will be in care;

(8) name, address, and telephone number of the
child’s physician;

(9) a statement of the child’s special problems
or needs as indicated by the parent. This includes aller-
gY, existing or pre-existing illness and injuries, and all
hospitalizations;

(10) astatement that special problems or occur-
rences in the home that affect the child will be brought
to the parent’s attention. This includes serious com-
municable diseases;

(11) a statement informing parents that mini-
mum standards are available in the home for review;

(12) a statement that:

(A) the copy of the agreement will remain in
the home’s records while the child is in care; and

(B) the parent must update information as
necessary. The director and parent must initial and date
all changes.



(13) transportation permission, 1f transportation
is provided;

(14) permission for participation in water activi-
ties, if any; and

(15) emergency medical authorization.

§81.604. Records.

(a) The director must maintain a record for each
child. Records include statements of the child’s progress
and of any significant occurrences in the child’s de-
velopment.

(b) The director must have records of daily atten-
dance of children and staff for the previous three months.
The hours staff worked must be recorded.

(c) The home must maintain complete financial
records. Licensing staff checks these records only on writ-
ten notice from the director of licensing.

(d) The home must maintain personnel records for
all staff and ensure that each staff’s record includes:

(1) the date on which staff began work at the
home; and

(2) three references attesting to the staff’s suita-
bility for the job. This does not apply to a person who
has been staff at the home continuously since June 29,
1976.

(e) For a person who has become staff since the
effective date of these rules, the home must obtain refer-
ences from his last three employers/supervisors. If the
person has been employed in fewer than three places, the
home must obtain references from other people. People
other than employers/supervisors must be unrelated to
the staff and not employed at the home. The home must
obtain reference information from at least three people.

(f) The home must ensure that all reference infor-
mation includes the following:

(1) the name, address, and telephone number of
each reference;

(2) written statements attesting to the staff’s
character; physical, mental, and emotional health; and
competency. The home must ensure that people submit-
ting reference information have signed the statements.
The director must copy and sign quotes from the people
giving reference information orally;

(3) astatement from staff providing information
about any felony and/or misdemeanor convictions with-
in the preceding 10 years and about any pending crimi-
nal charges, including deferred adjudication;

(4) a record of a tuberculosis exam:nation no
earlier than 12 months before beginning this position. Re-
examination 1s required if local health authorities or the
regional office of the Texas Department of Health recom-
mends 1t. People age 14 and older who are at the home
while children are in care must also have a record of tuber-
culosis examination. People under 14 years old must meet
the same requirements as children 1n care;

(5) all required records (except financial records)
must be available at the home for the department to 1n-
spect during hours of operation.

§81.605. Director Qualifications.

(a) Thedirector of a home must be at least 21 years
old and have a high school diploma or its equivalent.
Proof of meeting this qualification must be available at
the home.

(b) A person who was director of a group day-care
home on the effective date of these rules has three years
from that date to meet compliance i1f he remains n the
same position.

(c) No one may serve as director of a group day-
care home who has been convicted within the preceding
10 years of any of the following offenses, unless the direc-
tor of licensing has ruled that the person has established
his rehabilitation:

(1) a felony or misdemeanor classified as an
offense against the person or famly;

{2) afelony or misdemeanor classified as public
indecency; and

(3) afelony violation of any statute intended to
control the possession or distribution of any substance
included as a controlled substance in the Texas Controlled
Substances Act. )

(d) The director must send the department the fol-

lowing on an official department form:

(1) arecord of training and experience;

(2) information about felony and/or mis-
demeanor convictions within the preceding 10 years;

(3) information about any pending crimnal
charges, including deferred adjudication; and

(4) alist of references with addresses and tele-
phone numbers. The references must be adults not relat-
ed to the director and not working at the home. They must
be able to attest to the director’s character; physical, men-
tal, and emotional health; and competency. (The depart-
ment must recetve responses from at least three people.)

§81 606. Director Responsibilities.

(@) Anon-site director must administer the home’s
daily operation in comphance with mimimum standards.
If the director 1s absent from the home, an adult with
the same qualifications must be responsible for the chil-
dren. During the director’s absence, the designated per-
son must admimister the home in compliance with
mimmum standards.

(b) The director must give the department on an
official department form the names and required iden-
tifying information on all staff and other household mem-
bers present when children are in care. The director must
submt this information as part of the application. The
director must submit new information within one week
after a staff 1s selected or a new person is present in the
home.

§81.607. Staff Qualifications and Responsibilities.
(a) Staff who work directly with children must be
age 18 or older. Each must have a high school diploma
or its equivalent.
(b) The home may include in the staff-child ratio
people 16 and 17 years old who-
(1) have graduated from high school; or
(2) are enrolled in child-care related career pro-
grams approved by the Texas Education Agency or other
state- or federally-approved programs; or
(3) are on summer vacation from career pro-
grams. They must work under the direct supervision (in
the same place at all times) of a qualified adult staff.
(¢) A person who was on staff on the effective date
of these rules has two years from that date to meet com-
pliance if he remains 1n the same position.
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(d) Staff must show competency, good judgment,
and self-control in working with children. Staff must be
mentally, physically, and emotionally able to perform as-
signed duties.

(¢) A person convicted within the preceding 10
years of any of the following offenses must not serve in
any capacity where there 1s contact with children in care
unless the director of licensing has ruled that the person
has established his rehabilitation:

(1) a felony or misdemeanor classified as an
offense against the person or the family;

(2) afelony or misdemeanor classified as public
indecency;

(3) afelony violation of any statute intended to
control the possession or distribution of any substance
included as a controlled substance in the Texas Controlled
Substances Act.

(f) Staff must relate to the children with courtesy,
respect, acceptance, and patience.

(8) People whose behavior or health status appears
to endanger the health, safety, and well-being of children
must not be at the home.

(h) People must not smoke in the presence of chil-
dren or consume alcohol when children are at the home.
People who appear to be under the influence of alcohol
or other drugs must not be in the home when children
are present.

(1) Staff must give children a variety of positive ex-
periences. These include setting hmuts, providing
guidance, and settling arguments or fights

() Staff must supervise children at all imes. When
children are inside, staff must be inside. When they are
outside, staff must be outside. If only one staff 1s present,
that person and all the children must be either inside or
outside.

(k) Staff must venfy the identity of a person autho-
rized to pick up a child but not known to staff. Staff must
view the picture 1dentification on the person’s driver’s
license and record the name and driver’s license number
The director must keep this information for 24 hours.

() Staff must ensure that children are not out of
control.

{(m) People at the home must not abuse, neglect,
or sexually molest children

(n) Effective January 1, 1986, a staff trained 1n first
aid and a staff trained n cardiopulmonary resuscitation
must be present at the home during all times when chil-
dren are in care. The home must have on file current cer-
tificates attesting to the training.

(0) The home must have a written plan(s) for deal-
ing with emergencies, including a description of what staff
must do in an emergency. Emergencies include, but are
not limited to, fire, explosion, tornado, toxic fume or
other chemical release, an injured child, a child with
symptoms of acute illness, and a child who 1s not breath-
ing. Each staff must have a copy of the plan and be
familiar with it. One aspect of the plan must be practiced
every three months. The home must practice these dnills
at different times of the home’s operation, including rest
times. The director must document the date, time, and
type of practice and keep the record.
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§81.608. Staff-Child Ratio.

(a) No more than 12 children under 14 years old
must be in care in a group day care home. This number
includes the director’s or staff’s children under age 14.
Any of the following combinations are acceptable.
School-age children may be substituted for preschoolers
in any of these combinations.

One Person Caring for Children

Infants Preschoolers School-Age
0—17 mos. 18 mos.—4 5—13 years
years
0 8 4
1 6 4
2 S 3
3 2 1
4 1] 0
Two People Caring For Children
Infants Okder Children
0—17 mos. 18 mos. and older
10 (/]
9 3
8 4
7 5
6 6
5 7
4 8
3 -9
2 10
1 11
0 12

(b) If more than twopeoplearccag'ingfordnikhcn,
then the 12 children in care may be any age from infants
through 13 years old.

§81.609. Traiming.

(@) The home must orient new staff members in un-
derstanding children and in job expectations when they
begin work. The home must have documentation of the
following orientation on file:

(1) mstruction concermng the requirements in the
*‘Minimum Standards for Group Day Care Homes’’and
the licensing law;

(2) mnformation about the home’s policies, in-
cluding discipline and release of children;

(3) nstruction in recognizing symptoms of child
abuse or neglect and the responsibility and procedure for
reporting these; and

(4) nstructions 1n the procedures to be followed
1n handling emergencies.

(b) Staff must participate yearly in at least 15 clock
hours of traming in understanding children and improv-
ing job performance. The director must participate yearly
in at least 20 clock hours of training. The training must
be documented in the staff’s record at the home. A year
1s defined as 12 months from the date of employment.

§81.610. Space.
(a) There must be at least 30 square feet of indoor
activity space, measured wall-to-wall on the inside, for



each child in the home. The measurement does not in-
clude single use areas.

(b) The home must have an outdoor play space of
at least 80 square feet for each child using the area at one
time.

(c) All outdoor play areas regularly used by chil-
dren must be accessible by a safe route and enclosed by
a building or fence at least four feet high and with at least
two exits. One exit must be away from the house. Staff
must be able to open exits inmediately in an emergency.

§81.611. Furnishings.

(a) The home must have a working telephone with
a listed number.

(b) The director must ensure that preschool chil-
dren have individual cots, beds, or mats at least one inch
thick that are waterproof and washable. The home must
ensure that all sleeping equipment and furnishings are
clean and sanitary. Linens must be washed before a differ-
ent child uses them and when soiled.

(c) The director must ensure that school-age chil-
dren have comfortable arrangements for rest when‘they
are in care more than seven hours.

§81.612. Equipment. The home must provide indoor
and outdoor equipment and materials that are appropri-
ate to the developmental needs, individual interests, and
ages of the children. There must be a sufficient amount
of equipment and materials to avoid excessive competi-
tion among the children or long waits for materials.
Materials for the following activities must be available
to the children:

(1) arts and crafts;

(2) building;

(3) reading and language;

(4) play acting;

(5) large muscle activities (climbing, jumping,
running); and

(6) manipulative activities (activities done with
the hands).
§81.613. Toilet Facilities. Bathroom and toilet equip-
ment must be adequate to handle children’s needs quickly
and safely.

§81.614. Fire.

(a) In case of fire or danger of fire or explosion,
staff’s first responsibility is to evacuate the children to
a designated safe area.

(1) Staff must supervise children until the fire
department determines the building is safe to re-enter or
until the children are picked up by their families.

(2) The director or staff in charge must contact
the fire department in case of fire or danger of fire, ex-
plosion, toxic fume, or other chemical release.

(b) The home must have an annual fire inspection
by a local or state fire marshal. The director must have
the written report of the inspection on file at the home.
The owner must make any corrections called for in the
report. The home must comply with any restrictions im-
posed by the fire inspector.

() The home must have at least one fire extinguish-
er approved by the fire marshal. The owner must mount
the extinguisher on the wall by the hanger or bracket
provided. The height must not exceed five feet from the
top of the cylinder to the floor. The director must make

the extinguisher readily available for immediate use by
the staff. The director or assigned staff must inspect the
fire extinguisher monthly and ensure it is serviced when
required. The home must keep a record of the inspec-

(d) By 12 months after the adoption of these rules,
the home must be equipped with smoke detectors installed
and maintained according to the manufacturer’s instruc-
tions and in compliance with requirements of the local
fire code. The director must keep & record of main-
tenance.

(¢) The director must have flashlights or other
battery-powered lighting available to use in case of elec-
trical failure.

(f) The director must ensure that all children and
staff are able to exit safely from the building within three
minutes in an emergency.

(1) If a home allows children on any level above
or below the ground floor, the home must obtain the writ-
ten approval of a fire marshal for care on other leveis.
If the home cannot obtain the fire marshal’s approval,
the home must keep children on the ground floor.

(2) A home must have at least two exits to the
outside located in distant parts of the building. An exit
through a kitchen or other hazardous area cannot be one
of the required exits.

(3) If there are any doors opening into a fenced
yard, children must be able to open the doors easily from
inside the home. The home must not have any locked
doors between rooms while children are present.

(4) The home must not have any blocked doors
or pathways.

(8) The director must ensure that heating devices
and areas near heat sources are not fire hazards and
present ro hazard to children.

(1) If the home has gas appliances, the director
must ensure that the appliances have metal tubing and
connections unless approved in writing by the five
marshall.

(2) Open flame space heaters are prohibited.
Space heaters must be enclosed and have the seal of ap-
proval of a test laboratory approved by the fire marshal.
The director must safeguard floor and wall furnace grates
so that children do not have access to them.

(3) If the home has liquid or gas fuel heaters, the
home must properly vent them to the outside. Unvented
liquid or gas fuel heaters are prohibited.

(4) If the home uses a fireplace or wood burn-
ing stove, the home must properly vent it to the outside.
The home must install a rigid screzn or guard to prevent
children*from falling into the fire or against the stove.

(h) The director must keep combustible material
away from light bulbs and other heat sources.

(i) The owner must ensure that gas pipes are test-
ed annually for leaks. The owner must have a copy of
the test report available at the home.

§81.615. Sanitation.

(a) The home must have an annual sanitation in-
spection with a written report by a local or state sanita-
tion official. The home must make any corrections called
for in the report and must comply with any restrictions

,stated in the report.
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(b) The director must keep the home, yards, and
equipment cleaned, repaired, and maintained to protect
the health of the children.

() The home must have adequate hight, ventilation,
and heat.

(d) The home must have an adequate supply of
water that meets the standards of the Texas Department
of Health for drinking water. If possible, the source of
water must be a public drinking water system.

(¢) The director must ensure that dr..aking water
is always available to children. The home must supply
the water in a safe and sanitary manner.

(f) The director must ensure that the temperature
of hot water available to children is controlled by a ther-
aostat so the water cannot scald (no higher than 120°F).

(8) The home must have adequate and safe flush
toilets and sewage systems. If possible, the home must
be connected to a public sewage system. If public sewers
are not available, the home must have treatment facili-
ties that meet the standards of the Texas Department of
Health and that are approved by the local health au-
thority.

(h) The director must keep all garbage 1n contain-
ers with tight ids away from areas used by childrer He
must remove garbage from the house daily and from the
yard at least once a week.

(i) The owner must take measuces to keep the home
free of insects and rodents.

(§) Staff and ~hildren must wash their hands with
soap and running water after using the toilet and before
eating. Staff must wash hands with soap and running
water before and after changing a diaper, assisting a child
with toileting, handling food, and after canng for a child
with symptoms of a communicable disease.

(k) If children use washcloths or cloth towels, the
director must ensure that each child has a clean individual
cloth. If paper towels or facial tissues are furnished, the
home must provide a clean individual paper towel for each
child.

§81.616. Safery.

(a) The owner must keep the home, yard, and
equipment repaired and maintained to protect the safety
of children.

(1) The home must have child-proof covers or
safety outlets for electrical outlets accessible to children
younger than five years old.

(2) The home’s electric fans and heaters must be
mounted out of children’s reach or have safeguards that
keep children from being injured.

(3) If the home has window air conditioners, they
must be installed so children cannot reach working parts.

(4) If 220-volt electrical connections are within
the children’s reach, the owner must cover them with a
screen or guard.

(5) The owner must equip stairs, porches, and
platforms more than two feet above the ground with rail-
ngs the children can reach.

(6) The owner must keep its play area dry and
free from sharp objects. The home must keep tanks,
ponds, open wells, drainage ditches, sewage pipes, dan-
gerous machinery, and other hazards fenced to keep the
children out. The home must not have garbage cans or
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highly flammable matenal in the play area. Covered trash
cans are permitted.

(7) By Janvary 1, 1986, the home must maintain
a resilient surface under and surrounding all:

(A) climbing equipment more than five feet
high, and

(B) swings with supports more than five feet
above the ground. This surface must be extended to cover
the fall zone. The resilient surface must not be installed
over asphalt or concrete. (Resilient surfaces include sand,
pea gravel, shredded bark, or shredded rubber at least
six inches deep. Resilient mats or tiles which meet the Na-
tional Bureau of Standards test criteria for impact attenu-
ation performance of surfaces installed under playground
equipment also comply.)

(b) Indoor and outdoor equipment and supplies
used both at and away from the home must be safe for
the children.

(1) Outdoor play equipment must be placed away
from busy areas in the yard and securely anchored un-
less portable by design.

(2) The director must not allow toys that explode
or that shoot things.

(3) The home must not have furmshings, equip-
ment, or toys that have lead painted surfaces or contain
toxic material.

(4) The home must ensure that children do not
have access to toxic substances indoors and out.

(5) Allswing seats must be constructed of dura-
ble, lightweight, relatively pliable material, such as rub-
ber or nylon webbing.

(6) All heavy equipment must be installed in a
manner to prevent tipping over or collapsing.

(7) The home must not allow children to use:

(A) chmbing equipment or swings on concrete
or asphalt; or

(B) swings with concrete or asphalt in the fall
zone.

(8) The home must ensure that no equipment has
openings or angles that could entrap a child’s head.

(9) The home must ensure that no pinch, crush,
or shear points are on equipment or underneath
equipment.

(c) The home must have first aid supphes readily
available to staff, 1n a designated location, and out of
the children’s reach. The director must make a guide to
first aid and emergency care immediately accessible.

§81.617. Health Requirements for Children.

(a) The director must have on file evidence that
each child is physically able to take part :in the program.
This must include a history of serious illness, injury, or
abnormality in physical or mental development and a
record of all hospitahzations. The history is not required
for a child enrolled before the effective date of this rule.
The director must require that a parent present evidence
of the general state of each child’s health when the child
is admitted to the home or within one week of admis-
sion. Any of the following constituies compliance:

(1) a written statement from a licensed physician
that he has examined the child within the past year; or
(2) a copy of the medical screening form of the
Early and Periodic Screening, Diagnosis, and Treatment



(EPSDT) Program if no referral for further diagnosis and
treatment is indicated; or

(3) a form or written statement from a health
service or clinic, such as:

(A) Head Start physical exam;

(B) wellchild conferences (chnucs);
(C) matermity and infant programs;
(D) children and vouth programs; or

(4) if one of the documents in paragraphs (1)-
(3) of this subsection 1s not available, a written statemer.t
submitted by the parent that a licensed physician (whose
name and address are included) has examined the child
within the past year and that the child is able to partici-
pate in the program. This must be followed within 12
months by a document as described in paragrah (a)1),
(2), or (3); or

(5) if the parent cannot secure onc of the docu-
ments in paragraphs (1)-(3) of this subsection within one
week, a statement signed Ly the parent giving the name
and address of the physician with whom an appointment
for examinatiori has been made or the address of the
EPSDT screening site where the examination will take
place. Following the examunation, the parent must sub-
mit a document as described in paragraph (a)1), (2), or
3); or .
(6) asigned statement from the parent that med-
ical diagnosis and treatment are aganst hus religion.

(b) The director must have available annual evi-
dence of each preschool-age child’s continued ability to
participate in the program. This 1s required for any child
who has been n care for 12 or more months. Either of
the following is acceptable if it has been dated within the
past 12 months:

(1) a written or oral statement from the parent
that the child is enrolled 1n an ongoing health supervi-
sion program with annual evaluation as described in para-
graph (aX1), (2), (3), or (6) of this section. Staff must
document any oral statement in the child’s record; or

(2) astatermnent from a licensed physician that the
child may continue to participate in the program

() The home must keep current immunization
records for each child. Staff must ensure that each child’s
immunization record includes the child’s birth date, the
number of doses and type, and the dates (month, da'’,
year) the child received each immunization. The home’s
compliance with the standard 1s measured by one or more
of the following for each child in care-

(1) awntten and dated record that the child has
been immunuzed against diphthena, tetanus, pertussis, po-
lio, measles, mumps, and rubella There must be:

(A) arecord with a rubber stamp or signature
of the physician or health personnel, or

(B) amachine or h.ndwnitten copy of the im-
mumzation record. Staff copying the information must
sign the handwntten copies.

(2) awntien and dated statement from a hicensed
physician or other authonzed health personnel that im-
munizations against at least one of the diseases mentioned
in paragraph (1) of this subsection have begun. The im-
munization cycle must be completed as soon as 1s medi-
cally feasible. The home must have a current
immunization record on file.

(3) a certificate signed by a licensed physician
stating that the required immunization would be injuri-

nus to the health and well-being of the child or a mem-
ber of the child’s family or household;

(4) an affidavit (notarized statement) signed by
the parent that the immunization conflicts with his reli-
gious beliefs and practices; and

(5) a written and dated statement signed by the
parent that the child’s inimunization record is current and
is on file at a school the child attends. The parent must
include the name of the school in the statement.

(d) The home must have a record showing that the
child has been tested for tuberculosis according to recom-
mendations of the Texas Department of Health if the lo-
cal health authonitics or the regional office of the Texas
Department of Health recommended a test. A written and
dated statement signed by the parent that the child’s
tuberculosis test record is current and 1s on file at a school
the child attends also complies. The parent must include
the name of the school in the statement.

§81.618. liness or Injury.

(a) A child who appears ill must not be admitted
to the home unless approved in wnting by health per-
sonnel.

(b) The director must handie illness or injury to
protect the health of all children in the home.

(1) The director must provide an ill or injured
child with a bed, cot, or mat away from the other chil-
dren. Staff must call the child’s parent immedhately. The
child must be supervised until he leaves the home.

(2) Staff must give the child first aid or cardio-
pulmonary resuscitation, if needed. In the case of a crit-
ical illness or injury, staff must call the physician named
by the parent, take the child to the nearest emergency
room or minor emergency clinic, or call for an emergen-
cy vehicle.

(c) The home must follow the recommendations of
the Texas Department of Health concerning the admis-
sion or readmussion of any child after a communicable
disease.

§81.619. Medications.

(a) 1f the director agrees to administer medications,
staff must administer the medication to the child as
follows:

(1) Prescription medications must be in the origi-
nal container labeled with the child’s name, a date, direc-
tions, and the physician’s name. Staff must administer
the medication as stated on the label directions. Staff must
not administer medication after the expiration date.

(2) Staff must ensure that nonprescription medi-
cation is labeled with the child's name and the date the
medication was brought tc the home. Nonprescription
medication must be 1n the original container. Staff must
administer it according to label directions if approved in
writing by health personnel or the child’s parent.

(3) Staff must document each dose of medica-
ton administered showing the child’s name; the name of
the medicine; date, ume, and amount administered; and
the name of the staff administering the medicine.

(b) Staff must keep medications out of children’s
reach or n locked storage.

(c) Staff must keep medications requiring refriger-
ation separate from food

(d) Staff must return medications when no longer
needed to the child’s parent. Staff must dispose of medi-
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cations when a child withdraws from the home or when
the medicine is out of date.

§$81.620. Emergency Phone Numbers.

(a) The director must post the following emergen-
cy telephone numbers by a telephone accessible to all
staff. This telephone must not be a pay phone.

(1) ambulance service or emergency medical ser-
vices (EMS);

(2) police or sheriff’s department;

(3) fire department;

(4) poison control center;

(5) lhcensing office;

(6) local children’s protective services office or
child abuse hothne; and

(7) the group day care home (with address).

(b) The home must keep the following telephone
numbers 1n a place accessible to the telephone and to ail
staff.

(1) numbers at which parents may be reached;
and

(2) numbers of the physicians designated by the
parents.

§81.621. Animals.

(a) The director must ensure that animals on the
premises have been vaccinated according to a licensed
veterinanan’s recommendations. Staff must file
documentation of vaccinations at the home.

(b) Staff must keep the home and play yard free
of stray ammals. Staff must not allow children to play
with stray animals

§81.622. Food Service.

(a) The director must ensure that all food and drink
served are of safe quahity and are stored, prepared, dis-
tributed, and served under sanitary and safe conditions.
The home must wash and sanitize food service equipment.

(b) Cleaning supplies must be clearly marked, kept
separate from food, and kept inaccessible to children.

(c) Staff must practice good hygiene when handling
food. Staff with open or infected wounds must not work
in the food preparation area. No one may smoke in any
of the food areas.

(d) Staff must discard single service napkins, bibs,
dishes, and utensils after use Washabie napkins, bibs,
and tablecloths must be cleaned after each use.

(¢) Staff must encourage, but not force, children
to eat. Staff must promptly discuss eating problems with
the child’s parent and note this discussion in the child’s
record.

$81.623. Nutriion

(@) The director must ensure that food is nutritious
and is served 1n variety and amounts adequate to ensure
growth and development.

(b) All children must have regular meals and morn-
ing and afternoon snacks.

(¢) If food a child brings 1nto the home does not
meet the nutntional requirements, the director must pro-
vide the additional food necessary to meet requirements.
If food or dnnk a child brings into the home appears un-
sanitary, unclean, spoiled, or contaminated, staff must
not permit the child to consume it. Staff mast offer ad-
ditional food to the child.
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(d) The director must ensure that a child in the
home for six or more hours per day has at least one-half
of his daily food needs met. This does not apply to the
child who arrives after the evening meal and leaves be-
fore the moming meal.

(¢) The director must have the written approval of
a physician, a registered dictician, or a I 1 dietici
for special or therapeutic diets.

§81.624. Operation.

(a) Thedirector must provide activities for children
according to their ages, interests, and abilities. The ac-
tivities must be appropriate to each child’s health, safe-
ty, and well-being. They also must be flexible and
promote cach child’s physical, emotional, social, and
mental growth. These must ° ‘lude a supervised rest peri-
od after the noon meal. Rest periods must not last longer
than two hours. The rest area must be adequately light-
ed to allow visual supervision at all times. The director
must ensure that indoor and outdoor time periods include:

(1) active and quiet activities;

(2) opportunity for individual and group activi-
ties; and

(3) outdoor time each day that weather permits.

(b) The director must ensure the children’s safety
on field trips and excursions and on any transportation
provided by or for the home. Transportation includes,
but 1s not limited to, transportation provided between the
group home and the school and between the child’s home
and group home.

(1) Staff supervising children must have emer-
gency medical forms and emergency contact information
for each child in the group.

(2) Staff must have a wntten list of the children
in the group and must check roll before, duning, and af-
ter the trip.

(3) Staff must have first aid supplies available
on field trips.

(4) When children are not at the home, not be-
ing transported, and not in water activities, the staff-child
ratio must be as follows:

s LRI
0-23 months 2
2-3 years 6
4-5 years 8
6 years and older 12
§81.625. Discipline and Guidance.

(a) The director must ensure that discipline and
guidance are consistent, are based on an understanding
of individual needs and development, and promote self-
discipline ind acceptable behavior.

(b) There must be no cruel, harsh, or unusual_
punishment or treatment.

(1) Staff must not shake, bite, or hit children.
No child under five years old must ever be spanked. Staff
must not put anything in or on a child’s mouth as
punishment.

(2) If the owner beheves that 11 1s necessary 10
spank children who have passed their fifth birthday, the
home must have a statement on file that 1t 1s the owner’s
policy to permit physical pupishment. The statement of



the rules concerning the administration of physical
puaishment must include that spanking must be done only
with a staff’s open hand on a child’s buttocks. Each 1n-
cident must be documented in the home’s records. The
director must inform the parents in writing of the policy
and must have the parents’ signed approval.

(3) The home may use brief, supervised separa-
tion from the group if necessary, but staff must not place
children in a locked room or in a dark room with the door
closed.

(4) Staff must not humiliate or subject children
to abusive or profane language. Staff must not associate
punishment with food, naps, or toilet training. Staff must
ensure that bedwetters are not shamed or punished.

§81.626. Infant and Toddler Care.

(a) Staff must provide infants with an indoor and
outdoor environment which is safe and physically, men-
tally, emotionally, and socially stimulating.

(b) Infants who are not yet climbing must have in-
dividual cribs with a waterproof mattress covered by a
clean crib sheet. Mobile infants may sleep on a low cot
or mat.

(c) Staff must talk to, hold, and play witk the
infants.

(d) Staff must allow each infant to explore outside
the crib or playpen each morning and afternoon.

(¢) Infants, while awake, may remain 1n their cribs
for up to one hour as long as they stay content and
responsive.

(N A staff must always be in the room with the
infants.

(g) Staff must properly store feeding bottles. Staff
must ensure bottles are tlearly marked with the child’s
name.

(h) The director must ensure that infants up to six
months old are held while being bottle fed. Infants over
six months must be held, if needed. Bottles must never
be propped. The child or an adult must hold the bottle.

(1) The director must ensure that infants not yet
ready for table food are fed an infant formula or diet
approved in writing by the child’s physician or parent.
Staff must obtain written feeding instructions, dated and
signed by the parent, and updated as changes are made.

() Infants no longer being held for feeding must
be fed in a manner that ensures their safety and comfort.
If an infant shows evidence of wanting to feed himself,
staff must encourage the infant to do so.

(k) The director must promptly discuss with par-
ents feeding problems, poor weight gain, or failure to
thrive.

(1) Staff must promptly change soiled or wet diap-
ers and other clothing in a samitary and safe manner.

(1) Staff must place the child on a clean, wash-
able surface disinfected after each use. Staff may also use
a surface with a clean, disposable covering that is changed
after each use.

(2) Staff must use individual washcloths and
towels or disposabie towelettes to thoroughly cleanse and
dry the child at each diaper change.

(3) Staff must promptly rinse soiled or wet re-
usable diapers by the flush toilet method.

»

(4) Staff must place all used diapers 1n a moisture
proof bag or store them in a covered container which 1s
cleaned daily.

§81.627. Children with Need for Special Care  The
director must ensure that children who need special care
because of disabling or limiting conditions are given the
care and activities qualified psychologists, physicians, or
other experts recommend. The director must document
the recommendations and their accomphishment.

§81.628 Night Care.

(a) A group day-care home offering night care must
comply with any apphcable fire and safety requirements
for this type of care

(b) The home must have visible exits. This may be
provided by exit hghts or by lighted exits

(¢) Staff must be awake at all times Staff must en-
sure that activities and routines meet the unique needs
of children 1n night care.

(d) Children staying the night must have the op-

portunity to bathe. If bathtubs or showers are used, staff,

must supervise preschool-age children Staff must ensure
privacy for school-age children. The home must ensure
that tubs or showers are cleaned after each use. Staff must
ensure that each child has a fresh washcloth and towel.
(¢) Sleeping equipment must be appropriate to the

age and size of each child. The director must ensure that
children 1n night car€ have a bed or cot, mattress or pad;
and a pillow

(1) Pillows and mattresses must have washable
protective coverings.

(2) Each child must have his own clean linens and
cover.

§81.629. Water Activities.

(a) When a group day care home uses a splashing
pool or a wading pool with less than two feet of water,
the following apply:

(1) When the pool 1s not 1n use, staff must keep
1t out of the child’s reach. Pools which can be drained
must be drained, those which cannot must meet the re-
quirement 1n paragraph (b)(1) of this section

(2) One staff with knowledge of water safety
must supervise at all imes When children under four
years old are in the water, two staff members must su-
pervise.

(b) When the home uses a swimming pool (more
than two feet of water), the following apply.

(1) At the home, the pool must be enclosed by
a fence at least six feet high and built so children cannot
easily climb over it Staff must keep the gate locked when
the pool is not n use

(2) One hfesaving device must be available for
each 2,000 square feet of water surface (or portions there-
of) with a minimum of two for each pool

(3) A certified lifeguard must be on duty at all
times This person must not be counted 1n the staff-child
ratio

(4) Staff must be able to see clearly all parts of
the pool, including the bottom

(c) Staff must ensure that all drain grates are in
place, are 1n good repair, and cannot be renoved without
using tools.
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(d) The staff-child ratio for water activities is as
follows:

SWIMMING

Age of Youngest Number of
Child in Group Staff

Maximum No
of Children

6 mos. to 24
mos.

2 years
3 years
4 years
5 years

6 years
and older

— et b e
0 3 AN S

WADING & SPLASHING

Age of Youngest Number of Maximum No.
Child in Group Staff Children
6 mos. to 24
mos 2 6
2 years 2 10
3 years 2 11
4 years 1 12
and older

(¢) When children are in a pool which has a pump
and filtering system, an adult who is able to turr off the
system immediaiely must be present.

(f) Staff must ensure that pool chemicals are inac-
cessible to children and that machinery rooms are locked.

(2) Allpools the home uses must be maintained as
stated in the standards of the Texas Department of Health
and local regulations.

§81.630. Transportation.

(a) Effective January 1, 1986, if a home provides
transportation, each child being transported must ride
either in an infant carrier, a child seat, or a seat belt, as
appropriate to the child’s age and size.

(b) These requirements apply to all transportation
including, but not limited to, transportation to and from
the home, to and from school, and on field trips.

(c) These requirements apply to any vehicle used
by or for the home to provide transportation, regardless
of whether owned by the home and regardless of the type
of vehicle—automobile, van, home bus, or other.

(1) Appropriateness 1s determined as follows:

(A) The director must ensure that an infant
who cannot sit up without support is properly restrained
in a dynamically crash-tested and federally approved in-
fant carrier designed as a child passenger restraint device.
The carrier must be placed 1n a semi-reclining position,
facing the back of the car, with a built-in five-point safety
harness to hold the child in. The carrier must be held in
the seat by the standard fixed seat belt

(B) The director must ensure that each child
age three years old who can sit alone 1s properly seated
in a child seat that 1s dynamically crash-tested and feder-
ally approved as a child passenger restraint device.

(C) The director must ensure that each child
age three and older rides in either a child seat that is dy-
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namically crash-tested and federally approved as a child
passenger restraint device or in a seat belt. Only one per-
son may use each seat belt.

(D) A child may ride in a shoulder harness and
seat belt if the shoulder harness goes across the child’s
chest and not across the child’s face or neck.

(2) Staff must properly anchor each restraint
device to the vehicle seat and use the device according
to the manufacturer’s specifications.

(3) Staff must ensure that each child transport-
ed remains seated and properly restrained by the pas-
senger restraint device appropriate to his age, size, and
physical condition while the vehicle is in motion.

(4) If parents provide equipment for the home
to use for transporting the child, the equipment must meet
the specifications stated in this rule.

(b) Effective January 1, 1986, the driver and all
adult passengers in a vehicle transporting children must
be properly restrained by a shoulder harness and/or a seat
belt when the vehicle is in motion.

(c) Staff must load and unload children at the curb
side of the vehicle or in a protected parking area or drive-
way. Staff must ensure that children do not cross a street
unsupervised after leaving a vehicle.

(d) The director must keep first aid supplies n all
vehicles transporting children.

(e) The owner must equip all vehicles used for
transporting children with a minimum of one 6-BC port-
able fire extinguisher. The fire extinguishers must be in-
stalled in the passenger compartment of the vehicle and
must be accessible to the adult occupants.

(f) The director must ensure that children are not
transported in the open back of a truck and that children
are not transported in vans or station wagons from which
the bench seats have been removed.

(8) The staff-child ratio for transportation of chil-
dren must be met.

(1) One adult in addition to the driver must be
present for each group of four children (or fraction of
a group) under two years old.

(2) For children age two or older, the staff-child
ratio is established by any of the options outlined in
§81.608(a) or (b) of this title (relating to Staff-Child Ra-
tio). If there are children under four years old, at least
two adults must always be present.

§81.632. Glossary. The following words and terms,
when used in this subchapter, shall have the following
meanings, unless the context clearly indicates otherwise:

Abuse—Nonaccidental infliction or threat of in-
fliction of physical, emotional, or mental harm to a child.

Activities—Those services and activities provided
by the group day care home: the daily schedule.

Activity space—Area or rooms used for children’s
activity.

Admission—The process of accepting a child for
care. The date of admission is the first day on which the
child is actually in care in the home.

Adult—A person 18 years old or older.

Application—The form the department furnish-
es to gather information about and to document the in-
tent of the owner to set up a group day care program.
The application also includes all material required to be
submitted to the department.



Attendance—Children actually present in the
home at any given time. (Not to be confused with en-
rollment.)

Child—A person who has not reached his 18th
birthday.

Child development associate credential—A creden-
tial which is highly desirable for staff working directly
with young children; based on assessed competency in
several areas of child care and child development. Child
development training is available in the public commu-
nity and junior college system as well as in four year col-
leges, either in regular child development, vocational
programs, or through adult continuing education courses.

Children with need for special care—Children with
disabling or limiting conditions which prevent or limit par-
ticipation in the normal activities of the home and which
may require additional supervision. Disabling or limit-
ing conditions include visual impairment or deafness,
other physical disabilities, mental retardation, emotion-
al disturbance, or learning disabilities.

Consultative services for children with need for
special care—

(A) Qualified consultants include psycholo-
gists, special education counselors, educational diagnosti-
cians, special education supervisors, teachers certified by
the Texas Education Agency to teach mentally retarded
or emotionally disturbed children, pediatricians, and
MSW social workers skilled in assessing normal and un-
usual developmental problems in children.

(B) Such consultants may be found in state
homes and hospitals, MHMR centers, human develop-
ment centers, public home special education departments,
university psychology or special education departments,
and the state histing of certified psychologsts.

Day care—The care, supervision, and guidance of
a child or children unaccompanied by a parent, guardi-
an, or custodian on a regular basis, for a pertod of less
than 24 hours per day, and in a place other than the child’s
or children’s own home or homes.

Department—Used 1n this document to refer only
to the Texas Department of Human Resources

Direct child care—The supervision, guidance, and
care of children as compared to food service, janitorial
functions, or admimstrauve functions.

Director—That person the owner designates to as-
sume daily on-site responsibility for the operation of a
group day care home, including maintenance of minimum
standards. In multiple faciitties under a chief adminis-
trative officer, the owner of a group day care home is
usually the director

Enrollment—The list of names of children
registered with the home. (Not to be confused with at-
tendance.)

First aid supplies—Required supplies include
multi-size adhesive bandages, gauze pads, tweezers, cot-
ton balls, hydrogen peroxide, syrup of ipecac, and a ther-
mometer.

Food service—The preparation or serving of meals
or snacks.

Garbage—Waste food or items which, when de-
teriorating, cause offensive odors and attract rodents, in-
sects, and the like.

Group child care—Care for seven or more chil-
dren when at least one of the children is not related to
the caregiver.

Handwashing—Rubbing hands together with soap
under running water,

Health personnel—A licensed physician, a licensed
registered nurse, or a person providing preventive, diag-
nostic, or therapeutic medical care to individuals in the
community.

Infant—A child younger than 18 months old.

License—A complete document 1ssued to the own-
er of a group day care home authorizing the licensee to
operate at a specified location according to the provisions
of the license, the law, and the rules and regulations of
the Texas Department of Human Resources.

Neglect—Nonaccidential failure or threatened
failure to provide a child with the physjcal and emotion-
al requirements for life, growth, and development.

Night care—Care given to children who are start-
ing or continuing their night sleep or to children who
spend the night at the home.

Parent—Used 1n this document to refer to parent,
legal guardian, or managing conservator.

Probation—A sanction placed on a home nstead
of revocation Under probation, the home may remain
open and continue to provide care

Provisional license—A license the department is-
sues to a home whose plans meet the department require-
ments but which 1s:

(A) not currently operating;

(B) not licensed for the location stated in the
application; or

(C) changing ownership

Sanitary sleeping furnishings—Linens which have
been laundered since a different person slept on them or
after being soiled.

School-age care—Care offered to children between
the ages of five (before September of that school year)
and 18.

Sexual abuse—Any sexually oriented act or prac-
tice involving staff or another adult and a child in care.

Staff—Any person responsible for working in con-
tact with children whether paid or unpaid He must meet
the quahfications and conditions outlined in these rules.

Supervision—The act of caring for a child or
group of children. This includes awareness of and respon-
sibility for the ongoing activity of each chuld It requires
physical presence, knowledge of activity requirements and
children’s needs, and accountability for their care This
includes staff being near enough to children to intervene
when needed

Training—Time spent in workshops; conferences
of child care, early childhood, or educational associations;
formal schooling; or time with consultants. Training must
be 1n subject areas such as child care, child development,
and early childhood education Training for directors may
also be 1n supervision of staff or program administration.

Trash/litter—Paper products, plastic, cloth, and
the like.

Water activities—Related to the use of splashing
pools, wading pools, swimming pools, or other bodies
of water.
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This agency hereby certifies that the proposal has
been reviewed by iegal counsel and found to be within
the agency’s authority to adopt

Issued in Austin, Texas, on July 20, 1984

TRD-847661 Marlin W Johnston

Commussioner
Texas Department of Human
Resources

Proposed date of adoption
September 29, 1984

For turther information, please call {512) 441-3355,
ext. 2037

Subchapter H. Minimum Standards for
Drop-in Care Centers

The Texas Department of Human Resources proposes
the repeal of §881 701-81 726, and simultaneously
proposes new §881 701-81 730, concerning mini-
mum standards for drop-in care centers, in its day care
licensing chapter The standards are being revised to
increase requirements for the safety, transportation,
and release of chiidren The qualifications and require-
ments of the director and staff have also been in-
creased In addition, the standards have been edited
to clanfy policy and requirements for providers and
field staff

Cnis Ros-Dukler, assistant commussioner for licensing,
has determined that for the first five-year period the
rules will be in effect there will be no fiscal implica-
tions to state or local government or small business-
es as a result of enforcing or administering the rules

Ms. Ros-Dukler also has determined that for each year
of the first five years the rules as proposed are in ef-
fect the public benefit anticipated as a result of en-
forcing or administering the rules will be the increased
safety and protection of children in out-of-home care
There 1s no anticipated economic cost to individuals
who are required to comply with the rules as pro-
posed

The department has scheduled public hearings across
the state to accept comments on the proposed stan-
dards. At the same time, the department also will be
accepting comments on new standards for day care
centers, group day care homes, kindergartens and
nursery schools, and schools' grades kindergarten and
above. All hearings are being held from 3-8 p m They
are scheduled as follows August 13, Texas Depart-
ment of Human Resources (DHR) boardroom, Austin,
706 Banister Lane; August 14, Holiday Inn, Room 3,
San Antonio, 318 West Durango, August 15, LaQuin-
ta Royale, Sala #1, Corpus Chnisti, 601 North Water
Street; August 16, Hilton Hotel, McAllen, Crockett/
Bowie Room, 2721 South 10th, August 20, Room
134, University Center Building, University of Texas
at Tyler 3900 University Boulevard, August 21, Twi-
light Ballroom, Student Center, Nacogdoches, Ste-
phen F. Austin State University, August 22, Civic Cen-
ter, Beaumont, 701 Main Street, August 23, Person-

July 31, 1984

nel and Training Building, Houston, Room 6 and Room
8, 1349 East 40th Street; August 28, Community
Center, Arlington, 2800 South Center; August 29,
DHR training room, Wichita Falls, 600 Scott; August
30, DHR training room, Abilene, 4380 Spindletop;
September 4, Lecture Hall on Highlander Drive, Waco,
McLennan Community Coliege, 1400 College Drive;
September 5, Room 107, Lubbock Civic Center, Lub-
bock, 1501 Sixth Street, Room 107; September 6,
Texas Tech Health Science Center, Amarillo, 1400
Wallace Boulevard; September 11, DHR Regional
Headquarters, Midland, Large Conference Room,
2301 North Big Spring; September 12, City Council
Chambers, El Paso, Second Floor, 2 Civic Center
Plaza.

Comments on the proposal may be submitted to Cathy
Rossberg, Administrator, Policy Development Support
Division—435, Texas Department of Human Re-
sources 153-B, P.O. Box 2960, Austin, Texas 78769,
within 60 days of. publication in this Register.

40 TAC §881.701-81.726

{Editor’s note. The text of the following rules proposed
for repeal will not be published. The rules may be
examined in the offices of the Texas Department of
Human Resources, 706 Banuster Lane, Austin, or in
the Texas Register office, Room 503E, Sarn Houston
Building, 201 East 14th Street, Austin.)

The repeal is proposed under the Human Resources
Code, Title 2, Chapter 22 and Chapter 42, which au-
thorizes the department to administer public assis-
tance and day care licensing programs

§81.701. Orgamzation.

§81.702. General Administration

§81 703  Adrmussion of Children for Care.
§81 704  Records

§81.705  Duirector Qualifications.

§81.706  Director Responsibilities.

§81.707. Staff Qualifications and Responsibilities.
§81.708 Staff-Child Ratio

§81 709  Traming. 4

§81 710 Building, Grounds, and Equipment.
§81 711. Fire.

§81.712. Sanation

§81 713. Safety

§81.714. Health Requirements for Children.
§81 715  Iliness or Injury.

§81.716 Medicanions.

§81.717 Emergency Phone Numbers.

§81 718 Ammals

§81.719 Food Service and Nutrition.

§81 720. Actwies.

§81 721. Disciphine and Guidance.

§81 722. Infant Care

§81.723  Children with Need for Special Care.
§81.724 Night Care.

§81.725. Transportation.

§81.726. Definitions.
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Resources

Proposed date of adoption:
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40 TAC §§81.701-81.730

The new sections are proposed under the Human Re-
sources Code, Title 2, Chapter 22 and Chapter 42,
which authorizes the department to administer pub-
lic assistance and day care licensing programs.

§81.701. Organization.

(a) A drop-in care center must have a governing
body that is responsible for its policies. The governing
body must assure that the center operates in comphance
with the “Mimmum Standards for Drop-in Care Centers’*
and the child care licensing law, Human Resources Code,
Chapter 42. The governing body must inform the depart-
ment of the name and mailing address of the sole propri-
etor, the partners, or its chief executive officer.

(b) A corporation operating a drop-in care center
must make one of the following available to the depart-
ment for review:

(1) the articles of incorporation;

(2) the cert:ficate of incorporation; or

(3) acopy of the certificate of authonty (for an
out-of-state corporation).

(c) A corporation or church must make available
to the department a copy of the resolution authorizing
the operation of the center unless the authorization is in-
cluded in the document required in subsection (b) of this
section,

(d) Each time a director is named, the governing
body must send the department an official department
form naming the director. If the owner and the director
are the same person, the governing body must state this
on the form.

(¢) The governing body must notify the department
before, if possible, or on the next workday of any occur-
rence which affects the status of the center. This includes,
but is not limited to, the following:

(1) changes of the governing body or ownership;

(2) change of center director;

(3) change of board chairman of a corporate fa-
cility or other chief executive officer of the governing
body; ’

(4) change of governing body designee;

(5) going out of business;

(6) change in hours of operation;

(7) change in age range of children in care; and

(8) closing the center for more than one week (if
not covered in the plan of operation).

(f) If any change violates the restrictions on the
license, the governing body must request that the license
be amended. It must wait until the department changes
the restriction before making the change in operation.

(8) The governing body must notify the department
and apply for a new license before changing the location
of the center

(h) The governing body must notify the depart-
ment, in writing, of any planned addition or reduction
in indoor or outdoor space before making the change.

§81.702. General Adminustration.

(a) The center must display the following in a place
where staff, parents, and others may review them:

(1) its license,

(2) the letter or compliance evaluation form that
the licensing representative provides at or following the
most recent inspection or investigation of the center, and

(3) a current copy of the department’s ‘‘Mini-
mum Standards for Drop-In Care Centers.”’

(b) The center must immediately notify the depart-
ment of any serious occurrences that affect its operation.
These include, but are not limited to, the following:

(1) death of a child enrolled in or attending the
drop-in care center;

(2) fire; and

(3) serious acadent, injury, or communicable
disease of a child or staff.

(c) The center must report suspected child abuse
or neglect as required by the Texas Family Code to:

(1) the nearest child protective services office,
and

(2) alocal or state law enforcement agency.

(d) The governing body must ensure that a person
who is indicted or the subject of an official criminal com-
plaint accepted by a county or district attorney alleging
he committed any of the offenses listed in paragraph (1)
and paragraph (2) of this subsection does not have con-
tact with the children in care until the charges are resolved.
The offenses are as follows:

(1) a felony or misdemeanor classified as an
offense against the person or famly;

(2) afelony or misdemeanor classified as public
indecency; or

(3) afelony violation of any statute intended to
control the possession or distribution of any substance
included as a controlled substance 1n the Texas Controlled
Substances Act.

(¢) The govermng body must notify the licensing
office of an indictment or complaint within 24 hours or
on the next workday.

§81.703. Adrussion of Children for Care.

(a) The center must not racially discriminate against
any child.

(b) Staff must inform a child’s parents, in writing,
about the center’s activities and policies before the child
is accepted for care.

(c) Staff must obtain an enrollment agreement for
each child before admission. Staff must keep the agree-
ment on file at the center until 12 months after the child's
last day in care. The director must ensure that the terms
of the agreement related to paragraphs (1)-(14) of this
subsection are met. The parents and director must sign
the agreement, which contains the following:
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(1) the child’s name, birth date, home address,
and home telephone number.

(2) date of admission.

(3) name and address of parents and telephone
numbers at which parents can be reached while the child
is in care.

(4) a statement that:

(A) the child will be released only to a parent
or a person named by the parent, and

(B) in an emergency, the parent must call the
center to give the name of and other identifying infor-
mation about the person picking up the child.

(5) a statement that people bringing or picking
up the child will be sure that staff 1s aware of the child’s
arrival or departure.

(6) hours and days the center cares for children;
maximum time the child may stay in care.

(7) name, address, and telephone number of the
child’s physician.

(8) a statement of the child’s special problems
or needs as indicated by the parent. This includes aller-
gy, existing or pre-existing illness and injuries, and all
hospitalizations.

(9) a statement that special problems or occur-
rences in the center that affect the child will be brought
to the parent’s attention. This includes serious com-
municable diseases.

(10) a statement providing for parent con-
ferences.

(11) a statement informing parents that mini-
mum standards are available in the center for review.

(12) a statement that:

(A) the copy of the agreement must remain in
the center’s records while the child 1s in care, and

(B) the parent must update information as
necessary. The director and parent must initial and date
all changes.

13)
is provided.

(14) emergency medical authorization

transportation permission, if transportation

§81.704. Records

(a) Center staff must maintain a record of any sig-
mficant occurrences to the child

(b) The center must have records of daily atten-
dance of children and staff for the previous 12 months.
The hours each child attended and each staff worked must
be recorded.

(c) The center must maintain complete financial
records. Licensing staff checks these records only on writ-
ten notice from the director of licensing.

(d) The center must maintain personnel records for
all staff and ensure that each staff’s record includes:

(1) the date on which staff began work at the
center; and

(2) three references attesting to the staff’s suita-
bility for the job

(A) The center must obtain references from

the last three employers/supervisors If the person has
been employed in fewer than three places, the center must
obtain references from other people. People other than
employers/supervisors must be unrelated to the staff and
not employed at the center. The center must obtain refer-
ence information from at least three people.
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(B) The center must ensure that all reference
information includes the following:

(i) the name, address, and telephone num-
ber of each reference;

(u) written statements attesting to the staff’s
character; physical, mental, and emotional health; and
competency. The center must ensure that people submit-
ting reference information have signed the statements.
The director must copy and sign quotes from the people
giving reference information orally.

(3) astatement from staff providing information
about any felony and/or misdemeanor convictions with-
in the preceding 10 years and about any pending crimi-
nal charges, including deferred adjudication.

(4) a record of a tuberculosis examination no
earlier than 12 months before beginning this position. Re-
examination is required if local health authorities or the
regional office of the Texas Department of Health recom-
mends it. People age 14 and older who are at the center
while children are 1n care must also have a record of tuber-
culosis examination. People under 14 years old must meet
the same requirements as children in care.

(5) documentation that staff meets the require-
ments in §81.707(a) or (b) of this title (relating to Staff
Qualifications and Responsibilities).

(e) Allrequired records (except financial records)
must be available at the center for the department to in-
spect during hours of operation.

§81.705. Durector Qualifications.

(@) The director of a drop-in care center must be
at least 21 years old, have a high school diploma or its
equivalent, and

(1) a bachelor’s degree from an accredited col-
lege or university with at least 15 credit hours of child
development or early childhood education;

(2) a child development associate credential,

(3) an associate of arts degree 1n child develop-
ment or a closely related area;

(4) aday-care administrator’s credential 1ssued
by a professional organization and recognized by the
department’s Licensing Branch, or

(5) one year of experience in group child care,
teaching, or admunistration or management 1n a child-
care facility and at least 35 clock hours of documented
training 1n child care, child development, or early child-
hood education. The director must have obtained this
training in classes or workshops.

(b) Proof of meeting the above qualifications must
be available at the center.

(c) A person who was director of a drop-in care
center on the effective date of these rules has 12 months
from .hat date to meet comphance if he remains in the
same position.

(d) The director of a drop-in care center licensed
for 35 or more children must meet the requirements 1n
subsection (a) of this section He also must have two years
experience in a drop-in care center classroom or 1n drop-
in care center admimstration. Proof of meeting this
qualification must be available at the center.

(e) A person who was a director of a drop-in care
center licensed for 35 or more children on the effective
date of these rules has two years from that date to meet



the requirements in this rule if he remains in the same
position.

() No one may serve as director of a center who
has been convicted within the preceding 10 years of any
of the following offenses unless the director of licensing
has ruled that the person has established his rehabilitation:

(1) a felony or misdemeanor classified as an
offense against the person or family;

(2) afelony or misdemeanor classified as public
indecency; or

(3) afelony violation of any statute intended to
control the possession or distribution of any substance
included as a controlled substance in the Texas Controlled
Substances Act.

(g) The director must send the department the fol-

lowing on an official departmeat form:

(1) a record of training and experience;

(2) information about felony and/or misde-
meanor convictions within the preceding 10 years;

(3) information about any pending criminal
charges, including deferred adjudication; and

(4) a list of references with addresses and tele-
phone numbers. The references must be adults not relat-
ed to the director and not working at the center. They
must be able to attest to the director’s character; physi-
cal, mental, and emotional health; and competency. (The
department must receive responses from at least three

people.)

§81.706. Durector Responsibilities.

(@) An on-site director must administer the center’s
daily operation in cempliance with minimum standards.
If the director 1s absent from the center, an adult staff
must be designated 1n charge and given the authority to
administer the center. During the director’s absence, the
designated person must adminuster the center in compli-
ance with minimum standards.

(b) The director must provide the staff’s assign-
ments and supervise the staff

(c) The director must give the department on an
official department form the names and required 1den-
tifying information on all staff and other people at the
center older than age 14 who have contact with children
in care. The director must submit this information as part
of the application. He must submit new information with-
in one week after a staff 1s selected.

§81.707. Staff Qualifications and Responsibilities.
(a) Staff who work directly with children must be
age 18 or older. Each must have a high school diploma
or its equivalent.
(b) The center may include in the staff-child ratio
people 16 and 17 years old who:

(1) have graduated from high school,

(2) areenrolled in child-care related career pro-
grams approved by the Texas Education Agency or other
state or federally approved programs, or

(3) are on summer vacation from career pro-
grams. They must work under the direct supervision (in
the same place at all times) of a qualified adult staff.

(c) A person who was on staff on the effective date
of these rules has two years from that date to meet com-
pliance if he remains in the same position.

(d) Staff must show competency, good judgment,
and self-control in working with children. Staff must be

mentally, physically, and emotionally able to perform as-
signed duties.

(e) A person convicted within the preceding 10
years of any of the following offenses must not serve in
any capacity where there is contact with children in care
unless the director of licensing has ruled that the person
has established his rehabilitation:

(1) a felony or misdemeanor classified as an
offense against the person or the family;

(2) afelony or misdemeanor classified as public
indecency; or

(3) afelony violation of any statute intended to
control the possession or distribution of any substance
included as a controlled substance in the Texas Controlled
Substances Act.

(f) Staff must relate to the children with courtesy,
respect, acceptance, and patience.

(8) People whose behavior or health status appears
to endanger the health, safety, and well-being of children
must not be at the center.

(h) People must not smoke in the presence of chil-
dren or consume alcohol when children are at the center.
People who appear to be under the influence of alcohol
or other drugs must not be in the center when children
are present.

(1) People working with children must be free from
other duties except those directly involving the teaching,
care, and supervision of children. Staff supervising the
children must meet the physical needs of the group.

() Responsibilities include keeping the group’s area
clean. Admnistrative functions, meal preparation, or
janitonal duties must not be included in responsibilities.

(k) Staff must supervise children at all times.

(1) If one staff leaves and another staff 1s given
responsibility for the children, the staff leaving must pro-
vide the incoming staff with:

(1) significant information about any particular
child, and

(2) alist of children present 1n the group. This
may be the class roll sheet.

(m) If a parent calls to authorize the emergency
release of a child, staff must verify that the caller is ac-
tually the parent.

(n) Staff must verify the identity of a person autho-
rized to pick up a child but not known to the staff. Staff
must view the picture identification on the person’s
driver’s license and record the name and driver’s license
number. The center must keep this information for 24
hours.

(o) Staff must ensure that children are not out of
control.

(p) People at the center must not abuse, neglect,
or sexually molest childgen.

(q) Effective January 1, 1986, a staff trained in first
aid and a staff trained in cardiopulmonary resuscitation
must be present at the center during all hours of opera-
tion. The center must have on file current certificates at-
testing to the training.

(r) The center must have a written plan(s) for deal-
ing with emergencies, including a description of what each
staff must do in an emergency. Emergencies include, but
are not himited to, fire, explosion, tornado, toxic fume
or other chemical release, an injured child, a child with
symptoms of acute illness, and a child who is not breath-
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ing. Each staff must have a copy of the plan and be
familiar with it. One aspect of the plan must be practiced
every three months. The center must practice these drills
at different times of the center’s operation. The director
must document the practice and keep the record on file
at the center.

§81.708. Staff-Child Ratio.
(a) In a drop-in care center, the number of chil-
dren must not exceed the following:

Infants

Age of Youngest Maximum Number of Children
Child in Group to Be Supervised by One Staff

0-11 months 4
12-17 months 5

(1) When a child in the group is younger than
18 months old, the oldest child in the group must not be
more than 18 months older than the youngest child un-
less nine or fewer children are 1n the center.

(2) If mine or fewer children are in care at the
center, one of the following groupings 1s the maximum
number of children permitted in care of one staff:

(A) If one infant 1s cared for, no more than
eight other children may be 1n care.

(B) If two infants are cared for, no more than
six other children may 1n 1n care

(C) If three infants are cared for, no more than
two other children may be 1n care

Preschool and School-age Children

Maximum Number of Children
to be Supervised by One Staff

Age of Youngest
Child in Group

18-23 months 8
2-§ years 12
6 years and older 15

(b) Staff must use the developmental or emotion-
al age of mentally retarded or emotionally disturbed chil-
dren, as determined by a qualified consultant, to
determine the staff-child ratio.

§81.709. Traimung.

(@) The center must orient new staff members 1n
understanding children and in job expectations when they
begin work The center must have documentation of the
following orientation.

(1) nstruction concerning the requirements in
the “Minimum Standards for Drop-in Care Centers’" and
the licensing law;

(2) information about the center’s policies, -
cluding discipline and release of children;

(3) nstruction in recognizing symptoms of child
abuse or neglect and the responsibility and procedure for
reporting these; and

(4) instructions in the procedures to be followed
in handling emergencies.

(b) Staff must participate yearly in at least 15 clock
hours of training in understanding children and improv-
ing job performance. The director must participate yearly
in at least 20 clock hours of traiming The training must
be documented 1n the staff’s record at the center A year
is defined as 12 months from the date of employment.
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§81.710. Space.

(a) There must be at least 30 square feet of indoor
activity space, measured wall-to-wall on the inside, for
each child in the center. The measurement does not in-
clude single use areas.

(b) The center must have an outdoor play space of
at least 80 square feet for each child using the area at one
time.

(c) All outdoor play areas regularly used by chil-
dren must be accessible by a safe route and enclosed by
a building or fence at least four feet high and with at least
two exits. One exit must be away from the bulding. Staff
must be able to open exits immediately in an emergency.

§81.711. Furmishings. The center must ensure the fol-
lowing:

(1) a working telephone with a listed number;

(2) ndividual cots, beds, or mats at least one inch
thick that are waterproof and washable The center must
ensure that all sleeping equipment and furnishings are
clean and sanitary. Linens must be washed before a differ-
ent child uses them and when soiled If the center pro-
vides care after 9 p m., the sleeping facilities must be
available for 50% of the licensed capacity or for all the
children present, whichever 1s less.

(3) Children have storage available for personal
belongings.

(4) Comfortable arrangements according to the
planned activities are available for the children.

§81.712. Equipment. The center must provide equip-
ment and materials that are appropniate to the develop-
mental needs, individual nterests, and ages of the
children. There must be a sufficient amount of equipment
and materials to avoid excessive competition among the
children or long waits for materials

§81.713 Toulet Facilities

(a) The center must have inside toilets located and
equipped so children can use them independently and staff
can supervise as needed. Bathroom doors must have no
locks within the children’s reach Children must have
privacy in the use of the bathroom as needed

(b) There must be one flush toilet for every 25 chil-
dren.

(1) Unnals may be counted 1n the ratio of chil-
dren to toilets, but they must not exceed 50% of the to-
tal number of toilets Bathrooms which contain urinals
must a'so have flush toilets

(2) Potty chairs may be used, but they must not
be counted 1n the ratio of children to toilets They must
be sanitized after each use

(c) There must be one lavatory for every 25 chil-
dren

§81.714  Use of Faciluy  1f programs not subject to
regulation use the same facilities, the center must not use
any space at the same time another program 1s using that
space.

§81.715  Fire.

(@) In case of fire or danger of fire of explosion,
staff’s first responsibihty 1s to evacuate the children to
a designated safe area.
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(1) Staff must supervise children until the fire
department determines the building is safe to re-enter or
until the children are picked up by their families.

(2) A designated staff on duty must contact the
fire department 1n case of fire or danger of fire, explo-
sion, toxic fume, or other chemical release.

(b) The center must have an annual fire inspection
by a local or state fire marshal. The center must post the
written report of the inspection. It must make any cor-
rections called for in the report. The center must comply
with any restrictions imposed by the fire inspector.

(c) The center must have at least one fire extin-
guisher approved by the fire marshal. The center must
mount the extinguisher on the wall by the hanger or
bracket provided. The height must not exceed five feet
from the top of the cylinder to the floor. The center must
make the extinguisher readily available for immediate use
by the staff. The director or assigned staff must inspect
the fire extingwisher monthly and ensure it is serviced
when required The center must have documentation of
the inspections and service.

(d) By January 1, 1986, the center must ensure the
building is equipped with smoke detectors installed and
maintained according to the manufacturer’s instructions
and 1n comphance with requirements of the local fire
code. Staff must keep a record of maintenance.

(¢) The center must have emergency evacua-
tion/relocation plans posted 1n each room used by the
children. The plan must show two exit paths from each
room unless the room opens directly to the outdoors at
ground level.

(f) The center must have flashhghts or other
battery-powered lighting available to use 1n case of elec-
trical failure

(8) The center must ensure that all children and
staff are able to exit safely from the building within three
minutes in an emergency.

(1) If a center provides child care on any level
above or below the ground floor, the center must obtain
the written approval of a fire marshal for use of other
levels. If the center cannot obtain the fire marshal’s ap-
proval, the center must keep children on the ground floor.

(2) A center must have at least two exits to the
outside located in distant parts of the building. An exit
through a kitchen or other hazardous area cannot be one
of the required exits.

(3) If there are any doors opening into a fenced
yard, children must be able to open the doors easily from
inside the center. The center must not have any locked
doors between rooms while children are present.

(4) The center must not have any blocked doors
or pathways.

(h) Staff must ensure that heating devices and areas
near heat sources are not fire hazards and present no haz-
ard to children

(1) If the center has gas apphances, staff must
ensure that the apphances have metal tubing and connec-
tions unless approved in writing by the fire marshal.

(2) Open flame space heaters are prohibited.
Space heaters must be enclosed and have the seal of ap-
proval of a test laboratory approved by the fire marshal.
Staff must safeguard iloor and wall furnace grates so that
children do not have access to them.

(3) If the center has liquid or gas fuel heaters,
the center must properly vent them to the outside. Un-
vented liquid or gas fuel heaters are prohibited.

(4) If the center uses a fireplace or wood burn-
ing stove, the center must properly vent 1t to the outside.
It must install a rigid screen or guard to prevent children
from falling into the fire or against the stove.

(i) The center must keep combustible material away
from hght bulbs and other heat sources.

() The center must ensure that gas pipes are test-
ed annually for leaks. A copy of the test report must be
posted at the center.

§81.716. Sanitation.

(a) The center must have an annual sanitation in-
spection with a written report by a local or state sanita-
tion official. Staff must post the report at the center. The
center must make any corrections called for in the report
and must comply with any restrictions stated in the report.

(b) The center must keep 1ts building, grounds, and
equipment cleaned, repaired, and maintained to protect
the health of the children.

(c) The center must have adequate hght, ventila-
tion, and heat.

(d) The center must have an adequate supply of
water that meets the standards of the Texas Department
of Health for drinking water. If possible, the source of
water must be a public drinking water system.

(e) Staff must ensure that drinking water 1s always
available to children. The center must supply the water
in a safe and sanitary manner.

(f) The center must ensure that the temperature of
hot water available to children 1s controlled by a ther-
mostat so the water cannot scald (no higher than 120°F).

(8) The center must have adequate and safe flush
toilets and sewage systems. If possible, the center must
be connected to a public sewage system If public sewers
are not available, the center must have treatment facih-
ties that meet the standards of the Texas Department of
Health and that are approved by the local health author-
1ty.

(h) The center must keep all garbage 1n containers
with tight ids away from areas used by children It must
remove garbage from the building daily and from the
center at least once a week.

(1) The center must take measures to keep the center
free of insects and rodents.

() Staff and children must wash their hands with
soap and running water after using the toilet and before
eating Staff must wash hands with scap and running
water before and after changing a diaper, assisting a child
with toileting, before feeding a child or handling food,
and after caring for a child with symptoms of a com-
municable disease

(k) If children use washcloths or cloth towels, the
cénter must ensure that each child has a clean individual
cloth. If paper towels or facial ussues are furmished, the
center must provide a clean individual paper towel for
each child

§81.717. Safety.

(a) The center must keep its building, grounds, and
equipment repaired and maintained to protect the safety
of children.
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(1) The center must have child-proof covers or
safety outlets for electrical outlets accessible to children
younger than five years old.

(2) The center’s electric fans and heaters must
be mounted oui of children’s reach or have safeguards
that keep children from being injured.

(3) If the center has window air conditioners,
they must be installed so children cannot reach working
parts.

(4) If 220-volt electrical connections are within
the children’s reach, the center must cover them with a
screen or guard.

(5) The center must equip stairs, porches, and
platforms more than two feet above the ground with rail-
ings the children can reach.

(6) The center must keep its play area dry and
free from sharp objects. The center must keep tanks,
ponds, open wells, drainage ditches, sewage pipes, dan-
gerous machinery, and other hazards fenced to keep the
children out. The center must not have garbage cans or
highly flammable matenal in the play area. Covered trash
cans are permitted.

(7) By January 1, 1986, the center must main-
tain a resilient surface under and surrounding all:

(A) chmbing equipment more than five feet
high, and

(B) swings with supports more than five feet
above the ground. This surface must be extended to cover
the fall zone. The resilient surface must not be installed
over asphalt or concrete. (Resilient surfaces include sand,
pea gravel, shredded bark, or shredded rubber at least
six inches deep. Resilient mats or tiles which meet the Na-
tional Bureau of Standards test criteria for impact attenu-
ation performance of surfaces installed under playground
equipment also comply.)

(b) Indoor and outdoor equipment and supplies
used both at and away from the center must be safe for
the children.

(1) Outdoor play equipment must be placed away
from busy areas in the yard and securely anchored un-
less portable by design.

(2) The center must not allow toys that explode
or that shoot things

(3) The center must not have furnishings, equip-
ment, or toys that have lead painted surfaces or contain
toxic material.

(4) The center must ensure that children do not
have access to toxic substances indoors and out.

(5) All swing seats must be constructed of dura-
ble, lightweight, relatively pliable matenal, such as rub-
ber or nylon webbing.

(6) All heavy equipment must be installed 1n a
manner to prevent tipping over or collapsing.

(7) The center must not allow children to use:

(A) chimbing equipment or swings on concrete
or asphalt, or
(B) swings with concrete or asphait 1n the fall
zone.
(8) The center must ensure that no equipment has
openings or angles that could entrap a child’s head.
(9) The center must ensure that no pinch, crush,
or shear points are on equipment or underneath equip-
ment.
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(c) The center must have first aid supplies readily
available to staff, in a designated location, and out of
the children’s reach. The center must post an immedi-
ately accessible guide to first aid and emergency care.

§81.718. Health Requirements for Children.

(a) The center must keep current immunization
records for each child who has been to the center three
or more times. Staff must ensure that each child’s im-
munization record includes the child’s birth date, the
number of doses and type, and the dates (month, day,
year) the child received each immunization. The center’s
compliance with this rule is measured by one or more of
the following for each child:

(1) awritten and dated record that the child has
been immunized against diphthena, tetanus, pertussis, po-
ho, measles, mumps, and rubella. There must be:

(A) arecord with a rubber stamp or signature
of the physician or health personnel, or

(B) amachine or handwritten copy of the im-
munization record. Staff copying the information must
sign the handwritten copies.

(2) awntten and dated statement from a hcensed
physician or other authorized health personnel that im-
munizations against at least one of the diseases in para-
graph (1) of this subsection have begun. The immuniza-
tion cycle must be completed as soon as is medically feasi-
ble. The center must have a current immunization record
on file.

(3) a certificate signed by a licensed physician
stating that the required immunization would be injuri-
ous to the health and well-being of the child or a mem-
ber of the child’s family or household.

(4) an affidavit (notarized statement) signed by
the parent that the immunization conflicts with his reli-
gious beliefs and practices.

(5) awritten and dated statement signed by the
parent that the child’s immunization record is current and
1s on file at the school or other licensed facility the child
attends. The parent must include the name of the facili-
ty 1n the statement.

(d) The center must have a record showing that the
child has been tested for tuberculosis if the child has been
at the center three or more times and if the local health
authonties or the regional office of the Texas Department
of Health recommended a test. A dated statement signed
by the parent that the child’s tuberculosis test record is
current and 1s on file at the school or licensed facility the
child attends also complies. The parent must include the
name of the facility in the statement.

§81 719. lliness or Injury. .

(@) A child who appears ill must not be admitted
to the center unless approved in writing by health per-
sonnel

(b) The center must handle illness or injury to pro-
tect the health of all children in the center.

(1) The center must provide an ill or injured chjld
with a bed, cot, or mat away from the other children.
Staff must call the child’s parent immediately. The child
must be supervised until he leaves the center.

(2) Staff must give the child first aid c: cardio-
pulmonary resuscitation, if needed. In the case of a crit-
ical illness or injury, staff must call the physician named



by the parent, take the child to the nearest emergency
room or minor emergency chnic, or call for an emergen-
cy vehicle

§81 720. Medications.

(a) If a center agrees to administer medications,
staff must admimster the medication to the child as
follows

(1) Prescription medications must be in the ongi-
nal container labeled with the child’s name, a date, direc-
tions, and the physician’s name. Staff administer the
medication as stated on the label directions. Staff must
not admimnister medication after the expiration date.

(2) Staff must ensure that nonprescription med:-
canion 1s labeled with the child’s name and the date the
medication was brought to the center. Nonprescription
medication must be in the oniginal container Staff must
admnister 1t according to label directions 1f approved in
writing by health personnel or the child’s parent

(3) Staff must document each dose of medica-
tion administered showing the child’s name; the name of
the medicine, date, ime, and amount administered; and
the name of the staff admimstering the medicine

(by) Staff must keep medications out of children’s
reach or 1n locked storage.

(¢) Staff must keep medications requiring refriger-
ation separate from food.

(d) Staff must return medications to the child’s par-
ent at the end of each stay

§81 721. Emergency Phone Numbers.

(a) The center must post the following emergency
telephone numbers by a telephione accessible to all staff.
This telephone must not be a pay phone

(1) Ambulance service or emergency medical
services (EMS)

(2) Police or sheniff’s department.

(3) Fire department

(4) Poison control center

(5) Licensing office

(6) Local children’s protective services office or
child abuse hothne

(7) The center (witn address).

(b) The center must keep the following telephone
numbers 1n a place accessible to the telephone and to all
staff

(1) Numbers at which parents may be reached

(2) Numbers of the physicians designated by the
parents.

(3) Numbers at which on-call staff may be
reached

§81.722 Ammals.

(a) The center must ensure that ammals on the
premuses have been vaccinated according to a licensed
veterinarian’s recommendations. Staff must file docu-
mentation of vaccinations at the school

(b) Staff must keep the center and play yard free
of stray ammals Staff must not allow children to play
with stray animals

§81 723 Food Service and Nutrition

(a) The center must ensure that all food and drink
served are of safe quality and are stored, prepared, dis-
tributed, and served under sanitary and safe conditions.

The center must wash and sanitize food service equip-
ment.

(b) Cleaning supphes must be clearly marked, kept
separate from food, and kept inaccessible to children.

(c) Staff must practice good hygiene when handling
food Staff with open or infected wounds must not work
in the food preparation area. No one may smoke 1n any
of the food areas

(d) Staff must discard single service napkins, bibs,
dishes, and utensils after use. Washable napkins, bibs,
and tablecloths must be cleaned after each use.

(e) Staff must serve a snack or a meal to each child
who stays at the center for four or more consecutive
hours The food may be brought from home or provid-
ed by the center

(f) 1f food or drink a child brings into the home
appears unsanitary, unclean, spoiled, or contaminated,
staff must not permit the child to consume 1t. If the child
has been 1n the center four hours, staff must offer addi-
tional food to the child

§87 724  Operation

(a) Staff must provide activities for each group ac-
cording to ages, interests, and abilities of the children.
The activities must be approprate to each child’s health,
safety, and well-being Staff must include opportunities
for both quiet and active play.

(b) If achild appears tired, staff must give him the
opportunity rest Rest periods must not last longer than
two hours The rest area must be adequately lighted to
allow visual supervision at all times.

(¢) The center must ensure the children’s safety at
the center, on field trips and excursions and on any trans-
portation provided by or for the center

(1) Staff supervising children must have emer-
gency medical forms and emergency contact information
for each child in the group.

(2) Staff must have a written list of the children
1n the group and must check roll before, during, and af-
ter the trip

(3) Staff must have first aid supphes available
on field trips

(4) When ch Idren are not at the center and not
being transported, the staff-child ratio must be as follows:

Age of Youngest Maximum Number of Children

Child 1n Group to Be Supervised by One Adult
0-23 months 2
2-3 years 6
4-5 years 8
6 years 15

(d) Swimming and wading activities are not per-
mtted

§81 725  Discipline and Guidance.

(a) The center must ensure that discipline and
guidance are consistent, are based on an understanding
of individual needs and development, and promote self-
disctphine and acceptable behavior

(b) There must be no cruel, harsh, or unusual
punishment or treatment

(1) Staff must not shake, bite, or hit, or spank
children Staff must not put anything 1n or on a child’s
mouth as punishment.
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(2) The center may use brief, supervised separa-
tion from the group if necessary, but staff must not place
children in a locked room or m a dark room with the door
closed.
(3) Staff must not humiliate or subject children
to abusive or profane language. Staff must not associate
punishment with food, naps, or toilet training. Staff must
assure that bedwetters are not shamed or punished.

§81.726. Infant Care.

(a) Staff must provide infants with an environment
which 1s safe and physically, mentally, emotionally, and
socially stimulating. Staff must care for infants in rooms
and outdcor play areas separate from older children and
in accord with infant groupings stated in §81.708(a) of
this title (relaung to Staff-Child Ratio).

(b) Infants who are not yet climbing must have in-
dividual cnibs with a waterproof mattress covered by a
clean crib sheet Mobule infants may sleep on a low cot
or mat.

(c) Staff must talk to, hold, and play with the n-
fants.

(d) Infants, while awake, may remain n their cribs
for up to one hour as long as they stay content and re-
sponsive

(e) A staff must always be in the room with the in-
fants.

() Staff must properly store feeding bottles. Staff
must ensure botties are clearly marked with t 1e child’s
name.

(8) The center must ensure that infants up to six
months old are held while being bottle fed. Infants over
six months old must be held, if needed Bottles must never
be propped The child or an adult must hold the bottle.

(h) The center must ensure that infants not yet
ready for table food are fed an infant formula or diet
approved 1n writing by the child’s physician or parent.
Staff must obtain written feeding instructions, dated and
signed by the parent, and updated as changes are made.

(i) Infants no longer being held for feeding must
be fed 1n a manner that ensures their safety and comfort.
If an infant shows evidence of wanting to feed himself,
staff must encourage the infant to do so

() Staff must promptly discuss feeding problems
with parents.

(k) Staff must promptly change soiled or wet dia-
pers and other clothing 1n a sanitary and safe manner.

(1) Staff must place the child on a clean, wash-
able surface disinfected after each use. Staff may also use
surface with a clean, disposable covering which is changed
after each use .

(2) Staff must use individual washcloths and
towels or disposable towelettes to thoroughly cleanse and
dry the child at each diaper change

(3) Staff must promptly rinse soiled or wet re-
usable diapers by the flush toilet method.

(4) Staff must place all used diapers in a moisture
proof bag or store them in a covered container which is
cleaned daily

§81.727. Children with Need for Special Care The
center must ensure that children who need special care
because of disabling or imiting conditions are given the
care quahfied psychologists, physicians, or other experts
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recommend. The center document the recommendations
and their accomplishment.

§81.728. Night Care.

(a) A center offering night care must comph with
any applicable fire and safety requirements for this type
of care.

(b) The center must have visible exits. This may be
provided by exit lights or by lighted exits.

(c) Staff must be awake at all times. Staff must en-
sure that activities and routines meet the unique needs
of children in night caie.

(d) Children staying the night must have the op-
portunity to bathe. If bathtubs or showers are used, staff
must supervise preschool-age children. Staff must ensure
privacy for school-age chuldren. The center mus* ensure
that tubs or showers are cleaned after each use. Staff must
ensure that each child has a fresh washcloth and towel.

§81.729. Transportation.

(a) Effective January 1, 1986, if a drop-in care
center provides transportation, each child being transport-
ed must ride either 1n an infant carrier, a child seat, or
a scat belt, as appropnate to the child’s age and size.

(b) These requirement apply to all transportation
including, but not hmited to, transportation to and from
the center, to and from school, and on field trips.

(¢) These requirements apply to any vehicle used
by or for the center to provide transportation, regard-
less of whether owned by the center and regardless of the
type of vehicle—automobile, van, school bus, or other.
The requirements do not apply when children age five
and older are being transported in buses weighing 10,000
pounds or more 1f seat belts were not installed at the time
the bus was manufactured.

(1) Appropriateness 1s determined as follows:

(A) The center must ensure that an infant who
cannot sit up without support s properly restrained in
a dynamucally crash-tested and federally approved infant
carrier designed as a child passenger restraint device. The
carrier must be place in a semi-rechining position, facing
the back of the car, with a built-in five-point safety har-
ness to hold the child in. The carrier must be held in the
seat by the standard fixed seat belt

(B) The center must ensure that each child un-
der three years old who can sit alone 1s properly seated
in a child seat that 1s dynamically crash-tested and feder-
ally approved as a child passenger restraint device.

(C) The center must ensure that each child age
three and older rides in either a child seat that 1s dynami-
cally crash-tested and federally approved as a child pas-
senger restraint device or 1n a seat belt Only one person
may use each seat belt.

(D) A child may nde 1n a shoulder harness and
seat belt if the shoulder harness goes across the child’s
~hest and not across the child’s face or neck.

(2) Staff must properly anchor each restraint
device to the vehicle seat and use the device according
to the manufacturer’s specifications

(3) Staff must ensure that each child transport-
ed remains seated and properly restrained by the pas-
senger restraint device appropniate to his age, size, and
physical condition while the vehicle 1s 1n motion.



(4) If parents provide equipment for the center
to use for transporting the child, the equipment must meet
the specifications stated in this rule

(b) Effective January 1, 1986, the driver and all
adult passengers n a vehicle transporting drop-in care
children must be properly restrazned by a shoulder har-
ness and/or a seat belt when the vehicle 1s in motion

(¢) The center must load and unload children at the
curb side of the vehicle or 1n a protected parking area
or dnveway. The center must not allow children 1o cross
a street unsupe vi>cd after leaving a vehicle.

(d) The center imust keep first aid supphies 1n all
vehicles transporting ch ldren

(¢) The center mu,t equip all vehicles used for
transporting children w'.h a minimum of one 6-BC port-
able fire extinguisher The fire extinguishers must be 1n-
stalled 1n the passenger compartment of the vehicle and
must be accessible to the adult occupants.

() The center must ensure that children are not
transported 1n the open back of a truck and that children
are not transported 1n vanc< or station wagons from which
the bench seats have been removed

(g) The staff-child ratio for transportation of chil-
dren must be met

(1) One adult 1in addition to the driver must be
present for each group of four children (or fraction of
a group) under two years old.

(2) For children age two or older, the staff-child
ratio 1s established by any of the options outhned in
§81.708(a) of this title (relating to Staff-Child Ratio) If
there are children under four years old, at least two adults
must always be present

§81 730 Glossary. The following words and terms,
when used 1n this subchapter, shall have the following
meanings, unless the context clearly indicates otherwise

Abuse—Nonaccidental infliction or threat of 1n-
flicion of physical, emotional, or mental harm to a child

Activity space—Area or rooms used for children’s
acuivity including those separate from a group's class-
room

Administrative functions—Functions which 1n-
volve the management of a drop-in care center such as
bookkeeping, enrolling children, answening the telephone,
and collecting fees

Admission—The process of entering a chiid in a
center The date of admission 1s the first day on which
the child 1s actually present in the center

Adult—A person 18 years old or older

Application—The form the department furnish-
es to gather information about and to document the 1n-
tent of the governing body to set up a drop-in care center
The application also includes all matenal required to be
submitted to the department

Attendance—Children actually present in the
drop-in care center at any given time (Not to be confused
with enrollment )

Child—A person who has not reached his 18th
birthday

Child development associate credential—A creden-
tial which 1s highly desirable for staff working directly
with young children; based on assessed competency n
several areas of child care and child development Child
development training 1s available in the public commu-

nity and jumor college system as well as in four year col-
leges, either in regular child development, vocational
programs, or through adult continuing education courses.

Children with need for special care—Children with
disabling or hmittng conditions which prevent or limit par-
ucipation in the normal activities of the school and which
may require additional supervision Disabling or hmit-
ing conditions include visual impairment or deafness,
other physical disabilities, mental retardation, emotion-
al disturbance, or learning disabiliies Consultative ser-
vices for children with need for special care.

(A) Quahfied consultants include psyckol-
ogists, special education counselors, educational diag-
nosticians, special education supervisors, teachers
certified by the Texas Education Agency to teach men-
tally retarded or emotionally disturbed children, pediatn-
aans, and MSW social workers skilled in assessing normal
and unusual developmental problems in children.

(B) Such consultants may be found in state
schools and hospitals, MHMR centers, human develop-
ment centers, public school special education depart-
ments, unnersity psychology or special education
departments, and the state hsting of certified psychol-
ogists

Department—Used 1n these rules to refer only to
the Texas Department of Human Resources

Direct child care—The supervision, guidance, and
care of children as compared to food service, janitonal
functions, or administrative functions

Director—That person the governing body desig-
nates to assume daily on-site responsibility for the oper-
auon of a drop-in care center, including maintenance of
mimimum standards In muluple centers under a chief ad-
ministratin e officer, the director 1s the person physically
present at each center

Drop-in care—The care, supervision, and guidance
of a child or children, unaccompamed by parent, guard-
1an or custodian, 1n a place other than the child’s own
home or homes

Drop-in care activities—The planned program
provided by a drop-in care center the daily schedule

Drop-in care area— That area specifically licensed
for use by the drop-in care program This may include
a specific portion or portions of the building and grounds
of a larger facihty or onz or more buildings at the same
location That area, both indoor and outdoor, designat-
ed 1n the plan of operation

Drop-in care center—The enuire faciity  This term
applies to program, buildings, grovends, furmshings, and
equipment

Drop-in care locaion—The street address of the
drop-in care center, the lot or lots on which the building
or buildings are located

Drop-in care program— Those services and activi-
ties which are provided by a drop-in care center the daily
schedule

Facihity —Includes people, administration, govern-
ing body, activities (on or off the premises), operations,
buildings, grounds, equipment, furmishings, and
materials

Family day care—Care for one through six chil-
dren when at least one of the children 1s not related to
the caregiver
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First aid supphes— Required supplies include mul-
tisize adhesive bandages, gauze pads, tweezers, cotton
balls, hydrogen peroxide, syrup of ipecac, and a ther-
mometer

Food service—The preparation or serving of meals
or snacks

Garbage—Waste food or items which, when de-
tenorating, cause offensive odors and attract rodents, n-
sects, and the like

Governing body—The entuity with ultimate
authornity and responsibility for the overall operation of
the drop-in care center All governing bodies will be one
of the following types:

(A) Sole proprietorship—Owned by an indi-
vidual with the legal right and responsibihity to possess,
operate, sell, and otherwise deal with the facility. May
include a facility owned in common by husband and wife

(B) Partnership—A combination by contract
of two or more people who use their money, labor, and
skill to carry on a continuing business, dividing the profits
and sharing the losses 1n an agreed manner Includes
general and limited partnerships.

(C) Corporation—An intangible entity creat-
ed by individuals to operate for profit but to hmit in-
dividual hability Organized according to the Texas
Business Corporation Act or similar act of another state
as evidenced by its articles of incorporation

(D) Nonprofit corporation—Equivalent of
‘‘not for nrofit corporation *° None of the income 1s dis-
tnbuted to members, directors, or officers Orgamzed un-
der the Texas Non-Profit Corporanion Act

(E) Nonprofit corporation with religious
affihation—Has nonprofit corporation status and i1s oper-
ated by, responsible to. or associated with an organiza-
tion of individuals devoted to religious purposes. Does
not tnclude those whose relationship with a religious or-
gamzation 1s only for business, such as those who only
lease space

(F) Association—A combination of individu-
als and interests of some kind without Internal Revenue
Service tax-exempt status Not orgamized under the Texas
Business Corporation Act

(G) Nonprofit association—A combination of
individuals and interests of some kind, synonymous with
“‘society,”” with operations devoted to chantable, benevo-
lent, religious, patnotic, or educational purposes Not or-
gamzed under the Texas Business Corporation Act

(H) Nonprofit association with religious affil-
iation—A combinauon of individuals and interests of
some kind, synonymous with ‘‘society,’’ with operations
devoted to rehgious purposes. Not organized under the
Texas Business Corporation Act. Operated by, respon-
sible to, or associated with an orgamization of individu-
als devoted to religious purposes Does not include those
whose relationship with a religious organization 1s only
for business, such as those who only lease space

(I) State operated—Operated by. under the
direct junsdict:on of, and responsible to an agency of the
State of Texas

(J) Other political subdivision—Operated by
and under the junsdiction of a county mumgcipality,
school district, or other pohtical entity
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Group—A specific number of children assigned
to specific staff. Each child in any group has the follow-
ng things in common with every other child in his group:

(A) the same staff responsible for the child’s
basic needs, and
(B) the same classroom or activity space.

Group child care—Care for seven or more chil-
dren when at least one of the children 1s not related to
the caregiver.

Handwashing—Rubbing hands together with soap
under running water

Health personnel—A licensed physician, a hicensed
registered nurse, or a person providing prevenuve, diag-
nostic, or therapeutic medical care to individuals 1n the
community

Janitonal functions—Those services which involve
cleamng and maintenance above that which is required
for the continuation of the a drop-1n care program, such
as cleaning carpets, washing cots, and the like. Sweep-
ing after an activity or mopping up spills may be neces-
sary for continued use of the classroom, but total sweep-
ing, vacuuming, or mopping of a classroom 1s a janitori-
al function

License—A complete document issued to the gov-
erning body of a center authonzing the hicensee to oper-
ate at a specified location according to the provisions of
the license, the law, and the rules and regulauons of the
Texas Department of Human Resources.

Neglect—Nonaccidential failure or threatened fail-
ure to provide a child with the physical and emotional
requirements for life, growth, and development

Night care—Care given to children who are start-
ing or continuing their night sleep or to children who
spend the might at the center

Parent—Used in this document to refer to parent,
legal guardian, or managing conservator

Plan of operation—The form the department fur-
nishes on which the governing body outlines the plans
for operating a drop-in care center.

Probation—A sanction placed on a center instead
of revocation. Under probation, the school may remain
open and continue to provide day care

Provisional hicense—A license the department 1s-
sues to a center whose plans meet the department require-
ments but which 15

(A) not currently operating,

(B) not licensed for the location stated 1n the
application, or

(C) changing ownership.

Sanitary seeping furmishings—Linens which have
be<n laundered since a different person slept on them or
laundered after being so..ed.

School-age care—Care offered to chuldren between
the ages of five before September of that school year)
and 18

Sexual abuse—Any sexually onented act or prac-
tice involving staff or another adult and a child in care

Single use areas—Include, but are not hmited to,
bathrooms, hallways, storage rooms, cooking areas of
kitchens, and indoor swimming pools

Staff—Any person responsible for working in con-
tact with children whether paid or unpaid. He must meet
the qualifications and conditions outlined in these rules.
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Supervision—The act of caring for a chiid or
group of children. This includes awareness of and respon-
sibility for the ongoing activity of each child. It requires
physical presence, knowledge of activity requirements and
children’s needs, and accountability for their care. This
includes staff being near enough to children to intervene
when needed

Training—Time spent 1n workshops; conferences
of child care, early childhood, or educational associations;
formal schooling; or time with consultants. Training must
be 1n subject areas such as child care, child development,
and early childhood education. Training for directors may
also be 1n supervision of staff or program administration.

Trash/litter—Paper products, plastic, cloth, and
the hke.

This agency hereby certifies that the proposal has
been reviewed by legal counsel and found to be within
the agency’s authority to adopt.

Issued in Austin, Texas, on July 31, 1984

TRD-847683 Marlin W Johnston
Commisstoner
Texas Department of Human
Resources

Proposed date of adoption
September 29, 1984

For further information, please call (512) 441-33565,
ext. 2037

Subchapter UUUU. Support Documents
40 TAC §81.9801

The Texas Department of Human Resources proposes
amendments to 881 9801, concerning the informa-
tion in its table of foods to be served to meet nutr-
tional needs In its day care licensing rules. Section
81.9801 adopts by reference the department’s table
titled “’Kinds and Amounts of Foods to Be Served to
Meet Nutritional Needs.’’

The rule 1s being amended to combine information on
kinds and amounts of food that day care facilities must
serve to meet nutritional needs The department has
also included additiona!l foods that meet nutnitional
needs

Cris Ros-Dukler, assistant commussioner for licensing,
has determined that for the first five-year period the
rule will be in effect there wi!! be no fiscal implications
for state or local government or small businesses as
a result of enforcing or administering the rule

Ms Ros-Dukler also has determined that for each year
of the first five years the rule as proposed is in effect
the public benefit anticipated as a result of enforcing
or administering the rule i1s the increased safety and
protection of children in out-of-home care There is
no anticipated economic cost to individuais who are
required to comply with the rule as proposed.

The department has scheduled public hearings across
the state to accept comments on the proposed amend-
ment. At the same time, the department aiso will be

accepting comments on new standards for day care
centers; drop-in care centers, group day homes, kin-
dergartens and nursery schools, and schools grades
kindergarten and above All hearings are being held
from 3 to 8 p.m They are scheduled as follows Au-
gust 13, DHR boardroom, Austin, 706 Banister Lane,
August 14, Holiday Inn, Room #3, San Antonio, 318
West Durango; August 15, La Quinta Royale, Sala #1,
Corpus Chnsti, 601 North Water Street; August 16,
Hilton Hotel, McAllen, Crockett/Bowie Room, 2721
South 10th, August 20, Room 134, University Center
Building, Tyler, UT-Tyler, 3900 University Boulevard,
August 21, Twilght Ballroom, Student Center, Nacog-
doches, Stephen F Austin State University, August
22, Civic Center, Beaumont, 701 Main Street, August
23, Personnel and Traiming Building, Houston, Room
6 and Room 8, 1349 East 40th Street, August 28,
Community Center, Arlington, 2800 South Center,
August 29, DHR training room, Wichita Falls, 600
Scott; August 30, DHR training room, Abilene, 4380
Spindletop, September 4, Lecture Hall on Highlander
Drive, Waco, McLennan Community Coliege, 1400
College Drive, September 5, Room 107, Lubbock Civic
Center, Lubbock, 1501 Sixth Street, Room 107, Sep-
tember 6, Texas Tech Health Science C~nter, Amaril-
lo, 1400 Wallace Boulevard, September 11, DHR
Regional Headquarters, Midland, large conference
room, 2301 North Big Spring, September 12, City
Council Chambers, El Paso, second floor, 2 Civic
Center Plaza

Comments may be sent to Cathy Rossberg, adminis-
trator, Policy Development Support Division--502,
Texas Department of Human Resources 153-B, P O
Box 2960, Austin, Texas 78769, within 60 days of
publication in this Register

The amendment 1s proposed under the Hu:r
Resources Code, Title 2, Chapter 22 and Chapter 42,
which authornizes the department to administer pub-
lic assistance and day care licensing programs

§81 9801. Kinds and Amounts of Foods to Be
Served  The Texas Department of Human Resources
adopts by reference the table [tables] titled ‘‘Kinds and
Amounts of Foods to Be Served to Meet Nutritional
Needs’’ [*‘Kinds of Foods to Be Served to Meet Nutri-
tional Needs’’ and ‘‘Amounts of Foods to Be Served to
Meet Nutritional Needs’’] as amended in January 1985
Copies of the table [these tables] may be obtained from
the Texas Department of Human Resources, Licensing
Branch, P O Box 2960, Austin, Texas 78769

This agency hereby certifies that the proposal has
been reviewed by legal counsel and found to be within
the agency’s authority to adopt

Issued in Austin, Texas, on July 20, 1984

TRD-847662 Marhn W Johnston
Commussioner
Texas Department of Human

Resources

Proposed date of adoption
September 29, 1984

For further information, please call (512) 441:3355
ext 2037

v
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Chapter 85. General Licensing
Procedures
Subchapter UUUU. Support Documents

40 TAC 585.9801

The Texas Department of Human Resources proposes
amendments to 885 9801, concerning immunization
requirements, in its general licensing chapter. Section
85.9801 adopts by reference the table titled ‘'Child
Care Facility immunization Requirements’’ and follow-
ing “"Notes "’

The amendinents delete obsolete dates and cianfy the
requirements

Cris Ros-Dukler, assistant commissioner for licensing,
has determined that for the first five-year period the
rule will be In effect there will be no fiscal implications
for state or local government or small businesses as
a result of enforcing or administering the rule

Ms Ros-Dukler also has determined that for each year
of the first five years the rule as proposed is in effect
the public benefit anticipated as a result of enforcing
or administering the rule will be the increased safety
and protection of children in out-of-home care There
1s no anticipated economic cost to individuals required
to comply with the rule as proposed

The department has scheduled public hearings across
the state to accept comments on the proposed amend-
ment At the same time, the department alsc will be
accepting comments on new standards for day care
centers, drop-In care centers, group day homes, and
kindergartens and nursery schools, and schools

grades kindergarten and above All hearings are be-
ing held from 3-8 p m They are scheduled as follows

August 13, DHR boardroom, Austin, 706 Banister
Lane, August 14, Holiday Inn, Room #3, San Anto-
mio, 318 West Durango, August 15, La Quinta Royale,
Sala #1, Corpus Christi, 601 North Water Street; Au-
gust 16, Hilton Hotel, McAlien, Crockett/Bowie Room,
2721 South 10th, August 20, Room 134, University
Center Building, Tyler, University of Texas at Tyler,
3900 University Boulevard, August 21, Twilight Ball-
room, Student Center, Nacogdoches, Stephen F.
Austin State University, August 22, Civic Center,
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Beaumont, 701 Main Street; August 23, Personnel
and Training Buillding, Houston, Room 6 and Room 8,
1349 East 40th Street; August 28, Community
Center, Arlington, 2800 South Center; August 29,
DHR training room, Wichita Falls, 600 Scott; August
30, DHR training room, Abilene, 4380 Spindletop;
September 4, Lecture Hall on Highlander Drive, Waco,
McLennan Community Coitege, 1400 College Drive;
September 5, Room 107, Lubbock Civic Center, Lub-
bock, 1501 Sixth Street, Room 107; September 6,
Texas Tech Health Science Center, Amarillo, 1400
Wallace Boulevard; September 11, DHR Regional
Headquarters, Midland, large conference room, 2301
North Big Spring; September 12, City Council Cham-
bers, El Paso, second floor, 2 Civic Center Plaza.

Comments on the proposal may be sent to Cathy
Rossberg, Administrator, Policy Development Support
Division—502, Texas Department of Human Re-
sources 153-B, P.O. Box 2960, Austin, Texas 78769,
within 60 days of publication in this Register.

The amendments are proposed under the Human
Resources Code, Title 2, Chapter 22 and Chapter 42,
which authorizes the department to administer pub-
lic assistance and day care hcensing programs.

§85.9801. Child Care Facility Immunization Require-
ments The Texas Department of Human Resources
adopts by reference the table titled ‘‘Child Care Facility
Immunization Requirements’’ and following ‘‘Notes,"’
dated January 1985 [September 1, 1979]. This document
1s pubhished by the Texas Department of Health and avail-
able from Policy Development Support Division [Systems
and Procedures], Texas Department of Human
Resources, P O. Box 2960, Austin, Texas 78769.

This agency hereby certifies that the proposal has
been reviewed by legal counsel and found to be within
the agency’s authority to adopt.

Issued in Austin, Texas, on July 20, 1984

TRD-847663 Marlin W Johnston
Commissioner
Texas Department of Human

Resources

osed date of adoption.

ptember 29, 1984

urther information, please call (512) 441-3366.
t 2037.



An agency may withdraw proposed action or the remaining effec-
tiveness of emergency action on a rule by filing a notice of withdrawal
with the Texas Register The notice Is generally efiective immedi-
ately upon filing with the Register

If a proposal is not adopted or withdrawn within six months after the
date of publication in the Register, it will automatically be withdrawn
by the Texas Register Notice of the withdrawal will appear in the
next regularly scheduled issue of the Register The effective date
of the automatic withdrawal will appear immediately following the
published notice.

No further action may be taken on a proposal which has been auto-
matically withdrawn. However, this does not preclude a new proposal
of an identical or similar rule following normal rulemaking procedures

Withdrawn
Rules

ments to §113.9, concerning registration of securities.

TITLE 7. BANKING AND
SECURITIES

Part VII. State Securities Board

Chapter 113. Registration of
Securities \

7 TAC §113.9

The State Securities Board has withdrawn from con-
sideration for permanent adoption proposed amend-

The text of the amended section as proposed ap-
peared in the March 9, 1984, 1ssue of the Texas
Register (9 TexReg 1411)

Issued In Austin, Texas, on July 24, 1984
TRD-847720 Denise Voigt Crawford 4

General Counsel
State Securities Board
Filed: July 24, 1984
For further information, please call {512) 474-2233.
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An agency may take final action on a rule 30 days after a proposal
has been published in the Register. The rule becomes effective 20
days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute
or regulation requires implementation of the action on shorter notice.

The document, as published in the Register, must indicate whether
the rule I1s adopted with or without changes to the proposal. The no-
tice must also include paragraphs which explain the legal justifica-
tion for the rule, how the rule will function, contain comments
received on the proposal, list parties submitting comments for and
against the rule, explain why the agency disagreed with suggested
changes, and contain the agency’s interpretation of the statute un-
der which the rule was adopted

If an agency adopts the rule without any changes to the proposed
text, only the preamble of the notice and statement of legal author-
ity will be pubiished The text of the rule, as appropriate, wili be pub-
lished only If final action is taken with alterations to the proposal.
The certification information, following the submission, contains the
effective date of the final action, the proposal’s publication date, and

a telephone number to call for further information

9 Te>.<Reg 4174

TITLE 1. ADMINISTRATION

Part IV. Office of the Secretary of
State

Chapter 91. Texas Register

* Filing of Documents

1 TAC 8§891.24

The Office of the Secretary of State adopts amend-
ments to §91 24, without changes to the proposed
text published in the May 18, 1984, issue of the Texas
Register (9 TexReg 2733)

Previously, an agency had to file a withdrawal on the
day it was to be effective, it could not specify a later
effective date This made it difficult to withdraw an
emergency rule being replaced by an adopted rule, be-
cause the agency had to file the withdrawal of the
emergency rule on the effective date of the adopted
rule.

The amendments allow an agency filing a withdrawal
to specify an effective date not to exceed 20 days
from filing.

The Texas Department of Health commented in favor
of the amendments, however 1t requested that an
agency withdrawing a rule be permitted to give a rea-
son for the withdrawal, because in some instances a
reason Is necessary or appropriate The reason for the
withdrawal of an emergency ruie might be that it is
being replaced by an adopted rule piior to the regular
expiration date of the emergency rule. However, a
reader of the withdrawal notice in the Register would
not know from reading the notice that an adopted rule
1s feplacing the emergency rule and would have to ob-

July 31, 1984
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tain that information elsewhere in the same or another
issue of the Register.

The Register disagrees with the Texas Department of
Heaith. To include a reason for a withdrawal would
create unnecessary paperwork and increase the vol-
ume size and printing costs of the Register.

The amendments are adopted under the Administra-
tive Procedure and Texas Register Act, Texas Civil
Statutes, Article 6252-13a, which provides the Texas
Register, Office of the Secretary of State, with the
authonity to adopt rules governing the submission of
documents for publication

This agency hereby certifies that the rule as adopted
has been reviewed by legal counsel and found to ba
a valid exercise of the agency’s legal authornity.

Issued In Austin, Texas, on July 23, 1984,
TRD-847690 John W Fainter, Jr.
Secretary of State

Effective date- August 14, 1984
Proposal publication date. May 18, 1984
For turther information, please call {612) 475-7888.




TITLE 10. COMMUNITY
DEVELOPMENT

Part Il. Texas Economic
Development Commission

Chapter 107. Industrial Projects

General Rules and Industrial Revenue
Bond Program

10 TAC §107.2

The Texas Economic Development Commussion adopts
amendments to §107.2, with changes to the pro-
posed text published in the April 10, 1984, 1ssue of
the Texas Register (9 TexReg 2010;

The amendments are adopted to set the amount of
the fee for filing a bond application with the commus-
sion at $500, and to establish guidelines tha. describe
the kinds of areas that may be considered to be blight-
ed or economically depressed for purposes of financ-
ing commercial projects with bond proceeds pursuant
to Texas Civil Statutes, Article 5190 6

The changes include the addition of the terms ‘‘devel-
opment area’’ and ‘‘economically depressed area’’ to
the definition of blighted area in subsection (a)(3)(C),
the addition of the phrase ‘or areas iImmediately ad-
jacent thereto’’ to subsection (b)(9)(A), the omission
of the phrase ‘'the date of the first publication being
not less than 15 days prior to the hearing’’ in subsec-
tion (b)}(9){A)(1)(ll), and the addition of item (-c-) to sub-
section (b}(S)(A)(u)(ll), concerning the use of alterna-
tive unemployment statistics when unemployment
data for a particular geographic area I1s not published
or otherwise reasonably available from the Texas Em-
ployment Commission (TEC)

Comments on the amendments were presented to the
commission In writing and during a discussion of the
amendments at two public meetings held in Ft Worth,
onMay 17, and 18, 1984, respectively A total of four
persons commented on the amendments at the pub-
lic meetings

One commenter suggested that the phrase "‘areas im-
mediately adjacent to'’ be added to subsection
(b)(9){A) to make 1t clear that a project may still be
financed with bond proceeds when the prolect is lo-
cated within an area found by a city to be iImmediate-
ly adjacent to a designated eligible blighted area
Subsection (b){9)(A) was changed to comply to with
the commenter’s suggestion

One commenter suggested that the requirement In
subsection (b){9)(A)(1), concerning publication of no-
tice of designation of an ehgible blighted area in a
newspaper at least 15 days prior to a public hearing,
could result in Lnnecessary delay in the designation
process without providing the general public with any
additional information or opportunities for objection
The commisston agreed with the commenter and omit-
ted the 15-day newspaper publication requirements
Notice of hearing stiil must be published once a week
for two consecutive weeks in a newspaper of general

circulation in the city and posted at the city hall not
later than 15 days prior to the hearing date.

One commenter questioned use of the word ‘‘actual’’
in subsection (b)(9){A}/u/(l)(-a-) with reference to un-
employment rates based on data published by the
TEC. A change was not considered necessary, since
the word ‘‘actual’’ is used to differentiate between
"‘actual’’ and ''seasonally adjusted’’ unemployment
rates published by the TEC

Several comments were received concerning various
other provisions of subsection (b){9){(A)(u){I) One
commenter suggested that the language ‘‘and which
designation 1s based in whole or in part on unemploy-
ment, or any combination of the feregoing’’ be omitted
from 1tem {-b-) and that a fixed unemployment rate
be used in item (-a-) and 1item (-b-), as opposed to a
variable rate. One commenter questioned whether the
9 0% floor on the qualifying rate of unemployment
In item (-a-) and 1item {-b-) was too restrictive, while
another commenter suggested elimination of the 9 0%
floor, a substitution of 1 20 times’’ for *’1% times'’
the state unemployment rate for specified periods, and
the addition of the ‘‘most recent three-year pernod for
which data has been published by the Texas Employ-
ment Commission’’ to item (-a-) of the referenced sub-
section After consideration of each referenced com-
ment, the commission concluded that the unemploy-
ment criteria established in subsection (b)(9)(A){u}{ll)
constituted a reasonable Iinterpretation of and was
consistent with applicable provisions of the Develop-
ment Corporation Act of 1979, as amended, Texas
Civil Statutes, Article 5190 8, and that the suggested
changes were not necessary The commission reached
the same conclusion with respect to the suggestion
by two commenters that the term '‘guidelines’’ be
used In various subclauses of §107 2(b)

One commenter suggested the addition of language
which would allow a city to use alternative unemploy-
ment statistics when unemployment data for a partic-
ular geographic area is not published or otherwise rea-
sonably available from the TEC The commission
agreed with the commenter and added item (-c-} to
subsection (b)(9)(A){u)(ll)

One commenter suggested substitution of the term
‘‘economically depressed’’ for ‘‘blighted’’ in various
subclauses of subsection (b) In response to this com-
ment, the commission changed the definition of
"‘bhghted area’’ in subsection {a)(3)}(C) to include the
terms ‘‘economically depressed area’’ and ‘‘develop-
ment area,’’ thereby permitting the use of either term
in heu of the term ‘‘blighted area *’

One commenter suggested substitution of *'four’’ for
‘‘two’’ years in subsection (b)(9)(A)(v) and corre-
sponding language pertaining to eligible blighted areas
designated by a city before January 1, 1981. The
commussion cancluded that the provisions of subsec-
tion (b){(9)(A)(v), as amended, were reasonable, but
did substitute ‘‘August 16, 1984 for the phrase ‘‘the
effective date of this amendment’’ to reflect a date
certain for the purpose of determming the longevity
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of existing eligible blighted areas designated under pri-
or rules.

The following individuals, groups, or firms expressed
concerns regarding certain subclauses and items In
subsection (b) of the rule and offered recommenda-
tions for changes Nash Phillips/Copus, Austin, Vinson
and Elkins, Austin, McCall, Parkhurst, & Horton, Dal-
las; Johnson & Swanson, Dallas, and Hutchison, Price,
Boyle, & Brooks, Austin Changes in the proposed text
were made as a resuit of recommendations made by
commenters

The amendments are adopted under authority of
Texas Civil Statutes, Article 5190 6, which provide
the commission with the authority to set the amount
of the fee for filing a bond application, to adopt guide-
hines that describe the kinds of areas that may be con-
sidered to be bhighted or economi-ally depressed for
purposes of financing commercial projects with bond
proceeds, and to promulgate iules setting forth mini-
mum standards for lease, sale, and loan agreements,
and for project eligibility

§107.2. Industrial Revenue Bond Program.
(@) General.

(1) (No change)

(2) Filing fee. Each application for approval of
an industnal revenue bond financing shall be accompa-
nied by a filing fee in the amount of $500 This fee 1s
payable to the commission upon the imtial fihing of such
application

(3) Defimtions The following words and terms,
when used n this chapter, shall have the following mean-
ings, unless the context clearly indicates otherwise:

(A)-(B) (No change)

(C) Blighted area—Those areas and areas un-
mediately adjacent thereto within a city which, by reason
of the presence of a substantical number of substandard,
slum-deteriorated, or deteriorating structures, or which
suffer from a high relative rate of unemployment, or
which have been designated and included 1n tax incre-
mental districts created under Acts of the 66th Legisla-
ture, 1979, Texas Civil Statutes, Chapter 695, Article
1066d, or any combination of the foregoing, which the
city finds ard determines, after a hearing held pursuant
to subsection (b)(9) of this section, substantially impair
or arrest the sound growth of the city, or constitute an
economic or social hability and/or a menace teo the public
health, safety, or welfare in the present condition and use
Blighted area includes the terms ““development area’’ and
‘‘economically distressed area,’’ all of which must comply
with the requrements set forth in this subchapter for eligi-
bility as a blighted area

(D)-(F) (No change.)

(G) Commission—The Texas Economic De-
velopment Commussion.

(H)-(L) (No change.)

(M) Executive director—The executive direc-
tor of the commission.

(N)-(X) (No change.)

(4) (No change.)

(b) Application contents.

(1)-(8) (No change.)
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(9) Special rules for commercial projects in
blighted or economically depressed areas.
(A) Establishment of eligible blighted areas.
Under the Act, the financing of projects for commercial
uses is confined to, among others, geographic areas within
the corporate himits of a city found by the governing body
of such city to be a blighted area or areas immediately
adjacent thereto. The provisions of this rule govern the
method of establishing blighted areas and set forth the
criteria to be used by a city in declaring an area (whether
one or more) within 1ts jurisdiction to be a blighted area.
(1) The commission will not approve the
designation of any area as a blighted area unless:

(I) the governing body of a city shall first
notify the commussion of its intention to hold a public
hearing under the Act and these rules for the purpose of
establishing one or more eligibie blighted arcas The notice
to the commusston shall be given 1n writing not less than
15 days prior to the date of the public hcaring; and

(I1) notice of such hearing 1s given to the
public by publishing once a week for two consecutive
weeks in a newspaper of general circulation n the city,
and posting a copy of the same at the city hall not later
than 15 days prior to the date thereof Such notice shall
contain a description of the area or areas proposed by
the city to be designated as ehgible bhighted areas, and
the date, tume, and location of such hearing

(1) The commission may refuse to approve
all or any part of an area designated by a city as an eligi-
ble blighted area if the governing body of such city does
not find that the designated area (whether one or more)
is in a tax incremental district established by the city pur-
suant to and in accordance with the provisions of Texas
Civil Statutes, Article 1066d, or contains a substantial
number of substandard, slum, deteriorated, or deteriorat-
ing structures, or suffers from a high relative rate of un-
employment, or any combination of the foregoing If the
area or areas proposed to be designated as eligible bighted
areas are not located 1n a tax incremental district as pro-
vided in Texas Civil Statutes, Article 1066d, the determ:-
nation of the existence of either a substantial number of
slum, deteriorated, or deteriorating structures or a high
relative rate of unemployment shall be in accordance with
the following criteria

() Substandard structures. A geographic
area constituting al] or less than all of the geographic area
within the corporate hmits of a city may be designated
as an eligible blighted area if:

(-a-) thearea is designated as a reinvest-
ment zone pursuant to Texas Civil Statutes, Article 1066e,
or Texas Civil Statutes, Article 1066f;

(-b-) the area is designated as an enter-
prise zone by the city and the state Enterprise Zone Board
as provided in House Bill 1125, 68th Legislature, 1983,
and such designation 1s based in whole or in part on sub-
standard structures; or

(-c-) twenty-five percent or more of the
structures in such area are found by the governing body
of a city to constitute substandard, slum, deteriorated,
or deteriorating structures as defined by local law If local
law does not define what constitutes a substandard, slum,
deteriorated, or deteriorating structure, the governing
body of a city may consider as substandard a structure
which:



(-1-) is abandoned;

(-2-) does not have plumbing;

(-3-) has been condemned or cited
for building or fire code violations by appropriae city
authority;

(-4-) is in an inadequate state of re-
pair under applicable public health, safety, fire, or build-
ing codes;

(-5-) 1s the subject of a tax or special
assessment delinquency stated as a percentage of total
taxes assessed, which exceeds the fair market value of the
land involved and the improvements thereon; or

(-6-) is functionally or economically
obsolete as determined by a qualified appraiser.

(II) Unemployment.

(-a-) A geographic area constituting all
of the geographic area within the corporate limits of a
city may be designated as an eligible blighted area if the
governing body of the city finds that the city’s actual
civilian labor force unemployment rate for the most re-
cent month for which data has been published by the
Texas Employment Commusston is equal to or in excess
of one and one-half times the actual state unemployment
rate for the same month, or the city’s actual civihan labor
force unemployment rate for the most recent calendar
quarter or calendar year for which data has been pub-
lished by the Texas Employment Commission is equal to
or in excess of one and one-half times the average actual
state unemployment rate for the same calendar quarter
or calendar year, provided that in no event shall the result-
ing product be less than 9.0%.

(-b-) A geographic area constituting
less than all of the geographic area within the corporate
limits of a city may be designated as an eligible blighted
area If the governing body of the city finds that the per-
centage of unemployment of the civilian labor force resid-
ing in such area is equal to or in excess of the percentage
of unemployment which would otherwise justify a desig-
nation of the entire corporate limits of the city as a blight-
ed arca as provided in item (-a-) of this subclause, or that
such area has been designated by the city as an enterprise
zone and approved by the state Enterprise Zone Board
as provided in House Bill 1125, 68th Legislature, 1983,
or that such’area consstitutes all or part of an area desig-
nated by any state or federal agency as an area of eco-
nomic distress, blighted area, targeted area, or other simi-
lar designation, and which designation is based in whole
or in part on unemployment, or any combination of the
foregoing.

(<-) With respect to any area for which
the unemployment data referred to in item (-a-) and item
(-b-) of this subclause is not published or otherwise rea-
sonably available from the Texas Employment Commis-
sion, a city may substitute alternative unemployment sta-
tistics upon a representation by the city that the substitut-
ed data is reasonably accurate and verifiable and is avail-
able for inspection by the commission.

(iii) 1If the governing body of a city shall
conclude to request the commission to approve projects
for commercial uses, it shall adopt a resolution, citing
the Act and this chapter, and further containing:

(I) (No change.)

(II) a statement specifying the particular
provision(s) of the Act and these rules relied upon by the
governing body in designating each area (whether one or
more) as an eligible blighted area;

(III) detailed findings of the governing
body of the city regarding, as applicable, the number and
percentage of substandard, slum, deteriorated, or deteri-
orating structures in the designated area, or the number
and percentage of unemployed persons in the civilian la-
bor force residing in the designated area, together with
a description of the overall objectives of the city for re-
development and recovery of the designated area;

(IV) a finding and representation to the
commission that the availability of financing of projects
for commercial uses under the Act will contribute signifi-
cantly to the alleviation of the blighted conditions found
to exist in the designated area or areas;

(V) a description of the type of projects
for commercial uses desired and authorized by the city
to enhance its redevelopment efforts in the eligible blight-
ed area together with a description of any exclusions or
limitations by type or amount of commercial uses which
the city would consider detrimental to its efforts to
redevelop the area designated;

(VD) a representation on the part of the
governing body of the city that 1t will review all project
descriptions for approval of specific projects for com-
mercial uses in order to determine whether such projects
are consistent with the city’s objectives for redevelopment
of the eligible blighted area; and

(VII) based upon the city’s best estimates
at the time of adoption of the resolution, a description
of proposed public improvements, if any, to be made in
the eligible blighted area, the estimated commencement
date for such public improvements, the approximate
schedule for such improvements, and the sources of funds
the city will use for such purposes.

(iv) Unless the city shall be notified by the
commission to the contrary in writing within 30 days from
the date of receipt of such resolution, the eligible blighted
area described in such resolution shall be deemed accepted
by the commission. After final acceptance of a resolution
under this provision, the commission will approve projects
for commercial uses in and adjacent to the eligible
blighted area only after the applicant demonstrates to the
satisfaction of the commission that:

(I) (No change.)

(II) the city, after posting notice and
holding public hearing, has approved the project and has
made the determinations and findings required by this
chapter;

(III) (No change.)

(v) The designation of an eligible blighied
area under this section shall continue for a period ending
on the date of the earlier of written notice to the com-
mission by the governing body of the city of the termina-
tion of such designation, or two years from the effactive
date of such designation, notice of which is given in writ-
ing to the commission by the city. All eligible blighted
areas designated by the governing body of a city and not
disapproved by the commission prior to August 16, 1984,
shall be deemed as having been created on the next oc-
curring annual anniversary date of such previous designa-
tion for purposes of this rule. If a designation is termi-
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nated or expires under this provision, the city may revive
the designation, in whole or in part, by following the pro-
cedures prescribed in this section for the original designa-
tion; provided that the termination or expiration of the
designation will not affect or impaur the ablity of a corpo-
ration to issue bonds for any project located or to be lo-
cated in such area for which a corporation has adopted
an inducement resolution or taken other simijar official
action witl. respect to the project (whether one or more)
prior to term.ination or expiration of the eligible blighted
area designation.
fvi) (No change.)
(B) (No change.)
(10)-(12) (No change.)
(¢) (No change.)

This agency hereby certifies that the rule as adopted
has been reviewed by legal counsel and found to be
a valid exercise of the agency’s legal authority.

issued in Austin, Texas, on July 24, 1984

TRD-847732 Kent Yeates

General Counsel
Texas Economic Development
Commission

Effective date: August 16, 1984
Proposal publication date Apnl 10, 1984
For further information, please call (512) 472-5069.

TITLE 19. EDUCATION

Part |. Coordinating Board, Texas
College and University System

Chapter 17. Campus Planning and
Physical Facilities Development

Subchapter B. Criteria for Approval of
New Construction and Major Repair
and Rehabilitation

19 TAC §17.30

The Coordinating Board, Texas College and University
System adopts amendments to §17.30, without
changes to the proposed text published in the May
25, 1984, issue of the Texas Register (9 TexReg
2852).

The amended section clarifies for the institutions the
function of the special emergency committee. The
amendments change the composition of the special
committee, clarify certain provisions in the section,
and reinforce a provision that the special committee
may either refuse to consider a request, approve It,
disapprove it, or refer it to the full board.

No comments were received regarding adoption of the
amendments.

The amendments are adopted under the Texas Educa-
tion Code, §61.058, which gives the Coordinating
Board, Texas College and University System, the au-
thority to establish rules and regulations for the ap-

July 31, 1984

proval of new construction and major repair and re-
habilitation projects.

This agenc hereby certifies that the rule as adopted
has been reviewed by legal counsel and found to be
a valid exercise of the agency’s legal authority.

Issued in Austin, Texas, on July 23, 1984.

TRD-847702 James McWhorter

Assistant Commussioner for
Administration

Coordinating 8oard, Texas
College and University System

Effective date: August 14, 1984
Proposal publication date: May 25, 1984
For further information, please call (612) 4756-2033.

Subchapter B. Criteria for Approval of
New Construction and Major Repair
and Rehabilitation

19 TAC §17.31

The Coordinating Board, Texas Coliege and Universi-
ty System adopts new §17.31, without changes to
the proposed text published in the June 8, 1984, is-
sue of the Texas Register (9 TexReg 3092).

These construction cost reviews provide the coor-
dinating board with the expert advice of qualified en-
gineers and architects in evaluating costs and assuring
the board that projects do not involve elaborate or ex-
travagant design or materials.

The authority of the commissioner to enter into an in-
teragency contract with the State Purchasing and
General Services Commission to evaluate construc-
tion costs is set out in a separate section rather than
appearing only as an option of the special committee.

No comments were received regarding adoption of the
new saction. .

The new section 1s adopted under the Texas Educa-
tion Code, §61.058, which gives the Coordinating
Board, Texas College and University System authori-
ty to establish rules and regulations for the approval
of new construction and major repair and rehabilita-
tion projects.

This agency hereby certifies that the rule as adopted
has been reviewed by legal counsel and found to be
a valid exercise of the agency’s legal authority.

issued in Austin, Texas, on July 23, 1984.

TRD-847701 James McWhorter
Assistant Commissioner for
Administration
Coordinating Board, Texas
College and University System

Effective date: August 14, 1984
Proposal publication date: June 8, 1984
For further information, please call (512) 476-2033.



Part Il. Texas Education Agency
Chapter 157. Hearings and Appeals

Subchapter A. Hearings and Appeals
Generally

19 TAC §157.1, §1567.7

The Texas Education Agency adopts amendmaents to
§157.1, with changes to the proposed text published
in the May 4, 1984, issue of the Texas Register (9
TexReg 2421). In §157.1(b)(6), the words ‘‘any di-
vision of’’ were added before ‘‘the State Department
of Education’’ for clanty. Section 157.7 is adopted
without changes and will not be republished.

The amendments to §157.1 clarify that the rules in
Chapter 157 apply not only to cases which come to
the commissioner of education as appeals from ac-
tions or decisions of a local school district board of
trustees but also proceedings involving enforcement
actions undertaken by the State Department of Edu-
cation. Proceedings concerning recommendations
made to the commissioner by the Teachers’ Profes-
sional Practices Commission are clearly distinguished
from other proceedings concerning suspension or re-
vocation of a certificate or permit. The amendment
to §157.7 strengthens the commissioner’s ability to
enforce the rules concerning conduct and decorum in
a hearing.

All cases of the types listed in §157.1 will be heard
by the commissioner of education in accordance with
the rules in Chapter 157.

No comments were received regarding adoption of the
amendments.

These amendments are adopted under the Texas Edu-
cation Code, §11.13, which provides that persons
having any matter of dispute arising under the school
laws of Texas or persons aggrieved by the school laws
of Texas or by actions of a local board of education
may appeal to the commissioner of education and then
to the State Board of Education; the Texas Education
Code, §11.25(b), which authorizes the State Board
of Education to pass on appeals from decisions of the
commissioner of education; Texas Civil Statutes, Ar-
ticle 68252-13a, passim, which sets out minimum stan-
dards for agency practice in contested cases, and
especially §4(a)(1), which requires each agency to
adopt rules of practice setting forth the nature and re-
quirements of all formal and informal procedures avail-
able; and the Texas Education Code, §13.046, which
authorizes the state commissioner of education to
reprimand a teacher, or to suspend or cancel a
teacher’s certificate.

§157.1. Nature of Hearings and Appeals.

(a) Persons having any matter of dispute among
them arising under the school laws of Texas or any per-
son aggrieved by the school laws of Texas or by actions
or decisions of any board of trustees or board of educa-
tion may appeal in writing to the commissioner of edu-
cation who, after due notice to the parties interested, shall
hold a hearing and render a decision without cost to the
parties involved, save and except where provided for in

this chapter, but nothing contained in this chapter shall
deprive any party of any legal remedy.

(b) This chapter shall govern the proceedings in all
contested cases before the commissioner, including, but
not limited to, the following:

(1) appeals from actions or decisions by a dis-
trict board of trustees or board of education;

(2) appeals from actions or decisions by a county
superintendent;

(3) proceedings concerning recommendations
made to the commissioner by the Teachers’ Professional
Practices Commission;

(4) any other proceedings concerning the suspen-
sion, revocation, or cancellaiion of a certificate or permit,
which would entitle a person to hold a position as an
educator;

(5) appeals brought pursuant to the Texas Pro-
prietary School Act;

(6) proceedings involving enforcement actions
against a school district or other entity by any division
of the State Department of Education where the oppor-
tunity for a full evidentiary hearing must be afforded.

(c) (No change.)

This agency hereby certifies that the rule as adopted

has been reviewed by legal counsel and found to be *

a valid exercise of the agency's legal authority.

issued 1n Austin, Texas, on July 24, 1984.

TRD-847729 Raymon L. Bynum

Commusstoner of Education

Effective date: August 14, 1984
Proposal publication date: May 4, 1984
For further information, please call (612} 476-7077.

Subchapter B. Hearings of Appeals to
the Commissioner

19 TAC §§157.43, 157.65, 157.66

The Texas Education Agency adopts amendments to
§157.43, and new $157.65, and §157.66, with
changes to the proposed text published in the May
4, 1984, issue of the Texas Register (9 TexReg 2422).

In §157.43(a), a list of various bodies or entities
whose actions may he appealed has been replaced
with a reference to §157.1(b), where a similar list al-
ready appears. In § 157.43(b), the words ‘‘directly in-
volving the Central Education Agency’’ have been
changed to ‘‘to which the Central Education Agency
is a party’’ for greater precision.

In §157.65, a new subsection (c) has been added to
clanfy procedures for serving copies of findings and
recommendations of the Teachers’ Professional Prac-
tices Commission (TPPC) on all parties, including pro-
visions for responses. Subsequent subsections have
been relettered. In § 157.65(d), the word ‘‘recommen-
dations’’ has been changed to ‘’recommendation’’ in
the first sentence. Similar changes have been made
in (e) and (f). Subsection (f) has been rewritten, in
response to public comment, to clarify that the TPPC
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has the authority to make its own rules of procedure.
The commission is not required to hold hearings in ac-
cordance with the Texas rules of evidence; however,
in cases where the commission chooses not to so pro-
ceed, the hearing before the commussioner of educa-
tion must be de novo and cannot be based on the
record of the hearing before the TPPC. In subsection
(i), in the first sentence, the words ‘‘grounds for
review’’ have been changed to ‘‘grounds for suspen-
ston or cancellation of a certificate or permit’’ for clar-
ity. The words ‘‘for review’’ are deleted from the
sacond sentence. In subsection (j), the title in the
cross-reference to §157.66 has been corrected.

In §157.66, the title of the rule has been revised to
clarify that the commissioner of education remains
empowered to set for hearing a case in which the
TPPC has recommended dismissal. The wording in
subsection (a) has been similarly clarified. In subsec-
tion (b), the word "‘the’’ has been added in the phrase
“the division '’

The amendments and new sections streamline exist-
ing heanng procedures generally and more clearly ex-
plan the specific procedures to be used in any com-
plaint concerning suspension or ravocation of teach-
ing certificate.

In all cases covered by §157.43, when a decision is
announced in the presence of the petitioner or peti-
tioner's counsel at a hearing of record, the anncunced
decision shall constitute communication to the peti-
tioner.

Section 157.85 concerns recommendations to the
commissioner of education by the TPPC. The commis-
sion has the authority to set its own rules of proce-
dure for hearings on complaints brought before the
commission. The findings and recommendations of
the commission must be received by the commissioner
of education in final form no later than six months after
the commission has accepted jurisdiction. if the com-
mission has conducted its hearing with the advice of
an attorney assigned by the commissioner and in ac-
cordance with the Texas rules of evidence, the record
of the hearing may be considered by the commis-
sioner. If the commission has not so proceeded, the
hearing before the commissioner must be de novo.
The rules provide for intervention in proceedings by
the Division of Teacher Certification (DTC) of the
Texas Education Agency.

Section 157.66 provides that a complaint may be filed
at any time by a school district or by the agency’s
DTC, recommending that a teacher certificate by sus-
pended or revoked and giving reasons for the recom-
mendation. This section also provides for intervention
by the DTC of the agency. The burden of proof in such
cases will be on the petitioner or the DTC as the peti-
tioner/intervenor.

Public commeént on the proposed rules was received
from Kathryn E. White, chairman of the TPPC. Ms.
White commented that proposed new §157.85(b) re-
quires the findings and recommendations of the com-
mission to be presented to the commissioner of edu-
cation within six months after the cornmission has
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accepted junisdiction. Section 167.65(c) re juires that
the findings and recommendations be filed in the rec-
ord of hearing within 10 days of notification by the
commissioner that the compiaint has been set for a
hearing by the commissioner. She expressed concern
that in both cases the time limit 1s not found in the
statutes which created the TPPC, and the time limit
1s an infringement on the right~ of the commission to
make i1ts own rules of procedure.

The TPPC hears complaints from certified professional
educators concerning violations on the part of other
certified professionals of the code of ethics and stan-

" dard practices for educators. After hearing, the TPPC

recommends to the commissioner of education either
that the complaint be dismissed or that it be heard by
the commissioner. After hearing by the commussioner,
an educator complained against has the right of fur-
ther appeal to the State Board of Education. This is
a lengthy procedure at best. The complaints brought
before the TPPC can be very serious ones, and it 18
within the authonty of the commissioner of education
to establish a reasonable time within which recom-
mendations to the commissioner concerning such
complaints must be made. The rule does not affect
the internal workings of the commussion, but the com-
munication of recommendations from the commission
to the commussioner. Complaints against professional
educators need to be resolved as expeditiously as pos-
sible. If the complaintis a valid one, and one for which
a teaching certificate should be revoked, the unfit
teacher should not be allowed to continue in the class-
room because of the slowness of administrative proce-
dures. Where the complaint i1s without merit, any
question which has been raised about a teacher’s fit-
ness should be put to rest as quickly as possible. Six
months Is not an unreasonable time for the first stage
of what can be a three-stage administrative hearing
process.

Ms. White expressed concern that the language n
§157.65(e), concerning the use of the Texas rules of
evidence, leaves the impression that the commission
must conduct its hearings in accordance with those
rules and that this was not the intent when the com-
mi3sion was established to allow the teaching profes-
sion to be self-regulating.

The rule does not require the TPPC to provide hear-
ings in accordance with the Administrative Procedure
and Texas Register Act, nor does it require the use
of the Texas rules of evidence in hearings before the
commussion. It does provide that the transcript and
evidence from a hearing before the commission will
be considered by the commissioner when the Texas
rules of evidence were used and when the commus-
sion had the assistance of a staff attorney in conduct-
ing the hearing Where these things did not occur, the
hcaring before the commissioner must be de nc¢ o,
with witnesses recalled and evidence reintroduced in
accordance with the Texas rules of evidence. The
production of a usable record in hearings before the
commission could result in a substantial saving of both
time and money for educators and school districts in-
volved in proceedings before the commission, as well



as the agency. However, asMs. White pointed out,
this is a decision for the commission, and this is not
required by the rule. Section 157.65(f), as adopted,
has been rewritten to clanfy that the TPPC may set
its own rules of procedure.

These amendments are adopted under the Texas Edu-
cation Code, §11.13, which provides that persons
having any matter of dispute arising under the school
laws of Texas or persons aggrieved by the school laws
of Texas or by actions of a local board of education
may appeal to the commissioner of education and then
to the State Board of Education, the Texas Education
Code, §11.25(b), which authorizes the State Board
of Education to pass on appeals from decisions of the
commissioner of education; Texas Civil Statutes, Ar-
ticle 6252-13a, passim, which sets out minimum stan-
dards for agency practnc’e In contested cases, and
especially §4(a)(1), which requires each agency to
adopt rules of practice setting forth the nature and re-
quirements of all formal and informal procedures avail-
able; and the Texas Education Code, §13.046, which
authorizes the state commissioner of education to
reprimand a teacher, or to suspend or cancel a
teacher’s certificate

§157.43. Notice of Appeal.

(a) Where a case involves an appeal from an action
or decision by any of the entities listed in §157.1(b) of
this title (relating to Nature of Hearings and Appeals),
within 30 days after the decision, ruling, or failure to act
complained of is communicated to the party making the
appeal, notice of appeal shall be sent to the commissioner
and to the entity rendering the decision or ruling or fail-
ing to act. In all cases (including appeals brought pur
suant to the Term Contract Nonrenewal Act), when a
decision is announced 1n the presence of the petitioner
or the petitioner’s counsel at a hearing of record, the an-
nounced decision shall constitute communication to the
petitioner.

(b) This section 1s 1napplicable to proceedings con-
cerning the suspension or cancellation of a certificate or
permit or to any other proceeding to which the Central
Education Agency is a party

§157.65. Proceedings Concerning Recommendations
Made to the Comnussioner by the Teachers’ Professional
Practices Commussion.

(a) Proceedings concerning recomendations made
by the Teachers’ Professional Practices Commission
(TPPC) to the commussioner shall be governed by the
rules contained 1n this chapter and the Texas Education
Code, §§13.213-13.215.

(b) Where the TPPC has made findings and recom-
mendations on any complaint concerning a member of
the teaching profession, the commussioner of education
may dismiss the complaint or set the matter for hearing.
The findings and recommendations shall be received by
the commissioner in final form no more than six months
after the TPPC accepts jurisdiction.

(c) After findings and.recommendations are made
by the TPPC, a copy of the findings and recommenda-
tions shall be served on all parties to the proceeding by
the TPPC within 10 days of entry of the findings and
recommendations. All parties shall be entitled to respond

to the findings of fact and recommendations of the
TPPC. All responses shall be in writing, and filed before
the TPPC within 30 days of receipt by the party of the
recommendations and findings. Any responses so filed
shall be made a part of the record submitted to the com-
missioner of education.

(d) Where the commissioner elects to proceed based
on the recommendation of the TPPC, the commissioner
shall notify the holder of the certificate or permit and
the employing district. The findings made by the TPPC
shall serve as the petition for review, and shall be filed
in the record of hearing within 10 days of notification
by the commussioner that the complaint has been set for
a hearing.

(¢) Where the commissioner elects to proceed based
on the recommendation of the TPPC, the commissioner
shall arrange for the appointment of counsel to represent
the TPPC.

() The TPPC has the authority to determine its
own rules of procedure. In any case where the commis-
ston elects to conduct its hearing in accordance with the
Texas rules of evidence, with the advice of an attorney
assigned by the commissioner of education to assist the
commission, the record of the commussion’s hearing shall
be admissible in the hearing before the commissioner of
education, subject to specific objections. If the commis-
sion does not elect to so proceed, the hearing before the
commissioner of education shall be strictly de novo.

(8) The commissioner shall have the authority to
narrow the grounds for review at the time the commis-
sioner decides to set the complaint for hearing.

(h) The Division of Teacher Certification (DTC)
may intervene at any time in proceedings governed by this
section.

(i) Where the DTC intervenes, the division may re-
quest leave of the commussioner to enlarge the grounds
for suspension or cancellation of a certificate or permit
by way of a supplemental petition. Any supplemental pe-
tition requesting that the grounds be enlarged shall be filed
within 30 days from the date on which leave to intervene
is granted.

(G) In cases where the TPPC has recommended dis-
missal of the complaint, the commissioner of education
remains empowered to set the matter for hearing and dis-
position by the commussioner of education under the
procedures stated in §157.66 of this title (relating to
Proceedings Concerning the Suspension or Cancellation
of a Certificate or Permit Other Than Proceedings
Brought to the Commissioner by the Teachers’ Profes-
sional Practices Commuission).

§157.66. Proceedings Concerning the Suspension or
Cancellation of a Certificate or Permut Other Than Pro-
ceedings Brought to the Commussioner by the Teachers'
Professional Practices Commussion.

(a) This section shall apply to all proceedings con-
cerning the suspension or cancellation of any certificate
or permit 1ssued by the commissioner of education other
than those proceedings concerning recommendations
brought to the commissioner by the Teachers’ Profes-
sional Practices Commission (TPPC). To the extent that
this section conflicts with any other section governing
proceedings before the commussioner, the provisions of
this section shall prevail.
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(b) A complaint may be filed at any time by a
school district or the Division of Teacher Certification
(DTC) of the State Department of Education, as peti-
tioner, requesting the commissioner to suspend or revoke
a certificate or permit issued by the agency. Any such
complaint must clearly set forth the facts which would
justify the taking of such action. This complaint shall con-
stitute and its contents be subject to the rules governing
petitions for review.

() The respondent shall file an answer which com-
plies with §157.45 of this title (relating to Answers). If
the respondent fails to submit a timely answer, the com-
missioner may consider the allegations in the complaint
to be true and may take whatever action the commissioner
deems appropriate.

(d) The DTC of the State Department of Education
may intervene in any action brought pursuant to this sec-
tion in behalf of either the petitioner or the respondent.
If a division intervenes on behalf of the petitioner, the
petitioner may be dismissed at the request of any party
if it appears that no substantial interest will be served by
petitioner’s continued participation in the proceedings.
Such intervention shall be effected by the filing of a peti-
tion in intervention, the contents of which shall be sub-
ject to the rules governing petitions for review.

(¢) Upon recript of the respondent’s answer, the
commissioner shall schedule a hearing at which all par-
ties shall have the opportunity to present evidence and
argument concerning the merits of the complaint.

(f) The burden of proof at any such hearing will
be on the petitioner or petitioner/intervenor to prove its
allegations by a preponderance of the evidence.

This agency hereby certifies that the rule as adopted
has been reviewed by legal counsel and found to be
a valid exercise of the agency’s legal authority.

Issued in Austin, Texas, on July 24, 1984

TRD-847730 Raymon L. Bynum

Commussioner of Education

Effective date: August 14, 1984
Proposal publication date: May 4, 1984
For further information, please call (612) 476-7077.

TITLE 22. EXAMINING BOARDS

Part XXI. Board of Vocational
Nurse Examiners

Chapter 231. Administration

Disciplinary Action

22 TAC §231.81, §231.90

The Board of Vocational Nurse Examiners adopts
amendments to §231.81 and §231.90, without
changes to the proposed text published in the June
22, 1984, issue of the Texas Register (9 TexReg
3497).

The amendments describe the action that can be taken
against persons with criminal convictions and the ap-
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peal process. It also allows individusl consideration
of each case.

Comments were received from Knapp Memorisl
Methodist Hospital, Weslaco, and McKenna Memori-
al Hospital, New Braunfels. Both comments were in
support of the amendments.

The amendments are adopted under Texas Civil Stat-
utes, Article 4528c, §5(g), which provide the Board
of Vocational Nurse Examiners with the authority to
make such rules and regulations as may be necessary
to govern its procedures and to carry in effect the pur-
pose of the law.

This agency hereby certifies that the rule as adopted
has been reviewed by legal counsel and found to be
a valid exercise of the agency’s legal authority.

Issued in Austin, Texas, on July 23, 1984.

TRD-847739 Joyce A. Hammer

Executive Diwrector
Board of Vocational Nurse
Examiners

Effective date: August 16, 1984
Proposal publication date: June 22, 1984
For further information, plesse call (512) 836-2071.

TITLE 25. SOCIAL SERVICES AND
ASSISTANCE

Part |I. Texas Department of Health

Chapter 97. Communicable Diseases

Control of Communicable Diseases

The Texas Department of Health (DOH) adopts new
§97.10, concerning the list of quarantinable diseases,
with changes to the proposed text published in the
May 22, 1984, i1ssue of the Texas Register (9 Tex-
Reg 2815). Amendments to §97 4, concerning the
list of reportable diseases, are adopted without
changes and will not be republished.

The public benefit anticipated is an updated list of
communicable diseases by adding diseases cited in
the recently revised U. S. Foreign Quarantine Regula-
tions, and other diseases of public concern, and dele-
tion of diseases for which reporting no longer serves
a useful function in protecting the public health or
which may be consolidated with other listed diseases;
and a list of those communicable diseases that present
a threat to the public health if not immediately con-
trolled.

The amendments to §97.4 update the list of reporta-
ble diseases by adding and deleting diseases. New
§97.10 lists those diseases which present a threat to
the public heslth if not immedistely controlled.

One commenter recommended that the laws men-
tioned in §97.10 be gi-en their statutory citation for
clarification purposes.



The department agrees and has changed §97.10 ac-
cordingly.

One individual commented in favor of the rule but had
a recommended change. No groups or associations
commented on the rules.

25 TAC §97.4

The amendments are adopted under the Communica-
ble Disease Prevention and Control Act, Texas Civil
Statutes, Article 4419b-1, §2.02, which authorizes
the Texas Board of Health to adopt rules to implement
the Act.

This agency hereby certifies that the rule as adopted
has been reviewed by legal counsel and found to be
a valid exercise of the agency’s legal authority.

Issued in Austin, Texas, on July 24, 1984,

TRD-847695% Robert A MaclLean, M.D.
Deputy Commussioner
Professional Services
Texas Department of Health

Effective date August 14, 1984
Proposal publication date. May 22, 1984
For further information, please call (612) 458-7466.

Chapter 157. Emergency Medical
Care
Emergency Medical Services Systems

25 TAC 8157.43

The Texas Department of Heaith (DOH) adopts an
amendment to §157.43, concerning Texas Depart-
ment of Health Emergency Medical Services (EMS)
Systems guidelines, without changes to the proposed
text published in the Apnl 24, 1984, issue of the
Texas Register (9 TexReg 2294).

The amendment allows reference to §1202 for a con-
tinuation of Regional EMS Advisory Council activities.
The amended section assures continuation of deliv-
ery of improved EMS systems.

No comments were received regarding adoption of the
amendment.

The amendment is adopted under Texas Civil Statutes,
Article 44470, §2.03, which provide the Texas Board
of Health with the authonty to adopt rules covering
EMS delivery areas.

This agency hereby certifies that the rule as adopted
has been reviewed by legal counsel and found to be
a valid exercise of the agency’s legal authority.

Issued in Austin, Texas, on July 24, 1984

TRD-847697 Robert A. MacLean, M.D.
Deputy Commissioner
Professional Services
Texas Department of Health

Effective date: August 14, 1984
Proposal publication date: Apnl 24, 1984
For further information, please call (512) 468-1393.

25 TAC §97.10

The new section 1s adopted under the Communica-
ble Disease Prevention and Control Act, Texas Civil
Statutes, Article 4419b-1, §2.02, which authorizes
the Texas Board of Health to adopt rules to implement
the Act.

§97.10. List of Quarantinable Diseases. The follow-
ing communicable diseases present a threat to the public
health if not immediately controlled and persons infect-
ed with them may be subjected to quarantine in accor-
dance with The Texas Communicable Disease Prevention
and Control Act, Texas Civil Statutes, Article 4419b-1,
Sec. 4.02; The Tuberculosis Code, Texas Civil Statutes,
Article 4477-11; or The Venereal Disease Act, Texas Civil
Statutes, Article 4445d: cholera, diphtheria, gonorrhea,
plague, syphulis, tuberculosis, viral hemorrhagic fever (any
etiology), and yellow fever.

This agency hereby certifies that the rule as adopted
has been reviewed by legal counsel and found to be
a valid exercise of the agency’s legal authorty.

Issued in Austin, Texas, on July 24, 1984,

TRD-847696 Robert A MacLean, M.D.
Deputy Commussioner
Professional Services
Téxas Department of Health

Effective date: August 14, 1984
Proposal publication date May 22, 1984
For further information, please call (512) 468-745665.

. TITLE 31. NATURAL RESOURCES

AND CONSERVATION

Part X. Texas Water Development
Board

Chapter 335. Industrial Solid Waste

Subchapter V. Standards for Owners
and Operators of Hazardous Waste
Storage, Processing, and Disposal
Facilities

31 TAC §335.452

The Texas Department of Water Resources adopts an
amendment to §335.452, without changes to the pro-
posed text published in the March 16, 1984, issue of
the Texas Register (9 TexReg 1516).

The adoption deletes 40 Code of Federal Regulations
§264.18(b) from those provisions of Title 40, Part
264, which are incorporated by reference into
§335.452 as general facility standards. The Code of
Federal Regulations, Title 40, §264.18(b), would,
however, be retained as a floodplain standard for
hazardous waste management facilities which would
not be subject to the requirements of §§335.501-
335.505.
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Section 336.452 establishes consistency with new
§335.501 of this title, relating to location standerds
for hazardous waste storage, processing, or
disposal — purpose, scope and spplicability; §335.502
of this title, relating to location standards for
hazardous waste storage, processing, or disposal—
definitions; §3356.503 of this title, relating to location
standards for hazardous waste storage, processing,
or disposal — site selection to protect groundwater or
surface water; §336.604 of this title, relating to lo-
cation standards for hazardous waste storage,
processing, or disposal —unsuitable site characteris-
tics; and §335.505, relating to location standards for
hazardous waste storage, processing, or disposal—
prohibition of permit issuance.

No coraments were received regarding adoption of the
amendment.

The amendment is adopted under the Texas Water
Code, §5.131 and §6.132, which provides the Texas
Water Developme :t Board with the authority to make
any rules necessary to carry out the powers and duties
under the provisions of the Code and other laws of
the state and to establish and approve all general poli-
cy of the Texas Department of Water Resources.
These amendments are adopted under the Solid Waste
Disposal Act, Texas Civil Statutes, Article 4477-7,
§4(c), which authorizes the department to adopt and
promulgate rules consistent with the general intent
and purposes of the Act and establish minimum stan-
dards of operation for all aspects of the management
and control of industnal solid waste. The requirement
of §4(c) that the department consult with the State
Soii and Water Conservation Board and the Bureau of
Economic Geology of the University of Texas at Austin
has been fulfilled. Under the Solid Waste Disposal Act,
§3(b), the Texas Department of Water Resources is
designated as the state solid waste agency with
respect to the management of industrial solid waste
and is required to seek the accomplishment of the pur-
poses of the Act through the control of all aspects of
industrial solid waste management by all practical and
economically feasible methods consistent with the
powers and duties given it under the Act and other
existing legislation. Section 3(b) grants to the depart-
ment the powers and duties specifically prescribed in
the Act and all other powers necessary or convenient
to carry out its responsibilities.

This agency hereby certifies that the rule as adopted
has been reviewed by legal counsel and found to be
a valid exercise of the agency’s legal authority.

issued in Austin, Texas, on July 23, 1984.

TRD-8476870 Susan Plettmean
Genersl Counsel
Texas Department of Water
Resources

Effective date: September 1, 1984

Proposal publicstion date: March 16, 1984
For further information, please call (512) 475-7845.

July 31, 1984

Subchapter W. Location Standards for
Hazardous Waste Storage,
Processing, or Disposal

31 TAC §8335.501-335.506

The Texas Department of Water Resources (TDWR)
adopts new §§335.501, 335.502, 335.504, and
3356.506, astablishing location star)dards for hazard-
ous waste storage, processiny, or disposal, with
changes to the proposed text published in the March
16, 1984, issue of the Texas Register (9 TexReg
1517). Section 335.503 is adopted without changes
and will not be republished.

The new sections are the result of House Bill 487, ef-
fective September 1, 1983, passed in the last regular
session of the legislature, which amended the Texas
Solid Waste Disposal Act, Texas Civil Statutes, Article
4477-7, 84(c). House Bill 487, as finally passed and
signed by the governor, stipulated that each affected
state agency shall adopt rules that condition issuance
of 8 permit for 8 new hazardous waste management
facility or the areal expansion of an existing hazardous
waste management facility on selection of a facility
site that reasonably minimizes possible contamination
of surface water and groundwater; define the charac-
teristics that make an area unsuitable for a hazardous
waste management facility, including, but not limited
to, consideration of flood hazards, discharge from or
recharge to a groundwater aquifer, or soil conditions;
and prohibit issuance of a permit for a new hazardous
waste management facility or an areal expansion of
an existing hazardous waste management facility if
the facility is to be located in an ares determined to
be unsuitable under rules adopted by the agency un-
less the design, construction, and operational features
of the facility will prevent adverse effects from unsuit-
able site characternistics.

The TDWR administers the industrial hazardous waste
management program under the authority of the Texas
Solid Waste Disposal Act, Texas Civil Statutes, Article
4477-7. This program provides regulatory control for
the generation, handling, transportation, storage, and
disposal of hazardous waste from ‘‘cradie to grave.’’
In 1981 and 1982, the TDWR adopted permitting
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standards for the design, construction, operation, and
maintenance of hazardous waste management facili-
ties. The department has been authorized by the U.S.
Environmental Protection Agency (EPA) to implement
its hazardous waste program in lieu of the federal pro-
gram under the Resource Conservation and Recovery
Act (RCRA), 42 United States Code §6501, et seq.
Pursuant to this authority, the department has begun
the task of permitting existing and new hazardous
waste management facilities.

All federsl site selection standards promulgated by the
EPA pursusnt to the RCRA have previously been
adopted by the department. In 1983, the Texas Legis-
lature passed House Bill 487, which amended the
Texas Solid Waste Disposal Act to require the state
to establish its own minimum standards for the loca-
tion of facilities used for the storage, processing, and
disposal of hazardous waste. These rules were written
pursuant to that authority, and they apply to permit
applications for new hazardous waste management
facilities and areal expansions of existing hazardous
waste management facilities.

A new hazardous waste management facility is de-
fined in §335.502 as any facility to be used for the
storage, processing, or disposal of hazardous waste
and which is not an existing hazardous waste manage-
ment facility. Thus, the key for determining the appli-
cability of these rules is understanding the definition
of existing hazardous waste management facility,
which is also found in §335.502.

Existing hazardous waste management facilities fall
into one of three distinct categories. The first of these
categories includes facilities already authorized by a
solid waste permit.

The second category of hazardous waste manage-
ment facilities to be considered existing, for the pur-
pose of thesa rules, includes those facilities with appli-
cations pending with the TDWR, which were submit-
ted pursuant to §336.2(c) and §335.43(b), including
any revisions made in accordance with §341.185.
This means that any facility which had commenced
on-site storage, processing, or disposal of a hazardous
waste on or before November 19, 1980, and for which
8 hazardous waste permit application had been filed
with the department on or before November 19, 1980,
in accordance with the rules and regulations of the
department, and which application has not been de-
nied by the Texas Water Commission, is considerad
to be an existing facility for the purpose of these rules.

The third category of hazardous waste management
facilities to be considered existing, for the purpose of
these rules, includes those facilities for which there
are applications pending with the TDWR which were
submitted pursuant to §335.2(a) and in accordance
with Chapter 341, relating to consolidated permits,
which have been declared to be administratively com-
plete pursuant to §357.3, relating to permit applice-
tions, prior to September 1, 1984, the effective date
of these rules.

These rules are also applicable to areal expansions of
existing hazardous waste management facilities. An

areal expansion of an existing facility is defined in
§336.502 as the enlargement of a land surface area
of an existing hazardous waste management facility
from that described in a solid waste permit authorizing
the facility. Thus, these rules will not apply to existing
on-site facility components which expand in area until
after a permit has been issued for the facility.

Adopted

Rules

Any hazardous waste management facility not con-

sidered to be existing under these guidelines is sub-
ject to the requirements of these proposed rules. It
should be remembered that existing facility compo-
nents are presently, and will continue to be, subject
to review for site suitability pursuant to §335.479.
While these proposed rules do not apply to the review
of existing facility site suitability, they will by virtue
of their specificity, clarify to some degree the areas
of concern which must be considered under §335.479.

The objective of the department in this rule making
is to clarify and formalize the existing review process
for site suitability and to establish uniform standards
for what are considered to be unsuitable locations for
hazardous waste management activities. This ap-
proach recognizes that certain generic locations are
unsuitable due to the difficulty of isolating wastes and
protecting groundwater and surface water at these
sites. Additionally, it recognizes that the variety and
complexity of hydrogeologic and climatic conditions
in Texas requires a’case-by-case review of sites in the
permitting process.

Section 335.503 stipulates the factors to be consid-
ered by the Texas Water Commission in making its
decision about whether the proposed facility reason-
ably minimizes possible contamination of surface wa-
ter and groundwater: active geologic processes,
groundwater conditions, soil conditions, and climato-
logical conditions. These factors are to be evaluated
in light of the proposed design, construction, and oper-
ational features of the facility.

Section 335.504 identifies location characteristics
which the department believes would make a site un-
suitable for storage or processing facilities, land treat-
ment facilities, waste piles, surface storage impound-
ments, and landfills. These types of facility compo-
nents are separately listed in the rule, along with the
spaecific location characteristics which would make a
proposed site unsuitable for each type of facility com-
ponent. The identification of these characteristics is
based on hydrologic, hydrogeologic, and geotechnical
considerations. The §335.504 standards identify only
those locations which are clearly unsuitable. A deter-
mination that a site does not evidence characteristics
which would disqualify it from permitting under
§335.504 i1s not sufficient to support the conclusion
that the site should be permitted. The commission
must also consider the factors in §335.603 when
making its decision on the permit application. For ex-
ampie, demonstration of conformance to the aquifer
protection and permeability standards in §335.504
will not alone satisfy the requirement expressed in
§336.503 that groundwater and soil conditions must
be considered. The applicant is required to make this
kind of demonstration of suitability based on a site
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specific analysis. In addition, some proposed locations
may be considered inadequate because conditions ex-
ist which are not addressed in §335.504, but which
are required to be considered by §335.503.

Existing rules in Chapter 335, Subchapter V, prescribe
performance standards for the design, construction,
operation, and maintenance of hazardous waste man-
agement faciities. Based upon these requirements,
primary barriers to contaminant migration are estab-
lished for a facility component and must be described
in the application. Such barriers are labeled primary,
since they function first in order of time to prevent
or minimize the migration of contaminants. For exam-
ple, primary barriers to waste migration for a landfill
consist of a liner or I'ner system, a leachate collection
system, and a cover system. The primary barrier for
a tank consists of the walls and floor of the tank. For
each type of waste management unit, specific types
of primary barriers are required by Chapter 335, Sub-
chapter V

The Subchapter W rulés would require secondary bar-
riers for certain locations and certain types of facility
components. A secondary barrier 1s any physical con-
dition which prevents or minimizes the migration to
surface water or groundwater of waste which pene-
trates the pnimary barrier. Secondary barriers, thus,
act later in order of time than do primary barriers. The
hydrogeologic, geomorphic, and soil conditions of fa-
cility location are important factors to consider in de-
termining the degree of containment to be provided
by secondary barners.

The location critena are based upon the type of waste
management activity proposed. The major considera-
tion 1s whether hazardous wastes will remain in the
unit after the facility is closed. For those units where
wastes will be removed at the time of closure, strin-
gent facility design features can generally provide ade-
quate assurance of waste containment and thereby
prevent adverse effects from unsuitable site character-
istics. For this reason, the rules allow an applicant to
meet facility design specifications which are more
stringent than the requirements of Subchapter V, as
an alternative to demonstrating conformance to the
regional aquifer and soil condition standards of these
rules. For example, the operator of a storage or pro-
cessing facility may construct secondary containment
structures (e.g., a hard-surfaced curbed or diked area
surrounding a tank) as one means of demonstrating
conformance with these rules. Likewise, the operator
of a storage surface impoundment may construct a
double-lined facility with an intervening leak detection
system as one means of demonstrating conformance
with these sections of the rules.

For units where hazardous waste will remain after clo-
sure (e.g., landfills and surface impoundments to be
closed as landfills) facility design features alone with-
out appropriate containment conditions at the site
(i.e., secondary barriers) may not provide adequate as-
surance of waste isolation. Primary containment struc-
tures such as liner systems can be designed and in-
stalled to contain wastes for a certain design life; how-
ever, given sufficient time, the barrier may be pene-
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trated. Therefore, the rules define in §335.5604 loca-
tions with such poor secondary barrier conditions that
they are unsuitable for facilities where hazardous
wastes will remain after closure. For example,
§335.504(e)(4) specifies, except for areas of the state
where evaporation greatly exceeds precipitation, the
minimum thickness of low permeability soil material
which must separate the base of a landfill's liner sys-
tem from an underlying regional aquifer. Design of a
landfill with more stringent liner and leachate collec-
tion system (primary barrier) standards than those re-
quired by Chapter 335, Subchapter V, does not pro-
vide sufficient assurance of long-term wuate contain-
ment to obviate the need for a secondary barner. How-
ever, for facilities where the natural geologic condi-
tions do not provide the secondary barrier required by
§335.504, a man-made secondary barrier, designed
and constructed in accordance with accepted en-
gineering standards, may be used in addition to the
primary barrier required by Chapter 335, Subchapter
V, to satisfy the requirement.

Aquifer protection. These rules provide special
protection to regional aquifers and sole-source aquif-
ers as identified by the department and EPA, respec-
tively. The department is also concerned with aquifers
which may not be identified by the agencies. In ac-
cordance with previously adopted rules and §335.503,
the department will continue to examine the hydrogeo-
logic setting underlying every proposed disposal fa-
cility to assure protection of groundwater resources.

Active geologic processes. The department has
considered the inclusion in 8335.504 of standards to
address unsuitable locations with respect to active ge-
ologic processes (i.e., faulting, subsidence, submer-
gence, and erosion). The consensus of the department
staff and reviewers at the University of Texas Bureau
of Economic Geology Is that active geologic processes
must be considered on a site specific basis. There are
too many uncertainties in the measurement of these
processes to formulate specific performance stan-
dards. Existing quantitative data related to geologic
processes that might adversely affect a site preclude
the formulation of quantitative rules. For that reason,
specific active geologic process location standards
have not been included in §335.504. However, case-
by-case review of the manner in which active geologic
processes affect a particular facility location is required
by 8335.503.

The 100-year floodplain. Section 335.504 of this
title provides additional restrictions to the existing
flood protection standard which requires that alt
hazardous waste facilities be located, designed, con-
structed, and maintained to prevent washout of any
hazardous waste by a 100-year tiood. In the past,
hazardous waste management facilities located in the
100-year floodplain have been required to protect
against the 100-year flood by the construction of dikes
or levees around the facility.

The department believes that dikes or other flood pro-
tection measures can protect against flood hazards
during the active.life of a hazardous waste storage,



processing, or disposal facility. However, those areas
of the floodpiain which are subject to significant flood
velocities or flood depths from either river flooding or
hurricane storm surge tides are unsuitable for long-
term waste containment due to the potential for sig-
nificant erosion caused by wave energy and currents.
In accordance with §335.504(e)(1), those disposal fa-
cilities where hazardous waste remains after closure
(landfills and surface impoundments to be closed as
tandfills) will be prohibited from such areas within the
100-year floodplain. Such facility components shall
not be located in that portion of the 100-year flood-
plain where high flood elevations (three feet or greater)
occur. In addition, those portions of the 100-year
floodplain where shallow or sheet flooding occurs due
to poor drainage features would be acceptable only
if the facility is protected by dikes or other flood pro-
tection measures.

Permeabllity standards. For each type of waste
management facility component, § 335.504 includes
two permeability standards for soils underlying and
surrounding a facility. These standards are com-
plementary but are designed to achieve different
goals. The first type of standard requires materials
with a mimimum thickness of 10 feet and a hydraulic
conductivity less than or equal to 1 x 107 cm/sec
to separate the facility from a regional aquifer. In most
cases, the hydraulic conductivity values of interest will
be in the vertical direction to allow assessment of
secondary barnier conditions which will protect a
regiona! aquifer underlying a facility. Notice that these
standards do not require that a single low permeability
barrier be 10 or more feet thick. The aggregate thick-
ness of separate clay beds or other low permeability
units may be used to meet these standards. These
standards can be viewed as aquifer resource protec-
tion standards.

The second type of standard requires that soil units
within five feet of the facility shall have a hydraulic
conductivity less than or equal to 1 x 105 cm/sec
uniess a more stringent facility design modification is
allowed or it is demonstrated that the soils do not pro-
vide a significant pathway for pollutant migration. The
purpose of these standards I1s to assure that any
leachate which may penetrate the facility’s primary
barrier will not come into direct contact with perme-
able soil materials. These standards serve to help 1so-
late the waste within the immediate area of the facility
and to help assure that there will not be appreciable
lateral or downward migration of pollutants. As a
result, to document conformance to this requirement,
a hydraulic conductivity testing program should be
performed to determine the degree to which the sur-
rounding soils will retard leachate migration from the
facility. This may include determinations from both
vertical and horizontal (and at some other onentation
if necessary) laboratory testing or field hydraulic con-
ductivity measurements. These standards specifying
permeability conditions of surrounding sails can be
viewed as leachate containment standards. The de-
partment plans to develop further guidance for appli-
cants in the area of site investigation. Such guidance

will delineate acceptable test methods and procedures
for measuring the hydraulic conductivity of soils.

Use of existing technical guldelines and other
data. In developing these rules, the department has
attempted to use existing published reports, maps,
and guidelines. These resources include the federal
flood insurance rate maps, TDWR technical reports
on groundwater resources {(e.g., Report 238), and
evaporation and rainfall maps available from the
department.

Addmonalfy, the department has developed technical
guideiines for landfills and land treatment facilities to
assist applicants in site selection and design These
guidelines include recommendations to assist in select-
ing a site which will satisfy the considerations listed
in 8335 503 The department will continue to en-
courage applicants to use these guidelines when seek-
ing environmentallv sound locations for hazardous
waste management facilities [t 1s important to note
that whereas the department’s technical guidelines are
designed to help applicants find the best possible site
for a hazardous waste management facility, these
rules are intended to, estabhsh criteria to prevent the
use of sites which are cleari; unsuitable for that pur-
pose The departi ;ent intends to review Its existing
technical guidelines and make any modifications ne-
cessary to achieve a consistent policy, as reflected
in rules and guidelines, relating to the siting of hazard-
ous waste management facilities.

In adopting the rules, the Texas Water Development
Board clanfied §335.501 by establishing a specific ef-
fective date of the rules, clanfied the meaning of the
phrase ‘‘secondary containment’’ as used in §335 504,
by including a definition of secondary containment in
§335.502, clarified §335 504(e)(1) to establish that
alandfill or any surface impoundment to be closed as
a landfill may not be located in the 100-year floodplain
existing prior to site development, except in areas with
flood depths less than three feet, and clarfied
§335 505 to make clear that the Texas Water Com-
mission 1s not required to 1ssue a permit simply be-
cause the requirements of §335.503 and §335.504
have been satisfied The commission i1s empowered
by law to consider other factors before finally deciding
whether a permit should be 1ssued

Several comments were received regarding the pro-
posed rules. What follows is discussion of each sec-
tion of the rules, explained in light of the comments
received and changes that were made for the purpose
of clanfication.

Section 335.501, concerning purpose, scope, and ap-
phcability, establishes the applicability of the rules to
new hazardous waste management facilities and areal
expansions of existing facihities The Sierra Club and
the League of Women Voters of Texas submitted com-
ments urging that the final permitting process include,
as much as possible, a review of the sites of existing
facilities to insure that those sites along with the de-
sign and operation of the facilities, do not present a
threat to human health and the environment These
commenters also requested a more detalled explana-
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tion of how these proposed location standards would
be applied to existing facilities.

The location standards in Subchapter W apply to the
areal expansion of an existing facility. As defined in
§3356.502, this is the enlargement of a land surface
area of an existing hazardous waste management fa-
cility from that described in a solid waste permit. For
an existing permitted facility, these rules apply to any
expansion beyond that authorized in the permit. For
an existing nonpermitted facility, the rules do not ap-
ply until after a permit has been issued for the facility.

Section 335.502, concerning defintions, provides def-
initions for key terms used in the rules Several com-
ments were received concerning the definitions for
aquifer and 100-year floodplain The proposed defini-
tions are consistent with those definitions already ac-
cepted in other subchapters of the state rules and
those used by the EPA in the federal regulations.

The Texas Chemical Council observed that the term
‘“storage surface impoundment’’ includes impound-
ments used not only for storage, but alsc for process-
ing or treatment of hazardous waste. For the purpose
of these rules, the operative distinction 1s between
those impoundments used for ultimate disposal and
those used only for storage and/or processing during
the active life of the facihity The League of Women
Voters of Texas and Professor G F Lee of Texas Tech
University noted that the term ‘’secondary contain-
ment’’ appeared in the rules as a requirement, but it
was not defined in §335 502 Section 335 502 now
includes a definition of secondary containment, the
purpose of which is to clanfy what is required for stor-
age and processing faciities and waste piles which
are proposed In certain locations The definition envi-
sions a physical structure which 1s capable of contain-
Ing wastes or contaminated rainwater which may es-
cape from the storage or processing unit or waste pile
until the waste or contaminated rainwater can be re-
moved. Secondary containment also functions to pre-
vent rainfall run-on from outside the structure.

Section 335 503, concerning site selection to protect
groundwater or surface water, outlines the location
factors that the Texas Water Commisston will consider
in 1ts evaluation of a proposed hazardous waste man-
agement faciity Pursuant to this section, the commis-
sion may not iIssue a permit unless it finds that the
proposed site, when evaluated in hght of its proposed
design, construction, and operational features, reason-
ably minimizes possible contamination of surface wa

ter or groundwater The factors to be considered are
active geologic processes, groundwater conditions,
soil conditions, and climatological conditions

Both the Sierra Club and the League of Women Voters
of Texas noted that specific location criteria account-
ing for active geologic processes have not been In-
cluded in the proposed rules Their comments urged,
therefore, that the Bureau of Economic Geology (BEG)
and other agencies be included in the case-by-case
analyses, so that the department may have sufficient
data available to properly evaluate the active geologic
processes pertinent to a specific application
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In general, parmit applications are not provided to the
BEG for comment, since it is not identified in the Solid
Waste Disposal Act as a review agency and is not pro-
vided specific funding for that purpose. However, the
BEG has published numerous reports of investigations
and maps describing the geology and active geologic
processes in many areas of the state. The departiment
encourages applicants to use those reports and other
available published references to describe a proposed
facility focation Durning the review process, TDWR
staff geologists evaluate the proposed facility in ight
of available references published by the BEG and a
number of other sources. In addition, the department
has in recent months requested the BEG to review not
only these proposed siting rules but also a technical
guideline pertaining to siting recommendations for
hazardous waste landfills. The TDWR envisions con-
sulting with the BEG in the future pertaining to any
additional guidance developed by the department
which is of a geological nature The department wel-
comes any comments that the BEG or other similar
entity may wish to provide pertaining to the technical
merits of a particular hazardous waste facility. Such
review would be of a supplemental nature, since the
department maintains on its staff a number of geolo-
gists who are qualified both by training and experience
to evaluate potential adverse effacts due to active geo-
logic processes at proposed facilities.

The League of Women Voters of Texas also urged that
when groundwater conditions are assessed during the
review of a permit application, reasonable efforts
should be made to avoid the contamination of poor
quality graundwater which may become usable in the
future, possibly as a result of improved water reclama-
tion technology This concern was echoed by the
league’s Baytown chapter. This is the kind of 1ssue
which 1s most appropnately evaluated on a site-spe-
cific basis The rules provide equal protection for all
regional aquifers in the state regardless of the ground-
water quality.

The Texas Eastman Company commented that appli-
cations for facihities having man-made secondary con-
tainment should not be required to address the issues
enumerated in §335.503 in as much detail as applica-
tions for facilities which would rely on natural condi-
tions to provide adequate secondary containment. The
proposed rules actually do not stipulate how much evi-
dence must be presented in support of an application.
The evaluation of the site is to be performed in ight
of the proposed design, construction, and operational
features of the facility, and the information in support
of the application should be sufficient to establish that
the possibility of groundwater or surface water con-
tamination Is reasonably minimized.

Section 335.504, concerming unsuitable site charac-
tenstics, identifies location characteristics which
would make a site unsuitable for hazardous waste
management facilities. The identification of these
characteristics i1s based on hydrologic, hydrogeologic,
and geotechnical considerations. These standards are
intended to 'dentify only those locations which are
clearly unsuitable.



The site locations standards prohibit the location of
land treatment facilities, waste piles, storage surface
impoundments, and landfills on the recharge zone of
a sole source aquifer. Storage and processing facilities
may be located on the recharge zone, provided sec-
ondary containment is provided to preclude migration
to groundwater from spills, leaks, or discharges. The
department received two comments pertaining to this
standard. The Sierra Club and the League of Women
Voters of Texas recommended that the prohibition
against locating facilities on the recharge zone of a
sole source aquifer also be applied to storage and pro-
cessing facilities. Both commenters further suggested
that similar protection be proviced for the recharge
zones of other regional aquifers.

As explained heretofore, the rules differentiate be-
tween units where hazardous wastes will remain after
closure and units where hazardous wastes will be re-
moved at the time of closure. To function properly,
a storage and processing facility mst be capable of
containing hazardous waste only through the active
life of the facility. Storage and processing facilities can
be designed using established engineering principles
to contain waste for this design life. A secondary con-
tainment area, as defined previously, provides-protec-
tion for the aquifer, should the facility fail to perform
as designed.

The commenters are correct that the rules do not spe-
cifically prohibit the location of facilities on the re-
charge zone of regional aquifers. Wherever possible,
the rules have been constructed so that the informa-
tion required to determine conformance with the stan-
dards is readily available. The recharge zone for the
Edwards Aquifer, the only sole-source aquifer present-
ly designated in Texas, i1s carefully delineated on maps
retained by the department Thus, an applicant can
easily determine whather a proposed facility would be
located on the recharge zone. Geologic and hydiologic
information pertaining to the recharge and discharge
patterns of the state’s other regional aquifers is avail-
able; however, the recharge zones for these aquifers
have not been defined with the same degree of speci-
ficity as the Edwards Aquifer. Thus, with the excep-
tion of the Edwards Aquifer, neither the applicant nor
the department could unambigunusly determine from
an acceptable reference whether a facility i1s proposed
to be located on the recharge zone of a regional aqui-
fer. For this reason, the regional aquifer protection
standards in §335.504 are not expressed Iin terms of
recharge zones. However, the commission is required
by §335.503 to consider aquifer recharge or discharge
conditions when determining whether a proposed fa-
cility reasonably minimizes possible contamination of
surface water and groundwater. The department be-
lieves that this requirement in combination with the
standards expressed in §335.504 which are designed
for aquifer resource protection and leachate contain-
ment will provide a high degree of protection for the
state’s regional aquifers.

But for certain specific conditions defined for each kind
of hazardous waste management facility component,
the site location standards require that storage and

processing facilities, land treatment facilities, waste
piles and storage surface impoundments, and landfills
be separated from a regional aquifer by a minimum
of 10 feet of material having a hydraulic conductivity
toward the aquifer not greater than 1 x 107 cm/sec
or a thicker interval of mare permeable material which
provides equivalent or greater retardation to pollutant
migration. A demonstration of conformance to this
aquifer protection standard in §335.504 will not by
itself satisfy the requirement expressed in §335.503
that soil and groundwater conditions must be consid-
ered.

The department received four comments pertaining
to the first portion of this site location standard speci-
fying thickness and hydraulic conductivity The Texas
Eastman Company questioned the need for 10 feet
of relatively impermeable maternal and stated that the
department had not demonstrated conclusively that
a lesser thickness could not adequately protect a
usable aquifer Conversely, Professor Lee of Texas
Tech University pointed out that another state requires
a minimum of 21 feet of material with a maximum per-
meability of 1 x 1077 cm/sec to underhe hazardous
wasta landfills He felt that 10 feet 1s somewhat thin
where there 1s concern about protection of an impor-
tant aquifer of the region. Diamond Shamrock Corpo-
ration and the Texas Chemical Counctl did not express
an evaluation of the proposed standards, but re-
quested that the department explain the rationale upon
which the 10 feet of 1 x 107 cm/sec criterion was
based

The standards which contain the 10 feet of 1 x 1077
cm/sec criterion are aquifer resource protection stan-
dards. These standards are included in view of the ex-
treme importance of maintaining the state’s major and
minor aquifers free of hazardous waste contamination.
Where hazardous wastes will be removed at the time
of facility closure, a facility can be designed to retamn
waste for the life of the facility and the rules allow
more stringent engineering design features, such as
a constructed secondary containment area for a tank,
to be used instead of an underlying low permeability
soil barrier. However, where hazardous waste will re-
main after closure, facility design features alone with-
out appropriate natural containment conditions at the
site may not provide adequate assurance of waste i180-
lation. Even though existing rules in Chapter 335, Sub-
chapter V, contain detailed performance requirements
for landfills to prevent the generation of leachate, to
withdraw any leachate which forms, and to prevent
the migration of leachate, the department believes,
given the length of time that hazardous waste must
be contained, that it 1s prudent and necessary to pro-
hibit the siting of new hazardous waste landfills in lo-
cations where regional aquifers may be readily con-
taminated, should waste pass through the landfill’s
liner system.

To i1solate effectively waste from an underlying region-
al aguifer, a soll barrier must have a low hydraulic con-
ductivity, be sufficiently thick to retain the waste for
an extended period, and be a continuous feature un-
der a proposed hazardous waste facility. For approxi-
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mately 10 years, the department has used a maximum
hydraulic conductivity value of 1 x 107 cm/sec in
technical guidelines and in permits to designate
primary liner soil materials which are practically im-
pervious. A hydraulic conductivity of 1 x 107
cm/sec is typically associated with clay and is ac-
cepted in engineering literature and practice as
representative of an effective barrier to fluid transport.
A 10-foot thick barnier provides extended protection
of an underlying regional aquifer due to the substan-
tial transit time required for fluid to pass through that
barrier. Moreover, since the continuity of a soil barrier
is typically based on correlations between soil units
logged in widely spaced borings, the thicker the unit
in question the greater the assurance that it represents
a continuous feature. The standard which requires at
least 10 feet of material having a hydraulic conduc-
tivity toward the aquifer not greater than 1 x 107
cm/sec is appropriate for the purpose of identifying
proposed facility locations which clearly do not pro-
vide adequate natural protection of the aquifers in the
state.

The department has likewise received two comments
pertaining to the second portion of this site location
standard which allows a thicker interval of more per-
meable matenal which provides equivalent or greater
retardation to pollutant migration. The Texas Chemical
Council inquired what was meant by equivalent or
greater retardation to pollutant migration and also
whether an interval thinner than 10 feet with a hydrau-
lic conductivity of less than 1 x 10°7 cm/sec would
be acceptable Professor Lee expressed the concern
that the proposed rules would allow a facility with a
highly porous system to be approved If the distance
to the aquifer was sufficientiy long. He felt that this
would be a dangerous approach to take.

The purpose of this portion of standard is to provide
the applicant with an opportunity to demonstrate that
the soil barrier which underlies a proposed facility pro-
vides an equivalent degree of protection for an under-
lying aquifer as the barrier specifiec in the standard.

The department has specified a maximum hydraulic
conductivity of 1 x 10”7 cm/sec for solls used as pri-
mary hners at land disposal facilities in its technical
guidelines. As discussed previously, soils which meet
this criterion are very well suited for minimizing the
rate of any leakage associated with a land disposal
facility. The department has slected to apply this same
criterion with regard to in situ soils at proposed haz-

ardous waste management facilities. However, due -

to the wide variation in geologic settings in Texas, pro-
vision is made for the permit applicant to demonstrate
that a proposed location which does not clearly meet
the criterion provides an equivalent or greater degree
of protection.

Generally, sites at which soils do not meet the 10 feet
of 1 x 107 cm/sec criterion will be evaluated in
term$ of equivalent protection. For example, if the in
Situ Qxlls at a proposed site have a hydraulic conduc-
tivity of 5 x 107 cm/sec and exceed 50 feet in thick-
ness, the applicant may attempt to demonstrate that

\
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these soils provide an equivalent or greater retardation
to pollutant migration. In such a case, the department
will review the geologic report which establishes the
hydrogeologic conditions as well as the wastes pro-
posed for disposal and their potential for migration
{mobility, potential for attenuation, waste variability,
etc.) to determine if the site meets the criterion.

In response to Professor Lee, an applicant for a pro-
posed site where highly porous soils (i.e., sand or
gravel) would serve as the barrier to leachate migra-
tion could not make these demonstrations due to the
great thickness of barrier required and the poor sorp-
tive properties of these materials. in addition, the stan-
dard does not allow a thinner interval of less permeable
soil to be used in place of the 10-foot barrier. Since
soil unit correlations are generally based upon the logs
of fairly widely spaced borings, there is less assurance
that thinner units are continuous beneath a proposed
facility. Moreover, any discontinuities present which
are not detected In the hydrologic site investigation
such as sand channels and lenses or fractures and fis-
sures would have greater adverse effect on the con-
tainment capacity of a thinner barrier.

The proposed site location standards prohibit facilities
to be located in areas where soil units within five feet
of the facility’s containment structure have a unified
soil classification of GW, GP, GM, GC, SW, SP, or SM
or a hydraulic conductivity greater than 1 x 10°
crm/sec unless a more stringent facility engineering de-
sign feature is allowed or it 1s demonstrated that the
soils do not provide a significant pathway for pollutant
migration. Land treatment facilities and landfills are
exempted from this requirement if it can be demon-
strated that the facility is to be located in an area
where the average annual evaporation exceeds aver-
age annual rainfall (plus the hydraulic loading rate for
land treatment facilities) by more than 40 inches. The
department received two comments pertaining to the
standards. The Texas Chemical Council inquired
whether the containment structure for a tank would
be the walls of the tank or a surrounding diked sec-
ondary containment area. Professor Lee expressed
concern with regard to the 1 x 10°% cm/sec hydraul-
ic conductivity standards because in his evaluation it
represents highly porous strata. He also expressed
concern with the approach advocated in the standard
because he feit that it appeared to be based on the
concept that contamination of groundwater cannot
occur if evaporation exceeds precipitation by 40
inches per year. Professor Lee contends that this is
clearly not the case and provided an example of a
domestic wastewater land disposal operation on the
high plains.

As stated heretofore, the purpose of the standards
which contain the 1 x 10°® cm/sec hydraulic conduc-
tivity criterion is to assure that any leachate which
may penetrate the facility’s primary barrier will not
come into direct contact with permeable soil material.
These standards serve to help isolate the waste within
the immediate area of the facility and to help assure
that there will not be appreciable lateral or downward
migration of pollutants. The response to the inquiry



of the Texas Chemical Council is that the walls of the
tank would be considered the containment structure.
Therefore, if proper secondary containment, as de-
fined previously, is constructed, the storage or pro-
cessing facility would not be required to satisfy the
hydraulic conductivity portion of this standard. With
regard to Professor Lea’s comment, the 1 x 106
cm/sec criterion was selected as a reasonable value
to designate those soils which are clearly unsuited to
provide an appreciable degree of containment for any
leachate which penetrates the facility’s liner. Use of
the 1 x 1078 criterion would allow soils, such as clay
and shale, which typically have a hydraulic conduc-
tivity less than 1 x 107 cm/sec as well as certain
sandy clay, silt, fine sandstone, and perhaps clayey
sand material to occur within five feet of a facility’s
liner. Unless one of the exceptions applies, a facility
could not be placed in a location where more perme-
able soils such as silty sand, sand, and gravel as well
as certain other silt and sandstone material occur with-
in this zone. Hydraulic conductivity values and unified
8oil classification determinations necessary to demon-
strate conformance with this standard must be deter-
mined by an on-site hydrogeologic investigation.
Further, the department believes, based upon its ex-
perience and published references, that appreciable
quantities of leachate are less likely to form at land
treatment facilities and landfills where evaporation
greatly exceeds rainfall. Based on this analysis, the
standard allows an exemption from the 1 x 108
cm/sec hydraulic conductivity criterion for areas with
favorable rainfall and evaporation conditions. Readily
available information, such as the Climatic Atlas of
Texas (LP-192) recently published by the department
allows an applicant to deter:nine easily whether a pro-
posed facility location conforms to the standard due
to favorable climate. However, demonstration of con-
formance to either aspect of this §335.504 standard
should be viewed as only the first step, since further
consideration of hydrogeologic and climatological con-
ditions 1s required by 8335.503. The example pro-
vided by the commenter of the domestic wastewater
land disposal operation does not appear to take into
account the requirement to consider the hydraulic
loading rate for land treatment facilities and I1s there-
fore not directly applicable to the proposed standard.

Several comments were received regarding the restric-
tion expressed in §335.504(e)(1) that landfills may
not be located in the 100-year floodplain existing prior
to site development except in areas with flood depths
less than three feet and flood velocities less than three
feet per second. CECOS International, Inc., and Chem-
ical Waste Management, Inc., contended that present
technology makes it possible to construct a hazardous
waste landfill in the 100-year floodplain without pos-
ing a serious risk to human healith and the environment
over the long term. Monsanto Company suggested
that the rule state simply that any landfill within the
100-year floodplain must be designed, constructed,
operated, and maintained to prevent washout of any
hazardous waste by a 100-year flood. The Texas
Chemical Council expressed concern about the con-
sistency of methods for mapping the 100-year flood-

plain, as well as areas where flood depths are greater
than three feet and flood velocities are greater than
three feet per second.

The primary technical consideration regarding siting
a hazardous waste landfill in the 100-year floodplain
is the potential for erosion to result in waste exposure.
The potential effects of erosion on landfills differ from
other types of waste management facilities due to the
extremely long periods of time involved. Relatively
small erosion rates can ultimately result in hazardous
waste exposure, unless maintenance Is provided for
an indefinite period of time.

Those areas where flood depths are less than three
feet are designated as areas AO and AH on the flood
insurance rate maps (FIRMs), published by the Federal
Emergency Management Agency. Flooding in these
areas may be caused by riverine flooding, intense or
prolonged rainfall associated with lack of adequate
drainage, and shallow flooding by coastal storm
surges. Most of the public comment considered the
floodplain criteria for landfills to be too restrictive and
suggested that engineering solutions be used to up-
grade deficient sites to minimize erosion losses. How-
ever, landfills differ from other facility typas due to
the very long periods of time the facility 1s subject to
erosion. A landfill 1s essentially a permanent ‘facility
which must be sited, designed, and constructed in a
manner which minimizes the amount of maintenance
necessary to contain the waste matenals. The depart-
ment requires that landfill covers and dikes be con-
structed of relatively fine-grained (clay-rich) soils. The
soils specified are very well suited for minimizing the
movement of water or wastes to and from the facility.
However, these solls can be subject to significant ero-
sion losses If not adequately protected both by facility
location and design. Erosion protection usually con-
sists of suitable vegetation or, in some cases, rip-rap.
These erosion control mechanisms are well-proven
and generally effective. However, they will require
some degree of maintenance to remain effective over
time. In addition, their ability to cope with floodwater
inundation is also less certain. It 1s necessary to pre-
vent the location of hazardous waste facilities in areas
where the integrity of the erosion control components
of the landfill will eventually be impaired. For this rea-
son, these rules prohibit hazardous waste landfills in
areas of the floodplain where they will be subjected
to significant erosional forces. In addition, the three-
foot depth Iimitation 1s sufficiently restrictive that
moderate increases in flood depth should not signifi-
cantly reduce site security.

A review of FIRMs indicates that very imited velocity
data are available from this primary source of informa-
tion. The department has deleted the three feet-per-
second criterion based on the difficulty the regulated
community would have in obtaining the flood velocity
data from published sources. The department will,
however, require owners/operators of proposed haz-
ardous waste facilities to supply velocity data as nec-
essary to demonstrate that the facility is designed and
constructed to prevent washout on a long-term basis.
This will require the applicant to evaluate the erosion
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potential of the soils on a site-specific basis. In some
cases, velocities less than three feet per second may
result in unacceptable soil losses, depending on the
8oil type and facility design.

The Sierra Club questioned the use of the 100-year
flood as the basis for evaluating flood hazard and sug-
gested a more restrictive standard (such as the 500-
year flood) would be more appropriate. However, the
same problem exists with using the storm of record
or the 500-year storm as exists with the use of a three
feet-per-second veolocity restriction. Published data
sources are generally imited and the department
would have difficulty administenng rules which are
based on criteria for which information 1s not generally
available. Moreover, there is little difference between
the 100-year floodplain and the 500-year floodplain
in most locations Where FIRMs are available, they
normally will be determinative of the 100-year flood-
plain. Where FIRMs are not available for a facility loca-
tion, the owner or operator must use equivalent map-
ping techniques to determine whether the facility is
within the 100-year floodplain, and if so located, what
the 100-year flood elevation and flood depth would
be. The 100-year floodplain has historically been uti-
lized in both the state and federal solid waste regula-
tory programs.

No comments were received regarding adoption of
new § 335 505. However, the Texas Water Commis-
sion (TWC) submitted comments which recommend
that an additional rule be included to recogmze exphcit-
ly the TWC's authority and responsibility to consider
other criteria beyond those specified in the proposed
rules. It 1s the present state of the law that the TWC
has the authornity under the Solid Waste Disposal Act
to consider other criteria beyond those specified in
Subchapter W when making its decision on a permit
application. It was noted earlier that existing facilities
are presently, and will continue to be, subject to re-
view for site suitability pursuant to 8335 479. The
general performance standard in §335 479 states that
no person may cause, suffer, allow, or permit the stor-
age, processing, or disposal of hazardous waste In
such a manner so as to cause the discharge or immi-
nent threat of discharge of hazardous waste, the crea-
tion and maintenance of a nuisance, or the endanger-
ment of the public health or welfare

This general performance standard I1s a permitting
standard which apphies to facility location, design,
construction, and operation In finalizing the Subchap-
ter W location standards, the department has clarified
§335.505 so that it cleerly recognizes that sites must
satisfy the general performance standard in Subchap-
ter V, and that the commission is not bound to 1ssue
a permit, notwithstanding the fact that a facility is not
disqualified pursuant to §335.504 and does reason-
ably minimize possible contamination of groundwater
and surface water in accordance with §335.503

These new sections are adopted under the Texas
Water Code, 85.131 and §5 132, which provide the
Texas Water Development Board with the authority
to make any rules necessary to carry out the powers
and duties under the provisions of the Code and other
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laws of the state; and to establish and approve all gen-
eral policy of the TDWR. These new sections are also
adopted under the Solid Waste Disposal Act, Texas
Civil Statutes, Article 4477-7, 84(c), which authorizes
the department to adopt and promulgate rules consis-
tent with the general intent and purposes of the Act
and establish minimum standards of operation for all
aspects of the management and control of industrial
solid waste and as amended, by House Bill 487, which
requires the department to adopt rules relating to site
suitability for hazardous waste management facilities.
Under the Solid Waste Disposal Act, §3(b), the Texas
Department of Water Resources Is designated as the
state solid waste agency with respect to the manage-
ment of industrial solid waste and is required to seek
thie accomplishment of the purposes of the Act
through the control of all aspects of industrial solid
waste management by all practical and economically
feasible methods consistent with the powers and
duties given it under the Act and other existing legisla-
tion. Section 3(b) grants to the department the powers
and duties specifically prescribed in the Act and all
other powers necessary or convenient to carry out its
responsnbllltleg.

§335.501. Purpose, Scope, and Applicability.

(a) Ths subchapter establishes mimmum standards
for the location of facilities used for the storage, process-
ing, and disposal of hazardous waste. These standards
are to be appled 1n the evaluation of an application for
a permit to manage hazardous waste These rules apply
to permit applications for new hazardous waste manage-
ment facilities and areal expansions of existing hazardous
waste management facilities, filed on or after September
1, 1984, the effective date of these rules. These rules do
not apply to the following.

(1) permit applications submitted pursuant to
§335.2(c) of this title (relating to Permit Required) and
§335.43(b) of this title (relating to Permit Required), in-
cluding any revision submitted pursuant to §341.185 of
this title (relating to Revision of Application for Hazard-
ous Waste Permuts), and

(2) permut applications filed pursuant to
§335.2(a) of this uitle (relating to Permit Required) which
have been submitted 1n accordance with Chapter 341 and
which have been declared to be administratively complete
pursuant to §357.3 of ths title (relating to Initial Review)
prior to September 1, 1984, the effective date of these
rules.

(b) The purpose of these rules 1s to condition issu-
ance of a permit for a new hazardous waste management
facility or the areal expansion of an existing hazardous
waste management facility on selection of a site that rea-
sonably minimizes possible contamination of surface wa-
ter and groundwater; to define the characteristics that
make an area unsuitable for a hazardous waste manage-
ment facility; and to prohibit 1ssuance of a permit for
a facility to be located in an area determined to be un-
suitable, unless the design, construction, and operational
features of the facility will prevent adverse effects from
unsuitable site characteristics. Nothing herein is intended
to restrict or abrogate the department’s general authority
under the Solid Waste Disposal Act to review site suita-
bility for all facilities which manage industrial solid waste.



§335.502. Definitions. The following words and
terms, when used in this subchapter, shall have the follow-
ing meanings, unless the context clearly indicates other-
wise:

Aquifer—A geologic formation, group of forma-
tions, or part of a formation capable of yielding a signifi-
cant amount of groundwater to wells or springs. Portions
of formations, such as clay beds, which are not capable
of yielding a significant amount of groundwater to wells
or springs are not aquifers.

Areal expansion of an existing facility—The en-
largement of a land surface area of an existing hazardous
waste management facility from that described in a solid
waste permit authorizing the facility.

Existing hazardous waste management facility—
Any facility used or proposed to be used for the storage,
processing, or disposal of hazardous waste and which is
authorized by a solid waste permit. Facilities identified
1n the following pending applications will also be consid-
ered existing hazardous waste management facihties pend-
ing final action on the application by the commuission:

(A) an application submitted pursuant to
§335.2(c) of this title (relating to Permit Required) and
§335.43(b) of this uitle (relating to Permit Required),
including any revisions made n accordance with §341.185
of this title (relating to Rewvision of Application for
Hazardous Waste Permits); or

(B) anapplication filed pursuant to §335.2(a)
of this title (relating to Permit Required) which has been
submitted 1n accordance with Chapter 34! and which has
been declared to be administratively complete pursuant
to §357.3 of this title (relating to Initial Review) prior to
September 1, 1984, the effective date of these rules.

New hazardous waste management facility—Any
facility to be used for the storage, processing, or disposal
of hazardous waste and which 1s not an existing hazardous
waste management facility.

One hundred-year floodplain—Any land area
which is subject to a 1.0% or greater chance of flooding
in any given year from any source.

Regional aquifer—An aquifer which has becn
identified by the Texas Department of Water Resources
as a major or minor aquifer. Major aquifers yield large
quantities of water in large areas of the state. Minor aqui-
fers yield large quantities of water in small areas of the
state or small quantities of water in large areas of the
state. (These aquifers are identified in Appendix B of the
Texas Department of Water Resources Report 238).

Secondary containment—A system designed and
constructed to collect rainfall runoff, to prevent rainfall
run-on from outside the structure, and to contain waste
spills, leaks, or discharges within the structure until such
waste can be removed.

Sole-source aquifer—An aquifer designated pur-
suant to the Safe Drinking Water Act of 1974, §1424(e),
which solely or principally supplies drinking water to an
area, and which, if contaminated, would create a signifi-
cant hazard to public health. Note: The Edwards Aquifer
has been designated a sole-source aquifer by the U.S. En-
vironmental Protection Agency. The Edwards Aquifer
Recharge Zone is specifically that area delineated on maps
in the offices of the execptive director.

Storage surface impoundment—A surface im-
poundment from which all wastes and waste-contami-

nated soils are removed at the time of closure of the
impoundment.

Wetlands—Those areas that are inundated or satu-
rated by surface water or groundwater at a frequency and
duration sufficient to support, and that under normal cir-
cumstances do support, a prevalence of vegetation typi-
cally adapted for life in saturated soil conditions. Wet-
lands generally include swamps, marshes, bogs, and simi-
lar areas.

§335.504. Unsuitable Site Characteristics.
(a) Storage or processing facilities (excluding stor-
age surface impoundments).

(1) A storage or processing facility (excluding
storage surface impoundments) may not be located in the
100-year floodplain unless it is designed, constructed, op-
erated, and maintained to prevent washout of any haz-
ardous waste by a 100-year flood.

(2) A storage or processing facility (excluding
storage surface impoundments) may not be located in wet-
lands.

(3) A storage or processing facility (excluding
storage surface impoundments) may not be located on
the recharge zone of a sole-source aquifer unless second-
ary containment is provided to preclude migration to
groundwater from spills, leaks, or discharges.

(4) A storage or processing facility (excluding
storage surface impoundments) may not be located in
areas overlying regional aquifers unless:

(A) theregional aquifer is separated from the
facility by a minimum of 10 feet of material with a hy-
draulic conductivity toward the aquifer not greater than
10”7 centimeters/second (cm/sec.), or a thicker interval
of more permeable material which provides equivalent
or greater retardation to pollutant migration; or

(B) secondary containment 1s provided to pre-
clude migration to groundwater from spills, leaks, or dis-
charges.

(5) A storage or processing facility (excluding
storage surface impoundments) may not be located in
areas where soil unit(s) within five feet of the contain-
ment structure have a Unified Soil Classification of GW,
GP, GM, GC, SW, SP, or SM, or a hydraulic conduc-
tivity greater than 10-5 cm/sec. unless:

(A) secondary containment is provided to pre-
clude migration to groundwater or surface water from
spills, leaks, or discharges; or

(B) the soil umt is not sufficiently thick and
laterally continuous to provide a significant pathway for
waste migration.

(b) Land treatment facilities.

(1) Aland treatment facility may not be located
in the 100-year floodplain unless it is designed, con-
structed, operated, and maintained to prevent washout
of any hazardous waste by a 100-year flood.

(2) Aland treatment facilitymay not be located
in wetlands.

(3) Aland treatment facility may not be located
in the recharge zone of a sole-source aquifer.

(4) Aland treatment facility may not be located
in areas overlying regional aquifers unless:

(A) it is an area where the average annual
evaporation exceeds average annual rainfall plus the hy-
draulic loading rate of the facility by more than 40 inches
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and the depth to the regional aquifer is greater than 100
feet from the base of the treatment zone; or

(B) the regional aquifer is separated from the
base of the treatment zone by a minimum of 10 feet of
material with a hydraulic conductivity toward the aquifer
not greater than 107 cm/sec., or a thicker interval of
more permeable material which provides equivalent or
greater retardation to pollutant migration.

(5) Aland treatment facility may not be located
in areas where soil unit(s) within five feet of the treat-
ment zone have a Unified Soil Classification of GW, GP,
GM, GC, SW, SP or SM, or a hydraulic conductivity
greater than 10°5 cm/sec., unless:

(A) itisin an area where the average annual
evaporation exceeds average annual rainfall plus the
hydraulic loading rate by more than 40 inches; or

(B) the soil unit is not sufficiently thick and
laterally continuous to provide a significant pathway for
waste migration.

(c) Waste piles.

(1) A waste pile may not be located in the 100-
year floodplain unless 1t 1s designed, constructed, oper-
ated, and maintained to prevent washout of any hazard-
ous waste by a 100-year flood.

(2) A waste pile may not be located in wetlands.

(3) A waste pile may not be located on the re-
charge zone of a sole-source aquifer.

(4) A waste pile may not be located in areas over-
lying regional aquifers unless

(A) theregional aquifer 1s separated from the
base of the containment structure by a mimimum of 10
feet of material with a hydraulic conductivity toward the
aquifer not greater than 10”7 cm/sec or a thicker nterval
of more permeable material which provides equivalent
or greater retardation to pollutant migration, or

(B) secondary contamment is provided to pre-
clude pollutant migration to groundwater from spulls,
leaks, or discharges

(5) A waste pile may not be located 1n areas
where soil unit(s) within five feet of the containment struc-
ture have a Unified Soil Classification of GW, GP, GM,
GC, SW, SP, or SM, or a hydraulic conductivity greater
than 103 cm/sec. unless.

(A) secondary containment is provided to pre-
clude pollutant migration to groundwater or surface wa-
ter from spills, leaks, or discharges; or

(B) the soil umt 1s not sufficiently thick and
laterally continuous to provide a significant pathway for
waste migration.

(d) Surface storage impoundments.

(1) A storage surface impoundment may not be
located 1n the 100-year floodplain unless it is designed,
constructed, operated, and maintained to prevent wash-
out of any hazardous waste by a 100-year flood.

(2) A storage surface impoundment may not be
located in wetlands.

(3) A storage surface impoundment may not be
located on the recharge zone of a sole-source aquifer.

(4) A storage surface impounc'ment may not be
located in areas overlying regional aguifers unless:

(A) theregional aquifer is separated from the
base of the containment structure by a mimimum of 10
feet of material with a hydraulic conductivity toward the
aquifer not greater than 10”7 cm/sec. or a thicker interval
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of more permeable material which provides equivalent
or greater retardation to pollutant migration; or

- (B) theimpoundment is double-lined and has
an intervening leak detection system or the facility has
an equivalent design which provides commensurate or
greater assurance of waste containment.

(5) A storage surface impoundment may not be
located in areas where the soil unit(s) within five feet of
the containment structure have a Unified Soil Classifica-
tion of GW, GP, GM, GC, SW, SP, or SM, or a hyrdau-
lic conductivity greater than 10~ cm/sec. unless:

(A) the impoundment is double-lined and has
an intervening leak detection system or the facility has
an equivalent design which provides commensurate or
greater assurance of waste containment; or

(B) the soil unit is not sufficiently thick and
laterally continuous to provide a significant pathway for
waste migration.

(e) Landfills. Note: Any surface impoundment to
be closed as a landfill (where wastes will remain after clo-
sure of the impoundment) is subject to the requirements
for landfills.

(1) A landfill may not be located in the 100-year
floodplain existing prior to site development except in
areas with flood depths less than three feet. Any landfill
within the 100-year floodplain must be designed, con-
structed, operated, and maintained to prevent washout
of any hazardous waste by a 100-year flood.

(2) A landfill may not be located in wetlands.

(3) A landfill may not be located on the recharge
zone of a sole-source aquifer

(4) A landfill mey not be located 1n areas overly-
ing regional aquifers unless:

(A) 1tisin an area where the average annual
evaporation exceeds average annual rainfall by more than
40 inches and the depth to the regional aquifer 1s greater’
than 100 feet from the base of the containment siructure;
or

(B) theregional aquifer 1s separated from the
base of the containment structure by a minimum of 10
feet of material with a hydraulic conductivity toward the
aquifer not greater than 10”7 cm/sec or a thicker nterval
of more permeable material which provides equivalent
or greater retardation to pollutant migration,

(5) A landfill may not be located in areas where
scil unit(s) within five feet of the containment structure
have a Unified Soil Classification of GW, GP, GM, GC,
SW, SP, or SM, or a hydraulic conductivity greater than
10-5 cm/sec. unless:

(A) it 1s an area where the average annual
evaporation exceeds average annual rainfall by more than
40 inches; or

(B) the soil unit is not sufficiently thick and
laterally continuous to provide a significant pathway for
waste migration.

§335.505. Prohibition of Permut Issuance.

(@) The commuission shall not 1ssue a permit for a
new hazardous waste management facihty or an areal ex-
pansion of an existing facility if the facility or expansion
does not meet the requirements of §335 504 of this title
(relating to Unsuitable Site Characteristics).

(b) Nothing in this subchapter shall be construed
to require the commussion to issue a permit, notwithstand-



ing a finding that the proposed facility would satisfy the
requirements of §335.503 of this title (relating to Site Se-
lection to Protect Groundwater or Surface Water) and
notwithstanding the absence of site characteristics which
would disqualify the site from permitting pursuant to
$335.504 of this title (relating to Unsuitable Site Charac-
teristics).

This agency hereby certifies that the rule as adopted
has been reviewed by legal counsel and found to be
a valid exercise of the agency’s legal authority.

issued in Austin, Texas, on July 23, 1984.

TRD-847669 Susan Plettman

General Counsel
Texas Department of Water
Resources

Effective date: September 1, 1984
Proposal publication date: March 16, 1984
For further information, please call (512) 475-7845.

TITLE 40. SOCIAL SERVICES AND
ASSISTANCE

Part |. Texas Department of
Human Resources

Chapter 15. Medicaid Eligibility

Subchapter GG. Resources for
Individuals Related to the SSI Program

The Texas Department of Human Resources (DHR)
adopts repeals, amendments, and a new section in its
Medicaid Eligibility rules. The repeal of §§15.3206,
156.3207, and 15.3208 1s adopted without changes
to the proposal published in the April 24, 1984, 1ssue
of the Texas Register (9 TexReg 2295). Amendments
to §15.3218 and §15.3225 and new §15.3206 are
adopted without changes to the proposed text pub-
lished in the April 24, 1984, issue of the Texas
Register (9 TexReg 2295).

These rule changes are necessary to comply with Sup-
plemental Security Income policy. Sections 15.3206,
16.3207, and 15.3208 are repealed and replaced by
new §15.3206. New §15.3206 clarifies that an in-
dividual's home is excluded as a resource if it I1s his
principal place of residence. Section 15.3206 also de-
fines dependent relative for those cases in which the
home is an excludable resource because a relative lives
there. A home can no longer be automatically exclud-
ed for six months during an individual’s temporary ab-
sence for health reasons. The exclusion is based on
the individual’s intent to return home. If an individual
transfers his home while it is excluded for his intent
to return, the exclusion terminates immediately and
the caseworker follows the policy in §15.3225. Sec-
tion 15.3218 specifies that the caseworker may grant
only one three-month extension to the disposition peri-
od when an individual 1s making an effort to dispose
of aresource. If a contract for sale is made during the
allowable disposition period, the caseworker continues
to exclude the property through the closing date of

the sale. The individual must be making a reasonable
effort to conclude the transaction. If an individual
transfers property being excluded for disposition
without reasonable compensation, the exclusion ter-
minates immediately. The caseworker then applies the
policy in §15.3225. Section 15.3225 defines com-
pensation for the transfer of a resource as goods, care,
or services that are provided according to a legally
binding agreement, either written or oral. If the in-
dividual receives cash as additional compensation for
a transferred resource, the caseworker reduces the
amount of uncompensated value by the amount of the
payment, effective the date psid. Section 15.3225 is
also amended to state that if a transferred resource
is returned to an individual, the transfer is nullified,
effective the date of return.

No comments were received regarding adoption of the
repeal, amendments, and new section.

40 TAC §8§15.3206-15.3208

The repeal is adopted under the Human Resources
Code, Title 2, Chapter 22 and Chapter 32, which
authorizes the department to administer public as-
sistance programs.

This agency hereby certifies that the rule as adopted
has been reviewed by legal counsel and found to be
a valid exercise of the agency’s legal authority.

issued in Austin, Texas, on July 24, 1984.

TRD-847715 Mariin W Johnston
Commissionsr
Texas Department of Human
Resources

Effective date. August 14, 1984

Proposal publication date. Apnl 24, 1984

For further information, please call (612) 441-3356,
ext 2037

40 TAC §15.3206

The new section is adopted under the Human Re-
sources Code, Title 2, Chapter 22 and Chapter 32,
which authorizes the department to administer public
assistance programs.

This agency hereby certifies that the rule as adopted
has been reviewed by legal counsel and found to be
a valid exercise of the agency’s legal authority.

Issued in Austin, Texas, on July 24, 1984.

TRD-847716 Marlin W. Johnston
Commissioner
Texas Department of Human

Resources
Effective date August 14, 1984
Proposal publication date: April 24, 1984

For further information, please call (612) 441-3356,
ext. 2037.

<
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40 TAC 815.3218, §15.3225

The amendments are adopted under the Human
Resources Code, Title 2, Chapter 22 and Chapter 32,
which authorizes the department to administer pub-
lic assistance programs.

This agency hereby certifies that the rule as adopted
has been reviewed by legal counsel and found to be
a valid exercise of the agency’s legal authority.

issued in Austin, Texas, on July 24, 1984

TRD-847717 Marlin W. Johnston
Commissioner
Texas Department of Human
Resources

Effective date: August 14, 1984
Proposal publication date: Aprnil 24, 1984
For further information, please call (512) 441-3366,

ext. 2037.
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Agencies with statewide jurisdiction must give at least seven days
notice before an impending meeting. Institutions of higher educa-
tion or poiitical subdivisions covering all or part of four or more coun-
ties (regional agencies) must post notice at least 72 hours prior to
a scheduled meeting time Although some notices may be received
too late for publication before the meeting i1s held, all those filed are
published in the Register Notices concerning state agencies, col-
leges, and universities must contain the date, time, and location of
the meeting, and an agenda or agenda summary. Published notices
concerning county agencies include only the date, time, and loca-
tion of the meeting These notices are published alphabetically un-
der the heading *'Regional Agencies'' according to the date on which
they are filed

Any of the governmental entities named above must haye notice of
an emergency meeting, or an emergency revision to an agenda, and
the reason for such emergency posted for at least two hours before
the meeting is convened. Emergency meeting notices filed by all
governmental agencies will be published. However, notices of emer-
gency additions or revisions {0 a regional agency's agenda will not
be published since the oniginal agenda for the agency was not pub-
lished N

All notices are posted on the bulletin board outside the Office of the

Secretary of State on the first floor of the East Wing in the State
Capitol These notices may contain more detailed agendas than

Open
Meetings

space aliows to be published in the Register.

Texas Economic Development
Commission

Wednesday, July 25, 1984, 7 p.m. The
Board of Directors of the Texas Small Busi-
ness Industrial Development Corporation
(TSBIDC) of the Texas Economic Develop-
ment Commission met in emergency session
in the Fort Worth Group Room, Terminal
4E, Dallas/Fort Worth Airport. According
to the agenda, information will be presented
to the board concerning the effect of new
tax legislation on the TSBIDC, hear a cor-
poration status report, and consider pos-
sible TSBIDC bond program alternatives.
The emergency status was necessary because
an informal, nondecision-making meeting
was needed for the purposes stated.

Contact: Kent Yeates, 410 East Fifth Street,
Austin, Texas, (512) 472-5059.

Filed: July 24, 1984, 3:25 p.m.
TRD-847731

Texas Education Agency

Friday, August 3, 1984, Committees of the
State Board of Education of the Texas Edu-
cation Agency (TEA) will meet in the TEA
North Building, 1200 East Anderson Lane,
Austin. Times, rooms, committees, and
agendas follow.

8:30 a.m. In the Joe Kelly Butler
boardroom, the Committee of the Whole
will consider special education funding; test-
ing and classification of students for bilin-
gual education; educational aid for teach-
ers, concerning designation of areas and
fields of acute teacher shortage; fees for
testing for basic skills tests for teachers; es-
sential curriculum elements for grades 9-12;
per capita apportionment for 1984-1985; the
Price Differential Index Advisory Commit-
tee; rules for occupational education and
technology; meetings, compensatory per
diem, and expenses for the State Textbook
Committee; the State Textbook Program;

July 31, 1984

the balanced six-year textbook adoption cy-
cle; requirements for pupil attendance ac-
counting for state funding purposes; com-
position of and an appointment to the Com-
mission on Standards for the Teaching Pro-
fession; designation of 1984-1985 areas and
fields of acute teacher shortages; 19 TAC
§5.5, concerning agendas; travel for board
members; sunset reports for advisory com-
mittees; and discussion of provisions other
than school finance under House Bill 72,
68th Legislature, Second Called Session,
1984.

Contact: Raymon L. Bynum, 201 East 11th
Street, Austin, Texas 78701, (512) 475-3271.

Filed: July 25, 1984, 2:07 p.m.
TRD-847750

3 p.m. In Room 101-E, the Committee for
Investment of the Permanent School Fund
will consider a progress report on the
July/August program, review of the invest-
ment portfolio, estimated funds available

9 TexReg 4197
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ror completion of the July/August pro-
gram, and the report of the investment of-
ficer.

Contact: Raymon L. Bynum, 201 East 1ith
Street, Austin, Texas 78701, (512) 475-3271.

Filed: July 25, 1984, 2:07 p.m.
TRD-847751

Saturday, August 4, 1984, 8:30 a.m. The
State Board of Education of the Texas Edu-
cation Agency will meet in the Joe Kelly
Butler boardroom, TEA North Building,
1200 East Anderson Lane, Austin. Items on
the agenda summary include agency admin-
istration, special education funding; testing
and classification of students for bilingual
education; educational aid for teachers,
concerning designation of areas and fields
of acute teacher shortage; fees for testing
for basic skills tests for teachers; essential
curriculum elements for grades 9-12; per
capita apportionment for 1984-198S; rec-
ommendations for appointment to the Price
Differential Index Adviscry Committee;
rules for occupational education and tech-
nology; meetings, compensatory per diem,
and expenses for the State Textbook Com-
mittee; the State Textbook Program; the ba-
lanced six-year textbook adoption cycle; re-
quirements for pupil attendance accounting
for state funding purposes; composition of
and an appointment to the Commission on
Standards for the Teaching Profession; rec-
ommendations for the designation of 1984-
1985 areas and fields of acute teacher short-
ages; an amendment to 19 TAC §5.5, con-
cerning agendas; travel for board members;
and requests by the staff to hold other posi-
tions of honor, trust or profit.

Coantact: Raymon L. Bynum, 20! East 11th
Street, Austin, Texas 78701, (512) 475-3271.

Filed: July 25, 1984, 2:06 p.m.
TRD-847752

Tuesday, August 7, 1984, 9 a.m. The State
Advisory Committee for Marketing and
Distributive Education of the Texas Edu-
cation Agency will meet in Ballroom VII,
Hyatt Regency Hotel, 208 Barton Springs
Road, Austin. Items on the agenda include
public relativns, public affairs, a financial
report, advisory committee development,
the Evaluation Committee, and a report on
the Austin Advisory Committee meeting.

Contact: Norris Young, 201 East 1lth
Street, Austin, Texas 78701, (512) 834-4261.

Fied: July 24, 1984, 3:21 p.m.
TRD-847727

Mouaday, August 20, 1984, 8:30 a.m. The
State Textbook Committee of the Texas
Education Agency will meet in the Joe Kelly

9 TexReg 4198

Butler boardroom, 1200.East Anderson
Lane, Austin. Items on the agenda include
balloting for selection of textbooks for
recommendation to the State Board of Edu-
cation and meetings of special committees.

Contact: J. Henry Perry, Jr., 201 East 11th
Street, Austin, Texas 78701, (512) 834-4055.

Filed: July 24, 1984, 3:21 p.m.
TRD-847728

Yexas Employment Commission

Wednesday, August 1, 1984, 9 a.m. The
Texas Employment Commission (TEC) will
meet in emergency session in Room 644,
TEC Building, 15th Street and Congress
Avenue, Austin. Items on the agenda in-
clude office procedures and staffing in the
Office of Commission Appeals. The emer-
gency status is necessary to put into effect
an immediate plan to improve federal time
lapse statistics.

Contact: Courtenay Browning, TEC Build-
ing, 15th Street and Congress Avenue,
Room 608, Austin, Texas, (512) 397-4415.

Filed: July 25, 1984, 2:29 p.m.
TRD-847753

Texas Health Facilities
Commiission

Thursday, August 2, 1984, 1:30 p.m. The
Texas Health Facilities Commission made
additions to the agenda of a meeting to be
held in Suite 305, 1600 West 38th Street,
Austin. The additions concern considera-
tion of the following applications.

Certificate of Need
Humana Hospital Bryan-College Station,
Bryan
AHB84-0104-012

Amendment of Certificate of Need Orders
Vista Hills Medical Center, El Paso
AHB83-0107-016A(061384)
Medical City Dallas Hospital and
Medical City Dallas, Ltd., Dallas
AHA80-0905-029A(061584)

Notice of Intent to Acquire an Existing
Health Care Facility
The Heritage Nursing Home, Mount
Vernon
ANB84-0622-400

Contsct: John R. Neel, P.O. Box 50049,
Austin, Texas 78763.

Filed: July 25, 1984, 8:27 a.m.
TRD-847738

July 31, 1984

Texas Housing Agency
Wedaesday, July 25, 1984, 10 a.m. The
Board of Directors of the Texas Housing
Agency met in emergency session in the con-
ference room, Suite 700, 411 West 13th
Street, Austin. Items on the agenda sum-
mary included consideration and possible
action on establishing, subject to modifica-
tion, a single family mortgage revenue bond
ceiling for the State of Texas; consideration
and possible action on a proposal for the
sale of tax-exempt single family mortgage
revenue bonds; consideration and possible
action on investment contracts for certain
funds, including without limitation the debt
service reserve fund, mortgage revenue loan
proceeds fund, cash flow, and mortgage re-
serve fund; and consideration and possible
action on allocation of funds to lenders and
notification to those lenders of funds avail-
ability. The emergency status was necessary
to set a revised single-family mortgage
revenue bond ceiling and to authorize the
sale of additional bonds to help alleviate a
critical shortage of affordable home fi-
nancing.

Contact: Earline Jewett, P.O. Box 13941,
Austin, Texas 78711, (512) 475-0812.

Filed: July 24, 1984, 12:41 p.m.
TRD-847707

Wednesday, July 25, 1984, 2:30 p.m. The
Board of Directors of the Texas Housing
Agency met in emergency session in the
office of the bank president, First Bank and
Trust, 101 North Texas, Bryan. Items on
the agenda summary included consideration
and possible action on establishing, subject
to modification, a single family mortgage
revenue bond ceiling for the State of Texas;
consideration and possible action on a
proposal for the sale of tax-exempt single -
family mortgage revenue bonds; consider-
ation and possible action on investment
contracts for certain funds, including
without limitation the debt service reserve
fund, mortgage revenue loan proceeds
fund, cash flow, and mortgage reserve
fund; and consideration and possible action
on allocation of funds to lenders and notifi-
cation to those lenders of funds availabili-
ty. The emergency status was necessary to
set a revised single-family mortgage revenue
bond ceiling and to authorize the sale of ad-
ditional bonds to help alleviate a critical
shortage of affordable home financing.

Contact: Earline Jewett, P.O. Box 13941,
Austin, Texas 78711, (512) 475-0812.

Filed: July 25, 1984, 12:27 p.m.
TRD-847748
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State Board of Insurance

Wednesday, August 1, 1984. The State
Board of Insurance will meet in Room 414,
1110 San Jacinto Street, Austin. Times and
agendas follow.

10 a.m. The board will consider a petition
by the Texas Automobile Insurance Service
Office to amend Rule 059.21.26.003, by
adding a new paragraph (17) to specify the
following as an unfair claims settlement
practice: with respect to the Texas personal
auto policy, to delay or refuse a claim sole-
ly because there is other insurance of a dif-
ferent type to pay for all or part of the loss;
1t is specified that the claimant who has a
right to recover from either or both of the
insurers may choose the coverage to pay and
in what order payment will be made; and
an alternative staff proposal for a filing by
Insurance Services Office, Inc., to withdraw
all rates, rules, and form filings for bridges
and commercial fine arts classes for com-
mercial inland marine insurance.

Contact: Pat Wagner, 1110 San Jacinto
Street, Austin, Texas 78786, (512) 475-2950.

Filed: July 24, 1984, 3:07 p.m.
TRD-847724

2 p.m. The board will consider mortgage
guaranty insurance rate filings by Mortgage
Guaranty Insurance Corporation and PMI
Mortgage Insurance Company.

Contact: Pat Wagner, 1110 San Jacinto
Street, Austin, Texas 78786, (512) 475-2950.

Filed: July 24, 1984, 3:07 p.m.
TRD-847725

Lamar University

Friday, July 27, 1984, 1 p.m. The Academic
Affairs Committee and the Personnel Com-
mittee of the Board of Regents of Lamar
University met in a joint emergency session
at W. Donham Crawford, 104 West Cald-
wood, Beaumont. According to the agenda,
the committees met in executive session to
consider appointments to administrative of-
fices. The emergency status was necessary
because this was the only available time for
the committees to meet prior to the next
regular board meeting.

Contact: Andrew J. Johnson, P.O. Box
10014, Beaumont, Texas 77710, (409) 838-
8403.

Filed: July 24, 1984, 12:32 p.m.
TRD-847708

Texas Parks and Wildlife
Department

Wednesday, July 25, 1984, 9 a.m. The
Texas Parks and Wildlife Commission of
the Texas Parks and Wildlife Department
made an emergency addition to the agenda
of a meeting held in Parks and Wildlife
Headquarters Complex Building B, 4200
Smith School Road, Austin. The addition
concerned a briefing regarding an archeo-
logical investigation at Seminole Canyon
Cave (41VV620), Seminole Canyon State
Historical Park, Val Verde County. The
emergency status was necessary to insure the
adequate protection of state archeological
resources.

Contact: Charles D. Travis, 4200 Smith
School Road, Austin, Texas 78744, (512)
479-4802.

Filed: July 24, 1984, 1:58 p.m.
TRD-847718

e s

Public Utility Commission of
Texas

The Hearings Division of the Public Utili-
ty Commission of Texas will meet in Suite
450N, 7800 Shoal Creek Boulevard, Austin.
Days, times, and dockets foliow.

Wednesday, August 1, 1984, 9a.m. The
division will consider the following dock-
ets—5777, 5376, 5379, 5517, 5684, 5612,
5574, 5113, 5024, 5453, 5652, 5667, 5794,
5694, and 5780. The division will also meet
in executive session to discuss pending liti-
gation.

Coatact: Rhonda Colbert Ryan, 7800 Shoal
Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: May 24, 1984, 2:39 p.m.
TRD-847726

Friday, August 3, 1984, 1;30 p.m. A pre-
hearing conference in Docket 4959—appl
cation of Manville Water Supply Corpora-
tion to amend a certificate of convenience
and necessity within Travis County and Wil-
liamson County.

Contact: Rhonda Colbert Ryan, 7800 Shoal
Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: July 25, 1984, 2:34 p.m.
TRD-847754

July 31, 1984

Meetings

Tuesday, August 7, 1984, 9:30 a.m. A
prehearing conference in Docket 5782—ap-
plication of the City of Schertz to transfer
Schaefer Road Rural Water Supply Corpo-
ration in Bexar County.

Contact: Rhonda Colbert Ryan, 7800 Shoal
Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: July 26, 1984, 9:41 a.m.
TRD-847777

Tuesday, August 7, 1984, 1:30 p.m. The
Pubhc Utility Commission of Texas will
meet in Suite 450N, 7800 Shoal Creek Bou-
levard, Austin. According to the agenda,
the commussion will conduct a prehearing
conference 1n Docket 5793 —application of
Harlingen System to purchase Stuart Place
Water Supply Corporation within Cameron
County.

Contact: Rhonda Colbert Ryan, 7800 Shoal
Creek Boulevard, Austia, Texas 78757,
(512) 458-0100.

Filed: July 26, 1984, 9:41 a.m.
TRD-847776

The Hearings Division of the Public Utili-
ty Commussion of Texas will meet in Suite
450N, 7800 Shoal Creek Boulevard, Austin.
Days, times, and dockets follow.

Tuesday, August 21, 1984, 10 a.m. The
division will consider Docket 5823—inquiry
of the general counsel into the PURA,
§43(h), rate increase of North County
Water Corporation.

Contact: Rhonda Colbert Ryan, 7800 Shoal
Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: July 25, 1984, 8:30 a.m.
TRD-847738

Wednesday, September 12, 1984, 9
a.m. The division will consider Docket
5827—petition of Southwestern Bell Tele-
phone Company for rule making.

Contact: Rhonda Colbert Ryan, 7800 Shoal
Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: July 26, 1984, 9:42 a.m.
TRD-847774

Texas Rehabilitation
Commission

Friday, August 3, 1984, 1 p.m. The Ad

Hoc Subcommittee on Deaf-Blind/Deaf-

Blind Mulu-Disabled Persons of the Gover-

nor's Committee for Disabled Persons of
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the Texas Rehabilitation Commission will
meet in the auditorium, Criss Cole Rehabili-
tation Center, 4800 North Lamar Boule-
vard, Austin. According to the agenda, the
committee will hear comments by interested
citizens regarding services for deaf-blind/
deaf-blind multidisabled persons.

Contact: James H. Loyd, Sam Houston
Building, Room 607, 201 East 14th Street,
Austin, Texas 78711, (512) 475-7881.

Filed: July 24, 1984, 1:13 p.m.
TRD-847706

Sunset Advisory Commission
Monday-Wednesday, August 6-8, 1984, 9
a.m. dafly. The Sunset Advisory Commis-
sion will meet in Room E, John H. Reagan
Building, 105 West 15th Street, Austin. Ac-
cording to the agenda summary, the com-
mission will discuss the 1985 operating bud-
get; hear a presentation and public testimo-
ny on the Veterans Land Board, School
Land Board, Board for Lease of Unversity
Land, Boards for Lease of State-Owned
Lands, Texas Department of Water Re-
sources, River Compacts, Gulf States Ma-
rine Fisheries Compact, Texas Air Control
Board, and Texas Health Facilities Com-
mission and make decisions on the Office
of State Entomologist, Office of the State
Forester, Texas State Soil and Water Con-
servation Board, Texas Advisory Board of
Occupational Therapy, Texas Commission
for the Deaf, and the Texas Department on
Aging.

Contact: Cindy Unsell, Room 305, John H.
Reagan Building, Austin, Texas 78701,
(512) 475-1718.

Filed: July 24, 1984, 11:22 a.m.
TRD-847700

Texas Southern University

Friday, August 3, 1984. Committees of
Texas Southern University will meet in
Room 117, Hannah Hall, 3100 Cleburne
Avenue, Houston. Times, committees, and
agendas follow.

8:30 a.m. The Development Committee
will receive reports from the administration
on university fund raising and hear a sta-
tus report on educational and developmen-
tal gifts and grants.

8:45 a.m. The Student Affairs Commit-
tee will receive reports from the adminis-
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tration on student financial aid, recruitment
and admissions, grant awards, scholarships,
and loans.

9 a.m. The Building and Grounds Com-
mittee will consider approval of payments
for construction contracts; approval/ratifi-
cation of building contracts; discussing a
construction change order, improvements
to land, sale of improvements; and hear a
report on central plant expansion and reno-
vation and a progress report of on-going
construction projects.

10:15 a.m. The Finance Committee will
consider the university’s annual (1984-1985)
educational, general, and auxiliary enter-
prises budgets and receive routine fiscal
reports from the administration.

11a.m. The Personnel and Academic Af-
fairs Committee will receive enrollment and
curricula data from the administration; con-
sider faculty and staff appointments and
academic program changes; cancel appoint-
ments; consider changes in status of person-
nel and a request for leaves; and approve
the appointment of personnel.

Contact: Everett O. Bell, 3100 Cleburne
Avenue, Houston, Texas 77004, (713) 529-
8911.

Filed: July 24, 1984, 1:15 p.m.
TRD-847714, 847713, 847712,
847711, 847710

Friday, August 3, 1984, 1:30 p.m. The
Board of Regents of Texas Southern Uni-
versity will meet in Board Room 203, Ster-
ling Student Life Center, 3100 Cleburne
Avenue, Houston. According to the agen-
da, the board will receive and consider re-
ports from the following standing commit-
tees: Finance, Building and Grounds, Stu-
dent Affairs, Personnel and Academic Af-
fairs, and Development; receive reports
from the president; and approve the univer-
sity’s 1984-198S educational, general, and
auxiliary enterprises budgets. The board
also will meet in executive session.

Contact: Everett O. Bell, 3100 Cleburne

Avenue, Houston, Texas 77004, (713) 529-
8911.

Filed: July 24, 1984, 1:15 p.m.
TRD-847709

Regional Agencies
Meeting Filed July 24

The West Central Texas Councll of Govers-
meats, Regional Advisory Council on Ag-
ing, will meet in the large conference room,

July 31, 1984

1025 East North 10th Street, Abilenc, on
August 2, 1984, at 10:30 a.m. Information
may be obtained from Dorothy Vanderslice,
P.O. Box 3195, Abilene, Texas 79604, (915)
672-8544.

TRD-847705

Meetings Filed July 25

The Barnet County Appraisal District, Ap-
praisal Review Board, will meet at 215
Pierce Street, Burnet, on August 9, 10, and
13, 1984, at 9 a.m. daily. The appraisal dis-
trict will meet at the same location on Au-
gust 9, 1984, at 6:30 p.m. Information may
be obtained from Alvin C. Williams, Draw-
er E, Burnet, Texas 78611, (512) 756-8291.

The Central Texas Mental Health and Men-
tal Retardation Center, Board of Trustees,
will meet at 408 Mulberry, Brownwood, on
July 31, 1984, at 4:30 p.m. Information
may be obtained from Gloria Willen, P.O.
Box 250, Brownwood, Texas 76804, (915)
646-9574.

The Heart of Texas Council of Govern-
ments, Board of Directors, will meet in the
Bellmead Community Center, 3900 Parrish,
Bellmead, on August 2, 1984, at 6:30 p.m.
Information may be obtained from H. W.
Davis, 320 Franklin, Waco, Texas 76701,
(817) 756-6631.
TRD-847737

Meetings Filed July 26

The Dallas Area Rapid Transit Authority,
Service Plan/Work Program Committee,
met in emergency session at 601 Pacific,
Dallas, on July 27, 1984, at 3:30 p.m. The
Special Needs Committee will meet at the
same location on August 3, 1984, at 2p.m.,
and the Search Committee will meet at the
same location on August 31, 1984, at 4:30
p.m. Information may be obtained from
Nancy McKethan, 601 Pacific, Dallas,
Texas 75202, (214) 748-3278.

The Dalias County Appraisal District,
Board of Directors, will meet at 2601 Live
Oak, Dallas, on August 1, 1984, at 7:30
a.m. Information may be obtained from
Shirley Lensky, 2601 Live Oak, Dallas,
Texas 75204, (214) 826-1480.

The Edwards County Appraisal District,
Appraisal Review Board, will meet at the
new county office building, Rocksprings,
on July 31, 1984, at 8 a.m. Information
may be obtained from Frank O. Cloudt,
Box 378, Rocksprings, Texas 78880, (512)
683-2337.
TRD-847778



The Register is required by statute to publish applications to purchase
control of state banks (filed by the banking commissioner), notices
of rate ceilings (filed by the consumer credit commissioner), changes
in interest rate and applications to install remote service units (filed
by Texas Savings and Loan commissioner), and consultant proposal
requests and awards (filed by state agencies, regional councils of
government, and tah: Texas State Library and Archives Commission)

In order to aid agencies in communtcating information quickly and
effectively, other information of general interest to the public 1s pub-
lished as space allows This often includes applications for construc-
tion permits (filed by the Texas Air Control Board), applications for
amendment, declaratory ruling, and notices of intent (filed by the
Texas Health Facilities Commussion), applications for waste disposal
permits (filed by the Texas Water Commission), and notices of pub-
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Texas Air Control Board
Applications for Construction Permits

The Texas Air Control Board gives notice of applications
for construction permits received during the period of July
16-20, 1984.

Information relative ta the applications listed as follows,
including projected emissions and the opportunity to com-
ment or to request a hearing, may be obtained by contact-
ing the office of the executive director at the central office
of the Texas Air Control Board, 6330 Highway 290 East,
Austin, Texas 78723.

A copy of all material submitted by the applicant is avail-
able for public inspection at the central office of the Texas
Air Control Board at the previously stated address, and
at the regional office for the air quality control region
within which the proposed facility will be located.

Listed are the names of the applicants and the cities in
which the facilities are located; type of facilities; loca-
tion of the facilities (if available); permit numbers; and
type of application—new source or modification.

Goodyear Tire and Rubber Company, Beau-
mont; polybutadiene polymerization; IH 10 and
Smith Road; 9500; new source

Kerr-McGee Corporation, Grand Saline; oil and
gas production; Grand Saline, Van Zandt
County; 9501; new source

Archer Daniels Midland Company, Sweetwater;

cottonseed hulls fired boiler; Sweetwater, Nolan
County; 6062A; modification

ADM Feed Corporation‘, Sweetwater; mixed
seed plant; Sweetwater, Nolan County; 305A;
modification

issued in Austin, Texas, on July 24, 1984.

Paul M. Shinkawa
Director of Hearings
Texas Awr Control Board

TRD-847740

Filed: July 25, 1984
For further information, please call (512) 451-6711,
ext. 354.

Texas Department of Community
Affairs ‘
Consultant Proposal Request

The Texas Department of Community Affairs (TDCA),
as the state agency responsible for implementation and
management of the Job Traimning Partnership Act (JTPA)
Program in Texas, announces its consultant proposal re-
quest pursuant to Texas Civil Statutes, Article 6252-11c,
under the negotiation method to perform auditing and
evaluation services in accordance with United States
Department of Labor (USDOL) and state guidelines and
procedures pertaining to JTPA funds. The TDCA is
soliciting proposals to perform services which may
include: "

(1) evaluations of JTPA recipients and/or entities
selected to administer JTPA funds;

(2) training and technical assistance to state and lo-
cal agencies or organizations involved in the administra-
tion/operation of JTPA programs; and

(3) financial and compliance auditing services as de-
termined necessary by the TDCA to ensure proper ac-
countability for JTPA funds.

Detailed information regarding the project format is set
forth in the request for proposal instructions which will
be avaiiable on or after July 25, 1984, at the Texas Depart-
ment of Community Affairs, Management Audit Divi-

July 31, 1984
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sion, 2015 IH 35 South, P.0O. Box 13166, Austin, Texas
78711,

The deadline for submission of proposals in response to
this request will be 5 p.m. on Friday, August 24, 1984.

The TDCA reserves the right to accept or reject any or
all proposals submitted The TDCA is under no legal re
quirement to execute a resulting contract on the basis of
this advertisement and intends the material provided only
as a means of identifying the various contractor alterna-
tives. The TDCA intends to use responses as a basts for
further negotiation of specific project details with poten-
tial contractors The TDCA will base 1ts choice on demon-
strated competence, qualifications, and evidence of
supenor conformance with criteria

This request for proposals does not commit the TDCA
to pay any costs incurred prior to execution of a contract.
Issuance of this matenal in no way obligates the TDCA
to award a contract or to pay any costs incurred in the
preparation of a response The TDCA specifically reserves
the right to vary all provisions set forth at any time prior
to execution of a contract where the TDCA deems it to
be 1n the best interest of the State of Texas.

For further information regarding this notice or to ob-
tain copies of the request for proposal instructions, please
contact Natalia A. Sanchez, CPA, Texas Department of
Community Affairs, Management Audit Division, 2015
IH 35 South, P O. Box 13166, Austin, Texas 78711, (512)
443-4100, ext. 350.

Issued in Austin, Texas, on July 25, 1984

TRD-847733 Douglas C. Brown

General Counsel
Texas Department of Community
Affairs

Filed. July 25, 1984
For further information, please call (512) 443-4100,
ext. 210.

Texas Department of Health
Public Hearings

In compliance with the National Health Planning and Re-
source Development Act of 1974 (Public Law 93-641),
public hearings on the Statewide Health Coordinating
Council’s proposed state health plan for Texas will be
conducted as follows.

(1) August 9, 1984, 4 p.m.-6 p.m.
Alamo Area Council of Governments
118 Broadway, Suite 400
San Antonio

(2) August 13, 1984, 10 a.m.-Noon
Middle Rio Grande Development Council
The McNelly Room, First State Bank
Building
Uvalde

(3) August 14, 1984, 2 p.m.-5 p.m.
North Central Texas Council of Governments
Second Floor, Board Room

July 31, 1984
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616 Six Flags Drive

Arlington

August 14, 1984, 7 p.m.

Brazos Valley Development Council

Conference Room

3006 East 29th Street

Bryan

August 16, 1984, 2 p.m.-4 p.m.

West Central Texas Council of Governments

Conference Room

1025 East North 10th Street

Abilene

August 17, 1984, 1:30 p.m.

Panhandle Regional Planning Commission

First Floor Conference Room

Briercroft Savings Bulding

415 West Eighth Street

Amarillo

August 21, 1984, 2 p.m.-5 p.m.

Lower Rio Grande Valley Development
Council

Town Hall Meeting Room, Second Floor

Harlingen City Hall

118 East Tyler

Harlingen

August 22, 1984, 1 p.m.-3 p.m.

West Texas Council of Governments

*Eighth Floor Conference Room

Two Civic Center Plaze

City Hall

El Paso

August 22, 1984, 2 p.m.

South Plains Association of Governments
Family Park Shopping Center
3424 Avenue H

Lubbock

August 23, 1984, 2 p.m.-4 p.m.
Capital Area Planning Council
Stokes/Searcey Building, Suite 100
2520 IH 35 South

Austin

August 24, 1984, 10 a.m.
Houston-Galveston Area Council
Fourth Floor Conference Room
3555 Timmins Lane

Houston

August 28, 1984, 2 p.m.-4 p.m.
Nortex Regional Planning Commission
Conference Room

2101 Kemp Street

Wichita Falls

August 29, 1984, 9 a.m.

Central Texas Council of Governments
302 East Central Avenue

Belton

August 30, 1984, 10 a.m.-Noon

Deep East Texas Council of Governments
Commissioners Court Meeting Room
Angelina County Courthouse

Lufkin

August 31, 1984, 10 a.m.

Texas Department of Health

Room G-209



in

1100 West 49th Street
Austin

The proposed plan presents statewide health concerns and
proposes means to begin solving statewide health prob-
lems. Beginning August 1, copies of the proposed plan
will be available for public review during working hours
as follows.

(1) Alamo Area Council of Governments
118 Broadway, Suite 400
San Antonio
(2) Middle Rio Grande Development
Council
403 East Nopal
Carrizo Springs
(3) North Central Texas Council of
Governments
616 Six Flags Drive
Arlington
(4) Brazos Valley Development Council
3006 East 29th Street
Bryan
(5) West Central Texas Council of
Governments
1025 East North 10th Street
Abilene
(6) Panhandle Regional Planning
Commission
415 West Eighth Street, Suite 200
Amarillo
(7) West Texas Council of Governments
Two Civic Center Plaza, Fifth Floor
El Paso
(8) Lower Rio Grande Valley Development
Council
Texas Commerce Bank Building, Suite 207
McAllen
(9) South Plains Association of
Governments
3424 Avenue H, Family Park Shopping
Center
Lubbock
(10) Capital Area Planning Council
2520 IH 35 South, Suite 100
Austin
(11) Houston-Galveston Area Council
3555 Timmins Lane
Houston
(12) Nortex Regional Planning
Commission
2102 Kemp Street
Wichita Falls
(13) Central Texas Council of
Governments
Bell County Courthouse East
302 East Central Avenue
Belton
(14) Decp East Texas Council of
Governments
272 East Lamar
Jasper
(15) Texas Department of Health
1100 West 49th Street
Austin

Addition

Oral and written comments pertaining to the proposed
state health plan are invited and encouraged from the
public. Written comments may be submitted at hearings
or received by mail not later than August 31, 1984, by
the Chairman, Statewide Health Coordinating Council,
1100 West 49th Street, Austin, Texas 78756-3199.

Issued in Austin, Texas, on July 25, 1984

TRD-847734 Robert A. MaclLean, M.D
Deputy Commissioner
Professional Services
Texas Department of Health

Filed: July 25, 1984
For further information, please call (512) 4568-7261.

Texas Health Facilities
Commission

Applications Accepted for
Amendment, Declaratory Ruling,
and Notices of Intent

Notice is hereby given by the Texas Health Facilities Com-
mission of applications accepted as of the date ¢ this
publication. In the following list, the applicant is listed
first, file number second, the relief sought third, and a
description of the project fourth. DR indicates declaratory
ruling; AMD indicates amendment of previously issued
commission order; CN indicates certificate of need; PFR
indicates petition for reissuance; NIE indicates notice of
intent to acquire major medical equipment; NIEH indi-
cates notice of intent to acquire existing health care fa-
cilities; NIR indicates notice of intent regarding a research
project; NIE/HMO indicates notice of intent for exemp-
tion of HMO-related project; and EC indicates exemp-
tion certificate.

July 31, 1984 9 TexReg 4203
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Should any person wish to become a party to any of the
previously stated applications, that person must file a
proper request to become a party to the application within
15 days after the date of this publication of notice. If the
15th day 1s a Saturday, Sunday, state or federal holiday,
the last day shall be extended to 5 p.m. of the next day
that 1s not a Saturday, Sunday, state or federal holhiday.
A request to become a party should be mailed to the chair
of the commission at P.O Box 50049, Austin, Texas
78763, and must be received at the commission no later
than 5 p.m. on the last day allowed for filing of a re-
quest to become a party.

The contents and form of a request to become a party
to any of these applications must meet the criteria set out
in 25 TAC §515.9. Failure of a party to supply the nec-
essary information 1n the correct form may result in a
defective request to become a party.

The University of Texas System Cancer Center,
M. D. Anderson Hospital and Tumor Institute,
Houston

AH84-0702-429

NIR-Request for a declaratory ruling that a cer-

tificate of need 1s not required for the University

of Texas System Cancer Center, M. D. Anderson

Hospital and Tumor Institute to estabhsh an animal

research facility in 12,000 gross square feet of space

in the R. E. Smith Research Building. The project
will be completed at a cost of $750,000.

Memorial Hospital, Lufkin
AHS81-1001-054A(071384)

CN/AMD—Request for an extension of the com-
pletion deadline from July 17, 1984, to July 17,
1985, in Certificate of Need AH81-1001-054, which
authonized the certificate holder to conduct an ex-
tensive construction and renovation project includ-
ing the construction of a three-floor addition
containing 55,975 square feet and 78 beds, the reno-
vation of 28,552 square feet, and the expansion and
relocation of ancillary and support services.

Donala H. Grether and Rebecca Grether,

Lake Jackson

ANB84-0716-465

NIEH—Request for a declaratory ruling that a cer-
tificate of need is not required for Donald H.
Grether and E~becca Grether to acquire by pur-
chase Golden Villa Nursing Home, an existing
103-bed ICF nursing facility located in Angieton,
from Frances Barcelo.

Arlington Hospital Authority, Arlington
AH84-0720-474

NIEH/DR—Request for a declaratory ruling that
neither a certificate of need nor a notice of intent
to acquire an existing health care facility 1s required
for Arlington Hospital Authority to acquire Arling-
ton Memorial Hospital, an existing 380-bed general
acute care hospital located in Arlington, from
Arlington Memonial Hospital Foundation, Inc.; or,
in the alternative, that only a notice of intent to
acquire an existing health care facility is required.

July 31, 1984

Concurrently with the acquisition of Arlington
Memorial Hospital from Arlington Memorial Hos-
pital Foundation, Inc., Arlington Hospital
Authority will enter into an operating agreement
with the foundation whereby the authority will lease
the hospital to the foundation and the foundation
will operate the hospital.

Issued in Austin, Texas, on July 25, 1984.

TRD-847736 John R. Neel
General Counsel
Texas Health Facilities
Commussion

Filed: July 25, 1984
For further information, please call (612) 4756-6940.

State Department of Highways
and Public Transportation
Consultant Contract Award

In compliance with Texas Civil Statutes, Article 6252-11c,
the State Department of Highways and Public Transpor-
tation hereby furnishes this notice of contract a»yard. The
consultant proposal request appeared in the June 1§,
1984, issue of the Texas Register (9 TexReg 3274). The
contract effort consists of the development and perfor-
mance of two nonurbanized public transportation work-
shops on marketing principles and techniques for rural
and small urban public transportation systems receiving
funds under the federal Section 18 Grant Program.

The contractor is Canga Enterprises, Inc., 8304 Tecum-
seh Drive, Austin, Texas 78753. The total value of the
contract is $14,934. The contract will begin on approxi-
mately August 1, 1984, and will terminate upon comple-
tion of the second workshop.

Final reports under this contract are nqt required.

Issued in Austin, Texas, on July 20, 1984,

TRD-847668 Diane L. Northam

Administrative Technician
State Department of Highways
and Public Transportation

Filed: July 23, 1984
For further information, please call (512) 476-2141.

Public Utility Commission of Texas
Consultant Contract Award

In compliance with the provisions of Texas Civil Statutes,
Article 6252-11c, the Energy Efficiency Division of the
Public Utility Commission of Texas furnishes notice of
a contract award.

Description of services. Pursuant to a consultant
proposal request published in the April 17, 1984, issue
of the Texas Register (9 TexReg 2181), a contractor has



1

been selected to conduct a series of fleet management
workshops at various sites in Texas. The contractor is
responsible for the following:

(1) a 20-25 page self-instruction booklet for fleet
managers;

(2) eight workshops for fleet managers;

(3) follow-up technical assistance to workshop atten-
dees, on request;

(4) final written report on estimated energy savings.

Contractor, Total Value, and Period of Contract. The
consultant selected is Ernst & Whitney, 1225 Connecticut
Avenue, Northwest, Washington, D.C. 20036. The total
value of the contract is $50,000. The beginning and end-
ing dates of the contract are July 16, 1984, and May 31,
1985, respectively.

Due Date of Documents. All documents produced are
due at the agency office no later than May 31, 1985,

Issued in Austin, Texas, on July 24, 1984.

TRD-847703 Rhonda Colbert Ryan
Secretary of the Commussion
Public Utiity Commussion of
Texas

Filed: July 24, 1984
For further information, please call (612) 458-0314.

Texas Savings and Loan
Department

Application to Establish Remote
Service Unit

Application has been filed with the savings and loan com-
missioner of Texas by Texoma Savings Association, for
approval to establish and operate a remote service unit
at Highway 75 at 82 (Sher-den Mall), Sherman, Grayson
County.

The applicant association asserts that security of the as-
sociation’s funds and that of its account holders will be
maintained, and the proposed service will be a substan-
tial convenience to the public.

Anyone desiring to protest the application must file a writ-
ten protest with the commissioner within 10 days follow-
ing this notice. The commissioner may dispense with a
hearing.

This application is filed pursuant to 7 TAC §§53.11-53.16
of the rules and regulations for savings and loan associ-
ations. Such rules are on file with the Office of the Sec-
retary of State, Texas Register, or may be seen at the
department’s offices at 1004 Lavaca Street, Austin.

Issued in Austin, Texas, on July 16, 1984.

TRD-847659 L. L. Bowman Iil
Commissioner
Texas Savings and Loan
Department

Filed: July 23, 1984
For further information, please call (612) 475-7991.
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Austin, Texas

and additional entry offices

Please enter my subscrip-
tion to the Texas Register
as indicated below. (I will
look for my first issue in
about two weeks.)

O 1 year (100 issues) $70

O 6 months (50 issues) $50
O Payment enclosed
0O Bill me

.

For information concerning the
Texas Register, please call (512)
475-7886, or write to PO. Box

13824, Austin, Texas 78711-3824.

Please make checks payable to
the Secretary of State. Subscrip-
tion fees are not refundable.

To order a new subscription, or to indicate a change
of address, please use this form. When notifying us
of an address change, please attach the mailing
label from the back of a current issue. Questions
concerning existing subscriptions should also in-
clude the subscription number from the mailing
label.

You may also use this form to request back issues
of the Texas Register. Please specify the exact dates
and quantities of the issues requested. Each copy of
a bark issue is $2.00.

0O Change of Address [0 Back issues requested
(Please attach mailing label) (Please specify dates)

Name

Organization

Occupation Telephone
Address
City State Zip Code

For office use only
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