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TAC Titles Affected -

TAC Titles Affected—dJanuary

The following is a list of the administrative ruies
that have been published this month.

TITLE 1. ADMINISTRATION
Part lil. Office of the Attorney General

1TAC §55.101 ... .. ... .. ... . ... ... 224
Part IV. Office of the Secretary of State
1TAC §§71.41-7148 . . .................... 114
1TAC §§71.41-7148 . ..................... 126
1TACE8116. ... i 126
1TAC §§81.123-81140 ...................... 7
1 TAC §§81.123-81.130, 81.132-81.140,
81142-81149 . . .......... ... e 7
1TAC §§89.1-89.7 ...........covnnn. 419, 421
1TAC §95.41 ................ rve e, 363
1TTAC§97.21 ... 44

1 TAC §§101.1-101.10, 101.20-101.22,
101.30-101.34, 101.40-101.44, 101.50-101.53,
101.60, 10161, .........cveernnn... 492, 497

Part X. Automated information and

Telecommunications Council
1 TAC §2051 ....... e 419, 420

TITLE 4. AGRICULTURE
Part 1. Texas Feed and Fetrilizer Control
Service
4TACE6143 ... ... it 421

TITLE 7. BANKING AND SECURITIES
Part I. State Finance Commission

TTACE341 ... 464
TTAC§342 ... .. e 464
7TTACE342 ......... .o, 464
TTACE344 ... ... .. 465

TITLE 10. COMMUNITY DEVELOPMENT
Part I. Texas Department of Community Affairs

,J0TACE5.301 ... 249
10TAC 5317 ............. PR 249
10TACE550% ... 87
10TAC §5.901 ............ ..., 250
WTACS1I36 ... 282
OTACSIBIS. ... 282
0TACSE107.2 . ... 492

TITLE 18. ECONOMIC REGULATION
Part |. Railroad Commission of Texas

16 TAC §§3.6, 316 and 341............... 544
1B TAC §5.121-5123 ... ...ttt 543
BTACES14Y. ... 543
1BTACE5458 ..., 543
16TACE5148. . ... ... 465
B6TACE742 .. ... . 282
Part 1V. Texas Department of Labor and

Standards

16 TAC §§70.1-70.4......... O 9
16 TAC §§70.10-70.13 .. ... it 1"
16 TAC §§70.20-70.22, 70.25-70.27 ... ........ 1
16 TAC §§70.30-70.42. . ............c.ooon. 12
16 TAC §§70.50-70.52. . ............cvinnn.. 16
16 TAC §§70.101-70.105 ............c.vonn.. 17
16 TAC §70.125, 870126, ................... 17

Part Vi. Texas Motor Vehicle Commission
16 TAC §§105.1-105.3, 105.5, 165.8:105.10,

105.12, 105.21, 105.22105.25 ............. 117
16 TAC §105.18, §105.22................... 118

TITLE 19. EDUCATION
Part 1. Coordinating Board, Texas Cotlege and
University System

19 TAC §§25.32, 25.34,25.49 . ............. 497
19TAC §2533 . ... 498
Part Il. Texas Education Agency

19TAC§69.127. . . ... 465
19TAC §7821 ... 465
19TAC §78122. ... . o 466
19TAC §89.202 ...........cciiiiiinnnn, 423
19 TAC §§89.221, 89.223, 89.232-89.234 ... .. 466
19TACE§89213 ... ... i 423
19TAC §97.0 . 545
19TAC§97.197.7. ... 545
19TAC §97.21 ... i 546
19 TAC §§97.21-97.30 ...............oo... 546
19 TAC §97.61,6§9762.................... 546
19 TAC §§97.71972.78 ............cvn.. 546
19TAC §97.91-97.101 . ...........ccnn... 5468
19 TAC §§97.112, 97.114, 97.116, 97.120,

97121 e e 546
1I9TACEI7 5. .. .. i 546
1OTAC §97141. .. ... 547

19 TAC §141.441-141.442 .. ... ... 424
Part lil. Teachers' Professional Practice
Commission
19 TAC §§181.1-1815 .. ............... 319, 397
19 TAC §§1816-18114 . ............... 320, 398
19 TAC §§1816181.18 ................ 320, 398

TITLE 22. EXAMINING BOARDS
Part i. Texas Board of Architecturali Examiners

22TAC §3.43 .. . i e 466

2TACSE346 ....... ... 467
Part IX. State Board of Medical Examiners

22 TAC §§163.3, 163.4, 163.9 .............. 363

Part Xill. Texas Board of Licensure for Nursing
Home Administrators

2TAC 2413 ... .. 92
22 TAC §243.1,8243.2. ......covvienvnnnns 92
22TAC 82493 .. ......... .. g2
22 TAC 82511 ... 93
Part XVIII. State Board of Podiatry Examiners
22 TAC §§373.2-373.4, 373.6-3738.......... 364
22 TAC §373.2,83833 ... ... ciant, 364
22 TAC §§3781-3786 .............covennn 365
Part XXIl. Texas State Board of Public

Accountancy

22 TAC§501.1 . ... e 87
22 TAC §501.2 ...t e 88
22TAC §501.31 ... o i 88
22TAC 5031 ... e 88
22TACSE507.4 ...........................88
22TACESHIBY . . ... 89
22TAC§515.2 ... it 89
22TACE515.4 ... i 20
22TACE5155 .. ... 250
22TAC §5156 . ... .o 91
22 TAC§519.27 ... i 91
22TACE§52362 .......cvvviiniiiiie i ]
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Part XXIV. Texas Board of Veterinary Medical
Examiners

Q2TACSES719 ... 30
22TACE573.2 ... 30
22TACE573192 ... 31
22TAC§573.26 ................... e 31
22 TAC §577.14 .. ..... e 32

Part XXVII. Board of Tax Professional Examiners

2TACS§6238 ........oiviiii 250

TITLE 25. HEALTH SERVICES

Part I. Texas Department of Health

25TACS1.33 ... 366
25 TAC §§37.111:37120 . ... ...l 93
25 TAC §§37.11137.126 . ..........ovvivnts 93
25 TAC §97.11 ... 367
25 TAC §§119.1-119.12 .. ... .............. 284
25 TAC §§119.4-119.13 .................... 285
25 TAC §123.112314 . .................. 18, 32
25TAC§14591..............oiiiin 164
25 TAC §§157.63, 157.54, 157.66-157.69. ... ... 44
25 TAC §229.182 ................coileel 289
25 TAC §§220.251-229.254 ................ 289
25 TAC §§289.91.289.99................... 134
25 TAC §§325.55, 325.56, 325.59, 325.61. . ... 114
25 TAC §§325.55, 325.56, 325.59, 325.61. . ... 119
25 TAC §§325.55, 325.56, 325.59, 325.61. .. .. 125
25 TAC §§325.55, 325.56, 325.59, 325.61,

32563 ........ ... 28
25TAC §325.63. ... 115
25TAC§32583 ...t 120
25TAC§32583 ..............cviiiu, 125
25TAC 8325684 ...............ccvvinnn, 126
25 TAC §§325.271-325.278.. .. ............. 128
25 TAC §§325.291-325.299................. 128
25 TAC §§325.311-3256316 ... .............. 128
25 TAC §§326.321.326.324 . ................ 128
25 TAC §§326.331-326.360................. 128
25 TAC §325.371 ... .ot 128
25TAC§325445 ...............ciiinn 129
5 TAC§325462 .................cee 130
25TAC§325.482 ... ............ ....... 131
25 TAC §325568 ........................ 131
25 TAC §325.601, §325.602 ................ 132
25 TAC §325.611, §325.612 ................ 133
25TAC §325603 ...............c.ovvtnnn 120
25 TAC §325603 ............covvvvvennn. 125
25TAC §325613..........ccvvinvennn 122
25 TAC §326613......... ..ot 125
25 TAC §325910...........cvvvninn e, 133
25TACE325.911. ... 133

Part Il. Texas Department of Mental Health
and Mentai Retardation

25 TAC §§403.501-403.507 ............ 323, 367
25 TAC §§7019-701.9 . .................ut. 136
25 TAC §§703.1-7034 . ... .. [P 137

Part Ii. Texas Department of Mental Health
and Menta! Retardation

25 TAC §§401.301-401.308.................. 33
25 TAC §§403.101-403108 . ................. 34
25 TAC §§403.291-403.308 ................. 46
25 TAC §§403.291-403.295, 403.297-403.303,
403.305-403.308 .............ciiiin 46
25 TAC §§403.371-403.381 ................. 47

25 TAC §§403.442-403.444, 403.448, 403.453 . .47

TITLE 28. INSURANCE

Part |. State Board of insurance

28TACE55002 ...t 48
28 TAC §5.003, §5.004 .................... 85
2BTAC§6.6104 ..............covvinnnt 251
28TAC §25509 ............c.ovuen 188, 223

TITLE 31. NATURAL RESOURCES AND
CONSERVATION
Part I. General Land Office

SB1TACE§3.22 ... i, 48

31 TAC§3.61 .. i e 49
31 TAC§362, 8363 ..........covvvevnnnn, 49
3T TAC 8371 . e 49
1 TAC §3.72, 8373 ..., 49
SITACSHAT .. . 162, 188
JITACEMI2. . 49
BTTACGMA3. ... 50
STTACSIIE. .. e 50
31 TAC §§281.1-281.24 .................... 189
31 TAC §§295.1-295.15 . ............... ..., 194
31 TAC §295.31, 829832 . ................. 196
31TAC §295.41 ................cccvvnnt. 197
31 TAC §285.51 ... ... ... i, 197
31 TAC §295.61, §29562 .................. 197
31 TAC §295.71,6295.72 .. ................ 198
B1TAC§295.91 . ... ... ..o, 198
1 TAC§295101 .. .............covvinnen, 198
B1TAC§295111 . ... .. ... .. i, 199
31 TAC §§295.121-295126 ................. 189
31 TAC §§295.131-295.139 . ................ 200
31 TAC §§295.151-285.160 . ................ 201
31 TAC §§295.171-295175 . ... ............. 203
31 TAC §§295.181-295.186 .. ............... 203
31 TAC §295.201, §295.202................ 204
31 TAC §§299.1-2995 . ................... 205
31 TAC §5§299.11-29918 . . .......... .0t 206
31 TAC §§299.21-299.31 .................. 209
31 TAC §299.51 . ... ... i 210
31TAC §299.61 ... ... . i, 210
Part !l. Texas Parks and Wildlife Department
31TAC§6545 .................ccovn.n. 248
Part IX. Texas Water Commission
31TAC 2971 .. .. 251
31 TAC §§297.11-287.20. . ................. 253
31 TAC §§297.21-297.25 . ........ ... 254
31 TAC §§297.31-297.32 ..............ccuu. 255
31 TAC §§297.41.29752 .................. 255
31 TAC §297.61,29762................... 256
31 TAC §§297.71-297.74 .................. 256
31 TAC §§297.81-297.83 ............cvvnn. 256
31 TAC §§297.91.:29794 . ................. 257
31 TAC §§297.101-297108 . ................ 257
31 TAC §305.1,8305.2..........c0vvvvnne, 258
31 TAC §§305.21-305.30 ........... e 261
31 TAC §§305.41-305.53 .................. 263
31 TAC §§305.61-305.68 ............... .. 266
31 TAC §§305.91-305.105.................. 268
31 TAC §§305121-305.128 . . ............... 270
31 TAC §§305.141-305.146 .. ............... 272
31 TAC §§305.151-305.159 . . . .............. 273
31 TAC §§305.171-305174 .. ............... 276
31 TAC §§305.181-305.184 .. ............... 278
31 TAC §§305.191-305184 ... .............. 278
31TAC§305.401 .. ..., 279
31 TAC §§305.501-305506 ................ 280
31 TAC §§309.1-309.4 ...........cvvuinn. 325
31 TAC §§313.1-313.11 ... ..., 328
31 TAC §§313.21-313.30................... 332
31 TAC §§3171-31713 . ... ... i nn 336
31 TAC §3228,832213 .. ......coviennnn, 28
31 TAC §§329.1-32919 . ... .........cvvutt. 369
31 TAC §§331.1-331.31...........ovvvnn 373
31 TAC §§331.31-:331.36. ... .......ccvttnt 377
31 TAC §§331.41-:C3148. ... ............... 378
31 TAC §§331.61-331.67...........ccvvvnnn 379
31 TAC §§33181-331.86................... 381
31 TAC §§331.101-331.107 .. ............... 382
31 TAC §331.121,§331:122 ................ 384
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31 TAC §§331.131-331133 . ... ... 385 67.73, 67.75, 67.77, 67.79, 67.81, 67.83,
Part IX. Texas Water Commission 67.85. 57 £7. 67 89, 67.91, 67.93, 67.95, —
31 TAC §§375.1-335.15, 335.17-335.24, and 67.97, 67.99, 67.101, 67.103, 67.105, .
33530 .. . 500 67107, 67109, 67111 . ... ... 34
31 TAC §§335.41, 335.43335.47 ... .. ... 425 BATAC KT . o v 51 -
31 TAC §§335.61-335.63, 335.65-335.71, 34TAC §7°.3 e 51
335.73-335.76 ... ..o 428 34TAG §77.5 . 51
31 TAC §§335.91-335.94 . ... . ............. 432 34TAC €815 . 40
31 TAC §§335.111-335126 . ... .............432 Part VII. State Pioperty Tax Board
31 TAC §§335.151-335.177 . ..o veeeen. 437 B4TAG §1554 ot 94 .
31 TAC §§335.201-335.206 .. .............. 449 BATAC §1556 oot 94
31 TAC §§335.211-335.214. . . ... eenn.. 452 38 TAC §155 17 . oo e 95
31 TAC §§335.221-335.227 .. .............. 453 4TAC §155.18. . ...t ]
31 TAC §335.241 . ... .o 455 34TAC §15519. . ...t 97
31 TAC §335.251 ..o 455 B4 TAC §155.20 . oo veeeee e 97
31 TAC §§335.301-335.308 ................ 456 34 TAC §15541 oo, 98
31 TAC §§337.1337.5 ..o 457 B4 TAC §1611 oo 29
31 TAC §§337.31:337.40 ... .ovveennnnn. 458 BATAC §163.5 . oot 09
31 TAC §§337.51-337.54 ..........c.uou... 460 B4TAC §163.7 « oo 29
31 TAC §§355.0-355.3 . ..o, 522 34 TAC §§165.71185.78 . . ..o ovvaennnn. 101
31 TAC §355.31, §355.32. ... .. oevveveenn. 522 34 TAC §§165.71165.77 . . oo veeeeeennnn. 101
31 TAC §§355.51-355.60 ............o..... 522 34 TAC §165.142 .. ..o 103
31 TAC §§355.71-355.76 ..o ovveennn.s 522
31 TAC §§355.81-355.86 .................. 522
g} e 223251'.353'5 """"""""""" ggg TITLE 37. PUBLIC SAFETY AND CORRECTIONS
31 TAC §§363‘1-353‘ a e 523 Part Vil. Texas Commision on Law Enforcement
31 TAC §§363.31-363.34 ... ..ol 526 Officer Standards and Education
31 TAC §§383.31-363.38 ... ..\ oooviis, 526 37 TAC §§211.97-21199. ... 540
31 TAC §§363.52-363.57 ..o ovveeannnns 527
31 TAC §§363.52-363.60 .........covun.... 527
31 TAC §363.71, §363.72.......... e 532 TITLE 40. SOCIAL SERVICES AND ASSISTANCE
31 TAC §§363.81-363.84 .................. 5§32 Part 1. Texas Department of Human Services
31 TAC §§363.81-363.85 ........ccovuvnnn. 532 Q0TAC §3.902 ..o oo 219
31 TAC §363.91, §363.92......  ........ 534 40 TAC §§10.2501-10.2506 . . . . ..o oeen.. .. 52
31 TAC §§363.102-363.107 . . ... ..ovvuvnnnn, 535 40 TAC §§10.2507-10.2526 . . ................ 52
31 TAC §§363.101-363108 .. .. ........ .... 535 40 TAC §11.9804 .................cvien, 219
31 TAC §363.111, §363.412 . .....vvvnnnn.. 536 40 TAC §§1210112123 .. ... ... 220
31 TAC §§363.121:363.126 . . ... ..ooenvennn. 537 40TAC §141, 8142 . ... ... ... ... ..., 388
31 TACE363.141 ...ttt i, 538 . 40 TAC §§14.10114109 ................... 388
31 TAC §§363.161-363.166 .. ... ............ 538 40 TAC §§14.20114205................... 303
31 TAC §§363.161-383.165 ... .. ..o un. 539 40 TAC §14.301, §14.302.................. 395
31 TACE363.181 ... 540 48 TAg §163503 ...l 461
40 TAC §16.6111. §16.6118 ................ 461
T'L‘;'ft ?4'02 Lr:‘%';:g”g:”g?';ﬁg“c Accounts 40 TAC §§27.2002, 27.2003, 27.2005, 27.2009 .52
38 TAG §3.102 206 40 TAC §27.4505, §27.4506. .. .............. 53
34 TAG 83104 ... 296 40 TAC §48.2002 ... ..\, 103
34 TAG 83105 L. 208 40 TAC §48.2004 . .........vurinnnnn.. 222
34 TAG 83122 Ll 396 40 TAC §49.1502 .. ..o \oiee e 41
34 TAG 83124 ... 396 40 TAC §85.1802, §851803 ................ 125
34 TAC §3125 ..o 306 Part lil. Texas Commission on Alcohol and
BATAC 382 oo 93 Drug Abuse
B4TAC 3312 .o, 547 BOTAC §14T1 .o 138
B4 TAC§3.581 ..o, 210 40 TAC §§141.1141.6, 141.21141.24, 141.31-
B4TACE3.452 ...\, 212 141,34, 141.41, 141.51, 141.61, 14162 ...... 138
B4TAC§3.453 ..o, 212 OTAC§14171 . . e 138
B4 TAC §3.543 ..o, 163 40 TAC §3143.1-143.4 ... .. i, 138
34 TAC §3.544 ... 50, 586 40 TAC §§143.11143.19, 143.31143.35. . ... . .. 139
B4TAC §3.547 ..o 51 40 TAC §§145.1-1455 .. ................... 139
B4 TAC§3548 ... oo 213 40 TAC §§149.21149.25, 149.31, 149.41 . ... .. 139
ETAC GBI oo 214 40 TAC §151.313 ... .o 41
34 TAC 851125115 . ...t vvei e nnt. 216 ' Part V. Texas Commission for the Blind
34 TAC §§5.1125.114 ... ... 215 40 TAC §§15913159.15 ... ..ooeernnn.. 481
Part IV. Employees Retirement System 40 TAC §§1721172.7 .. . ... i 462
34 TAC §§67.1, 67.3, 67.5, 67.7, 67.9, 67.11, Part XIi. Texas Advisory Board
67.13, 67.15, 67.17, 67.19,67.21. . .......... 34 40TAC §361.2 .. ... e, 53
34 TAC §§67.1, 67.3, 67.5, 67.7, 67.9, 67.11, 40 TAC §365.1 .« . oo e 53
67.13, 67.15, 67.17, 67.19, 67.21, 67.23, B0TAC §3711 « et 53
67.25, 67.27, 67.29, 67.31, 67.33, 67.35, 0 TAC §378.10 ..ot 54
87.37, 67.39, 67.41, 67.43, 67.45, 67.47, 40 TAC §375.1 « oot 54
67.49, 67.51, 87.53, 67.55, 67.57, 67.59, 40TAC 83811 ..o 55
87.61, 67.63, 6.65, 67.67, 67.69, 67.71, 40TAC §3831 .............. e ans 56



TITLE 43. TRANSPORTATION ~
Part |. State Department of Highways and
Public Transpurtation

43 TAC §2591 §25.22 . ................ 43, 57
43TAC §259> ... ... .. ... il 43, 80

43 TAC §25.2G1. 825202 ............... 43, 61
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The

G ove rn o r As required by Texas Civil Statutes, Article 6252-13a, §6, the Register publishes executive
orders issued by the Governor of Texas. Appointments and proclamations are also pub-
lished. Appointments are published in chronological order. Additional information on documents submitted for

publication by the Governor’s Office can be obtained by calling (512) 463-1814.

Appointments Made
January 8

Polygraph Examiners Board
For a term to expire June 18, 1991:
William W. Fisher

2342 Avenell
Houston, Texas 77002

Mr. Fisher is replacing William R. Knight
of Midland, whose term expired.

Teachers’ Professional Practices
Commission

For a term to expire August 31, 1987:
Mike Sampson
East Texas State University
Elementary Education

ET Station
Commerce, Texas 75428

Mr. Sampson is replacing Thomas J. Cleaver
of Hempstead, whose term expired.

Appointments Made
January 10

Texas Cosmetolegy Commission
For a term to expire December 31, 198S:
Lucille Coronado Garcia

1002 Tamworth
San Antonio, Texas 78213

Ms. Garcia is replacing Evelyn Hunter of
Dallas, whose term expired.

Sth Supreme Judicial District
Court of Appeals
For terms to expire the next general election

and until his successor shall be duly elected
and qualified:

R. T. Scales
3101 Lovers Lane
Dallas, Texas 75225

Judge Scales is replacing James K. Allen of
Dallas, who resigned.

Fred L. Tinsley, Jr.
6770 Keswick Drive
Dallas, Texas 75232

Mr. Tinsley is replacing R. T. Scales of
Dallas, who resigned.

Appointments Made
January 14

Teachers’ Professional Practices
Commission
For terms to expire August 31, 1987:

Louise Daniel
3805 Overlook
Amarillo, Texas 79109

Ms. Daniel is being reappointed.

Bernard Jackson
5535 Firefly
Houston, Texas 77017

Mr. Jackson is being reappointed.

Kathryn White
3003 Fox Hill Drive
Arlington, Texas 76015

Ms. White is being reappointed.

Jeff Sanders
1807 Garner Field Road
Uvalde, Texas 78801

Mr. Sanders 15 being reappoinled\.

Edward Wilson
2118 Robin Road
Abilene, Texas 79605

Mr. Wilson is being reappointed.

Canadian River Compact
Commissioner
For a term to expire December 31, 1991:

John C. Sims
4407 15th Street
Lubbock, Texas 79416

Mr. Sims is being reappointed.

Texas Advisory Commission on
Intergovernmental Relations

For a term to expire September 1, 1991:
E. C. Green

721 Ansley Lane
Denison, Texas 75020

Mr. Green 1s replacing Edward J. Drake of
Dallas, whose term expired.

Hospital Advisory Council

" For terms to expire July 17, 1989:

Kippy Caraway
15803 Brookforest Drive
Houston, Texas 77059

Ms. Caraway is replacing A. J. Gallerano
of Houston, who resigned.

Ray Branson

President

Midland Memorial Hospital
2200 West lllinois

Midland, Texas 79701

Mr. Branson is replacing J. R. Maxfield of
Dallas, whose term expired.

Appointments Made
January 15

Texas Board of Private
Investigators and Private
Security Agencies

For a term to expire January 31, 1991:

Patti Ivey
P.O. Box 344
Robert Lee, Texas 76945

Mes. lvey is replacing Harold R. King of Fort
Worth, whose term expired.

Appointments Made
January 16

Texas Board of Land Surveying
For a term to expire January 31, 1991:

Walter Fortney

3200 Texas American Bank
32nd Floor

Fort Worth, Texas 76102

Mr. Fortnev is replacing Calvin Dudley of
San Antonio, whose term expired.

Texas Advisory Commission on
Intergovernmental Relations
For a term to expire September 1, 1991:

Emmett Hutto
4604 Country Club View
Baytown, Texas 77521

Mayor Hutto is replacing Mary Clair Hill of
Kingsville, who resigned.
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The Geverning Board of the
Texas School for the Deaf
For a term to expire January 31, 1991;

Gayle Lindsey
404 Juniper Road
Austin, Texas 78746

Ms. Lindsey is being reappointed.

Issued in Austin, Texas, on January 20, 1986.

TRD-8600734 Mark White
Governor of Texas

* . * *
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Emergency 7

R I An agency may adopt a new or amended rule, or repeal an existing rule on an emergency basis,
u es if it determines that such action is necessary for the public health, safety, or welfare of thisst. e. _
The rule may become effective immediately upon filing with the Texas Register, or on a stated date less than
20 days after filing, fo: no more than 120 days. The emergency action is renewable once for no more than 60 days.

Symbology in amended emergency rules. New language added to an existing rule is indicated by the use of
bold text. [Brackets] indicate deletion of existing material within a rule.

§101.4. Computation of Time. Incom-

TITLE 1.

Motion—A written or oral request

ADMINISTRATICN
Part IV. Office of the
Secretary of State
Chapter 101. Practice and
Procedure Before the Office
of the Secretary of State

* 1 TAC §§101.1-101.10, 101.2"-
101.22, 101.30-101.34, 101.40-
101.44, 101.50-101.53, 101.60,
101.61

The Ofttice of the Secretary of State
adopts on an emergency basis new
§§101.1-101.10, 101.20-101.22, 101.30-101.34,
101.40-101.44, 101.50-101.53, 101.60, and
101.61, concerning the practice and pro-
cedure of administrative hearings before
the Secretary of State's office. These sec-
tions are adopted under the emergency
provisions to comply morse fully with the
requirements of administrative hearings
under Texas Civil Statutes, Article 6252-
13a. These emergency sections are adopted
under Texas Civil Statutes, Articles 9.03,
1386-9.03, 1528d, §10, and 6252-13a, §4
(a)(1); the Texas Election Code, §31.003;
and the Teras Business and Commerce
Code, §17.08(d), which provide the Office
of the Secretary of State with the authori-
ty to adopt regulations necessary to ad-
minister the duties of the Office of the
Secretary of State efficiently.

§101.1. Definitions. The following
words and terms, when used in this chapter,
shall have the following meanings, unless
the <ontext clearly indicates otherwise.

Agcacy—The Office of the Texas
Secretary of Stai

Complaint—The short and plain
written statement by which an individual
alleges that a person has violated or 1s
violating a statute within the jurisdiction of
the agency to regulate.

Contested case or hearing—A pro-
ceeding, including but not limited to rate
making and licensing, in which the legal
rights, duties, or privileges of a party are
to be determined by the agency after an op-
portunity for an adjudicative hearing.

Hearings examiner—The individual
assigned by the agency to conduct a pro-
ceeding on matters within the agency’s

suriodintine
JulBGaclion,

to the agency for a ruling made before, dur-
ing, or after a contested case.
Office—The department, section, or
division of the agency which supervises the
regulation of the applicable statute.

Party—Each person with sufficient
legal, economic, or other interest to be
named or admitted as sach by the agency
to a contested case proceeding before the
agency. '

Person—Any individual, partner-
ship, corporation, association, governmen-
tal subdivision, or public or private
organization.

Pleading—A formal statement by a
party or the agency containing their respec-
tive claims or defenses.

§101.2. Object of sections. The objec-
tive of these sections is to provide for a
straightforward, compichensive, and effi-
cient system of procedure before the agen-
cy to the end that justice may be served, the
public’s interest and welfare may be pro-
tected, and the disposition of cases may not
be unduly delayed.

§101.3. Scope, Applicability, and Con-
struction of Sections. This chapter shall
govern the conduct of all contested cases be-
fore the agency. The sections contained in
this chapter shall be construed liberally,
with a view toward the otjective for which
they were adopted. They shall not be con-
strued so as to eniarge, diminish, modify,
or ctherwise alter the jurisdiction, poweis,
or authority of the agency or the substan-
tive rights of any person. Unless otherwise
expressly provided, the past, present, or
future tense includes the other; the mascu-
line, feminine, or neuter gender each in-
cludes the other; and the singuiar and plural
number each includes the other. In addition
to this chapter, parties participating in a
comested case before this agency should
make reference to the Administrative Pro-
cedure and Texas Regisicr Act, Texas Civil
Statutes, Article 6252-13a; to the Automo-
bile Club Services Act, Texas Civil Statutes,
Article 1528d; to the Great Seal of Texas
Act, Texas Business and Commerce Code,
§17.08; to the Texas Notaries Public Act,
Texas Civil Statutes, Article 5949; to the
Texas Election Code, Chapter 122; and to
the substantive rules, administrative regula-
ilons, and orders of the agency.

puting any period of tinie prescribed or al-
lowed by thse sections, by order of the
agency, or by any applicable statute, the day
of the act, event, or default after which the
designated period of time begins to run shall
not be included, but the last day of the pe-
riod so computed shall be included, unless
it be a Saturday, Sunday, or legal holiday,
in which event the period runs until the end
of the next day which is neither a Saturday,
Sunday, nor a legal holiday. Complaints,
pleadings, or other documents required to
be filed or served are filed or served when
actually received, or are deemed filed or
served, when deposited with the United
States Postal Service, postage paid. The
postmark date indicated on a complaint, a
pleading, or other document shall be pre-
sumed tc be the date of mailing.

§101.5. .greements To Be in Writ-
ing. No stipulation or agreement between
the parties, their attorneys, or their repre-
sentatives, with regard to any matter in-
volved in any contested case before the
agency, shall be enforced, unless it has been
reduced to writing and signed by the par-
ties or their authorized representatives, or
unless it has been dictated into the record
during the course of a hearing, or incorpo-
rated in any order bearing their written ap-
proval. This section does not limit a par-
ty’s ability to waive or modify by stipula-
tion or agreement any right or privilege af-
forded by these sections or by law, unless
otherwise precluded by law.

§101.6. Ex Parte Communications. Un-
less otherwise provided by law, there shall
be no verbal communications with the hear-
ings examiner regarding any issue of fact
or law in a contested case without notice
and opportunity for all parties to particip-
ate, and there may be no written commu-
nications that are not transmitted ai the
same time to all parties, except that an in-
dividual involved in rendering the decision
in a contested case may communicate ex
paric with employees of the agency who did
not participate in the heaiing for the pur-
pose of utilizing their special skills or
knowledge in evaluating the evidence.

§101.7. Personal Service by the Agen-
c¢y. Where personal service of notice, com-
oialni, picading, or other document by the
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-agency 1s required, the agency shall mail the
same by certified mail, return receipt re-
quested, to the last known address of the
person entitled to receive such notice, com-
plaint, pleading, or docuinents.

§161.8. Farsonal Service by Parties.

(a) Pleadings and all other docu-
ments, except complaints, filed by any party
with the agency or a hearings examiner shall
be served by such party upon all parties to
the proceeding in which it is filed. Proof of
service shall accompany all pleadings and
documents when they are tendered for fil-
ing with the agency.

(b) Unless otherwise required by stat-
uge, service may be made by regular mail,
by certified mail, or by persoual delivery.

(c) If any party has appeared in a
proceeding by attorney or other authorized
representative, service shall be on such at-
torney or representative.

(d) The willful failure of any party to
make service in accordance with these sec-
tions shall be sufficient grounds for the en-
try of an order striking the pleading or doc-
ument from the record.

(¢) A certificate of service executed
by the person filing the pleading or docu-
ment, stating that it has been served on all
parties to the proceeding, shall be prima
facie evidence of proof of service. Unless
otherwise required by law, the certificate of
service sHall be in the form prescribed by
the agency. :

§101.9. Parties.

(2) Participation as a party. Any per-
son with sufficient legal, economic, or other
interest as determined by the agency or the
hearings examiner, shall be admitted as a
party to a contested case before the agen-
cy. Any person who has the statutory right
to be made a party to a contested case be-
fore the agency shall also be made a party.
Any person whose appearance is determined
by the hearings examiner to be conducive
to the ends of justice and will not unduly
delay the conduct of such proceeding may
be permitted to participate as a party. Par-
ties may appcar and present evidence and
argument relevant to the issues and shall
have the right to cross-examine witnesses.
Unless otherwise required by law, proceec-
ings are not open to the public. Any per-
son desiring to observe or participate at any
stage of the proceedings who is not a par-
ty, not employed by a party, or not called
as a witness, must obtain the permission of
the hearings examiner and the agreement of
all parties.

(b) Appearances personally or by
representative. Any paity may be repre-
sented by an attorney authorized to prac-
tice law before the highest court of any
state. A natural person who is a party may
also appear on his own behalf. A corpora-
tion, partnership, or association may also
appear and be represented by any bona fide
officer, parner, or empioyee,

§101.10. Conduct and Decorum. Every
party, witness, attorney, or representative
shall comport himself in all proceedings
with the proper dignity, courtesv, and re-
spect for the agency, the hearings examiner,
and all other parties. Disorderly conduct
will not be tolerated. Attorneys and other
representatives of parties shall observe ihe
standards of ethical behavior prescribed for
attorneys at law by the Texas State Bar.
Violation of this section shall be sufficient
cause for the agency or the hearings exam-
iner to enter an order denying the offender
further standing as a party.

§101.20. Filing, Form, and Content of
complaints, Pleadings, and Other
Documents.

(a) Where applicable, all complaints
and documents relating to the initiation of
a contested case shall be filed with the ap-
propriate office. Unless otherwise required
by statute, all pleadings and other docu-
ments filed during the pendency of a con-
tested case shall,be filed with and acted
upon by the hearings examiner.

(b) Complaints shall be filed on the
form prescribed by the appropriate office.
Pleadings and other documents shall be
typewritten or legibly printed upon standard
size paper, 82 inches wide and 11 inches
long. To the extent possible, exhibits at-
tached thereto shall conform to the same
size requirements. Every motion relating to
a contested case, unless made during a hear-
ing, shall be written and shall set forth the
relief sought and the specific reasons
therefore.

(1) The original of every pleading
shall be signed in ink by the person filing
same, or by the officer, partner, attorney,
or other representative who appears for
such party.

(2) Al pleadings shall contain a
certificate of service, where service is re-
quired, in the form prescribed by §101.8(e)
of this title (relating to Personal Service by
Parties) and the address of the party filing
the pleading, or if by an attorney or other
representative, the name, business address,
and telephone number of such attorney or
other representative.

(3) Unless otherwise provided by
these sections or by statute, any pleading
may be amended at any time, provided that
such amendment does not abridge the rights
of any other party to the proceedings.

(c) Except as prescribed by these sec-
tions or by statute, no official form or for-
mat is required for pleadings or other
documents.

§101.21. 'Time for Filing.

(a) Unless otherwise provided by law,
a complaint may be filed at any time.

(b) The time for filing any pleading
or other document shall be as prescribed by
statute, by these sections, by the appropriate
office, or by the hearings examiner.

(c) Unless otherwise provided by sta-
iui€ or by iliese seciions, ihe uine for filing

any pleading or other document may be ex-
tended by order of the hearings examiner
(d) Unless otherwise required by law .
a motion for extension of time to file shali
be filed with the hearings examiner at least
seven days prior to the expiration of the ap-
plicable period of time for filing.

(1) Such a motion must show that
there is good cause for such an extension
of time and that the need therefore is not
caused by the neglect, indifference, or lack
of diligence of the person making such
motion.

(2) A copy of any such motion
shall be served contemporaneously with the
filing thereof upon all parties to the con-
tested case.

§101.22. Initiation of Proceedings and Ex-
amination of Pleadings.

(a) Where applicable, upon the filing
of a complaint with the appropriate office,
the office shall determine whether the com-
plaint complies with its prescribed form, if
any, and whether a hearing is required.

(1) If the office determines that the
complaint does not substantially comply
with its form, the office may return the
complaint to the person who filed it, to-
gether with a statement of the office’s rea-
sons for returning the complaint.

(A) The person who filed the
complaint shall thereafter have the right to
correct and refile the complaint.

(B) The refiling of the complaint
shall be within the time limit prescribed by
the office.

(2) If a hearing is required, the of-
fice shall assign a hearings examiner to hear
the contested case unless otherwise required
by law.

(A) Immediately following the
setting of the hearing and the assignment
of the hearings examiner, the office shall
cause notice of the pending contested case
to be served on all parties, in accordance
with §101.7 of this title (relating to Personal
Service by the Agency), not less than 10
days prior to the date of the hearing.

(B) Unless otherwise provided
by law, said notice must include the
folluwing:

(i) the name and address of
the person initiating the proceeding, or the
name and address of the party’s attorney
or representative, if any;

(ii) a statement of the time,
the place and the nature of the hearing;

(iif) a statement of the legal
authority and jurisdiction under which the
hearing is to be held;

(iv) areference to the particu-
lar sections of the statutes and the sections
involved; and

(v) ashort and plain statement
of the matters asserted.

(3) Where the office with which a
complaint has been filed determines that no
further action by the office is required, the
Office shall s¢ind ili€ person filiing ih¢ Comi-
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plaint a bnel statement of that deter-
mination,

(b) Unless otherwise provided by law,
where an office initiates a contested case on
its own volition, it shall assign a hearings
examiner to hear the case and follow the no-
tice procedures as outlined by §101.22
(@)X2)(A) and (B) of this title (relating to In-
itiation of Proceedings and Examination of
Pleadings).

(©)  Upon the tiling of any pleading,
the hearings examiner shall forthwith ex-
amine same and determine its sufficiency
under these sections.

(1) If the hearings examiner finds
that the pleading does not substantially
comply with these sections, he may return
it to the person who filed it, together with
a statement of the reasons for returning the
pleading.

(2) The person who filed such
pleading shall thereafter have the right to
correct and refile the pleading. provided
that the refiling of such shall not be permit-
ted to delay any contested, case unless the
hearings examiner determines that the iu-
terest of justice so requires.

§101.30. Informal Disposition of a Con-
tested Case. Unless otherwise precluded
by law, the agency may informally dispose
of a contested case by stipulation, agreed
settlement, consent order, or default.

§101.31. Postponement, Continuvance, or
Withdrawal.

(a) Unless otherwise prescribed by
law, motions for postponement, contin-
uance, or withdrawal of matters which have
been set for hearing, shall be filed with the
hearings examiner and served on all parties,
not less than seven days prior to the hear-
ing date. Failure to comply with the require-
ments set forth in this section, except for
a showing of good cause, shall be sufficient
cause for the hearings examiner to refuse
to consider the motion.

(b) After the commencement of a
contested case. the hearings examiner shall
not grant a postponement or continuance
without the consent of all parties, unless he
finds that tfailure to grant the requested
postponcment or continuance would be un-
just, inequitable. and not in the public’s
interest.

§101.32.  Prehearing Conference.

(a) The hearings cxaminer may, at his
discretion, direct the parties or their
authorized representatives or attorneys to
appear before the hearings examiner at a
specified time and place for a conference
prior to the hearing, for the purpose of for-
mulating and simplilying the issues and
scope of the contested case.

(b) Matters which may be considered
at the prehearing conference include:

(1) the possibility of making ad-
missions of certain allegations of fact;

(2) the possibility of making stip-
ulations concerning the use of matters of

public secord to the end of avoiding the
necessity of introducig proot,

(3) procedure at the hearing;

(4) limitation on the nwmber of
witnesses;

(5) admissibility of evidence; and

(6) such other matters as may aid
in the simplification of the hearing and in
the disposition of the matters in contro-
versy.

(c) Action taken at the prehearing
conference shall be recorded in an ap-
propriate order by the Learings examiner,
unless the parties enter into a written
stipulation as to such matters.

§101.33. Discovery.

(a) A hearings examiner, acting on
his own motion, may, or on the written re-
quest of any party, shall:

(1) subpoena any person to appear
and testify and to produce certain
documents or other tangible items at a
hearing;

(2) commission the taking of a
deposition in the witness’ county of
residence or the county where the witness
does business, and require the production
of certain documents or other tangible items
at the time of the deposition; and

(3) order any party to allow entry
upon property under the party’s control for
the purpose of doing any act or making any
inspection not protected by privilege and
reasonably calculated to lead to the discov-
ery of evidence material to the contested
case.

(b) Unless otherwise prescribed by
law, all discovery proceedings shall be
governed by the Administrative Procedure
and Texas Register Act.

§101.34. Witness Fees.

(a) Any witness who is not a party
and who is subpoenaed or otherwise com-
pelled to attend any hearing or proceeding
is entitled to receive $.10 a mile for travel
to and from any place more than 25 miles
from the witness’ place of residence and a
fee of $10 a day, or any part of a day.

(b) At the time the request for a wit-
ness’ attendance is filed with the hearings
examiner,.the requesting party is required
to deposit the estimated amount to which
the witness will be entitled with the desig-
nated representative of the appropriate
office.

(¢) Deposit of the witness fees is noi
required when the agency is the requesting
party.

§101.40. The Hearings Exarmuner.

(a) Unless otherwise prescribed by
law, a hearings examiner shall have the fol-
lowing powess:

(1) to give notice and issue orders
relating to a contested case;

(2) tohold and regulate the course
and conduct of a contested case;

(3) to administer oaths and affir-
mations;

(4) 1o call and to examinc witnes-
NUH

(5) o ssue subpoenas and to cause
depositions to be taken pursuant to the ap
plicable provisions of the Administrative
Procedure and Texay Register Act;

(6) to rule on the admissibility of
evidence and amendments to pleadings;

(7) to hold conferences, before or
during the contested case for the settlement
or simplification of issucs;

(8) to direct any party to prepare
and submit material relevant to the con-
tested case;

(9) 1o rule on motions and to dis-
pose of procedural requests or similar mat-
ters;

(10) to issue a proposal for deci-
sion for review and the final consideration
by the secretary of state; and

(11) to take any other action au-
thorized by these sections or the Ad-
ministrative Procedure and Texas Register
Act.

(b) The hearings examiner’s authority
in each contested case shail terminate upon
the approval of the proposal for decision
by the secretary of state.

(¢) If the hearings examiner dies, be-
comes disabled, withdraws, or is otherwise
removed from assignment to a contested
case at any time prior to the approval of the
proposal for decision by the secretary of
state, the office may appoint another hear-
ings examiner, who may perform any func-
tion remaining to be performed without the
necessity of repeating any proceedings.

§101.41. Place of Hearings. Unless
otherwise authorized or required by statute,
all contested cases shall be held in Austin.

§101.42. Order of Procedure.

(a) Unless otheiwise prescribed by
law, the following shall be the order of pro-
cedure in a contested case.

(1) The hearing will be convened
by the hearings examiner, who shall direct
all parties to enter their appearances on the
record.

(2) The hearings examiner shall
next consider any preliminary motions or
matters.

(3) Each party shall then have an
opportunity to present its case by calling
and examining witnesses and introducing
documentary evidence. The testimony of
witnesses shall be made under oath or
affirmation.

(A) The agency shall have the
right to open and close the presentation of
evidence.

(i) A representative from the
appropriate office shall present the agency’s
case, regardless of whether the contested
case was initiated by complaint or by the
agency’s own volition.

i) The party contesting the
agency’s position shall be the next to pre-
sent evidence.
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(ili) Where there are several
parties contesting the agency's position, the
hearings examiner shall decide the order of
such parties.

(B) The hearings examiner shall
deiermine the order of any remaining
parties.

(b) Each party to a contested case
shall have the opportunity to cross-examine
opposing witnesses on any matter relevent
to the issues even though the matter was not
covered in direct examination.

(c) Any objection to testimony or evi-
dence should be made, and the basis for the
objection stated.

(d) The hearings exeminer is respons-
ible for closing the record and may hold it
open for stated purposes.

(e) The hearings examiner, in his sole
discretion, may request that the parties sub-
mit proposed findings of fact and conclu-
sions of law.

§7101.43. Evidence.

(a) Inaccordance with of the the Ad-
ministrative Procedure and Texas Register
Act, §14(a), the rules of evidence pro-
mulgated by the Supreme Court of Texas
shall apply to all contested cases, unless
otherwise provided by statute.

(b) The hearings examiner may take
official notice, on request of a party or act-
ing independently, of matters which trial
judges can judicially notice and of facts
within the specialized knowledge of the
agency.

(1) The taking of official notice
must be stated on the record.

(2) Parties must have an oppor-
tunity to contest the material or facts of-
ficially noticed.

(3) A party requesting official no-
tice must give sufficient information to
enable the hearings examiner to comply.

§101.44. Transcripts. All contested cases
heard by a hearings examiner will be rz-
corded. A copy of the recording and/or a
transcription of the recording will be fur-
nished to any party to the proceeding upon
written request to the hearings examiner and
payment of a reasonable fee established by
the agency. Any party desiring the hearing
to be transcribed by a court reporter must
make the necessary arrangements with the
court reporter and bear the cost.

§101.50. Proposal for Decision.

(a) In contested cases which have
proceeded to the conclusion of a hearing,
the hearings examiner shall, within 20 days
after the record is closed, prepare and file
with the appropriate office a proposal for
decision which shall be forwarded to the
secretary of state.

(1) A copy of the proposal shall be
served forthwith by the office cn each par-
ty in accordance with §101.7 of this title
(relating to Personai Service by the Agency).

(2) The proposal for decision shall
contain the following:

(A) a brief statement of the
issues;

(B) adiscussion of the cvidence;

(C) findings of fact aud conclu-
sions of law;

(D) a recommended order for
adoption by the secretary of state.

(b) If, in accordance with §101.42(e)
of this title (relating to the Order of Pro-
cedure), a party submitted proposed find-
ings of fact, the proposal for decision shail
include a ruling by the hearings examiner
on each proposed finding.

§101.51. Exceptions and Replies.

(a) Any party of record, within 15
days after the date of service of a proposal
for decision, may file exceptions to the hear-
ings examiner’s proposal for decision with
the appropriate office, serving copies of
such on all other parties.

{b) If a party files exceptions, the
other parties shall have 15 days after the
date of filing to reply.

(¢) Exceptions and replies shall con-
form to §101.20 of this title (relating to Fil-
ing, Form, and Content of Complaints,
Pleadings, and Other Documents).

(d) Exceptions and replies filed with
an office shall be immediately forwarded to
the secretary of state.

§701.52. Secretary of State’s Decision.

(a) The proposed decision of the
hearings examiner must be approved by the
secretary of state before it is given any
effect.

(b} Unless otherwise provided by law
or these sections, the secretary of state shall
render a decision on the hearings examiner’s
proposed decision on the following date
which occurs first:

(1) 20 days after the date of service
of the hearings examiner’s proposed deci-
sion on the parties, where no exceptions
have been timely filed; or

(2) 20 days after the timely filing
of exceptions to the hearings examiner’s
proposed decision with the appropriate
office.

(c) After approval by the secretary of
state, the proposed decision of the hearings
examiner shall become the agency’s deci-
sion. The agency’s decision will be served
on all parties and is final 15 days from the
date rendered, unless a motion for vehear-
ing is filed with the appropriate office on
or before the 15th day.

(d) If the motion for rehearing is
granted, the decision is vacated pending a
subsequent decision upon‘rehearing. If the
motion for rehearing is overruled, whether
by order or by the operation of law, the
decision is final on the date it is overruled.

§:01.53. Remand to the Hearings Ex-
aminer. If the secretary of state concludes
that subsiantial errors of procedure or the
insufficiency or exclusion of evidence has
so affected the record, such as to render it
impractical to determine the contested case

justly and fairly upon the record, the sec-
retary of state may remand the case to the
hearings examiner for further hearing.

§101.60. Motion for Rehearing.

(a) Unless otherwise permitted by
law, a motion for rechearing is a prerequisite
to an appeal. A motion for rehcaring must
be filed, with the appropriate office, within
15 days after the rendition of the agency’s
decision. The motion must state each specif-
ic ground upon which the party believes the
agency’s decision is erroneous. The motion
for rehearing will be acted on within 45 days
after the date the agency’s decision was
rendered.

(b) Any reply to a motion for rehear-
ing must be filed, with the appropriate of-
fice, within 25 days after the date the agen-
cy’s decision is rendered.

(c) If the agency has not acted on the
motion for rehearing within the 45 day pe-
riod, the motion for rehearing is overruled
by the operation of law, 45 days after the
rendition of the agency’s decision.

(d) By written order, the agency may
extend the period of time for filing the mo-
tions and replies and for taking agency ac-
tion, except that an extension may not ex-
tend the period for agency action beyond
90 days after the date that the agency’s deci-
sion was rendered.

(e) 1n the event of an extension, the
motion for rehearing is overruled by opera-
tion of law on the date fixed by the agen-
cy’s decision or, in the absence of a fixed
date, 90 days after the date of the agency’s
decision.

§701.61. Original or Certified Copies of
Record. A party who appeals a final deci-
sion in a contested case shall pay all of the
cost of preparation of any original Gr cer-
tified copy of the record of the agency pro-
ceedings that is required to be transmitted
to the reviewing court.

issued in Austin, Texas, on January 20, 1986.
TRD-8600725 Myra A. McDaniel
Secretary of State

Etfective date: January 20, 1986

Expiration date: May 20, 1986

For further information, please call
(512) 463-5701.

* * *
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TITLE 10. Community
Development

Part il. Texas Economic
Development Commission

Chapter 107. Industrial
Projects

General Rules and Industrial
Revenue Bond Prog.am

* 10 TAC §107.2

The Texas Economic Development Com-
mission is renewing the effectiveness of
the emergency adoption of amended
§107.2 for a 60-day period effective
January 29, 1986. The text of the amend-
ed §107.2 was originally published in the
Octoher 8, 1985, issue of the Texas
Register (10 TexReg 3871).

issued in Austin, Texas, on January 21, 1986

TRD-8600775 Alexa Richter
Administrative Assistant
Texas Economic
Deveiopment
Commission

Effective date: January 29, 1986

Expiration date: March 30, 1986

For turther information, please cal!
(512) 472-5059.

* * *

P
H
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Proposed

R u Ie s Before an agency may permanently adopt a new or amended rule, or repeal an existing rule, a pro-

posal detailing the action must be published in the Register at least 30 days before any action
may be taken. The 30-day tirme period gives interested persons an opportunity to review and make oral or written
comments on the rule. Also, in the case of substantive rules, a public hearing must be granted if requested by
at least 25 persons, a governmental subdivision or agency, or an association having at least 25 members.

Symbology In proposed amendments. New language added to an existing rule is indicated by the use of bold

text. [Brackets] indicate deletion of existing material within a rule.

TITLE L.

ADMINISTRATION

Part IV. Office of the
Secretary of Siate.

Chapter 101. Practice and
Procedure Before the Office
of the Secretary of State

x1 TAC §§101.1-101.10, 101.20-
101.22, 101.30-101.34, 101.40-101.44,
101.50-101.53, 101.60, 101.61,

The Office of the Secretary of State pro-
poses new §§101.4-101.10, 101.20-101.22,
101.30-101.34, 101.50-101.44, 101.50-101.53,
101.60, and 101.61, corcerning practice
and procedure before the Office of the
Secretary of State's administrative
hearings.

Hyattye O. Simmons, assistant general
counsel, has determined that for the first
five-year period the proposed sections will
be in effect there wiil be no fiscal implica-
tions for state or local government or
smail businesses as a result of enforcing
or administering the sections.

Mr. Simmons, also has determined that
for each year of the first five years the sec-
tions are in effect the public benefit an-
ticipated as a resuit of enforcing the sec-
tions will be a straightforward, com-
prehensive, and efficient system of pro-
cedure and practice betore administrative
hearings of the Office of Secretary of
State. There is no anticipated economic
cost to individuals who are required to
comply with the proposed sactions.

Comments on the proposai may be sub-
mitted to Hyattye O. Simmons, Assistant
General Counsel, Executive Division, PO.
Box 12697, Austin, Texas 78711.

The new sections are proposed under
Texas Civil Statutes, Articles 9.03,
1396-9.03, 1528d, §10, and 6252-13a,
§4(a)(1); the Texas Election Code, §31.003;
and the Texas Business and Commerce
Code, §17.08(d), which previde the Office
of the Secretary of State with the authori-
ty to adopt regulations necessary to ad-
minister the duties of the Office of the
Secratary of State efficiently.

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency’s au-
thority to adopt.

issued in Austin, Texas, on January 20, 1986.

TRD-8600724 Myra A. McDaniel

Secratary of State

Eariiest possible date of adoption:
February 24, 1986

For further information, plaase call
(512) 433-5701. '

* * *

TITLE 19. EDUCATION

Part 1. Coordinating Board,
Texas College and
University System

Chapter 25. Administrative
Council

Subchapter B. Administration of
the Texas State College and
University Employees Uriform
Insurance Benefits Program

19 TAC §§25.32, 25.34, 25.49

The Coordinating Board, Texas College
and University System proposes amend-
ments to §§25.32, 25 34, and 25.49, con-
cerning definitions, basic procedurai and
administrative practices and automatic
coverage. These amendments will specify
in the dsfinitions that the term “employee”
wili not include retired employee*if ex-
cluded specifically in arule; clarify when
preexisting conditicns limitations and
evidence of insurability may be required
when a retired employee is enrolling for
coverage in a retiree pian; and remove
from the automatic coverage provisions
any referance to a retired employee.

James McWhorter, executive secretary to
the administrative council, has deter-
mined that for the first five-year period the
proposed sections will be in effect there
will be no fiscal implications for state or
local government or smaii businesses as
a result of enforcing or administering the
gactions.

Mr. McWhorter aiso has determined that
for each year of the first fiye years the sec-
tions a.a in effect the public benefit anti-
cipated as a result of enforcing the sec-
tions will be the clarification of intent in
the rules and regulations concerning a re-
tiree’s eligibility for insurance coverage.
There Is no anticipated economic cost to
individuals who are required to comply
with the proposed sections.

Comments on the praposal may be sub-
mitted to Jamas McWhorter, Executive Se-
cretary to the Administrative Councll, Co-
ordinating Board, Texas Coliege and Un!-
varsity System, PC. Box 12788, Austin, Tex-
as 78711.

The amendments are proposed under the
Insurance Code, Article 3.50-3, which pro-
vides the Administtative Council with tha
authority to adopt rules and regulations
consistent with the provisions of this Act
to carry out statutory responsibilities.

§25.32. Definitions. The following words
and terms, as used in this subchapter, shall
have the following meanings, unless the con-
text clearly indicates otherwise.

Employee—Any person employed by
a governing board of a state university, se-
nior or community/junior college, medical
or dental unit, technical institute or any other
agency of higher education within the mean-
ing and jurisdiction of Texas Education
Code, Chapter 61:

{A) who retires under the provi-
sions cited in the definition of retired em-
ployee ualess specifically excluded in a rule;

(B)-{C) (No change.)

§25.34. Basic Procedural and Administra-
tive Practices. .

(a)-(k) (No change.)

{) The institutions shall apply the fol-
lowing practices and procedures with respect
to the notification and enrollment of retirees
and dependents of retirees in the uniform
group insurance plan established for retired
employees: ’

(1)-(2) (No change.)

(3) Individuals retiring after Sep-
tember 1, 1979, and their dependents will not
be required to provide evidence of insurabili-
ty and preexisting conditions limitations will
not apply provided, however, [there is not
an intervening time period between the date
of termination from the active employee plan
and enrollment in the retiree plan (e.g.,] the
individua! enrolls in the retiree plan during
the first premium due date following the date
of terminavon from the active employee plan
[(retirement)].

(@) I an intervening time period oc-
curs between the first premium due date fol-
lowing the date of termination from the ac-
tive employee plan and the date of retire-
ment, any preexisting conditions limitations
included in the institution’s plan may be ap-

(5) [(4)] Individuals retiring after
September 1, 1979, and their dependents
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who do not enroll in the retiree plan within
31 days of [during the first premium due date
following] the date of retirement may be re-
quired by the institution to provide evidence
of insurability prior to enroliment in the re-
tiree plan.

{® [(5)] Retirees shall be allowed to
enroll new dependents in the uniform group
health insurance plan upon the acquisition
of the new dependents (e.g., masriage, adiop-
tion, birth of children, eic.) provided the re-
tiree enrolls the new dependents in the insur-
ance plan within 3} days of the acquisition
date or during the first premium due date
following the date of acquisition.

(M (6)] Anirdividual who has been
employed at two or more public institutions
of higher education will, at retirement, be
eligible to participate in the group insurance
program at the institution where he or she
was last employed in a berefits eligible
status.

(m)-(n) (No change.)

§25.49. Automatic Coverage.

(a) This section excludes retired em-
ployess.

() {(a)] An sctive employee is eligi-
ble for coverage as of that person°s first day
actively at work for an institution [or first
day as an annuitant of a retirement pro-
gram).

{©} [®] No cligible active employee
shall be denied enrollment in any of the cov-
erages provided by the Act; provided, how-
ever, that the employee may waive in writing
any or all such coverages. [Each policy of
insurance shall provide for automatic cov-
erage on the date the employee becomies eli-
gible for insurance.] From the first day of

" employment, each active full-time employee
who has not waived basic coverage or se-
lected opticnal coverages shall bé protected
by a basic plan of insurance coverage aito-
matically. If the cost of an active empioyee’s
basic coverage exceeds the amount appropri-
ated by the legistlature for an employee, the
institution must provide optional coverage
at no cost to the employee. If the employee
chooses the basic coverage rather than op-
tional coverage, the institution way deduct
from the monthly compensation of the em-
ployee up to one-half of the amount&hat ex-
ceeds the state’s contribution for an employ-

.ee, and the institution shall pay the dif-
ference. Each active employee who is
automatically covered under this section may
subsequently retain or waive the basic plan
and may make application for any other cov-
erages provided under the Act within institu-
tional and Administrative Council standards.

@ic)] An sciive ernployee who is in-
eligible for an employer contribution ade-
quate to pay the full premium for the basic
plan is eligible for coverage only after appro-
priate payroll deduction is authorized.

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency's au-
thority to adopt. .

Issued In Austin, Texas, on January 20, 1986,

TRD-8600758 James McWhorter
Exacutive Secretary
Administrative Councl!
Texas Coliege and
Univeristy System
Coordinating Board

Earliest possible date of adoptlon
February 28, 1088

For further information, please cal!
(512) 482-8420.

* * R

*19 TAC §25.33

The Coordinating Board, Texas College
and University System, proposéa amend-
ments to §26.33, concerning basic cover-
age standards. This amendment would re-
move trom the rules and regulations the
restrictions andlor limitations of benetits
for the treatment of alcoho! dependency.

Jamaes McWhorter, axscutive secretary to
the administrative councll, has deter-
mined that for the first five-year period the
proposed section wili be in effect there
will be no fiscal Impiications for state or
local government or small businesses as
& rasult of enforcing or administering the
section.

Mr. McWhorter aiso has determined that
for each year of the first five years the sec-
tion Is in affect the public banefit antici-
pated ae a resuit of enforcing the saction
will be to provide benefits for the treat-
ment of alcohol dapendency that are not
less favorable than benefits for other
physical ilinesses generalily. There is no
anticipated economic cost to individuals
who are required to comply with the pro-
posed section.

Comments on the proposal may be sub-
mitted to James McWhorter, Executive Se-
cretary to the Administrative Councll, Co-
ordinating Board, Texas College and Uni-
versity System, PO. Box 12788, Austin,
Texas 78711,

The amendment is proposed under the In-
surance Code, Article 3.50-3, which pro-
vides the Administrative Councii with the

“authority to adopt rules and regulations

consistent with the provisions of the Act
to carry out its statutory responsibilities.

§25.33. Basic Coverage Stendards.

(a) Each institution shall provide in its
program of group insurance a basic plan for
active employees and retired employees that
includes at least the following minimum cov-
erage standavds:

(1) Hospital care expense. The plan
shall cover the reascnable charges for the fol-
lowing hospital services:

(A) room allowance of semipri-
vate rate for 365 days per year, except for
the treatment of mental illness, which may
be limited to 90 days per calendar year, and
the treatment of [aicoholism and} drug ad-
diction, which may be limited to 30 days per
calendar year; and

(B) (No change) - '/v’ u#
(2) Other medical expense. The
plan shall cover the reasonable charges for

" the following items of services or supplies

furnished by or at the direction or prescrip-
tion of a physician. If any of the following
services or supplics are used while the par-
ticipant is confined as a hospital bedpatient,
other than professional services of a physi-
cian, psychologist, or certified registered
nurse-anesthetist, the charges will be con-
sidered as hospital care expenses rather than
other medical expenses:

(A)-(P) (No change.)

(Q) servicesof a psychologlst or
a doctor of psychiatry during the first 90
days of hospital confinement for mental ill-
ness and during the first 30 days of hospital
confinement for jalcoholism or} drug abuse.

(3) (No change.)

{4) Out-patient [alccholism and}
drug abuse treatment. Benefits shall cover
services for treatment of [alcoholism and
other] drug dependency. Benefits may not
be limited to less than $1,200 per benefit
year. The benefit percentage may not be less
than 50% of usual, customary, and reason-
able charges. The plan may require that the
deductible be satisfied prior to the availabili-
ty of benefits.

(5)(9) (No change.)

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency’s au-
thority to adopt.

tssued in Austin, Texas, on January 20, 1088,

TRD-8800760 James-McWhortar
Exacutive Secretary
Administrative Council
Texas College and
Unlversity System
Coordinating Board

Earliest possible date of adontion:
Fabruaty 28, 1988

For further information, please call
(512) 462-8420.

* * *

%19 TAC §25.50

The Coordinating Board, Texas College
and University System, proposss an
amendment to §25.50, concerning cover-
age for dependents. This amendmsent will
provide a continuation option for insur-
ance benstits for up to one year for the
spouse and/or dependents coverad under
the group whosa retationship to the em-
ployee is savered due to divorce.

James McWhorter, executive secrstary to
the administrative council, has deter-
mined that for the first five-year period the
proposed section will be in effect there
will be no fiscal impiications for state or
local government or smail businesses as
a result of enforcing or administering the
section.

% Proposed Rules
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Mr. McWhorter also has determined that
for each year of the first five years the sec-
tion Is in effect the public benefit antici-
pated as a result of enforcing the section
will be ensurance that the spouss and/or
Jdependents whoss relationship to the em-
ployee is savered becauss of divorce wiil
have access to group insurance coverage
for up to one year after the divorce occurs.
Thera is no anticipated economic cost to
individuals who are required to compiy
with the proposed section.

Comments on the proposal may be sub-
mitted to James McWhorter, Executive Se-
cretary to the Administrative Council, Co-
ordinating Board, Texas Collage and Uni-
versity System, PO. Box 12788, Austin,
Texas 78711.

The amendment is proposed under the In-
surance Zode, Article 3.50-3, which pro-
vides the Administrative Council with the
authority to adopt rules and regulations
consistent with the provisions of the Act
to carry out its statutory responsibliities.

§25.50. Coverage for Dependenis.

(a)(c) (No change.)

(@) Asa minimum standard, a spouse
and/or dependents who are covered by the
group at the time I the severance of the
family relationship o the employee or retired
employee and who have beert covered by the
group for at least one year or is an infant
under one year of age, mey, at their option,
continne such coverage, subject to coatinued
payment of group premiums which may not
exceed the premiums charged under the
group centract had the family relationship
not been severed. Upon leaving the group,

the spowse aad/or dependents have the right
to convert to an Individug! policy with, .
evidence of insursaility, if spplication .o
conversion is made within 31 days of the ter-
mination of group status. )

(1) The institution shall make 2
good faith effort to publicize this provision

to employees and spouses and/or depen- -

dents, including, but not limited to, a state-
ment of zuch in the plan description and/or
certificrte/booilet.

(2) The institution shall require the
employee or retired employee or covered
spouse and/or dependents to give written no-
tice within 15 days of any severance of the
family relationship that might activate this
continuation option. I adéition, the institu-
tion mey require spovsal acknowledgement
of any spouse and/or dependen! covernge
cancellation and request the current address
of the spouse and dependent children so 2f-
fected.

() Immediately upon receiving the
notice required in psragraph (2) of this sub-
section, the institution shall give written no-
tice to each affected spouse and/or depen-
dent of the continuation option. This notice
shali include a $tatement of the amount of
premium to be charged and the necessary en-
roilment forms.

{4) The spouse and/or dependents
must exercise this option within 45 days of
the cate of the severance of the family rela-
tionship and coverage will remsin in effect
during this period if appropriate premiums
are paid. .

(5) Coverage continued vnder this
subsection shail not be cancelicd or tes-
minated until/usless one of the following oc-

curs:

PR

(A) premium payments ave 2ot
made within the time period required to
make such payments;

(B) the spouse and/or depen-
dents esiablish residence outside the 'siate;

(C) the spouse and/or depen-
denis become eligible for substantially similar
coverage elsewhere; or

(D) a period of one yeer elapses
since the severance of the family relationship.

() The institution may assess an ad-
ministrative handling fee of not more than
$5.00 per month for the spouse and/or. de-
peadents cited in (2)-(d) of this section who
are covered and elect to continue such cov-

erage.

This agency hereby certifies that the pro-
posa! has been reviewed by legal counse!
and found to be within the agency’s au-
thority to adopt.

Issued in Austin, Texas, on January 20, 1986,

TRD-8600761 James McWhorter
Executive Secretary
Administrative Councit -
Coordinating Board,
Texas College and
University System

Eariiest possibla date of adoption:
February 28, 1986

For further information, please call
(512) 482-8420. - .

* . ok Y
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TITLE 31. NATURAL
RESOURCES AND
CONSERVATION

Part IX. Texas Water
Commission

Chapter 335. Industrial Solid
Waste and Municipal
Hazardous Waste

Subchapter A. Industrial Solid
Waste and Municipal
Hazardous Waste Management
in General

*31 TAC §§335.1-335.15,
335.17-335.24, ana 335.30

" The Texas Water Commission proposes
new §§335.1-335.15, 335.17-335.30, 335.41,
335.43-335.47, 335.61-335.63, 335.65-335.71,
335.73-335.86, 335.91-335.94, 335.111-
336.128, 335.151-335.177, concerning in-

dustrial solid waste and municipal hazar-

" dous waste.

Although these sections are propcesed as
new sactions, mest of these regulations
have been in effect in 31 TAC Chapter 335
under the jurisdiction of the Texas Depart-
mant of Water Resources, the predeces-
sor agency to the Texas Water Commis-
sion. Senate Bill 249, 59th Lagislature,
‘1985, and effective September 1, 1685,
abolished the Texas Departrnent of Water
Resources and transferred jurisdiction
under the Texas Solid Wasts Disposal Act,
Texas Civil Statutes, Article 4477-7, to the
Texas Water Commission. On September
3, 1985, the Texas Water Commission
adopted sections in Chapter 335 on an
emergency basis to extend the substan-
tive requirements of sections adoptsad by
the Texas Water Development Board for
' the former Texas Departrnent of Water
Resources, to extend certain require-
ments of the ex'sting commission sec-
tions relating to industrial solid waste
management to municipai hazardous
waste, and to change references In the
sactions to refiect the transfer of jurisdic-
tion to the Texas Water Commission, The
emergency sactions were published in the
September 24 and 27, 1985, Issues of the
Texas Ragister. .

To reduce the volume of hazardous waste
regulations, Subchapters ET of the sec-
tions passed by the Texas Water Develop-
ment Board (which correspond generaliy
to 40 Cocn of Federal Regulations Part
285) have been consolidated into one sub-
chapter entitied Subchapter E. This con-
solidated subchapter adopts mariy of the
provisions in the Eavironmental Protec-

tion Agency (EPA; rules by reference and
expressly includes other provisions In the
subchapter. Other sutichapters under the
Water Developmant Board sections have
been rearranged in response to this con-
solidation of subchapters in the proposed
section.

The proposal incorporates changes
necessitated by recent iegislative actions
of the 69th Legislature and incorporates
regulatory changes promulgated by the
EPA under the Resource Conservation
and Recovery Act of 1976 (RCRA), as
amended by the hazardous and solid
waste amendments of 1984 (HSWA). The
proposed sections respond to regulations
published by the EPA on several dates. On
December 20, 1984, the EPA published
rules aliowing generators of hazardous
waste to accumulate specified maximum
amounts of waste in satellite areas at
their facility (49 FedReg 49568). On
January 4, 1985, the EPA promulgated a
revised definition of solid and hazardous
waste at 50 FedReg 614. This definition
was subsequently amended by technical
corrections published on Aprii 11, 1985
and August 20, 1985. Regulations setting
forth new listings of acute hazardous
wastes were published in the January 14,
1985, issue of the Federal Register at 50
FedReg 1978. The EPA reguiaticns codify-
ing the hazardous and solid waste amend-'
ments of 1884 were published in the July
15, 1885, issue of the Federal Register at
50 FedReg 28702.

In additlon to the federal regulatory
changes, recent actions of the Texas Leg-
islature also ara reflected in these propos-
ed sections. In Senate Bill 249, the powers
and authorities of the Texas Department
of Water Resources under the Solid Waste
Disposal Act, Texas Civil Statutes, Article
4477-7, were transferred to the Texas
Water Commission and the department
abolished. Senate Bill 249, effective on
September i, 1985, the biil also trans-
ferred jurisdiction over municipal hazar-
dous waste from the Texas Department of
Health to the Texas Water Commission.
House Bill 2358, effective September 1,

" 1988, Includes provisions concerning the

siting of hazardous waste facilities.
House Bill 1867, effective June 15, 1985,
includes a definition of soiid waste which
provides additionai information on the
Railroad Commission of Texas' jurisdic-
tion over waste materials resulting from
certain oll and gae activities.

The proposed sections establish a
regulatory system for the management of
solid and hazardous waste under the jur-
isdiction of the Texas Water Commission
and to include recent developrents in
federal and state iaw. The January 4, 1985,

publication in the Federal Register revised
the definition of solid and hazardous
waste in the EPA regulations implement-
ing the Resource Conservation and Re-
covery Act (RCRA), Subtitie C. The EPA
regulations address the question of which
materials are solld and hazardous wastes
when recycled and set forth standards for
various types of waste recycling activities.
The January 4 rules, effective July 5,
established an April 4, 1985 notification
deadline for parsons who generate, trans-
port, process, store, or dispose of wastes
covered by the January 4 rule, unless

those persons nad previousiy aotified the .
EPA or a state authorized by the EPA to
operate the hazardous waste program un-
der the RCRA, §3006.

In emergency sections adopted by the
Texas Water Development Board (the rule-
making predecessor to tha Texas Water
Commission) on April 8, 1985 and pub-
lished In the April 28, 1985, issue of the
Texas Register at 10 TexReg 1310, Texas
{an authorized state under the RCRA pro-
gram) established the July § filing dead-
line for submitting a Part A permit ap-
plication for persons managing wastes
covered by the new federal regulations.
The emergency sections were effective
for 120 days and were renewed in a notice
published on August 13, 1985 at 10 TexReg
3042. These sections have also been
adopted by the Texas Water Commission
in its emergency rule making on Septem-
ber 3, 1985.

In Subchapter A, the proposal includes
§6335.1-335.15, which existed prior to Sep-
tember 1, 188% as provisions governing in-
dustrial solid waste management in gen-
erai and have bean updated to reflect the
statutery and regulatory changss de-
scribed In the preceding paragraphs. Sec-
tion 335.1 includes the definitions for the
entire chapter, except as provided eise-
where. it Includes a lengthy definition of
the term “solid waste” in accordance with
the faderal ragulations published on Jan-
uary 4, 1985 at 50 FedReg 614. Secondary
materials that are considered soild wastes
when recycled are described by using a
chart, referred to as Tabie 1, that has
asterisks in the columns of secondary
materials that are considered solid
wastes when recycled in certain ways. Tha
key concept to the proposed recycling
provision is tc know what a material is
and how it I heing recycled before deter-
mining whether it is defined as a solid
waste. Assessment of the economic value
of a recycling transacticn is not part of
the dsiinition of solid waste. Although
many materials and activities are deemad
to be solid waste activities in Table 1,
there are some solid waste activities that

are not regulated at this time, as provided
in other sactions. The reguiation of scrap
metal that is Class Il waste under the
Texas waste classification scheme Is not
‘altered by these proposed sections con-

cerning recycling. The preamble to ths
January 4, 1985 EPA regulations may pro-
vide assistance in understanding the in-
tent and the scope of the regulations in
defining a solid wasts. In the definition ot
“solid waste,” subparagraph (F) lists situa-
tions In which materials are not solid
wastes when they are shown to be recy-
cled by being used or reused in specified
ways that resembie the use of products.
Subperagraph (G) describes materials
that are solid wasies, eveii if used or re-
used, bacause they are used in a manner
constituting disposal, burnad for energy
recovery, accumulated speculatlveiy, or
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deened 16 be inherently waste-like. Sub-
paragraph (H) explains that persons who
raise a claim that a certain materlal is not
a solid waste, or is exciuded or exempted
in some way, have the responsibility for
supporting their claim. Subparagraph (1)
provides that materials that are reciaimed
from selid wastes and used beneficially
are not solid wastes, and therefore not
hazardous wastes under 40 Code of Fed-
eral Regulations §261.3(c) unless the
raclaimed material is burned for energy
recovery or used in a manner constituting
disposal.

Section 335.2 describec when a permit is
requlred, and §§335.3-335.8 describe tech-
nicai guidelines, general prohibitions,
notification requiremen., bond require-
ments, and facility closures. Sections
335.9-335.15 govern shipping, manifesting,
racord keeping and reporting require-
ments applicabie to generators, trans-
porters, and owners or operators of stor-
age, processing, or disposal facilities.

Section 335.17 provides special defini-
tions for the purpeses of the definition of
solid waste and §335.24.

Section 335.18 provides for a varlance’

from clagsification as a solid waste for
some recycied materials meeting the
standards and criteria set forth in §335.19,
Variances will be granted on a case-by-
case basie, according to procedures in
§335.21. Section 335.20 provides for a
variance for certain enclosed devices us-
ing controiled flame combustion to be
classified as a boiier, even though they do
not otherwise meet the definition of bolier
in §335.1. This variance is also granted by
the axecutive director on a case-by-case
basis in accordance with the procedures

in §335.21.

Section 335.22 allows the commission to
declide on a case-bycase basis that per-
sons accumuiating or storing recyclable
materlals from which precious metals are
reclaimed, which would usually be ex-
cepted from the requirsments for gener-
ators, transporters and storage facilities
under §335 24(a), should be regulated un-
der §335.24(d) and (e). Section 335.23 sets
forth the pracedures to follow in determin-
ing whether to regulate persons handling

recyclable materials from which precious
metals are reclaimed under §335.24(d) and
{e), rather than under Subchapter H of this
chapter.

Section 335.24 establishes the re-
guirements for recyclable materjais
(hazardous wastes that are recycled) and
nonhazardous recyclable materials (non-
hazardous wastes that are recycled). Sec-
tion 335.24({b) describas four activities in-
voiving recyclable materials that will be
subject to regulation under Subchanter H,
excapt as otherwise provided in §335.24{g)
and (h). Section 335.24(c) specifies seven
types of recyclable materlals thai are not
subject to regulation under the iisted sub-
chapters and chapters, except as provided
in §335.24(g) and (h). Section 335.24(d)

states the generai rule that generators
and transporters of recyclable materlais
are subject to the hazardous waste regu-
lations and the notification requirement
of §335.6, except as otherwise provided in
§335.24(a)(c). Owners and operators of
facilities that store recyclabie materials
before recycling are also subject to the
hazardous waste regulations and the no-
tification requiremaent in §335.8, except as
provided In §335.24(a)-{c). The recycling
process itself s exempt from regulation.
Owners and operators of facilities that
recycle without prior storage are subject
to netification requirements and shipping
requirements, unless excepted from reg-
ulation undar §335.24(a)-(c). Section
335.24{q) provides that hazardous recy-
clable materials f(exciuding industrial
ethyl alcohol, certain fuels and reclalimed
oils involved In petroleum refining, and
coke from the iron and steel industry) are
subject to the general prohibitions estab-
lished in §335.4, the notification require-
ments of §335.6, and the applicable pro-
visions governing manifesting, reporting
and record keeping in §§335.9-335.15, ex-
cept as provided in §335.24(h). Section
335.24(h) expiains that nonhazardous re-
cyciable materials, the specified hazar-
dous recyclable materials (Including used
batterles returned to a batiery manufac-
turer for regeneration, used clil that Is
characteristically hazardous and scrap
metal), and certain hazardous waste fuels
are subject tothe general prohibitions of
§335.4 and the notification requirements
of §335.6. These nonhazardous and hazar-
dous recyclable materials may aiso be
subject to manifesting, reporting, and
record keeping requirements if the ex-
ecutive director determinas that such re-
quirements are necessary to protect hu-
man heaith and the environment, consid-
ering criterla described in the reguiation.
Under §335.24(), facilities managing haz-
ardous recyclable materials that are re-
quired to obtain a permit may also be per-
mitted to manage nonhazardous recy-
clable materials at the same facliity if the
executive director determines that such
regulation is necessary to protect human
health and the environment, considering
the criteria outlined In the regulation.

Section 335.30 is the introduction to the
Subchapter A appendices, including a

copy of the uniform hazardous waste
manifest form. item 16 of the manifest
form, the genarator's certification, now in-
cludes a waste minimization statement,
as reqguired by the RCRA, as ameancied by
the hazardous and solid waste amand-
ments of 1984..

1t Is further proposed that the sections im-
plementing §4(f1) of the Solid Waste Dis-
posal Act, relating to nonhazardous indus-
trial solid waste, be revised for clarification
purposes. No substantive change in regu-
lation is proposed. Section 335.1 would
provide for a single definition of “on-site".
Section 335.2(d), which contains the per-

* mit exemption of §4(f)1), tracks the lan-

guage of that statutory provision rather
than reference the term “on-site,” which is
not used In §4(f{1). Section 335.10 adds
subsection (), wiilch allows shipment of
Class | nonhazardous wasts to §4(f) sites
without the use of a manifest. These ravi-
slons preserve the ragulatory scheme for
sites operating within the scope of §4(fX1),
but ciarifies the sections which formerly
would provide for two different definitions
of ‘on-site storage, processing, or disposal.’

In Subchapter B, concerning general pro-
visions for hazardous waste management,
§335.41 describes the applicability of
these sections to certain wastes, recy-

,clable materials, or waste management

activities. The definitions contained in
§335.42 of the Texas Water Davalopment
Board sections have been censolidated
Into §335.1 in Subchapter A of thess pro-
posed rules. Sections 335.43-335.45
estabiish when a permit is required for
hazardous waste activities and describe
the contents and deadiines for the sub-
mittal of applicstions. Sections 335.46
and 335.47 discuss the sharing of infor-
mation with the EPA and the requiremants
for persons sligible for a federal permit
by rule. The appendices to Subchapter B
that were included in the Texas Water
Development Board sections are not In-
cluded in the proposed sections. The ap-
pendices to 40 Code of Federal Reg-
ulations Parts 264 and 265 are the ap-
propriate references for purposes of the
proposed sections. References in the EPA
sections to the Regional Administrator
should be considered references to the
executive director of the Texas Water
Commission, and the term “treatment”
should be considered “processing” in the
state sactions.

In Subchapter C, concerning standards
applicable to generators of hazardous
waste, §335.81 includes explanations of
the small quantity generator re-
quirements. Importers of hazardous waste
from foreign countries are subject to
hazardous waste generator standards.
Sectlon 335.62 requires a generator of
solid waste to determine if that waste Is
hazardous, and §335.63 establishes re-
quirements for EPA identification num-
bers. Sections 335.65-335.68 provide
packaging, labeling, marking, and placard-
ing requirements for off-site hazardoua
waste shipments. Section 335.69 allows
generators tc accumulate hazardous
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wazste on-site for 80 days or less without

& permit and accumulate. specified max-

Imum amounts of hazardous waste naar

thair point of generation, if certain re-

quirements are satisfied. Sections 335.70,

335.71 and 335.73 establish record kesp-

ing, annual reporting, and additional

reporting requirements for generators.

Regi=ments for interstate shipments

and intinational shipments appear in
-§335.74 and §335.75. Section 335.76

relates to farmers disposing of waste
pesticices,

In Subchapter D, concerning standards

applicable to transporters of hazardous

waste, §335.91 and §335.92 describe the
scope of the sections and requira an EPA
identitication number for hazardous

waste transportation. Section §335.93

prescribes procedures to follow in the
event of hazardous waste discharges. Re-
quirements for transfer facilities are sat

forth in §335.94.

Subchapter E, concerning interim stan-
- dards for owners and cperators of hazar-
dous waste storage, processing, or dis-
posal facilities, is a consolidation of Sub-
chapters ET of the Texas Water Develop-
ment Board sections. Under §335.112,
many of the EPA rules and appendices ap-
pearing in 40 Code of Federal Regu:ations
Part 285, in eifect on October 1, 1985, are
adopted by refarance. Other provisions
are expressly included In Subchapter E.
Sections 33511 and 335.113-395.115
discuss the applicability of the sub-
chapter and emergency and other report-
Ing requirements for owners or operators
of hazardous waste storage, nrocessing,
or disposal facliities. Sections 335.116 and
335.117 establish the appiicability of
groundwater monitoring requirements
and the associated record keeping and
reporting requirements. Sections 335.118
and 335.119 relate to closure and post-
closure pians and the procedures for sub-
mission and approval of those plans. Con-
tainment requirements for waste piles are
sat forth in §335.120. General opsrating re-
quirements, record keeping requirements,
and closure and post-closure require-
ments for land treatment facilities are pro-
vided in §§335.121-335.123. Section 335.124
establishes general operating require-
ments for landfills, followed by the special
requirements for bulk and containerized
waste in landfills outlined in §335.125. Ef-
fective May 3, 1985, the placement of bulk
or noncontainerized liquid hazardous
was!e or hazardous waste containing free
liquids in any landfill is prohibited. Effec-
tive November 8, 1985, the piacement of
any liquid which is not a hazardous waste
In a landfili is prohibited, with some ex-
ceptions. Section 335.125 requires empty
containers te be reduced in volume befora
burlal beneath a landfill’'s surface.

The EPA regulations adonted by refersnce
in §335.112 of Subchapter E include the
rules codifying the hazardous and solid
waste amendments of 1984 which were
published by the EPA in the July 15, 1985,
issue of the Federal Register. These
regulations impose design requireinents

on owners or operators of surface im-
poundments, monofills, waste plies, and
landfiils, including reauirements on liners
and leachate collect:. . systems.

Subchpater F, concerning permitting stan-
dards for owners and operators of hazar-
dous waste storage, processing, or dis-
posal facllities, establishes minimum
standards to define the acceptable man-
agement of hazardous waste in evaluat-
ing psrmit applicaticns, groundwater pro-
tection investigation reports, and correc-
tive action measures for solid waste man-
agement actlvities. Subchapter F also In-
ciudes the EPA rules codifying the hazar-
dous and solid waste amendments of
1984, which appear at 50 FedReg 28702
in the July 15, 1985 issue. Section 335.152
incorporates by reference the provisions
of 40 Code of Federal Reguiations Part
264 In effect as of October 1, 1885, sxcept
as specifically provided. Section 335.153
establishes requirements applicable to
reporting of emsrgency situations by the
emergency coordinator, including a re-
quirement to notify pursuant to the State
of Texas oil and hazardous substances
spill contingency plan. Section 335.154
establishes reporting requirements re-
lating to annual reports and monthly sum-
maries. Section 335.155 establishes addi-
tional reporting requirements. Section
335.158, relating to applicability of ground-
water monitoring and response, refiscts
the new requirements of 40 Code of Fed-
eral Regulations §264.90: the redefinition
of regulated unit; and the variance from
groundwater monitoring for certain en-
gineered structures. Section 335.157 sets
forth the required programs for ground-
water monitoring and response. Sections
335.168-335.166 provide the basic elements
of the groundwater protection program
and correspond to 40 Code of Federal
Regulations §§264.92-264.100. Section
335.167 requires corrective action for solid
waste management units a: permitted fa-
cilities and corresponds to 40 Code of
Federal Reguiations §264.101. Corrective
action will be established pursuant to
compllance plans Issued under §305.401.

Section 335.168, relating to design and
operating requirements for surface im-
poundments, establishes requirements for
double liners and leachate collection sys-
tems and corresponds to newly amended
40 Code ot Federal Regulations §264.221.
Section 335.163 establishes requirements
for closure and post-closure care for sur-
face impoundments. Section 335.170 es-
tablishes design and operating require-
ments for waste piles. Section 335.171
establishes design and operating require-
ments for land treatment facilities. Sec-
tion 335.172 establishes closure and post-
closure care requirements for land treat-
ment facilities. Section 335.173, reiating
to design and operating requirements for
landfllls, establishes requirements for
double liners and leachate collection
systems and relates o 40 Code of Federal
Regulations §264.301. Section 335.174 es-
tablishes requirements for closure and

caades et

post-closure care requiremiénis Yor' RiHa-
fills. Saction 335.175 establishes special
requirements for bulk and containerized
waste and includes in subsections (b) and
(c) the ban on placement of bulk iiquid
hazardous waste and nonhazardous waste
lquids in landfills. Section 335.176
establishes special requirements for the
landfilling of containers. Section 335.177
establishes a general environmental per-
formance standard relating to discharges
of hazardous waste, nuisance conditions,
and endangerment of the public health or
welfare. Provisions for variance from the
groundwater monitoring and response pro-
gram for double-lined landfills, surface
impoundments and waste piles, elimi-
nated by the hazardous and solic waste
amendments of 1984, are not being car-
ried forward in these proposed sections.

Subchapter G, conterning iocation stan-
dards for hazardous waste storage, prc-
cessing or disposal, establishes minimum
standards to be applied in evaluating
hazardous waste permit applications for
new facilities and sreal expansions of ex-
isting facilities filed on or after September
1, 1984. Sections 335.201 and 335.202
establish the appiicability of the sub-
chapter and provide definitions for use in
this subchapter. Section 335.203 sets
forth slte selection factors for the protec-
tion of groundwater or surface water. Un-
sultable site characteristics for storage or
processing facilities, land treatment facil-
ities, waste piies, storage surface Im-
pcundments, and iandfills are outtined in
§335.204. Under the mandate of House
Bili 2358, restrictions are imposed on the
distance from an established residence,
church, school, or public park for land
treatment facliities and landfills. Add}-
tional restrictions on location of landfilis
In a 100 year floodplain, location of hazar-
dous waste management units in wet-
lands, and location of certain units in
recharge zones of aquifers are incorpor-
ated into §335.204. Section 335.204(f) pro-
hibits the placement of any noncontain-
erized or bulk liquid hazardous waste in
any salt dome formation, salt bed forma-
tion, underground mine or cave. The pro-
hibitions against permit issuance for new
facilities or areal expansions of existing
facilities are set forth in §335.205. Local
governments may petition the commis-
sion for a rule restricting or prohibiting
the siting of a new facility under the terms
of §335.206.

Subchapter H, relating to standards for
the management of specific wastes and
specific types of faclilities, includes pro-
visions on four types of waste recycling
activities that are not subject to the ex-
isting reguiations for gensrators, trans-
porters, and storage facilities, but that are
regulated in this subchapter. Provisions
concerning recyciable materiais used in
a manne: constituting dispesal appear in
§5§335.211-335.214. Section 335.211 ex-
plains that these sections appiy to recy-
clable materials that are applied to or
placed on the land without mixing with

it
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other substances, or afier mixing with

ather.aybstances (unless it bacomes phy-
slcally inseparabise after a chemical reac-
tion), or after combination with any other
substances If the resulting material is not
produced for the general public’s use. Sac-
tions 335.212-335.214 estabiish the stan-
dards applicable to gensrators, trangport-
ers, storers and users of materials used in
a manner that constitutes disposal.

Provisions governing hazardous waste
burned for energy recovery appear in
§6335.221-335.227 of Subchapter H, Sec-
tion 335.221 explains that these reguia-
tions are applicable to hazardous wastss
burned for enargy recovery in any boiier
or industrial furnace that is not regulated
under the provisions governing incinera-
tors, with the noted exceptions listing
unregulated hazardous wastes. Hazar-
dous waste fuels produced from hazar-
dous waste by blending or other process-
ing by a person who neither generated the
waste nor burns the fuel are not subject
to regulation under Chapter 335, except
as provided in §335.24(h). Section 335.222
imposes restrictions on the burning of
fuel containing hazardous waste in a ce-
ment kiln which is located within the
boundaries of an incorporated municipali-
ty with a popuiation graater than 500,000.
This requirement relates to federal re-
quirements imposed under the hazardous
and solid waste amendments of 1984. Sec-
tion 335.223 imposes the requirements of
Subchapter C on generators of hazardous
waste fuel, except as §335.227 provides
otherwise. Generators who are marketers
or burners are subject to other sections
in this subchapter. Section 335.224 Im-
poses the requirements of Subchagter D
on transporters of hazardous waste fuel
from generator to marketer, or from gen-
erator to burner, except as §335.227 pro-
vides otherwise. Transporters are not
reguiated when they transport hazardous
waste fusl from marketers (who are not
aiso the waste generators) to burners or
other marketers. Saction 335.225 defines
marketers of hazardous waste fuel and
provides that marketers who are gener-
ators are subject to the 90-day accumula-
tion time provision or to ail the applicable
provisions of the hazardous waste regula-
tlons and permitting requirements, unless
the material is exempted under §335.227.
Marketers who receive hazardous waste
from generators and who produce, pro-
cass, or blend hazardous waste fuel from
those wastes are subject to regulation
under all applicable provisions in Chapter
305 and the associated commission rules,
except as §335.227 provides orhierwise.
Section 335.225(d) also contains a label-
Ing requirement for fuel containing hazar-
dous waste, with some exceptions for cer-
tain wastes involved in petroleum refining.
This requirement relates to federai re-
quirements imposed under HSWA. Sec-
tion 335.226 provides that burners that
store hazardous waste fuel prior to burn-
Ing are subject to the 90-day accumula-
tion time provision or to all the applicable

Py

provisions of the hazardous waste regula-
tions and permitting requirements, unless
the material is exempt under §335.227. In
§335,227, hazardous waste fuels that are
spent materials and by-products and that
are hazardous only because they exhibit
a characteristic of hazardous waste are
not subject to the industrial solid waste
and municipal hazardous waste regula-
tions, unless the spent material or by-
product is stored in a surface impound-
ment prior to brirning or unless §335.24(h)
provides otherwise.

Provisions governing recyclabie materials
utilized for precious metal recovery ap-
pear in §335.241, This section establishes
the requirements applicable to recyciable
materiais that are reclaimed to recover
econcmicaiiy significant arnounts of the
eight metais specified in §335.241(a). Per-
sons who generate, transport, or store re-
cyclable materials regulated under this
section ars subject to the general prohibi-
tions of §335.4, the notification require-
ments of §335.6, and the applicable man-
ifesting requirements in §§335 8-33512.
Persons who store these materials shall
keep records tc document that they are
not accumulating them speculatively (as
defined in §335.17), or shall be subjected
to the industrial solid waste and munici-
pal hazardous waste regulations and per-
mitting requirements if speculative ac-
cumulation occuirs,

Provisions concerning spent iead-acid
batteries being reciaimed appear in
§335.251 of Subchapter H. This section
provides that persons who generate,
transport, or collect spant batteries, or
who store spent batteries but do not re-
claim them, are not subject to regulation
under the Chapter 335 regulaticns or the
associated permitting regulations. Own-
ars or operators of facilities that store
spent batteries before reclaiming them
are subject to all applicable provisions in
Subchapters A, B, E, and F of Chapter 335,
axcept for the requirements In §335.12 and
40 Code of Federal Regulations §265.13,
and the applicabie provisions in 31 TAC
Chapters 261-273 and 305.

in Subchapter |, concerning pronibitions
on cpen dumps, §335.301 authorizes the
executive director to evaluate nonhazar-
dous industrial solid waste land disposal
faciiities and practices to determine
whether they constitute open dumps. Sec-
tion 335.302 sets forth the prohibitions on
open dumps, and §335.303 and §335.304
set forth the sriteria and describe the
classification of disposal facilties and
practices. Section 335.305 discusses
upgrading or ciosure of open dumps, and
§§335..308-335.308 concern lists of in-
terasted or affected persons in a state
plap developed pursuant to the RCRA, the
notification to owners or operators of a
classification as an open dump, and com-
plaint procedures for open dumps.

Bobbie J. Barker, chief fiscal officer,
Fiscal Services Division has determined
that for the first five-year period the sec-

tiona will be in effect thers will be soma
fiscal implications as a rasuit of enforc-
ing or administering the sections. The an-
ticipated effect on state government due
to the incorporation of the definition of
solid waste in the Federal Register
publication of the January 4, 1985, sec-
tions is an astimated additional cost cf
$168,000 each yaar from 1988-1990. There
is no anticipated effect on locai govern-
ments or small businesses. The antlci-
pated economic cost on a statewide basis
to individuais who are required to comp-
ly with the ruie as proposed is $250,000
each year in 1986-1980. The cost of com-
pliance covers the cost of submitting per-
mit applications and manifest papsrwork.

There will be no flscal impact as a result
of enforcing or administering these pro-
posad sections that exisied prior to
September 1, 1985, as sections adopted
by the Texas Water Development Board
and enforced and administered by the
Texas Department of Water Resources.
There will be no fiacal implications as a
result of enforcing or administering the
sectlons extended to municipal hazar-
dous wastes, since similar sections were
previously administered by the Texas
Department of Health. There wiil be no ad-
ditional fisca! implications as a resuit of
enforcing or administering the regulatory
changes resulting from the federal hazar-
dous and solid waste amendments of 1984
and the EPA’s codification section pub-
lished on Juiy 15, 1985, because the EPA
is required to adininister these sections
in Taxas until the state recelves tinal au-
thorization to adrninister these additions
to the hazardous waste program, which
must be equivalent to the federai pro-
gram. There will be no fiscal impiications
as a result of administering or enforcing
the reguiatory changes inspired by the
bilis passed by the 69th Legislature, such
as House Bill 1867, House Biii 2338, and
Senate Bill 249.

Ms. Barker also has determined that for
each year of the first five years the sec-
tions as proposed are in effect the public
benefit anticipated as a resuit of enforc-
ing the sections as proposed is the con-
tinuation of the substantive requiremenis
of rules adopted by the Texas Water De-
velopment Board for the former Texas
Department of Water Resources, and the
improvement of the state’s abllity to
assure protection of human heaith and
the environment, including ground and
surface water resources, by establishing
more comprehensive regulatory control
over certain materiais that are deemed
to be solid wastes when disposed of,
burned, incinerated, or recycled. The pro-
posed sections also update the solid
waste program in Texas to include recent
federa! and state statutory and regulatory
changes. In addition to providing guld-
ance on the definition of solid and hazar-
dous waste and on the ragulation of re-
cycling activities, the proposed regula-
tions in Subchapter H establish new stan-
dards for the management of specific
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hazardous wastes and specific types of
hazardous waste management facillties.

Comments on the proposals may be sub-
mitted tc Mary Reagan, Staff Atlorney,
Texes Water Commigsion, P. 0. Box 13087,
Austin, Texas 78711.

These sections are proposed under the
Texas Water Code, §5.103 and §5.105,
which provide the Texas Water Commis-
sion with the authority to adopt any sec-
tions necessary to carry out its powers
and duties under the Water Code and
other laws of this stata and to astablish
and approve ali general policy of the com-
mission.

These sections are &lso proposed under
the Solid Waste Disposal Act, Texas Civil
Statutes, Article 4477-7, §4(c), which
authorizes the commission to adopt and
promulgate rules consisient with the
generai intent and purposes of the Act
and to establish minimum standards of
operation for all aspects of the manage-
ment and control of municipal hazardous
waste and industrial solid waste, in-
cluding rules relating to the siting of
hazardous waste facilities. Under the
Solid Waste Disposal Act, §3(b), the Texas
Water Commission is designated the
state solld waste agency with respect to
the management of all industrial solid
waste and hazardous municipal waste
and Is required to seek the accompligh-
ment of the purposes of the Act through
the control of ali aspects of industrial
. solld waste and municipal hazardous
waste managemant by all practical and
economically feasibie methods consis-
tent with the powers and duties pre-
scribed under the Act and other existing
legisiation. Section 3(b) also grants to the
commission the powers and duties spe-
cifically prescribed in the Act and all other
powers necassary ¢r convenient to carry
out its responasibilities.

§335.1. Definitions. The following words
and terms when used in this chapter, shall
have the following meanings, unless the con-
text clearly indicates otherwise:

Act--The Solid Waste Disposal Act,

Texas Civil Statutes, Article 4477-7.

Active portion—That portion of a fa-
cility where processing, storage, or disposal
operations are being or have been conducted
after November 19, 1980 and which is not
a closed portion. (See also closed portion and
inactive portion.)

Administrator—The administrator of
the United States Environmental Protection
Agency or his designes.

Agquifer——A geologic formation,
group of formations, or part of a formation
capabie of yielding a significant amount of
groundwater to wells or springs.

Authorized representative—The per-
son responsible for the overall operation of
a facility or an operational unit (i.e., part
of a facility), e.g., the plant manager,
superintendent, or person of equivalent
responsibility.

Boiler—An enclosed device using
controiled flame combustion and having the
following characteristics:

(A) the unit must have physical
provisions for recovering and exporting ther-
mal energy in the form of steam, heated
fluids, or heated gases;

(B) the unit’s combustion cham-
ber and primary energy recovery section(s)
must be of integral design. To be of integral
design, the combustion chamber and the
primary energy recovery section(s) (such as
waterwalls and super heaters) must be
physically formed into one manufactured or
assembled unit. A unit in which the combus-
tion chamber and the primary energy
recovery section(s} are joined only by ducts
or connections carrying flue gas is not in-
tegrally designed; however, secondary energy
recovery equipment (such as economizers or
air preheaters) need not be physically form-
ed into the same unit as the combustion
chamber and the primary energy recovery

" section. The following units are not preclud-

ed frorn being boilers solely because they are
not of integral design: process heaters (units
that transfer energy directly to a process
stream), and fluidized bed combustion units;
and

(C) while in operation, the unit
must maintain athermal energy recovery ef-
ficiency of at least 60%, caiculated in terms
of the recovered energy compared with the
thermal value of the fuel; and

(D) The unit must export an uti-
lize at least 75% of the recoversd energy, cal-
culated on an annual basis. In this caicula-
tion, no credit shall be given for recovered
heat used internally in the same unit. (Ex-
amples of internal use are the preheating of
fuel or combustion air and the driving of in-
duced or forced draft fans or feedwater
pumps); or

(E) the unit is one which the ex-
ecutive director has determined, on a case-
by-case basis, to be boiler, after considering
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Certification—A staterebnt ot piofés-
sional opinion based upon knowledge and
belief.

Class I wastes—Any industrial solid
waste or mixture of industrial solid wastes
which because of its concentration, or phy-
sical or chemical characteristics, is toxic, cor-
rosive, flammable, a strong sensitizer or irri-
tant, a generator of sudden pressure by
decomposition, heat, or other means, and
may pose a a substantial present or poten-
tial danger to human health or the environ-
ment when improperly processed, stored,
transported, or disposed of or otherwise
managed, including hazardous industrial
waste.

Class II wastes—Any individual so-
lid waste or combination of industrial solid
waste which cannot be described as Cilass [
or Class III as defined in this regulation.

Ciass 1II wastes—Inert and essential-
ly insoluble industrial solid waste, usually in-
cluding, but not limited to, materials such
as rock, brick, glass, dirt, and certain plastics
and rubber, etc., that are not readily
decomposable.

Closed portion—That portion of a
facility which an owner or operator has clos-
ed in accordance with the approved facility
closure plan and all applicable closure re-
quirements. (See also active portion and in-
active portion.)

Confined aquifer—An aquifer
bounded above and below by impermeable
beds or by beds of distinctly lower
permeability than that of the aquifer itself; -
an aquifer contzining confined groundwater.

Container—Any portable device in
which a material is stored, transported, pro-
cessed, or disposed of, or otherwise handled.

Contingency plan--A document set-
ting out an organized, planned, and coor-
dinated course of action to be followed in
case of a fire, explosion, or release of hazar-
dous waste or hazardous waste constituents
which could threaten human health or the
environment.

Designated facility—A Class 1 or
hazardous waste storage, processing, or
disposal facility which has received an En-
vironmental Protection Agency (EPA) per-
mit (or a facility with interim status) in ac-
cordance with the requirements of 40 Code
of Federal Regulations Parts 270 and 124;
a permit from a state authorized in accor-
dance with 40 Code of Federal Regulations
Part 271 (in the case of hazardous waste);
a permit issued pursuant to 335.2 of this ti-
tle (relating to Permit Required) (in the case
of nonhazardous waste); or that is regulated
under 335.24(f), (g), or (h) of this title
(relating to Requirements for Recyclable
Materials and Nonhazardous Recyclabie
Materials; or 335.241 of this title (relating
to Applicability and Requirements} and that
has been designated on the manifest by the
generator pursuani to 335.10 of this title
(relating to Shipping and Reporting Pro-
cedures Applicable to Generators‘of Muni-
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-cipaidinzardous Waste or Class I Industrial
Solid Waste). .

Dike—An embankment or ridge of
cither natural or man-made materials used
to prevent the movement of liquids, sludges,
solids, or other materials.

Discharge or hazardous waste dis-
charge—The accidental or intentional spil-
ling, leaking, pumping, pouring, emitting,
emptying, or dumping of waste into or on
any land or water.

Disposal—The discharge, deposit, in-
jection, dumping, spilling, leaking, or plac-
ing of any solid waste or hazardous waste
(whether containerized or uncontainerized)
into or on any land or wates 30 that such
solid waste or hazardous waste or any con-
stituent thereof may enter the environment
or be emitted into the air or discharged into
any waters, including groundwaters.

Disgposal facility—A facility or nart
of a facility at which solid waste is intz~-
tionally placed intc or on any land or water,
and at which waste will remain after clostre.

Elementary neutralization unit —A
device which:

(A) is used for neutralizing
wastes which are hazardous only because
they exhibit the comosivity characteristic
defined in 40 Code of Federal Regulations

§261.22, or are listed in 40 Code of Federal .

Regulations Part 261, Subpart D, only for
this reason; and

(B) meets the definition of tank,
container, transport vehicle, or vesse!
defined in this section. )

Environmental Protection Agency
hazardous waste number—The number as-
signed by the Environmental Protecticn
Agency to each hazardous waste fisied in 40
Code of Federal Regulations Part 261, Sub-
part D and to each characteristic identified
in 40 Code of Federal Regulations Part 261,
Subpart C.

Environmental Protection Agency
identirication number—The number assign-
ed by the Environmental Protection Agen-
cy or the commission to each generator,
transporter, and processing, storage, or
disposal facility.

Essentially insoluble—Any material,
which if representatively sampled and plac-
ed in static or dynamic contact with deioniz-
ed water at ambient temperature for seven
days, will not leach any quantity of any con-
stituent of the materia! into the water in ex-
cess of current United States Public Health
Service or United States Environmental Pro-
tection Agency limits for drinking water as
published in the Federal Register.

Equivalent method—Any testing or
analytical method approved by the admin-
istrator under 40 Code of Federal Regula-
tions §260.20 and §260.21.

Exisiing portion—That land surface
area of an existing waste management unit,
included in the original Part A permit ap-
plication, on which wastes have been plac-
ed prior to the issuance of a permit.

Facility—Includes all contiguous
land, and structures, other appurtenances,
and improveraents on the land for storing,
processing, or disposing of municipal hazar-
dous waste or industrial solid waste. A facili-
ty may consist of several storage, process-
ing, or disposai operational units (¢.8., one
or more landfilis, surface impoundments, or
combinations thereof).

Food-chain crops—Tobacco, crops
grown for human consumption, and crops
grown for feed for animals whose products
are consumed by humans.

Freeboard—The vertical distance be-
tween the top of a tank or surface impound-
ment dike, and the surface of the waste con-
tained therein.

Free liquids—Liquids which readily
separate from the solid portion of a waste
under ambient temperature and pressure.

Generator—Any person, by site, who
produces municipal hazardous waste or in-
dustrial solid waste; any person who
possesses municipal hazardous waste or in-
dustrial solid waste to be shipped to any
other person; or any person whose act first
causes the solid vaste to become subject to
regulation under ‘*:is chapter. For the pur-
poses of this ¢ . .lation, a person who
generates or po..2stes Class 111 wastes only
shall not be considered a generator.

Groundwater--Water below the land
surface in a zone of saturation.

Hazardous industrial waste—Any in-
dustrial solid waste or combination of in-
dustrial solid wastes identified or listed as a
hazardous waste by the administrator of the
United States Environ mental Protection
Agiency pursuant to the Resource Conserva-
tion and Recovery Act of 1976, §3001. The
administrator has identified the characteris-
tics of hazardous wastes and listed certain
wastes as hazardous in 40 Code of Federal
Regulations Part 261. The executive direc-
tor will maintain in the offices of the com-
mission a current list of hazardous wastes,
a current set of characteristics of hazardous
waste, and applicable appendices, as pro-
mulgated by the administrator. )

Hazardous waste constituent—A
constituent that caused the administrater to
list the hazardous waste in 40 Code of
Federai Regulations Part 261, Subpart D or
a constituent listed in Table 1 of 40 Code of
Federal Regulations §261.24.

Inactive portion—That portion of a
facility which is not operated after November
19, 1980. (See aiso active portion and cios-
ed portion.)

Incinerator—An enclosed device us-
ing controlled flame combustion that neither
meets the criteria for classification as a boiler
nor is lisied as an industrial furnace.

Incompatible waste--A hazardous
waste which is unsuitable for:

(A) placement in a particular de-
vice or facility because it may cause corro-
sion or decay of containment materials (e.g.,
container inner liners or tank walils); or

(B) Commingling with another
waste or material under uncontrolled con-
ditions because the commingling might pro-
duce heat or pressure, fire or explosion,
violent reaction, toxic dusts, mists, fumes,
or gases, or flammable fumes or gases.

Individual generation site-—~The con-
tiguous site at or on which one or more
hazardous wastes are generated. An in-
dividual gemeration site, such as a large
manufacturing plant, may have one or more
sources of hazardous waste but is considered
a single or individual generation site if the
site or property is contiguous.

Industrial furnace—Any of the fol-
lowing enciosed devices that are integral
components of manufacturing processes and
that use controlied flame devices to' ac-
complish recovery of materials or energy:

(A) cement kilns;

(B) - lime kilns;

(C) aggregate kilns;

(D} phosphate kilns;

(E) coke ovens;

(F) blast furnaces;

(G) smelting, melting, and refin-
ing furnaces (including pyrometallurgical
devices such as cupolas, reverberator fum-
aces, gintering machines, roasters, and foun-
dry furnaces);

(H) titanium dioxide chloride’

process oxidation reactors;

(I) methane reforming furnaces;

(J) pulping liguor recovery
furnaces;

(K) combustion devices used in
the recovery of sulfur values from spent
sulfuric acid;

(L) such other devices as the ex-
ecutive director may, after nctice and com-
ment, add to this list on the basis of one or
more of the foilowing facts: ~

i) the design and use of the
device primarily tQ accomplish recovery of
material products;

(ii) the use of the device to
burn or reduce raw materials to make a
material product;

(iii) the use of the device to
burn cr reduce secondary materials as effec-
tive substitutes for raw materials, in pro-
cesses using raw materials as principal
feedstocks;

(iv) the use of the device to
burn or reduce secondary materials as ingre-
dients in an industrial process to make a
material product;

(v) the use of the device in
comimon industrial practice to produce a
material product; and

(vi) other factors, as appro-

priate. .
Industrial solid waste—Solid waste
resulting from or incidental to any process
of industry or manufacturing, or mining or
agricultural operation.

In operation—Refers to a facility
which is processing, storing, or disposing of
hazardous waste.
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Injection well—A well into which
fluids are injected. (See also underground
injection.)

Inner liner—A continuous layer of
material placed inside a tank or container
which protects the construction materials of
the tank or container from the contained
waste or reagents used to treat the waste.

International shipment—The trans-
portation of hazardous waste into or out of
the jurisdiction of the United States.

Landfill—A disposal facility or part
of a facility where hazardous waste is plac-
ed in or on land and which is not a land
treatment facility, a surface impoundment,
or an injection well.

Landfill cell—A discrete volume of
a hazardous waste landfill which uses a liner
to provide isolation of wastes from adjacent
cells or wastes. Examples of landfiil cells are
trenches and pits.

Land treatment facitity-—A facility or
part of a facility at which hazardous waste
is applied onto or incorporated into the soil
surface; such facilities are disposal facilities
if the waste will remain after closure.

Leachate—Any liquid, including any
suspended components in the liquid, that has
percolated through or drained from hazar-
dous waste.

Liner—A continuous layer of natur-
al or man-made materials, beneath or on the
sides of a surface impoundment, landfili, or
landfill cell, which restricts the downward or
lateral escape of hazardous waste, hazardous
waste constituents, or leachate.

Management or hazardous waste
management—The systematic control of the
collection, source separation, storage,
transportation, processing, treatment, re-
covery, and disposal of hazardous waste,

Manifest—The uniform hazardous
waste manifest form furnished by the ex:
ecutive director to accompany shipments of
municipal hazardous waste or Class I in-
dustrial solid waste.

Manifest documnent number—A
number assigned to the manifest by the com-
mission for reperting and record keeping
purposes.

Movement—That hazardous waste
transported to a facility in an individual
vehicle.

Municipal hazardous waste—A
municipal solid waste or mixture of
municipal sclid wastes which has been iden-
tified or listed as a hazardous waste by the
administrator of the United States En-
vitonmental Proteciion Agency.

Municipal solid waste-—Solid waste
resulting from or incidental to municipal,
community, commercial, institutional, and
recreational activities; including garbage,
rubbish, ashes, sireet cleanings, dead
animals, abandoned automotbiles, and all
other solid waste other than industrial waste.

Off-site—Property which cannot be
characterized as ‘‘on- site.”

On-site—he same or geographxcally
contiguous property which may be divided

by public or private rights-of-way, provid-
ed the entrance and exit beween the proper-
ties is ai a cross-roads intersection, and ac-
cess is by crossing, as opposed to going
along, the right-of-way. Noncontiguous pro-
perties owned by the same person but con-
nected by a right-of-way which he controls
and to which the public does not have ac-
cess, is also considered on-site property.

Open burning—The combusticn of
any material without the following char-
acteristics:

(A) control of combustion air to
maintain adequate temperature for efficient
combustion;

(B) containment of the combus-
tion-reaction in an enclosed device to pro-
vide sufficient residence time and mixing for
complete combustion; and

{C) control of emission of the
gaseous combustion products. (See also in-
cineration and thermal treatment.)

Operator—The person responsible
for the overall operation of a facility.

Owner—The person who owns a fa-
cility or part of a faciiity.

Partial closure—The closure of a
discrete part of a facility in accordance with
the applicable ciosure requirements of this
chapter. For example, partial closure may in-
ciude the closure of a trench, a unit apera-
tion, a landfill cell, or a pit, while other parts
of the same facility continue in operation or
will be placed in operation in the future.

Permit—A written permit issued by
the commission which, by its conditions,
may authorize the permittee to construct, in-
stall, modify or operate a specified municipal
hazardous waste or industrial solid waste
storage, prooessing, or disposal facility ini ac-
cordance with specified limitations.

Person—Any individual, corpora-
tion, organization, government or govern-
mental subdivision or agency, business trust,
partnership, association or any other legal
eutity.

Personnel or facility personnel—All
persons who work at, or oversee the opera-
tions of, a hazardous waste facility, and
whose actions or failure to act may result in
noncompliance with the requirements of this
chapter.

Pile—Any noncontainerized accumu-
lation of solid, nonflowing hazardous waste
that is used for prccessing or storage.

Processing-—The extraction of mate-
rials, transfer, volume reduction, conversion
to energy, or other separation and prepara-
tion of solid waste for reuse or disposal, in-
cluding the treatment or neutralization of
hazardous waste, designed to change the
physical, chemical, or biological character or
composition of any hazardous waste so as
to neutralize such waste, or so as to recover
energy or material from the waste or so as
to render such waste nonhazardous, or less
hazardous; safer to transport, store or dis-
pose of;; or amenable for recovery, amenable
for storage, or reduced in volume. The
transfer of solid waste for reuse or disposal

as used in this deﬁniuon doed h&hﬁgﬁﬁm
actions of a transporter in conv or
transporting solid waste by truck, ship,
pipeline, ¢ other means. Unless the ex-
ecutive du.cior determines that regulation
of such activity is necessary to protect human
health or the environment, the definition of
processing does not include activities 12lating
to those materials exempted by the admin-
istrator of the Environmental Protection
Agency pursuant to the federal Solid Waste
Disposal Act, as amended by the Resource
Conservation and Recovery Act, 42 United
States Code §6901 et seq., as amended.

Publicly-owned treatment works
(POTW)—Any device or system used in the
treatment (including recycling and reclama-
tion) of municipal sewage or industrial
wastes of a liquid nature which is owned by
a state or municipality (as defined by the
Clean Water Act, 502(4)}. The definition in-
cludes sewers, pipes or other conveyances
only if they convey wastewater to a POTW
providing treatment.

Regional administrator—The region-
al administrator for the Environmental Fro-
tection Agency Region in which the facility

- is located, or his designee.

Reprmntauve sample-~A sample of
a universe or whole (¢.g., waste pile, lagoon,

. groundwater) which can be expected to ex-

hibit the average properties of the universe
or whole.

Run-off—Any rainwater, leachate,
or other liquid that drains over land from
any part of a facility.

Run-on—Any rainwater, leachate, or
other liquid that drains over land onto any
part of a facility.

Saturated zone or zone of satura-
tion—That part of the earth’s crust in which
all voids are filled with water.

Shipinent—Any action involving the
conveyance of municipal hazardous waste or
industrial solid waste by any means off-site.

Solid Wasie—

(A) Any garbage, refuse, sludge
from & wastetreatment plant, water supply
treatment plant or air pollution conrol facili-
ty, and other discarded material, including
solid, liquid, semisolid, or contained gaseous
material resulting from industrial, municipal,
comnercial, mining, and agricultural opera-
tions, and from community and institution-
al activities, but does not include:

(i) solid or dissolved material
in domestic sewage, or solid or dissolved
material in irrigation return flows, or in-
dustrial discharges subject to regulation by
permit issued pursuant to the Texas Water
Code, Chapter 26,

(i) soil, dirt, rock, sand and
other natural or man-made inert solid ma-
terials used to fill land if the object of the
fill is to make the land suitable for the con-
struction of surface improvements;

(iiij) waste materials. . which
result from activities associated with glie.ex-
ploration, development, or mo&ncuon of oil

,’
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Wﬂlﬂ resources, and any
e matcril rgutatod by oo
Railroad Commission of Texas pursuant to
the Natural Resources Cods, 91.101, uniess
such waste, substance, or material results
from activities associated with gasoline
plants, natural gas or natural gas tiquids pro-
cessing plants, pressure maintenance plants,
or repressurizing plants and is a hazardous
waste as delined by the administrator of the
United States Environmental Protection
Agency pursuant to the federal Solid Waste
Disposal Act, as amended by the Resource
Conservation and Recovery Act, 42 United
States Code §6901 e seq., as amended; or
(iv) a discarded material ex-
cluded by 40 Code of Fedcral Regulations
§261.4(a) or by variance granted umder
335.18 of this title (relating to Variances
from Classification as a Solid Waste) and
335.19 of this title (relating to Standards and
Criteria for Variances from Classification as
a Solid Waste).
(B) A discarded material is any
material which is:
(i) abandoned, as explained in
subparagraph (C) of this paragraph;
(i) recycled, as explained in
subparagraph (D) of this paragraph; or

1

\

Spent materijals (listed hazardous
& non-listed characteristically

hazardous)

Spent materials (Class I non-
hazardous and Class II)

) ¢lil) considered inherently
\nm-m as explained in subparagraph (E)
this paragraph.

(C) Materials are sol:d wastes if

(i) burned or incinerated; or

fili) accumulated, stored, or
processed (but not recycled) before or in lieu
of being abandoned by being disposed of,
bumned, or incinerated.

' (D) Materials are solid wastes if
they are recycled or accumulated, stored, or
processed before recycling as specified in this
subparagraph. The chart referred to as Table
1 indicates only which materials are con-
sidered to be solid wastes when they are
recycled and is not intended to supersede the
definition of sclid waste provided in gub-
paragraph (A) of this paragraph.

(i) Used in a manner con-
stituting disposal. Materials noted with an
asterigk in Column 1 of Table 1 are solid
wutu when they are:

(I) applied to or plnced on
thc land in a manner that constitutes

disposal; or
(II) wused to produce pro-
ducts that are applied to or placed on the

Sludges (listed hazardous in 40 (PR .

§261.31 or §261.32)

Sludges (non-listed characteristically

hazardous)

Sludges (Class I non-hazardovs and

Class II)

By-products (listed hazardous in 40

CFR §261.31 or §261.32)

By-products (non-listed
charactexistically hazardous)

By-products (Class I non-hazardois

and Class II)

Canercial chemical products listed

in 40 CFR §261.33
Scrap metal (hazardous)

Scrap metal (Class I non~hazardous

and Class II)

NOTE: The terms “spent materials®,
defined. in §335.17 of this title

(mhﬁing

fr, i 1Indn

TABLE 1
;;mmw Recovary /Puel

(4] (2)

* *
R .

* *

* *

* *

* "

* i "

» *

* s

N .

» »

land or are otherwise contained in products
that are applied to or placed on the land (in
which cases the product itself remains a solid
waste). However, commercial chemical pro-
dugts listed in 40 Code of Federal Regula-
tions §261.33 are not solid wastes if they are
applied to the land and that is their ordinary
manner of use.

(i) Burning for energy re-
covery. Materials noted with an’ asterisk in
Column 2 of Table 1 are solid wastes when

they are:

gy; or

(I1) used to produce a fuel
or are otherwise contained in fuels (in which
cases the fuel itself remains a solid waste).
However, commercial chemical products
listed in 40 Code of Federai Regulations
26i.33 are not solid wastes if they are fuels
themselves.

(I) burned to recover ener-

‘ (iii) Reclaimed. Materials
noted with an asterisk in Column 3 of Table
1 are solid wastes when reclaimed.

fiv) Accumulated specula-

tively. Materials noted with an asterisk in
Column 4 of Table 1 are solid wastes when

accumulated speculatively.
Reclamation Speculative
Accumlation
{3) . 4)
[ »
. t
* ‘&
* *
*
. *
» [ ]
®
*
: * *
* ) *

*sludges”, "by-products®, ani "scrap metal" are
to Special Definitjons for Recyclable Materials and Nonhazardous Recyclable Materials).
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(B) Materials that are identified
by the administrator of the Environmental
Protection Agency as inherently waste-like
materials under 40 Code of Federal Regula-
tions §261.2(d) are solid wastes when they
are recycled in any manner.

(F) Materials are not solid wastes
when they can be shown to be recycled by
being:

(i) used or reused as ingredi-
ents in an industrial process to make a pro-
duct, provided the materials are not being
reclaimed;

(ii) used or reused as effective
substitutes for commercial products; or

(iii) returned to the original
process from which they were generated,
without first being reclaimed. The material
must be returned as a substitute for raw
material feedstock, and the process must use
raw materials as principal feed-
stocks.

(G) The following materials are
solid wastes, even if the recycling involves
use, reuse, or return to the original process,
as described in sul(paragraph (F) of this
paragraph:

(i) materials used in a manner
constituting disposal, or used to produce
products that are applied to the land;

(ii) materials burned for
energy recovery, used to produce a fuel, or
contained in fuels;

(iii) materials accumulated
speculatively; or

(iv) materials deemed to be in-
herently waste-like by the Administrator of
the Environmental Protection Agency, as
described in 40 Code of Federal Regulations
$261.2(d).

(H) Respondents in actions to
enforce the industrial solid waste regulations
who raise a claim that a certain material is
not a solid waste, or is conditionally exempt
from regulation, must demonstrate that there
is a known market or disposition for the
material, and that they meet the terms of the
exclusion or exeniption. In doing so, they
must provide appropriate docurneniation
such as contracts showing that a second per-
son uses the material as an ingredient in a
production process) to demonstrate that the
material is not a waste, or is exempt from
regulation. In addition, owners or operators
of facilities claiming that they actually are
recycling materials must show that they have
the necessary equipment to do soand that the
recycling activity is legitimate and beneficial.

(I) Materials that are reclaimed
from solid wastes and that are used bene-
ficially are not solid wastes and hence are not
hazardous wastes under 40 Code of Federal
Regulations §261.3(c) unless the reclaimed
material is burned for energy recovery or us-
ed in a manner constituting disposal.

Spill—The accidental spilling, leak-
ing, pumping, emptying, or dumping of
hazardous wastes or materials , when spill-
ed, become hazardous wastes into or on any
fand or water.

Storage—The holding of solid waste
for a temporary period, at the end of which
the waste is processed, disposed of, recycl-
ed, or stored elsewhere:

Surface impoundment or impound-
ment—A facility or part of a facility which
is a natural topographic depression, man-
made excavation, or diked area formed
primarily of earthen materials (although it

. may be lined with man-made materials),

which is designed to hold an accumulation
of liquid waste< or wastes containing free li-
quids, and wk.. ¢ is not an injection well. Ex-
amples of surface impoundments are
holding, storage, sertling, and aeration pits,
ponds, and lagoons. :

Tank—A stationary device, designed
to contain an accumulation of hazardous
waste which is constructed primarily of non-
earthen materials (e.g., wood, concrete, steel,
plastic) which provide structural support.

Thermal processing—The processing
of hazardous waste in a device which uses
elevated temperatures as the primary means
to change the chemical, physical, or
biological character or composition of the
hazardous waste. Examples of thermal pro-
cessing are incineration, molten salt,
pyrolysis, calcination, wet air oxidation, and

.microwave discharge.(See also incinerator

and open burning.)

Totally enclose. treatment facil-
ity—A facility for the processing of hazard-
ous waste which is directly connected to an
industrial production process and which is
constructed and operated in a manner which
prevents the release of any hazardous waste
or any constituent thereof into the environ-
ment during processing. An example is a
pipe in which acid waste is neutralized.

Transfer facility—Any transporta-
tion-related facility including loading docks,
parking areas, storage areas and other
similar arcas where shipments of hazardous
waste are held during the normal course of -
transportation.

Transport vehicle—A motor vehicle
or rail car used for the transportation of
cargo by any mode. Each cargo carrying
body (trailer, railroad freight car, etc.) is a
separate transport vehicle. The term Vessel,
includes every description of watercraft, used
or capable of being used as 2 means of
transportation on the wa-

ter.
Transporter—Any person who con-

veys or transports municipal hazardous
waste or industrial solid waste by truck, ship,
pipeline,or other means,

Treatment zone—A soil area of the
unsaturated zone of a land treatment unit
within which hazardous constituents are
degraded, transferred, or immobil-
ized.

Underground injection—The subsur-
face emplacement of fluids through a bored,
drilled, or driven well; or through a dug well,
where the depth of the dug well is greater
than the largest surface dimension. (See also
injection well.)

Unsaturated zone or 25ad 0 588
tion—The zone between the land surface and
the water table,

Uppermost aquifer—The geologic
formation nearest the natural ground surface
that is an aquifer, as well as lower aquifers
that are hydraulically interconnected within
the facility’s property boundary.

Wastewater treatment unit—A device
which:

(A) is part of a wastewater treat-
ment facility subject to regulation under
either the Federal Water Polluticn Control
Act (Clean Water Act), 33 United States
Code 466 et seqg., §402 or §308(b);

(B) receives and processes or
stores an influent wastewater which is a
hazardous waste, or generates and accumu-
lates a wastewater treat ment sludge which
is & hazardous waste, or processes or stores
a wastewater treatment sludge which is a
hazardous waste; and

(C) meets the definition of tank
as defined in this section.

Water (bulk shipment)—The bulk
transportation of municipal hazardous waste
or Class I industrial solid waste which is
loaded or carried on board a vesse] without
containers or labels.

Well—Any shaft or pit dug or bored
into the earth, generally of a cylindrical
form, and often walled with bricks or tub-
ing to prevent the earth from caving in.

§335.2. Permit Required.

(a) Except with regard to storage, pro-
cessing, or disposal to which subsections (c)-
() of this section apply, and as provided in
§335.45(b) of this title (relating to Effect on
Existing Facilities), and in accordance with
the requirements of §335.24 of this title
(relating to Requirements for Recyclable
Materials “and Nonhazardous Recyclable
Materials), no person may cause, suffer,
allow, or permit any activity of storage, pro-
cessing, or disposal of any industrial solid
waste or municipal hazardous waste unless
such activity is authorized by a permit,
amended persnit, or other authorization
from the Texas Water Commission or its
predecessor agencies, the Texas Departraent
of Health, or other valid authorization from
a Texas state agency. No person may com-
mence physical construction of a new hazar-
dous waste management facility without first
having submitted Part A and Part B of the
permit application and received a finally ef-
fective permit.

(b) In accordance with the require-
ments of subsection (a) ofthis sectior, no
generator, transporter, owner or operator of
a facility, or any other person may cause,
suffer, allow, or pcrmit its wastes to be
stored, processed, or disposed of at an
unauthorized facility or in violation of a per-
mit. In the event this requirement is violated,
the executive director will seek recourse
against not only the person who stored, pro-
cessed, or disposed of the waste, but, also
against the generator, transporter, owner or
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W ', OF other person who caused, suf-
ered, allowed, or permitted its waste to be
stored, processed, or disposed.

. {¢) Any person who has commenced
on-site storage, processing, or disposal of a
hazardous waste on or before November 19,
1980, and who has filed a hazardous waste
permit application with the commission on
or before November 19, 1980, and in accor-
dance with the rules and regulations of the
comrnission, may continue the on-site stor-
age, processing, or disposal of hazardous
waste uatil such time as the Texas Water
Commission approves or denies the applica-
tion. Owners or operators of municipal
hazardous waste facilities which satisfied this
requirement by filing an application on or
before November 19, 1980, with the United
States Environmental Protection Agency are
not required to submit a scparate applica-
tion with the Texas Department of Health.
Applications filed under this sc~tion shall
meet the requirements of 335.44 ot this title
(relating to Application for Existing On-Site
Facilities). Owners and operators of hazar-
dous waste management facilities who have
commenced the on-site storage, processing,
or disposal of hazardous waste as defined in
this subsection, or of hazardous waste
management facilities in existence on the ef-
fective date of statutory or regulatory
amendments under the Solid Waste Disposal
Act, Texas Civil Statutes, Article 4477-7, that
render the facility subject to the requirement
to have a hazardous waste permit, may con-
tinue to operate if Part A of their permit ap-
plication is submitted no later than six
months after the date of publication of re-
gulations by the United States Environ-
mental Protection Agency pursuant to the
Resourc2 Conservation and Recovery Act of
1976, as amended, which first require them
to comply with the standards set forth in
Subchapter E of this chapter (relating to In-
terim Standards for Owners and Operators
of Hazardous Waste Storage, Processing, or
Disposal Facilities), or Subchapter H of this
chapter (relating to Standards for the
Management of Specific Wastes and Specific
Types of Facilities); or 30 days after the date
they first become subject to the standards set
forth in these subchapters, whichever first
occurs. This subsection shall not apply to a
facility if it has been previ ously denied a
hazardous waste permit or if authority to
operate the facility has been previously ter-
minated. Applications filed under this sec-
tion shall meet the requirements of §335.44
of this title (relating to Appiication for Ex-
isting On-Site Facilities). For purposes of this
subsection, a person has commenced the on-
site storage, processing or disposal of hazar-
dous waste if the owner or operator has ob-
tained all necessary federal, state, and local
preconstruction approvals or permits, as re-
quired by applicable federal, state, and local
hazardous waste control statutes, regula-
tions, or ordinances; and either:

(!) a continuous physical, on-site
ction programhas begun; or

)

‘ (2 the owner or operator has en-
tered into contractus! obligations, which
cannot be canceled or modified without sub-
stantial loss, for construction of the facility
to be compieted within a 12asonable time.

(d) No permit shall be required for the

' storage, processing, or disposai of industrial

solid waste which is not hazardous industrial
waste, if the waste is disposed of on proper-
ty owned or otherwise effectively controll-
ed by the owner or operator of the industrial
plant, manufacturing plant, mining opera-
tion or agricultural operation from which the
waste results or is produced; the property is
within 50 miles of the plant or operation; and
the waste is not commingled with waste from
any other source or sources. An industrial
plant, manufacturing plant, mining opera-

Ttion, or agricultural operation owned by one
person shall not be considered an other
source with respect to other plants and
operations owned by the same person. Any
person who intends to conduct such activi-
ty under this subsection shall comply with
the notification requirements of 335.6 of this
title (relating to Notification Require-
ments).

(¢) No permit shall be required for the
on-site storage of hazardous waste by a per-
son who is a small quantity generator as
defined in §335.61(c) of this title (relating to
Purpose, Scope, and Applica-
bility).

(f) No permit under this chapter shall
be required for the storage, processing or
disposal of hazardous waste by a person
described in §335.41(b), (c), and (d) of this
title (relating to Purpose, Scope, and Ap-
plicability) or for the storage of hazardous
waste under the provisions of 40 Code of
Federal Regulations §261.4(c) and (d).

(g) Owners or operators of hazardous
waste management units must have permits
during the active life (including the closure
period) of the unit, and, for any unit that
receives hazardous waste after January 26,
1983, during any post-closure care period re-
quired under 40 Code of Federal Regulations
§264.. .7 and during any compliance period
specified under §335.162 of this title (relating
to Compliance Period) including any exten-
sion of that period.

§335.3. Technical Guidelines. 1In order to
promote the proper collection, handling,
storage, 'processing, and disposal of in-
dustrial solid waste or municipal hazardous
waste in a manner consistent with the pur-
poses of the Solid Waste Disposal Act, Texas
Civil Statutes, Article 4477-7, the executive
director will make available on request copies
of technical guidelines outlining methods
designed to aid in the prevention of the con-
ditions prohibited in this chapter. Guidelines
should be considered as suggestions only.

§335.4. General Prohibitions. In addition
to the requirements of §335.2 of this title
(relating to Permit Required), no person may
cause, suffer, allow, or permit the coliection,
handling, storage, processing, or disposal of

industrial solid waste or mumicipal hazardous
waste in such a manner so as to cause:

(1) the discharge or imminent threat
of discharge ofindustrial solid waste or
municipal hazardous waste into or adjacent
to the waters in the state without obtaining
specific authorization for such a discharge
from the Texas Water Commission;

(2) the creation and maintenance of
a nuisance; or

(3) the endangerment of the public
health and welfare.

-§335.5. Deed Recordation.

(a) Recording required. No person
may cause, suffer, allow, or permit the
disposal of industrial solid waste or munici-
pal hazardous waste prior to recording in the
county deed records of the county or coun-
ties in which the disposal takes place, the
following information:

(1) a metes and bounds description
of the portion or pertions of the tract of land
on which disposal of solid waste will take
place;

(2) the class or classes of wastes to
be disposed of and waste description; and

(3) the name or permanent address
of the person or persons operating the facili-
ty where more specific information on the
waste can be secured.

) Proof of recordation. Proof of
recordation shall be provided to the executive
director in writing prior to instituting
disposal operations.

(c) Additional requirements. Owners
of property on which facilities for disposal
of hazardous waste are located are subject
to further requirements adopted by reference
in §335.112(a)(6) of this title (relating to
Standards).

§335.6. Notification Requirements.

(a) A person who intends to store,
process, or dispose of industrial solid waste
without a permit, as euthorized by §335.2(d),
(e) or (f) of this title (relating to Permit Re-
quired) or §335.24 of this title (relating tq
Requirements for Recyclable Materials and
Nonhazardous Recyclable Materials), shall
notify the executive director in writing that
storage, processing, or disposal activities are
planned, at least 90 days prior to engaging
in such activities. Such person shall submit
to the executive director upon request such
information as may reasonably be required
to enabie the executive director to determine
whether such storage, processing, or disposal
is compliant with the terms of this chapter.
Such information may include, but is not
limited to, information concerning waste
composition, waste management methods,
farility engineering plans and specifications,
or the geology where the facility is located.
Any information provided under this subsec-
tion shall be submitted to the executive direc-
tor in duplicate f~rm.

(b) Any pe:son who stores, processes,
or disposes of municipal hazardous waste or
industrial solid waste shall have the conti-
nuing obligation o0 immediately provide
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written notice to the executive director of any
changes or additional information concern-
ing waste composition, waste management
methods, facility engineering plans and
specifications, and the geology where the
facility is located, to that reported in subsec-
tion (a) of this section, authorized in any per-
mit, or stated in any application filed with
the commission. Any information provided
under this subsection shall be submitted to
the executive director in duplicate form.
(c) Any person who generates muni-
cipal hazardous waste in geantities greater
than or equal to 1,000 kilograms in a calen-

dar month or quantities of acute municipal -

hazardous waste in excess of quantities
specified in §335.61(c)(5) of this title (relating
to Purpose, Scope, and Applicability) in a
calendar month; or any quantities of indus-
trial solid waste shall notify the executive
director of such activity on forms furnished
or approved by the exccutive director. Such
person shall also submit to the executive
director upon iequest such information as
may reasonably be required to enable the ex-
ecutive director to determine whether the
storage, processing, or disposal is compliant
with the terms of this chapter. Notifications
submitted pursuant o this section shall be
in addition to information provided in any
permit applications required by §335.2 of
this title (relating to Permit Required), or any
reports required by §335.9 of this title
(relating to Shipping and Reporting Pro-
cedures Applicable to Generators), §335.10
of this title (relating to Shipping and Repor-
ting Procedures Applicable tc Generators of
Municipal Hazardous Waste or Class I In-
dustrial Solid Waste), and §335.13 of this ti-
tle (relating to Record-keeping and Repor-
ting Procedures Applicable to Generators of
Municipal Hazardous Waste or Class I In-
dustrial Solid Waste). Any person who
notifies pursuant to this subsection shall have
the continuing cobligation to immediately
provide written siotice to the executive direc-
tor of any changes or additional informa-
tion, to that reported previously. If waste is
recycled on-site or managed pursuant o
§335.2(d) of this title (relating to Permit Re-
quired), the generator must also comply with
the notification requirements specified in
subsection (h) of this section. The informa-
tion submitted pursuant to the notification
shall include, but is not limited to:

(1) a description of the waste;

(2) a description of the process
generating the waste;

(3) the composition of the waste;

(4) a proper hazardous-waste deter-
mination. Generators must determine
whether such waste is hazardous as defined
in 40 Code of Federal Regulations Part 261,
and submit the results of that hazardous
waste determination to the executive
director;

(5) the disposition of each solid
waste generated, if subject to the notification
requirement of this subsection, including the
following information: '

(A) whether the waste is man-
aged on-site and/or off-site; .

(B) adescription of the type and
use uf each on-site waste management facili-
ty unit;

(O) alisting of the wastes manag-
ed in each unit;

(D) whether each unit is permit-
ted, or qualifies for an exemption, under
§335.2 of this title (relating to Permit
Required).

(d) Persons generating more than 160
kilograms but less than 1000 kilograms or
hazardous municipal waste in any given
calendar month shall notify the executive
director of such activity on forms provided
by the executive director. Such person shali
also submit to the executive director upon
request such informatiof as may be rea
sonably required to enable the executive
director to determine whether the storage,
processing, or disposai of such waste is com-
pliant with the terms of these sections.
Notifications submitted pursuant to this sec-
tion shall be in addition to any information
provided on any permit application required
by §335.2 of this title (relating to PPermit Re-
quired), or any reports required by §335.9
of this title (relating to Shipping #nd Repor-
ting Procedures Applicable to Generators),
§335.10 of this title (relating to Shipping and
Reporting Procedures Applicable to

-Generators of Municipal Hazardous Waste

or Class [ Industrial Solid Waste), and
§335.13 of this title (relating to Recordkeep-
ing and Reporting Procedures Applicable to
Generators of Municipal Hazardous Waste
or Class I Industrial Solid Waste).

(¢) Any person who transports muni-
cipal hazardous waste or Class I waste shall
notify the executive director of suct activi-
ty on forms furnished or approved by the
executive director. Persons operating iransfer
facilities in accordance with §335.94 of this
title (relating to Transfer Facility Re-
quirements) shall notify the execu tive direc-
tor of such activity.

() Upon written request of the exe-
cutive director, any person who ships, stores,
processes or disposes of industrial solid waste
or municipal hazardous waste, as defined in
this subchapter, shall perform a chemical
analysis of the solid waste, provide results
of the analysis to the executive director, or
furnish samples of the waste for analysis in
order to assign a waste classification.

(8) A person who stores, processes or
disposes of industrial solid waste or
municipal hazardous waste shall notify the
executive director in writing of any closure
activity or activity of facility expansion not
authorized by pernit, at least 90 days prior
to conducting such activity. Such person
shall submit to the executive director upon
request such information as may reasonably
be required to enable the executive director
to determine whether such activity is com-
pliant with this chapter. Any information
provided under this subsection shall be sub-

mitted to the executive director in duplicate
form.

(h) Any person who conducts or in-
tends to conduct the re cycling of industrial
solid wuv . v municipal hazardous waste as
defined 11, <35.24 of this title (relating to
Requirement:» for Recyclable Materials and
Nonhazardous Recyclable Materiais) or Sub-
chapter H of this chapter (relating to Stan-
dards for the Management of Specific
Wastes and Specific Types of Facilities) and
who is required to notify under §335.24 of
this title (relating to Requirements for Re-
cyclable Materials and Norhazardous Recy-
clable Materials) or Subchapter H of this
chapter (relating to Standards for the Man-
agement of Specific Wastes and Specific
Types of Facilities) must submit in writing
to the executive di: .ctor, at a minimum, the
following information: the type(s) of in-
dustrial solid waste or municipal hazardous
waste to be recycled, the method of storage
prior to recycling, and the nature of the
recycling activity. New recycling activities re-
quire such notification a minimum of 90
days prior to engaging in such activities. Per-
sons engaged in recycling of industrial solid
waste or for municipal hazardous waste prior
to the effective date of this section shall sub-
mit such notification within 60 days of the
effective date of this subsection.

§335.7. Bond Reguired. Auihority to
store, process, or dispose of industrial solid
waste or municipal hazardous waste pur-
suant to a permit issued by the commission
is contingent upon the execution and
maintenance of a surety bond or other finan-
cial assurance acceptable to the executive
director, in an amount specified in the per-
mit, which provides for the closing of the
solid waste storage, processing, or disposal
facility in accordance with the permit issued
for the facility and all other rules of the com-
mission. The commission may require the ex-
ecution and maintenance of a surety bond
or other financial assurance acceptable to the
executive director for the closing of any solid
waste facility exempt from the requirement
of a permit under this chapter but subject
to the requirement of a permit under the
Texas Water Code, Chapter 26. Persons
storing, processing or disposing of hazardous
waste are subject to further requirements
concerning closure and post-ciosure con-
tained in Subchapter F of this chapter
(relating to Permitting Standards for Owners
and Gperators of Hazardous Waste Storage,
Processing or Disposal Facilities).

§335.8. Closure.

(@) Any person who stores, processes,
or disposes of industrial solid waste or
municipal hazardous waste at a facility per-
mitted under §335.2(a) of this title (relating
to Permit Required), shall, unless specifically
modified by other order of the commission,
close the facility in accordance with the clos-
ing provisions of the permit.

(b) Any person who stores, processes,
or disposes of hazardous waste is subject to
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. the applicable provisions relating 10 closure
and post-closure in Subchapters E and F of
this chapter (relating to Interim Standards
for Hazardous Waste Storage, Processing,
or Disposal Facilities; and Permitting Stan-
dards for Gwners and Operators of Hazar-
dous Waste Storage, Processing, or Disposal
Facilities).

§335.9. Shipping and Reporting Pro-
cedures Applicable to Generators.

(@) Except with regard to the ship-
ments of municipal hazardous waste or Class
1 industrial solid waste to which §335.10 of
this title (relating to Shipping and Reporting
Procedures Applicable to Generators of
Municipal Hazardous Waste or Class { In-
dustrial Solid Waste) appiies, and except
with regard to generators of Class 1I in-
dustrial solid waste with less than 100
employees, each generator shail:

(1) keep records of:
(A) all industrial sokid waste stor-
age, processing, and disposal activities, and
(B) ail municipal hazardous
waste storage, processing, or disposal activ-
ities for all hazardous waste generated or ac-
cumulated on-site in quantities greater than
100 kilograms in a calendar month or quan-
tities of acute hazardous waste in excess of
those quantities specified in §335.61{c)(5) of
this title (relating to Purpose, Scope, and
Applicability). Records pertaining to on-site
activities shall include, at a minimum, infor-
mation regarding the waste character, class-
ification and quantity, and the method (as
described by codes in Appendix I, Table 2,
handling codes for storage, processing and
disposal methods of 40 Code of Federal
Regulations Parts 264 and 265) and location
of storage, processing, and disposal. Records
regarding off-site activities shall include, at
a minimum, the transporter identity, date of
shipment and waste character, classification,
and quantity;
(2) retain such records required by
paragraph (1) ofthis subsection for a
minimum of three years from the date of re-

porting in paragraph (3) of this subsection; -

and

(3) submit an annual storage, pro-
cessing, and disposal summary on forms fur-
nished or approved by the executive direc-
tor containing such information for the
calendar year as is specified in paragraph (1)
of this subsection to the Texas Water Com-
mission on or before January 21 of each
year; provided, however, upon request by
the generator the executive director may
authorize a modification in the reporting
period.

(b) Any generator who stores, pro-
cesses, or disposes of hazardous waste on-
sile shall submit an annual report in accor-
dance with the requirements of §335.71 of
this title (relating to Annual Reporting).

§335.10. Shipping and Reporting Pro-
cedures Applicable to Generators of
Municipal Hazardous Waste or Class I In-
dustrial Solid Waste.

Y

(a) Except as provided in subsection
(g) of this section, no generator of Class |
industrial solid waste and no generator of
municipal hazardous waste shipping
municipal hazardous waste which is a part
of a total quantity of waste generated in
quantities greater than 100 kilograms in a
calendar month, or quantities of acute hazar-
dous waste in excess of quantities specified
in §335.61 (c)(5) of this title (relating to Pur-
pose, Scape, and Applicability) shall cause,
suffer, allow, or permit the shipment of
municipal hazardous waste or Class I waste
consigned to an off-site solid waste, storage,
processing. or disposal facility in Texas
without preparipg a Texas Water Commis-
sion {TWC) manifest. Any municipa) hazar-

dous waste or Class 1 waste generated in .

Texas for consignment 1o another state must
be accompanied by the consignment state’s
manifest, if provided, or by a TWC mani-
fest if the consignment state does not pro-
vide a manifest. A generator shall designate
on the manifest one facility which is
authorized to receive the waste described on
the manifest. A generator may also designate
one alternate facility which is authorized to
receive the waste to the primary designated
faciiity. An alternate facility shall be iden-
tified on the manifest in the item marked
“‘special handling instructions and additional
information.’’ If the transporter is unable to
deliver the waste to the designaied facility
or the alternate facility, the generator must
either designate another facility or instruct
the transporter to return the waste.

(b) The manifest shall contain the
following information:

(1) the generator's U.S. Environ-
mental Proteciion Agency (EPA) 12-digit
identification number and the unique five-
digit number assigned to the marifest (ap-
plicable to hazardous waste only);

(2) the total number of pages used
to complete the manifest, plus the number
of continuation sheets, if any (page 1 of );

(3) the company name, mailing ad-
dress, and telephone number of the
generator;

(4) the TWC state generator’s regis-
tration and/or permit number;

(5) the first transporier’s company
name, EPA 12-digit identification number
(applicable to hazardous waste only) and the
state transporter’s registration number;

_(6) the company name, EPA 12-
digit identification number (applicable to
hazardous waste only) and state transporter’s
registration number for the second
transporter. If more than two transporters
are used, enter each additional transporter’s
company name, EPA 12-digit identification
number, if appli cable, and the state
transporter’s registration number on the con-
tinuation sheet. Each continuation sheet has
space to record two additional transporters.
Every transporter must be listed;

(7) the company name, site address,
EPA 12-digit identification number (ap-
plicable to hazardous waste only) and TWC

'

state facility permit number of the storage,
processing, or disposal fdcility and an alter-
nate facility, if designated. The generator
shall designate on the manifest only those
storage, processing, or disposal facilities
which are authorized under the Resource
Conservation and Recovery Act (RCRA) of
1976, Subtitle C, or an approved state hazar-
dous waste program administered i lieu
thereof (applicable to hazardous waste only);

(8) the U.S. Department of Trans-
portation (DOT) proper shipping name,
hazard clas, and ID number (UN/NA) for
each hazardous waste as identified in 49
Code of Federal Regulations Parts 171-177.
For Class 1 nonhazardous waste, use the
TWC waste classification code description
as it appears on the TWC notice of segistra-
tion. If additional space is needed for waste
descriptions, enter these additional descrip-
tions in item 28 on the continuation shee:.
The uniform hazardous waste manifest form
has been designed to allow the listing of both
federally regulated wastes and wastes
regulated solely by the state. In order to
distinguish between federally regulated
wastes and other wastes, as required by DOT
regulations (49 Code of Federal Regulations
§172.201(a)(1)), the TWC has added a hazar-
dous materials (HM) column on the manifest
before the DOT description. When a waste
shipment consists of both federally-regulated
materials and state-regulated wastes, the
hazardous materials (HM) column must be
checked or marked for only those line en-
tries which are regulated under federal law
as hazardous wastes or hazardous materials;

(9) the number of containers for
each waste and the appropriate abbreviation
from Subchapter A, Appendix I, Table 1,
for the type of container:

(19) the total quantity and unit of
measure of each waste described on each
line. The appropriate abbreviation for the
urit of measure may be found in Appendix
I, Table I of 40 Code.of Federal Regulations
Parts 264 or 265;

(11) the TWC waste classification
code as assigned by the siate; and

(12) a certification by the generator
stating: *‘I hereby declare that the contents
of this consignment are fully and accurate-
ly described above by proper shipping name
and are classified, packed, marked, and
labeled, and are in all respects in proper con-
dition for transport by highway according
to applicable international and national
governmentai regulations, including ap-
plicable state regulations.”” If 2 mode other
than highway is used, the word *‘highway"
should be lined out and the appropriate
mode (rail, water, or air) inserted in the space
provided below the word *‘highway”’. If an-
other mode in addition to the highway mode
is used, enter the appropriate additional
mode (e.g., and rail) in the space provided
below the word *‘highway”’.

() the manifest shall consist of at least
the number of copies which will provide the
generator, each transporter, and the owner
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or operator of the storage, processing, or
disposal facility with one copy each for their
records and another copy to be returned to
the generator.

(d) at the time of waste transfer, the
generator shall:

(1) sign the manifest by hand;

(2) obtain the handwritten signa-
ture of the initial transporter and date of ac-
ceptance on the manifest;

(3) retain one copy, in accordance
with §335.13(a) of this title (relating to
Recordkeeping and Reporting Procedures
Applicable to Generators of Municipal
Hazardous Waste or Class I Industrial Solid
Waste); and

(4) give the transporter the remain-
ing copies of the manifest.

(¢) Forshipments of municipal ha-
zardous waste or Class 1 waste within the
United States solely by water (bulk shipments
only), the generator shall send three copies
of the manifest dated and signed in accor-
dance with this section to the owner or
operator of the designated facility, or to the
iast water (bulk shipment) transporter to
handle the waste in the United States if ex-
ported by water. Copiss of the manifest are
not required for each transporter.

(f) For rail shipments of municipal
hazardous waste or Class I waste within the
United States which originate at the site of
generation, the generator shall send at least
three copies of the manifest dated and sign-
ed in accordance with this section to:

(1) the next non-rail transporter, if
any, .
(2) the designated facility if trans-
ported solely by rail; or

(3) the last rail transporter to han-
dle the waste in the United States if exported
by rail. )

(8) No manifest is required for the
shipmen of Class I'-waste which is not hazar-
dous waste to property owned or otherwise
effectively contro'led by the owner or
operator of an industrial plant, manufactur-
ing plant, mining operation, or agricultural
operation from which the waste results or is
produced, provided that the property is
within 50 miles of the plant or operation and
the waste is not commingled with waste from
any other source or sources. An industrial
plant, manufacturing plant, mining oper-
ation, or agricultural operation owned by
ore person shall not be considered an ““other
source” with respect to other plants or
operations owned by the same perspn.

§335.11. Shipping Requiremeiits for
Transporters of Municipal Hazardous Waste
or Class I Industria! Solid Waste.
{a) No transporter may cause, suffer,
allow, or permit the shipment cf solid waste
_for which 2 manifest is required under
§335.10 of this title (relating (o Shipping and
Reporting Procedures Appliceble to
Generators of Municipal Hazardous Waste
or Class I Industrial Solid Waste) to an off-
site storage, processing, or disposal facility,
unless the transporter:

(1) obtains a manifest completed by
the generator in accordance with 335.10 of
this title (relating to Shipping and Reporting
Procedures Applicable to Generators of
Municipal Hazardous Waste or Class I In-
dustrial Solid Waste);

(2) upon receipt and prior to ship-
ment, signs and dates the manifest
acknowledging the acceptance of waste from
the generator; and

(3) returns a signed copy to the
generator before leaving the generator’s
property.

(b) The transporter shall ensure that
the manifest accompanies the municipal
hazardous waste or Class § waste.

(¢) No transporter may cause, suffer,
allow, or permit the delivery of a shipment
of municipal hazardous waste or Class 1
waste to another transporter designated on
the manifest, unless the transporter:

(1) obtains the date of delivery and
the handwritten signature of the accepting
transporter on the manifest;

(2) retains one copy of the mianifest
in accordance with §335.14(a) of this title
(relating to Recordkeeping Requirements
Applicable to Transporters of Municipal
Hazardous Waste or Class I Industrial Solid
Waste); and

(3) gives the remaining copies of the
manifest to the accepting transporter.

(d) No transporter may cause, suffer,
allow, or permit the delivery of a shipment
of municipal hazardous waste or Class I
waste to a siorage, processing, or disposal
facility, unless the transporter;

(1) obtains the date of delivery and
the handwritten signature on the manifest,
of the owner or operator of the facility
designated on the manifest;

(2) retains one copy of the manifest
in accordance with §335.14(a) of this title
(relating 10 Recordkeeping Requirements
Applicable to Transporters of Municipa
Hazardous Waste or Class I Industrial Sclid
Waste); and

(3) gives the remaining copies of the
manifest to the owner or operator of the
facility designated on the manifest.

* (¢) The requirements Gi subsections
(b)-(d) and (f) of this section do not apply
to water (bulk shipment) transporters if:

(1) the waste is delivered by water,
(bulk shipment) to the facility designated on
the manifest;

(2) a shipping paper containing all
the information required on the manifest (ex-
cluding the identification numbers, generator
certification, and signatures) accompanies
the waste;

(3) the delivering transporter ob-
tains the date of delivery and handwritten
signature of the owner or operator of the
facility on eitber the manifest or the shipp-
ing paper;

(4) the person delivering the waste
to the initial water (bulk shipment)
transporter obtains the date of delivery and

the signature of the water (bulk shipment)
transporter on the manifest and forwards it
to the facility; and

(5) acopy of the shipping paper or
manifest is retained by each water (bulk ship-
ment) transporter in accordance with
§335.14(b) of this title (relating to Recor-
dkeeping Requirements Applicable to
Transporters of Municipal Hazardous Waste
or Class I industrial Solid Waste).

(f) For shipments involving rail trans-
portation, the requirements of subsection
(b)-(e) of this section do not apply and the
following requirements do apply:

(1) when accepting Class I waste
from a nonrail transporter, the initial rail
transporter must:

(A) sign and date the manifest
acknowledging acceptance of the waste;

(B) return a copy of the manifest
to the nonrail transporter;

(C) forward at least three copies
of the manifest to:

{i) the next nonrail transporter,
if any; .

(i) the designated facility, if
the shipment is delivered to that facility by
rail; or

(iii) the last rail transporter
designated to handle the waste in the United
States;

(D) retain one copy of the mani-
fest and rail shipping paper in accordance
with §335.14(c) of this tiile (relating to
Recordkeeping Requirements Applicable to
Transporters of Municipal Hazardous Waste

.orClass 1 Industrial Solid Waste).

(2) rail transporters must ensure
that a shipping paper containing ail the in-
formation required on the manifest (in-
cluding the EPA identification numbers,
generator certification, and signatures) ac-
companies the waste at all times. Inter-
mediate raii transporters are not required to
sign either the manifest or shipping paper.

(3) when delivering Class I waste or
municipal hazardous waste to the designated '
facility, a rail transporte. must:

(A) obtain the date of delivery
and handwritten signature of the owner or
operator of the designated facility on the
manifest or shipping paper (if the manifest
has not been received by the facility); and

(B) retain a copy of the manifest
or signed shipping paper in accordance with
§335.14(c) of this tile (relating to Recor-
dkeeping Requirements Applicable to
Transporters of Municipal Hazardous Waste
or Class I Industrial Solid Waste).

(4) when delivering municipal ha-
zardous waste or Class I waste to & nonrail
transporter, a rail transporter must:

(A) obtain the date of delivery
and the handwritten signature of the next
nonrail transporier on the manifest; and

(B) retain a copy of the manifest
in accordance with §335.14(c) of this title
(relating to Recordkeeping Requirements
Applicabie to Transporters of Municipai
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" Hazardous Waste onClass 1 Industrial Solid
Waste). ’

(5) before accepting municipal ha-
zardous waste or Class I waste from a rail
transporter, a nonrail transporter must sign
and date the manifest and provide a copy
to the rail transporter.

(8) Transporters who transport
municipal hazardous waste or Class I in-
dustrial solid waste out of the United States
shall:

(1) indicate on the manifest the date
the municipal hazardous waste or Class I
waste left the United States under the item
fabeled ‘‘special handling instructions and
additional information’’;

(2) sign the manifest and retain one
copy in accordance with §335.14(c) of this
title (relating to Recordkeeping Re-
quirements Applicable to Transporiers of
Municipal Hazardous Waste or Class I In-
dustrial Solid Waste); and

(3) return a signed copy of the man-
ifest to the generator.

(h) The transporter must deliver the
entire quantity of municipal hazardous waste
or Class I waste which he has accepted from
a generator or a transporter to:

(1) the designated facility listed on
the manifest;

(2) the alternate designated facility
if the waste cannot be delivered to’the
designated facility because an emergency
prevents delivery;

(3) the next designated transporter;
or

(4) the place outside the United
States designated by the generator.

(i) If the transporter cannot deliver the .

waste in accordance with subsection (h) of
this section, the transporter must contact the
generator for further directions and must
revise the manifest according to the
generator’s instructions.

§335.12. Shipping Requirements Ap-
plicable to Owners or Operators of Storage,
Processing, or Disposal Facilities.

(a) No owner or operator of a storage,
processing, or disposal facility may accept
delivery of solid wasie for which a manifest
is required under §335.10 of this title
(relating to Shipping and Reporting Pro-
cedures Applicable to Generators of
Municipal Hazardous Waste or Class [ In-
dustrial Solid Waste), for off-site storage,
processing, or disposal uniess:

(1) a manifest accompanies the
shipment which designates that facility to
receive the waste; and

(2) the owner or operator signs the
manifest and immediately gives at least one
copy of the signed manifest to the
transporter;

(3) retains one copy of the manifest
in accordance with §335.15(a) of this title
(relating to Recordkeeping and Reporting
Requirements Applicable to Owners or
Operators of Storage, Processing, or

Disposal Facilities); and B

(4) within 30 days after the delivery,
sends a copy of the manifest to the
generator.

(b) If a facility recives, from a rail or
water (bulk shipment) transporter, municipal

" hazardous waste or Class I waste which is

accompanied by a shipping paper contain-
ing all the information required on the
manifest, the owner or operator, or his
agent, shall:

(1) sign and date each copy of the

" manifest or shipping paper (if the manifest

has not been received) to certify that the
municipal hazardous waste or Class [ waste
covered by the manifest or the shipping
paper was received;

'(2) immediately give the rail or
water (bulk shipment) transporter at least
one copy of the manifest or shipping paper
(if the manifest has not been received);

{3) within 30 days after the delivery,
send a copy of the signed and dated manifest
to the generator; however, if the manifest
has not been received within 30 days after
delivery, the owner or operator, or his agent,
must send a copy of the shipping paper sign-
ed and dated to the generator; and

(4) retain at the facility a copy of
each shipping paper and manifest in accor-
dance with §335.15(a) of this title (relating
to Recordkeeping and Reporting Re-
quirements Applicable to Owners or
Operators of Storage, Processing, or Dis-
posal Facilities).

(¢) If a facility receives municipal
hazardous waste or Class I waste accom-
panied by a manifest. or in the case of
shipments by rail or water (bulk shipment),
by a shipping paper, the owner or operator,
or his agent, must note any significant
discrepancies on each copy of the manifest
or shipping paper (if the manifest has not
been received). .

(1) manifest discrepancies are dif-
ferences between the quantity or type of
municipal hazardous waste or Class I waste
designated on the ianifest or shipping
paper, and the quantity or type of municipal
hazard ous waste or Class I waste a facility
actually received. Significant discrepancies in
type ar obvious differences which can be
discovered by inspection or waste analysis,
such as waste solvent substituted for waste
acid or toxic constituents not reported in the
manifest or shipping paper. Significant
discrepancies in quantity are:

(A) for bulk weight, variations
greater than 10% inweight; and

(B) for batch waste, any varia-
tion in piece count, such as a discrepancy of
one drum in a truckload.

. (2) Upon discovering a significant

discrepancy, the owner or operator must at-

tempt to reconcile the discrepancy with the
waste generator or transporter (¢.g., with
telephone conversations). If the discrepan-
cy is not resolved within 15 days after receiv-
ing the waste, the owner or operator must
immediately submit to the executive direc-
tor a letter describing the discrepancy and

attempts to reconcile it, and a copy of the
manifest or shipping paper at issue. The
commission does not intend that the owner
or operator of a facility perform the gensral
waste analysis required by 40 Code of
Federal Regulations §264.13 or §265.i3
before signing the manifest and giving it to
the transporter. However, subsection (c) of
this section does require reporting an unre-
conciled discrepancy discovered during later
analysis.

§335.13. Recordkeeping and Reporting
Procedures Applicable (o Generators of
Municipai Hazardous Waste or Class I In-
dustrial Solid Waste.

(a) The generator shall retain a copy
of each manifest required by §355.10 of this
title (relating to Shipping and Reporting Pro-
cedures Applicable to Generators of
Municipal Hazardous Waste or Class I In-
dustrial Solid Wastz) for 2 minimum of three
years from th: date of shipment by the
generator.

(b) The generator, including‘any per-
son exporting hazardous waste to a foreign
country, shall prepare a monthly summary
from the manifests, regardless of whether
shipments were made during the month,
summarizing the quantity and classification
of each waste shipment itemized by manifest
document number. Such monthly summary
shall be submitted to the Texas Water Com-
mission on the 25th day of each mon:h for
shipments originating during the previous
month on monthly summary forms provid-
ed or approved by the executive director. A
generator must keep a copy of cach sum-
mary for 2 period of at least three years from
the due date of the summary. A generator
required to comply with this subsection shall
continue to prepare and submit monthly
summaries, regardless of whether shipments
were made during a particuiar month, by
preparing and submitting 2 monthly summa-
ry indicating that no shipments were made
during that month. Upon request of the
generator, the executive director may
authorize a modification in the reporting
period.

(¢) Thz periods of record retention re-
quired by this section are automatically ex-
tended during the course of any unresoived
enforcement action regarding the regulated
activity.

(d) In addition to the requirements of
this section, generators of hazardous waste
are subject to the reporting and re-
cordkeeping requirements of §335.70 of this
title (relating to Recordkeeping) and §335.71
of this title (relating to Annual Reporting).

(¢) A generator who does not receive
a copy of the manifest with the handwritten
signature of the owner or operator of the
designated facility within 35 days of the date
that the waste was accepted by the initial
transporter must contact the transporter
and/or the owner or operator of the
designated facility to determine the status of
the municipal hazardous waste or Class I in- -
dustrial solid waste.
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(f) A generator must submit an excep-
tion report to the commission if he has not
received a copy of the manifest with the
handwritten signature of the owner or
operator of the designated facility within 45
days of the date that the waste was accepted
by the initia! transporter. The exception
report must include:

(1) a legible copy of the manifest
for which the generator does not have con-
firmation of delivery; and

(2) acopy of a letter signed by the
generator or his authorized representative ex-
plaining the efforts taken to locate the
municipal hazardous waste or Class I in-
dustrial solid waste and the results of those
efforts.

§335.14. Recordkeeping Requirements Ap-
plicable to Transporters of Municipal Hazar-
dous Waste or Class I Industrial Solid
Waste.

(a) A transporter of municipal hazar-
dous waste or Class 1 industrial solid waste
shall retain a copy of each manifest signed
by the generator, the transporter, and the
next designated transporter, or the owner or
operator of the facility designated on the
manifest for a minimum of at least three
years from the date of initial shipment.

(b) For shipments delivered to the fa-
cility designated on the manifest by water
(bulk shipment), each water (bulk shipment)
transporter must retain a copy of a shipp-
ing paper containing all the information re-
quired by §335.11(e) of this title (relating to
Shipping Requirements for Transporters of
Municipal Hazardous Waste or Class 1 In-
dustrial Solid Waste) for a minimum of three
years from the date of initial shipment.

{c) For shipments of municipal ha-
zardous waste or Class Iwaste by rail within
the United States:

(1) the initial rail transporter must
keep a copy of the manifest and shipping
per with all of the information required
in §335.11(f}(2) of this title (relating to Ship-
ping Requirements for Transporters of
Municipal Hazardous Waste or Class I In-
dustrial Solid Waste) for a period of three
years from the date the municipal hazardous
waste or Class I waste was accepted by the
initial transporter; and
, (2) the final rail ransporter must
keep a copy of the signed manifest (or the
shipping paper if signed by the designated
facility in lieu of the marnifest) for a period
of three years from the date the municipal
hazardous waste or Class I waste was ac-
cepted by the initial transporter.

(d) A transporter who transports
waste out of the United States must retain
a copy of the manifest indicating that the
municipal hazardous waste or Class I waste
left the United States for a minimum of three
years from the date of initial shipment.

(e) The periods of record retention re-
quired by this section are automatically ex-
tended during the course of any unresolved
enforcement action regarding the regulated
activity.

§338.15. Recordkeeping and Reporting Re-
quirements Applicable to Owners or
Operators of Storage, Processing, or Dis-
posal Facilities. This sectior: does not apply
to owners and operators that store, process
or dispose of municipal hazardous waste or
Class I industrial solid waste on-site and do
not receive any Class I waste from off-site
sources.

(1) - the owner or operator of the
storage, processing, or disposal facility de-
signated on the manifest shall retain a copy
of each manifest or, in the case of shipments
by rail or water (bulk shipment), a copy of
each manifest and shipping paper, for a
minimum of three years from the date of in-
itial shipment bx the generator.

(2) the owner or operator shall pre-
pare a monthly summary from his copy of
all manifests received during the month (in
those cases where a manifest is required),
summarizing the quantity, character, and the
method of storage, processing, and disposal
of each municipal hazardous waste or Class
I waste shipment received, itemized by
manifest document number. Such monthly
sumbiary report shall be submitted to the
Texas Water Commission on the 25th day
of each month for wastes or manifests
received during the prior month and on
monthly summary forms provided or ap-
proved by the executive director. Persons
who store, procsss, or dispose of hazardous
waste are subject to the further requirements
of §335.114(a) of this title (rclating :0 Repor-
ting Requirements) and §335.154(a) of this
title (relating to Reporting Requirements for
Owners and Operators) for the preparation
of a monthly summary. The appropriate ab-
breviations from Appendix 1, Tables | and
2 of 40 Code of Federal Regulations Parts
264 or 265 are to be used for units of
measure and for handling codes for storage,
processing, and disposal methods.

(3) the owner or operator shall sub-
mit a monthly report on forms provided or
approved by the executive director sumariz-
ing the types and volumes of any municipal
hazardous waste or Class I waste received
without manifests, as in the case of
shipments by rail or water (bulk shipments)
without shipping papers. This report shall be
prepared with respect to any Class I waste
or municipal hazardous waste received
without a manifest, regardless of quantity,
and shall inciude the following information:

(A) the Environmental! Protec-
tion Agency (EPA) identification number
(applicable to hazardous waste only), name,
and address of the facility; ‘

(B) the date the facility received
the waste;

(C) the EPA identification num-
ber (applicable to hazardous waste only),
name, and address of the generator and the
transporter, if available;

(D) a description and the quan-
tity of each municipal hazardous waste or
Class I industrial solid waste the facility

received which was not accompanied by a
manifest; ‘

(E) the method of storage, pro-
cessinu. r disposal for each municipal
hazarda.. « aste or Class I industrial solid
waste;

(F) the certification signed by the
owner or operator of the facility or his
authorized representative; and

(G) a brief explanation of why
the waste was unaccompanied by a manifest,
if known.

(4) The owne: or operator shall re-
tain a copy of each summary required by
paragraphs (2) and (3) of this subsection for
a minimum of three yesrs from the daie of
each summary.

{5) The periods of record retention
required by this section are automatically ex- -
tended duiing the course of any unresolved
enforcement action regarding the reguiated
activity.

§335.17. Special Definitions for Recyclable
Materials and Nonhazardous Recyclable
Materials. For the purposes of the defini-
tion of solid waste in this title (relating to
Definitions) and §325.24 of this title (relating
to Re quirements for Recyclable Materials
and Nonhazardous Recyclable Materials):

(1) aspent material is any material
that has beenused and as a result of con-
tamination can no longer serve the purpose
for which it was produced without
processing. .

(2) sludge has the ,ame meaning us-
ed in the Solid Waste Disposal Act, Texas
Civil Statutes, Article 4477-7, §2.

(3) a by-product is a material that
is not one of the primary products of a pro-
duction process and is not solely or separate-
ly produced by the production process. Ex-
amples are process residues such as slags or
distillation column bottcms. The term does
not include a co-product that is produced for
the general public’s use and is ordinarily used
in the form in which it is produced by the
process;

(4) a material is reclzimed if it is
processed to recover a usable product, or if
it is regenerated. Examples are recovery of
lead values from spent batteries and
regeneration of spent solvents

(5) amaterial is used or resued if it
is either:

(A) employed as an ingredient
(including use as an intermediate) in an in-
dustrial process to make a product (for ex-
ample, distillation bottoms from one process
used as feedstock in another process).
However, a material will not satisfy this con-
dition if distinct components of the material

"are recovered as separate end products (as

when metals are recovered from metalcon-
taining secondary materials); or

(B) employed in a particular
function or application as an effective sub-
stitute for a commercial product (for exam-
ple, spent pickle liquor used as phosphomusN
precipitant and sludge conditioner'th
wastewater trcatment). '
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(6) scrap metal is bits and pieces of
meial parts (e.g., bars, turnings, rods, sheets,
wires) or metal pieces that may be combin-
ed together with bolts or soldering (e.g.,
radiators, scrap automobiles, railroad box
cars), which when worn or superfluous can
be recycled.

{7) amaterial is recycled if it is us-
ed, reused, or reclaimed.

(8) a material is accumulated spe-
culatively if it is accumulated before being
recycled. A material is not accumulated
speculatively, however, if the person ac-
cumulating it can show that the material is
potentially recyclable and has a feasible
means of being recycled; and that, during the
calendar year (commencing on January 1),
the amount of materiai that is recycled, or
transferred to a different site for recycling,
equals at least 75% by weight or volume of
the amount of that material accumulated at
the beginning of the period. In calculating
the percentage of turnover, the 75% require-
ment is to be applied to each material of the
same type (e.g., slags from a single smelting
process) that is recycled in the same way (i.e.,
from which the same material is recovered
or that is used in the same way). Materials
accumulating in uaits that would be exempt
from regulation under 40 Code of Federal
Regulations §261.4(c) are not to be includ-
ed in meking the calculation. (Materials that
are already defined as solid wasies also are
not to be included in making the calcula-
tion.) Materials are no longer in this cate-
gory once they are removed from accumu-
lation for recycling, however.

§335.18. Variances from Classification as
a Solid Waste. In accordance with the stan-
dards and criteria in 335.19 of this title
(relating to Standards and Criteria for
Variances from Classification as a Solid
Waste) and the procedures in §335.21 of this
title (relating to Procedures for Variances
from Classification as a Solid Waste orto be
Classified as a Boiler), the executive direc-
tor may determine on a case-by-case basis
that the following recyclable materials and
nonhazardous recyclable matcrials are not
solid wastes:

(1) materials that are accumulated
speculatively without sufficient amounts be-
ing recycled (as defined in §335.17 ¢ this ti-
tle (relating to Special Definiticus for
Recyclable Materials and Nonhazardous
Recyclable Materialz));

(2) materials that are reclaimed and
then reused within the original primary pro-
duction process in which they were
generated; or

(3) materials that have been re-
claimed but must be reclaimed further be-
fore the materials are completely recov-
ered.

§335.19. Standards and Criteria for
Variances from Classification as a Solid
Waste.

requests for a variance from classifying as

(8) The executive director may grant

a solid waste those materials that are ac-
cumulated speculatively without sufficient
amounts being recycled if the applicant
demonsirates that sufficient amounts of the
material will be recycled or transferred for
recycling in the following year. If a vari ance
is granted, it is valid only for the following
year, but can be renewed, on an annual
basis, by filing a new application. The ex-
ecutive director's decision will be based on
the following standards and criteria:

(1) the manner in which the mate-
rial is expected to berecycled, when the
material is expecied to be recycled, and
whether this expected dispusition is tikely to
occur (for example, because of past practice,
market factors, the nature of the material,
or contractual arrangements for recycling);

(2) the reason that the applicant has
accumulated the material for one or more

. years without recycling 75% of the weight

or volume accumulated at the beginning of
the year;

(3) the quantity of material already
accumulated and the quantity expected to be
generated and accumulated before the
material is recycled;

{4) the extent to which the materi-
al is handled to minimize loss;

(5) other relevant factors.

(b) The executive director may grant
requests for a variance from classifying as
a solid waste those materials that are reclaim-
ed and then reused as feedstock within the
original primary production process in which
the materials were generated if the reclama-
tion operation is an essential part of the pro-
duction process. This determination will be
based on the following criteria:

(1) how economically viable the
production process would be if it were to use
virgin materials, rather than reclaimed
materials;

(2) the prevalence of the practice on
an industry-wide basis;

(3) the extent to which the material
is handled before reclamation to minimize
loss;

(4) the time periods between gener-
ating the material and its reclamation, and
between reclamation and retarn to the
original primary production process;

(5) the location of the reclamation
operation in relation to the production
process;

(6) whether the reclaimed material
is used for the purpose for which it was
originally produced when it is returned to the
original process, and whether it is returned
to the process in substantially its original
form;

(7) whether the person who gener-
ates the material also reclaims it;

(8) other relevant factors.

(c) The executive director may grant
requests for a variance from classifying as
a solid waste those materials that have been
reclaimed but must be reclaimed further
before recovery is completed if, after initial
reclamation, the resulting material is

commodity-like (even though it is not yet 2
commercial product, and has to be reclaim-
ed further). This determination will be bas-
ed on the foliowing factors:

(1) the degree of processing the ma-
terial has undergone and the degree of fur-
ther processiug that is required;

(2) the value of the material after
it has been reclaimad;

(3) the degree to which the re-
claimed material is like an analogous raw
materiai;

(4) the extent to which an end mar-
ket for the reclaimed material is guaranteed;

(5) the extent to which the re-
claimed material is handled to minimize ioss;

(6) other relevant factors.

§335.20. Variance to be Classified as a
Boiler. In accordance with the standards
and criteria in §335.1 of this title (relating
to Definitions) (definition of boiler), and the
procedures in §335.21 of this title (reiating
to Procedures for Variances from Classifica-
tion as a Solid Waste or to be Classified as
a Boiler), the executive director may deter-
mine on a case-by-case basis that certain
enclosed devices using controlled flame com-
bustion are boilers, even though they do not
otherwise meet the definition of boiler con-
tained in §335.1 of this title (relating to
Definitions), after considering the following
criteria:

(1) The extent to which the unit has
provisions for recovering and exporting ther-
mal energy in the form of steam, heated
fluids, or heated gases;

(2} The extent to which the combus-
tion chamber and energy recovery equipment
are of integral design;

(3) The efficiency of energy recnv-
ery, calculated in terms of the recovered
energy compared with the thermal value of
the fuel;

(4) The extent to which exported
energy i$ utilized;

(5) The extent to which the device
is in common and customary use as a boiler
functioning primarily to produce steam,
heated fluids, or heated gases; and

(6) Other factors, as appropriate.

§335.21. Procedures for Variances from
Classification as a Solid Waste or to be
Classified as a Boiler. The executive di-
rector will use the following procedures in
evaluating applications for variances from
classification as a solid waste or applications
to classify particular enclosed flame combus-
tion devices as boilers.

(1) The application must address
the relevant criteria contained in §335.19 of
this title (relating to Standards and Criteria
for Variances from Classification as a Solid
Waste) and §335.20 of this title (relating to
Variance to be Classified as a Boiler).

(2) The executive director will eval-
uate the application and issue a draft notice
tentatively granting or denying the applica-
tion. Notification of this tentative decision
will be provided by newspaper advertisement
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and radio broadcast in the locality where the:
recycler is located. The executive director will
accept comment on the tentative decision for
30 days, and may also hold a public hear-
ing upon request or at his discretion. The ex-
ecutive director will issue a final decision
after receipt of comments and after the hear-
ing (if any). Any person affected by a final
decision of the executive director may peti-
tion the commission tc review the decision.
Any person affected by the finai decision or
order of the commission may file a petition
for judicial review within 30 days after the
decision or order is final and appealable, in
accordance with Chapter 273 of this title
(relating to Procedures after Final Decision)
and the Texas Administrative Procedure and
Texas Register Act, Article 6252-13a.

§335.22. Additional Regulation of Certain
Hazardous Waste Recycling Activities on a
Case-By-Case Basis.

(@) The commission may decide on a
case-by-case basis that persons accumulating
or storing the recyclable materials describ-
ed in §335.24(b)(3) of this title (relating to
Requirements for Recyclable Materials and
Nonhazardous Recyclable Materials) should
be regulated under §335.24(d) and (e) of this
title (relating to Requirements for Recyclable
Materials and Nonhazardous Recyclable
Materials). The basis for this decision is that
the materials are being accumulated or stored
in a manner that does not protect human
health and the environment because the ma-
terials or their toxic constitueics have not
been adequately contained, or because the
materials being accumulated or stored
together are incompatible. The procedures
for this decision are set forth in §335.23 of
this title (relating to Procedures for Case-by-
Case Regulation of Hazardous Waste
Recycling Activities). In making this deci-
sion, the commission will consider the
following factors:

(1) the types of materials accumu-
lated or stored and the amounts accumulated
or stored;

(2) the method of accumulation or
storage;

"(3) the length of time the materials
have been accumulated or stored before be-
ing reclaimed;

(4) whether any contaminants are
being released into the environment, or are
likely to be so released; and

(5) other relevant factors.

§335.23. Procedures for Case-By-Case
Regulavion of Hazardous Waste Recycling
Activities. The commission will use the
following procedures when determining
whether to regulate hazardous waste recycl-
ing activities described in §335.24(b) (3) of
this title (relating to Requirements for
Recyclable Materials and Nonhazardous
Reacyclable Materials) under the provisions
of §335.24(d) and (e) of this title (relating
to Requirements for Recyclable Materials
and Nonhazardous Recyclable Materials),
rather than under the provisions governing

recyclable materials utilized for Precious
Metal Recovery under Subchapter H of this
chapter (relating to Standards for the
Management of Specific Wastes and Specific
Types of Facilities). .
(1) If a generater is accumulating
the wasteé, the commission will issue a no-
tice setting forth the factual basis for the
decision and stating that the person must
comply with the applicable requirements cf
Subchapters A-C of this chapter (relating to
Industrial Solid Waste and Municipal Hazar-
dous Waste Managernent in General; Hazar-
dous Waste Management General Provi-
sions; and Standards Applicable to
Generators of Hazardous Waste), respective-
ly. The notice wili become final within 30
days, unless the person served requests a
public hearing 0 challenge the decision.
Upon receiving such a request, the commis-
sion will hold a public hearing The commnis-

sion will provide notice of the hearing to the -

public and allow public participation at the
hearing. The commission will issue a final
order after the hearing stating whether or not
compliance with Subchapters A-C of this
chapter (relating to Industrial Solid Waste
and Municipa! Hazardous Waste Manage-
ment in General; Hazardous Waste Manage-
ment General Provisions; and Standards Ap-
plicable to Generators of Hazardous Waste),
respectively, is required. A person affected
by a final decision or order of the commis-
sion may file a petition for judicial review
within 30 days after the decision or order is
final and appealable, in accordance with
Chapter 273 of this title (relating to Pro-
cedures After Final Decision) and the Texas
Adminisirative Procedure and Texas
Register Act, Article 6252-13a.

(2) If the person is accumulating the
recyclable material at a storage facility, the
notice will state that the person must obtain
a permit in accordance with all applicable,
provisions of Chapier 305 of this titie
(relating to Consolidated Permits) and
Chapter 261 of this titie (relating to Inuoduc-
tory Provisions; Chapter 263 of this title
(relating to General Rules); Chapter 265 of
this title (relating to Procedures Before
Public Hearing); Chapter 267 of this title
(relating to Procedures During Public Hear-
ing); Chapter 269 of this title (relating to
Procedures After Public Hearing Before an
Examiner}; Chapter 271 of this title (relating
to Procedures After Public Hearing Before
the Full Commission); and Chaprer 273 of
this title (relating to Procedures After Final
Decision). The owner or cperator of the
facility must apply for a permit within no
less than 60 days and no more than six
months of notice, as specified in the notice.
If the owner or operator of the facility wishes
to challenge the commission’s decision, he
may do so in his permit application, in a
public hearing held on the draft permit, or
in comments filed on the draft permit or on
the notice of iatent to deny the permit. The
proposal for decision accompanying the per-
mit will include the reasons for the commis-

sion’s determination. The question of
whether the commission’s decision was pro-
per will remain open for consideration dur-
ing the public comment period and in any
subséquent hearing.

§335.24. Requirements For Recyclable
Materials and Nonhazardous Recyclable
Materials.

(a) Hazardous wastes that are recycled
are subject to the requirements fer
generators, transporters, and storage
facilities of subsections (d)-(f) of this section,
except for the materials listed in subsections
(b) and (c) of this section. Hazardous wastes
that are recycled will be known as recyciable
materials. Non hazardous indus trial wastes
ihat are recycled will be known as non hazar-
dous recyclable materials. Nonhazardous re-
cyclable materials are subject to the require-
ments of subsections (h) and (i) of this
section.

(b} The following recyclable materials
are not subject to the requirements of this
section, except as provided in subsections (g)
and (h) of this section, but are regulated
under the applicable provisions of Sub-
chapter H of this chapter (relating to Stan-
dards for the Management of Specific
Wastes and Specific Types of Facilities) and
all applicable provisions in Chapter 305 of
this title (relating to Consclidated Permits)
and Chapter 261 of this title (relating to In-
troductory Provisions; Chapter 263 of this
title (relating to General Rules); Chapter 268
of this title (relating to Procedures Before
Public Hearing); Chapter 257 of this title (re-
lating to Procedures During Public Hearing);
Chapter 26 of this title (relating to Pro-
cedures After Public Hearing Before an Ex-
aminer); Chapter 27! of this title (relating
to Procedures After Public Hearing Before
the Full Commission); and Chapter 273 of
this title (reiating to Procedures After Final
Decision):

(1) recyclable materials used in a
manner constituting disposal;

(2) hazardous wastes burned for en-
ergy recovery in boilers and industrial fur-
naces that are not regulated under Sub-
chapter E of this chapter (relating to Interim
Standards for Owners and Operators of
Hazardous Waste Storage, Processing, or
Disposal Facilities) or Subchapter F of this
chapter (relating to Permitting Standards for
Owners and Operators of Hazardous Waste
Storage, Processing, or Disposal Facilities);

(3) recyclable materials from which
precious metals are reclaimed;

(4) spent lead-acid batteries that are
being reclaimed.

(¢) The foilowing recyclable materials
are not subject to regulation under Sub-
chapters B-I of this chapter, (relating to
Hazardous Waste Management-General
Provisions; Standards Applicable to
Generators of Hazardous Waste; Standards
Applicable to Transporters of Hazardous
Waste; Interim Standards for Owners and,
Operators of Hazardous Waste Storage,
Processing, or Disposal Facilities; Permitting
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Standards for Owners and Operators of
Hazardous Waste Storage, Processing, and
Disposal Facilities; Location Standards for
Hazardous Waste Storage, Processing or
Disposal; Standards for the Management of
Specific Wastes and Specific Types of
Facilities; and Prohibition on Open Dumps),
respectively, or Chapter 305 of this title
(relating to Consolidated Permits), or
Chapter 261 of this title (relating to Introduc-
tory Provisions; Chapter 263 of this title
(relating to General Rules); Chapter 265 ot
this title (relating to Procedures Before
Public Hearing); Chapter 267 of this title
(relating to Procedures During Public Hear-
ing); Chapter 269 of this title (relating to
Procedures Afier Public Hearing Before an
Examiner); Chapter 271 of this title {zelating
to Procedures After Public Hearing Before
the Full Commission); and Chapter 273 of
this title (relating to Procedures After Final
Decision), except as provided in subsections
(g) and (h) of this section:

(1) industrial ethyl alcohol that is
reclaimed;

(2) used batteries (or used battery
cells) returned to a battery manufacturer for
regeneration;

(3) used oil that exhibits one or
more of the characteristics of hazardous
waste;

(4) scrap metal;

(5) fuels produced from the refin-
ing of oil-bearing hazardous wastes along
with normal process streams at a petroleum
refining facility if such wastes result from
normal petroleum refining, production, and
transportation practices;

(6) oil reclaimed from hazardous
waste resulting from normal petroieum refin-
ing, production, and transportation prac-
tices, which oil is to be refined along with
normal process streams at a petroleum refin-
ing facility; or

(1 coke from the iron and steel in-
dustry that contains hazardous waste from
the iron and steel production process.

(d) Generators and transporters of re-
cyclable materiais are subject to the ap-
plicable requirenients of Subchapter C of this
chapter (relating to Standards Applicable to
Generators of Hazardous Waste) and Sub-
chapter D of this chapter (relating to Stan-
dards Applicable tc Transporters of Hazar-
dous Waste), and the notification re-
quirements of §335.6 of this title (relating to
Notification Require ments), except as pro-
vided in subsections (a)-(c} of this section.

(¢) Owners or operators of facilities
that store recyclable matesials before they are
recycled are reguiated under all applicable
provisions of this chapter, and Chapter 305
of this title (relating to Consolidaied Permits)
and Chapter 261 of this title (relating to In-
troductory Provisions; Chapter 263 of this
title (relating to General Rules); Chapter 265
of this title (relating to Procedures Before
Public Hearing); Chapter 267 of this title (re-
lating to Procedures During Public Hearing);
Chapter. 269 of this title (relating to Pro-

cedures After Public Hearing Before an Ex-
aminer); Chapter 271 of this title (relating
to Procedures After Public Hearing Before
the Full Commission); and Chapter 273 of
this title {relating to Procedures After Final
Decision), and the notification requirement
under §335.6 of this title (relating to
Notification Requirements), except as pro-
vided in subsections (a)-{c) of this section.
The recycling process itself is exempt from
regulation.

(f) Owners or operators of facilities
that recycle recyclable materials without stor-
ing them before they are recycied are sub-
ject to the following requirements, except as
provided in subsections (a)-(c) of this section:

(1) notification requirements under
§335.6 of this title (relating to Notification
Regquirements);
{2) Section 335.12 of this title
(relating to Shipping Requirements Applica-
ble to Owners or Operators of Storage, Pro-
cessing, or Disposal Facilitics.

(8) Except as providad in subsection
(h) of this section, recyclable materials (ex-
cluding those listed in subsections (c)(1) and
(©X5)-(cX7) of this section), remain subiect
to the requirements of 335.4 of this title
(relating to General Prohibitions), §335.6 of
this title (relating to Notification Re-
quirements), §335.9 of this title (relating to
Shipping and Reporting Procedures Ap-
plicable to Generators), §335.10 of this title
(relating to Shipping and Reporting Pro-
cedures Applicable to Generators of
Municipal Hazardous Waste or Class I In-
dustrial Solid Waste), §335.11 of this title (re-
lating to Shipping Requirements for Trans-
porters of Class ! Industrial Solid Waste),
§335.12 of this title (relating to Shipping Re-
quirements Applicable to Owners or
Operators of Storage, Processing, or
Disposal Facilities), §335.13 of this title
(relating to Recordkeeping and Reporting
Procedures Applicable to Generators of
Municipal Hazardous Waste or Class I In-
dustrial Solid Waste), §335.14 of this title
(relating to Recordkeeping Requirements
Applicable to Transporters of Municipal
Hazardous Waste or Class I Industrial Solid
Waste), and §335.15 of this title (relating to
Recordkeeping and Reporting Requirements
Applicable to Owners or Operators of
Storage, Processing, or Disposal Facilities),
as applicable.

(h) Industrial solid ‘wastes that are
nonhazardous recyclable materials; recy-
clable materials listed in subsection (b)4) and
subsections (CH2)-(c)4) of this section; hazar-
dous waste fuels that are spent materials and
by-producis and that are hazardous only
because they exhibit a characteristic of hazar-
‘dous waste; and hazardous waste fuels pro-
duced from hazardous waste by blending or
other processing by a person who neither
generated the waste nor burns the fuel re-
main subject to the requirements of §335.4
of this title (relating to General Prohibitions)
and §335.6 of this title (relating to Notifica-
tion Requirements). Such wastes may also

be subject to the requirements of §335.10 of
this title (relating to Shipping and Reporting
Procedures Applicable to Generators or
Municipal Hazardous Waste or Class I In-
dustrial Solid Waste}, §335.11 of this title
(relating to Shipping Reguirements for
Transporters of Municipal Hazardous Waste
or Class [ Industrial Soli¢ Waste), §335.12
of this title (relating to Shipping Re-
quirements Applicable to Owners or
Operators of Storage, Processing or Disposal
Facilities), §335.13 of this title (relating to
Record-Keeping and Reporting Procedures
Applicable to Generators of Municipal
Hazardous Waste or Class I Industrial Solid
Waste), §335.14 of this title (relating to

Record-Keeping Requirements Applicabie to’

Transporters of Municipal Hazardous Waste
or Class I industrial Solid Waste), and
§335.15 of this title (relating to Record Keep-
ing and Reporting Requirements Applicable
to Owners or Operators of Storage, Process-
ing, or Disposal Facilities), as applicable, if
the executive director determines that such
requirements are necessary to protect human
health and the environment. In making the
determination, the executive director shall
consider the foliowing criteria: ‘

(1) the waste’s toxicity, corrosivity,
flammability,ability to sensitize or irritate,
or propensity for decomposition and crea-
tion of sudden pressure;

(2) the potential for the objection-
able constituent to migrate from the waste
into the environment if improperly managed;

(3) the persistence of any objection-
able constituent or any objectionable de-
gradation product in the waste;

(4) the potential for the objection-

. able constituent to degrade into non-harmful

constituents;
(5) the degree to which the objec-
tionable constituent bioaccumulates in

ecosystems; - -

(6) the plausible types of improper
management to which the waste could be
subjected;

(7) the nature and severity of poten-
tial damage to the pubiic health -and
environment;

(8) whether subjecting the waste to
additional regulation will provide additional
protection for human health and the
environment;

(9) other relevant factors,

(i) Except as provided in the Solid
Waste Disposal Act, Texas Civil Statutes,
Article 4477-7, 4(f)(1), facilities managing
recyclable materials that are required to ob-
tain a permit under this section may also be
permitted to manage non-hazardous
recyclable materials at the same facility if the
executive director determines that such
regulation is necessary to protect human
health and the environment. In making this
determination, the executive director shall
consider the following criteria:

(1) whether managing nonhazar-
dous recyclable materials will create an ad-
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ditional risk of release of the hazardous
recyclable materials into the environment;

{2) whether hazardous and non-

hazardous wastes that are incompatible are

stored and/or processed in the same or con-
nected units;

(3) Whether the management of
recyclable materials and nonhazardous recy-
f:lablemateﬁals is segregated within the facil-
1ty;

(4) thz waste’s toxicity, corrosivity,
flammability, ability to sensitize or irritate,
or propensity for decomposition and crea-
tion of sudden pressure;

(5) the potential for the objection-
able constituent to migrate from the waste
into the environment if improperly managed;

(6) the persistence of any objection-
able constituent or any objectionable
degradation product in the waste;

(7) the potential for the objec-
tionable ‘constituent to degrade into non-
harmful constituents;

(8) the degree to which the objec-
tionable constituent bicaccumulates in
ecosystems; '

‘(9) the plausible types of improper
management to which the waste could
subjected; ) .

» s e

. © Tablel .

Types of Containers

DM = Metal drums, barrels, kegs

‘uu = Wooden Drums, barrels, kegs

(10) the nature and severity of po-
tential damage to the public health and
environment;

(11) whether subjecting the waste to
addit.r 4 regulation will provide additional
prote. -+ for human health and the
environn:nt;

(12) other relevant factors.

§335.30. AppendixI. The following ap-

. pendix will be ysed for the purposes of Sub-

chapter A which relate to municipal ha-

" zardous waste and industrial solid waste.

DP = Piberboard ox plastic drums, barrels, kegs

28 82283143

= Tanks portable
= Cargo tanks (tank txucks)
= Tank cars

= Dump truck
Cylinders

= Wooden boxes, cartons, cases

= Metal boxes, cartons, cases (including roll-offs) .

= Fiber or plastic boxes, cartons, cases

= -Burlap, cloth, paper or plastic bags.
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TEXAS WATER COMMISSION
P.G. Box 13087, Cagitol Station
Austin, Toxas 78711-3087

Pleass print or type (Form d-mnad for use on ehte (12-prich) typewriter )

f

@

-

"-J--"

Form approved OMB No 2000.0404. Expres 7-31-88

jlmhﬂ

UN'FORM NAZARDOUS T Generator s US EPA 1D No. No. 2 Pﬁﬂ' 1 | Information i the shaded sress
WASTE MANIFEST - . | Dacumant &  not required by Federal law.
3 Generator's Name and Mailing Address Y ! WMantlest Bocument Number
8. Scate Generator's 1D
4. Generator's Phone ( )
B. Transporter | Company Name [ % US EFA 1D Number C Strte T-ansporter's iD
‘l‘ . . Lo ‘0. Transporter's Phone
7. Transporter 2 Company Kame ; U €PA ID Number E. State Transporter's 10
| . . — . F. Teansporter's Phone
9. Designatad Facility Name end Site Address 10. US EPA ID Number G State Facility's iD
H Facility's Phone
11A. |11. US DOT Deacription (including Proper Shlwlnon Naul?an-. snd E 12 Contaners 1‘3 14 1.
L Number) L o Waste No
5 —_— ]
b. a
4 3
¢ 1
i -

‘1

J. Adiions) Deacriptions for Natwtisis Listed Above

K. Handling Codes for Wastes Listed Above

5. Special Handiing Instructions and Additional Information

'

government reguistions

16. GENERATOR'S CERTIFICATION: IMmhdmmtmmmdmmmmn'WMmmmwmmwmrmﬁonmw
are classified, packed, marked, and labeled, and are in all L

n proper for

Uniess | am s smail quantity generztor who has been exempted by statute or regulation from the duty 10 make & Waste mirmization cmmutm under Samon
3002(bj of RCRA, | also certrly that | have a program mphcutouducﬂht vo!umcmdlox:cnyd waste generated to the degree | have

Labi

and

[ and{have the hod of p 9. ge. or d 10 me which minimizes the pressnt and!-.turothrunohumn
| nd the environment [
lv Printed/ Typed Name Signature Month Dsy VYeer
' 17 Transporter 1 Ack ledg: t of Recaipt of Matenais Date
H Printed/Typad Name Signature T Month Day Yesr
: L
2 18. Transpeorter 2 Acknowliedg t of Receipt of Mater:als Date
: Printed/ Typed Name Signature Month Dey Yeor
" |1 - .
19. Discrepancy indication Space
3
A
§
t1 20. Facility Owner or Operator: Certification of receipt of h dous materiale d by this ifest except as'notad in item 19. .
M e o R l Date
Printed/ Typed Name Sngnnwro Month Dsy VYear
R A -
EPA Forn $700-22 (Rev. 4-08) Previous edition is cbeoiere.  White - oniginal Pink-TSD Facility \‘cﬂow-'l’rnmpoﬂcv Grean- Generator's first copy

TWC 0311 (Rev. 09-01-85)
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Plasne priftn or type. (Form designed for use on elite (12-pitch) typswriter.) Form spproved OMB No. 2000-0404 Expires 7-31-86

: UNIFORM HRAZARDOUS | 21, Generator's US EPA ID No. Maniiast ] 22, Page | Information in the sheded areas
WASTE MANIFEST Document No. 18 not required by Federat
{Continuation Sheet) Coo : J : ) faw.

23. Generator's Name L. State Manifest D 1t Numb.
M. State Generator's 1D
24. Transporter —_ Campery Name 26. US EPA 1D Numbar - N. State Transporter’s ID
e e . 0. Transporter's Phone
26. Transporier ____ Company Name 27. US EPA ID Number P State Transporter's ID .
- .- .- Q. Transporter's Phone
28A..| 28. US DOT Description {including Proper Shipping Namo, Hazard Class, and ID| 28. Commners 30 31 R
HM Number) No Type Ozlo:\'!:ly vx}‘\'/'u Waste No
[} -
b.
c. . \
d.
®.
f..
Py
h.
i
§. Additiona!l Descriptions for Materials Listed Above T. Mandling Codes for Wastes Listed Above
32. Spacis! Handiing Instructions and Addhioul information

("33, Transporier . Acknowledgement 07 Receipt of Materiais Date
Printed/ Typad Name gnature : ; m
|
34. Transporter Acknowledgement of Receipt of Materials . , Dete
Printed/ Typed Name Signature Month Day VYear
A : L1
A 35 ODiscrepancy Indicetion Space
c
1

EPA Form 8700-22 (2-64)  White - original Pink-T8D Facility Yeliow-Transporter Gresn-Generator's firet copy
TOWR-03118
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Whan using the Uniform Waste Manifest for rail or water (bulk shipment) or internetions! shipments a¥er to the appiicable TWC

REPORT SPILLS AND/OR DISCHARGES TO THE TEXAS SPILL RESPONSE CENTER AT §12/483-7727 (24 ROURS) -

INSTRUCTIONS TO GENERATOR Please Type or Print Clearty)
(1) Enter tha Generator's U.S. EPA twelve digit identification number and the mmfmmmmmm»mnmmw
the generator if you are shipping hazardous wasfse,
(2} Enter the totel number of pages used to complete this manifest.
(3) Enter the company name and maiiing address.
(4) Provide a phone number whare an authorized agent of your firm may be reached in the svent of an emergency.
{5) Enter the company name uf the first transporter and their U.S. EPA 1D Number.
{8) M applicabie, enter tha company name of the second trensporter and thair U.S. EPA ID Number. if more than two transporters are
used, enter sach additions! transporter’s information on the Continuation Sheet (EPA form 8700-22A).
. (7) Enter tha company name, site acdress, and U.S. EPA {D Numbar of the facility designated %0 receive the waste listed on this
manifest.
{8) COMPLETE ALL !‘I'A‘I’E OF TEXAS INFORMATION A. THROUGH M. IN THE SHADED AREAS. '
{9) Complete the waste description table as follows:
(A) ITEM 11A—When shipping an EPA/DOT regulsted hazerdous wasts or material in conjunction with solely state regulsted
waste enter an “x” in the HM box before sach EPA./DOT regulated wate/material descripticn.
{B) IYEM 11—Enter the U.S. DOY Proper Shipping Name, Hazard Class, and 1D Number (UN/NA)tor each viaste Mlﬁod. i
is 8 Class | nonhazardous waste uze the Texsa Waste Code description.
4C) ITEM 12-—Enter the numbar of containers for each waste and the sppropriate sbbreviation for type located in Subchapter A
of the TDWR Industrial Solid Waste Rules.
(D) ITEM 13—Enter the total g iantity of waste described on each iine.
(E) ITEM 14—Enter the appropriate letter from the table below for the unit of measure.

G = Gellons (liquids only) L = Liter {liquids onty) L]
F = Pounds K = Kilograms .

= Tons (2000 Ibs.) M = Metric Tons (1000 kg.)
Y = Cubic Yards N N = Cubic Meters

(F) ITEM I—Enter the appropriate TWC State Waste Code fur each waste you sre shipging.

(10} The Generator must read, sign (by hand), and date the certification statement. If » mode other than highway is um, the word
“highway” should be lined out and the sppropriste mode (1 ail, water or air) inserted in the space below. in signing the waste
minimization certificaticn statement, those generatoss shipping hazardous waste who have not been exempted by statute or

" regutation from the duty to make a waste minimization certification are also certifying that they have complied with the wntc
minimization requirements.

(11) The manifest must be signed and daied by the first transporter in the presencc of the Genarator. if more than one mnsponav isto
be used, the Generator must provide additional copies for their use

*(12) Generator retains green copy, sending remaining copies with the driver.

INSTYRUCTIONS FOR THE TRANSPORTER (Please Type or Print Clesrly)

(1) As driver of the transport vehicle, you are responsible for ensuring that all waste received by you arrives at the cpocuﬂod
destination.

(2) Signanddatethe space provided, certifying the waste amounts in PART | were received for iransport. NOTE: i you are unable to
carry out the delivery of the shipment as specified, dial the emergency phone numbers given in PART | notifying the
GENERATOR.

(3) Upon delivery of the shipment, the T8D Facility Omm/Opontov is to sign for the shipment in your presence and fill in “date
received’’

*(4) Separate the yellow copy and retain for your records. Leave the remaining copies with the T8D Facility Owner/Operator.

INSTRUCTIONS TO TREATMENT, STORAGE AND DISPOSAL (TSD) FACILITY OWNER/OPERATOR (Plsase Type or Print
Clearly)

(1) The authorized representative of the designated (or alternate) facility’s owner or operator must note in ITEM 19 any significant
discrepancy between the waste described on the manifest and the waste actuaily received at the facility.

(2) Enter date received and sign 1n the presance of the driver declaring receipt of tha wastes and verifying the quantities in the table
in PART i.

(4) Retain the pink copy for your racords and return the completed original (white) copy to the GENERATOR.

* U.S.EPA and TWC regulations require that copies of this Uniform Hazardous Waste Manifest be retained tor 8 period of three(3) J
years in your company records. Do not send 10 TWC uniess otherwise notified by these departments.

This agency hereby certifies that the pro- Earllest ible date of adoption:
posal has been reviewed by legal counsel &m,:os;.o o
and found to be within the agency's au- For further information, piease call
thority o adopt. (512) 483-7875.

Issued in Austin, Texas, on January 17, 1986.

TRD-3600131 James K. Rourke, Jr.
General Counsel
Tanas Water Commission * * *
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Introductory Provisions
31 TAC §§355.1-355.3

The Texas Water Devalcpment Board pro-
poses the repeal of §§355.1-355.3, 365.31,
365.32, 355.51-355.60, 355.71-356.78, 355.81-
355.88, and 355.91, concerning the water
assistance fund. These sections cover the
policy and procedures governing loans to
political subdivisions under the Texas
Water Code, Chapter 15.

The provisions of House Bill 2, 69th
Legislature, 1885, which became effactive
November 5, 1985, substantially revise the
financial programs which the board ad-
ministers. Therefore, these sections re-
quire substantial revisions, which can
best be accomplished by the repeal of the
current sections and adoption of new sec-
tions. The new sections will be locatad in
Chapter 353, which will incorporate all
rules ragarding board loans and acquisi-
tion in projects, including provisions
necessitated by Hcuse Bill 2.

Gladys Stansberry, director of accounting,
has determined that for the first five-year
period the proposed sections will be in ef-
fect there will be no fiscal implications for
state or locail government or smail busi-
nesses as a result of enforcing or ad-
ministering the sections.

Ms. Stansberry aiso has determined that
for each year of the first five years the sec-
tions are in effect the public benefit anti-
cipated as a result of enforcing the sec-
tions will be the increased efficiency of
having all rules relating to board ioan and
acquisition programs in one chapter. There
will be no economic cost to individuals
who are required to comply with the sac-
tions as proposed.

Comments on the proposai may be sub-
mitted to M. Regina!d Arnold II, Develop-
ment Fund Manager, Texas Water Devel-
opment Board, PO. Box 13231, Austin,
Texas 78711.

The repeals are proposed under the Texas
Water Code, §6.101, which provides the
board with autherity to make rules nec-
essary to carry out its powars and duties.

§355.1. Scope of Rules.
§355.2. Definitions of Terms.
§355.3. Suspension of Rules.

This agency hereby certifies that the pro-
posal hus been reviewed by legal counsael
and found to be within the agency’s au-
thority to adopt.

" lssued in Austin, Texas, on January 10, 1986.

TRD-8800432 Suzanne Schwartz
Generai Counsel
Texas Water Development
Board

Earliest possibie date of adoption:
February 17, 1908

For further information, please call
(512) 483-7850.

* * *

Policy Declarations
# 31 TAC §355.31, §355.32

The repeals are proposed under the Texas
Water Code, §6.101, which provides the
board with authority to make rules nec-
essary to carry out its powers and duties.

§355.31. General Policies.
§335.32. Requirements as to Maturities.

This agency hereby certifies that the pro-
posal has been reviewed by ‘egal counsel
and found to be within the agency’s au-
thority to adopt.

Issued Iin Austin, Taxas, on January 10, 1988.

TRD-8600433 Suzanne Schwartz
General Counsel

Texas Water Development
Board

Earliest possible date of adoption:
February 17, 1966

For further information, please call
(512) 463-7850.

* * *

Applications to the Board

. %31 TAC §§355.51-355.60

The repeals are proposed under the Texss
Water Code, §8.101, which provides the
board with authority to make rules nec-
essary to carry out its powsrs and duties.

§355.51.
Assistance.

§355.52. Required General Information.
§355.53. Required Environmental Data.
§355.54. Reguired Fiscal Data.

§355.55. Required Enginesring Feasibility
Data.

§355.56.

8355.57.
cation.

§355.58.
cation.

$355.59.
cation,

§355.60.
cation.

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency's au-
thority to adopt.

Issued in Austin, Texas, on Janusry 10, 1968.

TRD-8800434 Suzanne Schwartz
Genera! Counsgesl
Texas Water Development
Board

Earliest possible date of adoption:
17, 1968
For further information, piease call
(512) 483-7850.

Application for Financial

Required Legal Data.
Return of Insufficient Appli-

Certification of Complete Appli-
Board Consideration of Appli-

Actlonoftheﬂoardoqupli-

Closing of Loans
%31 TAC §§355.71-355.76

The repcals are proposed under the Taxas
Water Cccle, §6.101, which provides the
board-with authority to mako rules nec-
essary to carry out its powers and duties.
§355.71. Engincering Design Data
Prerequisites. )
§355.72. Land and Right-of-Way Acquisi-
tion Prerequisites.

§355.73. Permits, Approvals, and Resolu-
tion Prerequisites.

$355.74. Legal and Fiscal Document
Prereguisites.

§355.75. Bid Tabulation .and Awarding
Contracts.

$355.76. Closing.

This agency hersby certifies that the pro-
posal has been reviewed by legai counsel
and found to be within the agency's au-
thority to adopt.

Issyed In Austin, Texas, on Junuary 10, 1968.

TRD-8800435 8Suzanne Schwartz
General Counsat
Taxas Water Development
Board

t"- 'lfU‘vI

) Earliest pouiblo date of adoption:

17, 1088
For further information, piease call
(512) 483-7850.

* * *
Construction Phase i
%31 TAC §§355.81-355.36

The repeale are proposed under the Texas
Water Code, §6.101, which prévides the
board with authority to make ruies nec-
essary to carry out its powers and duties.

§355.81. Preconstruction Requirements.
§355.82. Inspection During Construction.
§355.83. Alterations in Approved Plans
and Specifications.

$355.84. Inspection of Materials.
§355.85. Approval of Completion of
Work.

§355.86. Contractor Bankruptcy and
Bonding Company.

This agency hereby certifies that the pro-
posal has been raviewed by legal counse!
and found to be within the agency’s au-
thority to adopt.

Issued (n Austin, Texas, on January 10, 1908.

TRD-8000438 Suzanne Schwartz
General Counsel
Texss Water Development
8oard

Earilest possible date of adoption:
February 17, 1966

For further Information, pleasa.qlli use wi
(B12) 463-7850. s el

% Propcsed Rules

January 28, 1986 11 TexReg\$22



Post-Construction Responsibilities
Compliance Procedures

#31 TAC §355.91

The repeal Is proposed under the Texas
Water Code, §6.101, which provides the
board with authority to maka rules nec-
essary to carry out its powers and duties.

§355.91. General Responsibilities.

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency's au-
thority to adopt.

Issued in Austin, Texas, on Janugry 10, 1986.

TRD-8600437 Suzanne Schwartz
General Counsel
Taxas Water Development
Boand
Earllest possible date of udoption:
February 17, 1968

For further information, please call
(512).483-7850.

* * *

Chapter 363. Rules Rélating to
Financial Programs
Introductory Provisions

%31 TAC §§363.1-363.3

The Texas Water Development Board pro-
poses the repea!l of §§363.1-363.3, 363.31-
363.34, 363.52-363.57, 363.71, 363.72,
363.81-363.84, 383.91, 383.92, 383.102-
383.107, 363.111, 363.112, 383.121-363.126.
383.141, 383.161-363.166, and 363.181, con-
cerning rules relating to financial pro-
grams. These sactions cover the policy
and procedures governing loans to polit-
ical subdivisions under the Texas Water
Code, Chapter 17, and board particlpation
on behalf of the state in water, storage,
and wastewater facilities under the Texas
Water Ccde, Chapter 16.

The provisions, of House Bili 2, 68th
Legislature, 1885, which became effective
November 5, 1985, substantially revisa the
financial programs which the board ad-
ministers. Therefore, these secticns re-
quire substantial revisions which can best
be accomplished by the repeal of the cur-
rent sactions and adoption of new sec-
tions under Chapter 363. The new sec-
tions will combine that current Chapter
383 and portions of Chapter 355, and also
will Incorporate changes necessitated by
House Sill 2.

Gladys Stansberry, director of accounting,
has determined that for the first five-year
period the proposed sections wlil be in ef-
tect there wiil be no fiscal implications for
state or local government or small busi-
neases as a resuit of enforcing or admin-
istering the sections.

Ms. Stansberry also has determined that
for sach.year of the first five years the sec-
tions are in effact the public benefit an-

ticipated as a result of enforcing the sec-
tions will be the increased efficiency of
having ali rules relating to board loan and
acquisition programs in one chapter.
There is no anticipated economic cost to
individuals who are required to compiy
with the proposed sections.

Comments on the proposal may be sub-
mitted to M. Reginald Arnoid Ii, Develop-
ment Fund Manager Texas Water Devel-
opment Board, PO. Box 13231, Austin,
Texas 78711.

The repeal of thesa sections is proposed
under the Texas Water Code, §8.101, which
provides the board with authority to make
rules necessary to carry out its powers
and duties.

§343.1. Scope of Rules
§363.2. Definition of Terms.
§363.3. Suspension of Rules. '

This agency hersby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency's au-
thority tc adopt.

Issued in Ausiin, Texas, on January 10, 1986.

TRD-8600438 Suzanne Schwartz
General Counsel
Texas Water Development
’ Board

Earilest possible date of adoption:
February 17, 1986

For turther information, please call
(812) 483-7850.

* * *

31 TAC §§363.1-363.4

The Texas Water Development Board pro-
poses new §§383.1-363.4, 363.31-363.38,
363.52-3€3.60, 383.71, 363.72, 363.81-
363.85, 363.91, 363.92, 363.101-363.108,
363.111, 363.112, 363.121-363.126, 363.141,
363.161-363.165, and 343.181, concerning
rules relating to financial programs.

These new seactions replace existing
Chapter 333 and part of Chapter 355,
which are proposed for repeal, and incor-
porate additions and changes to the
board's financial proyrams necessitated
by House Bill 2, 69th Leglislatura, 1985, ef-
fective November 5, 1885. The new sec-
tions contain many provisions similar to
those in Chapters 383 and 355. Substan-
tial changes and additions will be noted
in the following. These new sections pro-
vide policy and procedurai guidance for
the preparation and processing of a!l ap-
plications for board loans under the Texas
Water Code, Chapters 15 and 17, from de-
velopment funds and water assistance
funds, and for the state acquisition of
water, storage, and wastewater facilities
under the Texas Water Code, Chapter 16.

In §383.2, the definitions of conservation,
developer project, fleod control program,
optimum development, regional facility,
wastewater client and water treatment cli-

ent are added. Nonprofit water supply cor-
porations are included within the defini-
tion of participating political subdivision,
thereby making them eligible for board fi-
nanclal assistance in accordance with the
provisions of House Bli! 2. Definitions of
terms relating to the flood controt pro-
gram are also added. Various definitions
are revised to raflect changes necessi-
tated by House BllI 2, including the addi-
tional purposes of loans and state acqui-
sition authorized under that Act.

8ections 383.31-363.38, set out proposed
Interpretation of the various ioan and ac-
quisition programs. These policies in-
clude requiring applicants to use their
own resources to the maximum extent-
possible, to utllize the loan program rather
than the acquisition program, and the
board's pclicy to promote water conserva.
tion. In §383.33, pricrity is placed on fund-
ing projects which will alleviate existing
flooding problems of developed areas,
and for projects where the appiicant and
the board wiil share costs. Section 363.36
provides for the board to report to the
lagislature, legislative budget board, and
governor concerning projects for which
the board does inot have the financial re-
sources to assist applicants. Section
383.37 provides that, as a general rule, an
applicant for financial assistance must
obtain required state permits before the
board would provide financial assistance.
Section 363.38 requires that the board be
provided a specific schedule for purchase
of the state's interest in an acquisition
project. As part of the regional water and
wastewater treatment facility acquisition
program, the board wili participate in the
acquisition of facility sites and excess
capacity in watsr and wastewater mains
and interceptors. The board also would
participate in the purchase of reserve
capacity in treatment facllities. Prefer-
ence in the acquisition program wouid be
gliven to regional wastewater treatment
entities designated under the Texas Water
Code, Chapter 26.

Sections 363.52-363.60 concern applica-
tion requirements. Most of the require-
ments of the previous sections from
Chapters 363 and 355 regarding applica-
tion requirements will remain, but with
modifications based on the expanded
tunctions provided by Hoyse Bill 2. Ap-
plication requirements concerning engi-
neering feasibility data for flood control
projects are provided In §363.56; the fea-
sibility data required for sewer related pro-
jects are set out in §363.57.

The applicant is required to submit infor-
mation concerning Its existing water con-
servation program in §383.52(b}{12) and
(13), and to submit a water conservation
plan for approval (§363.58). Section 383.85
requires approval of an applicant’s water
congervation program before ioan funds
may be released.

Gladys Stansberry, director of accounting,
has determined that for the first five-year per-
lod the sectiong will be in effect, thom will,
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be no fiscal Implications as a result of en-
forcing or administering the sections.

Ms. Stansberry aiso has determined that
tor each year of the first five-years the sec-
tions as proposed are in effect, the public
benefits anticipated as a result of enfor-
cing the sections as proposed will be in-
creased ease In daaling with one set of
rules for all board loan and acquisition
programs under the development fund
and water assistance fund, and the abili-
ty of poiitical subdivisions to participate
In the loan and acquisition programs, as
expanded by House B8ill 2. There will be
no economic cost to individuals who are
. required to comply with the sections as
proposed.

Comments on the proposal may be sub-
mitted to M. Reginald Arnold Ii, Develop-
ment Fund Manager, P.0. Box 13231, Aus-
tin, Texas 78711-3231.

The new sections are proposed under the
Texas Water Code, §8.101, which provides
the board with the authority to make rules
necessary to carry out its powers and du-
ties.

§363.1. Scope of Rules. These sections,
adopted pursuant to the Texas Water Code,
§6.101, shall govern the board’s Water Loan
Assistance Program, Water Development
Program, Water, Wastewater, and Storage
Facilities Acquisition Program, Water Quali-
ty Enhancement Program, and Flood Con-
trol Program as authorized by the constitu-
tion of the State of Texas, Article I11, §§49-c,
49-d, 49-d-1, 49-d-2, and 49-d-3 and the Tex-
as Water Cede, Chapters 15, 16, and 17.

§363.2. Definitions of Terms. The
following words and terms, when used in this
chapter, shall have the following meanings,
unless the context clearly indicates otherwise.

Applicant—Any participating politi-
cal subdivision or group of parti~ipating po-
litical subdivisions who shall formally peti-
tion the board for approval with respect to
a particular project, proposal, or request by
filing the necessary application documents
required by these sections.

Board—The Texas Water Develop-
ment Board.

Change order—The documents is-
sued by the participating political subdivi-
sion, with concurrence of the contractor
upon recommendation of the project engi-
neer and with the approval and consent of
the executive administrator, development
fund manager, board, and/cr commission,
as may be appropriate, authorizing a change,
alteration, or variance in previously ap-
proved engineering plans and specifications,
including, but not limited to, additions or
deletions of work to be performed pursuant
to the contract or a change in costs for work
performed pursuant to the contract.

Client—A storage client, water client,
water treatment client, or wastewater client.

Closing or date of closing—The time
of actual transfer of funds from the board

" to a participating political subdivision for

purposes of developing, constructing, or ac-
quiring a project.

Commission—The Texas Water
Commission or its predecessors. :

Conservation-—The development of
water resources; and those practices, techni-
ques, and tcchnologies that will reduce the
consumption of water, reduce the loss or
waste of water, improve efficiency in the use
of water, or increase the recycling and reuse
of water so that a water supply is made avail-
able for future or alternative uses.

Construction—Any one or more of
the following:

(A) preliminary planning to de-
termine the feasibility of a project;

(B) engineering, architectural,
environmental, legal, title, fiscal, or
economic studies;

(C) surveys, designs, plans,
working drawings, specifications, proce-
dures;

(D) any condemnation or other
legal proceeding; and

(E) erection, building, acquisi-
tion, alteration, remodeling, improvement,
or extension of a project or the inspection
or supervision of any of the foregoing items.

Developer project—An engineering
project of a district which provides water,
scwer, or drainage service for property
ownad by a developer, as defined by the Tex-
as Water Code, §50.023(d).

Development funds—Such monies as
are accumuiated in the treasury of the State
of Texas from the sale of Texas water devel-
opment bonds authorized by the Texas Con-
stitution, Article III, §49-c and. §49-d and
from bonds dedicated to use for the purposes
of those sections under the Texas Constitu-
tion, Article III, §49-d-2.

Direct cosi—The principal amount
the board pays or agrees to pay for the
state’s interest in facilities acquired by the
board.

Financial assistance—Loans by the
board pursuant to the Texas Water Code,
Chapters 15 and 17, or state facilities acquisi-
tion pursuant to the Texas Water Code,
Chapter 16.

Firm annual ; »."1—The amount of
water that can be suppiic ¥ annually from a
reservoir under the minimum streamifiow
conditions during a recurrence of the histori-
cal drought of record.

Flood control program—The proce-
dure for the investment of flood control
funds by the purchase of bonds or other abli-
gations of a political sukdivision to finance
a project for flood control as authorized by
the Texas Constitution, Article 111, §49-d-2,
and by the Texas Water Code, Chapter 17,
Subchapter H.

Lending rate—

(A) When app'ied to the Water,
Wastewater, and Storage Acquisition Pro-
gram, the amount of interest calculated when
one-half of 1.0% is added to the weighted
average net effective interest rate on the three
most recent issues of water development
bonds;

(B) When applied to the Water
Development, Flood Contro}, or Water Qua-
lity Enhancement Programs, an amount of
interest calculated by adding one-half of
1.0% to the weighted average of the cost of
uncommitted funds secured from the sale of
Texas water development bonds as of the
date of the latest sale of Texas water develop-
ment bonds;

(C) When applied to the Water
Loan Assistance Program, the annual rate
of interest which is the lower of 12% or the
lowest point of the bond buyer index (of 11
municipal bonds) during the six months im-
mediately preceding the month in which the
board extends a loan commitment to an ap-
plicant.

Master agreement—The agreement
between the board and the participating po-
litical subdivision for a project in ‘which the
board had acquired or is to ecquire an in-
terest.

Net effective interest rate—The rate
of interest computed by dividing the total
value of all interest coupons attached to the
bonds inciuded in an issue after deducting
all premiums and adding all discounts in-
volved by the total number of years from the
date of issuance to the date of maturity of
each bond included in the issue.

Optimum development—The project
that will develop the water resources at a site
giving consideration to maximum yield, effi-
ciency, economics, environmental concerns,
and projected long-1ange water needs of the
region.

Participating political subdivision—
Any political subdivision or body politic and
corporate of the State of Texas which pro-
poses to obligate itself in a particular pro-

Jject and seeks the board’s participation un-

der the Water Loan Assistance Program,
Water Development Program, Water,
Wastewater, and Storage Facilities Acquisi-
tion Program, Flood Control Program, and/
or the Water Quality Enhancement Pro-
gram, including, but without limitation, any
type of authority or district created or or-
ganized pursuant to the provisions of the
Constitution of the State of Texas, Article
111, §52 or Article XVI, §59; any interstate
compact commission to which the State of
Texas is a party; any municipal corporation
or city, whether operating under the Consti-
tution of the State of Texas, Article X1, §5
(Home Rule Amendment), or under the gen-
eral law; any county; and any nonprofit wa-
ter supply corporation created and operating
pursuant to Texas Civil Statutes, Article
1434a,

Permit—Includes any one of the fol-
lowing:

(A) the authority granted by the
commission to appropriate, divert, and use
state waters; |

(B) the authority granted by the
commission to construct a dam and reser-

voir;
(C) the authority
commission to establish the ﬁ%@%

shall be given to and the conditions u
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"WiHEH Waste may be discharged into or adja-
cent to waters in the state; and

(D) plan approval required by
the Texas Water Code, §16.236, for projects
that change the flood waters of a stream.

Project—Any engineering undertak-
ing, acquisition, or construction for the pur-
pose of any one or more of the following
as applied to the Water Loan Assistance Pro-
gram, Water Development Program, Water,
Wastewater, and Storage Facilities Acquisi-
tion Program, Water Quality Enhancement
Program, or Flood Control Program, as
may be appropriate:

(A) conservation and develop-
ment of the surface or subsurface water re-
sources in the State of Texas, including the
control, storage, and preservation of its
storm and flood waters and waters of its
rivers and streams for all useful and lawful
purposes by the acquisition, improvement,
extension, or construction of dams, reser-
voirs, and other water storage facilities, in-
cluding underground storage and the acquisi-
tion or purchase of rights in the underground
water and the driliing of wells;

(B) development of the saline
and brackish water resources in the state, in-
cluding any systemn necessary for desalting;

{C) transportation of water, in-
cluding any system necessary for the trans-
porting of water to filtration and treatment
plants to storage, including facilities for
transporting waters from such storage or
plants to wholesale purchasers;

(D) water treatment, including

filtration and water treatment plants and
wastewater treatment plants;

(E) treatment works, including
any devices and systems used in the storage,
treatment, recycling, and reclamation of
waste or which are necessary to recycle or
reuse water at the most economical cost over
the estimated life of the works;

(F) structural and nonstructural
flood control and drainage facilities, in-
cluding any property and any system of ca-
nals, drainage channels, dams, reservoirs,
detention ponds, siphons, or combinations
thereof, intended to protect human life or
property or essential as an integral part of
other kinds of projects eligible for financial
assistance.

Project engineer—The engineer or
engineering firm retained by the applicant to
provide complete professional engineering
services during the planning, design, and
construction of the project.

Regional facility—A water supply,
wastewater collection and treatment, or
other system which incorporates muitiple ser-
vice areas or drainage areas into an areawide
service facility, thereby reducing the number
of required facilities, or any system which
serves an area that is other than a single
county, city, special district, or other political
subdivision of the state the specified size of
W ch m determmed by any one or combina-

M of BOp {flation, number of governmen-
t’g!enhncr; sérved, and/or service capacity.

Regional wastewater treatment facilities may
also include those identified in the approved
state water quality management plan and the
annual updates to that plan.

N Storage client—Any person acting
within his authority who acquires or seeks
to acquire by purchase, transfer, or lease all
or any part of the storage facilities owned
by the state in a particular reservoir.

Storage facilities—The whole or any
definable part or portion of a dam or reser-
voir, whether existing or planned, in which
water may be stored for useful purposes.

Treatment works—Any devices and
systems which are used in the storage, treat-
ment, recycling, and reclamation of waste or
which are necessary to recycle or reise watér
at the most economical cost over the esti-
mated life of the works, including intercept-
ing sewers, cutfall sewers, pumping, power
and other equipment and their appurten-
ances; cxtensions, improvements, remoxei-
ing, additions, and alterations thereof; ele-
ments essential to provide a reliable recycled
supply such as standby treatment units and
clear well facilities; and any works, including
sites therefor and acquisition of the land that
will be a part of, or used in connection with,
the treatment process or is used for ultimate
disposal of residues resulting from such
treatment; and any plant, disposal field, la-
goon, canal, incinerator, area devoted to sa-
nitary landfills, or other facilities installed
for the purpose of treating, neutralizing, or
stabilizing waste; or facilities to provide for
the collection, control, and disposal of waste.

Waste—The saine meaning as pro-
vided by the Texas Water Code, §26.001.

Wastewater client-—Any person act-
ing within his authority who acquires or
seeks to acquire by purchase, transfer, or
lease all or any part of a wastewater facility
owned by the state in a particular regional
wastewater treatment facility.

Wastewater facility—The whole or
any definable part or portion of a regional
wastewater treatment and/or collection faci-
lity, whether existing or planned, in which
the board has an interest.

Water client—Any person acting
within his authority who acquires or seeks
to acquire the right to use water from storage
facilities owned by the state in a particular
reservoir.

Water conservation plan—A report
outlining the methods and means by which
water conservation may be achieved.

Water conservation program-—-A
comprehensive description and schedule of
the methods and means to implement and
enforce a water conservation plan.

Water develppment bonds—The
Texas water development bonds authorized
by the Texas Constitution, Article lII, §49-¢
and §49-d, and bonds dedicated to use for
the purposes of those sections and for flood
control purposes under the Texas Constita-
tion, Article 111, §49-d-2.

' Water development program—The
procedure for the investment of development

funds by the purchase of bonds or other obli;
gations issued by a political subdivision tb
finance a project as authorized by the Texas
Constitution.

Water facility—The whole or any de-
finable part or portion of a regional water
treatment and distribution facility, whether
existing or planned, in which the board has
an interest.

Water Loan Assistance Program—
The procedure for the investment of water
loan assistance funds by contracts t¢ pur-
chase bonds issued by a political subdivision
to finanoe a project as authorized by the Tex-
as Water Cede, Chapter 15, Subchapter C.

Water quality enhancement bonds—
The Texas water development bonds autho-
rized by the Texas Constitution, Article U,
§49-d-1, and bonds dedicated to use for the
purposes of that section by the Texas Con-
stitution, Article ill, §49-d-2.

Water quality enhancement funds—-
The proceeds from the sale of Texas water
development bonds issued under the authori-
ty of the Texas Constitution, Article I},
§49-d-1, and proceeds from bonds dedicated
to use for the purposes of that section by the
Texas Water Constitation, Article Iil,
§49-d-2. ,

Water quality enhancement loan—
The purchase by the state of the bonds or
other obligations of a political subdivision
with water quality enhancement funds.

Water Quality Enhancement Pro-
gram--The procedure for the investment of
water quality enhancement funds by the pur-
chase of bonds issued by a politica! subdivi-
sion to finance treatment works for the pur-
poses authorized by the Texas Constitution,
Article HI, §48-d-1.

Water treatment client—Any pei.oh
acting within his authority who acquires or °
seeks to acquire by purchase, transfer, or
lease all or any part of the water treatment
and distribution facilities owned by the state
in a particular regional water treatment faci-
lity.

Water, Wastewater, and Storage Fa-
cilities Acquisition Program—The procedure
for investment of development funds in a
project by the purchase or acquisition of an
interest in such project as authorized by the
Texas Constitution, Article 111, §49-d and
§49-d-2, and pursuant to the board rules.

§363.3. Definition of Terms for Flood
Control Program. The following words

. and terms, when used in this chapter, in rela-

tion to the Flood Control Program, shall
have the following meanings, unless the con-
text clearly indicates ctherwise.

Financial assistance—Any loan of
flood control funds made to a political sub-
division for structural or nonstructural flood
control measures through the purchase of
bonds or other obligations of the political
subdivision,

Flood control funds—The proceeds
from the sale of Texas water development
bonds issued under the authority of the
Texas Constitution, Article III, §49-d-2, and
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reserved for flood control purposes.
Floodplain—Land subject to inunda-
tion by the 100-year-frequency flood.
Floodplain mnanagement plan—A
comprehensive plan for flood control within
a watershed, based on analyses of alternative
ronstructural and structural means of reduc-
ing flood hazards, including assessments of
costs, benefits, and environmental effects,
and may include preliminary design of struc-
tural flood controi projects.
Nonstructural flood control—In-
cludes such measures as:
(A) acquisition of floodplain
land for use as public open space;
(B) acquisition and removal of
buildings located in a floodplain; and
(C) relocation of residences or
buildings removed from a floodplain.
Structural flood conirol—Includes
such measures as construction of stormwater
retention basins, enlargement and/or realign-
ment of stream channels, and modification
or reconstruction of bridges.
Watershed—The area directly im-
pacted by a change in the flood water char-
acteristics of a stream caused by a project,
and those areas potentially impacted, in-
cluding those areas upstream and down-
stream of the project and, when appropriate,
adjacent drainage basins,
100-year flood—The peak flood dis-
charge of a stream, based upon statistical
data, which would have a 1.0% chance of
occurring in any given year.
100-year flood-fringe—That area of
the 100-year floodplain outside the 100-year
floodway.
100-year floodplain—That area along
a stream which is inundated by floodwaters
_of a stream during the time the stream is sub-
ject to the statistical 100-year frequency
flood, as determined by a registered profes-
sional engineer using the U.S. Army Corps
of Engineers Hydrologic Engineering Center
I and I procedures or other standard proce-
dure acceptable to the executive administra-
tor.
100-year floodway-—The channel of
a stream and the adjacent land areas that
must be reserved in order to discharge the
100-year flood without cumulatively increas-
ing the water surface elevation more than
one foot.
§363.4. Suspension of rules. The board
may suspend or waive a rule, in whole or in
part, upon the showing cf good cause or
when, at the discretion of the board, the par-
ticular facts or circumstances render such
waiver of the rule appropriate in a given in-
stance.

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agsncy’s au-
thority to adopt.

Issued in Austin, Texas, on January 10, 1986.

TRD-8600439 Suzanne Schwartz
General Counsel
Texas Water
Development Board

Earliest possible date of adoption:
February 17, 1986

For further Information, please call
(512) 483-7850.

* * *

Policy Declarations
%31 TAC §8363.31-363.34

The repeals are proposed under the Texas
Water Code, §6.101, which provides the
board with authority to meke rules nec-
essary {0 carry out its powers and duties.

§363.31. General Policies.

§363.32. use of Water Quality Enhance-
ment Funds for Water Quality Enhancement
Only. .

§363.33. Ancillary Recreational Facilities.
§363.34. Requirements as to Maturities.

This agency hereby certifies that ths pro-
posal has been reviewed by legal counse)
and found to be within the agency's au-
thority to adopt.

lssued in Austin, Texas, on January 10, 1986.

TRD-8600458 Suzanne Schwartz
Genera! Counsel
Texas Water Development
Board

Earliest possible date of adoption:
February 17, 1986

For further information, piease call
(512) 483-7850.

* * *

#31 TAC §§363.31-363.38

The new sections are proposed under the
Texas Water Code, §8.101, which provides
the board with authority to make rules
necessary to carry out its powers and
dutles.

§363.31. General Policies.

{a) The board will require the par-
ticipating political subdivision to use its own
resources to the maximum extent possible
and to exhausr all other reasonable means
of financing before seeking state participa-
tion. This is especially true with respect to
the optimum development of a reservoir site
in which the board may be requested to par-
ticipate. As a general rule, where state finan-
cial assistance is necessary to develop a pro-
ject, the board prefers that the application
be under one of the several programs in
which the board purchases bonds of the jocal
political subdivisions rather than under the
Water, Wastewater or Storage Facilities Ac-
quisition Program.

(b) In the absence of any legisiative
appropriation for operation and main-
tenance expenses or other sources of revenue
specifically for that purpose, the board will
not bear any portion of the operation and
maintenance expenses for state-owned in-
terest in any Water, Wastewater, or Storage

Facilities Acquisition Project, and any state
interest is acquired without the assumption
of any chligation relating to future opera-
tion and i: . "enance expenses. This section
is subject :«. the provisions of the Texas
Water Code, §16.1341.

(¢) Unless otherwise specified in the
master agreements with the participating par-
ties, the character of interest which the state
acquires under the Water, Wastewater and
Storage Facilities Acquisition Program shall
be an undivided interest and the rights and
responsibilities of the board and other par-
ticipating interests shall be governed by the
rules and principles of the law relating to
tenants in comnon.

(d) Itis the policy of the board to pro-
moté the conservation of water through
development of water resources and by re-
quiring implementation of those practices,
techniques, and technologies that wili reduce
the consumption of water, reduce the loss
or waste of water, improve efficiency in the
use of water, or increase the recycling and
reuse of water so that a water supply is made
available for future or alternative uses.

§363.32. Use of Water Quality Enhance-
men: Funds for Water Quality Enhancement
Only. Itis the policy of the board, with the
exception of loans for the construction of
regional wastewater facilities, that loans
from water quality enhancement funds will
not be made for developer projects.

§363.33. Flood Control Program Funds.

(a) Recognizing the magnitude of
flooding problems in the statc and the
limited funds with which the board has to
assist politicai subdivisions in correcting these
problems, it is the policy of the board to
place a priority on flood control projects
which will alleviate existing flooding pro-
blems of already developed areas rather than
on projects to benefit areas with develop-
ment potential but for flooding problems.
The board will prefer funding of projects in
which projects costs will be shared by the
board and the applicant. Developer projects
for internal drainage within water districts
will not be eligible for funding under this
program.

(b) An applicant for a flood control
loan shall be a participant in the National
Flood Insurance Program at the time of ap-
piication and throughout the life of the
board’s financial assistance.

§363.34. Ancillary Recreational Facilities.
The board will consider applications by par-
ticipating political subdivisions for assistance
for purchase of land required for develop-
ment of needed recreational facilities on a
dam and reservoir project. The prirnary em-
phasis in considering the recreational func-
tion of a project shall be the optimum public
use and enjoyment of such project and re-
coupment of the state’s investment in the
development of the project. It is expressly
provided that such planned facilities:

(1) shall be an integral part of the
proposed dam and reserveir project;
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(2) shall be in an area where needed
and not otherwise available to the general
public;

(3) cannot be financed by any other
source of funds;

(4) shall be operated so that any
recregtional use of water in the project will
be in accordance with the commission's per-
mit for same;

(5) shall have been submitted to the
Texas Parks and Wildlife Department
and/or other agencies having responsibility
and jurisdiction in the premises for review
and comment as to:

“(A) the facilities for which there
is the greatest need;

(B) adherence to applicable pro-
visions of the state’s comprehensive outdoor
recreational plan; and

(C) consistency with an existing
regional outdoor recreational plan;

(6) be supported by a system of fees
and charges for use of recreational areas to
ensure proper operation and maintenance of
such facilities and recoupment of the state’s
investment therein.

§363.35. Requirements as to Maturities.
Maturities should be arranged to create a
schedule of debt service requirements which
is reasonably uniform over the life of the
issue, However, where warranted, principal
ynaturities may be arranged to accoimnmodate
reasonably expected future growth in pay-
ment ability. Under certain condition<, term
bonds may be acceptable. Ordinarily, the
maturity schedules will be expected to reflect
the maturities of water development bonds.
Bonds may be made callable at par at the
option of the issuer on any interest payment
date on and after 10 years from the date of
issuance. Any earlier call date must be ap-
proved by the development fund manager.

§363.36. Financing Requirements Beyond
Current Board Capability. If the board
does not have financial resources available
to meet the needs of all applicants for finan-
cial assistance, the staff of the development
fund will prepare a complete report for the
board as if funds were available and recom-
mend to the board that the particular pro-
ject be included or excluded from its bien-
nial budget request to the legisiative budget
board, and to the presiding officers of each
house of the legislature and to the governor.
The list of projects submitted to the legis-
lative budget board, to the presiding officers
or each house of the legisiature, and to the
governor shall include relevant information
relating to each project, recommendations
relating to the terms urder which loans of
financial assistance should be inade to each
applicant, and projected amounts of money
that will be required each biennium to fund
each project to its completion,

§363.37. Permits. As a general rule, the
board will require an applicant to obtain ap-
propriate state permits befcre the board will
extend a commitment for financial assist-
ance.

§363.38. Participation. The legislature
has placed limitations on the Water,
Wastewater and Storage Facilities Acquisi-
tion pro; to avoid large potential draws
on generai revenue, to increase the number
of projects constructed, and to minimize the
risks to the state. In furtherance of these
legislative objectives, it is the policy of the
board that a specific schedule for repurchase
of the state’s interest in a project be
developed and presented to the board at the
time the application is considered by the
board. As a part of the regional Water and
Wastewater Treatment Facilities Acquisition
Prograrn, the board will participate in the
acquisition of facility sites and excess capaci-
ty in water and wastewates mains and waste-
water interceptors. In addition, the siate may
purchase reserve capacity in treatment facil-
ities. The board is authorized to contract
with any political subdivisicn of the state
with requisite water and sewer powers. How-
ever, with respect to proposed regional
wastewater treatment facilities, preference
will be given to designated regional entities
created pursuant to the Texas Water Code,
Chapter 26.

This agency hereby certifies that the pro-
posal has besen reviewed by legal counsel
and found to be within the agency’s au-
thority to adopt.

issued in Austin, Texas, on January 10, 1988,

TRD-8800455 Suzanne Scnwartz

General Counsel
Texas Water Development
Board

Earliest possible date of adoption:
February 17, 1986

For further information, piease cail
(512) 463-7850.

* * %

Application to the Board

%31 TAC §§363.52-363.57
The repeals proposed under the Texas

Water Code, §6.101, which provides the
board with authority to make rules

necessary to carry out its powers and

duties.

§363.52. Required General Information.
§363.53. Regquired Environmental Data.
§363.54. Reqguired Fiscal Data.

§363.55. Required Engineering Feasibility
Data.

§363.56. Required Legal Data.

§36'3.5 7. Return of Insufficient Appli-
cation. '

This agency hereby certifies that the pro-
posal has been reviewed by lega! counsel
and found to be within the agency's au-
thority to adopt.

Issued in Austin, Texas, on January 10, 1988.

Suzanne Schwartz

Generai Counsel

Texas Water Dewalopment
Board

TRD-8600458

Earllest possible date of adoption:
February 17, 1986

For further information, please cail
(512) 483-7880.

* * *
*31 TAC §363.52-363.60

The new gections are proposed under the
Texas Water Code, §6.101, which provides
the board with authority to make rules
neclosury to carry out its powers and
duties.

$363.52. Required General Information.

(a) An applicant seeking financial
assistance should make an appointment with
the staff of the development fund. At a min-
imem, the preapplication conference shoukd
be attended by 2 member of the governing
body of the political subdivision, the enti-
ty's engineer, and financial advisor. The
primary purpase of the meeting is to estab-
lish basic eligibility of the political subdivi-
sion for financial assistance. The determina-
tion of eligibility will, in most cases, be made
at this meeting.

{b) Forty copies of an application
shall be filed with the board. The following
information is required on all applications
to the board for financial assistance:

(1) legal name(s) of applicant and
authority of law under which created;

{2) name, title and address of of-
ficial correspondent or representative for ap-
plicant and each participating political
subdivision;

(3) names and titles, of principal of-
ficers, including the managing official of ap-
plicant and each participating political
subdivisions;

(4) name and address of project
engineer; or if engineering wili be perform-
ed by a federal agency, the name and address
of the office of the federal agency perform-
ing such work;

(5) name and address of legal
counsel for applicant. In an application for
financial assistance which envisions the pur-
chase of applicant’s bonds by the board, the
name and address of bond counsel is also
required (if other than legal counsel) and the
name and address of financial advisor or
consultant;

(6) brief description of project in-
cluding, but not limited to, the following:

(A) location;

(B) a comprehensive statement
cleafly demonstrating the project need in suf-
ficient detail to support and justify the
project;

(C) the total estimated cost and
aliocation of cost to each purpose such as
water supply, recreation, flood control,
transportation, or sewage treatment;

(D) if a dam and reservoir pro-
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ject is proposed, the estimated firm annual
yield and accordance proposed reservoir
capacities for conservation storage, sediment
storage, flood control storage, and storage
for other purposes (specify each purpose);

(E) proposed allovtiorn and
source of project cost to each participating
subdivision, siate, and federal agency;

(F) proposed division of the total
ownership interest in the project for each
participating subdivision (and the board, if
acquisition is contemplated); and

(G) source of project’s water
supply;

(7) if a federal project, the name of
the federal agency and the extent to which
federal planning has progressed. If a federal
grant is involved, the amount of the total
federal grant and the status of the applicant
for the federal grant;

(8) with respect to each participat-
ing political subdivision, the legal proce-
dures, such as confirmation elections, annex-
ation proceedings, and contract and bond
elections, required to enable the applicant to
assume its obligations with respect to the
project, including the state to which any such
procedures have progressed;

(9) information on the basis of
which the board cap determine whether;

{A) the state will recover its
investment;

» (B) the cost of such facilities to
be acquired exceeds current financing
abilities of the area involved; and

(C) whether such facilities can be
otherwise financed without state
participation;

(10) status of any proceedings to
obtain a permit or other authorization from
the commission or any other state of federal

CY;

(11) if the application is for a water,
wastewater, or storage {acilities acquisition
project, the following additional material:

(A) information regarding the in-
ability of the applicant to finance develop-
ment without state participation;

(B) estimated time and means for
the recovery of the board’s investment in the
project from revenues, repurchase obliga-
tions of participating political subdivisions,
or both; and

(C) evidence that the proposed
facilities are consistent with the objectives of
the state water plan and/or the state water
quality management plan;

(12) required general information
regarding any existing water conservation
program, including the following;

(A) education and information
programs;

(B) plumbing code standards-for
water conservation in new construction;

(C) retrofit programs to improve
water use efficiency in existing buildings;

(D) conservation-oriented water
rate structures;

(E) universal metering and meter
repair and replacement;

(F) leak detection and repair;
(G) drought contingency plans;

(H) ordinances and @pergency
procedures;

(13) if an ex~mption from the water
conservation program is requested, informa-
tion by which the beard can determine
whether:

(A) an emergency exists;

(B) the amount of financial assis-
tant request is $500,000 or less; or

(C) submission of & program is
not necessary to facilitate water
conservation.

§363.53. Required  Environmental
Data. The application shall address the en-
vironmental effects of the project in accor-
dance with the requirements of §§341.21-
341.26 of this title {relating to Environmen-
tal Impact Statements) and §§341.41-341.43
of this title (relating to Guidelines on the
Preparation of Environmental Social and
Econcmic Impact Statements). It shall be the
responsibility of the executive admiaistrator
to ascertain that the proposed project is en-
vironmentally sound based on the criteria
and guidelines of the board and full con-
sideration of the views and comments of
other agencies. Thereafter, the executive ad-
ministrator shall ceriify completion of the
foregoing requitements and the application
may be considered by the board.

§363.54. Required Fiscal Data.

(a) The applicant shall submit a state-
ment of the project engineer’s most current
estimate of project cost itemized as to ma-
jor facilities or items including land and
right-of-way costs, fees of engineers, all legal
fees, fees of financial advisors and/or con-
sultants, contingencies, and interest during
construction.

(b) The following information is io be
furnished when the applicant proposes to sell
bonds to finance the project, whether the
purchasers are to be the board or others than
the board:

(1) citation of statutory authority
for issuance;

(2) type of bonds (i.e., general
obligation, revenue, or combination). If
revenues are to be pledged, state the source
and nature of such revenue;

(3) amount of the issue;

(4) full name of issue(s);

(5) approximate date of issue(s);

(6) proposed maturities; and

(7) details of option for prior
payments.

(c) The applicant shall submit the
amount and source of any funds to be ex-
pended on the project. '

(d) If applicant is authorized by law
to levy and collect ad valorem taxes, give the
information in paragraphs (1) and (2) of this
subsection.

(1) If such right and power have
been exercised, give the following informa-
tion for each of the five preceding years:

and

(A) assessed valuation of taxable
property;

(B) ratio of assessed valuation to
actual market value in a specified year;

(C) maximum tax rate permitted
by law per $100 of astessed valuation;

(D) aggregate rate of all taxes
levied and aggregate amount in dollars of
taxes collected;

(E) total amount in dollars of
taxes collected; and

(F) distribution of tax rate as bet-
ween interest and sinking fund and other

(2) If applicant is newly created, or
if it has never exercised its taxing power, give
the following information:

{A) assessed valuation of taxable
property if valuations have been established,
and if noyf the estimated total amount of the
assessed valuation of taxable property. In-
dicate whether the figure represents actual
valuation or an estimatie; and

(B) maximum tax rate permitted
by law per $100 of assessed valuation.

{¢) The applicant shall give details of
any limitation governing amourt of bond-
ed or generai obligation debt which appli-
cant may incur.

(f) If applicant has boiids outstanding
which are payable wholly or in part from ad
valorem taxes, the following information
shall be submitted:

(1) a complete description of sach
such issue of bonds, including title, date, in-
terest rate, maturities, amount outstanding,
and prepayment options;

(2) consolidated schedule of future
requirements of principal and interest ex-
tended so as to reflect total annual re-
quirements; and

(3) direct and overlapping debt
statement.

(8) If financing of project will involve
sale of bonds or other securities payahle
wholly or in part from ad valorem taxes, the
following information shall be submitted:

(1) schedule of proposed future
maturities of principal and interest of pro-
posed bonds plus total maturities of any
outstanding bonds from subsection (f) of this
section; and

(2) rate of interest assumed in com-
puting future interest maturities on proposed
bonds.

(h) If project for which state par-
ticipation is desired is for purpose of extend-
ing, enlarging, or improving an existing sys-
tem or facility, the following shall be sub-
mitted for each of the five preceding years
to the extent available:

(1) comparative operating state-
ment;

(2) schedule of water rates or ser-
vice charges; and

(3) number of customets or patrons
of system. .

(i) The applicant shall provide a
schedule of proposed rates required for
financing the project under consideration, if
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different from subsection (hN2) of this
section.

" @) U applicant has bonds outstanding
which are payable either wholly or in part
from net revenues of a system or facility in
connection with which the current project is
planned, the following information shall be
submitted:

{1) a complete description of each
such issues of bonds, including title, date,
interest rate, maturitics, amount outstand-
ing, and prepayment options; and

(2) consolidated schedule of future
requirements of principal and interest ex-
tended so as to reflect total annual
requirements. '

(k) If financing of the project will re-
quire the sale of bonds or other securities
payable either wholly or in part from net
revenues of one or more facilities or systems,
the following information shall be
submitted:

(1) schedule of proposed future
bonds plus total maturities of any outstand-
ing bonds referred to in subsection (j2) of
this section; and

(2) rate of interest assumed in com-
puting future interest requirements on pro-
posed bonds.

(@) The applicant shall provide a state-
ment as to whether or not there has been a
default in the payment of items of matured
principal or interest and if so, give details.

(m) The applicant shall provide an an-
nual audit of financial report prepared by
an independent auditor as of the close of the
preceding fiscal year. (Not required if appli-
cant has no operating history).

(n) Where the project envisions the
sale of revenue bonds, a schedule of the pro-
jest engineer’s estimate of future income and
expense, showing the estimated amount of
net revenue to accrue in each year during the
life of any bonds to be issued.

§363.55. Required Engineering Feasibility
Data for Water Related Projects. The ap-
plicant shall submit for approval four copies
of an engineering feasibility report. Prior to
submission of the report in the application,
the applicant’s engineer shall have met with
the board’s engineering staff to discuss the
scope of the feasibility report. The report as
presented in the application shall include:

(1) legal name of applicant and
authority of law under which it was created
and operates;

(2) name, address, and telephone
number of project engineer;

(3) the location and description of
the proposed project. As a minimum, this
requirement may be met by showing loca-
tion on a Texas Department of Highways
and Public Transportation Planning Survey
Division map (one/half size);

(4) if water development and/or
water facilities acquisition project, the need
for the project, including proposed purposes
for which water will be stored or used and
places of use for the water and projections
of future estimated needs, uses, and places

of use for the water;

(5) a description of facilities to be
acquired or replaced; .

46): proposed improvements or
enlargements of existing facilities;

(7) the basis of the design, including
a detailed scope of operations for the pro-
ject. Where extensions are proposed to an
existing project, include an engineering func-
tional evaluation of the cxisting Tacilities;

(8) the relationship of the project to
other existing and proposed facilities in
meeting long-range water quantity or water
quality needs;

(9) the feasibility of the project, in-
cluding description of all alternatives con-
sidered, evaluation of each alternative, and
reasons for the selection of the proposed pro-
ject. The report shall demonstrate that the
proposed project represents the best alter-
native for development considering the
economic, financial, environmental, and
engineering aspects involved;

(10) if a dam and reservoir project,
the proposed conservation, sediment, flood
control, and other storage capacities; cor-
responding areas and elevations; the ex-
pected firm annual yield; expected quality of
water impounded; and existing water rights
and purposes of usz affected by the project;

(11) total estimated cost and alloca-
ticn of cost of each of the project purposes.
Sufficient detail should be provided to sup-
port the estimated costs;

(12) when a dam and reservoir is
proposed:

(A) an area map on which the

. estimated acreage to be acquired and the

proposed project take-line encompassing
such acreage are shown. The area shail be
delineated on a topographic quad sheet or
equivalent such that areas can be easily
determined;

(B) a detailed gross appraisal
report, including a land-use and improve-
ment summary for all proposed land pur-
chases, prepared by a professional land ap-
praiser. An additional land appraisal report
may be required at the discretion of the
board. The land values so determined shall
be used as a basis for feasibility calculations.
The estimated total land acquisition cost
should include a provision for projected ap-
praisal, title search, legal, and Other
associated costs;

(C) description of all im-
provements (including roads, cemeteries,
railroads, and public uilities) in the project
area that must be relocated or protected;

(D) letters, agreements, or other
evidence from owners and/or responsible en-
tities on improvements to be relocated or
protected stating their position on acceptable
means for such relocation or protection and
the estimated cost therefore; and

(E) the proposed recreational
development and management plan, includ-
ing anticipated buildup in demand, initial
facilities to be provided and proposed area
to be dedicated to recreational use;

%

(13) a geologic evaluation of the
site, accompanied by drilling logs showing
sufficient density of test holes and sufficient
lithologic details to indicate that a suitable
development site has been selected;

(14) description and evaluation of
the relationship between proposed surface
water development and ground water re-
sources, or the converse, and the effects of
each upon the cther;

(15) if a ground water development,
complete analyses of the hydrologic and
hydraulic characteristics of the aquifer in-
cluding, if necessary, subsurface data ob-
tained from drilling test holes and test
pumping;

{16) the engineering report, which
shall be signed and sealed by a professional
engirieer registered in the state of Texas and
which report sheall not be more than six
months old. If the report is more than six
months old, it shall be accompanied by a
statement from the engineer that he has
reviewed the project as originally prepared
and finds that it is substanvially current and
correct in view of all existing circumstances.
In such event, a detailed updated cost
estimate shall be provided; and -

(17) additional information or data
which the executive administrator or de-
velopment fund manager may require, in-
cluding additional subsurface explorations
prior to the submission of the application or
as a condition precedent to final approval.

§363.56. Required Engineering Feasibility
Data for Flood Contrel Projects.  The ap-
plicant shall submit for approval four copies
of an engineering feasibility report. Prior to
submission of the report, the applicant’s
engineer shall have met wich the engineer-
ing staff of the board to discuss the scope
of the feasibility report. In the case of flood
control projects, the report as presented in
the application shall inciude the following
information.

(1) If the loan is for the purpose of
developing a floodplain management plan,
the following information shall be
submitted:

(A) a statement indicating the
authority of the applicant to prepare a com-
prehensive floodplain management plan, and
the applicant’s legal authority, if any, to en-
force such a plan;

(B) location and background
history of the watershed or watersheds in the
area. Maps and drawings of watersheds
should be included. Information should be
provided for the entire watershed drained by
a river, creek, bayou, or other channels and
their tributaries within the planning area.

(2) If the proposed loan is for struc-
tural or monstructural flood control, the
following information will be required:

(A) the name of the political sub-
division and its principal officers;

(B) . a citation of the law under
which the political subdivision operates and
was created;

(C) a description of the flood
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control measures for which the financial
assistance will be used;

(D) the estimated total cost of the
measures;

(E) the amount of state financial
assistance requested;

(F) the method for obtaining the
financial assistance, whether by purchase of
bonds or purchase of other obligations of the
political subdivision;

(G} the pian for repaying the
financial assistance;

(H) the availability of revenue to
the political subdivision, from all sources,
for the ultimaie repayment of the cost of the
project, including interest;

(I) the capacity of the watershed
to accommodate stormwater runoff;

() the impact of the project on
watershed capacity along the entire water-
shed and the degree to which thai capacity
was considered in planning the project;

(K) whether the project will in-
crease or decrease the volume or rate of
stormwater runoff into any channel in the
watershed;

(L) the effect of the project on
surface water elevations within the watersh-
ed and any downstream watershed;

(M) the relationship of the pro-
ject to any floodplain n.anagement plan for
the watershed;

(N) whether adequate considera-
tion was given to the effects of the project
with regard to erosion and sediment control;
and

() additional information on or

data which the executive administrator or
devziopment fund manager may require.

§363.57. Required Engineering Feasibility
Data for Sewer Related Projects. The ap-
plicant shall submit for approval four copies
of an engineering feasibility report. Prior to
submission of the report in the application,
the applicant’s engineer shall have met with
the board’s engineering staff to discuss the
scope of the feasibility report. The report,
as presented in the application, shall include
the information regarding design criteria for
sewerage systems listed under §317.1(b} of
this title (relating 10 General Provisions) and
the following general information:

(1) legal name of applicant;

(2) name and address of the project
enginecr;

(3) type of treatment plant being
proposed. The selection of a treatment pro-
cess must take into account the cosi-
effectiveness and environmental compatibiki-
ty of various processes; '

(4) cost breakdown. A detailed cost
estimate for all work shall be submitted, in-
cluding operation and maintenance;

(5) environmental considerations.
In conjunction with the requirements of
$363.53 of this title (relating to Required En-
vironmenta! Data), prepared statements
demonstrating that the proposed project is
compatible with the social and environmen-
tal coaditions listed in sub paragraphs (A)-

(J) of this paragraph. The statements shall
describe the conditions and discuss how the
proposed project would adversely and/or
beneficially affect them, directly by construc-
tion and indirectly by growth and develop-
ment encouraged or accommodated by the
project. The staiement shall consider how
adverse impacts can be avoided, reduced to
an acceptable level, or mitigated by
counteracting measures. The applicant shall
consult with local, state, and federal agen-
cies which can provide informaticn about en-
vironmental conditions and potential im-
pacts, and coordinate project planning with
those agencies and entities having primary
responsibility for the environmental effect of
the proposed project. The appucant shall
provide statements regarding:

(A) water resources—surface
water and ground water quantity and quali-
ty, established water uses and water rights;

(B) fish, wildlife, and their
habitats, particularly rare, endangered, and
protected species of animal and plant life;

{(C) floodplains, wetlands,
forests, coastal zones, and other en-
vironmentally sensitive areas;

(D) cultural resources, including
historical and archeological sites, cemeteries,
and other culturally significant locales. If
necessary, staft archeologists of the board’s
construction grants division will conduct an
archeoclogica! reconnaissance to determine
whether or not significant archeological sites
occur in proposed prniject areas and will help
to develop measures for the avoidance or
mitigation of damage to any archeological
resources that might cccur;

{E) air quality, including cor- *
sideration of the potential for odor and noise
nuisances generated by the proposed fac-
ilities, as weli as air quality problems related
to urbanization and industrial development;

(F) land use trends and land
values, particularly related to agricultural
lands, open space, zoning, and other ordin-
ances controlling land use, and land use
planning;

(G) public health and safety, in-
cluding initigative and precautionary
measures to be taken during the construc-
tior, operation, and mainterance of the pro-
posed facilities, and the availability of ap-
proved sludge disposal facilities;

(H) public services and facilities,
including energy supplies, water supplies,
transportation, and recreational facilities;

() regional and local planning;
and

(J) other federal, state, and local
programs and projects currently underway
or proposed to be undertaken.

§363.58. Required Legal Data.

(a) The applicant shail submit a state-
ment seiting forth the existing or futher need
for the project, the probable benefits to the
are to be served by the project, the steps
previously taken or currently being taken to
finance the project without state assistance,
and the reasons why other financing is not

available to defray the entire project cost.

(b) If a bond election is required by
law 1o authorized the issuance of bonds to
finance e project, such election should be
held pric. to consideration of the applica-
tion by the board. Applicant shall provide
the development fund manager with the elec-
tion date and election results as to each pro-
position submitted.

(¢). The applicant shall submit a cer-
tified copy of a resolution of the governing
body of each participating politica! subdivi-
sion requesting financial assistance from the
board, authorizing the submission of the ap-
plication, designating the official represen-
tative for executing the application and ap-
pearance before the board, and containing
a finding that the applicant cannot rea-
sonably finance the project without assist-
ance from the board in the amount requested.
Additional evidence on inability to finance
the project without state investment may also
be required by the board.

(d) The applicant shall submit a copy
of any actual or proposed contract under
which any portion of the applicant’s water
supply is purchased or transported or under
which sewer service iz provided. Before a
loan is closed, a certified copy of such con-
tract shall be required.

(e) If financing of the project will re-
quire the sale of bonds to the board payable
either wholly or in part from revenues of
contracts with others, the applicant shall sub-
mit a copy of any actual or proposed con-
tracts under which applicant’s gross income
is expected to accrue. Before a loan is clos-
ed, an applicant shall submit certified copies
of such contracis to the development fund
manager.

(f} The applicant shall submit a pro
formance draft of an ordinance, resolution,
or similar instrument to be adopted by the
governing body authorizing the issuance of
each of the bond issues described in
§363.54(g) and§363.54(k) of this title
(relating to Required Fiscal Data). When ap-
plication for financial assistance which en-
visions the purchase of applicant’s bonds by
the board is made, such ordinance, resolu-
tion, or similar instrument shall contain, in
addition to the usual provisions, sections
providing:

(1) that a construction fund shall be
created which shall be separate from all other
funds of the politica! subdivision. The con-
struction fund shall be established at an of-
ficial depository of the political subdivision
and all funds in the constructicn fund shall
be secured in the manner provided by law
for the security of county funds or city
funds, as appropriate. If the political sub-
division is not required by law to maintain
its funds in an official depository, then it
shali designate a depository with the ap-
proval of the development fund manager
and shall maintain the construction fund in
such depository and require that funds
thercin be secured in the manner provided
by law for county funds. All proceeds from
the sale of bonds to the board and all other
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proceeds acquired by the political subdivi-
sion to construct or acquire the project shall
be placed in the construction fund. All pro-
ceeds in the construction fund shall be used
for the sole purpose of constructing the pro-
ject as approved by the board except as
otherwise stated in these sections or ap-
proved by the board;

(2) that a final accounting be made
to the board of the total cost of the project
upon its completion. Such resolution or or-
dinance shall also provide that if the project
be finally completed at a total cost less than
the amount of available funds for construc-
ting the project, or if the development fund
manager disapproves construction oi any
portion of the project as not being in aceor-
dance with the plans and specifications, the
participating political subdivision shall im-
mediately, after filing the final accounting,
return to the board the amount of any such
excess and/or the cost as determined by the
development fund manager relating to the
parts of the project not constructed in ac-
cordance with the plans and specifications,
to the nearest multiple of $1,000 or $5,000,
depending upon the denomination of the
bonds being sold. Thereupon, the board
shall cancel and deliver to the participating
political subdivision a Jike amount of the
bonds of the participating political subdivi-
sion held by the board in inverse numerical
order. Any remaining funds will be deposited
in the interest and sinking fund for bonds
purchased by the board. Unless otherwise
stated in the loan commitment, in determin-
ing the amount of available funds for con-
structing the project, the political subdivi-
sion shall account for all monies in the con-
struction fund, including all loan funds ex-
tended by the board, all other funds
available from the project as described in the
project engineer’s sufficiency of funds state-
ment required for closing the board’s loan,
and all interest earned by the political sub-
division on money in th: construction fund.
This requirement shal! not be interpreted as
prohibiting the board from enforcing such
other rights as it may have under law;

(3) that an annual audit of the par-
ticipating political subdivision, prepared by
a certified public accountant or licensed
public accountant be provided to the
development fund manager; ’

(4) that the participating political
subdivision shall maintain adequate in-
surance coverage on the project in an
amount adequate to protect the board’s in-
terest in the same manner as would a
municipal corporation operating a similar
project; ‘

(5) that as built plans be provided
to the board; and

(6) that the issuer covenants to
abide by the board’s rules and relevant state
statutes, including the Texas Water Code,
Chapters 15, 16, and 17.

(g) The applicant shall submit an af-
fidavit executed by the official representative
of the participating political subdivision

stating that the facts contained in the ap-
plication are true and correct to his best
knowledge and belief.
(h) The applicant shall submit a copy
of any proposed construction contract.
(1) All proposed contracts shall

. bave provisions assuring compliance with the

board’s rules and all relevant statutes, in-
cluding the Texas Water Code, Chapters 15,
16, and 17, as appropriate. Further, the con-
tract shall provide that failure to construct
the project according to the plans and spec-
ifications approved by the executive ad-
ministrator, development fund manager,
board, and/or the commission, as is ap-
propriate, for any and all modifications,
amendments, or changes to such engineer-
ing plans, regardiess of the nature, character,
or extent of such changes; failure to con-
struct the project in accordance with sound
engineering principles; or failure to comply
with any term or terms of the construction
contract, shall be considered by the develop-
ment fund manager as grounds for refusal
to give a certificate of final approval for any
construction contract. Such contract shall
also require the contractor to observe all
rules of the board. The provisions of the
contract shall constitute an agreement for the
benefit of ‘the board under principles ap-
plicable to third party beneficiary contracts;
however, such provisions are not intended
nor shall they be in such form as to con-
stite*  an agreement for the benefit of any
other third party or parties other than the
board.

(2) The participating political sub-
divisions shall be represented by a registered
professional engineer who shall inspect the
project at each phase of construction to
assure construction in substantial compliance
with the plans and specifications and in ac-
cordance with socund engineering principles
and the terms and provisions of the construc-
tion contracts.

(3) The applicant shail submit such
other provisions as may be deemed necessary
to provide the board and the participating
political subdivision adequate control to en-
sure that materials furnished or work per-
formed conform with the provisions of the
construction contracts.

(i} The applicant shall submit copies
of any proposed or existing contracts for
consultant services necessary for construc-
tion of the proposed project and included as
part of the total cost of the project.

(j) The applicant shall submit a cer-
tification by the designated representative of
the participating political subdivision in a
form acceptable to the board which warrants
compliance by the participating political sub-
division with all representations in the ap-
plication, all laws of the State of Texas, and
all rules and published policies of the board.

(k) If bonds to be sold to the board
are revenue bonds secured by a subordinate
lien, then a copy of the authorizing instru-
ment of the governing body in the issuance
of the prior lien bonds shall be furnished.

() The applicant shall submit a copy
of any proposed or existing lease or other
agreement transferring interests in any land
acquired for the project.

(m) The applicant shali submit other
information, plans, and specifications re-
quested by the board or the executive ad-
ministrator which are reasonably necessary

for an adeguate understanding of the .

project.

§362.39. Required Water Conservation
Plan. The applicant, if not eligible for an
exemption, shall submit for approval two
copies of a water conservation plan. Prior
to submission of the plan in the application,
the applicant or his representative shall
discuss the scope and content of the plan at
a preapplication conference. At the appli-
cant’s request, and to the extent that person-
nel are available, the executive administrator
may provide educational material and
technical assistance in developing a com-
prehensive water conservation pian that is
designed to meet existing and anticipated
local needs and conditions. The executive ad-
ministrator shall review and approve all
water conservation plans submiited as part
of an application for financial assistance for
a project. The water conservation plan shall
be developed according to criteria and
guidelines on water conservation planning
available from the executive administrator
and shall serve as the basis for developing
and implementing a conservative program.
The pian shall contain the following:

{I) need for and goals of a water
conservation program;

(2) methods to reduce water
consumption;

(3) methods to reduce the loss or
waste of water;

(4) methods to improve efficiency
in use of water; and :

(5) methods to increase the recycl-
ing and reuse of water.

§363.60. Return of Insufficient Applica-
tion. The development fund manager may
return any application not in compliance
with these rules.

This agency hereby certifies that the pro-
posal has been reviewed by legal counssl
and found to be within the agency’s au-
thority to adopt.

Issuad in Austin, Texas, on January 10, 1986.

TRD-8600457 Suzanne Schwartz
General Counsel
Texas Water Development
Board

Eerliast possible date of adoption:
-February 17, 1888

For further information, please call
(512) 463-7850.
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Formal Action by the Board
%31 TAC §363.71, §363.72

The repeals are proposed under the Texas
Water Code, §6.101, which provides the
board with authority to make rules nec-
essary to carry out its powers and duties.

§363.71. Board Consideration of
Application. )

§363.72. Action of the Board of Applica-
tion.

This agency hereby cartifias that the pro-
posal has been reviewed by legal counsai
and found to be within the agency’s au-
thority to adopt.

Issued in Austin, Texas, on January 10, 1986.

TRD-8800460 Suzanne Schwartz
General Counsgel
Texes Water Development
Board

Earliest possible date of adoption:
February 17, 1886.

For further Information, please catl
(512) 483-7850.

* * *

The sections are proposed under the Tex-
as Water Ccde, §6.101, which provides the
bgard with the authority to make rules
necessary to carry out Iits powers and du-
ties.

§363.71. Board Consideration of Applica-
tion. After all required .nstruments and
data have been sunplied and routine process-
ing by the development fund manager is
complete, the development fund manager
shall submit the application to the board
with comments concerning the best method
of making financial assistance available.
Upon a recommendation: by the development
fund manager that such application is com-
plete and in order for board review, the ap-
plication shall be scheduled on the agenda
for board consideration not earlier than the
second regularly scheduled board meeting
following the development fund manager’s
certification of the sufficiency of the applica-
tion. The applicant and other interested par-
ties known to the board shall be notified of
the time and place of such meeting. Evidence
and arguments both for and against the
granting of the application may be heard at
such meeting. :

§363.72. Action of the Board on Applica-
tion. At the conclusicn of the meeting to
consider the project, the board may resolve
to approve, disapprove, amend, or continue
consideration of the application. If the board
commits itself to participate in the project,
such commitment for financial assistance
shall expire 360 days after the board’s ac-
tion making the commitment, unless another
time for expiration of the commitment is
stated by the board or the period of time for
expiration of the commitment is extended by
the board. Any extension must be requested

of the board by application filed with the
development fund manager. Prior to refer-
ring such request to the board for considera-
tion, the development fund manager may re-
quire the refiling of or updating of informa-
tion contained in the original application.

- After such information is provided, the de-

velopment fund manager will refer the re-
qQuest to the board along with his recommen-
dation. Notice of the time and place of board
consideration will be given to the applicant's
designated representative.

This agency hereby certifies that the pro-
posal has besn reviewed by legal counsel
and found tc be within the agency’s au-
thority to adopt.

Issued in Austin, Texas, on January 10, 1986,

TRD-8800459 Suzanne Schwartz
Ganeral Counsel
Texas Water Development
Board

Earliest possible date of adoption:
February 17, 1988

For turther information, please call
(512) 463-7850.

* % *

Prerequisites to Release of
State Funds

*31 TAC §§363.81-363.84

The repeals are proposed under the Texas
Water Code, §6.101, which provides the
board with authority to make rules nec-
essary to carry out its powers and duties.

§363.81. Engineering Design Date
Prerequisites.

§363.82. Land and Right-of-Way Acquisi-
tion Procedures Prerequisites.

§363.83. *Commission Permit and Resoiu-
tion Prerequisite.

§363.84. Legal and Fiscal: Document
Prereguisites.

This agency hereby certities that the pro-
posai has t:een reviewed by legal counsel
and found to be within the agency’s au-
thority to adopt.

Issuad in Austin, Texas, on January 10, 1986.

TRD-8600482 Suzanne Schwartz
General Counssl|
Texas Water Development

Board

Earliest possible date of adoption:
February 17, 1986

For further information, please call
(512) 483-7850.

* * S

* 31 TAC §§363.81-363.85

The sections are proposed under tho
Texas Water Code, §6.101, which provides
the board with the authority to make rules

necessary {o carry out ite powers and
duties,

§363.81. Engineering Design Data Prere-
quisites. .

(8) An applicant seeking financial as-
sistance for flood control, water, and storage
projects, pursuant to the Water Develop-
ment Program, the Water, Wasiewater, and
Storage Facilities Acquisition Program, the
Water Loan Assistance Fund, or the Flood
Control Program shall submit for develop-
ment fund manager approval three copies of
plans, specifications, and an engineering re-
port on the project, which data shall be as
detailed as would be requived for submission
to contractors bidding on the work, and
which shall include, as appropriate:

(1) analyses of the quality and
quantity of water to be used. If a dam and
a reservoir project is proposed, complete hy-
drology, flood routing, and storage capaci-
ties and corresponding elevations shall be
provided;

(2) details of the hydraulic gradient
calculations for pipelines and/or cpen chan-
nels based on maximum flow conditions;

(3) if a dam and reservoir project
is involved;

(A) a topographic map of the
dam site with contour intervals not exceeding
five feet. A plan of the dam shall be superim-
posed on this map showing the location of
spiliways, outlet conduit; cut-off walls, etc.
If an existing map is used, the source and
date of such map shall be given;

(B) a geologic evaluation of the
project area relating the local geologic set-
ting to the regional geologic setting, accom-
panied by dritling logs showing sufficient
density of test holes and sufficient lithologic
details to verify that a suitable development
site has been selected. A geologic profile of
the dam and a profile of the spillway along
its axis shall be provided. The profile shall
also show the location of the conduit, spill-
way, etc. Core drill holes shall be located and
spaced to show geologic conditions at the site
and shall be of sufficient depth to determine
foundation conditions. Geologic cross sec-
tions of the reservoir area shall also be shown
on a suitable map, including descriptions
that represent the local geolagic conditions.
Logs of the core drill holes and descriptions
of the geologic sections shall be prepared by
a professional geologist. All cores and bag
samples recovered shall be available for ex-
amination, by the staff of the executive ad-
ministrator, in proper condition and proper-
ly labeled. This evaluation should include a
survey of any oil and gas wells to determine
the possibility of contamination of the reser-
voir due to mineral wastes or to inadequately
plugged wells;

(C) a soils report giving the re-
commended embankments slopes, berms,
etc.; location of types of soil on the embank-
ment {(designate all borrow areas on con-
struction pians related to the embankment
zones of the dam); location of core trench
and slope of core trench; stability 1nalyses
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of the embankments; and scepage studies
and recommended drainage systems for the
embankment. Data fron: all soil tests per-
formed should be included. The above in-
formation shall also be shown and correct-
ly plotted on the plans, on both plan view
and elevation. A soils engineer assisted by
a geologist, when necessary, shall be respon-
sible for the planning and supervision of field
studies;

(D) cross sections of the dam em-
bankment and spillway sections at the max-
imum width section showing complete details
and dimensions;

(E) complete details on hydraulic
design of spillway structure. Unless other-
wise justified and approved by the commis-
sion, the combined spillway capacity will be

large enough to pass and properly still the .

probable maximum flood without overtop-
ping the dam;

(4) cross-sections of all structures in
sufficient number and detail to adequately
define ali features of the structure, and to
permit complete hydraulic and structural
analyses; and

(%) if a pipeline is proposed, the lo-
cation shown by stationing and bearing. Pro-
files of proposed pipeline routes will also be
required.

(b) An applicant seeking financial as-
sistance for wastewater projects pursuant to
the Water Quality Enhancement Program,
the Water, Wastewater, and Storage Acqui-
sition Program, and the Water Loan Assis-
tance Program shall submit for approval to
the executive administrator three copies of
plans and specifications and an engineering
design report, each of which shall conform
to the requirements regarding design criteria
for sewerage systems in §317.1(b) of this ti-
tle (relating to General Provisions) and shall
be as detailed as would be required for sub-
mission to contractors bidding on the work.
The commission shall alsc review and ap-
prove all plans and specifications for waste-
water treatment plants. In addition, the dp-
plicant shall submit for approval a draft
copy of the construction contract bid docu-
ment for each construction contract io be let
and 2 draft cperation and maintenance
manual for the sewerage system. The final
operation and maintenance manual shall be
submitted for approval by the time constuc-
tion is 90% complete. If a federal grant or
loan is involved, the applicant may also be
required to submit additional documents to
satisfy the requirements of the Environmen-
tal Protection Agency’s Construction Grant

_ Program, Public Law 92-500, Title II.

(c) All applicants shall comply with
the following.

(1) The plans and the enginreer re-
port shall be signed and sealed by a profes-
sional engineer registered in the State of
Texas. The report shall not be dated more
than six months prior to filing with the ex-
ecutive administrator or development fund
manager.

(2) Maps prepared and submitted in

conjunction with the oroject shall measure
22 or 24 inches by 36 inches outside, with
a two-inch binding. edge at the left; other
margins shall be not less than Y%-inch wide.

(3) Each engineering sheet, map,
etc., shail bear a title in the lower right-hand
corner showing the name and address of the
owner, the county, the sheet number, total
number of sheets, a description of detaiis,
and shall bear the seal and signature of a
registered professional engineer. Each set of
complete engineering plans and specifica-
tions shall be accompanied by a certificate
signed and sealed by a registered professional
engineer certifying that such plans and spec-
ifications were prepared in accordance with
generally accepted enginecring practices and
standards.

(4) All specifications for materials
and workmanship shall conform to such spe-
cifications as may be promulgated or recog-
nized by the board.

(5) The applicant shall provide
evidence that requirements and regulations
of all state and federal agencies having
Jurisdiction have been met.

(d) The board, executive administra-
tor, or development fund manager may re-
quire the submission of additional engineer-
ing data and information, if de smed neces-
sary.

§363.82. Land and Right-of-Way Acquisi-
tion Procedures Prerequisites.

(a) A general outline of practices, pro-
cedures, and policies for land acquisition, in-
cluding procedures for acquisition of rights-
of-way, easements, and relocations, both
voluntary and involuntary, shall be presented
for the executive administrator or develop-
ment fund manager’s approval.

(b) The board may require procedures
for control over project funds during con-
struction to assure disbursement within ap-
proved appraisals and estimates or as may
be requirad by judicial decree. In such event,
the procedures will require certification to
the executive administrator or development
fund manager that individual acquisitions or
relocations are within the appraised value or
engineer’s estimate prior to request for final
release of funds for such acquisition or re-
location. The procedures should make pro-
vision for submission to the executive admin-
istrator or development fund manager for
approval of individual tract appraisal reports
prior to contact with the owner of the tracts
to be acquired.

(¢) Inthe event of necessity for release
of funds in excess of the appraised value or
engineer’s estimate, the board may require
that requests be accompanied by a satisfac-
tory explanation and justification of the par-
ticipating political subdivision, together with
evidence of the extent, if any, that such ex-
cess will affect the estimated total project
cost. ‘

(d) The applicant should include,
within the general outline of the procedures,
the qualifications of the personnel proposed

for appraisal work, 