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Texas Register
The Texas Register (ISN 0362-4781) is published twice each week at least 100
times a year. Issues will be published on every Tuesday and Friday in 1987 with
the exception of January 6, September 1, December 1, and December 29 by the
Office of the Secretary of State.

Material in the Texas Register is the property of the State of Texas. However,
it may be copied, reproduced, or republished by any person for any purpose
whatsoever without permission of the Texas Register director, provided no such
republication shall bear the legend Texas Register or "Official” without the writ-
ten permission of the director. The Register is published under Texas Civil
Statutes, Article 6252-13a. Second class postage is paid at Austin, Texas, and
additional entry offices.

POSTMASTER: Please send Form 3579 changes to the Texas Register, PO. Box
13824, Austin, Texas 78711-3824.

Information Available: The 10 sections of the Register represent various facets
of state government. Documents contained within them include:

Governor—appointments, executive orders, and proclamations

Secretary of State—summaries of opinions based on election laws

State Ethics Advisory Commission—summaries of requests for opinions
and opinions

Attorney General—summaries of requests for opinions, opinions, and open
records decisions .

Emergency Rules—rules adopted by state agencies on an emergency basis

Proposed Rules—rules proposed for adoption

Withdrawn Rules—rules withdrawn by state agencies from consideration
for adoption, or automatically withdrawn by the Texas Register six
months after proposal publication date

Adopted Rules—rules adopted following a 30-day public comment period

Open Meetings—notices of open meetings

In Addition—miscellaneous information required to-be published by statute
or provided as a public service

Specitic explanations on the contents of each section can be found on the
beginning page of the section. The division also publishes accumulative quarterly
and annual indexes to aid in researching material published.

How To Cite: Material published in the Texas Register is referenced by citing
the volume in which a document appears, the words "“TexReg,’ and the begin-
ning page number on which that document was published. For example, a docu-
ment published on page 2402 of Volume 6 (1981) is cited as follows: 6 TexReg
2402.

In order that readers may cite material more easily, page numbers are now writ-
ten as citations. Example: on page 2, in the lower left-hand corner of the page,
would be written: “12 TexReg 2 issue date,” while on the opposite page, page
3, in the lower right-hand corner, would be written “issue date 12 TexReg 3.”

‘How To Research: The public is invited to research rules and information of
interest between 8 a.m. and 5 p.m. weekdays at the Texas Register office, 503E
Sam Houston Building, Austin. Material can be found by using Register indexes,
the Texas Administrative Code, rule number, or TRD number.

Texas Administrative Code
The Texas Administrative Code (TAC) is the approved, collected volumes of Texas
administrative rules.

How To Cite: Under the TAC scheme, each agency rule is designated by a TAC
number. For example, in the citation 1 TAC §27.15;

1 indicates the title under which the agency appears in the Texas
Administrative Code;
TAC stands for the Texas Administrative Code;

27.15 is the section number of the rule (27 indicates that the rule
is under Chapter 27 of Title 1; 15 represents the individual rule within
the chapter).
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TAC Titles Affected

TAC Tities Atfected—April

The foliowing is a list of the administrative rules
that have been published this month.

TITLE 1. ADMINISTRATION
Part V. Office of Secretary of State

1TAC §81.71 oo 1076, 1079, 1145, 1146
TTACEBIB oot 1125
TTAC §BL7T oot e 1176
TTAC §911 + oot 1315
1 TAC §91.11, §9112 ..o, 1316
1 TAC §§81.2191.38. ... v e, 1316
1 TAC §§91.4181.43 ... oo orire i, 1320
1 TAC §§91.5191.59 ...\ o'oeeeeenennn. 1321
1 TAC§§91.719175 ..., 1322
1 TAC §§91.91, 91.93-91.98 . . ................ 1323
TTAC §91113 . e e 1325
1 TAC §§91.131, 91.133-91135 . . .............. 1325

Part X. Automated information and
Telecommunications Council
TTACE2071 .. e 1083

TITLE 4. AGRICULTURE
Part 1. Texas Department of Agriculture
4 TAC §§7.8,7.11,7.24,7.40. 741 ............ 1215

TITLE 16. ECONOMIC REGULATION
Part . Railroad Commission of Texas

16 TAC §3.34 ..... e 117
16 TAC §5.411 oo, 1146
16 TAC §§7.27.04 . . oo, 1217, 1270
16 TAC §§7.21-7.30, 7.33-7.68 . . ..o 1219
1B TACE7.3T o et 1226
B TACE9T oo 1147
B TAC 97T oo, 1147
16 TAC §9.400 ..., 1147
16 TAC §9.401 ..o, 1148
16 TAC§9.402 ...\ 1148
16 TAC§9.403 ..o, .1149
16 TAC §9.404 ..o, 1149
16 TAC §9.405 ...\ 1149
16 TAC §9.406 ... veeeeeaeenns, 1150
16 TAC §9.407 ........... e 1150
16 TAC §9.408 ..o, 1151
16 TAC §9.409 ..o, 1151
16 TAC §9.410 ..o e, 1152
16 TAC §9.411 .o, 1152
16 TAC §9.412 .ot 1152
16 TAC §9.413 oot 1153
16 TAC §9.814 ..o, 1153
16 TAC §9.415 ..o, 1153
16 TAC §9.416 ..o e 1154
16 TAC §9.417 oo 1154
16 TAC §9.818 ..o, 1154
16 TAC §9.419 ..o, 1155
16 TAC §9.420 . ..o e 1155
16 TAC §9.421 ..o, 1159
16 TAC §9.822 .\ttt 1159
16 TAC §9.423 ..ottt 1160
16 TAC §9.424 ...\ 1160
16 TAC §9.425 ..o, 1160
1B TAC §9.426 ...\, 1161
16 TAC §9.427 oo 1161
16 TAC §9.828 ..o, 1161
16 TAC §9.429 ..o, 1162
16 TAC §9.430 . ..o, 1162
16 TAC §9.431 oot e, 1162
16 TAC §9.432 ..o, 1163
16 TAC §9.433 ..o, 1163

16TACE§9434 ... ... .. . 1164
B6TACE§9.435 ... ... ... 1164
16TACE§9436 ........ ... i 1165
16 TAC§9437 ... ... e 1165
16 TACSE9438 ... . ... 1165
1B6TAC§9439 ... .. . 1167
16 TAC§9.440 ... .. ... ... ... 1168
16TACEI.441 . ... ... 1168
B6TAC§9.442 ... ... ... .. 1169
16TAC§94433 ... ... .. i 1169
BTACE9.444 .. ... ... ... ... 1170
16 TAC§9.445 . ... ... ... . 1171
Part ll. Public Utility Commission of Texas
16TACE23.25 ....... .. 1083
Part IV. Texas Department of Labor and Standards
BTACE65.20 ... ... 1272
1B6TACEE533 ... . 1272
BTACEB552 ... 1272
16 TAC §70.21 ... .. 1177

TITLE 19. EDUCATION
Part 1l. Texas Education Agency

19 TAC §§73.0-73.3. .o 1358
19 TAC §73.21 oot oo 1358
19 TAC §73.41 ... 1358
19 TAC §73.61 .o 1358
19TACE77.26 ... 1357, 1359
19 TAC 881137 . .o oo 1359
19 TAC §141.481 ..., 1359
19TACE14943 . ... o 1357, 1361

TITLE 22. EXAMINING BOARDS
Part |. Texas Board of Architectural Examiners

22TACE3145 ... ... 1292
Part XI. Board of Nurse Examiners

2TACE217.3 ..o 1226
Part XX1l. Texas State Board of Public Accountancy

22TACE519.27 ... 1076

TITLE 25. HEALTH SERVICES
Part |. Texas Department of Health

25 TAC §§39.7,39.9,39.141 .................. 1292
25 TAC §§1451114524 . ............... 1270, 1227
25 TAC §§14511-145.25 . ............... 1270, 1227
25 TAC §§145.271145285. .. ........... 1270, 1249

Part Il. Texas Department of Mental Health and
Mental Retardation
25 TAC §§405.726-405.728 .................. 1289

TITLE 28. INSURANCE
Part !. State Board of Insurance

28 TAC §§31-39 .......... ... ... 1263
28 TAC §5.4201 ...... ... .. ... 1280
2BTAC §7.27 ..o 1085
28TACE91 ... . 177
TITLE 31. NATURAL RESOURCES AND

CONSERVATION

Part I. General Land Office
B1TACS16T ... 1077, 1079
S1TACS3.9 ... 1080
31TTACE3I 1080
31 TACE§41-46 ......... .. .. .. 1086
31TACSE§411416 . ... ............ ....... 1086
31 TAC §§4.214.25 . ... ... .. ...t 1087
31 TAC§§4.41-449 ... ... ... ............ 1088
31 TAC §4.41, 8442 ... ... ................. 1088
31 TAC §§4.51-455 ..................c.. ... 1088
31 TAC §§4.61-469 ........................ 1089

¥ TAC Titles Affected
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31 TAC §§4.714.79 ..o 1089
31 TAC §§4.81-4.83 ... .. 1089
31 TAC §§4.91-4.100. . . . .. e 1090
31 TAC §§4.91-4.98 ........ . ..... .. .. 1090
31 TAC §§4.111-4118 .. ..o 1090
31 TAC §§4.11-4320 ... .................... 1091
31 TAC §§4.130-4137 . oo 1091
31 TAC §§4.131-4.433 ..o 1092
31 TAC §§4.141-4.144 ... ................. ... 1092
31 TAC §§4.151-4156 .. ..............0o.. .. 1092
31 TAC §§4.151-4.153 ... ... 1092
31 TAC §§4.161-4.965 . . ... 1093

Part 1. Parks and Wildlife Department
31 TAC §§65.6, 65.11, 65.13, 65.32, 65.33, 65.38,
65.42, 65.44, 65.46, 56.62, 65.63, 65.71, 65.78 ..1119

31TACE§65.20 ............. ... 1123
31 TAC §65.27 ............ ....... e 1124
31 TAC§65.500 . ........ ... ..., 1125
Part IX. Texas Water Commission

31 TAC §§281.2, 281.3, 281.5,281.22.......... 1326
31 TACE305105 ........... ... . covin. .. 1271
31 TAC§305145 ... ... .. .............. 1271
31 TAC §§305.23-305.25, 305.30. ............ 1329
31 TAC §§305.42-305.44, 305.46, 305.50, 305.51 1329
31 TAC §§305.62-305.65, §30568............. 1331
31 TAC §§305.96, 305.101-305.104 ............ 1332
31TAC§305106 . ..., 1332
31 TAC §305.125, §305.128 . ................. 1332
31 TAC §305.401 ..................ceu... 1333
31 TAC §§335.1, 335.2, 335.6, 335.11-335.15,

336.22.335.24 . ... ... ... 2448
31TAC §335.9,§33510. . .................... 1342
31 TAC §§335.9, 335.10, 335.28, 335.29........ 1343
31 TAC §335.41,833543................. ..1345
31 TAC§33561 .......... ... .. ... 1271
31 TAC §§335.61, 335.69, 335.71, 335.74-335.77 . 1346
31 TAC §335.74,8§335.78. . .. ... .. 1349
31 TAC §§335.111, 335.112, 335.114, 335.118, 335.119,
335.121, 335.123, 335.125, 335126 ............ 1351
31 TAC §335127 . ... i 1353
31 TAC §§335.152, 335.154, 335.156, 335.175. . ..1353
31 TACSE335178 . ... ... 1354
31 TAC §335.221 ............. ... ... ... 1354
31 TAC §335.251 ... ....... .. i, 1355

TITLE 34. PUBLIC FINANCE
Part I. Comptroller of Public Accounts

34TACS§332 ............ e 1355
34TACSE3336 .........ov i 1266
34TAC 3543 . ... .. ... ... .. 1273
34 TAC §§5.121-5127 . . ... .................. 1093
Part IV. Employees Retirement System of Texas
3TACE813 ... 1078

TITLE'37. PUBLIC SAFETY AND CORRECTIONS
Part I. Texas Department of Public Safety
37TAC§1.3, 814 .. .. ... 1081
37TAC§1141 . 1267
Part VIi. Texas Commission on Law Enforcement

Officer Standards and Education
37 TAC §§211.74, 211.80, 211.82, 211.96, 211.99 . 1273

37 TAC §211.82,8211.85 . ................... 1267
Part IX. Texas Commission on Jail Standaids
37TAC§263.53 ... ... ... 1081

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services

40 TAC §29.101, 829104 .................... 171
40 TAC §§29.1701-291703 .. ................ 1172
40 TAC §33.402,§33.405.................... 173
40 TAC §47.5901 .......................... 1178
40 TAC §47.6901 .......................... 1268
40 TAC §48.9804 .......................... 1180
40TAC §85.2035 . ......................... 1292
40 TAC §85.2036, §85.2037.................. 1293
40 TAC §§103.8, 103.9, 10314 ... ............. 1173
40TACGI0319. ... 1174
Part IX. Texas Department on Aging
AOTACSE2519 ... 1291

TITLE 43. PUBLIC FINANCE
Part |. State Department of Highways and Public

Transportation
43TAC 8255 ... ... . o 1175
Part IV. Employees Retirement System of Texas
43TAC 8813 ... i 1145
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Proposed

Ru I e s Before an agency may permanently adopt a new or amended rule, or repeal an existing rule, a pro-

posal detailing the action must be published in the Register at least 30 days before any action
may be taken. The 30-day time period gives interested persons an opportunity to review and make oral or written
comments on the rule. Also, in the case of substantive rules, a public hearing must be granted if requested by at
least 25 persons, a governmental subdivision or agency, or an association having at least 25 members.

Symbology in proposed amendments. New language added to an existing rule is indicated by the use of bold

text. [Brackets] indicate deletion of existing material within a rule.

TITLE 1.
ADMINISTRATION

Part IV. Office of the
Secretary of State

Chapter 91. Texas Register

The Texas Register, Office of the Secretary
of State, proposes amendments to §§91.1,
9111, 9112, 91.21-91.39, 91.41-91.43,
91.51-91.589, 91.71-91.75, 91.91, 91.93-91.98,
91.113, 91.131, and 91.133-91.135, concern-
ing Texas Register. The amendments add
new definitions; delete the word “divi-
sion,” as the Texas Register is no longer
a division in the Office of the Secretary
of State; delete the word “rule” and re-
place it with the word “'section;” replace
the word “shall” with the word “must,” in
order to more clearly explain Texas Reg-
ister policies and procedures; list accep-
table typestyles for submissions; delete
all references to the old 10-digit number-
ing scheme of the Register; and add the
following requirements: proposals may
only be adopted once; extra pages may
not be inserted in the preamble forms;
agenda summaries for open meetings
may not exceed the blanks provided on
the submission form; actual text of sec-
tions proposed for repeal must not be
submitted; style changes made in the pro-
posed text must be included in the
adopted text; and new language in pro-
posed amendments must be under-
scored, rather than in all caps as
previously required.

Dan Procter, director, has determined that
for the first five-year period the proposed
sections will be in effect there will be no
fiscal implications for state or local gov-
ernment or small businesses as a result
of enforcing or administering the sec-
tions.

Mr. Procter also has determined that for
each year of the first five years the sec-
tions are in effect the public benefit an-
ticipated as a result of enforcing the
sections will be more clear policies regar-
ding submissions to the Texas Register,
thereby decreasing the chances of sub-
missions being rejected. There is no an-
ticipated economic cost to individuals
who are required to comply with the pro-
posed sections.

Comments on the proposal may be sub-
mitted to Dan Procter, Director, Texas

Register, PO. Box 13824, Austin, Texas
78711-3824. Comments will be accepted
for 30 days after publication in the Texas
Register.

Definition of Terms
*1 TAC §91.1

The amendment is proposed under the
Administrative Procedure and Texas
Register Act, Texas Civil Statutes, Arti-
cle 6252-13a, which created the Texas
Register within the Office of the
Secretary of State and authorize the of-
fice to adopt rules governing the submis-
sion of documents for publication.

§91.1. Definitions. The following words
and terms, when used in this chapter, shall
have the following meanings, unless the con-
text clearly indicates otherwise.

ACA—The Administrative Code
Act, Texas Civil Statutes, Article 6252-13b.

APTRA—The Administrative Proce-
dure and Texas Register Act, Texas Civil
Statutes, Article 6252-13a.

Agency—Any state board, commis-
sion, department, or officer having statewide
jurisdiction, other than an agency wholly
financed by federal funds, the legislature, the
courts, and institutions of higher education,
that makes rules or determines contested
cases.

Certifying official—A person autho-
rized by an agency to certify documents sub-
mitted for filing with the Texas Register
[Division], Office of the Secretary of State.

Code—The Texas Administrative
Code established by the ACA, also referred
to as [the] TAC.

Electronic  transmission—The
transmission of data between word or data
processors over either dedicated cables or
commercial lines.

Letter of certification—A statement
which specifies the type of submission that
has been transmitted by electronic means to
the Texas Register , and which has been sign-
ed by the agency’s designated certifying of-
ficial and agency liaison.

Liaison—A person designated by an
agency to act as its representative to the
Texas Register [Division].

Person—Any individual, partner-
ship, corporation, association, governmen-
tal subdivision, or public or private organ

ization of any character other than an
agency.

Register—The Texas Register
established by the APTRA.

Rule—Any agency statement of gen-
eral applicability that implements, interprets,
or prescribes law or policy, or describes the
procedure or practice requirements of an
agency.

(A) The term includes the
amendment or repeal of a prior section
[rule], but does not include statements con-
cerning only the internal management, or-
ganization, or personnel practices of an
agency and not affecting private rights or
procedures.

(B) The following shall not con-
stitute rulemaking:

(i) astatement applied only to
specifically named persons or agencies;

(ii) the duplication or
paraphrasing of Texas statutes. The one ¢x-
ception allowed is that of repeating statutory
definitions as rule definitions; )

(iif) a statement applied ex-
clusively to employees of the issuing agenzy
and not affecting the rights or procedures of
persons or agencies outside of the employ-
ment of the issuing agency.

(C) If the use of a specific form
is required by an agency, and if the form im-
poses requirements not imposed by statute
or by rule, the portions of the form itself
which impose such requirements shall be
adopted as a section [rule].

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency's au-
thority to adopt.

Issued in Austin, Texas, on Apni 14, 1987.

TRD-8703277 Randall H. Erben
Assistant Secretary of
State

Earliest possible date of adoption:
May 22, 1987

For further information. please call
(512) 463-5561

* * *

% Proposed Rules
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Agency Liaison
*1 TAC §91.11, §91.12

The amendments are proposed under the
Administrative Procedure and Texas Reg-
ister Act, Texas Civil Statutes, Article
6252-13a, which created the Texas Regis-
ter within the Office of the Secretary of
State and authorize the office to adopt
rules governing the submission of docu-
ments for publication.

§91.11. Function.

(a) A representative. The liaison shall
represent his or her agency or agencies in all
matters relating to the Texas Register.

(b) Background knowledge. The
liaison should be familiar with:

(1) the Administrative Procedure
and Texas Register Act;

(2) the Administrative Code Act;

(3) the Texas Open Meetings Law;

(4) other legislation relating to the
Texas Register;

(5) statutes governing the liaison’s
agency;

(6) rules of the Texas Register, Of-
fice of the Secretary of State; and

(7) the most recent edition of the
Texas Register Form and Style Manual.

(c) Responsibilities. All documents fil-
ed by an agency shall be coordinated through
the agency liaison whose responsibilities in-
clude the following.

(1) He or she shall, by signing the
[rule] submission form, verify that the fil-
ings have been carefully reviewed and, to the
best of his or her knowledge and belief, the
documents have been processed properly and
are correct as to format and content. For
purposes of this section:

(A) correct as to format means
the section [rule] is organized in the proper
structure (i.e., subsections, paragraphs, etc.);

(B) correct as to content means
the submission contains all the procedural
requirements of the APTRA and the neces-
sary information for the proper filing of
documents.

(2) He or she must, by signing the
[rule] submission form, verify that the sub-
mitted sections [rules] have been reviewed by
legal counsel whose responsibility, according
to the APTRA, it is to determine whether
the [rule] action is within the agency’s legal
authority.
§91.12. Appointment. The director of
the Texas Register [Division) must [shall] be
notified in writing as to the appointment of
a liaison and certifying official, and as to any
changes that may occur in those appoint-
ments [that appointment].

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency’s au-
thority to adopt.

Issued in Austin, Texas, on April 14, 1987.

TRD-8703278 Randall H. Erben
Assistant Secretary of
State

Earliest possible date of adoption:
May 22, 1987

For turther information, please call
(512) 463-5561.

* * *

Filing of Documents
*1 TAC §§91.21-91.39

The amendments are proposed under the
Administrative Procedure and Texas
Register Act, Texas Civil Statutes, Articie
6252-13a, which created the Texas Regis-
ter within the Office of the Secretary of
State and authorize the office to adopt
rules governing the submission of docu-
ments for publication.

§91.21. Compliance; Nonacceptance of
Documents.

(a) The following documents shall be
filed with the Texas Register, Office of the
Secretary of State, and published by the
secretary of state in the 7Texas Register:
emergency, proposed, and final rulemaking
action; notices of open meetings; appoint-
ments, executive orders and proclamations
of the governor of Texas; summaries of re-
quests for opinions, opinions, and open
records decisions of the attorney general of
Texas; summaries of opinions issued by the
State Ethics Advisory Commission; election
law and lobby law opinions of the Texas
secretary of state pursuant to Texas Civil
Statutes, Article 6252-9c¢; notices filed by the
banking commissioner pursuant to Texas
Civil Statutes, Article 342-401a(B)(6); notices
filed by the savings and loan commissioner
pursuant to Texas Civil Statutes, Article
5069-1.07; notices filed by the Office of Con-
sumer Credit Commissioner pursuant to
Texas Civil Statutes, Article 5069-1.04;
notices filed by agencies, regional councils
of government, and the Texas State Library
pursuant to Texas Civil Statutes, Article
6252-11c; notices of adoptions filed by the
State Board of Insurance pursuant to the In-
surance Code, Article 5.96 and Article 5.97;
proposal requests for private consultant ser-
vices pursuant to Texas Civil Statutes, Arti-
cle 6252-11c; Court of Criminal Appeal rules
of appellate procedure and rules of criminal
evidence pursuant to Texas Civil Statutes,
Article 1811f, §3; and miscellaneous notices
of general interest to the public of Texas.

(b) All documents must [shall] be filed
with the Texas Register, Office of the
Secretary of State, in accordance with the
format, content, and procedural require-
ments specified by the APTRA, the ACA,
the Texas Open Meetings Law, the law
relating to use of private consultants by state
agencies, and by the rules of the Texas
Register, Office of the Secretary of State.
The Office of the Secretary of State is vested
with the authority to ensure the effective ad-
ministration of the governing statutes cited
in this subsection as they relate to the Texas
Register. Therefore, pursuant to the re-

quirements contained in Texas Civil Statutes,
Articles 6252-11c, 6252-13a, 6252-13b, and
6252-17, as they relate to the Texas Register,
and the requirements set forth in the promul-
gated sections [rules] of the Texas Register
contained in this chapter [Chapter 91 of this
title (relating to Texas Register)], the Texas
Register, Office of the Secretary of State,
may refuse to accept for filing and publica-
tion any document that does not conform
to such requirements. Should any document
not be accepted for filing and publication,
the Texas Register, Office of the Secretary
of State, shall issue notice of such fact to the
liaison of the issuing agency and shall set
forth the reason(s) why the document was
not accepted for filing and publication by the
Texas Register, Office of the Secretary of
State.

(c) Supplemental information concern-
ing Texas Register policies, procedures for
submission of documents, and style
guidelines is contained in the Texas Register
Form and Style Manual, as revised 1987
[1980}, and as periodically updated.

§91.22. Transmittal Methods; Receipt;
Acknowledgment.

(@) Two certified copies of each docu-
ment to be filed with the Texas Register
[Division], Office of the Secretary of State,
together with the appropriate submission
forms, shall be mailed to the following ad-
dress: Texas Register [Division], Office of
the Secretary of State, P.O. Box 13824,
Austin, Texas 78711-3824, or delivered to the
office of the Texas Register [Division],
Room 503F [503E}, Sam Houston Building,
201 East 14th Street, Austin, Texas.
Documents may be sent through the means
most expedient to the sender, e.g.: U.S. mail,
commercial courier, hand delivery, and so
on.

(b) A document is received for filing
when the document is date/time stamped in
the office of the Texas Register [Division].
Pursuant to the provisions set forth in §91.21
of this title (relating to Compliance; Nonac-
ceptance of Documents), a document is
either accepted for public inspection filing
in the office of the Texas Register [Division]
and publication in the Texas Register or not
accepted and returned to the issuing agency.

(c) If acknowledgment of receipt by
the Texas Register [Division] is requested by
checking the appropriate blank on the sub-
mission form, the agency must [shall] sub-
mit an additional submission form,
completed and verified or certified, at the
same time the document is filed with the
Texas Register [Division] (three copies in all).
The agency must [shall] only submit a third
copy of the submission form and not the en-
tire document to be filed. The additional
submission form will be date/time stamped
and returned to the issuing agency and will
serve as the acknowledgment. Any material
accompanying the additional submission
form will not be returned to the issuing
agency.
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(d) The submission of documents via
electronic transmission is the only exception
to subsections (a)-(c) of this section. (See
§91.40 of this title (relating to Electronic
Transmission) for filing procedures under
this method.)

§91.23. General Filing Procedures: [Rules
or] Sections.

(@) [Rules or} Sections must [may] be
filed individually, by subchapter, or by an
undesignated head; where chapters are not
divided into subchapters or undesignated
heads, {rules or] sections may be filed by
chapter.

(b)  Agency policies based in whole or
part upon opinions or similar determinations
of the attorney general of Texas shall be pro-
mulgated and filed with the Texas Register
[Division], Office of the Secretary of State,
as [rules or] sections when applicable.

(¢) [Rules or] Sections which have
been rendered obsolete, inconsistent, or in-
valid by legislation, constitutional amend-
ment, or court decision must [shall] be
formally revised or repealed in accordance
with rulemaking procedures and filed with
the Texas Register [Division], Office of the
Secretary of State.

§91.24.  Procedure for Filing Withdrawals.
(a) Agency withdrawals.

(1) Withdrawal of emergency
adoptions.

(A) The period of effectiveness
of an emergency adoption may be ter-
minated prior to the date originally specified
by submitting two completed and verified
submission forms. The withdrawal of emer-
gency adoptions must be submitted in accor-
dance with the provisions of §91.93 of this
title (relating to Form for Section [Rule]
Action).

(B) (No change.)

(2) Withdrawal of proposed sec-
tions [rules].

(A) A proposal may be with-
drawn prior to its adoption or before the ef-
fective date of the automatic withdrawal (see
subsection (b) of this section) by submitting
two completed and verified submission
forms. The withdrawal of a proposed sec-
tion [rule} must be submitted in accordance
with the provisions of §91.93 of this title
(relating to Form for Section [Rule] Action).

(B) (No change.)

(b) Automatic withdrawals.

(1) If a proposal is not adopted or
withdrawn within six months after the date
of publication in the Texas Register, it will
be automatically withdrawn by this office.
Notice of the automatic withdrawal will ap-
pear in the next regularly scheduled issue of
the Texas Register. The effective date of the
automatic withdrawal will appear immedi-
ately following the published noticed.

(2) No further action may be taken
on a proposal which has been automatical-
ly withdrawn. However, this does not
preclude a new proposal of an identical or
similar section (rule] following normal

rulemaking procedures.
(3) (No change.).

§91.25.  Procedure for Filing Emergency
Adoptions.

(@) According to the provisions of the
APTRA, §5(d), emergency rulemaking ac-
tion may be promulgated on fewer than 30
days’ notice.

(b) The notice of adoption of
emergency action must [shall] contain the
following information in the order shown:

(1)-(3) (No change.)

(4) the text of the [rule or] section;

(5) certification by an authorized
agency official according to §91.58 of this
title (relating to Certification).

() (No change.)

(d) Subsequent to the original filing of
an emergency amendment to a permanently
adopted [rule or} section or the emergency
adoption of a new [rule or} section, an
emergency amendment may be made to the
original action as many times as needed dur-
ing the 180-day period of effectiveness of the
original emergency action (120 days original
period of effectiveness plus 60 days renewal
of effectiveness). All such amendments shall
have identical expiration dates.

() (No change.)

() The effectiveness of original
emergency action taken shall be renewable
once for a period not exceeding 60 days by
filing two completed and verified submission
forms. A renewal notice shall be filed dur-
ing the last 20 days of the original period of
effectiveness. The renewal must [shall] take
effect immediately upon the expiration of the
original period of effectiveness.

(8) (No change.)

§91.26. Procedure for Fiting Proposals.

(@) Thirty days’ notice. Prior to the
adoption of a proposal, an agency must
[shall] give at least 30 days’ notice of its in-
tended action.

(b) Adoption by reference. The Texas
Register, [Division of the] Office of the
Secretary of State, adopts by reference the
proposed preamble form, as amended
[1983], which shall be used when submitting
proposals. Copies of this form may be ob-
tained from the Office of the Secretary of
State, Texas Register, P.O. Box 13824,
Austin, Texas 78711-3824.

(c) Exceptions. If the proposed
preamble form does not suit the needs of the
agency by not allowing for adequate space
and/or not addressing specifics that would
only apply to the particular agency, the agen-
Cy may design its own form. The agency
must ensure that all of the information listed
in paragraphs (1)-(5) of this subsection is in-
cluded in the following order.

(1) (No change.)
(2) Fiscal note. A fiscal note con-
taining one of the following:

(A) alisting of the fiscal implica-
tions for enforcing or administering the sec-
tion [rule] as proposed. The listing should
include:

1) (No cl.ange.)

(1i) the effect on state govern-
ment for each year of the first five years the
section [rule] is in effect:

(I)-(1l1)  (No change.)

(iii}  the effect on local govern-
ment for each year of the first five years the
section [rule] is in effect:

(D-(I1) (No change.)

(iv) the effect on small
businesses:

(I) astatement that the sec-
tion [rule] is promulgated under the authori-
ty of the Texas Tax Code, Title 2; or

(I) an analysis of the cost
of compliance with the section [rule] for
small businesses; and

(IIl) a comparison of the
cost of compliance for small businesses with
the cost of compliance for the largest busi-
nesses affected by the section [rule], based
on at least one of the following standards;

(-a-)-(-c-) (No change.)

(B) (No change.)

(3)  Public benefit/cost note. A pub-
lic benefit/cost note containing the follow-
ing:

(A) (No change.)

(B) the public benefits to be anti-
cipated for each year of the first five years
the section [rule] will be in effect. If no dollar
amount can be determined, then this may be
set out in narrative form;

(C) the possible economic cost to
persons who are required to comply with the
section {rule]. This should include the
specific areas that apply to the agency in
which this proposal will have an effect for
each year of the first five years the section
[rule) will be in effect.

(4) (No change.)

(5} Statutory requirements. A state-
ment containing the statute (article and sec-
tion) or other authority under which the
proposal is submitted. The agency must also
explain how it interprets the provisions as
authorizing or requiring the section [rule] as
proposed.

(d) Text. The text of the proposal
must [shall] be formatted according to the
provisions set forth in §91.53 of this title
(relating to Format for Emergency and Pro-
posed Repeal Action) and §91.56 of this ti-
tle (relating to Typography).

(e) Centification. Following the text of
the section {rule), the agency must provide
a certification as set qut in §91.58 of this ti-
tle (relating to Certification).

() Proposed effective date. In
calculating the proposed date of adoption,
day one of the 30-day period begins on the
day after the date of publication in the Texas
Register and continues for 30 full calendar
days before the day the section [rule] may
be submitted for adoption. Therefore, the
earliest date the section [rule] may be sub-
mitted for adoption is the 31st day after pub-
lication of the proposal.
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§91.27.  Procedure for Fiing Adopons.

(a) Thirty days’ notice. Under normal
rulemaking procedures, at least 30 days must
elapse between the publication of the pro
posal in the Texas Register and filing of the
adoption. A proposal may only be adopted
once.

(b) (No changc.)

(c) Exceptions. If the adoption pream-
ble form does not suit the needs of the agen-
¢y by not allowing for adequate space
and/or not addressing spectfics that would
only apply to the particular agency, the agen-
cy may use the forms as 2 guide and type
the information according to §91.51 of this
title (relating to Paper Size and Form)
[design its own form]. The agency must en-
sure that all of the information listed in
paragraphs (1)-(7) of this subsection s -
cluded in the following order:

(1) the board, agency, or commus-
sion issuing the adoption, TAC section
[and/or Texas Register rule code number];
whether the adoption is with or without
changes to the proposed text; date of the
issue in which the proposal was published,;
and the Texas Register citation;

(2) reasoned justification of the sec-
tion [rule];

(3) restatement of factual bases
(i.e., how the section [rule] will function);

(4) summary of comments received
regarding the proposal, or a statement that
no comments were received (if no comments
were received, omit paragraphs (5) and (6)
of this subsection);

(5) list of groups or associations for
and against the section [rule];

(6) reasons why the agency dis-
agrees with comments; and

(7) a statement containing statute
(article and section) or other authority, ex-
plaining agency’s interpretation of the pro-
visions of this particular authority, and how
it authorizes or requires the section [rule].

(d) Extra pages may not be used
within the form. Either the form or typed
pages may serve as the preamble.

@[(d)} Text. The document must con-
tain the text of the section [rule] being sub-
mitted for adoption. The text must [shall}
be formatted according to the provisions set
forth in §91.54 of this title (relaung to For-
mat for Final Repeal Action) and §91.55 of
this title (relating to Format for Adopted
Text).

(Hlte)] Certification. Followng the text
of the section [rule], the agency must pro-
vide a certification as set out in §91.58 of
this title (relating to Certification)

(@[N] Effective date of adopuon. The
adoption shall take effect 20 full calendar
days after filing of the notice of final action
with the Texas Register, unless a later date
is specified. In calculating the effective date,
day one shall be the first calendar day after
filing, therefore, the earliest date the {rule
or] section may become effective is the 21st
calendar day after filing.

(M[(g)] Exempt msurance adopuions.

Notice of adoption under the Insurance
Code, Article 5.96 and Article 5.97, shall be
filed in accordance with §91.36 of this title
(relating to Procedure for Filing Notice of
Adoption under the Insurance Code, Arti-
cle 5.96 and Article 5.97).

§91.28.  Procedure for Filing Notice of
Open Meeting.

(a) Notice of an open meeting must
[shall] be submitted to the Teaas Register
{Division], Office of the Secretary of State,
in accordance with the provisions of the
Texas Open Meetings Law, Texas Civil Stat-
utes, Article 6252-17.

(b) Notice of an open meeting must
[shall] be submitted on two copies of Form
TR-3, Submission Form—Notice of Open
Meeting, and on one three-inch by five-inch
index card, according to the requirements set
forth in §91.94 of this title (relating to Form
for Notice of Open Meeting).

(¢c) If the complete agenda cannot be
stated in the blanks provided on the submis-
sion form, the agency must [shall] sum-
marize the agenda in the blanks provided for
publication purposes only. The Texas
Register will not accept for filing any notice
that contains 2 summary exceeding the
blanks provided. The agency must [shall]
then attach three copies of the complete
agenda for (iling, one copy attached to each
submission form and one copy attached to
the index card. When an agenda is sum-
marized, the Texas Register shall publish
with the notice a statement that the agenda
is summarized for publication purposes.

(d) Both tte submission forms and the
index card mus: [shall] be certified by an
authorized agency official, according to the
requirements set forth in §91.94 of this title
(relating to Form for Notice of Open
Meeting).

(e) The Texas Register [Division] shall
be responsible for delivering all notices of
open meetings to the Office of the Secretary
of State in the State Capitol for posting|, ex-
cept in the following instances. A notice of
open meeting submitted on the last possible
day in order to meet the seven-day require-
ment imposed by the Texas Open Meetings
Law, and received and filed by the Texas
Register [Division] after 4:30 p.m. on the last
day, shall be delivered to the capitol for
posting by the issuing agency. Likewise, an
emergency notice received and filed by the

exas Register [Division] 30 minutes or less
before the two-hour requirement imposed by
the Texas Open Meetings Law shall be deli-
vered to the capitol for posting by the issu-
ing agency]. In order, to meet the 72-hour
requirement imposed by the Texas Open
Meetings Law, regional agencies and institu-
tions of higher education which utilize the
U.S. postal service as a means of submitting
notice of open meeting are encouraged to
have such notice postmarked at least 10 days
prior to the scheduled day of the meeting.
For a notice [postmarked at least 10 days
prior to the scheduled day of the meeting

but] received too late to comply with the
72-hour provision, the issuing agency will be
called by telephone and notified of the late
receipt. The Texas Register [Division] will
not accept for filing a late notice unless the
agency wishes to take one of the following
four alternative courses of action.

(1) The agency may cancel or
reschedule the [scheduled] meeting if it has
not already been conducted.

(2) The agency may authorize the
Texas Register [Division] to designate the
meeting as an emergency meeting if the agen-
cy determines such designation may be jus-
tified under the emergency provisions of the
Open Meetings Law. An agency shall not
designate a meeting as an emergency mere-
ly for purpose of administrative expediency.

(3) The agency may take no reme-
dial action at all and conduct the meeting,
risking judicial invalidation of any business
conducted if it is challenged in court.

(4) If an agency has already con-
ducted a meeting before being notified by the
Texas Register [Division} that the notice was
received too late to comply with the 72-hour
provision, the agency may give due notice
of a new meeting at which any business con-
ducted at the originally scheduled session will
be ratified.

(D An agency is not required by the
Open Meetings Law to file and post a can-
cellation notice of a meeting which has
previously been filed and posted. However,
if an agency desires, it may notify the Texas
Register [Division] by telephone of a meeting
cancellation, The Texas Register [Division}
will then [notify the appropriate staff of the
secretary of state’s office to] remove the
notice from the bulletin board in the State
Capitol. If a meeting is canceled by tele-
phone, the agency must [shall] submit a
follow-up letter to the Texas Register
[Division].

(g) The seven-day posting requirement
imposed by the Texas Open Meetings Law
is interpreted by the Texas Register [Divi-
sion], Office of the Secretary of State, to
mean seven full 24-hour periods preceding
the day of the meeting. In calculating the
seven-day period, day one begins on the first
calendar day after the notice is posted and
continues for seven full calendar days pre-
ceding the day of the meeting. Thus, the day
of posting and the day of the meeting shall
not be included in calculating the seven-day
period.

(h) Open meetings that are reschedul-
ed for a new day/date, time, and/or loca-
tion must be submitted according to the
requirements of this section and §91.94 of
this title (relating to Form for Notice of
Open Meeting).

§91.29.  Procedure for Filing Actions of the
Governor. Appointments, executive
orders, and proclamations of the governor
of Texas submitted for publication in the
governor’s section of the Texas Register must
[shall] be certified and submitted with the ap-
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propriate submission form, according to the
requirements set forth in §91.96 of this title
(relating to Form for Governor, Attorney
General, Secretary of State, and State Ethics
Advisory Comimission). Such documents
shall be published in the next issue of the
Texas Register following the date such
documents are received by the Texas Regis-
ter, subject to the deadline requirements con-
tained in §91.113 of this title (relating to
Deadlines).

§91.30. Procedure for Filing Actions of the
Attorney General. Summaries of opinions,
requests for opinions, and open records deci-
sions of the attorney general of Texas sub-
mitted for publication in the attorney
general’s section of the Texas Register must
[shall] be certified and submitted with the ap-
propriate submission form, according to the
requirements set forth in §91.96 of this title
(relating to Form for Governor, Attorney
General, Secretary of State, and State Ethics
Advisory Commission). Such documents
shall be published in the next issue of the
Texas Register following the date such
documents are received by the Texas
Register, subject to the deadline re-
quirements contained in §91.113 of this ti-
tle (relating to Deadlines).

§91.31. Procedure
Miscellaneous Notice.

(a) A miscellaneous notice not re-
quired to be published in the Texas Register
will be published at the discretion of the
Texas Register [Division], Office of the
Secretary of State. Such a notice must be no
more than three double-spaced typed pages.

(b) A miscellaneous notice must
[shall} conform to the format requirements
specified for other documents as to paper
size and form as set forth in §91.51 of this
title (relating to Paper Size and Form) and
must [shall] be certified and submitted with
the appropriate submission form.

{c) Miscellaneous documents required
by statute to be published in the Texas
Register must contain a statutory citation on
the submission form.

§91.32.  Procedure for Filing Notice of Ap-
plication To Acquire State Bank Securities.
(a) Each notice required to be submit-
ted by the banking commissioner for publi-
cation in the Texas Register, pursuant to
Texas Civil Statutes, Article 342-401a(B)(6),
must [shall] be filed in accordance with
§91.22 of this title (relating to Transmittal
Methods; Receipt; Acknowledgment).

(b) Each copy of each notice must
[shall} be accompanied by the appropriate
submission form, completed and verified,
according to the requirements set forth in
§91.95 of this title (relating to Form for
Miscellaneous Document).

(c) The notice shall be published in the
next issue of the Texas Register following the
date the notice is received by the Texas
Register [Division], subject to the deadline
requirements contained in §91.113 of this ti-

for Filing a

tle (refating to Deadlines).

§91.33.  Procedure for Iiling Notice
Related 1o the Use of Private Consultant
Services.

(a) Notice relaung to the use of private
consulting services must [shall] be filed pur-
syant to the provisions of Texas Civil Stat-
utes, Article 6252-11c.

(1) Inaddition to the requirements
set forth in Texas Civil Statutes, Article
6252-11c, §6(a), a state agency or regional
council of government must [shall] include
in the notice a statement that the request for
consulting services is filed pursuant to the
provisions of Texas Civil Statutes, Article
6252-11c¢.

(2) Inaddition to the requirements
set forth in Texas Civil Statutes, Article
6252-11¢, §6(b), a state agency or regional
council of government must [shall] include
in the notice:

(A) astatement that the award of
consulting services is filed pursuant to the
provisions of Texas Civil Statutes, Article
6252-11c; and

(B) the Texas Register citation of
the consultant proposal request.

(b) The Texas State Library must
(shall] comply with the requirements set
forth in Texas Civil Statutes, Article
6252-11c, §6(c). .

(¢) The quarterly list of reports re-
quired to be filed by the Texas State Library
and each notice required to be filed by a state
agency or a regional council of government
for publication in the Texas Register, pur-
suant to Texas Civil Statutes, Article
6252-11¢, must [shall] be filed in accordance
with §91.22 of this title (relating to Transmit-
tal Methods; Receipt; Acknowledgment).

(d) Each copy of each notice or list of
reports must [shall] be accompanied by the
appropriate submission form, completed and
verified, according to the requirements set
forth in §91.95 of this title (relating to Form
for Miscellaneous Document).

(e) The notice shall be published in the
next issue of the Texas Register following the
date the notice is received by the Texas
Register [Division}, subject to the deadline
requirements contained in §91.113 of this ti-
tle (relating to Deadlines).

() (No change.)

§91.34. Procedure for Filing Notice of In-
terest Rate.

(a) Each notice required to be submit-
ted by the savings and loan commissioner for
publication in the Texas Register, pursuant
to Texas Civil Statutes, Article 5069-1.07,
must [shall] be filed in accordance with
§91.22 of this title (relating to Transmittal
Methods; Receipt; Acknowledgment).

(b) Each copy of each notice must
[shall] be accompanicd by the appropriate
submission form, completed and verified,
according to the requirements set forth in
§91.95 of this title (relating to Form for Mis-
cellaneous Document).

(¢) The notice shall be published in the

next issue of the Texas Register following the
date the notice is received by the Texas
Register [Division], subject to the deadline
requirements contained in §91.113 of this ti-
tle (relating to Deadlines).

§91.35. Procedure for Filing Notice of
Rate Ceiling.

(a) Each notice required to be submit-
ted by the Office of Consumer Credit Com-
missioner for publication in the Texas
Register, pursuant to Texas Civil Statutes,
Article 5069-1.04, must [shall] be filed in ac-
cordance with §91.22 of this title (relating
to Transmittal Methods; Receipt;
Acknowledgment).

(b) Each copy of each notice must
[shall] be accompanied by the appropriate
submission form, completed and verified,
according to the requirements set forth in
§91.95 of this title (relating to Form for
Miscellaneous Document).

(¢) The notice shall be published in the
next issue of the Texas Register following the
date the notice is received by the Texas
Register [Division], subject to the deadline
requirements contained in §91.113 of this ti-
tle (relating to Deadlines).

§91.36. Procedure for Filing Nouce of
Adoption under the Insurance Code, Arti-
cle 5.96 and Article 5.97.

(a) Actions under these articles are ex-
empt from the requirements of the Ad-
ministrative Procedure and Texas Register
Act and are subject to the requirements of
the Insurance Code, Article 5.96 and Arti-
cle 5.97, Chapter S, Subchapter L.

(b) Each notice required to be submit-
ted by the State Board of Insurance for pub-
lication in the Texas Register, pursuant to
the Insurance Code, Article 5.96 and Arti-
cle 5.97, must [shall] be filed in accordance
with §91.22 of this title (relating to Transmit-
tal Methods; Receipt; Acknowledgment).

(c) The notice shall be published in the
next issue of the Texas Register following the
date the notice is received by the Texas
Register subject to the deadline requirements
contained in §91.113 of this title (relating to
Deadlines).

(d) Each copy of each notice must
[shall] be accompanied by the appropriate
submission form, completed and verified,
according to the requirements set forth in
§91.98 of this title (relating to Form for
Notification Pursuant to the Insurance
Code, Chapter 5, Subchapter L).

(e) The notice need not contain the
text of the action submitted for adoption.

(f) Each notice must [shall] include the
following certification: this notification is fil-
ed pursuant to the Insurance Code, Article
5.96, (or Article 5.97, whichever is ap-
propriate), which exempts it from the re-
quirements of the Administrative Procedure
and Texas Register Act.

(g) The adoption shall take effect 15
full calendar days after filing of the notice
of final action with the Texas Register unless
a later date is speafied. In calculating
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the effective date, day one shall be the first
calendar day after filing; therefore, the
earliest date the {rule or] section may become
effective is the 16th calendar day after filing.

§91.37. Procedure for Filing Notice of
Public Hearing under the Insurance Code,
Article 5.96 and Article 5.97.

(a) Each notice required to be submit-
ted by the State Board of Insurance for
publication in the Texas Register, pursuant
to the Insurance Code, Article 5.96[,] and
Article 5.97, must [shall] be filed in accor-
dance with §91.22 of this title (relating to
Transmittal Metheds; Receipt; Acknowl-
edgment).

(b) Each copy of each notice must
[shall] be accompanied by the appropriate
submission form, completed and verified,
according to the requirements set forth in
§91.95 of this title (relating to Form for
Miscellancous Document).

(c) The notice shall be published in the
next issue of the Texas Register following the
date the notice is received by the Texas
Register, subject to the deadline re-
quirements contained in §91.113 of this ti-
tle (relating to Deadlines), provided that the
notice is submitted in time to be published
in the Texas Register at least 10 days prior
to the public hearing.

§91.38.  Procedure for Filing Actions of the
Secretary of State. Summaries of election
law opinions, requests for lobby law opi-
nions, and lobby law opinions of the Texas
secretary of state submitted for publication
in the secretary of state’s section of the Texas
Register must [shall] be certified and submit-
ted with the appropriate submission form, ac-
cording to the requirements set forth in §91.96
of this title (relating to Form for Governor,
Attornev General, Secretary of State, and
State Ethics Advisory Commission). Such
documents shall be published in the next issue
of the Texas Register following the date such
documents are received by the Texas Register,
subject to the deadline requirements contained
in §91.113 of this title (relating to Deadlines).

§91.39.  Procedure for Filing Actions of the
State Ethics Advisory Commission. Sum-
maries of opinions of the State Ethics Ad-
visory Commission of Texas submitted for
publication in the State Ethics Advisory
Commission’s section of the Texas Register
must [shall] be certified and submitted with
the appropriate submission form, according
to the requirements set forth in §91.96 of this
title (relating to Form for Governor, At-
torney General, Secretary of State, and State
Ethics Advisory Commission). Such
documents shall be published in the next
issue of the Texas Register following the date
such documents are received by the Texas
Register, subject to the deadline require-
ments contained in §91.113 of this title
(relating to Deadlines).

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency’s au-
thority to adopt.

Issued in Austin, Texas, on April 14, 1987.

TRD-8703279 Randall H. Erben
Assistant Secretary of
State

Earliest possible date of adoption:
May 22, 1987

For turther information, please call
(512) 463-5561.

* * *

Adoption by Reference: Adoption
under Federal Mandate

%1 TAC §§91.41-91.43

The amendments are proposed under the
Administrative Procedure and Texas Reg-
ister Act, Texas Civil Statutes, Article
6252-13a, which created the Texas Reg-
ister within the Office of the Secretary of
State and authorize the office to adopt
rules governing the submission of docu-
ments for publication.

§91.41. Documents Allowed to Be
Adopted by Reference.

(a) Rules contained in the following
documents may be adopted by reference:

(1) federal statutes;

(2) federal regulations;

(3) state plans, including those cir-
culated under OMB Circular A-95 for review
and comment;

(4) forms.

(b) The prior approval of the director
of the Texas Register [Division], Office of
the Secretary of State, shall be required for
an agency to adopt by reference a document
not included under subsection (a) of this sec-
tion. Approval shall be based upon the
general availability of the document and
upon the impracticality of submitting the
document in the standard [rule] format. An
agency requesting approval shall submit in
writing to the director of the Texas Register
[Division] its reasons for the request to adopt
by reference.

(¢) An agency may adopt by reference
amended versions of a document. An agen-
cy must [shall] not adopt by reference a
document as it 1aay be amended in the fu-
ture.

§91.42. Procedure for Filing a Document
by Reference.

(a) The procedure for filing a docu-
ment by reference shall be the same as that
required for other sections [rules), except
that the actual text of the document need not
conform to Texas Register [Division) format
requirements. However, notice of intention
to adopt by reference shall be given in the
form of a numbered séction [rule]. The
notice shall follow usual rulemaking and fil-
ing procedures for emergency, proposed, or

final action on sections [rules].

(b) Notice of the adoption by refe-
rence shall contain information as required
by the type of action being taken (e.g.:
emergency, proposed, final). In addition:

(1) the preamble of the notice shall
contain a concise description of the docu-
ment, including a brief summary of its ma-
jor provisions;

(2) the text of the numbered section
which adopts the document by reference
shall include: .

(A) any differences or variations
existing between the verbatim copy of the
document and that which is to be adopted
by reference, if any; and

(B) information concerning
where the document has been published, if
applicable, and where and how copies of it
may be obtained.

(¢) An agency shall submit an adop-
tion by reference to the Texas Register {Divi-
sion] according to the following procedure.

(1) Two completed and verified
submission forms shall accompany the
notices of adoption by reference and the
document.

(2) Two copies of the notice of
adoption by reference, in the form of a
numbered section, shall accompany the sub-
mission forms and the document.

(3) One copy of the document, at-
tached to one of the submission forms, shall
accompany the notices of adoption by ref-
erence.

(d) If an agency wishes to adopt
amendments to a document previously
adopted by reference, it shall amend the sec-
tion {rule] adopting the dccument by
reference.

(e) Notice periods are as follows.{:]

(1) Fuil notice. The notice period
for adopting a document by reference shall
be the same as the usual notice period re-
quirements set forth in §91.25 of this title
(relating to Procedure for Filing Emergen-
cy Adoptions), §91.26 of this title (relating
to Procedures for Filing Proposals), and
§91.27 of this title (relating to Procedure for
Filing Adoptions).

(2) Abbreviated notice.

(A) An abbreviated notice period
is allowed if a federally specified effective
date is less than 30 days after publication in
the Texas Register. The agency shall indicate
in the blank provided on the submission
form the date on which the document must
take effect.

(B} If & federally specified effec-
tive date does not allow time for 20 days
to elapse before the date the document takes
effect, the agency shall indicate in the blank
provided on the submission form the date
on which the document must take effect.

§91.43. Procedure for Filing a Federally
Mandated Document.

(a) If an agency is required by federal
statute or regulation to implement a new sec-
tion [rule] or an amendment to an existing
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section [rule] by a certain date, it is effec-
tive on that date.

(b) If time allows, the agency must
[shall] give notice of its intention to adopt
a new section or an amendment to an ex-
isting section. Notice must [shall] be in the
form of proposed action and must [shall]
fulfill all format and content requirements
prescribed for proposed action on sections.
The agency must [shall] state in the pream-
ble of the proposal the circumstances under
which the section action is proposed and that
the notice period is abbreviated, if ap-
plicable.

(c) If the federally specified date does
not allow time for notice of proposed action,
the agency may take final action on a new
section or an amendment to an existing sec-
tion without prior notice. Notice of that final
action must [shall] fulfill all format and con-
tent requirements prescribed for final action
on sections.

(d) The statement of legal authority
must [shall] include a statement that the new
section or amendment to existing section is
proposed or adopted pursuant to federal re-
quirements.

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency’s au-
thority to adopt.

Issued in Austin, Texas, on April 14, 1987.

TRD-8703280 Randali H. Erben
Assistant Secretary of
State

Earliest possible date of adoption:
May 22, 1987

For further information, please call
(512) 463-5561.

* * *

Document Format
*1 TAC §§91.51-91.59

The amendments are proposed under the
Administrative Procedure and Texas Reg-
ister Act, Texas Civil Statutes, Article
6252-13a, which created the Texas
Register within the Office of the Secretary
of State and authorize the office to adopt
rules governing the submission of docu-
ments for publication.

§91.51. Paper Size and Form. Docu-
ments must [shall] be submitted on white
8% inch by 11 inch paper. The right margin
must not be justified. The margins must
[shall] be approximately 1% inches at the
top, one inch at the left and right sides, and
one inch at the bottom. Submissions must
[shall] be typed on only one side of the
paper. Standard pica type must [shall] be
used. Type smaller than standard elite must
[shall] not be used. [Unusual type, such as
italic or script, or unusually large type, shall
not be used.] Only the following typestyles
will be accepted for publication: Courier 10

(Xerox Titan 10), Courier 10 (Xerox Titan
12), Elite, Letter Gothic, OCR-B, Pica,
Prestige Elite (Xerox Vintage 12), or
Prestige Pica. Dot matrix printer type will
not be accepted. The text of all docurnents
submitted for filing and publication in the
Texas Register must [shall] be double-spaced
and must [shall] be typed in black.

§91.52. Headings. Each page of each
document submitted shall contain an iden-
tifying heading.

(1) The complete name of the issu-
ing agency shall be typed in the upper left-
hand corner of each page, above the top
margin and flush with the left-hand margin.

(A) When submitting section ac-
tion, the title of the chapter of sections shall
be typed on the line below the name of the
issuing agency, flush with the left-hand
margin.

(B) When submitting a miscella-
neous notice, the title of the document shall
be typed on the line below the name of the
issuing agency, and centered on the page.

(2) Each page of each document
shall be numbered in the upper right-hand
corner of the page as follows: ‘‘Page ___
of ___."" Each page must be numbered
consecutively, with page one being the first
page of the preamble and the last page being
the certification page at the end of the docu-
ment.

§91.53. Format for Emergency and Pro-
posed Repeal Action.

(a) Notice of emergency or proposed
repeal action must [shall} be formatted ac-
cording to the following requirements.

[(1) One copy of the notice shall in-
clude the complete text of the section, in-
cluding Register code number and TAC code
number, if applicable, and respective title.

[(2) The other copy of the notice
shall} List only the [Register code number
and] TAC [code] number|, if applicable,)
and respective title of the section. The text
must not be included.

(b) The requirements set forth in
subsection (a){(1) and (2)] of this section shall
not preclude other requirements for submis-
sion and filing of emergency or proposed
section action.

§91.54. Format for Final Repeal Action.

(a) Notice of final repeal action [shall
not include the text of a repealed section.
However, the notice] shall include:

(1) the [Register code number and)
TAC [code] number[, if applicable,] and
respective title;

(2) a concise statement of the
reason why the [rule or] section is repealed;
and

(3) the Texas Register citation of
the proposed notice of repeal.

(b) The requirements set forth in
subsection (a)(1)-(3) of this section shall not
preclude other requirements for submission
and filing o, final section action.

§91.55. Format for Adopted Text. The
text of a [rule or] section submitted during

the final action stage of the rulemaking pro-
cess must [shall} be formatted in the same
manner as the proposed text was formatted
and published in the Texas Register, with the
exception of final repeal action. Final action
taken on a proposed repeal shall be subject
to the provisions of §91.54 of this title
(relating to Format for Final Repeal Action).
Style changes made in the proposed text
must be included in the adopted text.

§91.56. Typography.

(@) All documents must [shall] be
typed in conventional upper-case and lower-
case format[, except as provided in subsec-
tion (b) of this section].

(b) Emergency and proposed amend-
ments [section action]: indicating new and
removed language.

(1) Existing text must [shall] be
typed in upper-case and lower-case letiers.

(2) New material in an existing text
must [shall] be typed in upper-case and
iower-case letters and underscored [only].

(3) Brackets must [shall] be used to
indicate deletion of existing material. Do not
bracket out part of a word; bracket the en-
tire word and underscore [type]) new material
[in upper-case letters].

(4) New material must [shall] be
placed before deleted material.

(5)  Underscoring must {shallj be us-
ed to indicate italicization, [or to indicate]
new numbers, or other symbols [which can-
not be upper-cased).

§91.57.  Statement of Legal Authority. A
statement of the legal authority under which
any section action is proposed or promul-
gated shall accompany each submission of
section action. It shall appear immediately
preceding the text of the first {rule or] sec-
tion contained in the submission, and it shall
be as specific as is necessary to enable a
reader to locate the authority. Codified stat-
utes shall reference the appropriate code.
Uncodified statutes shall reference Texas
Civil Statutes.

§91.58. Certification. Immediately
following the text on the last page of all
documents, the certification information
must [shall] be typed.

(1) The certification for proposed
sections must [shall] include;

(A) a statement containing the
wording **This agency hereby certifies that
the proposal has been reviewed by legal
counsel and found to be within the agency’s
authority to adopt.”’; and

(B) the information
paragraph (3) of this section.

(2) The certification for adopted
sections must [shall] include:

(A) a statement containing the
wording *“This agency hereby certifies that
the section [rule] as adopted has been review-
ed by legal counsel and found to be a valid
exercise of the agency’s legal authority.’*;
and

listed in

(B) the information listed in
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paragraph (3) of this section.

(3) The certification for all
documents except open meetings must [shall]
include the city in which the document is
signed, ihe date of signing, the signature of
the certifying official, the typed name and
title of the certifying official, and the typed
name of the agency. A signature stamp or
other facsimile may be used for certification
in place of an original signature.

§91.59. Photoslicks.

(a) A map, an illustration, or tabular
material submitted for filing and publication
must [shall] be prepared by the issuing agen-
¢y on a photoslick for inclusion in the Texas
Register. A photoslick must [shall] be
prepared according to the following require-
ments.

(1) The area of text on a photoslick
must [shall] not exceed 64 [9'4] inches by
9%2 [6Y3] inches.

(2) The text of a photoslick must
[shall] conform to the type requirements set
forth in §91.51 of this title (relating to Paper
Size and Form).

(3) Two photocopies of the photo-
slick must [shall] accompany each submis-
sion package, in addition to the photoslick
itself.

(b) A photoslick which is of poor or
marginal quality will not be published. A
photoslick [slick] of poor or marginal quality
will be returned to the issuing agency.

(c) A photoslick submitted for
publication must [shall] accomnpany the sub-
mission package and must [shall] be subject
to the deadline requirements contained in
§91.113 of this title (relating to Deadlines).

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency's au
thority to adopt.

Issued in Austin, Texas, on April 13, 1987.

TRD-8703281 Randall H. Erben
Assistant Secretary of
State

Earliest possible date of adoption:
May 22, 1987

For further information, please call
(512) 463-5561.

* * *

Classification Systems
*1 TAC §§91.71-21.75

The amendments are proposed under the
Administrative Procedure and Texas Reg-
ister Act, Texas Civil Statutes, Article
6252-13a, which created the Texas Reg-
ister within the Office of the Secretary of
State and authorize the office to adopt
rules governing the submission of docu-
ments for publication.

§91.71. Classification Terms. When
classifying agency [rules or] sections, the

following terms shall have the following
meanings.

(1) Title shall identify the specific
ciassitication of subject matter under which
an agency has been grouped by the Texas
Register [Division], according to the Code
title system. The title subject matter shall be
preceded by the appropriate Arabic numeral
designation.

(2) Part shall identify the individual
agency under the title subject matter, accord-
ing to the Code part system. The part name
shall be preceded by the appropriate Roman
numeral designation assigned by the Texas
Register [Division].

(3) Chapter of [rules or] sections
shall identify:

(A) agroup of [rules or] sections
which is related to the same general subject;

(B) agroup of [rules or] sections
which depend on a common set of defini-
tions; or

(C) a group of [rules or] sections
which are independent on another chapter
in meaning or effect.

(4) Subchapter of [rules or] sections
shall identify a group of [rules or] sections
refated to the same general subject within a
chapter.

(A) The division of a chapter of
[rules or] sections into subchapters is op-
tional.

(B) An agency’s sections [rules]
which have been codified and published in
the Code shall use a subchapter classifica-
tion only if the subchapter is designated with
a specific upper-cased letter.

(5) Undesignated head shall identify
a group of sections related to a specific sub-
ject within a chapter or subchapter. [An
undesignated head shall be assigned only
when classifying sections under the Texas
Administrative Code (TAC) numbering
scheme.]

(6) [Rule or] Section.

(A) Rule [shall identify a specific
agency statement which has not been
codified and published in the Code. The
term “‘rule’’] shall be [retained when] used
in a quote or in an ambiguous phrase (i.e.:
does not refer to a particular rule, but rather
to laws or regulations in general).

(B) Section shall identify a
specific agency statement which has been
codified and published in the Code.

§91.72. Numbering Schemes.

[@) Register. Each rule submitted for
filing under the Texas Register numbering
scheme shall ! - identified by a unique
10-digit code number, divided by decimal
points into four units, as follows:

[(1) a three-digit number, assigned
by the Texas Register Division, Office of the
Secretary of State, identifying the agency
submitting the rule;

[(2) atwo-digit number, assigned by
the agency, identifying the chapter of rules
to which the individual rule belongs;

[(3) atwo-digit number, assigned by

the agency, identifying the subchapter of
rules, if any, to which the individual rule
belongs. The subchapter unit of the code
number shall be designated *‘.00” if the
chapter of rules is not divided into sub-
chapters;

[(4) a three-digit number, assigned
by the agency, identifying the individual rule.

[(b) TAC. During the conversion
period from Texas Register to TAC number-
ing scheme, both the new TAC number and
Texas Register 10-digit number will be
published. During the conversion period, as
agency rules are codified and published in
the Code, an agency may submit its rules ac-
cording to the new TAC scheme as follows.}

(a)[(1)] Identification. Each section
[under the TAC numbering scheme] shall be
identified by a code number, divided by a
decimal point into two units, as follows:

(D[(A)} a specific number, assigned
by the Texas Register [Division], Office of
the Secretary of State, or by the agency,
identifying the chapter in which the in-
dividual section is contained;

(2)[(B)] a specific number, assigned
by the Texas Register [Division], Office of
the Secretary of State, or by the agency,
identifying the individual section.

(M[(2)] Gapping. To allow for future
expansion under the TAC numbering
scheme, gapping is used for all components
identified by Arabic numbers. Chapters shall
be gapped by one within parts. Thus, only
odd numbers shall be used for chapters on
initial publication. The beginning chapter of
each part shall end in the number ““1.”” The
beginning section within a chapter, sub-
chapter, or undesignated head shall begin
with the number ‘1"’ following the chapter
designation. If the chapter, subchapter, or
undesignated head contains more than five
sections, a minimum of ‘10" shall be left
before the first section designation of the
next chapter, subchapter, or undesignated
head. If it is anticipated that additional sec-
tions will be added to the chapter, sub-
chapter, or undesignated head, additional
space shall be left before the first section
designation of the next chapter subchapter,
or undesignated head.

§91.73.  Structure; Terminology.

(a) An agency shall subdivide a [rule
or] section according to the following struc-
ture, in the order shown, subject to the pro-
visions of subsections (b}, (c), and (e) of this
section. The appropriate terminology shall
be used in all preambiles to section [rule] ac-
tion and in the text of all section [rule]
action.

(I) A subsection shall be designated
by a lower-cased letter of the alphabet (e.g.:
(a), (b), etc.).

(2) A paragraph shall be designated
by an Arabic numeral (e.g.: (1), (2), etc.).

(3) A subparagraph shall be desig-
nated by an upper-cased letter of the
alphabet (e.g.: (A), (B), etc.).

(4) A clause shall be designated by
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a lower-cased Roman numeral (e.g.: (1), (1),
ere.).

(5) A subclause shall be designated
by a Roman numeral (e.g : (1), (1), etc.).

(b) An agency must [shall] not
designate a subsection if it is the only subsec-
tion in the [rule or] section. This policy shall
apply to all subdivisions, as set forth in
subsection (a)(1)-(5) of this section.

(c) The implied (a) policy is as follows.
[:] The term implied **(a)’" shall identify any
undesignated text which immediately follows
a [rule or] section title and precedes the first
designated subdivision of the [rule or] sec-
tion. According to the implied (a) policy, the
first designated subdivision shall be at the
paragraph level.

(d) The (No change.) policy is as
follows.

(1Y The term **(No change.)"”
means that neither a change, deletion, nor
addition of wording is made 10 a subdivi-
sion of an existing section {rule}, nor to the
format of an existing section [rule] structure.
When no change occurs in the language or
structure of a section [rule] subdivision, the
subdivision may be designated as (No
change.) The text of a subdivision designated
as (No change.) need not be submitted, sub-
ject to the provisions of paragraph (2) of this
subsection.

(2) When the text of a subdivision
is amended, the agency shall include the text
of the preceding higher-level subdivision.
Although the higher-level subdivision may
not have any changes itself, its publication
is necessary for clarification. For example,
if paragraph (2) of subsection (a) is amended,
the entire text of subsection (a) must be in-
cluded in the submission. Paragraph (1) of
the subsection may be designated as (No
change.) if there are no changes in the
paragraph.

(¢) [Formatting definitions. This
subsection shall apply to all agencies whose
rules have been codified and published in the
Code.] Definitions of specific terms shall be
formatted in an alphabetical listing and shall
not be structured according to subsection
(a)(1)-(5) of this section. The alphabetical
listing shall be preceded by the sentence “ The
following words and terms, when used in this
(part, chapter, subchapter, section), shall
have the following meanings, unless the con-
text clearly indicates otherwise.”” Verbs like
is, means, etc., shall be omitted. When add-
ing, amending, and/or deleting definitions,
only the definition or definitions to be added,
amended, and/or deleted shall be submitted.
Subsections (¢) and (d) of this section shall
not apply to formatting of definitions.

(f) Any reference to another section
within the same title must be followed by the
phrase *‘of this title (relating to . . .)’’ and
the title of the section inserted within the
parenthesis. Any reference to another TAC
section must be cited by the title and section
number, followed by the phrase *‘(relating
to .. .),”" with the title of the section inserted
within the parenthesis. For example: 1 TAC

§91.75 (relating to Identification).

§91.74.  [Rule or] Section Titles.

(a) Each chapter, each subchapter,
cach undesignated head, and each [rule or]
section of each submission of section [rule]
action must [shall} be titled.

«(b) The title shall reflect the subject
matter of the chapter, subchapter, undesig-
nated head, or individual [rule or] section.

§91.75.  Ildenufication.

(a) The [Register code number, and]
TAC [code] number], if applicable,] of a
proposed [rule or] section must [shall] be us-
ed to identify the [rule or] section as adopted.

(b) The [Register code number and]
TAC [code] number|, if applicable,] of a
[rule or] section adopted on an emergency
basis must [shall] be used to identify the [rule
or] section if it is proposed or adopted on
a nonemergency basis.

(¢) The amendment or repeal of a
[rule or} section must [shall] be identified by
the [Register code number, and] TAC [code]
number|, if applicable,] of the affected [rule
or] section.

(d) The [Register code number, and]
TAC [code] number|, if applicable,] of a
proposed [rule or] section which is not
adopted or is withdrawn may be used to
idenify another [rule or] section.

(e) [According to the Register num-
bering scheme, the code number of a repeal-
ed section shall not be used to identify
another section. According to the TAC
numbering scheme,] The code number of a
repealed section may be used to identify
another section.

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found tc be within the agency's au-
thority to adopt.

Issued in Austin, Texas, on April 14, 1987

TRD-8703282 Randail H. Erben
Assistant Secretary of
State

Earhest possible date of adoption®
May 22, 1987

For further information, please call
(512) 463-5561

* * *

Submission Forms
*1 TAC §§91.91, 91.93-91.98

The amendments are proposed under the
Administrative Procedure and Texas Reg-
ister Act, Texas Civil Statutes, Article
6252-13a, which created the Texas Reg-
ister within the Office of the Secretary of
State and authorizes the office to adopt
rules governing the submission of docu-
ments for publication.

§91.91.  Use of Submission Forms.
(a) Each copy of each document sub-
mitted must [shall] be accompanied by the

appropriate submission form, as revised De-
cember 1986 [1983] (Forms TR-2, TR-3,
TR-4, and TR-5) and as adopted December
1986 [1983] (Form TR-6). These forms are
adopted by reference and blank sample
copies of each may be obtained by each
agency, as specified in §91.97 of the this ti-
tle (relating to Reproduction of Forms), in
the Texas Register Office, Room 503E, Sam
Houston Building, 201 East 14th Street,
Austin, Texas 78701.

(b) Each submission form must [shail}
be completed by the agency before submis-
sion, according to the instructions set forth
in this section and in §91.93 of this title
(relating to Form for Section [Rule] Action),
§91.94 of this title (relating to Form for
Notice of Open Meeting), §91.95 of this ti-
tle (relating to Form for Miscellaneous
Document), §91.96 of this title (relating to
Form for Governor, Attorney General, Sec-
retary of State, and State Ethics Advisory
Cormmission), §91.97 of this title (relating to
Reproduction of Forms), and §91.98 of this
title (relating to Form for Notification Pur-
suant to the Insurance Code, Chapter S,
Subchapter L), and according to the instruc-
tions set forth on the reverse side of the ap-
propriate submission form.

(¢) All information, except signatures,
must [shall] be typewritten.

(d) The submission form must [shall]
be stapled to the front of each copy of each
document submitted.

§91.93. Fore: for Section [Rule] Action.

(a) Form TR-2, Submission Form—
Section [Rule] Action, must [shall] be used
for submitting emergency, proposed, or final
action on sections [rules}.

(b) Form TR-2 must [shall] be com-
pleted according to the following in-
structions.

(1-(3) (No change.)

(4) {If the agency’s rules have been
codified and published in the Code,] Enter
the numerical designation for the chapter of
sections [rules] and enter the complete name
of the chapter. [If the agency’s rules have
not been codified and published in the Code,
enter the complete name of the chapter.)

(5) [If the agency's rules have been
codified and published in the Code and a let-
ter designation and subchapter have been
designated,] Enter the letter designation for
the subchapter of sections [rules] and enter
the complete name of the subchapter. [If the
agency’s rules have not been codified and
published in the Code, enter the complete
name of the subchapter, if a subchapter has
been designated.]

(6) [If the agency's rules have been
codified and published in the Code and a let-
ter designation has not been assigned to the
name of the subchapter,] Enter the complete
name of the undesignated head.

(7) [If the agency’s rules have been
codified and published in the Code,] Enter
the TAC section number(s) affected by the
action being taken.
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[(8) If the agency’s rules have been
codified and published in the Code, enter the
corresponding Texas Register rule number(s)
affected by the action being taken. If the
agency's rules have not been codified and
published in the Code, enter the Texas
Register rule number(s) affected by the ac-
tion being taken.]

@®[(9] Emergency action.

(A) Enter whether the emergen-
cy action is an original filing or whether it
is a renewal of effectiveness. If the period
of effectiveness is renewed, enter the Texas
Register [Division] docket number assigned
to the original filing and enter the volume
and beginning page number of the Texas
Register where the original action was
published.

(B) Enter whether the emergen-
cy action is new, an amendment, a repeal,
or an adoption by reference.

(C) Enter the number of days the
emergency action is in effect and whether the
emergency action is effective immediately on
filing with the Texas Register [Division] or
on another date (specify).

%)[(10)] Proposed action.

(A) Enter the Texas Register
{Division] docket number or numbers as-
signed the last time adopted action was taken
on the submission.

(B) Enter whether the proposed
action is new, an amendment, a repeal, or
an adoption by reference.

(C) Enter whether identical
emergency action is filed for simultaneous
publication with the proposed action.

(D) Enter whether the proposed
date of adoption is 30 days after publication
in the Texas Register or on another date
(specify).

(10)[(11)] Final action.

(A) Enter the Texas Register
[Division] docket number assigned to the
proposed action on the submission and enter
the date of the Texas Register in which the
proposed action was published.

(B) Enter whether the final action
is new, an amendment, a repeal, or an adop-
tion by reference.

(C) Enter whether the final ac-
tion taken is with or without changes to the
proposed action.

(D) Enter whether the emergen-
cy effectiveness and/or proposed action is
withdrawn.

(E) Enter whether the effective
date is 20 days after filing the final action
with the Texas Register {Division] or on
another date (specify).

(ID[(12)] Enter the verification in-
formation. Verification shall include the
telephone number of the liaison; name, ti-
tle, and signature of the liaison; and date of
verification.

(12){(13)} The agency may request
an acknowledgment of receipt by the Texas
Register [Division], Office of the Secretary
of State, in the blanks provided on Form
TR-2.

§91.94.  Form for Notice of Open Meeting.

(a) Notice of an open meeting must
[shall] be submitted on two copies of Form
TR-3, Submission Form—Notice of Open
Meeting, and on one three-inch by five-inch
index card.

(b) Form TR-3 must [shall] be com-
pleted according to the following instructions.

(1) Enter the three-digit agency
code number assigned by the Texas Register
[Division] to the agency.

(2)-(5) (No change.)

(6) Enter whether the agenda to be
typed on the submission form is a complete
agenda or a summarized agenda and enter
the complete or summarized agenda in the

,Space provided on the submission form. The

+ agenda must not be resubmitted if the open
meeting is a rescheduled day/date, time,
and/or location.

(7) (No change.)

(8) Enter the certification informa-
tion. Certification must {shall] include the
name, title, and signature of the certifying
official, the date of certification, and the
signature of the agency liaison, if different
from certifying official.

(9) The agency may request an
acknowledgment of receipt by the Texas
Register [Division], Office of the Secretary
of State, in the blanks provided on Form
TR-3.

(¢) The index card must [shall] be
typed according to the following in-
structions.

(1)-(4) (No change.)

(5) Enter the agenda of the meeting.
If there is inadequate space on the index
card, the agency mast {shall} attach a com-
plete agenda of standard paper size to the
card and indicate on the card that the agen-
da is attached. No summary shall be required
on the card if a complete agenda is attached.

(6) If the meeting is designated as
an emergency meeting or if the original agen-
da is revised on an emergency basis, the
agency must [shall] state in writing on the
card the reason for the emergency.

(7) Enter the certification informa-
tion. Certification must [shall] include the
name, title, and signature of the certifying
official and date of certification.

{d) Each Form TR-3 and each index
card must [shall] be stapled to the front of
attachments, if any.
§91.95. Form  for Miscellaneous

Document.

(a) Form TR-4, Submission Form—
Miscellaneous Document, must [shall] be
used to submit alt documents other than sec-
tion [rule] actions; notices of open meetings;
appointments; executive orders, and pro-
clamations of the governor of Texas; [and]
summaries of requests for opinions, opi-
nions, and open records decisions of the at-
torney general of Texas; summaries of
election law opinions, requests for lobby law
opinions, and lobby law opinions of the
Texas secretary of state; and summaries of

opinions of the State Ethics Advisory Com-
mission.

(b) Form TR-4 must [shall] be com-
pleted according to the following in-
structions.

(1)-(4) (No change.)

(5) Enter the verification informa-
tion. Verification must [shall] include the
telephone number of the liaison; the name,
title, and signature of the liaison; and date
of verification.

(6) (No change.)

§91.96. Form for Governor, Attorney
General, Secretary of State, and State Ethics
Advisory Commission.

(@) Form TR-5, Submission Form—
Governor, Attorney General, Secretary of
State, and State Ethics Advisory Commis-
sion must [shall] be used to submit appoint-
ments, executive orders, and proclamations
of the governor of Texas; summaries of re-
quests for opinions, opinions, and open
records decisions of the attorney general of
Texas; summaries of election law opinions,
requests for lobby law opinions, and lobby
law opinions of the Texas secretary of state;
and summaries of opinions of the State
Ethics Advisory Commission.

(b) Form TR-5 must [shall] be com-
pleted according to the following in-
structions.

(1)-(4) (No change.)

(5) Enter the verification informa-
tion. Verification must [shall] include the
telephone number of the liaison; name, ti-
tle, and signature of the liaison; and date of
verification.

(6) (No change.)

§91.97. Reproduction of Forms.

(a) Each agency mast [shall] produce
each submission form from blank sample
copies provided by the Texas Register, Of-
fice of the Secretary of State.

(b) The format for Texas Register
submission forms (TR-2, TR-3, TR-4, TR-5,
and TR-6) must [shall] not be altered by state
agencies without the permission of the direc-
tor of the Texas Register.

§91.98. Form for Notification Pursuant to
the Insurance Code, Chapter 5, Subchapter
L.

.(a) Actions taken by the State Board
of Insurance pursuant to the Insurance
Code, Chapter 5, Subchapter L, shall be sub-
mitted on two copies of Form TR-6, Sub-
mission Form—Notification Pursuant to the
Insurance Code, Chapter 5, Subchapter L.
The Texas Register, Office of the Secretary
of State, adopts by reference the proposed
Form TR-6, Submission Form—Notification
Pursuant to the Insurance Code, Chapter 5,
Subchapter L, which must [shall] be used
when submitting action. Copies of this form
may be obtained from the Office of the
Secretary of State, Texas Register, P.O. Box
13824, Austin, Texas 78711.

(b) Form TR-6 must [shall] be com-
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pleted according to the following in-
structions.

(1)-(6) (No change.)

(7) Enter the verification informa-
tion. Verification must [shall] include the
telephone number of the liaison; the name,
title, and signature of the liaison; and date
of verification.

(8) (No change.)

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency’s au-
thority to adopt.

Issued in Austin, Texas, on April 14, 1987.

TRD-8703283 Randall H. Erben
Assistant Secretary of
State

Earliest possible date of adoption:
May 22, 1987

For further information, please cail
(512) 463-5561.

* * *

Publication Schedule
*1 TAC §91.113

The amendments are proposed under the
Administrative Procedure and Texas Reg-
ister Act, Texas Civil Statutes, Article
6252-13a, which created the Texas Reg-
ister within the Office of the Secretary of
State and authorizes the office to adopt
rules governing the submission of docu-
ments for publication.

§91.113. Deadlines.

(a) For a Tuesday edition, all copy ex-
cept notices of open meetings must [shall}
be received by 10 a.m. the previous Wednes-
day. All notices of open meetings must
[shall] be received by 10 a.m. the previous
Thursday.

(b) For a Friday edition, all copy ex-
cept notices of open meetings must [shall}
be received by 10 a.m. the previous Mon-
day. All notices of open meetings must
[shall] be received by 10 a.m. the previous
Tuesday.

(c) Agencies must [shall] be notified

in advance of any changes that may occur
in the publication schedule and deadlines for
submission of documents by notice published
in the Texas Register.

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency’s au-
thority to adopt.

Issued in Austin, Texas, on April 14, 1987.

TRD-8703284 Randail H. Erben
Assistant Secretary of
State

Earliest possible date of adoption:
May 22, 1987

For further information, please call
(512) 463-5561.

* * *

Miscellaneous Provisions
* 1 TAC §§91.131, 91.133-91.135

The amendments are proposed under the
Administrative Procedure and Texas
Register Act, Texas Civil Statutes, Article
6252-13a, which created the Texas Reg-
ister within the Office of the Secretary of
State and authorizes the office to adopt
rules governing the submission of docu-
ments for publication.

§91.131. Editing of Documents.

(a) (No change.)

(b) Editor’s notes will be written and
published by the Texas Register [Division}
preceding the text of section [rule} action and
other documents not published, and prece-
ding other documents, as needed, for clari-
fication,

§91.133. Text of Documents Not Publish-
ed. The Texas Register [Division] will not
include for publication in the Register the
text of the following documents submitted
for filing:

(1) (No change.)

(2) renewal of effectiveness of
emergency section [rule] action;

(3) proposed section {rule] action

when identical emergency action is published
simultaneously;

(4) emergency or proposed section
frule] action which has been withdrawn from
further effectiveness or consideration, re-
spectively;

(5) final section [rule] action
adopted with no changes from the text as
proposed and published; and

(6) (No change.)

§91.134.  Serialization of Documents To Be
Published. If necessary, the Texas Register
[Division] will serialize documents submit-
ted for filing and pubilication in order to pro-
cess lengthy submissions, and in order to
meet production and printing deadlines for
the Texas Rerister. Serializations will be
published in consecutive regular issues of the
Texas Register.

§91.135. Form for Correction of Error.

(a) When an agency finds an error in
the published text of a document, the issu-
ing agency must [shall] notify the director
of the Texas Register [Division] in writing
within 10 [seven] days of the date of the issue
in which the error occurred requesting a cor-
rection of error.

(b) The written notification must
[shall] include the following information:

(1)-(4) (No change.)
(¢) (No change.)

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency’'s au-
thority to adopt.

Issued in Austin, Texas, on April 14, 1987.

TRD-8703300 Randall H Erben
Assistant Secretary of
State

Earliest possible date of adoption.
May 22, 1987

For further information, please cali
(512) 463-5561.

* * *
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TITLE 31. NATURAL
RESOCURCES AND
CONSERVATION

Part IX. Texas Water
Commission

Chapter 281. Applications
Processing

*31 TAC §§281.2, 281.3,
281.5, 281.22

The Texas Water Commission proposes
amendments to §§281.2, 281.3, 281.5, and
281.22, concerning applications process-
ing. Chapter 281 establishes commission
policy for the efficient and effective pro-
cessing of applications for permits,
licenses, and other types of approvals
under the commission’'s jurisdiction, as
specified in the chapter.

The proposed amendment to §281.2(4) up-
dates the reference to §305.401 as a pro-
vision concerning compliance plans,
rather than groundwater compliance
plans, since that amended section title is
now being proposed by the Texas Water
Commission in addition to other amend-
ments to Chapter 305 of this title.

The proposed amendment to §281.3, en-
titled “Initial Review,” adds a new sub-
section (c) to apply to hazardous waste
permit applications. The new subsection
explains that applicants shall have a
30-day period from the receipt of a letter
from the commission to respond to
notices of deficiency in Part A permit ap-
plications before the executive director of
the commission pursues enforcement ac-
tions concerning deficient applications.
This new provision corresponds to 40
Code of Federal Regulations §270.70(b),
which governs the United States En-
vironmental Protection Agency's ap-
proach to deficient Part A permit
applications and the failure to qualify for
interim status.

In §281.5, concerning applications for
wastewater discharge, underground injec-
tion, hazardous waste and industrial solid
waste management, the list of items to
be included in those applications is
amended to clarify that the addresses of
the adjacent and potentially affected
landowners shall also be submitted to the
commission. A listing of landowners and
their addresses is very important to the
agency when notices are mailed to those
persons.

In §281.22, a new subsection (b) is added
to clarify that the commission shall not
issue permits before receiving complete
applications for hazardous waste permits.
However, the added language also
recognizes the possibility of permits by
rule or emergency orders.

William Monroe, chief fiscal officer, has
determined that for the first five-year

period these sections will be in effect
there will be no fiscal implications for
state or iocal governments or smalil
businesses as aresult of enforcing or ad-
ministering the proposed sections.

Mr. Monroe aiso has determined that for
each year of the first five years these sec-
tions are in effect the public benefit an-
ticipated as a result of enforcing the
sections will be the clarification of the
agency's response to incomplete or defi-
cient hazardous waste permit applica-
tions (and the applicant’s opportunity to
cure deficiencies) and the clarification of
the agency's information needs concern-
ing lists of adjacent and potentially af-
fected landowners in a permit application
submittal. There is no anticipated eco-
nomic cost to individuals who are re-
quired to comply with the proposed
sections.

Comments on the proposal may be sub-
mitted to Cynthia C. Smiley, Attorney,
Legal Division, Texas Water Commission,
PO. Box 13087, Austin, Texas 78711-0387.
To facilitate public comments on the pro-
posal, the agency has scheduled a hear-
ing to receive comments at 9 a.m. on May
14, 1987, in Room 118 of the Stephen F.
Austin State Office Building, 1700 North
Congress Avenue, Austin, Texas. Written
comments will also be received on the
proposal until May 20, 1987.

These amendments are proposed under
the authority of Texas Water Code, §5.103
and §5.105, which provides the commis-
sion with the authority to adopt any
regulations necessary to carry out its
powers and duties under the Texas Water
Code and other laws of this state and to
establish and approve all general policy
of the commission.

§281.2. Applicability. These sections are
applicable to the processing of:

(1)-(3) (No change.)

(4) applications for new, amended
or renewed industrial solid waste permits fil-
ed pursuant to §335.2 of this title (relating
to Permit Required) and §335.43 of this ti-
tle (relating to Permit Required) or for new
or amended compliance plans filed pursuant
to §305.401 of this title (relating to [Ground-
water] Compliance Plan);

(5)-(9) (No change.)

§281.3. Initial Review.

(a)-(b) (No change.)

(c) For applications involving hazard-
ous waste under the Texas Solid Waste
Disposal Act, Texas Civil Statutes, Article
4477-1, applicants shall have 30 days from
receipt of notice of deficiency in a Part A
permit application to respond to the notifica-
tion and to explain or cure the alleged defi-
ciency in the Part A application. Applicants
shall be afforded this opportunity to cure the
deficiencies before the executive director pur-
sues enforcement action concerning deficient
applications.

§281.5. Application for Wastewater
Discharge, Underground Injection, Hazard-
ous Wuste and Industrial Solid  Waste
Management  Pernuts.  Applications  for
wastewater discharge, underground injec-
tion, hazardous waste and industrial solid
waste management permits must include:

(D-(5) (No change.)

(6) alist of adjacent and potential-
ly affected landowners and their addresses
along with a map locating the property own-
ed by these persons; and

(7) (No change.)

§281.22.  Referral to Comimission.

(@)  When admimstrative and technical
review has been completed, the application
shall be forwarded to the commission for fil-
ing and setting. For the purpose of providing
adequate notice, the executive director shall
include a recommendation to the commis-
ston of the area wherein the application, if
granted, would have a potential impact. and
a mailing list of persons who may be ai-
fected.

() For applications involving hazar-
dous waste, the commission shalil not issue
a permit before receiving a complete applica-
tion for a permit. However, a facility may
be eligible for a permit by rule or may be
subject to an emergency order.

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency's
authority to adopt.

Issued in Austin, Texas, on April 13, 1987

TRD-8703210 J D. Head
Director
Legal Division
Texas Water
Commission

Earliest possible date of adoption
May 18, 1987

For further information, please call
(512) 463-8087.

* * *

Chapter 30S5. Consolidated
Permits

The Texas Water Commission (TWC) pro-
poses amendments to §§305 23-305.25,
305.30, 305.42-305.44, 305.46, 305.50,
305.51, 305.62-305.65, 30568, 305.96,
305.101-305.104, 305.125. 305.128, and
305.401, and new §305.106; concerning
consolidated permits.

The proposed amendments to
§§305.23-305.25 ciarify that these provi-
sions relating to emergency orders, notice
of emergency orders, and executive direc-
tor authorizations to discharge when emer-
gency conditions exist, do not apply to
discharges of hazardous waste, and do
not enable the executive director to
authorize discharges of hazardous waste.
These provisions in Chapter 305 relate to
other programs under TWC jurisdiction,
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such as the water quality and waste
discharge program under the Texas Water
Code, Chapter 26.

When emergency actions are taken con-
cerning hazardous waste, §305.30 governs
those actions. The proposed revision to
§305.30 removes the possibility of an
emergency order concerning hazardous
waste without notice and hearing and
adds language providing for public notice
to accompany the emergency order and
to allow specified time periods for that
notice. Public notice of the emergency or-
der may be given at the same time as pub-
lic notice and opportunity for comment on
the emergency order, and the two notices
may be combined. If an emergency order
is issued without a hearing, the commis-
sion shall fix a time and place for a hear-
ing to be held in accordance with com
mission rules, so as to affirm, modify, or
set aside the emergency order. The notice
shall include the name and address of the
commission, which is the oftice granting
the emergency order.

In §305.42, amendments are proposed to
clarify some permit application issues
relating to the hazardous waste permit-
ting program. In new subsection (b).
statements are added to explain that per-
sons currently authorized to operate
under interim status prior to the granting
or denial of a permit are required to ap-
ply for permits when requested by the ex-
ecutive director. This statement does not
preclude applicants from voluntarily sub-
mitting applications at an earlier date.
The new subsection also clarifies that
persons covered by federal permits by rule
under §335.47 need not apply for permits.
These amendments track the language of
40 Code of Federal Regulations §270.10(a).
The proposed amendments also specity
a six month minimum time period for
owners or operators to submit Part B ap-
plications when they are requested, and
specifies that the deadlines for 40 Code
of Federal Regulations §270.73 are ap-
plicable to the specified facilities. These
amendments track the language of 40
Code of Federal Regulations §270.10(e)(4).

In §305.43, concerning who applies for
permits under the Texas Water Code,
Chapters 26, 27, and 28; and the Texas
Solid Waste Disposal Act, Texas Civil
Statutes, Article 4477-7; the section is
amended to state that, in general, it is the
duty of the owner of a facility to submit
an application for a permit. However, for
solid and hazardous waste permit appli-
cations, it may be the duty of the operator
of a facility to submit an application
where the facility is owned by one person
and operated by another person.

In §305.44, concerning signatories to ap-
plications, references are made to
§305.50(9) and (10), and §305.44(a) and (b),
respectively, to clarify that the provisions
governing signatories to hazardous waste
permit applications and the certifications
for hazardous waste permit applications

are set forth in §305 50, which applies
specifically to solid waste permit appli-
cations.

In §305.46, concerning the designation of
material as confidential, a statement is
added to subsection (d) to clarify that any
informhation withdrawn by or returned to
the applicant under a claim of confiden-
tiality shall not be considered by the com-
mission in its decision to grant or deny
the application and shali not be consi-
dered by the executive director in prepar-
ing a draft permit.

In §305.50, which sets forth additional re-
quirements for applications for solid
waste permits, paragraph (4) is amended
to provide an exception to the referenced
requirements set forth in 40 Code of
Federal Regulations §§270.13-270.21. The
proposed amendment requires closure
cost estimates to be prepared in accor-
dance with the cited provisions in 40 Code
of Federal Regulations §264.142 and with
§335.178 in the state regulations. This ex-
ception reflects the partial incorporation
of the federal requirements and the incor-
poration of a more stringent state require-
ment for estimating closure costs

Proposed §335.178 appears elsewhere in
this issue of the Texas Register. Proposed
§305.50 also includes a new paragraph (9).
which describes the signatory require-
ments for hazardous waste permit appli-
cations submitted by a corporation, a
partnership or sole proprietorship, or a
municipality, state, federal, or other public
agency. These requirements track the lan-
guage of 40 Code of Federal Regulations
§270.11, published in the Federal Register
on September 1, 1983 at 48 FedReg 39622.
Proposed §305.50 also includes a new pa-
ragraph (10), which sets forth the certifica-
tion statement to be made by persons
signing hazardous waste permit applica-
tions. This language also tracks the lan-
guage of 40 Code of Federal Regulations
§270.11, as published in the Federal
Register on September 1, 1983.

In proposed §305.51, language is added
to describe the requirements for changes
in the ownership or operational controt of
a hazardous waste management faciiity
that has not yet received a permit. in such
cases, the new owner or operator shali
submit a revised Part A permit application
at least 90 days prior to the scheduled
change and shall comply with the other
requirements set forth in 40 Code of
Federal Regulations §270.72(d).

Proposed amendments to §305.62, con-
cerning permit amendments, include a re-
vision of subsection (c)(2)(C) by adding a
new clause (x) to clarify that achange in
ownership or operational control of a fa-
cility may be considered a minor amend-
ment if no other change in the permit is
necessary, provided that a written agree-
ment containing a specific date for trans-
fer of permit responsibility between the
current and new permittees has been sub-
mitted to the executive director and pro-

vided that the requirements of §305.64 of
this title {relating to Transfer of Permits)
have been satisfied. Also in §305.62, new
subsection (h) clarifies that for applica-
tions filed under the Texas Water Code,
Chapter 26, an application for an amend-
ment to a permit 1s also considered as a
request by the permittee for a renewal of
the permit.

In §305.63. concerning permit renewals,
language specifical-ly applicable to hazar-
dous waste permits has been added to
track the language of 40 Code of Federal
Regulations §270.10th). The new language
states that any hazardous waste manage-
ment facility with an effective permit shall
submit a new application at least 180
days before the expiration date of the per-
mit, unless permission for later submit-
tal has been granted by the executive
director. In §305.63(3), language has been
added to clarify that applications for
amendment shall be filed in place of ap-
plications for renewal for renewal appiica-
tions filed under the Texas Water Code,
Chapter 26. that are in fact requesting per-
mit modifications.

In §305.64, concerning transter of permits,
a new subsection {g) is proposed to gov-
ern hazardous waste permits for facitities
that experience a change in ownership or
operational control of the facility. The new
language describes the financial respon-
sibilities of the old and new owners of a
facility as set forth in 40 Code of Federal
Regulations §270.42(d), which provides for
minor modifications of permits. The
amendments to §305.64 aiso include a
provision imposing a $100 fee to be sub-
mitted with applications for transfer of
permits. The $100 fee shall be submitted
with the application tor transfer of the
permit. Existing §305.53(a} already pro-
vides that an applicant shall include a
$100 fee with each application, except as
provided otherwise in that section. The
imposition of a fee for transfer of permits
is a new requirement, but 1s not expected
to cause financial hardship.

In §305.65, paragraph (5) is amended by
deleting references to the updating of a
permit provision as a means of correcting
a permit. Under the amended §305.65, the
commission may correct permits for the
purpose of stating permit provisions more
accurately without changing the sub-
stance of the provision and does not have
to observe formal admendment proce
dures.

In §305.68. concerning revocations or
suspensions, subsection (a) is amended
by extending the time period for notice to
a permittee from 10 days to 30 days prior
to a hearing on a petition to revoke or sus-
pend a permit or other order of the com-
mission In §305.68, which governs revo
cations or suspensions that are not re-
quested by the permittee {as opposed to
§305.67, which governs revocations and
suspensions upon request or consent),
public notice ot the ievocations or
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suspensions of pernuts or orders involv-
ing hazardous waste shall be given by
pubhication, by mail and by radio broad-
cast. If the permittee requests or con-
sents to the revocation or suspension of
the permit and the executive director has
not revoked or suspended the permit, the
commission may act at a regular meeting
without holding a permit hearing, provided
notice of the hearing is given by first class
mail at least 30 days prior to the meeting
when hazardous waste pernuts are in-
voived.

In §305.96, concerning actions on applica-
tions for amendment, subsection () is
amended to clarify that, as a general rule,
the commuission shall conduct public hear-
ings on petitions for major amendments
to permits, uniess no person requests a
hearing and the permittee files sufficient
consent and waiver of hearing. lf no one
requests a hearing and the permittee files
sufticient consent and waiver of hearing,
the commission may take action on a ma-
jor amendment application at a reguiar
meeting.

Section 305.101, concerning notice of
hearing, is amended to clanfy that the no-
tice of hearing for hazardous waste per-
mit applications shall contain a state-
ment that a draft permit for the facility
has been prepared and that a copy of the
draft permit is available to the public.

In §305.102, relating to notice by publica-
tion, language is added to subsection (d)
to assure that notices by publication are
issued in a timely manner If an applicant
does not cause the notice approved by
the commission to be published within 30
days of receipt of the notice from the
cocmmission, the commission shall cause
the notice to be published and the appli-
cant shall reimburse the commission for
the cost of publication within 30 days of
the publication date.

The provision governing notice by maif,
§305.103, has been amended by providing
more specific language on which persons
will receive notice by mail. In §305.103
{b)9), the amended language provides
that persons who request to be put on the
mailing list may include participants in
past commission permit proceedings for
the facility or activity who have submit-
ted a written request to be put on the mail-
ing list. This revision clarifies that all
participants in past commission permit
proceedings are not automatically \ncluc-
ed in future mailing tists for a faciity or
activity.

In provision §305.104, concerning radio
broadcasts, amendments are proposed to
impose an obligation on hazardous waste
permit applicants to cause the public no-
tice prepared by the commission to be
broadcast over one or more local radio
stations located in the affected area of a
pending application ¢ store process or
dispose of hazardcus waste. if the appii-
cant does not cause the notice approved
by the commission to be broadcast in the
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affected area w:thin 30 days of receipt of
the notice from the commission, the com-
misston shall cause the notice to be
broadcast and the applicant shali reim-
burse the commission for the cost of the
broacast within 30 days of each
broadcast.

The amendments propose to add riew
§305.106. entitled "Response to Com-
ments,” to provide a regulation that is
equivalent to 40 Code of Federal Regula-
tions §124.17 by establishing a procedure
for describing and responding to signifi-
cant public comments received on a draft
hazardous waste permit application. The
response to comments may be included
1N an examiner's proposai for decision or
may be a separate document. The re-
sponse to comments will specify whether
provisions of the draft permit has been
changed in tesponse to comments and
will be made available to the public.

In §305 125, relating to standard permit
conditions, there is a list of conditions ap-
plicable to all permits issued within the
scope of Chapter 305. In paragraph (4),
language is added to emphasize that a
permittee shall take all reasonable steps
to minimize or corract adverse impacts on
the environment resulting from noncomp-
lrance with the permit and shall carry out
such measures as are reasonable to pre-
vent significant adverse impacts on hu-
man heafth or the envircnment In
§305.125(11)(C), the provisions governing
monitoring and reporting requirements
are amended to clarify that records of
monitoring activities shall include the
identify of the individual and the labora-
tory who performed an analysis.

In §305.128, amendments are proposed to
reference the signatory requirements and
certifications for persons signing hazar-
dous waste permits or reports that have
been proposed in §305.50(9) and (10).

in §305.401. amendments are proposed to
revise the name of the section to refer to
the compliance plan rather than the
groundwater compliance plan This
amendment recognizes that a comphance
plan may address more than groundwater
and therefore should have a title that is
broader in scope.

Wiltiarn Monroe, chief fiscal otficer. has
determined that for the first five-year pe-
riod the proposed sections will be in ef-
fect, there will be fiscal implications as
a result of certain proposed regulations
for appiicants and permittees involved in
hazardous waste management and for per-
sons who wish to transfer permits held
under the authority of the Texas Water
Code, Chapters 26, 27, or 28; o1 the Texas
Sohd Waste Disposal Act. Mr Monroe
deces not antic:pate tiscal imphications
from the proposal ard adoption of the
regulations that are not discussed specif-
ically in this preamble. In proposed
§305.64, a $100 fee 15 proposed to be im-
posed to apply toward the processing of
applications for transfer of permits.For

the water quality program under the Texas
Water Code, Chapter 26, the effect on
state government will be an estimated in-
crease in revenue of $15,000 for each year
from 1987-1991. The effect on small busi-
nesses will be in the cost of compliance.
Approximately 65% of the water quality
permit transfers involve small business.
The estimated cost of compliance for
small businesses will be §9,750 for each
year from 1987-1991. The estimated cost
of compliance for large businesses for
each year from 1987-1991 is $12,750. The
cost of compliance for small business as
compared with the cost of compliance for
large businesses is $3000 for each year
from 1987-1991, based on cost per $100 of
sales (permit transfers). There will be no
effect on local government.

Mr. Monroe also has determined that for
each vear of the first five years the trans-
fer fee requirement is in effect the public
benefit anticipated as a result of enforc-
ing the section will be provision of more
efficient services in processing the ap-
plications for transfer. The anticipated
economic cost to individuals who are re-
quired to comply with the proposed sec-
tion wiil be $5,250 for each year from
1987-1991. Previously, no fee was charged
for permit transfers.

For the underground injection program
under of the Texas Water Code, Chapter
27, the imposition of a fee for permit
transfers will be an estimated increase in
revenue of $200 for each year from
1987-1991. There are no fiscal implications
for small businesses or local government.

For each year of the first five years the
transfer fee requirement is in effect the
public benefit anticipated as a result of
enforcing the section will be provision of
more efficient services in processing the
apphications for transfer. The anticipated
economic costs to individuals who are re-
quired to comply with the proposed sec-
tion will be $200 for each year from 1987-
1991.

For the drilled or mine shafts program
under the Texas Water Code, Chapter 28,
the imposition of a fee for permit trans-
fers will have no fiscal implications at this
time, since the commission has not is-
sued any permits under Chapter 28.

For the solid and hazardous waste pro-
gram under the Sclid Waste Disposal Act,
the imposition cf a fee for transfers of per-
mits wili be an increase in state revenue
of $100 eacn year from 1987-1991. There
will be no fiscal implications for smali
businesses or local governments. For
each year of the first five years the
transfer fee requirement is in effect the
public benefit anticipated as a result en-
forcing the section will be provision of
more efficient services in processing the
applications for transfer. The anticipated
economic costs to individuals who are re-
Auired to comply with the proposed sec-
tion will be $100 each year from 1987-1991.

Texas Regisier %
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In proposed §305.104, the provision con-
cerning radio broadcasts for hazardous
waste permit applications has been
amended to place the responsibility of
causing public notice to be broadcast
over the radio on permit applicants. The
applicants will be responsible for the
costs of broadcasts and shall act ex-
peditiously to assure that broadcasts are
made. Mr. Monroe has determined that
there will be fiscal implications for state
government and the reguiated communi-
ty as a result of enforcing or administer-
ing this section. The effect on state
government will be an estimated increase
of 750 each vear from 1987-1991. There
will be no fiscal implications for smali
business or local government.

Mr. Monroe has also determined that for
each year of the first five years the pro-
posed section is in effect the public
benefit anticipated as a result of enforc-
ing the section will be the assurance of
this method of public notice concerning
pending hazardous waste permit appliica-
tions. The anticipated economic costs to
individuals who are required to comply
with the proposed section will be $7500
each year from 1987-1991.

The only economic cost to individuals as
a result of enforcing these sections will
be certain proposed regulations for ap-
plicants and permittees involved in hazar-
dous waste management and for persons
who wish to transfer permits held under
the authority of the Texas Water Code,
Chapters 26, 27, or 28, or the Texas Solid
Waste Disposal Act.

Subchapter B. Emergency

Orders, Temporary Orders,
and Executive Director
Authorizations

*31 TAC §§§305.23-305.25, 305.30

The amendments and new section are
proposed under the Texas Water Code,
§5 103 and §5.105, which provides the
Texas Water Commission with the au-
thority to adopt any sections necessary
to carry out its powers and duties under
the Texas Water Code and other laws of
the State of Texas, and to establish and
approve all general policy cf the com-
mission

§305.23.  Emergencey Orders.

(4)-(b) (No change.)

(¢) This section does not apply to
discharges of hazardous waste.

$305.24  Nounce.

{a)-(c) (No change.)

(d) This section does not apply to
discharges of hasardous waste.

§305.25.  Executive Director Authorizations
to Dischorge.  1f emergency conditions ex-
ist which make it necessary to take action
more expedivously than is otherwise provided
by this subchapter, the execunive director
may authorize the discharge of untreated or

partially treated wastewater from a permitted
facility into or adjacent to water in the state
if he determines that the discharge 1s un-
avoidabie to prevent loss of life, serious in-
jury, severe property damage, or severe eco-
nomic loss, or to make necessary and unfore-
seen repairs to the facility, that there are no
feasible alternatives to the discharge, and
that the discharge will not cause significant
hazard to human life and health, unreason-
able damage to property of persons other
than the applicant, or unreasonable econom-
ic loss to persons other than the applicant.
If the executive director issues an authoriza-
tion to discharge under this authority, the
commission shall hold a hearing as provided
for in §305.23(b) of this title (relating to
Emergency Orders) as soon as practicable
but in no event later than 10 days after is-
suance of the authorization, to affirm, mo-
dify, or set aside the authorization. This
section does not enable the executive direc-
tor to authorize the discharge of hazardous
waste.

§305.30. Emergency Actions Concerning
Huazardous Waste.

(a) Whenever there 1s good reason to
believe that the storage, processing, or di-
sposal of hazardous waste should be autho-
rized in order to alleviate an imminent and
substantial endangerment to human health
or safety or the environment and if there are
no aiternative, permitted facilities that are
reasonably available for the proper manage-
ment of the waste, ihe commission, on its
own motion or the request of the executive
director or any other party, may issue an
emergency order authorizing the processing,
storage, or disposal of the hazardous waste
at a nonpermitted facility or at a permitted
facility with no authorization under its per-
mit to receive the hazardous waste in need
of immediate management. [The order may
be issued without notice and hearing, or with
such notice and hearing as the commission
deems practicable under the circumstances.}

(b)-(¢) (No change.)

(N Public notice [and hearing] shall
accompany the emergency order. [be provid-
ed in accordance with §305.24 of this title
(relating to Notice).] The notice {of hearing]
shall aliow at least 45 days for public com-
ment and shall he given at least 30 days be-
fore the hearing on the emergency order.
Public netice of the emergency order may
be given at the same time as public notice
and opportunity for comment on the emer-
gency order, and the two notices may be
combined. If an emergency order is issued
without a hearing, the commission shall fix
a time and place for 2 hearing {0 be held by
the commission in accordance with the com-
mission rules, so as to affirm, modify, or set
aside the emergency order. The notice shall
include*

(1)-(3Y (No change.)

(4) a brief description of the action
authorized or to be authorized, and the
reasons for authorization; [and}

{5) the duration of the emergency
order; and].}

(6) the name and address of the
commission (the office granting the emergen-
¢y order).

This agency hereby certifies that the pro-
posal has been reviewed by legal counset
and found to be within the agency's
authority to adopt

Issued in Austin, Texas, on Apn! 13, 1987.

TRD-8703209 J D Head
Director
Leqal Division
Texas Water
Comrnissione

Earliest possibie date ot adoption
May 18, 1987

For further information. please call
{512) 483-8087

* * *

Subchapter C. Application
for Permit

*31 TAC §§305.42—-305.44,
305.46, 305.50, 305.51

These amendments are proposed under
Texas Water Code, §§5.103 and 5.105,
which provides the Texas Water Commis-
sion with the authority to adopt any rules
necessary to carry out its powers and
duties under the Texas Water Code and
other laws of the State of Texas, and to
establish and approve all general policy
of the commission

§305.42.  Application Required.

(a)  Any person who is required to ob-
tain a permit, or who requests an amend-
ment or renewal of a permit, shall complete,
sign, and submit an application to the ex-
ecunve director, according to the provisions
of this chapter.

(b) For applications involving hazard-
ous waste, persons currently authorized to
continue hazardous waste management un-
der interim status in compiiance with
§335.2(c) (relating to Permit Required) and
the Solid Waste Disposal Act, Texas Civil
Statutes, Article 4477-7, §4(f)(2) shall apply
for permits when required by the executive
director. Owners or operstors shall be al-
lowed at least six months from the date of
request to submit a Part B permit applica-
tion. Owners or operators of existing hazard-
ous waste management facilities may
voluntarily submit Pari B of the permit ap-
plication at any time. However, owners or
operators of existing hazardous waste
management facilities must submit Part B
permit applications in accordance with the
dates specified in 40 Code of Federzl Regula-
tions §270.73. Owners or operators of land
disposal facilities in existence on the effec-
tive date of statutory or regulatory amend-
ments under the Solid Waste Disposal Act,
Texas Civil Statutes, Article 4477-7 or the
Resource Conservation and Recovery Act of
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1976, as amended, 42 United States Code
§6901 et seq., that render the facility sub-
ject to the requirement to have a hazardous
waste permit must submit a Part B permit
application in accordance with the dates
specified in 40 Code of Federa! Regulations
§270.73.

§305.43. Who Applies.

(a) It is the duty of the owner of a
facility to submit an application for a permit.

(b) For solid waste and hazardous
waste permit applications, it 1s the duty of
the owner of a facility to submit an applica-
tion for a permit, unless a facility is owned
by one person and operated by another, in
which case it is the duty of the operator to
submit an application for a permit.

§305.44.  Signatories to Applications.

(a) Except as provided in §305.50(9)
of this title (relating to Additional Re-
quirements for an Application for a Solid
Waste Permit), all [All] applications shall be
signed as follows:

(1)-(3) (No change.)

(b) Except as provided in §305.50(10)
of this title (relating to Additional Re-
quirements for an Application for a Solid
Waste Permit), a person signing an applica-
tion shall make the following certification:
““I certify under penalty of law that I have
personally examined and am familiar with
the information submitted in this document
and all attachments and that, based on my
inquiry of those individuals immediately
responsible for obtaining the information,
I believe that the information is true, ac-
curate, and complete. | am aware there are
significant penalties for submitting false in-
formation, including the possibility of civil
penalty and criminal fine.”’

(c) (No change.)

§305.46. Designation of Material as Con-
fidential,

(a)-{c) (No change.)

(d) The executive director will review
each claim of confidentiality. If a claim is
not approved, the applicant will be notified
and informed whether the material is essen-
tial to the application. The applicant may
elect to withdraw any material submitted
with an application. If the applicant elects
to withdraw certain material which the ex-
ecutive director has determined is not con-
fidential, such material will be withheld from
public review until withdrawn. Any informa-
tion withdrawn by or returned to the appli-
cant under this provision shall not be
corsidered by the commission in its decision
to grant or deny the application, or by the
executive director in preparing a draft
permit.

(e)-(g)

§305.50. Additic..al Requirements for an
Application for a Solid Waste Per-
mit. Unless otherwise stated, an applica-
tion for a permit to store, process, or dispose
of solid waste shall meet the following re-
quirements.

(No change.)

(1)-(3) (No change.)

(4) In the case of an application for
a permit to store, process, or dispose of
hazardous waste, the application shall also
contain any additional information required
by 40 Code of Federal Regulations §§270.13-
270.21, except that closure cost estimates
shall be prepared in accordance with 40 Code
of Federal Regulations §264.142(a)(1), (3),
and (4); (b) and (¢) and §335.178 of this ti-
tle (relating to Cost Estimate for Closure).At
any time after the effective date of the re-
quirements contained in Chapter 335, Sub-
chapter F of this title (relating to Permitting
Standards for Owners and Operators of
Hazardous Waste Storage, Processing, or
Disposal Facilities), the executive director
may require the owner or operator of an ex-
isting hazardous waste management facility
to submit that portion of his application con-
taining the information specified in 40 Code
of Federal Regulations §§270.14-270.21. Any
owner or operator shall be allowed a rea-
sonable period of time from the date of the
request to submit the information. An ap-
plication for a new hazardous waste manage-
ment facility must be submitted at least 180
days before physical construction of the
facility is expected to commence.

(5)-(8) (No change.)

(9) All applications for hazardous
waste permits shall be signed as follows.

(A) For a corporation, the ap-
plication shall be signed by a responsible cor-
porate officer. For purposes of this
paragraph, a responsible corporate officer
means a president, secretary, treasurer, or
vice-president of the corporation in charge
of a principal business function, or any other
person who performs similar policy or
decision-making functions for the corpora-
tion; or the manager of one or more manu-
facturing, production, or operating facilities
employing more than 250 persons or having
gross annual sales or expenditures exceeding
$25 million (in second-quarter 1980 dollars),
if authority to sign documents has been
assigned or delegated to the manager in ac-
cordance with corporate procedures. Cor-
porate procedures governing authority to
sign permit applications may provide for
assignment or delegation to applicable cor-
porate positions rather than to specific in-
dividuals.

(B) For a partnership or sole pro-
prietorship, the application shall be signed
by a general partner or the proprietor,
respectively.

(C) For a municipality, state,
federal, or other public agency, the applica-
tion shall be signed by either a principal ex-
ecutive officer or a ranking elected official.
For purposes of this paragraph, a principal
executive officer of a federal agency includes
the chief executive officer of the agency, or
a senior executive officer having responsibili-
ty for the overall operations of a principal
geographic unit of the agency (e.g. regional
administrator of the United States Environ-
mental Protection Agency).

(10) For hazardous waste permit
applications, the person signing an applica-
tion shall make the following certification.
“I certify under penalty of law that this
document and all attachments were prepared
under my direction or supervision in accor-
dance with a system designed to assure that
qualified personnel properly gather and
evaluate the information submitted. Based
on my inquiry of the person or persons who
manage the system, or those persons direct-
ly responsible for gathering the information,
the information submitted is, to the best of
my knowledge and belief, true, accurate, and
complete. I am aware there are significant
penalties for submitting false information,
including the possibility of fine and im-
prisonment for knowing violations.”’

§305.51. Revision of Applications for
Hazardous Waste Permits.

(a) (No change.)

(b) The purpose of this section is to
delineate requirements for filing a revised ap-
plication, not to authorize any changes in
facility operation. Changes in facility opera-
tions will be reviewed and approved by the
executive director. In deciding whether to ap-
prove the proposed change, the executive
director may consider the requirements set
forth in 40 Code of Federal Regulations
§270.72. For changes in the ownership or
operational control of a facility, the new
owner or operator shall submit a revised Part
A permit application no later than 90 days
prior to the scheduled change and shall also
comply with the requirements set forth in 40
Code of Federal Regulations §270.72(d). A
permit will be required for the operation of
an above-grade landfill not described in a
Part A application filed pursuant to §335.43
of this title (relating to Permit Required)
prior to the effective date of this section.

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency’s
authority to adopt.

Issued in Austin, Texas, on April 13, 1987.

TRD-8703208 J.D. Head
Director
Legal Division
Texas Water
Commission

Earliest possible date of adoption:
May 18, 1987

For further information, please call
(512) 463-8087.

* * *
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Subchapter D. Amendments,
Renewals, Transfers,
Corrections, Suspension
of Permits

* 305 TAC §§305.62—305.65,
§305.68

These amendments are proposed under
the Texas Water Code, §5.103 and §5.105,
which provides the Texas Water Commis-
sion with the authority to adopt any rules
necessary to carry out its powers and
duties under the Code and other laws of
the State of Texas, and to establish and
approve all general policy of the com-
mission.

§305.62.  Amendment.
(a)-(b) (No change.)
(¢) Types of amendments,

(1) (No change.)

(2) A minor amendment v an
amendment to improve or maintain the per-
mitted quality or method of disposal of
waste or injection of fluid if there s neither
a signiticant mcrease of the quantity of waste
or flurd to be discharged or injected notr a
matenal change i the pattern or place ot
discharge or injection. A minor amendment
includes any other change to a permitissued
under this chapter that will not cause a
potential deterioration of quabty of water in
the state nor relax a standard or criterion
which may result m a potential deterioration
of quality of water in the state. A minor
amendment also includes, but is not liputed
to, the following:

(A)-(B) (No change.)
(C)  tor solid waste permits, the
following changes:

(1)-(vir)  (No change.)

fvinj & minor change to any
conditions specified in the permit for land
treatment units to reflect the results of field
tests or laboratory analyses used in making
a treatment demonstration in accordance
with §§305.181-305.184 of this title (relating
to Permits for Land Treatment Demonstra-
tions Using Ficeld Tests or Laboratory
Analysis); [or]

(ix} authorization for a second
treatment demonstration for land treatment
to be conducted when the results of the first
demonstration have not shown the condi-
tions under which the waste or wastes can
be treated completely as required by 40 Code
of Federal Regulations §264.272(a), provided
the conditions for the second demonstration
are substantially the same as the conditions
for the first demonstration; or[.]

(x) change in ownership or
operational control of a facility where the
executive director determines that no other
change in the permit is necessary, provided
that a written agreement containing a specific
date for transfer of permit responsibility be-
tween the current and new permittees has
been submitted to the executive director and
provided that the requirements of §305.64
of this title (relating to Transfer of Permits)

have been satisfied.

(d)-(g) (No change.)

(h) Amendment application con-
sidered a request for renewal. For applica-
tions filed under the Texas Water Code,
Chapter 26, an application for an amend-
ment to a permit is also considered as a re-
quest by the permittee for a renewal of the
permit.

§305.63. Renewal.  The permuttee or the
executive director may file an application for
renewal of a permut. The apphication shall
be filed with the executive director before the
permit expiration date. For permits involv-
ing hazardous waste under the Texas Solid
Waste Disposal Act, Texas Civil Statutes,
Article 4477-7, any hazardous waste manage-
ment facility with an effective permit shall
submit a new application at least 180 days
before the expiration date of the effective
permit, unless permission for a later date has
been granted by the executive director. The
executive girector shall not grant permission
for applications to be submitted later than
the expiration date of the existing permit.

(1-(2)  (No change)

(3) M anapphcation tor renewalin
fact requests a modification of requirements
and condiions of the existing permut, an ap-
pheation for amendment shall also be tiled
before further action s taken. For applica-
tions filed under the Texas Water Code,
Chapter 26, if an application for renewal in
fact requests a modification of requirements
and conditions of the existing permit, an ap-
plication for amendment shall be filed in
place of an application for renewal.

(d)-(6) (No change.)

§305.64.  Transfer of Permits

() (No chiange.)

(b) Except as provided otherwise in
subsection (g) of this section, the permittee
shall submit 1o the executive director an ap
plication for transfer at least 30 days before
the proposed transfer date. The application
shall contain the following:

(1)-(2) (No change.)

(3) if the permit requires financial
responsibility, the method by which the pro-
posed transferee intends to assume or pro-
vide financial responsibility, including proot
of such financial responsibility to become et-
fective when the transfer becomes effective;
[and]

(4) a fee of $100 to be applied
toward the processing of the application, as
provided in §305.53(a) of this title (relating
to Application Fees); and

(5)[(4)] any other information the
executive director may reasonably require.

(c)-(f) (No change.)

(g) For permits involving hazardous
waste under the Texas Solid Waste Disposal
Act, Texas Civil Statutes, Article 4477-7,
changes in the ownership or operational con-
trol of a facility may be made if the new
owner or operator submits a revised permit
anplication no later than 90 days prior to the
scheduled change. When a transfer of own-

ership or operational control of a facility oc-
curs, the old owner or operator shall comply
with the requirements of 40 Code of Federal
Regulations Part 264, Subpart H, as adopted
by reference in §335.152(a)(6), until the new
owner or operator has demonstrated to the
executive director that he is complying with
the requirements of 40 Code of Federal Reg-
ulations Part 264, Subpart H. The new own-
er or operator must demonstrate compliance
with 40 Code Federal Regulations Part 264,
Subpart H requirements within six months
of the date of the change in the ownership
or operational control of the facility. Upon
demonstration to the executive director by
the new owner or operator of compliance
with 40 Code of Federal Regulations Part
264, Subpart H, the executive director shall
notify the old owner or operator in writing
that he no longer needs to comply with 40
Code of Federal Reguiations Part 264, Sub-
part H as of the date of demonstration.

8305 65, Corrections  of  Permuts.  The
COmmssion mday make corrections 1o per-
mits, either by reissuing the permit or by 1s-
suing an endorserent to the permit, without
the necessity of observing the formal amend-
ment proceduares preseribed i thas chapter:

(I (No change )

(%) tostate more accutiiely {or up-
date] any provision i g pernuit [but] without
changing the substance ot any such provi
sion |, indudimy the updating of provisions
ot an apphcation which have been incor-
potated by reterence inoa pernut.)

30568 Acnon and Nonce on Petition for
Revocanon or Suspension

(1) In the absence of arequest filed by
the permittee or of suthicient consent and
waner, the commussion shall conduct a
public heanmg on a pettion to resoke or sus-
pend a permit o other order ot the commis-
ston, notee of which shall be given to the
permittee not less than 30 [10] days prior to
the heanne by certitied maid, return receipt
tequested, of the time and place of the hear-
ing. kor permits or orders involving hazar-
dous waste under the Texas Solid Waste
Disposal Act, Texas Civil Statutes, Article
4477-7, public¢ notice shall be given by pub-
lication, by mail and by radio broadcast, in
accordance with §§305.102-305.104 of this
title (relating to Notice by Publication;
Notice by Mail; and Radio Broadcasts).

(by If the permittee requests or con-
sents to the revocation or suspension of the
permit and the executive director has not
revohed or suspended the permit, the com-
mission may take action at a regular meeting
ol the commussion without holding a public
hearing, provided notice of the hearing is
given by first-class mail at least 10 days prior
to the meeting. For permits involving hazar-
dous waste under the Texas Solid Waste Dis-
posal Act, Texas Civil Statutes, Article
4477-7, notice of the hearing shall be given
by first-class mail at least 30 days prior to
the meeling.
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This ager. , her by« ertifies that the pro-
posal has reen oovewed by legal counsel
and thund tote within the agency's
Quthonty o dadogt
lssued i Ausun Texas, on Apni 13, 1987.
TRD-8703207 J D Head

Director

Legal Division

lexas Water
Commission

Earhiest possibhbe: date of adoption
May 18 198"

For further informat.n please call
B512) 463 Bowy

* * *

Subchapter T Actions,
Notice and Hearnng

* 31 TAC §§305.96,
305.101 - 305,104

These amen fments are proposed under
the Texas Water Code §5 103 and §5.105,
whieh providdes the Toxas Water Commus-
stoa with the anithority to adopt any rules
necessdary taocarry out ats powers and
duties under the Code and other laws of
the: State of Texas and to estabhish and
approve alt generatl pohey of the com-
IMis e

R AN
Vrnendmen:

oty

() The commssion shall conduct a
public icarine on o petinon for g major
amendment, unles no person reguests a
hearing and the perntiee tles sut bicient con-
sentand wainer ot nearmg, in which case the
provistons o subsection (a) ot this section
applh

Yotvon o Application for

[ INTHUR

A0S0l Nonce aof Heanme A\ notice
ot hearme shadl wdentiy the applhication, the
date, nme, place, and nature of the hear-
iy, the deaal authonty and jurisdiction
under which the hearme s to be held, the
proposed action, the tequirements for sub-
mittng witten protests, the method for ob-
taning addimonal mtormanon, and such
other informanton the commission deems
necessary  The notice shall state whether a
dratt permit has been prepared by the ex-
ccutne director. For applications involving
hazardous waste under the Texas Solid
Waste Disposal Act, Texas Civil Statutes,
Article 4477-7, tie notice shall incilude a
statement that a draft permit for the facili-
ty has been prepared and that a copy of the
draft permit is available to the public.

§305.102.  Nouce by Publication.

(a)-(¢v  (No change.)

{d) The applicant is responsible for the
cost of publication. If the applicant does not
cause the notice approved by the commis-
sion to be published within 30 days of receipt
of the notice from the commission, the com-
mission may cause the notice to be published

and the applicant must reimburse the com-
mission for the cost of publication within 30
days of publication.

§305.103. Notice by Mail.

(a) (No change.)

(b) The notice shall be mailed to the
following:

(1)-(8) (No change.)

(9) persons who request to be put
on the mailing list, including [and] par-
ticipants in past commission permit proceed-
ings for the facility or activity who have
submitted a written request to be put on the
mailing list;

(10)-(12) (No change.)

(c)-(e) (No change.)

§305.104. Radio Broadcasts. For an ap-
plication to store, process, or dispose of
hazardous waste under the Texas Solid
Waste Disposal Act, Texas Civil Statutes,
Article 4477-7, the applicant [commission]
shall cause the [mail a summary of the]
public notice prepared by the commission to
be broadcast over one or more local radio
stations], listed in the latest edition of the
Texas Broadcasters Directory,] which are lo-
cated in the affected area of a pending hazar-
dous waste permit application {to be
available to such stations for broadcast as
a public service.] For purposes of this sec-
tion, the affected area is an area to be deter-
mined by the commission on each applica-
tion which includes the county in which the
site 1s to be located and may include con-
tiguous counties at the discretion of the com-
nission, {l.ocal radio stations are encou-
raged to broadceast the summary of the no-
tice to assist the commission in informing the
atfected community of the pending hazar-
dous waste application. The failure to mail
the summary of the notice, the failure to
show evidence of radio broadcasts, or the
failure of a radio station to broadcast the
summary of the notice will not affect the
commission’s jurisdiction to consider the ap-
plication.] If the applicant does not cause the
notice approved by the commission to be
broadcast in the affected area within 30 days
of receipt of the notice from the commission,
the commission may cause the notice to be
broadcast and the appliant shall reimburse
the commission for the cost of the broad-
cast within 30 days of each broadcast.

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency's
authority to adopt.

Issued in Austin, Texas, on April 13, 1987.

TRD-8703206 J.D. Head
Director
Legal Division
Texas Water
Commission

Earliest possible date of adoption.
May 18, 1987

For further information, please call
(512) 463-8087.

* * *

*31 TAC §305.106

This section is proposed under the Texas
Water Code §5.103 and §5.105, which pro-
vides the Texas Water Commission with
the authority to adopt any rules necessary
to carry out its duties under the Texas
Water Code adn other laws of the State
of Texas, and to establish and approve all
general policy of the commission.

§305.106. Response to Comments. This
section shall apply only to applications for
hazardous waste permits under the Solid
Waste Disposal Act, Texas Civil Statutes,
Article 4477-7, and is adopted for the pur-
poses of conforming commission procedures
to 40 Code of Federal Regulations §124.17.
The commission, through the executive
director or the Office of Hearings Ex-
aminers, shall prepare and make available
to the public a brief description and response
to all significant comments on the draft per-
mit which are filed with the commission dur-
ing the 45-day comment period in accordance
with the provisions of §305.93 of this title
(relating to Action on Application for Per-
mit), or which are made during the public
comment session of a hearing held pursuant
to §305.105 of this title (relating to Request
for Public Hearing) and the Texas Admin-
istrative Procedure and Texas Register Act,
Texas Cvil Statutes, Article 6252-13a. The
response to comments shall include a speci-
fication of which provisions of the draft per-
mit, if any, have been changed m response
to comments, and the reasons for the
change. It a hearing is held and a hearings
examiner's proposal for decision 1s issued,
the response to comments may be incor-
porated into the proposal for decision.

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency's
authority to adopt.

Issued in Austin, Texas, on April 13, 1987.

TRD-8703205 J D Head
Director
Lega! Division
Texas Water
Commission

Earliest possible date of adoption
May 18, 1987

For further information, please call
(512) 463-8087

* * *

Subchapter F. Permit
Characteristics and
Conditions

*31 TAC §305.125, §305.128

These amendments are proposed under
Texas Water Code, §5.103 and §5.105,
which provides the Texas Water Commis-
sion with the authority to adopt any rules
necessary to carry out its powers and
duties under the Texas Water Code and
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other laws of the State of Texas, and to
establish and approve all general policy
of the commission.

§305.125.  Swandard Permit Conduions.

The tollowing conditions are applicable to
all permits issued within the scope of this
chapter, and shall be incorporated into each
permit expressly or by reference to this chap-
ter.

(1)-(3) (No change.)

(4) The permittee shall take all
reasonable steps to minimize or correct any
adverse impact on the environment resulting
from noncompliance with the permit and
shall carry out such measures as are rea-
sonable to prevent significant adverse im-
pacts on human health or the environment,

(5)-(10) (No change.)

(11) Monitoring and reporting re-
quirements are as follows:

(A)-(B) (No change.)
(C) Records of monitoring ac-
tivities shall include the following:
(i)-¢t) (No change.)
fiv) identity of the individual
and laboratory who performed the analysis;
(v)-(viy (No change.)
(12)-(19)  (No change.)

§305.128.  Signatories to Reports.

(a) All reports requested by permits
and other information requested by the ex-
ecutive director shall be signed by a person
described in §305.44(a) of this utle (relating
to Signatories to Applications) er by a per-
son described in §305.50(9) of this title
(relating to Additional Requirements for an
Application for a Solid Waste Permit), or
by a duly authorized representative of that
person. A person is a duly authorized rep-
resentative only 1

(1) the authorization s made 1n
writing by a person ‘escribed in §305.44(a)
ot this utle (relating to Signatories to Ap-
plications) or described in §305.50(9) of this
title (relating to Additional Requirements for
an Application for a Solid Waste Permit);

(2)-(3) (No change.)

(b) If an authorization under this sec-
tion is no longer accurate because of a
change in individuals or position, a new
authorization satisfying the requirements of
this section must be submitted to the ex-
ecutive director prior to or together with any
reports, information, or applications to be
signed by an authorized representative.

(c) For matters involving hazardous
waste, any person signing a report required
by a permit shall make the certification set
forth in §305.50(10) of this title (relating to
Additional Requirements for an Application
for a Solid Waste Permit).

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency's
authority to adopt.

Issued in Austin, Texas, on Apnl 13, 1987.

TRD-8703204 J.D. Head

Director

Legal Division

Texas Water
Commission

Earliest possible date of adoption:
May 18, 1987

For further information, please call
(512) 463-8087.

* * *

Subchapter L. [Groundwater]
Compliance Plan

*31 TAC §305.401

This amendment is proposed under Texas
Water Code, §5.103 and §5.105, which pro-
vides the Texas Water Commission with
the authority to adopt any ruies necessary
to carry out its powers and duties under
the Texas Water Code and other laws of
the State of Texas, and to establish and
approve all general policy of the com-
mission

§305.401.
Plan.

(a)-(H  (No change.)

(zg) Whenever a tacility s subject to
permitting under the Texas Solid Waste
Disposal Act, Texas Civil Statutes, Article
4477-7, and is turther required under
§§335.156-335.167 of this title (relating to
Applicability of Groundwater Monitoring
and Response; Required Programs; Ground-
water Protection Standard; Hazardous Con-
stituents; Concentration Linmits; Pomnt of
Compliance; Compliance Period; General
Groundwater Monitoring Requirements;
Detection Monitoring Program; Compliance
Monitoring Program; Corrective Action
Program; and Corrective Action for Sohd
Waste Management Units) to conduct com-
pliance monitoring or corrective action, pro-
cessing of the permit application for the
facility and the establishment of the [ground-
water] compliance plan shall be consolidated
in one proceeding.

(h) (No change.)

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency's
authority to adopt.

JGroundwater]  Compliance

Issued in Austin, Texas, on April 13, 1987.

TRD-8703203 J.D. Head

Director

Legal Division

Texas Water
Commission

Earliest possible cate ot adopucn
May 18, 1987

For further information plea e call
(512) 463-8087

¥ x x

Chapter 335. Industrial
Solid Waste and Municipal
Hazardous Waste

The Texas Water Cominission proposes
amendments tc §§3351. 3352. 3356,
335.11.335.15, 335 22-335 24. 1335 41,
335.43, 335.61, 33569, 33571, 33574
335.77,335.111, 335 112, 335 114, 335 118.
335.119, 33512%. 335 123, 335125,
335.126, 335152, 335 154, 335 156,
335.175, 335221, and 335 251, the repeal
of §335.9 and §335 10, and new §§335 9,
335.10, 335.28, 33529, 33574, 33578,
335.127, and 335 178, concerming in-
dustrial solid waste and municipal
hazardous waste Throughout the requla
tions, references to municipal hazardous
waste are shortened, when appropriate, to
reference hazardous waste and Class 1in
dustrnial sohd wastes are referenced as
Class twastes The proposed requlations
incorporate recent rules promuigated by
the United States Envionmental Protec
tion Agency (EPAY puruent lo the
Resource Conservalion dand Hecovery Act
of 1976 (RCRA} as damenie {42 United
States Code 46901 1wy I additinn,

changes to the notfie atie o tecor dkeep
INg, and reportineg req girernente for
generators, transporlers ot taoihity
owners and operator are propos d
These proposed changc. are nade to
lessen the reportimg Lardee onoall
generators and reduce thae workdoad o
pact on the: conurny, o oot alt e ton
creased requlat.ot. ol 0 aib udntily
generators of hasardog, o te GCiandying

amendments to 3745 e ana GAeh d3(h)
are also proposed to maic the iangudye
of these requlation, «ortomm to the
language 1n the Texas Gohies Waste D5
posal Act Texas Civil Lratutes, Article
4477-7, reterred to as the AL In 43356,
nottfication requirements, are updated to
reflect the added provisior v concerning
small quantity generators  Spectficatly,
the proposed changes incaorporate the
following promuigations by the EPA under
RCRA

Sections 335 112(a) 335121 and 335 126
are proposed to be amended to incor
porate interim status requirements for
hazardous waste surface impoundments,
land treatment units. and ltandfills pro-
mulgated by EPA on April 23, 1985 (50
FedReg 16044). These amendments pro-
vide for a vanance to the two-foot
freeboard requirements for surface 1im-
poundments; final cover performance re-
quirements for landfills, an additional
variance allowing for placement of some
ignitable or reactive wastes in surface im-
poundments; more definitive require-
ments regarding placement of containers
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in landfills: and a clartfication of the
allowable treatment mechanisms at land
treatment uruts. Subchapter Cis armend-
ed to incorporate new requirements ap-
plicable to small quantity generators and
conditionally exempt small quantity
generators promuigated by EPA on
March 24, 1986 (51 FedReg 10146)
Specifically, §335.69 is amended to in-
clude new requirements applicable to the
storage of hazardous waste by certain
small quantity generators (ie.. those
generating greater than 100 kilograms but
less than 1,000 kilograms of hazardous
waste in a calendar month) Requirements
applicable to such generators are aiso
proposed in §335.74. The new re-
quirements applicable to conditionally ex-
empt small quantity generators (those
generators of no more than 100 kilograms
of hazardous waste in a calendar month)
are contained in proposed new §335 78
Requirements pertaining to small quan-
tity generators wiil therefore no longer be
contained in §33561(c). and the
references to this provision are changed
throughout Chapter 335. The term “small
quantity generator” 1s proposed to be
defined in §335.1 In proposing the small
quantity generator requirements, the com
mission is not incorporating the exemp
tion from manitesting appucable to waste
shipped pursuant to a reclamation agree
ment that is provided in the correspon-
ding EPA regulations For reasons more
fully set out in the following. the comnns
sion is proposing to require manifesting
of all hazardous waste reqardless of
quantity or special circumstances  The
provisions ot §335 41(e) are also amend
ed to reflect requiation of hazardous
waste generated in quantities hetween
100-1,000 kilograms per month

Section 335 2(c) and §3145 43(by3)y are
amended to acknowledge the federal ra
quirement 10 hile a Part A applicathion with
EPA by March 24, 1987, for small quanti
ty generators engaging in on-site wasle
management This filing requirement 1s
imposed in 40 Code of fFederal Requla-
tions §270.10(e)(1)¢u1)

Section 335111 13 amendad by adrhing
subsection (b) prohibtting the manage-
ment of certain dioxin-containing wastes
at intenm status facilities uniess certain
provisions of the section are ma2t This
proposal relates to EPA rules listing cer-
tain dioxin-containing wastes as hacar-
dous waste and establishing
requirements applicable to persons
managing these wastes, promulgated on
January 14, 1985 (50 FedReg 1978). The
other provisions of this EPA rulemaking
have previously been incorporated into
Chapter 335 Section 335.111 1s aiso

tion (a} to clarnfy that Subchapter E. ap-
plies to owners and operators of
hazardous waste management faciiities
who have fully complied with the re-
guirements for interim status under the
federal Resource Conservation and
Recovery Act, §3005(e)

Section 335.112(a)(6) and (7) and
§335 152(a)(5) and (6) are amended to in-
corporate requirements applicable to
closure and post-closure care and finan-
cial responsibility promulgated by EPA on
May 2, 1986 (51 FedReg 16422). Among
other requirements, these amendments
modify the closure performance standard
and requirements to furnish closure and
post-closure plans to the executive direc-
tor, clanfy the contents of closure plans,
and include new requirements applicable
to amendments of closure and post-
closure plans and notification of partial
and final closure. The federal provisions
that are not adopted by reference in
§335.112(a)(6) (specifically, 40 Code of
Federal Regulations §265.112(d)(3) and (4)
and §265118(e) and (f)) appear in a
modified form in §335.118 and §335.119,
respectively The proposed commission
regulations correspond very closely to the
federal provisions, but include a reference
to judicial decrees or compliance orders
1ssued under the Texas Solid Waste
Disposal Act and include the statement
In the existing rules that establishes the
owner ot operator's responsibility for the
cost {0 publish notice. The proposed
amendments also contain requirements
applicable to cost estimates for closure
and post-closure care. In proposing
amendments based on the May 2, 1986,
promuigation. the commission regulation
differs from 40 Code of Federal Regula-
tiuns  (CFR)y  §264.142(a}2) and
§265142(a)(2). which allow the closure
cost estimate to be based on on-site
disposal 1f the owner or operator can
demonstrate that on-site disposal capaci-
ty will exist at all times over the life of the
facthity. In new §335 127 and §335.178 (con-
cerning intenm standards and permitting
standards, respectively), the commission
proposes that all cost estimates be bas-
ed on third party removal and shipment
off-site to an authorized facility. The pro-
posal conforms to the approach that the
commission has historically taken in
calculating such cosis. The commission
believes that caiculations based on third
party costs avoid the speculation which
necessarily surrounds an evaluation of
whether on-site disposal capacity will ex-
ist at all times over the life of the facility,
and provide greater assurance that
resources will in fact be available for
closure and post-closure care. In addition,
§335 1 is amended to include definitions
of the terms “active life,” “final closure,"
“hazardous waste management unit," and
“partial closure”

Section 335.112(a)(7) and §335.152(a)(6) are
amended to incorporate by reference the
July 11, 1986. EPA rule allowing the use
of a corporatie guarantee to satisfy the re-
quirements of 40 Code of Federal Regula-
tions §264.147 and §265.147 (relating to
liability insurance) The federal rule is pro-
mulgated at 51 FedReg 25350. As required
in 40 Code of Federal Regulations
§264.147(g)(2) and 40 Code of Federal
Regulations §265.147(g)(2), a corporate

guarantee may be used to satify the
liability requirements of 40 Code of
Federa! Regulations §264.147 and 40 Code
of Federal Regulations §265.147 only if the
attorney general or insurance commis:
sioner of the state in which the guaran-
tor is located and the state in which the
facility covered by the guarantee is
located have submitted a written state-
ment to EPA that a corporate guarantee
executed as described in 40
Code of Federal Regulations §264.147 or
§265.147 and §264.151(h)(2) is a legally
valid and enforceable obligation in that
state. On March 24, 1987, the attorney
general of Texas issued an opinion stating
that a corporate guarantee which is ex-
ecuted to comply with the third party
liability requirements for hazardous waste
facilities and which tracks the language
of the corporate guarantee set forth in 40
Code of Federal Regulations §264.151(h)(2)
creates a third party creditor beneficiary
contract which can be enforced in Texas
(Texas Attorney General Opinion JM-653
(1987)). The commission anticipates the
adoption of emergency rules in April that
will allow the use of the corporate
guarantee.

Section 335 112(a)(9) and §335.152(a)(8) are
amended to incorporate by reference the
requirements applicable to the storage
and processing of hazardous waste in
tank systems promulgated by EPA on Ju-
ly 14, 1986 (51 FedReg 25422). The
referenced date of January 12, 1987, in the
opening paragraphs of §335.112 and
§335.152 is taken from the July 14, 1986,
Federal Register promulgation of regula-
tions concerning tank systems, which
establishes an effective date of January
12, 1987, for thuse federal rules. These re-
quirements address the design and in-
stallation of the primary containment
vessel, release detection and response,
and closure and post-closure re-
quirements. In addition, §335.1 is amend-
ed to add definitions relating to tank and
tank system requirements. The definition
of solid waste contained in §335.1 is also
amended to establish an exemption for
certain wastes reclaimed and returned to
the original process in which they were
generated, provided that only tank storage
is involved. This closed-loop tank system
exclusion was included in the EPA pro-
mulgation on tank systems issued on July
14, 1986. The definition of industrial solid
waste in §335.1 is amended to clarify that
the universe of industrial solid wastes
may include hazardous wastes. The com-
mission has jurisdiction over wasies
defined as hazardous by the administrator
of the EPA, regardless of the waste's
municipal or industrial origin. The defini-
tion of solid waste in §335.1 is also
amended to incorporate some explana-
tory language from the federal regulations
setting forth exclusions from the defini-
tion of solid waste in 40 Code of Federal
Regulations §261.4(a)(2). This agency
believes that it is helpful to include this
explanatory language concerning the
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scope of the exclusion froin definition as
a solid waste for industrial discharges in
the Texas regulations in order to provide
further clarihication of the existing com-
mission policy The explanatory language,
which appears as a comment following
40 Code of Federal Regulations
§261.4(a)(2), clarifies that only the actual
point source discharges are not solid
wastes under the terms of the industrial
solid waste regulatory system. Industrial
wastewaters that are managed prior to
the actual discharge. which is regulated
pursuant the Texas Water Code, Chapter
26, and sludges generated by industnal
wastewater treatment are within the
universe of industnal solid wastes prior
to their regulation as actual point source
discharges under the Texas Water Code.

Sections 335.71, 335.114, and 335.154 are
amended to track specifically the infor-
mational requirements of 40 Code of
Federal Regulations §262 41 (applicable
to generators) and 40 Code of Federal
Regulations §264.75 and §265.75 (ap-
plicable to owners and operators). In ad-
dition, information that s needed to
facilitate the reporting and tracking
systems of the commission is included in
these amendments. The commission also
proposes certain changes to its record-
keeping and reporting requirements in
Subchapter A. Section 335.6 concerns
notification requirements for persons who
generate, transport, store, process, or
dispose of hazardous wastes and in-
dustrial solid wastes Subsection (e),
which establishes notification re-
quirements for transporters, is amended
to exempt conditionally exempt small
quantity generators from the requirement
to notity as a transporter of hazardous
waste when they are only transporting
their own hazardous wastes Further, the
commission proposes to amend subsec-
tion (f), which requires persons who ship,
store, process, or dispose of hazardous or
industrnial sohd wasles to perform a
chemical analysis of the solid waste, In
order to relieve persons from the require-
ment to furnish samples of their wastes
to the commission for analysis for the
sole purpose of assigning a waste
classitication

The commission proposes to repeal ex-
isting §335.9, concerning recordkeeping
and annual reporting requirements for
generators, and to replace it with a new
§335.9. New §335.9 establishes specific
recordkeeping requirements for all
generators of hazardous wastes and in-
dustrial solid wastes regardless of
generation size or waste classification. it
also requires submission of a detailed an-
nual report to the commission by January
25 of each year for the previous calendar
year by all generators of hazardous waste
and Class | industrial solid waste, except
for those who qualify for the exemptions
as identified in subsection (a)(3) and (4).
The exemption for conditionally exempt
small quantity generators (CESQGs) of
hazardous waste and very small quantity

generators of Class | industnal soiid
waste from the requirement to submit an
annual summary report is an attempt by
the commussion to lessen the differences
In reporting requirements imposed upon
generators of municipal hazardous waste
and Class | industrial solid waste.
Present regulations do not exempt any
generators of Class | industrial solid
waste from the submission of an annual
report when they store, process, or dis-
pose of such wastes on their own proper-
ty. Further, the amendment relieves gen-
erators of Class Il industrial solid waste
from any reporting requirements.
Adoption of this amendment will allow
commission staff time to be redirected
to recording and verifying waste disposi-
tion reports submitted by operators of
solid waste faciiities. This change
also standardizes many generators’
reporting requirements and allows them
to focus their efforts upon the comple-
tion of one reporting document instead
of a combination of monthly and annual
forms. These changes are intended to
substantially reduce for generators and
the commission the clerical workload that
is encountered under the present system
without sacrificing the cormmission’s
ability to coliect information necessary to
perform compliance montorning, make
hazardous waste fee assessments, and
compile reports required at the state and
federal level. The commission also pro

poses to repeal §335.10, concerning ship-
ping procedures anplicable to generators
of hazardous waste or Class | industnal
solid waste and proposes a new §335 10,
which establishes revised shipping pro

cedures and manifest completion instruc

tions apphcable to all generators of
nazardous waste or Class | industnal
solid waste. Section 335.10(a) requires all
generators of hazardous wastes and
Class | industnial sohd waste to mantfest
therr off-site shipments reqardless of
generation status or amount shipped, us

ing the manifest forms cited in the sec

tion. This subsection reflects new federal
requirements for mamfesting off-site
shipments by persons such as small
quantity generators (SQGs) who generate
from 100 kilograms to 1,000 kilograms per
month of hazardous waste Further, the
commission has decided to extend the
manifesting requirement to all hazardous
waste generators regardless of the
amount of hazardous waste or acute
hazardous waste generated or shipped

The commission feels that this action 1s
justified for the following reasons

First, the commission I1s required under
the Texas Solid Waste Disposal Act to
adopt and promulgate rules consistent
with the general intent of the Act, and
establish minimum standards ot opera-
tion for all aspects of the management
and co~troi of the solid waste over which
it has jurisdiction. One of the minimum
standards of operation specified in the
Act requires persons who generate.
transport, process. store, or dispose of

Class | indus-trial solid waste or hazard-
ous waste to provide recordkeeping and
use a manifest or other appropriate sys-
tem to assure that such wastes are trans-
ported to a processing, storage, or
disposal facility permitted or otherwise
authorized for that purpose.

Second, the changes adopted by the com-
mission pursuant to the Act under
Chapter 335 state that owners and
operators ot facilities permitted or
authorized by the executive director to re-
ceive hazardous waste or Class | in-
dustrial solid waste cannot accept such
shipments without an accompanying man-
ifest or proper shipping paper. Also, infor-
mation received by the commission from
several commercial transporters and
facility operators indicates that they will
nol accept hazardous wastes without a
manifest and appropriate identification
numbers regardless of the person's gen-
eration rate or the amount being shipped.

Finaily, utihization of a uniform manifest
for all off-site shipments of hazardous
waste provides CESQGs one method in
which to maintain records in order to sup-
port any contentions or claims they may
have with respect to the need to notity
under §335 6 of this hitle or the require-
ment to pay hazardous waste generation
fees required 1n Subchapter J of this
chapter

Proposal of the manifesting requirement
for CESQGs of mumcipal hazardous
waste 1s alsu an attempt by the commis-
sion to lessen the differences in the
regulations for generators of municipal
hazardous waste and Class | industnal
sohd waste The EPA definition of hazard-
ous waste does not distinguish between
municipal versus industnal generators, as
the Texas statute has histonically made
this distinction  Under present regula-
tions, generators of Class | industrial
hazardous waste are required to manitest
all off-site shipments regardless of
generation status or amount shipped.
This requirement does not currently exist
for conditionally exempt small quantity
generators of municipal hazardous waste.
The commissinn recognizes that there are
drawbacks to imposing the requirement
to manifest on CESQGs Among some of
the commission's concerns are whether
adequate resources are availabie to en-
force the requirement; the difficulty in
disseminating the manitest instructions
to the atfected generators; and whether
this requirement may increase the in-
cidences of illegal disposal by small
quantity generators. The commission
does not believe the adoption of minimum
standards for the utilization of a manifest
by all generators creates an unenforce-
able regulation or increases the in-
cidences of illegal disposal. The inclusion
of this requirement in the commission’s
regulations is viewed as an attempt to
comply with the requirements of the Act
and to provide for the needs of hazardous
waste transporters and operators of solid
waste facilities. The regulations provide
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a method whereby CESQGs can manifest
without first cbtaining various state and
federal identitication numbets, thus
facilitating and encouraging the place-
ment of all hazardous wastes in facilities
authorized under the RCRA, Subtitle C, or
an approved state program. This action
does not restrict CESQGs from shipping
their hazardous wastes to solid waste
facilities regulated by the Texas Depart-
ment of Health (TDH), provided that the
waste is manifested and the facility
operator has received approval from the
TDH and concurrence from the commis-
sion to receive the waste This approval
and concurrence requirement is stipu-
lated in the Act and must be complied
with by ali generators of hazardous waste
and Class | industrial solid waste. The
commission plans to continue its efforts
to enhance existing technical matenals,
as well as to develop new materials, for
distribution to the SQG and CESQG com-
munity in order to facilitate compliance
with these requirements A SQG unit has
been established n the commission's
Hazardous and Solid Waste Dwision's Pro-
gram Support Section to provide assis-
tance to these persons and develop the
necessary guidance maternals This unit's
activities are also supported by two other
units within the section the Technical
Support Unit and the Waste Management
Reports Unit The commission solicits
comments on whether imposing this re-
quirement on persons who meet the gen-
erator category determination of CESQGs
of municipal hazardous waste will prove
toa burdensome for that segment of the
reguiated community Further, the com-
mission solicits comments on whether {o
modify this requiremen! to make it ap-
plicable to only those CESWGs who ship
greater than some specified mummurrn
amount. New §335 10(b), which addresses
the information required on the Texas
uniform hazardous waste manifest, 15
amended to more precisely track the pro-
cedures tor completion of this document
It also aadresses special inlormational
needs ot CESQGs and persons shipping
Class | industnal nonhazardous sohd
waste whc are required to use a manifest
when shipping their wastes off-site Finzl-
ly, itinciudes the revised language of the
generator's certification. which declares
a genera'or’s efforts to reduce the volume
and toxicity of his hazardous wastes, and
which is requtred of persons shipping
hazardous waste

Section 335.13 concerns the recordkeep-
ing and reporting requirements ot
generators shipping hazardous wastes
and Class | industnial solid wastes. The
commission proposes to amend subsec-
tion (b), which concerns the requirement
for persons to submit a monthly shipment
summary to the commission The com-
mission proposes to require that only
generators who ship out of Texas, who im-
port shipments from outside the United
States through Texas, or who export haz-
ardous waste or Class | industrial solid

waste to a foreign country need to prepare
and submit a shipment summary. A gen-
erator would be required to submit the
shipment summary by the 25th day of the
month following any month in which such
shipments were made out of Texas. No
shipment summaries would be required
for months in which shipments were not
made or when shipments were made on-
ly to solid waste facilities located in Texas.

CESQGs of hazardous waste would be ex-
empt from this requirement provided the
waste originated in Texas. The commis-
sion has concluded that under new fed-
eral regulations it will be necessary to
solicit annual reports from persons who
qualify as SQGs of municipal hazardous
waste. These reports are necessary in
order for the commission to collect infor-
mation necessary to perform compliance
monitoring, make hazardous waste fee
assessments and compile reports re-
quired by state law and its grant com-
mitments to EPA. The commission believes,
however, that imposing submission of
monthly shipment summary reports on
SQGs of municipal hazardous waste,
especially in light of the ever increasing
number of monthly reports received from
large quantity generators of hazardous
waste and other industnal sohd waste
generators, 1S unreasonable.

There are several reasons for the
establishment and maintenance of the
manifest and reporting program. First, the
manifest program seeks to provide the
generator with assurances that his
wasles have reacned their proper destina-
tion Second, the manifest program pro-
vides the transporter a formal declaration
of the contents of the shipment and
useful information it needed for potential
uncontrolled releases or spill response
events, Third, the manifest program, as 1t
has grown over the years, provides a com-
prehensive source of regulatory inforra-
tion for both pubiic and private utilization.
Although at no point is it stated in either
the federal or state regulations that the
EPA or the commission is to assume the
generator's responsibility of tracking
wastes from the cradle to the grave, this
responsibility was assumed by the state
from the very beginning of the requiatory
program in late 1975 and an intensive
shipment-by-shipment reporting program
was developed. The commission no long-
er possesses the resources necessary to
process the current voiume of approx-
imately 40,000 reports received each year
or the anticipated increased number of
monthly summary reports which would be
submitted by CESQGs of municipal haz-
ardous waste if this requirement were im-
posed upon them. The commission
estimates that this regulatory change will
result in an immediate reduction of some
15,000 to 20,000 pieces of paper that will
nof have to be processed in the first year
aione. The commission proposes to ac-
quire the necessary shipmenit infonmation
through the submission of an annual re-
port as described earlier in this preamble.

However, the commission is concerned
that shipments of hazardous wastes and
Class | industrial solid wastes shipped to
solid waste facilities outside of Texas may
not receive adequate attention since no
mechanism exists for the commission to
confirm the receipt of the shipments at
designated solid waste facilities outside
of Texas. Aiso, generators may not ade-
quately document such shipments on
their annual summary reports since in
most cases such shipments will be ac-
companied by the consignment state’s
manifest and not the commission
manifest.

Thus, the commission has deemed that
such information does need to be
reported on a monthly basis to verify pro-
per waste management and correct as-
sessment of hazardous waste generation
fees. The commission, however, weicomes
comments on whether to drop the require-
ment for submission of shipment sum-
maries altogether. The commission pro-
poses to amend §335.23 and §335.24(h) to
reflect proper rule references based on its
recent rulemaking concerning hazardous
waste burned for energy recovery. (See the
August 19, 1986, issue of the Texas
Register (11 TexReg 3692)) The commis-
sion also proposes to amend §335 251,
concerning requirements apptlicable to
persons reclaiming spent iead acid bat
ternies. The amendment maintains the cur-
rent exemption from regulation under
Chapter 335 for those persons generating,
transporting, or coliecting spent batteries,
or those storing spent batteries but nol
reclaiming them, but the amendment
specifies that such persons remarn sub
ject to the requirements ot the Texas
Water Code, Chapter 26 Specihically, the
commission would invoke 1ts authority
under Chapter 26 1n those instances
where the activities of such persons were
causing an unauthornized discharge ot
waste to the waters in the state

New §335 28 1s added to these requlations
to establish a mechanism for adopting
memoranda of undeistanding between
the commission and other state agencies
by rule, as required by the Texas Water
Code, §5.104. Coptes of the memoranda
of understanding will be 1nade avatlabie
when requests are submitted to the Texas
Water Commission, Legal Division, P O
Box 13087, Austin, Texas 78711-3087, (512)
463-8078. The memorandum of understan-
ding (MOU) between tt e attorney general
of Texas and the Texas Vater Commission
is the first MOU to be proposed as a sec-
tion. The MOU relates tc public participa-
tion 1n the judicial enforcement process
The commission will scaon be proposing
other MOUs for adoptica as secticns.
New §335.29 is added to clarify that the
appendices to 40 Code of Federa! Regula-
tions Part 261 are adopted by reference
in the commission regulations governing
hazardous waste.

Section 335.2(g) is amended to correct the
date cited in the regu'ations to conform
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to §335.156(a)(2), which establishes the re-
quirements for groundwater monitoring
and response for regulated units, as defin-
ed by EPA in 40 Code of Federal Regula-
tions §264.90(a)(2). The regulation s
amended to refer to July 26, 1982 (rather
than January 26, 1983), as the key date for
units that received hazardous waste and
therefore are regulated units under the
federal definition in 40 Code of Federal
Regulations §264.90(a){2).

The commission proposes to amend
§335.221(b)(2) to reflect the updated
reference to the provision governing con-
ditionally exempt small quantity gener-
ators in §335.78 (rather than in §335.61(c)).

William Monroe, chief fiscal otficer, has
determined that for the first five-year
period the sections will be in effect there
will be fiscal implications as a result of
enforcing or administering the sections.
Hazardous waste regulations resulting
from the enactment of the federal Hazard-
ous and Solid Waste Amendments of 1984
are effective in the state upon adoption
by the United States Environmental Pro-
tection Agency (EPA) of those require-
ments. This fiscal note does not address
the fiscal impact of those requirements
because state adoption of equivalent
rules does not create any additional
economic impact. This fiscal analysts ad-
dresses the impact of those requirernents
which are not effective until state adop-
tion and those requirements which are
beyond the scope ot the federal hazard-
ous waste program. The effect on state
government for the first five-year pariod
the sections will be in effect 1s an
estimated additional cost of $82,000 each
year in 1987 and 1988, and $64,000 each
year in 1989—1991 These costs resulil
from the state's efforts to register and
monitor newly regulated entities covered
by these sections. There should be no
loss or increase in revenue as a result of
this rulemaking. These proposed sections
should have only minimal effects on local
units of government. The effect on small
businesses results from new reporting
and recordkeeping requirements on gen
erators of small quantities of hazardous
waste. Businesses that produce less than
220 pounds (100 kilograms) of hazardous
waste during a calendar month will bear
an overali cost of compliance totalling ap-
proximately $400,000 per year on a state-
wide basis, or about $9.00 per year for
each company. Businesses that produce
between 220 and 2,200 pounds of nazard-
ous waste per month will be essentially
unattected financially by the proposed
sections. Larger businesses, particulariy
industrial and manufacturing firms, can
expect to experience an overall savings of
approximateiy $335,000 per year on a
statewide basis, or $100 per year for a
large business, as a result of reduced
reporting requirements for nonhazardous
industrial solid waste. The new operating
standards for interim status land disposal
facilities are not expected to result in ad-
ditional fiscal impacts. This proposal in-

corporates tederal regulations which
would implement some operating require-
ments sooner than would have been the
case under the existing sections. These
standards would have been imposed dur-
ing the permitting process; therefore,
there is no significant fiscal impact. The
new requirements for closure and post-
closure care clarify existing rules but do
not change the methods used by the
agency to calculate these costs. The pro-
posed section for financial assurance in-
corporates the federal regulations which
provide an additional financial mech-
anism (the corporate guarantee) to meet
the liability insurance requirements.
These two sections would not result in ad-
ditional costs to businesses. The pro-
posed sections also Incorporate the
federal standards for tank systems used
to store or process hazardous wastes. The
sections apply to new and existing under-
ground and aboveground tanks. These
regulations would result n significant
coslts to owners and operators. Costs in-
clude nitial non-capital costs, capital
costs, and operating and mamtenance
costs The commission estimates (based
upon EPA’s analysis that mmitial com-
phance costs would be $500.000) capital
costs of $8 milhon and operdating and
maintenance costs al $600,000 on «a
statewide hasis

Mr Monroe dlso has determined that for
each year of the first five years the sec
tions are in effect the public benefit an
ticipated as a resut of enforcing the
sechons wiil be 1s greater protection of
humadan health and the environment
through improved reqgulation ot hazardous
wasle The system for manifesting, report
Ing. and recordkeeping 1s better talored
to track the movement of hazardous
waste without excesaive requlation and
oversight  In addiion, the threat of
groundwater and surface water con
tamination Irem underground and above
ground storaqe tanks 15 greatly dimm
ished by the proposed sections Finally.
the proposed sections provide clanfica
tion that achieves consistency with the
Texas Solid Waste Disposal Act and ad-
ditions to state requlations that dre
necessary to update the hazardous waste
program delegated to the state by FPA
There 1s no anticipated econotmic cost to
individuails who are required to comply
with the proposed sections

To facilitate pubhic comment on the pio-
posed new sections and amendments to
Chapter 335, the commission has
scheduled a public hearing to receive
such comments at 9 am, May 14, 1987
Room 118. Stephen F Austin State Office
Building, 1700 North Congress Avenue.
Austin, Texas. Persons desiring to provide
written comments on the proposal may do
50 by sending them to Cynthia C. Smiley,
Legal Division, Texas Water Commission,
P. O Box 13087. Austin, Texas 78711-3087.
(512) 463-8069. Written comments will be
accepted until May 20, 1987. Persons par-
ticipating in the public hearing are en-
couraged to summarize their testimony in

written presentations.

Subchapter A. Industrial
Solid Waste and Municipal
Hazardous Waste Management
in General

*31 TAC §§335.1, 335.2,
335.6, 335.11-335.15, 335.22-
335.24

These amendments are proposed under
the Texas Water Code, §5.103 and §5.105,
which provides the Texas Water Commis-
sion with the authority to adopt any rules
necessary to carry out its powers and
duties under the Water Code and other
laws of this state and to establish and ap-
prove all general policy of the commis-
sion. These amendments are also proposed
under the Solid Waste Disposal Act, Texas
Civil Statutes. Article 4477-7, §4(c), which
authorizes the commission to adopt and
promulgate rules consistent with the
general intent and purposes of the Act
and to establish munirnum standards of
operation for all aspects of the manage-
ment and control of municipal hazardous
waste and industnal solid waste, in-
cluding rules relating to the siting of
hazardous waste facihties Under the
Sohd Waste Disposal Act. §3(b), the Texas
Water Commission s designated the
state sohd waste agency witin respect to
the manaqgement of all industrial solid
waste and hazardous municipal waste
and s requited 1o seek the accomplish-
ment of the purposes of the Act through
the contral of all aspects of industrial
sold waste and munmnicipal hazardous
waste mandaqement by all practical and
ceonotucally feasible methods consis-
tent with the powers and duties pre-
scnbed under the Act and other existing
legislation Section 3b) also grants to the
comemisann the powers, and duties spe-
Cifically prescnbed m the Act and all other
powers necessary of convement to carry
out 1S responstbhihibies

WIS Defonnions The tollowing words
and terms, when ased i thas chapter, shall
have the tollowmy meammgs, unless the con-
test dearhy andiates otherwise

Aboveground tank-- A device
meeting the definition of tank in this section
and that is situated in such a way that the
entire surface area of the tank is completely
above the plane of the adjacent surrounding
surface and the entire surface area of the
tank (including the tank bottom) is able to
be visually inspected.

Active iiie—The period from the in-
itial receipt of hazardous waste at the facili-
tv until the executive director receives
certification of final closure.

Ancillary equipment—-Any device in-
ctuding, but not limited to, such devices as
piping, fittings, flanges, valves, and pumps,
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that is used to distribute, meter, or control
the flow of hazardous waste from its point
of generation to u storage or processing
tank(s), between haszardous waste storage
and processing tanhks to a point of disposal
on-site, or to a point of shipment for
disposal off-site.

Component—-Lither the tank or an-
cillary equipment of a tank system.

Corrosion expert—A person who, by
reason of his hnowledge of the physical
sciences and the principles of engineering and
mathematics, acquired by a professional
education and related practical experience,
is qualified to engage in the practice of cor-
rosion control on buried or submerged metal
piping systems and metai tanks. Such a per-
son must be certified as being qualified by
the National Association of Corrosion En-
gineers (NACE) or be a registered proies-
sional engineer who has certification or
licensing that includes education and ex-
perience in corrosion control on buried or
submerged metal piping systems and metal
tanks.

Existing  tank  system or  existing
component—A tank system or component
that is used for the storage or processing of
hazardous waste and that is in operation, or
for which installation has commenced on or
prior to July 14, 1986. Installation will be
considered to have commenced if the owner
or operator has obtained all federal, state,
and local approvals or permits necessiary to
begin physical construction of the site or in-
stallation of the tank system and i) either:

(A} a continuous on-site physical
construction or stallation program  has
begun; or

By the owner or operator has
entered into contractual obhigations -which
cannot be canceled or modified without sub-
stantial loss- -tor physical construction of the
site or installation of the tank system (o be
completed within a reasonable time,

Final closure - The closure of all
hazardous waste management units at the
facility in accordance with all applicable
closure requirements so that hazardous waste
management activities under Subchapters F.
and F of this chapter (relating to Interim
Standards for Owners and Operators of
Hazardous Waste Storage, Processing, or
Disposal Facilities; and Permitung Standards
for Owners and Operators ot Hazardous
Waste Storage, Processing, or Disposal
Facilities) are no longer conducted at the
facility unless subject to the provisions in
§335.69 of this title (relating to Accumula-
tion Time).

Hazardous waste-——Any solid waste
identified or listed a» g hazardous waste by

the administrator of the United States En-
vironmental Protection Agency (EPA) pur-
suant to the federal Solid Waste Disposal
Act, as amended by the Resource Conser-
vation and Recovery Act, 42 United States
Code 6901, et seq., as amended.

Hazardous waste management unit—
A contiguous area of land on or in which
hazardous waste is placed, or the largest area
in which there is significant likelihood of
mixing hazardous waste constituents in the
same area. Examples of hazardous waste
management units include a surface im-
poundment, a waste pile, a land treatment
arca, 2 landfill cell, an incinerator, a tank
and its associated piping and underlying con-
tainment system, and a container storage
area. A container alone does not constitute
a unit; the unit includes containers and the
land or pad upon which they are placed.

Industrial solid waste—Solid waste
resulting from or incidental to any process
of wdustry or manufacturing, or mining or
agricultural operation, which may include
hazardous waste as denned in this section.

Inground tank—A device meeting the
definition of tank in this section whereby a
portion of the tank wall is situated to any
degree within the groand, thereby preventing
visual inspection of that external surface area
of the tapk that is in the ground.

Installation inspector—A  person
who, by reason of his knowledge of the
physical sciences and the principles of
engineering, acquired by a professional
education and related practical experience,
is qualified to sopervise the installation of
tank systems.

Leak-detection system-—A  system
capable of detecting the failure of either the
primary or sccondary containment structure
or the presence of a release of hazardous
wiste or accumulated liquid in the secondary
containment structure. Such a system must
employ operational controls (e.g., daily
visual inspections for releases into the secon-
dary containment system of aboveground
tanks) or consist of an interstitial monitor-
ing device designed (o detect continuously
and awtomatically the failure of the primary
or secondary containment structure or the
presence of a release of hazardous waste in-
to the secondary containment structure.

Manifest - - The uniform hazardous
waste manifest form, Form TWC-0311, and,
if necessary, TWC-0311B, furnished by the
evecutive director to accompany shipmen s
of mumaipal hazardous waste or Class I in-
dustrigl solid waste.

New tank system or new tank com-
ponent—A tank system or component that
will be used for the storage or processing of
hazardous waste and for which installation
has commenced after July 14, 1986; except,
however, for purposes of 40 Code of Federal
Regulations §264.193(g)(2) (incorporated by
reference at §335.152(a)(8) of this title
(relating to Standards)) and 40 Code of
Federal Regulations §265.193(g)(2) (incor-
porated by reference at §335.112(a)(9) of this

title (relating to Standards}), a new tank
system is one for which construction com-
mences after July 14, 1986 (see also existing
tank system).

Onground tank—A device meeting
the definition of tank in this section and that
is situated in such a way that the bottom of
the tank is on the same level as the adjacent
surrounding surface so that the external tank
bottom cannot be visually inspected.

Partial closure—The closure of a
hazardous waste management unit [discrete
part of a facility] in accordance with the ap-
plicable closure requirements of Subchapters
E and F of this chapter (relating to Interim
Standards for Owners and Operators of
Hazardous Waste Storage, Processing, or
Disposal Facilities; and Permitting Standards
for Owners and Operators of Hazardous
Waste Storage, Processing, or Disposal
Facilities) at a facility that contains other ac-
tive hazardous waste management units [this
chapter]. For example, partial closure may
include the closure of a tank (including its
associated piping and underlying contain-
ment systems), [trench, a4 unit operation,]
landfill cell, surface impoundment, waste
pile, or other hasardous waste management
unit, [or a pit,] while other units {parts] of
the same facility continue to operate [in
opetaton or will be placed m operation in
the tuture).

Small  quantity  generator—A
generator who generates less than 1,000 kg
of hazardous waste in a calendar month,

Solid Waste

(A)  Any garhbage, retuse, sludge
from a waste treatment plant, water supply
treatment plant o wir polfution control facih-
ty, and other discarded matenal, including,
sahd, ligud, sensolid, or contamed gaseous
matenal resulting tromaindustral, municipal,
commercid, nuinmg, and agricultural opera-
tions, and from commumity and mstitvnonal
actvaties, but does not imclude.

() sohd or dissolved matenial
i domestie sewage, or solid or dissolved
matenial i irnegation return flows, or -
dustrial discharges subjes o to regulation by
permut issued pursuar: to the Texas Water
Coar, Chapter 26 ‘an exclusion applicable
only 19 the actual point source discharge that
does not exclude industrial wastewaters while
they arc being collected, stored, or processed
before disaarge, nor does it exclude studges
that are generated by industrial wastewater
treatment);

fi)-(n) (No change.)

(B)-(E) (No change.)

(F) Materials are not solid wastes
when they can be shown to be recycled by
being:

(i)-(iti)  (No change.)

(iv) secondary materials that
are reclaimed and returned to the original
process or processes in which they were
generated where they are reused in the pro-
duction process, provided:

(D only tank storage is in-
volved, and the entire process through com-
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pletion of reclumation is closed by being
entirely connected with pipes or other com-
parable enclosed nieans of comveyance;

(1l reclamation does not in-
volve controlled tlame combustion (such as
oceurs in boilers, industrial furnaces, or in-
cinerators);

(11D the secondary materials
are never accumulated in such tanks for over
12 months without being reclaimed; and

(IV)  the reclaimed material
is not used to produce a fuel, or used to pro-
duce products that are used in 4 manner con-
stituting disposal.

(GY-(D)  ONo change)

Suimp—Any pit or reservoir that
meets the definition of tank in this section
and those troughs/trenches connected to it
that serves to collect hazardous waste for
transport to hazardous waste storage, pro-
cessing, or disposal facilities.

Tank—A stanonary device, designed
to contam an accumulatuon ot solid {hazar-
dous] waste which is constructed primarily
of non-carthen matenals (e.g.. wood, con-
crete, steel, plastie) which provide structural
support

TFank system—A hazardous waste
storage or processing tank and its associated
ancillary equipment and containment sys-
tem.

Underground tank— A device meeting
the definition of tank in this section whose
entire surface area is totally below the sur-
face of and covered by the ground.

Unfit-for-use tank system—A tank
system that has been determined through an
integrity assessment or other inspection to
be no longer capable of storing or process-
ing hazardous waste without posing a threat
of release of hasardous waste to the environ-
ment.

Zone ol engineering  controt—An
area under the control of the owaers operator
that, upon detection of a hazurdous waste
release, can be readily cleaned up prior to
the release ol hazardous waste or hazardous
constituents  to groundwater  or surface
waler.
3338 Permit Required

(a3-{b1 (Nu change )

(0)  Any person who has commenced
on site stotape, processimg, or disposal of a
hazardous waste ot o before November 19,
1980, and who has tiled a hazardous waste
perimit application with the commussion on
or betore November 19, 1980, and in accor-
dance with the rules and repulations ot the
commission, may contnue  the fon-site]
storage, processing, or disposal ot hazardous
waste vwntil such time as the Texas Water
Commussion approves or demes the applica-
tion. Owners or vperators of municipal haz-
ardous waste lfacilities which satisfied this
reawrement by filing an applicaton on or
before November 19, 1980, with the United
States Environmertal Protection Agency are
not required to submit a separate applica-
non with the Texas Department of Health.

Applications filed under this section shall
meet the requirements of §335.44 of this
title (relating 1o Application tor Existing On-
Site Faalities Owners and operators of
hazardous waste management facilities who
have commenced the on-site storage, pro-
cessing, or disposal of hazardous waste as
defined in this subsection, or of hazardous
waste management facilities in existence on
the effective date of statutory ot regulatory
amendments under the Solid Waste Disposal
Act, Texas Civil Statutes, Article 4477-7, or
the Resource Conservation and Recovery
Act of 1976, as amended, 42 United States
Code §6901, et seq., that render the facility
subject to the requirement to have a haszard-
ous waste permit, may continue to operate
it Part A of their permit application is sub-
mitted no later than six months after the date
of pubhication of regulations by the United
States  Environmental Protection Agency
pursuant to the Resource Conservanon and
Recovery Act of 1976, as amended, which
first require them to comply with the stan-
dards set forth i Subchapter oot this
chapter (relating to Interim Standards for
Owners and Operators of Hazardous Waste
Storage, Processing, or Disposal Facilities),
or subchapter H ot this chapter (relatng to
Standards ior the Management ol Specttic
Wastes and Specitic Types of Facilities); o
30 days atter the date they tist become sub-
ject to the standards set forth i these sub-
chapters, whichever fust occurs; or for
generators who generate greater than 100
kilograms but less than 1,000 kilograms of
hazardous waste in a calendar month and
who process, store, or dispose of these
wustes on-site, a Part A permit application
shall be submitted to the U. S, Favironmen-
tal Protection Agency by March 24, 1987,
as required by 40 Code of Federal Regula-
tions §270.10¢e) (i) s subsection shall
not apply 1o a tacihity afat has been previous-
Iv demed a hazardous waste permat or
authonity to operate the tacility has been
presioushy terminated  Apphicanions filed
under  this secnon shall meer the e

quirements of $33x 44 ot thas utle trelatng
to- Appheatnion tor Fastng On-Sue Ta

cthties) For purposes of this subsection, a
person has commenced the on-site storage,
processing, or disposal ol hazardous waste
1f the owner or operator has obtained all ne-
cessary tederal, state, and local precon

struction approvals or permits, as required
by apphcable federal, state, and local
hazardous waste control statutes, regula-
nons, or ordimances; and either

(1)-(2) (No change)

(d)-(tY (No change.)

(g) Owners or operators of hazardous
waste management units must have pernnts
during the active hfe (including the closure
period) of the unit, and, for any unit that
receives hazardous waste after July 26, 1982
[January 26, 1983}, during any post-closure
care perind required under 40 Code of Fed-
eral Regulations §264.117 and during any
compliance period <pecified under §335.162

of this title (relating to Compliance Period),
including any extension of that period.

§335.6.  Noufication Requirements,

(a)-(b) (No change.)

(¢) Any person who generates
municipal hazardous waste in gquantities
greater than or equal to 1.000 kilograms in
a calendar month or quantities of acute
municipal hazardous waste in excess of
quantities specified in §335.78 [§335.61(c)(5)}
of this title (relating 1o Special Requirements
for Hazardous Waste Generated by Condi-
tionally Exempt Small Quantity Generators
{Purpose, Scope, and Applicability]) in a
calendar month; or any quantities of in-
dustrial solid waste shall notify the executive
director of such activity on forms furnished
or approved by the executive director. Such
person shall also submit to the executive
director upon request such information as
may reasonably be required to enable the ex-
ecutne director to determine whether the
storage, processing, or disposal is comphant
with the terms of this chapter. Nouficatuons
submitted pursuant o this section shall be
in addiion to mtormanon provided m any
pernut apphcations required by §335.2 of
this Gtle (relating to Pernut Required), or any
reports requured by §335.9 ot dhas ditle
(relating to Recordheeping [Shippimg) and
Annual Reporung Procedures Applicable to
Generatons), 3335 10 of this ttle (relanng o
Shipping and Reporting Procedures Apph-
cable 1o Generators ot [Mumaipal] Hazard-
ous Waste or Class 1 [Industnial Sohd)
Waste), and 3338 13 of this ttle (relatimg to
Recordheepiny and Reporting Procedures
Applicable 1o Generators ot {Muamapal]
Hazardous Waste o Class 1 {Industrial
Solid Wastey Any person who notifies pur-
suant to this subsection shall have the con-
g obhyanion to unmediately provide
wiitten notice to the executn e diector of any
changes o addimonal mtormation, to that
reported previously 1 waste isrecydded on-
site or maaged pursuant to §338 2(d) ot thas
ttle (relatimg to Permit Reginred), the gen-
crator must al.o comply with the nonthica-
ton requirements specthied i subsection (h)
ot this section The intormation submitted
pursuant to the nounication shall include, but
v not himited to:

(1)-(3)  (No change )

(4) a proper hazardous waste deter-
mimation which includes the appropriate
LPA hazardous waste number(s) described
in 40 Code of Federal Regulations Part 261.
Generators must determie whether such
waste 18 hazardous as defined in 40 Code of
Federal Regulations Part 251 and submit the
results of that hazardous waste determa-
tion to the executne director;

(5) (No change.)

(d) (No change.)

(¢) Except for conditionally evempt
small quantity generators who only transport
their own hazardous waste, any person who
transports [municipal] hazardous waste or
Class I waste shall notity the executive direc-
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tor of such activity on torms turnished or
approved by the executive director. Persons
operating transter facilities in accordance
with §335.94 of this title (relating to Transfer
Facithty Requirements) shall notify the ex-
ecutive director of such activity.

(0 Upon written request of the ex-
ecutive director, any person who ships,
stores, processes, or disposes of industrial
solid waste or [municipal] hazardous waste,
as defined in this subchapter, shall perform
a chemical analysis of the solid waste and
provide results of the analysis to the ex-
ecutive director [, or furnish samples of the
waste tor analysis in order to assign a waste
classification].

(2)-(h) (No change.)

§335.11. Shipping Requirements for
Transporters of [Municipal] Hazardous
Waste or Class I [Industrial Solid] Waste.

(@) No transporter may cause, suffer,
allow, or permit the shipment of solid waste
for which a manifest is required under
§335.10 of this title (relating to Shipping and
Reporting Procedures Applicable to Gener-
ators of [Municipal] Hazardous Waste or
Class 1 {Industrial Solid] Waste) to an off-
site storage, processing, or disposal facility,
unless the transporter:

(1) obtains a manifest completed by
the generator in accordance with §335.10 of
this title (relating to Shipping and Report-
intg Procedures Applicable to Generators of
[Municipal] Hazardous Waste or Class 1HIn-
dustnal Sohid] Waste);

(2 (3)  (No change.)

(b)Y  The transporter shall ensure that
the manifest accompanies the {municipal]
hazardous waste or Class [ waste.

(¢} No transporter may cause, suffer,
allow, or permut the delivery of a shipment
ot frunmaipal] hazardous waste or Class |
waste to another transporter designated on
the mantlest, unless the transporter:

(1) (No change.)

(2) retans one copy of the manifest
in accordance with §335.14(a) of this title
(relating 1o Recordkeeping Requirements
Appheable to Transporters of [Municipal]
Hazardous Waste or Class 1 [Industrial
Sohd] Waste); and

(3) (No change.)

(d) No transporter may cause, suffer,
allow, or permit the delivery of a shipment
of {municipal] hazardous waste or Class 1
waste 1o a storage, processing, or disposal
facility, unless the transporter:

(1) (No change.)

(2) retains one copy of the manifest
in accordance with §335.14(a) of this title
(relating 10 Recordkeeping Requirements
Applicable to Transporters of [Municipal]
Hazardous Waste or Class 1 [Industrial
Solid] Waste); and

(3) (No change.)

(e) The requirements of subsections
(b)-(d) and (f) of this section do not apply
to water (bulk shipment) transporters if:

(1)-(4) (No change.)

(5) acopy of the shipping paper or
manifest is retained by each water (bulk ship-
ment) transporter in accordance with
§335.14(b) of this title (relating to Record-
keeping Requirements Applicable to
Transporters of [Municipal] Hazardous
Waste or Class I [Industrial Solid] Waste).

(f) For shipments involving rail trans-
portation, the requirements of subsections
(b)-(e) of this section do not apply and the
following requirements do apply.

(1) When accepting Class I waste
from a nonrail transporter, the initial rail
transporter must:

(A)-(C) (No change.)

(D) retain one copy of the
manifest and rail shipping paper in accor-
dance with §335.14(c) of this title (relating
to Recordkeeping Requirements Applicable
to Transporters of [Municipal] Hazardous
Waste or Class | [Industrial Solid]) Waste).

(2) (No change.)

(3) When delivering Class I waste or
[municipal] hazardous waste to the desig-
nated facility, a rail transporter must:

(A) (No change.)

(B) retain a copy of the manifest
or signed shipping paper in accordance with
§335.14(c) of this title (relating to Record-
keeping Requirements Applicable to Trans-
porters of [Municipal] Hazardous Waste or
Class I [Industrial Solid] Waste).

(4) When delivering [municipal]
hazardous waste or Class | waste to a non-
rail transporter, a rail transporter must:

(A) (No change.)

(B) retain a copy of the manifest
i accordance with §335.14(c) of this title
(reiating to Recordkeeping Requitements
Applicable to Transporters of {Municipal}
Hazardous Waste or Class [ [Industrial
Solid] Waste).

(5) (No change.)

(g) Transporters who transport
[municipal} hazardous waste or Class 1 [in-
dustrial solid] waste out of the United States
shall:

(1) indicate on the manifest the date
the [municipal] hazardous waste or Class I
waste left the United States under the item
labeled ‘‘Special Handling Instructions and
Additional Information;”

(2) s.:nthe manifest and retain one
copy in accordance with §335.14(c) of this
title (relating to Recordkeeping Require-
ments Applicable to Transporters of [Mu-
nicipal] Hazardous Waste or Class I
[Industrial Solid] Waste); and

(3) (No change.)

(h) The transporter must deliver the
entire quantity of [municipal] hazardous
waste or Class I waste which he has accepted
from a geperator or a transporter to:

(1)-(4) (No change.)

(1) (No change.)

§335.12. Shipping Requirements Ap-
plicable to Owners or Operators of Storage,
Processing, or Disposal Facilities.

(a) No owner or operator of a storage,

processing, or disposal facility may accept

delivery of solid waste for which a manifest
is required under §335.10 of this title
(relating to Shipping and Reporting Pro-
cedures Applicable to Generators of [Munic-
ipal} Hazardous Waste or Class | [Industrial
Solid] Waste), for off-site storage, process-
ing, or disposal unless:

(1)-(4) (No change.)

(b) If a facility receives, from a rail or
water (bulk shipment) transporter, [munici-
pal] hazardous waste or Class I waste which
is accompanied by a shipping paper contain-
ing all the information required on the
manifest, the owner or operator, or his
agent, shall:

(1) sign and date each copy of the
manifest or shipping paper (if the manifest
has not been received) to certify that the [mu-
nicipal] hazardous waste or Class | waste
covered by the manifest or the shipping
paper was received;

(2)-(4) (No change.)

(c) If a facility receives |municipal)
hazardous waste or Class I waste accom-
panied by a manifest, or in the case of
shipments by rail or water (bulk shipment),
by a shipping paper, the owner or operator,
or his agent, must note any significant
discrepancies on each copy of the manifest
or shipping paper (if the manifest has not
been received).

(1) Manifest discrepancies are dif-
ferences between the quantity or type of
{municipal] hazardous waste or Class I waste
designated on the manifest or shipping
paper, and the quantity or type of [munic-
ipal} hazardous waste or Class | waste a
facility actually received. Significant
discrepancies in type are obvious differences
which can be discovered by inspection or
waste analysis, such as waste solvent sub-
stituted for waste acid, or toxic constituents
not reported m the manifest or shipping
paper. Significant discrepancies in quantity
are:

(A)-(B) (Nc change.)

(2) (No change)

§335.13.  Recordheeping and Reporting
Procedures Applicable 1o Generators Ship-
ping [of Munmcipal] Hazardous Waste or
Class [ [Industrial Solid] Waste.

(@) The generator shall retam a copy
of each manifest required by §335.10 of this
title (relating to Shipping and Reporting Pro-
cedures Applicable to Generators of (Munic-
ipal] Hazardous Waste or Class I [Industrial
Solid] Waste) for a minimum of three years
from the date of shipment by the generator.

(b) Generators who ship to other
states, or import shipments from outside the
United States through Texas to other states,
or export [The generator, including any per-
son exporting] hazardous waste to a foreign
country, shall prepare a shipment [monthly]
summary from the manifests, [regardless of
whether shipments were made during the
month,] summarizing the quantity and
classification of each waste shipment item-
ized by manifest document number. Such

12 TexReg 1340 April 21, 1987

Texas Register W



shipment [monthly] summary shall be
prepared on forms provided or approved by
the executive director and submtted to the
Texas Water Commission on or before the
25th day ot each month for shipments
originating during the previous month [on
monthly summary forms provided or ap-
proved by the executive director]. A
generator must keep a copy of each sum-
mary for a period of at least three years from
the due date ot the summary A generator
required to comply with this subsection shall
prepare and submit a shipment summoary for
only those months in which he actually made
shipments. Conditionally exempt small quan-
tity generators shipping hazardous waste
subject to the requirements of §335.78 of this
title (relating to Special Requirements for
Hazardous Waste Generated by Condi-
tionally Exempt Small Quantity Generators)
are not subject to the requirements of this
subsection [continue to prepare and submit
monthly summaries, regardless ot whether
shipments were made during a particular
month, by prepanng and subnutting a month-
ly summary indicaung that no shipments
were made duning that month. Upon request
of the generator, the executive director may
authorize a modihcation m the reporting
period].

(¢} A generator must submit an excep-
tion report to the commission i e has not
received a copy of the manilest with the
handwritten signature ol the owner or oper-
ator of the designated tacility within 45 days
of the date that the waste was accepted by
the initial transporter. The exception report
must be retained by the generator tor st Jeast
three years trom the date the waste was ac-
cepted by the imtial transporter and must
include:

(1) a legible copy ot the manitest
for which the generator does not have con-
firmation of dehvery, and

{2y acopy ot aletter signed by the
generator or his authorized representative es-
plaining the etlorts tihen to locate the hazar-
dous waste or Class T waste and the results
of those efforts,

(D)} The penods of record reten
tion required by this section are automatical
Iy estended dunng the couse of any
unresolved entorcement action reparding the
regulated activaty

[tdy In addition 1o the requirements of
this section, generators ot hazardous waste
are subject to the reportuny and recordheep-
mg requirements of §338 70 ot this utle
(relating to Recordheeping) and 335 71 of
this title (relating to Annual Reporting) |

(¢) The requirements of subsection (¢)
of this section do not apply to generators
generating hazardous waste or Class I waste
in quantities less than 100 kilograms in a
calendar month, or acute hazardous waste
in quantities specified in §335.78(e)(1) or (2)
of this title (relating to Special Requirements
for Hazardous Waste Generated by Condi-
tionally Exempt Small Quantity Generaiors).
[A generator who does not receive a copy

ot the manitest with the handwritten signa-
ture of the owner or operator of the
designated tacility within 38 davs of the date
that the waste was aceepted by the ninal
transporter must contact the transporter
and/or the owner or operator of the desig-
nated facility to determine the status of the
municipal hazardous waste or Class I indus-
trial sohd waste.)

[() A generator must submit an ex-
ception report to the commission if he has
not received a copy ot the mamfest with the
handwritten signature of the owner or oper-
ator of the designated facility within 45 days
of the date that the waste was accepted by
the initial transporter. The ¢xception report
must include:

[(1) alegible copy of the manifest
for which the generator does not have con-
firmation of delivery; and

[(2) acopyofaletter signed by the
generator or his authorized 1epresentative
explaining the efforts taken to locate the
municipal hazardous waste or Class 1 in-
dustrial sohd waste and the results of those
ettorts.]
$335 14, Recordkeepng Requirements Ap-
plicable to Transporters  of  (Municipal]
Hazardous Buste or Class 1 [fIndustrial
Solid] Waste.

() A transporter  of  [municipal]
“hazardous waste or Class | [mdustrial solid]
waste shall retain a copy of cach manifest
sipned by the generator, the transporter, and
the next designated transporter, or the owner
or operator ot the tacithty designated on the
manitest for o nummumn of at least three
vedts rom the date of imtial shipment.

thy  Tor shipments delnvered to the
facihity desipnated on the manitest by watet
(bulk shipment), each water (bufk shipment)
Lransporter must retaimn i copy of a shipping
paper contaming all the mtormation required
by S 338 ey of this nitde trelatimg to Shap
pine Requiremens tor Transporters ol
IMumcipal] Hazardous Waste or Class [ {In
dustiigl Solid] Waste) tor a mmimum ol
three vedrs from the dite of untal shipiment

(¢c) For shipments of  [municaipal]
hazardous waste or Class 1 owaste by 1l
within the Umited States:

(1 the imtial rarl transporter must
heep o copy of the manifest and shipping
paper with all of the informauon required
in 8335 THO2) of thas utle (relating to Ship-
pig Requirements tor Transporters ot [Mu-
mapal] Hazardous Waste or Class |
[Industrial Sohd} Waste) for a period of
three years trom the date the [municipal]
hazardous waste o1 Class I waste was ac-
cepted by the mital transporter; and

(2) the hnal rail transporter must
keep a copy of the signed mamfest (or the
shipping paper 1t signed by the designated
tacihity in hieu ot the mamifest) for a period
of three vears trom the date the [municipal]
hazardous waste or Class | waste was ac-
cepted by the imuial transpurter.

(d) A transporter who transports
waste out ot the United States must retain

a copy of the mamtest indicating that the

[mumicipal] hazardous waste or Class 1 waste

left the United States *or a mumimum of three

vears from the date ot mitial shipment
(¢) (No change.)

§325.15.  Recordkeeping and Reporting Re-
quirements Applicable to Owner< or
Operators of Storage, Processing, or
Disposal Facilities.  [hs section does not
apply to owners and operators that store,
process, or dispose ot fimuncipal] hazardous
waste or Class 1 findustnial sohd} waste on-
site and do not receive any Class T waste
from off-site sources.

(1) (No change )

(2) Except as provided in paragraph
(6) of this section, the owner o1 operator
shall prepare @ monthly summary from his
copy of all manifests recerved dunng the
month (in those cases where a mamtest 1s 1e-
quired), summarizing the quantty,
character, transporter identity, and the
method of storage, processing, and disposal
of each [municipal] hazardous waste or Class
I waste shipment received, itemized by man
itest document number Such monthly sum
mary report shall be prepared on forms
provided or approved by the executive direc-
tor and submutted to the Texas Water Com-
nussion on or betore the 25th day ot cach
month tor wastes or manifests recenved dur
ing the previous {prior] month Jand on
monthly summary forms provided or ap-
proved by the executive director] [Persons
who stare, process, or dispose of hazardous
Wnte dre subject to the turther requirements
of §335 T1d) ol this ntde aelatine to Re-
porting Requirements) and 3335 184¢a) ot
this ntle grelating o Repostinge Requirements
tor Owners and Operators) tor the prepara
non ot a monthihy ey | The ap
propratte abbreviahions frome Appondiy 1L
[ables T oand 2 of 4o Code of Tedera!
Regulations Parts 264 o 265 are to be used
tor amts ot measure and for handhng codes
tor storage, processime,  and disprosal
methods  An owner ar operator receiving
hazardous waste shall prepare a monthly
summary which also includes the tollowing
information:

(A)  the Environmental Protec-
tlon Agency (EPA) identitication number,
name and address of the Facility;

(B) the EPA dentification
number of each hazardous waste penerator
from which the facility received a hazardous
waste during the yeur; for imported
shipments, the report must give the name
and address of the foreign generator:

() a description and the quan-
tity of each hazardous waste the facility
received during the year. This information
must be listed by EPA identitication number
of each generator; and

(1)) the method of processing,
storage, or disposal for each hazardous
waste.

() The owner or operator shall
submut @ fmonthiy] report on torms provided
or approved by the executive director sum-
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marizing the types and volumes of any
[muniaipal] hazardous waste or Class | waste
received without manifests, or, [as] in the
case of shipments by rail or water (bulk
shipments), without shipping papers. This
report shall be submitted within 15 days of
receiving the waste [prepared with respect to
any Class 1 waste or municipal hazardous
waste received without a manifest],
regardless of quantity, and shall include the
following information:

{A)-(C) (No change.)

(D) a description and the quan-
ity of each [municipal] hazardous waste or
Class 1 [industrial solid] waste the facility
received which was not accompanied by a
manifest;

(E) the method of storage, pro-
cessing, or disposal for each [municipal]
hazardous waste or Class [ [industrial solid]
waste;

(F)-(G) (No change.)

(4)-(5) (No change.)

(6) An owner or operator reclaim-
ing hazardous wastes received from condi-
tionally exempt small quantity generators is
subject to the requirements of this section
requiring completion of a monthly summary
from his copy of all manifests received dur-
ing the month, unless he has requested in
writing a modification in the reporting re-
quirements. A modification relieving the
owner or operator of having to report each
manifested shipment on the monthly sum-
mary may be granted at the discretion of the
executive director on a case-by-case basis.

§335.22  Addinonal Regulation of Certain
Hazurdous Waste Recveling Activities on a
Case-By-Cuase Basis.  The commission may
decide on a case-by-case basis that persons
accumulatng  or storing the recyclable
materials described in §335.24(b)(4)
[§335.24(b)(3)} of this title (relating to Re-
quirements for Recyclable Materials and
Nonhazardous Recyclable Materials) should
be regulated under §335.24(d) [and (e)} -(f)
of this ntle (relating to Requirements for
Recyelable Materials and Nonhazardous
Recyclabie Materials). The basis for this
dectsion is that the materials are being ac-
cumulated or stored in a manner that does
not protect human health and the environ-
ment because the matenals or their toxic con-
stituents have not been adequately contamned,
or because the materials being accumulated
or stored together are incompatible. The pro-
cedures tor this deaision are set forth in
$335.23 ot this title (relating to Procedures
ltor Case-by-Case Regulation of Hazardous
Waste Recyching Activities). In making this
decision, the commussion will consider the
following factors:
(1)-(5) (No change.)

§335.23.  Procedures for Case-By-Case
Regulution of Hazardous Waste Recycling
Activities.  The commission will use the
following procedures when determining
whether to regulate hazardcus waste recycl-
ing activities described in §335.24(b)(4)

1§335.24(b)(3)] of this title (relating.to Re-
quirements for Recyclable Materials and
Nonhazardous Recyclable Materials) under
the provisions of §§335.24(d) [and (¢)] -(f)
of this title (relating to Requirements for
Recyclable Materials and Nonhazardous
Recyclable Materials), rather.than under the
provisions governing recyclable materials
utilized for precious metal recovery under
Subchapter H of this chapter (relating to
Standards for the Management of Specific
Wastes and Specific Types of Facilities).
(1)-(2) (No change.)

§335.24. Requirements for Recyclable
Materials and Nonhazardous Recyclable
Materials.

(a)-(f) (No change.)

(g) Except as provided in subsection
(h) of this section, recyclable materials (ex-
cluding those listed in subsection (¢)(1) and
(5)-(9) of this section), remain subject to the
requirements of §335.4 of this title (relating
to General Prohibitions), §335.6 of this ti-
tle (relating to Notification Requirements),
§335.9 of this title (relating to Recordkeep-
ing [Shipping] and Annual Reporting Pro-
cedures Applicable to Generators), §335.10
of this title (relating to Shipping and Report-
ing Procedures Applicable to Generators of
[Municipal} Hazardous Waste or Class 1
[Industnial Solid} Waste), §335.11 of this ti-
tle (relating to Shipping Requirements for
Transporters of [Municipal] Hazardous
Waste or Class I [Industrial Solid] Waste),
§335.12 of this title (relating to Shipping Re-
quirements Applicable to Owners or Oper-
ators of Storage, Processing, or Disposal
Facilities), §335.13 of this title (1elating to
Recordkeeping and Reporting Procedures
Applicable 10 Generators Shipping [of
Municipal] Hazardous Waste or Class I [In-
dustrial Sohid] Waste), §335.14 of this title
(relating to Recordheeping Requirements
Applicable to Transporters of {Municipal]
Hazardous Waste or Class [ [Industnal
Solid] Waste), and §335.15 of this title
(relating 1o Recordkeeping and Reporting
Requirements  Applicable to Owners or
Operators  of  Storage, Processing, or
Disposal Facilities), as applicable.

(h) Industrial solid wastes that are
nonhazardous recyclable matenals; and
recyclable matenals listed in subsection (b)(S)
[(b)(@)] and subsection (¢)(2)-(4) of this sec-
tion remain subject to the requirements of
§335.4 of this utle (relating to General Pro-
hibitions) and §335.6 of this title (relating to
Notification Requirements). Such wastes
may also be subject to the requirements of
§335.10 of this title (relatimg to Shipping and
Reporting Procedures Applicable to
Generators of [Municipal] Hazardous Waste
or Class I {Industrial Solid} Waste), §335.11
of this title (relaung to Shipping Re-
quirements for Transporters of [Municipal}
Hazardous Waste or Class | [Industrial
Solid] Waste), §335.12 of this title (relating
to Shipping Requirements Applicable to
Owners or Operators of Storage, Process-

ing, or Disposal Facilities), §335.13 of this
title (relating to Recordkeeping and Report-
ing Procedures Applicable to Generators
Shipping [of Municipal] Hazardous Waste
or Class I [Industrial Solid]) Waste), §335.14
of this title (relating to Recordkeeping Re-
quirements Applicable to Transporters of
[Municipal] Hazardous Waste or Class I [In-
dustrial Solid] Waste), and §335.15 of this
title (relating to Record-Keeping and Repor-
ting Requirements Applicable to Owners or
Operators of Storage, Processing, or
Disposal Facilities), as applicable, if the ex-
ecutive director determines that such re-
quirements are necessary to protect human
health and the environment. In making the
determination, the executive director shall
consider the following criteria:
(1)-(9) (No change.)
(i) (No change.)

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency's au-
thority to adopt.

Issued In Austin, Texas, on May 13, 1987

TRD-8703199 J D. Head
Director
Legal Division
Texas Water Commisston

Earliest posstible date of adoption
May 18, 1987

For further information, please call
(512) 463-8087

* * *

*31 TAC §335.9, §335.10

(Editor's note: The text of the following sec
tons proposed for repeal will not be pub-
lished. The sections may he examined in the
offices of the Texas Wuater Commission,
P.O. Box 13087, Capitol Station, Austin, or
in the Texus Register office, Room S03F,
Sam Houston Building, 201 Fast 14th Streer,
Austin.)

The repeals are proposed under the Texas
Water Code, §5.103 and §5.105, which pro-
vides the Texas Water Commission with
the authority to adopt any rules necessary
to carry out its powers and duties under
the Water Code and other laws of this
state and to establish and approve all
general policy of the commission. These
repeals are also proposed under the Solid
Waste Disposal Act, Texas Civil Statutes,
Article 4477-7, §4(c), which authorizes the
commission to adopt and promulgate rules
consistent with the general intent and
purposes of the Act and to establish mi-
nimum standards of operation for all as-
pects of the management and control of
municipal hazardous waste and industrial
solid waste, including rules relating to the
siting of hazardous waste facilities. Under
the Solid Waste Disposal Act, §3(b). the
Texas Water Commission is designated
the state solid waste agency with respect
to the management of all industrial solid
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waste and hacardous municipal waste
and 1s required to seek the accomplish-
ment of the puiposes of the Act through
the control of ali aspects of industrial
solid waste and municipal hazardous
waste management by all p:actical and
economically feasible methods consis-
tent with the powers and duties prescribed
under the Act and other existing legisia-
tion. Section 3(b) also grants to the com-
mission the powers and duties specifi
cally prescribed in the Act and all other
powers necessary or convenient to carry
out its responstbiiities

§335.9  Shuppane end  Reporone

cedures Applicable to Generators.

§335.10. Shupping und Reporting  Pro-
cedures Applicuble 10 Generators of Muni-
cipal Hazardous Waste or Class 1 Industrial
Solid Waste.

Pro-

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency's
authority to adopt.

Issued in Austin Texas, on Aprii 13, 1987

TRD-8703200 JD Head
Director
Legal Divisiun
Texas Water
Commession

Eariiest possible date of adoption
May 18, 1987

For further information please Call
(512) 463-8087

* * *

*31 TAC §§335.9, 335.10,
335.28, 335.29

These new sections are proposed under
the Texas Water Code. §5 103 and §5 105,
which provide the Texas Water Commis-
sion with the authority to adopt any
regulations necessary to carry out its
powers and duties under the Code and
other laws of this state and to establish
and approve all general policy of the com
mission. These new sections are also pro-
posed under the Sohid Waste Disposal
Act, Texas Civil Statutes, Article 4477-7,
§4(c), which authorizes the commission
to adopt and promulgate regulations cor-
sistent with the general intent and our-
poses of the Act and to establish mimimum
standards of operation for all aspeclts of
the managemacnt and control of municipal
hazardous waste and industnal sohd
waste, including requirements relating to
the siting of hazardous waste facilities.
Under the Solid Waste Disposal Act, §3(b).
the Texas Water Commission 1s desig-
nated the state solid waste agency with
respect to the management of al! indus-
trial solid waste and hazardous municipal
waste and is required to seek the accom-
plishment of the purposes of the Act
through the control of all aspects of in-
dustrial solid waste and municipa! hazard-
ous waste management by all practical

and economically feasible methods con-
sistent with the powers and duties pre-
scribed under the Act and other existing
legislation Section 3(b) also grants to the
commission the powers and duties spe-
citically prescribed in the Act and all other
powers necessary or convenient to carry
out its responsibilities.

§335.9.  Recordkeeping and Annual Re-
porting  Procedures Applicable 19
Generators.

(a) Except with regard to nonhazar-
dous recyclable materials regulated pursuant
to §335.24(h) of this title (relating to Re-
quirements for Recyclable Materials and
Nonhazardous Recyclable Materials), each
generator of hazardous waste or industrial
solid waste shall comply with the following.

(1) The generator shall keep records
ol all hazardous waste and industrial solid
waste activities regarding the quantities
generated, stored, processed, and disposed
of on-site or shipped off-site for storage,
processing, or disposal and which, at a
minimum, includes the information de-
scribed in subparagraphs (A)-(G) of this
paragraph. These records may be maintained
in any format provided they are retrievable
and casy to copy. The required records must
be sufficiently detailed and complete to sup-
port any contentions or claims made by the
generator with respect to:

(A) the description, character,
and classificanon of each waste;

(By the quantity generated;

(C) except for conditionally ex-
empt small quantty generators regulated
under $333.78 of this utle (relating to Special
Requaurements tor Hazardous Waste Gen-
crated By Condittonally  Exempt Small
Quanuty Generators), the quantty held n
on-site storage as of December 31 of each
calendar year,

(D) the quantity processed or
disposed ot at cach on-site tacthty unit dur-
g the calendar vear;

(1) the method of storage, pro-
cessing, o disposal (as described by codes
i Appendin I, Table 2, titled Handling
Codes for Storage, Processing, and Disposal
Methods, of 40 Code ot Federal Regulations
Parts 264 and 265);

(1) the quantity shipped off-site
tor storage, processing, or disposal cach
calendar year, including the name, address,
and locauon of each off-site facility and
(ransporter recenving shipments;

(G) the location of all hazardous
wisie aecumulation areas, situated at or near
any pomnt of generation, where hazardous
wastes under the control of the operator of
the process generating the wastes are placed
in containers and intially accumulated
without a permit or interim status in accor-
dance with §335.69(d) of this title (relating
to Accumulation Time).

(2) The generator shall submit to
the Tesas Water Commission on or before
January 25 of each year an annual genera-
tion, storage, processing, and disposal sum-

mary for all hazardous and Class | wastes.
The summary shall be submitted on forms
turnished or approved by the executive direc-
tor and shall contain at a minimum the in-
formation specified in paragraph (1) of this
subsection. Upon written request by the
generator, the execttive director may
authorize a modification in the reporting
period.

(3) Generators are not required to
submit the information required in
paragraph (1) of this subsection if they cer-
tify on the annual summary that all of the
following conditions have been met:

(A) during the vear, total on-site
accumulation of hazardous and Class 1 waste
did not equal or exceed 1,000 kilograms;

(B) during the year, no hazard-
ous or Class [ waste was processed or dis-
posed of on-site;

(C) no acute hazardous waste
was generated during the vear or remained
in storage at the end of the year;

(D) a total ot less than 1,200
kilograms of hazardous waste, a total of less
than 1,200 kilograms of Class 1 nonhazard-
ous waste, and a cc ubined total of less than
1,200 kilograms ol hazardous waste and
Class I nonhazardous waste was generated
during the vear,

4 Generators who are regulated
under §335.78 of this title (relating to Special
Requirements tor Hazardous Waste Gen-
erated By Condinonally Exempt Small
Quantity Generators) and also meet the re-
quirements ot paragraph (3) ot this subsec-
non are not regured to submit an annual
summary,

(b) A generator who shaps hos hazard-
ous waste ott-site must abso include the in
formation speathied m 3338 71 of tas ntie
(relating 1o Annual Reporung)  Ans gener-
ator who stores, processes, ar disposes ot
hazardous wasie on-site shall also submit an
annual report inaccordance wath the re
quirements of 333 114 of this ntde gelatimg
to Reporting Requiements)

SIS 10 Stuppine and  Reporiing Pro
cedures Applicahle to Generators of Haczard
ous Waste or Class 1 W aste

(a)  Except as provided o subsection
(g) of this section, no generator of hazardous
wiste o Class T owaste shall cause, sutfer,
allow, or perimit the shipment of hazardous
waste o Class Twaste consigned to an ott-
site solid waste storage,  processing, ot
disposal faaility in Texas without preparing
a Tesas Water Commussion (I W) manifest
on Form TWC-0311, and, 1t necessary,
TWC-03118B. Any hazardous waste or Class
I waste generated i Tesas for consignment
to another state must be accompamed by the
consignmen state’s manitest, if provided, or
by a TWC mantfest if the consignment state
does not provide a manifest. A generator
shall designate on the mamfest one facility
which is authorized to recene the waste
described on the manifest. A generator may
also designate one alternate facility which is
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authorized 1o receive the waste in the event
an emergency prevents delivery of the waste
to the pumary destgnated tacility. An alter-
nate facithty shall be idenutfied on the
manifest in the item marked **Special Handl-
ing Instructions and Additional Informa-
tion.”” If the transporter is unable to deliver
the waste to the designated facility or the
alternate facility, the generator must either
designate another facility or instruct the
transporter to return the waste.

(b) The manifest shall contain the
following information.

(1) The manifest shall contain the
generator’s United States Environmental
Protection Agency (EPA) 12-digit identifica-
tion number and the unique five-digit
number assigned to the manifest by the
generator. This requirement does not apply
if the waste being shipped is nonhazardous
or if the generatcr is a conditionally exempt
small quantity generator of hazardous waste.

(2) The manifest shall contain the
total number of pages used to complete the
manifest, plus the number of continuation
sheets, if any (page 1 of _______ ).

(3) The manifest shall contain the
name, mailing address, and telephone
riumber of the generator.

(4) The manitest shall contain the
telephone number where an authorized agent
of the generator may be reached in the event
of an emergency.

(5) The manifest shall contain the
generator's Texas Water Commission
(TWC) registration and~ or permit number.
Conditionally  exempt small quantity
generators shippmg  hazardous waste
regulated under §335.7§ of this ntle (refating
to Special Requirements for Hazardous
Waste Generated by Conditionally Exempt
Small Quanuty Generators) may utilize the
letters **CESQG™ for their TWC generator
registration number unless they have
previously been assigned a TWC generator
rcglslruuon numbcr.

(6)  The manifest shall contain the
first transporter’s company name.

(7)  The mamfest shall contain the
first transporter's EPA 12-digit identification
number. Fhis requitement does not apply if
the waste being shipped s nonhazardous or
the transporter 1v a conditionally exempt
small quantty generator transporting only
his own hazardous waste.

(8) The mamfest shall contain the
first transporter’s state registration number.
Condittonally exempt small quantity
generators of hazardous waste are instructed
to use the letters “CESQG” as the TWC
state transporter's registration number when
transporting their own hazardous waste
unless they have previously been assigned a
TWC registration number.

(9) The manifest shall contain a
telephone number where an auvthorized agent
of first transporier may be reached in the
event of an emergency.

(10) The manifest shall contain the
second transporter’s company name.

i11) The manifest shall contain the
second transporter’s EPA 12-digit idenufica-
tion number. This requirement does not ap-
ply if the waste bemg shipped is nonhazardous.

(12) The manifest shall contain the
second transporter’s state registration
number.

(13) The manifest shall contain a
telephone number where an authorized agent
of the second t... 1sporter may be reached in
the event of an emergency.

(14) The manifest shall contain the
company name ..nd site address of the facili-
ty designated to receive the waste identified
on the manifest and an alternate facility, if
designated. For the shipment of hazardous
wastes, generators shall designate on the
manifest only those storage, processing, or
disposal facilities which are authorized under
the Resource Conservation and Recovery
Act (RCRA) of 1976, Subtitle C, or an ap-
proved state hazardous waste program ad-
ministered in lieu thereof. Conditionally
exempt small quantity generators may ship
their hazardous wastes to solid waste
facilities regulated by the Texas Department
of Health (TDH) provided that the waste is
manifested and the operator of the facility
has received approval from the TDH and
concurrence from the Texas Water Com-
mission.

(15) The manifest shall contain the
designated facility's EPA 12-digit identifica-
tion number; however, this requirement does
not apply if the waste being shipped is
nonhazardous.

(16) The manifest shall contain the
Texas Water Commission's or Texas Depart-
ment of Health's state storage, processing,
or disposal facility registration and/or per-
mit number.

(17)  The manifest shall contain the
appropriate  notation n the hazardous
materials (HM) column of the Texas uni-
form hazardous waste manifest. The form
has been designed to allow the listing of both
federally-regulated wastes and wastes
regulated solely by the state. In order to
distinguish  between  federally-regulated
wastes and other waste, as required by
United States Department of Transportation
(DOT) regulations (49 Code of Federal
Regulations §172.201(a)( 1)), the Texas Water
Commission has added a hazardous mate-
rials (HM) column on the manifest before
the United States Departinent of Transpor-
tation description. When a waste shipment
consists of both federally-regulated materials
and state-regulated wastes, the hazardous
materials (HM) column must be checked or
marked for only those line entries which are
regulated under federal law as hazardous
wastes or hazardous materials.

(18) The manifest shall contain the
United States Department of Transportation
proper shipping name, hazard class, and
identification number (UN/NA) for each
hazardous waste as identified in 49 Code of
Feder~' Regulations Parts 171-177. If the
shipment contains nonhazardous waste sole-

ly regulated by the Texas Water Commis-
sion, then the Texas Water Commission
waste classification code description should
be used. If additional space is needed for
waste descriptions, enter these additional
descriptions in Item 28 on the continuation
sheet.

(19) The manifest shall contain the
number of containers for each waste and the
appropriate abbreviation from Table 1 in
§335.30 of this title (relating to Appendix I)
for the type of container.

(20) The manifest shall contain the
total quantity of each waste described on
each line. The quantity description should
be the most accurdte possible.

(21) The manifest shall contain the
unit of measure ot each waste described on
each line. The appropriate abbreviation for
the unit of measure may be found in Appen-
dix I, Table 1, of 40 Code of Federal Regula-
tions Parts 264 or 265.

(22) The manifest shall contain the
Texas Water Commission waste classifica-
tion code assigned to the waste by the state.
Conditionally exempt small quantity gener-
ators who on any single shipment transport
o1 offer for transport a total of less than
1,000 kilograms of haczardous waste may,
provided a specific waste classification code
has not been previously assigned for the
waste being shipped, enter in Item I of the
manifest as an appropriate Texas Water
Commussion waste classification code, the
number 990000. Conditionally exempt small
quantity generators must, if they choose to
use the general waste classification code
990000, also enter in ltem 15 of the manifest
the words ‘‘generator qualifies as a
CESQG™.

(23) The manifest shall contain a
certification by the gencrator stating: *‘1
hereby declare that the contents of this con-
signment are fully and accurately described
above by proper shipping name and are
classified, packed, marked, and labeled, and
are in all respects in proper condition for
transport by highway according to applicable
internattonal  and national government
regulations, including applicable state regula-
tons. I T am a large quantity generator, |
cerufy that 1 have a nrogram in place to
reduce the volume and toxicity of waste
generated to the degree I have determined
to be cconomically practicable and 1 have
selected the practicable method of process-
ing, storage, or disposai currently available
to me which minimizes the present and fu-
ture thieat to human health and the environ-
ment; or, if I am a small quantity generator,
I have made a good faith effort to minimize
my waste generation and sefect the best waste
management method that is available to me
and that [ can afford.”

(24) 1t a mode other than highway
15 used, the word **highway’" should be lin-
ed out and the appropnate mode (rail, water,
or air) inserted in the space provided below
the word “‘highway.”" If another mode in ad-
dition to the highway mode is used, enter the
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approprigie addiional mode (e.g., and rail)
in the space provided betow the word **high-
way

(«)  1The mantfest shall consist of at
least the number of copies which will pro-
vide the generator, each transporter, and the
owner or operator of the storage, process-
ing, or disposal facility with one copy each
tor their records and another copy to be
returned to the generator.

() At the tme of waste transter, the
generator shall:

(1) sign the mamtest by hand;

(2) obtain the handwritten signature
of the imtial ttansporter and date of accep-
tance on the manifest;

(3) retain one copy, in accordance
with §335.13(a) of this title (relating to
Recordkeeping and Reporting Procedures
Applicable to Generators Shipping Hazar-
dous Waste or Class | Waste); and

(4) give the transporter the remain-
ing copies of the manifest.

(e) For shipments of hazardous waste
or Class | waste within the United States
solely by water (bulk shipments only), the
generator shall send three copies of the
manifest dated and signed in accordance
with this section to the owner or operator
of the designated facility or to the last water
(bulk shipment) transporter to handle the
waste 1n the United States if exported by
water. Copies of the manifest are not re-
quired for each transporter.

() For rail shipments of hazardous
waste or Class | waste within the United
States which originate at the site of genera-
tion, the generator shall send at least three
copies of the manifest dated and signed in
accordance with this section to:

(1) the next nonrail transporter, if
any;

(2) the designated facility if
tansported solely by rail; or

(3) the last rail transporter to han-
dle the waste in the United States if exported
by rail.

{2 No manifest 1s required for the
shipment of Class [ waste which is not hazar-
dous waste to property owned or otherwise
effectively controlled by the owner or opera-
tor of an industrial plant, manufacturing
plant, mining operation, or agricultural
operation from which the waste results or 1s
produced, provided that the property is
within 50 miles of the plant or operation and
the waste is not commingled with waste from
any other source or sources. An industrial
plant, manufacturing plant, mining opera-
tion, or agricultural operation owned by one
person shall not be considered an other
source with respect to other plants or opera-
tions owned by the same person.

§335.28. Adoption of Memoranda of
Understanding by Reference. The follow-
ing memoranda of understanding between
the commission and other state agencies, re-
quired to be adopted by rule as set forth in
the Texas Water Code, §5.104, are adopted

by reference. Copies of these documents are
available upon request frem the Texas Water
Commussion, Legal Division, P. O. Box
13087, Austin, Texas 78711-3087, (512)
463-8078. The first of these memoranda of
understanding is between the attorney
general of Texas and the Texas Water Com-
mission, which concerns public participation
in the state hazardous waste enforcement
process.

§335.29. Adoption of Appendices by
Reference. The following appendices con-
tained in 40 Code of Federal Regulations
Part 261, which are in effect as of April 1,
1987, are adopted by reference:

(1) Appendix [—Representative
Sampling Methods;

(2) Appendix I[—EP Toxicity Test
Procedures;

(3) Appendix
Analysis Test Methods;

(4) Appendix VII—Basis for
Listing Hazardous Waste;

(5) Appendix VIiIl—Hazardous
Constituents;

(6) Appendix 1X-—Wastes Ex-
cluded Under §260.20 and §260.22; and

(7) Appendix X—Method of
Analysis for Chlorinated Dibenzo-p-dioxins
and Dibenzofurans.

IHI—Chemical

This agency hereby certifies that the pro-
posal has been reviewed by legai counsel
and found to be within the agency's
authority to adopt.

Issued in Austin, Texas, on April 13, 1987.

TRD-8703202 J.D. Head
Director
Legal Division
Texas Water Commission

Earliest possible date of adoption:
May 18, 1987

For further information, please cail
(512) 463-8087.

* * *

Subchapter B. Hazardous
Waste Management
General Provisions

* 31 TAC §335.41, §335.43

These amendments are proposed under
the Texas Water Code, §5.103 and §5.105,
which provides the Texas Water Commis-
sion with the authority to adopt any rules
necessary to carry out its powers and du-
ties under the Water Code and other laws
of this state and to establish and approve
all general policy of the commission.
These amendments are also proposed un-
der the Solid Waste Disposal Act, Texas
Civil Statutes, Article 4477-7, §4(c), which
authorizes the commission to adopt and
promulgate rules consistent with the
general intent and purposes of the Act
and to establish minimum standards of
operation for all aspects of the manage-
ment and control of municipal hazardous

waste and industrial solid waste, in-
cluding rules relaling to the siting of
hazardous waste facilities Under the
Solid Waste Disposal Act, §3(b), the Texas
Water Commission is designated the state
solid waste agency with respect 1o the
management of all industrial solid waste
and hazardous municipal waste and IS re-
quired to seek the accomplishment of the
purposes of the Act through the control
of all aspects of industrial solid waste and
municipal hazardous waste management
by all practical and economically feasible
methods consistent with the powers and
duties prescribed under the Act and other
existing legisiation. Section 3(b) also
grants to the commission the powers and
duties specifically prescribed in the Act
and all other powers necessary or conve-
nient to carry out its responsibilities.

§335.41.
plicability.

(a)-(d) (No change.)

(e) Subchapter E of this chapter
(relating to Interim Standards for Owners
and Operators of Hazardous Waste Storage,
Processing, or Disposal Facilities) does not
apply to:

(1) aperson who stores, processes,
or disposes of hazardous waste on-site and
meets the requirements of §335.78
[§335.61(c)] of this title (relating to Special
Requirements for Hazardous Waste Gene-
rated by Conditionally Exempt Srnalil Quan-
tity Generators [Purpose, Scope., and
Applicability]); or

(2) the owner or vperator of a solid
waste facility under the jurisdiction of the
Texas Department of Health (a person} who
stores, processes, or disposes of hazardous
waste received from a conditionally exempt
small quantity generator [in quantities less
than 1,000 kilograms in a calendar month
at a facility under the jurisdiction of the
Texas Department of Health (TDH)].

(f)-(g) (No change.)

§335.43.  Permit Required.

(a) (No change.)

(b) Any person who has commenced
on-site storage, processing, or disposal of
hazardous waste on or betore November 19,
1980, and who has filed a hazardous waste
permit application with the commission on
or before November 19, 1980, and in accor-
dance with the rules and regulations of the
commission, may continue the [on-site] stor-
age, processing, or disposal of hazardous
waste until such time as the Texas Water
Commission approves or denies the applica-
tion. Owners and operators of hazardous
waste management facilities who have com-
menced the on-site storage, processing, or
disposal of hazardous waste as defined n
subsection (c) of this section, or of hazar-
dous waste management facilities in existence
on the effective date of statutory or
regulatory amendments under the Solid
Waste Disposal Act, Texas Civil Statutes,
Article 4477-7, or the Resource Conservation
and Recovery Act of 1976, as amended, 42

Purpose, Scope, and Ap-
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United States Code, S0%01, et seq., thadt
render the tacthiny subject to the requirement
to have o hazardoes saste permit, may con-
unue to operdte 1l Part A ot thewr pernut ap-
plication s subnutted no later than:

(i) (No change.)

(2) 30 days after the date they first
become subject to the standards set forth in
Subchapter kot this chapter (relating to In-
terim Standards tor Gwners and Operators
of Hazardous Wiiste Storage, Process-ing or
Disposal Facihties), or Subchapter H of this
chapter trelatmg to Standards tor the Man-
agement of Speatic Wastes and Specific
[vpes of Tacihnies), whichever first occurs;
or |.|

(3) for generators who generate
greater than 100 kilograms but less than
1,000 kilograms of hazardous waste in a
calendar month and who process, store, or
dispose of these wastes on-site, a Part A per-
mit application shall be submitted to the En-
vironmental Protection Agency by March
24, 1987, as required by 40 Code of Federal
Regulations §270.10¢e)(1)(iii).

(¢)-(d) (No change.)

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency's
authority to adopt.

Issued in Austin, Texas, on Aprit 13, 1837

TRD-8703138 J.D Head
Director
Legal Dwision
Texas Water
Commission

Earliest possible date of adoption:
May 18, 1987

For turther information. please call
(512) 463-8087

* * *

Subchapter C. Standards
Applicable to Generators
of Hazardous Waste

* 31 TAC §§335.61, 335.69
335.71, 335.74—335.77

These amendments are proposed under
the Texas Water Code, §5.103 and §5.105,
which provides the Texas Water Commis-
sion with the authority to adopt any rules
necessary to carry out its powers and
duties under the Water Code and other
Jaws of this state and to establish and ap-
prove all general policy of the commis-
sion. These amendments are also pro-
posed under the Solid Waste Disposal
Act, Texas Civil Statutes, Article 4477-7,
§4(c), which authorizes the commission
to adopt and promulgate rules consistent
with the general intent and purposes of
the Act and to establish minimum stan-
dards of operation for all aspects of the
management and control of municipal
hazardous waste and industrial solid
waste, including rules relating to the
siting of hazardous waste facilities. Under

the Solid Waste Disposal Act, §3(b). the
Texas Water Commission 1s designated
the state solid waste agency with respect
to the management of all industrnial solid
waste and hazardous municipal waste
and is required to seek the accomplish-
ment of the purposes of the Act through
the control of all aspects of industrial
solid waste and municipal hazardous
waste management by ail practical and
economically feasible methods consis-
tent with the powers and duties prescrib-
ed under the Act and other existing
legisiation. Section 3(b) also grants to the
commission the powers and duties
specifically prescribed in the Act and all
other powers necessary or convenient to
carry out its responsibilities.

§335.61.
plicability.

(a) Except as provided in subsection
[subsections] (b) [and (c)] of this section, this
subchapter establishes standards for gener-
ators of hazardous waste. These standards
are in addition to any applicable provisions
contained in Subchapter A of this chapter
(relating to Industrial Solid Waste and
Municipal Hazardous Waste Management in
General).

(b) (No change.)

[(c) Generators of small quantities of
hazardous waste are subject to the follow-
ing requirements.

[(1) A generator is a small quanti-
ty generator in a calendar month if he
generates less than 1,000 kilograms of hazar-
dous waste in that month.

[(2) Except for those wastes iden-
tified in paragraphs (5), (6), (7), and (8) of
this subsection, a small-quantity generator
is not subject to regulation under this sub-
chapter, provided the generator combvlies
with the requirements of paragraphs (6), (7),
and (8) of this subsection. Persons exemp-
ted under this provision, who generate hazar-
dous waste, are still subject to the require
ments in Subchapter A of this chapter (re-
lating to Industrial Solid Waste and Munic-
ipal Hazardous Waste Management in Gen
eral) applicable to generators of municipal
hazardous waste or Class I waste.

[(3) Hazardous waste that is re-
cycled and that is excluded from regulation
under §335.24(b)(4) and (c) of this title
(relating to Requirements for Recyclable
Materials and Nonhazardous Recyclable Ma-
terials), is not included in the quantity deter-
minations of this subsection and is not
subject to any requirements of this section.
Hazardous waste that is subject to the re-
quirements of §335.24(d)«(f) of this title
(relating to Requirements for Recyclable Ma-
terials and Nonhazardous Recyclable Mate-
rials) and §§335.211—335.214 of this title
(relating to Recyclable Materials tUsed in a
Manner Constituting Disposal), §335.2"1 of
this title (relating to Applicability),
§§335.223-335.226 of this title (relating to
Standards Applicable to Generators of
Hazardous Waste Fuel, Standards Ap-

Purpose, Scope, and Ap-

plicable to Transporters of Hazardous Waste
uei; Standards Apphicable to Marketers of
Hazardous Waste Fuel, and Standards Ap-
phicable 1o Burners ot Hazardous Waste
Fuel), and §335.241 of thus title (relating to
Applicability and Requirements) is included in
the quantity determination ot this subsection
and is subject to the requirements of this
section.

[(4) In determining the quantity of
hazardous waste he or she generates, a
generator need not include:

[(A) his or her hazardous waste
when it is removed from on-site storage; or

[(B) hazardous waste produced
by on-site processing of his hazardous waste.

[(5) A small quantity generator who
generates acutely hazardous waste in a calen-
dar month in quantities greater than those
set forth as follows is subject to the re-
quirements of this subchapter:

[(A) a total of one kilogram of
acute hazardous wastes listed in 40 Code of
Federal Regulations §§261.31, 261.32, or
261.33(e); or

[(B) a total of 100 kilograms of
any residue or contaminated soil, waste, or
other debris resulting from the clean-up of
a spill, into or on any land or water, of any
acute hazardous wastes listed in 40 Code of
Federal Regulations §§261.31, 261.32, or
261.33(e).

[(6) In order for hazardous wastes
generated by a small quantity generator of
acutely hazardous wastes in quantities equal
to or less than those set forth in paragraph
(5)A) or (B) of this section to be excluded
from full regulation under this section, the
generator must comply with the following re-
quirements.

[(A) The small quantity
generator shall comply with §335.62 of this
title (relating to Hazardous Waste Deter-
mination). '

[(B) The small quantity generator
may accumulate acutely hazardous waste on-
site. If he or she accumulates at any time
acutely hazardous wastes in quantities
greater than those set forth in paragraph
(5)(A) or (B) of this section, all those ac-
cumulated wastes for which the accumula-
tion limit was exceeded are subject to
regulation under this chapter and Chapter
305 of this title (relating to Consolidated Per-
mits). The time period of §335.69 of this ti-
tle (relating to Accumulation Time) for
accumulation of wastes on-site begins when
the accumulated wastes exceed the applicable
exclusion limit.

[(C) A small quantity generator
may either process or dispose of his or her
hazardous waste in an on-site facility, or en-
sure delivery to an off-site storage, process-
ing, or disposal facility, either of which is:

[(i) permitted by the U. S. En-
vironmental Protection Agency under 40
Code of Federal Regulations Part 270;

[(i)) in interim status under 40
Code of Federal Regulations Parts 270 and
265;
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frnyy authored o0 manage
hazardous waste by g state with o hazardou
Wdste Tndandgenent progiat approsed nnder
40 Code o Federal Regulation Poarr 274

ftv) pernutted, licensed, o1
registered by a state to manage musieipal or
industnial solid waste; or

[iv) a taahins which beneficnl
ly uses or reuses, or legitumately recycles or
reclaims its waste; or processes its waste prior
to beneficial use o1 reuse, or legitimate
recycling or reclamation

[(7y In order tor a genciater
generating quantittes of hazardous waste less
than 100 kilograms dunng a calendar month
to be excluded trom regulation under this
subsection, the generator must comply with
the following requirements.

{(A) The small quanuty gener-
ator shall comply with §335.62 of this utle
(relating to Hazardous Waste  Deter-
mination).

[(B) The small quanuty generator
may accumulate hazardous waste on-site. If
he or she accumulates at any ume more than
a total of 1,000 kilograms ot this hazardous
waste, all of those accumulated wastes for
which the accumulation limit was exceeded
are subject to regulation under this chapter
and Chapter 305 of this title (relatng to Con-
solidated Permits). The time period of
§335.69 of this title (relating to Accumula-
tion Time) for accumulation of wastes on-
site begins for a small quantity generato
when the accumulated wastes exceed 1,000
kilograms.

[(C)y A small quanuty generator
may either process or disposc of his or her
hazardous waste in an on-site facility . or en-
sure delivery to an oft-site storage, process-
ing, or disposal facility, either of which is:

[(i) permiited by the En-
vironmental Protection Agency under 40
Code of Federal Regulations Part 270;

/(1) in interim status under 40
Code of Federal Regulations Parts 270 and
263,

[ty authorized to manage
hazardous waste by a state with a hazardous
waste management program approved under
* 40 Code of Federal Regulations Part 271;

‘ [tiv) permitted. licensed or
registered by a state to manage municipal or
industrial solid waste: or

[rv) a facility which beneficial-
ly uses or re-uses, or legitimately recycles or
reclaims his waste; or processes the waste
prior to beneficial use or re-use, or legitimate
recycling or reclamation.

[(8) Inorder for hazardous waste
generated by a small quantity generator in
a quantity greater than 100 kilograms but
less than 1,000 kilograms during a calendar
month to be excluded from full regulation
under this section, the generator must com-
ply with the following requirements.

[(A) The small quantity gencr-
ator shall comply with §335.62 of this title
(relating to Hazardous Waste Determi-
nation).

1By A small quanuty generator
may accimulaic hazardous waste onssite 1
o e acoumaahe <0 any e more than
ron e TOO0 Kovrans o fas or her hazag
donis waste, all those accumulated wastes for
which the accumulanon hmit was exceeded
e subject to full regulation under this
Juapter and Chaprer 308 ot this utle (elatung
to Consohidated Permity).

f(C)  Begmmng August 5, 1985,
tor any hazardons waste shupped ott-site, the
generator must ensure that such waste 1s ac-
conipanied by a copy ot the manifest (EPA
form 8700-22) signed by hun or her and con-
tumng the tollowig reguirements:

[t the name and address of
the generator of the waste,

[ty the UL S, Department of
Transportation description of the waste, in-
cluding the proper shipping name, hazard
class, and identitication number (UN NA);

[ty the number and type of
contamers;

[rv) the quantity of waste be-
ing transported, and

[rv) the name and address of
the faculity designated to receive the waste.

[(D) A small quanuty generator
may either process or dispose of his or her
hazardous waste in an on-site tacility, or en-
sure delivery to an off-site storage, process-
g, or disposal facility, either of which is:

/(i) permitted by the U. S, En-
vironmental Protection Agency under 40
Code of Federal Regulanions Part 270;

[fu) ininterim status under 40
Code of Federal of Regulations Parts 270
and 265;

[(11) authorized 1o manage
hazardous waste by a state with a hazardous
waste management program approved under
40 Code of Federal Regulations Part 271;

[tiv)  permitted, licensed, or
registered by a state to manage municipal or
industrial solid waste; or

/(v) a facility which beneficial-
ly uses or reuses, or legitimately recycles or
reclaims its waste; or processes its waste prior
to beneficial use or re-use, or legitimate
recycling or reclamation.

[(9) A generator of hazardous waste
subject to the reduced requirements of this
subsection may mix the hazardous waste
with nonhazardous waste and remain sub-
Ject to these reduced requirements even
though the resultant mixture exceeds the
quantity hmitations identified in this subsec-
tion, unless the mixture meets any of the
characteristics of hazardous wastes identified
in 40 Code of Federal Regulations Part 261,
Svbpart C.

[(10) A small guantity generator
who mitses a solid waste with a hazardous
waste that exceeds a quantity exclusion fevel
of this subsection is subject to full regula-
tion under this chapter and Chapter 305 of
this title (relating to Consolidated Permits).

{(11) 1 asmall quantity generator’s
hazardous wastes are mixed with used oil,
the mixture is subject to the requirements of

§335.4 ot this utle (relating to General Pro-
hibionsy and §335.6 of this tutie (relating to
Notfieation Reguirements) and are regulated
by the Umited States Favironmental Protec
tion Agency pursuant to H) Code of Federal
Regulations Part 266, Subpart E, if the mix-
ture is destined for energy recovery. Any
matenal produced from such nuxture by pro-
cessing, blending, or other treatment 1s also
so regulated af iy destined  for energy
recovery. |

(¢) [(d)] Any person who mnports
hazardous waste into the state from a foreign
country shall comply with standards ap-
pheable to generators [ot such waslel].

(d) {(¢))  An owner or operator who in-
itiates a shipment of hazardous waste from
a processing, storage, or disposal facility
must comply with the generator standards
contained in §335.10 of this title (relating to
Shipping and Reporting Procedures Ap-
plicable to Generators of [Mumcipal] Hazar-
dous Waste or Class 1 [Industrial Solid]
Waste) and §335.13 of this title (relating to
Recordkeeping and Reporting Procedures
Applicable to  Generators shipping [of
Munwipali Hazardous Waste or Class 1 [In-
dustrial Solid] Waste), and this subchapter.
The provisions of §335.69 of this t«tle
(relating to Accumulation Tim<z) are ap-
plicable to on-site accumulation of hazard-
ous wastes by generators. Therefore, ihe
provisions fo §335.69 of this titie (relating
to Accumulation Time) only apply to owners
or operators who are shipping hazardous
waste which they generate at that facility.

(e) (D] A farmer who generates waste
pesticides which are hazardous waste and
who complies with §335.77 [§335.76] of this
title (relating to Farmer) is not required to
comply with this chapter with jespect to
those pesticides.

§335.69.  Accumudation Time.

(a) Except as provided in subsections
(f)-(h) of this section, a generator may ac-
cumulate hazardous waste on-site without a
permit or interim status for 90 days or less,
provided that:

(1) the waste is placed in containers
and the generator complies with the provi-
stons adopted by reference in §335.112(a)(8)
of this title (relating to Standards) or the
waste is placed in tanks, and the generator
complies with the requirements adopted by
reference in §335.112(a)(9) of this title
(relating to Standards), except 40 Code of
Federal Regulations §265.197(c) and
§265.200. [§265.193;] In addition, such a
generator is exempt from all requirements
adopted by reference in §335.112(a)(6) and
(7) of this title (relating to Standards), ex-
cept 40 Code Of Federal Regulations
§265.111 and §265.114;

(2)-(4) (No change.)

(b)-(¢c) (No change.)

(d) A generator, other than a condi-
tionally exempt small quantity generator
regulated under §335.78 of this title (relating
to Special Requirements for Hazardous
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Wt Generated by Condittonally B yempt
Sob Gt Geacredorn, o accumilate
e ot andons waste

t ot eatdh hazardous wo e
isted i 10 Code o! Tederal Regulanions
V61 ey ontaners at or near any point
ot cneration where wastes antnably  ac-
cutnul e which s under the control of the
opetaton ot the process weneranng the waste,

wotbon' 0 pertit o interan status and
watheomphvne with subsecthion (i) ot this
o nrovaded he
e o change )

e INO hnpe )

A generator who generates greater
than 100 hilograms but less than 1{0
hitograms ot hazardous waste in a calendar
month may accumulate hazardous waste on-
site Tor 180 days or less without a permit or
without having interim status provided that:

(Y the quantity of waste ac-
cumulated  on-site  never  exceeds 6,000
kilograms;

(2)  the generator complies with the
requirements of Subpart 1 of 40 Code of
Federal Regulations Part 265, except 40
Code of Federal Regulations §265.176;

(3)  the generator complies with the
requirements of 40 Code of Federal Regula-
tions §265.201 in Subpart J of 40 Code of
Federal Regulations Part 265;

(4) the generator complies with the
tollowing requirements.

(A) Atall times there must be at
least one employee either on the premises or
on call (i.e., available to respond to an
emergency by reaching the facility within a
short period of time) with the responsibility
for coordinrating all emergency response
measures specified in subsection (F)(3)(D) of
this section. This employee is the emergen-
oy coordinator,

(B)  The generator must post the
following information next to telephones
that may be used to summon emergency
assistance:

/i the name and telephone
numiier of the cinergency coordinator;

ra) fovation  of  fire ex-
ungmishers and spil! control material, and,
i present, e alaim; and

(u)  the telephone number of
the tire departnient, unless the facility has
& direet alarm

(Cy The generator must ensure that
all employees are thoroughly familiar with
proper waste handhng and emergency pro-
cedutes, relevant to their responsibilities dur-
ing normal facihity operations and
CMergencies.

(ID)  The emergency coordinator
or hiy deagnee must respond to any
emergencies that arise. The applicable
responses are as follows.

fi) In the event of a fire, call
the fire depdartment or attempt to extirguish
1t using a fire extinguisher.

(i) In the event of a spill, con-
tamn the flow of hazardous waste to the ex-
tent possible, and as soon as is practicable,

clean up the hazardous waste and any con
tanumated matenuds or ol
(il Ty the event ol a e, ey
plosion, o other redease which could
threaten human health outside the tacility o
when the generator has knowledge that a
spill has reached surtace water, the generator
must immediately  nonty the  National
Response Center (using therr 24-hour toll
tree number (800) 424-8802) and the com-
nussion accordimg to the procedures set out
in the State of Texsas ail and hazardous
substances  spill conungency  plan. The
reports must include the following intor-
mation:
(I the name, address, and
United States Lnvironmental Protection
Agency (EPA) identification number of the
generator;
(1) date, ume, and type of
inadent (e.g., spill or fire);
(111 quantity and type of
hazardous waste involved n the incident;
(IV) extent of injuries, if
any; and
(V) estimated quantity and
disposition of recovered materials, if any.
(g) A generator who generates greater
than 100 kilograms but less than 1,000
kilograms of hazardous waste in a calendar
month and who must transport his waste,
or offer his waste for transportation, over
a distance of 200 miles or more for off-site
processing, storage, or disposal may ac-
cumulate hazardous waste on-site for 270
days or less without a permit or without hav-
ing interim status, provided that he complies
with the requirements of subsection (f) of
this section.

(h) A generator who generates greater
than 100 kilograms but less than 1,000
kilograms of hazardous waste in a calendar
month and who accumulates hazardous
waste in quantities exceeding 6,000 kg or ac-
cumulates hazardous waste for more than
180 days (or for more than 270 days if he
must transport his waste, or offer his waste
for transpoitation, over a distance of 200
miles or more) is an operator of a storage
facility and is subject to the requirements of
this chapter and Subchapters E and F of this
chapter (relating to Interim Standards for
Owners and Operators of Hazardous Waste
Storage, Processing, or Disposal Facilities;
and Permitting Standards for Owners and
Operators of Hazardous Waste Storage,
Processing, or Disposal Facilities) and the
permit requirements of Chapter 305 of this
utle (relating to Consolidated Permits),
unless he has been granted an extension to
the 180-day (or 270-day, if applicable)
period. Such extension may be granted by
the Texas Water Commission if hazardous
wastes must remain on-site for longer than
180 days (or 270 days, if applicable) due to
unforeseen, temporary, and uncontrollable
circumstances. An extension of up to 30 days
may be granted at the discretion of the ex-
ecutive director on a case-by-case basis.
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8338 71 Annual Reporting

() Any generator who ships [stores,
processes, or disposes ot} hazardous waste
off-site {on-site} shall prepare and submat a
single copy of an annual report to the ex-
ceutive director by January 25 [21) of cach
year. The annual report must cover facility
activities duning the previous calendar year
and must include the followmg informaonon:

(1)-(2)  (No change.)

(3) the EPA identification number,
TWC registration number, name, and ad-
dress for each off-site processing, storage,
or disposal facility to which waste was ship-
ped during the year; for exported shipments,
the report must give the name and address
of the foreign facility [a description and the
quantity of each hazardous waste generated
during the year and a description and the
quantity of the hazardous waste stored, pro-
cessed, or disposed of at each facility com-
ponent during the vearl;

(4) the name and EPA identifica-
tion nember and TWC registration number
of each transporter used during the repor-
ting year [the method of processing, storage,
or disposal for each hazardous waste, as
described by codes in Appendix I, Table 2,
Handling Code for Storage, Processing, and
Disposal Methods, of 10 Code of Federal
Regulations Parts 264 and 205);

(5) the TWC hazardous waste code
and a description, EPA hazardous wasie
number from 40 Code of Federal Regula-
tions Part 261, Subpart C or D, United
States Department of Transportation (DOT)
hazard class, and quantity of each hazardous
waste shipped off-site. This information
must be listed by EPA identification number
of each off-site facility to which waste was
shipped [monitoring data under §335.117
(@)(2)(B) and (C) and (b)2) ot this uitle
(relating 1o Recordheeping and Reporting),
where required]:

(t6)  The most recent closure cost
estimated under the financizl requirements
adopted by reference in §335.112(a)(7) of this
title (refating to Standards) and for disposal
facilities, the most recent posi-closure cost
estimate under the financial requirements
adopted by reference in §335.112(a)(7) of this
title (relating to Standards):)

(6) ()] a description of the efforts
undertaken during the vear to reduce the
volume and toxicity of waste generated;

(7 [(R)] a description of the changes
in volume and toxicity of waste actually
achieved during the year in comparison to
previous years to the extent such informa-
tion 15 available for vears prior to 1984; and

8) [(9)] The cerufication signed by
the generator or his or her authorized
representative,

(b) Any generator who processes,
stores, or disposes of hazardous waste on-
site must submit a report in accordance with
the provisions of §335.114 of this title
(relating to Reporting Requirements) and
§335.154 of this title (relating to Reporting
Requirements for Owners and QOperators).



NIIS 7803355 74 Naritication Re
quiremenis tor Ingersiate Shipmenis (No
change )

§335.76/5535 73] Addinonal Requirements
Applicahle to Internutional Shipments.
fa)-(c) (No change.)

(d)  Whenimporting hazardous waste
into the state from a foreign country, a per-
son must prepare a manifest in accordance
with {meet] the requirenients of §335.10[(b)]
of this ttle (relating to Shipping and Repor-
ting Procedures Applicable to Generators ot
[Mumcipal] Hazardous Waste or Class I [In-
dustrial Solid] Waste) tor the manifest ex-
cept that:

(1)-(2) (No change.)

{¢) Any person exporting hazardous
waste shall file an annual report with the ex-
ecutive director as required in §335.71(a) of
this title (relating to Annual Report) sum-
marizing the types, quantities, frequency and
ultimate destination of all such hazardous
waste exported during the previous calendar
year.

§335.77/8335. 76,

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency’s
authority to adopt.

Farmers.  (No change.)

Issued in Austin, Texas. on April 13, 1987,

TRD-8703197 J DO Head
Director
Lega!l Diviston
Texas Water
Commission

Earliest possible date of adoption
May 18, 1987

For further information, please call
(512) 463-3087

* * *

*31 TAC §335.74, §335.78

These new sections are proposed under
the Texas Water Code, §5.103 and §5.105,
which provides the Texas Water Commis-
sion with the authority to adopt any rules
necessary to carry out its powers and
duties under the Water Code and other
laws of this state and to establish and ap-
prove all general policy of the commis-
sion. These new sections are also
proposed under the Solid Waste Disposal
Act, Texas Civil Statutes, Article 4477-7,
§4(c), which authorizes the commission
to adopt and promulgate rules consistent
with the general intent and purposes of
the Act and to establish minimum stan-
dards of operation for all aspects of the
management and control of municipal
hazardous waste and industrial solid
waste, including rules relating to the
siting of hazardous waste facilities. Under
the Solid Waste Disposal Act, §3(b), the
Texas Water Commission is designated
the state solid waste agency with respect
to the management of all industrial solid

waste and hacsardous municipal waste
and 1s required to seeh the accomplish-
ment of the purposes of the Act through
the control ot all aspects of industrial
solid waste and municipal hazardous
waste management by all practical and
economically feasible methods consis-
tent with the powers and duties pre-
scribed under the Act and other existing
iegislation Section 3(b) also grants to the
commission the powers and duties spe-
ctfically prescribed in the Act and all other
powers necessary or convenient to carry
out its responsibilities.

§335.74.  Special Requirements for
Generators of Between 100 and 1,000
Kilograms Per Month. A generator who
generates greater than 100 kilograms but less
than 1,000 kilograms of hazardous waste in
a calendar month is exempt from the record-
keeping and reporting requirements of this
subchapter, except for the recordkeeping re-
quirements in §335.7({a) and (¢) and §335.73
of this title (relating to Recordkeeping and
Additional Reporting). Such generators are
subject to the requirements of §335.9 of this
title (relating to Recordkeeping and Annual
Reporting Procedures Applicable to Gener-
ators).

§335.78.  Special Requirements for Hazard-
ous Waste Generated By Conditionally Ex-
empt Small Quantity Generators.

(a) A generator 15 a conditionally ex-
empt small quantity generator in a calendar
month 1f he generates no more than 100 ki-
lograms of hazardous waste in that month.

(b) Except for those wastes identified
in subsections (e)-(g), and (j) of this section,
a conditionally exempt small quantity
generator’s hazardous wastes are not subject
to regulation under Subchapters C-H of this
chapter (relating to Standards Applicable to
Generators of Hazardous Waste; Standards
Applicable to Transporters of Hazardous
Waste; Interim Standards for Qwners and
Operators of Hazardous Waste Storage,
Pro-cessing, or Disposal Facilities; Permit-
ting Standards for Owners and Operators of
Hazardous Waste Storage, Processing, or
Disposal Facilities; Location Standards for
Hazardous Waste Storage, Processing, or
Disposal; and Standards for the Manage-
ment of Specific Wastes and Specific Types
of Faciliries) and Chapters 261, 263, 265,
267, 269, 271, 273, and 305 of this title
(relating to Introductory Provisions; General
Rules; Procedures Before Public Hearing;
Procedures During Public Hearing; Pro-
cedures After Public Hearing Before An Ex-
aminer; Procedures After Public Hearing
Before the Full Commission; Procedures
After Final Decision; and Consolidated Per-
mits and the notification requirements of the
Resource Conservation and Recovery Act,
§3010, provided the generator complies with
the requirements of subsections (f), (g), and
(j) of this section.

(c) Hazardous waste that is not sub-
ject to regulation or that is subject only to
§§335.62, 335.63. 335.70, and 335.71 of this

utle telanng to Hazardous Waste Detar
nunahon; EPA Idennticanon Nembars Ke

included e the quanuny deteronnations ol
this section and Subchupters € - H oot this
chapter (refating to Standards Appheable (o
Generators of Hazardous W aste, Standards
Applicable 1o Transpotters ol Hazardous
Waste; Interim Standards tor Owners and
Operators ol Hazardous Waste Storaye,
Processing, ot Disposal Faahities, Pernting
Standards for Owners and Operatois ot
Hazardous Waste Storage, Processig, or
Disposal Facilities; 1 ocation Stendards tor
Hazardous Waste Storage, Processing, or
Disposal; and Standards tor the Manage
ment of Specttic Wastes and Speaitic Tvpes
of Facthties) and Chapter 305 ot thus ntle
(relatg to Consohdated Permits) and 15 not
subject to any of the requirements o sudh
subchapters or chapter Hazardous waste
that 1s subject 10 the requiements ot
§335.24d)-(1) ot this ttle (relating 1o Re-
quirements for Recyclable Matenal, and
Nonhazardous Recyclable Materials) and
§§335.211—335 214, 335,221 - 335 226, and
335.241 of this ntle (relating to Reaydlable
Matenals Used m an Manner Copstituting
Disposal; Hazardous Waste Buined for
Energy Recovery; and Apphcabiliy and Re-
quirements) 1s included in the quantity derer
mination of this section and i~ subject to the
requirements of Subchanters C — H of this
chapter (relating to Standards Appheable o
Generators of Hazardous Waste, Standards
Applicable to Transporters ot Hazardous
Waste; Interim Standards for Owners and
Operators of Hazardous Waste Storage,
Processing, or Disposal Faciliies; Permutting
Standards for Owners and Operators of
Hazardous Waste Storage, Processmg, or
Disposal Facilities; Locanon Standards for
Hazardous Waste Storage. Process-ing, or
Disposal; and Standards tor the Mandge-
ment of Specific Wastes and Specific Ty pes
of Facilities) and Chapter 305 of this utle
(relating to Consolidated Permirs).

(d) In determinmg the quanuty of
hazardous waste generated. a generator need
not include:

(1) hazardous waste when 1t 15
removed from on-site storage provided that
the waste was cornted at the nme 1t was
generated;

(2) hazardous waste produced be
on-site processing (including reclamation) of
his hazardous waste, so long as the hazard-
ous waste that is processed was counted
once; or

(3) spent matenaly thar are
generated, reclaimed, and subsequently re-
used on site, so long as such spent materials
have been counted once.

(e) If a generator generates acute
hazardous waste in a calendar month n
quantities greater than set forth in
paragraphs (1) or (2) of this subsection, all
quantities of that acute hazardous waste are
subject to full regulation under Subchapters
C—H of this chapter (relating to Standards

¥ Proposed Rules
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Applicable o Generators ol Hazardous
Woste, Standaids Appheable o Transporters
ot Plazardous Waste, Intenms Standards tor
Ownersand Operators ot Hazardous Waste
Storage, Processing, or Disposal Facilities;
Permuung  Standards tor Owners and
Operators of Hazardous Waste Storage,
Processing, or Disposal Facilities; Location
Standards tor Hazardous Waste Siorage,
Processing, or Disposal; and Standards tor
the Management of Speaitic Wastes and
Specitic Types ot Facthiies) and Chapters
261, 263, 265, 267, 269, 271, 273, and 30S
ot this tile (relatnng to Introductory Provi
stons, General Rules; Procedures Betore
Public Heanng; Procedures Duning Public
Heaning; Procedures Afier Public Hearning
Before An Examiner; Procedures Atter
Public Hearing Before the Full Commussion;
Procedures Atter Final Decision; and Con-
sohdated Permits) and the notification re-
quirements of the Resource Conservation
and Recovery Act, §3010:

(1) atotal of one kilogram of acute
hazardous waste listed in 40 Code of Federal
Regulations §§261.31, 261.32, or 261.33(e);
or

(2) atotal of 100 kilograms of any
residue or contaminated soil, waste, or other
debris resulting from the clean-up of a spill,
into or on any land or water, of any acute
hazardous wastes listed in 40 Code of
Federal Regulations §§261.31, 261.32, or
261.33(e).

() In order for acute hazardous
wastes generated by a generator of acute
hazardous wastes in quantities equal to or
less than those set forth in subsection (e)(1)
or (2) of this section to be excluded from full
regulation under this section, the generator
must comply with the following require-
ments:

(1) The generator must comply with
the requirements in §335.62 of this title
(relating to Hazardous Waste Deter-
mination).

(2) The generator may accumulate
acute hazardous waste on-site. If he ac-
cumulates at any time acute hazardous
wastes in quantities greater than those set
forth in subsection (e)(1) or (2) of this sec-
tion, all of those accumulated wastes are sub-
ject to regulation under Subchapters C—H
of this chapter (relating to Standards Ap-
plicable to Generators of Hazardous Waste;
Standards Applicable to Transporters of
Hazardous Waste; Interim Standards for
Owners and Operators of Hazardous Waste
Storage, Processing, or Disposal Facilities;
Permitting Standards for Owners and
Operators of Hazardous Waste Storage,
Processing, or Disposal Facilities; Location
Standards for Hazardous Waste Storage,
Processing, or Disposal; and Standards for
the Management of Specific Wastes and
Specific Types of Facilities) and Chapters
261, 263, 265, 267, 269, 271, 273, and 305
of this title (relating to Introductory Provi-
sions; General Rules; Procedures Before
Public Hearing; Procedures During Public

Heanmye . Proccdures Atter Pubhy Heanne
Betore An b aannner Procodures At
Public Hearnmy Betore the Falt Conmmisaon,
Procedures Nier Pinal Deamon, and Cor
sohdated Permats) and the nothication re
quirements ot the Resource Conservaton
and Recovery Act, $3010 The nme penod
of §335 691 of this ntde Grelating to Ac-
cumulation  Time) tor accumulation ol
wastes on-site bepims when the accumulited
wastes exeeed the appheable exdluston himit

() A condionally exempr small
quantity generator may either process or
dispose of his acute hazardous waste m an
on-site tacthty, or ensure defivery to an ott-
site storage, processng, ot disposal tacilis,
either of which i

(A) permatted by the Umited
States Environmental Protection Agency
under 40 Code of Federal Regulanons Fart
270);

(BY moantenm states under 40
Code of Federal Regulations Parts 270 and
265;

(C) authorized to manage has-
ardous waste by a state with a hazardous
waste management program approved under
40 Code of Federal Regulations Part 271;

(D) permitted, hcensed, or reg-
istered by a state to manage municipal or in-
dustrial solid waste; or

(E) a facility which:

(1) benehically uses or reuses,
or legitimately recyeles or reclaims its waste;
or

(1) Processes its waste prior 1o
beneficial use or reuse, or legitimate recycl-
ing or reclamation.

(g) In order for hazardous waste
generated by a conditionally exempt small
quantity generator in quantities of less than
100 kilograms of hazardous waste during a
calendar month to be excluded from full
regulation under this section, the generator
must comply with the following require-
ments.

() The conditionally exempt small
quantity generator must comply with
§335.62 of the title (relating to Hazardous
Waste Determination).

(2) The conditionally exempt small
quantity generator may accumulate hazard-
ous waste on-site. If he accumulates at any
time more than a total of 1,000 kilograms
of his hazardous wastes, all of those ac-
cumulated wastes are subject to regulation
under the special provisions of this sub-
chapter applicable to generators of between
100 kilograms and 1,000 kilograms of haz-
ardous waste in a calendar month as well as
the requirements of Subchapters D—H of
this chapter (relating to Standards Applicable
to Transporters of Hazardous Waste; Inter-
im Standards for Owners and Operators of
Hazardous Waste Storage, Processing, or
Disposal Facilities; Permitting Standards for
Owners and Operators of Hazardous Waste
Storage, Processing, or Disposal Facilities;
Location Standards for Hazardous Waste
Storage, Processing, or Disposal; and Stan-

dards tor the Management ot Speatic
Woastes and Speitic Types ot Facthtiesy and
Claprers 260, 263, 265, 267, 269, 271, 273,
and 0~ of this ntle aelating to Introductory
Provisions; General Rules; Procedures
Betore Public Heaning; Procedures During
Public Heanng, Procedures After Public
Hearmg Betore An EFsaminer; Procedures
After Public Hearmg Betore the Full Com-
mission; Procedures Alter Final Decision;
and Consohdated Permits) and the notifica-
ton reguirements ot the Resource Conser-
vation and Recovery Act, §3010. The time
pertod of §335 69(1) of this utle (relating to
Accumulation Time) for accumulation of
wastes on-site begins tor a conditio ally ex-
cinpt small quanoty gencrator when the ac-
cumulated wastes exceed 1,000 kilograms.

(3y A condinonally exempt small
quantity generator may cither process or
dispose of his hazardous waste 1n an on-site
tacihty, or ensure delivery to an off-site
storage, processing, or disposal facility,
either of which s

{A) permitted by the United
States Environmental Protection Agency
under 40 Code of Federal Regulations Part
270;

(B) i nterim status under 40
Code of Federal Regulations Parts 270 and
26S;

(C) authorized to manage haz-
ardous waste by a state with a hazardous
waste management program approved under
40 Code of Federal Regulations Part 271;

(D) permitted, licensed, or
registered by a state to manage municipal or
industrial solid waste; or

(E) a facility which:

(i) beneficially uses or reuses,
or legitimately recycles or reclaims its waste;
or

(1) processes its waste prior to
beneficial use or reuse, or legitimate recycl-
mg or reclamation.

(h) Hazardous waste subject to the
reduced requirements of this section may be
mixed with nonhazardous waste and remain
subject to these reduced requirements even
though the resultant mixture exceeds the
quantity limitations identified in this section,
unless the mixture meets any of the chara-
cteristics of hazardous waste identified in 40
Code of Federal Regulations Part 261, Sub-
part C.

(i) If any person mixes a solid waste
with a hazardous waste that exceeds a quan-
tity exclusion level of this section, the mix-
ture is subject to full regulation under this
chapter.

() If a conditionally exempt small
quantity generator's wastes are mixed with
used oil, the mixture is subject to 40 Code
of Federal Regulations Part 266, Subpart E,
if it is destined to be burned for energy
recovery. Any material produced from such
a mixture by processing, blending, or other
treatment is also so regulated if it is destined
to be burned for energy recovery.
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This agency hereby certifies that the pro-
posal has been reviewed by iegal rounsel
and found 10 be within the agency's
authority to adopt

Issued in Austin, Texas, on Apnl 13, 1987

TRD-8703196 J D Head
Director
Legal Division
Texas Water
GCommission

Earliest possible: ddate of adoplion
May 18, 1987

For further intormation piedsc call
(512) 463-8087

* ® *

Subchapter E. Interim
Standards for Owners and
Operators of Hazardous Waste
Storage, Processing, or
Disposal Facilities

x31 TAC §§335.111, 335.112,
335.114, 335.118, 335.119,
335.121, 335.123, 335.125,
335.126

These amendments are proposed under
the Texas Water Code, §5.103 and §5.105,
which provides the Texas Water Commis-
sion with the authority to adopt any rules
necessary to carry out its powers and
duties under the Water Code and other
laws of this state and to establish and ap-
prove all general policy of the commis-
sion. These amendments are also pro-
posed under the Solid Waste Disposal
Act, Texas Civil Statutes, Article 4477-7,
§4(c), which authorizes the commission
to adopt and promulgate ruies consistent
with the general intent and purposes of
the Act and to establish minimum stan-
dards of operation for all aspects of the
management and control of municipal
hazardous waste and industrial solid
waste, including rules relating to the
siting of hazardous waste facilities. Under
the Solid Waste Disposal Act, §3(b), the
Texas Water Commission is designated
the state solid waste agency with respect
to the management of ail industrial solid
waste and hazardous municipal waste
and is required to seek the accomplish-
ment of the purposes of the Act through
the control of all aspects of industrial
solid waste and municipal hazardous
waste management by all practical and
economicaliy feasible methods consis-
tent with the powers and duties prescribed
under the Act and other existing legisla-
tion. Section 3(b) also grants to the com-
mission the powers and duties
specifically prescribed in the Act and all
other powers necessary or convenient to
carry out its responsibilities.

§335.111.
plicability.
(a) The purpose of this subchapter is

Purpose, Scope, and Ap-

to establish mimimum  regurements  that
detine the acceprable management of hazar-
dous waste prior to the issuance or demal of
a hazardous waste permit and until certifica-
tion of final closure or, if the facility is sub-
ject to post-closure requirements, until
post-closure responsibilities are fulfilled. This
subchapter applies to owners and operators
of hazardous waste storage, processing or
disposal facihtics who have fully complied
with the requirements for interim status
under the Resource Conservation and Re-
covery Act, §3005(e).

(b) Environmental Protection Agen-
cv (EPA) Hazardous Waste Numbers F020,
FO21, F022, F023, F026, or FO27 must not
be managed at facilities subject to regula-
tion under this subchapter, unless:

(1) the wastewater treatment
sludge is generated in a surface impound-
ment as part of the plant’s wastewater treat-
ment system;

{2) the waste is stored in tanks or
containers;

(3) the waste is stored or processed
in waste piles that meet the requirements of
40 Code of Federal Regulations §264.250(c)
as well as all other applicable requirements
of 40 Code of Federal Regulations Part 265,
Subpart L, and §335.120 of this title
(relating to Containment for Waste Piles);

(4) the waste is burned in in-
cinerators that are certified pursuant to the
standards and procedures in 40 Code of
Federal Regulations §265.352; or

(5) the waste is burned in facilities
that thermally process the waste in a device
other than an incinerator and that are cer-
tified pursuant to the standards and pro-
cedures in 40 Code of Federal Regulations
§265.383.

§335.112. Standards.

(a) Except to the extent that they are
clearly inconsistent with the express provi-
sions of the Solid Waste Disposal Act, Texas
Civil Statutes, Article 4477-7, or the rules of
the commission (including the provisions set
forth in this subchapter), the following
regulations contained in 40 Code of Federal
Regulations Part 265 (including all appen-
dices to Part 265) which are in effect as of
January 12, 1987, [October 1, 1985, and as
amended at 50 FedReg 49165 (November 29,
1985),] are adopted by reference:

(1)-(5) (No change.)

(6) Subpart G—Closure and Post-
Closure, except 40 Code of Federal Regula-
tions §265.112 [(c) and] (d)(3) and (4) and
§265.118(e) [§265.118(c)] and (H{(d)};

(7) Subpart H—Financial Re-
quirements, except 40 Code of Federal
Regulations §265.142(a)(2);

(8) (No change.)

(9) Subpart J—Tank Systems
[Tanks];

(10)-(16) {(No change.)

(b) (No change.)

§335.114. Reporting Requirements.
(a) The owner or operator must

prepare and submit to the executive direc-
tor by January 25 of each year a single copy
of an annual report which covers tacility ac-
tivities during the previous year and contains
the following information [An owner or
operator required to file a monthly summary
under §335.15(b) ot this tle @elating to
Recordkeeping and Reporting Requirements
Apphicable to Owners or Operators of Stor-
age, Processing, or Disposal Facihies) shal
include the followmg information in that
report|:

(1) the EPA Wdentlicanion number,
name, and address ot the facility;

(2) the calendar year covered by the
report [EPA idenuficaton number of each
hazardous waste generator trom which the ta-
cility received a hazardous waste duimyg the
month; for imported shipments, the report
must give the name and address ot the
foreign generator];

(3) the TWC hazardous waste code
and a description and the quantty ot cach
hazardous waste the facility received during
the year [month, listed according to the EPA
identification number of cach generatory;

(4) the method of processing,
storage, or disposal for each hazardous
waste;

(5) monitoring data under §335.117
(@)(2)(B) and (C), and (b)2) of this title
(relating to Recordheeping and Reporting)
where required;

(6) the most recent closure cost
estimate under 40 Code of Federal Regula-
tions §265.142, and §335.127 of this title
(relating to Cost Estimate for Closure), and,
for disposal facilities, the most recent post-
closure cost estimate under 40 Code of Fed-
eral Regulations §265.144; and

(7) [(D]  the cerufication signed by
the owner or operator of the facility or his
authorized representative.

(b) An [The] owner or operator
receiving waste from off-site sources shall
also file a monthly summary in accordance
with §335.15 of this title (relating to Record-
keeping and Reporting Requirements Ap-
plicable to Owners or Operators of Storage,
Processing, or Disposal Facilities). The an-
nual report required by this section for such
owners and operators need not contain the
information required by subsection (a)(3)
and (4) of this section if such information
has already been submitted pursuant to
§335.15 of this title (relating to Recordkeep-
ing and Reporting Requirements Applicable
to Owners or Operators of Storage, Proces-
sing, or Disposal Facilities). [must prepare
and submit a single copy of an annual report
to the executive director by January 21 of
each year. The report shall include the
following information:]

[(1) the EPA identification number,
name, and address of the facility;

[(2) the calendar vear covered by
the report;

[(3) monitoring data under
§335.117(a)(2)(B) and (C) and (b)(2) of this
title (relating to Recordkeeping and Report-
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ing), where teguoed,

wh the most reeent closure cost
e nted andor 30 Code of Federal Regula-
tons 265 142 and 1or disposal tacilities, the
most recent post-closure cost estimate under
40 Code ot Federal Regulations §265.144;
and

[(SHthe cerufication signed by the
owner o opetator of the facility or his
authorized representative |

SIS LIS Closure Plan, Submussion and
Approval of Plun

(a4} Except as provided in this section,
the owner or operator must submit his
closure plan to the executive director in ac-
cordance with 40 Code of Federal Regula-
tions §265.112 {at least 180 days before the
date he expects to begin closure]. The owner
ot operator must submit his closure plan to
the executive director no later than 15 days
atter:

(D) termunation of interim status
(except when a permt is 1ssued to the facili-
tv simultaneously with termination of in-
terini status); or

{2) issuance of a judicial decree or
comphiance order under the Resource Con-
servation and Recovery Act of 1976, §3008,
as amended, or the Solid Waste Disposal
Act, Texas Civil Statutes, Article 4477-7, to
cease receiving wastes or close.

[tb) The date when closure com-
menced should be within 30 days after the
date on which the owner or operator expects
to recene the final volume of wastes.)

(b){(©)] The executive director will
provide the owner or operator and the pub-
lic, through newspaper notice, the oppor-
tunity to submit written comments on the
plan and request modifications of the plan
within 30 days of the date of the notice. The
owi1er or operator is responsible for the cost
of publication. The executive director may,
in response to a request or at his own discre-
tion, hold a public hearing whenever such
a hearing might clarify one or more issues
concerning a closure plan. The executive
director will give public notice of the hear-
ing at least 30 days before it occurs. (Public
notice of the hearing may be given at the
same time as notice of the opportunity for
the public to submit written comments, and
the two notices may be combined.) The ex-
ecutive director will approve, modify, or
disapprove the plan within 90 days of
receipt. If the executive director does not ap-
prove the plan, he shall provide the owner
or operator with a detailed written statement
of reasons for the refusal and the owner or
operator must modify the plan or submit a
new plan within 30 days after receiving such
written statement. The executive director will
approve or medify this plan in writing within
60 days. If the executive director modifies
the plan, this modified plan becomes the ap-
proved closure plan. The executive director’s
decision must assure that the approved
closure plan is consistent with 40 Code of
Federal Regulations §§265.111 -[, and

265.113-} 265.115 and the applicable closure
requirements contained i this chapter for
spectfic waste management methods. A copy
of this modified plan with a detailed state-
ment of reasons for the modifications must
be mailed to the owner or operator. If the
owner or operator plans to begin closure
before November 19, 1981, he must submit
the closure plan by May 19, 1981.
§335.119. Post-Closur. Plan; Submussion
and Approval of Plun.

(a) The owner or operator of a
|[disposal] facility with hazardous waste
management units subject to the post-
closure care requirements in 40 Code of
Federal Regulations Part 265, Subpart (;,
must submit his post-closure plan to the ex-
ecutive director at least 180 days before the
date he expects to begin partial or final
closure of the first hazardous waste disposal
unit. The date when he expects to begin
closure must [should] be either within 30
days {immediately] after the date on which
the hazardous waste management unit
receives the known [he expects to receive
the] final volume of hazardous wastes or,
if there is a reasonable possibility that the
hazardous waste management unit will
receive additional hazardous waste no later
than one year after the date on which the
unit received the most recent volume of
hazardous wastes. The owner or operator
must submit his post-closure [closure] plan
to the executive director no later than 14
days after:

(D-(2) (No change.)

{(b) The date when closure com-
mences should be within 30 days after the
date on which the owner or operator expects
to receive the final volume of wastes.]

(b){(c)] The executive director will
provide the owner or operator and the
public, through a newspaper notice, the op-
portunity to submit written comments on the
post-closure plan and request modifications
of the plan, including modification of the
30-year post-closure period required in 40
Code of Federal Regulations §265.117 within
30 days of the date of the notice. The owner
or operator is responsible for the cost of
publication. The executive director may, in
response to a request or at his own discre-
tion, hold a public hearing whenever a hear-
ing might clarify one or more issues
concerning the post-closure plan. The ex-
ecutive director will give the public notice of
the hearing at least 30 days before it occurs.
(Public notice of the hearing may be given
at the same time as notice of the opportuni-
ty for written public comments and the two
notices may be combined.) The executive
director will approve, modify, or disapprove
the plan within 90 days of its receipt. If the
executive director does not approve the plan,
he shall provide the owner or operator with
a detailed written statement of reasons for
the refusal and the owner or operator must
modify the plan or submit a new plan for
approval within 30 days after receiving such
written statement. The executive director will

approve or modify this plan in writing within
60 days. If the executive director modities
the plan, this modified plan becomes the ap-
proved post-closure plan. The executive
director must ensure that the approved post-
closure plan is consistent with 40 Code of
Federal Regulations §§2605.117-265.120 [base
his decision upon the criteria required of pe-
tions under 40 Code of Federal Regulations
§265. 118(N(1)1)}. A copy of this modified
plan with a detailed statement of reasons for
the modifications must be mled to the
owner or operator. If an owner or operator
plans to begin closure before November 19,
1981, he must submie the post-closare plan
by May 19, 1981

§335.121.  General Operaung Kequirements
(Land Treatment Facilities).

(a) Hazardous waste must not be plac-
ed in or on a land treatment facihty unless
the waste can be made less havzardous or non-
hazardous by [biological] degradaton, for
chemical reactions} transformation, or im-
mobilization processes occurring in o1 on the
soil.

(b)-(e) (No change)

§335.123.  Closure and Post-Closure (Land
Treatment Facilities).

(a)-(e) (No change.)

() Inaddition to the requiremenis of’
40 Code of Federal Regulations §265.117
(relating to post-closure care and use of pro-
perty), during the post-closure care period,
the owner or operator of a land treatment
unit must:

(1) continue soil-core [sol-pore]
monitoring by collecting and apalyzing
samples in 2 manner and frequency specified
in the post-closure plan;

(2)-(4) (No change.)

§335.125. Special Requirements for Bulh
and Containerized Waste.

(a) Bulk or noncontainerized |con-
tainerized) liquid waste or waste containing
free liquids may be placed in a landfill prior
to May 8, 1985, only if prior to dicposal, the
1:quid waste or waste containing free liquids
is processed or stabilized, chemically or
physically (e.g., by mixing with an absorbent
solid), so that free liquids are no longer
present.

(b)-(c) (No change.)

(d) To demonstrate the absence or
presence of free liquids in either a con-
tainerized or a bulk waste, the tollowing test
must be used: Method 9095 (paint filter li-
quids test) as described in **Test Methods for
Evaluating Solid Wastes, Physical/Chemical
Methods.”” (EPA Publication SW-846 Se-
cond Edition, 1982, as amended by Update
1 (April 1984) and Update I (April 1985))

(e)-(H (No change.)

§335.126. Special Requirements for Con-
tainers.

(a) Containers [An empty container]
must be crushed flat, shredded, or similarly
reduced in volume to the maximum exient
practicable before burial in [it is buried
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* * *

* 31 TAC §335.127

This new section is proposed under the
Texas Water Code, §5103 and %§5.105.
which provides the Texas Water Commis-
sion with the authornty to adopt any ru'es
necessary to carry out its powers and
duties under the Water Code and other
laws of this state and to establish and ap-
prove ail general policy of the commis-
sion. This new section 1s also proposed
under the Solid Waste Disposal Act, Texas
Civil Statutes, Article 4477 7, §4(c). which
authorize the commission to adopt and
promuigate rules consistent with the
general intent and purposes of the Act
and to establish minimum standards of
operation for all aspects of the manage-
ment and control of municipal hazardous
waste and industrial solid waste, in-
cluding rules relating to the siting of
hazardous waste facilities. Under the
Solid Waste Disposai Act, §3(b), the Texas
Water Commission is designated the
state solid waste agency with respect to
the management of all industnal solid
waste and hazardous municipal waste
and is required to seek the accomplish-
ment of the purposas of the Act through
the control of all aspects of industrial
solid waste and mun:cipal hazardous
waste management by all practical and
economically feasible methods consis-
tent with the powers and duties pre-
scribed under the Act and other existing
legislation. Section 3(b) also grants to the
commission the powers and duties speci-
fically prescribed in the Act and all other
powers niecessary or convenient to carry
out its responsibilities

§335.127.  Cost Esumare for Closure.  In
addition to the requirements of 10 Code of
Federal Regulations §265.142 (excluding 40
Code of Federal Regulanions §265 142(a)2)),
the closure cost estimate must be based on
the costs to the owner or operator of hinng
a third party to close the tacdity A third par-
ty is a party who s neirher a patent nor a
subsidiary of the owiicr or operator (sce the
definition of parent corpeiaion in 40 Code
of Federal Regulations 2265 44id) Not

withstandmy  other clovare such
evtnnate mstoalse indduade the costs as
covtted wirh thard paroy removal shipmient
att-site, and processing or disposal off-site
ol the tollowing wastes 10 an authorized
storage, processing, or disposal facibity.
(1) masimum inyentory of wastes in
stordge andsor processing units, meluding,
but not fumited 10, storage surface impound-
mients, waste piles, tanks, and containers,
() wastes generated as g result of
closure activities (¢ g decontamimation,
removal of hguids from surtace impound-
ments, or waste piles);
() contanmmated stormwater; or
(4)  leachate

SOSNIS,

Thus agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and tound to be within the agency's au-
thonty to adopt

Issued in Austin, Texas. on Apnl 13, 1987

TRD-8703247 J D Head
Director
Legal Dwision
Texas Water Commission

Earhest possibls date of adoption
May 18. 1987

For further information please cail
(512) 463-8069

* * *

Subchapter F. Permitting
Standards for Owners
and Operators of
Hazardous Waste Storage,
Piocessing, or Disposal
Facilities

*31 TAC §§335.152, 335.154
335.156, 335.175

These amendments are proposed under
the Texas Water Code, §5.103 and §5.105,
which provides the Texas Water Commis-
sion with the authority to adopt any rules
nacessary to carry out its powers and
duties under the Water Code and other
laws of this state and to establish and ap-
prove all general policy of the commis-
sion These amendments are also proposed
under the Solid Waste Disposal Act, Texas
Civi! Statutes, Article 4477-7, §4(c), which
authorizes the commission to adopt and
promuigate rules consistent with the
general intent and purposes of the Act
and to establish minimum standards of
operation for all aspects of the manage-
ment and controi of municipa! hazardous
waste and industnal solid waste, In-
¢luding rules relating to the siting of
hazardous waste facilities. Under the
Solid Waste Disposal Act, §3(b), the Texas
Vi/ater Commission is designated the
state sohd waste agency with respect to
the management of all industrial solid
waste and hazardous municipai waste
and is required to seek the accomplish-
ment ot the purposes of the Act through

JP ‘I’rrv)posed‘ Rz)le;;

the control of all aspects of industrial
sohid waste and mumicipal hazardous
waste management by all practicai and
economically feasible methods consis-
tent with the powers and duties pre-
scribed under the Act and other existing
legislation. Section 3(b) aiso grants to the
commission the powers and duties speci-
fically prescribed in the Act and all other
powers necessary or conventent to carry
out its responsibilities

§335 182 Standards

(1) Except to the extent that they are
cleatlv meonsistent with the Sohd Waste
Disposal Act, Texas Coal Statutes, Article
4477-7, or the rules of the commission (in-
cluding the provisions set forth in this sub-
chapter), the following regulations contained
m 40 Code ot Federal Regulations Part 264
(ncluding all appendices to Part 264), which
are m eftect as of January 12, 1987, [October
1, 1985, and as amended at 50 FedReg 49165
(Novemiber 29, 1985),] are adopted by

reference:
(1)-(5) (No change.)
(6) Subpart H—-TFimanciai Re-

qurements, except 40 Code of Federal
Regulations §264.142(2)(2);

(7)  (No change)
(8) Subpart J--Tankh Systems
[Tanks);
(9)-(13y  (No change.)
(b)-(¢c) (No change)
§335.154.  Reporung  Requirements  jor

Owners und Operators.

(a)The [An] owner o1 operator must
prepare and subinit to the executive direc-
tor by January 25 of each year an annual
report which covers facility activities during
the previous calendar year and which con-
tains the following information [r2quired to
file a monthly summary under §335.15(b) of
this title (relating to Recordkeeping and
Reporting Requirements Applicable to
Owners or Operators of Storage, Process-
ing, or Disposal Facilities) shall include the
following mformation n that report]:

(I)the EPA 1deatification number,
name, and address ol the facility;

(2) the calendar year covered by the
report [EPA 1dentification number of each
hazardous waste generator from which the
facility received a hazardous waste during the
month; for imported shipments, the report
must give the name and address of the
foreign generator]:

(3) the TWC hazardous waste code
and a description and the quanuty of each
hazardous waste the facility received during
the year month, listed :according to the EPA
identification number of each generator};

(4) the method of storage, process-
ing, or [and] disposal for each hazardous
wasle; |and)

(5} the most recent closure cost
estimate under 40 Code of Federal Regula-
tions §264.142 and §335.178 of this title
(relaiing to Cost Estimate For Closure) and,
for disposal facilities, the most recent post-
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closure cost ostimate under 40 Code ol
Federal Repulations §264.144; and
O The certication signed by

the owner or operator ot the tacthty ot his
authonized representative

()An { he) owner or operator receiv-
ing huzardous waste from off-site shall file
a monthly sumimary in accordance with
§335.15 of this title (relating to Record-
heeping and Reporting Requirements Ap-
plicable to Owners or Operators of Storage,
Processing, or Disposal Facdities). The an-
nual report required by this section by such
owners or aperators need not include the in-
formation required by subsection (a)(3) and
(4) of this section it such information has
already heen submitted pursuant to §335.15
of this title (relating to Recordkeeping and
Reporting Requirements Applicable to Own-
ers or Operators of Storage, Processing, or
Disposal Facilities) [of a facihty where ha-
zardous waste 18 processed, stored, or dis-
posed of on-site must prepare and submit a
single copy ot an annual report to the ex-
ecutive director by lanuary 21 of each yvear
The report shall include the calendar vear
covered by the report and the information
stated 1n subsection (a) of this section, ex-
cept that required by subsection (a)(2) of this
section].

§335.156.  Applicubiiiey of Groundwater
Montoring and Response.

(a) Except as provided m subsection
(b) of thus section, the rules pertaming to
groundwater monitoring and response apply
to owners and operators of facilities that
process, store, or dispose of hazardous
waste.

(1) (No change.)

(2)  All solid waste management
units must comply with the requirements in
§335.167 of this title (relating to Corrective
Action for Solid Waste Management Units).
A surface impoundment, waste pile, [and)
land treatment unit, or [as] landfill that
receives hazardous waste after July 26, 1982,
(hereinafter referred to as a regulated unit)
must comply with the requirements of
§§335.157-335.166 of this title (relating to
Required Programs; Groundwater Protec-
tion Standard; Hazardous Constituents;
Concentration Limits; Point of Compliance;
Compliance Period; General Groundwater
Monitoring Requirements; Detection Mon-
itoring Program; Compliance Monitoring
Program; and Corrective Action Program);
in lieu of §335.167 of this title (relating to
Corrective Action for Solid Waste Manage-
ment Units) for purposes of detecting, cha-
racterizing, and responding to release to the
uppermost aquifer. The financial respon-
sibility requirements of §335.167 of this ti-
tle (relating to Corrective Action for Solid
Waste Management Units) apply to regu-
lated units.

(b)-(c)

§335.175.  Special Requurements for Bulk
and Containerized Waste.
(a)-(b) (No change.)

(No change.)

{u) 1S
jresence ol hree igards meoeither g con
tamenzed ora bulk waste, the tollowmy tew
must be used: Method HO9S (Pamt Frlwer 1.
quids Test) as deseribed in Test Methods for
Fraluating Solid Wastes, Physical Chenneal
Methods. (EPA Publication SW-846 Second
Fdition, 1982, as amcnded ‘by Update |
(April 1984) and Update 11 (April 1985)).

(r (No change )

(¢)  Contamers holding hquid waste o1
winste contaimng free hguids must not be
placed i a landtill unless:

(1)-(3)  (No change.)

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency's
authority to adopt

domonerate the absence o

Issued in Austin, lexas, or Apri 13, 198/

TRD 8703194 J.D Head
Director
Legal Division
Texas Water
Commission

Earliest possible date of adoption
May 18, 1987

For further information. please call
(512) 463-8087

* * *

%31 TAC §335.178

This new section is proposed under the
Texas Water Code, §5.103 and §5 105,
which provides the Texas Water Commis-
sion with the authority to adopt any rules
necessary to carry out its powers and
duties under the Water Code and other
laws of this state and to establish and ap-
prove all general policy of the commis-
sion. This new section is also proposed
under the Solid Waste Disposal Act, Texas
Civil Statutes, Article 4477-7, §4(c), which
authorizes the commission to adopt and
promulgate rules consistent with the
general intent and purposes of the Act
and to establish minimum standards of
operation for ali aspects of the manage-
ment and control of municipal hazardous
waste and industriai solid waste, in-
cluding rules relating to the siting of
hazardous waste facilities. Under the
Solid Waste Disposal Act, §3(b), the Texas
Water Commission is designated the
state solid waste agency with respect to
the management of all industrial solid
waste and hazardous municipal waste
and is required to seek the accomplish-
ment of the purposes of the Act through
the control of all aspects of industrial
solid waste and municipal hazardous
waste management by all practical and
economically feasible methods consis-
tent with the powers and duties pre-
scribed under the Act and other existing
legislation. Section 3(b) also grants to the
commission the powers and duties spe-
cifically prescribed in the Act and ail other
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powers necessary or convenent to carry
out ity responsibinties

VESSLTS o aumare 1or Closwre In
addimon 1o the requirements ot 40 Code ot
Federal Repaliations $204 142 (excludmg 40
Code of Federal Repulanons §264 142(an2)),
the Gosure vost estimate mnst be based on
the costs o the owner o operator of hinng
athud party 1o close the taahty A thard par-
s party who s nether the parent nor
a4 subsidiany ol the owner or operator (see
detminion ot parent corporation in 30 Code
ot Federal Revulations 3264 141d). Not-
withstandine  other  Josure costs, such
estimate must also nddonde the costs
assoctated with third party remosal, ship
ment off-site, and processimg or disposal off-
aite ol the tfolowing wastes 1o an authorzed
storage, processing, or disposal facility:
(1) mavmum myentory of wastes in
storage and or processing umts, mcluding,
but not lnmted 1o, storage surface impound-
ments, waste piles. tanks, and containers;
(2)  wastes generated as a result of
closure acrvities (e g, decontanunation,
removal of liquids from surtace impound-
ments, or waste pres);
(3 contanunated stormwater; and
(4)  leachate

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency’s
authority to adopt

Issued in Austin Texas on April 13, 1987

TRD-8703193 J.D Head
Director
Legal Division
Texas Water Commussion

Earliest possible date of adoption:
Mav 18, 1987

For further information, please cali
512) 463-8087

* * *

Subchapter H. Standards for the
Management for Specific
Wastes and Specific Types of
Facilities

Hazardous Waste Burned for
Energy Recovery

*31 TAC §335.221

This amendment I1s proposed under the
Texas Water Code, §5.103 and §5.105,
which provides the Texas Water Commis-
sion with the authority to adopt any rules
necessary to carry out its powers and
duties under the Water Ccde and other
laws of this state and to establish and ap-
prove all general policy of the commis-
sion. This amendment is also proposed
under the Solid Waste Disposal Act. Texas
Civil Statutes, Article 4477-7, §4(c), which
authorizes the commission to adopt and
promulgate rules consistent with the




general intent and purposes of the Act
and 1o establish minimum standards of
operauon for all aspects of the manage
ment 4nd control of muricipal hazardous
waste and industnal sohd waste, n-
cluding rules relating to the siting of
hazardous waste facilities. Under the
Solid Waste Disposal Act, §3(b), the Texas
Water Commission is designated the
state solid waste agency with respect to
the management of all industrial sohd
waste and hazardous municipal waste
and 1s required to seek the accomplish-
ment of the purposes of the Act through
the control of all aspects of industrial
solid waste and municipal nazardous
waste management by all practical and
economically feasible methods consis-
tent with the powers and duties pre-
scribed under the Act and other existing
legislation. Section 3(b) also grants to the
commission the powers and duties spe-
cifically prescribed in the Act and all other
powers necessary or convenient to carry
out 1ts responsibilities.

§335.221.  Applicability.

{a) (No change.)

{b) The following hazardous wastes
are not regulated under §§335.221-335.226
of this title (relating to Hazardous Waste
Burned for Energy Recovery):

(1) used oil burned for energy re-
covery that is also a hazardous waste solely
because it exhibits a characteristic of hazar-
dous waste identified in 40 Code of Federal
Regulations Part 261, Subpart C. Such used
oil is subject to regulation by the United
States Environmental Protection Agency
under 40 Code of Federal Regulations Part
266, Subpart E. This exception does not ap-
ply if the used oil has been mixed with haz-
ardous waste, or if the used oil is considered
to be a hazardous waste by EPA under 40
Code of Federal Regulations §266.40(c).
Used oil exhibiting a characteristic of haz-
ardous waste, as well as hazardous waste
fuels, remains [remain] subject to the re-
quirements of §335.24(g) of this title (relating
to Requirements for Recyclable Materials
and Nonhazardous Recyclable Materiai);
and

(2) hazardous wastes that are ex-
empt from regulation under the provisions
of 40 Code of Federal Regulations §261.4,
and §335.24(c)(5)-(9) of this title (relating to
Requirements for Recyclable Materials and
Nonhazardous Recyclable Material), and
hazardous wastes that are subject to the
special requirements for conditionally ex-
empt small quantity generators under the
provisions of §335.78 [§335.61(c)] of this ti-
tle (relating to Special Requirements for
Hazardous Waste Generated by Condition-
ally Exempt Small Quantity Generators
[Purpose, Scope, and Applicability]).

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency's au-
thority to adopt.

Issued in Austin, Texas, on April 13, 1987.

TRD 8703248 J D Head

Director
Legal Divigron
Teway, Water Comimission

Earliest possible date of adoption
May 18, 1987

For further information, please .dll
(512) 463-8087

* * *

* 31 TAC §335.251

The amendment is proposed under the
Texas Water Code. §5103 and §5.105,
whichi provides the Texas Water Commis-
s1on with the authority to adopt any rules
necessary to carry out its powers and du-
ties under the Water Code and other laws
of this state and to establish and approve
all general policy of the commission. The
amendment to this section is aiso propos-
ed under the Solid Waste Disposal Act,
Texas Civil Statutes, Article 4477-7, §4(c),
which authorizes the commission to
adopt and promulgate rules consistent
with the general intent and purposes of
the Act and to establish minimum stan-
dards of operation for all aspects of the
management and control of municipal
hazardous waste and industrial solid
waste, including rules relating to the
siting of hazardous waste facilities. Under
the Solid Waste Disposal Act, §3(b), the
Texas Water Commission is designated
the state solid waste agency with respect
to the management of all industrial solid
waste and hazardous municipal waste
and is required to seek the accomplish-
ment of the purposes of the Act through
the control of all aspects of industrial
solid waste and municipal hazardous
waste management by all practical and
economically feasible methods consis-
tent with the powers and duties prescribed
under the Act and other existing legisla-
tion. Section 3(b) also grants to the com-
mission the powers and duties specifically
prescribed in the Act and all other powers
necessary or convenient to carry out its re-
sponsibilities.

§335.251.  Applicability and Requirements.

(@) The regulations of this section app-
ly to persons who reclaim spent lead-acid
batteries that are recyclable materials (spent
batteries). Persons who generate, transport,
or collect spent batteries, or who store spent
batteries but do not reclaim them, are not
subject to regulation under this chapter,
Chapter 305 of this title (relating to Con-
solidated Permits), Chapter 261 of this title
(relating to Introductory Provisions),
Chapter 263 of this title (relating to General
Rules), Chapter 265 of this title (relating to
Procedures Before Public Hearing), Chapter
267 of this title (relating to Procedures Dur-
ing Public Hearing), Chapter 269 of this ti-
tle (relating to Procedures After Public
Hearing Before an Examiner), Chapter 271
of this title (relating to Procedures After
Public Hearing Before the Full Commis-

ston), or Chapter 273 of this title (relating
10 Procedures Atter Final Decision). Such
persons, however, remain subject to the re-
quirements of the Texas Water Code,
Chapter 26.

(b) (No change.)

This agency hereby certifies that the pro-
posal has been reviewed by legal counsei
and found to be within the agency’s au-
thority to adopt

Issued In Austin, Texas, on Apnil 13, 1987

TRD 8703249 J D Head
Director
Legal Division
Texas Water Commission

Earliest possible date ot adoption
May 18. 1987

For further information, pledse cdll
(512) 463-8087

* * *

TITLE 34. PUBLIC
FINANCE

Part I. Comptroller of
Public Accounts

Chapter 3. Tax Administration

Subchapter C. Crude Oil
Production Tax

* 34 TAC §3.32

(Editor’s note: The text of the following sec-
tion proposed for repeal will not be pub-
lished. The section may be examined in the
offices of the Comptroller of Public Ac-
counts, 111 East 17th Street, Austin, or in
the Texas Register office, Room S03F, Sum
Houston Building, 201 East 14th Street,
Austin.)

The Comptroller of Public Accounts pro-
poses the repeal of §3.32, concerning vo-
luntary amendments; penaity. This section
is being repealed so that a substantially
revised section dealing with the same sub-
ject matter may be adopted.

John Moore, director of the comptroller's
economic analysis center, has determined
that for the first five-year period the repeal
will be in effect there will be no fiscal im-
plications for state or locai government.
This repeal is promulgated under the Tax
Code, Title 2, and no statement of the
fiscal implications for small businesses
is required.

Mr. Moore also has determined that for
each year of the first five years the repeal
is in effect the public benefit anticipated
as a result of enforcing the repeal is that
this change will provide the public with
new information regarding their tax re-
sponsibilities. There is no anticipated
economic cost to individuals who are re-
quired to comply with the repeal.

Comments on the proposal may be sub-
mitted to G. C. Edgar, Tax Administration,

% Proposed Rules
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PCOR W5 AuSst L Teaas 78718
[his v, preponed under the Texas
L oo oeraul which provides that

the comptratier imay prescribe, adopt, and
enforce rules refating to the administra-
tion and enforcement of the provisions of
the Tax Code, Tdle 2

3332 Voluntary Amendments, Penalty.
This agency hereby certifies that the pro-
nosal hias bheen roviewed by legal counsel
and tound to be within the agency’s au
thority Lo edopt

Issigedd s Aot ey, an Apat 13 1987

TRD 704000 Bob Pullocs
Comptiotier of Pabhe

ALcounts,

Earbiost fous atae fate of adaoption
May 20 "9n/

For tuttner information please call
512y 463 400

* * *

The Comptrolier of Public Accounts pro-
poses new $3 32, concerning prepayment
procedure to replace §$3.32 that 1s being
repealed The new section provides for a
prepayment procedure that will enable
the taxpayer to avoid penalty and interest
assessments for late filing The proposal
will not limit the taxpayer to the current
maximum allowance of $15.

John Moore, director of the comptroller's
economic analysis center, has determined
that for the first five-year period the pro-
posed section will be in effect there will
be no fiscal implications for state or local
government or small businesses as a re-
sult of enforcing or administering the sec-
tion.

Mr Moore also has deterinined that for
cach year of the first five years the sec-
tionasan elfect the public benefit antict
pated as a result of enforcing the section
1s that this change provides the pubhic
with new information regarding their tax
responsibilities. There 1s no anticipated
economic cost to individuals who are re-
quired to comply with the proposed sec-
tion

Comments on the proposal may be sub-
mitted to G C Edgar, Tax A.n: nistration,
PO Box 13528, Austin, Texas /8711

The new section I1s proposed under the
Texas Tax Code, §111.002, which provides
that the comptroller may prescribe, adopt,
and enforce rules relating to the admin-
istration and enforcement of the provi-
sions of the Tax Code, Title 2.

§3.32. Prepavment Procedure.

(@)  Anv crude o1l taspayer may volun-
tary prepay the amount of tax that may be-
come due as the resuit of filing amended
reports after the due date.

(b) If the prepayment is sufficient to
cover the additional tax and the postinark
for the prepayment is on or before the due
date for the period being amended, no penal-
ty and interest will be assessed.

{¢) If the prepayment is msufficient to
cover the additional tax, or 1if the prepay-
ment postmark date is not timely, the pre-
payment will be applied in such a manner
that the maximum amount of penalty and
interest will be eliminated based upon the ac-
count balances at that time.

(d) A prepayment will be applied on-
ly when a payment 1s received along with the
amended report and only if the application
would eliminate or reduce penalty and in-
terest. A prepayment will not be automati-
cally applied against penalty and interest.
Any prepayment used will be replaced with

12 TexReg 1356  April 21, 1987
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the pavinient recened with the amended re-
ports The replacement will then be available
for use as a prepavimient under the actual
postimiark date that 1 was sent to the comp-
troller,

(¢)  Any taxpayer clecting to use the
prepavment procedure may not designate the
application of pavments. The application
will be made by the comptroller and will be
made in such a manner that the maximum
amount of penalty and mterest will be elimi-
nated based upon the balances at the time
of receipt of the amended reports and pay-
ments.

(Y A prepayment will not automati-
cally be applied against a liability reflected
on an original report or agamnst a liability
estabhished by audnt of the taxpayer’s re-
cords

(2) The comptroller may apply a pre-
payment to any unpaid tax, penalty, and in-
terest existing n the tavpayer’s account.

(hy A tavpaver mas nciease the
amount of the prepayment at any une

(1) A tazpaver may request a retund
ol the unused prepaviment, or any pant of
i, at any tme The granting of the retund
15 subject to esisting law and rules of the
comptreller.

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency’s au-
thority to adopt.

Issued In Austin, Texas, on Apnl 13, 1987

TRD-8703227 Bob Bullock
Comptroiler of Public
Accounts

Earliest possible date of adoption
May 22, 1987

For further information. piease call
(512) 463-4004

* * *

Name: Eric Lindh

Grade: §

School: Merrunan Park Elementary,
Dallas



Withdrawn

R ules An agency may withdraw proposed action or the remaining effectiveness of emergency action on

arule by filing a notice of withdrawal with the Texas Register. The notice is effective immediately
upon filing or 20 days after filing. If a proposal is not adopted or withdrawn within six months after the date of
publication in the Register, it will automatically be withdrawn by the Texas Register office and a notice of the
withdrawal will appear in the Register.

TITLE 19. EDUCATION issued 1n Austin, Texas, on Apnl 14, 1987 gfnt::;an:venng;g;r?teorg;r;gy‘igffce;:r:i(;/:&?:;
Part I1. Texas Education T TS e o Poiey the appraisal of certified personnel. The
Agenc Development text of the emergency amendment ap-
Chaf&er 7)’7 C ympr hensive Texas Education Agency peared in the February 27, 1987, issue of
< . LC cnensive the Texas Register (12 TexReg 625).
" Filed April 14, 1987
Instruction ‘ A Educati For furtr?er information. please call Issued 1n Austin, Texas. on Apnil 14, 1987
Sugchapter B. General Education (512) 463-9212 TRD-8703266 Beverly J Bardsley
rogram * * * Director for Policy
. Development
* 19 TAC §§77.26 .
§8 Chapter 149. Education Texas Education Agency
Ihe grones, Education Agenoy nas  Personnel Development  ries s oy
) ~ . or turther information, please ca
of new section to §77.26, concerning the Subchgp}er C. Appraisal of (512) 4639212
general education program. The text of Certified Personnel

the emergency new section appeared in .
the February 27, 1987, issue of the Texas ~ * 19 TAC §149.43

Register (12 TexReg 624). The Texas Education Agency has * * *

Name: Jeremy Sharp

Grade: 5

School: Bruce Shulkey Elementary
School, Fort Worth

‘ )M!\

Y Withdrawn Rules April 21, 1987 12 TexReg 1357



Adopted

R uies An agency may take tinal action on a rule 30 days after a proposal has been published in the Register.
The rule becomes effective 20 days after the agency files the correct document with the Texas

Register, unless a later date is specified or unless a federal statute or regulation requires implementation of the‘

action on shorter notice. -

it an agency adopts the rule without any changes to the proposed text, only the preamble of the notice and state-
ment of legal authority will be published. If an agency adopts the rule with changes to the proposed text, the pro-

posal will be republished with the changes.

TITLE 19. EDUCATION

Part 1I. Texas Education
Agency

Chapter 73. Goals

Subchapter A, Goals for Public
School Education

%19 TAC §§73.1-73.3

The Texas Education Agency adopts the
repeal of §§73.1-73.3, without changes to
the proposed text published in the Feb-
ruary 24, 1987, issue of the Texas Register
(12 TexReg 589). The new appointed board
adopted in January 1987, a long-range
plan for public education in Texas, in-
cluding goals, objectives, and action
plans. Therefore the goais in Chapter 73
are being adopted for repeal.

The Texas Education Agency and local
school districts will implement the Long-
Range Plan for Public Education in Texas
as adopted by the State Board of Educa-
tion in January 1987.

No comments were received regarding
adoption of the repeal.

The repeal is adopted under the Texas
Education Code, §11.26(b), which directs
the State Board of Education to establish
goals for the public school system and
adopt and promote four-year plans for
meeting these needs and goals.

This agency hereby certifies that the rule
as adopted has been reviewed by legal
counsel and found to be a valid exercise
of the agency's legal authority.

Issued in Austin, Texas, on April 14, 1987.

TRD-8703257 W. N. Kirby
Commissioner of
Education

Effective date: May 5, 1987
Proposal publication date: February 24, 1987
For further information, please call

(512) 463-9212

* * *

Subchapter B. Adoption of Goals
for Public School Education

* 19 TAC §73.21

The Texas Education Agency adopts the
repeal of §73.21, without changes to the
proposed text published in the February
24,1987, 1ssue of the Texas Register (12
TexReg 589). The new appointed board
adopted in January 1987, a long-range
plan tor public education in Texas, in-
cluding goals, objectives, and action
plans. Therefore the goals in Chapter 73
are being adopted for repeai.

The Texas Education Agency and local
school districts will implement the Long-
Range Plan for Public Education in Texas
as adopted by the State Board of Educa-
tion in January 1987.

No comments were received regarding
adoption of the repeal.

The repeal is adopted under the Texas
Education Code, §11.26(b), which directs
the State Board of Education to establish
goals for the public school system and
adopt and promote four-year plans for
meeting these needs and goals.

This agency hereby certifies that the rule
as adopted has been reviewed by legal
counszl and found to be a vahd exercise
of the agency's legal authority.

Issued In Austin, Texas, on Apri 14, 1987

TRD-8703258 W N Kirby
Commissioner of
Education

Effective date May 5, 1987
Proposal publ';ation date February 24, 1987
For further information, please call

(512) 463-9212

* * ok

Subchapter C. Priorities
*19 TAC §73.41

The Texas Education Agency adopts the
repeal of §73.41, without changes to the
proposed text published in the February
24, 1987, issue of the Texas Register (12
TexReg 589). The new appointed board

adopted n January 1987, a long-range
plan for public education in Texas, in-
cluding goals, objectives, and action
plans. Therefore the goals 1n Chapter 73
are being adopted for repeal.

The Texas Education Agency and Iocal
school districts will implement the Long-
Range Plan for Public Education in Texas
as adopted by the State Board of Educa-
tion in January 1987.

No comments were received regarding
adoption of the repeal.

The repeal 1s adopted under the Texas
Education Code, §11.26(b), which directs
the State Board of Education to establish
goals for the public school system and
adopt and promote four-year plans for
meeting these needs and goails.

This agency hereby certifies that the rule
as adopted has been reviewed by legal
counsel and found to be a valid exercise
of the agency’s legal authority.

Issued in Austin, Texas, on April 14, 1987.

TRD-8703259 W. N. Kirby
Commissioner of
Education

Effective date: May 5, 1987
Proposal publication date. February 24, 1987
For further information, please call

(512) 463-9212

* * *

Subchapter D. Public
Information

* 19 TAC §73.61

The Texas Education Agency adopts the
repeal of §73.61, without changes to the
proposed text publisned in the February
24, 1987, issue of the Texas Register (12
TexReg 589). The new appointed board
adopted in .'anuary 1987, a long-range
pian for public education in Texas, in-
cluding goals, objectives, and action
plans. Therefore the goals in Chapter 73
are being adopted for repal.

The Texas Education Agency and local
school districts will impiement the Long-

12 TexReg 1358 April 21, 1987
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Range Plan for Public Education in Texas
as adopted by the State Board of Educa-
tion in January 1987.

No comments were received regarding
adoption of the repeal.

The repeal is adopted under the Texas
Education Code, §11.26(b), which directs
the State Board of Education to establish
goals for the public school system and
adopt and promote four-year plans for
meeting these needs and goals.

This agency hereby certifies that the rule
as adopted has been reviewed by legal
counsel and found to be a valid exercise
of the agency'’s legal authority.

Issued in Austin, Texas, on April 14, 1987.

TRD-8703260 W. N. Kirby
Commissioner of
Education

Effective date: May 5, 1987
Proposal publication date: February 24, 1987
For further information, please call

(512) 463-9212.

* * *

Chapter 77. Comprehensive
Instruction

Subchapter B. General Education
Program

*19 TAC §77.26

The Texas Education Agency adopts new
§77.26, without changes to the proposed
text published in the February 27, 1987, is-
sue of the Texas Register (12 TexReg 642).

The new section allows school districts
to apply to the commissioner of educa-
tion for approval to establish a program
in which students could earn college cre-
dit while meeting high school graduation
requirements. Section 75.167, permits stu-
dents to earn high school credit for col-
lege courses and this new section makes
no change in that section. The new sec-
tion permits programs which are more in-
novative than those currently operating,
which may be for at risk students as well
as for the gifted and talented, and which
may require more regulatory flexibility
than do current programs.

School districts may apply to establish
pilot and demonstration projects under
the new section. When necessary for im-
plementation of an approved program, the
commissioner is authorized to waive rules
of the State Board of Education.

No comments were received regarding
adoption of the new section.

The new section is adopted under the
Texas Education Code, §21.101(e), which
directs the State Board of Education to
provide for curriculum options to allow
districts to address local needs.

This agency hereby certifies that the rule
as adopted has been reviewed by legal
counsel and found to be a valid exercise
of the agency’s legal authority.

Issued in Austin, Texas, on April 14, 1987.

TRD-8703261 W. N. Kirby
Commissiloner of
Education

Effective date: May 5, 1987
Proposal publication date: February 27, 1987
For further information, please call

(512) 463-9212.

* * *

Chapter 81. Instructional
Resources

Subchapter D. State Textbook
Program

State Adoption, Acquisition, and
Custody of Textbooks

%19 TAC §81.137

The Texas Education Agency adopts new
§81.137, without changes to the proposed
text published in the February 27, 1987,
issue of the Texas Register (12 TexReg
643).

School districts have experienced some
difficuity in getting prompt responses to
their orders for textbooks, especially
when books are in the last one or two
years of the contract period.

The new section requires each publisher
to keep all adopted textbooks in stock and
available for distribution to local school
districts for the entire term of the textbook
contract. Violations of the new section
may be just cause for the State Board of
Education to refuse to allow a publisher
to participate in the current adoption

.. period.

Comments on the new section were
received from a representative of the
Association of American Publishers, who
expressed concern that the new section
was ambiguous, that it introduces a penal-
ty for failure to live up to a contract dif-
ferent from the statutory penalty of
damages of $100 per day as provided in
the Texas Education Code, §12.32, and
that due process issues are not addressed.

The agency does not believe the new sec-
tion is ambiguous. The penalty in the new
section is indeed different from the penal-
ty provided in statute. The intent of the
new section is to ensure that state-
adopted textbooks are available for the
use of students. Having a dollar amount
as a penalty would not necessarily ensure
this.

A show-cause hearing would be held for
the publisher before any recommendation
concerning sanctions for violation of the
new section was brought to the board.
The more elaborate due process provi-
sions in Chapter 157, Hearings and Ap-
peals, would also be available.

The new section is adopted under authori-
ty of the Texas Education Code, §12.24,
which authorizes the State Board of Edu-
cation to make rules for the adoption and
use of textbooks in Texas public schools.

This agency hereby certifies that the rule
as adopted has been reviewed by legal
counsel and found to be a valid exercise
of the agency’s legal authority.

Issued in Austin, Texas, on April 14, 1987.

TRD-8703262 W. N. Kirby
Commissioner of
Education

Effective date: May 5, 1987
Proposal publication date: February 27, 1987
For further information, please call

(512) 463-9212.

* * *

Chapter 141. Teacher
Certification

Subchapter U. Alternative
Teacher Certification

*19 TAC §141.481

The Texas Education Agency adopts
amendments to §141.481, with changes to
the proposed text published in the March
3, 1987, issue of the Texas Register (12 Tex-
Reg 722).

In §141.481(a)(6) the phrase “an intern cer-
tificate” has been changed to “a proba-
tionary certificate!” Provision for collection
of a fee has been deleted. Proposed par-
agraphs (7) and (8) in subsection (a), con-
cerning creditable service and fees, have
been deleted from the adopted section.
In (b)(1) reference to full accreditation has
been added. Subsection (c)(3)(C) and (D)
have been edited for clarity. In subsection
(c)(4) and (5) the word “contributions” has
been made plural.

The amendments are intended to
strengthen the Alternative Certification
Program. The amendments provide for co-
operative alternative certification pro-
grams between school districts and insti
tutions of higher education, add a certi-
ficate for prekindergarten-12 English as a
second language, strengthen the grade
point average requirement from 2.5 in
selected semester hours to an overall GPA
of 2.5 as well as in the semester hours ap-
plied to the certificate, add provisions for
program accountability, and add options
for extensions of internships, added cer-
tificates, and requests to vary from the ap-
proved program.

¥ Adopted Rules
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Plans for alternative certification must be
approved by the State Board of Education
prior to implementation. Requests for re-
approval of programs must include the
percentage of interns receiving accep-
table scores on state-mandated tests for
content specializations as well as satisfac-
tory or better scores on performance ap-
praisals.

No comments were received regarding
adoption of the amendment.

The amendment is adopted under the
Texas Education Code, §13.035, which di-
rects the State Board of Education to pro-
vide by rule for the certification of per

sons who are not graduates of teacher
education programs.

§141.481. Requirements for the Alternative
Certification of Teachers.

(@) General provisions. Approval of
alternative certification of teachers by the
State Board of Education shall be based on
the following requirements:

(1) that alternative certification of
teachers is to be a local education agency
program or a cooperative program between
local education agencies and institutions of
higher education and delivered through Tex-
as public schools;

(2) that no individual who is a gra-
duate of a teacher education program or
holds or has held a teacher certificate may
be admitted to an alternative teacher cer-
tification program;

(3) that an individual may be re-
commended to the commissioner of eduction
for teacher certification based upon at least
satisfactory completion of specified require-
ments of the approved program by the pro-
gram administrator and/or the district
superintendent as provided in the approved
program;

(4) that the certificates which may
be earned through an alternative certifica-
tion program are grades prekindergarten-six,
grades six-12, prekindergarten-six bi-
lingual/English as a second language (ESL),
and prekindergarten-12 English as a second
language;

(5) that the implementation of this
procedure for the training and certifying of
teachers be precipitated by staffing needs for
which a participating district has actual or
projected teaching positions to be filled; and

(6) an individual admitted into an
alternative teacher certification program that
has been approved in accordance with the
requirements of this section shall be issued
a probationary certificate that is valid for one
calendar year and may be extended for one
additional year only in accordance with pro-
visions set forth in the Texas Education
Code, §13.306.

(b) Requirements for an approved
plan. Effective with the 1985-1986 school
year, local education agencies or coopera-
tives as described in subsection (a)(1) of this
section which choose to staff positions via
the alternative certification process shall be

required to submit a plan to be approved by
the State Board of Education prior to imple-
mentation. The plan must include, but not
be limited to, evidence of the following:

(1) full accreditation status of the
participating school districts, colleges, or
universities;

(2) commitment to program
through adequate funding. a sufficient
number of qualified personnel, and other
resources to deliver the approved program;

(3) clearly designated program ad-
ministration;

(4) a calendar of program activities
for the duration of each school year for
which the program is approved;

(5) the alternative certification plan
must include, but need not be limited to,
training during the year of classroom assign-
ment as an intern in teaching methods and
classroom management including:

(A) knowledge and skills con-
cerning the unique needs of all students, in-
cluding emphasis upon special learners, such
as the impact of cultural, ethnic, language,
and social differences upon the instructional
processes as well as the characteristics, as-
sessment, least restrictive alternatives, and
admission, review, and dismissal processes
for special students requiring individualized
or specialized education programs, and
growth and development of learners;

(B) legal and ethical aspects of
teaching, including special responsibilities in
recognizing and responding to signs of abuse
and neglect in students and to dyslexia and
related disorders;

(C) instructional methods and
strategies that emphasize practical applica-
tions of the teaching learning process; and

(D) curriculum organization,
planning, and evaluation which focus upon
the curriculum to be taught, especially the
essential elements to be included;

(6) an internship of at least one cal-
endar year under the supervision of a teacher
or teachers in the subject area or areas and/
or at the level for which the intern is to be
certified; provisions shall be made for each
intern to have scheduled released time dur-
ing the internship to observe the teaching of
the supervising teacher or teachers;

(7) the supervising teacher shall be
identified on the career ladder as level two
or higher and shall have scheduled released
time periodically to observe and evaluate the
actual teaching of the intern;

(8) pre-assignment training and stu-
dent contact experiences supervised by the
district prior to assignment as a teacher of
record;

(9) pre-assignment screening, in-
cludhing initiation of a criminal record review,
for interns;

(10) monitoring, review, and eval-
uation of the program,;

(11) maintenance of follow-up data
which attest to the effectiveness of interns;
and

(12) post-internship appraisal and

preparation with remediation as needed.

(c) Admission, assignment, and certi-
fication. Each applicant shall meet the
following minimum requirements for admis-
sion as an intern to the alternative teacher
certification program:

(1) a bachelor’s degree from a re-
gionally-accredited institution of higher
education with a grade point average of no
less than 2.5 on a four-point system on all
semester hours attempted and on semester,
hours required for the certificate as specified
in paragraph (3)(A)-(D) of this subsection;

(2) possession of basic skills in
mathematics, reading, and writing as evi-
denced by acceptable scores on the state-
mandated basic skills test or its equivalent
as determined by the commissioner of edu-
cation;

(3) appropriate semester hours in a
subject or combination of subjects to be
taught and related to the certificate to be
earned:

(A) grades six-12: 24 semester
hours in a subject included in Chapter 75 of
this title (relating to Curriculum) for the
secondary level of assignment; 12 semester
hours must be upper division;

(B) grades prekindergarten-six:
24 semester hours in a combination of sub-
jects taught in the elementary school which
must include English, mathematics, a natural
science, and a subject in the social studies;

(C) grades prekindergarten-six
bilingual/English as a second language
(ESL): evidence of oral and written profi-
ciency in the language of the target popula-
tion for bilingual education assignments and
24 semester hours in a combination of sub-
jects which must include English, mathema-
tics, a natural science, and a subject in the
social studies;

(D) grades prekindergarten-12
English as a second language (ESL): 18
semester hours, six of which must be upper
division, in English; and

(E) courses which focus on topics
closely related to the semester hour re-
quirements listed in subparagraphs (A)-(D)
of this paragraph may be accepted for ad-
mission to the alternative certification pro-
gram; however, such substititions shall not
exceed six hours for the six-12 certificate or
three semester hours for all other certificates.

(4) Prior to assignment as a teacher
of record, each intern must complete re-
quirements for the certificate to be earned:

{A) grades prekindergarten-six:
three semester hours of reading, with an ad-
ditional three hours to be completed no later
than the completion of the first semester as
an intern; and

(B) grades prekindergarten-six
bilingual/ESL and prekindergarten-i2 ESL:
six semester hours inclusive of the concepts
of linguistics, language acquisition, bilin-
gual/ESL methodology, and culture (con-
cepts, patterns, contributions) of the target
population.

(5) Prior to certification, each in-
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tern must complete requirements for the cer-
tificate to be earned:

(A) for grades prekindergarten-
six bilingual/ESL. and grades prekin-
dergarten-12 ESL, six additional hours, in-
clusive of the concepts of linguistics,
language acquisition, bilingual/ESL meth-
odology, and culture (concepts, patterns,
contributions) of the target population;

(B) for grades prekindergarten-
six: six additional semester hours emphasiz-
ing early childhood and kindergarten cur-
riculum and instructional methods;

(C) possession of acceptable
scores on appropriate state-adopted ex-
amination(s) of content knowledge in the
teaching field(s) related to the certificate
sought and the level of assignment; and

(D) full appraisal requirements
of the state and the local district in accor-
dance with §149.41 of this title (relating to
General Provisions).

(d) Procedures for approval, review,
and reapproval of alternative certification
programs.

(1) School districts choosing to staff
positions by means of the alternative certi-
fication process shall direct the program ad-
ministrator to submit to the commissioner
of education, prior to implementing a pro-
gram, a plan that specifies its means of ful-
filling requirements for school district plans
in accordance with subsections (b) and (c)
of this section.

(2) Asof the effective date of this
section, the commissioner of education may
approve a limited number of plans for alter-
native teacher certification. Initial approval
of alternative teacher certification plans shall
not extend more than one year. In subse-
quent years, after evaluation of the program
by the State Board of Education, plans may
be approved for a period not to exceed three
years and shall be reviewed annually.

(3) The administrator of an ap-
proved alternative teacher certification pro-
gram shall submit to the commissioner of
education an annual report that includes the
names of candidates in the program and
other information that may be required, in-
cluding monitoring, review, and evaluation
of the program.

4y Programs for alternative teacher
certification shall be subject to review by the
Central Education Agency. -

(5) Requests for reapproval of alter-
native teacher certification programs must
include the percentage of interns receiving
acceptable scores by test on the state-
mandated tests for content specialization(s)
and at least satisfactory scores on perfor-
mance appraisals. The State Board of Edu-
cation shall consider these program results
when granting reapproval requests.

(e) Options available to alternative
certification programs and interns.

(1) During the internship, the intern
may choose to pursue an additional alter-
native certificate at the same level of assign-
ment or to add additioral subject areas at
the level of assignment to the certificate by
taking the appropriate state-mandated test
for certification when the requirements
stated in paragraph (3)(A)-(D) are met for
the certificate or subject area to be added.

(2) Inthe event that an intern fails
to complete all program requirements within
the internship year, the superintendent or his
or her designee may apply to retain the in-
tern in the alternative certification program
for an additional year.

(3) If the sponsor of an alternative
certification program chooses not to seek
reapproval or the State Board of Education
does not grant a reapproval request, interns
currently enrolled in the program will be pro-
vided an opportunity to complete require-
ments within a reasonable time.

(4) Inthe event that local conditions
prevent the assignment of an intern as a
teacher of record as provided in the ap-
proved program, the commissioner of educa-
tion may recognize an alternative assignment,
at the level and in the area appropriate for
the certificate sought, which will fulfill in-
ternship requirements, so long as all require-
ments for supervision and appraisal are met.

This agency hereby certifies that the rule
as adopted has been reviewed by legal
counsel and found to be a valid exercise
of the agency’s legal authority.

Issued in Austin, Texas, on April 14, 1987.

TRD-8703263 W. N. Kirby
Commissioner of
Education
Effective date: May 5, 1987
Proposal publication date: March 3, 1987
For further information, please call
(512) 463-9212.

* * *

Chapter 149. Education
Personnel Development

Subchapter C. Appraisal of
Certified Personnel

* 19 TAC §149.43

The Texas Education Agency adopts an
amendment to §149.43, without changes
to the proposed text published in the
February 27, 1987, issue of the Texas
Register (12 TexReg 643).

Many teachers and school districts had
expressed concern about the large num-
ber of professional growth plans required
under the appraisal process.

The amendment deletes the requirement
for professional growth plans to be
developed for any domain judged satisfac-
tory at the end of the second appraisal
period. Instead, a professional growth
plan must be developed for any domain
judged less than satisfactory at the end
of the first appraisal period. A profes-
sional growth plan must be developed or
modified for any teacher whose overall
summary performance score is less than
satisfactory. At the teacher’s request, a
plan must be developed or modified if the
teacher’s overall summary performance
score is satisfactory.

No comments were received regarding
adoption of the amendment.

The amendment is adopted under the
Texas Education Code, §13.302, which
directs the State Board of Education to
adopt an appraisal process and criteria
on which to appraise the performance of
teachers for career ladder level assign-
ments purposes.

This agency hereby certifies that the rule
as adopted has been reviewed by legal
counsel and found to be a valid exercise
of the agency’s legal authority.

Issued in Austin, Texas, on April 14, 1987.

TRD-8703264 W, N. Kirby
Commissioner of
Education

Effective date: May 5, 1987
Proposal publication date: February 27, 1987
For further information, please call

{512) 463-9212.

* * *

% Adopted Rules

April 21, 1987 12 TexReg 1361



Open

pending meeting. Institutions of higher education or political subdivisions covering all —

M eet i ngs Agencies with statewide jurisdiction must give at least seven days notice before an im-

or part of four or more counties (regional agencies) must post notice at least 72 hours prior to a scheduled meeting
time. Some notices may be received too late to be published before the meeting is held, but all notices are publish-

ed in the Register.

Emergency meetings and agendas.

be published.
Posting of open meeting notices.

Any of the governmental entities named above must have notice of an
emergency meeting, an emergency revision to an agenda, and the reason for such emergency posted for at least
two hours before the meeting is convened. Emergency meeting notices filed by all governmental agencies will

All notices are posted on the bulletin board outside the Office of the Secretary

of State on the first floor of the East Wing in the State Capitol, Austin. These notices may contain more detailed
agendas than what is published in the Register.

Texas Alcoholic Beverage
Commission

Monday, April 27, 1987, 1:30 p.m. The
Texas Alcoholic Beverage Commission will
meet in the Hearing Room, Third Floor,
1600 West 38th Street, Austin. According to
the agenda, the commission will approve
minutes of the March 23, 1987, meeting,
hear administrator’s and staff’s report of
agency activity, and approve affidavit of
destruction of tested alcholic beverages.

Contact: W.S. McBeath, P.O. Box 13127,
Austin, Texas 78711, (512) 458-2500.

Filed: April 14, 1987, 1:02 p.m.
TRD-8703268

* * *

Texas Antiquities Committee

Friday, May 8, 1987, 9:30 a.m. The Texas
Antiquities Committee will meet in Room
118, Stephen F. Austin Building, 1700 North
Congress Avenue, Austin, According to the
agenda summary, the committee will ap-
prove minutes 96, TAC meeting, March 13,
1987; resolution of appreciation for Orion
Knox; resolution supporting passage in the
United States Congress of House of Repre-
sentatives 74 and Senate 858, the Abandoned
Shipwreck Act of 1987; consider nomina-
tions to the state archeological landmark
status of Armour and Swift Plaza, Ft.
Worth; and designation of state archeolo-
gical landmarks of Millington Archeological
Site, 41PS14, Presidio County, and Randall
County Courthouse, Canyon.

Contact: William C. Griggs, P.O. Box
12276, Austin, Texas 78711-2276, (512)
463-6098.

Filed: April 15, 1987, 9:07 a.m.
TRD-8703289

* * *

Texas Cosmetology Commission

Tuesday, April 28, 1987, 4 p.m. The Texas
Cosmetology Commission will meet in
emergency session in the Embassy Suites
Hotel-North, 5901 North IH-35, Austin. Ac-
cording to the agenda, the commission will
discuss Dr. Tarter’s memorandum of March
23, 1987. The emergency status is necessary
because urgent public necessity requires con-
sideration of this matter.

Contact: Jo Ann Reeves, 1111 Rio Grande,
Austin, Texas 78701, (512) 463-5542.

Filed: April 14, 1987, 11:56 a.m.
TRD-8703267

* * *

Employees Retirement System of
exas

Tuesday, April 28, 1987, 9 a.m. The Board
of Trustees of the Employees Retirement
System of Texas will meet in the ERS
Building, 18th and Brazos Streets, Austin.
According to the agenda summary, the
board will reveiw and approve minutes of
the previous meeting, review and interpret
statutory restriction on common stock pur-
chases, consider and act on request for pro-
posal to solicit security clearance banking
services, hear a report on results of annual
audit of insurance carrier’s operations under
the Uniform Group Insurance Program,
consider and act on appointment to fill
vacancy on Group Insurance Advisory Com-
mittee, appeal of Ernest Testoni (insurance),
hear a status report on state auditor’s
management letter, and the executive direc-
tor’s report. The board will also meet in ex-
ecutive session.

Contact: James T. Herod, 18th and Brazos
Streets, Austin, Texas 78701, (512) 476-6431,
ext. 178.

Filed: April 14, 1987, 3:19 p.m.
TRD-8703285

* * *

Tuesday, April 28, 1987, 9 a.m. The Board
of Trustees of the Employees Retirement
System of Texas submitted a revised agen-
da for a meeting held in the ERS Building,
18th and Brazos Streets, Austin. According
to the revised agenda summary, the board
will review and approve the minutes of the
previous meeting, review and interpret stat-
utory restrictions on common stock pur-
chases, consider and act on request for
proposal to solicit security clearance bank-
ing services, hear a report on results of an-
nual audit of insurance carrier’s operations
under the Uniform Group Insurance Pro-
gram, consider and act on appointment to
fill vacancy on Group Insurance Advisory
Committee, appeal of Ernest Testoni (in-
surance), hear a status report on state
auditor’s managment letter, and the ex-
ecutive director’s report. The board will also
meet in executive session.

Contact: James T. Herod, 18th and Brazos
Streets, Austin, Texas 78701, (512) 476-6431
ext. 178.

Filed: April 15, 1987, 8:15 a.m.
TRD-8703288

* * *

Texas Department of Human
Services

Friday, April 24, 1987, 8:30 a.m. The Texas
Council of Child Welfare Board of the Texas
Department of Human Service will meet in
Classroom One, Second Floor, West Tower,
701 West Slst Street, Austin, According to
the agenda summary, the council will meet
in executive session at 8:30 a.m. to discuss
plans for the open meeting. At 9:30 a.m. the
council will hear a report from the state of-
fice, remarks by the Deputy Commissioner
for Families and Children, a legislative in-
formation report, Issues Committee report,
committee meetings, and committee reports

12 TexReg 1362 April 21, 1987

Texas Register %



on education and public information.

Contact: Shirley Richburg, P.O. Box 2960,
Austin, Texas 78769, (512) 450-3447,

Filed: April 14, 1987, 3:53 p.m.
TRD-8703287

* * *

State Board of Insurance

The State Board of Insurance will meet at
1110 San Jacinto Boulevard, Austin. Dates,
times, rooms, and agendas follow.

Thursday, April 16, 1987, 10 a.m. The board
met in emergency session in Room 414 to
consider pending litigation. The emergency
status was necessary because of an impend-
ing trial,

Contact: Pat Wagner, 1110 San Jacinto
Street, Austin, Texas 78701-1998, (512)
463-6328.

Filed: April 14, 1987, 2:12 p.m.
TRD-8703269

Wednesday, April 22, 1987, 10 a.m. The
board will meet in Room 414 to meet with
the chairman of the Accident Prevention
Education Committee, consider board orders
on several different matters, personnel mat-
ters concerning the Fire Marshal and Research
and Information Services, personnel and
litigation matters concerning the Commis-
sioner, and a report on update on National
Associatoin of Insurance Commissioner’s
data capture and diskette filings.

Contact: Pat Wagner, 1110 San Jacinto
Street, Austin, Texas 78701-1998, (512)
463-6328.

Filed: April 14, 1987, 2:13 p.m.
TRD-8703270

Wednesday, April 29, 1987, 10 a.m. The
State Board of Insurance will meet in Room
414 to hold a public hearing to reconsider
a filing by American Physicians Insurance
Exchange for a rate increase for medical pro-
fessional liability insurance for physicians
and surgeons which was denied by board
order 50276.

Contact: Pat Wagner, 1110 San Jacinto
Street, Austin, Texas 78701-1998, (512)
463-6328.

Filed: April 14, 1987, 2:13 p.m.
TRD-8703271

* * *

Polygraph Examiners Board

Thursday-Saturday, April 30-May 2, 1987,
9 a.m. daily. The Polygraph Examiners
Board will meet in the Holidome (Holiday
Inn), Estes Parkway and 1-20. Longview.

According to the agenda summary, the
board will consider applications for licen-
sure, amendment to Regulation 397.26, ap-
pearance of Ricardo W. Walker, appearance
of Jerrianne Fisher, appearance of Shirley
Sturm, approval of meeting minutes from
October 1986, and January 1987, and con-
sideration of any other polygraph related
business that may come before the board.

Contact: Debbie Speicher, P.O. Box 4087,
Austin, Texas 78773, (512) 465-2058.

Filed: April 15, 1987, 1:36 p.m.
TRD-8703296

* * *

Public Utility Commission of Texas

The Public Utility Commission of Texas will
meet in Suite 450N, 7800 Shoal Creek Bou-
levard, Austin. Dates, times, and agendas
follow.

Friday, April 24, 1987, 9 a.m. The Hearings
Division will consider Docket 7355—Ap-
plication of Navasota Valley Electric
Cooperative, Inc. for authority to change
rates.

Contact: Phillip A. Holder, 7800 Shoal
Creek Boulevard, Austin, Texas 78757, (512)
458-0100.

Filed: April 14, 1987, 2:46 p.m.
TRD-8703272

Wednesday, April 29, 1987, 3 p.m. The
Hearings Division will consider Docket
7330—Inquiry into intralata wats competi-
tion on multijurisdictional wats access lines.

Contact: Phillip A. Holder, 7800 Shoal
Creek Boulevard, Austin, Texas 78757, (512)
458-0100.

Filed: April 14, 1987, 2:46 p.m.
TRD-8703273

Tuesday, May 5, 1987, 1:30 p.m. The Hear-
ings Division will consider Docket
7437—Application of Rio Grande Electric
Cooperative, Inc. for a certificate of conven-
ience and necessity for a proposed transmis-
sion line within Brewster County.

Contact: Phillip A. Holder, 7800 Shoal
Creek Boulevard. Austin, Texas 78757, (512)
458-0100.

Filed: April 15, 1987, 2:57 p.m.
TRD-8703299

Tuesday, June 9, 1987, 10 a.m. The Hear-
ings Division will consider Docket
7444—Complaint of Alpha Payphones, Ltd.
against General Telephone Company of the
Southwest.

Contact: Phillip A. Holder, 7800 Shoal
Creek Boulevard, Austin, Texas 78757, (512)
458-0100.

Filed: April 14, 1987, 2:46 p.m.
TRD-8703274

June 10, 1987, 10 a.m. The Hearings Divi-
sion will consider Docket 7423—Application
of Southwestern Bell Telephone Company
for amendment of its information delivery
service-dial 976 tariff.

Contact: Phillip A. Holder, 7800 Shoal
Creek Boulevard, Austin, Texas 78757, (512)
458-0100.

Filed: April 14, 1987, 2:45 p.m.
TRD-8703275

Monday, June 29, 1987, 10 a.m. The Hear-
ings Division will consider Docket 7423—
Application of Southwestern Bell Telephone
Company for amendment of its information
delivery service-dial 976 tariff.

Contact: Phillip A. Holder, 7800 Shoal
Creek Boulevard, Austin, Texas 78757, (512)
458-0100.

Filed: April 14, 1987, 2:45 p.m.
TRD-8703276

* * *

Regional Agencies
Meetings Filed April 14

The Bastrop County Appraisal District,
Board of Directors, met at 1200 Cedar
Street, Bastrop, on April 16, 1987, at 7:30
p.m. Information may be obtained from
Lorraine Perry, P.O. Drawer 578, Bastrop,
Texas 78602, (512) 321-3925.

The Carson County Appraisal District, Ap-
praisal Review Board, will meet at 102 Main
Street, Panhandle, on April 22, 1987, at 9
a.m. Information may be obtained from
Dianne Lavake, P.O. Box 970, Panhandle,
Texas 79068, (806) 537-3569.

The Ellis County Tax Appraisal District, will
meet at 406 Sycamore Street, Waxahachie,
on April 21, 1987, at 9 a.m. Information
may be obtained from Gray Chamberlain,,
P.O. Box 878, Waxahachie, Texas 75165,
(214) 937-3552.

The Houston-Galveston Area Council, Pro-
jects Review Committee and Board of Direc-
tors, will meet in the boardroom, Fourth
Floor, 3555 Timmons, Houston, on April
21, 1987, at 9 a.m. and 10 a.m., respective-
ly. Information may be obtained from Jack
Steele, 3555 Timmons, Houston, Texas
77027, (713) 627-3200.
TRD-8703256

* * *

Meetings Filed April 15

The Alamo Area Council of Governments,
Executive Committee, will meet in Suite 400,
118 Broadway, San Antonio, on April 22,

¥ Open Meetings
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1987, at 12:30 p.m. Information may be ob-
tained from Al J. Notzon II1, 118 Broad-
way, Suite 400, San Antonio, Texas 78205,
(512) 225-5201.

The Brazos River Authority, Board of Direc-
tors, met at 4400 Cobbs Drive, Waco, on
April 20, 1987, at 9 a.m. Information may
be obtained from Mike Bukala, P.O. Box
7555, Waco, Texas 76714-7555, (817)
776-144],

The Lower Colorado River Authority, Audit
and Budget Committee, Finance and Ad-
ministration Committee, Energy Operations
Committee, Natural Resources Committee,

Planning and Public Policy Committee, will
meet at 3700 Lake Austin Boulevard, Austin,
on April 22, 1987, at 9 a.m. The Board of
Directors will meet on April 23, 1987, at 9
a.m. Information may be obtained from
John E. Bagalay, Jr., 3700 Lake Austin
Boulevard, Austin, Texas 78703, (512)

473-3200.
The Mills County Appraisal District, will

meet in the Mills County Courthouse,
Goldthwaite, on April 23, 1987, at 6:30 p.m.
Information may be obtained from Doran
E. Lemke, P.O. Box 565, Goldthwaite,
Texas 76844, (915) 648-2253.
TRD-8703290
* * *

Grade: 5

School,
Fort Worth

Meeting Filed April 16

The Panhandle Regional Planning Commis-
sion, Board of Directors, will meet in the
PRPC Conference Room, 2736 West 10th
Avenue, Amarillo, on April 23, 1987, at 1:30
p.m. Information may be obtained from
Polly Jennings, P.O. Box 9257, Amarillo,
Texas 79105-9257, (806) 372-3381.
TRD-8703314

Name: Veronica Urteaga

School: Bruce Shulkey Elementary
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Add it ion The Register is required by statute to publish certain documents, including
applications to purchase control of state banks, notices of rate ceilings,
changes in interest rate and applications to install remote service units, and consultant proposal

requests and awards.

To aid agencies in communicating information quickly and effectively, other information of general
interest to the public is published as space allows.

Texas Air Control Board
Applications for Construction Permits

The Texas Air Control Board gives notice of applications
for construction permits received during the period of
March 30-April 3, 1987.

Information relative to the following applications, in-
cluding projected emissions and the opportunity to com-
ment or to request a hearing, may be obtained by contacting
the office of the executive director at the central office of
the Texas Air Control Board, 6330 Highway 290 East,
Austin, Texas 78723.

A copy of all material submitted by the applicant is avail-
able for public inspection at the central office of the Texas
Air Control Board at the previously mentioned address,
and at the regional office for the air quality control region
within which the proposed facility will be located.

Listed are the names of the applicants and the cities in
which the facilities are located; type of facilities; location
of the facilities (if available); permit numbers; and type
of application—new source or modification.

Exxon Company U.S.A., gas sweetening plant;
Kingsville, Kleberg County; 17995; Kingsville;
new

Rendrag, Inc., sandblasting; San Felipe, Austin
County; 18003; San Felipe; new

Owens Corning Fiberglass, fiberglass tank
manufacturing; Conroe, Montgomery County;
18004; Conroe; new

Texas Utilities Electric Company, lignite and fly
ash handling; Bremond, Robertson County;
18005; Bremond; new

Issued in Austin, Texas, on April 13, 1987.

TRD-8703228 Bill Ehret

Director of Hearings
Texas Air Control Board

Filed: April 13, 1987
For turther information, please call (512) 451-5711, ext. 354.

* * *

State Banking Board
Notice of Hearing Cancellation

As no opposition has been noted in the application for
domicile change by State Bank and Trust Company, Ovil-
la, located in Ovilla, the hearing previously scheduled for
April 14, 1987, has been cancelled.

Issued In Austin, Texas, on April 8, 1987.

TRD-8703215 William F. Aldridge
Director of Corporate Activities
Banking Department of Texas

Filed: April 13, 1987
For further information, please call (512) 479-1200.

* K *

Texas Department of Community
Affairs
Notice of Consultant Contract Award

Contract. The Texas Department of Community Affairs
announces that the Intercultural Development Research
Association has been awarded a contract, under the pro-
visions of Texas Civil Statutes, Article 6252-11c, for the
period of April 15, 1987, through July 14, 1988. The con-
tract is for the purpose of conducting an independent eval-
uation of five special programs for at-risk youth funded
by the Texas Department of Community Affairs under the
Job Training Partnership Act. The consultant proposal re-
quest was published in the December 5, 1986, issue of the
Texas Register (11 TexReg 4916).

Description of Services. The services to be provided by
the Intercultural Development Research Association shall
include, but not be limited to, the following: to develop
a standard evaluation design and conduct a comparative
evaluation for five participant-serving programs funded
under the special programs for at-risk youth request for
proposal (JTPA Title I1A §123 funds), and to further en-
sure that individual program evaluation designs serve to
identify programs that work for particular types of parti-
cipants in particular types of situations.

Business Address. The business address of the Inter-
cultural Development Research Association is 5835 Cal-
laghan Ro«d, Suite 350, San Antonio, Texas 78228.

Contract Amounts. The total cost of services to be per-
formed under the contract with Intercultural Development
Research Association is presently estimated to be
$49,433.00.

Project Reports. Reports to be generated under this con-
tract shall be submitted to TDCA upon completion.

Issued in Austin, Texas, on April 10, 1987.

TRD-8703216 Anne O. Paddock
Acting General Counsel
Texas Department of Community
Atfairs

Filed: April 13, 1987
For further information, please call (512) 834-6060.
* * *
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Texas Education Agency
Bids for Large Type Textbooks for the
Visually Handicapped

The Texas Education Agency is requesting bids for the
reproduction in large type of textbooks. Bids previously
submitted were rejected due to questions related to com-
pliance with bid specifications. Specifications have been
revised to ensure the highest quality of large type textbooks
for visually handicapped students.

Companies are required by the State Board of Education
to submit a sample textbook which has been constructed
within specifications. Specifications may be obtained from
the Texas Education Agency, Textbook Division. The
book to be enlarged will be designated.

Bids should be submitted in two parts:
(1) a cost per page basis which should include:
(a) cost of the book being enlarged;
(b) cost of page reproduction; and
(2) a per volume binding cost.

Bids are to be received in the Textbook Division on or
before May 18, 1987. The bids will be documented and
reviewed as received.

Inquiries or requests for specifications for production of
large type textbooks should be addressed to Deanna
Marotz, Textbook Division, (512) 463-9601.

Issued in Austin, Texas, on April 14, 1987.

TRD-8703244 W. N. Kirby
Commissioner of Education

Filed: April 13, 1987
For further information, please call
(512) 463-9212.

* * *

Texas Department of Health
Correction of Error

Proposed amendments submitted by the Texas Department
of Health contained errors as submitted and published in
the March 20, 1987, issue of the Texas Register (12 Tex-
Reg 935).

In §37.85(d) the first part of the paragraph should read
*(d) Emergency situations. Emergency situations are treated
as any other request and notification must be received within
ten working days of emergency care. The program will re-
quire the following specific information: the nature of the
emergency; diagnosis; services being requested; name and
address of facility; name and address of physician; name,
current address, and date of birth of patient; name, ad-
dress, and telephone of parent/guardian/conservator
[parents] if patient is a minor."”

In §37.90, subsection (1)(A)(vi) should read:
(vi) on-site visits and/or audit privileges to program staff.

In §37.93, subpart (6) should read:

(6) 90-day claims submission deadline. No claim may be
considered for program payment if it reaches the program
later than 90 calendar days after the date of service, or
90 [30] days from the date of standard authorization [the
voucher was issued], whichever is later. Claims involving
third party reimbursement, as provided in paragraph (1)
of the section, are an exception.”

In §37.93, subpart (8) should read:

*/(8) Linkage with Medically Needy Program. Patients
eligible for both the program (MNP) [—] through the
Texas Department of Human Services {[Resources] (DHS)
[DHR] may submit unpaid claims used in meeting the
MNP spend-down provision, for payment consideration
by the program if the services were rendered for a pro-
gram eligible condition and the services were rendered no
more than 30 days prior to the date the program received
the patient’s application. Claims must be submitted to the
program after submission to [DHR’s] (DHS's) Medically
Needy Program. The program may consider these claims
for payment if funds are available and if the program
receives within 30 days the claim returned by [DHR]
(DHS). These are the only claims that the program may
consider for payment without authorization.”’

National Research Laboratory
Commission

Meeting of Texas National Research
Laboratory Commission Advisory
Council

The Texas National Research Laboratory Commission SSC
High Energy Research Facility Advisory Council will meet
on Tuesday, April 14, 1987, at 10 a.m., at the University
of Texas at Austin, Balcones Research Center, Commons,
Conference Room 1.106, located at 10100 Burnet Road,
Austin. The purpose of the meeting is to cover the follow-
ing agenda items: chairman’s remarks; approval of minutes
of the March 25, 1987, meeting; commission report; gover-
nor’s staff report; committee reports; review of the DOE
invitation to propose a site; and process for evaluating
regional proposals. This is in preparation for the Texas
Superconducting Super Collider proposal for the Depart-
ment of Energy.

Issued in Austin, Texas, on April 13, 1987.

TRD-8703241 Pete Wassdorf

Deputy Director
Governor's General Counsel

Filed: April 13, 1987
For further information, please call (512) 463-1788.

* * *

Texas Water Commission
Applications for Waste Disposal
Permits

Notice is given by the Texas Water Commission of public
notices of waste disposal permit applications issued during
the period of April 6-10, 1987.

No public hearing will be held on these applications unless
an affected person has requested a public hearing. Any
such requést for a public hearing shall be in writing and
contain the name, mailing address, and phone number of
the person making the request; and a brief description of
how the requester, or persons represented by the requester,
would be adversely affected by the granting of the applica-
tion. If the commission determines that the request sets
out an issue which is relevant to the waste discharge per-
mit decision, or that a public hearing would serve the public
interest, the commission shall conduct a public hearing,
after the issuance of proper and timely notice of the hear-

12 TexReg 1366
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ing. If no sufficient request for hearing is received within
30 days of the date of publication of notice concerning
the applications, the permit will be submitted to the com-
mission for final decision on the application.

Information concerning any aspect of these applications
may be obtained by contacting the Texas Water Commis-
sion, P.O. Box 13087, Austin, Texas 78711, (512)
463-7905.

Listed is the name of the applicant and the city in which
each facility is located; type of facility; location of the
facility; permit number; and type of application—new per-
mit, amendment, or renewal.

Period of April 10, 1987

Brazoria County MUD 5, wastewater treatment
facilities; approximately 2,200 feet south of Clear Creek
and 3,400 west of FM Road 518 in Brazoria County;
Houston; 12295-01; amendment

Harris County WCID 113, wastewater treatment plant;
approximately two miles northeast of the intersection
of U.S. Highway 290 and Telge Road and 2 mile east
of Telge Road in Harris County; Houston; 10962-01,
amendment

Azrock Industries, Inc., vinyl composition floor tile
plant; at 1705 Oliver Street in the City of Houston, Har-
ris County; Houston; 00785; renewal

Ideal Basic Industries, Inc., Cement Division Galena
Park, cement distribution terminal; in the 9600 block
of Clinton Drive in the City of Galena Park, Harris

Name: Hillary Thomas
Grade: §
School: Bruce Shulkey Elementary
School,

Fort Worth

County; Galena Park; 00456; renewal

Marathon Petroleum Company, light oil storage ter-
minal; at 431 North South Avenue in the City of
Pasadena, Harris County; Pasadena; 02557; renewal

. Happy Country Homes of Texas, Inc., wastewater
treatment facilities; approximately 400 feet south of the
Rockwall Lake Dam and approximately 400 feet north-
west of the point FM Road 3097 crosses Buffaio Creek
in Rockwall County; Rockwall; 11974-01; renewal

The kelly-Springfield Tire Company, plant which
manufactures automobile tires; on the south side of
State Highway 31, three miles west of the intersection
of State Highway 31 and Loop 323 in the City of Tyler,
Smith County; Tyler; 01589; renewal

City of San Antonio, regulates discharges and quality
of water from Mitchell Lake to the Medina River; south
of the City of San Antonio, about one mile south of
Loop 410 and east of Pleasanton Road in Bexar Coun-
ty; 10137-04; renewal

Issued in Austin, Texas, on Aprit 10, 1987.

TRD-8703218 Mary Ann Hefner
Chief Clerk

Texas Water Commission

Filed: April 13, 1987
For further information, please cali (512) 463-7898.

* * *

% In Addition April 21, 1987

12 TexReg 1367
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Austin, Texas
and additional entry offices

To order a new subscription, or to indicate a change
of address, please use this form. When notifying us
of an address change, please attach the mailing
label from the back of a current issue. Questions
concerning existing subscriptions should also in-
clude the subscription number from the mailing
label.

You may also use this form to request back issues
of the Texas Register. Please specify the exact dates
and quantities of the issues requested. Each copy of
a back issue is $3.00.

Please enter my subscrip- % Change of Address % Back issues requested
tion to the Texas Register (Please attach mailing label) (Please specify dates)
as indicated below. (I will
look for my first issue in
about two weeks.)

Name

* 1 year (100 issues) $80
* 6 months (50 issues) $60
* Payment enclosed

* Bill me

Organization

Occupation Telephone

For information concerning the
Texas Register, please call (512) Address
463-5561, or write to PO. Box

13824, Austin, Texas 78711-3824.

City State Zip Code

Please make checks payable to
the Secretary of State. Subscrip-
tion fees are not refundable.

For office use only
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