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Emergency B

R I A agency mdy adopl o tiew or amended rule, or repeal an existing rule on an emergency basis,
u eS if it determines that such action 1s necessary for the public heaith, safety, or welfare of this state
The rule may become effective immediately upon filing with the Texas Register, or on a stated date less than
20 days after filing. for no more than 120 days The emergency action is renewable once for no more than 60 days.

Symbology in amended emergency rules. New language added to an existing rule 1s indicated by the use of
boid text [Brackets] indicate deletion of existing matenal within a rule.

TITLE 3°. NATURAL
RESOURCES AND
CONSERVATION

Part I. General Land Office

Chapter 3. Energy Resources
%31 TAC §3.15

The General Land Office adopts on an
emergency basis new §3.15, concerning
the temporary reduction of gas royalty
rates. The new section 1s adopted on an
emergency basis to conform with an
amendment to the Natural Resources
Code, Chapters 52 and 91, by House Bill
2056, which went into etfect on Sep-
tember 1, 1987 The new section advises
lessees of the procedure which must be
followed in order to take advantage of the
new statute.

The new section 1s adopted on an
emergency basis under the Natural Re-
sources Code, §31.051, which provides the
commissioner of the General Land Office
with the authority to make and enforce
rulec consistent with the law

§3.15. Temporary Reduction
Royalty Rates.

(a) Prerequisites. Any lessee who has
leased state land through the School lLand
Board based on a royalty bid and at a royalty
rate exceeding 25%; and whose lease covers
land that has not been pooled or unitized by
the School Land Board; and said land is an
island, saltwater lake, bay, inlet, marsh, or
reef owned by the state within tidewater li-
mits, or a portion of the Gulf of Mexico
within the jurisdiction of the state, may re-
quest the School Land Board to temporarily
reduce its gas royalty rates if the value of the
gas is at or below $3.00 for each 1,000 cubic
feet. The value of the gas 1s defined as the
highest market price paid or offered for gas
of comparable quality in the general area
where produced or when run, or the gross
price paid or offered to the producer, which-
ever is greater.

(b) Request for reduction. A lessee
seeking approval of a temporary reduction
in gas rovalty rates must make a written re-
quest to appear before the School Land
Board. This request should be sent to the
director of the Rovalty Audit Division,
General Land Office, 1700 North Congress
Avenue, Austin, Texas 78701.

(1) The applicant must submit an

of Gas

afhidavi and documentation i support of
1ts request in the torm and manner required
by the Rovalty Audst Division. The affidavit
will attest to the tact that the statutory re-
quirements have been met and accompany-
g documentation will state how the value
of the gas was determined.

(2)  The School Land Board may
give approsal of the temporary reduction in
gas rovalty rates based on the lessee’s af-
fidavit, documents 1n support thereof, and
the recommendation of the Royalty Audit
Division.

(3)  The School Land Board's ap-
proval shail be tor a period of six months.
At the end ol each six month period, the
lessee must reapply for a reduction in gas
rovalty rates.

(¢) Verification of gas valuation. The
information submitted by the lessee to the
School Land Board will be subject to veri-
fication by the Royalty Audit Division. The
lessee will be entitled to the presumption
stated under §3.10(e) of this ttle (relating to
Basis for Cemputing Royalties) that pro-
ceeds received under a nonaffiliated arms-
length contract are equal to market value.
However, this presumption is subject to
review in accordance with §3.10 of this title
(relating to Basis for Computing Royalties).

(d) Reporting requirements. The lessee
will be held responsible for making reports
and adjusting royalty payments within or
outside of the sliding scale set out in the
Natural Resources Code, §52.036(b).

(e) Effective dates for reduced royal-
tv rates. The reduced royalty rates will be ef-
fective for production during the month in
which the approval is given by the School
[.and Board. Royalty rates on gas produced
after the month of August, 1990, will not be
subject to reduction under this section.

(f) No retroactive effect. The reduced
rovalty rates will not be applied retroactive-
lv for previous months' production.

issued 1n Austin, Texas, on September 17, 1987

TRD-8707967 Garry Mauro
Commisstoner

General Land Office

Etfective date: September 17, 1987

Exptration date. January 15, 1988

For further information, please call
(512) 463-5009

» » »

Part 1V. School Land Board

Chapter 153, Exploration and
Development

*31 TAC §153.71

The School Land Board adopts on an
emergency basis new §153 71, concerning
the temporary reduction of gas royaity
rates The new section 1s adopted on an
emergency basis to conform with an
amendment to the Natural Resources
Code, Chapters 52 and 91, by House Bill

2056. which went into effect on Septem-
ber 1, 1987 The new section advises

lessees of the procedure which must be
followed in order to take advantage of the
new statute

The new section 1s adopted on an
emergency basis under the Natural Re-
sources Code, §32 062. which provides the
School Land Board with the authonty to
make and enforce rules consistent with
the law

8153 T Temporany Reduction of Gas
Rovalty Rates

(a)  Prerequisites Any fessee who has
Jeased state land through the School Tand
Bouard based on a rovalty bid and at a rovalny
rate exceeding 25%, and swhich lease covers
land thai has not been pooled or umitized by
the School T and Board, and siid land s an
wland, saltwater lake, bay anlet, marsh, or
reel owned by the state within tdewater
hmiuts, or a portion ot the Gult ot NMewico
within the jurisdiction of the state, may re-
quest the School 1 and Board to temporan-
Iy reduce 1ty gas rovalty rates, 1f the value
of the gas s at or below $2 00 tor each 1,000
cubie feet. The value ot the gas s detined
as the highest market price paid or offered
tor gas of comparable quahity in the general
arca where produced or whe., run, or the
gross price paid or offered to the producer,
whichever is greater

(by Request tor reduction A\ lessee
seching approval of a temporary reduction
in gas rovalty rates must make a written re-
quest to appear betore the School and
Board. This request should be sent to the
director of the Rovalty  Avdie Division,
General [ and Office, 1706 North Congress
Avenue, Austin, Texas 78701

(1) The applicant must submit @n

affidavit and documentation m support of
its request in the form and manner required
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(2 The School Tand Board mian
vive approval ot the temporany reduction
pas tovalty rates based on the lessee's at
tidavit, documents mosupport thereot, and
the recommendation o the Rovales Aadn
Iivision

(o The School Tamd Board's ap
proval shall be tor o penod ot siv monthis
A the end ot cach sivmonth penod, the
fessee must reapphy tor areduction mgas
ronvalty rates

(v) Venthaation or gas vaiuation The
mtormation subnatted by the fessee o the
School Fand Board will be subject to verni-
Lication by the Rovalty Audit Division The
lessee will be enutled 1o the presumption
stated under 3 10(e) of thas ntle (relating to
Basis tor Computimyg Rovaluesy that pro-
ceeds recenved under a nonattiliated arms-
length contract are equal to market value
However, this presumption s subject to
review i deeordance with 33 10 ot thas utle
(relatmg to Basis tor Computing Royalties).

(d)  Reportmg requiements. The lessee
will be held responsible tor makmg reports
and adnsnng rovalty pavments waithin or
outside ot the shding scale set out m the
Natural Resources Code, $52.036(b)

(¢ Etrecune dates tor reduced royal-
1y orates The reduced rovalty rates will be et -
tective tor production durimg the month in
which the approval is given by the School
I and Board Rovaliy rates on gas produced
atter the month of \ugust, 1990, will not be
subject to reduction under this <ection

(1Y Noretroactive ettect. The reduced
rovalty rates will not be apphed retroactive-
Iy tor previous months” production

Issued in Austin Texas on September 17,1987

TRD 8707968 Garry Mauro

Commissioner
General Land Office

Effzctive date September 17 1987

Expiration date January 15 1988

For further information please call
1512y 463-5009
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TITLE 34. PUBLIC
FINANCE

Part IX. Bond Review
Board

Chapter 181. Bond Review
Board

*34 TAC §5181.1-181.10

The Bond Review Board adopts on an
emergency basis new §§181.1-181.10, con-
cerning the procedures and standards for

teview ot the esaudanee ol tate bonds, Sub
Joetto teview by the board e new Sed
Vet aie adopled on gt eitaergency b,
to contorm with Chapter 1078, /0th Legs
lature, 1987, (Texas Civil Statutes, Article
717k-7) which prohibits the issuance of
certain state bonds after September 1,
1987, without approval of the bond review
board The new sections prevent the emi-
nent peril of the state being unable to
secure financing for certain projects au-
thornized by statute

The new sections are adopted on an emer-
gency basis under Senate Bill 1027, 70th
Legislature, 1987, Chapter 1078, §3, (Texas
Civil Statutes, Article 717k-7).

§181.1. Defimnions. The following words
and terms, when used in this chapter, shall
have the following meanings, unless the con-
text clearly indicates otherwise.

Board—the Bond Review Board cre-
ated by the 70th Legislature, 1987, particu-
larly in Senate Bill 1027, 70th Legislature,
1987, Chapter 1078 (Texas Civil Statutes,
Article 717k7).

State bond—

(A) A bond or other oblhigation

issued by:

(1) & state agency,

(1) an entity expressly created
by statute and having statewide jurisdiction;
or

(1) any other entity issuing a
bond or other obligation on behalf of the
state or on behalf of an entity listed in
paragraph (i or (it) of this subparagraph; or

(B) an installment sale or lease-
purchase obligation 1ssued by or on behalf
of an entity listed in paragraphs 1), (1), or
(in) of this subparagraph that has a stated
term of longer than five years or has an in-
itial principal amount of greater than
$250,000.

§/81.2. Nouce of Intention To Issue.

(a) An issuer intending to issue state
bonds shall submit a written notice as soon
as practicable with the division of the gover-
nor’s office responsible for budget and plan-
ning and one copy of the notice with each
member of the board other than the gover-
nor.

(b) A notice of intention to
under this section shall include:

(1) a brief description of the pro-
posed issuance including, but not limited to,
the purpose, the tentative amount, and a
brief outline of the proposed terms;

(2) the proposed timing of the is-
suance with a tentative date of sale and a ten-
tative date for closing;

(3) arequest to have the bond issue
scheduled for consideration by the board
during a specified monthly meeting;

(4) an agreement to submit the re-
quired application set forth herein in §181.3
of this title (refating to Application for Board
Approval of State Bond Issuance) no later
than two weeks prior to the requested board
meeting date.

issue

W Emergency Rules

G A aer may teschedule the date
tagquested tor poard consideration of the
state boads by subnittimg an amended notiee
obmiention at any tiie prior to the applica
ton date i the same manner as provided in
this section; however, no assuer shall be per-
mitted 1o subnut more than two amended
notices of mtenton to 1ssue pertaming to the
samie issuance ot state bonds.

(d) The requested date tor board con-
sideration shall be granted whenever possi-
ble; however, 1f 1t becomes necessary in the
board’s discrenion to change the date of the
board meeting for consideration of the pro-
posed 1ssuance of state bonds, written notice
of such change shall be sent as soon as possi-
ble to the issuer. Priority scheduling for con-
sideration at board meetings shall be given
to refunding issues and to those state bonds
which also require a submission to the De-
partment of Commerce to obtain a private
activity bond allocation.

§181 3. Application for Board Approval of
Stute Bond Issuance.

(a) An officer or entity may not issue
state bonds unless the 1ssuance has been ap-
proved or exempted from review by the
Bond Review Board. An officer or entity
that has not been granted an exemption from
review by the board and that proposes to
issue state bonds shall apply for board ap-
proval by filing six copies of an application
with the division of the governor's office
responsible for budget and planning and one
copy of the application with each member
of the board other than the governor.

(b) An application under this section
must include:

(1) a summary of the information
that will be contained in the proposed resolu-
tion, order, or ordinance providing for the
issuance of state bonds;

(2) a brief description of the pro-
gram under which the state bonds are pro-
posed to be issued, which may include a
reference to a legislative enactment or ex-
isting rules if the program is established in
accordance with an existing statute or ex-
1sting rules;

(3) a description of the applicant’s
plans for use of any state bond proceeds, in-
cluding, whenever practical, a description of,
and statement of the need for, each specific
project for which bond proceeds are pro-
posed to be used;

(4) a description of the applicant’s
investment provisions for bond proceeds in-
cluding any specific provisions for safety and
security and a description of the duties and
obligations of the trustee and paying agent/
registrar as applicable;

(5) if an applicant proposes to enter
into an installment purchase or lease-
purchase agreement qualifving as a state
bond, a description of, and statement of the
need for, each specific project for which
money is proposed to be spent under the
agreement;

(6) a statement of the applicant’s
justification for the estimated principal

12 TexReg 3347



ameunt and the approvin e G ol e
Prroprosed i

e andosanpiion oithe apphcant
prans Tor dhe admumstration and serviomy ot
the state bonds to be assued, ncludimg o
description ot the proposed tlow of funds
and the sources and methods of repayment,

(8) 1t the apphicant has authonty to
ssue bothr general obhigation and revenue
bonds and the proposed issuance 1s of ane
of these, a statement ot the apphlicant’s
reasons for 1ts choice of type ol state bonds,

(9) a statement of the applicant’s
estimated costs of issuance, including, as ap-
pheable, the estimated cost of legal counsel,
tinancial adviser, underwniter, and other ad-
visers, a description of the criteria used in
making the selection, and a statement of
prior representation by any such consultants
and advisers of any of the parties involved
in the issuance;

(10)  a description of the applicant’s
reasons for proposing or not proposing the
obtaiming of bond insurance or other credit
enhancement for the state bonds or for the
project for which the issuance of state bonds
is proposed;

(11) astatement of any potential li-
ability of the general revenue fund or any
other state funds resulting from the issuance;
and

(12) acopy of any preliminary writ-
ten review of the issuance that has been made
by the attorney general.

(¢) In addition to the information re-
quired by subsection (b} of this section, an
application under this section may include
any other relevant information the applicant
wants to submit to the board.

(d) At any ume before approval of an
application by the board, an applicant may
withdraw or revise the application.

§181.4. Meetings.

(a) The board shall meet on the third
Tuesday of each month. As chairrma.. of the
board, the governor may call additional
meetings of the board and is responsible for
filing notice of meetings as required by Texas
Civil Statutes, Article 6252-17, and giving
timely notice of meetings to members of the
board. On the petition of three or more
members of the board, the governor shall
call an additional meeting of the board. On
petition of three or more members of the
board, the governor shall cancel a meeting
required by this subsection to be held on the
third Tuesday of a month.

(b) On giving timely notice to the
other members of the board, two or more
members of the board may call for a plan-
ning session regarding applications pending
before the board. At a planning session
board members, their designated represen-
tatives, or their staff representatives may
discuss pending applications with the ap-
plicants, but may not conduct board busi-
ness.

(c) At a meeting or planning session.

12 TexReg 3348  September 25, 1987

A board merntbor despnated representatine,
ar sttt reprowentative mas allow an o apph
cant tor approval of s pesiance ot stat
Doids to neke an oral presentation to the
board

(d) At g meeting, the board may, by
order, tesolution, or other process adopted
by the board, approve an issuance of state
bonds as proposed in the application, ap-
prove an ssudance of state bonds on condi-
tions stated by the board, or tail to act on
a proposed issuance. If the board does not
act on a proposed 1ssuance durmg the meet-
ing at which the application 1s scheduled to
be considered, the application is no longer
valid on the occurrence of the earlier of the
expiration of 45 days from the date of the
meeting at which the applhication was sche-
duled to be considered or immediately fol-
lowing the board's next meeting if the board
Tails to act on the proposed issuance at that
meeting. I an application becomes invalid
usder this subsection the applicant may file
a new application for the proposed issuance.

(e) If applicable law requires the ap-
proval by the attorney general of an issuance
of state bonds that are not exempt from re-
viev. by the board, attorney general approval
must be obtamed after approval by rhe
board.

(1) 1t there1s a dispute among board
members regarding the conduct of board
meetings, standard parlimentary rules shall
apply .

§181.5.  Subrnussion of Final Report.

(a) Within 30 days after delivery of
the state bonds and receipt of the state bond
proceeds the issuers shall submit a final re-
port by filing in the same manner as set forth
in §181.2 of this title (relating to Intention
to Issue).

(b) A final report must include:

(1) all actual costs of 1ssuance 1n-
cluding, but not limited to, amounts paid to
bond counsel, underwriter’s counsel, finan-
cial advisor, printing costs, underwriter’s dis-
count or premium, registrar or paying agen-
cy fees, fees for credit enhancements or other
credit agreements, rating agency fees, and all
other regulatory tees paid as well as all costs
for conducting the closing itself; and

(2) a complete bond transcript in-
cluding the preliminary official statement
and the official statement, private place-
ments memorandum, if applicable, or any
other offering documents as well as all other
executed documents pertaining to the issu-
ance of the state bonds.

(c) Submission of this final report is
for the purpose of compiling data and disse-
mination of information to all issuers. As
such, these final reports shall be made avail-
able to all parties so requesting, including the
reproduction of any and all portions of the
final documents at the cost of each request-
ing party.

§181.6. Official Statement,
(a) The official statement prepared in

Texas Register %

connection with the isanance o bonds ap
proved by the board must meet the nmimum
standards tor othical statements set by the
board On appomument by the board, the -
rector of the bond finaice otfice shall be
responsible Lor certityving that the prehminary
othiaal stitement meets the mimmum stan-
dards, 1l such standards have been adopted.
(b)  The comptroller shall certify the
accuracy and completeness of statewide eco-
nomue and demographic data, as well as rev-
enues, expenditures, current fund balances,
and debt service requirements of bonded in-
debtedness of the state contamed in the pre-
liminary otficial statement. This data shall
be used unchanged i the official statement
unless changes are approved in writing by the
comptroller. The comptroller may execute a
waiver of any part of this subsection.

§181.7. Designation of Representa-
non. A member of the board may desig-
nate another person to represent the member
on the board by filing a designation to that
effect with the division of the governor’s of-
fice responsible for budget and planning. A
designation of representation filed under this
section s etfective until revoked by a subse-
quent filing by the member with the division.
During the time a designation of representa-
tion 1 in effect, the person designated has
all powers and duties as a member of the
board that are provided to the member, ex-
cept the authority to make a designation
under this section.

§$181.8.  Assistance of Agencies. A
member of the board may request the Leg-
islative Budget Board, the Office of the At-
torney General, or any other state agency to
assist the member m performing duties as a
member of the board.

§181 9. Assumption of Dunes by Direc-
tor.  On appomtment of a director of the
bond finance office, the director shall as-
sume the powers and responsibilities that this
chapter assigns to the division of the gover-
nor's office responsible for budget and plan-
ning.

§181.10. Exempuions. The board may ex-
empt certam bonds from review and approv-
al by the board. The board may from time
to time publish in the Texus Register a list
of state bonds that are exempt.

Issued in Austin, Texas. on September 15, 1987

TRD-8707952 Jerry Sander
Clerk

Bond Review Board

Effective date September 16, 1987

Expiration date' January 14, 1988

For further information. please call
(512) 463-1778
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Proposed

R I Before an agency may permanentiy adopt a new or amendced rule, or repedl an existing rule, d pro-
U es posal detailing the action must be published in the Register at least 30 days before any action
may be taken. The 30-day time period gives interested persons an opportunity to review and make oral or written
comments on the rule. Also, in the case of substantive rules, a public hearing must be granted if requested by at
least 25 persons, a governmental subdivision or agency, or an association having at least 25 members.

Symbology in proposed amendments. New language added to an existing rule is indicated by the use of bold
text. [Brackets] indicate deletion of existing material within a rule.

TITLE 1.
ADMINISTRATION

Part VI. Texas Surplus
Property Agency

Chapter 143. Plan of
Operation

*1 TAC §143.1

The Texas Surpius Property Agency pro-
poses an amendment to §143.1, concern-
ing the Texas plan of operation. The
amendment inserts a table of contents,
numbers pages throughout the plan, and
changes the wording in Part X, Continued,
Visits, on page 32.

Marvin J. Titzman, executive director, has
determined that for the first five-year pe-
riod the proposed section will be in effect
there will be no fiscal implications for
state or local government or small busi-
nesses as a result of enforcing or admin-
istering the section.

Mr. Titzman also has determined that for
each year of the first five years the sec-
tion is in effect there will be no public
benefit anticipated as a result of enforc-
ing the section. There is no anticipated
economic cost to individuals who are re-
quired to comply with the proposed sec-
tion.

Comments on the proposal may be sub-
mitted to Nollie D. Thomas, PO. Box 8120,
San Antonio, Texas 78208-0120, (512) 661-
2381.

The amendment is proposed under Texas
Civil Statutes, Article 6252-6, which pro-
vide the Texas Surplus Property Agency
with the authority to make rules.

§143.1. Texas Plan of Operation. The
Texas Surplus Property Agency adopts by
reference the rules contained in the October
17, 1977, Texas Plan of Operation, as
amended January, 1984, as amended Au-
gust, 1985, [and] as amended December,
1986, and as amended September, 1987. This
document serves as a guideline for this agen-
¢y in the administration of the Donation
Program within the State of Texas. The plan
outlines to the administrator of the General
Services Administration the methods by
which this agency will implement the rules
and regulations as set forth in the G. S. A.
Donation Handbook. Copies of this docu-

ment are available for public inspection at
any Texas Surplus Property Agency office
in the state.

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency’s au-
thority to adopt.

Issued in San Antonio, Texas, on September 14,
1987

TRD-8707956 Marvin J Titzman

Executive Director
Texas Surplus Property
Agency

Earliest possible date of adoption
October 26, 1987

For turther information, please cali
(512) 661-2381

» » »

TITLE 16. ECONOMIC
REGULATION

Part 1. Railroad
Commission of Texas

Chapter 5. Transportation
Division

Subchapter K. Safety
Requirements

*16 TAC §5.171, §5.172

(Editor’s note: The text of the following sec-
tions proposed for repeal will not be pub-
lished. The sections may be examined in the
offices of the Railroad Commission of
Texas, 1124 IH 35 South, Austin, or in the
Texas Register office, Room 503F, Sam
Houston Building, 201 East l4th Street,
Austin.)

The Railroad Commission of Texas pro-
poses the repeal of §5.171 and §5.172, con-
cerning safety regulations of the Depart-
ment of Transportation adopted, and ex-
plosives and other dangerous articles.
The repeals allow for the simuitaneous
proposal of new §5.171 and §5.172, which
provide a more precise list of the federal
motor carrier safety requirements which
are applicable to motor carriers and motor
bus companies.

Ronald D. Stutes, hearings examiner, has

determined that for the first five-year pe-
riod the proposed sections will be in ef-
fect there will be no fiscal implications for
state or local government or small busi-
nesses as a result of enforcing or admin-
istering the sections.

Mr. Stutes also has determined that for
each year of the first five years the sec-
tions are in effect the public benefit anti-
cipated as a result of enforcing the
sections will be the clanfication to motor
carriers and motor bus companies of
which federal safety rules are applicable
to their intrastate operations. There is no
anticipated economic cost to individuals
who are required to comply with the pro-
posed sections

Comments on the proposal may be sub-
mitted to Ronald D. Stutes, Hearings Ex-
aminer, Railroad Commission of Texas,
PO. Drawer 12967, Austin, Texas 78711-
2967.

The repeals are propcosed under Texas
Civil Statutes, Article 811b, §4(a)(12), which
provide the commission with the authority
to promote, encourage, and ensure a safe
transportation system; and Texas Civil
Statutes, Article 911a, §4{a), whcih provide
the commission with the authority to pre-
scribe the safety of operations of each
motor bus company

§5.171.  Safety Regulations of the Depart-
ment of Transportation 3dopted.

§5.172.  Explosives and Gther Dangerous
Arucles.

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency's au-
thority to adopt.

Issued in Austin, Texas. on September 14, 1987

TRD-8708047 Walter Earl Lilie
Special Counsel
Railroad Commission of
Texas

Earliest possible date of adoption
October 26, 1987

For further information, please call
(512) 463-7149.

» ‘o »
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ety e e et tta
. ChalCo sy abidd foolon et
Cussalely aequirements concernimg hala
dous matenals The new sections provide
a maore precise hist of the federal motor
caines safoty requirements which are ap
phicable to motor carners and motor bu«
compdanies

Ronald D Stutes, hearngs esanneer by

Jelenmooed that for the first five year e

fod the proposed sections will be et
fect there wili e no fiscal imphcations fur
sState or locdar government or small husi
nesses as a result of enforoing or admin-
istening the sections

Mt Stutes also has determined that for
each year of the first five years the sec-
tions are in effect the pubtic benefit anti-
cipated as a result of enforcing the sec-
uons will be the clanticat:on to motor car
rers and motor bus companies of which
federai safety sections are applicabie o
their intrastate operations There 1s no
anticipated ecoromic cost to individuals
who are required to comply with the pro
posed sections

Comments on the proposal may be sub-
mitted to Ronald D. Stutes, Hearings E»
aminer, Rarlroad Commission of Teaas,
PO Drawer 12967. Austin Texas 78711
2967

The new sections are proposed under
Texas Civil Statutes, Articie 911b, §4(a)(12).
xrich provide the commission with the
authority to promote, encourage, and en-
sure a safe transportation system. anu
Texas Civil Statutes, Article 91ta, §4(a),
which provide the commission with the
authority to prescribe the safety of opera-
ttons of each motor bus company

35171 Motor b eluele Suafety Require
nieets (Oiker Than Huzardows  Mater:
aulsy  The tollowing  tederal saten
reduitements  goveiring  operations ol
wliddes ate adopted as safery requiremens
ot the Rathoad Commussion of Tesas, ap-
pheabile o alb motor bus companes and
imotor carriers operating under the jurisdie-
non ui the compussion:

(1 eenerd satety standards coditied
at 49 Code of ederal Regulations, Part 390,
ereept the .\slin\.\mg

(%)Y Y390 g6,
(B) 38017
(Cr 3390 23 and
DOy §390 40,

{2;  ~tandards tor quantications of
drvers coditied at 49 Code ot Federal
Regutanions, Part 391, except the 1ollowing

(N 3391 2¢w), and
(By 91 h);

{3y standards tor doiving of motor
vehicles codified ar 49 Code ol Federal
Reculanons, Part 392, eveept §392 1y,

t4y  wandards tor parts and ao-
cossones codified at 49 Code of Federdd
Regulations Part 393, except §393 1(h),

(5)  standards for dnvers” hours of

12 JexReg 3350
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b AR z1\) and (e),
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(I LS 1oehy, and
(3396 13n2), and
oy andards for anspection,
marerenarcand repant codified at 49 Code
P Ko alatons, Pare Wb, exeept
RO RO

N AMaotor Yehele Safery Require-
ments Concerning Hazardows  Muaterials
Fhe tollowiny tederal and state safety re-
quirements governimg operations of vehicles
transporting  hazardous materials  are
adopred gL saterny requirements of - the
Radroad Commession of Tesas, applicable
1o adl motor bus companies and motor car-
ners operating under the junisdiction ot the
LORTISSLON

th srandards tor driving and park-
e sehidles transportng hazardous matert-
dis,coditied a4y Code ol Federal Regu-
Lations, Fart 397 eaeept 8397 He);

(2)  veneral standards tor hazardous
mnirertals codttied i 49 Code of Federal
Rezulations, Pait 171, except the tollowing:

(N 17110,
(Y ST ISA7 T and
(Cy X171 20;

(?) standards contaming tables and
comnunicanons regaiements, codified at 49
Code of Tederal Regulations, Part 172, ex-
cept the tollowing

Ay Subpart C;
(3172 MKiay,

4 ~standards for ransporting by
priblic highway codified at 49 Code of Fed-
erdl Repulatnions, Part 177, exeept §177.807,
and

(3 segriations of the commission
issued throngh s Tiquetied Petroleum Gas
Divivon (see Liguetied  Petroleum Gas
Pockdt Number 1)

This agency herehy certifies that the pro-
posal has been reviewed by legal counsel
and tound to be within the agency’s au-
thority to adopt

Is e 0 Austin Texas on September 14, 1987

Walter Earl Lihe

Special Counsel

Ratlroad Commuission of
Texas

TR0 HT0R043

Cariiest possitle Jate of adoption
October 26 1987

o furthe o formation please call
(F120 463 7149
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FHELE 19 FEDUCATION

Part L Tesas Tducanon
Agency

Chapter 125, Central
Lducation Agency Fund
Allocations, Contracts, and
Agreements

The Texas Education Agency proposes
amendments to §§1251-1253, 125 21-
125 23, 125 41, 125 42, 125 81, and 125 82;
and the repeal of §125 43 concerning con-
tracts and agreements

The amendments raise the contract
amount for interagency contracts and
direct service contracts for which State
Board of Education approvai 1s required
from $100,000 to $150.000. The board 1s in-
formed ot all contracts between $25.000
and $149,999 Section 125 82 s revised to
clarify the process to be used I1n obtain-
ing board approval of discretionary pro-
gram grants The commissioner of educa-
tion s authorized to apply for federal
funds without prior board approval if the
apphication is due during a time when the
board 1s not scheduled to meet. A oro-
gram budget would be presented for
board approval at the next scheduled
meeting Editoriai changes for clarifica-
tion are also made throughout the sec-
tions The repeal deletes a section which
only includes materiai internal to the
agency, which does not need to be in-
cluded in the Texas Administrative Code.

Lynn M. Moak. deputy commissioner for
research and information, has determined
that tor the first five-year period the pro-
posed sections will be in eftect there will
be no fiscal implications for state or iocal
government cr small businesses as a re-
sult of enforcing or administering the
sections

Mr Moak and Dr Beverly Bardsiey, direc-
tor for policy development, also have de-
termined that for each year of the first five
years the sections are in effect the public
benefit anticipated as a result of enforc-
ing the sections will be clarification and
streamlining of agency contracting pro-
cedures, and the deletion of unnecessary
material from agency rules There is no
anticipated economic cost to individuals
who are required to comply with the pro-
posed sections and repeal

Comments on the proposal may be sub-
mitted tc Dr Beverly Bardsley, Director for
Policy Development, 1701 North Congress
Avenue, Austin, Texas 78701, (512) 463-
9682 Allrequests for a public hearing on
proposed sections submitted in accor-
dance with the Administrative Procedure
and Texas Register Act must be received
by the commissioner of education not
more than 15 calendar days after notice
of a proposed change in sections has
been published in the Texas Register



Subchapter A
Coentracts

%19 1AC §§125.1-125.3

Tnteragencey

The amendments are proposed under the
Texas Education Code, §11.30, which
authorizes the Texas Education Agency to
enter into contracts for grants and §11.24,
which authorizes the board to make rules
for carrying out the duties placed on 1t by
the legisiature

§125 1 General Provisions [Policy)

(a) Interagency contracts shall be
prepared on all occasions when legally re-
quired to provide for revenue from, or
payments to, State of T:xas agencies [that
are not agencies of public education as
named in appropriate Texas law].

(b)  The commussioner of education
shall submit contracts to the State Board of
Education for execution or approval wherel:

(D] required by statutes or regula-
tions, [;

()] required by terms of the con-
tract, [;] or

[(3)]  deemed by the commissioner
ot education to bein the best interests of the
Central {Tesas] Education Agency.

{(©)]  Pror approval of the State Board
ot Fducation s required for all contracts
issued tor $150,000 [$100,000] or more The
State Board of Fducation shall be informed
of all contracts 1ssued from $25,000 to
$149,999 {$100.0(0] by an item entered n the
appendix to the agenda of the board meeting
following the issuance of the contract. Ap-
proval authority for all other interagency
contracts shall be vested in the commissioner
of education or the commissioner’s designee

§125.2.  Requirements
Contracts.

{ta)] Interagency contracts shall be
prepared and signed [approved] prior to the
commencement of the activities for services
of employees, materials, or equipment be-
tween state agencies.

[(b) The planning, description, and
conduct of activities to be contracted are
done by appropriate associate commissioners
or designated staff.

{(c) Contracts may designate Texas
Education Agency statf members as contract
managers, project directors, or project ad-
ministrators. The direction or supervision of
contracted activities is done by the appro-
priate associate commissioner or designated
staff; however, notices required by the con-
tract are mailed to and by the commissioner
of education as executive officer of the State
Board of Education.

[(d) Contracts prepared for signature
are submitted by the appropriate Texas
Education Agency fiscal division through the
legal counsel who reviews and seeks the ad-
vice of the state comptroller, attorney general
of Texas, or other authority as necessary,
prior to informing the commissioner of
education of the availability of funds and
propriety of the contract. Established

for Interagency

Budvetaoy . aaditime s and ooy g pre
cdires are tollowed o asae omphan
wath state b raderad daod o e

lations |

§125.3
tructs.

(@) All pavments of Central {Tevas)
Education Agency tunds to other State of
Texas agencies <hall, where reqrired by law,
be by proper interagency contract [Grants,
allocations, or other tunding arrangements
may be made to other Texas governmental
agencies with Texas Education Agency ad-
ministered funds only 1f the governmental
agency 1s receving those funds to carry ot
an educational activity for a thud party o
parties.]

(b) (No change.)

() Activities conducted by, ot at the
duection of, the governor of Tesas are ev-
empted from the Interagency Cooperation
Act as are interagency transactions ot fess
than the dollar value specified by the State
Purchasing and General Services Commis-
sion {$350)

(d) No agreement or contract may he
entered into or performed which will require
or permit an agency of the state to exceed
its constitutional or statutory duties and
responsibilities, or the limitations of its ap-
propriated funds.

(¢) The term of the contract shall not
span two biennia or two appropriation pe-
riods.

Restrictions on Interagency ¢ on

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency's au-
thority to adopt

Issued 0 Austin, Texas on September 15 1967

THi 57081, W N Kirby

Commussioner of
Education

Proposed date ot adoption
January 9 1988

For further information piease cali
(512) 463-9212

» » »

Subchapter B. Contracts for
Direct Services to the Central
[Texas] Education Agency

* 19 TAC §§125.21-125.23

The amendments are proposed under the
Texas Education Code, §11.30, which au-
thorizes the Texas Education Agency to
enter into contracts for grants; and §11 24,
which authorizes the board to make rules
for carrying out the duties placed on it by
the legislature.

§125.21.  General Provisions [Policy/.
Contracts for needed products, services.
and professional assistance from individuals
from private or public firms rendered
directly to the Central [Texas] Education

® Proposed Rules

Seprember 25, 1987

Noency moy beoassaed | oobta b oey
Centeal oo P b bcatie e Noono

T T S T R L

e

o Tevas throuph the tse ot aeeney Tand <,
1 aceordance with tederal and state law and
[program] repulations [State Texthook
Contracts, ART 1S 226 33 36 0105 of thns
ntle (relatimg to Preparation and ¢ omple
ton of formyand SN 152 (226 33 36020
of this ttle (relatimg to Acinvatton ot Teat
book € ontractsy]

12522 Preparanion of Coniracis tor
Direct Service to the Central [Texas) iduca
tion Agency
(@) Authonity o execute contradds
with private mdividudds or ninms <hail be
vested 1 the commissioner of education or
his designee under general authonity pranted
{hun] by the Stare Board of Fducation Thas
authonty covers the execution ot contradts
which mplement provects and services ap
proved by the State Board ot Fducation, and
where funds tor the projects and <ervices
have been mduded o the Central | Levas]
I-ducanon Agenoy budper fas approsed b
the State Board ot Fducanon)
{(b)  Statt members  ob the desas
P ducdation Agency may condact contradt ne
gotiations with prvate individuads and toms
i aceordance with authonty delreared by the
commissionet o! education
[ty Betore commenamng neyotidions
tor the puichase of servives, the necotating
statt member must deteinnne that authon
tv tor such purchases s omddaded withnn
previonsly approved budeetssand legndanon
or other promudgated tules, and mest oboan
the pror consent of the Gppropriaic assodic
commissioner |
()] The commisaoner of educa
ton shall subnut contracts to the Stare Board
ol Tducation tor execution or approval
whetel.
(] requaired by sty o
tons, |,
(] requued Dy oreims of e con
tactf:] o1
{2} deemed by the Lomnassiones
ot education to bein the bestinterests ot ihe
Central [Tevas] Fducanon Agency Prior ap-
proval ot the State Board ot Education s re
quired tor all contracts sssued for $150,(HK)
[$100,000] or more The State Board ot
Fducanon shall be mtormed ot ail contracis
ieved from $23.000 1o $1.39,999 (S 100,000}
hy an item: entered i the appendiy to the
aeendd of the board meeting follewng the
issuanee of the contiact
(Ote)  Contracts prepared shall con-
tam a clear statement of tasks 1o be pertorni-
ed by the contracton and shall wlentiy the
agencey as the “Tesas Education Aveney.dan
ageney of the State of Texas 7 Sources of
payment <hall be descrnioed as “'state ol
Texas warrant(s)™ and shall fusuallvy be -
terpreted according to the faws ot the State
ot Texas Prinvate contract relationships are
to be lunited 1o a transaction between the
contractor and the Central [Tevas] Bduca-

teathe

12 TeaReg 335)



ot Nvenoy et e byt ot rhe St
Bowe b b e

e Wy
SCEviedS die dv.llhlh]',' v i o n'l«ll SO CUS,
bids trom the several sources shall be tithen
and the best id awarded the contract. Con-
tracts for services in excess of $10,000 must
adhere to the requirements in Texas Civil
Statutes, Article 6252-11c¢.

©M(g)]  Contracts tor the pertormance
of services by individuals or tirms may pro-
vide tor pavment ot fan honorarem or) a
tee. Payments {1 ees] may include [payments
tor] travel expenses pad at dactual expense
or at the rate {as caleulated and] appheable
to Central [Texas] tducation Agency stalf
members.

(O] Individuals and tirms shall fur-
mish budgets and accounting records which
shall be available tor audit as required by the
Central [Tevas] Lducation Agency  All con-
tracts shall contain the assurance clauses that
may be required by appropnate laws or
regulations including the Civil Rights Act ot
1964, evecuiive orders, copyughts and
patents, noncoilusion clauses, and others
necessary to particular tund sources,

[(n  Contracts may designate Texas
Educaton Agency statt members as contract
managers, project directors, or project ad-
ministrators. The director o superviston of
contracted actinvities s aone by the ap-
Propriate dassocidte commissioner or desig-
nated staff, however, notices required by the
contract are mailed to and by the commis-
stoner of educiation ds executive officer of
the State Board ot Fduc tion

[(5)  Contracts prepared tor signature
are submutted by the appropriate fiseal tun-
ding division throuvh the Tesas Educanon
Agency legal counsel to the commissioner ot
education inforpune the comnissioner of the
availabihity ot funds and propricry ot the
contract, Estabhshed budgetary, auditing,
and accounting procedures are tollowed to
assure comphance with state and 1ederal
statutes and regulatons bach fiseal funding
division as well as the fegal counsel provides
assistance and information to other agency
staft in the preparanion of needed contracts |

ey oodds on

§125.23  Kestriciions on Coniracts for
Direct Services to the Central [1evas] Educa-
non Agency.

(a) (No changce)

(b All contrac:s shali be owecured and
approved before expenditures ot antucipated
monies shall be authonised fund shali be sub-
ject to required budgetary approval by the
State Board of Fducation]

(¢} Contiacts may provide only for
reunbursement ot services pertormed or
goods delivered; advance {pavment or) tun-
ding shall be prohbited except where a
public educational institution is the contrac-
tor and federal funds are the source of funds,
in which case the Central Education Agen-
cy shall determine the method of payment.
(Reference Texas Civil Statutes, Article 601f
[664-3]; Texas Constitution, Article 3,§52.)

12 TexRepg 3332

September 25, 1987

This agency hereby certities that the pro
posdl has been reviewed by legal counsel
atd found 1o be within the agency’s au
thonty to adopt

Issued in Austin, Texas, on September 15, 1987

TRD-8708003 W N Kirby
Commissioner of
Education

Proposed date of adoption
January 9, 1988

For further information, please call
(512) 463-9212

» » »

Subchapter C. Funds
Sub-Contracted [Sub-granted]
for Public Education [by the
Texas Education Agency]

* 19 TAC §125.41, §125.42

The amendments are proposed under the
Texas Education Code, §11.30, which au-
thorizes the Texas Education Agency to
enter into contracts for grants; and §11.24,
which authorizes the board to make rules
for carrying out the duties placed on it by
the legislature.

§125.41. General Provisions [Policy].
Subcontracts [Contracts] for needed pro-
ducts, services, and professional assistance
for the benefit of public education from in-
dividuals and private or public firms under
contracts [subcontracts} or grants [subgrants)
from the Central [Texas] Education Agen-
¢y may be issued {obtained by the subcon-
tractor or subgiantee of the benefit of public
education within the State of Texas through
the use of the subcontracted or subgranted
funds,} i accordance with [the] federal and
state law  or regulation Jand program
regulations).

§125.42. Preparation of Subcontracts
[Contracts] under Central Education Agen-
¢y Contracted [Subcontract] and Granted
[Subgranted] Funds.

(a) All subcontracts [contracts]
prepared shall contain a clear statement of
the tasks to be performed by the subcontrac-
tor, the product to be delivered, the time
schedule such completion will require, and
a full description of the services to be
rendered. Where like quality goods or ser-
vices are available from several sources, bids
should be taken from the several sources and
the best bid awarded the subcontract
|contract].

(b) Prior approval of the commis-
sioner of education or the commissioner's
designee is required for subcontracts [con-
tracts] with individuals, or organizations or
firms providing a [an honorarium or] fee in
excess of $200 per day or a total [honorarium
or] fee in excess of $1,000. This restriction
applies to all grants [subgrants) and contracts
[subgrants] issued by the Central [Texas)
Education Agency. The contracted service

may indude payments tor travel expenses [in
the tee charped], but travel expenses are not
to beanduded i the $200 per day or $1,000
total restrniction.

(¢) Al [Subgrants and] subcontracts
[made by the Texas Education Agency) must
contain the requirement that subcontractors
|and subgrantees] furnish budget [budgets,]
and accounting records which shall be
available for audit as required by the Cen-
tral [Texas] Education Agency. All subcon-
tracts [and subgrants] shall contain the
necessary assurance clauses that may be re-
quired by appropriate regulations including
the Civil Rights Act of 1964, executive or-
ders, copyrights and patents, noncollusion
clauses, and others necessary to puficular
funding sources.

This agency hereby certifies that the\, ro-
posal has been reviewed by legal counyel
and found to be within the agency’s au-
thority to adopt.

Issued In Austin Texas, on Septembher 15, 19873

TRD-8704! N
Commissioner of
Education

Proposed date of adoption
January 9, 1988

For turther information, please call
(512) 463-9212.

» » »

* 19 TAC §125.43

(Editor’s note: The text of the following sec-
tion proposed for repeal will not be pub-
lished. The section may be examined in the
offices of the Texas Education Agency, 1701
North Congress Avenue, Austin, or in the
Texas Register office, Room 503F, Sam
Houston Building, 201 East 14th Street,
Austin.)

The repeal is proposed under the Texas
Education Code, §11.30, which authorizes
the Texas Education Agency to enter into
contracts for grants; and §11.24, which
authorizes the board to make rules for
carrying out the duties placed on it by the
legislature.

§/25.43. Contract Processing.

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency’s au-
thority to adopt.

Issued 1n Austin, Texas, on September 15, 1987

TRD-8708005 W. N. Kirby
Commusstoner of
Education

Proposed date of adoption:
January 9, 1988

For further information, please call
(512) 463-9212.

» » »

Texas Register W



Subdchapter oo State Board of
Fducation Responsibility ton
Review and Approval of Tand
Allocatons

* 19 TAC §125.81, §125.82

The amendments are proposed under the
Texas Education Code, §11 30, which au-
thorizes the Texas Education Agency to
enter into contracts for grants, and §11 24,
which authorizes the board to make rules
for carrying out the duties placed on it by
the legislature

§725.81.  Funds Allocated by the Agency
on a Formula Busis.  T-or all tederal, state,
or other funds which are allocated by the
Central Education Agency on a formula ba-
s1s, the following procedures shall apply.

(1)-(2) (No change )

[(3)  The statewide towal of funds to
be allocated by formula must be approved
by the State Board of Education betore
allocations may be made by the agency.

[(4y  Where the tunding formula s
not established by law or regulation, the
funding formula must also be approved by
the State Board of Education before alloca-
tions may be made by the agency.]

3)(5)] Should funds for a new pro-
gram become available durmng the vear,
before or after program budgets have been
approved, the commissioner of education
shall request board approval to allocate such
funds, including board approval of the for-
mula for allocation where the formula 1s not
established by law or regulation. If the re-
quest for funding is due to the granting agen-
cy during the period of time the State Board
of Education is not scheduled to meet, then
the commissioner may submit the appropri-
ate documents and submit a program budget
for approval to the State Board of Educa-
tion at its next meeting.

(6) (No change.)

§125.82.  Funds Allocated by the Agency
on a Discretionary Basis

(a) For all federal, state, or other
funds which are allocated by the Central
Education Agency on a discretionary basis,
the following procedures shall apply.

(1) Funds distributed on a discre-
tionary basis shall be included in the pro-
gram budgets presented to the State Board
of Education for approval each year. If the
request for funding is due to the granting
agency during the period of time the board
is not scheduled to meet, then the commis-
sioner may submit the appropriate docu-
ments and submit a program budget for
approval to the board at its next meeting.

)[(1)] Where funds are to be
allocated competitively, based on responses
to a request for applications or proposals
issued by the agency, the State Board of
Education shall approve the following,
which may be included in the program bud-
get:

(A) estimated statewide total of
funds to be allocated;

By o chanee
(C) g vonose sumnary ot the

ntcrnand proc ednres to be nsaed tocesaluate
apphications or proposals recenved to detel
mine recaipients of tunds if the criteria and
general procedures are different from those
approved by the State Board of Education
and contained in the request for proposal
model.

M Where tunds are to be
Allocated on other than a competitive basis,
the State Board of Education shall approve
the funds to be allocated and the individual
recipients.

(D3] The commussioner of educa-
non or the commissioner’s designee shafl
carefully supervise the review and approval
process for all competitive tunds to insure
that the funds are awarded in accordance
with criteria and procedures approved by the
State Board of Education. The commissioner
of education or the comnussioner's designee,
[who mudt be a deputy commissioner level
staft person,] must approve [sign approval
ofT all discretionary funds.

(b)  The procedures in thns section shall
not apply to imteragency contracts or o con-
tracts for diurect services to the Central
Education Agency, which shall be governed
by the rules in Subchapter A ot this chapter
(relating to Interagency Contracts), land)
Subchapter B of this chapter (relating to
Contracts tor Direct Services to the Central
[Texas] Education Agency), and Subchapter
C of this chapter (relating to Funds Sub-
Contracted [or Sub-Granted] for Public
Education [by the Texas Education
Agency]).

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency's au-
thority to adopt

Issued in Austin Texas on September 15, 1987

TRD 8708006 W N Kirby
Commussioner of
Education

Proposed date of adoption
January 9, 1988

For further information. please call
(512) 463 9212

» » »

TITLE 28. INSURANCE

Part 1. State Board of
Insurance

Chapter 21. Trade Practices

Subchapter H. Unfair
Discrimination

* 28 TAC §21.705

The State Board of Insurance proposes
new §21.705, concerning nondiscrimi-
natory testing for the presence of the
human immunodeficiency virus (HIV).
This proposal supersedes an earlier pro-

W Proposed Rules

September 25, 1987

o which was pubhished 1 the Sep-
temteer 220 1987, 1ssue of the Texas
Register (12 TedRaeq 3309) A notification
of withdrawai of the earher proposal ap-
pedrs elsewhere in this 1ssue This new
section was previously adopted on an
emergency basis and became etfective on
August 11, 1987, with an emergency
amendment effective on August 19, 1987.
Notice of emergency adoption of the new
section appeared in the August 18, 1987,
1ssue of the Texas Register (12 TexReg
2706) Notice of the emergency amend-
ment appeared in the August 25, 1987,
iscue of the Texas Register (12 TexReg
2836) This new section is necessary in
order to establish standards for testing for
the presence of HIV, so that the standards
will provide a reasonable basis for the
continuing operation of the life, health,
and accident insurance business in this
state, and will provide the insurance con-
suming pubhc with protection against un-
fair acts and practices New §21.705 sets
nondiscriminatory standards under which
an applicant! for life or health and acci-
dent msurance may be required to be
tesled for the presence of HIV.

A W Pogue, depuly insurance commis-
sioner for life insurance, has determined
that for the first five-year period the pro-
posed section will be in effect there will
be no fiscal implicattons for state or local
government or small businesses as a re-
sult of enforcing or admimistering the
section

Mt Pogue also has determined that for
each year of the first five years the sec-
tion is in effect the public benefit antici-
pated as a result of enforcing the section
will be the regulation of trade practices
In the business of insurance so that un-
fair acts or practices are prohibited. There
15 no anticipated economic cost to in-
dividuals who are required tc comply with
the proposed section.

Comments on the proposal may be sub-
mitted to A W. Pogue, Deputy Insurance
Comrnissioner for Life Insurance, State
Board of insurance, 1110 San Jacinto Bou-
levard, Austin. Texas 78701-1998.

The new section 1s proposed under the in-
surance Code. Article 21.21, §13, which
authornizes the State Board of Insurance
to promulgate and enforce reasonable
rules and regulations to regulate trade
practices in the business of insurance so
that unfair acts and practices are pro-
hibited

§21.705.  Nondiscriminatory Testing  for
Human Immunodeticiency Virus.  An ap-
pheant for life or health and accident in-
surance, or for coverage by a company
hicensed under the Insurance Code, Chapter
20, or with a licensed health maintenance
organmization may be required to be tested for
the presence of the human immunodeficien-
¢y virus (HIV). Requiring such testing is not
unfair discrimination provided:

(1) the testing 1s required on a non-

12 TexReg 3353



discrminatony basis tor b mad s aduals 1o the
saie Jlassand

O neanph ane e demed Coseraye
or tated a substandard nisk on the basis ot
such testing unless.,

(A) anmtial enzyme hnked im-
munosorbent assay (E1 ISA) blood test 1s ad-
ministered to the apphicant, and it indicates
the presence of HIV anubodies in the blood;

(B) asccond FIISA blood test s
conducted and u indicates the presence ot
HIV anubodies in the blood; and

(C) a Western Blot blood test i
conducted and it contirms the results of the
two ELISA tests

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency's au-
thority to adopt

Issued iri Austin, Texas on September 21, 1987

TRD-8708076 Nicholas Murphy
Chief Clerk

State Board of Insurance

Earhiest possible date of adoption
October 26, 1987

For further information. please call
(512) 463-6327

» » »
TITLE 31. NATURAL

RESOURCES AND
CONSERVATION

Part 1. General Land Office

Chapter 3. Energy Resources
*31 TAC §3.15

(Editor’s note: The General Land Office pro-
poses for permanent adoption the new sec-
ton it adopts on an emergercy basis in this
wssue. The text of the new section s published
in the Emergency Rules section of this issue.)

The General Land Office proposes new
§3.15, concerning the temporary reduction
of gas royalty rates. The new section
brings the General Land Office rules into
conformity with statutory changes enact-
ed by the 70th Legislature, 1987, in House
Bill 2056, which adds §52.036 to the Na-
tural Resources Code, Title 2, Chapter 52,
in House Bill 2056 The new section de-
fines how iessees who meet certain cri-
teria as set out under the new section
may apply for the temporary reduction of
gas royalty rates. An identical emergency
action is filed simultaneously and pub-
lished elsewhere in this issue.

Dan Miller, deputy commissioner of legal
services, has determined that there will
be fiscal implications as a result of en-
forcing or administering the section. The
effect on state government for the three
year period the section will be in effect
is impossible to determine in that the
number of lessees who will take advan-
tage of this section cannot be estimated
nor can the contract purchase price of the

12 TexReg 3354

Seprember 25, 1987

Qs e deterraned Theoe will be ne etteot
o loe gl goverame st for the three year pe
et e sechon wies et eftect The ooyt
ol compl.ance with the section for small
and large businesses will be minimal, if
any

M1 Miller also has determined that for
each year cf the first five years the sec-
tion i1s in effect the public benefit antici-
pated as aresult of enforcing the section
will be increased public confidence and
governmental efficiency due to increased
uniformity between the administrative
rule and the applicable statute. There will
be minimal, If any, economic cost to in-
dividuals who choose to comply with the
section as proposed.

Comments may be submitted to Dan Mil-
ler, Deputy Commussioner for Legal Ser-
vices, General Land Office, 17700 North
Congress Avenue, Room 630, Austin, Tex-
as 78701, (512) 463-5009.

The new scclion i1s proposed under the
Natural Resources Code, §31.051, which
provides the commissioner of the General
Land Office with the authority to make
and enforce rules consistent with the law

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency’'s au-
thority to adopt.

Issued in Austin, Texas, on September 17, 1987

TRD-8707969 Garry Mauro

Commissioner
General Land Office

Earhest possible date of adoption
October 26. 1987

For turther information. please call
(512) 463-5009

» » »

Part 1V. School Land Board

Chapter 153. Exploration and
Development

*31 TAC §153.71

(Eduor's note: The School Land Board pro-
poses for permanent adoption the new sec-
non it adopts on an emergency basis in this
wsue. The text of the new section is published
i the Emergency Rules section of this issue.)

The School Land Board proposes new
§153 71, concerning the temporary reduc-
tion of gas royalty rates. The new section
brings School Land Board rules into con-
formity with statutory changes enacted
by the 70th Legislature, 1987, in House Bill
2056, which adds §52.036 to the Natural
Resources Code, Title 2, Chapter 52. The
new section defines how lessees who
meet certain criteria set out under the
new section may apply for the temporary
reduction of gas royalty rates. An identical
emergency action is filed simultaneous-
ly and published elsewhere in this issue.

Texas Register W

Dan Miller, deputy comnussioner of legal
services, has determined that for the first
five year perniod the proposed section witl
be n etfect there will be fiscal implica-
tions as a result of enforcing or adminis-
tering the section. The effect on state
government for the three year period the
section will be in effect is impossible to
determine in that the number of lessees
who will take advantage of this section
cannot be estimated nor can the contract
purchase price of the gas be determined.
There will be no effect on local govern-
ment for the three year period the section
will be in effec(. The cost of compliance
with the section for small and large busi-
nesses will be minimal, if any.

Mr Miller aiso has determined that for
each year of the first three years the sec-
tion is in effect the public benefit antici-
pated as a result of enforcing the section
will be increased public confidence and
governmental efficiency due to uniformi-
ty between the administrative rule and the
applicable statute. There will be minimal,
if any, economic cost to individuals who
choose to comply with the section as pro-
posed.

Comments may be submitted to Dan
Mitler, Deputy Commissioner for Legal
Services, General Land Office, 1700 North
Congress Avenue, Room 630, Austin, Tex-
as 78701, (512) 463-5009.

The new section is proposed under the
Natural Resources Code, Title 2, Chapter
32, §32.062, which provides the School
Land Board with the authority to adopt
rules of procedure and rules for the sale
and lease of land covered by the chapter
which are consistent with the chapter
and with the laws.

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency's au-
thority to adopt.

Issued In Austin Texas, on September 17, 1987

TRD-8707970 Garry Mauro

Commissioner
General Land Office

Earliest possible date of adoption
October 26, 1987

For further information. please call
(512) 463-5009

» » »

Part IX. Texas Water
Commission

Chapter 335. Industrial Solid
Waste and Municipal
Hazardous Waste

Subchapter C. Standards

Applicable to Generators of
Hazardous Waste

*31 TAC §335.69
The Texas Water Commission (TWC) pro-



O O

K [ T
vision from the reguiations o the Urited
States Environmental Protection Agency
(EPA) that was inadvertentty omitted from
the TWC's regulations when tecently
amended to mcorporate revisions to 40
Code of Federal Requiatinns, §262 34, as
published in the- Jitly 4 1988 sue of the
Federa! Register 71 FedReq 06421 The
amendment inciute s a o i o oneer
NING the geanerator’s Goigal unis 1 oom-
ply with dating and tharkis g vegaremients
and preparedness 4nd vrevention re-
quirermnents when dccumulatsng waste on
site  This provision wag inadvertently
omitted when revisions were made to the
TWC rules to incorpordte the new amend-
ments, additions, and redesignations of
the corresponding federai rute (40 Code
of Federal Regulativns, $26234) pub-
lished in the ruies goveinimg hazardous
waste tank systems in the July 14,1986,
1ssue of the Feders Regrster 151 FedReg
25421

Willtam Monroe, chiet nscat officer, nas
determined that for the first five-year pe-
rioa the propased section will be in eftect
there will be no fiscal imnhications for
state or local government or small busi-
nesses as a result of enforcing or admin-
Istering the section

Mi Monroe also has deterrmiined that for
each year of the first five years the sec-
tion is in effect the public benefit antici-
pated as a result of enforcing the section
will be the clanfication of regulations that
correspond to the federai teguiaticns gov-
erning hazardous waste management
There i1s no anticipated economic cost to
individuals who are requirad to comply
with the proposed section The amend-
ment merely incorporates a provision that
is already effective under federal regu-
lations

Comments on the proposal may be sub-
mitted to Cynthia C Smiley. Attorney,
Legal Division. Texas Water Commission
PO. Box 13087, Austin, Texas 78711-3087.
(512) 463-8069 Comments wiil be ac-
cepted for 30 days following the publica-
tion of this proposai in the Texas Register

The amendment s propesed under the
Texas Water Code 55103 and §5105,
which provides the Texas Water Commis-
ston with the authority to adopt any rules
necessary to cairy oul :ts powers and
duties under the Code and other laws of
this state, and tc estabhsh and approve
all general policy of the commussion. The
amendment 1s aiso propnsed under the
Solid Waste Disposai Act. Texas Civil
Statutes, Article 4477-7. §4(c), which
authorizes the commuission to adopt and
promulgate rules ccnsistent with the
general intent and purposcs of the Act,
and to establish minimum standards of
operation for all aspects of the manage-
ment and control of municipal hazardous
waste and industrial solid waste, in-

g ruies relating 1o the siting ot
hasardous waste facihiies  Under the
Dol Waste Disposal Act, §3(b), the Texas
Waler Comnussion s designated the
state solid waste agency with respect to
the management by all practical and
economically feasible methods consis-
tent with the legislation. Section 3(b) also
grants to the commission the powers and
duties specifically prescribed in the Act
and all other powers necessary or conve-
nient to carry out its responsibilities.

8335.69.  Accumudatnon Time.

(4)-(e) (No change.)

(1) A generator who generates greatos
than 100 kilograms but less than 1,000
kilograms of hazardous waste in a calendar
month may accumulate hazardous waste on-
site Tor 180 days or less without a permit or
without having interim status provided that:

(1)-(3) (No change.)

(4) the generator complies with the
requirements of subsection (a)(2) and (3) of
this section and ihe requirements of 40 Code
of Federal Regulations, Part 264, Subpart
C; and

(M[(4)]  the generator complies with
the follow g requirements:

(A)-(D)  (No change.)

(g)-(h}y  (No change.)

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency's au-
thonty to adopt

Issued 1n Austin, Texas on September 18, 1987

TRD-8707396 J D Head
Director
Legal Division
Texas Water Commission

Earliest possible date of adoption
October 26. 1987

For further information. please call
(512) 463-8087

» » »

TITLE 34. PUBLIC
FINANCE

Part I. Comptroller of
Public Accounts

Chapter 3. Tax Administration

Subchapter N. County Sales and
Use Tax

* 34 TAC §3.251

The Office of the Comptrolier of Public
Accounts proposes new §3.251, concern-
Ing requirements for adopting or abol-
ishing county tax. The new section
responds to action taken by the 70th
Legisiature, 1987, which makes additions
to the Tax Code. For the first time, certain
counties may impose a county sales tax
to be used for property tax relief if ap-
proved by voters of the county. The new
section outlines for county officials what

» ® Proposed Rules September 25, 1987

qualifications must be met and the steps
necessdry to impose the local option
sdles tac

John Moore, director of the comptroller's
economic analysis center, has deter-
mined that for the first five-year period the
proposed section will be in effect there
will be no significant revenue impact on
the state or local government or on small
businesses as a resuit of enforcing or ad-
ministering the section.

Mr. Moore also has determined that for
each year of the first five years the sec-
tion 1s in effect the public benefit antici-
pated as a result of enforcing the section
will be the adoption and abolition of the
optional county sales tax. There is no an-
ticipated economic cost to individuals
who are required to comply with the pro-
posed section

Comments on the proposal may be sub-
mitted to Mona Ezell Shoemate, Tax Policy
Division, PO. Box 13528, Austin, Texas
78711.

The new section is proposed under the
Tax Code, §111.002, which provides the
comptrotler with the authority to pre-
scribe, adopt, and enforce rules relating
to the administration and enforcement of
the provisions of the Tax Code, Title 2.

§3.251.
Tax.
(a)  General

(1) Under the provisions of the
County Sales and Use Tax Act, any county
not 1 a metropohtan transit authority
(MTA) formed under Texas Civil Statutes,
Articles 1118v or 1118y ma,, by a majority
vote of the qualified voters of said county
voting at an election held for that purpose,
adopt or abolish a county sales and use tax
in accordance with the provisions of the
County Sales and Use Tax Act. An authority
15 not considered to be located in any coun-
ty in which fewer than 250 persons are both
residents of the authority and the county. If
adopted, the couniy tax must be used to re-
duce the county property tax rate.

(2) A county may not adopt the tax
if the resulting combined rate of all local
sales and use taxes (county, city, and met-
ropolitan transit authority cty transit
department (MTA/CTD)) imposed by local
taxing entities with territory in the county
would exceed 2.0%. If a county and other
local taxing entities in the county hold elec-
tions on the same day to adopt local sales
tax, and the resulting combined tax rate in
any area of the county exceeds 2.0%, the
election held by the MTA/CTD will be with-
out effect first. If the tax rate still exceeds
2.0%, the election held by the county will
be without effect. The total combined local
tax rate imposed by local taxing entities with
territory in the county may not exceed 2.0%.

(b) Notification requirements. Where
the majority votes are found to be for the
proposition voted on, the county judge shall
forward to the Comptroller of Public Ac-

Adopung or Abolishing County

12 TexReg 3355
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the returns and declanng the result ot such
elecnon. Such resolution shall reflect the date
of the election m such county, the proposs
tion voted on, the total number of votes cast
tor and aganst the proposition, and the
number of votes by which the propositon
was approved

() Ftlective date ot adoption or abo
Iion. Upon actual recept by the coniptroller
ot notitication as set torth m subsection (b)
of this section, there shall clapse one whole
calendar quarter prior to such adoption or
abohnion becomung ettectuve. Therealter, the
adoption or aboliion shall be eftecunve
beginning on the tust day ot the calendar
yedr nest suceeedimy elapsed guarter

(d)  Contested clection.

(1) It the vahdiy o1 aimy electon
held under the authority o1 the Act o the
result of such election based on the returns
thereot shall be contested, such election con-
test shall be filed and ned as provided
the Election Code provided that the contes-
tant shall nouty the comptroller by United

Cotaess e

Notice

April 1 through June 30

July

received between:

i b wihon
i

PO s attes foone ach coaes by mandng e
dcopy ol sach potice o conie o the comp
troller showimye the styvle ot the contest, the
date filed, the case number, and the cournt
i which the same s pending; and provided
turther that no such contest shall be heard
uniess the comptroller s timely notified as
provided heremn

(2) Upon recapt ot o notice of con-
test, the date upon which such tax shall
become etfective in any county or abohshed
noany county as a result of such election
shall be suspenaed. When a tinal judgment
shall be entered i such election contest, the
county udge shall notify the comptroller by
Uimted States registered matl or cerufed
mail, and shall enclose a certified copy of
such final judgment 1t the judgment sustams
the validity of such elecnon or the result ot
such electton so that, under the Act, the tay
status of such county s changed, the comp-
troller shall place i ctfect such tan, or
abolish the same, as the case may be, m such
county substitutimg the notiee of final judg-
ment and the date on which 1 recenved for
the notice ot the result of such clection

AR ta b

cloewhare provided tor an the Act

(3 Nocelection ona proposition to
adepta county sales and use tax i a coun-
ty or 1o abolish such tax in a county shall
be held within one year from the date of the
last preceding election in the county on any
such propositions.

(e) Telecommunications services.
Felecommunications services  are exempt
trom county sales tax, bul the exemption
may be repealed on certain telecommunica-
nons services. See §3.344 of this title (relating
to Telecommunications Services).

(1) The commissioners court of a
county that has imposed the county sales tax
may, by a majority vote of the commis-
siwoners court, repeal the exemption on
telecommunications services. The county
judge must forward to the comptioller by
United States registered or certified mail a
copy of the order repealing the exemption.
Uipon receipt by the comptroller of notifica-
ton, one whole calendar quarter shall elapse
belore county tax applies to telecommunica-
tions services. The following dlustrates the
ctiective date ot adoption or abolition:

Effective date:

Jaruary 1 through March 31 July 1
October 1
1 through September 30 January 1
October 1 through December 31 April 1

(2} The commissionets vourt ot a
county may exempt telecommunications se -
vices from county tay i the same manner
in which the tay was imposed

(3)  The county sales tav exemption
on mterstate long-distance telecommunica-
tions services may not be repealed  Not-
withstanding anyv action on the part of the
governing body of a countv, charges for in-
terstate long-distance telecommunications
service will be exempt from county sales and
use tax.

This agency hereby certifies that the pio-
posal has been reviewed by legal counsel
and found to be within the agency's au-
thority to adopt

Issued in Austin, Texas, on September 16, 1987

TRD-8707958 Bob Bultock
Comptrolier of Public
Accounts

Earhest possible date of adoption
October 26, 1987

For further information, piease call
(512) 463-4004

» » »
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Seprember 25, 1987

Subchapier O, State Sales and
Use Tax
* 34 TAC §3.247

The Office of the Comptrolier of Public
Accounts proposes an amendment to
§3 287, concerning exemption certificates
The amendment limits the time a person
has in which to obtain exemption certifi-
cates after being notified by the comp-
troller in writing The amendment provides
that certificates must be delivered to the
cemptrotler within 60 days. All sales are
presumed taxable unless the seller ob-
tains an exemption certificate from the
purchaser in Heu of tax. The seller's name
is required on the certificate as well as the
purchaser's name

John Moore, director of the comptrolier's
economic analysis center, has deter-
mined that for the first five-year period the
proposed section will be in effect there
will be no significant revenue impact on
the state or local government or on small
businesses as a result of enforcing or ad-
ministering the section.

Mr. Moore also has determuned that for

Texas Register W

each year ot the first five years the sec-
tion 1s in effect the public benefit antici-
pated as aresult of enforcing the section
will be the provision of new information
regarding tax responsibilities under
changes made by the legislature. There
IS no anticipated economic cost to in-
dividuals who are required to comply with
the proposed section.

Comments on the proposal may be sub-
mitted to Mona Ezell Shoemate. Tax Poli-
cy. PO. Box 13528, Austin, Texas 78711.

The amendment is proposed under the
Tax Code. §111.002, which provides the
comptroller with the authority to pre-
scribe, adopt, and enforce rules relating
to the administration and enforcement of
the provisions of the Tax Code, Titie 2.

§3.287.  Exempuion Certificates.

(a) Definition. Exemption certificate
—A document which, when properly execu-
ted, allows the tax-free purchase of an item
that would otherwise be subject 1o tax. A
purchaser claiming an exemption because the
item purchased is for resale must issue a
resale certificate to the seller. See §3.285 of




this ttle relatimy o [Sales 1or Resale,) Resale
Cerntiate, Saies tor Resaled There s no
provision o the Sdales and Tse Tav At 1o
dn exempuon number or 4ty exempt num
ber to be issued or used in connection with

an exemption certiticate,

(b)  Who may 1ssue an exemption cer-
uficate. An exemption certiticate may only
be 1ssued by one of the following:

(1) an orgamzanon that has qual-
ified for exemption under the Taxy Code
[Chapter 151}, §151 309 and §151 310 [ot the
sales tax law] Sec §3 322 of thus ttle (relating
o Exempt Organizations);

(2) a person purchasing an atem
which s exempt under the Tax Code, [pro-
viston of] Chapter 151, Subchapter H [ot the
sales tax law].

(¢)  Acceptance of exemption certfi-
cate.

(1) Al [It wall be presumed that the]
gross receipts ol a retailer are subject to sales
or use tax unless a valid and properly com-
pleted [an] exemption certificate is accepted
by the seller.

(2) A sale s exempt if the exemp-
tion certificate is accepted in good faith at
the time of the transaction and the seller
lacks actual knowledge that the claimed ex-
emption is invalid.

(3) (No change.)

(4) The seller should obtain the pro-
perly executed exemption certificate at the
time the transaction occurs. Any certificates
obtained after the transaction will be sub-
ject to verification by the comptroller. If the
certificates are not obtained at the transac-
tion date, the <eller has 60 days from the date

written notice s given by the comptroller to
the seller in which to deliver [obtain} them
to the comptroller. Any certificates delivered
{presented duning the 60-day period will be
subject to independent verification before
any deductions will be allowed. Certificates
delivered [presented] after the 60-day limnt
will not be allowed and the deduction will
not be granted.

(5)  The exemption certificate will be
valid 1f the seller received it 1n good faith
from a purchaser and if the certificate states
valid [the] qualifications for an exemption.
A retailer must be familiar with the exemp-
tions that are available for the items the re-
tailer sells.

(6) An exemption certificate is not
acceptable when an exemption is claimed be-
cause tangible personal property is exported
outside the United States. For proper docu-
mentation required for proof of export, see
§3.323 of this title (relating to Imports and
Exports). [The Texas proof of export form
may substitute for an exemption certificate
when the item is delivered to a customs
broker or forwarding agent for shipment
outside this country.]

(d) Improper use of items purchased
under an exemption certificate.

(1) When an item purchased under
a valid [an] exemption certificate is used
a taxable manner, whether the use is in Texas
or outside the state, the purchaser is liable
for payment of sales tax based on the fair
market rental value of the item for the period
of time used. The fair market rental value
is the amount the purchaser would pay on
the open market to rent the item for use. If
the item has no fair market rental value, sales

TEXAS CERTIFICATE OF EXEMPTION

tavy s due on the ooemal purchise pnce It
the exeinption certificete was invalid at the
time of 18 issuance, the purchaser owes tay
on the onginal purchuse price.

(2) At any tume the person using the
item purchased under a valid exemption cer-
tificate may stop paving iax on the tar
market rental value and instead pay sales tax
on the original purchase price. When the per-
son elects to pay sales tay on the purchase
price, credit witl not be allowed for tases
previously paird on the fair market rental
value.

(3 Sales tay s not due when an
wem purchised under o valid exemption cer-
tificate s donaied to an orgamzation exempt
from tax under the Tav Code, §151.309 or
S1SL.3106a DL oF (ad2) [or @i3).

(4)  Contracion using equipment
purchased under a valid exemption cer-
tificate on both raxable and exempt projects
must account for tax based upon the provi-
stons 1 §3.291 ot thus ntle (relating to Con-
tractors)

(¢)  Content of an exemption certfi-
cate. An exemption cettiticate must show:

(1) the name and address of the
purchaser;

2y a deseription of the item to be
purchased,

(3)  the reason the purchase 1s ex-
enmipt from gy,

(4 the signature of the purchaser
and the date, and

(5)  the name and address of the
seller.

(N Form of an exemption certificate.
An exemption certificate mist be in substan-
ualiy the torm <et out as tollows

PURCHASER 'S NAME

STREET ADDRESS

CITY, STATE, ZIP CODE

I claim an exemption from payment of sales and use taxes for the purchase of
taxable items described below or on the attached order or invoice:

Description of items (or an attached order or invoice) to be purchased:

I claim this exemption for the following reason:

% Proposed Rules

September 25, 1987
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aoader s tad that 1 owill be liable tor payment of sales tax which may

Vencame e tor failure te comply with the  provisions of the state,
Cor, Cothty and/uor  metropolitan  transit authority/CITY TRANSIT _
DEPARIMENT sales and wuse tax laws and Comptroller rules regarding

Liability for the tax will be determined by the _

exempt  purchases. ’
purchased or the fair market rental

price paid for the taxable
value for the period of time used.

I understand that 1t is a misdemeanor tu give an exemption certificate
to the seller for taxable items which I know, at the time of purchase,
will be used in a manner other than that expressed in this certificate
and, upon conviction, may be fined up to $500 per offense.

Tt ame
LR SHIN

O

SIREET ADURL SS:
T

Lo
Furchaser

Street Address:

City, State, Zip Code:

PURCHASER'S
SIGNATURE:
[Sign
Here: |

Date:

TITLE:

Phone:

This certificate does not require a number to be valid.
Sales and use tax "exemption numbers" or "tax exempt numbers" do not

exist.

This certificate should be furnished to the supplier

Do not send the

completed certificate to the Comptroller of Public Accounts.

* 34 TAC §3.329

(Editor’s note The text of the following sec-
von proposed for repeal wil! not be pub-
lished. The section may be examined in the
ottices of the Compiroller of Public Ac-
counts, 111 East 17th Street, Austin, or in
the Texus Regisier office, Room S03F, Sam

12 TexReg 3358 September 25, 1987

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency’s au-
thority to adopt.

Issued 1n Austin, Texas, on September 17, 1987

TRD-8707988 Bob Bullock
Comptroller of Public
Accounts

Earliest possible date of adoption.
October 26, 1987

For further information, please calt
(512) 463-4004

» » »

Houston Building, 201 FEast 14th Street,
Ausun.)

The Office of the Comptroller of Public
Accounts proposes the repeal of §3.329,
concerning sales under $.13. The repeal
responds to action taken by the 70th Leg-
islature, 1987, which repeals exemptions

Texas Register %

provided in the Tax Code, §151.305. Other
topics covered in §3.329 are clearly stated
in the statute, thereby making further ex-
pianation or interpretation unnecessary.

John Moore, director of the comptroller’s
economic analysis center, has deter-
mined that for the first five-year period the




proposed repeal will be in effect there will
be no fiscal implications for state or local
government or small businesses as a re-
sult of enforcing or administering the
repeal. The repeal is promulgated under
the Tax Code, Title 2, and no statement
of the fiscal implications for small busi-
nesses is required.

Mr. Moore also has determined that for
each year of the first five years the repeal
Is in effect the public benefit anticipated
as a resuit of enforcing the repeal will be
the deletion of information concerning an
exemption that has been repealed by the
legislature. There is no anticipated eco-
nomic cost to individuals who are re-
quired to comply with the proposed
repeal.

Comments on the proposal may be sub-
mitted to Mona Ezell Shoemate, Tax Policy
Division, PO. Box 13528, Austin, Texas
78711

The repeal is proposed under the Tax
Code, §111.002, which provides the comp-
troller with the authority to prescribe,
adopt, and enforce rules relating to the
administration and enforcement of the
provisions of the Tax Code, Title 2.

§3.329. Sales under $.13.

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency's au-
thority to adopt.

Issued in Austin, Texas, on September 16, 1987.

TRD-8707959 Bob Butlock
Comptroller of Public
Accounts

Earliest possible date of adoption:
October 26, 1987

For further information, please call
(512) 463-4004.

» » »

*34 TAC §3.307

The Office of the Comptroller of Public
Accounts proposes an amendment to
§3.307, concerning florists. The amend-
ment conforms with an amendment to the
state sales tax law made by the legis-
lature concerning telecommunications
services. The amendment addresses the
fact that florists use telecommunications
services to facilitate wire service
deliveries of floral arrangements. The
amendment also includes references to
new local option taxes authorized by the
legislature.

John Moore, director of the comptroller’s
economic analysis center, has deter-
mined that for the first five-year period the
proposed section will be in effect there
will be no significant revenue impact on
state or local government or small busi-
nesses as a result of enforcing or admin-
istering the section.

Mr. Moore also has determined that for
each year of the first five years the sec-
tion is in effect the public benefit antici-
pated as aresult of enforcing the section
will be the recognition in the administra-
tive rules of new requiremerits of the sales
tax code as amended. There is nu antici-
pated economic cost to individuals who
are required to comply with the proposed
section.

Comments on the proposal may be sub-
mitted to Mona Ezell Shoemate, Tax Policy
Division, PO. Box 13528, Austin, Texas
78711,

The amendment is proposed under thg
Tax Code, §111.002, which provides the
comptroller with the authority to pre-
scribe, adopt, and enforce rules relating
to the administration and enforcement of
the provisions of the Tax Code, Title 2.

§3.307. Florists.

(a)-(d) (No change.)

(e) Sales tax is {not] due on separate-
ly stated charges for telephone calls or
telegrams. The florist may not give the pro-
vider of telecommunications services a resale
certificate in lieu of tax. The telecommunica-
tions service is not resold to the florist's
customer but is used by the florist in mak-
ing sales of floral arrangements. The charge
for the telecommunications service is passed
on to the florist’s customer as an expense
connected with the sale of the arrangement.

(f) Sales tax is not due on the purchase
of wires, stems, vases, etc., which are later
sold as part of a flower arrangement. See
§3.300 of this title (relating to Manufactur-
ing; Custom Manufacturing; Fabricating;
Processing).

@I[(D] City sales tax, and county sales
tax if applicable, is due to the city/county
of a florist taking an order for a taxable
item. City sales tax or county sales tax is not
due to the city/county of an unrelated florist
making delivery.

(M)[(g)] If a florist has more than one
place of business, city sales tax, and county
sales tax if applicable, is due based upon the
city/county where the place of business tak-
ing the order is located.

@)[(h)] City or county use tax is not
due when a florist located outside a local tax-
ing city/county takes an order and delivers
the order into a local taxing city/county or
instructs an unrelated florist to make delivery
in a local taxing city/county. City or coun-
ty use tax is not due on amounts received
by Texas florists who make delivery in a local
taxing city/county at the instructions of an
unrelated florist taking an order either out-
side the state or outside a local taxing city/
county.

(i) MTA/CTD sales tax is due if
a florist inside a metropolitan transit authori-
ty/city transit department takes an order for
a taxable item even though delivery is out-
side the authority.

&)[(G)] MTA/CTD use tax is not due
if a florist located outside an authority

delivers a taxable item inside an authority or
instructs an unrelated flonst to make delivery
in an authority.

MI[(k)] MTA/CTD sales tax is due to
the authority in which a florist is located even
though delivery of a taxable item is inside
another authority.

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency's au-
thority to adopt.

Issued in Austin, Texas, on September 17, 1987.

TRD-8707989 Bob Bullock
Cornptrollar of Public
Accounts

Earliest possible date of adoption:
October 26, 1987

For further information, please call
(512) 463-4004.

» M g b g
*34 TAC §3.320

The Office of the Comptroller of Public
Accounts proposes an amendment to
§3.320, concerning ice and dry ice. The
amendment responds to action by the se-
cond called special legislative session
which exempted ice used exclusively on
commercial fishing boats in the storage
of aquatic species.

John Moore, director of the comptrolier's
economic analysis center, has deter-
mined that for the first five-year period the
proposed section will be in effect there
will be no significant revenue impact on
state or local government or small busi-
nesses as a result of enforcing or admin-
istering the section.

Mr. Moore also has determined that for
each year of the first five years the sec-
tion is in effect the public benefit antici-
pated as a result of enforcing the section
will be the recognition in the administra-
tive rules of new requirements of that
sales tax code as amended. There is no
anticipated economic cost to individuals
who are required to comply with the pro-
posed section.

Comments on the proposal may be sub-
mitted to Sandi Skaggs, Tax Policy, PO.
Box 13528, Austin, Texas 78711.

The amendments are proposed under the
Tax Code, §111.002, which provides the
comptroller with the authority prescribe,
adopt, and enforce rules relating to the
administration and enforcement of the
provisions of the Tax Code, Title 2.

§3.320. Ice and Dry Ice.

(a) All retail sales of ice and/or dry
ice in this state are subject to the limited
sales, excise, and use tax with the follow-
ing exceptions.

(1) (No change.)
(2) Ice used in processing or in
manufacturing as defined by §3.300 of this

% Proposed Rules

Septeinber 25, 1987
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title (relating to Manufacturing; Custom
Manufacturing; Fabricating; Processing) is
exempt. The removal of field heat from ag-
ricultural products is a stage in processing
and the use of ice for this purpose represents
an exempt use. The exemption covers bunker
ice and top icing and any ice loaded by the
shipper or grower at the initial loading of the
produce on to the transportation facilities.
[Subsequent icing after the initial icing for
the purpose of preservation prior to sale is
not processing within the meaning of the Tax
Code. §151.318.]

(3) Ice used as a part of a drink or
food product to be sold in the regular course
of business is exempt.

(4) Ice exclusively used by commer-
cial fishing boats in the storing of aquatic
species, such as shrimp and other crusta-
ceans, finfish, mollusks, and other similar
creatures is exempl.

(b) Subsequent icing after the initial
icing for the purpose of preservation prior

to sale is not processing within the meaning

of the Tax Code, §151.318.

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency’s au-
thority to adopt.

Issued in Austin, Texas, on September 17, 1987.

TRD-8707990 Bob Bullock
Comptrolier of Public
Accounts

Earliest possible date of adoption:
October 26, 1987

For further information, please call
(512) 463-4004.

» » »

* 34 TAC §3.336

The Office of the Comptroller of Public
Accounts proposes an amendment to
§3.336, concerning gold, silver, coins, and
currency. The amendment responds to ac-
tion taken by the 70th Legisiature, 1987,
which authorizes the State Purchasing
and General Services Commission to de-
signate and arrange for the production of
official state coins to be minted of pure
gold or silver in various weights. The coins
may not be produced, sold, or otherwise
distributed by any person except under a
contract with the State Purchasing and
General Services Commission. The legis-
lature also amended the Tax Code by ad-
ding §151.340, which exempts from sales
tax coins designated as official state
coins; and during the special session,
repealing §151.334, the lone star medal-
lion exemption, and §151.336, an exemp-
tion for certain coins and precious metal.

John Moore, director of the comptroller’s
economic analysis center, has deter-
mined that for the first five-year period the
proposed section will be in effect there
will be no significant revenue impact on
the state or local government or small

businesses as a result of enforcing or ad-
ministering the section.

Mr. Moore aiso has determined that for
each year of the first five years the sec-
tion is in effect the public benefit antici-
pated as a result of enforcing the section
will be the recognition in the administra-
tive rules of the exempt status of official
state coins and the taxable status of other
coins and preciot;s metals. There is no
anticipated economic cost to individuals
who are required to comply with the pro-
posed section.

Comments on the proposal may be sub-
mitted to Mona Ezell Shoemate, Tax Ad-
ministration, PO. Box 13528, Austin, Texas
78711,

The amendment is proposed under the
Tax Code, §111.002, which provides the
comptroller with the authority to pre-
scribe, adopt, and enforce rules relating
to the administration and enforcement of
the Tax Code, Title 2.

§3.336. [Sales of] Gold, Silver, Coins, and
Currency.

(a) Sales tax is due on the sale in Texas
of gold, silver, or numismatic coins or gold,
silver, or platinum bullion [unless sold to a
purchaser in a single transaction of $10,000
or more). Sales tax is not due on the sale of
official State of Texas coins produced under
the State Purchasing and General Services
Act, §11.05, when sold by a person under
contract with the State Purchasing and
General Services Commission. Sellers of
gold, silver, platinum, or numismatic coins
are required to hold a Texas sales or use tax
permit and to collect sales tax on all taxable
sales within the state. See §3.286 of this ti-
tle (relating to Seller’s Responsibilities).

(b)-(c) (No change.)

(d) [Unless exempted as provided by
subsection (a) of this section,] Sales or use
tax is due on the sale of coins and currency
when sold above face value or without a face
value. The face value of United States coins
and currency must be subtracted from the
sales price before the tax is computed. Tax
must be collected on the total sales price of
foreign coins and currency. The face value
of foreign coins and currency may not be
subtracted from the sales price. The ex-
change of foreign curréncy at face value is
not a taxable transaction.

i(e) The sales tax exemption on the
sale of gold, silver, or numismatic coins or
gold, silver, or platinum bullion in a single
transaction of $10,000 or more does not in-
clude jewelry or other items of adornment.)

(@[(N] At the time an item which was
purchased in a single transaction for $10,000
or more and previously exempted under the
Tax Code, §151.336(a), [exempted by sub-
section (a) of this section] is transferred to
a different owner, use tax is due from the
original purchaser on the original purchase
price. Section 151.336 was repealed in 1987
by the second called session of the Texas Le-
gislature.

(D[(g)] The purchase of commodity
contracts of gold or silver will not be taxable.

@I(h)) Persons who use gold, silver,
or other precious metals or diamonds or
other precious stones in lieu of currency in
acquiring taxable items for use will be con-
sidered to be bartering. Persons who use
gold, etc., for bartering owe tax based upon
the sales of the taxable item.

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency’s au-
thority to adopt.

Issued in Austin, Texas, on September 17, 1¢87.

TRD-8707991 Bob Bullock
Comptroller of Public
Accounts

Earliest possible date of adoption:
October 26, 1987

For further information, please call
(512) 463-4004.

* b g g

Subchapter Q. Franchise Tax
%34 TAC §3.399

(Editor’s note: The text of the following sec-
tion proposed for repeal will not be pub-
lished. The section may be examined in the
offices of the Comptroller of Public Ac-
counts, 111 East 17th Street, Austin, or in
the Texas Register office, Room 503F, Sam
Houston Building, 201 East 14th Street, Aus-
tin.)

The Comptroller of Public Accounts pro-
poses the repeal of §3.399, concerning
franchise tax exemptions. This section is
being repealed in order that a substantial-
ly revised section dealing with the same
subject matter may be adopted.

John Moore, director of the comptroller’s
economic analysis center, has determined
that for the first five-year period the pro-
posed repeal will be in effect there will be
no fiscal implications for state or local
government as a result of enforcing or ad-
ministering the repeal. This repeal is pro-
mulgated under Title 2 of the Tax Code,
and no statement of the fiscal implica-
tions for small businesses is required.

Mr. Moore also has determined that for
each year of the first five years the repeal
is in effect the public benefit anticipated
as a result of enforcing the repeal will be
the provision of new information regard-
ing tax responsibilities under changes
made by the legislature. There is no anti-
cipated economic cost to individuals who
are required to comply with the proposed
repeal.

Comments on the proposal may be sub-
mitted to Teresa Van De Walle, Supervisor
of Franchise Tax Policy Section, PO. Box
13528, Austin, Texas 78711.

The repeal is proposed under the Tax
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Code, §111.002, which provides that the
comptroller may prescribe, adopt, and en-
force rules relating to the administration
and enforcement of the franchise tax.

§3.399. Franchise Tax Exemptions.

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency’s au-
thority to adopt.

Issued in Austin, Texas, on September 21, 1987.

TRD-8708083 Bob Bullock
Comptroller of Public
Accounts

Earliest possible date of adoption:
October 26, 1987

For further information, please call
(512) 463-4004.

» » »

The Comptroller of Public Accounts pro-
poses new §3.399, concerning franchise
tax exemptions. The new section incor-
porates a change made to the Franchise
Tax Act by the 70th Legislature, 1987. Cor-
porations exempt under the provisions of
the Internal Revenue Code, §501(c)(2) and
(25), are exempt for reports due on or after
January 1, 1988. Existing §3.399 is pro-
posed for repeal and published elsewhere
in this issue. The new section differs from
the existing section proposed for repeal
as follows. Two parts were deleted be-
cause the exemption was previously re-
pealed concerning transportation
companies and banks. The effective date
of an exemption was clarified and the ef-
fective date of a revocation of an exemp-
tion was changed to the date the corpo-
ration no longer qualified for exemption,
rather than the April 30th following
notification of revocation.

John Moore, director of the comptroller’s
economic analysis center, has deter-
mined that for the first five-year period the
proposed section will be in effect there
will be no significant revenue impact on
the state or local government or on small
businesses as a result of enforcing or ad-
ministering the section.

Mr. Moore also has determined that for
each year of the first five years the sec-
tion is in effect the public benefit an-
ticipated as a result of enforcing the
section will be clarification of the fran-
chise tax exemption process. There is no
anticipated economic cost to individuals
who are required to comply with the pro-
posed section.

Comments on the proposal may be sub-
mitted to Teresa Van De Walle, Supervisor,
Franchise Tax Pglicy Section, PO. Box
13528, Austin, Texas 78711.

This new section is proposed under the
Tax Code, §111.002, which provides that
the comptroller may prescribe, adopt, and
enforce rules relating to the administra-
tion and enforcement of the provisions of
the Tax Code, Title 2.

§3.399. Franchise Tax Exemptions.

(a) Application for exemption.

(1) It is the responsibility of each
corporation that believes it is exempt from
payment of franchise tax to furnish to the
comptroller sufficient evidence to establish
its exempt status. It is the duty of the tax-
payer to place itself clearly within the exempt
status desired. Doubts regarding exempt
status are interpreted against the granting of
the exemption.

(2) Except as indicated in subsec-
tion (e) of this section, each corporation
must submit to the comptroller:

(A) a request for exemption i
writing, indicating the particular provision
of the Tax Code, Chapter 171, Subchapter
B, under which exemption is claimed;

(B) a detailed statement of the
corporation’s past activities, if any, and its
future plan of activities, both in relation to
the manner in which the corporation pro-
poses to implement the purposes clause in
its articles of incorporation or certificate of
authority;

(C) a copy of the articles of in-
corporation and, for a foreign corporation,
a copy of the application for a certificate of
authority; and

(D) any additional information
the comptroller may require to make a deter-
mination whether the corporation is eligible
for a franchise tax exemption.

(b) Actions by comptroller. Upon
receipt of an application for exemption, the
comptroller’s representative will review the
application and send the taxpayer a notifica-
tion either granting the exemption, denying
the exemption, or requesting additional in-
formation.

(1) If the exemption is granted, the
exemption will be effective from the first
date the corporation was eligible for exemp-
tion. However, refunds will not be made if
the statute of limitations for issuing refunds
has run. Also, if the first date the corpora-
tion was eligible for exemption was not the
beginning of a tax period, the corporation
must pay through the end of such tax period.

(2) If the exemption is denied or
revoked, the corporation may contest the
denial or revocation by filing all reports due
as though the corporation is not exempt and:

(A) paying all amounts of tax,
penalty, and interest due and requesting a
refund hearing pursuant to the Tax Code,
§111.105;

(B) paying all amounts of tax,
penalty, and interest due, accompanying the

* payment with a written protest, and filing-

suit for the recovery of amounts paid pur-
suant to the Tax Code, §112.052; or

(C) requesting that a deficiency

determination be issued. If a deficiency

determination is issued, a redetermination

hearing may be requested pursuant to the

Tax Code, §111.009.

(¢) Qualification for exemption.

(1) Allinsurance, surety, guaranty,

or fidelity companies that are subject to the

annual gross premiums tax levied by the In-
surance Code, §4.10 or §4.11, or the addi-
tional taxes on gross premiums levied under
the Insurance Code, and chat have not been
exempted from the gross premiums taxes, are
exempt from payment of the franchise tax
regardless of whether any gross premiums
taxes are actually paid in any given year. No
other franchise tax exemption is allowed for
any insurance company or surety, guaran-
ty, or fidelity company.

(2) Those corporations organized
for the exclusive purpose of promoting the
public interest of any county, city, town, or
other area within the state must show that
promotion of the public interest is the ex-
clusive purpose of the corporation and not
merely an incidental result. A corporation
will not be considered to be promoting the
public interest if it engages in activities to
promote or protect the private, business, or
professional interests of its members or
patronage.

(3) A nonprofit corporation orga-
nized for the purpose of religious worship
is an incorporated group of people asso-
ciating for the primary purpose of holding,
conducting, and sponsoring, according to the
rites of the sect, religious worship. A cor-
poration supporting and encouraging reli-
gion as an incidental purpose or an orga-
nization with the general purpose of further-
ing religious work or instilling its member-
ship with a religious understanding does not
qualify for a franchise tax exemption under
the Tax Code, §171.058, unless all of its
other purposes and activities are exempt
under other provisions of the Tax Code,
Subchapter B, or this section.

(4) A nonprofit corporation seeking
a franchise tax exemption as organized for
purely public charity will be required to
supply evidence that the substantial portion
of the corporation’s activities are devoted to
supplying aid and assistance to indigent or
similarly deserving members of society. If a
corporation engages in any substantial ac-
tivity other than public charity, it will not
be considered as having been organized for
purely public charity. A corporation also will
not be considered as having been organized
for purely public charity if the public derives
only an indirect benefit from the corpora-
tion’s activities. A corporation is presumed
to satisfy this definition if it devotes substan-
tially all of its activity to the alleviation of
poverty, disease, pain, and suffering by pro-
viding foods, drugs, treatment, shelter,
clothing, or counseling to needy persons with
funds derived at least in part from sources
other than fees or charges for its services.

(5) A nonprofit corporation seeking
a franchise tax exemption on the basis of
having been organized for strictly educa-
tional purposes must show that it is devoted
solely to systematic instruction with a
regularly scheduled curriculum, a regular
faculty, and regularly enrolled student body
or students in attendance at a place where
the educational activities are regularly car-
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ried on; or has activities consisting solely of
presenting public discussion groups, forums,
panels, lectures, or other similar programs.
A corporation will not be consider:d as hav-
ing been organized for strictly cducational
purposes if education is incidental to some
other facet of the corporation’s activities.
(d) Revocation of exemptions.

(1) Except as provided in paragraph
(2) of this subsection, if at any time the
comptroller has reason to believe that an ex-
empt corporation no longer qualifies for ex-
emption, the comptroller’s representative will
notify the taxpayer that its exempt status is
under review. The comptroller’s represen-
tative may request additional information
necessary to ascertain the continued validi-
ty of the corporation’s exempt status. If the
comptroller determines that a corporation is
no longer entitled to its exemption, notifica-
tion to that effect will be sent to the corpora-
tion. The effective date of revocation is the
date the corporation no longer qualified for
the exemption.

(2) For nonprofit corporations
granted an exemption under the Tax Code,
§171.063, the revocation of the federal in-
come tax exemption will automatically ter-
minate the franchise tax exemption as of the
April 30 following the effective date of the
revocation of the federal tax exemption.

(e) Federal exemption. If a nonprofit
corporation has been exempted from the
federal income tax under the provisions of
the Internal Revenue Code, §501(c)(3), (4),
(5), (6), or (7), as it existed on January 1,
1975, or, for reports due on or after January
1, 1988, of the Internal Revenue Code of
1986, §501(c)(2) and (25), if the entity for
which it holds title to property is either ex-
empt from or not subject to the franchise
tax, the corporation may establish its exempt
status merely by furnishing to the comp-
troller a copy of the exemption letter which
it received from the Internal Revenue Ser-
vice.

(f) Solar energy device. For purposes
of the Tax Code, §171.056, the term *‘solar
energy device” includes, but is not limited to:

(1) devices used in the conversion of
solar thermal energy into electrical or
mechanical power;

(2) devices used in the photovoltaic
(solar cell) generation of electricity;

(3) systems used in the heating of
water and the heating and cooling of struc-
tures by use of solar collectors to gather the
sun’s energy; and

(4) heat pumps used as an integral
part of a system designed to make the best
combined use of solar energy and conven-
tional heating.

(g) Exemption for certain trade show
participants. See §3.414 of this title (relating
to Exemption for Certain Trade Show Par-
ticipants) for information concerning exemp-
tion under the Tax Code, §171.084.

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency's au-
thority to adopt.

Issued in Austin, Texas, on September 21, 1987.

TRD-8708082 Bob Bullock
Comptroller of Public
Accounts

Earliest possible date of adoption:
October 26, 1987

For further information, please call
(512) 463-4004.

o > »

*34 TAC §3.406

The Office of the Comptroller of Public
Accounts proposes an amendment to
§3.406, concerning foreign corporations
doing business in Texas: liability for fran-
chise tax. The amendment cross-refer-
ences §3.414 of this title, and the Tax
Code, §171.084, which give the require-
ments for exemption of certain trade
show participants.

John Moore, director of the comptroller’s
economic analysis center, has deter-
mined that for the first five-year period the
proposed section will be in effect there
will be no significant revenue impact on
the state or local government or on small
businesses as a resuit of enforcing or ad-
ministering the section.

Mr. Moore also has determined that for
each year of the first five years the sec-
tion is in effect the public benefit antici-
pated as a result of enforcing the section
will be the clarification of the trade show
exemption process. There is no antici-
pated economic cost to individuals who
are required to comply with the proposed
section.

Comments on the proposal may be sub-
mitted to Teresa Van De Walle, Supervisor,
Franchise Tax Policy Section, PO. Box
13528, Austin, Texas 78711.

The amendment is proposed under the
Tax Code, §111.002, which provides the
comptroller with the authority to pre-
scribe, adopt, and enforce rules relating
to the administration and enforcement of
the Tax Code, Titie 2.

§3.406. Foreign Corporations Doing
Business in Texas: Liability for Franchise
Tax.

(a)-(c) (No change.)

(d) See §3.414 of this title (relating to
Exemption for Certain Trade Show Parti-
cipants) for information concerning exemp-
tion under the Tax Code, §171.084.

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency’s au-
thority to adopt.

Issued in Austin, Texas, on September 17, 1887.

TRD-8707993 Bob Bullock ]
Comptroller of Public

Accounts

Earliest possible date of adoption:
October 26, 1987

For further information, please call
(512) 463-4004.

» » »

*34 TAC §3.414

The Office of the Comptroller of Public
Accounts proposes new §3.414, concern-
ing exemption for certain trade show par-
ticipants. The new section explains the
franchise tax exemption for certain trade
show participants which was added to the
Tax Code, §171.084.

John Moore, director of the comptroller’s
economic analysis center, has deter-
mined that for the first five-year period the
proposed section will be in effect there
will be no significant revenue impact on
the state or local government or on smail
businesses as a result of enforcing or ad-
ministering the section.

Mr. Moore also has determined that for
each year of the first five years the sec-
tion is in effect the public benefit antici-
pated as a result of enforcing the section
will be the clarification of the trade show
exemption process. There is no antici-
pated economic cost to individuals who
are required to comply with the proposed
section.

Comments on the proposal may be sub-
mitted to Teresa Van De Walle, Supervisor,
Franchise Tax Policy Section, PO. Box
13528, Austin, Texas 78711.

The new section is proposed under the
Tax Code, §111.002, which provides the
comptroller with the authority to pre-
scribe, adopt, and enforce rules relating
to the administration and enforcement of
the Tax Code, Title 2.

§3.414. Exemption for Certain Trade
Show Participants.

(a) Trade show exemption. This sec-
tion is concerned only with the exemption
under the Tax Code, §171.084. See the Tax
Code, §171.084, for the requirements for ex-
emption for certain foreign corporations
which participate in trade shows in Texas.

(b) Other exemptions. Section 3.399
of this title (relating to Franchise Tax Ex-
emptions) does not apply to the exemption
under the Tax Code, §171.084,

(¢) Notification to comptroller. Cor-
porations need not apply for an exemption
under the Tax Code, §171.084.

(1) If a foreign corporation has ob-
tained a certificate of authority or has
already notified the comptroller that it is
doing business in Texas, the corporation
must notify the comptroller in writing by the
due date of the first report for which the cor-
poration is exempt that the report and pay-
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ment are not due because the corporation is
exempt under the Tax Code, §171.084. After
such notification, the corporation must no-
tify the comptroller in writing only when the
corporation no longer qualifies for ex-
emption.

(2) If a foreign corporation has not
obtained a certificate of authority and if the
corporation has not notified the comptroller
that it is doing business in Texas, the cor-
poration must notify the comptroller in
writing only when the corporation no longer
qualifies for exemption under the Tax Code,
§171.084. There is no need to apply for ex-
emption as long as the corporation qualifies
for the exemption.

(d) Solicitation periods. If the solicita-
tion of orders is conducted during more than
five periods during the business period of the
corporation upon which a tax report is based
as set out in the Tax Code, §171.153, the cor-
poration does not qualify for exemption. For
example, assume the following corporations
meet the requirements of the Tax Code,
§171.084, except possibly the number of
periods during which they solicit orders.

(1) A corporation with its fiscal
year ending December 31, 1987, which filed
a 1987 annual report, will not have to file
and pay a 1988 annual report if it did not
solicit orders for more than five periods dur-
ing 1987.

(2) Assume a foreign corporation
participated in its first trade show in Texas
on April 1, 1987, and had not previously ob-
tained a certificate of authority. It also par-
ticipated in trade shows in 1988 on January
I, March 1, May [, June 1, August 1, and
October 1. The corporation’s fiscal year ends
are December 31, 1987 and 1988. The cor-
poration would be exempt for its initial
report and payment (covering the tax periods
from April 1, 1987-April 30, 1989) because
it only solicited for three periods from April
1, 1987-March 31, 1988 (i.., the period upon
which the initial period is based). The cor-
poration would be required to file a 1989 an-
nual report and pay tax, however, because
it solicited for six periods from January 1,
1988-December 31, 1988 (i.e., the period
upon which the 1989 annual report is based).

(e) One hundred twenty hours. A so-
licitation period may not exceed 120 con-
secutive hours. If the solicitation of orders
is conducted during a single period of more
than 120 consecutive hours, the corporation
does not qualify for exemption. For exam-
ple, a corporation which meets the other re-
quirements of the Tax Code, §171.084, will
meet the 120 hours requirement if the soli-
citation occurs Monday-Friday, but will not
meet the 120 hours requirement if the soli-
citation occurs Monday-Saturday.

(f) Effective dates. The exemption
provided by the Tax Code, §171.084, is ef-
fective for 1988 annual reports and initial
reports originally due on or after January 1,
1988.

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency's au-
thority to adopt.

Issued in Austin, Texas, on September 17, 1987.

TRD-8707994 Bob Bullock
Comptroller of Public
Accounts

Earliest possible date of adoption:
October 26, 1987

For further information, please call
(512) 463-4004.

» » »

TITLE 37. PUBLIC
SAFETY AND
CORRECTIONS

Part I. Texas Department of
Public Safety

Chapter 1. Organization and
Administration

Objective, Mission, and Program

*37 TAC §1.4

The Texas Department of Public Safety
proposes an amendment to §1.4, concern-
ing programs under the Traffic Law En-
forcement Division. The amendment
changes the section title to more ac-
curately describe the programs of the
department that are under the Traffic Law
Enforcement Division, which also in-
cludes the regional commands. The amend-
ment also adds subsection (h), which
identifies the sections of the Motor Car-
rier Bureau as the Motor Carrier Safety
Section and the Motor Carrier Lease Sec-
tion.

Melvin C. Peeples, assistant chief of fiscal
affairs, has determined that for the first
five-year period the proposed section will
be in effect there will be no fiscal implica-
tions for state or local government or
small businesses as a result of enforcing
or administering the section.

Dudley M. Thomas, chief of traffic law en-
forcement, also has determined that for
each year of the first five years the sec-
tion is in effect the public benefit antici-
pated as a result of enforcing the section
will be the clarification to the public of the
organization of the Motor Carrier Bureau
and its supporting operating sections.
There is no anticipated economic cost to
individuals who are required to comply
with the proposed section.

Comments on the proposal may be sub-
mitted to John C. West, Jr., Texas Depart-
ment of Public Safety, PO. Box 4087,
Austin, Texas 78773-0001, (512) 465-2000.

The amendment is proposed under the
Government Code, §§411.004(3), 411.006(4),
and 411.015, which provides the Public
Safety Commission with the authority to
adopt rules necessary for carrying out the

department’s work. The director, subject
to the approval of the commission, shall
have the authority to adopt rules con-
sidered necessary for the control of the
department.

§1.4. Programs Under Traffic Law En-
forcement Division [Regional Commands].

(a)-(g) (No change.)

(h) Motor carrier buresu. The pro-
gram of the motor carrier bureau is to pro-
vide administrative support applicable to the
license and weight service relative to safety
and lease. This program consists of the fol-
lowing sections.

(1) The motor carrier safety section
will provide the support to administer the
motor carrier safety requirements.

(2) The motor carrier lease section
will administer the lease law and provide
record administrative support to license and
weight service.

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency’s au-
thority to adopt.

Issued in Austin, Texas, on September 16, 1987.

TRD-8707963 Leo E. Gossett
Director
Texas Department of
Public Safety

Earliest possible date of adoption:
October 26, 1987

For further information, please call
(512) 465-2000.

b g * g

Professional Conduct
%37 TAC §1.114

The Texas Department of Public Safety
proposes new §1.114, concerning major in-
fractions applicable to any member. The
new section complies with recently en-
acted legisiation and lists major infrac-
tions which may be deemed sufficient
cause for the discharge, suspension,
demotion, or removal of any member of
the Department of Public Safety.

Melvin C. Peeples, assistant chief of fiscal
affairs, has determined that for the first
five-year period the proposed section will
be in effect there will be no fiscal implica-
tions for state or local government or
smali businesses as a result of enforcing
or administering the section.

John C. West, general counsel, has deter-
mined that for each year of the first five
years the section is in effect the public
benefit anticipated as a result of enforc-
ing the section will be the assurance to
the public that proper action will be taken
against any member of the department
committing a major infraction which is
not considered professional conduct.
There is no anticipated economic cost to
individuals who are required to comply
with the proposed section.
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Comments on the proposal may be sub-
mitted to John C. West, Jr., Texas Depart-
ment of Public Safety, Box 4087, Austin,
Texas 78773-0001, (512) 465-2000.

The new section is proposed under the
Government Code, §411.004(3); Texas Civil
Statutes, Article 4413(9), as amended by
House Bill 1938, 70th Legislature, 1987,
Chapter 361, which provides the Public
Safety Commission with the authority to
adopt rules considered necessary for car-
rying out the department’s work. The
director shall adopt rules, subject to com-
mission approval, considered necessary
for the control of the department.

§1.114. Major Infraction Applicable to
Any Member.

(a) In compliance with the mandate of
the legislature in House Bill 1938, 70th
Legislature, 1987, Chapter 361, the Public
Safety Commission adopted the rule set out
in subsection (b) of this section, which said
rule shall be applicable in all cases of the
discharge, suspension, or demotion of any
member of the department.

(b) Any of the major infractions listed
as follows may be deemed sufficient cause

Name: Adriana Lopez
Grade: 6
School: Clifton Middle School, Houston

MQ(K\\(\ \

for the discharge, suspension, demotion, or
removal of any member of the Department
of Public Safety:

(1) failure to abide by the Code and
Canons of Ethics;

(2) violation of one or more of the
ten general orders;

(3) violation of any rule, order, re-
quirement, or failure to follow instructions
contained in department manuals;

(4) willful disobedience to any legal
order properly issued to him by any superior
officer to the department;

(5) willful neglect of duty;

(6) making public any investigation
or proposed movement or business of the
department to any unauthorized person;

(7) unnecessary and unwarranted
violence to a citizen or person under arrest;

(8) use of indecent, profane, or
harsh language while on duty or in uniform;

(9) unauthorized attendance while
on duty at official legislative sessions;

(10) willful or inexcusable destruc-
tion or loss of state property;

(11) violations of law which are
willful or inexcusable;

Nouwre

(12) acceptance of fees, gifts, or
money contrary to the rules of the depart-
ment and/or laws of the state; or

(13) any act on or off duty which
reflects discredit to the Department of Public
Safety.

(¢) The terms contained herein are
those which appear in §§1.111-1.113 of this
title (relating to Professional Conduct) and
are intended by the Public Safety Commis-
sion to reflect and refer to those provisions.

This agency hereby certifies that the pro-
posal has been reviewed by legal counsel
and found to be within the agency’s au-
thority to adopt.

Issued in Austin, Texas, on September 14, 1987.

TRD-8707961 Leo E. Gossett
Director
Texas Department of
Public Safety

Earliest possible date of adoption:
October 26, 1987

For further information, please call
(512) 465-2000.

* 4 b 4

\,

Slocen

12 TexReg 3364

September 25, 1987

Texas Register %



Withdrawn

Ru | e s An agency may withdraw proposed action or the remaining effectiveness of emergency action ‘on
a rule by filing a notice of withdrawal with the Texas Register. The notice is effective immediately
upon filing or 20 days after filing. if a proposal is not adopted or withdrawn within six months after the date of

publication in the Register, it will automatically be withdrawn by the Texas Register office and a notice of the
withdrawal will appear in the Register.

TITLE 16. ECONOMIC
REGULATION

Part I. Railroad Commission
of Texas

Chapter 9. Liquefied Petroleum
Gas Division

Subchapter A. General
Applicability and Requirements

* 16 TAC §9.15

Pursuant to Texas Civil Statutes, Article
6252-13a, §5(b), and 1 TAC §91.24(b), the
proposed amendment to §9.15, submitted
by the Railroad Commission of Texas has
been automatically withdrawn, effective
September 18, 1987. The amendment as
proposed appeared in the March 17, 1987,
issue of the Texas Register (12 TexReg
879).

TRD-8708016
Filed: September 18, 1987

g b 4 *

Subchapter D. Division 11
16 TAC §9.99

Pursuant to Texas Civil Statutes, Article
6252-13a, §5(b), and 1 TAC §91.24(b), the
proposed amendment to §9.99, submitted
by the Railroad Commission of Texas has
been automatically withdrawn, effective
September 18, 1987. The amendment as
proposed appeared in the March 17, 1987,
issue of the Texas Register (12 TexReg
879).

TRD-8708017
Filed: September 18, 1987

» N g  d

Subchapter E. Division III
%16 TAC §9.130

Pursuant to Texas Civil Statutes, Article
6252-13a, §5(b), and 1 TAC §91.24(b), the
proposed amendment to §9.130, sub-
mitted by the Railroad Commission of
Texas has been automatically withdrawn,
effective September 18, 1987. The amend-
ment as proposed appeared in the March

17, 1987, issue of the Texas Réglster (12
TexReg 880).

TRD-8708018
Filed: September 18, 1987

» » »

Subchapter F. Division IV
16 TAC §9.155

Pursuant to Texas Civil Statutes, Article
6252-13a, §5(b), and 1 TAC §91.24(b), the
proposed amendment to §9.155, sub-
mitted by the Railroad Commission of
Texas has been automatically withdrawn,
effective September 18, 1987. The amend-
ment as proposed appeared in the March
17, 1987, issue of the Toxas Register (12
TexReg 880).

TRD-8708019
Filed: September 18, 1987

» » »

Subchapter K. Division IX
16 TAC §9.261

Pursuant to Texas Civil Statutes, Article
6252-13a, §5(b), and 1 TAC §91.24(b), the
proposed amendment to §9.261, sub-
mitted by the Railroad Commission of
Texas has been automatically withdrawn,
effective September 18, 1987. The amend-
ment as proposed appeared in the March
17, 1987, issue of the Texas Pagister (12
TexReg 881).

TRD-8708020
Filed: September 18, 1987

g M g »

%16 TAC §9.265

Pursuant to Texas Civil Statutes, Article
6252-13a, §5(b), and 1 TAC §91.24(b), the
proposed amendment to §9.265, sub-
mitted by the Rallroad Commission of
Texas has been automatically withdrawn,
effective September 18, 1987. The amend-
ment as proposed appeared in the March

17, 1987, issue of the Texas Register (12
TexReg 882).

TRD-8708021
Filed: September 18, 1987

M g M g 4

Subchapter M. Division XI
#16 TAC §9.301

Pursuant to Texas Civil Statutes, Article
6252-13a, §5(b), and 1 TAC §91.24(b), the
proposed amendment to §9.301, sub-

.mitted by the Railroad Commission of

Texas has been automatically withdrawn,
effective September 18, 1987. The amend-
ment as proposed appeared in the March
17, 1987, issue of the Texas Register (12
TexReg 883).

TRD-8708022
Filed: September 18, 1987

* b 4 o 4

TITLE 19. EDUCATION

Part II. Texas Education
Agency

Chapter 141. Teacher
Certification

* Subchapter N. Emergency Teaching

Permits, Special Assignment
Permits, and Temporary
Classroom Assignment Permits

%19 TAC §141.294, §141.295

The Texas Education Agency has
withdrawn the emergency effectiveness
of amendment to §141.294 and §141.295,
concerning the emergency teaching per-
mits, special assignment permits, and
temporary classroom assignment per-
mits. The text of the emergency amend-
ment appeared in the July 24, 1987, issue
of the Texas Register (12 TexReg 2404).
The effective date of this withdrawal is
QOctober 9, 1987.

Issued In Austin, Texas, on September 18, 1987.

TRD-8708011 Beverly J. Bardsley
Director for Policy
Development

Texas Education Agency

Filed: September 18, 1987
For further information, please call
(512) 463-9212,

% Withdrawn Rules

September 25, 1987
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TITLE 28. INSURANCE

Part I. State Board of
Insurance

Chapter 21. Trade Practices

Subchapter H. Unfair
Discrimination

%28 TAC §21.705

The State Board of Insurance has with-
drawn from consideration for permanent
adoption proposed new section §21.705,
concerning unfair discrimination. The
text of the proposed new section ap-
peared in the September 22, 1987, issue
of the Texas Register (12 TexReg 3309).
The effective date of this withdrawal is
September 18, 1987.

Issued in Austin, Texas, on September 18, 1987.

TRD-8708077 Nicholas Murphy
Chiet Clerk
State Board of Insurance

Filed: September 18, 1987
For further information, please call
(512) 463-6327.

» g b d

TITLE 31. NATURAL
RESOURCES AND
CONSERVATION

Part IX. Texas Water
Commission

Chapter 291. Water Rates

Subchapter 1. Certificates of
Convenience and Necessity

*31 TAC §291.116

The Texas Water Commission has
withdrawn the emergency effectiveness
of new §291.116, concerning the certifi-
cates of convenience and necessity. The
text of the emergency new section ap-
peared in the March 27, 1987, issue of the
Texas Register (12 TexReg 1025). The ef-
fective date of this withdrawal is Septem-
ber 18, 1987.

Issued in Austin, Texas, on September 18, 1987.

TRD-8707997 J. D. Head
Director
Texas Water
Commission

Filed: September 18, 1987

For further information, please call
(512) 463-8087.

* » »

Name: Darla Stein
Grade: 8
School: Burnet Jr. High, Burnet

12 TexReg 3366 September 25, 1987
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Adopted

R u l e s An agency may take final action on a rule 30 days after a proposal has beén published in the Register.

The rule becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation of the
action on shorter notice.

If an agency adopts the rule without any changes to the proposed text, only the preamble of the notice and state-
ment of legal authority will be published. If an agency adopts the rule with changes to the proposed text, the pro-

posal will be republished with the changes.

TITLE 4. AGRICULTURE

Part I. Texas Department of
Agriculture

Chapter 9. Agricultural and
Environmental Sciences
Division

Nursery and Floral Products

*4 TAC §9.6

The Texas Department of Agriculture
adopts an amendment to §9.6, without
changes to the proposed text published
in the August 14, 1987, issue of the Texas
Register (12 TexReg 2669).

The amendment to §9.6 is adopted in
order to comply with the directive of the
70th Legislature, 1987, for the department
to set and collect nursery floral inspec-
tion fees in the amount of not less than
$25, and not more than $150; and to bring
the cost of certification of nursery floral
stock closer to the cost to the state for
administering the nursery floral stock cer-
tification.

The amendment increases inspection
fees for all classes of nursery and floral
certificates issued by the department.

The department conducted a public hear-
ing on the proposed increases on Septem-
ber 1, 1987. in attendance were individuais
representing the Texas Association of
Nurserymen and the Texas Retailers
Association. In addition, the department
received two letters from representatives
of Kroger Food Stores. Comments are
summarized as follows. The Texas Asso-
ciation of Nurserymen approves the in-
crease of fees on the condition that part
of the fees be used towards more inspec-
tions, better quality of inspections, and
better service from inspectors. The Texas
Retailers Association (TRA) opposed the
increases in fees stating that the fees are
not justified especially in light of an in-
crease in fees in January, 1987. Further,
the TRA commented that the increase
looks more like a tax than a user fee
because the quality of service has not in-
creased with the increase in fees. Kroger
Food Stores commented opposing the
fees stating that the increases are un-
justified and will cause an undue burden
to retallers when added to increases in
other state fees and state taxes.

Groups making comments against thg

amendments are the Texas Retailers As-
sociation and Kroger Food Stores. The
Texas Association of Nurserymen made
comments in favor of the amendments
with the condition that fees be applied
towards better quality of inspections and
an increase in the number of inspections.

The department disagrees that the in-
crease in nursery floral inspection fees is
unjustified. The department is increasing
fees at the directive of the 70th Legis-
lature, 1987, to increase the percentage of
the programs covered by fees. While TDA
could have established a $150 fee for all
classes, the department instead has used
different fees for different classes to
reduce the burdens. The fees collected
will go back into the nursery floral and
related pest management programs and
are necessary in order to continue the pre-
sent level of service.

The department does recognize that there
is a need for improvement in the program
with high quality inspections followed by
enforcement efforts to create proper in-
centive for compliance. Such changes are
currently being evaluated.

The amendments are adopted under the
Texas Agriculture Code, §71.056, which
provides the Texas Department of Agri-
culture with the authority to set by rule
and collect nursery floral stock inspec-
tions fees; and the Appropriations Act,
Senate Bill 1, 70th Legislature, 1987, which
directs the department to set and collect
fees for nursery and floral inspection in
an amount from $25 to $150.

This agency hereby certifies that the rule
as adopted has been reviewed by legal
counsel and found to be a valid exercise
of the agency'’s legal authority.

Issued in Austin, Texas, on September 18, 1987.

TRD-8708054 Dolores Alvarado Hibbs
Director of Hearings
Texas Department of

Agriculture

Effective date: October 9, 1987
Proposal publication date: August 14, 1987
For further information, please call

(512) 463-7583.

» * b g

TITLE 19. EDUCATION

Part II. Texas Education
Agency .

Chapter 75. Curriculum

Subchapter E. Well-Balanced
Curriculum

* 19 TAC §75.142

The Texas Education Agency adopts an
amendment to §75.142, without changes
to the proposed text published in the June
26, 1987, issue of the Texas Register (12
TexReg 2040). The amendment allows stu-
dents to earn high school graduation
credit for high school level courses com-
pleted in grades seven and/or eight. This
change will give students who complete
such courses in grades seven and eight
more flexibility in their high school cur-
riculum.

.No comments were received regarding

adoption of the amendment.

The amendment is adopted under the
Texas Education Code, §21.101, which

. authorizes the State Board of Education

to make rules concerning the public
school curriculum.

This agency hereby certifies that the rule
as adopted has been reviewed by legal
counsel and found to be a valid exercise
of the agency’s iegal authority.

Issued in Austin, Texas, on September 15, 1987.

TRD-8708007 W. N. Kirby
Commissioner of
Education

Effective date: October 9, 1987
Proposal publication date: June 26, 1987
For further information, please call

(512) 463-9212.

2 A 4 4
Subchapter G. Other Provisions
* 19 TAC §§75.167, 75.169, 75.170

The Texas Education Agency adopts
amendments to §§75.167, 75.169, and
75.170. Section 75.170 is adopted with
changes to the proposed text published
in the June 30, 1987, issue of the Texas
Register (12 TexReg 2082). Section 75.167
and §75.169 are adopted without changes
and will not be republished.

W Adopted Rules
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In §75.170, references to subsections (a)
and (b) have been added to subsection (c)
for clarification. The requirement that
districts have policies including criteria
for entry into high school courses has
been retained.

The amendment to §75.167 authorizes
high school credit for college courses
from institutions of higher education
which are accredited by one of the
regional accrediting associations listed in
this section. Currently, the section lists
only the Southern Association of Colleges
and Schools. This limitation works a hard-
ship on students in West Texas, who may
take college courses in New Mexico, as
well as students who may attend univer-
sity summer programs in other regions of
the United States.

The amendment to §75.169 requires
school districts to ensure that records or
transcripts of transfer students are
evaluated and that such students are
promptly placed in appropriate classes.

The amendment to §75.170, concerning
placement of students, requires school
districts to have policies that include
specific criteria for placement, to ensure
that students in need of remedial instruc-
tion are placed in appropriate courses and
that all students are placed in academ-
ically challenging courses. The principal
or his or her designee must ensure that
criteria for placement in remedial courses
have been met before a student is plac-
ed in such a course or courses.

Several individuals from school districts
expressed concern about the proposed
deletion of the requirement that districts
specify criteria for entry into high school
courses (including prerequisites) as op-
posed to just for remedial courses. The
requirement has been retained in the
adopted section.

These amendments are adopted under
the Texas Education Code, §21.101, which
authorizes the State Board of Education
to make rules concerning the public
school curricufum.

§75.170. School District Policy on
Grading, Promotion, Retention, Remedia-
tion, and Placement,

(@) Each school district board of
trustees shall establish policies on grading,
promotion, retention, remediation, and
placement ‘of students based upon mastery
of prerequisite essential elements as required
by §75.193(a) of this title (relating to Grade
Level Advancement and Course Credit).
Each board of trustees shall be charged with
the responsibility of providing a policy en-
suring mastery of the essential elements of
each subject or course of study. In addition,
each board shall establish an acceptable pro-
cedure to reteach nonmastering students.

(b) (No change.)

(c) Districts are expected to set levels
of mastery to ensure that each student is
challenged to perform at a level commen-

surate with his/her ability. The policies
adopted pursuant to subsections (a) and (b)
of this section shall identify all alternative
programs available and the criteria for place-
ment in each alternative program. The prin-
cipal or his or her designee shall determine
that such criteria have been met prior to the
student’s being placed in an alternative pro-
gram. For these purposes, alternative pro-
grams shall be deemed to be lower level or
remedial courses including: Correlated
Language Arts I-IV; Fundamentals of Math-
ematics; Consumer Mathematics; Introduc-
tory Biology; and Introductory Physical
Sciences. The identified alternative program
shall have the probability of meeting aca-
demic needs of students based upon achieve-
ment data and ongoing evaluation. The
policies adopted pursuant to subsections (a)
and (b) of this section shall include specific
criteria for ent., into high school courses.
Students shall be placed in academically
challenging courses.
(d)-(e) (No change.)

This agency hereby certifies that the rule
as adopted has been reviewed by legal
counsel and found to be a valid exercise
of the agency’s legal authority.

Issued in Austin, Texas, on September 15, 1987.

TRD-8708001 W. N. Kirby
Commissioner of
Education

Effective date: October 9, 1987
Proposal publication date: June 30, 1987
For further information, please call

(512) 463-9212.

» M g g

Chapter 137. Teacher
Education

Subchapter M. 1984 Program
Requirements for Preparation
of School Personnel for
Provisional Certificates and
Endorsements

*19 TAC §137.560

The Texas Education Agency adopts the
repeal of §137.560, without changes to the
proposed text published in the June 26,
1987, issue of the Texas Register (12 Tex-
Reg 2040).

The effective date for these requirements
are now contained in §137.41, concerning
general provisions. ‘

No comments were received regarding
adoption of the repeal.

The repeal is adopted under the Texas
Education Code, §13.032(a), which directs
the State Board of Education to make
rules for issuance of teacher certificates
and the standards and procedures for the
approval or disapproval of colleges and
universities offering programs of teacher
education.

This agency hereby certifies that the rule
as adopted has been reviewed by legal
counsel and found to be a valid exercise
of the agency's legal authority.

Issued in Austin, Texas, on September 15, 1987.

TRD-8708008 W. N. Kirby
Commissioner of
Education

Effective date: October 9, 1987
Proposal publication date: June 26, 1987
For further information, please call

(512) 463-9212.

b 4 » b 4

Chapter 141. Teacher
Certification

Subchapter N. Emergency
Teaching Permits, Special
Assignment Permits, and
Temporary Classroom
Assignment Permits

*19 TAC §141.294, §141.295

The Texas Education Agency adopts
amendments to §141.294 and §141.295.
Section 141.295 is adopted with changes
to the proposed text published in the June
26, 1987, issue of the Texas Register (12

. TexReg 2041). Section 141.294 is adopted

without changes and will not be repub-
lished.

In §141.295(i)(2)(B), a clause (iv) has been
added to require evidence of successful
performance on the Texas Examination of
Current Administrators and Teachers
(TECAT) prior to the first renewal of a voca-
tional education emergency teaching per-
mit, beginning with the 1988-1989 school
year.

The amendments remove from the Cen-
tral Education Agency the responsibility
for review and approval or disapproval of
work experience required of individuals
seeking certification to teach in certain
vocational programs. The responsibility is
transferred to an employing school dis-
trict or a teacher preparation institution,
effective with the 1987-1988 school year.

Comments on the proposed amendments
were received from the Texas Vocational
Consortium, which expressed concern
that the new procedure for approval of
work experience includes insufficient
quality control.

The 69th Legislature’s reduction of ap-
propriations for the Central Education
Agency included the elimination of 10
positions in the Division of Vocational
Finance and Compliance, which means
the agency is no longer able to evaluate
individual statements of qualifications.
Staff will briefly review each statement of
qualifications before an emergency per-
mit Is issued and will review statements
of qualifications in local school districts
as part of monitoring efforts. This is the

12 TexReg 3368

September 25, 1987
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best approach possible within resources
available.

The amendments are adopted under the
Texas Education Code, §13.032(a), which
directs the State Board of Education to
make rules concerning the issuance of
teacher certificates.
§141.295. Vocational Education Emergen-
¢y Teaching Permits: Requirements and Pro-
cedures.
(a)-(g) (No change.)

. (h) Application procedure for original
vocational emergency teaching permit.

(1) A statement of qualifications ve-
rifying appropriate work experience as spe-
cified in this section must be approved by
the employing superintendent or certification
officer of a college or university approved
to prepare teachers for the vocational cer-
tificate sought prior to placement of a tea-
cher in a vocational assignment.

(2) (No change.)

(3) The superintendent of the
employing school district shall submit within
30 days of employment an application for
the permit, copy of the deficiency plan, copy
of the approved statement of qualifications,
official transcripts (if applicable), and fee to
the Division of Teacher Certification.

(4) If, upon receipt and review of
the documents by the Division of Teacher
Certification, it is determined that the per-
mit cannot be authorized, the superintendent
will be notified within 30 days.

(i) Application procedures for renewal
of a vocational emergency teaching permit.

(1) One emergency teaching permit
renewal is available for vocational education
areas, provided that all requirements for
renewal are completed. Two permit renewals
are available in areas requiring the comple-
tion of an approved teacher education
program.

(2) The superintendent of a public
school district is authorized to renew
emergency teaching permits for vocational
education areas, provided that the follow-
ing renewal requirements and procedures are
met.

(A) The permit is renewed for the
same assignment in the same school district
as the initial permit.

(B) An emergency teaching per-
mit for vocational education areas is renewed
by placing the following items in the teach-
er’s personnel file in the local district office:

(i) verification of one year of
successful teaching in the vocational pro-
gram for which renewal is activated;

(ii) appropriate renewal form
completed on reverse side of the original
emergency teaching/special assignment per-
mit form prior to beginning date of teaching
duties;

(iii) official transcript(s) show-
ing a minimum of six semester hours or 13
of the deficiencies, whichever is greater, for
the target certificate have been completed
each year; and

(iv) effective with the begin-
ning of the 1988-1989 school year, evidence
of successful performance on the Texas Ex-
amination of Current Administrators and
Teachers (TECAT) prior to the first renewal
of the permit.

(3) Request for renewal for emer-
gency teaching permits for vocational educa-
tion areas must be submitted to the Division
of Teacher Certification when:

(A) all renewal requirements
have not been completed;

(B) the renewal is for a change of
assignment or school district or both; or

(C) the renewal is for noncon-
secutive years. b

(4) The following items must be
submitted with the renewal request:

(A) a duplicate of an emergency
teaching/special assignment permit form
completed prior to the date the individual’s
teaching duties began;

(B) designated fee;

(C) deficiency plan for comple-
tion of certificate requirements; and

(D) official transcripts of credits
completed after issuance of initial permit.

This agency hereby certifies that the rule
as adopted has been reviewed by legal
counsel and found to be a valid exercise
of the agency's legal authority.

tssued in Austin, Texas, on September 15, 1987.

TRD-8708009 W. N. Kirby
Commissioner of
Education

Effective date: October 9, 1987
Proposal publication date: June 26, 1987
For further information, please call

(512) 463-9212.
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Subchapter S. Testing Program

Tests Required for Initial
Certification and/or Continued
Certification

*19 TAC §141.442

The Texas Education Agency adopts an
amendment to §141.442, with changes to
the proposed text published in the June
26, 1987, issue of the Texas Register (12
TexReg 2042). The changes are editorial
only and do not affect the substance of
the amendment.

The amendment requires an individual to
wait approximately one year (two test ad-
ministrations) before retaking the Texas
Examination of Current Administrators
and Teachers (TECAT) after two unsuc-
cessfull attempts.

The amendment was adopted on an emer-
gency basis in June and wili be effective
for the October administration of the test.
Notice of the requiremient has been given
to all examinees who failed the test given
in June.

The amendment is adopted under the Tox-
as Education Code, §13.047, which directs
the State Board of Education to require
satisfactory performance on an examina-
tion prescribed by the board as a condi-
tion for continued certification.

§141.442. Reading and Writing Examina-
tion for Continued Certification for Teach-
ers and Administrators.

(a)-(g) (No change.)

(h) A person will be allowed two op-
portunities to perform satisfactorily on the
reading and writing examination specified in
§141.421(d) of this title (relating to Testing
Requirements). After the second unsuccess-
ful attempt, a person is not eligible for the
next two administrations of the test. A per-
son who has not performed successfully on
the test prior to June 30, 1987, may attempt
the test one additional time before the limita-
tion is applied.

This agency hereby certifies that the rule
as adopted has been reviewed by legal
counsel and found to be a valid exercise
of the agency’s legal authority.

Issued in Austin, Texas, on September 15, 1987.

TRD-8708010 W. N. Kirby
Commission of
Education

Effective date: October 9, 1987
Proposal publication date: June 26, 1987
For further infarmation, please call

(512) 463-9212.
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TITLE 22. EXAMINING
BOARDS

Part X. Texas Funeral
Service Commission

Chapter 201. Licensing and
Enforcement-Practice and
Procedure

*22 TAC §201.5

The Texas Funeral Service Commission
adopts the repeal of §201.5, without
changes to the proposed text published
in the July 10, 1987, issue of the Texas
Register (12 TexReg 2216).

The repeal allows the agency to adopt a
new more conclusive section.

A new section is promulgated to require
the appealing party to bear the cost of
transcripts and appeals of board rulings.

No comments were received regarding
adoption of the repeal.

The repeal is adopted under Texas Civil
Statutes, Article 4582b, §5, which provide
the Texas Funeral Service Commission
with the authority to promulgate rules and
regulations.

This agency hereby certifies that the rule
as adopted has been reviewed by legal

N 4 ::1_(1"(—)pted Rules
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counsel and found to be a valid exercise
of the agency's legal authority.

Issued in Austin, Texas, on September 18, 1987.

TRD-8708061 Larry A. Farrow
Executive Director
Texas Funeral Service
Commission

Effective date: October 9, 1987

Proposal publication date: July 10, 1987

For further information, please call
(512) 834-9992.

Mg g M g

The Texas Funeral Service Commission
adopts new §201.5, with changes to the
proposed text published in the July 10,
1987, issue of the Texas Register (12 Tex-
Reg 2216).

Savings to the taxpayer resulting from im-
posing the cost of obtaining transcripts
on the defendant. The change made to
this section is to show that the section
applies to contested disciplinary cases.

This new section defines who shall be re-
sponsible for the cost of transcripts in
contested disciplinary cases.

The Consumer Union commented, stating
that the section should be changed to
show it applies in disciplinary cases.

The commission agrees and the changes
are made.

The new section is adopted under Texas
Civil Statutes, Article 4582b, §5, which pro-
vide the Texas Funeral Service Commis-
sion with the authority to promulgate
rules and regulations.

§201.5. Transcripts and Cost. A party
who appeals a final decision in a contested
disciplinary case shall pay all of the cost of
preparation of any original or certified copy
of the record of the agency proceedings that
is required to be transmitted to the review-
ing court.

This agency hereby certifies that the rule
as adopted has been reviewed by legal
counsel and found to be a valid exercise
of the agency’s legal authority.

Issued in Austin, Texas, on September 18, 1987.

TRD-8708062 Larry A. Farrow
Executive Director
Texas Funeral Service

Commission

Effective date: October 9, 1987

Proposal publication date: July 10, 1987

For further information, please call
(512) 834-9992.

M g 4 b 4

%22 TAC §201.7

The Texas Funeral Service Commission
adopts the repeal of §201.7, without
changes to the proposed text published

in the July 10, 1987, issue of the Texas
Register (12 TexReg 2217).

This section is repealed and resubmitted
as a new section since much of the con-
tents of the repealed section are overruled
by the Administrative Procedure and Tex-
as Register Act.

The section is repealed and resubmitted
as a new section which will be a more con-
cise section.

No comments were received regarding
adoption of the repeal.

The repeal is adopted under Texas Civil
Statutes, Article 4582b, §5, which provide
the Texas Funeral Service Commission
with the authority to promulgate ruies and
regulations.

This agency hereby certifies that the rule
as adopted has been reviewed by legal
counsel and found to be a valid exercise
of the agency’s legal authority.

Issued in Austin, Texas, on September 18, 1987.

TRD-8708063 Larry A. Farrow

Executive Director
Texas Funeral Service
Commission

Effective date: October 9, 1987

Proposal publication date: July 10, 1987

For further information, please call
(512) 834-9992.

* » »

The Texas Funeral Service Commission
adopts new §201.7, without changes to
the proposed text published in the July 10,
1987, issue of the Texas Register (12 Tex-
Reg 2217).

This new section results in more clear
identification, within the agency'’s rules,
of the steps involved in filing a complaint.

The new section sets the guidelines for
the filing of charges of violations of the
laws and rules.

The Consumers Union recommended that
complaintants should not have to file a
complaint under oath.

The new section does not require that a
complaint be under oath. Therefore, the
agency disagrees with the comment.

The new section is adopted under Texas
Civil Statutes, Article 4582b, §5, which pro-
vide the Texas Funeral Service Commis-
sion with the authority to promulgate
rules and regulations.

This agency hereby certifies that the rule
as adopted has been reviewed by legal
counsel and found to be a valid exercise
of the agency's legal authority.

Issued in Austin, Texas, on September 18, 1987.

TRD-8708064 Larry A. Farrow
Executive Director
Texas Funeral Service

Commission

Effective date: October 9, 1987

Proposal publication date: July 10, 1987

For further information, please call
(512) 834-9992.

g * »

*22 TAC §201.8

The Texas Funeral Service Commission
adopts an amendment to §201.8, with
changes to the proposed text published
in the July 10, 1987, issue of the Texas
Register (12 TexReg 2217).

The name of the agency was changed by
new legislation. Subsection (e) is not
changed, except for this name change.

The amendment correctly shows the
agency's name change.

The Consumers Union commented, point-
ing out the contradiction with the Admin-
istrative Procedure and Texas Register
Act.

The agency agrees with the comments,
and changes are made.

The amendment is adopted under Texas
Civil Statutes, Article 4582b, §5, which pro-
vide the Texas Funeral Service Commis-
sion with the authority to promulgate
rules and regulations.

§201.8. Procedures for the Petition for
Adoption of Rules.

(@) The following words and terms,
when used in this section, shall have the
following meanings, unless the context in-
dicates otherwise.

(1) Commission—Texas Funeral
Service Commission

(2) Person—Any individual, part-
nership, corporation, association, govern-
mental subdivision, or public or private
organization of any character other than an
agency.

(3) Rule—Any commission state-
ment of general applicability that im-
plements, interprets, or prescribes law or
policy, or describes the procedure or prac-
tice requirements of the commission. The
term includes the amendment or repeal of
a prior rule. It does not include statements
concerning only the internal management or
organization of the commission not affect-
ing the private rights or procedures.

(b) Any interested person may submit
a petition to the commission requesting the
adoption, amendment, or repeal of a rule.
Petitions will be deemed submitted only
when actually received in printed or typewrit-
ten form by the executive director.

(¢) (No change.)

(d) The executive director will advise
the commission of all requests submitted by
interested persons for the adoption, amend-
ment, or repeal of a rule when submitted in
accord with this procedure.

(¢) The commission will consider
within 60 days after the submission of a peti-
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tion and may either deny the petition or in-
struct the executive director to initiate
rulemaking proceedings in accordance with
the Administrative Procedure and Texas
Register Act, §5. In the event a petition is
denied, the executive director will advise the
interested person in writing of the denial and
will state the reason for the denial of the
commission.

This agency hereby certifies that the rule
as adopted has been reviewed by legal
counsel and found to be a valid exercise
of the agency’s legal authority.

Issued in Austin, Texas, on September 18, 1987.

TRD-8708065 Larry A. Farrow
Executive Director
Texas Funeral Service

Commission

Effective date: October 9, 1987

Proposal publication date: July 10, 1987

For further information, please call
(512) 834-9992.
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*22 TAC §201.11

The Texas Funeral Service Commission
adopts new §201.11, with changes to the
proposed text published in the July 10,
1987, issue of the Texas Register (12 Tex-
Reg 2219).

The new section provides the commission
with guidelines to be used when assess-
ing administrative penalties against in-
dividuals and establishments. After
receiving comments, some of the range
of administrative penalties have been ad-
justed and subsection (b) is changed to
show disciplinary action in addition to the
penalties. Also, subsection (b)(4) is
changed to show complaints previously
found justified instead of filed.

This new section gives the commission
guidelines to follow when disciplinary ac-
tion is taken against apprentices, li-
censees, and establishments.

The Consumers Union stated that the
range of administrative fines needs ad-
justing, as well as disciplinary action
taken in addition to penaities (subsection
b) and complaints previously found jus-
tified instead of filed (subsection (b)(4)).

After reviewing the comments, the section
is changed to incorporate the comments.

The new section is adopted under Texas
Civil Statutes, Article 4582b, §5, which pro-
vide the Texas Funeral Service Commis-
sion with the authority to promulgate
rules and regulations.

§201.11. Disciplinary Guidelines.

(@) When the commission finds that
an apprentice, individual licensee, or licensed
funeral establishment has committed any of
the acts or violated any of the provisions of
Texas Civil Statutes, Article 4582b, §3(H) or
§4(D), or any of the provisions of the rules

and regulations promulgated by authority of
that Act, it shall issue a final order impos-
ing appropriate penalties that include the
placing on probation, suspension, or revoca-
tion of a license and/or administrative
penalties ranging from $100-$5,000 that are
in accordance with the following guidelines:

(D §3(H)(1)-(3)—none;

2 §3(H)(@)—3500 to $5,000;

(3) §3(H)(5)-(9)—%$1,000 to $5,000;

4) §3(H)(10)—3$100 to $500;

(5) §3(H)(11)—$250 to $5,000;

6) §3(H)(12)—3$500 to $2,000;

(7) §3(H)(13)—$1,000 to $5,000;

(® §3(H)(14)—$100 to $500;

9 §3(H)(15)—none;

(10) §3(H)(16)—$1,000 to $5,000;

(11 §3(H)(17)—8$250;

(12)  §3(H)(18)—$250 to $1,000;

(13)  §3(H)(19)—$500 to $2,000;

(14) §3(H)(20)—$1,000 to $5,000;

(15) §3(H)(21)-(24)—$500 to
$5,000;

(16) §3(H)(25)—$250 to $2,000;

(17) §3(H)(26) and (27)—$500 to
$5,000;

(18) §4(D)(1)(a)—$250 to $3,000;

(19)  §4(D)(1)(b)—$500 to $5,000;

(20) §4(D)(1)(c)—$500 to $3,000;

(21) §4(D)(1)(d)—$250 to $3,000;

(22) §4(D)(1)(e)—8$250;

(23) rules—$250 to $5,000.

(b) Based upon consideration of the
following factors, the commission may im-
pose disciplinary action in addition to the
penalties recommended in subsection (a) of
this section:

(1) the severity of the offense;

(2) the danger of the public;

(3) the number of repetition of of-
fenses;

(4) the number of complaints pre-
viously found justified against the licensee;

(5) the length of time the licensee
has practiced;

(6) the actual damage, physical or
otherwise, caused by the violations;

(7) the deterrent effect of the penal-
ty imposed;

(8) attempts by licensee to correct
or stop violations or refusal by licensee to
correct or stop violations;

(9) penalties imposed for related of-
fenses;

(10) any other mitigating or ag-
gravating circumstances.

(c) Penalties imposed by the commis-
sion pursuant to subsections (a) and (b) of
this section may be imposed for each viola-
tion, but may not exceed the following
limitations:

(1) imposition of an administrative
penalty not to exceed $5,000 for each count
or separate offense;

(2) placement of the licensee on
probation for a period of time and subject
to such conditions as the commission may
specify;

(3) suspension or revocation of a
license;

(4) denial of an application for
licensure.
(d) The provisions of subsection (a)-
(c) of this section shall not be construed so
as to prohibit other appropriate civil or
criminal action and remedy and enforcement
under other laws.

This agency hereby certifies that the rule
as adopted has been reviewed by legal
counsel and found to be a valid exercise
of the agency's legal authority.

Issued in Austin, Texas, on September 18, 1987.

TRD-8708066 Larry A. Farrow

Executive Director
Texas Funeral Service
Commission

Effective date: October 9, 1987

Proposal publication date: July 10, 1987

For further information, please call
(512) 834-9992.
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Chapter 203. Licensing and
Enforcement—Specific
Substantive Rules

%22 TAC §203.14, §203.16

The Texas Funeral Service Commission
adopts new §203.14 and §203.16. Section
203.16 is adopted with changes to the pro-
posed text published in the July 10, 1987,
issue of the Texas Register (12 TexReg
2221). The other section is adopted with-
out changes and will not be republished

The new sections ensure that estab-
lishments have the minimum facilities re-
quired to operate a proper and sanitary
preparation room and have a minimum fa-
cility for services as required by law. Sec-
tion 203.16(1) is deleted.

These new sections clearly define the
minimum standards regarding prepara-
tion rooms and facilities for funeral ser-
vices which must be met by funeral
establishments for licensure.

The Consumers Union did not feel
paragraph (1) should be included, as many
small funeral establishments could not
comply.

The commission agrees with the
comments.

The new section is adopted under Texas
Civil Statutes, Article 4582b, which provide
the Texas Funeral Service Commission
with the authority to promulgate rules and
regulations.

§203.16. Clarification of Facilities in
Which Funeral Servicess May Be Con-
ducted. For the purpose of these sections
and Texas Civil Statutes, Article 4582b,
§4(C)(1), the facilities in which funeral ser-
vices may be conducted must meet the fol-
lowing criteria:

(1) must have reasonable access by
the puvlic;
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(2) must contain a pulpit, podium,
lecturn, or table from which a sermon,
eulogy, or speech can be given;

(3) must have sufficient space for
display and viewing of a casket;

(4) must have seating for a
minimum of 10 people.

This agency hereby certifies that the rule
as adopted has been reviewed by legal
counsel and found to be a valid exercise
of the agency's legal authority.

Issued in Austin, Texas, on September 18, 1987.

TRD-8708067 Larry A. Farrow

Executive Director
Texas Funeral Service
Commission

Effective date: October 9, 1987

Proposal publication date: July 10, 1987

For further information, please call
(512) 834-9992.
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*22 TAC §203.15

The Texas Funeral Service Commission
adopts new §203.15, without changes to
the proposed text published in the July 10,
1987, issue of the Texas Register (12 Tex-
Reg 2222).

This new section clarifies responsibilities,
thereby ensuring better service to the con-
sumer. An error as published incorrectly
referenced the Prepaid Funeral Benefits
Act. The cite should be Article 548b.

This new section specifically defines
duties which can only be done by licen-
sees or apprentices and states when the
licensees responsibility ends.

The only comment received from the Con-
sumers Union stated that the reference to
the Prepaid Funeral Benefits Act was in-
correct. The agency agrees.

The new section is adopted under Texas
Civil Statutes, Article 4582b, §5, which pro-
vide the Texas Funeral Service Commis-
sion with the authority to promulgate
rules and regulations.

This agency hereby certifies that the rule
as adopted has been reviewed by legal
counsel and found to be a valid exercise
of the agency’s legal authority.

Issued in Austin, Texas, on September 18, 1987.

TRD-8708068 Larry A. Farrow
Executive Director
Texas Funeral Service
Commission

Effective date: October 9, 1987

Proposal publication date: July 10, 1987

For further information, please cali
(512) 834-9992.

» » »

%22 TAC §203.17, §203.18
The Texas Funeral Service Commission

adopts new §203.17 and §203.18, with:

changes to the proposed text published
in the July 10, 1987, issue of the Texas
Register (12 TexReg 222).

The new sections better protect the con-
sumer by clarifying what is on a price list
and when the price list and contract must
be presented. The changes include
changing “prospective customer” to “con-
sumer” in §203.18, and changing “such
as” to “including, but not limited to” in
§203.17.

The new sections clarify items which
must be listed on the retail price list and
when the price lists and written memoran-
dum or purchase agreements must be
presented.

The consumers union recommended
changing “such as” to “including, but not
limited to,” and “prospective customer” to
“consumer.”

The agency agrees with the comments
and changes are made.

The new sections are adopted under
Texas Civil Statutes, Article 4582b, §5,
which provide the Texas Funeral Service
Commission with the authority to promul-
gate rules and regulations.

§203.17. Clarification of Other Itemized
Services Provided by Funeral Home
Staff. Other itemized services provided by
the funeral home staff in Texas Civil Sta-
tutes, Article 4582b, §1(S), shall include ser-
vices of the funeral director and staff which
are not included in the prices of other cate-
gories on the retail price list or written
memorandum which may be furnished by a
funeral provider in arranging and supervis-
ing a funeral, including, but not limited to,
conducting the arrangement conference,
planning the funeral, obtaining necessary
permits, placing obituary notices, and any
other services offered by the funeral estab-
lishment.

§203.18. Presentation of Required Price
Lists and Written Memorandum or Purchase
Agreements. In order to provide the max-
imum protection to the consuming public,
the presentation of required price lists and
purchase agreements will be as follows.

(1) The retail price list, which in-
cludes the general price list, casket price list,
and outer burial enclosure price list, will be
presented for retention to any consumer who
inquires in person about any funeral service,
cremation, or merchandise and prior to the
consumer viewing or selecting any merchan-
dise or service.

(2) The written memorandum or
funeral purchase agreement must be pre-
sented for retention to each person who ar-
ranges a funeral, cremation, or other dispo-
sition of a dead human body upon the con-
clusion of the discussion of arrangements.

This agency hereby certifies that the rule
as adopted has been reviswed by legal
counsel and found to be a valid exercise
of the agency’s legal authority.

Issued in Austin, Texas, on September 18, 1987.

TRD-8708069 Larry A. Farrow

Executive Director
Texas Funeral Service
Commission

Effective date: October 9, 1987

Proposal publication date: July 10, 1987

For further information, please call
(512) 834-9992.
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%22 TAC §203.19, §203.20

The Texas Funeral Service Commission
adopts new §203.19 and §203.20, with
changes to the proposed text published
in the July 10, 1987, issue of the Texas
Register (12 TexReg 2223).

These new sections improve the ability of
the agency to inspect establishments to
discover violations of the law. The title of
§203.19 is changed. Also, subsection (a)
is changed to subsection (b) and a new
subsection (a) is added. A provision is
added to §203.20 that records must be
made available to the next of kin.

These new sections require the retention
of documentation of methods taken to
gain permission for embalming when per-
mission is oral or cannot be obtained, and
where this and ail other records required
for retention must be physically located.

The Consumers Union recommended
changing the title of §203.19 and adding
guidelines on documentation when oral
permission is received, and amending
§203.20 to show records must also be
made available to next of kin.

The agency agrees with the comments
and changes are made.

The new sections are adopted under
Texas Civil Statutes, Articie 4582b, §5,
which provide the Texas Funeral Service
Commission with the authority to promul-
gate rules and regulations.

§203.19. Required Documentation for
Embalming.

(a) If oral permission is obtained, spe-
cific documentation as to the time permis-
sion was obtained and from whom it was
obtained should be retained by the funeral
establishment.

(b) When oral or written permission
to embalm cannot be obtained from persons
authorized to make funeral arrangements,
methods taken to document reasonable ef-
fort over a period of at least two hours to
obtain permission must become part of the
file on the deceased and retained for a period
of two years with the price list, written
notices, and memorandum of agreement,
subject to inspection by the commission.
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§203.20. Location of  Retained
Records. All records required for retention
by Texas Civil Statutes, Article 4582b, §3(H)
(23) and (25) and §203.13 of this title (re-
lating to Minimum Standards for Embalm-
ing), will be maintained for a minimum of
two years within the physical confines of the
licensed establishment where the funeral ar-
rangements were made. The records must be
made available to the Texas Funeral Service
Commission through its staff and members
or to the next of kin or person authorized
for the making of funeral arrangements, dur-
ing regular business hours and copies must
be provided upon request to the commission.

This agency hereby certifies that the rule
as adopted has been reviewed by legal
counsel and found to be a valid exercise
of the agency’s legal authority.

Issued in Austin, Texas, on September 18, 1987.

TRD-8708070 Larry A. Farrow

Executive Director
Texas Funeral Service
Commission

Effective date: October 9, 1987

Proposal publication date: July 10, 1987

For further information, please call
(512) 834-9992.
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*22 TAC §203.21

The Texas Funeral Service Commission
adopts new §203.21, with changes to the
proposed text published in the July 10,
1987, issue of the Texas Register (12 Tex-
Reg 2223).

The new section provides better definition
of the professional standards of conduct
expected of funeral professionals, which
will allow better enforcement of the law.
In subsection (b)(1), the word “and” is
changed to “or.”

This new section defines unprofessional
conduct for which the commission may
take disciplinary action against an ap-
prentice, licensee, or funeral estab-
lishment.

The Consumers Union felt that the com-
mission, in enforcing this section, could
choose a lesser disciplinary action and
continue to provide poor enforcement.

After a meeting with the Consumers
Union, the only change indicated was the
one submitted.

The new section is adopted under Texas
Civil Statutes, Article 4582b, §5, which pro-
vide the Texas Funeral Service Commis-
sion with the authority to promuigate
rules and regulations.

§203.21. Professional Conduct.

“(a) The commission may, in its discre-
tion, refuse to issue or renew a license or may
fine, revoke, or suspend any licensed granted
by the commission, and may probate any li-
cense suspension if the commission finds that
the applicant or licensee has engaged in un-

s

professional conduct as defined in this sec-
tion.

(b) For the purpose of this section,
unprofessional conduct shall include but not
be limited to:

(1) providing funeral goods and ser-
vices or performing acts of embalming in
violation of Texas Civil Statutes, Article
4582b, the adopted rules of the Texas Fu-
neral Service Commission, and applicable
health and vital statistic laws and rules;

(2) refusing or failing to keep,
maintain, or furnish any record or informa-
tion required by law or rule;

(3) operating a funeral establish-
ment in an unsanitary manner;

(4) failing to practice funeral direct-
ing or embalming in a manner consistent
with the public health or welfare;

(5) obstructing a commission
employee in the lawful performance of such
employee's duties of enforcing Article 4582b
and commission rules or instructions;

(6) copying, retaining, repeating, or
transmitting in any manner the questions
contained in any examination administered
by the commission;

(7) physically abusing or threaten-
ing to plysically abuse a commission
employee during the performance of his
lawful duties;

(8) conduct which is willful, fla-
grant, or shameless or which shows a moral
indifference to the standards of the com-
munity;

(9) in the practice of funeral direct-
ing or embalming, engaging in:

(A) fraud, which means an inten-
tional perversion of truth for the purpose of
inducing another in reliance upon it to part
with some valuable thing belonging to him,
or to surrender a legal right, or to issue a
license; a false representation of a matter of
fact, whether by words or conduct, by false
or misleading allegations, or by concealment
of that which should have been disclosed,
which deceives or is intended to deceive
another;

(B) deceit, which means the as-
sertion, as a fact, of that which is not true
by any means whatsoever to deceive or de-
fraud another;

(C) misrepresentation, which
means a manifestation by words or other
conduct which is a false representation of a
matter of fact.

This agency hereby certifies that the rule
as adopted has been reviewed by legal
counsel and found to be a valid exercise
of the agency’s legal authority.

Issued in Austin, Texas, on September 18, 1987.

TRD-8708071 Larry A. Farrow
Executive Director
Texas Funeral Service

Commission

Effective date: October 9, 1987

Proposal publication date: July 10, 1987

For further information, please call
(512) 834-9992.

TITLE 31. NATURAL
RESOURCES AND
CONSERVATION

Part IV. School Land Board

Chapter 155. Land Resources

*31 TAC §155.10

The School Land Board adopts the repeal
of §155.10 and new §155.10 is adopted with
changes to the proposed text published
in the July 24, 1987, issue of the Texas
Register (12 TexReg 1241). The repeal is
adopted without changes and will not be
republished.

The new section better enables the board
to receive a fair rate of return on coastal
public land and to eliminate the inequi-
ties created by exclusive use of a fixed fee
schedule. By using a fixed fee schedule
and adding a subparagraph addressing
alternate commercial and industrial rate
formulas, the revenues to the permanent
school fund will be increased while pro-
viding a more equitable fee structure.

The rate schedule for coastal easements
is divided into two parts. The section
assesses fees based either on a fixed fee
schedule or aiternate commerical and in-
dustrial rate formulas. The previous fixed
fee rate structure is preserved for all ac-
tivity on coastal public lands but commer-
cial or industrial activity. In these two
situations, the fee will either be assessed
based on the fixed fee schedule or a rate
formula as set forth in the subparagraph
addressing alternate commercial and in-
dustrial rate formulas. Any coastal ease-
ment which involves filling state coastal
public lands will be assessed under the
till formula set forth in the subparagraph
addressing alternate formulas.

The board held four public hearings
throughout the state in the month of June,
1987, to receive comments regarding
adoption of the repeal and new section.
Thereafter, an industry task force was
formed and all participants at the public
hearings were invited to be part of that'
task force with the stated purpose of
reconciling the various perspectives to
the repeal and new section.

A significant number of individuals and
groups supported the section reformation
and submitted comments stating that the
repeal and new section would increase
the level of funding to the state educa-
tional system; would inhibit development
along, and thereby protect, state coastal
public lands; and was justified as insur-
ing equity.

The comments opposing implementation
of the repeal and new section can be
grouped into essentially two categories:
concern regarding the economic impact
of any rate increase, and concern regard-
ing the viability of implementing the rate
formulas as proposed. With regard to the
former, comments were received that
stated an increase was inopportune dur-
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ing the current economic situation in the
state and would work as a financial hard-
ship on small marinas, homeowners, and
yacht brokers, and cause a ripple effect
throughout the boat and tourism in-
dustries. Concern regarding the viability
of a rate formula was expressed in com-
ments stating the rate formula woud give
an unfair advantage to new easement
holders, give an unfair advantage to oid
easement holding introduce financial
unpredictability, could not accurately
reflect true land values, and should ad-
dress occupancy factors. Finally, it was
suggested that adoption of the repeal and
new section should be indefinitely
postponed and that private enterprise, if
allowed to function, would provide a
greater public benefit than the public
sector.

The Texas Associations of Classroom
Teachers, the Sierra Club (Coastal Bend),
and the Texas Federation of Teachers
commented in favor of adoption of the
repeal and new section. The Gulf Yacht
Brokers, the Marina Association of Texas,
the Boating Trades Association of Texas,
the Clear Lake Chamber of Commerce,
and the Rockport Chamber of Commerce
commented against adoption of the
repeal and new section.

After working with the industry task force,
the board has adopted the repeal and a
new section addresses the concerns rais-
ed by the comments. While any rule which
is intended to bring a fair rate of return
to the permanent school fund will resuit
in an increase in the rates for coastal
easements, the new section only affects
easements involving commercial activity.
Compared to the proposed version of the
new section, the new section, as adopted,
significantly reduces the financial impact
to those easements. Additionally, the
variables that existed in the rate formuia,
as proposed, are set (i.e. no longer
variable) in the new section, as adopted,
thus eliminating most of the unpredic-
tability in the formula’s application. The
appraisals to be relied upon in evaluating
coastal public land in the new section are
those assessed by the local tax appraisal
district. This further recduces uncertainty
in the appraisal process. With these
changes, the board has addressed the
concerns raised by those commenting
and the new section, as adopted, provides
the greatest public benefit. The board is
willing to take additional comments re-
garding the language of the new section
to insure that the true intent of the board
is achieved.

The repeal is adopted under the Texas
Natural Resources Code, §33.063, which
provides the School Land Board with the
authority to prescribe filing fees and fees
for granting leases, easements, and per-
mits; and Texas Natural Resources Code,
§33.104(c), which provides the board with
the authority to determine reasonable
terms, conditions, and consideration for
such grants.

This agency hereby certifies that the rule
as adopted has been reviewed by legal
counsel and found to be a valid exercise
of the agency's legal authority.

Issued in Austin, Texas, on September 18, 1987.

TRD-8708056 Garry Mauro

Commissioner
General Land Office

Effective date: October 9, 1987

Proposal publication date: July 24, 1987

For further information, please call
(512) 463-5009.
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The new section is adopted under the
Texas Natural Resources Code, §33.063,
which provides the School Land Board
with the authority to prescribe filing fees
and fees for granting leases, easements,
and permits; and the Texas Natural Re-
sources Code §33.104(c), which provides
the board with the authority to determine
reasonable terms, conditions, and consi-
deration for such grants.

§155.10. Coastal Public Land Fees.

(a) Definitions. The following terms,
when used in this section, shall have the
following meanings, unless the context clear-
ly indicates otherwise.

(1) Adjacent littoral property—The
property, specified in the easement applica-
tion as owned by the easement applicant,
that is contiguous and borders the coastal
public land upon which the easement is
sought.

(2) Appraised market value of ad-
jacent littoral property—Fair market value
of the unimproved adjacent littoral proper-
ty. This value is the appraised value as deter-
mined by the appropriate tax appraisal
district unless the School Land Board deter-
mines that such an appraisal is not reason-
able after consultation with the appraisers
of the General Land Office.

(3) Average regional slip rate—The
average annual per linear foot slip rental rate
expressed in dollars as determined by the
commissioner of the General Land Office
and established October 1 of each year for
the year following.

(4) Basin—A structure used for
commercial or industrial activity that con-
sists of the area of the state land encumbered
and any fixtures attached thereto. This de-
finition includes the construction and main-
tenance of marinas, piers, walkways, docks,
dolphins, and wharves and any and all
dredged area associated therewith.

(5) Basin formula—The state land
encumbered multiplied by the appraised
market value of the adjacent littoral property
multiplied by the submerged land discount
multiplied by the return on investment.

(6) Channel—A structure on coast-
al public lands that enhances access to lit-
toral property. This definition applies only
to commercial and industrial activity and ex-

cludes any structure that would be included
in the definition of fill area or basin.

(7) Channel density formula—Total
linear feet of the applicant’s marina boat
slips multiplied by the average regional slip
rate multiplied by the regional slip occupancy
multiplied by the rate of return.

(8) Commercial activity—Activity
which is designed to enhance or accomodate
a profit-making venture or is associated with
a revenue generating activity. This definition
excludes industrial activity and the marina
and channel activities of a homeowners asso-
ciation,

(9) Evaluation fee—A one time
easement evaluation fee assessed upon the
granting of the initial easement not to exceed
1.5% of the value of the state land encum-
bered. The value of the state land encum-
bered equals the state land encumbered mul-
tiplied by the appraised market value of the
adjacent littoral property multiplied by the
submerged land discount.

(10) Fill area—A structure that per-
manently and fully encumbers, and entirely
displaces the water covering, the coastal
public land. This activity includes the con-
struction and maintenance of breakwaters,
jetties, groins, and bulkheads.

(11) Fill formula—State land en-
cumbered multiplied by the appraised mar-
ket value of adjacent littoral property
multiplied by the return on investment.

(12) Homeowner association—An
association whose individual members hold
full and exclusive legal title to residential
dwellings within an adjacent littoral property
area specifically defined in the easement ap-
plication and are thereby entitled to sole and
exclusive use of the rights and privileges of
an easement for coastal public land granted
by the State of Texas.

(13) Industrial Activity—A use of
coastal public land unassociated with private
activity that facilitates and is ancillary to a
manufacturing, processing, or gathering fa-
cility.

(14) Industrial activity formula—
Industrially encumbered state land multiplied
by the appraised market value of the unim-
proved adjacent littoral property muiltiplied
by the submerged land discount multiplied
by the return on investment.

(15) Industrially encumbered state
land—The state coastal public land en-
cumbered by industrial activity expressed in
square feet as determined by General Land
Office appraisers after consultation with the
user.

(16) Mineral interest holder—
Holder of a state mineral lease who plans to
dredge on state-owned coastal lands outside
the state leasehold tract to obtain access to
the state leasehold tract.

(17) New dredging—Dredging
which is not under current permit with the
General Land Office. If the fixed rate sche-
dule is used, the new dredging rate is charged
for the first year, and the maintenance
dredging fee is charged for each subsequent
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year of the easement term.

(18) Private activity—Activity
which is not performed by a public entity,
is not designed to enhance or accommodate
a profit making venture, and is not asso-
ciated with a revenue generating activity.
This definition specifically includes the
marina and channel activities of a home-
owners association.

(19) Public activity—Activity which
is performed by a public entity, is not de-
signed to enhance or accommodate a profit
making venture, and is not associated with
a revenue generating activity.

(20) Public entity—City, county,
state agency, board or commission, or any
other political subdivision of the state except
a navigation district. See §155.21 of this ti-
tle (relating to Application; Nature of Ori-
ginal Lease; Sublease; Termination).

(21) Rate of return—6.0%.

(22) Regional slip occupancy—The
percentage of actual marina boat slips rented
in relation to the total number of commer-
cially available slips in the given region as
determined by the commissioner of the Gen-
eral Land Office and established October 1
of each year for the year following.

(23) Return on investment—A five
year average of the return on investments of
the permanent school fund. This figure is
currently 9.0% (an average of the return on
investments for the period 1981-1986) and
will be adjusted annually on October 1 of
each year for the year following.

(24) State land encumbered—The
amount of state coastal public land encum-
bered by the permitted activity and is ex-
pressed in number of square feet. .

(25) Structure—As defined in the
Natural Resources Code, §33.004.

(26) Submerged land dis-
count—40% when the easement is a basin,
and 30% when the basin formula is applied
to a commercial channel.

(b) Coastal fees. The School Land
Board will charge the following fees for
coastal leases, coastal easements, and struc-
ture registrations. On coastal easement fees,
the School Land Board will charge a fee
based on either the fixed fee schedule or the
alternate commercial and industrial formulas
as delineated in paragraphs 1(A) and (B) of
this subsection. In the event that the fixed
fee schedule is applied on a coastal easement,
the alternate commercial and industrial for-
mulas will not be applied to the same coastal
easement. Only one easement will be issued
for each project. The alternate commercial
and industrial formulas may only be applied
to commercial or industrial activity. The fill
formula will be applied to any fill activity.

(1) Coastal lease fees. The School
Land Board may only grant coastal leases
to certain entities, as prescribed by the
Ndtural Resources Code, §33.105 and
§33.109.
(A) Private activity:
(i) filing fee—$5.00;
(ii) annual fee—$5.00 mini-

mum or negotiable.
(B) Commercial activity:
(i) filing fee—$50;
(i) annual fee—$100 mini-
mum or negotiable.
(C) Public activity:
(i) filing fee—$5.00;
(i) annual fee—no charge.
(2) Structure registration fee. Struc-
ture registration is required for private piers
or docks that are 100 feet long or less and
25 feet wide or less and require no dredging
or filling, as authorized by the Natural
Resources Code, §33.115. Though School
Land Board approval is not required feor
construction, the applicant must register the
location of the structure. The registration is
valid for the life of the structure.
(A) Filing fee—$5.00.
(B) Annual Fee—no charge.
(3) Coastal easement fees.
(A) Fixed Fee Schedule.
(i) Piers and Docks.
(I) Private activity less than
or equal t6 300 feet long and less than 2,500
square feet in area:
(-a-) filing fee—$5.00;
(-b-) annual fee—no
charge.
(I) Private activity greater
than 300 feet long and/or greater than 2,500
square feet in area:
(-a-) filing fee—$50;
(-b-) annual fee—$.10 per
square foot for all area greater than 300 feet
long and/or greater than 2,500 square feet
in area/$100 minimum.
(III) Public activity:
(-a-) filing fee—$5.00;
(-b-) annual fee—no
charge.
(IV) Commercial:
(-a-) filing fee—$50;
(-b-) annual fee—$.20 per
square/$100 minimum.
(ii) Marinas.
(I) Clear Lake:
(-a-) filing fee—$50;
(-b-) annual fee—$4.00
per boat slip linear foot.
(II) Other:
(-a-) filing fee—$50;
(-b-) annual fee—$3.00
per boat slip linear foot.
(iij) Wharf.
(I) Filing fee—$50.
(II) Annualfee—$.30 per
square foot/$100 minimum.
(iv) Breakwaters, jetties,
groins.
(I) Private activity involving
a structure less than 30 feet long:
(-a-) filing fee—$5.00;
(-b-) annual fee—no
charge.
(II) Private activity involv-
ing a structure greater than 300 feet in length:
(-a-) filing fee—$50;
(-b-) annual fee—S$.10 per
square foot/$25 minimum.

(III) Public activity:

(-a-) filing fee—$5.00;
. (-b-) annual fee—no
charge.

(IV) Commercial activity:

(-a-) filing fee—$50;
(-b-) annual fee-—$.20 per
square foot/$100 minimum.
(vJ Dredging.
(I) Mineral interest holder:
(-a-) filing fee—$50;
(-b-) annual fee:

(-1-) first year fee for
new dredging—3$.02 per square foot/$100
minimum,;

(-2-) maintenance
dredging after first year of easement—3$.005
per square foot.

(II) Private activity:

(-a-) filing fee—$50;
(-b-) annual fee:

(-1-) first year fee for
new dredging—$.03 per square foot/$100
minimum;

(-2-) maintenance
dredging after first year of easement—$.005
per square foot/$100 minimum,

(III) Public activity:

(-a-) filing fee—$5.00;
(-b-) new or maintenance
dredging—no charge.

(IV) Commercial activity:

(-a-) filing fee—$50;
(-b-) annual fee:

(-1-) first year fee for
new dredging—$.05 per square foot/$100
minimum;

(-2-) maintenance
dredging after first year of easement—3$.01
per square foot/$100 minimum.

(B) Alternate commercial and in-
dustrial rate formulas.
(i) Channel: commercial ac-
tivity.

(I) Filing fee—3$50;

(I) Annual fee—channel
density formula, or, if channel does not pro-
vide access for marina, basin formula.

(III) Evaluation fee—as de-
fined.

(ii) Basin: commercial and in-
dustrial activity.
(I) Industrial activity:
(-a-) filing fee—$50;
(-b-) annual fee—indus-
trial activity formula;
- (-c-) evaluation fee—as

defined.
(II) Commercial activity:
(-a-) filing fee—$50;
(-b-) annual fee—basin
formula;
(-c-) evaluation fee—as
defined.
(iii)  Fill area: all activity.
(I) Private activity/public
activity:

(-a-) filing fee—3$50;
(-b-) annual fee—$.10 per
square foot, $25 minimum, or fill formula;
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(-c-) evaluation fee—as
defined.
(II) Commercial/industrial:
(-a-) filing fee—$50;
(-b-) annual fee—$.20 per
square foot, $100 minimum, or fill formula;
(-¢-) evaluation fee—as
defined.
(4) Cabin permits.

(A) Fees:

(i) refundable deposit—$200;

(ii) annual fee, per square foot
of floor space (roofed and unroofed) exclud-
ing piers, docks, and walkways—$.60;

(iif) contract renewal—$175;

(iv) assignment—$125;

(v) permit reissuance—$325;

(iv) late payment penal-
ty—10% of annual rent.

(B) Term—not to erceed five
years.

(C) The permittee may apply for
a continuation of the previous fee if the per-
mit was issued prior to July 18, 1983 (the
date of the initial rate increase), and if the
annual fee will impose an undue financial
hardship on a current permit holder.

(c) Term. The term for all coastal
leases and coastal easements not previously
specified is negotiable. School Land Board
approval is required prior to construction.

(d) Rental adjustments.

(1) Methods.

(A) Fill area and basin. At every
five-year interval in the term of the easement,
the rental fees determined by either the basin
formula, industrial activity formula, or fill
formula will be adjusted by redetermining
the appraised market value of the adjacent
littoral property. The rental payment will be
determined by the applicable rate formula
used in determining the original rate.

(B) Channel.

(i) Five year adjustment. At
every five year interval in the term of a chan-
nel easement, the rental fee for the easement
will be adjusted. If the basin formula was
used to determine the original easement fee,
the fee will be adjusted by redetermining the
appraised market value of the adjacent lit-
toral property, and inserting the new value
into the basin formula. If the channel den-
sity formula was used to determine the ori-
ginal easement fee, the fee will be adjusted
by redetermination of the average regional
slip rate and the regional slip occupancy, ef-
fective on the date of the readjustment, and
recomputation of the channel density for-
mula with the new values and the channel
maintenance discount.

(i) Channel maintenance dis-
count. The first year fee for channel ease-
ments, determined by either the channel
density formula or the basin formula, will
be 100% of the value determined by the ap-
plicable formula and for the second and all
subsequent years of the easement, the rent-
al fee will be 75% of the value determined
by the applicable formula including any re-
adjustments.

(2) Minimum and maximum ad-
justment. All rental adjustments determined
by reappraisal of the adjacent littoral pro-
perty can increase by no more than 40% of
the previous five years’ rental nor by less
than 20% of the previous five years’ rental.
This subsection is subject to School Land
Board’s discretionary authority.

(e) Discretionary authority. The
School Land Board may reduce or waive any
fee set forth herein if such action would be
in the best interest of the permanent school
fund as determined by the School Land
Board.

(f) Implementation.

(1) Graduated payment schedule. A
graduated payment schedule shall be im-
plemented with regard to the applicable rate
formula such that upon granting a new or
upon renewal of a coastal easement the
School Land Board shall charge 20% of the
fee rate for the first year after the effective
date hereof, 40% of the fee rate for the se-
cond year after the effective date hereof,
60% of the fee rate for the third year after
the effective date hereof, 80% of the fee rate
for the fourth year after the effective date
hereof, and 100% of the fee rate for the fifth
year after the effective date hereof and all
subsequent years of the coastal easement.
The graduated payment schedule for the ap-
plicable rate formula shall not apply to any
coastal easements granted after September
30, 1992, or to any state encumbered land
which the graduated payment schedule pro-
vided in this subsection has previously been
applied. Notwithstanding anything to the
contrary in this subsection, the graduated
payment shall not be less than any annual
payment for the same easement at the ap-
plicable fixed fee.

(2) New residential developments.
Upon the application for an easement asso-
ciated with the development of a multi-unit
or single-family residential project, the ease-
ment application will be processed and fee
determined according to the appropriate
commercial activity rate. Upon the sale of
an individual residential unit associated with
the easement, with sufficient infrastructure
in place to convert use of the unit to private
use (and use of associated easement to pri-
vate activity), the original easement appli-
cant, upon agreement with the commissioner
of the General Land Office, may pay a con-
version fee not to exceed 5.0% of the ap-
praised market value of the unit and have
the easement fee reduced by the percentage
that the sold unit represented to the total
number of units associated with the ease-
ment. At the time the conversion fee is paid
under the provisions herein, the unit will then
be considered to be subject to the private ac-
tivity rates upon renewal of the easement.
For uriits already sold prior to the effective
date of this section, conversion to a private
activity rate will be granted without the pay-
ment of the conversion fee.

(3) Additional terms. The commis-
sioner of the General Land Office may re-

quire, as a condition for the granting of an
easement set forth in this section, such ad-
ditional terms that he feels are necessary to
secure performance under any such ease-
ment.

This agency hereby certifies that the rule
as adopted has been reviewed by legal
counsel and found to be a valid exercise
of the agency’s legal authority.

Issued in Austin, Texas, on September 18, 1987.

TRD-8708057 Garry Mauro
Commissioner

General Land Office

Effective date: October 9, 1987

Proposal publication date: July 24, 1887

For further information, please call
(512) 463-5009.
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Part X. Texas Water
Development Board

Chapter 363. Rules Relating to
Financial Programs

Introductory Provisions

*31 TAC §363.2

The Texas Water Development Board
adopts an amendment to §363.2 without
changes to the proposed text published
in the August 14, 1987, issue of the Texas
Register (12 TexReg 2671). The amend-
ment removes the definition of the term
“lending rate” from the section because
it is inaccurate after the passage of Sen-
ate Bill 259 by the 70th Legislature, 1987,
which removes the statutorily set lending
rate and allows the board to establish a
lending rate.

No comments were received regarding
adoption of the amendment.

The amendment is adopted under the Tex-
as Water Code, §6.101, and Senate Bill 259,
70th Legislature, 1987, which authorizes
the board to adopt rules necessary to
carry out its powers and duties.

This agency hereby certifies that the rule
as adopted has been reviewed by legal
counsel and fotind to be a valid exercise
of the agency'’s legal authority.

Issued in Austin, Texas, on September 18, 1987.

TRD-8708050 Nancy Matchus

Assistant General
Counse!

Texas Water

Development Board

Effective date: October 9, 1987
Proposal publication date: August 14, 1987
For further information, please call

(512) 463-7850.
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Policy Declarations
%31 TAC §363.38

The Texas Water Development Board
adopts new §363.38, with changes to the
proposed text published in the August 14,
1987, issue of the Texas Register (12 Tex-
Reg 2671). This new section adopts a new
board policy concerning its lending rate.

Senate Bill 259, passed by the 70th
Legislature, 1987, removes the statutorily
set lending rate and allows the board to
establish a lending rate for its loans. The
new section establishes the policy for
determination of such lending rate, which
may vary with individual loans based on
the loan maturity and type of loan, among
other factors. The board enacted a similar
section on May 21, 1987, on an emergen-
cy basis. In the second sentence in sub-
section (c), the word “will” is changed to
the word “may,” in order to afford the
board full discretion in setting lending
rates for special projects.

No comments were received regarding
adoption of the new section.

The new section is adopted under the
Water Code, §6.101, which authorizes the
board to adopt rules necessary to carry
out its powers and duties; and Senate Bill
259, 70th Legislature, 1987.

§363.38. Lending Rate.

(a) Policy. It is the policy of the board
through the implementation of the lending
rate to serve the communities of the state by
passing on the credit of the state to political
subdivisions in the form of loans with in-
terest rates which reflect the state’s cost of
funds. The board will establish rate scales
for each maturity of loans to political sub-
divisions. In establishing the lending rate
scales, the board will take into account the
true interest cost of the money to the state,
including issuance costs and the risks asso-
ciated with the operation of the financial
assistance program. The board will con-
tinuously review the lending rate scale, in
light of current market conditions, and
should there be substantial changes in market
conditions, alter the scale if changes are
necessary.

(b) Implementation. The rate scale ap-
plied may be determined by the type of pro-
ject and/or the type of pledge received. The
projects will be divided into three groups: the
first group will include water development
projects; the second includes water quality
enhancement projects; and the third includes
flood control projects. Within these groups,
scales may be categorized by the type of
pledge received. The board reserves the right
to determine the lending rate scale applied
and maturity schedule for each loan.

(¢) Special projects. The board may,
from time to time, be approached by poli-
tical subdivisions with proposed projects
which may require special financing by the
board. Because of the special and unusual
characteristics of these projects, separate

lending rates for these projects may be
established to fit the special circumstance
that may be applicable to these projects.

(d) Two hundred seventy-day com-
mitment. The board, from time to time,
finds itself in a position of investing idle
bond proceeds at a rate substantially below
the cost of bond proceeds. For this reason,
financial assistance commitments will remain
in effect for no longer than 270 days; how-
ever, the applicant may request that the
board extend this commitment beyond the
original 270 days. If the board extends the
loan commitment beyond the 270 days, it
reserves the right to assess a fee for these eX-
tensions. Each fee will be established on a
case-by-case basis after board consideration
and approval.

This agency hereby certifies that the rule
as adopted has been reviewed by legal
counse! and found to be a valid exercise
of the agency’s legal authority.

Issued in Austin, Texas, on September 18, 1987.

TRD-8708051 Nancy Matchus

Assistant General
Counsel

Texas Water

Development Board

Effective date: October 9, 1987
Proposal publication date: August 14, 1987
For further information, please call

(512) 463-7850.
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Formal Action by the Board
31 TAC §363.72

The Texas Water Development Board
adopts an amendment to §363.72, without
changes to the proposed text published
in the August 14, 1987, issue of the Texas
Register (12 TexReg 2672). This section
had indicated that the board’s commit-
ment for financial assistance expires 360
days after the board’s action making the
commitment, unless extended. The
amendment changes the 360-day commit-
ment period to 270 days, and indicates
that the development fund manager could
recommend that the board assess a fee
of the applicant for any extension.

No comments were received regarding
adoption of the amendment.

The amendment is adopted under the Tex-
as Water Code, §6.101; and Senate Bill 259,
70th Legislature, 1987, which authorizes
the board to adopt rules necessary to
carry out its powers and duties.

§363.72. Action of the Board on Appli-
cation. At the conclusion of the meeting
to consider the project, the board may re-
solve to approve, disapprove, amend, or con-
tinue consideration of the application. If the
board commits itself to participate in the
project, such commitment for financial as-
sistance shall expire 270 days after the
board’s action making the commitment, un-

less another time for expiration of the com-
mitment is stated by the board or the period
of time for expiration of the commitment is
extended by the board. Any extension must
be requested of the board by application filed
with the development fund manager. Prior
to referring such request to the board for
consideration, the development fund man-
ager may require the refiling of or updating
of information contained in the original ap-
plication. After such information is provid-
ed, the development fund manager will refer
the request to the board along with his re-
commendation, including whether a fee
should be assessed the applicant for the ex-
tension, and amount of any such fee. Notice
of the time and place of board considera-
tion will be given to the applicant’s desig-
nated representative.

This agency hereby certifies that the rule
as adopted has been reviewed by legal
counsel and found to be a valid exercise
of the agency’s legal authority.

Issued in Austin, Texas, on September 18, 1987.

TRD-8708052 Nancy Matchus

Assistant General
Counsel

Texas Water

Development Board

Effective date: October 9, 1987
Proposal publication date: August 14, 1987
For further information, please cail

(512) 463-7850.
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TITLE 40. SOCIAL
SERVICES AND
ASSISTANCE

Part I. Texas Department
of Human Services

Chapter 15. Medicaid
Eligibility

Subchapter W. Medicare Benefits
and Buy-In

%40 TAC §15.2203

The Texas Department of Human Services
(DHS) adopts an amendment to §15.2203
without changes to the proposed text
published in the July, 17, 1987, issue of the
Texas Register (12 TexReg 2332).

The amendment is necessary to help en-
sure that private insurance, tort settie-
ments, and other third party resources
(TPRs) pay for their share of clients’
medical services, thereby saving Medi-
caid dollars.

The amendment will function by specify-
ing that public law requires individuals to
cooperate in reporting TPR information
and to assign TPR benefits to the depart-
ment, and that this cooperation is a con:
dition of Medicaid eligibility.
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No comments were received regarding the
adoption of the amendment.

The amendment is adopted under the
Human Resources Code, Title 2, Chapters
22 and 32, which provides the department
with the authority to administer public
and medical assistance programs.

This agency hereby certifies that the rule
as adopted has been reviewed by legal
counsel and found to be a valid exercise
of the agency’s legal authority.

Issued in Austin, Texas, on September 17, 1987.

TRD-8707981 Marlin W. Johnston
Commissioner
Texas Department
of Human Services

Effective date: November 1, 1987

Proposal publication date: July 17, 1987

For further information, please call
(512) 450-3766.
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Part IX. Texas Department
on Aging

Chapter 267. Nutrition
Services Standards

*40 TAC §§267.1-267.12

The Texas Department on Aging adopts
new §§267.1-267.12. New §§267.1-267.11 are
adopted with changes to the proposed
text published in the May 29, 1987, issue
of the Texas Register (12 TexReg 1739).
New §267.12 is adopted without changes
and will not be republished.

The new sections detail the quality of ser-
vice expected from service providers who
provide meals prescribed by the Older
Americans Act, Titles llIC1 and C2, and
govern the minimum level of quality of
service for these meals, requirements for
staff, training, and facilities. The new sec-
tions also detail the responsibilities of
area agencies on aging and grantees re-
garding these services; and the respon-
sibilities of the Texas Department on
Aging in overseeing the operation of nutri-
tion services funded under the Older
Americans Act and the Omnibus Hunger
Act of 1985.

The new sections provide the standardiza-
tion of nutrition services by service pro-
viders to establish comparable levels of
services for the elderly throughout the
state and improvement of existing ser-
vices through uniform review of service
providers.

A number of comments were received
regarding adoption of the new sections.
Many of the comments were related to the
same paragraph. Consequently, a sum-
mation of these comments is provided by
paragraph commented upon. The depart-
ment has indicated instances where
wording is altered based on these
comments.

Regarding the definition of the word
“homebound” in §267.1, it was suggested
that the definition not address the ex-
istence of support systems. The depart-
ment feels that the existence of support
systems, however subjective, can and
must be considered. As to the question
about whether the presence of a home-
maker constitutes a part of the support
system to be considered in determining
eligibility, the department recommends
that it be considered. The department
recommends that when case managers
are developing a case plan, they keep in
mind that it is usually more cost-effective
to have a meal delivered than to pay a
homemaker to prepare a meal in the
home. If the homemaker is required.to
prepare meals, the client is considered in-
eligible for delivered meals on those days,
unless, according to a needs assessment,
both meals are needed, and the delivered
meal is stored properly. The same in-
dividual evaluation should be applied
when the client has intermittent support
of family or neighbors.

Regarding the definition of nutrition ser-
vices coordination, that component of
service has been renamed nutrition con-
sultation services so that it will not be
confused with the rules for supportive ser-
vices coordination. Nutrition Technical
Assistance Memorandum Number 87-1
provides guidelines for the application of
this section.

Regarding the definition of qualified
dietary consuitant, the department will
continue to define qualified dietary con-
sultant to include state-approved dietary
consultants as eligible under the defini-
tion until it can be demonstrated that use
of such consultants compromises these
standards.

Regarding the definition of a qualified
dietary manager, the addition of “comple-
tion of a dietary managers course” has
been included in the definition since this
is a component of the certification pro-
cess of dietary managers.

In §267.2(a), units of service are provided
for meals, nutrition outreach, nutrition
education, and nutrition consultation ser-
vices separately. They can be budgeted
or contracted separately, but do not have
to be budgeted or contracted separately.
All references are changed from nutrition
services coordination to nutrition con-
sultation services to coincide with the
definition given in §267.1.

In §267.2(d), age eligibility criteria or any
other changes that may resuit from reau-
thorization of the Older Americans Act
will be addressed when any such amend-
ments are passed. A suggestion to re-
strict guests to those of participants is in
contradiction to the Older Americans Act.
The department has changed the word-
ing in this paragraph to indicate that it
agrees that participants of adult day care
facilities that receive Title Il funds may
receive Title Il meals. The purpose of the

section is to prevent double payment for
services purchased with federal funds.

The department determines that meals
sold as a part of fundraising activities and
the recovery of full meal cost should be
in accordance with an area wide policy of
the area agencies and thus deleted from
the state standards.

In §267.2(d) and §267.8(w) the department
agrees with the comment that it is the re-
sponsibility of those producing the food
to taste the food. However, it is a federal
law that ineligible staff under 60 cannot
be served a meal purchased with Title Il
funds. Requirements for recovery of meal
costs were clarified. Alternative funding
for these meals can be sought. Technical
assistance is available in accounting for
cost recovery.

In §267.2(e) and §267.5(e), the department
defines economic need in the same terms
as it defines low-income for purposes of
targeting services under the Omnibus
Hunger Act. Low income (or economic
need) is defined as income at or less than
125% of the federal poverty guidelines.
This definition is to be used strictly for
reporting of participant characteristics
and in no way implies a means test that
would be used to deny service to eligible
individuals. The inclusion of minorities in
the target group was questioned. The de-
partment's response is that it has adopted
a formal policy to increase minority par-
ticipation in conjunction with a nation-
wide initiative by the Administration on
Aging. This is justified by evidence that
minority elderly in Texas tend also to be
economically needy. The wording has
been clarified for the home delivered
meals preferred target group to reflect the
definition given for homebound elderly.

In §267.3(a) and §267.6(a), the schedule of
service for both congregate and home
delivered is required by the Older Amer-
icans Act to be at least one meal per day
at least five days per week. The depart-
ment agrees to allow area and local dis-
cretion regarding provision of service on
holidays. However, as a means of assur-
ing a minimum standard, the requirement
has been amended to assure a minimum
provision of service 250 days per year. If
a service provider wishes to be open fewer
than 250 days, it may serve multiple meals
for consumption during a three-day week-
end.

In §267.3 the words “provisioning of” have
been changed to “providing”. Change in
the wording was also made pertaining to
assistance of participants to broaden
scope.

In §267.3, the department has made a
clarification regarding the policy for
handling leftover food.

In §267.3(e) and §267.6(m), the require-
ment related to nutrition education
materials has been amended to state that
materials do not need to be approved for
a particular provider's use, but need to be
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distributed by an approved source. The
department will provide updated lists of
approved sources by memorandum. The
purpose is to assure that nutrition sites
do not disseminate fraudulent guidance
or misinformation. Appropriate resources
for materials for the homebound may be
available from the department. The de-
partment maintains that the minimum fre-
quency can be achieved through com-
bined use of a variety of resources such
as site managers, volunteers, and other
community resources. With regard to fre-
quency of nutrition education, the require-
ment for monthly programs of 15 minutes
is interpreted by the department to be the
minimum to meet the requirements of the
OAA. The heading was also changed from
education to nutrition education to iden-
tify scope.

In §267.4(e)(1), the term “walkers” has
been added to define adequate aisle
space needed.

In §267.4(f), the requirement to post a
Texas Department on Aging funded site
poster has been added.

In §267.5(d), the wording for the eligibili-
ty for home delivered meals has been re-
worded to coincide with the Older Amer-
icans Act definition.

In §267.6(b), the wording has been
clarified and shortened. A reference to
267.8(d) also has been added.

In §267.6(d), the department maintains
that home delivered meals must be hand-
ed to the participants as proposed be-
cause it is viewed as an essential mini-
mum step toward meeting the AoA re-
quirements for monitoring the partici-
pant’s condition. Wording was also
clarified.

In §267.6(e), the definition and require-
ment for sealed meal packaging is a Texas
Department of Health rule. The purpose
of sealing meals is to protect the meal
from contamination and to minimize heat
losses during transportation. The depart-
ment interprets this to mean that the
following meal packaging materials satis-
fy health department requirements: card-
board or foam containers with snap-on or
heat-sealed lids, aluminum trays with
crimped-on lids, and permanent trays with
tight-fitting lids. Foam trays with hinged-
lids must be wrapped in plastic film or foil
to satisfy this requirement. Availability of
appropriate packaging for blind and dis-
abled participants is a requirement of the
Older Americans Act. Other funding re-
sources may be sought to help defray
costs.

In §267.6(f), wording and temperatures
have been clarified.

In §267.6(h), the four-hour limit on holding
time for hot foods has been maintained
for two reasons: current meal delivery
systems do not generally assure consis-
tently safe holding temperatures, and the

nutritional and aesthetic quality of the -

food deteriorates the longer the food is

held. Some states use a two or three hour
limit. If compliance requires substantial
investment in decentralization of meal
packaging, a long-range proposal should
accompany a waiver request.

In §267.6(j), temperature has been clarified
to indicate less than 0°

In §267.6(k), in-house monitoring of home-
delivered meal routes can be done by dis-
tribution site supervisors or drivers after
training. Project management staff are
only necessary to spot-check for accuracy
and review documentation to identify pro-
blems.

In §267.6(1), the heading has beef
changed from outreach for clarification.

In §267.7(b), with regard to standards for
fat and sodium in the menus, the pro-
posed section requiring maintenance of
optimal nutritional status will begin to
place emphasis on the reduction of salt,
fat, and simple sugars in the menus.
Guidelines for implementation will be
available by technical assistance mem-
orandum.

In §267.7(c), the waiver process for menu
approval in the proposed standards has
been omitted. Approval by the area agen-
cy on aging may be possible as an alter-
native in accordance with guidelines to
be distributed by memo.

In §267.7(d), the department agrees that
the provision of a cold food source for
vitamin C at each meal may increase meal
cost and may cause repetitive use of cer-
tain menu items. The department there-
fore deletes this requirement from the
standards. Number of nutrients for docu-
mentation has been changed to six to re-
flect content of the paragraph.

In §267.7(e), it should be noted that the
quick checklist method is an allowable
method of nutrient analysis documenta-
tion that will demonstrate adequacy for
most, if not all, menus.

In §267.7(g), the department maintains
that the limit of three high starch items
per meal allows for menu planners to con-
trol calories and still plan complex car-
bohydrate/high fiber meals suitable for
diabetics.

In §267.7(h), the use of selective menus
and salad or dessert bars has been clari-
fied. The second meal per day may not de-
viate from the standard menu pattern.

In §267.7(i), the requirement that a daily
menu will not be repeated more than one
time per month has been added.

In §267.8(b), the heading has been
changed from service changes to parallel
meal provider responsibilities.

In §267.8(d), wording has been clarified.

In §267.8(m) and (n), the department
agrees to omit limits on salaries from Ti-
tle Il of directors and site managers.

In §267.8(g), the allowable food sources
paragraph has been rewritten to provide

that donated fresh produce is permitted
under the specified conditions.

In §267.8(h), as to whether the cost for pro-
vision of special diets is reasonable, the
criteria for making such an evaluation
should be included in performance-based
contract specifications and reflected in
the bid price. The heading also has been
changed from special diets to modified
diets to describe the scope more in depth.

In §267.8(i), the department suggests that
the evaluation for adequate availability of
interpreters must be addressed according
to each situation and in consultation with
experts in the area of compliance with the
Rehabilitation Act, §504.

In §267.8(j) and §267.9(h), the proposed re-
quirement concerning weather-related
emergencies is intended to assure com-
pliance with the Older Americans Act. It
states that a plan is required to meet
needs of needy regular participants. Such
a plan may or may not require the avail-
ability of all provider facilities. The depart-
ment recognizes that existing lease
agreements may preclude inclusion of
certain facilities in the plan and that the
severity of the disaster has a great bear-
ing on the issue, but feels that communi-
ties should discuss every contin-
gency as it affects older citizens.

In §267.8(k), the term “readily” has been
deleted.

Regarding §§267.8(m), 267.9(k), and
267.10(j), the justification for requiring key
supervisory staff to take the 15-hour
course in food protection is that the Texas
Department of Health has identified this
as the most effective of all preventive
measures. Recent legislation will assure
increasing availability of the course. The
course is available by mail if travel costs
are a problem. Responsibility for cost lies
primarily with the employee since this is
a basic qualification for employment.
However, state and area agency funds
have been and may be used to supple-
ment local training efforts. The depart-
ment also agrees to delete the require-
ment for the director of a meal provider
agency to have a high school diploma or
a GED.

In §267.8(n) and §267.9(m), the sections
specifying staff training have been re-
named staff orientation and training to
help clarify that the burden of this require-
ment is strictly on the service provider.
This is to differentiate essential orienta-
tion to the job from other types of staff
development training which have been
and may be provided by the department
or the area agency. Specialized training
to meet job qualifications, such as the
15-hour course in food protection, is the
responsibility of the individual or of the
individual's employer. The definition used
for volunteers is that required by the Ad-
ministration on Aging (AoA) for program
performance reports, and cannot be
changed. Volunteers working less than
eight hours per month in a quarter do
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qualify under other definitions, including
RSVP. The proposed requirements for
training of volunteers have been main-
tained only for those meeting the AoA
definition.

In §267.8(0) and §267.9(n), wording has
been clarified to make service provider
and meal provider responsibilities identi-
cal.

In §267.8(q) and §267.9(0), the requirement
for supplies inventory has been deleted
as a part of the financial records required
by the service provider or meal provider.
Wording has been clarified to replicate
service and meal provider responsibilities.

In §267.8(r) and §267.9(p), wording has
been clarified to make service provider re-
sponsibilities and meal provider respon-
sibilities identical.

In §267.8(t) and §267.9(r), wording has
been clarified to make service provider
and meal provider responsibilities identi-
cal.

In §267.8(v), the Administration on Aging
requires that nuirition programs be will-
ing to receive food stamps as a form of
contribution. A project is advised to sur-
vey the interest in this option annually. If
the interest warrants, application must be
made to the Texas Department of Human
Services. The department maintains that
the recovery of cost can be interpreted as
acharge and may be subject to sales tax.

In §267.8(w), wording hves been clarified.

In §267.9(f), temperature range and word-
ing has been clarified.

In §267.9(g), wording has been changed
to alert the area agency on aging and the
Texas Department on Aging immediately
of any food borne illness complaints. A
written report of the investigative and cor-
rective action would then foliow within 24
hours.

In §267.9(j), wording has been clarified.

In §267.9(1)(8), the words “meal pattern re-
quirements” have been deleted for clari-
fication.

In §267.9(q), wording has been revised.
The department agrees that kitchen in-
spections (rather than licensing of kitch-
ens) should be the required activity. Com-
pliance can be documented by efforts to
obtain inspections and/or descriptions of
an alternative activity that provides the
same benefit.

In §267.10(0), wording has been clarified
to present two methods of reimbursement
for USDA cash.

in §267.11(f), wording has been clarified.

In addition to the extensive changes men-
tioned previously, review by the TDoA staff
resulted in changes in order of subpara-
graphs in §§267.7-267.10. The subpara-
graphs were realigned to improve reada-
bility of the text.

Finally, comments were received which

took issue with the statements that there
will be no fiscal implications for state or
local government or small businesses as
a result of enforcing or administering the
sections and there is no economic cost
to individuals who are required to comply
with the proposed section.

The Texas Department on Aging views any
costs to the department as a result of pro-
mulgation of the new sections to be a rou-
tine cost of administration of Title IlI
programs. No new facilities, equipment,
or personnel costs were incurred due to
promulgation of these standards.

The effect on local government (meaning
regional councils and other grantees),
likewise, should be minimal or non-exis-
tent, since administrative funds are in-
cluded in Title Il grants and facilities,
personnel, and equipment are currently
available. In the case of service providers
or small businesses, there may be some
additional costs. However, it is extremely
difficult for the Texas Department on Ag-
ing to forecast these costs. Each service
provider has staff, equipment, and faci-
lities in place and operates under guide-
lines either developed or adapted from
requirements currently in existence. Cost
of conversion to these standards should
be nil or minimal since many of the ser-
vice providers have procedures in place
which parallel or conform to many of the
requirements promulgated. in any event,
the TDoA could not develop realistic
state-wide service provider cost factors
without time consuming, difficult, and ex-
pensive surveys—many of which would
have been of doubtful accuracy. Because
of this and the need to move expeditiously
for implementation of performance based
contracting as mandated by the Legis-
lative Budget Board, the department an-
ticipated, correctly, that few comments on
economic impact would be received.

The Texas State Board of Examiners of
Dietitians, Austin; and Dietary Consul-
tant—Health Care Facilities, Austin, com-
mented in favor of adoption of the new
sections. The Collin County Committee
on Aging, McKinney; Concho Valley Coun-
cil of Governments, San Angelo; Ex-
perienced Citizens Center, Haskell;
Hedley Senior Citizens Association,
Hedley, Kent County Senior Citizens,
Jayton; Lamb County Senior Citizens
Club, Littlefield; Meals on Wheels, Inc., of
Tarrant County, Fort Worth; Meals on
Wheels of Smith, Wood, and Camp Coun-
ties, Tyler; Dietary Consultant, Memphis;
North Dickens County Senior Citizens
Association, Dickens; Panhandle
Regional Planning Commission, Amarillo;
Permian Basin Regional Planning Com-
mission, Midland; the City of San Antonio:
Human Resources and Services, San An-
tonio; Seagraves Senior Center,
Seagraves; Senior Citizens Services, Fort
Worth; Slaton Senior Citizen Service
Center, Slaton; South Plains Association
of Governments, Lubbock; South Texas
Development Council, Laredo; Texoma

Regional Planning Commission, Denison;
Tri-County Community Action, Inc.,
Center; Tri-County Nutrition, Junction;
Throckmorton Senior Citizens Inc.,
Throckmorton; West Central Texas Coun-
cil of Governments, Abilene; and Yoakum
County Senior Citizen Association,
Denver City, comment against adoption
of the new sections. In addition the Texas
Association of Regional Councils com-
mented on the department’s spirit of
cooperation in considering all recommen-
dations and the action taken to either
modify or provide insight into the necessi-
ty of certain provisions of this title.

The new sections are adopted under the
Human Resources Code, Chapter 101,
which provides the Texas Department on
Aging with the authority to promuigate
rules governing the operation of the
department.

§267.1. Definitions. The following words
and terms, when used in this chapter, shall
have the following meanings, unless the con-
text clearly indicates otherwise.

Congregate meal—A hot or other ap-
propriate meal served to an eligible person
which meets Title III nutrition service stan-
dards and which is served at a congregate
meal site.

Congregate meal site—The generic
term for a facility and/or a minimum level
of service within a facility that may be either
a nutrition site, a senior center, or a multi-
purpose senior center according to Texas
Department on Aging definitions. As a min-
imum level of service, it refers to the pro-
vision of meals, nutrition education, and
nutrition outreach to eligible persons and
their spouses, the cost of which is supported
in whole or in part by Title HHI-CI funds.

Congregate nutrition service provider
—An agency that is awarded a subgrant or
subcontract from an area agency on aging
to provide congregate nutrition services and
which may include meal preparation.

Congregate nutrition services—The
provision of services at a congregate meal site
in accordance with standards established in
this chapter.

Consultant—An individual on con-
tract full-time or part-time to perform pro-
fessional services.

Contact—A unit for measuring the
provision of services. One contact is recorded
each time a participant receives a service. For
group activities, each participant counts as
one contact.

Elderly—Those persons age 60 and
over and their spouses, regardless of age.

Greatest economic need—Needs that
are the result of income levels near or below
the poverty threshold.

Greatest social need—Needs that are
associated with noneconomic factors which
include physical and mental disabilities, lan-
guage barriers, or cultural or social isolation,
including that caused by racial or ethnic sta-
tus, which restrict an individual’s ability to
perform normal tasks or threaten one’s ca-
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pacity to live independently.

Homebound—Confined to the home
and unable to prepare one’s own nutritious
meals and whose isolation may be demon-
strated by lack of support to obtain nutri-
tious meals from family, friends, or other
resources.

Home-delivered meal—A meal deli-
vered to a homebound person.

Home-delivered nutrition service
provider—An agency that is awarded a
subgrant or subcontract from an area agen-
cy on aging or nutrition service provider to
provide home-delivered nutrition services
and which may include meal preparation.

Home-delivered nutrition services—
The provision of services to a homebound
elderly person in his/her place of residence
in accordance with standards established in
this chapter.

Information and referral—The pro-
vision of specific information to an older
person or provider about available public
and voluntary services and resources (in-
cluding name, address, and telephone num-
ber of service or resource) and/or linkage
with appropriate community resource(s) to
ensure necessary service will be delivered to
the older person. Referral must include con-
tact and follow-up with the provider and/or
older person, and may accompany advocacy.

Meal—Food provided in accordance
with the standard established in this chapter.

Meal carrier—A container designed
and used to transport bulk containers of
food or individually packaged meals, to in-
clude picnic chests with lids, thermal.
envelopes, and thermal bags if they meet per-
formance criteria. National Sanitation Foun-
dation approval is not required.

Meal cost—For purposes of mini-
mum recovery of costs for ineligible meals,
the total service unit cost, including ad-
ministrative cost, minus the proportion of
unit cost allocated to overmatch and in-kind
match.

Meal packaging—Permanent or dis-
posable trays or cups with lids or seals, and
bags or boxes which are designed and used
for delivery of individual servings of food
for a meal.

Meal provider—An agency or orga-
nization that is awarded a subgrant or con-
tract from the area agency on aging or a
congregate or home delivered nutrition ser-
vice provider to provide meals. A meal pro-
vider does not have to be the same entity as
a service provider.

Menu cycle—A preplanned written
sequence of daily menus for a minimum of
four weeks.

Multipurpose senior center—A facili-
ty open to older persons at least six hours
per day, five days per week, that provides
meals or nutritious foods at least once per
week, programs in nutrition and health edu-
cation, exercise, and physical fitness at least
once per month, and access to other services
including information and referral, transpor-
tation, health screening, and volunteer ac-

tivities.

Nutrition consultation services—
Activities usually performed by a service pro-
vider that may be either contracted separate-
ly or provided as a direct service by the area
agency on aging. Such activities do not in-
clude area agency on aging responsibilities
for site monitoring, menu monitoring, and
technical assistance as established in this
chapter. Nutrition consultation services is
limited to nutrition education, centralized or
cooperative menu planning and/or purchas-
ing, and communication and problem reso-
lution when the service provider is different
from the meal provider.

Nutrition education—The provision
of information by which individuals gain
understanding, skill, and motivation neces-
sary to promote and protect nutritional well-
being through better food choices.

Nutrition outreach—An activity de-
signed to seek out and identify, on an ongo-
ing basis, the maximum number of the
hard-to-reach, isolated, and withdrawn tar-
get group eligible individuals throughout the
program area. )

Nutrition site—A type of congregate
meal site that offers a minimum level of ser-
vices and does not necessarily meet the
minimum standards for senior centers or
multipurpose senior centers.

Participants—Those older persons
age 60 years or older and their spouses who
receive one or more services as defined here.

Participant-day—A unit of service
for reporting attendance of one participant
for any part of one day for receipt of one
or more services. When participant-day is
used to measure congregate nutrition ser-
vices, one of the services received will be a
meal.

Performance based unit rate contract
—A contract for service which reimburses
the service provider at a contractually
negotiated fixed rate for a unit of service
provided according to specified performance
standards.

Performance standards—The mini-
mum standards under which aging services
may be contracted with Older Americans Act
funds, as published in this chapter.

Potentially hazardous food—Any
food that consists in whole or in part of milk
or milk products, eggs, meat, poultry, fish,
shellfish, edible crustacea, or other ingre-
dients including synthetic ingredients, in a
form capable of supporting rapid and pro-
gressive growth of infectious or toxigenic
microorganisms. The term does not include
clean, whole, uncracked, odor-free shell eggs
or foods which have a pH level of 4.5 or
below or a water activity (Aw) value of 0.85
or less.

Qualified dietary consultant—An in-
dividual who is one or more of the follow-
ing: a registered dietitian with the
Commission on Dietetic Registration, or a
licensed or provisionally licensed dietitian
with the Texas State Board of Examiners of
Dietitians, or state-approved by the Texas

Department of Health Bureau of Long Term
Care.

Qualified dietary manager—An in-
dividual who is certified by the Dietary
Managers Association to have completed a
dietary managers course and a minimum of
100 hours of on-the-job training in a super-
visory position in the food service depart-
ment of a health care facility.

Sealed—Free of cracks or other
openings that permit the entry or passage of
moisture or other foreign matter.

Senior center—A facility open to
older persons that provides meals or nutri-
tious foods at least once per week and pro-
grams on nutrition and health education,
exercise, and physical fitness at least once per
month. A unit of service is a participant-day.

Service provider—An entity that is
awarded a subgrant or contract from an area
agency on aging or another service provider
to provide services under the area plan. A-
service provider that only provides meals is
a meal provider for purposes of these stan-
dards.

Shelf-stable—Packaged dry food, or
food processed in anaerobic containers, such
as cans, retort pouches, or ultra-high-tem-
perature pasteurized cartons, that are safe
for months without refrigeration.

Staff—Those persons employed part
or full-time and paid to perform duties
related to services for older persons.

Therapeutic diet—Meals that are
altered to meet the specific requirement of
a diagnosed disease or metabolic disorder,
to correct nutritional deficiencies, and/or to
support attainment of ideal body weight.

Unit of service—A meal served as
part of congregate nutrition services or as
part of home-delivered meal services.

Volunteers—Those persons working
at least eight hours during one month of the
quarter without pay.

§267.2. Congregate Nutrition Services Pro-
gram Description.

(a) Unit of service. The unit of service
is one meal served in accordance with Title
I1I nutrition service standards. Exceptions
will be permitted only when the area agency
on aging contracts for congregate nutrition
services, nutrition education, nutrition
outreach, or nutrition consultation services
with one or more agencies other than the
meal provider. In such cases, the following
units of service will be used.

(1) The unit for congregate nutri-
tion services will be a participant-day. The
meal-related costs for congregate nutrition
services will be combined with meal costs for
reporting purposes.

(2) The unit for nutrition education
will be one contact for a minimum of 15
minutes.

{3) The unit for nutrition outreach
will be one contact by telephone, written
communication, or in person.

(4) The unit for nutrition consulta-
tion services will be a meal served as part of
congregate nutrition services, or one contact
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of nutrition education. For reporting pur-
poses, meal-reiated costs for nutrition con-
sultation services will be combined with meal
costs.

(b) Service objective. The service ob-
jective is to promote better mental and phy-
sical health for older people through nutri-
tious meals and socialization.

(c) Service activities. Service activities
include provision of meals and nutrition
education in a group setting in a nutrition
site, senior center, or multipurpose senior
center with ongoing nutrition outreach.
Other services, including information and
referral, access to congregate meal sites,
health and educational programs, or recrea-
tional activities may also be provided by
resources other than Title IIIC].

(d) Eligibility. Any person age 60
years or over, and the spouse of that person
regardless of age is eligible for participation.
Eligibility is further described by the follow-
ing criteria.

(1) Disabled persons under 60 years
of age may receive services in accordance
with a uniform and consistent areawide pol-
icy if they reside in housing facilities oc-
cupied primarily by the elderly at which
congregate nutrition services are provided.

(2) Volunteers under 60 years of age
who work during the meal service may re-
ceive meals in accordance with a uniform
and consistent areawide policy.

(3) Guests under 60 years of age
may receive meals if doing so will not deprive
an older person of a meal and if the full meal
cost is recovered.

(4) Residents of long-term care
facilities and participants of adult day care
. centers are not eligible for Title III meals if
other federal or state entitlement programs
such as Title XIX or Title XX of the Social
Security Act are funding those meals.

(e) Preferred target group. The pre-
ferred target group consists of eligible per-
sons with the greatest economic or social
needs, and particularly low-income minori-
ty elderly and others who cannot afford to
eat adequately or who lack the knowledge,
skills, mobility, or motivation to obtain ade-
quate food.

§267.3. Congregate Nutrition Service Stan-
dards of Performance.

(a) Schedule of meal service. The ser-
vice provider agency will serve hot or other
appropriate meals at least one meal per day,
five or more days per week, and a minimum
of 250 days per year.

(b) Meal service procedures. These
procedures will include:

(1) welcoming participants to site,
keeping attendance records and encouraging
contributions;

(2) setting up serving and dining
areas; .
(3) providing of wrapped straws or
sanitary cups or glasses for milk;

(4) insuring correct portion sizes
and utensils; '

(5) insuring sanitation procedures
for staff and volunteers who serve food;

(6) taking food temperatures at
beginning of service;

(7) assisting participants with trays
who have physical difficulties; and

(8) insuring cleanup after meals,
washing non-disposable items, and disposal
of garbage.

(¢) Leftover food.

(1) Unserved leftover food will be
minimized by accurate production fore-
casting and will not include a margin for
oversized portions or second servings. Un-
served leftover food may be served to par-
ticipants at the site if proper food handling
and storage techniques have been main-
tained. See §267.9(f) of this title (relating to
Meal Provider Responsibilities) referring to
food handling.

(2) Foods served to the participant
as a part of the meal that may be taken from
the site are cake, cookies, breads, rolls, and
fresh fruit. These foods, other than whole
citrus fruits and bananas, will be wrapped
before being taken. Entrees, vegetables,
canned fruit, milk, margarine, or butter will
not be taken from the site by the participant.

(d) Nutrition outreach. Nutrition out-
reach will be performed as needed to assure
that the maximum number of eligible per-
sons may have an opportunity to participate.

(¢) Nutrition education. Nutrition
education will be provided at each congre-
gate nutrition site through at least one mon-
thly program of not less than 15 minutes.
The presenter and/or the content of all pro-
grams will be developed or distributed by a
qualified dietary consultant, county exten-
sion agent, or other sources approved by
Texas Department on Aging. Written docu-
mentation will be kept of programs pre-
sented including date, topic, source, pre-
senter, and number in attendance.

(f) Abuse, neglect, and exploitation.
Reports of suspected cases of abuse, neglect,
and exploitation will be made to the Texas
Department of Human Services hotline
(1-800-252-5400) within 24 hours of
awareness.

§267.4. Congregate Meal Site Require-
ments.

(a) Location. Location of congregate
meal sites will be as close as possible to the
majority of eligible persons in the preferred
target group in the service area. Approval
for changes or additions of locations will be
obtained in writing from the area agency on
aging.

(b) Discrimination prohibited. Non-
discriminatory practices will be observed for
participation. Facilities operated by specific
groups will not restrict participation to their
own membership nor show discriminating
preference for such membership.

(c) Site maintenance. Procedures will
assure that the facility is clean, safe, and
comfortable.

(d) Safety. Safety in congregate meal
sites will be assured through compliance with

all applicable federal, state, and local health,
fire, safety, building, zoning, and sanitation
laws, ordinances, or codes. The service pro-
vider agency is responsible for correcting any
safety, health, and fire hazards on an ongo-
ing basis as well as the following require-
ments.

(1) Evacuation procedures will be
practiced annually.

(2) A basic first aid kit will be on
the premises at all times.

(3) A fire extinguisher will be on the
premises at all times with a current inspec-
tion tag.

(e) Facility access. Accessibility for all
participants, including blind and disabled in-
dividuals, will be assured in accordance with
the Rehabilitation Act, §504. Special needs
of participants will be addressed as follows.

(1) Tables and chairs will be avail-
able for all participants and will be sturdy
and appropriate for older persons. Adequate
aisle space will be provided between tables
for persons with crutches, walkers, or
wheelchairs.

(2) Blind or disabled persons and
those with limited mobility will have special
provisions as necessary for the service of
meals and will have available, on request and
with a physician’s order, appropriate food
containers and utensils.

(f) Posting of notices. Informatior to
be posted in a conspicuous location will
include:

(1) the rights of all eligible persons
to equal opportunity and access to services;

(2) the full cost of the meal to be
recovered from ineligible persons who are
served a meal;

(3) the recommended amount for
contributions for participants and how con-
tributions are used; : ‘

(4 menus for a minimum of one
week in advance;

(5) grievance procedures for par-
ticipants;

(6) an evacuation plan;

(7) the Texas Department on Aging
information and referral toll-free number
(1-800-252-9240) and Texas Department of
Human Services hotline (1-800-252-5400);
and

(8) a poster prepared and distri-
buted by the Texas Department on Aging
which identifies Texas Department on Ag-
ing as a funding source and includes the
department’s telephone number and address.

(g) Designation of smoking areas.
Areas will be designated in conformity with
local ordinances and will comply with the
following minimum requirements.

(1) Smoking will not be permitted
in meeting rooms, classrooms, auditoriums,
restrooms, elevators, food preparation areas,
and food serving areas.

(2) Smoking in dining rooms and
offices or other work spaces will be permit-
ted in designated areas based on the es-
timated number of smokers and only with
adequate ventilation.
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(3) Smoking in corridors and lob-
bies may be permitted.

(4) No-smoking signs will be posted
in all nonsmoking areas and ashtrays will be
removed from those areas.

§267.5. Home-Delivered Nutrition Service
Program Description.

(@) Unit of service. The unit of service
is one meal delivered in accordance with Ti-
tle III Nutrition Service Standards.

(b) Service objective. The service ob-
jective is to promote better health for older
persons who are eligible for nutritious home-
delivered meals.

(c) Service activities. Service activities
include provision of meals and nutrition
education in the home, with ongoing nutri-
tion outreach, assessment of needs, and ap-
propriaté referral to other services. Other
in-home services may also be provided by
resources other than Title IIIC2.

(d) Eligibility.

(1) A person age 60 years or over
who is homebound by reason of illness, in-
capacitating disability, or is otherwise
isolated is eligible to receive home delivered
meal services.

(2) The spouse of an eligible client,
regardless of age or condition, may receive
a home-delivered meal if, according to the
" criteria, determined by the nutrition services
provider and approved by the area agency
on aging, receipt of that meal is in the best
interest of the homebound older person.

(e) Preferred target group. The prefer-
red target group consists of eligible persons
with the greatest economic or social needs,
and particularly low-income minority elderly
and others who may not eat adequate and
nutritious meals because they are incapaci-
tated or disabled due to accident, illness, or
frailty; unable to prepare meals due to their
limited mobility, psychological or mental im-
pairment, inability to safely prepare meals,
and/or lack of knowledge to select and pre-
pare nourishing and well-balanced meals;
and without resources such as family,
friends, or other community services to pro-
vide them with meals.

§267.6. Home-Delivered Service Standards
of Performance.

(a) Schedule of meal service. The ser-
vice provider agency will provide home
delivered meals at least one meal per day,
five or more days per week and for a mini-
mum of 250 meals per year. If a needs assess-
ment indicates that other resources are
available on one or more serving days, then
less than five meals per week may be deli-
vered.

(b) Assessment of need. The service
provider agency will develop and implement
procedures for determination of eligibility
and assessing the need for service to assure
that meals are delivered only to eligible per-
sons. See §267.8(d) of this title (relating to
Administrative Responsibilities for Service
Providers) referring to participant intake,
assessment and reassessment procedures.

(1) A home visit for assessment of
need for service will be documented within
two weeks of beginning service.

(2) Reassessment will be done at no
greater than six month intervals.

(c) Conditions for referral to other
services. Participants will be screened for
need and assisted in taking advantage of
other services. Conditions of the participant
will be referred to appropriate agencies ac-
cording to established procedures as follows.

(1) The meal delivery driver, other
staff, or volunteers will report to a desig-
nated person at the service provider agency
when the previous day’s food is found un-
eaten and/or where it was left the previous
day, the participant cannot be found, and
suspension of services has not been autho-
rized. The service provider agency will in-
vestigate and carry out appropriate action
the same day of awareness. ’

(2) The meal delivery driver, other
staff, or volunteers will report to the service
provider agency significant changes in the
participant’s physical or mental condition or
environment. The service provider agency
will investigate and carry out appropriate ac-
tion by the first working day after awareness.

(3) With the consent of the older
person, or his or her representative, the ser-
vice provider agency will bring to the atten-
tion of appropriate officials for follow-up,
conditions or circumstances which place the
older person or the household in imminent
danger the same day of awareness.

(4) Reports of suspected cases of
abuse, neglect, and exploitation will be made
within 24 hours of awareness to the Texas
Department of Human Services hotline (1-
800-252-5400).

(d) Meal delivery. Delivery of each
meal will be in accordance with the follow-
ing procedures.

(1) The meal will be handed directly
to the participant or permission will be
received to enter the home and convenient-
ly place the meal with direction from the par-
ticipant or an authorized caregiver. The
authorized caregiver will be designated by
both the participant and the service provider
agency.

(2) Frozen or chilled meals not in-
tended for immediate use will be placed in
the freezer or refrigerator as appropriate.

(3) The meal delivery driver or a
supervisor of volunteer drivers will assure
daily recording of delivery of each meal to
each participant.

(e) Meal packaging. Supplies and car-
riers will be used that assure that hot foods
are packaged and transported in separate
carriers from cold foods.

(1) Meal carriers used to transport
trays or containers of potentially hazardous
food and other hot or cold food will be en-
closed and equipped with insulation and sup-
plemental hot or cold sources as needed to
maintain appropriate temperatures.

(2) Meal carriers will be cleaned and
sanitized daily. If not sanitized, they must

have a sanitized inner liner.

(3) Meal packaging will be sealed to
prevent spillage, will not have food spills or
be damaged, and will be easy for the parti-
cipant to open. Appropriate packaging and
utensils for blind and disabled participants
will be available on request and with a physi-
cian’s order.

(f) Refrigeration. Refrigeration of
potentially hazardous food will be such that
foods are prechilled in less than four hours
and held at 45°F or below throughout trans-
port. Fruit or vegetable salads that do not
contain potentially hazardous foods will be
prechilled and held at 55°F or below during
transport.

(8) Hot storage. Hot storage of poten-
tially hazardous foods will be such that
foods are held until delivery at 140°F or
above except during necessary periods of
preparation. Hot foods that are not poten-
tially hazardous will be held until delivery
at 110°F or above.

(h) Holding time. Holding time for
hot food will not exceed four hours from the
time when the food is taken from the equip-
ment in which cooking or reheating is com-
pleted until it is delivered.

(i) Dried, acidic, or canned foods.
Foods that are not potentially hazardous will
be packaged and transported in covered con-
tainers protected from contamination, crush-
ing, or spillage. Instructions for rehydration
or heating of shelf-stable meals will be pro-
vided with each meal.

(3) Frozen or chilled meals. These
meals will be used only under the following
conditions.

(1) The service provider agency and
the participant are able to provide safe con-
ditions for storage, thawing, and reheating.

(2) Frozen food is packaged and
kept at 0°F or below until it is thawed for
use.

(3) Instructions for proper storage
and reheating are provided with each meal.

(4) Provisions are made, in.accor-
dance with assessed needs, for telephone calls
or personal visits by volunteers, staff,
neighbors, friends, or family members.

(k) In-house monitoring. Monitoring
by the meal provider agency will be docu-
mented for each route annually, or more
often as needed, as follows:

(1) the temperature of a test meal
or the ambient temperature in the meal car-
rier when the last meal is removed;

(2) the number of hours and min-
utes from the time the first hot food item
is taken from the equipment in which cook-
ing or reheating is completed until the last
meal is delivered; and

(3) delivery procedures and condi-
tion of the meals.

() Nutrition outreach. Nutrition
outreach will be performed to assure that the
maximum number of eligible individuals
may have an opportunity to participate.

(m) Nutrition education. Nutrition
education will be available at a minimum
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through materials sent to the home, a home
visit, or a telephone contact once per month.
The content of all programs will be devel-
oped or distributed by a qualified dietary
consultant, county extension agent, or other
sources approved by the Texas Department
on Aging. Documentation will be kept by
date, topic, source, presenter, and method
of presentation.

§267.7. Standards of Performance for
Meals.

(a) One-third of the RDA. Each meal
served will contain at least 5 of the current
dietary allowances (RDA'’s) for persons 60
years and older in accordance with the most
recent edition of the Recommended Dietary
Allowances by the Food and Nutrition
Board of the National Academy of Sciences
—National Research Council.

(b) Optimal nutrition status.
Maintenance of optimal nutritional status
through menu planning will be reflected by
menus moderate in fat, salt, and simple
sugars, and high in fiber.

(¢) Menu approval. Each menu cycle
which may include a list of allowable sub-
stitutions will be approved as meeting stan-
dards established in this chapter by a quali-
fied dietary consultant or an individual au-
thorized by the Texas Department on Ag-
ing to approve menus. Documentation of
menu approval will include the following on
each menu page:

(1) the consultant’s name and
registration or license number, or the name
of the individual authorized by the Texas
Department on Aging to approve menus;

(2) the meal provider agency
name(s); and

(3) the dates, including the year,
menu will be served.

(d) Menu documentation. Documen-
tation of nutritional adequacy will accom-
pany each menu. It will reflect, at a
minimum, adequate provision of the follow-
ing six nutrients: protein, calcium, iron,
thiamin, vitamin A, and vitamin C. Docu-
mentation will also show that each meal pro-
vides at least 600 and not more than 1,000
calories (the recommended level being be-
tween 750 and 850 calories).

(e) Nutrient analysis. Methods of
nutrient analysis documentation may be any
one or a combination of the following:

(1) acomputer (or manual) analysis
based upon United States Department of
Agriculture Handbook Number 456, Num-
ber 8, or Number 72;

(2) a nutrient standard method; and

(3) checklist methods or food group
methods approved by the Texas Department
on Aging.

(f) Menu patterns. The standard menu
pattern will be as follows:

(1) an entree to include meat
and/or meat alternate, such as cheese, cot-
tage cheese, legumes, or eggs;

(2) two one-half cup servings
drained weight or volume of different veg-
etable or fruit menu items. A %2 cup serv-

ing of vegetable or fruit may be mixed with
the entree or as part of a soup or salad;

(3) one serving of. whole grain or
enriched bread or alternate;

(4) eight ounces fortified milk or
calcium-equivalent food; and

(5) whole fruit, %2 cup or stan-
dardized portion of dessert.

(g) Prohibitions related to the stan-
dard menu pattern. The following prohibi-
tions relate to the standard menu pattern.

(1) Dried beans, peas, or lentils, in
a half-cup serving or in combination with
other foods, should be counted either as
meat alternate for the entree or as a vege-
table, but not both.

(2) Fruit or juice used as a dessert
may not be counted toward the two servings
of vegetable/fruit.

(3) Fruits and vegetables in gelatin
may be counted as only % cup of the fruit/
vegetable requirement.

(4) No meal will include more than
three high starch items.

(h) Menu deviations. Deviations from
the standard menu pattern that are nutri-
tionally adequate may be planned as neces-
sary and appropriate provided that there is
the equivalent of standard serving sizes of
at least five different food items. Such devia-
tions may be planned as follows.

(1) Ethnic, cultural, religious, and
regional menus may deviate from the stan-
dard menu pattern once per week.

(2) Therapeutic diets may deviate
from the standard menu pattern as appro-
priate. See §267.8(h) of this title (relating to
Administrative Responsibilities for Nutrition
Services Providers) referring to modified
diets for requirements.

(3) Emergency meals may deviate
from the standard menu pattern as neces-
sary.

(4) Holiday and weekend meals
may deviate from the standard menu pattern
as necessary.

(5) A second meal per day may not
deviate from the standard menu pattern. The
combined nutrient content of both meals to
a participant will provide % of the RDA’s
and a minimum of 1,200 calories.

(6) Selective menus or selective
salad (or dessert) bars may be allowed if Y4
of the RDA is provided in each meal, Docu-
mentation of the least nutritious possible
combination of selections will be approved
and monitored.

(i) Menu frequency. Menu cycles will
not be repeated more than six times per year.
Daily menus will not, be repeated more than
one time per month,

(j) Menu monitoring. Each menu, as
served, will be available on request to the
area agency on aging at least 15 days after
the end of each quarter for monitoring.
§267.8. Administrative Responsibilities for
Nutrition Service Providers.

(a) Nutrition objectives. Objectives
will be adopted by providers which are spe-
cific, verifiable, and achievable concerning

number and frequency of meals to be served,
number of people to be served, percent of
minority participation, and number of units
of nutrition outreach and nutrition educa-
tion.

(b) Notice of changes. Cancellation of
services by closing a site or reducing the days
a site is open requires written approval of
the area agency on aging.

(c) Change notices. Notice of changes
will be sent in writing to the area agency on
aging within 10 calendar days of any of the
following:

(1) achange in director or admin-
istrator;

(2) achange in the location or mail-
ing address of the agency’s office or service
delivery site(s); or

(3) achange in hours of operation.

(d) Participant intake, assessment,
and reassessment procedures. The service
provider agency will maintain official files
containing information which identifies reg-
ular participants, documents eligibility, and
gives procedures for emergency care.

(1) Pariicipant files should contain
the date that each participant is provided oral
or written procedures for contributions and
for complaints.

(2) Participant files for home-
delivered meal applicants should contain
documentation of assessment visits which in-
clude reason for homeboundness and any
resources, such as family, friends, and
neighbors. The date of each assessment and
reassessment visit and the name of the in-
dividual doing the assessment will be re-
corded. The dates of initiation and termina-

" tion of meal delivery and the name of the

individual authorizing them will be recorded.
If an application for service is denied, the
reasons will be recorded with the name of
the responsible individual.

(3) The confidentiality of such files
will be protected.

(e) Policies and procedures. Policies
and procedures for nutrition services that
state how and by which staff or volunteer
position regular activities of the agency are
completed will be adopted by the provider
agency and available to all staff, volunteers,
and participants on request.

(f) Participant grievances. The service
provider agency will:

(1) establish written procedures
through which participants can communicate
aspects of the service which impact negative-
ly upon them; and

(2) inform participants of such pro-
cedures on or before initiation of service.

(g) Food and meal sources. Sources of
food and meals will be limited to the follow-
ing.

(1) All food shall be obtained from
sources that comply with all laws relating to
food and food labeling.

(2) All home prepared or home-
canned food is prohibited.

(3) Commercially packaged food
will be in its original container with label,
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and, will have been stored at all times at ap-
propriate temperatures.

(4) Fresh or frozen meat, poultry,
or fish will be processed at an establishment
that complies with all laws relating to food
safety.

(5) Fresh produce purchased or do-
nated will be in sound condition, free from
spoilage, filth or other contamination, and
will be safe for human consumption.

(h) Modified diets. Therapeutic diets
for individual, specific diagnoses will only
be served under the following conditions:

(1) if a written diet order, signed by
the physician, is on file;

(2) if meal preparation and service
are under the supervision of a qualified
dietary consultant, or a qualified dietary
manager;

(3) if assessment of the participant
by a qualified dietary consultant at least once
every six months validates the need and ca-
pacity to remain on the diet for meals not
supplied by the provider;

(4) if there are enough participants
with assessed needs to make the service prac-
tical; and

(5) if the meal provider agency has
or can obtain at reasonable cost the neces-
sary food and skills to prepare therapeutic
meals.

(i) Interpreters. Individuals can be
reached as needed who are able to com-
municate with participants who are hearing-
impaired or are speakers of non-English
languages predominant in the community.

(j) Weather-related emergencies, fire,
and other disasters.

(1) Facilities and equipment of the
service provider agency will be available in
emergencies and disasters according to a plan
that puts needy regular elderly participants
as a priority.

(2) The service provider agency will
adopt written procedures to try to assure
availability of food to participants in
emergencies and disasters.

(k) Job descriptions. Current job
descriptions for all staff and volunteers of
the provider agency will be available.

(1) Employment records. Employment
records will be maintained which will include
names of paid and volunteer staff who work
for the service provider agency.

(m) Qualifications for director of the
nutrition service provider agency. The ser-
vice provider agency will identify an indi-
vidual as director who is responsible for the
overall management of nutrition services and
who will ensure compliance with perfor-
mance standards.

(1) The director or another em-
ployee responsible for food service manage-
ment will complete the 15-hour course in
food protection approved by the Federal
Food and Drug Administration or the Texas
Department of Health.

(2) The food protection course will
be successfully completed within one year of
final publication of this section, or within

one year of employment, and be renewed
every five years, or as needed to be current.

(3) The director of the meal pro-
vider agency may be the same person as the
director of a nutrition service provider agen-
cy in which case standards for qualifications
for both types of director will apply.

(n) Staff orientation and training.

(1) Training of staff, including vol-
unteers, as defined, will consist of at least
one hour prior to assuming duties to cover
the following:

(A) participant confidentiality;

(B) procedures used in handling
emergency situations involving participantg,
recognition of abuse, and referral to appro-
priate agencies;

(C) sanitary methods used in the
serving and delivery of meals; and

(D) general knowledge and basic
techniques of working with aged and dis-
abled individuals.

(2) Staff, including volunteers, as
defined, who have contact with participants
for outreach, assessment, or supportive ser-
vices will receive at least one additional hour
of orientation on area agency on aging and
Texas Department on Aging standards, po-
licies, and procedures.

(o) Documentation of delivery of ser-
vices. The service provider agency will main-
tain daily logs and other such records, and
submit to the area agency timely, complete,
and accurate reports, in such form, and con-
taining such information as may be necessary
to enable determination of compliance with
the Older Americans Act, federal regula-
tions, and Texas Department on Aging nutri-
tion service standards, policies, and proce-
dures.

(p) Performance reports. The service
provider agency will keep such records and
submit to the area agency timely, complete,
and accurate reports at such tignes, in such
form, and containing such information as
may be necessary to enable determination of
compliance with the Older Americans Act,
federal regulations, and Texas Department
on Aging nutrition services standards, poli-
cies, and procedures.

(@) Financial records. The service pro-
vider agency will maintain records in accor-
dance with Texas Department on Aging
reimbursement requirements. The following
records will be available on request:

(1) daily report of participant con-
tributions, program income, and in-kind
contributions;

(2) inventories of all equipment and
United States Department of Agriculture
c¢ommodities;

(3) equipment maintenance records;

(4) documentation of cash and in-
kind match; and

(5) receipts for purchases of meals,
food, and supplies.

(r) Retention of records. All records
are required to be retained for a minimum
of three years after termination of contract
with the area agency or until any litigation,

claim, or audit involving these records is
resolved.

(s) Insurance coverage, licenses, and
certifications. The service provider agency
will maintain fire and casualty, workman’s
compensation, and general liability insur-
ance.

(t) Chart of accounts. Chart of ac-
counts, when funds are received from more
than one source, will be combined for similar
costs. A proportion of the combined costs
will be posted to each funding source accord-
ing to the number of meals served.

(u) Cost analysis reports. Cost
analysis reports will be available on request.

(v) Contributions. The service pro-
vider agency will inform each participant of
his or her opportunity to contribute volun-
tarily to the cost of the service.

(1) The privacy of the participant
with respect to his or her contributions will
be protected.

(2) Appropriate procedures will be
established to safeguard and account for all
contributions.

(3) A suggested contribution sched-
ule may be adopted which takes into consi-
deration the income ranges of the partici-
pants and the provider agency’s other sources
of income. However, no eligible person will
be denied a service because he or she will not
or cannot contribute to the cost of the ser-
vice.

(4) Contributions will be used only
to expand nutrition services, including
outreach and nutrition edication, or trans-
portation services that will increase atten-
dance at nutrition sites.

(5) The service provider agency and
its employees will not solicit or accept per-
sonal gifts or favors of monetary value from
a participant or his family members as a re-
ward or payment for tasks or services pro-
vided to the participant.

(6) The service provider agency will
accept food stamps as contributions for.
meals.

(w) Other program income. The pro-
vider agency will recover at a minimum the
meal cost as defined for ineligible meals for
staff and guests under 60 and for other meals
to be sold. Additional recovery of local in-
kind plus profit is permitted. Payment for
ineligible meals will be receipted separately
from contributions and handled the same as
program income. The meal cost for purposes
of cost recovery from staff and guests under
60 will be posted in a prominent location for
guests.

§267.9. Meal Provider Responsibilities.

(a) Service changes. Cancellation of
services by closing a kitchen or reducing the
days a kitchen is open requires written ap-
proval of the area agency on aging.

(b) Notice of changes. Notices will be
sent in writing to the area agency on aging
within 10 calendar days of any of the
following:

(1) a change in director or admin-
istrator;
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(2) a change in location or mailing
address of the agency’s office or kitchen(s);
or

(3) achange in hours of operation.

(¢) Meal production and delivery.
Policies and procedures for meal production
and delivery will staté how and by which
staff or volunteer position regular activities
of the agency are completed will be adopted
by the provider agency and available to all
staff, volunteers, and participants on re-
quest.

(d) Compliance with laws and regula-
tions. The meal provider agency will use pro-
cedures that are in compliance with all
applicable state and local fire, health, sanita-
tion, and safety laws and regulations. All
food served will comply with Texas Depart-
ment of Health Division of Food and Drug
Rules for Food Service Sanitation.

(e) Food production. Food produc-
tion will be planned and managed through
use of standardized recipes adjusted to yield
the number of servings needed, and to assure
consistency in quality and documented
nutrient content of food prepared.

(f) Food handling. Food handling will
conform to Texas Department of Health
Rules for Food Service Sanitation with par-
ticular attention to the following.

(1) Food purchased or prepared in
excess of needs will be covered or wrapped,
labeled, and dated.

(2) Excess food may be held at 45°F
or below for a maximum of 48 hours. Ex-
cess foods which are frozen and held at 0°F
may be retained for one month.

(3) Potentially hazardous foods left
between 45°F and 140°F longer than four
hours will be discarded.

(4) Potentially hazardous frozen
foods will be thawed under refrigeration at
a temperature less than 45°F.

(g) Foodborne illness complaints. The
provider agency will promptly initiate in-
vestigation by local health authorities of
complaints involving two or more persons
with symptoms of foodborne illnesses within
a similar time frame after consuming food
from the meal provider agency. Providers
will notify the area agency on aging , who
will notify the Texas Department on Aging
immediately of the investigation. A written
report of the investigative and corrective ac-
tion taken will be submitted to the area agen-
cy on aging and the Texas Department on
Aging within 24 hours.

(h) Weather-related emergencies, fire,
and other disasters.

(1) The facility and equipment of
the meal provider will be available in emer-
gencies and disasters according to a plan that
puts needy regular elderly participants as a
priority.

(2) The meal provider agency will
coordinate with the nutrition service provider
agency to assure availability of food to par-
ticipants in emergencies and disasters.

(i) Job descriptions. Current job de-
scriptions for all staff of the meal provider

agency will be available.

(j) Employment records. Employment
records will be maintained which will include
names of paid and volunteer staff who work
for the meal provider agency.

(k) Qualifications for director of the
meal provider agency. The meal provider
agency will identify an individual as direc-
tor who is responsible for the overall man-
agement of meal production and who will
ensure compliance with performance stan-
dards.

(1) The director or another em-
ployee responsible for meal production will
complete the 15-hour course in food protec-
tion approved by the Federal Food and Drug
Administration or the Texas Department of
Health.

(2) The food protection course will
be successfully completed within one year of

- final publication of this section, or within

one year of employment, and every five
years thereafter, or as needed to be current.

(3) The director of the meal pro-
vider agency may be the same person as the
director of a nutrition service provider agen-
cy in which case standards for qualifications
for both types of directors will apply.

() Director orientation and training.
Orientation and training of meal provider
director or food preparation supervisor will
consist of at least eight hours within 30 days
of assumption of duties to cover the follow-
ing areas:

(1) personal hygiene;

(2) food storage, inventory
methods, preparation, and service;

(3) selection of proper utensils and
equipment for transporting and serving
food;

(4) dishwashing procedures, both
automatic and manual;

(5) practical procedures for fecod
preparation, storing, and serving to preserve
nutritional quality of food;

(6) portion control of food in ap-
propriate containers.,

(7) quality control of flavor, con-
sistency, texture, temperature, and ap-
pearance;

(8) nutritional needs of elderly
adults to be served;

(9) menu planning, menu substitu-
tion, and nutrient documentation; and

(10) United States Department of
Agriculture commodity programs.

(m) _ Staff orientation and training.
Training of staff, including volunteers as
defined, will consist of at least one hour prior
to assumption of duties to cover the follow-
ing areas:

(1) personal hygiene;

(2) food storage, preparation, and
service;

(3) sanitation procedures;

(4) portion control of food in ap-
propriate containers; and

(5) quality control of flavor, con-
sistency, texture, temperature, and ap-
pearance (to include use cf garnishes).

(n) Documentation of delivery of
meals. The meal provider agency will main-
tain daily logs and other such records and
submit to the area agency timely, complete,
and accurate reports, in such form, and con-
taining such information as may be necessary
to enable determination of compliance with
the Older Americans Act, federal regula-
tions, and Texas Department on Aging nutri-
tion service standards, policies, and
procedures.

(o) Financial records. The meal pro-
vider will maintain records in accordance
with the Texas Department on Aging reim-
bursement requirements. The following
records will be available on request:

(1) daily report of participant con-
tributions, program income, and in-kind
contribution;

(2) inventories of all equipment and
United States Department of Agriculture
commodities;

(3) equipment maintenance records;
and

(4) documentation of cash and in-
kind match; and

(5) receipts for purchases of meals,
food, and supplies.

(p) Retention of records. Records
retention is required for a minimum of three
years after termination of the contract with
the area agency on aging or its contractor,
or until any litigation, claim, or audit involv-
ing these records is resolved.

(@) Insurance coverage, licenses, and
certifications.

(1) At a minimum, the meal pro-
vider agency will maintain workmen’s com-
pensation insurance and general liability.

(2) All kitchens where food is pre-
pared will be inspected by the Texas Depart-
ment of Health or the local health
department.

(r) Chart of accounts. Chart of ac-
counts, when funds are received from more
than one source, will be combined for similar
costs. A proportion will be posted to each
funding source according to the number of
meals served.

(s) Cost analysis reports. These
reports will be made available as requested.

(t) United States Department of Ag-
riculture assistance. United States Depart-
ment of Agriculture assistance for meals
served in the form of cash, commodities, or
items processed with commodities will be
used to the maximum extent feasible in ac-
cordance with regulations of USDA, the
Texas Department of Human Services, and
the Texas Department on Aging. All eligi-
ble meals, regardless of the funding source,
will be reported for USDA cash or com-
modity reimbursement.

§267.10. Area Agency on Aging Respon-
sibilities.

(@) Assess needs. The area agency will
assess Or review prior assessments and revise
as needed to reflect the level of need for con-
gregate and home-delivered meals within the
area and allocate resources accordingly.
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(b) Area plan for services. The area
agency will develop an area plan that ad-
dresses the need for nutrition services.
Measurable objectives that address priori-
tized needs for nutrition services will be in-
cluded.

(c) Notice of changes. Notice will be
sent in writing to the Texas Department on
Aging at the end of each quarter when the
following changes occur:

(1) cancellation of services at a con-
gregate meal site or a home-delivered meal
area;

(2) change in director or admin-
istrator of the area agency on aging or a
nutrition service provider, and

(3) change in the location or mail-
ing address of the office of the area agency
on aging or a nutrition service delivery of-
fice or congregate nutrition site.

(d) Policies and procedures. The area
agency will adopt or develop and distribute
written policies and procedures. Included will
be procedures designed to assure that:

(1) only persons who are eligible
receive nutrition services;

(2) the provision of services is
documented and reported;

(3) all meals provide at least Y5 of
the recommended dietary allowances (RDA);

(4) providers comply with all ap-
plicable laws and regulations;

(5) there is a uniform and consistent
policy for service of meals to volunteers and
to disabled persons under 60 living in hous-
ing projects designed for the elderly;

(6) uniform and consistent pro-
cedures for waiting lists are used;

(7) providers comply with mini-
mum required procedures for collecting and
accounting for participant contributions;

(8) client confidentiality is protected
in recordkeeping and service delivery; and

(9) service provider agencies have
appropriate arrangements for availability of
meals in weather-related emergencies or
disasters.

(¢) Performance based contracting.
Performance based unit rate reimbursement
contracts will be used for nutrition services.

(f) Competitive process for selection
of service providers. The area agency will
award nutrition service and meal contracts
through procedures that assure full and open
competition. Requests for proposals will
contain a scope of work consistent with stan-
dards established in this chapter and will not
contain unnecessary specifications that
discourage competition.

(g) Evaluation of proposals. The area
agency will award nutrition service and meal
contracts to responsible agencies capable of
providing cost-effective services. Evaluation
criteria will include, but not be limited to:

(1) unit cost;

(2) a service plan, including days
and locations;

(3) necessary staff experience and
training, accounting and operational controls
and technical skills, or ability to obtain them;

(4) a management plan;

(5) a satisfactory performance
record, including service delivery and fiscal
accounting procedures;

(6) necessary facilities or ability to
obtain them;

(7) adequate financial resources to
perform the contract or ability to obtain
them;

- (8) coordination and resource de-
velopment plan; and

(9) minority ownership.

(h) Profit-making providers. The area
agency will secure prior written approval
from the TDoA for any proposed contract¢
with a profit-making nutrition service or
meal provider. Requests for approval must
allow 20 working days from the date of re-
ceipt by TDoA until the date a written deci-
sion is provided to the grantee which
submitted the request. When a service pro-
vider wants to award a subcontract to a
profit-making entity, the area agency on ag-
ing must approve the contract using the same
criteria. The following criteria will be ad-
dressed in such requests:

(1) that a consistent solicitation pro-
cess was available to all potential bidders;
and

(2) that consistent and equal tech-
nical assistance was available to all poten-
tial bidders.

(i) Right to appeal. Any service pro-
vider or applicant to provide services whose
application under an area plan is denied or
whose contract or subgrant is terminated or
not renewed (except as provided in 45 Code
of Federal Regulations Part 74, Subpart M)
has a right to appeal such an action in ac-
cordance with §§257.71-257.79 of this title
(relating to Appeal Procedures for Service
Providers and Applicants).

(j) Staffing for nutrition contract
management duties. One or more staff or
consultants will be designated by the area
agency to manage nutrition service contract.
The minimum qualification for the nutrition
contract management staff or consultant will
be:

(1) completion of a 15-hour course
in food protection approved by the Food and
Drug Administration or the Texas Depart-
ment of Health, or a certificate course hav-
ing an equivalent curriculum;

(2) completion of a course in nutri-
tion services contract management provid-
ed by the Texas Department on Aging which
will cover needs assessment, service delivery
systems, contracting, analysis of unit costs,
reporting, monitoring, and training; and

(3) successful completion of the
courses within one year of final publication
of these sections, or within one year of em-
ployment, and every three years thereafter.

(k) Nutrition contract management
duties. The following duties will be assigned
in one or more job descriptions or profes-
sional services contracts:

(1) on-site monitoring of nutrition
service providers;

(2) monitoring menus and nutrient
analysis; and

(3) technical assistance related to
nutrition services.

" () Site monitoring. Site monitoring by
designated nutrition contract management
staff or consultants will include the follow-
ing components:

(1) documentation of performance
indicators which indicate compliance with
Texas Department on Aging nutrition ser-
vice standards;

(2) a minimum of one monitoring
visit to each congregate meal site and to each
kitchen at least once per year, or more often
as needed. Site monitoring may be delegated
to a qualified dietary consultant employed
by the area agency on aging or the service
or meal provider. A designated area agency
on aging staff or consultant will, at a
minimum, provide the format and proce-
dures for monitoring and documentation,
review reports, and assure corrective action.
Documentation of compliance with all stan-
dards will be completed at least annually;

(3) documentation of problems and
recommendations with completion dates for
corrective action made in writing and copies
given to the service provider within 30 work-
ing days of monitoring visit; and

(4) follow-up contacts and docu-
mentation until corrective action is com-
pleted.

(m) Monitoring of menus and nutrient
analysis. Monitoring of menus and nutritent
analysis by designated nutrition contract
management staff or consultants will include
assurance that menus meet performance
standards for meals as established in this
chapter. Comparisons between approved
menus, actual meals served, and receipts for
foods purchased by each meal provider will
be made during each monitoring visit, or
more often as needed.

(n) United States Department of
Agriculture assistance. United States Depart-
ment of Agriculture assistance in the form
of cash, commaodities or items processed with
commodities for meals served will be used-
to the maximum extent feasible in accor-
dance with regulations of USDA, the Texas
Department of Human Services, and the
Texas Department on Aging. Any meal
served by a Title IIIC-funded agency to eligi-
ble persons and providing one-third of the
recommended dietary allowances, regardless
of the funding source for that meal, will be
reported for either United States Department
of Agriculture cash or commodity assistance.

(0) United States Department of Ag-
riculture direct reimbursement.

(1) United States Department of
Agriculture cash distribution to meal pro-
viders will be based on a direct reimburse-
ment for meals served. Annual settlements
will be calculated at the final United States
Department of Agriculture reimbursement
rate times the total number of reported eligi-
ble meals served during the fiscal year.

(2) An alternative distribution
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method may be submitted by the area agen-
cy on aging for advance approval by the
Texas Department on Aging. Approval will
be based or. whether those providers to
receive a higher proportion of USDA cash
meet the following criteria.

(A) A comparative assessment of
needs shows that those providers have a
significantly higher need for more meals.

(B) A comparison of local re-
sources shows that those providers have
relatively less resources.

(C) A comparison of unit costs
shows that those providers are using limited
resources effectively to serve more meals.

(p) Reports. Area agencies on aging
will keep such records and submit to the
Texas Department on Aging timely, com-
plete, and accurate reports at such times, in
such form, and containing such information
as may be necessary to enable determination
of compliance with the Older Americans
Act, federal regulations, and Texas Depart-
ment on Aging nutrition services standards,
policies, and procedures.

(@ Accounting. Area agencies on ag-
ing will account for and report costs in ac-
cordance with recognized procedures for
accounting of the Texas Department on Ag-
ing and 45 Code of Federal Regulations Part
74, Administration of Grants.

(r) Copyrights. Copyright of works
developed with Title III funds will be in ac-
cordance with federal regulations in permit-
ting the area agency and the Texas
Department on Aging to reproduce, publish,

or otherwise use, and to authorize others to
use, the work for federal government and
State of Texas purposes.

§267.11. State Agency Responsibilities.

(a) Coordination. TDoA will coor-
dinate in the inclusion of goals and objec-
tives for nutrition services into the state plan
to provide the basis for prioritizing state
agency activities. Such coordination will in-
clude other state agencies, area agencies on
aging, nutrition service providers, and the
TDoA Citizens Advisory Council.

(b) Cooperation. Linkages with other
agencies will be sought and maintained
which may have an impact on nutrition
services.

(¢) Model development. Identification
of models for nutrition services will be an
ongoing activity, such as policies and pro-
cedures manuals, needs assessment instru-
ments and comparative data, food service
management training manuals and materials,
methods for meal cost analysis and compa-
rative data, nutrition education materials,
model menus, recipes, and product specifica-
tions. Dissemination of such information
about models for nutrition services to area
agencies and service providers will be ac-
complished through departmental publica-
tions, technical assistance memorandums,
conferences, workshops, and by informal
communications.

(d) Training. Identification and priori-
tization of training needs and coordination
with area agencies and other resources to

provide needed training related to nutrition
services will be accomplished in conjunction
with training objectives in the state plan.
(e) Technical assistance. Technical
assistance will be provided by such methods
as developing manuals and interpretations
which address policies, procedures, program
guidelines, fiscal mandates, and sound
management practices for nutrition services.
(f) Monitoring, assessment, and pro-
gram review. Area agencies administrative
performance will be monitored, assessed,
and reviewed to ensure that nutrition service
standards are planned that meet priority
needs in the area, that nutrition services stan-
dards are being met and that adequate pro-
gress is being made in implementing the
nutrition service objectives of the area plans.

This agency hereby certifies that the rule
as adopted has been reviewed by legal
counsel and found to be a valid exercise
of the agency's legal authority.

Issued in Austin, Texas, on September 15, 1987.

TRD-8708012 0. P. (Bob) Bobbitt
Executive Director
Texas Department on
Aging

Eftective date: October 9, 1887
Proposal publication date: May 24, 1987

For further information, please call
(512) 444-2727.
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p Agencies with statewide jurisdiction must give at least seven days notice before an im-

L]
Meetlngs pending meeting. Institutions of higher education or political subdivisions covering all

or part of four or more counties (regional agencies) must post notice at least 72 hpurs priorto a scr_meduled meet.ing
time. Some notices may be received too late to be published before the meeting is held, but all notices are publish-

ed in the Register.

Emergency meetings and agendas. Any of the governmental entities named above must have notice of an
emerggencyy meetingg, an emerggency revision to an agenda, and the reason f_or such emergency posted for at Ieagt
two hours before the meeting is convened. Emergency meeting notices filed by all governmental agencies will

be published.

Posting of open meeting notices. All notices are posted on the bulletin board ou_tside the Ofﬁce.of the Secregary
of State on the first floor of the East Wing in the State Capitol, Austin. TRese notices may contain more detailed

agendas than what is published in the Register.

Texas Board of Architectural
Examiners

Friday, October 2, 1987, 9 a.m. The Rules
Committee of the Texas Board of Architec-
tural Examiners will meet in Suite 107, 8213
Shoal Creek Boulevard, Austin. According
to the agenda, the committee will review
rules and regulations.

Contact: Robert H. Norris, 8213 Shoal
Creek Boulevard, Suite 107, Austin, Texas
78758, (512) 458-1363.

Filed: September 17, 1987, 4:04 p.m.
TRD-8707986
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Automated Information and
Telecommunications Council

Friday, September 25, 1987, 10 a.m. The
Council of the Automated Information and
Telecommunications Council will meet in
emergency session rescheduled from Septem-
ber 18, 1987, in Room 106, John H. Reagan
Building, 105 West 15th Street, Austin. Ac-
cording to the agenda, the council will ap-
prove minutes, discuss automated informa-
tion and telecommunications rules, and fu-
ture bussiness. The emergency status is ne-
cessary to adopt rules.

Contact: Tina J. Turner, 510 South Con-
gress, Room 216, Austin, Texas 78701, (512)
463-5530.

Filed: September 18, 1987, 8:30 a.m.
TRD-8707995
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Monday, September 28, 1987, 2 p.m. The
Automated Information and Telecom-
munications Council will meet in Room 106,
John H. Reagan Building, 105 West 15th
Street, Austin. According to the agenda, the
council will approve minutes of the previous
meeting, and consider rules and future
business.

Contact: Tina J. Turner, 5§10 South Congress
Avenue, Austin, Texas 78701, (512)
463-5530. '

Filed: September 18, 1987, 3:55 p.m.
TRD-8708072

» » 4

State Board of Barber Examiners

Tuesday, October 6, 1987, 8 a.m. Board
members of the State Board of Barber Ex-
aminers will meet in Suite C-275, 1300 East
Anderson Lane, Austin. According to the
agenda, the board will consider minutes of
the previous meeting; interview out-of-state
applicants; sign teacher and school certifi-
cates; consider examination schedule for
1988; and discuss letters and reports to the
board by the executive director. The board
also will meet in executive session.

Contact: Jo King McCrorey, 1300 East An-
derson Lane, Suite C-175, Austin, Texas
78752, (512) 835-2040.

Filed: September 18, 1987, 2:58 p.m.
TRD-8708058
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Texas Education Agency'

The Test Updating Conference for EXCET
(Examination for the Certification of Edu-
cators in Texas) of the Texas Education
Agency will meet in the Capitol Ballroom,
Austin Marriott Hotel at the Capitol, 701
East 11th Street, Austin. Dates, times, and
agendas follow.

Thursday, October 1, 1987, 8:30 a.m. The
following committees will review test items
and passing standards: Professional Develop-
ment, Physical Education, Elementary Com-
prehensive, Secondary History, and English

as a Second Language. The portion of the
meeting at which actual test items will be re-
viewed will be closed in accordance with Tex-
as Attorney General Opinions H-484 (1974)
and H-780 (1976).

Contact: Pam Tackett, 1701 North Congress
Avenue, Austin, Texas 78701, (512) 463-
9592,

Filed: September 18, 1987, 8:54 a.m.
TRD-8707998

Friday, October 2, 1987, 8:30 a.m. The fol-
lowing committees will review test items and
passing standards: Professional Develop-
ment, Physical Education, Elementary Com-
prehensive, English, and Bilingual Educa-
tion. The portion of the meeting at which
actual test items will be reviewed will be
closed in accordance with Texas Attorney
General Opinions H-484 (1974) and H-780
(1976).

Contact: Pam Tackett, 1701 North Congress
Avenue, Austin, Texas 78701, (512) 463-
9525.

Filed: September 18, 1987, 8:54 a.m.
TRD-8707999

Monday, October 5, 1987, 8:30 a.m. The
following committees will review test items
and passing standards: Generic Special Edu-
cation, Mathematics, Kindergarten, and Bi-
ology. The portion of the meeting at which
actual test items will be reviewed will be
closed in accordance with Attorney General
Opinions H-484 (1974) and H-780 (1976).

Contact: Pam Tackett, 1701 North Congress
Avenue, Austin, Texas 78701, (512) 463-
9525.

Filed: September 18, 1987, 8:54 a.m.
TRD-8708000

¥ » 4
Texas Department of Health

Friday, September 25, 1987, 9 a.m. The Ad-
visory Council of Massage Therapy of the
Texas Department of Health will meet in
Room T-703, 1100 West 49th Street, Austin.
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According to the agenda, the department will
approve minutes from the July 6, 1987,
emergency meeting; consider public com-
ments on proposed rules; hear comments
and consider rules relating to massage
therapy instructor approval and schools;
discuss investigation of complaints and
possible amendments to rules; discuss
massage therapy fees and department
budget; act on applications; elect officers;
discuss other matters relating to the registra-
tion and regulation of massage therapists
(not requiring advisory council action); and
set the next meeting date.

Contact: Maurice Shaw, 1100 West 49th
Street, Austin, Texas 78756, (512) 458-7538.

Filed: September 17, 1987, 1:46 p.m.
TRD-8707980
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State Department of Highways and
Public Transportation

Tuesday-Wednesday, September 29-30,
1987, 10 a.m. and 9 a.m., respectively. The
State Highway and Public Transportation
Commission of the State Department of
Highways and Public Transportation will
meet in Room 101 and 101-A, First Floor,
Auditorium, Dewitt C. Greer State Highway
Building, 11th and Brazos Streets, Austin.
According to the agenda summary, the com-
mission will hear presentations for various
highway, bridge, and FM road requests in
Hartley, Polk and San Jacinto, Tarrant and
Denton, and Jeff Davis Counties. Docket is
available in the second floor commission of-
fice. Upon completion of hearings the com-
mission will meet to execute contract awards
and routine minute orders. The commission
will consider decisions on presentations from
public hearing dockets and review staff re-
ports relative to planning and construction
programs and projects.

Contact: Louis Jean Turner, Dewitt C. Greer
State Highway Building, Room 203, 11th
and Brazos Streets, Austin, Texas 78701,
(512) 463-8616.

Filed: September 21, 1987, 3:09 p.m.
TRD-8708101
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Texas Department of Human
Services

Tuesday, September 29, 1987, 1:30 p.m. The
CEAPP Steering Committee of the Texas
Department of Human Services will meet in
Conference Room 5W, Fifth Floor, West
Tower, 701 West 51st Street, Austin. Accor-
ding to the agenda, the committee will
discuss current initiatives, APS conference
in San Antonio, November 17-20, 1987, at

the Hyatt Regency Hotel; hear the progress
report on regional seminars conducted by
Family Eldercare; discuss gatekeeper train-
ing in Amarillo and Lubbock and progress
statewide; hear the progress report on im-
plementation of memorandums of under-
standing; and discuss the long range plan and
draft of objectives.

Contact: John L. Robinson, P.O. Box 2960,
Austin, Texas 78769, (512) 450-3214.

Filed: September 17, 1987, 4:03 p.m.
TRD-8707987
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Texas Industrial Accident Board

Monday, September 28, 1987, 9:30 a.m. The
Texas Industrial Accident Board will meet
in Room 107, First Floor, Bevington A.
Reed Building, 200 East Riverside Drive,
Austin. According to the agenda, the board
will approve minutes of the previous meet-
ing; hear the crime victims annual report and
logo for adoption; consider pharmaceutical
arbitration by-laws for adoption, proposed
rules and procedures for handling medical
examination orders, board policy regarding
awarding of medical charges prior to an
award on the merits, procedures for handling
medical charges in awards on controverted
claims, and pre-employment record checks,
Article 8307, §9a; and review and discuss
board activities. The board will also meet in
closed session pursuant to workers’ compen-
sation statute to review board files.

Contact: Inez “Ti{)py” Foster, 200 East
Riverside Drive, Austin, Texas 78704, (512)
448-7960. .

Filed: September 22, 1987, 9:27 a.m.
TRD-8708136
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State Board of Insurance

The State Board of Insurance will meet at
1110 San Jacinto Street, Austin. Dates,
times, rooms, and agendas follow.

Tuesday, September 21, 1987, 9 a.m. The
Commissioner’s Hearing Section will meet
in Room 342, to consider Docket
9663—Application of RSL Holding Com-
pany, Inc., Rosenkranz and Company, and
General Electric Credit Corporation to
aquire control of Coronado Life Insurance
Company, El Paso.

Contact: James W. Norman, 1110 San
Jacinto Street, Austin, Texas 78701-1998,
(512) 463-6525.

Filed: September 21, 1987, 3:44 p.m.
TRD-8708121

Tuesday, September 29, 1987, 10 a.m. The
board will meet in Room 414, to consider
filings by the Texas Insurance Company of
professional liability programs for not-for-
profit and governmental nursing homes and
not-for-profit blood banks; proposed
amendments to 28 TAC §§5.2004(b)(2),
5.4001(a)(2), 5.4001(a)(1)(I)({), 1.301, 7.65,
7.1301 concerning regulatory fees; proposed
rule under 28 TAC Chapter 7, Subchapte N,
concerning fees for service of process; board
orders on several different matters, person-
nel matters concerning Fire Marshal and
Research and Information Services; proposal
for decision on appeal of Donald Sternberg
from action of Texas Catastrophe Property
Insurance Association; personnel and litiga-
tion matters concerning the commissioner;
and proposed amendments to rules respec-
ting the Insurance Holding Company Systém
Regulatory Act.

Contact: Pat Wagner, 1110 San Jacinto
Street, Austin, Texas 78701-1998, (512) -
463-6328.

Filed: September 21, 1987, 3:58 p.m.
TRD-8708124

Tuesday, September 29, 1987, 1:30 p.m. The
Commissioner’s Hearing Section will meet
in Room 342, to consider Docket
9669—Reinsurance agreement whereby
Vidor Memorial Funeral Insurance Com-
pany, Vidor, will be reinsured by Mission
National Life Insurance Company, Hous-
ton.

Contact: James W. Norman, 1110 San
Jacinto Street, Austin, Texas 78701-1998,
(512) 463-6525.

Filed: September 21, 1987, 3:44 p.m.
TRD-8708122

Wednesday, September 30, 1987, 9 a.m. The
Commissioner’s Hearing Section will meet
in Room 342, to consider Docket
9673—Proposed plan of merger of
American-Amicable Life Insurance Com-
pany, Houston, into American General Life
Insurance Company, Houston.

Contact: O.A. Cassity, III, 1110 San Jacin-
to Street, Austin, Texas 78701-1998, (512)
463-6498.

Filed: September 21, 1987, 3:44 p.m.
TRD-8708123
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Texas Board of Irrigators

Wednesday, September 30, 1987, 9 a.m. The
Texas Board of Irrigators will meet in Room
513-F, Stephen F. Austin Building, 1700
North Congress Avenue, Austin. According
to the agenda, the board will consider ap-
proval of minutes; consider certification of
licensed irrigator/installers; announce site
and dates for future exams; consider refer-

12 TexReg 3390

September 25, 1987

Texas Register



ring complaint against David Young and
William Leggett to the Texas Water Com-
mission for revocation of license; consider
referring complaint against Keith Ryan to the
Texas Water Commission for revocation of
license; take action concerning increase of
annual fees; discuss rules of evidence with
the Attorney General’s office; meet with
medical examiner’s office to address board
on techniques and procedures of investiga-
tions; meet with Williamson County Health
Department to address board on areas of
mutual concern; review procedure and
distribution of annual roster; hear legal
counsel report on opinion of attorney general
regarding sales tax charged by irrigators; and
hear the chairman’s report on the status of
various matters of interest to the board.

Contact: Joyce Watson, 1700 North Con-
gress Avenue, Stephen F. Austin Building,
Room 647, Austin, Texas 78701, (512) 463-
7992.

Filed: September 18, 1987, 11:54 a.m.
TRD-8708049
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Texas Department of Labor and
Standards

Friday, October 16, 1987, 11 a.m. The Man-
ufactured Housing Division of the Texas De-
partment of Labor and Standards will meet
in Room 105, E. O. Thompson Building, 920
Colorado, Austin. According to the agen-
da, the division will consider suspension or
revocation of the manufactured housing reg-
istration of Hanzen and Jones Mobile Home
Sales for alleged violation of the depart-
ment’s manufactured housing rules and reg-
ulations. ¢

Contact: Orlando S. Mata, P.O. Box 12157,
Austin, Texas 78711, (512) 463-3127.

Filed: September 18, 1987, 1:52 p.m.
TRD-8708053

Friday, October 23, 1987. The Texas
Department of Labor and Standards will
meet in Room 105, 920 Colorado, E.O.
Thompson Building, Austin. Times and
agendas follow.

9 a.m. The Manufactured Housing Division
will consider suspension or revocation of the
manufactured housing registration of Red-
man Homes, Inc. and Varco Homes, Inc.
for alleged violation of the department’s
manufactured housing rules and regu-
lations.

Contact: Orlando S. Mata, Staff Attorney,
P.O. Box 12157, Austin, Texas 78711, (512)
463-3127.

Filed: September 21, 1987, 3:32 p.m.
TRD-8708119

10 a.m. The Manufactured Housing Divi-
sion will consider revocation or suspension

of the manufactured housing registration of
Sunrizon Homes, Inc. and Tawakoni Mo-
bile Homes, Inc. for alleged violation of the
department’s manufactured housing rules
and regulations.

Contact: Orlando S. Mata, Staff Attorney,
P.O. Box 12157, Austin, Texas 78711, (512)
463-3127.

Filed: September 21, 1987, 3:32 p.m.
TRD-8708120

10:30 a.m. The Labor/Licensing and
Enforcement Division will consider suspen-
sion or revocation of the auctioneer license
of James Warren Davis for alleged violation
of the department’s auctioneer rules and reg-
ulations.

Contact: Orlando S. Mata, Staff Attorney,
P.O. Box 12157, Austin, Texas 78711, (512)
463-3127.

Filed: September 21, 1987, 3:32 p.m.
TRD-8708118

11 a.m. the Labor/Licensing and Enforce-
ment Division will consider a decision ren-
dered at a boxing match (Stoner) regarding
the department’s accidental head butt rule.

Contact: Orlando S. Mata, Staff Attorney,
P.O. Box 12157, Austin, Texas 78711, (512)
463-3127.

Filed: September 21, 1987, 3:33 p.m.
TRD-8708115

1:30 p.m. The Manufactured Housing Divi-
sion will consider suspension or revocation
of the manufactured housing registration of
Palm Harbor Homes and Desireable Homes
for alleged violation of the department’s
rules and regulations.

Contact: Orlando S. Mata, Staff Attorney,
P.O. Box 12157, Austin, Texas 78711, (512)
463-3127.

Filed: September 21, 1987, 3:32 p.m.
TRD-8708116

3 p.m. The Manufactured Housing Division
will consider suspension or revocation of the
manufactured housing registration of Fleet-
wood Homes and Texan Manufactured
Homes also known as Lone Star Housing
Inc. for alleged violation of the depart-
ment’s manufactured housing rules and
regulations.

Contact: Orlando S. Mata, Staff Attorney,
P.O. Box 12157, Austin, Texas 78711, (512)
463-3127.

Filed: September 21, 1987, 3:32 p.m.
TRD-8708117
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Texas Motor Vehicle Commission

Wednesday, September 30, 1987, 9:30 a.m.
The Texas Motor Vehicle Commission will
meet in Suite 302, 815 Brazos, Austin. Ac-
cording to the agenda summary, the com-
mission will adopt minutes of commission
meetings of August 5 and 6, 1987; hear

report and order in 87-084 and in Lemon
Law cases; consider agreed orders for ap-
proval and entry by commission, orders of
dismissal, and orders of license revocation;
and discuss proposed rule amendments,
agency budget, and financial statuts.

Contact: Russell Harding, 815 Brazos Street,
Suite 301, Austin, Texas 78701, (512)
476-3587.

Filed: September 18, 1987, 12:39 p.m.
TRD-8708043
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Board of Pardons and Paroles

Monday-Friday, September 28-October 2,
1987, 1:30 p.m. daily, except Friday at 11
a.m. A three member board panel of the
Board of Pardons and Paroles will meet at
8610 Shoal Creek Boulevard, Austin. Accord-
ing to the agenda, the board will receive, re-
view, and consider information and reports
concerning prisoner/inmates and administra-
tive releasees subject to the board’s jurisdic-
tion and initiate and carry through with
appropriate action.

Contact: Mike Roach, 8610 Shoal Creek
Boulevard, Austin, Texas 78758, (512) 459-
2713.

Filed: September 18, 1987, 10:30 a.m.
TRD-8708014

Tuesday, September 29, 1987, 1:30 p.m. The
Board of Pardons and Paroles will meet at
8610 Shoal Creek Boulevard, Austin. Accord-
ing to the agenda, the board will consider
executive clemency recommendations and re-
lated actions (other than out of country con-
ditional pardons), including full pardons/
restoration of civil rights of citizenship;
emergency medical reprieves; commutations
of sentence; and other reprieves, remissions,
and executive clemency actions,

Contact: Juanita Llamas, 8610 Shoal Creek
Boulevard, Austin, Texas 78758, (512) 459-
2749.

Filed: September 18, 1987, 10:30 a.m.
TRD-8708015
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Public Utility Commission of Texas

The Public Utility Commission of Texas will
meet in Suite 450N, 7800 Shoal Creek
Boulevard, Austin. Dates, times, and agen-
das follow.

Friday, September 25, 1987, 9 a.m. The
Hearings Division will consider the follow-
ing dockets: 7596, 5610, 7122, 7123, 7124,
7152, 7484, 6668, 6753, 7433, 7636, 6588,
7288, 7368, 7369, 7022, 7541, 7362, 7365,
7621, 7625, 7513, 7409, and 7469.

Contact: Phillip A. Holder, 7800 Shoal
Creek Boulevard, Austin, Texas 78757, (512)
458-0100.
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Filed: September 17, 1987, 2:36 p.m.
TRD-8707984

Friday, September 25, 1987, 11 a.m. The
Administrative Division will approve minutes
of the previous meeting; hear reports,
discuss, and act on budget and fiscal mat-
ters; consider the link-up America certifi-
cation proposal and Public Utility Regula-
tory Act, §43A, proposed application; con-
sider matters discussed in executive session;
and set time and place for next meeting. The
division will also meet in executive session
to consider personnel and litigation matters.

Contact: Phillip A. Holder, 7800 Shoal
Creek Boulevard, Austin, Texas 78757, (512)
458-0100.

Filed: September 17, 1987, 2:37 p.m.
TRD-8707983

Monday, September 28, 1987, 10 a.m. The
Extended Area Service (EAS) Advisory
Committee will meet in emergency session
in Hearing Room A. The emergency status
is necessary because deadlines imposed by
H.R. 733 require prompt action for timely
completion of EAS recommendations.

Contact: Phillip A. Holder, 7800 Shoal
Creek Boulevard, Austin, Texas 78757, (512)
458-0100.

Filed: September 21, 1987, 3:18 p.m.
TRD-8708102

Monday, October 5, 1987, 1:30 p.m. The
Hearings Division will consider Docket
7623—Application of EDC One, Inc. and
Texas Utilities Electric Company for cer-
tification of cogeneration agreement.

Contact: Phillip A. Holder, 7800 Shoal
Creek Boulevard, Austin, Texas 78757, (512)
458-0100.

Filed: September 21, 1987, 3:18 p.m.
TRD-8708103

Tuesday, October 6, 1987, 1:30 p.m. The
Hearings Division will consider Docket
7708—Application of General Telephone
Company of the Southwest, Inc. for waiver
of P.U.C. Substantive Rule 23.68(c) and for
extended amortization of embedded CPE.

Contact: Phillip A. Holder, 7800 Shoal
Creek Boulevard, Austin, Texas 78757, (512)
458-0100.

Filed: September 23, 1987, 3:17 p.m
TRD-8708104

Thursday, October 8, 1987, 10 a.m. The
Hearings Division will consider comments
filed in response to propsed substantive rules
23.26 and 23.27 (published in the July 3,
1987, issue of the Texas Register) and
whether to take final action on these pro-
posed rules. It will also consider publica-
tion of rule amendments relating to fees and
assessments as provided in PURA §18(i).

Contact: Phillip A. Holder, 7800 Shoal
Creek Boulevard, Austin, Texas 78757, (512)
458-0100.

Filed: September 21, 1987, 3:17 p.m.
TRD-8708106

Thursday, October 8, 1987, 1:30 p.m. The
Hearings Division will consider Docket
7619—Application of Texas Utilities Electric
Company for a proposed transmission line
and associated substation within Anderson
County.

Contact: Phillip A. Holder, 7800 Shoal
Creek Boulevard, Austin, Texas 78757, (512)
458-0100.

Filed: September 21, 1987, 3:17 p.m.
TRD-8708105

Wednesday, October 21, 1987, 2 p.m. The

Hearings Division will consider Docket

7361—Application of Rayburn Country

Electric Cooperative, Inc. for approval of

wholesale rates.

Contact: Phillip A. Holder, 7800 Shoal
Creek Boulevard, Austin, Texas 78757, (512)
458-0100.

Filed: September 18, 1987, 2:55 p.m.
TRD-8708059

Tuesday, January 19, 1988, 10 a.m. The
Hearings Division will consider Docket
7652—Application of General Telephone
Company of the Southwest for tariff revi-
sion to offer centranet sm service.

Contact: Phillip A. Holder, 7800 Shoal
Creek Boulevard, Austin, Texas 78757, (512)
458-0100.

Filed: September 18, 1987, 3:18 p.m.
TRD-8708060

g 4 *

Railroad Commission of Texas

Monday, September 21, 1987, 9 a.m. The
Oil and Gas Division of the Railroad Com-
mission of Texas made an emergency addi-
tion to the agenda of a meeting held in the
12th Floor Conference Room, William B.
Travis Building, 1701 North Congress
Avenue, Austin. According to the agenda,
the division considered Oil and Gas Docket
1-90,495—Application of Acme Petroleum
Company to discharge produced water in the
Little New York Field, Gonzales County.
The emergency status was necessary because
this item must be taken on less than seven
days notice as a matter of urgent public
necessity. This item was properly noticed for
the meeting of September 14, 1987, and was
passed.

Contact: Margaret Allen, P.O. Drawer
12967, Austin, Texas 78711, (512) 463-6887.

Filed: September 18, 1987, 11:27 a.m.
TRD-8708023

Monday, September 28, 1987, 9 a.m. The
Railroad Commission of Texas will meet in
the 12th Floor Conference Room, William
B. Travis Building, 1701 North Congress
Avenue, Austin. The commission will con-
sider and act on division agendas as follows.

The Administrative Services Division direc-
tor’s report on division administration,
budget, procedures, and personnel matters,
including but not limited to discussion, con-
sideration and/or action on the following:
management study, oil and gas general
counsel, and oil field investigator personnel
and their operations.

Contact: Roger Dillon, P.O. Drawer 12967,
Austin, Texas 78711, (512) 463-7257.

Filed: September 18, 1987, 11:27 a.m.
TRD-8708024

The Automatic Data Processing Division
director’s report on division administration,
budget, procedures, equipment acquisitions,
and personnel matters.

Contact: Bob Kmetz, P.O. Drawer 12967,
Austin, Texas 78711, (512) 463-7251.

Filed: September 18, 1987, 11:27 a.m.
TRD-8708025

The Flight Division director’s report on divi-
sion administration, budget, procedures, and
personnel matters.

Contact: Ken Fossler, 1701 North Congress
Avenue, Austin, Texas 78701, (512)
463-6787.

Filed: September 18, 1987, 11:27 a.m.
TRD-8708026

Various matters falling within the Gas
Utilities Division’s regulatory jurisdiction.

Contact: Lucia Sturdevant, P.O. Drawer
12967, Austin, Texas 78711, (512) 463-7003.

Filed: September 18, 1987, 11:28 a.m.
TRD-8708027

The Office of Information Services director’s
report on division administration, budget,
procedures, and personnel matters.

Conu‘lct: Brian W. Schaible, P.O. Drawer
12967, Austin, Texas 78711-2967, (512)
463-6710.

Filed: September 18, 1987, 11:28 a.m.
TRD-8708028 .

The LP-Gas Division director’s report on
division administration, budget, procedures,
and personnel matters.

Contact: Thomas D. Petru, P.O. Drawer
12967, Austin, Texas 78711-2967, (512)
463-6931.

Filed: September 18, 1987, 11:28 a.m.
TRD-8708029

Various matters falling within the Oil and
Gas Division’s regulatory jurisdiction.

Contact: Timothy A. Poe, P.O. Drawer
12967, Austin, Texas 78711, (512) 463-6713.

Filed: September 18, 1987, 11:28 a.m.
TRD-8708030

Additions to the previous agenda:

Consideration of category determinations
under the Natural Gas Policv Act of 1978,
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§§102(c)(1)(B), 102(c)(1)(C), 103, 107, and
108.

Contact: Margie L. Osborn, P.O. Drawer
12967, Austin, Texas 78711, (512) 463-6755.

Filed: September 18, 1687, 11:28 a.m.
TRD-8708032

The Oil and Gas Division submitted a revised
agenda to consider the investigation of ce-
menting practices of Western Company of
North America.

Contact: Tim Poe, P.O. Drawer 12967,
Austin, Texas 78711, (512) 463-6713.

Filed: September 18, 1987, 11:28 a.m.
TRD-8708031

The Personnel Division director’s report on
division administration, budget, procedures,
and personnel matters.

Contact: Mark K. Bogan, P.O. Drawer
12967, Austin, Texas 78711, (512) 463-6981.

Filed: September 18, 1987, 11:29 a.m.
TRD-8708033

The Office of Research and Statistical
Analysis director’s report on division admin-
istration, budget, procedures, and personnel
matters.

Contact: Gail Gemberling, P.O. Drawer
12967, Austin, Texas 7871 1, (512) 463-6976.

Filed: September 18, 1987, 11:29 a.m.
TRD-8708034 :

The Office of the Special Counsel director’s
report relating to pending litigation, includ-
ing but not limited to discussion and/or deci-
sion in Docket 500 amendment, Hufo Oils,
et al v. Railroad Commission, C-5937 in the
Supreme Court of Texas, Walker Operating
Corporation, et al v. Federal Energy
Regulatory Commission, U.S. Court of Ap-
peals for the 10th Circuit, 85-2683 and
86-2698, et al, in relatibn to Oil and Gas
Docket 10-87,017, and Railroad Commission
of Texas v. Concerned Citizens to Protect
the Edwards Aquifer, et al, Cause 17,674,
state and federal legislation, and other
budget, administrative, and personnel
matters.

Contact: Walter Earl Lilie, P.O. Drawer
12967, Austin, Texas 78711, (512) 463-7149,

Filed: September 18, 1987, 11:29 a.m.
TRD-8708035

Various matters falling within the Surface
Mining and Reclamation Division’s regula-
tory jurisdiction.

Contact: J. Randel (Jerry) Hill, William B.
Travis Building, 1701 North Congress Ave-
nue, Austin, Texas, (512) 463-7149,

Filed: September 18, 1987, 11:29 a.m.
TRD-8708036

l’arious matters falling within the Transpor-
tation Division’s regulatory jurisdiction.

Contact: C. Tom Clowe, P.O. Drawer

12967, Austin, Texas 78711, (512) 463-7122.

Filed: September 18, 1987, 11:29 a.m.
TRD-8708037

b * g

Texas Rehabilitation Commission

Thursday, October 1, 1987, 1 p.m. The
Governor's Committee for Disabled Persons
of the Texas Rehabilitation Commission will
meet in Ballroom D, Wyndham Southpark
Hotel, 4140 Governor’s Row, Austin. Ac-
cording to the agenda summary, the com-
mittee will approve minutes of the previods
meeting; hear chairperson’s remarks; review
purpaoses, structure, and activities of Gover-
nor’s Committee for Disabled Persons
(GCDP); hear reports from invited mayor’s
committees, reports from fiscal year
1988-1989 implementation plan objectives,
and GCDP projects; hold a briefing on
employment awards conference; and on Oc-
tober 2, 1987, at 8 a.m., hold the employ-
ment awards conference.

Contact: Virginia Roberts, 118 East River-
side Drive, Austin, Texas 78704, (512)
445-8272.

Filed: September 18, 1987, 12:33 p.m.
TRD-8708044

M g * »

Texas Savings and Loan
Department

Tuesday, September 29, 1987, 9 a.m. The
Texas Savings and Loan Department will
meet in Suite 201, 2601 North Lamar Bou-
levard, Austin. According to the agenda, the
department will accumulate a record of evi-
dence in regard to the applications of Har-
din Savings and Loan Association, Silsbee,
Hardin County, for a branch office at the
following locations:

130 West First Street, Humble, Harris
County; 10301 South Post Oak, Houston;
6614 South Main, Houston; 13640 FM
Road 149, Houston; 2424 Bay Area
Boulevard, Houston; 1708 Loop 610 (at
West 18th), Houston; 3623 Southwest
Freeway, Houston, to 6200 Savoy, Suite
100, Houston, Harris County; and to
change the name to Meritbanc Savings
Association, from which record the com-
missioner will determine to grant or deny
the applications.

Contact: Russell R, Oliver, 2601 North
Lamar Boulevard, Suite 201 , Austin, Texas
78705, (512) 479-1250. :

Filed: September 17, 1987, 1:24 p.m.
TRD-8707972-8707979

b g » »

State Securities Board

Tuesday, September 29, 1987, 10 a.m. The
Securities Commissioner of the State Se-
curities Board will meet at 1800 San Jacinto,
Austin. According to the agenda, the com-
missioner will hold a hearing to determine
whether a cease and desist order should be
issued prohibiting the sale or offer for sale
of securities by Trust Company Bank,
through its agents, Susan Winslow Callender
and Carol L. Culpepper, to Texas residents.

Contact: Sue B. Roberts, 1800 San Jacinto,
Austin, Texas 78711, (512) 474-2233.

Filed: September 17, 1987, 10:37 a.m.
TRD-8707965

b g » N g

Texas Water Commission

The Texas Water Commission will meet in
the Stephen F. Austin Building, 1700 North
Congress Avenue, Austin. Dates, times,
room numbers, and agendas follow.

Tuesday, September 29, 1987, 10 a.m. The
commission will meet in Room 118 to consj-
der water district bond amendment, use of
surplus funds, release from escrow re-
quirements, water rate increase matters, pro-
posal on order assessing administrative penal-
ties, water quality proposed permits, amend-
ments and renewals, amendments to certifi-
cates of adjudication and executive director’s
petition for order revoking agricultural per-
mit 01416 held by Charles Pilat.

Contact: Karen A. Phillips, P.O. Box 13087,
Austin, Texas 78711, (512) 463-7898.

Filed: September 18, 1987, 11:30 a.m.
TRD-8708038

Tuesday, September 29, 1987, 2 p.m. The
commission will meet in Room 118 to con-
sider executive director’s preliminary en-
forcement report and petition for an order
requiring certain actions of the City of China
(Permit 12104-01); substantial noncompliance
and requiring certain actions of the City of
Strawn (Permit 10326-01); discuss examiners
proposal for decision on application by Sea-
brook Seafoods, Inc. for renewal of Permit
02078 and application by Harris-Fort Bend
Counties Municipal Utility District 1 for re-
newal of Permit 12805-01.

Contact: Karen A. Phillips, P.O. Box 13087,
Austin, Texas 78711, (512) 463-7898.

Filed: September 17, 1987, 3:57 p.m.
TRD-8707985

Wednesday, September 39, 1987, 9:30 a.m.
The commission will meet in Room 118 to
consider TA-5807 of Hunt Investment Cor-
poration for a permit to divert and use 195
acre-feet of water for a four-month period
from Fossil Lake on Smithfield Creek, tri-
butary of Big Fossil Creek, tributary West
Fork Trinity River, tributary of Trinity Riv-
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er, Trinity River Basin, for irrigation pur-
poses in Tarrant County.

Contact: Karen A. Phillipa, P.O. Box 13087,
Austin, Texas 78711, (512) 463-7898.

Filed: September 18, 1987, 4:06 p.m.
TRD-8708078

Wednesday, September 30, 1987, 2 p.m. The
commission will meet in Room 118 to con-
sider executive director’s motion to amend
the commission’s order of June 5, 1986, con-
cerning the City of Dallas, Central Waste-
water Treatment Plant (Permit 10060-01).

Contact: Karen A. Phillips, P.O. Box 13087,
Austin, Texas 78711, (513) 463-7898.

Filed: September 18, 1987, 4:06 p.m.
TRD-8708075

Thursday, October 1, 1987, 10 a.m. The
commission will meet in Room 119 to con-
sider the executive director’s report on agen-
cy administration, policy, budget, proce-
dures, and personnel matters.

Contact: Karen A. Phillips, P.O. Box 13087,
Austin, Texas 78711, (512) 463-7898.

Filed: September 18, 1987, 4:06 p.m.
TRD-8708079

Friday, October 2, 1987, 10 a.m. The com-
mission will meet in Room 618 to consider
F. E. Appling Interests. (5141).

Contact: Karen A. Phillips, P.O. Box 13087,
Austin, Texas 78711, (512) 463-7898.

Filed: September 18, 1987, 11:30 a.m.
TRD-8708039

Friday, October 16, 1987, 10 a.m. The com-
mission will meet in Room 618 to consider
an application filed by Parkerville East Wa-
ter System, Docket 7252-C, for a water cer-
tificate of convenience and necessity.

Contact: Ann F. MacMurray, P.O. Box
13087, Capitol Station, Austin, Texas 78711,
(512) 463-7875.

Filed: September 18, 1987, 11:31 a.m.
TRD-8708040

Wednesday, October 28, 1987, 10 a.m. The
commission will meet in Room 118 to consi-
der a petition for creation of San Marcos
Municipal Utility District 1, containing
634.59 acres of land.

Contact: Karen A. Phillips, P.O. Box 13087,
Austin, Texas 78711, (512) 463-7898.

Filed: September 18, 1987, 11:30 a.m.
TRD-8708041

Wednesday, October 28, 1987, 10 a.m. The
commission will meet to consider a petition
for creation of San Marcos Municipal Utility
District 2, containing 702.90 acres of land.

Contact: Karen A. Phillips, P.O. Box 13087,
Austin, Texas 78711, (512) 463-7898.

Filed: September 18, 1987, 11:30 a.m.
TRD-8708042

Thursday, November 12, 1987, 10 a.m. The
commission will meet in Room 618 to consi-

der an application for.a rate change in Hi-
dalgo County by Monte Alto Water and
Sewer Company (Docket 7338-R).

Contact: Carl X. Forrester, P.O. Box 13087,
Capitol Station, Austin, Texas 78711, (512)
463-7875.

Filed: September 18, 1987, 11:31 a.m.
TRD-8708045

M g b 4 g

Regional Agencies
Meetings Filed September 17

The Bexar Appraisal District,Appraisal
Review Board, will meet at 535 South Main,
San Antonio, on September 25, 1987, at 9
a.m. Information may be obtained from
Walter Stoneham, 535 South Main, San An-
tonio, Texas 78204, (512) 224-8511.

The Cass County Appraisal District, Board
of Directors, met at 400 North Main,
Linden, on September 21, 1987, at 6:30 p.m.
Information may be obtained from Janelle
Clements, P.O. Box 1150, Linden, Texas
75563, (214) 756-754S.

The Central Plains Mental Health and Men-
tal Retardation Center, Board of Trustees,
met at 715 Houston, Plainview, on Septem-
ber 24, 1987, at 7 p.m. Information may be
obtained from Rick Van Hersh, 2700 Yon-
kers, Plainview, Texas 79072, (806) 293-
2636.

The Education Service Center, Region XI,
Board of Directors, will meet at 3001 North
Freeway, Fort Worth, on September 30,
1987, at noon. Information may be obtained
from R.P. Campbell, Jr., 3001 North
Freeway, Fort Worth, Texas 76106, (817)
625-5311, ext. 102.
TRD-8707966

» » »

Meetings Filed September 18

The Austin-Travis County Mental Health
and Mental Retardation Center, Financial
and Control Committee and Board of Trust-
ees, met in Suite 107, 611 South Congress
Avenue, Austin, on September 23, 1987, at
noon, and on September 24, 1987, at 7 a.m.
Information may be obtained from Sharon
Taylor, 611 South Congress Avenue, Suite
107, Austin, Texas 78704, (512) 447-4141.

The Central Counties Center for Mental
Health and Mental Retardation Services,
Board of Trustees, met at 304 South 22nd
Street, Temple, on September 24, 1987, at
7:45 p.m. Information may be obtained
from Steven B. Schnee, P.O. Box 518, Tem-
ple, Texas 76503.

The Dallas Area Rapid Transit, Minority Af-
fairs Committee and Board, met at the
DART Office, 601 Pacific Avenue, Dallas,
on September 22, 1987, at 2:30 p.m. and 4
p.m., respectively. Information may be ob-
tained from Nancy McKethan, 601 Pacific
Avenue, Dallas, Texas 75202, (214)
658-6237.

The East Texas Council of Governments,
East Texas Regional Review Committee, will
meet on the Second Floor, Community Inn-
Inn Club, Kilgore, on September 30, 1987,
at 2 p.m. Information may be obtained from
Glynn J. Knight, 3800 Stone Road, Kilgore,
Texas 75662, (214) 984-8641.

The Gulf Bend Mental Health and Mental
Retardation Center, Board of Trustees, met
at the Horizon Club, 1902 East North, Vic-
toria, on September 24, 1987, at noon. In-
formation may be obtained from Bill
Dillard, 1404 Village Drive, Victoria, Texas
77901, (512) 575-0611.

The Houston-Galveston Area Council, Re-
gional Review Committee, met in the Fourth
Floor Boardroom, 3555 Timmons, Houston,
on September 23, 1987, at 9 a.m. Informa-
tion may be obtained from Jack Steele, 3555
Timmons, Houston, Texas 77027, (713) 627-
3200.

The Lamar County Appraisal District, Regu-
lar Board, met at the District Office, 1523
Lamar Avenue, Paris, on September 22,
1987, at 4 p.m. Information may be obtained
from Rodney Anderson, 1523 Lamar Ave-
nue, Paris, Texas 75460, (214) 785-7822.

The Lower Colorado River Authority, Audit
and Budget, Energy Operations, Finance and
Administration, Natural Resources, and
Planning and Public Policy Committees, met
at 3700 Lake Austin Boulevard, Austin, on
September 23, 1987, at 9 a.m. The Board of
Directors met at the same location, on Sep-
tember 24, 1987, at 9 a.m. Information may
be obtained from John E. Bagalay, Jr., 3700
Lake Austin Boulevard, Austin, Texas
78703, (512) 473-3200.

The Texas Panhandle Mental Health Autho-
rity, Board of Trustees, met in the Killgore
Atrium, 1200 Wallace Boulevard, Amarillo,
on September 24, 1987, at 1 p.m. Informa-
tion may be obtained from Claire Rigler,
P.O. Box 3250, Amarillo, Texas 79106, (806)
353-7235.

The Red River Authority of Texas, Board
of Directors, will meet in Room 215, Activity
Center, 1001 Indiana, Wichita Falls, on Sep-
tember 25, 1987, at 9:30 a.m. Information
may be obtained from Ronald J. Glenn, 520
Hamilton Building, Wichita Falls, Texas
76301, (817) 723-8697.

The Texas Association of Regional Coun-
cils, Board of Directors, will meet in the
Ballroom, Second Floor, Westin Paso del
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Norte, El Paso, on September 25, 1987, at

2 p.m. Information may be obtained from

Katherine B. Ray, 508 West 12th Street,

Austin, Texas 78701, (512) 478-7415.
TRD-8708013

o b 4 R/

Meetings Filed September 21

The Bosque County Appraisal District,
Appraisal Review Board, will meet at 104
West Morgan, Meridian, on September 25
and 28, 1987, at 9 a.m. Information may be
obtained from Don Whitney, P.O. Box 393,
Meridian, Texas 76665, (812) 435-2305.

The Deep East Texas Regional Mental
Health and Mental Retardation Services,
Board of Trustees, met in the Ward R.
Burke Community Room, Administration
Facility, 4101 South Medford Drive, Lufkin,
on September 22, 1987, at 2 p.m. Informa-
tion may be obtained from Jim McDermott,
4101 South Medford Drive, Lufkin, Texas
75901, (409) 639-1141.

The Education Service Center, Region
X VI, Board of Directors, will meet at 2811
LaForce Boulevard, Midland, on October 1,
1987, at 7:30 p.m. Information may be ob-
tained from Vernon Stokes, P.O. Box 6020,
Midland, Texas 79711, (915) 563-2380.

The Edwards County Appraisal District, Ap-
praisal Review Board, met in the New Coun-
ty Annex Building, Rocksprings, on Sep-
tember 23, 1987, at 9 a.m. Information may
be obtained from Sondra Madden, P.O. Box
378, Rocksprings, Texas 78880, (512) 683-
4189,

The Lamb County Appraisal District, Board
of Directors, will meet in the Boardroom,
330 Phelps Avenue, Littlefield, on Septem-
ber 29, 1987, at 7:30 p.m. Information may
be obtained from Murlene J. Bilbrey, 330
Phelps Avenue, Littlefield, Texas 79339,
(806) 385-6474.

The Mason County Appraisal District, will
meet at 206 Fort McKavitt Street, Mason,
on October 3 and $, 1987, at 1 p.m. and 6:30
p.m., respectively. Information may be ob-
tained from Ann Stapp, P.O. Box 1119,
Mason, Texas 76856, (915) 347-5989.

The Northeast Texas Municipal Water
District, Board of Directors, will meet at
Highway 250 South, Hughes Springs, on
September 28, 1987, at 7 p.m. Information
may be obtained from Homer Tanner, P.O.
Box 955, Hughes Springs, Texas 75656, (214)
639-7538.

The Parmer County Appraisal Office, Board
of Directors, will meet at 305 Third Street,
Bovina, on October 8, 1987, at 8 p.m. In-
formation may be obtained from Ron Proc-
ter, P.O. Box 56, Bovina, Texas 79009, (806)
238-1405,

The San Patricio County Appraisal District,
Board of Directors, met in the Courthouse
Annex, Sinton, on September 24, 1987, at
2 p.m. Information may be obtained from

Kathryn Vermillion, P.O. Box 938, Sinton, -

Texas 78387, (512) 364-5402.

N

The Texas Municipal Power Agency
(TMPA), Board of Directors, met in the
Boardroom, Second Floor, College Station
Hilton, 801 University Drive East, College
Station, on September 24, 1987, at 7:30 p.m.
and will meet in the Auditorium, Brazos
Center, 3232 Briarcrest, Bryan, on Sep-
tember 25, 1987, at 9:30 a.m. Informa-
tion may be obtained from Jim Bailey, P.O.
Box 7000, Bryan, Texas 77805, (409)
873-2013.

The Wise County Appraisal District, Board
of Directors, met in the Boardroom, 206
South State Street, Decatur, on September
24, 1987, at 8:15 a.m. Information may be
obtained from Brenda Jones, 206 South
State Street, Decatur, Texas 76234, (817)
627-3082.
TRD-8708080

N g Mg o

Meetings Filed September 22

The Education Service Center, Region XIII,
Board of Directors, will meet in Room 205,
5701 Springdale Road, Austin, on September
28, 1987, at 7 p.m. Information may be ob-
tained from Joe Parks, 5701 Springdale
Road, Austin, Texas 78723, (512) 929-1300.

The Erath County Appraisal District, Ap-
praisal Review Board, will meet in the Board-
room, 1390 Harbin Drive, Stephenville, on
September 28, 1987, at 9:30 a.m. Informa-
tion may be obtained from Trecia Perales,
1390 Harbin Drive, Stephenville, Texas
76401, (817) 965-5434.

The Lubbock Mental Health and Mental
Retardation Center, Board of Trustees, will
meet at 3801 Avenue J, Lubbock, on Sep-
tember 28, 1987, at 11:30 a.m. Information
may be obtained from Gene Menefee, 1210
Texas Avenue, Lubbock, Texas 79401, (806)
766-0202.

The Middle Rio Grande Development Coun-
cil, Area Advisory Council on Aging, will
meet in the McNelly Room, Uvalde First
State Bank, Uvalde, on September 29, 1987,
at 10 a.m. Information may be obtained
from Estella Hernandez, P.O. Box 1199,
Carrizo Springs, Texas 78834, (512)
876-3533. .
TRD-8708130
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A d d iti on The Register is required by statute to publish certain documents, including
b applications to purchase control of state banks, notices of rate ceilings,
changes in interest rate and applications to install remote service units, and consultant pro-

posal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of
general interest to the public is published as space allows.

Texas Air Control Board
Applications for Construction Permits

. The Texas Air Control Board gives notice of applications
for construction permits received during the period of
August 24-September 4, 1987.

Information relative to the following applications, in-
cluding projected emissions and the opportunity to com-
ment or to request a hearing, may be obtained by contac-
ting the office of the executive director at the central of-
fice of the Texas Air Contro! Board, 6330 Highway 290
East, Austin, Texas 78723.

A copy of all material submitted by the applicant is avail-
able for public inspection at the central office of the Texas
Air Control Board at the previously mentioned address,
and at the regional office for the air quality control region
within which the proposed facility will be located.

Listed are the names of the applicants and the cities in
which the facilities are located; type of facilities; location
of the facilities (if available); permit numbers; and type
of application—new source or modification.

Naval Facilities Engineering, Ingleside; steam
boilers one, two, and three;  Ingleside, San
Patricio County; 18292; new

Dixie Chemical Company, Inc., Pasadena;
specialty chemical facility; Pasadena, Harris
County; 18294; new

Union Oil Company of California, doing
business as Unocal, Nederland; loading facilities
for Tank; Nederland, Jefferson County; 18295;
new

Riverside Press of Houston, Inc., Houston;
heatset web offset printing; Houston, Harris
County; 18299; new

Rio Grande Oil Mill, Harlingen; cottonseed oil
solvent extract; Harlingen, Cameron County;
18302; new

J. 1. Hailey, Inc., Corpus Christi; pipe reclama-
tion facility; Corpus Christi, Nueces County;
18317 new

Exxon Company USA, Baytown; cleu 2 prefrac-
tionator facility; Baytown, Harris County; 18318;
new

Texaco Refining and Marketing, Inc., Port Ar-
thur; HF alkylation unit; Port Arthur, Jefferson
County; 18319; new

Issued in Austin, Texas, on September 16, 1987.

TRD-8707982 Bill Ehret
Director of Hearings
Texas Air Control Board

Filed: September 17, 1987
For further information, please call (512) 451-5711, ext. 354.

A 4 2 A 4
Texas Department of Commerce
Private Activity Bond Allocation Report

The Tax Reform Act of 1986 (the Tax Act) imposes a
volume ceiling on the aggregate principal amount of private
activity bonds that may be issued within the State of Texas
during any calendar year. The state ceiling for Texas, im-
posed by the Tax Act for calendar year 1987 is $1,227,750,000.

State legislation, 70th Legislature, Senate Bill 1382, was
passed, effective June 20, 1987, to establish the allocation
process. The Act specifies that one-third of the state ceil-
ing is to be made available to qualified mortgage bonds
and of that one-third, one-third is available to the Texas
Housing Agency. One-fourth of the state ceiling is available
to state-voted issues, and the balance of the state ceiling
is available for all other issuers of bonds requiring an
allocation. : ’

As a result of Senate Bill 1382, the aggregate amount for
qualified mortgage bond subceiling is $302,376,642, with
$201,584,428 available to the local housing authorities and
$100,792,214 available to the Texas Housing Agency. The
aggregate amount for state-voted issues is $226,782,481,
and the amount for all other bonds requiring an alloca-
tion is $377,970,802.

Generally, the state ceiling will be allocated on a first-come,
first-served basis within the applicable subceiling, with the
Texas Department of Commerce (the department) admin-
istering the allocation system.

The information that follows is a summary report of the
allocation activity for the period September 7, 1987
through September 11, 1987.

Weekly Report on the 1987 Allocation of the State Ceiling
on Certain Private Activity Bonds as Pursuant to
Senate Bill 1382

Total amount of state ceiling remaining unreserved for the
$302,376,642 subceiling for qualified mortgage bonds
under Senate Bill 1382 through September 11, 1987:
$302,376,642. '

Total amount of state ceiling remaining unreserved for the
$226,782,481 subceiling for state-voted issues under Senate
Bill 1382 from September 7, 1987, through September 11,
1987: $226,782,481.

Total amount of state ceiling remaining unreserved for the
$377,970,802 subceiling for all other bonds under Senate
Bill 1382 from September 7, 1987, through September 11,
1987: $272,670,802.

Total amount of the $1,227,750,000 state ceiling remain-
ing unreserved as of September 11, 1987: $801,829,925.
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Comprehensive listing of bond issues which have received
a reservation date per Senate Bill 1382 from September
7, 1987, through September 11, 1987: None.

Comprehensive listing of bonds issued and delivered as per
Senate Bill 1382 from September 7, 1987, through Sep-
tember 11, 1987, in order of issuer, user, description, and
amount: Harris County Industrial Development Corpora-
tion, Exxon Capital Ventures, Inc., pollution control,
$15,300,000.

Issued in Austin, Texas, on September 15, 1987.

TRD-8707954 J. W. Lauderback
Executive Director
Texas Department of Commerce

Filed: September 16, 1987
For further information, please call (512) 472-5059.

M g » M g

Request for Proposals

This request for proposal is filed pursuant to Texas Civil
Statutes, Article 6252-11c.

The Texas Department of Commerce (TDoC) invites pro-
posals from qualified individuals to serve under contract
as the administrative assistant, State of Texas Office, Mex-
ico City, D.F. The services requested are a continuation
of services being performed by Graciela Letayf under con-
tract expiring August 31, 1987,

The individual selected for the position of administrative
assistant must possess the minimum qualifications and will
be required to perform the various services as follows.

Qualifications. Each individual submitting an offer must
present evidence or otherwise demonstrate to the satisfac-
tion of TDoC that such individual is a Mexican citizen or
is a resident of Mexico; is bilingual in the English and
Spanish languages; has a minimum of five years of ex-
perience in administration as an executive secretary with
management experience, accounting, and international
trade background; has an in-depth knowledge of the or-
ganization and function of the government of Mexico and
its agencies, and the United States Embassy and its sec-
tions: has a working knowledge of international finance,
reverse investment, joint venture, acquisition, trade mis-
sions, trade show and trade fair activities, industrial
development activities, and the general conduct of business
in Mexico and Latin America; and is insurable for use of
automobile in Mexico.

Scope of Services. The individual serving as ad-
ministrative assistant will be required to render the follow-
ing services as the same may from time to time be required
advise and assist Texas manufacturers and businessmen
in making contacts and appointments with Mexican gov-
ernment officials, United States Embassy officials, and
Mexican, Central, and South American industry importers
who may be interested in products, services, and/or ma-
terials offered by Texas businesses; conduct or assist in
conducting an on-going public relations program within
Mexico, Central, and South America to promote the sale,
lease, or rental of products, services, and/or materials of-
fered by Texas businesses; advise and assist or participate
in the advising and assisting Texas businessmen in display-
ing their products, services, and/or materials at trade fairs,
trade shows, or otherwise, to enhance and encourage the
rental, lease, or sale thereof to users in Mexico, Central,
and South America; research and locate, or assist in the
research and location of Mexican, Central, and South

American suppliers of products, services, and/or materials,
on request, for Texas businessmen; assist Mexican, Cen-
tral, and South American exporters, manufacturers, and
suppliers in making contact with Texas businessmen who
inquire about the importation of manufactured products,
raw materials, or services, or who inquire about joint ven-
tures, licensing agreements, and transfers of technology;
when requested, to advise and assist State of Texas officials
in the conduct of their duties in Mexico, Central, and South
America, including the making and monitoring of appoint-
ments; and supervise and provide all necessary support for
Texas state agencies as may be required under existing or
future interagency agreements between TDoC and other
state agencies.

Hiring Procedurf. Based on the previously mentioned
requirements, the executive director will make the final
hiring decision. TDoC reserves the right to accept or reject
any or all offers submitted in response to this request and
to negotiate modifications necessary to improve the quality
or cost effectiveness of any offer received. TDoC is under
no legal obligation to enter into a contract with any of-
feror on the basis of this request and intends any material
provided herein only as a means of identifying the scope
of services requested. Further, TDoC will not reimburse
any offeror for expenses incurred by such offeror in the
preparation and/or submission of an offer. Any contract
entered into by TDoC pursuant to this request will be sub-
ject to the availability of appropriated funds, will contain
a cancellation clause giving either party to such contract
the right to terminate all obligations thereunder upon 30
days written notice to the other party, and will be for a
period of 10 months beginning November 1, 1987, and
ending August 31, 1988.

Offer Submission. Offers must be submitted to the
Texas Department of Commerce, P.O. Box 12728, Aus-
tin, Texas, 78711, Attention: International Development
Section, by 5 p.m., C.S.T., October 31, 1987.

Contact. Further information may be obtained by con-
tacting the International Department of TDoC, P.O. Box
12728, Austin, Texas 78711, (512) 472-5059.

Issued in Austin, Texas, on September 18, 1987.

TRD-8708073 J. William Lauderback
Executive Director
Texas Department of Commerce

Filed: September 18, 1987
For further information, please call (512) 472-5059.

M g - N g

This request for proposal is filed pursuant to Texas Civil
Statutes, Article 6252-11c.

The Texas Department of Commerce (TDoC) requests of-
fers from qualified individuals to serve under contract as
the manager of the State of Texas Office, Mexico City,
D.F. The services requested are a continuation of services
being performed by Luis A. Morales under contract expir-
ing August 31, 1987.

The individual selected for the position of manager must
possess the minimum qualifications listed in the qualifica-
tions section and will be required to perform the various
services listed in the scope of services section.

Qualifications. Each individual submitting an offer must
present evidence or otherwise demonstrate to the satisfac-
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tion of TDoC that such individual:

(a) is a United States citizen and preferably a resi-
dent of Texas;

(b) is bilingual in the English and Spanish languages;

(c) has a minimum of two years business experience
in management, accounting, and international trade;

(d) possesses Mexican working papers with FM-2
visa status for self, personal property, and automobile in
Mexico;

() - must be insurable for use of automobile in
Mexico;

(f) has an in-depth knowledge of the organization
and function of:

(1) the government of Mexico and its agencies,
and
(2) the United States Embassy and its sections;

and

(g) has a working knowledge of international fi-
nance, reverse investment, joint venture, acquisition, trade
missions, trade show and trade fair activities, industrial
development activities, and the general conduct of business
in Mexico and Latin America.

Scope of Services. The individual serving as manager will
be required to render the following services as the same
may from time to time be required:

(a) management of the day-to-day operations of the
State of Texas office, including the supervision of other
contract personnel and employees of such office, simple
accounting functions and the translation and composition
of correspondence concerning trade and foreign investment
in Mexico, Central, and South America;

(b) advising and assisting Texas manufacturers and
businessmen in making contacts and appointments with
Mexican government officials; United States Embassy of-
ficials; and Mexican, Central, and South American in-
dustry importers who may be interested in products,
services, and/or materials offered by Texas business;

(c) conducting or assisting in conducting an on-going
public relations program within Mexico, Central, and
South America to promote the sale, lease, or rental of pro-
ducts, services, and/or materials offered by Texas
businesses;

(d) advising and assisting or participate in the ad-
vising and assistance of Texas businessmen in displaying
their poducts, services, and/or materials at trade fairs,
trade shows, or otherwise, to enhance and encourage the
rental, lease, or sale thereof to users in Mexico, Central,
and South America;

(e) researching and locating, or assisting in the
research and location of Mexican, Central, and South
American suppliers of products, services, and/or materials,
on request, for Texas businessmen;

(f) assisting Mexican, Central, and South American
exporters, manufacturers, and suppliers in making con-
tact with Texas businessmen who inquire about the im-
portation of manufactured products, raw materials or
services/ or who inquire about joint ventures, licensing
agreements and transfers of technology;

(g) when requested, advising and assisting State of
Texas officials in the conduct of their duties in Mexico,
Central, and South America, including the making and
monitoring of appointments; and

(h) supervision and provision of all necessary sup-
port for Texas state agencies as may be required under ex-
isting or future interagency agreements between TDoC and
other state agencies.

TDoC reserves the right to accept or reject any or all of-
fers submitted in response to this request and to negotiate
modifications necessary to improve the quality or cost ef-

fectiveness of any offer received. TDoC is under no legal
obligation to enter into a contract with any offeror on the
basis of this request and intends any material provided
herein only as a means of identifying the scope of services
requested. Further, TDoC will not reimburse any offeror
for expenses incurred by such offeror in the preparation
and/or submission of an offer. Any contract entered into
by TDoC pursuant to this request will be subject to the
availability of appropriated funds, will contain a cancella-
tion clause giving either party to zuch contract the right
to terminate all obligations thereunder upon 30 days writ-
ten notice to the other party, and will be for a period of
10 months beginning November 1, 1987, and ending Au-
gust 31, 1988.

Hiring Procedures. Based on the previously mentioned
requirements, the executive director will make the final hir-
ing decision.

Offer Submission. Offers must be submitted to the Texas
Department of Commerce, P.O. Box 12728, Capitol Sta-
tion, Austin, Texas, 78711, Attention: International
Development Section; by 5 p.m., C.S.T., October 31, 1987.

Contact. Further information may be obtained by con-
tacting the International Department of TDoC, P.O. Box
12728, Capitol Station, Austin, Texas 78711, (512)
472-5059.

Issued in Austin, Texas, on September 18, 1987.

TRD-8708074 J. William Lauderback
Executive Director
Texas Department of Commerce

Filed: September 18, 1987
For further information, please call (512) 472-5059.

. . ¥
Office of Consumer Credit
Commissioner

Notice of Rate Ceilings

The consumer credit commissioner of Texas has ascer-
tained the following rate ceilings by use of the formulas
and methods described in Texas Civil Statutes, Title 79,
Articles 1.04, 1,05, 1.11, and 15.02, as amended (Texas
Civil Statutes, Articles 5069-1.04, 1.05, 1.11, and 15.02).

Type of Rate Ceilings Consumer®Agricul-  Commercial®
Effective Period tural/Commercial¥ over
(Dates are Inclusive) thru $250,000 $250,000

Indicated (Weekly)

Rate—Article 1.04(a)(1)

09/21/87-09/27/87 18.00% 18.00%
Monthly Rate—

Article 1.04(c)D

09/01/87-09/30/87 18.00% 18.00%

Standard Quarterly
Rate—Article 1.04(a)(2)
10/01/87-12/31/87 18.00% 18.00%

Retail Credit Card

Quarterly Rate—

Article 1.114)

10/01/87-12/31/87 18.00% N/A

Lender Credit Card

Quarterly Rate—

Article 15.02(d)®

10/01/87-12/31/87 14.00% N/A

Standard Annual
Rate—Article 1.04(a)2y2
10/01/87-12/31/87 18.00% 18.00%
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Retail Credit Card
Annual Rate—
Article 1.11®
10/01/87-12/31/87

Annual Rate Applicable
to Pre-July 1, 1983,
Retail Credit Card and
Lender Credit Card
Balances with Annual
Implementation Dates
from
10/01/87-12/31/87

Judgment Rate—Article

1.08, §2

09/01/87-09/30/87 10.00%
(1) For variable rate ial jons only.
(2) Only for open-end credit as defined in Texas Civil Statutes, Article 5069-1.01(f).
(3) Credit for p }, family, or h hold use.

(4) Credit for business, commercial, investment, or other similar purpose.

issued in Austin, Texas, on September 14, 1987.

18.00% N/A

18.00% N/A

10.00%

TRD-8707964 Al Endsley

Consumer Credit
Commissioner

Filed: September 17, 1987
For further information, please call (512) 479-1280.

L 4 g
Texas Department of Health
Correction of Error

Adopted sections by the Texas Department of Health con-
tained errors as published in the August 28, 1987, issue
of the Texas Register (12 TexReg 2922-2963).

In §145.12 the second sentence to the definition of medical
advisor should read: *“This definition shall become effec-
tive at such time as the requirements of Rider No. 17, I1-22,
General Appropriations Act for the fiscal 1988-89 bien-
nium and/or Texas Human Resources Code, §22.014 are
met, and written notice of same is provided to licensed
facilities at least sixty days prior to its effective date.”’

In §145.280(2), subparagraph (B) should read:
‘(B) Heating, ventilating, and air-conditioning systems
shall meet the requirements of the Life Safety Code, in-
cluding NFPA 90A. The plans shall have a statement veri-
fying that the systems are designed to conform to NFPA
90A. Reference §145.276 of this title (relating to Smoke
Compartmentation (Subdivision of Building Spaces)) for
conditions related to smoke compartmentation.”’

A proposed amendment submitted by the Texas Depart-
ment of Health contained an error as submitted and

published in the August 11, 1987, issue of the Texas
Register (12 TexReg 2613).

In §61.3(d)[(G)), the second sentence should read: *“The
RCC will be applied to the total charges, excluding per-
sonal items, before deducting the third party payment.’

The correction of error to §61.3(d)[(a)] in the September
8, 1987, issue of the Texas Register (12 TexReg 3109)
should be disregarded.

M g g b 4

Texas Judicial Council
Announcement of Meeting

The Texas Judicial Council will meet Friday, September
25, 1987, at 10 a.m., at the Texas Law Center, 1414 Col-

orado, Austin, to consider salaries of presiding judges of
administrative judicial regions; a report on state appropria-
tions for the judiciary; monthly reports from courts of ap-
peals; and the election of officers. For further information
contact C. Raymond Judice, Executive Director, Texas Ju-
dicial Council, 1414 Colorado, Austin, Texas 78701, (512)
463-1625.

Issued in Austin, Texas, on September 17, 1887.

TRD-8708055 Jim Hutcheson
General Counsel
Texas Judicial Council

Filed: September 18, 1987
For further information, please call (512) 463-1625.
-»

\ . 4
Austin Travis County Mental Health
Mental Retardation
Bid Announcement

Pursuant to Texas Civil Statutes, Article 5547, §203 and
§204, and the Texas Administrative Code, Austin Travis
County Mental Health and Mental Retardation invites both
private and public service care providers to submit bids
for residential services for 30 mentally retarded clients. All
requests for bid packets must be submitted in writing to
Ron Manns, Austin Travis County Mental Health and
Mental Retardation, P.O. Box 3548, Austin, Texas
78764-3548. Closing date for submission of bids is October
9, 1987. All bids will be reviewed by center staff to deter-
mine that server eligibility criteria are met. Contracts will
be awarded on November 2, 1987, to those who propose
the type of service delivery system which best meets clients’
needs and provides the highest quality of care.

Issued in Austin, Texas, on September 16, 1887.

TRD-87079§1 Sharon Taylor

Executive Assistant
Austin Travis County Mental Health
Mental Retardation

Filed: September 16, 1987
For further information, please call (512) 447-4141.

» y

Railroad Commission of Texas
Extension of Comment Period

The Railroad Commission of Texas, Surface Mining and
Reclamation Division, has proposed an amendment to 16
TAC §11.221, concerning miscellaneous revisions to the
coal mining regulations.

The proposed amendment was announced in the August
7, 1987, issue of the Texas Register (12 TexReg 2546). The
comment period regarding adoption of the proposed
amendment is extended until 5§ p.m. on Friday, October
16, 1987.

Comments may be submitted to Charles E. Evans, Hear-
ings Examiner, Surface Mining Section, Hearings and
Legal Division, Railroad Commission of Texas, P.O.
Drawer 12967, Austin, Texas 78711-2967, (512) 463-6719.

Issued in Austin, Texas, on September 28, 1987.

TRD-8708046 Ron Reeves

Director

Surface Mining Section
Hearings and Legal Division

Raliroad Commission of Texas

% In Addition
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Filed: September 18, 1987
For further Information, please call (512) 463-7149.

L 4 L o
Public Notice

An application for authority to charge a toll by the Long
Island Bridge Company, Inc., John R, Freeland, president,
P.O. Box 2587, McAllen, Texas 78502, was filed on July
21, 1987, before the Railroad Commission of Texas in
Docket 003620ZZCW pursuant to Texas Civil Statutes, Ar-
ticle 1473. This causeway corporation seeks authority to
charge all users of the Long Island Swing Bridge (located
over, through, and across the intercoastal canal at the nor-

thern tip of Long Island and the City of Port Isabel,
Cameron County) as follows: $1.00 for pedestrain traf-

fic; $3.50 for passenger motor vehicles, including mobile
homes, R.V.’s and motorcycles; and $4.50 for all trucks
in excess of two tons.

All interested persons affected by this toll application that
wish to participate in the commission consideration of this
application may do so only by filing a written protest, in-
tervention in opposition, or intervention in support, at or
before, 10 a.m. on Monday, October 26, 1987, by writing
Docket Services, Transportation Division, Railroad Com-
mission of Texas, P.O. Drawer 12967, Austin, Texas
78711-2967.

Please include in the written pleading the Docket
(003620ZZCW) in all responses.

Issued in Austin, Texas, on August 26, 1987.

TRD-8707598 Walter Earl Lilie
Special Counsel
Railroad Commission of Texas

Filed: September 4, 1987
For further information, please call (512) 463-7149.

» » »
Texas Water Commission

Correction of Error
New sections adopted on an emergency basis submitted
by the Texas Water Commission contained errors as

published in the September 11, 1987, issue of the Texas
Register (12 TexReg 3119).

Sections 275.51-275.59, 291.41-291.44, 291.51-291.56, and
335.321, 335.323-335.325, 335.328, 335.329, and 335.332,
should read the following effective and expiration dates:

Effective date: September 2, 1987.
Expiration date: December 31, 1987.

M g M g 4
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PAID

Austin, Texas
and additional entry offices

To order a new subscription, or to indicate a change
of address, please use this form. When notifying us
of an address change, please attach the mailing
label from the back of a current issue. Questions
concerning existing subscriptions should also in-
clude the subscription number from the mailing
label.

You may also use this form to request back issues
of the Texas Register. Please specify the exact dates
and quantities of the issues requested. Each copy of
a back issue is $3.00.

Please enter my subscrip- * Change of Address * Back issues requested
tion to the Texas Register (Please attach mailing label) (Please specify dates)
as indicated below. (I will
look for my first issue in
about two weeks.)

Name

1 year (100 issues) $80
* 6 months (50 issues) $60
* Payment enclosed

* Bill me

Organization

Occupation Telephone

For information concerning the
Texas Register, please call (512) Address
463-5561, or write to PO. Box

13824, Austin, Texas 78711-3824.

City State Zip Code

Please make checks payable to
the Secretary of State. Subscrip-
tion fees are not refundable.

For office use only
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