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L JY Pages 4203 - 4310

Highlights

% The Public Utility Commussion of Texas proposes the repeal of existing rules and simultaneous-

ly proposes new replacement rules 1n a chapter concerning substantive rules; earliest possible
date of adoption - November (8 page 4243

% The Texas Department of Health proposes amendments and a new rule concerming procedures
on long-term Care tacihnes, proposed date of adopuon - December 10 page 4253

% The State Board of Insurance proposes new rules concerning replacement of life insurance;
earhiest posaihle dare of adoprion  November 18 page 4260

Office of the Secretary of State Volume 8, Number 77, October 18, 1983

ST G
P e e e



How To Use the Texas Register

Texas Register
The Texas Register (ISN 0362-4781) 1s pubhshed twice a week
at least 100 times a year Issues will be published on every
Tuesday and Fnday in 1983 with the exception of January 25,
March 8, Apnl 26, and November 29. by the Office of the
Secretary of State, 201 East 14th Street, P O Box 13824,
Austin, Texas 78711-3824, (512) 475 7886

Material in the Texas Register 1s the property of the State of
Texas However, it may be copied, reproduced, or republished
by any person for any purpose whatsoever without permission
of the Texas Reg:ster director, provided no such republication
shall bear the legend Texas Register or "*Ofticial’’ without the
wnitten perrission of the director. The Register 1s pubhshed
under Texas Civil Statutes, Article 6252-13a Second class
postage Is paid at Austin, Texas, and additional entry offices.

POSTMASTER Please send Form 3579 changes to the Texas
Register, P O Box 13824, Austin, Texas 78711-3824

Information Available: The nine sections ot the Register
represent various facets of state government. Documents con-
tained within them include

Governor appointments, executive orders. and
proclamations

Secretary of State - summaries of opinions based on elec-
tion laws

Attorney General - summaries of requests for opimons,
opinions, and open records decisions

Emergency Rules - rules adopted by state agencies on an
emergency basis

Proposed Rules rules proposed tor adoption

Withdrawn Rules  rules withdrawn by state agencies from
consideration for adoption, or automatically withdrawn
by the Texas Register six months after proposal
publication date

Adopted Rules rules adopted following a 30 day public
comment pericd

Legisiature  Bills submitted to, signed by, and vetoed by
the Governor and biils that are submitted to the Gover-
nor and enacted without his signature

Open Meetings notices of open meetings

In Addition miscellaneous information required to be
published by statute or provided as a pubhlic service

Specitic expranations on the contents of each section can be
found on the beginning page of the section The division also
publishes monthly, quarterly, and annual indexes to aid in
research -xy matenal published

How To Cite: Matenal published in the Texas Register is
referenced by citing the volume in which a document appears,
the words “'TexReg,"' and the beginning page number on which

that document was pubhshed For example, a document
published on page 2402 of Volume 6 (1981) s cited as follows:
6 TexReg 2402.

In order that readers may cite maternal more easily, p
numbers are now written as citations. Example. page 2 in the
lower left-hand corner of this page 1s wnitten '8 TexKeg 2 isue
date,  while on the opposite page, in the lower right-hand cor-
ner, page 3 is written ssue date 8 TexReg 3

How To Research: The public is invited to research rules
and information of interest between 8 am and 5 pm
weekdays at the Texas Register office, 503E Sam Houston
Building, Austin Material can be found by using Register in-
dexes, the Texas Administrative Code {explained below), rule
number, or TRD number

Texas Administrative Code

The Texas Admrustrative Code (TAC) 1s the approved, col-
lected volumes of Texas administrative rules currently being
pubhlished by Shepard’s/McGraw-Hill, iIn cooperation with this
office.

How To Cite: Under the TAC scheme, each agency rule is
designated by a TAC number For example, in the citation 1
TAC §27 15

1 indicates the utle under which the agency ap-
pears in the Texas Admunistrative Code (a listing
of all the titles appears below);

TAC stands for the Texas Adminustrative Code;
§27.16 is the section number of the rule (27 in-
dicates that the rule 1s under Chapter 27 of Title
1: 15 represents the individual rule within the
chapter).

Latest Texas Code Reporter
{Master Transmittal Sheet) No 10, December 1982

Table of TAC Titles

TITLE 1 ADMINISTRATION
TITLE 4 AGRICULTURE
TITLE 7 BANKING AND SECURITIES

TITLE 10 COMMUNITY DEVELOPMENT

TITLE 13 CULTURAL RESOURCES

TITLE 16  ECONOMIC REGULATION

TITLE 19 EDUCATION

TITLE 22 EXAMINING BOARDS

TITLE 25 HEALTH SERVICES

TITLE 28 INSURANCE

TITLE 31 NATURAL RESOURCES AND CONSERVATION
TITLE 34 PUBLIC FINANCE

TITLE 37 PUBLIC SAFETY AND CORRECTIONS
TITLE 40 SOCIAL SERVICES AND ASSISTANCE
TITLE 43 TRANSPORTATION

John W. Fainter, Jr.
Secretary of State

Texas Register Staff
Charlotte Scroggins, Director

Dee Wright Mary Ford
Virginta Gregory Julie Peters
Dave Harrell Richard Salinas
Sue Bumpous Cathy Powell

Donna Peacock
Roberta Knight
Tony Black
Jane Hooks

Knstine Hopkins Mohajer
Richard Kallus
Cynthia Cooke
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In Addition

Banking Department of Texas

4302 \pphcations To Acquire Conhol of State
Banks

Texas Department ot Commumity Attairs
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Before an agency may permdnently adopt a new or amended rule,
or repeal an existing rute g proposal detailing the action must be
pub. shed n the Reqgrster at ieast 36 days before any action may
be taken The 30 day hime penod gives interested persons an op
portunity to review and make orgl or written comments on the ruie
A public hednng on the proposal may also be granted if such a pro-
cedure 15 requested Ly g governmental subdiviston or agency, or
by an assouiation consisting of at least 25 members

The proposal, ¢s published in the Regrster, must inclade d brief ex
planation of the proposed action, a fiscal statement indicating ef
fect on state or locai government, a statement explaining an
ticipated pubtlic benefits and possible economic ¢ osts to individuals
required to comply with the rule, a request for public comments,
a statement of statutory authority under which the proposed rule
15 to be adoped and the ggency s interpretation ot the statutory
authority), the text of the proposed action and g ertification state
ment The certitication mformation whie h includes tegal authon
ty the proposed date ot adoption or the earliest possible date that
the agency may file notice to adopt the proposal, and o telephone
tollows each submission,

Proposed
Rules

number to call tor farther intonmation

Symbology in ame nded ruiec
tule 1s mdicated by the use of hold text
tion of existing matenal within a rule

New lgngudage added to an existing
[Brackets| indicate dele-

ter B, concerning state and local review of federal and
state assistance apphcations, will contain the follow
ing undesigndted heads Introduction and General Pro-
visions, Responsibilities of Review Participants, Re-
view Procedures, Accommodation ot Review Com-
ments, and Transiton Schedule

TITLE 1. ADMINISTRATION
art 1. Office of the Governor
Chapter 5. Budget and Planning
Division

{Editor’s nute Because of errars whuch occurred in the
following rules submtted Ly the Office of the Gover
nor and published in the October 11, 1983, issue of
the Texas Register (8 TexReqg 4051, the entire sub-
mission s hemng iepubhished in this 1ssue Proposed
date of adoption tor the rules remamns December 1,
1983, as pre.wusly published

The Office of the Governor proposes to repeal §§5 11
5 14, concerning state review of federal grant assis
tance applications The Otffice of the Governor at this
time s also proposingnew §§5 191 § 271, concern
Ing state and local review ot federal and state assis
tance applications The proposea sections will create
two new subchapters, Aand B, under Chapter 5 Sub
chapter A concerning federal ana intergovernmental
coordination  will contain the following undesignated
heads Adoption of Federal Laws Interagency Coun
cilon Natural Resources and Environment, Policy for
the Envirorment, Interagency Transportation Coun-
¢l Metropalitan Planning Organizations, Water
Resource Conservation, State Planiing Assistance
Grants, Interagenc, Health and Human Resources
Councii, State Manpower Services Council ISMSC),
and Intrastate Allocation Procedures for Federal
Coastal Energy Impact Program Assistance Subchap-

[N S N,

The new sections proposed under Sub:chapter B are
in response to presidential Executn - Order (E Q)
12372, asamencedby F O 1241F whichrescinded,
effective September 30 1983 Offic e of Manajement
and Budget (OMB) Curcular A 95 tIr ger £ O 12372,
concerning interqovernmenta review 0f feceral pro-
grams, states gre gqiwve n authonty to establhsh state
wide review and comiment processes to replace pro
cedures formerly required by OMB Cr ular A 95
Since OMB Circular A 855 incor sorated by reference
in the rules cited previously, the review and comment
procedures formerly requirea by A 95 will continue in
full farce and eftect until modifiea or repeale. by the
final rules of the Texas Review and Comment System

The proposed new rules governing review and com-
ment on federal and state assisiance requests and di-
rect development builig upon those aspects of the A-
95 rewview and cocrdination process that have proven
usetul and effective since its inception in 1969 How-
ever the new procedures are expected to significantly
improve the review process by reducing the regulatory
burden on apphcants and review agencies and by in-
creasing the effectiveness of reviews through uniform
criterta and improved funding agency accountabihty.

The Texas Review and Comment Systern (TRAC3)
was developed in consultation with representatives

October 13, 1983
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of state agencies, local government, and regional
councils of governments within the guidelines of £.0.
12372, as amended, and pursuant to the specific pro-
grammatic requirements and constraints of the imple-
menting tederal regulations of June 24, 1983. Under
TRACS, the 24 Texas regional councils of govern-
ments are the designated regional review agencies
{RRAs) within their respective state planning regions.
As the RRAs, they will serve as the primary contact
points for locat applicants and will provide the mecha-
nism for gathering and disseminating local elected of-
ficials' comments on proposed federal or state devel-
opment and applications for federal and state assis-
tance under covered programs. The Office of the Gov-
ernor will serve as the statewide review agency and
as the State Single Point of Contact (SPOC) under E.O.
12372.

William C. Hamiiton, the governor’s budget director,
has determined that for the first five-year period the
repeal and new rules will be in effect there will be no
fiscal implications for state or local government as a
result of the repeal and enforcing or administering the
new rules. Potentially, administrative and compliance
costs will decrease, due to a reduction in the number
of reviews and simplification of review procedures.

Mr. Hamilton also has determined that for each year
of the first five years the repeal and new rules as pro-
posed are in effect the public benefit anticipated as
a result of enforcing the repeal and new rules as pro-
posed will be encouragement of more effective expen-
diture of public funds and reduction of duplication of
services and facilities, and will lead to improved re-
sponsiveness from tederal and state funding sources.

The anticipated economic cost to individuals required
to comply with the rules as proposed are expected to
remain about the same as existing costs under the
A-95 process or possibly decline slightly as a result
of simplifying the review process.

Written comments on the proposal may be submitted
to Leon Willhite, Governor’s State Planning Division,
P.0. Box 13561, Austin, Texas 78711, for a period
of 30 days following publication.

State Review of Federal Grant
Assistance Applications

1 TAC §5§5.11-5.14

(Editor’s note: The text of the following rules proposed
for repeal will not be published. The rules may be
examined in the Office of the Governor, P.O. Box
12428, Austin, or in the Texas Register office, Room
803E, Sam Houston Building, 201 East 14th Street,
Austin.)

The repeals are proposed under Texas Civil Statutes,
Article 4413(32a) and 101 1m. Under Article 4413
{32a), the governor, as chief planning officer, is em-
powered to provide for the review of state plans and
applications for federal grant or loan assistance and
to establish policies and guidelines for review and

Qctober 18, 1983

comment. Article 101 1m requires applicants for state

or federal assistance to submit their applications for
review to the appropriate regional planning commj
sion (regional council of governments) and directs '
governor to issue guidelines for carrying out su
reviews.

In addition, E.0. 12372, as amended, cites the Dem-
onstration Cities and Metropolitan Development Act
of 1966, §204 (42 United States Code $3334), and
the Intergovernmental Cooperation Act of 1968,
§401{a) (42 United States Code §4231(a)). Section
204 requires that applications for federal assistance
in planning or constructing a wide range of public
facilities be submitted for review to areawide review
agencies in metropolitan areas. Section 401(a) directs
the President to prescribe regulations governing for-
mulation, evaluation, and the review of federal pro-
grams having a significant impact on area and commu-
nity development and requires that all national, region-
al, state, and local viewpoints be considered in plan-
ning or carrying out federal programs or projects or
federally-assisted activities. Review of projects with
potentially adverse impacts on the environment are autho-
nzed by the National Environmental Policy Act of 1969,
§102(2)(C) (42 United States Code §4332(2)(C)).

§5.11. Agencies Covered.

§5.12. Applications Covered by OMB Circular A-95.
§5.13. Other Applications.

§5.14.  Appendices.

This agency hereby certifies that the proposal ha'..

been reviewed by legal counsel and found to be withil
the agency'’s authority to adopt.

Issued in Austin, Texas, on September 30, 1983.

TRD-837772 Larry J. Craddock
Assistant General Counsel
Office of the Governor

Proposed date of adoption:
December 1, 1983

For further information, please call (512) 475-3901.

Subchapter B. State and Local Review
of Federal and State Assistance
Applications

Introduction and General Provisions

1 TAC §885.191-5.196

The new rules are proposed under Texas Civil Stat-
utes, Article 4413(32a) and 101 1m. Under Article
4413(32a), the governor, as ciief planning officer, is
empowered to provide for the review of state plans
and applications for federal grant or loan assistance
and tc establish policres and guidelines for review and
comment. Article 101 1m requires applicants for state
or federal assistance to submit their applications for
review to the appropriate regional planning commis-
sion (regional council of governments) and directs the
governor to issue guidelines for carrying out such re-
views.

)
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In addition, Executive Order (E.0.) 12372, as amend-
ed, cites the Demonstration Cities and Metropolitan
evelopment Act of 1966, §204 (42 United States
e §3334), and the Intergovernmental Cooperation
of 1968, §401(a) (42 United States Code §4231
{a)). Section 204 requires that applications for federal
assistance in planning or constructing a wide range
of public facilities be submitted for review to areawide
review agencies in metropolitan areas. Section 401(a)
directs the President to prescribe regulations govern-
ing formulation, evaluation, and the review of federal
programs having a significant impact on area and com-
munity development and requires that all national, re-
gional, state, and local viewpoints be considered in
planning or carrying out federal programs or projects
or federally-assisted activities. Review of projects with
potentially adverse impacts on the environment are
authorized by the National Environmental Policy Act
of 1969, §102(2)1(C) (42 United States Code 4332
(2)(Ch.

§5.191. Introduction and Purpose. The purpose of
this rule is to establish a statewide system that provides
state and local officials opportunities to review and to
comment upon federal or state direct development, appli-
cations for federal or state financial assistance, and en-
vironmental impact statements related to projects or pro-
grams that affect their jurisdiction before the proposals
are approved or funded. Comments made during the re-
view process are for the applicant’s use in improving the

roject, if necessary, and for the funding agency’s use
deciding whether to approve the application. The rule

esignates the regional review agencies and the state single
point of contact, lists the programs for which reviews will
be required, delineates the respective responsibilities of
applicants, state agencies, and review agencies, establishes
uniform review procedures and criteria, and describes
procedures for seeking accommodation of review com-
ments. This rule specifically incorporates by reference Ex-
ecutive Order 12372, as amended by Executive Order
12416, the Demonstration Cities and Metropolitan De-
velopment Act of 1966, §204 (42 United States Code
§3334); the Intergovernmental Cooperation Act of 1968,
§401(a) (42 United States Code §4231(a)); and the Na-
tional Environmental Policy Act of 1969, §102(2)(C) (42
United States Code §4332(2)(C)).

§5.192. Applicability. This rule applies to all review
agencies, applicants for state or federal assistance, state
and federal agencies proposing or carrying out direct de-
velopment, and state and federal agencies providing fi-
nancial or other assistance, unless specifically exempted
by state or federal law.

§5.193. Goals. Major goals of the Texas Review and
Comment System (TRACS) include:

(1) providing opportunities for intergovernmen-
tal consultation on applications, with a view toward

= strengthening proposals before they are submitted to the

g

Jappropriate federal or state agency for approval;

(2) fostering intergovernmental cooperation and
coordination;

(3) discouraging unnecessary duplication;

(4) providing a mechanism for the timely ex-
change of information among the various levels of gov-
ernment on proposals potentially affecting them; and

(5) providing public agencies responsible for en-
forcing or furthering civil rights laws with an opportunity
to participate in the review process.

§5.194. Definitions. The following words and terms,
when used in this rule, shall have the following meanings,
unless the context clearly indicates otherwise,

Accommodation—The process by which the gov-
ernor, a state agency, the governing body of a regional
review agency, or a local government which disagrees with
the regional review agency’s review recommendation may
request a federal or state funding or implementing agency
not to fund or carry out a project. The funding or imple-
menting agency must respond in writing and may con-
cur with the request, explain why it is implementing its
decision over the objections(s), or reach a mutually ac-
ceptable solution.

Application—

(A) Aproposal to a federal or state agency re-
questing financial assistance;

(B) aproposal by a federal or state agency to
directly develop a project or to directly administer a pro-
gram; or

(C) an environmental impact assessment or
statement related to subparagraph (A) or (B).

Covered program— Any state or federal direct de-
velopment activity or assistance program subject to review
under TRACS. Covered federal programs are listed in
§5.195(b) of this title (relating to Program Coverage);
state programs subject to review are contained in
§5.195(d).

Direct federal or state development—Planning and
construction of public works, physical facilities, and in-
stallations or land and real property development (in-
cluding the acquisition, use, and disposal of real property)
undertaken by or for the use of the federal government
or the State of Texas or any of their respective agencies;
or the leasing of real property for federal or state use
where the use or intensity of use of such property will
be substantially altered.

Executive Order {E.O.) 12372; Executive Order
12372, as amended; or executive order—The Presiden-
tial executive order issued July 14, 1982, rescinding Of-
fice of Management and Budget Circular A-95 and pro-
viding states an opportunity to structure, in consultation
with local officials, their own intergovernmental review
and comment procedures. The ¢ cutive order requires
federal agencies to accept state o: local views or explain
why not. It also allows states to simplify, substitute, or
consolidate plans required of the state by federal agencies.

Federal agency—Any department, agency, or in-
strumentality in the executive branch of the U.S. Govern-
ment and any wholly owned U.S. Government corpora-
tion.

Federal assistance or federally-assisted programs—
Programs that provide assistance through grant or con-
tractual arrangements, including technical assistance pro-
grams, loans, loan guarantees, or insurance.

Funding agency—The federal or state agency re-
sponsible for final approval of an application for as-

* sistance.

October 18, 1983
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Jurisdiction—

(A) The geographic area over which a govern-
mental unit exercises authority; or

(B) the authority of a unit of government to
exercise certain powers.

Local government—Any Texas city, town, or
county.

OMB Circular A-95—The federal circular issued
in 1969 that prescribed procedures for state and local
review and comment on specific federal assistance pro-
grams. Executive Order 12372, as amended by E.O.
12416, rescinded OMB Circular A-95 on September 30,
1983,

Regional review agency (RRA)—One of the 24
Texas regional councils of governments, which are the
designated regional review agencies under the ‘fexas
Review and Comment System for their respective state
planning regions. Each council of governments is respon-
sible under Texas Civil Statutes, Article 101 1m, and these
rules for conducting reviews of applications which affect
its state planning region.

SAI—The state application identifier number as-
signed to an application by a review agency to facilitate
tracking and reporting and to verify that an application
has been submitted to the appropriate review agency.

Standard Form 424 or SF424—The standard cover
sheet required by federal funding agencies.

State—The State of Texas or any of its agencies
or instrumentalities with statewide jurisdiction.

State planning region—OQOune of 24 contiguous,
multicounty geographic areas of the state designated by
the governor.

TABLE I

State single point of contact (SPOC)—The only
entity under the Texas Review and Comment System

(TRACS) authorized to transmit an accommodation r
quest and to receive the funding or implementing ug'

cy’s response for subsequent dissemination to the gove
mental entity seching accommodation Under TRACS,
the SPOC is the governor’s office.

Threshold critera—The criteria used by a review
agency to detersmne whether an application is subject to
Or requites review,

TRACS—The Texas Review and Comment Sys-
tem, which replaces and revises review and comment pro-
cedures on federal programs pieviously authorized by
OMB Circular A-95. Certain state programs are also in-
cluded under TRACS, pursuant to state law.

§5.195. Program Coverage.

(a) Federal program coverage under TRACS is con-
strained by the dictates of E.Q. 12372, which stipulates
the list of programs from which states may select. In ad-
dition, federal statutes, particularly the Demonstration
Cities and Metropolitan Development Act of 1966, §204,
the Intergovermental Cooperation Act of 1968, §401(a),
and the National Environmental Policy Act of 1969,
§102{2)(C), mandate certain programs for review.

(b) Programs proposed for review under TRACS
pursuant to these laws, plus selected other activities, in-
cluding all direct federal development, are adopted by
reference in Table 1. Copies of Table I may be obtained

fice, P.O. Box 13561, Austin, Texas 78711.

from the State Single Point of Contact, Governor’s Of-’

AGENCY PROGRAM NAME ' . CATALOG OF
' FEDERAL DOMESTIC
ASSISTANCE NUMBER
ACTION Foster Grandparent Program 72.001
(FGP)
Retired Senior Volunteer 72,002
Program (RSVP)
Volunteers in Service to America. 72.003
(VISTA)
Senior Companion Program (SCP) / 72.008
Mini-Grant Program 72.010
Volunteer Demonstration Program 72,012
Technical Assistance Program (TAP) 72,013

October 18, 1983
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DEPARTMENT OF AGRICULTURE

Farmers Home Administration

. Farm Labor Housing Grants* 10.405
Irrigation and Drainage Loans* 10.409
Site Development Loans* 10.411
Self-Help Site Development Loans* 10.411
Recreation Facility Loans* 10.413
Resources Conservation and 10.414
Development Loans*
Rural Rental Housing Loans* 10.415
Soil and Water Loans* 10.416
Water and Waste Disposal Loan 10.418
and Grant Program*
Mutual and Self-Help Housing Grants* 10.420

‘ AGRICULTURE Self-Help Technical Assistance 10.420
Grants* .
Business and Industrial Loans* 10.422
Community Facilities Loans* 10.423
Industrial Development Grants* 10.424
Rural Assistance Payments* 10.427
Energy Impacted Area Development 10.430
Assistance*
Biomass Energy and Alcohol Fuel 10.432
Loans™*

DEPARTMENT OF AGRICULTURE
Food & Nutrition Service

School Breakfast Program _ 10.553
National School Lunch Program 10.555
~, ' ‘, Special Milk Program for Children 10.556
Special Supplemental Food Program 10,557

- : B for Women, Infants and Children
Child Care Food Program 10.558

Qctober 18, 1983 8 TexReg 4211
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Summer Food Service Program 10.559
Nutrition Education and Training 10,564 .
Program
Commodity Supplemental Food 10.565
Program
Forest Service Cooperative Forestry Assistance 10.664

Soil Conservation Service

Resource Conservation and 10.901
Development
Watershed Planning and Operations 10.904
Flood Plain Management 10.904
River Basin Survey and 10. 906
Investigation

DEPARTMENT OF THE ARMY

Corps of Engineers Planning, Design and Construction none
of Civil Works Projects Specific-
ally Authorized by Congress .
Recreation Facilities at Completed none
Projects

Continuing Authorities Program:

Planning, Design and Construction

of Small Projects Not Specifically
Authorized by Congress: NA

Snagging and Clearing for Flood 12.108
Control (Section 208 Program)

Snagging and Clearing for 12.109
Navigation (Section 3 Program)

Emergency Streambank and Shoreline 12.105
( Protection of Public Works (Section
14 Program).

B . N a Flood Control (Section 205 Program) 12.106

o ' Navigation (Section 107 Program) 12.107

"; Beach Erosion Control (Section 103 12.101 .
f‘ _Program) 2
%,{ Mitigation of Shore Damage Attrib- none -

utable to Navigation Projects
(Section 111 Program)

~ AR DR
U
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DEPARTMENT OF COMMERCE Economic Development -- 11.300
Grants for Public Works and
Development Facilities*

Economic Development-- 11. 301
Business Development Assistance

Economic Development-- 11.302
Support for Planning Organizations*

Economic Development-- 11.303
Technical Assistance (when the

application is by or for the benefit

of a state or local government)*

COMMERCE Economic Development-- 11.304
Public Works Impact Projects*

Economic Development-- 11.305
State and Local Economic
Development Planning*

Economic Development-- 11.306
District Operational Assistance*

Special Economic Development and 11.307
Adjustment Assistance Program Long-
Term Economic Deterioration*

Commercial Fisheries Research and 11.407
Development
Coastal Zone Management Program 11.419
Administration*

- Coastal Zone Management Estuarine 11.420
Sanctuaries
Coastal Energy Impact Program-- 11.421

Formula Grants*

Coastal Energy Impact Program-- 11,422
Planning Grants* ’

Coastal Energy Impact Program-- 11.423
- Loans and Guarantees*

Coastal Energy Impact Program-- 11.424
Environmental Grants*

Coastal Energy Impact Program-- 11.425
Outer Continental Shelf State
Participation Grants*

Financial Assistance for Marine 11.426

Pollution Research (state and
local government applicants)
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Register
Fisheries Development and Util-
ization Research and Development
Grants and Cooperative Agreements
Program {state and local govern-
ment applicants)

COMMERCE Public Telecommunications
Facilities

Minority Business Development
Management and Technical Assistance
(state and local government
applicants)

DEPARTMENT OF EDUCATION
Adult Education--
State Administered Program

Bilingual Education

Migrant Education Program--
State Formula Grant Program

Follow Through

Handicapped Preschool and
School Programs

Public Library Services

School Assistance in Federally
Affected Areas -- Construction

Vocational Education--
Basic Grants to States

Vocational Education--
Consumer and Homemaking Education

Vocational Education--
Program Improvement and Supportive
Services

Vocational Education--
Special Programs for the
Disadvantaged

Indian Education--

Special Programs and Projects

to Improve Educational
Opportunities for Indian Children

Indian Education--
Adult Indian Education

Bilingual Vocational Training--

8 TexReg 4214 October 18, 1983

" R v

11.427

11.550

11.800

84.002

84.003

84,011

84.014
84,027

84.034
84.040

84,048

84.049

84,050

84,052

84.061

84,062

84.077

!



Proposed

. DEPARTMENT OF ENERGY

-

Vocational Education--
State Planning and Evaluation

Rehabilitation Services--
Basic Support

Rehabilitation Services--
Client Assistance Projects

Rehabilitation Services--
Migratory Worker VYocational
Rehabilitation Service Projects
Centers for Independent Living
Migrant Education--

Interstate and Intrastate
Coordination Program

Transition Program for Refugee
Children

Neglected or Delinquent Transition
Services
State Energy Conservation

Weatherization Assistance for
Low-Income Persons

Supplemental State Energy
Conservation

Energy Extension Service

Appropriate Technology Small
Grants Programs

Energy Conservation for Insti-
tutional Buildings

Geothermal Loan Guarantees
Alcohol Fuels Loan Guarantees

Loan for Geothermal Reservoir
Confirmation Projects

Loans for Wind Energy Systems
and Small Hydroelectric Power
Projects

84.121

84.126

Rules

84.128F

84.1286

84.132

84.144

84,146

84,162

81.041

81.042

81,043

81,050
81.051

81.052

81.058
81.074
81.074

81.074

October 18, 1983
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DOE : Loans for Small Hydroelectric 81.074
’ Power Project Feasibility
Studies and Related Licensing

~ Wind Energy Technology Application 81.074
s : e Program

Loan Guarantees for Alternative 81.074
Fuel Demonstration Facilities

Strategic Petroleum Reserve Program none

ENVIRONMENTAL PROTECTION

AGENCY

State and Local

Assistance Programs Air Pollution Control Program* " 66.001

Construction Grants for Wastewater 66.418
Treatment Works*

Water Pollution Control-- 66.419
State and Interstate Program Grants*

Water Quality Management Planning* 66.454

State Public Water System Super- 66.432
vision--Program Grants*

State Underground Water Source 66.433
Protection--Program Grants*

Construction Management Assistance* 66.438

Hazardous Waste Management Financial 66.451
Assistance to States*

State Inventories of Uncontrolled none
Hazardous Waste Sites¥*

Environmental Protection 66.600
Consolidated Grants-~Program Support*

Loan Guarantees for Construction of 66.603
Treatment Works*

Pesticides Enforcement Program 66.700
Grants*

Superfund Cooperative Agreements 66.802
(Remedial Clean Ups)* . ‘ £
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Research, Development
and Demonstration
Projects

(Selection is limited

to proposals which (a)
require an Environmental
Impact Statement (EIS);
or (b) do not require an
EIS but will be newly
initiated at a particular
site and require unusual
measures to limit the
possibility of adverse
exposure or hazard to the
general public; or (c)
have a unique geographic
focus and are directly
relevant to the govern-
mental responsibilities
of a state or local
government within that
geographic area.)

Direct Development
Activities

FEDERAL EMERGENCY
MANAGEMENT AGENCY

Environmental Protection--
Consolidated Research Grants

Air Pollution Control Research
Grants

Pesticides Control Research Grants

Solid Waste Disposal Research
Grants :

Water Pollution Control--
Research, Development, and
Demonstration Grants*

Safe Drinking Water Research and
Demonstration Grants*

Toxic Substances Research Grants¥*

Real Property Acquisition or
Disposition, Including Obtaining
Major Leases or Easements*

Construction of New EPA Facilities*

EPA Issued Plans and Permits Which
Do Not Impact Interstate Areas*

Emergency Management
Assistance

Population Protection Planning

State and Local Maintenance and
Services

State and Local Warning and
Communications

State and Local Emergency Operating
Centers

The State assistance program under
the National Flood Insurance Act of
1968 and the Flood Disaster
Protection Act of 1973, 42 U.S.C.
4001, et seq

66.500

66.501

66.502
66.504

66.505

66.506

66.507

none

none

none

83.503

83.514
83.504

83.513

83.512
83.501

October 18, 1983
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FEMA . Disaster preparedness grants 83.505 .
e Earthquake and hurricane prepared- 83.506
ness planning grants
Grants, loans, or other finmancial 83.516
assistance under secs. 402 and 414
of the Disaster Relief Act of 1974,
as amended, 42 U.S.C. 5172, 5184
. State fire incident reporting 83.407
i assistance under Federal Fire
Prevention and Control Act
'GENERAL SERVICES Lease Construction Projects none
ADMINISTRATION 41 CFR 101-18.100(e)
Intergovernmental Consultation none
on Federal Projects .
41 CFR 101-10.100 s
Disposals to Public Agenciésvi - 39.002
DEPARTMENT OF HEALTH o
AND HUMAN SERVICES Family Planning Projects 13.217
/ Community Health Centers 13.224
Migrant Health Centers Grants 13.246
National Health Service Corps 13.258
Family Planning Services 13.260
State Health Planning and 13.293
Development Agencies
Health Systems Agencies 13.294
Head Start 13.600
. Runaway Youth 13.623
Child Abuse 13.628
- .
7 L . Developmental Disabilities-- 13.630
L S Basic Support and Advocacy Grants
Developmental Disabilities-- 13.631

Special Projects

8 TexReg 4218 October 18, 1983
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HHS

DEPARTMENT OF HOUSING
AND URBAN DEVELOPMENT
Insured Housing

(An application under
these programs is
subject to review if
it involves insurance
of advances for the
construction or sub-
stantial rehabilita-
tion of a project
containing 200 or more
units in an urbanized
area or more units in
a nonurbanized area.
There are no
thresholds for
applications under
CFDA No. 14.125.)

Aging--Title IIl A & B--
Grants for Supportive Services
and Senior Centers

Aging, Title III C-- N
Nutrition *

Child Welfare Services~= .
State Grants

WIN
Venereal Disease
Health Programs for Refugees

National Health Promotion Training
Network

Adolescent Family Life
Demonstration Program

Cuban-Haitian Special Placement

Refugee Assistance Targeted
Assistance Grants to States

Entrant Assistance Targeted
Assistance Grants to States

Mortgage insurance--
Construction or Substantial
Rehabilitation of Condominium
Projects

Mortgage Insurance--
Development of Sales Type
Cooperative Projects

Mortgage Insurance--
Investor Sponsored Cooperative
Housing

Mortgage Insurance--
Land Development and New
Communities

Mortgage Insurance--

Management Type Cooperative Projects

13.633

13.635

13.645

13.646
13.977
13.987
13.990

13.995

none

none

none

14.112

14.115

14.124

14.125

14.126

October 18, 1983
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HUD

Assisted Housing

(An application under
CFDA Nos. 14.146,

.147, or .156 is subject
to Part 52 procedures
if it involves the
construction or
substantial rehabi-
litation of a project
containing 50 or more
units in an urbanized
area or 25 or more units
in a nonurbanized area.
An application under
CDFA No. 14.157 is
subject to Part 52
procedures if it involves
the construction or

substantial rehabilitation

of a project containing
200 or more units in an
urbanized area or 50 or

more units in a nonurbanized

area.)

October 18, 1983

Mortgage Insurance--

Manufactured (Mobile) Home Parks

Mortgage Insurance--
Rental Housing

Mortgage Insurance--
Rental Housing for Moderate
Income Families

Mortgage Insurance--

Rental and Cooperative Housing
for Low and Moderate Income
Families, Market Interest Rate

Mortgage Insurance--
Rental Housing for the Elderly

Mortgage Insurance--
Rental Urban Renewal

Supplemental Loan Insurance--
Multifamily Rental Housing

Low Income Housing--
Assistance Program

Low Income Housing--
Homeownership Opportunities
for Low Income Families

Low Income Housing Assistance
Program

Housing for the Elderly or
Handicapped

Public Housing--
Comprehensive Improvement
Assistance Program

14. 127.

14.134

14.135

14.137

14,138
14.139
14,151

14,146 .

14.147

14,156

14.157

14.158

Congregate Housing Services Program 14.170



Proposed
Rules

. HUD

Community Planning and , _
Development ‘
Community Development Block Grants/ 14.218
(Only those portions of Entitlement Grants*

final statements under

CFDA No. 14.218 that Urban Development Action Grants* 14.221
consist of planning or

construction of a water

or sewage facility in a

metropolitan area are

subject to Part 52 pro-

cedures. HUD may be unable

to accommodate state process

reconmendations concerning '

particular activities since

HUD has only limited authority

to refuse to fund an eligible

activity.)

Fair Housing and Equal

Opportunity Fair Housing Assistance Program 14,401
(Only competitive funding

applications are subject
. to review under 14.401.)
Miscellaneous Programs Housing CounseTing Program 14,169

(An application under CFOA Surplus Land for Low and Moderate 14,211
No. 14.211 is subject to Income Housing
Part 52 procedures if it

involves the construction

or rehabilitation of a

project containing 200 or

more units in an urbanized

area or 50 or more units in

a nonurbanized area unless \
assistance is to be provided ’
under an assisted housing

program with 50 and 25 unit

thresholds in which case the

lower thresholds apply.)

DEPARTMENT OF THE INTERIOR Historic Preservation -- : 15,904
Grants-in-Aid

Outdoor Recreation -- 15.916
Acquisition, Development and

Planning (Land and Water -
Conservation Fund Grants)

October 18, 1983 S TexReg 4221
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INTERIOR

DEPARTMENT OF JUSTICE

October 18, 1983

Urban Park and Recreation Recovery
Program

Regulation of Surface Coal Mining
and Surface Effects of Underground
Coal Mining

Abandoned Mine Land Reclamation
Program

Endangered Species Conservation

Atmospheric Water Resources
Management Program Research

Irrigation Distribution System
Loans

Irrigation Systems Rehabilitation
and Betterment

Small Reclamation Projects
Bureau of Prisons--
Construction projects such as
correctional institutions and
detention centers

Immigration and Naturalijzation

Service--Construction projects such

as border patrol stations

Office of Juvenile Justice and .
Del inquency Prevention--
Formula Grant Program

Office of Juvenile Justice and
Delinquency Prevention--

Special Emphasis and Technical
Assistance Grants, except grants
to nongovernmental entities

0ffice of Justice Assistance,
Research, and Statistics--
Categorical Grants for Crime
Prevention and Criminal Justice
Improvement

15.919 .

15.250

15.252

15.612

none
15.501
15.502

15,603

none '

none

16.540

16.541

none



Proposed

. DEPARTMENT OF LABOR

NATIONAL ENDOWMENT FOR
THE ARTS

NATIONAL SCIENCE FOUNDATION

SMALL BUSINESS
ADMINISTRATION

DEPARTMENT OF TRANSPORTATION
FHWA

DEPARTMENT OF TRANSPORTATION
UMTA

Work Incentive Program, Stat:
Sections 432(d), (e) and (f)
of Pub., L. 92-223

Senior Community Service
Employment Program, Stat:
Pub. L. 95-478

Job Corps, Stat:
Section 435, Pub. L. 97-300

Migrant and Seasonal Farmworkers
Program, Stat: Section 402(d) of
Pub. L. 97-300

Job Training Partnership Act, Stat:

Pub. L. 97-300

Employment Service, Stat:
Section 501 of Pub. L. 97-300

Disabled Veteran's QOutreach
program, Stat: 38 U.S.C. 2003A

Promotion of the Arts
State Programs/Office for Public
Partnership (Basic State Grants)

Intergovernmental Science and
Technology Programs,

Small Business Development
Center program

Highway Construction, Research
and Construction* ‘

Section 3 Discretionary Capital
Grants*

Section 4(i) Innovative Techniques
Program*

none

none

none

none

none

none

none

none

47.036

none

20.205

20.500

NA

October 18, 1983
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DoT

EEKARTMENT OF TRANSPORTATION
R

DEPARTMENT OF TRANSPORTATION
FAA

DEPARTMENT OF TRANSPORTATION
MARAD

DEPARTMENT OF TRANSPORTATION
RSPA

ALL FEDERAL AGENCIES

Section 5 Formula Grant Program*
Section 6 Research, Development
and Demonstration Grant Program*
Section 8 Planning and Technical
Studies*

Section 9 Block Grant Program*
Section 16 Grants to Meet Special
Needs of Elderly and Handicapped
Persons*

Section 18 Formula Grant Program
for Non-Urbanized Areas*

Local Rail Service Assistance
Program*

Airport Development Aid Program*

Airport Improvement Program*

Development and Promotion of Ports
and Intermodal Transportation

Natural Gas Pipeline Safety Grants

All direct federal
development not specifically
excluded by law from review.

20. 507 "II’

20,504
20. 506
20.510

20.505

NA
NA
20.509
NA

20,102
20.106

20.801

20.700

NA

*Programs covered by Section 204 of the Demonstration Cities and Metropolitan
Development Act of 1966 (42 U.S.C. 3334).

Ocrober 18, 1983
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Rules

(¢) Federal programs proposcd to be exciuded from

review under TRACS are adopted by reference in Table

11. Copies of Table lI may be obtained from the State

. Single Point of Contact, Governor's Office, P.O. Box
13561, Austin, Texas 78711,

TABLE II

AGENCY PROGRAM NAME CATALOG OF
. FEDERAL DOMESTIC
ASSISTANCE NUMBER

ACTION Service Learning Programs: 72.005
National Center for Service
Learning (NCSL); Youn
Volunteers in Action ?YVA).

State Office of Voluntary 72.001
Citizen Participation
(s/ovce).
DEPARTMENT OF AGRICULTURE
. FARMERS HOME ADMINISTRATION
Watershed Loans and Advances 10.419 y
Technical and Supervisory 10.431

Assistance Grants

FOOD SAFETY AND INSPECTION

SERVICE Cooperative Meat and Poultry 10.475
Inspection Program (wholesale
meat, poultry and Talmadge-

Aiken)

FOOD AND NUTRITION SERVICE
Food Processing 10.550
Food Distribution Program on 10.550

Indian Reservations

State Administrative Expenses 10.560
for Child Nutrition

State Administrative Matching 10.561
Grants for Food Stamp Program

FOREST SERVICE : National Forest Systems Land
Management Practices which
Involve Direct Development :
Activities 0 eceees

RURAL ELECTRIFICATION
ADMINISTRATION Rural Electrification Loans and 10.850

October 18, 1983 8 TexReg 4225
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REA

DEPARTMENT OF THE ARMY

DEPARTMENT OF COMMERCE

DEPARTMENT OF EDUCATION

October 18, 1983

Loan Guarantees to Governmental
Entities

Rural Telephone Loans and Loan
Guarantees to Governmental
Entities

Aquatic Plant Control

Planning Assistance to States

Floodplain Management Services
Program

Anadromous and Great Lake
Fisheries Conservation (except
for research projects involving
nongovernmental entities)

Sea Grant Support (state and
local government applicants)

Intergovernmental Climate Program

Title IV of the Civil Rights Act

Handicapped Early Childhood
Assistance

Handicapped Innovative Programs--
Deaf Blind-Centers

Handicapped Media Services and
Captioned Films

Handicapped Regional Resource
Centers

Handicapped Teacher Recruitment
and Information

Interlibrary Cooperation

Vocational Education--
State Advisory Councils

10.851

12.100
12.110

12.104
11.405

11;417
11.428
84.004
84.024
84.025
84.026
84.028
84.030

84.035
84.053




Proposed

EDUCATION

DEPARTMENT OF ENERGY

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Indian Education--

Entitlement Grants to Local
Educational Agencies and Tribal
Schools

Regional Education Programs for
Deaf and Other Handicapped persons

Women's Education Equity

Strengthening Research Library
Resources

Bilinqual Vocational Instructor
Training

Bilinqual Vocational Instructional
Materials, Methods, and Techniques

College Housing Loans

Federal Real Property
Assistance Program

The following programs authorized
by Subchapter D of Chapter 2 of
the Education Consolidation and
Improvement Act

National Diffusion Network

Program, Law Related Education
Program, Inexpensive Book
Distribution Program, Arts in
Education Program, Alcohol and Drug
Abuse Program

Electric and Hybrid Vehicle Loan
Guarantees

Immunization

Surplus Property Utilization
Black Lung Clinics

Venereal Disease Research,

Demonstration and Public
Information and Education Grants

84.060

84.078

84.083
84.091

84.099

84.100

84.142

84.145
84.151

84.073

81.060

13.268
13.676
13.965
13.978

October 18, 1983
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HHS

DEPARTMENT OF INTERIOR

DEPARTMENT OF JUSTICE

DEPARTMENT OF TRANSPORTATION

FHWA

UMTA

USCG

Qctober 18, 1983

Eye Research-Construction

Cooperative Agreements for
State-Based Diabetes Control
Programs

Andromobs Fish Conservation
16 U.S.C. 757a-757g

Fish Restoration--
16 U,.S.C., 777-777k

Wildiife Restoration--
16 U.S.C. 669-699i

Marine Mammal Grants--
16 U.S.C. 1361 et seq.

Fish and Wildlife Conservation
Act 16 U.S.C. 2901 et seq.

U.S. Marchals Service--
Cooperative Agreement Program

Bureau of Justice Statistics--
Criminal Justice Statistics
Development Grants

National Institute of
Corrections--

Technical Assistance Grants,
except contracts to individuals
for specialized assistance

Highway Beautification (Control
of Junkyards and Outdoor
Advertising).

Section 10 Managerial Training
Grants

Section 11 University Research
and Training Grants

Boating Safety Program

Cooperative Marine Sciences
Program

13.985
13.988

15.600

15.605

15.611

15,613

none

16.550

16.603

20.214

20.503

20.002



Proposed

TRANSPORTATION

FEDERAL EMERGENCY
MANAGEMENT AGENCY

GENERAL SERVICES
.  ADMINISTRATION

Records Management

NATIONAL ENDOWMENT FOR
THE ARTS

Promotion of the Arts

NATIONAL SCIENCE
FOUNDATION

f
el R LR

State Boating Safety Financial
Assistance Program

Shelter Surveys

State Radiological Defense
Officers

Radiological Systems Maintenance
Emergency Management Training

Acquisition of flood damaged
structures under sec. 1362 of
the National Flood Insurance Act
of 1968 as amended.

42 U.S.C. 4103

" 41 CFR 105-65.203 State Records

Program Organization

Artists-In-Education

Test Program of Support for
Local Arts Agencies

Materials Development for
Precollege Science and
Mathematics

Honors Workshops for Precollege
Teachers of Science and
Mathematics

83.509

83,511
83.508
83.403
83.502

October 18, 1983
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(d) The state programs proposed for review under
TRACS are adopted by reference in Table I11. These ex-
clude programs that are noncompetitive in nature or
which involve grants or loans to individuals. Copies may
be obtained from the State Single Point of Contact,
Governor's Office, P.O. Box 13561, Austin, Texas 78711.

AGENCY

AERONAUTICS COMMISSION
COMMISSION ON ALCOHOLISM
COMMISSION ON THE ARTS

DEPARTMENT OF HIGHWAYS &
PUBLIC TRANSPORTATION

EDUCATION AGENCY

8 TexReg 4230 October 18, 1983

TABLE 111

PROGRAM NAME

CATALOG OF
FEDERAL DOMESTIC
ASSISTANCE NUMBER

Airport Construction
ADM block grant; State funds
for community-based services

Financial Assistance

Highway Construction, Research
& Planning

Highway Beautification

Urban Mass Transportation
Capital Improvement

Urban Mass Transportation
Capital & Operating Assistance
Formula Grants

Urban Mass Transportation
Technical Studies Grants

Mass Transit Account Formula
Distribution

Public Transportation for
Nonurbanized Areas

Section 9 Block Grant Program

Statewide Program for
Visually Handicapped

none

none

none

20.205

20.214
20.500

20.507

20.505

none



Proposed

® -

REHABILITATION COMMISSION

STATE COMMISSION FOR THE
BLIND

TEXAS ECONOMIC
DEVELOPMENT COMMISSION

TEXAS PARKS & WILDLIFE

Regional Day Schools for
the Deaf

Educational Television
Gifted and Talented

School Bus Safety Education
Industrial Start-up Training
Apprenticeship Training

Texas Assessment of Basic
Skills

School Community Guidance
Centers

Rehabilitation Services -
Basic Support

Client Assistance Projects

Migatory Worker Vocational
Rehabilitation Service Projects

Centers for Independent Living

Developmental Disabilities --
Basic Support & Advocacy Grants

Developmental Disabilities --
Special Projects

Vocational Rehabilitation
Services

Minority Business Development

International Trade Outreach
Program (INTOP)

Hunter Education Shooting Range
Prog{am

Land and Water Conservation Fund
Program

none

none
none
none
none
none

none

none

84.126

84.128f
84.128¢g

84.132
13.630

13.631

84.126

11.800
11.303

none

15.916

October 18, 1983
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TEXAS PARKS AND WILDLIFE Texas Local Parks, Recreation & none
Open Space Fund Program

Urban Parks and Recreation 15,919
Recovery Program (UPARR)
. TEXAS STATE LIBRARY Public Library Construction 84.154
7 ‘ Library Systems Act - none
Public Library Service " . 84.034
-‘inter1ibrary Cooperation 84.035
ALL STATE AGENC{%é:”;" A1l direct State development

that meets TRACS threshold
criteria and is not specifically
excluded by law from review.

.

(e) State programs proposed to be excluded from
review under TRACS are adopted by reference in Table
IV. Copies of Table 1V may be obtained from the State
Single Point of Contact, Governor’s Office, P.O. Box
13561, Austin, Texas 78711,

TABLE 1V
AGENCY PROGRAM NAME CATALOG OF
FEDERAL DOMESTIC
ASSISTANCE NUMBER
DEPARTMENT OF HEALTH Rape Prevention and Crisis
Service none
Home Health Services none
Health Incentive (314d) none

Health Education/Risk Reduction none

Maternal and Child Health

K ' Services none

Early Childhood Intervention none

Fluoridation Program none

HISTORICAL COMMISSION Museum Grants none

8 TexReg 4232 October 18, 1983



HISTORICAL COMMISSION

MENTAL HEALTH AND MENTAL
RETARDATION

TEXAS PARKS AND WILDLIFE
DEPARTMENT

Historic Preservation 15.904
Grant-in-Aid

Texas Historic Preservation none
Grants

Mental Health portion of ADM 13.992
Block

State Grants-in-Aid none
Demonstration project for none
persons who are autistic

State Boat Ramp Program noﬁe
State Beach Cleaning Program none
Texas Research and Flood none

TEXAS DEPARTMENT OF WATER
RESOURCES

(N For federal programs and activities not selected
for coverage under TRACS, the relevant federal agency
will, under federal rules, notify the State of Teuas,
regional review agencies, and local governments of pro-
posed federal actions affecting them. The notice will pro-
vide an opportunity for review and comment within a2 time
period similar 10 that provided tor selected programs.

(8) Any additions to or deletions from the hist of
covered federal and state programs will be made in con-
sultation with local and state officials through publica-
tion in the Texas Register and by other appropniate
means.

§3.196. Stare Plan Simplification, Substitution. or
Consolidation.

(@) Executive Order 12372 allows states, subject 10
federal approval, to simplify federally required plans,
substitute state plans for federally required plans, or con-
solidate plans.

Control Planning Program

(b) All state agencies are strongly encouraged to
review their plans to identify opportunities 10 use inter-
nal or other state required planning and budget docu-
ments in licu of federally mandated documents; to sim-
plify plans; or to consohdate plans dealing with similar
programs or chients.

This agency hereby certifies that the proposal has
been reviewed by legal counsel and found to be within
the agency's authority to adopt.

Issued in Austin, Texas, on September 30, 1983

TRD-837767 Larry J Craddock
Assistant General Counsel
Office of the Governor

Proposed date of adoption
December 1, 1983

For further information, please call {512) 475-3901.

Responsibilities of Review Participants
1 TAC §§5.211-5.217

The new rules are proposed under Texas Civil Stat-
utes, Articles 4413(32a) and 101 1m. Under Article
4413(32s), the governor, as chief planning officer, 1s
empowered to provide for the review of state pians
and applications for federal grant or loan assistance
and to establish policies and guidelines for review and
comment. Article 101 1m requires applicants for state

or federal assistance to submit their apphcations for
review to the appropriate regional planning commis-
sion (regional counctl of governments) and directs the
governor to issue guidelines for carrying out such re-
views.

In addition, E. O 12372, as amended, cites the Dem-
onstration Cities and Metropolitan Development Act
of 1966, §204, (42 United States Code §3334), and
the Intergovernmental Cooperation Act of 1968,

QOctober 18, 1983
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§401(a), (42 United States Code 8423 1(aJ) Section
204 requires that applications for federal assistance
in planning or constructing a wide range of public
faciities be submitted for review to areawide review
agencies in metropolitan areas Section 401(a) directs
the President to prescribe regulations qovernming for
mulation, evaluation, and the review of federal pro
grams having a significant impact on area and com
munity development and reguires that all national,
regional, state, and !ocal viewpoints be considered in
planning or carrying out federal programs or projects
or federally-assisted activities Review of projects with
potentially adverse impacts on the environment are
authonzed by the National Environmental Policy Act
of 1969, §102{2){C}, {42 United States Code
§4332(2)(C)).

§5.211. State Single Point of Contact Responsibilities.,
The state Single Point of Contact shall

(1) provide the primary pomt of receipt and senve
as the review agency or the review coordingator, as ap-
propriate, for state agency programs, plans, projedts, or
environmental impact statements, tor applications with
interstate, multiregional, or statewaide impact, and tor
federal or state direct development proposals,

(2) include as attachments to sts seview fetter am
written comments recened trom other jursdictions, agen-
cies, or parties that differ from the staie Single Point of
Contact comments (supporting views mas be gttached at
the state Single Point ot Contact’s disaretion),

() asagn a stare appheation dentitier (S AhH num-
ber to cach notification of mtent o1 apphuation received,
following standard procedures,

(4) notsty relevant state and substate entsties in
a timely manner of statewide or interstate appheatons
or direct federal or state development activities attecting
their junisdictions, and sohait comments thereon,

5
discretion,

(6) serve as the state’s Single Poun ol C ontact
for accommodation requests to state and federal agen-
cies and responses theretrom,

(7) serve as hason with the state Single Poimts
of Contact 1n contiguous states, ds appropriate, on in-
terstate projects and other review issues,

(8) maintamnn a fist of the state Single Points ot
Contact for contiguous states and provide the bt to ap-

review projects of spectal signihicance, dtats

,propriate regional review agencies,

8 TexReg 4234

(9) monitor, and in cooperation with the regronal
review agencies, state agencies. 4nd local covernments,
refine the Texas Review and C omment Syaem procedunes
and program coterage,

(10) vohent fraom cach store agenay the name of
its intergovernmental review coordimgtos and, m coopeta
tion with the agencies, mamt.in a hst ot such indin iduals
on a continuing basis,

(11 censure, 1o the greatest degroe pracucable,
that all reviews under TRACS wie condudted in aveon
dance with these rules and that comments are based on
law, fact, or regulation, and

(12) provide, as approprate, TRAUS 1ranung
and policy guidance

Qctober 18, 1983
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§5.212.  Regional Review Agency Responsibilities. The
regional review agencies <hall:

(1) serve as the primary point of contact for ap-
phcants with projects wholly within one of their respec-
tive stdte planning regions;

(2) assign g state application identifier (SAl)
number (o cach nontiation of intent or application
recened lollowine the format prescribed by the state
Single Point of Contadt,

() teview, on the bass ot law, fact, or regula-
tion, local and 1egrongl programs, projects. plans, or en-
vironmental impdct statements (E18<);

(4) r1eview state or tederal programs, projects,
plans, or EISs attecung thewr respective state planning
regIons,;

(%) nclude as attachments 1o their review letter
any wnitten comments recenved from other jurisdictions,
agencies, of parties that ditter from the regional review
agency comments (supporting views may be attached at
the RRA'S discretion),

(6) transmit, in accordance with standard pro-
cedures, project review data to the state Single Point of
Contact, and

(7) asvsist 1n momioring and refining the Texas
Review and Comment System.

§5.213. Conflict of Interest.
(a) Noregional review agency shall review its own

application when the RRA s in direct competition with
other apphicants within ity state planning region for the
same funding

(b)  When the regional review agency talls within
the provisions of subsection (4) of this section, it shall
transnut 1is application o attected governments in the
project ared, with instructions for them to send their com-
ments ditectly to the state Single Point ot Contact

() Comments reeened by the state Single Point of
Contact ~hall be compited nto o review letter that will
be transmitted 1o the funding agenay and to the apph-
cant regrondl review agenay

td)  Theregiondgl review agency, inats review letter
accompanying am competing apphcanon(s), shall clearly
state s nterest as an apphicant in the program tor which
the teview was provided

A$.214 Use of Other Public Bodies in the Review
Process
(@) Reyiondl review agencies are encouraged to use

exntng bodies such as metropolitan planming organiza-
tons (MPOs) and other speciahized groups which can con-
tubute 1o the revien process

(h) Reviews of specihied apphicatnons or types of
appheations may be delegated to such bodies by g regional
review dgency Am o sach delegation must be made pur-
s o a wnitien agreement between the RRA and the
entuty to which thie delegation of authonty s made, and
mustincorporate by reterence the procedures, standards,
and critenia set torthan these rules with assurances that
reviews will be conducted 1o contormuty with the TRACS
tules

(c) Al such agreemients shail be made and approved
m accordance with RRA procedures for winmular agree-
ments



(d) Two copies of any document delegating review
authonity <hall be provided to the state Single Point of
Contac. within five working days tollowing execution of
the delegation agreement.

(e) Review comments made under a delegation of
authority agreement must receive the tormal approval of
the RRA’s governing body to be an ottictal TRACS re-
vlew recommendation

§5.215  Sharing of Apphcation Informanon Among Re-
view Agences

(a) Apphcations or plans of interstate, statewide,
or multiregional scope or direct tederal or state develop-
ment proposals submitted to the state Single Point of
Contact tor review will be summarnized and transmitted
to the regional review agencies potentially atfected by the
apphications, plans, or proposals Regional review agen-
c1es choosing to review such apphications will so notfs
the applicant and request the number ot copies ot the ap-
plication needed tor review purposes

(b) Local or regional apphications submutted to a
regional review agency tor review will be summarnized and
transnutted to the state Single Pomnt of Contact. If the
state Single Point ot Contact chooses 1o resiew the ap-
phcation 1t will so notily the applicant, and request the
number of copies ot the applicanon needed tor review
purposes. The atfected regional review agency will also
be notified of the state Single Point ot Contact’s interest.

5216 State 4gency Responsibilinies
(a) State agencies having programs covered under
TRACS will develop appropniate procedures tor

(1) intormung potential applicants 101 assistance
under such programs of TRACS requitements and en-
couraging early contact between apphicants and appro-
priate review agencies

(2) assuring that all applications 10F assistanee
under covered programs have been submutted to appro-
priate review agencies prior 1o therr submission to the
funding agency. Absence ot a state apphoation identitier
number on an apphcation will be construed as evidence
ot nonsubmussion ot the apphication to the appropriate
review agency(s). Such apphcations will be returned to
the applicant with instructions to tultll the TRACS re-
quirements.

(3) notufying the appropriate review agency(s)
within seven working days of any major actron on ap-
plications reviewed by such review agency(s) Muajor ac-
tions include awards, rejections, returns tor amendment,
deferrals, or withdrawals. The standaid TRACS cover
sheet will be used for this purpose, unless a waner has
been granted by the state Single Point of Contact

(4) Where a 1eview agency has requested accom-
modation on an application, the state agency shall res-
pond 1n accordance with §5 252 ot this utle (relating e
State Accommodation ot Local Review Comments).

(5) State agencies submitung applications cow-
ered under House Bill 1172, 64th Legislature, must com-
plete and submit one copy of Budget and Planning Ot-

fice (BPO) Form 1172 1o the state Single Point of Con-
tact. Copres of this form and instructions for completing
it may be obtammed trom the State Single Point of Con-
tact, Governor's Otfice, P O Box 13561, Ausun, Texas
78711,

(6) State agencies submitting applications cov-
ered under House Bill 1172, 64th Legislature, must keep
a record of the amount of tederal loan or grant funds
received and transmit this and other related information
to the state Single Point ot Contact on October 1 after
the close of the previous fiscal year. Copies ot BPO Form
1173 and detailed instractions are available trom the State
Single Pomt o1 Contact, Governor's Office, P.O. Box
13561, Ausun, fevas 78711,

(b))  Atthe request of the state Single Point of Con-
tact, cach state ageney shall designate an intergovernmen-
tal review coordinator within the agency to:

(1) serve as the agency's review coordinator and
as hason between the agency and the state Single Pornt
ot Contact tor the review and comment process on state
and tederal appheatons and activities;

(2)  serve as the liason tor regional review agen-
cies on FRACS guestions and problems as they relate to
that agency;

(3) attend TRACS tramning or brieting sessions;
and

(4) assist in evaluating the review process and
mahe suggestions on ways to improve the review process
and procedures.,

£S5 217 Applicant Responsibilities.  Applicants are
strongly encowaged to tollow the notification of intent
procedures in ¥ 233 of this title (relating to Notification
ot Intent) i order to mimmize delays and 1o provide op-
portunities tor resolving amy problems at an early stage
i the apphcation and review process Specific duties of
the apphicant include

(1) providing acopy ot their application 10 the
appropriate review deena(s) 60 days prior to submitting
a new apphaation to a state or tederal tunding agency.

Ny Apphaants wath projects, plans, environ-
menial impact statements o1 programs atfeching more
than one state planning region should send their notifica-
ton ot intent o bull applicaton to the state Single Pont
ot Contact s follows State Single Fomnt of Contact, Of-
tice of the Governor, PO Bow 13561, Austin, Texas
78711

(B)Y Apphcants with progects, plans, environ-
mental unpact statements, or programs that are not ex-
pected to have impacts outside a single state planning
regton shouid send their notitication ot intent or tull ap-
phcation to the revional review agency tor the region in
which the project s Jocated A hist o the 24 regional
review agencies s adopted by reference in Table V- Copies
ot Fable Vv may be obrained trom the State Single Point
ol Contact, Governot’s Oftice, P O, Box 13561, Austin,
Texas 78711

October 18, 1983
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IABLE V
STATE PLANNING .
NAME & ADDRESS REGION NO, COUNTIES INCLUDED
1. Executive Director 18 Atascosa, Bandera,
Alamo Area Council Bexar, Qomal s Frio,
of Governments G'I”esple, Guadalupe,
118 Broadway, Suite 400 lgarr_les, Ke_endall, Kerr,
San Antonio, Texas 78205 Medina, Wilson
(512) 225-5201 A
2. Executive Director 5 Bowie, Cass, Delta,
Ark-Tex Council of Franklin, Hopkins,
Governments ) Lamar, Miller
P. 0. Box 5307 (Arkansas), Morris,
Texarkana, Texas 75501 Red River, Titus
(501) 774-3481
3. Executive Director 13 Brazos, Burleson, Grimes,
Brazos Valley Develop- . Leon, Madison, Robertson,
ment Council Washington
P. 0. Drawer 4128
Bryan, Texas 77805-4128
(409) 822-7421
4. Executive Director 12 Bastrop, Blanco, Burnet, .
Capital Area Planning Caldwell, Fayette, Hays,
Council Lee, Llano, Travis,
2520 IH 35 South Williamson
Suite 100
Austin, Texas 78704
(512) 443-7653
5. Executive Director 23 Bel1, Coryell, Hamilton,
Central Texas Council ' Lampasas, Milam, Mills,
of Governments San Saba
P. 0. Box 729
Belton, Texas 76513
(817) 939-1803
6. Executive Director 20 - Aransas, Bee, Brooks, ’
Coastal Bend Council Duval, Jim Wells, Kenedy,
of Governments Kleberg, Live Oak,
P. 0. Box 9909 McMullen, Nueces,
Corpus Christi, Texas 78408 ‘ Refugio, San Patricio
(512) 883-5743
7. Executive Director 10 Coke, Concho, Crockett,
Concho Valley Council Irion, Kimble, Mason,
of Governments ' McCulloch, Menard, Reagan,
P. 0. Box 60050 Schleicher, Sterling,
San Angelo, Texas 76906 Sutton, Tom Green
(915) 944-9666
8 TexReg 4236 October 18, 1983
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10.

11.

12.

13.

14.

15.

Executive Director 14
Deep East Texas Council
ot Governments
272 tast Lamar
P, 0. Drawer 1170
Jasper, Texas 75951
(409) 384-5704

Executive Director 6

East Texas Council of
Governments

3800 Stone Road

Kilgore, Texas 75662

(214) 984-8641

Executive Director 17
Golden Crescent Regional

Planning Commission
P. 0. Box 2028
Victoria, Texas
(512) 578-1587
Executive Director 11
Heart of Texas Council

of Governments
320 Franklin Avenue
Waco, Texas 76701
(817) 756-6631

77902

Executive Director 16
Houston-Galveston Area
Council
P. 0. Box 22777
Houston, Texas 77227
(713) 627-3200

Executive Director 21

Lower Rio Grande Valley
Development Council

Texas Commerce Bank Bldg.

Suite 207

McAllen, Texas 78501

(512) 682-3481

Executive Director 24
Middle Rio Grande

Development Council
P 0. Box 7020G
Carrizo Springs, Texas 78834
(512) 876-3533

Executive Director 3

Nortex Regional Planning
Commission

P. 0. Box 5144

Wichita Falls, Texas 76307

(817) 322-5281

Angelina, Houston, Jasper,
Nacogdoches, Newton, Polk,
Sabine, San Augustine,
San Jacinto, Shelby,
Trinity, Tyler

Anderson, Camp, Cherokee,
Gregg, Harrison, Henderson,
Marion, Panola, Rains,
Rusk, Smith, Upshur,

Van Zandt, Wood

Calhoun, DeWitt, Goliad,
Gonzales, Jackson, Lavaca,
Victoria

Bosque, Falls, Freestone,
Hill, Limestone, McLennan

Austin, Brazoria, Chambers,
Colorado, Fort Bend,
Galveston, Harris, Liberty,
Matagorda, Montgomery.
Walker, Wallter, Wharton

Cameron, Hidalgo, Willacy

Dimmit, Edwards, Kinney,
La Salle, Maverick, Real,
Uvalde, Val Verde,

lavala

Archer, Baylor, Childress,
Clay, Cottle, Foard,

Hardeman, Jack, Montague,
Wichita, Wilbarger, Young

October 18, 1983
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16.

17.

18.

19.

20.

21.

22,

8 TexReg 4238

Executive Director

North Central Texas Council

of Governments
P. 0. Drawer COG

Arlington, Texas 76005-5888

(817) 461-3300

Executive Director
Panhandle Regional
Planning Commission
Suite 200, Briercroft
Savings Building
801 South Jackson
P. 0. Box 9257
Amarillo, Texas 79105
(806) 372-3381

Executive Director
Permian Basin Regional

Planning Commission
P. 0. Box 6391
Midland, Texas 79701
(915) 563-1061

Executive Director

South East Texas Regional
Planning Commission

P. 0. Drawer 1387

Nederland, Texas 77627

(409) 727-2384

Executive Director

South Plains Association
of Governments

P, 0. Box 2787

3424 Avenue H

Lubbock, Texas 79408

(806) 762-8721

Executive Director

South Texas Development
Council

600 South Sandman

P. 0. Box 2187

Laredo, Texas 78041-0187

(512) 722-3995

Executive Director

Texoma Regional Planning
Commission

10000 Grayson Drive

Denison, Texas 75020

(214) 786-2955

October 18, 1983
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15

19

22

Collin, Dallas, Denton,
E1lis, Erath, Hood, Hunt,
Johnson, Kaufman, Navarro,
Palo Pinto, Parker, Rockwall,
Sommervell, Tarrant, Wise

Armstrong, Briscoe, Carson,
Castro, Collingsworth, Dallam,
Deaf Smith, Donley, Gray,
Hall, Hansford, Hartley,
Hemphill, Hutchinson, Lipscomb,
Moore, Ochiltree, Oldham,
Parmer, Potter, Randall,
Roberts, Sherman, Swisher,
Wheeler

Andrews, Borden, Crane,
Dawson, Ector, Gaines,
Glasscock, Howard, Loving,
Martin, Midland, Pecos,
Reeves, Terrell, Upton,
Ward, Winkler

Hardin, Jefferson, Orange

Bailey, Cochran, Crosby,
Dickens, Floyd, Garza,
Hale, Hockley, King,
Lamb, Lubbock, Lynn,
Motley, Terry, Yoakum

Jim Hogg, Starr, Webb,
lapata .

Cooke, Fannin, Grayson




23. Executive Director
West Central Texas
Council of Governments
P. 0. Box 3195
Abilene, Texas 79604
(915) 672-8544

24. Executive Director
West Texas Council of
Governments
Two Civic Center Plaza
5th Floor
El Paso, Texas 79999
(915) 541-4681

(2) providing a copy of their application to the
appropriate review agency(s) at least 30 days in advance
of submitting a noncompetitive continuation application
to a state or federal funding agency;

(3) providing, upon request, additional copies of
their full application to the appropriate review agency(s);

{49 providing complete and accurate information
for review;

(5) attaching any comments received from a re-
view agency to the application prior to sending it to the
funding agency; and

(6) resubmitting for review any application that
has been reviewed but not approved by the funding
agency, if the application has been substantially amended
or revised to change:

Brown, Callahan, Coleman,
Comanche, Eastland, Fisher,
Haskell, Jones, Kent, Knox,
Mitchell, Nolan, Runnels,
Scurry, Shackelford, Stephens,
Stonewall, Taylor,
Throckmorton

Brewster, Culberson, El1 Paso,
Hudspeth, Jeff Davis, Presidio

(A) scope of work;

(B) dollar amount;

(C) area of project impact; or

(D) probable environmental impact.

This agency hereby certifies that the proposal has
been reviewed by legal counsel and found to be within
the agency's authority to adopt.

Issued in Austin, Texas, on September 30, 1983.

TRD-837768 Larry J. Craddock
Assistant General Counsel
Office of the Governor

Proposed date of adoption
December 1, 1983

For further information, please call (512) 475-3901,

Review Procedures
1 TAC §§5.231-5.236

The new rules are proposed under Texas Civil Stat-
utes, Articles 4413(32a) and 1011 m. Under Article
4413(32a), the governor, as chief planning officer, is
empowaered to provide for the review of state plans
and applications for federal grant or loan assistance
and to establish policies and guidelines for review and
comment. Article 101 1m requires applicants for state
or federal assistance to submit their applications for
review to the appropriate regional planning commis-
sion (regional council of governments) and directs the
governor to issue guidelines for carrying out such re-
views.

In addition, Executive Order (E.O.) 12372, as
amended, cites the Demonstration Cities and Metro-
politan Development Act of 1966, § 204 (42 United
States Code §3334), and the Intergovernmental Co-
operation Act of 1968, §401(a) (42 United States
Code §4231(a)). Section 204 requires that applica-

tions for federal assistance in planning or construc-
ting a wide range of public facilities be submitted for
review to areawide review agencies in metropolitan
areas. Section 401(a) directs the President to pre-
scribe regulations governing formulation, evaluation,
and the review of federal programs having a signiti-
cant impact on area and community development and
requires that all national, regional, state, and local
viewpoints be considered in planning or carrying out
federal programs or projects or federally-assisted ac-
tivities. Review of projects with potentially adverse
impacts on the environment are authorized by the Na-
tional Environmental Policy Act of 1969, § 102(2)(C)
(42 United States Code, §4332(2)(C)).

§5.231. Review Procedures.

(a) All reviews shall be conducted in conformity
with these rules and any other review guidelines and poli-
cies issued by the state Single Point of Contact.

(b) The regional review agency (RRA) must ensure,
to the greatest degree practicable, that all jurisdictions

October 18, 1983
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which a proposal accepted for review could reasonably
be expected to significantly aftect are nottied and given
an adequate opportunity to review it and make comments
on it.

{¢) Regional review comments and recommenda-
tions must be formally adopred by the regional review
agency's governing body to constitute an otficial TRACS
review.

§5.232. Review uf Projects with Mandated Public Par-
ticipation.  Applicants with projects, plans, or programs
that are legislatively or otherwise required to incorporate
public participation prior to funding or imp!zmentation
will coordinate those activities with the review process at
the earliest practicable point. Review agencies and govern-
mental applicants are strongly encouraged to conduct re-
views and public participation activities in parallel to mini-
mize unnecessary delays, without diminishing elected of-
ficials’ opportunities to comment on proposals affecting
their jurisdictions.

§5.233. Noufication of Intent.

(a) An applicant under a covered federal or state
program should, at least 60 days prior to the final sub-
mission of an application to the federal or state agency
from which assistance is sought, submut to the appropriate
review agency one copy of a notification of intent

(1) Notifications of intent should be sent to the
regional review agency having jurisdiction over the state
planning region affected by the proposed project or pro-
gram. Regional review agency addresses and the coun-
ties included in each region are contained in §5.217(a)(2)
of this title {(relating to Apphcant Responsibilities).

(2) State agencies, federal agencies proposing di-
rect development, or apphcants with proposals affecting
an interstate metropolitan area, the whole state, or more
than one state planning region should submit one copy
of their notification of ntent to the State Single Point
of Contact, Governor's Office, P.O. Box 13561, Austin,
Texas 78711,

(3) Noufications of intent for state plans covered
by the Texas Review and Comment System must be sub-
mitted to the state Single Point of Contact 75 days prior
to submitial 1o the federal funding agency.

(b) Notification of intent content.

(1) The notification of intent tor local apphcants
consists of completing Section 1 of the Standard Form
424 (SF424). Copies of this form can be obtained from
the federal agency to which apphcation is being made.

(2) [f the federal or state funding agency does
not require a SF424, the applicant should complete Part
1 of a TRACS cover sheet and submit it to the appropriate
review agency as the notification of intent. Copies of this
form and detailed instructions are available from the State
Single Point of Contact, Governor’s Office, P.O. Box
13561, Austin, Texas 78711, or the regional review agen-
cies (see §5.217(a)(2) of this title (relating to Applicant
Responsibilities)).

(3) For state agency applicants, the notification
of intent will consist of completing Section | of the Stan-
dard Form 424 and Budget and Planning Office (BPO)
Form 1172. Copies of these forms may be obtained from

October 18, 1983
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the State Single Pomt of Contact i the Governos's Of-
fice, P O. Box 13561, Austin, Texas 78711

)  Federal agency nottication ol mtent for dr-
rect development activinies will be provided in the man-
1-er and tormat prescnbed by federal law o regulation

(¢)  Review agency action based upon notihication
of intent. Upon recept ot the notthication ol intent, the
state Smgle Point of Contact or the approphate regronal
review agency will notity the apphicant i wnung that:

(1) the review agency will not review the applica-
tion; or

(2) the review agency will review the application
and requests a specified number of copies of the full ap-
plication for review purposes.

(3) If an apphcation 1s covered solely by House
Bill 1172, 64th Legslature, the applicant will be notified
only if the state Single Point of Contact wishes to review
the application. These apphications will only be reviewed
if, in the judgment ot the state Single Point of Contact,
they are ol statewide impact and could be strengthened
through the comments of review ing agencies. Grant appli-
cations of a techmcal or specialized nature and others that
do not appear to have a significant potential tor improve-
ment through the review process will normally not be
reviewed.

(4) lrrespective of whether the application is se-
lected for review, the review agency will assign a state
application identifier number (SAI) to the application for
tracking and reporting purposes.

§5.234.  Determiming Ehgibilty for Rewview, Prior to
accepting an application for review, the review agency
shall determine whether:

(1) the program under which assistance is sought
or direct development is proposed iy required by the
TRACS rules or other law 10 be reviewed;

(2) the application contains sutficient detail to
allow for review, including information on the scope, geo-
graphic, environmental, and programmatic impacts, and
applicant eligibility to apply;

(3) the proposal is of statewide or regional sig-
nificance, including:

(A) whether 1t iy likely to signiticantly affect
more than the applicant or implementing jurisdiction(s)
or, in the case of a nongovernmental applicant, whether
it 1s likely to significantly affect jurisdictions other than
the one in which the project or program is to be developed
or operated;

(B) whether the project has a high probability
of significant adverse impacts on the environment; and

(C) whether the project type has a high proba-
bility of duplicating existing services or facilities or has
a demonstrated need for coordination.

(4) Application of threshold criteria.

(A) A negative answer to paragraph (1) of this
section automatically precludes an application from be-
ing reviewed, unless the applicant requests that it be.

(B) A negative answer 1o paragraph (2) of this
section will result in the application being returned to the
applicant for additional information, thereby delaying the
proposal’s review, and consequently, its progress toward
approval or funding.




(C)  An aftismative answer (o any of the ques
tions under paragraph (3) ol this section will make the
appheanon subject to review,

§5.235.  Project Review Crueria.

(a) Ifone o1 moreof the thieshold criteria are met
and an apphcation s aceepted tor review, the following
questions will guide the review agency:

(1) Does the progect comply or turnish reason-
able assurances ot comphance with apphcable tederal,
state, and local Taws, regulations, and ordinances?

(2) Is the project consistent wath state, arcawde,
and/or local planning or does it contribute toward goals
or objectives identitied at one or more of these govern-
mental levels?

(3) Docs the project address a clearly defined
need?

(4) Is the project Iikely to produce any sigimiticant
adverse effects on the environment?

(5) Are the project’s goals identified, speific,
measurable, and achievable?

(6) Does the proposal demonstrate a feasible de-
livery strategy?

(7) Doces the project contribute to a balanced de-
livery of services among political subdivisions covered by
the application?

(b) Other review criteria. Regional review agencies
may utilize additional review critenia retlective of the uni-
que characteristscs and concerns of their regions and of
the governments within their regions, provided the critena
are consistent with law, fact, or regulation.

§35.236.  Review Schedule.

(a) Apphlications accepted for review must be re-
viewed within a maximum of 60 days, unless a shorter
period is specified by the federal funding agency.

(b) Applicants may consider the review agency to
have waived review 1f no comments are provided by the
end of the review period.

(©)  Review agencies shall have as a goal the com-
pletion of reviews within 45 days, leaving tme for resolv-
ing any problems or conflicts identified 1n the review pro-
cess.

(d) Certain applications, such as noncompetitive
continuation grants and thouse to the U.S. Department
of Housing and Urban Development for specified mort-
gage insurance programs and for Urban Development Ac-
tion Grants, must be reviewed within 30 days.

(¢) The review period shall commence upon receipt
of the full application by the review agency. Full applica-
tions will include all information contained in the notifica-
tion of intent, if such was provided, plus all other infor-
mation required by the funding agency. .

() Procedures under review wawver. If the state Sin-
gle Point of Contact or the regional review agency(s)
chooses not to review an application, the applicant
should:

(1) for applications for federal assistance, com-
plete Part Il of the federal Standard Form 424 (SF 424),
attach a copy of the review agency’s review waiver letter
to it, and transmit the SF424 and letter with the applica-
tion to the funding agency; or

(2) for apphications tor state assistance, attach
the TRACS cover sheet provided by the review agency(s)
to the apphcation, along with such other documeantation
as the review ageney may provide, and transnut the ap-
pheanion pachage to the tunding agency

This agency hereby certfies that the proposal has
been reviewed by legal counsel and found to be within
the agency's authority to adopt.

issued in Austin, Texas, on September 30, 1983.

TRD-837769 Larry J Craddock
Assistant General Counsel
Otfice of the Governor

Proposed date of adoption.
December 1, 1983

For further information, please call (512) 475-3901.

Accommodation of Review Comments
1 TAC §§5.251-5.253

The new rules are proposed under Texas Civil Stat-
utes, Article 4413({32a) and 1011m. Under Article
4413(32a), the governor, as chief planning officer, is
empowered to provide for the review of state plans
and applications for federal grant or loan assistance
and to establish policies and guidelines for review and
comment. Article 101 1m requires applicants for state
or federal assistance to submut their applications for
review to the appropriate regional planning commis-
sion (regional council of governments) and directs the
governor to issue guidehries for carrying out such re-
VIEWS.

In addition, £.0. 12372, as amended, cites the Dem-
aonstration Cities and Metropolitan Development Act
of 1966, §204 (42 United States Code §3334), and
the Intergovernmental Cooperation Act of 13968,
§401(a) (42 United States Code §4231(a}}. Section
204 requires that apphcations for federal assistance
In planning or constructing a wide range of public
facilities be submitted for review to areawide review
agenctes in metropolitan areas. Section 401(a) directs
the President to prescribe regulations goverming for-
mulation, evaluation, and the review of federal pro-
grams having a significant impact on area and com-
munity development and requires that ail national,
regional, state, and local viewpoints be considered in
planming or carrying out federal programs or projects
or federally-assisted activities. Review of projects with
potentially adverse impacts on the environment are
authorized by the National Environmental Policy Act

of 1969, §102(2(C) (42 United States Code
§4332{2)(C)).
§5.251.  Federal Accormmodation of Review Comments.

(@) Atthe direction of the governor, by written re-
quest from the administrative head of an aftected state
agency that can demonstrate a probable adverse impact
on programs under the agency's jurisdiction, or at the
written request of the governing body of a regional re-
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view agency, the state Single Poit ot Contact shall, i
writing, inform the federal ageney proposing direct fed.
cral development or trom which Ninancial assistance is
requested that the State ot Texas orils pohtical subding-
sions have serious objections with tegard to the proposal
for which funding is sought. This determination can be
made irrespective of whether the program or activity was
selected for coverage under the Texas Review and Com-
ment System (TRACS). Objections must be based on law,
fact, or regulation and may address any aspect of a proj-
ect or proposal, including environmental concerns, that
makes it unacceptable to the government(s) i the proj-
ect area. Recommendations or objections can represent
a consensus of all commenting parties or may reflect a
particular view with dissenting opinions. The letter shall
specify the title of the project, the appheant’s name, the
purposes of the grant proposal or direct developinent, the
state application identifter number, and the specific ob-
jections to the proposal, with proposed remedies, 1if ap-
plicable. Views which ditfer from the state or regional
recommendation must be included m the letter.

(b} The federal funding agency, as required by law,
will respond in writing to the state’s accommodation re-
quest, concurring with the state’s posivon, stating why
it intends to fund the proposal over the objections, or
reaching a mutually agreeable solution, As soon as posst-
ble, but no later that two working days following receipt
of the federal response, the state Single Pomnt of Contact
(SPOC) shall transmit the federal response to the origi-
nating agency or political subdivision. Within the 10 days
from receipt provided by federal rules, during which the
federal agency will not fund the proposal in controversy,
the SPOC will, at the request of the originating state or
substate entity, transmit the originator’s written rebut-
tal to the federal agency in cases in which the federal
agency has refused to accommodate,

§5.252. State Accommodation of Local Review Com-
ments.

(a) At the wrnitten request ot the governing body
of a regional review agency (RRA), the state Single Point
of Contact shall, in writing, inform the state agency from
which financial assistance is requested that the RRA has
serious objections to the proposal foir which funds are
sought or, in the case of direct state development, with
regard to a project or program the state proposes to con-
struct or operate. Objections must be based on law, fact,
or regulation and may addre<s any aspect of a project
or proposal, including environmental ¢oncerns, that
makes it unacceptable to the government(s) in the proj-
ect area. Recommendations or objections can represent
a consensus of all commenting parties, or may reflect a
particular view with dissenting opinions. The request from
the RRA shall specify the title of the project, the appli-
cant’s name, the purposes of the grant proposal or the
direct development, the state application identifier num-
ber, and the specific objections to the proposal, with pro-
posed remedics, if applicable. Views which differ from
the regional rccommendation must be included in the
letter.

(b) The state funding agency will respond in writing
within 15 days to the regional accommodation request,
concurring with the regional position, stating why it in-
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tends to fund the proposal over the objections, or reach-
ing a mutually agrecable solution. As soon as possible,
but no later than two working davs following receipt of
the state agency response, the state Single Point of Con-
tact shall transmit the agency 's response to the originating
regronal review agency. Withan 10 days from 1eceipt by
the regional review agency, during which the agency will
not tund the proposal in controversy, the SPOC will, at
the request of the onginating substate entity, transmit the
oniginator’s wulten rebuttal to the state agency in cases
in which the state agency has refused to accommodate.

§5.253.  Rught of a Dissenting Political Subdivision 10
Request Accommodation.  Any political subdivision of
the state which can demonstrate a probable adverse im-
pact on 1ts jurisdiction from a proposed project may,
when the regional review agency gives the project a fa-
vorable review, request that the review, with dissents, be
transmitted to the tunding agency by the state Single Point
of Contact, thereby initiating the federal or state accom-
modation process as described in §5.251 of this title (re-
lating to Federal Accommodation of Review Comments)
and §5.252 of this title (relating to State Accommoda-
uon of Local Review Comments).

This agency hereby certifies that the proposal has
been reviewed by legal counsel and found to be within
the agency’s authority to adopt.

lssued 1n Austin, Texas, on September 30, 1983.

TRD-837770 Larry J. Craddock
Assistant General Counsel
Office of the Governor

Proposed date of adoption-
December 1, 1883

For further information, please call (512) 475-3901.

Transition Schedule
1 TAC §5.271

The new rule is proposed under Texas Civil Statutes,
Articles 441 3(32a) and 101 1m. Under Article 4413
(32a), the governor, as chief planning officer, is em-
powered to provide for the review of state plans and
applications for federal grant or loan assistance and
to establish policies and guidelines for review and
comment. Article 1011m requires applicants for state
or federal assistance to submit their applications for
review to the appropriate regional planning commis-
sion (regional council of governments) and directs the
governor to issue guidelines for carrying out such
reviews.

In addition, E.O. 12372, as amended, cites the Dem-
onstration Cities and Metropolitan Development Act
of 1966, §204, (42 United States Code §3334) and
the Intergovernmental Cooperation Act of 1968,
§401(a), (42 United States Code §4231(a)). Section
204 requires that applications for federal assistance
in planning or constructing a wide range of public facil-
ities be submitted for review to areawide review agen-
cies in metropolitan areas. Section 401 (a) directs the




President to prescrbe reguiations governing formula-
tion, evaluation, and the review of federal programs
having a si¢,nificant impact on area and community
development and requires that all national, regional,
state, and local viewpoints be considered in planning
or carrying out federal programs or projects or feder-
ally-assisted activities. Review of projects with poten-
tially adverse impacts on the environment are autho-
rized by the National Environmental Poiicy Act of
1969; §102(2}(C) (42 United States Code ¥4332(2)
(C)).

§5.271. Transition From OMB Circular A-95 to TRACS.

(@) Review procedures required by OMB Circular
A-95 shall continue in full force and etfect through No-
vember 30, 1983, or until the official adoption of these
rules, whichever is later.

(b) Applications in the process of bewng reviewed
under A-95 procedures as of December 1, 1983, shall con-
tinue to follow those procedures through the completion
of the review,

(c) All applications submitted for review on or after
December 1, 1983, or after the official adoption of these
rules, whichever is later, shall be subject to the Texas Re-
view and Comment System rules and procedures.

This agency hereby certifies that the proposal has
been reviewed by legal counsel and found to be within
the agency’s authority to adopt.

Issued in Austin, Texas, on September 30, 1983

TRD-R37771 Larry J. Craddock
Assistant General Counsel
Otfice of the Governor

Proposed date of adoption:
December 1, 1983

For further information, please call (512) 475-3901.

TITLE 16. ECONOMIC
REGULATION

Part 1. Railroad Commission of
Texas

Chapter 5. Transportation Division

Subchapter M. Motor Bus Companies

16 TAC §5.236

{Editor’s note: The text of the following rule proposed
for repeal will not be published. The rule may be exam-
ined in the offices of the Railroad Commission of
Texas, 1124 IH 35 South, Austin, or in the Texas
Register office, Room 503E, Sam Houston Building,
201 East 14th Street, Austin.)

The Railroad Commission of Texas proposes to repeal
existing §5.236, relating to intrastate rates, fares, and
charges for interstate motor bus companies. The com-
mission makes no comrnent on the merits of the pro-
posal.

This repeal of existing §5.236 will allow substitution
of federal standards and inters’ate Commerce Com
mission procedures which will be implemented in a
new §5.236

Stephen P. Webb, Transportation Division hearings ex-
aminer, has determined that for the first five-year pe-
riod the repeal will be in effect there will be no fiscal
implications for state or local government as a result
of the repeal

Mr. Webb also has deternuned that for each year of
the first five years the repeal as proposed is in effect
the public benefit anticipated as a result of the repeal
will be streamhned state rules and federal standards
and expenditious handling of rate change requests.
There is no anticipated economic cost to individuals
as a result of the repeal

Comments on the proposal may be submitted to
Walter Wendlandt, Acting Director, Transportation Di-
wvision, Rallroad Commussion of Texas, P.O. Drawer
12967, Austin, Texas 78711. Comments will be ac-
cepted for 30 days after publication in the Texas
Register

This repeal 1s proposed under Texas Civil Statutes, Ar-
ticle 911a, 84, which provide the Rairoad Comnus-
ston of Texas with the authonty to adopt reasonable
regulations for the governance of motor bus com-
panies.

§5.236.  Ruates, Fures, and Charges for Motor Bus
Compunies

This agency hereby ceitifies that the proposal has
been reviewed by legal counsel and found to be within
the agency’s authority to adopt.

Issued in Austin, Texas on October 3, 1983.

TRD-838060 Walter Wendlandt
Acting Ducctor
Transportation Division
Railroad Commission of Texas

Earliest possibie date ot adoption
November 18, 1983

For further information, please call (512) 445 1186.

Part Il. Public Utility Commission of
Texas
Chapter 23. Substantive Rules

The following proposals submitted by the Public Utiity
Commussion of Texas will be senahized in the October
21, 1983, i1ssue of the Texas Register Proposed date
of adoption for the documents 1s November 18, 1983.

Service
§823.31 23.38
{repeal)
Cerufication
§23.31
{new)

Customer Service and Protection
§§23.41-23.48
{new)
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Special Rules
§823.51-23.54, 23.56-23.59
{repeal)

Qualty of Service
§§23.61-23.67
(new)

General Rules
16 TAC §823.1-23.3

(Editor’'s note: The text of the following rules proposed
for repeal will not be published. The rules may be ex-
amined in the off; -.s of the Public Utility Commission
of Texas, Suite 450N, 7800 Shoal Creek Boulevard,
Austin, or in the Texas Register office, Room 503E,
Sam Houston Building, 201 East 14th Street, Austin.

The Public Utility Comnmussion of Texas proposes the
repeal of 8823.1-23.3, concerning general rules. The
proposed repeal of Chapter 23, and adoption of new
Chapter 23, concetning substantive rules, is neces-
sitated by revisions of the Public Utiity Regulatory Act
(PURA) as amended and reenacted by the 68th Leg-
islature of the State of Texas, providing for a public
utility counsel or counselor and administrative law
judges and prescribing therr qualifications, powers,
and duties; requiring annual audits; requiring certain
reports and forecasts by utilities and the commission,
providing rules and considerations for approval of
building new facihities and for fixing or regulating rate
to be allowed or changed by utilities; providing for
hearings, relating to rate making procedures by
municipalities and appeals; providing for judicial
review of proceedings of the utility commission; and,
adding special provisions as to the authonty and
power of the commussion over telecommunications
utilties Renumbering, regrouping, and reorganization,
as well as revised wording, are proposed to ass ire
clarity and increase specificity through the logical
organization of this chapter.

Rhonda Colbert Ryan, secretary of the commission,
has determined that for the first five-year period the
repeal wilt be in effect there will be no fiscal iImplica-
tions for state or local government as a result of the
repeal.

Ms. Ryan also has determined that for each year of
the first five years the repeal i1s in effect the public
benefit anticipated as a result of the repeal will be
assurance that commission rules are in accord with
the PURA as adopted by the 68th Legislature, 1983,
and more readable, and thereby more comprehensi-
ble, substantive rules. There is no anticipated econom-
ic cost to individuals as a result of the repeal.

Comments on the proposal may be submitted to
Rhonda Colbert Ryan, Secretary of the Commission,
7800 Shoal Creek Boulevard, Suite 450N, Austin,
Texas 78757.

The repeal 1s proposed under Texas Civil Statutes, Ar-
ticle 1446¢c, 876, which provide the Public Utility
Commission of Texas with the authority to make and
enforce rules reasonably required in the exercise of
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its powers and junsdiction and in administering the
provisions of this Act.

§23.1. Purpose und Scope of Rules.
§23.2. Severability Clause.
§23.3.  Definrtions.

This agency hereby certifies that the proposal has
been reviewed by legal counsel and found to be within
the agency’s authority to adopt.

Issued in Austin, Texas, on October 6, 1983.

TRD-8378061 Rhonda Colbert Ryan
Secretary of the Commission
Public Utility Commission of
Texas

Earliest possible date of adoption:
November 18, 1983

For further information, please cali {512} 458-0100.

The Public Utility Commission of Texas proposes new
$823.1-23.3, concerning general rules, This undesig-
nated head will contan sections on purpose and
scope, severability clause, and definitions.

The proposed repeal of Chapter 23, and adoption of
new Chapter 23, concerning substantive rules, 1s
necessitated by revisions to the Pubhic Utihty
Regulatory Act (PURA} as amended and reenacted by
the 68th Legislature of the State of Texas, providing
for a public utiity counsel or counselor and adminis-
trative law judges and prescrnibing their qualfications,
powers, and duties, requinng annual audits; requiring
certain reports and forecasts by utilities and the com-
mission, providing rules and considerations tor ap-
proval of bullding new facilities and for fixing or
regulating rate to be allowed or changed by utilities;
providing for hearings, relating to rate making pro-
cedures by municipalities and appeals, providing for
judicial review of proceedings of the utiity commis-
ston; and adding special provisions as to the author-
ity and power of the commussion over telecommunica-
tions utiities Renumbering, regrouping, and reorgan-
ization, as well as revised wording, are proposed to
assure clanty and increase specificity through the
logical organization of this chapter.

Rhonda Colbert Ryan, secretary of the commission,
has determined that for the first five-year period the
rules will be in effect there will be no fiscal imphca-
tions for state or local government as a result of en-
farcing or administering the rules.

Ms. Ryan also has determined that for each year of
the first five years the rules as proposed are In effect
the public benefit anticipated as a result of enforcing
the rules as proposed will be assurance that commis-
sion rules are n accord with the PURA as adopted by
the 68th Legislature, 1983, and more readable and
thereby more comprehensible, substantive rules.
There 1s no anticipated economic cost to individuals
who are required to comply with the rules as pro-
posed.

Comments on the proposal may be submitted to
Rhonda Colbert Ryan, Secretary of the Commission,




7800 Shoal Creek Boulevard, Suite 450N, Austin,
Texas 78757

The new sections are proposed under Texas Civil Stat-
utes, Article 1446¢, 816, which provide the Public
Utiity Commussion of Texas with the authority to
make and enforce rules reasonably required in the ex-
ercise of its powers and junsdiction and 1n administer-
ing the provisions of this Act.

§23.1. Purpose and Scope of Rules. This chapter is
intended to establish a compiehensive regulatory system
to assure rates, operations, and services which are just
and reasonable to the consumer and the utilities and to
establish the rights and responsibilities of both the util-
ity and consumer. This chapter shall be given a fair and
impartial construction to obtain these objectives and shall
be applied uniformly regardless of race, color, creed, sex,
or marital status. \

§23.2. Severability Clause. The adoption of this
chapter will in no way preclude the Public Utility Com-
mission of Texas from altering or amending them in
whole or in part, or from requiring any other additional
service, equipment, facility, or standard, either upon com-
plaint or upon its own motion or upon application of any
utility. Furthermore, this chapter will not relieve 1n any
way a utility or customer trom any of its duties under
the laws of this state or the United States. 1f any provi-
sion of this chapter is held invalid, such invalidity shall
not affect other provisions or applications of this chapter
which can be given effect without the mvald provision
or application, and to this end, the provisions of this
chapter are declared to be severable. This chapter shall
not be constiued o as to enlarge, dinmmish, modify, or
alter the junisdiction, powers, or authority of the com-
nussion or the substantive rights of any person. The com-
mission may make exceptions to this chapter for good
cause.

§23.3. Defimtions. The following words and terms,
when used in this chapter, shall have the following mean-
ings, unless the context clearly indicates otherwise.

Act—The Public Utility Regulatory Act, Texas
Civil Statutes, Article 1446¢.

Affected person—Any public utility affected by
any action of the regulatory authority, any person, part-
nership, cooperative corporation, corporation, or any
combination thereof, whose utility service or rates are af-
fected by any proceeding before the reguiatory author-
ity, or any person, partnership, cooperative corporation,
corporation, or any combination thereof, that is a com-
petitor of a public utility with respect to any service per-
formed by the utility or that desires to enter into compe-
tition.

Affiliated interest—The definition of affiliated in-
terest is that definition given in the Public Utility Regu-
latory Act, Article I, §3(i).

Agency—Any state board, commission, depart-
ment, or officer having statewide jurisdiction (other than
an agency wholly financed by federal funds, the legis-
lature, the courts, the Industrial Accident Board, and in-
stitutions for higher education) which makes rules or de-
termines contested cases.

Allocations—For all utilities, the division of plant,
revenues, expenses, taxes, and reserves between states,
between municipalities, or between rmunicipalities and un-
incorporated areas, where such items are used for pro-
viding public utihty service i a state or municipality or
for a municipality and unincorporated areas.

Applicant—Any person, partnership, cooperative
corporation, corporation, or any combination thereof re-
questing affirmative service or action from the utility.

Base rate— The portion of a customer’s utility bill
which is attributable to a set level of expenses {ixed dur-
ing rate proceedings. This would include a cost factor spe-
cifically identified as fuel expense.

Bulletin—-The commuission’s unofficial reporter,
published once monthly. Final orders of significant in-
terest are printed in full with headnotes, while less signifi-
cant material appears as memorandum citations.

Commission—The Public Utility Commission of
Texas.

Class of service or customer class—A description
of utility service provided to a customer which denotes
such characteristics as nature of use or type of rate.
Classes may be further subdivided into grades denoting
quality of service.

Contested proceeding or case—A proceeding in-
cluding, but not restricted to, rate making and licensing,
in which the legal rights, duties, or privileges of a party
are to be determined by the commission after an oppor-
tunity for adjudicative hearing.

Cooperative corporation—Any telephone or elec-
tric cooperative corporation organized and operating
under the Telephone Cooperative Act (Texas Civil Stat-
utes, Article 1528¢) or the Electric Cooperative Corpora-
tion Act (Texas Civil Statutes, Article 1528b).

Corporation—Any corporation, joint-stock com-
pany, or association, domestic or foreign, and its lessees,
assignees, trustees, receivers, or other successors in in-
terest, having any of the powers or privileges of corpora-
tions not possessed by indniduals or partnerships, but
shall not include municipal corporations unless expressly
provided otherwise in the Public Unlity Regulatory Act.

Customer—Any person, firm, partnership, corpo-
ration, municipality, cooperative, organtzation, govern-
mental agency, etc., provided with services by any utility.

Economy energy—Energy produced and supplied
from a more economical source by one utility substituted
for that being produced or capable of being produced
from a less economical source by another utility and
scheduled on an availability bas.

Facilities—All the plant and equipment of a public
utility, including all tangible and intangible real and per-
sonal property without limitation, and any and all means
and instrumentalities in any manner owned, operated,
leased, licensed, used, controlled, furnished, or supplied
for, by, or in connection with the business of any public
utility, including any construction work n progress‘al-
lowed by the commisston.

Fuel cost recovery factor—A computed number
which, when multiplied by the number of kilowatt-hours
consumed by a customer during a billing period, will pro-
duce a fuel cost charge to the customer. The total of these
charges to all customers is the cost of the fuel consumed
in generating energy by the utility. The cost of fuel may
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include the cost of economy energy, hydroelectnc energy,
and energy purchased ftom a qualifving facility.

Hearing—Any proceeding based on an applica-
tion, petition, complaint, or motion.

License—The whole or part of any commission
permit, certificate, approval, registration, or similar form
of permission required by law.

Licensing-—The commission process respecting the
granting, denial, renewal, revocation, suspension, annul-
ment, withdrawal, or amendment of a license

Municipality—A city, incorporated village, or
town, existing, created, or organized under the general,
home rule, or special laws of the state.

Municipally owned utility——Any utility owned,
operated, and controlled by a municipality or by a non-
profit corporation whose directors are appointed by one
or more municipalities,

Nonrulemaking proceeding—A proceeding other
than rulemaking proceeding, and other than proceedings
concerning exceptions to rules. This definition includes
both contested and uncontested proceedings.

Order—The whole or part of the final disposition,
whether affirmative, negative, injunctive, or declaratory
in form, of the commission in a matter other than rule-
making but including issuance of *‘certificates of conve-
nience and necessity’® and rate setting.

Party—Each person or agency named or admit-
ted as a party.

Permanent installation—Any installation that is
constructed or placed on and permanently affixed to a
foundation, and which is, or will be, used or occupied
on a permanent full-time basis. A manufactured home
or prefabricated structure shall qualify as a permanent
installation only if it is installed on a foundation system
according to regulations of the Texas Department of
Labor and Standards or 1« otherwise impractical to move
and has the wheels, axles, and hitch or towing device
removed, and 1f it 15 connected to a permanent water and
sewer system.

Person—Any natural person, partnership, munic-
ipal corporation, cooperative corporation, corporation,
association, governmental subdivision, or public or
private organization of any character other than an
agency.

Pleading—A written allegation by the parties of
their respective claims. Pleadings may take the form of
applications, petitions, protests, exceptions, replies, mo-
tions, and/or answers.

Premises—A tract of land or real estate including
buildings and other appurtenances thereon.

Proceeding—Any heaiing, investigation, inquiry,
or other fact-finding or decision-making procedure, in-
cluding the denial of relief or the dismissal of a complaint.
It may be rulemaking or nonrulemaking; rate setting or
non-rate setting.

Public utility—The definition of public utility is
that definition given in the Public Utility Regulatory Act,
Article I, §3(c).

Purchased power and/or energy—Electrical power
and/or energy purchased from a source outside the util-
ity’s sytem to supply load requirements.

Purchased power and/or energy adjustment fac-
tor—A factor, which when multiphed by the number of
kilowatt-hours consumed by a customer during a billing
period, will produce a purchased power and/or energy
adjustment charge to the customer. The total of these
charges to all customers 1s the difference in the cost of
power and/or cnergy purchased by the utiity and the
component of purchased power and/or energy cost which
has been included in the customers’ base rates.

Rate—Inciudes every compensation, tanff,
charge, fare, fee, deposit, toll, rental, and classification,
or any of them demanded, observed, charged, or collected
whether directly or indirectly by any pubilic utility for any
service, product, or commodity defined in the Public Util-
ity Regulatory Act, Article I, §3(c), and any rules, regula-
tions, practices, or contracts affecting any such compen-
sation, tariff, charge, fare, fee, deposit, toll, rental, or
classification.

Register—The Texas Register established by Acts
of the 64th Legislature, 1975, cited in Texas Civil Statutes,
Article 6252-13a.

Regulatory authority—In accordance with the con-
text where it is found, either the commission or the gov-
erning body of any municipality.

Rule—Any commission statement of general ap-
plicability that implements, interprets, or prescribes law
or policy, or describes the procedure or practice require-
ments of the commission. The term includes the amend-
ment or repeal of a prior rule, but does not include
statements concerning only the internal management or
organication of the commussion and not affecting private
rights or procedures.

Rulemaking procecding—A proceeding 10 adopt,
modify, or interpret a rule as defined 1n this section, or
to adopt, modify, or interpret a statement which has been
filed as a rule by the secretary of state.

Separation-—For communications utilities only,
the division of plant, revenues, expenses, taxes, and re-
serves applicable to exchange or local service where such
items are used in commeon for providing public utility ser-
vice to both local exchange service and other service, such
as interstate or intrastate toll service.

Service—Service 15 used in this chapter in its
broadest and most inclusive sense and includes any and
all acts dorne, rendered, or performed and any and all
things furnished or supphed, and any and all facilities
used, furnished, or supplied by public utilities in the per-
formance of their duties under the Public Utility Regula-
tory Act to their patrons, employees, other public utilities
and the public, as well as the interchange of facilities be-
tween two or more of them. Service shall not include the
printing, distribution, or sale of advertising in telephone
directories.

Tariff—The schedule of a wtility containing all
rates, tolls, and charges stated separately by type or kind
of service and the customer class, and the rules and regula-
tions of the utility stated separately by type or kind of
service and the customer class.

Test year—The most recent 12 months for which
operating data for a public utility are available, and shall
commence with a calendar quarter.
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Uncontested ¢ roceeding or case—All proceedings
other than contested proceedings.

This agency hereby certifies that the proposal has
been reviewed by legal counsel and found to be within
the agency’s authority to adopt.

Issued in Austin, Texas, on October 6, 1983.

TRD-838062 Rhonda Colbert Ryan

Secretary of the Commussion
Public Utihity Commussion of
Texas

Earliest possible date of adoptron
November 18, 1983

For turther information, piease call (512) 458-0100.

Records and Reports
16 TAC §5§23.11-23.14

{Editor’s note. The text of the following rules proposed
for repeal will not be published The rules may be ex-
amined n the offices of the Public Utility Commussion
of Texas, Suite 450N, 7800 Shoal Creek Boulevard,
Austin, or in the Texas Register office, Room §03E,
Sam Houston Building, 201 East 14th Street, Austin )

The Public Utihty Commission of Texas proposes the
repeal of §823.11-23 14, concerning records and re-
ports. The proposed repeal of Chapter 23, and adop-
tion of new Chapter 23, concerning substantive rules,
is necessitated by revisions to the Public Utlity
Regulatory Act (PURA) as amended and reenacted by
the 68th Legislature of the State of Texas, providing
for a public utiity counsel or counselor and ad-
ministrative law judges and prescribing their quahfica-
tions, powers, and duties, requiring annual audits; re-
quiring certain reports and forecasts by utilities and
the commission; providing rules and considerations for
approval of building new facilities and for fixing or
regulating rate to be allowed or changed by utihities;
providing for hearings; relating to rate making pro-
cedures by municipalities and appeals; providing for
judicial review of proceedings of the utility commis-
sion; and adding special provisions as to the authori-
ty and power of the commission over telecommunica-
tions utilities. Renumbering, regrouping, and
reorganization, as well as revised wording, are pro-
posed to assure clarity and increase specificity through
the logical organization of this chapter.

Rhonda Colber; Ryan, secretary of the commission,
has determined that for the first five-year period the
repeal will be in effect there will be no fiscal implica-
tions for state or local government as a result of the
repeal.

Ms. Ryan also has determined that for each year of
the first five years the repeal is in effect the public
benefit anticipated as a result of the repeal will be
assurance that commission rules are in accord with
the PURA as adopted by the 68th Legislature, 1983,
and more readable and thereby more comprehensible,
substantive rules. There is no anticipated economic
cost to individuals as a result of the repeal.

Comments on the proposal may be submitted to
Rhonda Colbert Ryan, Secretary of the Commission,
7800 Shoal Creek Boulevard, Swite 450N, Austin,
Texas 78757

The repeal is proposed under Texas Civil Statutes, Ar-
ticle 1446¢c, §16, which provide the Public Utility
Commission of Texas with the authority to make and
enforce rules reasonably required in the exercise of
its powers and jurisdiction and in administering the
provisions of this Act.

§23.11. General Reports.

§23.12. Financial Records and Reports.
§23.13. Stanstical Reports.

§23.14. Maintenance and Locarion of Records.

This agency hereby certifies that the proposal has
been reviewed by legal counsel and found to be within
the agency’s authority to adopt

Issued in Austin, Texas, on October 6, 1983.

TRD-838063 Rhonda Colbert Ryan
Secretary of the Commission
Public Utiity Commussion of
Texas

Earliest possible date of adoption
November 18, 1983

For further information, please call (512) 458-0100.

The Public Utiity Commussion of Texas proposes new
§6§23.11-23.14, concerning records and reports. The
undesignated head will contain sections on general
reports; financial records and reports; statistical
reports; and maintenance and iocation of records.

The proposed repeal of Chapter 23, and adoption of
new Chapter 23, concerning substantive rules, is ne-
cessitated by revisions to the Public Utility Regulatory
Act (PURA) as amended and reenacted by the 68th
Legislature of the State of Texas, prowviding for a public
utility counsel or counselor and administrative law
judges and prescribing their qualifications, powers,
and duties; requiring annual audits; requiring certain
reports and forecasts by utihities and the commission;
providing rules and considerations for approval of
butlding new facilities and for fixing or regulating rate
to be allowed or changed by utilities; providing for
hearings; relating to rate making procedures by
municipalities and appeals; providing for judicial
review of proceedings of the utility commission; and
adding special provisions as to the authonty and
power of the commission over telecommunications
utilities. Renumbering, regrouping, and reorganization,
as well as revised wording, are proposed to assure
clarity and increase specificity through the logical
organization of this chapter.

Rhonda Colbert Ryan, secretary of the commission,
has determined that for the first five-year period the
rules will be in effect there will be no fiscal implica-
tions for state or local government as a result of en-
forcing or administering the rules.

Ms. Ryan also has determined that for each year of
the first five years the rules as proposed are in effect

October 18, 1983
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the public benefit anticipated as a result of enforcing
the rules as proposed will be assurance that commis
sion rules are i accord with the PURA as adopted by
the 68th Legsslature 1983, and more readable, and
thereby more comprehensible, substantive rules
There 1s no anticipated economic cost to individuals
who are required to comply with the rules as
proposed

Comments on the proposal may be submitted to
Rhonda Colbert Ryan, Secretary of the Commuission,
Sutie 450N, 7800 Shoal Creek Boulevard, Austin,
Texas 78757

The new sections are proposed under Texas Civil Stat-
utes, Article 1446¢, 816, which provide the Public
Utiity Commussion of Texas with the authority to
make and enforce rules reasonably required in the ex-
¢1cise of its powers and junisdiction and in admirister
ing the provisions ot this Act

§23.11. General Reports,

(a) Who shall tile The record heeping, reporting,
and filing requirements listed in this section shall apply
to all puthe utilities operanng in the State of Tesas, ex
cluding munictpally owned utihties unless otherwise spec-
ified.

(b) Imual reporting Penodic reporung (quarterly,
annual) shall commence with an imtial ihing, unless other-
wise specthied i this section, such that

(1) the imtial quarterhy report shall retlect the
transactions and condinions ot the utihity 1or the most re-
cent fiscal quarter ending on or prior to Apnil 30, 1976,
and

(2)  the gl annual report shall refleat the trans-
actions and condinions ot the unlity tor the most recent
fiscal year ending on o1 prior 1o April 30,1976 Al in-
ital reports shall, unless otherwise specttied in this sec-
ton, he bled within 60 dass atter issuance of commis-
S100 Instractions o forme

(c)  Reportattestation Ml reporis subantted to the
commussion shall be artested to by an olticer or manager
of the utihty undar whose diection the repott 1y prepated,
or tf under trust or recenvership, by the receiver or g duly
authonzed person, or it not mcorporated, by the propn-
etor, manager, superintendent, or other ottical in respon-
sible charge of the utiinn's operation

() Due dates of reports Al penodic reports must
be recened by the commission on o1 betore the tollow-
ing due dates unless otherwise speaitied i this section

(1 Monthly reporis 45 days atter the end of the
reported period

(2)  Quarterly reportss 45 davs atter the end of
the reported period

(3)  Annual reports 90 days atter the end of the
reported period

(4} Special or addinional reports as may be pre-
scribed by the commission

(e)  Fuel cost and use information Copes of all
presently eftective and tuture tuel purchase or sale con-
tracts shall be avatlable tor examination or filed with the
commission on request Intormation, inciuding estimates
and calculanions, imvohved in calculating a tuel cost fac-
tor for a given bilhng period. shall be filed with the com-
mission by the tifth day of the billing period by all elec-

October 15, 1953

trie utihues, mcluding mumiapaliy owned electric utilities
In addition, cach generating electnic utihty, incdduding
mumapally owned gencrating electne utihties, shall file
a monthly tuel report on a form presanbed by the com-
mission.

(1) Relationships with atfihates Copies of contracts
or arrangements between any public utithty and any atfil-
1ated nterest shall be hiled with the commission on re-
quest  If such contract or arrangement 1s not in wnting,
it shall be reduced to writing  The tollowing information
shall he reported annually -

(1) All owner<hip and mandpement relationships
between companies or between companies and individ-
uals.

(2)  Alltransactuons with atfiliates induding, but
not imited to, payments for Costs of any services, or any
property, right, or thing, or for interest expense

(g)  Pavmentyand other compensation An annual
report shall be submutted to the compisaon showing all
payments of compensation (other than salarny or wages
subject to the withholding ot tederal income tav) to
residents of Tenas, and all pavments tor legal, adminis
trative, or legislative matters in Texas or tog representa-
tnon before the Texas legislature or any governmental
agency or bods

(hy  Other expenditures An annudl report shall be
filed with the commission providing the total tor each
of the tollowing classes ot expenditures and detamhng each
expenditure exceeding $50

(1) busmess gitts and entertainment,

(2) anstitutional,  consumptionainducing,  and
other advertiamg expenses,

(3)  public relations expenses,

(4)  depislatne advocacy,

(5)  chantable, avic, rehgous, and pohitical con-
tnibutions and donations,

(6) all dues o1 membership tees paid; and

(7) other expenses as deemed appropnate by the
commission

(1) Gross recapts assessiment reporting, All utihties
subject to the junsdiction of the commission shall file a
BTOSS receipts assessment report with the state comptroller
retlecting those gross receipts subject to the assessment
stipulated an the Act on g torm prescribed by the state
comptroller These reports shall be required on an an-
nual bavis tor those companies that have eieded to remat
therr assessment annually and on a quarterly basis for
those companies that have elected to remut their assess-
ment quarterly Such reports and assessments shall be
remitted in accordance with the Public Unhity Regulatory
Acdt, Artidde X1, §79

() Informanon omitted from reports The commus-
s1on may wane the reporting of any information required
in those sections 1t 1t determines that 1t 15 either imprac-
tical or unduly burdensome on any utihty to turmish the
requested mtormation If any such information 1s omut-
ted by permission ot the commussion, 4 written explana-
tion of the omission must be stated in the report.

(k) Special and additiona! reports Each utity, in-
cluding municipally ewned utihities, shall report on forms
prescribed by the commission special and addiional in-
formation as requested which relates to the operation of
the business of the unlity.
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() Service quality reports Service quality reports

shall be submutted quarterly on a torm prescribed by the
OMmIssIon,

(m) Research and development reports. Research
and development reports shall be submitted annually on
a form prescribed by the commission

(n) Report amendments Corrections of reports re-
sulting from new mtormation or errors shall be filed on
a form presenibed by the conumission

(0)  Penaliy for retusal to hile on time In addition
to penalties prescribed by law, the commussion may dis-
allow tor rate making purposes the costs related to the
activities tor which information was requested and not
tmely fed

(P Groundwarer withdrawal reports Fach utiliy,
ncluding mumapally owned unlities, which withdraws
groundwater from conservation, reclamation, or subsg-
dence districts shall fiie wath the commission a verified
or cernitied copy of the appropnate pernit, when apph-
cable, issued by the conservation, reclamaton, or subst-
dence district

823 12 Fmancal Records and Reports
(a) Untlorm Svstem of Accounts. Fvery public
utthiy shall keep unitorm accounts as prescribed by the
commission of all business transacted  The classatication
ol unhties, index of accounts, detintions and general in-
structions pertamning to each thuform Systems ot Ac-
counts as amended trom time to time shall be adhered
to at all tumes, unless provided otherwise by these rules,
or speattically permutted by the comnission
(1 Classitication For the purposes ot account-
ing and reporting to the commission, cach public utihity
shall be dassitied wath respect to ity annual operating
revenues as follows
(A) Telephone utihities
(1) Class A Annual opesating revenues ex-
ceeding $250,000
() Class B Annual operating revenues ex-
ceeding $100,000 but not more than $250,000.
() Class C Annual operating revenues ex-
ceeding $50,000 but not more than $100,000.
frv) Class D Annual operating revenues not
exceeding $50,000
(B) Electric unihinies
(1) Class A Annual operating revenues ex-
ceeding $2,500.000
(1) Class B. Annual operating revenues ex-
ceecing $1,000,000 but not more than $2,500,000.
i) Class C: Annual operating revenues ex-
ceeding $150,000 but not more than $1,000,000.
(iv) Class D: Annual operating revenues not
exceeding $150,000.
(C) Water and/or sewer utilities.
(1) Class A: Annual operating revenues ex-
ceeding $500,000.
() Class B: Annual operating revenues ex-
ceeding $250,000 but not more than $500,000.
() Class C: Annual operating revenues ex-
ceeding $50,000 but not more than $250,000.
(rv) Class D: Annual operating revenues not
exceeding $50,000.
(2) System of accounts. Foi the purpose of ac-
counting and reporting to the commission, each public

(PR

utility shall maintain its books and records in accordance
with the following presenibed Uniform System of Ac-
counts:

(A) Telephone utihties.

(1) Class A. Uniform System of Accounts
as adopted and amended by the Federal Communications
Commussion for Class A utihties or other commission-
approred system of accounts as will be adequately infor-
mative for all regulatory purposes

f1)  Class B Unmiform System of Accounts
as adopted and amended by the Federal Communications
Commussion tor Class B utihnes or other commussion-
approved system ot accounts as will be adequately infor-
matine tor all regulatory purposes

fir)  Class C U mform System of Accounts
as adopted and amended by the Federal Communications
Commission tor Class C urthues or other commisston-
approved system ot accounts as will be adequately infor-
mative tor all regulatory purposes

fiv)  Class D Umitorm System of Accounts
as adopted and amended by the Federal Communications
Commussion tor Class D utithties or other commission-
approsed system ot accounts as will be adequately infor-
matinve tor all regulatony purposes

(B) Flectnie utthties

(7 Class A Unitarm Svstem of Accoeunts
as adopted and amended by the Eederal Power Comnus-
s1on tor Class A utithities o1 other commission-approved
system ot accounts as will be adequately informative for
all regulatory purposes

() Class B U nafsrm Syvstem of Accounts
as adopted and amended by the Federal Power Commus-
ston tor Class B utilities or other commission-approved
system ot accounts as wiil be adequately intormative for
all regulatony purposes

(i) Class C Umform System of Accounts
as adopted and amended by the Federal Power Commus-
ston tor Class C utiliies o other commussion-approved
system ot accounts as will be adequately intormative for
all regulatony puirposes

fivy Class D Unitorm System of Accounts
as adopted and amended by the Federal Power Commus-
s1on for Class D utihties or other commuission-approved
system ot accounts as will be adequately intormative for
all regulatory purposes

(C) Water and or sewer utilities.

(1) Class A Uniform System of Accounts
as adopted and amended by the National Association of
Regulatory Utihty Commussioners for Class A utilities or
other commisston-approved system of accounts as will
be adequately informative tor all regulatory purposes.

s Class B Unmiform System of Accounts
as adopted and amended by the National Association of
Regulatory Unhty Commussioners for Class B utilities or
other commission-approved syvstem of accounts as will
be adequately intormative tor ali regulatory purposes.

fu) Class C Uniform System of Accounts
as adopted and amended by the National Association of
Regulatory Unhty Commissioners for Class C utilities or
other commisavion-approved system of accounts as will
be adequately informative for all regulatory purposes.

fivi  Class D: Umiform System of Accounts
as adopted and amended by the National Association of

October 18, 1983
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Regukrony Unlitn Comnpussioners tor € lass D urthoes on
other comimnston-approved ssstem of accounts as will
be adequateh intermatne tor all regulaton purposes

1)) Radio-telephone atiies tinttornm System
of Accaunts as prescribed or permutted by the com-
mission.

(F)  Other svstam ot accounts When a utihny
has adopted a Unilerm Svstem of Accounts as may
be requited by a state o Tederal ageney other than those
previously mentioned in this section (¢ g United States
Department of Avnculture - Rural Electnification Adnun-
istration), that svstem of accounts may be adopted by the
utility atter nonfication to the comimission

(1Y Merchandise accounting T ach unlity shall
heep sepatate accounts to show alt reventies and expenses
resulung tronm the sale o fease of app fances, Lintures,
equipment, directors adveitising, or other merchandise

(3 Accounting penod | ach unhies shall keep s
books on a maonthls Fasis so that tor cach month all trans-
actions apphoable thereto shall be entared in the books
of the unhy

h Rules related 1o captahization of construg-
ton costs i the event constradtion work in progress i
mchuded morate base putsuant 1o the ndes i §23 21 of
this nide gelatine 10 Cost ot Servieed, subpatagraph
(CH2UD), capitalization ot the tollowing wems shall be
discontinued to the extent constraction work m progress
is allowed:

(N allowance toi tunds used duning construe-
tion for clectrn utilnes, and

1) mterest dusing constrieion tor telephone
utilities.

(by  Fmanaal and operating reports, The following
fianciad and operating seports shall be fided with the
CONmIsSION

(1 Annual reports
(A} Felephone anilities

(y Fach Chiss A and B relephone utility
shall tile warh the comnssion the same annual report as
is requned ol such anbies by the Tedera! Commumcations
Commisston or L ated States Departinent of \gnicul-
ture - Rural Plecttdhwanon Sdmmstoration, and a copy
ot all cotrespondence had wath tespeat thereto Class A
and B telephone utthties which are not requued to hile
sk repornts shall subomn 1o the commission an annuatl
veport on the form presenibed by the Federal Communica-
HORS Cammsson

(o bach Class € and D telephonc utthey
shall hile wath the conmmssion the same annual report as
15 required of soch unliny by the Unired States Depart-
ment of Aunculiwie Rurald Hloeanrmcmon Admimistra-
ton Class Cand D telephone utdines which are not re-
quised to hile such report shall fde with the commission
an annudl report ona torm prescithed by the comnussion.

taip Al telephone uolities hiling a con-
solidated system report with the Federal Commumcations
Commussion o1 operating m the State ot Texas and other
states shadl hie a supplemental annual 1eport on a torm
prescribed by the commission showmg the total opera-
tion (mterstate and mtrastate combined) o Tevas

(B)  Dlectne uthities,

(1) bach Class A and B clectric utihity shall

file with the commisston the sanie annual teport required

Otober I8, Jos3

by the Federal Energy Regulatory Commission or United
Statey Department of Agriculture—Rural Electrification
Admimstianon and a copy of all correspondence had with
respect theteto. Such annual reports shall be filed with
the commussion on the dates same are requried to be filed
by the Federal Fnergy Regulatory Commission or United
States Department of Agriculiure—Rural Electrification
Adminnstration, whichever 1s apphcable. Class A and B
electric utthties which are not required to file such reports
shall file with the commission an annual report on the
form prescribed by the Federal Energy Regulatory Com-
mMiss1on.

rity  Each Class C and D electric utility shall
file with the commission the same annual report as is re-
quired of such utihty by the Umited States Department
of Agriculture—Rural Electnificanon Administration.
Class C and D electric utilities which are not required to
file such report shall file with the commission an annual
report on a form prescribed by the commission.

(C)  Water and/or sewer utilities, All water and
sewer utilities shall submit an annual report 1o the com-
nussion on a form prescribed by the commission, or the
same annual report as required of such utihty by the
United States Department of Agniculture, Farmers Home
Administration

(D) Each uulity shall submit to the commis-
sion wo copies ol its annual report to shareholders,
customers, or members. Each utilnty or utihity holding
company subject to annual reporting to the Secu: sties and
Exchange Commission shal! file a copy of such annual
repart with the commission.

(2} Quaiterhy reports Each unlity shall submit
to the commission two copies of 1ts quarterly report to
sharcholders, customers, or members Each utility or util-
1ty holding company subject 1o quarterly reporting to the
Secunties and Fachange Commission shall file a copy of
such report with the commission

(3) Other reparts A copy ot all hlings and re-
lated correspondence with the Securities and Exchange
Conunission shall be submitted to the commission at the
tine of such filings and correspondence. This would in-
clude, but not be himited 1o, registration statements fos
sale of new issues of equity or debt securities.

(+4)  Duplicate information A utility shall not be
tequured to hile with the commission forms or reports
which duphcate inforn,ation already on file with the
commission.

(c) Rerorts on sale of property and mergers.

(1) A pubhc utlity shall not sell, acquire, lease,
or rent any plant as an operating unit or system in the
State of Teaas for a total consideration in excess of
$100,000 unless the public utility reports such pending
transaction to the comnusston.

(2) A pubhic ulity shall not merge or consolidate
with another public utility operating in the State of Texas
unless the public utility reports such pending transaction
to the comnussion.

(3) A public utility shali not purchase voting
stock 1n another public utility doing business in the State
of Teaas, unless the utility reports such pending purchase
to the commussion.

(4) A public utility shall not loan money, stocks,
bonds, notes, or other evidences of indebtedness to any
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corporation or person owning or holding directly or -
directly any stock ot the public utility unless the public
utility reports such transaction to the commussion withimn
a reasonable time A properly tiled tariff change with
respect to energy conservation loans avatlable to cus-
tomers, who may or may not be shareholders as detined
in this paragraph, will be considered adequate reporting
to the commuission

(d) Repotts on sale of 50% or more of stock. All
transactions mvolving the sale of 50% or more of the
stock of a public unihity shall be reported to the commis-
sion within 30 days. If, after review, the commission finds
that such transactions are not in the public interest, the
commission shull 1ake the effect of the transaction into
consideration in the next rate making proceeding and dis-
allow any pottion of the transaction found to be unrea-
sonable.

§23.13.  Staustical Reports.

{a) Capital needs and acquisition plan. A capital
needs and acquisition plan, based upon operations and
construction plans, shall be filed annually by all Class
A telephone, Class A and B electric, and Class A water
and sewer utiities. The plan shall be accompanied by an
appropriate written description

(b) Construction reports Each utility constructing
a facility requiring reporting to the commission under
§23.31(¢) of this title (relating to Certification Criteria)
shall report to the commission on the commission-pre-
scribed prelimiary construction report form prior to the
commencement ot construction. In addition, monthly
progress reports, quarterly status reports, and annual cost
and schedule variance analyses shall be provided tor all
new generating plants and major generation or (ransimis-
sion system modifications. The form and tormat of these
reports shall be approved by the commission.

(¢} Electric utlities

(1} Each generating electric uuhty, ncluding
municipally owned electnic utilities, shali file the follow-
ing with the commission by December 31, 1983, and an-
nually thereafter:

(A) projected system capacity, peak load, in-
terruptible ioad, and reserve margins;

(B) firm purchases and firm sales ol cay 1city;

(C) operating statistics on nstalled capacity;

(D) planned capacity additions;

(E) options for additional capacity other than
new generating plant;

(F) capacity and generation fuel mix;

(G) peak load by customer class;

(H) assumptions regarding economic and
demographic factors impacting the forecast of peak load;

(1) appliance saturation data for service area:

(J) data base used in forecasting peak load;

(K) descriptions of load management and con-
servation programs;

(L) economic and demographic data for the
service area;

{M) system load in peak months;

(N} fuel contract provisions;

(O) number of customers by customer class.

(2) The time period tor which the required data
shall be filed includes the current year, the previous five
years, and a forecast period of at least 10 years.

(3) T he required intoirmation shall be fided on
forms presceribed by the comanssion lectne utihity com-
paies operatig m levas and anothey staters) shall tile
three copies of all torms, three cach tor Tevas-only opera-
tions and three cach tor total svatem operation, unless
otherwise noted on forms,

(4)  The requued forms shall be filed with the
commnsion tithnge clerk

(d)  Telephone unhines. Each telephone utility shall
submit annually « station diata report on a form prescribed
by the commission,

(e)  Other statsucal reports, Other reports shall be
filed as requested by the comnussion. Other teports may
include, but are noi lnnted to, customer class credit risk
analyses, apphiance saturation and energy use studies, and
special cost ¢t service-related studies.

§23.14. Mawrtenance and [ ocation of Records.  Unless
otherwise permitied by the commission, all records re-
quired by these rules ot necessary for the adminstration
thereof shall be kept within the State of Tesas at a cen-
tral location or at the man business otfice located within
the area served. These records shall be available tor ex-
amination by the comumssion or its authorized represen-
tative at all reasonable hows

This agency hereby certifies that the proposal has
beenteviewed by legal counsel and found to be within
the agency’s authornity to adopt.

1983

Rhonda Colbert Ryan
Secretary of the Commission
Public Utihty Commussion of
Texas

Issued in Austin, Texas, on Octobe #
TRD-838064

Earliest possible date of adoption.
November 18, 1983

For further information, please call {512) 458-0100.

TITLE 19. EDUCATION

Part ll. Texas Education Agency

Chapter 53. Regional Education
Service Centers

Subchapter B. Administration and
Operation

19 TAC §53.23

The Texas Education Agency ptoposes amendments
to §53 23, concerning the hoards of directors of the
regtonal education service centers. The proposed
amendments provide for the elections of the regional
boards to be held one month earlier (in March rather
than in Apnl) each year Current State Board of Fduca-
tion rules provide for service center board members
to be elected by local school board members in each
region. Balloting must take plarce at the local school
boards’ regular April meetings Frequently, one to
three local school district board members will be at-
tending ther first meeting as a board member, and
they are asked to vote on service center board can-

Octobor I8, 1)
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didates with whom they are not famihar. The service
center executive directors beheve this problem would
be alleviated by the proposed amendments. The ex-
ecutive directors of the education service centers
recommended these proposed amendments.

Richard Bennett, associate commisstoner for finance,
has determined that for the first five-year pertod the
rule will be in effect there will be no fiscal implications
for state or local government as a result of enforcing
or administening the rule.

Dr. Beverly J. Bardsley, policy development director,
and Mr. Bennett have determined that for each year
of the first five years the rule as proposed is in effect
the public benefit anticipated as a resuit of enfarcing
the rule as proposed will be that school board mem-
bers will have more time to acquaint themselves with
candidates for the service center board and will be bet
ter able to make an informed decision There is no an-
ticipated economic cost to individuals who are re-
quired to comply with the rule as proposed

Comments on the proposal may be submitted to Dr.
Beverly J. Bardsley, Director for Policy Development,
201 East 11th Street, Austin, Texas 78701, (512)
475-7077. All requests for a public hearing on pro-
posed sections submutted in accordance with the Ad-
ministrative Procedure and Texas Register Act must
be received by the comnussioner of education not
more than 15 calendar days afte: notice of a proposed
change in rules has been published in the Texas Reg-
ister.

The amendments are proposed under the authonty of
the Texas Education Code, §11.32, which authorizes
the State Board of Education, by rules and regutations,
to provide for the establishment and operation of edu-
cation service centers.

§53.23.  Bouard of Directors.
(a)-(b) (No change.)
(¢} Terms of office.

(1) Members of the board of directors are elected
for three year terms. Terms of office shall begin May
[June] 1.

(2)-(4) (No change.)

(d) Election procedures.

(1) (No change.)

(2) Any eligible person wishing to seek election
to membership on a regional service center board shall
file at the headquarters office of the center in person or
by certified mail between February [March] 1 and Feb-
ruary [Marchj 20. No filing fee shall be requited. Regional
boards of directors shall adopt policies concerning filing
procedures

(3) (No change.)

(4) After February [March] 20 the center shall
send to each member of the joint committee a list of
names of eligible persons who have filed.

(5) A ballot shall be developed and submitted to
all local school boards 1n the region by March [Aprit] 1.
Placement on the ballot shall be determined by drawing.
Each local school board member shall have one vote for
each vacancy on the board. Compieicd ballots shall be
returned to the chairman of the regional board of direc-

October 18, 1983

tors by April [May] 5. The board of directors shall can-
vass the ballots by April [May] 20 and determine the win-
ner by a plurality of the votes cast. In the event of a tie,
the names of the candidates shall be resubmitted to the
local school boards.

(e)-(g) (No change.)

This agency hereby certifies that the proposal has
been reviewed by legal counsel and found to be within
the agency’s authority to adopt.

Issued in Austin, Texas, on October 12, 1983.

TRD-838154 Raymon L. Bynum

Commussioner of Education

Proposed date of adoption:
January 14, 1983

For further information, please call (512) 475-7077.

TITLE 22. EXAMINING BOARDS

Part Xll. Board of Vocational Nurse
Examiners

Chapter 231. Administration

General Practice and Procedure

22 TAC 8231.35

The Board of Vocational Nurse Examiners proposes
an amendment to §231.35, relating to seal of the
board.

The amendment is proposed to comply with advice
of state officials that the word ‘‘State’’ was inadver-
tently injected into the title several years ago but is
not in the statute.

Waldeen D. Wilson, executive director, has deter-
mined that for the first hive-year period the rule will
he in effect there will be no tiscal implications for state
or locat government as a result of enforcing or admin-
istering the rule.

Ms. Wilson also has determined that for each year of
the first five years the rule as proposed 1s in effect
there will be no public benefit or economic cost to per-
sons who are required to comply with the rule.

Comments on the proposed rule may be submitted to
Waldeen D. Wilson, R.N., Executive Director, Texas
Board of Vocational Nurse Exammners, 1300 East
Anderson Lane, Buillding C, Suite 285, Austin, Texas,
{512) 835-2071.

The amendment is proposed under Texas Civil Stat-
utes, Article 4528c, §5{g), which provide the Board
of Vocational Nurse Examiners with the authority to
make such rules and regulations as may be necessary
1o govern its procedures and to carry in effect the pur-
poses of the law.

§231.35. Seal of the Board. The seal of the board shall
be an embossed circulur seal 1-7/8 inches in diameter,
consisting of two concentric circles. The inner circle shall
be 1-3/16 inches in diameter and shall contain the great



seal of the State of Texas The outer circle shall contain
the wording **Tevas [State] Board of Vocational Nurse
Examiners.”

This agency hereby certities that the proposal has
been reviewed by legal counsel and found to be within
the agency's authority to adopt,

Issued in Austin, Texas, on October 11, 1983.

TRD-838165 Waldeen D. Wilson, R.N.
Executive Director
Board of Vocational Nurse
Examiners

Earliest possible date of adoption:
November 18, 1983

For further information, please call (512) 835-2071.

TITLE 25. HEALTH SERVICES
Part |. Texas Department of Health
Chapter 145. Long-Term Care

Subchapter E. Procedures on Long-Term
Care Facilities

25 TAC 55145.81-145.84, 145.87-145.90

The Texas Department of Health proposes amend-
ments to 88145.81-145.84, 145.87-145.89, and
new §145.90, concerning procedures on long-term
care facilities.

Stephen Seale, chief accountant lll, Budgetary Ser-
vices Division, has determined that for the first five-
year pertod the rules will be in effect there will be no
fiscal implications for state or local government as a
result of enforcing or administering the rules.

Mr. Seale also has determined that for each year of
the first five years the rules as proposed are in effect
the public benefit anticipated as a result of enforcing
the rules as proposed will be the proviston for at least
two unannounced inspections in each licensed facility
per year; the provision that on at least two unan-
nounced inspections per year in each facility a citizen
advocate wili be invited to attend the inspection; spec-
ification of which types of inspections are to be unan-
nounced and which types may be announced; speci-
fication that inspection and survey staff are authorized
to write compliance or warning letters to facilities;
specification and clarification that certain personnel
positions in specified organizational entities of the
department are responsible for determining the degree
to which a facility meets the standards and for mak-
ing decisions regarding actions that must be applied
to a facility so that the facility will comply with stan-
dards; provision of definitions for abuse and neglect;
clarification of procedures with regard to inspection
of public records; establishment of procedures for the
operation of part of a facility under the standards of
a lesser category; provision for miscellaneous other
clarifications; and an updated rule which adequately
reflects current long-term care programs and respon-
sibilities of the agency. There is no anticipated

economic cost to individuals who are required to com-
ply with the rules as proposed.

Comments on the proposal may be submitted to
Howard C. Allen, Acting Chief, Bureau of Long-Term
Care, Texas Department of Health, 1100 West 49th
Street, Austin, Texas 78756. Public comment will be
received for 30 days after publication. A pubiic hear-
ing will be conducted on October 27, 1983, at 9:30
a.m. at the Texas Department of Health, 1100 West
49th Street, Austin.

The amendments and new rule are proposed under
Texas Civil Statutes, Article 4442c, §84, 5, 6B, 7,
9, and 16, and the Texas Human Resources Code, Ti-
tle 6, Chapter 103, §103.005, which authorizes the
department to adopt rules covering the department’s
procedures on the regulation of long-term care and
related facilties.

§145.81.  Interpretive Memorandu. The department,
through the Bureau of Long-Term Care, Quality Stan-
dards Division, or the Professional Services [Nursing and
Convalesvcent Homes Division] Division, will issue in a
consistent and formal manner and publish when appro-
priate in the Teaas Register mterpretive memoranda for
the purpose of explaining, clartfying, determining sense
and meaning, or determuning application of various ele-
ments of rules and standards involved in the department’s
licensing functions relatmg to regulanion of facilities pro-
viding long-term health care. Consistent with the depart-
ment’s agreements with the United States Department of
Health and Human Services [Health, Education, and
Welfare] and the Texas Departinent of Human Resources
[State Department of Pubhic Weltare], nterpretive
memoranda may also apply to the department’s Medi-
care/Medicaid certification tunctions relating to regula-
tion of long-term fhealth] care facilities and to the depart-
ment's Medicaid utilization review/quality assurance
functions involving Medicaid recipient-residents in long-
term care facilities. A« applicable, the department will
coordinate memotanda development with the rules of
other state and federal agencies.

§145.82.  Personnel Performing Inspections, Surveys,
and Utilization Review/Quality Assurance Visits [Inspec-
ton and Surveyv Personnel).

(a) The department performs licensing inspections
and other functions to catry out the requirements of Texas
Civil Statutes, Arucle 4442¢, and the Human Resources
Code, Title 6, Chapter 103. [:] The department {also} per-
forms inspections, surveys, and certification actions with
reference to long-term care facilities participanng in Ti-
tle XVIII Medicare and Tutle XIX Medicaid programs of
the U.S. Social Security Act as skilled nursing facilities
orintermediate care facilines including intermediate care
facilities for the mentzlly retarded. The department per-
forms on-site visits pursuant to the Texas Ultilization Re-
view /Quality Assurance Program under Title XIX Medi-
caid.

(b} To accomplish all of these functions, the de-
partment is staffed with physicians, health facility
specialists [surveyors], tegistered nurses, nutritionists.
pharmacists, [medical record specialists,] medical-social
personnel, specialists in mental health and mental retarda-
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tion, and architects/engineers, together with necessary
and appropriate administrative personnel, program [cer-
tification] officers, program specialists [licensing ofTicers),
special investigators, reviewers, administrative techni-
cians, and support [secretanal and clerical} staff.

§745.83.  Inspecuons, land) Surveys, and Visits.

() Inspection and survey personnel and personnel
performing utilization review/quality assurance visits will
perform inspections and surveys, follow-up visits, com-
plaint investigations, investigations of abuse or neglect,
on-site visits pursuant to utilization review/quality as-
surance, and other contact visits from time to time as they
deem [deemed] appropriate by the inspection and survey
personnel] or as required for carrying out the respon-
sibilities of licensing, [and] Titles XVII/XIX certifica-
tion, and Title XIX utilization review/quality assurance
{responsibilities].

(b) An inspector or surveyor of particular exper-
tise will normally perform inspections in segments of op-
eration speaking to his expertise; however, this does not
preclude an inspector or surveyor of one expertise from
assisting an inspector or surveyor of another expertise.
Inspectors or surveyors who have completed federal offi-
cial training as either gencral or special health facility
surveyors may be used from time to time to perform cer-
tain inspections falhng within other segments of opera-
tion than that of an inspector’s or surveyor's expertise.
However, substitution of required disciplines or areas of
expertise relative to personnel performing utilization
review/quality assurance visits is very limited.

(¢) Aninspection pursuant to licensure or certifica-
tion may be conducted by an individual inspector or
surveyor or by a team, depending on the purpose of the
inspection or survey, size of facility, levels of care and
service provided by the facility, and other factors. The
team composition may vary from two members to several
members. However, an inspection by a single person may
be necessary from time to time.

(d) To determine standard compliance which can-
not be verified during regular working hours [For good
reason}, night or weekend inspections may be conducted
to cover specific segments of operation and will be com-
pleted with the least possible interference to staff and res-
idents while satisfying the intent of the inspection.

(e) With respect to being unannounced or an-
nounced, inspections, surveys, and other visits shall meet
the following:

(1) Allinspections, surveys, and other visits that
are routine in nature and that are made for the purpose
of determining the appropriateness of resident care and
day-to-day operations of a facility will be unannounced;
any exceptions must be justified.

(2) Call-back visits will be unannounced, al-
though it is recognized that the schedule of a call-back
visit often relates to a date of correction made known
to or by a facility in advance; any exceptions must be
justified.

(3) Any nonroutine or special inspection, survey,
and other visit involving the appropriateness or some
aspect of resident care will be unannounced unless par-
ticular circumstances justify otherwise.

(4) Complaint investigations will be umnan-
nounced.
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(5) Some inspections or visits tnay be announced,
such as:

(A) inspections or visity to determine the pro-
gress or completion of physical plant construction or
repairs, cquipment instatlation or repairs, or systems in-
stallation or repairs;

(B) inspections or visiis (o determine the ac-
ceptability of certain proposed or newly purchased care
systems such as computerised systems of medical records
or special medication handling »ystems; and

(C)  conditions when certain emergencies arise,
such as fire, windstorm, or maltunctioning or nonfunc-
tioning of electrical or mechanical systems.

6) Consultation visits should be arranged with
the facility in advance; inspections to determine how a
physical plant may be expanded or upgraded may be con-
sidered consultation visits,

() The inspections, surveys, and visity described
in this subsection are isted as examples and are not in-
tended to be all-inclusive.

()  Any department employee who intentionally,
knowingly, or recklessly discloses to any unauthorized
person the date, time, or any other fact about an unan-
nounced inspection before the inspection occurs, com-
mits an offense under Lexas Civil Statutes, Article 4342¢.
The offense is 2 Clusy B misdemeanor and any depart-
ment employee convicted is ineligible for « tate employ-
ment.

(8) Persons authorized to receive advance informa-
tion on unannounced inspections include:

(1) citizen advocates invited to attend inspec-
tions, as described in subsection (i) of this section.

(2) representatives of the Texas Department on
Aging serving as ombudsmen or authorized to attend or
participate in inspections.

(3) representatives of the Department of Health
and Human Services whose programs relate to the Medi-
care/Medicaid Long-Term Care Program.

(4) representatives of the Texas Deparment of
Human Resources whose programs relate to the Medi-
care/Medicaid Long-Term Care Program.

(5) persons of other federal, state, or local
governmental agencies or organizations whose respon-
sibilities require notice of inspections,

(6) any person authorized by law to make inspec-
tions relating to inspections of the departinent or autho-
rized by law (o accompany inspectors.

(h){(e)] The department will conduct at least two
fone} unannounced ticensure inspections [inspection] per
year of each institution heensed under Texas Civil Stat-
utes, Article 4442¢ [institution]; additional inspections
may be made by the department as deemed necessary,
and such additional inspections may be announced or un-
announced but must conform to subsection (e) of this sec-
tion. The 12-month period beginning on October 1 of
each year and ending on September 30 of the following
year will be considered at the annual period during which
[for each licensed institution) at least two {one] unan-
nounced licensure inspections {inspection| will be made
of each licensed institution.

MDD} In each year for at least two [one] unan-
nounced licensure inspections [inspection] of each facil-
ity licensed under Texas Civil Statutes, Article 4442c, the




)
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department will invite to [in] the inspections [inspection]
at least one person as a citizen advocate trom the Ameri-
can Association ot Retired Persons, the Fexas Senior Citi-
zens Association, the Texas Retired Federal Employees,
the Texas Department on Aging certified long-term care
ombudsman, or any other statewide organization for the
clderly; the invitations to these organizations will be made
by the department [to these organizations]. The depart-
ment will provide 1o these organizations basic licensing
information and requitements for the organizations’
dissemination to their members whom rhey engage 1o at-
tend the inspections. Opmions, observations, and con-
clusions of citizen advocates, after discussion with the
professional staft of the inspection team, shall be ad-
vanced if appropriate, within the tield staff report and
not independently or publicly. The schedule of inspec-
tions in this category will be arranged confidentially in
advance [confidentially] with the organizations. Petform-
ing these inspections is not condituoned on the acceptance
of the invitation or parucipation by the advocates. Ad-
vocates will provide their own transportation, The [2-
month period beginning on October 1 of each year and
ending on September 30 of the following year will be con-
sidered the annual period during which [for each licensed
institution] at least two [one] unannounced licensure in-
spections [inspection] will be made of each licensed in-
stitution with invitation for citizen advocate participa-
tion. Invitations to citizen advocates do not apply to in-
stitutions that provide maternity care.

§145.84. Determinations und Actions Pursuant to In-
spections, Surveys, and Visits.

(a) Determining compliance, reporting, and notifi-
cation of new rules and information.

(1) The director of the Quality Standards Divi-
sion, Bureau of Long-Term Care, or the department, will
determine if a facility meets the rules, standards, and in-
terpretive memoranda relating to licensing and relating
to participation in litles XVHI and X1X as may be appli-
cable, inciuding both physical plant and facility opera-
tion requirements. Inspection and survey personnel and,
as appropriate, personnel performing on-site utilization
review/quality assurance visits, are authorized to make
judgments based on rules, standards, and interpretive
memoranda, using their training, experience, and pro-
fessional expertise in determining the level of compliance
of a facility, subject to the approval of the director, Qual-
ity Standards Division.

(2) Violations or deficiencies will be listed on
forms designed for the purpose of the inspection, survey,
or visit, or will be listed in letter, narrative, or other style
when the purpose of the visit deems that method more
appropriate. At the conclusion of an inspection or survey,
the violations or deficiencies will be discussed in an exit
conference with the facility's management, that is, with
the administrator or manager or with that person’s des-
ignee. A copy of the official list of violations or deficien-
cies will be left with the facility when one can be appro-
priately prepared at the time of the exit conference; other-
wise a written outline of the violations or deficiences will
be left, and a copy of the official list will be mailed.
Copies of any narratives or similar papers written to fur-
ther describe the conditions found will be furnished to
the facility. Violations or deficiencies found during com-

plaint investigations will be discussed with the facility
management and a plan of correction obtained. In most
cases when a disciplinary action beyond a warning or
compliance notice is warranted, it is appropriate for in-
spection and survey personnel to advise the facility
management of the disciphuary action being recommend-
ed; if a final action determined by the department is dif-
ferent from the recommended action, the tacility manage-
ment will be so informed.

(3) Each facility will be notified of applicable
new rules and standards at the time such rules and stan-
dards are filed with the Texas Kegister; these notifica-
tions are intended to provide notice of rules und stan-
dards in advance of inspections and surveys, unless other-
wise required. Similarly, each facility will be notified of
applicable interpretive memoranda as soon as such mem-
oranda are in final form and are released for use or are
filed in the Texas Regivier; where interpretive memoranda
are effective for use at the time of release or publication,
unlessy otherwise required, an additional time of not less
than 20 days will be given prior to application to the facil-
ity of the content of an interpretive memorandum in those
cases where an additional obligation would be imposed
on the facility. Rules or interpretive memoranda pertain-
ing to the internal operations of the department are ex-
cepled.

[(@) The director of the Nursing and Convalescent
Homes Division of the department will determine if a
facility meets the rules, standards, and interpretive
memoranda for licensing and for participation in Titles
XVIII and XIX as may be applicable, including both
physical plant and facility operation requirements. Inspec-
tion and survey personnel are authorized to make judg-
ments based on rules, standards and interpretive memo-
randa, using their training, experience, and professional
expertise in reccommending the level of compliance of a
facility, subject to the approval of the director of the divi-
sion. Licensing violations or deficiencies will be listed on
report forms prepared by the department for that pur-
pose; volations or deficiencies with respect to Titles XV1I1
or XIX certification will be listed on report forms which
other agencies require (o be used in the certification pro-
cess. On completion of an inspection, survey, or full post-
survey visit, a copy of the deficiency report form and nar-
ratives or similar papers further describing deficiencies
relating to the inspection, survey, or visit prepared by in-
spection or survey team members will be left with the
facility administrator or person in charge. When such pro-
cedure is not practical, the copies will be sent to the ad-
ministrator. From time to time, violations o1 deficien-
cies may be more appropriately described in a letter or
correspondence addressed to the facility. A reasonable
effort will be made to notify cach facility of apphcable
new rules and standards at the time such rules and stan-
dards are filed with the Tevas Register; these notifica-
tions are mtended to provide notice of rules and stan-
dards in advance of mspections and surveys, unless other-
wise required. Similarly, a reasonable eftort will be made
to notify cach facility of appheible mterpretive memoian-
da as soon as such memoranda are i final form and are
released for use or are filed n the Texas Register; where
interpretive memoranda are etfective for use at the time
of release or publication, unless otherwise required, an
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additional time of not less than 20 days will be given prior
to application to the facility of the content of an inter-
pretive memorandum in those cases where an additional
obligation would be imposed on the facility. Rules or in-
terpretive memoranda pertaining to the internal opera-
tions of the department are excepted. |

(b) Determining degree of noncompliance and
determining disciplinary actions,

(1) Inspection and survey personnel and, as ap-
propriate, personnel performing on-site utilization re-
view/quality assurance visits, will determine the extent
to which violations or deficiencies adversely affect the
health, safety, or welfare of residents of a facility and
adversely affect the licensure status of, when appropriate,
the certification status of the Facility; determinations are
subject to review, concurrence. or other determination
by the director, Quality Standards Division, except in
cases involving serious disciplinary actions, by the chief,
Bureau of Long-Term Care, as described in paragraph
(4) of this subsection.

(2) The determinations by inspection and survey
personnel that a facility is in compliance or substantial
compliance with requirements is subject to review, con-
currence, or other determinations of the director, Qual-
ity Standards Division. A facility may have certain viola-
tions or deficiencies and yet be considered to be in sub-
stantial compliance as lung as violations or deficiencies
can be reasonably expected to be corrected with accept-
able methods and within an accepiable time.

(3) When inspection and survey personnel deter-
mine that a facility is out ol compliance with requirements
to a degree that the facility must be specially warned
beyond the routine methods of apprising the facility of
its violations or deficiencies, the inspection and survey
personnel are authorized to send the facility a compliance
or warning letter, subject to review, concurrence, or other
deterznination of the director, Quality Standards Division,

(4)  Procedures regarding serious violations or
deficiencies are as follows:

(A)  Where violations or deficiencies are seri-
ous to a degree that more stringent action than a com-
pliance or warning letter notice is warranted, the inspec-
tion and survey personned will recommend one or more
actions to be tahen to rectify the violations or deficien-
cies. Such actions may include:

{i) requesting the state Tite XIX agency to
hold vendor payments to a facility;

(i) moving toward decertification of a
facility or toward denving certification status of a facil-
ity with respect to the Title X VI and Title XIX pro-
grams, as may be applicable;

(iii)  moving toward invocation of an auto-
matic cancellation clause in a facility's contract to pro-
vide Title XVII or Title X{X services, as may be appli-
cable;

(iv) seeking civil penalties;

(v) requesting the appointment of a trustee
to operate a facility;

(vi) moving toward suspending, denying, or
revoking the license o a facility; or

(vii) causing any other corrective action as
may be provided for by applicable law or rule.
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(B) The violations or deficiencies and the rec-
ommended actions will ke reviewed by the chief, Bureau
of Long-Term Care, or in his/her absence by his/her
designee; the director, Quality Standards Division, Bureau
of Long-Term Cuare, or in his/her absence by his/her
assistant or designee; and other personnel as may be re-
quested to engage in the review, Fn cases involving direct
patient/resident care and a recommendation of decer-
tification or mare severe disciplinary action, the review
panel shall include a physician and 2 registered nurse,

(C) The chief, Bureau of Long-Term Care,
will determine the appropriate action or actions needed
to rectify the condition in the fucility. Sections 145,141-
145.147 of this title (relating to Procedures Covering Cer-
tification and Decertitication of Long-Term Care
Facilities Which Participate in the Title XIX Medical
Assistance Program) may be considered in determining
an appropriate action.

(D) The director, Quality Standards Division,
will carry out the decisions of the chief, Bureau of Long-
Term Care, in accordance with applicable laws, rules, and
regulations.

(5) Inspection and survey personnel will deter-
mine a time frame or will determine the appropriateness
of a time frume proposed by a facility to correct viola-
tions or deficiencies, subject to review, concurrence, or
other determination by the director, Quality Standards
Division, or by the chiet, Bureau of Long-Term Care,
in cases where the appropriateness of a time frame is
related to a rectifying action determined by that percon.

(6) Reference is made to §§ 145.141-145. 147 of
this title (relating to Procedures Covering Certification
and Decertification of Long-Term Care Facilities Which
Participate in the Title XIX Medical Assistance Program).

[(b)  The division director will deternune the extent
to which violanons or deficiencies jeopardize the licen-
sure or, when appropriate, the certitication status of a
facility. The division director will determine or will ap-
prove a time within which a violation or deficiency must
be corrected or will determine or approve the acceptability
of a time and method proposed by a facility in a plan
of correction. A facility may have violations or deficien-
cies and yet be in substantial compliance as long as viola-
tions or deficiencies can be reasonably cxpected to be cor-
rected with acceptable methods and within an acceptable
time. Where there are violations or deficiencies, actions
taken by the division director will be determmed based
on his judgment and on the judgment and expertise of
the division's profuessional personnel, or on the re-
quirements of the contracts to perform certification func-
tions. Actions will vary with the nature and extent of
violations or deficiencies, and may range from noting
violations and calling for timely correction to immediate
action toward decertification or license suspension or
revocations.)

§145.87.  Resident Plucement Under Emergency License
Suspension or Closing Order. In those circumstances
when it is necessary to invoke the provision of Texas Civil
Statutes, Article 4442¢, §6B, emergency closure order,
and conditions warrant a relocation of patients/residents,
whether for a total facility or distinct part, the following
rules shall apply:
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{1y In all circumstances, a patient’s/resident’s
rights or freedom of choice in selecting treatment facilities
shall be respected.

(2)  When a representative or representatives of
the Texas Department of Health encounter(s) a situation
subject 1o procedures of [Texas Civil Statutes, Article
4442¢,] §6B, the following actions shall take place:

(A) (No change.)

(B) The tactlity stat't shall notify each patient's
/resident’s guatdian or responsible party and attending
physician, advising them of the action in process.

(C)  The patient/resident shall be given oppor-
tunity to designate a preference for a specific facility or
for other arrangements. In some instances, however, fam-
ily members or goardians must or will take that respon-
sibility.

(D)  When there ate no arrangements made
under the above provisions, the department shall arrange
for relocation to other facilities in the arca. A facility
chosen for relocation must be in good standing with the
department. The facility chosen must be able to meet the
needs of the patient/resident, 1.c., be ol contorming clas-
sification status.

(E) If absolutely necessary, to prevent trans-
port over substantial distances, a receiving facility will
be granted authority to exceed its licensed capacity, pro-
vided the health and satety of patients/residents is not
compromised and the fucility can meet the increased de-
mands for direct care personnel and dietary services. A
facility may exceed its licensed capacity under these cir-
cumstances, monitored by the Tesas Department of
Health staff, until suitable arrangements can be made.

(F) With cach patient/resident transferred, the
foltowing reports, records, and supplies shall be trans-
ferred to the receiving institution:

(i) (No change.)

(ii) Personal information such as name and
address of next of hin, guardian or party responsible for
the patient/resident; attending physician; Medicare and
Medicaid identification number; social security number;
and other identification information as deemed necessary
and available.

(iit)  All medication dispensed in the name
of the patient/resident for which physician’s orders are
current shall be inventoried and transferred with the pa-
tient/resident. Medications past an expiration date or dis-
continued by physician order shall be inventoried for dis-
position under other provisions of state law. Only current
prescription medications taken on a regular or as needed
«+7n) basis shall be transferred with the patient/resident.

{iv) The patients/residents may take such
personal belongings, clothing, and toilet articles as they
desire. An inventory of personal property and valuables
[these items] should be made by the closing facility, in
order to balance their inventory should - 2location become
permanent.

(v) Patient/resident (rust fund accounts
maintained by the cloving facility, along with any valu-
ables held for safekeeping, will be transferred with the
paticnt/resident to the receiving facihity. All items should
be properly inventoried and receipts obtained for audit
purposes by the appropriate state agency.

(G) Should the closed facility be permitted to

reopen, [either] through achieving compliance, sale, be-
ing operated under a receivership or management con-
tract, or any other methods, the relocated patient/resident
should have a priority option over other new patients/
residents 1o return, stay in the recewving institution, or
choose any other accommodations in accordance with his
or her right of freedom of choice. Otherwise, priorities
to return will be set by order of notification, if facility
can meet the patient’s/resident’s needs,
(H) (No change.)

§145.88. Report of Abuse and Neglect.

(a) Reports are to be made to the Texas Depart-
ment of Heaith or to any local or state law enforcement
agency. A person reporting a case of abuse or neglect must
have cause to believe that an [a) institution [nursing home)
resident’s physical or mental health or welfare has been
or may be adversely aftected by abuse or neglect caused
by another person or persons, The reported abuse or ne-
glect will be considered by the department as being alleged
until substantiated by the department,

(b) Legitimacy of reports.

(1) For areport to be considered a legitimate re-
port under Texas Civil Statutes, Article 4442¢, §16, the
report must contain:

(A) the name and address of the institution
[nursing home] resident;
(B)-(C) (No change.)

(2} (No change.)

(c)-(d) (No change.)

(e) If an investigation of a report of abuse or ne-
glect is unsubstantiated, that is, the department concludes
that no abuse or neglect adversely affecting the physical
or mental health or welfare of a resident [patient] has oc-
curred [or is likely to occur]. the investigation will be com-
pleted and handled i the usual way the department han-
dles complaints.

(N Ifaninvestigation of a report of abuse or neglect
is substantiated, that is, the department conciudes that
abuse or neglect adversely affecting the physical or men-
tal health or welfare of a resident has oceurred [or 1s likely
to occur} the investigation will be completed in the man-
ner described in §16. The mvestigator will complete the
report and make recommendations for acnion, the recom-
mendations on the report will usually relate to turther
action the department should take ot action or correction
the facihty must make. The division director or bureau
chief will review the report and make recommendations
to the commissioner for final action. The department will
send a copy of the report together with the recommenda-
tions and final determinanons to the appropriate district
attorney and the appropriate law enforcement agency;
the district attorney and law ehforcement agency will de-
termine their own actions.

(2)  Abuse ot neglect detined under §16 is abuse or
neglect which is substantiated, that is, abuse or neglect
which causes [or may cause] @ resident’s physical or men-
tal health or weltare 10 be adversely aftected. Should
[there be] abuse or neglect be unsubstantiated, [which
does not cause or may not cause a resident's physical or
mental health or welfare to be adversely atfected] the in-
vestigation need not be completed under §16 methods.
[The department will not charge a facihity with abuse or
neglect under §16 when investganons conclude the alleged
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abuse o1 neglect s not substanniated.) The department
will establish and mumtain i Ausun, Tesas, a central
registiy of reported cases of abuse or neglect; the registry
will not contain those reports and those institutions tfor
which the alleged abase or neglect s not substantiated.

( The following words and terms, when used in
this section, shall have the following meanings, unless the
context clearly indicates otherwise.

(H  Abuse - The willful, knowing, or reckless act
of mistreatment by anvone through words, physical ac-
tiou, or omission which results in physical injury or emo-
tional or mental damuge to a resident.

(2} Neglect-— The habitual careless deprivation of
life’s necessities which canses physical or emotional inju-
ries to a resident or adversely affects the resident’s health
and deselopment.

(i) All reports, records, and working papers used
or developed in an investigation under §16 are confiden-
tial, with the following exceptions:

(1) lhe department’s completed written investi-
gation report on substantiated cases of abuse or neglect
shall be furnished to the district sttorney and appropriate
law enforcement agency. The department also may release
these reports to any other public agencey the department
deems appropriate to the investigation.

(2)  the department’s completed written investi-
gation reports on the unsubstantiated cases of abuse and
neglect are open to the public, provided the report is
deidentitied. The process of deidentification means
remosing all names and other personally identifiable data,
inctuding any intormation from witnesses and others fur-
nished to the department as part ol the investigation.

(3)  The complainant will e notified of the resuits
of the department’s investigation of a reported case of
abuse or neglect, whether substantiated or unpsubstanti-
ated.

(4)  The facility will be notified whether an invest-
igated case is substantiated or unsubstantiated and of any
change in that determination which may be necessary
from turther developments in the case or from further
consideration of the case.

[(hy  Thereports, records, and working papers used
ot developed i an investigation under §16 are confiden-
tial; however, by this rule, copies of investigation reports
ol veritied cases ot abuse or neglect under §16, or those
cases not venthied as substantiated, waill be turnished to
the following: the appropriate court, district attorney, and
law entorcement agencey; other agencies or dividuals
which the department considers appropriate to the investi-
gative purposes ot protecting the resident; and the institu-
tion, with proper derdentitication. The complainant will
be sent a contrdential summary or abbreviated form of
the investigation ]

(M) Where the case of abuse or neglect involves
care or treatment ot a person in a hospital or clinic, the
fepartment will turmish to the treating physician at the
liospital or clime any information the department may
have which is pertinent to the care or treatment of the
person. The hospital or clinic shall keep this information
confidential.

(W}[(j)] The following interpretations are made re-
lating to the detatled determinations of the investigation:

(1) The names and conditions of the other insti-
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tution [nursing home) recidents are interpreted to mean
only those residents who are altected or hhkely to be af-
fected by the case. The conditions of the residents mean
their general conditions as they relate to the abuse or ne-
glect and do not necessanly mean their medical diagnoses

(2)  The evaluation ot the persons responsible for
the care of the institution [nursung home] residents relates
to a general evaluation ot the adequacy of the persons
in numbers and the competence of persons to dehiver the
care intended, including specific evaluation individually
of those persons directly involved in causing abuse or ne-
glect,

(3) The adequacy of the institution [nursing
home] environment is a general evaluation which may in-
clude general operation, competence of staft, attitude of
staff, physical environment, and other considerations.

(O[(k)] Should a report made by a person under §16
be partly a substantiated [confirmed] case of abuse o1 ne-
glect and partly some other conditions, that portion which
is a substantiated [contirmed] case of abuse or neglect
will be handled as called for in this section,

§145.89.  Procedures for Inspection of Public Records.

(a) Priocedures for inspection of public records wiil
be in accordance with the Texas Open Records Act, Texas
Civil Statutes, Article 6252-17a, and as further described
in this section [hetein).

(b) The department’s Bureau of Long-Term Care
will be responsible for the maintenance and release of rec-
ords on licensing, certification, quality of patient/resident
care in long-term care facilities, and other related records.

(¢c) The application for inspection of public records
is subject to the following criteria:

(1) The application is made to the Bureau of
Long-Term Care, Texas Department of Health, 1100
West 49th Street, Austin, Texas 78756.

(2) The requestor shall idestity himself/herself.

(3) Whenever possible, the requestor shall give
reasonable prior notice of the time for inspection and/or
copying or records.

(4) The requestor shall specify the records re-
quested.

(5) On written applications, if the Bureau of
Long-Term Care is unable to ascertain the records being
requested, the bureau may return the written application
to the requestor for further specificity. In addition, it may
be necessary, depending on the records being requested,
for the bureau to require the requestor to personally ap-
pear at the bureau to specify the records being requested.

(6) The bureau shall provide the requested rec-
ords as soon as possible. However, if the records are in
active use, or in storage, or time is needed for proper
deidentification or preparation of the records for
inspection, the bureau shall so advise the requestor and
set an hour and date within a reasonable time when the
records will be available.

[(c) Allapplications to inspect or copy the subject
records should be made to the Burecau of Long-Term
Care, Texas Department of Health, 1100 West 49th
Street, Austin, Texas. Requestors should, if possible, give
the bureau reasonable prior notice of the time that the
requestor would like to inspect or copy the records.

[(d) Requestors shall give proper identification and
shall specify the records to be inspected or copied.]
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(d)[(e)] Original records may be inspected or
copied, but in no instance will original records be removed
from department offices.

(¢) Records maintained by the Bureau of Long-
Term Care are open to the public, with the following ex-
ceptions:

(1) Incomplete reports, audits, evaluations, and
investigations made of, for, or by the department are con-
fidential;

(2) Reports of abuse and neglect are confidential
to the extent authorized by §145.83 of this title (relating
to Inspections, Surveys, and Visits), subsection (f);

(3) All names and related personal, medical, or
other identifying information about a resident/patient are
confidential;

(4) Information about any identifiable person
which is defamatory or an invasion of privacy is confi-
dential;

(5) [Information identifying complainants or in-
formants is confidential;

(6) Itineraries of surveys and inspections are con-
fidential because of the confidentiality requirements of
unannounced inspections in §145.83 of this title (relating
to Inspections, Surveys, and Visits), subsection (f);

(7) To implement this subsection, the bureau
may not alter or deidentify original records. Instead, the
bureau will make available for public review or release
only a properly deidentified copy of the original record.

{(h  Aliinformation deemed confidential by law,
either constitutional, statutory, judicial, or regulatory,
shall not be disclosed to the public.

[(1) Information pertaining to reports of and in-
vestigation papers of abuse and neglect under Texas Civil
Statutes, Article 4442¢c, §16, is confidential except for in-
formation on the central registry provided in §16 and ex-
cept as is otherwise provided in §145.88 of this title (re-
lating to Reports of Abuse and Neglect).

[(2) The following information 1s confidential
and will be deidentified on record copies that are made
for public view or copying:

[(A) Sources of complaints.

{(B) Names and related personal information
regarding patients and residents in long-term care facili-
ties.

[(C) Names of applicable health care practi-
tioners.

[(3) An original record will not be altered or
deidentified to meet the provisions of paragraph (2) of
this subsection. Only a properly deidentified copy will be
made available for public view or release Lo a requestor.

[(4) Itineraries of survey personnel are confiden-
tial because of the requirements of unannounced inspec-
tions.]

(N[®)] Charging for copies of records.

(1)-(2) {No change.}

(3) Any expenses for standard-size copies in-
curred in the reproduction, preparation, or retrieval of
records shall be borne by the requestor on a cost basis
in accord with costs established by the State Purchasing
and General Services Commission or the Tevas Depart-
ment of Health for office machine copies. The charges
are as follows:

(A) The maximum charge for the first copy
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of a letter- or legal-size page is § .55.

(B) Subsequent copies of the same document
or of succeeding pages is $ .15 per page.

(C) If the actual cost of the reproduction of
such documents is less than the maximum charge estab-
lished either by the State Purchasing and General Services
Commission or the Texas Department of Health, the
bureau may charge the lesser amount.

(D) If the State Purchasing and General Ser-
vices Commission or the Texas Department of Health
change the established charges, the buresu will use the
new charges.

(4) For documents that are mailed, the depart-
ment will charge for the postage at the time it charges
for the production. All applicable sales taxes will be added
to the cost of copying records.

(5) When a request involves more than one long-
term care facility, each facility will be considered 8 sep-
arate request.

[(3) Any expenses for standard-size copies in-
curred in the reproduction, preparation, or retrieval of
records shall be borne by the requestor on a cost basis
in accord with costs established by the State Board of
Control for office machine copies. The charges are as
follows: maximum charge for the first copy of a letter-
or legal-size page is $ .55. Subsequent copies of the same
document or of succeeding pagesis $ .15 per page. If the
actual cost of repreducing such documents is less than
the maximum charge established by the Board of Con-
trol, the bureau may charge the lesser amount. When the
documents are mailed, the department may charge for
the postage at the same time 1t charges for the reproduc-
tion. All applicable sales taxes will be added to the cost
of copying records. When a request involves more than
one long-term care facility, each facility will be considered
as a separate request.|

(@(h)) The bureau will make a reasonable effort
to furnish records promptly and will extend to the re-
questor all reasonable comfort and facility for the full
exercise of the rights granted by the Open Records Act.

§145.90. Operating a Part of a Facility under the Stan-
dards of a Lesser Licensing Calegory.

(a) A rlacility licensed under Texas Civil Statutes,
Article 4442¢, is allowed to operate a portion of the facili-
ty under the standards of a lesser licensing category, in-
cluding the standards for adult day care and adult day
health care facilities licensed under the Human Resources
Code, Title 6, Chapter 103.

(b) The portion of the facility shall be an iden-
tifiable separate section and shall have a lesser number
of beds than the basic facility.

(c) The following licensing categories are ranked
from greater to lesser as follows:

(1) nursing home (Article 4442¢); facility for the
mentally retarded, Type A (Article 4442¢);

(2) custodial care home (Article 4442¢);

(3) personal care home, Type B (Article 4442);

(4) personal care home, Type A (Article 4442c);
facility for the mentally retarded, Type B (Article 4442¢);

(5) adult day care or adult day health care fa-
cility (Human Resources Code, Title 6, Chapter 103).

(d) Maternity home 1s a licensing category under
Article 4442¢; the department does not envision a ma-
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ternity home having any relatuonship to other categories.

(¢) Where the facility section of lesser category
operates under the standards of the lesser category, the
facility section shall be licensed under the lesser category
with a corresponding reduction in licensed capacity of the
highet category.

(f)  Inng, dining. food service, administrative,
houscheeping, mamtenance, and similar services may be
shared by thie basie faaility and the facility section of lesser
category , unless spectal conditons of residents and pro-
grams of care make a sharing not advisable, as determined
by the department.

(g)  Each licensed category shall have its own direct
resident care stalf unless approved otherwise by the de-
partment

(hy  Unless federal requirement prohibits, the op-
eration of a portion of a facility under the standards of
a lesser licensing category shall not constitute aban-
donment ot the higher category of service under the Cer-
thicate ot Need Program, as provided in the Texas Health
Planming and Development Act, Texas Civil Statutes, Ar-
tivle 441&h

(1) It the faalty section of lesser category converts
or recomverts o the basic category, another higher
category, or another category, the physcal plant will be
adjusted as necessany 1o meet the requirements of the new
category but only 10 the extent necessary had that sec-
tion been hicensed in the new category duning the nme
1t oceupied the lesser category.

() Any construction or physical plant provision
which was made dunng a period of heensure under a lesser
category and which 1s not acceptable under a category
to which converted or reconverted shall be corrected.

This agency hereby certifies that the proposal has
been reviewed by legal counsel and found to be within
the agency’s authonty to adopt.

Issued 1n Austin, Texas, on October 7, 1983.

TRD-838088 Robert A Maclean, M D
Deputy Commussioner for
Professional Services
Texas Department of Health

Proposed date of adoption
December 10, 1983

For further information, please cali (512) 458-7706.
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TITLE 28. INSURANCE
Part |. State Board of Insurance

(Editor’s note: Because the State Board of Insurance’s
rules have not yet been pubhished in the Texas Ad-
munistrative Code (TAC), they do not have designated
TAC numbers For the time being, the rules will con-
tinue to be published under their Texas Register num-
bers Hovsever, the rules will be published under the
agency’s correct TAC utle and part |

Powers and Duties
Examination and Corporate Custodian
and Tax

059.01.15.201, .206, .207, .209, .214, .216,
.217,.220

The State Board of Insurance proposes amendments
to Rules (0569.01.15 201, .206, .207, .209, .214,
.216, .217, and 220, concerning varous require-
ments and procedures relating to the Examination and
Corporate Custodian and Tax Divisions of the State
Board of Insurance The rule changes delete extra-
neous language, clanfy the rules, conform them to a
relevant attorney general's opinion, and conform them
to recent statutory law changes. Other than conform-
ing the rules to changes in statutes, there are no sub-
stantive arnendments in the proposals There are no
changes to board procedures or requirements other
than what 1s already required by law.

R B. Ashworth, deputy insurance commissioner, fi-
nancial mcnitoring group, has determined that for the
first five-year period the rules wiil be in effect there
will be no iscal implications for state or local govern-
ment as a result of enforcing or administering the
rules. There is no anticipated additional cost of com-
phiance for small businesses from these amendments
since ther: s no change in board practices other than
what s already required by law

Mr. Ashworth also has determined that for each year
of the first five years the rules as proposed are in ef-
fect the public benefit anticipated as a result of en-
forcing the rules as proposed will be clearer, more
understaadable rules with extraneous language de-
leted. There is no anticipated economic cost to indi-
viduals v/ho are required to comply with the rules as
proposed.

Comments on the proposal may be submitted to
R. B. Ashworth, Deputy insurance Commissioner, Fi-
nancial Monitoring Group, State Board of Insurance,
1110 €an Jacinto Street, Austin, Texas 78786.

These amemdments are proposed under the Texas In-
surence Code, Article 1.04, and elsewhere, which pro-
vides the board with authority to make nonsubstan-
tive editonal changes to existing rules, and under the
Adminstrative Procedure and Texas Register Act, §4,
pursuaint to which the board may promulgate proce-
dural rules necessary and appropriate to carry out its
statutory function. The amendments are also pro-
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posed under authonty of the Texas Insurance Code,
Article 1 10, 87, which provides the board with au-
thority to discipline licensees.

201. Scope  These rules are supplementary to and
cumulative o existing statutes and rules of the State
Board of Insurance [which attect the functioning of the
Framinaton Division]. In the case ol an ambiguity or
contradiction between these rules and any statute, the pro-
visions of the {suchj statute controls.

J206.  Admissible Assers  This rule 1 promulgated
in reterence to Attorney General Opimon WW-293-A,
The [posttion o the State Board of Insurance relative to
admissihility ol assets 15 that thel portion ot any asset
not quahlying as a legal investment shall not be admit-
ted. The companies shall [further be required to] dispose
of such madmissible assets or take such action as is
necessary (o bring the investment into legal compliance.
[The} Companies will not be required to dispose of inad-
missible contributed assets.

L207.  Discrinunation as to Premuum Notices 1o Ac-
cident or Health Insurance Policyholders.  There shall
be no discrimunation between individuals of the same class
and of essentially the same hazard holding policies or con-
tracts ot acadent or health insurance respecting [as (o
the} notification to jof such} individuals of premiums due
or about to become due. { Fhe provisions of Article 21.21,
§4, paragraph 7(b) of the Tevas Insurance Code, prohibit
any discrinunation between policyholders as to fees, rates,
benetits, terms, or condiions **. . . or 1n any other man-
ner whatever.'"] The discnimunation as between policy-
holders in the expenditure of company tunds tor such
iems Js postage, othice supphes, clerical salaries, machine
and equipment tume, ete, or in any other manner con-
cermmng the notittcation of such policyholders of prenu-
ums due or about 1o become due constitutes a violation
of the Texas Insurance Code, Article 21.21. Therefore,
1t any company elects to tollow the practice ot furnishing
premm notices 1o any policyholder, 1t is [shall be] in-
cumbent upon such company to tollow a umitorm prac-
tice of sending such premium notices to all policyholders.
Wherever i the course of an examination the State Board
of Insurance [Examnation Division) finds that an insurer

e

[a company] tollows the practice of not sending notices
to certain individuals with the apparent intention of bring-
ing about a lapse of the policy by reason of failure of
the policyholder to pay his premium within the period
required by the contract, it shall accumulate such facts
as necessary to show a violation, if any, of Article 21.21.
In this connection, reterence 15 made to the Texas In-
surance Code, Arucle 1.10, §7, which provides [that] the
State Board of Insurance with authority to take disci-
plinary action against any company for failure to com-
ply with appiicable law [shall suspend the entire business
of any company while 1t is not 1n compliance with any
provision of the laws relative to 1nsurance).

.209.  Earned Surplus Debentures, Surplus Notes, In-
come Debentures, and Other Contingent Evidences of In-
debtedness  Where in the course of an examination the
State Board of Insurance [Examination Division] en-
counters any outstanding forms of indebtedness which
are not held to be balance sheet habilities by the board
[division], 1t shall indicate on the examination report
balance sheet by footnote immediately below the capital
and surplus section, the amount of such outstanding con-
tingent habilities stating briefly the rate of interest accru-
ing thereon, the probable due date, and the source from
which such habihues are to be paid

214, Calculation of the Lubiduy for Unrealized Prof-
it on the Sale of Foreclosed Property and./or Home Of-
Sice Real Estate

(a) The State Board of Insurance [Examination Di-
vision] shall utilize the formula specified in this subsec-
tion [set out below] in the calculanon or determmnation
of the hability 1o be recognized in the inancial statements
of examination reports and annual statements for unre-
alized profit on the sale ot toreddosed property fand } or
home office real estate or both This tormula has been
adopted to encourage management 1o bargain or negotiate
for cash down pavments, preterably sizeable, 1n the sale
of real property as described above or in the sale ot 1n-
vestment teal estate  The thrust of the formula is to allow
the immediate earming of cash down payments less the
expenses directly attributable 1o the sale ot the property.
The formula 1s as follows:
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Unpaid Balance of Note(s) X Deferred Profit at
e Origina unt of Note(s The Date of Sale

The following schedule reflects examples based upon the hypothetical sale of

real estate reflecting a substantial down payment and a lesser down payment:

Assumption of Sale of Real Estate with Book Value of $45,000

Selling price $100,000
Book value 45,000
Gross Profit —%5,000
Less selling expenses:
Commission on sale $5,000
Legal fees and miscellaneous expenses 2,500 7,500
Net Profit $_47,500
Example No. 1 Example No. 2
Selling price $100,000 $100,000
Note receivable 50,000 75,000
Cash Down Payment ngm § 25,000
Selling expenses 500 7,500
Net Cash Down Payment §_47.500 $_17.500
Net profit $ 47,500 $ 47,500
Net cash down 42,500 $ 17,500
Deferred Profit at Date of Sale §__5.000 m

Loan made on December 31, 1973, to be retired at $10,000 per year plus
interest, with first principal payment due December 31, 1974.

Deferred Profit at Various Dates

Dates Example No. 1 Example No. 2
12/31/73 $50,000 _ $75,000

50,000 * $5.000 = $5,000 75,000 * $30,000 = $30,000
12/31/74 $40,000 $65,000

$50,000 $5,000 = $4,000 §75,000 * $30,000 = $26,000
12/31/75 $30,000 $55 000

350,000 * $5,000 = $3,000 $75,000 * $30,000 = $22,000

8 TexReg 4262 October 18, 1983



(b) The [above] formula specified in subsection (2)
of this rule is [shall be] apphicable to all sales of real estate;
provided, however, companies [shall] have the option of
adopting the current formula to prior transactions which
have been subject to the procedure outlmed 1n Exhibit
A which follows the text of this subsection [rule]. Skould
companies choose to apply the current formula to a prior
transaction, the State Board of Insurance [Examination
Division]| shall allow amlar treatment in the examina-
tion report In the latter instance, the State Board of In-
surance [Examumanon Division] sull has the burden of
verifying the factual presentations utilized 1n the com-
pany’s decision. The application of this formula shall be

Unpaid Balance of Hote
Sale Price

made only after thorough analysis of all written or verbal

. agreements relative thereto intluding, but not hmited to,

leaseback agreements, repurchase or buy-back agree-
ments, contingent deferred expenses, or other side agree-
ments which have inherent qualities or characteristics
which have a material effect on whether the selling trans-
action is bona fide.

Exhibit A: The formula for calculation of the liability
for unrealized profit on the sale of foreclosed property
[and/] or home office real estate or both where a part
of the profit is capitalized and will not be recovered un-
til a future date{. The formula] is as follows:

X Net Profit = Liability for Unrealized Profit
The following schedule reflects two examples of the practical application
based on a token down payment and the sale without a down payment:

Assumption of Sale of Real Estate with Book Value of $45,000

Selling price
Book value
Gross Profit

$100,000
45,000

~5,000

Less selling EXPENSES [costs]:

Commission on sale $5,000
Legal fees and miscellaneous EXPENSES [cost] 2,500 7,500

Net Profit

s===xSS

Example No. 1

Cash down payment $10,000
Original loan retained 90,000

Selling price ;Iﬁﬁfﬁﬁﬁ

Example No. 2

§ -0-
100,000

$100.000

== S=S

Loan made on December 31, 1964, to be retired at $10,000 per year plus
interest with first principal payment due December 31, 1965.

Unrealized Profit at Various Dates

Dates Example No. 1 Example No. 2
12/31/64 $ 90,000 _ $100,000

T00.000 * $47.500 = $42,750 £100.000 %47,500 = $47,500
12/31/65 $ 80,000 $ 90,000

$100,000 $47,500 = $38,000 $100,000 $47,500 = $42,750
12/31/69 $ 40,000 $ 50,000

$100,000 $47,500 = $19,000 $100,000 *$47,500 = $23,750
12/31/72 $ 10,000 $ 20,000

$100,000 $47,500 = $ 4,750 100,000 *$47,500 = $ 9,500

October 18, 1983

Proposed
Rules

8 TexReg 4263



Texas
Register

8 TexReg <4264

216, Annual Credit Insurance Privilege Fee Under
*the Tevas Insurance Code, Articles 4.09 and 3.53.  Any
company intending to 1ssue policies of credit insurance
under the Texas Insurance Code, Articles .09 and 3.53,
during a particular vear must send a check of $500 in pay-
ment of the credit insurance privilege fee to the atten-
tion of the Corporaie Custodian and Tax Pivision of the
State Board of Insurance [Examination Division] during
January ot that year, or at the time such company first
engages during the calendar year in the writing of such
credit insurance 1} such time is later than January, The
State Board of Insurance |Examiation Division] does
not invoice for this payment.

217, Premuum Taves Provided for Under the Texas
Insurance Code, Artcle 3.25 |Due the Stute from Com-
panies No Longer Currently Licensed in Texas].  Pre-
mium taxes due the State of Texas as provaded for under
the Texas Insurance Code, Article 3.25, are due trom life
insurance companies no longer currently hicensed in Texas
if such companies contunue to collect renew al premiums
from citizens ot this state Such companies are subject
to pay each year the same occupation tax as ts imposed
by law on companies holding a certiticate of authotity
to transact business in Texas. [Attached hereto and n-
corporated herein by reterence 5] A torm titded ** Tevas
Tax Return®’ must [to] be completed and returned to the
State Board of Insurance {Examination Division] prior
to March 1 annually along with a check 1o cover the taves
due is attached to these rules. The torn iy adopted by
reference and may be obtained from the C orporate Custo-
dian and Fax Division, State Board of Insurance, 1110
San Jacinto Street, Aasting Lexas 78786 [ ases are sub
jectto the retaliatony law, the Texas Insurance Code, Ar-
ticle 21 46

L2220, Premum Notes and Other Memorandu or by
dences of Premuns Pavable as Admassible tssets of Fire
and Caswealty Insurance Compannes Premuam noles are
[shall be} admssible assets tor fire and casualty msurange
companies oitly when they meet the follow e condimons,

(1 Nepotiable premuim notes J(Commissione:'s
Order 15331
(A The premmim note must he g acgonable
instrument (excep? as prosided m paragraph 12) of this
section. {In other words,} B must meet the tollowimg
requieinents
1) be mownung and signed by the insured
or insureds,
() contan an ancondittongl promise or
order 10 pay a -um certam in money;
fur)  [munt} be payible on demand, o at a
fixed or determimable tuture tine;
frvy poust] be pavable 1o order or 1o bearer;
and
7y b the mstrument s addressed 10 a diaw
e¢, the drawee mast be named or otherwise indicated
therein with o reasonable certamty
(B)  The pore masy centmn other prosisions not
in conflict wath subparugraph ¢ A) of this paragraph [the
abovel.
(Cr Instaliment paviments must be curient w
cording to the condstions reated i the note A install
ment will not be considered past due ot the payment s

Ovcraber T8 Jusi

recenved by and deposited by the company in o bank with-
1n 30 days atter the due date recited in the note. Premium
notes which meet the [above] requuements in subpara-
graph (A) of this paragraph <hall be admitted as assets
in an amount not to exceed the semi-monthly unearned
prenmiumi ol the individual policy related thereto. Premi-
um notes o1 other memoranda or evidences of premiums
payable which Jo not meet those fthe above] requirements
shall not be admitted in their entirety.

(2)  Nonnegotable premium mstallments {(Com-
musstoner’s Order 326¢7)]. Noiwithstanding paragraph
(IXA) of this rule [Part A above], certain premium in-
stallment agreements are [shall be] recognized as admit-
ted assets even though they are not in the form of nego-
tiable promissery notes. Nonnegotiable prenium install-
ment sercements which provide for the payment of the
ba'. . ¢ ot the total policy premium after the policy has
be _..ne efrectnive and which comply with the requirements
hereafter set out shall {below should] be admitted as assets
of insurers  Such requirements are as follows:

(A)  The poheyholder must have made some
agreement i writing, obliganing himselt or hierself to pay
a prenmium to the insurer according to a payment plan
offered by the insuret

(B) The torm ot the agreement and the m-
surer's mode ot operation must be such that payments
cannot be made to producing agents or tield represen-
tatnves, but only 1o the home otfice of the msurer.

(C)  Installment payments must be current ac-
cordme to the conditions set torth i the pavment plan
oftered by the msurer Ananstallment will not be con
sidered past duce o the pasment s received by and depos-
sted by the insurer s bank within 15 davs atier the due
date reened i the agreement

()Y The unpard prenmam ansaaliments shall be
dadmitted as @ asset man amount not 1o exceed the semi-
monthly uncarned premum ot the indivaidual policy re-
lated thereto

(F)  The words “premuann instaliment agree-
ment" mclude not ondy tormal documents but also ap-
plh‘:llum\ TOT Insuranee, mvoiees, cuh.lngcx of cor
lc\pnmk'nu‘. cte swhichcontan an agrecinent (o puay the
pohey premiam m aecordance with a prennum plan of-
fered by the insarer

(h Otficial comment [Fhstorial explanation i
reference to Rude 089 01 15 2201 The material contained
in this paragrapb [Tolloswing] s historica) material which
s felt to be smportant mounderstanding, certaon present
polivies of the [Hxamination Divison of the) State Board
of Insarance poncalandv an reterence to puragraphs (1)
and (2) of Role 05901018220 1t consists of matenal
which was at one tine applicable to the tune nommy ol
the Examination [such) Diveston, but wone lonper el
fect Camparucs arte not fin no wav ) required 1o camply
with tho material comained i thas pasagraph (3, but are
required to comply with parageuphs (1) and (2) herem
Premmmnotes and other miemoranda or codences or pre
msns pavable)

(AY  Phe tollowmp reders (o g board order ol
Febouary 9, 1956, Commuivaoner’s Onder K60 ol De
cembet UL 1957 samimation Dinvaon Memo 48 FD
of February 26, 1999, and Compussioner’s Order 2832




of October 21, 1958. As [the] Commissioner™s Order 860
did not treat the matter of the policyholder’s signature
being required in order to qualify a premium note as an
admissible asset, it appears that a pumber of compames
erroncously nterpreted that order as a rescission of the
board order of February 9, 1956, wherein the board spe-
cifically established that the pohieyholder's signature must
appear on the [such] note for 1t to qualify as an admissi-
ble asset. Since it appears that those companies followed
such mterpretation in good faith, notwithstanding the
general dissemination of Memo 45-ED-11, the commis-
sioner has authorized that premium notes and other me-
moranda or evidences of premiums payable accepted by
a company 1n good faith in conncction with the issuance
of the company's own policies after the etfective date of
Commussioner’s Order 860 and belore the effective date
of Commissioner’s Order 2832 (1.¢., calendar vear 1958)
shall not be not-admitted as an asset solely bhecause of
the absence of the signature of the policyholder

(B) Under date of October 21, 1958, the com-
missioner issued his Order 2832 which revokes his Order
860 dated December 31, 1957, effective Janaury 1, 1959
Accordingly, [our] Memo 45-ED-11, concernimg premium
notes, is [will] likewise [be] neftecuve on and atter
Janunary 1, 1959 A copy of the Commisstoner s Order
2832 is available upon request and may be obtained from
the Corporate Custodian and Tax Division, State Board
of Insurgnce, 1110 San Jacinto Street, Austin, Tevas
78786. 'he order clearly sets out the treatment to be ae-
corded premiunm notes as 1o ther admissibiiits as assets
mn i company’s balance sheet

This agency hereby certifies that the proposal has
been reviewed by legal counsel and found to be within
the agency’s authonty to adopt.

lssued 10 Austing Texas, on October §, 1983

TRD 838138 James W Norman

Chint Clerk
State Boaud of nsurance

Earhest possible date of adopton
November 18, 1983

For further information, ploease call (512) 476-2960.

General Provisions
Replacement of Life Insurance

05921 20 001 00/

The Stiate Board of insaranc e proposes niew Rules
0L 21 20 001 007, cond coong procedures and ry
quirements for the eplacement of cortinn « ash vilte
Wifemsurance and annwties In the Auguast 5 1983,
1ssue ot the Toxas Kegiter the hoaod re peeaiend st ¢y
isung Hules OH8 2121004, 006, andg 007 ¢ oncemn
ingg the toplacementof ifeansurane coffe thves August
18, V483 (Board Ouder 272700 and ainersadinents,)
Theus rulen are sumbor iy soime respects to the jules,
ropealed
posad rules and the repealed tales are that the re
quirements,, for the most part, are greatly redocod
Among othar things, a tequiretnent 10 complete: o com

Tho muor differences betvicen these pno

phcated companson of policies proposed to be re-
placed with new policies 1s deleted, and a ‘'Notice
Regarding Replacement’’ which is required to be given
to policyholders whose hife insurance is proposed to
be replaced 1s simplified. A requirement added to these
rules which was not contained in the repealed rules
1s that an insurer whose policies or contracts are pro-
posed to be replaced must give notice of the replace-
ment to the agent who onginally wrote the policy or
contract proposed to be replaced The types of trans-
actions exempted from the rules are also modified.

Ted Becker, staff actuary (hfe), A W Pogue