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Dear 3ir: attention: iir. Znnis ¢, Favors

Opinion No. 0-~72

Ke: Caleculation of revival fae3
for corporatien whose.richt
t0 do tuslness hag\been
forfeited for failurq\taf
aay franchiua tax. w

~e are in receipt or your lattgr of November 14,
1939, ia which you submit the rollowing/Quastion to this De-
partmant for an opinion: L

"3hould the Secrebary of 3tate,

where a c¢orporation has hgan‘delinquent

for more than X nonths, in payment of

its franchise ta ure a collect

the revival fee for o the six months

periocd Of tiwe, or 3hould he figure and

colleot the ravival’fes’ for the antire

’)period of dalinquno

: Hevisad/,Civil\s&a tes, 1985, artlicle 7089, pro-
vides that eaeh<§orporation shall make 1%s annual sworn T's-
port ‘to the Secratary of 3tate between the lst day of Jan-
uary and the lst y 4f March of each year, and imposes a
penalty of IQ%‘;;/gh ampunt of the franchiss tex for failure
to wmake sach Teport Thereafter, on the 18t day of .Liay the
francilse ta; is e and payable to the Jeoratary of 3tzte
{Airt. 7084), s if the tax 13 not pald when due, the tax-
payer then becomes llable for an additional penalty of 25%

of the amount of the tax for late payuent {;irt. 7091). The
secretary of State is required, during the month of .ay, 50
notify each corporation which has falled te pay its frznchize
tax on or before the lst day of .ay, thit unless such tax 1s
paid, together with penalties therson, before the lst day of
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July next follawing, the right of such corporation to do busgi-
ness in this State will be forfeited without judicial ascertain-
xwent (art. 7092), such forfeiture being accomplished by noting
upon the records of the Office of the Seoretary of 3tate the
words "right to dc business forfeited." (4irt. 7091).

The method of resviving the right of such corporation

to do business 1s provided in ariicle 7092, which reads, in
part, as follows:

"any corporation whose right to do
business may have been forfeited, as pro-
vided 1in thils chapter, shall bhe relieved
from such forfelture by payinz to the
Secretary of State any time within six
montns after such forfeiture the full a-
mount of the franchise tax and penalty dus
by it, together with an addlvional axount
of five per cent of such tax for each
month, or fractlonal part of a month, which
shail elapse after such rorfeiture; pro-
vided, that such amcunt shall Ia no case
be less than five dollars. ‘When such tax
and all penalties shall be fully paild %o
the Secretary of State, he shall raevive
the right of the corporation to do businass
within this State by cancelling the words,
'right to do business forfeited,' upon his
records and endorsing thereon the word,
‘revived,' and the date of such revival.
If any domestio corporation whose right to

"do business wlthin this State shall here-~

after be forfeited under the provisions of
this chapter shall fail to pay to the
Secretary of State, on or before the first
day of January next following the revival,
(forfeiture) the amounts necessary to en-
title it to have its right to do business
revived under the provisions of this chap-
ter, such falipre shall constitute sufficient
ground for the forfeiture, by judgment of
any court of competent jurisdiction, of the
charter of such domestic corporation.”

Article 7085, Revised Civil Statutes, 1525, osrovides,

in part, as follows:
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"The Attorney General shall bring
suit therefor against any corporation
which may be or become subject to or
liable for any franchise tax or penalty
under this law; and, 1n case there zay
now ba or shall hereafter exiat valid
grounds for the forfelture of ithe charter
of any domestle private corporation, or
fallure to pay any franchise tsasx or
franchise taxes or penalty or penalties
to which 1t may have become or shall
hereafter be or become subject or liadble
under this or former law, he shall bdring

iuit for a forfeiture of such charter;
¥ N

It was held in Federal Crude 011 Company vs. Tount-
Lee 041 Company {Supreme Court, 1830), 52 5. . {(2d) 36, that =
the language contained in Apticle 7092 quoted above, »roviding
that the franchise tax and penalties due might be paid at any
t1lne within six months after the forfeiture, is directory, and
that the corporation may be relieved of the forfeiture by pay-
ing the franchise tax with accumulated psnaltles aftser the six
months period if at the time payment 13 made the State has not
avalled itself of its right to bring suit against the corpora-~
tion for the purpose of lorfeliting its charter.

As we construe this statute, the six ronths provision
does not refer to or fix a lialt upon the time for calculating
the five per cent per month revival fee, but 1s a limitation upon
the right of the State to forfeit the charter. It was intended
to allow the delinguent corporation six months from the date of
the forfeiture within which to revive its right to do bDusiness
and during such six months period, the Attorney General is with-
out authority to institute a suit to forfeit the corporate char-
ter and dissolve the corporaticon by reason of its rfailure to
pay the franchise taX.

This construction is in accord with the construction
and application of the statute made by the Secretary of State
over a iong pericd of time and we would not be justified in
departing therefrom unless good reason existed for such aetion.

It 1s our opinicon that the 3ecrstary of Itate should
collect a revival fee from a corporationm whose right to do
business has been forfelted for failure to pay its “ranchise
tax, at the rate of Sy per month, or rracvional ~art of a
month for the entire period from the date of forfelture until
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the accrued tax and penalties are paild, althouzgh payment may
be aade more than s3ix months after the date of rforfeiture.

Yours very truly

ATTORNEY GENERAL OF TEXAS

By lce ,W
Cacll/C. Casmack -
s8s8istant
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