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-Ltsi on. of -Article 1€, 565¢1on 40 'of ‘the .
: used  the rbllowing xnnguggg; . .

'nn? of ‘the oftices naged. 1n ‘the exoap—
tion mhy be held with any other office, Whe- -
ther named ‘in the exception or not. :

By ‘the laws of the State of. Texas. eonstltur
tional and statutory, a person is prohibited from hold-
ing more thanm cne ¢ivil office. of emolument, {Art, 16,
Sed. 40 of the State Constitution), exobpting certain’
offices of which - that of the Justiee of ‘the- pefide 18"
one. However, our gourts hava gane rurth&r and’ ha?e

1s opinion aeéms o PySdown the ori-_;



¥r. Gilbert Smith, April &, 1936, Fafe Z

extended the rule that even where there is a cpecifice
exoeption tc the rule of more than opne office of emolu-
ment as in this case, cr where an office dces not pay
for its services to the holder thereof, that where a
person seaks to hold more than one c¢lvil office and the
duties of the twc officee ere incompatible, that such
a person cannct hold toth offices, and the anseptanoce
of the latter, ur later in point of time, is considered
a vacaney or resignation of the office formerly held.

Applying these rules, the ccurts have held in
case of Luera vs, State, 63 SF 2nd 699 that the justioe
of the peacs can slso be & recorder in the Corporation
‘Court of the oity as Artiele 16, Seotion 40 of the.
~ State Comstitution doez not apply to Justices of the

peace and the duties of the two offices are not imoom-
_patible one to the other. ZEven though the. two offices
in the inquiry at hand, mayor of the City of Anson aad
. Sustice of the peace of preginet Fo. One of Jones County,
"~ Texas, may be both olvil offices of emolument yet this

- provision of the Oonstitution does not apply to Justices
of the peace, where one person cculd hold both offices
nnlnt:hths duties of the same were incompatible one to
the other. : : ’

_ . Though the line whioch distinguishes compatible
and incompatible duties of separate offices is sometimes
d4im and 4iffioult to distingulish yet we are of the opin-
ion that the two offices of mayor and Justice of the
peacs are not inecompatible one to the other and that the
same person can hold both offices at the tame timse.

Offices are incompatible where thelx duties
are or may be inoconsistent or conflicting, bdut not where
their duties are wholly unrelated, or in no manner inecon-
sistent and are never in conflliot, snd where neither offi-
ger is aoccounteble or umder the dominion of, or subordinate
to, the other, or has any right or power to interferswith -
the other in the performance of any duty. 3State vs,
Martin, 51 SW 2Znd 815, Kugle vs. Clenrose Independent
Sehool Distriet, 50 S¥ 2nd 375, Thomas vs. Abernathy County
Line Independent School Distrist, 280 SW 152, Tex. Jur.



Lre Gilbert Smith, April 6, 1639, lage 2

Vol. 34, psge 351,

In view of the foregoing euthorities, von are
respectfully edvised thz=t it is the opinion of this De~
partment that a c¢itizen of Ansonr can held both the offices
of mayor snd Justice of the peace of precinct one of Jones
County at the ssme time.

Trusting that the foregoing answers your in-~
gquiry, we remain ,
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