A

™

L >

]

Q OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GeERALD C. MANN

ATTORNEY SENENAL Ap 7. 1959

Honorable ¥, A, Little

Director

Texms 0)ld Age Assistance Commiseion
fustin, Texas

Dear Nr., Littls:

Replying to
the Attorney. Gensral
ation of several pix

whiah louu otf«ﬂw mm u.
1958, suthorised he I o 810 Ags Asaiatends Gomissicn to Lsbus
s.ntor-pt-u ; s against the 014 Age Assistunce Fund for
poynsat sld\age uuunu enefits. No tine or sohedule of
payneat of thes ats was provided for in the Aot. The 8-
lature, however, lnuutod that it dellieved the revenues ol
in House Bill Ho. 8, which also becane effective Ootober 31, 1934,
would be sufficlent within the biesnium to pay current old ags as-
sistange benefits and out of surplus revenues to acerus to the 014

in thp :oum language of amau Bill Yo, 37:

'mmmhun«ef&oq 'l'-'
tion made in said House 813.1 !o. -8 remal on

6t

:3. Assistance Fund retire the werrsass, Such intention was express-
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hend om iugust 31, 1937, 1s hereby reappropri-
ated for the purposes of this Act for the fis-
cal year ending August 31, 1938, to assure the
payment of any warrants lssued uncer the provis-
lons of this Aoct.w

Subsequent increase in the number of qualified recipients
for 014 Age 4Assietance, together with failure of the taxes contein-
ed in House Bill Wo. B to bring in the total revenue expscted, made
it impossible to continue curreat benerit payments and to retire the -
warrants as anticipated, This fact, however, did not affeot the va-
11d4ity of the outstanding warrents. This department, in an able
opinion written by Fred C. Veraer, Jr., Assistant Attornsy Geaers),
addressed to you under date of July 7, 1957, affirmsd the validicy
of the warrants issued usier House lih Nao. 37, slthouzh the ssme
were not paid before August 31, 1935. ¥e quote from this opimion: -

"There is no instruotion im the lew where- .
by retirement {s directed to bo made within any’
period .of time, ) ) L S )

*The legislative intention in the matter
of retirement of thesse warrants is expressed in
the provisions of House Bill 57, wvherein it was -

provided that 'The unexpended balance of the ap-
. priation made in said House Elll 8, remaining on

-on Aagnst 81, 1937, is heredy ) ated
for -the purposes of S$his Ast for the fisee rgary

issued under the provisions of this
e ot ,tth.lhn:t that the muti:n t:.
preseut fisecal year and a pirtion of the fiscal
year onding Auwgust 81, 1 bosause of the fast
that unn;:nndod moneys in the Texas 014 Age As-
sisgince Fund on hapnd August $1, 1937, were Ye-
appropriated for the parposes ef this A0t for use
dur the next fiscal ysar. The warrants which
bear erest, as authorized {a House Bil) 87
are regularly drawn obhligations, as suthorized by -
the provisions of House Bill 8, esgainst the Texas
014 Age Assistance Fund, and as such will be valid
existing obligations until oalled.

- "A further expressioa of the intention of the
Legislature that said warrsats are not to he xe-
tired by any oertain 4ate is found in the rider at-
tached to the general appropriation dil]l, anéd pare
tiocularly in that portion thereof setting forth ap-
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priation for seelaries and expenses of the 014
Age Assistance Commission éduring the diennium
ending August 31, 1939%. This rider, as refer-
red to and set out in your letter, provices for
the appropriation of all inocome toc the Texas 0ld
Age Assistance Fund, together with any balances
on hend at the end of a prior fiscal year, for
each of the fisoal years ending Augnst 31, 1938,
and August 351, 1939, to the Texas 0l¢ Age Agpis-
tance Commission for, among other things, the
payment of interest bearing warrents, togethex
with interest thereon, outstanding on August 31,
1937, that were issusd sgaimst the Texas Old Age
Assigtance Fund usder the previsions of House
P11 87, Acts of the Forty-fourth Legislature,
Third Cealled Session, * * ¢

"After sonsidering the wvarious laws and the
coatrect which are pertiment to this matter, I”
respectfully advise that it is the opinion of
the writer, in answering your first question,
that the warrants, together with the 1ntor'a%
thereon, which were issued pursuant to House .
Bill &7, Acts of the Forty~fourth Legislisture,
Third Called Session, do mot have to de retired.
within the present Tiscal year bdut rather may be.
called and retirsd at sny $ime when the Board:-af. -
Gontrol may direct such ea}l.*' =

The adbove quoted epinion, we believe, corres Anslyszes
the legal status of the warremss issued under the aut) of
House 37 prior to the ensctment of Houss Bill 178 of the owr-
Tens session of the legislature. Under the provisions of  Nouse
Bf11 179, whioh became effective on Yedruary 17, 1933, the Treas-
Standine warresse upon the *‘n‘.‘aﬁ“&“ﬁ“gw«‘ videl poginatng

warrants upon the 8¢ . rein provided
October 10, 1939.--House Bill 179 also ides for the issuance
of refunding “"obligations” in lieu ¢f the warrsats, but we do not
believe that such exchange can alter the righte or obligations ex~
{ating between the Staote end holders of the warraats. It is a
chenge in the form rather than the substance of the legal status
of the warrants. :

House Bill 179 expressly apprepriates "out of funds allo-
cated in present and/or future laws to the 014 Age Assistance Fund
e sum sufficient to pay said obligations and the interest therson".
We oall pertioular attention to the fagt that this provisiom of
House Bill 179 expressly appropriates morey out of the 014 Age As-
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sigtance Fund for the payment of the principal and interest of the
outstanding warrants aad the new lssue of $900,000,00 authorized
by the Aect; whereas, under Eouse Bill 37 only the “unexpended bal-
anoe™, wae directed to be used in the payment of the warrants. This
provision of Liouse Bill 179 has the effect, we believe, that these
warrants {or the refunaing obligations for which they may be ex-
changed) mature into presently anforcible cleims ageinst the 0la
Age Assistance Fund in acoordance wilh the schedule set out in the
Act, Wilkineon vs. Franklin County (Texarkana Court of Civil Ap-
peals, 1938), 94 S.Vi. (2¢) 1190; Underwood vs. Howard {Amarillo
Court of Civil Appeals, 1927) 1 S.W. {2d) 730 {writ dismissed),
White vs. Calaway, 28 S,W. 842 (writ refused).

. &u u:;s 1m1:o ::z o::tmtm of l{.s'; lm- whieh .
provides SOuURty warrants oshey olaims sgainss a opusty
shall be d ia the order of their ragistration., Ia Wilkinson v.
¥rasxliin County, suprs, the sourt said adt pige 11931

~ ®Article 1825, R.B., slesarly denctes the, .,

order in whioch warraats drawm egainst the county
treasurer are %o bs paid, and smounts to an ap-
propriation of the funds iam the eounty

- to the payment of ull warrants legally drewn
against the ssveral olasses of funds in the ors.
dexr of resgistration, and the order of the Coms'
missioners' Court of Frankiih County of July 13,
1934, requiring ths county treasurer rirst to . pa
ourrent warrants 4drawn ¢ nst the county general.
fund abead of sesnior reglstridtion warrants drewn
against said fund is violative of Article 163§,

" R.8., and is, therefors, veia.,” N

L The court quoted the following lsngaage from the opinicn
{n White v. Calaway supra}s A - o

"The right to secure sush p st is not
arffected, we think, by ths faet pleaded iu de--
. fense énd upon svidence in belhalfl of appelles
county that there was not suffiecient money in
the genersl fund of the eounty to pay the debt
and to meet other necessary runaing expenses '
of the county.” : .

It 45 true that House Bill 179 Goes not expressly glve
priority %o these warrsats, but it does appropriate money and dai-
rest the Treasurer of the State of Texas to pay the warraats out
of the 014 Age Asaistance Fund, as they maturs under the sehelule.
The 014 Age Assistance Act, being House Bill Wo. 26, Aots 1935, See-
ond Called Session, Forty-fourth lLeglislature, provi&u ia Bection
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9 (b) thereof, as does the amending act, belng House Bill No. 8,
Acts 1938, Third Called Session, Forty-fourth Legislature in Ar-
ticle II, Section 11 (b) thereof, as follows:

"Provided that if the fund 1s insurfri-
clent to pay all grants in full, the same
shall be paid prorata based on the amount
granted to each recipient."™

This authority to reduce current benefit payments to an
amount within the available fund, construed in conjunction with
the express direotiom in House Bi11 179 to pay outstandiag war-
zants as they msture wnder the schedule, leads us to the ecislu-
sion under the suthority of the above eited cases, that the eut-
standing warrants besome a 'prl.or slaim, as they ntm-o. agaiast
the Tevenues uoruuc to the 0ld Age umtmo

wp, What is the effeot of Bection ¥ (o) of
-  Rouse Bill M. 1'!9?" :

This provision reads as roumz

*When such cbl.uatxou thau bave been is-
sued in scoordance with a resolution adopted by
the Texes 014 Age Assistanse CUemmission, and
shall have beezt approved by ths Attorney Gensrel,

they shall be incontestadle and the faith
snd eredit of the State shall bo phdsoc %o Mr
paysent,”

%e have discussed our construstion of thc word "hun-
testadle” as uged in this Act in our epinicn No. 0-315, dated Feb-

ruary 14, 1939, addressed to the Bmmbh Ww. Lae O'Mtlg tﬂ m
we r.r.r ,“o

The phrese, “and the full rd.th and oredit of the State
shall e pled to their payment”, we believe, have ths
offest of ng these warrants ;oneral. obiianuou of the State of
Texas, House Bill 179 expreasly provides that these warrents shall
be paid out of a special fund, i.s., the 0ld Age Asalstance Yund,
and appropriates monies cut of said spesial fund for thelr payment.
This pg““ may, however, be interpreted as an expression by the
Legislature that it recognizes the State's abligetion to provide for
the payment of these warrants, It is in effect an express rece
tion by the Legislature of the implied obligation of the State
such situetions as stated by the Bupreme Court of Texas, spsaking
through Greenwooéd, J., 1n City of Aranul Pags v. Keiling, 247 B.
W, 818, at pago 321:

687
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W. 818, at page 821:

"State and federal authorities are uniform
that, when an act of a state legislature, author-
izing & bondé issue, creates, or authorizes the
oreation of, a certain fund¢ for the dbonda' pay-
ment, such provision of the aot entere into the
contract between the debtor and the holders of
the bonds, so that it cennot be repealed by sub-
sequent legisistion without the substitution of
something of equal efficacy. The subsequent leg-
islation m impair the obligation of the ocon-
tract, and crororo. eom® under sonstitutional
condeanation.” . _

mml. in this otse the M s ﬂultns dth « dond
‘4ssue, W believe the rea mkth equal effeoct to war-
rents sueh as these, ror vhose m ippropriatica has been made
out of & speocific fund. =T :

*3. Does the uhmlc ot-tMa of the way- -
rants as provided in House Bill No. 179 1n
Seotion € thersof constitute = pr:lor ‘obli-
gation against the 014 Age Asaistance Fund
“during those moaths provided for in the
schedule u which pamuu are to be made?™

" We have aiready mmmm esvion 1e the. arumnn
_!.nthooom'ncf our diescussion ofm on Wo. 1.'_ o

‘!om voxy t:nly
mom am or rms

- e W n

walter B. Kosh
Assistant

WRKs¥G

APPROVED;
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