OFFICE OF THE ATTORNEY GENERAL OF TEXAS

GERALD €, MANN
ATTORNEY GENERAL

AUSTIN
Honoreble Tom Seay
Qounty Attorney
Amarillo, Texas .
Dear Sir: .Opinion No. 0-2783

Ret Applioatio-

In your letter of
us that there has been present
your county for filing a Trust
News Publishing Cempany, Ase., as\ first party and the First

National Bank of Ams: - party and trustee, Be-
curing an indebteds u o 3'! 08, The instrument cov-
ers real estate : pment-of the value of
$130,081 .36 and toc ntangible property pledged
to the Trustee and _ %he value of such stooks
and other 1ntangibl: pre \ toing given. It is con~

tended by ~ p gt Indenture that the tax

levied by Article 7047¢, Vernon's Civil Statutes should be
calcule \ - he real estate and physical
equipmént ; rather than uypoh the amount of the indebtedness-
seou Such ~-ntostion i8 beged upon the reasoning that,
"Inasmychas thers iz po requirement nor necessity for re-
cording “the phture so far as 1t covers the stocks

permitting it to e done, that as to value of such intang!-
bles they should not be required to pay the stamp teax."

You request our opinion as to whether sueh con-
tention is correet or whether the tax ghould be based upon
the amount of the obligation secured by the Trest Indenture.

Section a of sald Article 7047e reads as follows:

NG COMMUNICATION I5 TO BE CONSTRUED AS A DEPARTMENTAL OPIMION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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"Except as herein otherwlse provided there
is hereby levied and asszessed a tax of Ten (10¢)
Cents on each One Huyndred (4$100.00) Dollars or
fraction thereof, over the first Two Hundred
($200.00) pollars, on all notes and obligations
secured by chattel mortgage, deed of trust, me-
chanic's lien contract, vendor's lien, condition-
al sales contraet and all instruments of a
similar nature which are filed or recorded in
the office of the County Clerk under the Regls-
tration Laws of this State; provided that no tax
shall be levied on instrumente securing an amount
of Two Hundred ($200.00) Dollars, or leas. Af-
ter the effective date of this Act, except as
" hereinafter provided, no such instrument shall
be filed or recorded by any County Clerk in this
State until there has been affixed to such’instru-~
ment stamps in & ccordance with the provisions of
this section} providing further that should the
ingtrument filed in the office of the County Clerk
be security of an obligation that has property
pledged as security in a State or States other
than Texas, the tax shall be based upon the reason-
able cash value of sll property pledged in Texas
- 4n the proportion that said property in Texas bears
to the total value of the property securlng the
obligation; and, providing further that, execept as
to renewals or extensions of acerued interest, the
provisions of this section shall not apply to in-
struments given in renewal or extensions of instru-
ments theretofore stamped under the provisions of
this Aet or the one amended hereby, and shall not
apply to instruments glven in the refunding of
existing bonds or obligations where the preceding
instrument of seocurity was stamped in acoordance
with this Act or the one amended hereby; provided
further that the tax levied in this Act shall ap--
ply to only one instrument, the one of the greatest
denominetion, where several instruments are contem-
poraneously executed to secure one obligationi and
provided further that when once stamped as provided
herein, an instrument may be recorded in any num-
ber of ecounties in this State without again be-
ing so stamped. This section shall not apply to
instruments, notes, or other obligations taken
by or on behalf of the United States or of the
State of Texas, or any corporaté agency or instru-
mentality of the United States, or of the State
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of Texas in carrying out a governmental purpose
as expressed in any Act of the Congress of the
United States or of the Legislature of the Stgte
of Texas, nor shall the provisions of this sec-
tion apply to obligations or instruments secured
by liens on ¢rops and farm or agricultural prod-
uots, or to livestock or farm implements, or an
abstract of judgment.

"If the amount secured by an instrument is
not expressed therein, or i1f any part of the se-
curity described in any such instrument appears
to be looated without the State of Texas, the
County Clerk shall require proof by written af-
fidavits of such facts as may be necessary to de-
termine the amount of the tax due." :

From & reading of the above, 1t is seen that as

a general rule, the amount of the tax is based upon the
amount of the obligation secured by the instrument presented
for record. To thls genéral method of caleculating the tax,
the statute makes certain specific exoeptions. However, '
the instrument in question does not fall within any suoch
exception. Hence the tax to be paid upon the reecording of

such Trust Indenture must be osaloulated upon the amount of
- the indebtedness secured, and the County Clerk should not
acoept the instrument for rescording untlil and unless it is
stamped aceordingly.

Yours very truly
ATTORNEY GENERAJL, OF TEXAS

By '
Glenn R. Lewls
Asgsistant
GRL:ew
APFROVED OCT 3, 1940
/8/ Gerald C. Mann
ATTORNEY GENERAL OF TEXAS _
APPROVED
opinion committee
By_BWB
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