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6 OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY GRNERAL

Honorable M., D. Emerson
County Attoraey

Lamaxr County

Paris, Texas

Dear 8ir:

Opinion No., O-280

940, Tegquests a legal
opinton from this Departmex 26 questions steted by

you as follows:

nd £960 of the
p Indian in Texas

paoh Indian blood 1s required

g exemption under these statutes,
jegree nad Mmethod of proof is required to

¢ person to mich exemption from poll tax?”

bl th ain classes of pargons from voting in Texas, Put
does nat Inolude’sn Indian within the prohiditions.

sdtion & of Article VI of the Comstitution of Texas
provides in part as follows:

vIvery person sudbject to none of the foregoing
disqualifications, who shall have attained the age of
twenty~-one years, and who shall be a citizen of the

United States and who shall have resided {in this State
one yesar next preceding an elsotion and the last aix
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months within the district or county in which suoh
peraon offers to vote, shall be desmed a qualified
elector; . . . And provided further, that any voter
who 1a subject To pay a poll tax under the laws of
The State of Texas shall have pald saeld taxr bDefore
offering to vote at eny eleotlon in this State end
hold a receipt showing thal sald poll tax was paid
before the first day of Fabruary next preceding such
election. . . ." (BEmphasis ours)

Article 7046, Reviged (Civil Statutes of Texas, pro-
vides in part as follows:

*Poll Tax, -~ There shall be levied and collected
from every person between the ages of twenty-one and
aixty years, resident within this State on the first
day of January of each year {Indians not taxed, and
persons insane, blind, deaf or dumb, or those who have
lost one hand or foot, or are permanently disabled,
excepted)} an annual poll tex. .., ." :

Article 2955, Reviged Civil Statutes of Texas, fol-
lows Settion 2 of Article VI of the Constitution, and Article
2959, Reviped Civil Statutes, provides in part:

A poll tax shall be sollected from every psrson
between the ages of twenty-one and sixty years who
resided in this State on the first day of January pre-
ceding 1ts levy, Indlans not taxed, persons insans,
blind, deaf or dumb, and those who have lost a hand or
foot, or permanently disabled, excepted., . . ."

#4311 Indians born within the territorial limits of the
United States are declared to be citizsna of the United States.
« v «7" 8 U.B8.C.A. g 3; State v, Komp, 78 Pac. ‘2d, (Sﬂpﬁqpc of
¥ontana); Trujilloc v, Prince, 78 Pac. (8d) 145 (Sup. Ct. of New
Mexico)} Denison v, State, 268 Pac, 617, (Sup, Ct. of Arizona].
And this 1s true regserdless of whether an Indian is still under
the.guardianship of the United States government so far as either
perscnal or property rights are conoerned, '

We assume that the subjeot Indlane are qualified
electors, that is, are citizens of the United States, have at-
tained the age of twenty-one yeara, and have resided in the
State of Texas and within the district or county the required
period of time.
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At first blush the proper construction of the words
"Indians not taxed . . ., 6xcepted” would aseem to be, perhaps,
that no Indian in Texas i# subjeot to a poll tax.

We are compelled, however, after deeper study, to
give to the term "Indians not taxed” as employed in Artioles
7046 and 2958, ita historical meaning and significance as a
classification, the controlling foroe of which will menifest
itself in arriving at the proper construotion of these stat-
utes.

The term "Indlans not taxed™ has always appeared
in the statutes levying a poll tax in Texas,

It 18 employad in Article X, Section 2, 8 3, of the
United States Constitution, as follows:

"Representatives and direot taxes shall be ap-
porticned smong the several states which may be in-
cluded within this Union, according to their respect-
ive numbere, which shall be determined by sdding to
the whole number of free persons, inoluding those
bound to service rfor a term of years, and excluding
Indiane not taxed, three~-fifthe of all other persons.

L]

L} . *

This clauswas, of course, amended as to the mode
of epportionment of representatives among the several states
by the l4th Amendment snd as to taxeé on inoomes without ap-
portionment by the 16th Amendment,

Section £ of the 14th pmendment reads in part as fol~-
lows;

"Representatives shall be apportioned emong
the several states according to their respective
numbers, counting the whole number of persons in
each state, exoluding Indians not texed. . . ."

-

In the celebrated case of Elk v, Wilkins, 113 U. S.
94 {decided November 3, 1884), Mr, Juatice Gray, in delivering
the majority opinion, discussed the term "Indlans not taxed®
as follows:
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*Under the Constitution cf the United States,
as originelly establighed, *Indians not taxed' were
excluded from the persong acccerding to whose numbers
representatives and direot taxes were apportioned
smong the ceveral states; and Congress hed and exer-
cised the power to regulate commeroe with the Indian
tribes, and the members thersof, whether within or
without the boundaries of one of the states of the
Union, The Indian tribes, being within the territor-
ial 1imits of the United States, were not, strictly
speaking, foreign states; but they were alien nations,
distinct political communities, +h whom the United
States might and habitually d4id deal, as they thought
f£it, either through treaties mede by ths President
and Senate, or through acts of Congreas in the ordin-
ary forms of legislation. The members of those trides
owed immediate allegiance {0 their several tribes,
and were not part of the people of the United States.
They were in a dependent condition, a state of pupll-
age, resembling that of a ward to his guardien., In-
dians anéd their property, exempt from taxation by
treaty ¢r statute of the United States, could not de
taxed by any atate, . . ."

Thie exemption of tribsl Indisns from Stete taxation

has consistently been upheld dy the courts of our land, In
State v, Campbell, 53 Minn. 354, 55 N. ¥, 553, it was said:

2986,

"There is no deolsion of the Federal courts that
a State ocan, even in the absence of a restrictiocn in
& trsaty or in the Aot admitting the State into the
Union, extend its laws, elther civil or oriminel,
over tribal Indddns residing under the care of the
general governmeant upon a reservation set apart by it
for thet purpose.”

In Chooctaw & Gulf R, R. v. Harrison, 235 U, 8. B9B,
the Supreme Court sald;

*In the region formerly known aa Indian Territory
~= now within the atate of (Oklahcma -- the Chootaw and
Chioksshaw Indians as wards cf the United States, own
a lasrge area of segregated and unalloted lands contain-
inz valuable coal deposits, which are not subject to
taxation by the state, Tiger v. Western Investment Co.,
221 U, 8. 286, 310, 312; Ex parte Webb, 2B5 U, 3. 683,
664."

=}
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The conception ¢f the term "Indians not taxed™ as
meaning Indians who are not subject to taxation by the State
is found in the case of United States v, Kagama, 118 U. S.
375, 378, wherein the court said:

"In declaring the basie on which representation
in the lower branch of the Congress and direct taxa-
tion should be apporticned, 1t was fixed that it should
be aocording to numbers, excluding Indians not taxed,
whioh, of course, exluded nearly all of that race, but
which meant thet if there were such within a State as
were taxed to support the government, they should be
counted for representation, and in the computation for
direct taxee levied by the United States."

Further, in this case, the Supreme Court meid:

*"Thege Indian tribes are the wards of the nation.
They are communities dependent or the United States.
Dependent largely for their dally food. Dependent for
their political righte, They owe no allegiance to the
State, and reoceive from them no protection,”

The controlling oconsiderstion is whether the status of
the Indian ienders him subject to taxetion by the State. In,
U. S. v. Porter, 22 Fed. (24) 365,1t was sald:

"The personal property described in the ocomplaint
is owned and held by an Indian, outside of an Indian
reservation, and we Derceive no reason why it i not
subjeoct to texation by the State, ., . . He lives out-
sidé of the reservation, under the protection of the
State, and it would be going a long way to hold that
he is under no obligation to cvontribute to the expenses
of the State - government.™

¥r. Justice Harlan, in delivering the dissenting opln-
ion in Elk v, wilkins, supra, defines "Indians not taxed" as
follows:

r

"Indians not taxed were those who held tribal
relations, and, therefore, were not subject to the
authority of any State and were subjJect only to the
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asnthority of the United States under the power con-
ferred upon Congress in referance to Indian tribes
iz this country.”

Recognizing, therefore, as we must, thet the tem
"Inéiane nct teaxed” historicelly signifies a classification
of Indisng, it is apparent that the uge ¢f the term in Articles
704¢ and 2955 represents an intended classification, and im-
Plies that there were Indlans who were, or might subseguently
beccme, subject to taxation by the State of their residence,

Cbviously, if it were 1ntended to exempt =211 Indians
from the psyment of a Dpoll tax in Texss, the exceptIon would
have prcvided "Indians .... excepted™, rather than "Indians
not taxed ..., excepted™,

The eXoclusion of Indlans not taxed evinced a purpose
to include those who were subject to belng texed by reason of
their change in status.

A poll tax, of course, is not a tax upon property.
Its levy 1s not dependent upon the ownership by the citizen
of any personal or real property subjest to taxatfon., It 1is
not & tax upon the exercise of the right of suffrage. It is
g tax suthorized by Section 1 of Artiels VIIT of the Constitu-
tion of Texas, which saya, "The Leglislature may impose a poll
tax", and may be described as a tax upon the enjoyment by a-:
cltizen of Texas of the priviieges and franchlases of citizen-
ship.

An Indian who has severed his tribal relations, who
doss not live upon a ressrvation and is not a ward of the Fed-
ersl government, and therefore is not subjeot to the exclusive
authority of the Federal govermnment, has become merged with the
mass of the American people, and is subjeot, as other oitizens,
to the Juriedictl on of the State, He has lost his classifica~
tion as an "Indian not texed™ and has become an Indian taxed
in the sams manner as all other ocitizens of the State. As
such, he 1s subject, when a citizen of Texas, to the payment
of the constitutional and statutory poll tax, and to the same
requirements with reference to the payment of same before he
may be allowed to vote in any selection in the States.

0f course, an Indian who has not severed hls tribal
relations, and who is living Upén & government reservation as
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a ward of the government, retains his status as an "Indian
not taxed™ and 1ls exempt from the payment of a poll tax.
We have assumed, however, that the subject Indians of your
request do not fall within this classification.

We have carefully considered a letter opinion of
this Department dated Deocember 30, 1938 (Vol, 384, p. 52,
Letter Opinions) which holds that an Indian in Texas who ren-
ders no property for taxation is not subject to the payment
of a poll tax, whereas, one who pays a property tax in Texas
is alao subject to s poll tax. Having oconocluded that this
former opinion is in error, for the reasons stated herein, it
is expressly overruled.

In view of the foregoing discussion and snswer to
the first question propounded by you, it becomes unnecessary
to discuss your second question,

Yours very truly

ATTORNEY GENZRAL OF TEXAS

F—

Z€S1BEB APPROVEDOCT 9, 1940

Fernse dl. TPt

ATTORNEY GENERAL OF TEXAS

APPROVED

QFINION
GOMNLATTTEE

BY.
CHAIRMAN



