OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

C. MANN
ATrORNEY GENERAL

Honorable L. D. Hartwell . oo
County Attorney )
Hunt County < \
Graenville, Texas el b

Dear Sir: \\\\V/>

{1 -3812
n:<fg;st or n licensed em-
ar ey lawfully maine-
plaoa of business

\\\:n oh ¢f two 4ifferent
and related gues-
tlpna.

¥e dre pleased to oply tﬁ your reguest of October
7th, submitted by your a 1¢t nt, Bugene Brady, for opinion

on tho above a ated quoat onl. We aprreciate ths com-
plete n ennnt facts and helpful discussion of suthorities
contaized in your Jetter: THe faot situation, as set out &n

your Jdetter, is as followsy
f/ s\angaged 1n the Hardware and Furniture Bus-
8s 1 the town of X, Hunat County and as part of
s busihpes'sells caskets, A is not a licensed

Dirsstor. A in e room not connected directly
with the ngin business room of said store eguips and
provides 2 roem for the preparation of dead bodies for
Ahioch room meets the regquirements of the State
Board of Embalming. A therm leases this room to B, =
licensed Embalmer of the town of L, Hunt County for a
stipulated monthly rental and & stipulated amount each
time this preperation room is used by B in preparing

a body for burial,
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*In the case 0f a death {n the town in whieh
4 does business t-ose interested either call B ai-
rectly, or call A who immediately calls B by tele-
phone to come and take charge of the body, A has
no part in the preparation or burial of the bdody.
This i3 handled by B under his own direction as he
sees fit, A receives no compensation for calling B
to take ocharge of saild funeral. His only interest
in the matter being in selling the casket and ocol-
leoting the agreed rental from B,

"B has complete control over sald preparation
Toom, and he personally supervises the burial from the
time he receives & call until interment 1s completed.
B lives in a town some twenty-five miles from the town
in which A's plesce of business and aasid preparaticn
room is located,”

% shall aesume that B is a duly liocensed funeral 4i-
rector as well as embalmer.

Upon these facts you ask our copinion on the follow-
ing quesaticns:

r>uestion No. 1: Is A& violating any section of
Artliole 45i82-a RCS or Article 762-a Penal Code, that
15, is A engezed in the business or prsctice of Funeral
Directing 4n violetion of said Articles?

nuesticn No, £: Is Bviolating sald law in as-
sisting ar unlicensed person to engaged in the business
of Funeral Director ss that term is defined by law?

»"uesticn No. 3: Is it a viclaticn of said
Article for B to engage in the practice of Funeral Di-
recting in & town other then the cne in which he resides?”

section 7 of Article 47eZa, Vernon's Civil Ctatutes of
Texes, a8 amended scts, 1935, reads:

. *Funeral Director' 1s a person engared in or
conducting or holdings nimsell i1t eg 2ngaged in or cen-
ducting the tusiness of, (a) preperin:, other than by
embalming, for tmo buricl or alszcooal and directlar
and supervising the burlal or disposal ¢f dead huasn
bodies, (b) providing for or maintsining &2 place for
the preparation, for the dispositicn or for the care
of desd human %wodles, or (¢) who shell, in connectlen
with his name cr buslnes:, use the words 'Funeral Di-
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restor,' ‘'Undefrtaker,' *Morticiana,' or any other

title 1npl 1ng that he 1is engaged 1: the business
bere desorided.” -

We agree with your ocontlusion with respect to ques-
tion 1, that "from the facts stated adove it seems clear that
A 18 not violating sald section (7) in that he has nothing
to do with the eonduoting of the funeral or durial aad is
not holding himself out as engaged in or ecnduoting said dus-
iness™, and oonsequently A is not violating any of the provi-
sions of Artisle 4582-a, R. C., S., Or Article 762-a of the
Penal Code,

It necessarily follows, that if A is not engaged
in the duslneass or practice of funersl direoting, that B oan
not sasist him ia s0 doing, wherefore your second qQuestion
is answered in the negative.

¥e likewise agree with your eondolusion that your
third question should de anawered in the negative, and we
adopt your discussion theresf as axpressing thy v{owa of this
Department:

*Juesation No. 31 Rule ¢ (pronultatod by the
State Board of Embdbalming under authority of said

Article 4582a) provides thst 'Conducting a Funeral

shall mean the personmal supervision of a lisensed
Funeral Director from the time of the rirst call until
interment is completed', Eule 0 provides: 'The busi-
negs of Funeral Directing must be conducted anmd en-

gaged 1in at & fixed place or establishment; and no per-
son shall open or maintain a place or estadblishment at
whioh to engage in or conduct or hold himself out as
engaging or conducting the businoss of a suneral >irector
as defined in said lzw without a licensed funeral d4i-
rectoY in charge thereof at ali times',

"Jnder the facts stated above it appears thet 3
lives ir & town some twenty-five miles from the town in
which A's place of business and said preparation room
18 loocated,
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®*It sesms thatv Section 4 is not violated by
the arrangement set out above for B, a lice: sed
Funeral Director, assumes personal supervision of
the body and the funeral from the time of the first
call until interment is completed,

"As t0 Kule 5, Under the arrangemsnt above set
out thée.business of funeral directing is ccnducted and
engaged ip at a fixed place or establishment. The
only juestlion then as Lo suoh rule is to the part of
said rule which provides that 'a funeral director aust
be in oharge thereof at all times'. Of course, B would
not be personally present ané physeicaelly in ¢harge of
82id rooa at aach minuve of the day, but it a.pears to
me from the faoie that b would be in charge thereof at
all 1:asonabdle times and at all times when said room
was being used or when s funeral was being direoted,

. "In Bizelle v, State, 116 3. %, 24, page 385, our
Court of Criminal Appeals in pessing on a law whioh
?rovidod that a beauty school in this state must be

at all tizes' under the direet gupervision of a regist-
ered hairdresser or cosmetologlst held that the words
tat all times' ajpearing in said statute must be glven
e rational constrootion consistent with the le;isla-
ture's intent ané nusi be construed as weaning at all
reasonacle times. It seems that the words 'at all tines'
appearing in 2ule % shkould be given the same construc-
tion, and 3, who would be present personally at all
times when s$aid prsparatior room was telns used and when
a funeral) waa belng diracted and supervised and whils a
body was dein: ;rorared for burlal anc buried, would
uncer a reasonatle con:ztruction of saic rule as set out
in oizells v, stave be Leld to ve present and in cnarge
tharecof at all times.™

. our opiniocn terein is vased solely cn the facts pre-
sented vo us, aac ugun 3umevhat ciffersnt fucis «& xl-ht reach
a «iffersat conciuslon.
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