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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable James C, Gi{lliland
County Attorney

Deaf Smith County

Hereford, Texas

Dear 31iy: Cpinion
Re: Dgeg Lhétwodyear stetute
o tation\bar an ag-
tion to enalt

tate, county,
tMot and oity taxes?

You have reguested a on/of this department
ip answer to three questicans conwpfnipng the two-year stat-
ute of lizivation. Your rirsd quesyion is as follows:

"(1} Do
bar an eoti

shall be the duty of the gounty attorn-
eXpiration of the thirty days n-tios pro-

total a Bt of taxes, interest, penalty and costs
thet have rezained unpaid for all years sinos the
thirty-rirst day of December, 1308, with interest
computed thereon to the time fixed for the trisl
thereof at the rate of six per ¢ent per aapnum, and
shall pray for judgment for the payment of the sev-
eral amounts so specified therein and showa to be
due end unpeid by the delinquent tax resords of sald
oountyj and also that such lapd ve s0ld to satisfy
ssid judgrent for all taxes, interess, penslity and
costs, and for suek other rellef as the State may
be ontisled ¢ wader $ha lav asd faets.”
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It ray be seen that the above quoted article rrovides
for the bringing of suit for the ¢o}lection of not onlrpthc tax
but the interest and reneslty owing therecn as well. ’

Senate Bill 206, Aots of the 46th Legislature, bei
Article 7328-1, Vernon's ﬁnnotetcd Revised Civil Statut;n, r:fdl
in yart as follows:

"Segtion 1. EKereafter in suits brought to col-
lect delinguent taxes on resl prorerty, the petition
shall contain substantielly the following allegations:

"'{a) The 3tete orf Texas, hereinafter called
plaintiff brings this suit in behalf of itaelf,
County, and for the use and benefit o: all politles)
aubdivisions whose taxes are ccllieoted by the Assessor
and Collector of Taxes for seid ecounty.

»t{p) The defendants are . .
and , who reaide in Tounty, R
and W-o own or claim some inteTrest 1a the hereinafter
described real property, whioh is situeted in said
County.

"'{a) That as to each traot separately assess-
ed: That there are delinquent taxes jJjustly due, owe
ing 2nd unpaid acainst the property describved as follows,

to=wit:
YIARS TC WHQE ASSESSED
DELIN:UENT (IF TMCICWN S0 STATE) L0UNTS

together with renalties, interest and costs provided .
by law or 103;}1: accruing thereon in the total amount
of ? ot

There can be no guestion then dut that a tax suit
brought under the authority of Chapter 10 of Title 122 of the
Revised Civil Statutes of Texas properly includes sult not on-
1y for the tax but also suit for the collection of tke interests
and pepnalties thereon.

Artiocle 7329 of the Revised Civil 3tatutes of Texas
provides as follows: -

*There shall be no defense to a suit for col-
lection of delinquent tsaxes, as rrovided for in
this ohapter except:

*1., That the defendant was not the owper of
the land st the time the suld vas filed,

#g3. That the taxes sued fer have deeam pail
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or

"3. That the texes sued for are in excess of
the 1imnit allowed dy law, but this defense shall

lpp%; only to sueh excess. Asts 2nd C. 3. 1923,
P " :

It 18 sprarent, therefore, that Artiole 7329 aisal-
lows the defense of lizmitation to any part of a tax suit to

whiok said article applies including the interest and penalty,

Article 7343 of the hevised Civil 3tatutes provides
in part aa follows:

"All laws of this State for the purpose of
collecting delinquent 3tate and county taxes sre
by this law mede availadle for, and when invoked
shall be applied to, t:e collection of delinguent
taxes of cities and towns and indeprendent sohool
districts {n so rar as such laws are aprlicablae.
Ido‘ Aots 3rd C, 5. 1920. P 48‘ Acta 2nd €, S,
1923, p. 3%8."

This 4irect question was pessed on by the Comcission
of Appeels in the Case of iiereford Inde;endent Schocl Diastrict
vs. Jones, 23 5, . (2d), €50, In that case ths Ipderendent
Jehool Distriot sued the defendent to recovsr delinquent taxes
together with interest, penalty and ocosts. The defendant plead
the two year statute of limitations. The ocourt oconstrued the
article whioh is now Article 7329 of the Revised Civil Statutes
end concluded thet the same was applicable to Independent
30hool Distriects and that such statute prevested the defense
of 1imitation bYeing used. The court stated as follows:

“Ye conclude, howsver, that sudsequent leg-
isletion, effective defore the taxes for the year
1924 bdecsme darred, prevents the plea of limitation
from bdeing used as a defense against the reoovery
of such taxes.

"Our conolusion 1s based upon the provisions
of the Aots of 1985 {3econd Called 3ession,

R o v
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Honorable James C. Gillileand, page 4

¢« 13, p. 36) oow article 7329, R, S, 1925, and
articles 7337 and 73435, R. 3. 1925, The first

nemed statute provides:

"'There s8'iall de no derense to a
colleotion of delinquent taxes, as pre

,,,,, L St euEie -

in this cheapter except:

"'l. That the defendant was pot the owner
0L the land st the time the suit was filed.

"12. That the taxes sued for have deen
rald, or

"*t3. Thet the taxes sued for ars in excess
of the limnit allowed by law, but this defsnss shall
apply only to such excess,'

"Article 7343 occonteins the follewing provision:
'Al) laws of this Stete for trLe pusrrose of
collecting delinquent _stste and county taxes
are by this law nmade availadle for, and when
invoked shall be applied to, the ocolleotion of
delinquent taxes of cities and towns and inde-end-
ent school distriots in sc far 28 sueh laws are
apprlicable,’

*Artiols 7337, L. 3. 1925, resds as follows:
‘*Any incorporated ocity or town or school d4is-
triot shall bzve the right to enforce the 00le
lection of delinquent taxes due it under the
provisicns of this ohapter.' :

*7e think the sdoption of the adove articles
as a part of the Rgvised Statutes of 1920 man-
ifested ap intention on the rart of the lLagis-
lature to adopt by reference the provisions of
artiole 7329 80 &8 to rake the terms thereof
applicable to suits by distriots to enforce the
colleation of sohool taxes, Acerican Inden-
nity Co. v. City of Austin, 112 Tex. 239, 248
S. W, 1019¢. Tnler this statute appellees are
denied the right to interposs the plea of limi.
tation against eppellant's suit to ocollect taxes
due it fcr the year 1924."
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The saze rule of law was anncunced by the Com-ission
Of Apreals in the case of Richardscn vs. Liberty Independent

Qahand Dltabwud s na o e fnay aoa M d momcomd oo o
Al &L W WML wh ‘9" W Fa Lol | \g“’ (=P ~1 v ] AllW

law as follows:

"¢ * * A3 to 8ll the taxes sued fcr, whioh had
become delinquent two years or more rrior to
3eptemder 1, 1925, the tize the Revised Civil
Statutes of 1925 becaxe effective, the defenss
of limitation was aveiladle to Richardsong

for until the 1925 revision of the atetutes be-
came effeotive, the two years' statute of lim-
1tation rap agalnst delinjuent taxes due an
independent school distriot. YHereford Ind.
3ohool Dist, v. Jones {Tex. Civ., App.} 23 3,
W, {24) 890. As regards the taxes sued for,
which thus had alresdy becorne barred, the
right to the defense of limitation had becone
vested i{n Richardson, and this ri-kt could not
be taken away by the Legislsture. :(sllinger
v. City ¢ Ticusion, €8 Tex. 37, 3. 3. ¥. 249.
3ut it is elso settled by the decision in the
Bereford Iplerendent Schoel District Case
cited adove, thet dy adopting certein statu-
tory provisions there polnted out, as psrt of
the Reviged Statutes of 1925, the Legislature
storred the further running of limitation
against school distriot taxes. Ths sffect of
this acticn of the legislature was to render
unavailable to Rkichardacn the defense of two
years' lixzitation as ragaréds all suoh taxes as
were pot alresdy barred when the Revised Stat-
utes of 1988 becare affective.”

In answer to your firest gquestion, therefore, it is
the opinion of this Department that as to taxes, lnterest and
penalty assessed by an independent school dlstrict which hed
not beooxme delinguent two years or more prior to September 1,
1925, the same are not barred by the iwo year statute of
limitation under the holding of the above quoted authorities.
You are advised that this 18 true as to the interest and
penalty sued for by a school distriot as well as for the tax
iteelf, :
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*(Z) Does the two year 3tatute of Limitstion
bar an sotion by s aunlolipal ocorporation to recover
penalty and interest on delinquent taxes, es dis~
tingulshed from the tax ftself?”

Article 7343, supra, under the authority of the above
quoted oases, makes Artlecle 7329, supra, apply to inderendent
sohool districts, Artiole 7343 is applioedle to eities and
towns as well as independent schocl distriote and it therefore
follows that the rule previocusly amnounced as to suits brought
by lrpdpendent school é¢lstricts would epply to smits orought
by cities and towns. There would be =n exceptioa, however, in
@ cass where the cnarter of a oity or town contains rrovisions
specifioally relcuting to limitations Berring delinquent taxes.

"{3) Does the two year Siatuto of Linitetion
bay an sctiocn by the County to recover penslty and
interest or delinquent texes, &s distincuished from

the tax itself, on the various portion of the tax;
that (=:

Ya., that porticc of the penalty c¢nd interest
on the delinjuent tax leviod by the County for the
benefit of 2 common school distrioet?

*"b. that portion of the pensaliy ané interest
on the delinguent tax levied by the county for the
roed £nd bridge fupd;

*e. that portion of the renalty and interest
on delinquent taxes levied by the county for the
benefit of the oounty itself;

*“a, that portion of the penalty and interest
on delinquent taxes levied dy the oounty for the
venefit of the 3tate of Texas?”

Articls 2798 of the Revised Civil Statutes provides
in part as follows:

"The commissiocers oourt, at the time of levy-
ing texes for oounty purposes, shall also levy upon
sll taxable property within say eommon achool dis~
triet the rate of tax sc voted if a specifie rate

L
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hus bee= voted; otie:wise said court shall levy

such a rate within the limit so voted as has deen
determined by the board of trustees of said distriet
and the occunty superintendent and certified to said
oourt by the county superintendent. If such tax has
besn voted arfter the levy of county taxes, it shall
be levied at any neceting of sald court prior to the
delivery of tle assess.ent rolls by the assessor.
The tax 2asessor shall asseds zaid tax as other
taxes are assegsed and make ap abstract showling the
axount of agecial taxes assessed azainst each school
distrioct in his county snd furnish the saze %o ths
county surerintendent oa or defofe the first day of
September of the year for whiech suclh taxes are ass- -
essed, The taxes levied uron the real property in
said distriots shall be &8 lien thereon snd the same
shall be sold for unpeid taxes in the ranner and at
the time of seles for State and gounty taxes. The
tax collector shall eollect sald taxes as other
taxes ere collected,”

Therefcrs the some rules would apply ss to the bringiang and
as to applicable defenses to the portion of & tax sult ocn-
cerning the delinquent tax, interest ond renalty of a common
school district as would apply to the portion of the sult
concerning the delinquent tax, interest and penslty on State
and county tares. 7rom what has been previously said, we
nave concluded thet limitetlon may not be urged to bar the
collection of tre delinjuent interest and penalty on State
end county taxes because of Artlcle 73E9, supra, arplying

to such tax suit.

Yours very truly

ATTCRNEY GENLRAL OF~TEXAS

sy
Billy dberg
Asgistant
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