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sexr Eirt Opinton :

Re: (a)  ¥hely ne \&rafted
to the UniteX ea

1R a vacancy exlets, -
thé eohnissloners' court
fay HAeolere the office
ran$ And eppoint &

. This willZ agksovlxdge redeint
Janusry £0, 194), rraucdiing\the opipion of this depart-

rRe eYectel in the liovexber elegw

Qf Fpéeinot No. 1, Hacogdeches
el or bafore ths firet dey
, he cualifled as suoch cvonstable
g ohth of office and filing hle ofe

Ych bond was anvroved by the Coue.

s érafted into the United G%ates

Arny fog ¢ years training, or more ap &n CROT{Z-
ige, that he will 1leave hie office and
be inducted in the United States Army,

111 hip leeving the office cerecate & vacancy

&8s Constsdle of Precinot No. 1, Nacogdoches County,
cxag; 1L this question ls anewered in the afflir-

mative then, does the Commigsionere' Court have the

Power unier the constitution and laws of this atate
10 cdeolsre & vacancy in the oconstables coffice of

¥recinect Yo, 1, ¥acogdochas Coundy, Texas, end doeg

the Conmicssioners' Court under the conativution and



- “  am

ponorsble L. B, Fouler, Page 2

lave provide that the Commliesicnerd Court can ap-
point & guitable man to f1ll the vacancy,®

Ve ghall set forth below the pertinent constitu-
tionsl and statutory provisions!

SCounty Julges, ocounty attorneys, clerkes of
the Iistrict and County Courts, Justiceg of the
peacs, conatables, and other county officers, ney
be removed by the Judges of tho District Courts
for incompetency, official misoonduct, habitual
drunkennegs, or other causes defined by law, upon
the cauee thercfor belng set forth in writing end
the finding of its truth by & Jury.*® Article 5,
Beotlion 24, Constitution of Texms, _

411 civil officers ghall recide within the
State; and &1) districet or county officers within
their distriots or counfies, and ehell keep their
offices &% such places as mry be required by law;
end feilure to comply with this condition ehall
vaoate the office s0 held,® Article 16, Section
14, Constitution of Texes. .

The court ghall have power to f1il) vacesncies
in the office of! county Jadge, ocounty clerk,
cshexiff, county attorney, county treasurer, county
surveyor, county hide inspector, assossor of texes,
collector of taxes, Justices of the resce, constables
end ¢ounty superintendent of public instruotion,
Such vagancies shall be £illed by e majority
vote of the meabers of ezld court present and
voting, and the person choson shall hold office
until the next general election.® Article
2355, Vernon's Annotated Civil Statutes.

*A11 digtrict and county ettorneys, county
Judges, commissloners, clerks of the district
&nd county courts end single olerks in counties
vhere one olerk digonarges the duties of distriot
end county clerk, county treasurer, sheriff, ooui=.
iy swveyor, acsesesor, colleptor, constable, cat-"
fle and khide inspector, Justice of the peace and
&ll county officers now or hereafter exiesting by
authorlity either of the Constitution or laws, may
be repoved from office by the Judge of the dlstrict
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court for incompetenoy, officlial misconduct or be-
coxzing intoxicated by drinking intoxicating liguor,
86 & beverage, whether on éutly or not; nrovlded
guch officer ehall not be removed for becoming
sntoricated when 3t avpears upoen the {riel of such
officer that euch 1ntﬂxication vas produced by
drinking intoxicating liquors wpon the direction
and prescription of a duly licensed praoticing’
physielan of this State.® Article 6970, Vernon's
Anuotated Civil Statutes.

As ve unterstand your recuest three guestions are
sresentedl (1) Does a vecancy exist in the office of
‘ensteble under the faots related? (2) May the cozmissioners!
¢ourt declare the office vacant? {(Z) Fey the commissioners!
ccurt appoint & nevr Oonsteble? :

In Ehlinger v. Ranking, 9 C. &, 424, 29 S ¥, 240, -
the oourt held that under Seotion 24 of Article 8 of the Con-
stitution of Texas the oommiemionersg! court has no Juriedio-
tion to determine whether a county officer, by chenging his
recldence, has veceted nles office; that this juriséictlon
under the Conetitution liee with the dietrict court.

The court further held thet while s Judgment of the
czatrict court declaring a2 veenncy ig not necessarily & cone
¢ition precedent to the exercise of the sypeintive rower by
the comniesionors' court (under &rtiole 5. geotion 21 of the
Constitution, Avticle 2355, V.A.0.8., 1926) 1f a veaosncy in
fact exints, the determinstion of the guestion of vacaney .
can be made only by & district court, ' :

Hamilton Y. ﬁlng {T.C. A, 1918) 206 S.%. 153, 1s an
t1a0at fdentioz) cnge. In 1916 aprellant Hamilton wos - .
duly sleoted to the office of County Attorney, had entered

+on tha duties 0f his office snd had apnolnted & dejuty.
In 1918 he wes involuntarily inducted into the Army of the
nited States of America; and in Eeptember of the same year
the conmicglonzra' court declarsd the office of county
sttorney to be vacant and arpointed aprellae Ying county
tttorney notwithatanding that s»p2llant Famllton®s dsputy
or a"ﬂlst“nt atsorney had at a1l tim2n diccharead (during
tprellent's absenco) the dutles of the office.

In reversing snd remending the case for further
Froosedings the court zald!
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¢ & ¢, ZXhere conn be nn énubt of the correct-
nege nf the contsanti-n mede by anrcellent thst the
comissionera! court » ¢ounty in this strte
ras no autharity 2or —over $o remove from
office eny county officiel or 1a declere a
yapsnev in env such office, but _sue: sutherity

- geeqs to _he verted mlone 1n the dictriet conrt,

Constituticen of the State of Texas, Art, 5
24, It is provided by EBection 21 of the game
Article of the Constitutisn, however, trhat, in
cese of & vacenoy in the office of county

.attorney, the ocommlssioners' court of such
.county shall have power to appoint a county -

attorney until the next gencral electlion. Eee
elso, Enlinger v. Renkin, € Tex, Civ,App. 424,
29 S, ¥. 240. The quecz=ti-n kere to be detar~
pined s, nobt whather the commieasiznere!

court of Sshine County «ag autnarizoc to
declare s yacany in the of:ice of county
pttorney of £-pine County, but the cuestion
je: »ae there & vacsney in_such office to be
£311led by thet court by anrointaent st the

C $ime 1t unéertook to do 0 bv ewvnointinz the

eonelliee Yo such office, anpd wvee such veeancy
shovn by the vleadinrsin thie cage?

“¥4g steted above, it is elleged by aurellant
thet he vwas e citizen of Ssbine County, snd
that he wes only toaporarily aveent from the
ceunty, aad that he had never dbeen in sny
menner imeeached by any competent authority,
nor hig office declered vacant by eny su-
thorized tridbunal, snd thet the duties of
the office vere still being éiecharzed by him
througn his legally constituted eeslstant. On
the other hand, the showing made by adrellee
in hig snswer was, not that ajpellant had
removed pernanently from Sabine County, ‘
but siwply that he vweo absent from the coun-

¥y at the tize of the aotion of the commig-

aloners! court in deolaring the offioe vacant
and avpolnting evpellee thereto, and that
eppellant had been so absent frow sald coun-
ty since Xareh before euch ectirn on the
part of the commissicnsrs! court in Sentem-
ber following, &nd that such absence wae
caused by the faot thet appellant hed been
1nducted 1nvoluntar11y into the #rry of the
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United States. This sllegati=n of the ancwer

...... s that aprellant was actusl-~
" 1y ebeent from £rbine county et the tiwe of
guch eation on the pert of the comzissioners!
court; but as to how long such absence would
continue wes not shown, nor wvas any fact
alleged in the snewer from which the dura-
tion of aspellant!s absence could bes determin-
ed, other than tre slatement thet he was in the
nilitary service of the United States in-
voluntarily.

TATEar vory _careful investisntion, we
bave been unable to find any atatute of thie
gtnte or ~rovisicen of the CUsanetitution waich
goolsres that an sbsenca fram the county of
one _of ite o(ficiels, “ho shall he engnaced ap
g nrivate eoldlspr in the Aravy of the United
Ctates, shell ere-te g vacmney in tne offlice
of sguch ofrteisnt; end, in the ghrenge of e£ny
euch onrevisicn, we ere of the cvinlon that
the cormigal-nors' ¢ourt $n thie Snrtsnce bed
no _sutherity ta rdeglare the office of enun-
ry etisrney vacang, pné to smiolint emrellae
Iherets, but that, In the soacnce of sueh oro-
yision, the suthority to determlpne and deoglere
such: guerticn waa vested in the district
gaurt _of taebine County,

e G o -

$£nd_so, 1t muat be #nid here that the
mere involuntary ahsence of annellant from
Exabine County, eg _elleged in tie rnegver of
g nellese, with nn furti-er steptemsnt cg to
the durstion or wyobzple durstion of that
8bgsence, A&i¢ not, in sur oninion, £how 2 VAe
cenecy in tne office of the county stternsvy and

gutharizine tha conmleni-nereg! court to eoe-
roint g-nellen tn that office. e wnuld not
be undercstaid ne haldine thet the Tnets nand
eircunatances touchine aw+ellant'!e rhsonea
Troa enld ecaunty under esue~ clrcunstences
2ipgnt not de annwn to ha suel 2e th 2ute~rize
the distriet eoaurt of that e~unty to declare
the of~ice aof county stiornay veceand; but
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such & showing has nst been nads by the
vleadlings in thie case unon whick alone the
dletriot Judge ected in éonring (e temparary
injunction, and for L3t reason 2 gre of

the opinion thet, as the plesdinge etcod, an-~
vellant was entitled to the wilt as prayed

for, and thst the district J.:dge erred in deny-
ing seme,* (Undarscoring oure)

It ie our oninion that unler the facts subaitted %o
this Zdepertment the Coamiesizners! Court of lacogdookes Crunty
gay hot Ceclare tiet a vacency in the office of Consteble end
scpolint & successor to the preesnt incuwbent,

™~

It $3 our further opinion thet under Eection 24 of
article 5 of the Conetitution of Texzs ané iArticles 53970, et
sea., Vernonts Annotated Civil Stetutes, jurisliction to deter-
uine the matter of vecancy in the office of Constable s
veeted in tre district court., The suit ie in the nature of
& quc varrante gnd muszt be ingtltuted snéd e¢onducted in the
naze of the State of Texme by or uader the direction of the
county or district attorney. State v, Starnes (T.C.8.) 246
¢, ¥, 424; Reavee v. Stete (7.C.A,) 258 &, 4, B877; Johneon
v. ¥ooney (T.C.2,) £41 &, 4, 308,

Jou are furtrer advigad that in a suit to declare
tre offioe of oonstadble vacaint the one erlleged to have vacated
hle office ie.entitled to a trisl by a Jury upon fagt iseues.
daney v, Craham, 39 Tax, 1; Stste v. O'Meara, {(C.C.A., 1034)
74 5, ¥, (248) 145, If upon the triel it f¢ held trat the
office of constable i¢ vacant the Coamlesioners' Court of
. hacopdockes County wmay, acting pursuzat to Artlele 2355,

V.4,2.5., epreint e new cenestable to serve until the next
general election. '
. /’\ . | ‘ rry
s orwas Very truly yo-urs
| CONSIDERID AND
APPROVED IN
LnTED
\\ CONFERENCE

>,

ATTORNEY GEHENAL OF TEXAS

By Al?
Jamaa D, Smullen
Acelstant

\}

JTSteaw APPROVEDATR 3, 194

ATTORNEY GENFRAL OF TEXAS



