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in the eltru: industry of the 8tate of Texas by the 1aex
of prover adversising snd dissemination of infermation
necessary for the development and promotion of the sale
of oitrues fruits grown in the State of Texas; that such
unneceseary and unreagonable waste orastes ehastie
esgonomic conditlione in the altrus induatry of she State
of Texas of such saverity as to imperil the ablility of
profuesre of oltrus frults to sontribute in spprepriste
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smounts to the support of the ordinary governzental and
eduoational funotione, thus tending to inorease and
inoresaiug the tax burdene of other oitirenr for the
same purposes; that in the interest of public welfare
and genersl prosperity of the State of Texss thie avold-
abie and unnecessary loes can and should be eliminated
by aoquainting the genersl publlo with the nhealth giving
qualities of the food and/or dletétic value of Texse
citrus fruits.

*Section 2. That because the oitrus fruite grown:
in Texas ¢omprise the major agricultursl orop of the
Rlo Grande Valley section of the 5tate of Texas, ase
well as a major agrioultural orop of the entire State
of Texes, end the businese of expanding the markets
and inoreasing consumption of citrus fruits is of
public interest and because this Act is designed to
promote the genersl welfare of the Texas oitrus industry,
whioch in turn will promote the general welfare of the
State of Texas, this Aot le passed.

"Seation 3. That as used in this Act:

1. The term "Commission” means the Texas Citrus
Commlesrion.

2. The term "pereson® means individual, partnership,
gorporstion, assoolation and/er any other businese unit.

3. Toe term "grapefruit" meazne and includes only
the fruit Citrus Grandia, Osbeck, commonly aalled
grapefruit, grown in the State of Texas.

4. The teram "oranges® means and ineludes only the
fruit Citrue Elnensls, Osbeck, dommonly ohlled oranges,
grown in the State of Texas.

8. *Shipaent® of aitrus fruits shall be desmed to
taxe place when the grapcrruit and oranges are loaded,
within the Etate of Texss, 1a the aar, boat, truck or
other conveyance in whiop the sitrus fruite sre to be
transported for sale or otherwise.

8. The teru "dedler" means and includes any person
engaged in the business o5f buying, receiving or selling
oltrus fruits for profit or remuneratlion.

?. The term “hanller® meras and inoludes any person
handling oitrus fruits in the primary channel of tradse.

8. Citrus fruite shell be deemed %o be dellvered
into the primary channel of trade when any suoh eitrus
frulte are #0ld, or.dellivered for shivaent, or deliversd
for sanning and/or prosesaing into by-produdts.

8., The term “standerd packed box" mesns 1-3/8 bushels
of oitrus frults whether in Bulk or in eontalners.
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*Section 4. That the séministration of this Aot
shall be vested in the Texas Citrus Commiesion which shall
presoribe sultable znd reascnable rules and regulations
for the enforaement of the provisions thereof, snd shall
adminieter the taxzes levied and imposed by sald Aot. Sald
Commission shsll have power to cause its duly authorized
agent or representative to enter upon the premiees of
any handler of colitrus frultes and to examine or cause to
be examined by any such agenti or represeniative any books,
papers, records or memoranda bsaring on the amount of
taxes payeble and to seoure other informstion direotly
or indireotly concerned in the enforcement of this Aat.
Any person required to pay the taxes levied and imposed
by thle Aot who shall by any praatioe or evasion make it
éiffioult to enforoe the provialons of this Aot By inspes-
tion, or zny person who shall after demand dy the Commis-
sion, or any sgent or representative designated by it for
that purpose, refuse to allow full iaspection of the
prealess or any part thersof or any books, reoords, doou-
ments or other instruments i{n any way relating to the
liability of the taxpayer for the Sax nerein imposed or
shall hin€d¥ or in any wise delay or prevent such inepso-
tion, shall be guilty of a mlsdemeanor and upon oonviestion
shall be puniehed acoordingly.

*Seotion 5. That the Commission shall plan and
conduct s campaign for commodity advertising, publiocity
snd seles proamotion to lnorease the eencunp:ion of eitrus
fruits sand may contraot for sny advertiesing, oublioetity,
sales promotion, research and other neceesary services
in carrying out ths purposes and intent of this Ast.

To accomplish such purposes the Commission shall have
power and 1t shall be the duty of the Commission to gather,
ocompile and digseminate information:

{a)} Relating to Citrus Fruits and the importsnce
thereof in preserving the public health, the econemy
thereof in the dlet of the people and the importance
therecf in the nutritiocn of ohildren;

(p) Helating to the menner, method and means used
snd employed in tne produstion and marketing of eitrue
fruits and laws of the Btate regulating and safeguarding
such promotion anéd marketing;

{¢) HRelsting to trne added ocost to the producer and
dealer in producing and handling oitrus fruits to meet the
high standarde impoead by the 8tate that insure & pure and
wholesome vroduct;

{4) Relating to the effect upon the public health
which would repuli from a break-ddwn of the Texas oltrus
industry.
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(e} Relating to the reasons why producers of citrus
fruits should receive a reasonable return on their labor
ant investment;

(£) FRelating to the problem of furnishing the eon-
sumer at &ll times with an abundant supply of fine quallity
oltrus frulte at ressonable prices;

(g) Relating to factors of instabllity pecullar to
the oltrus frults industry in gensral and the grapefruit
and/or orange industry in particular, such as unbalanced
production, effect of the weather, influenee of consumer
purohasing power and price relative to the cost of other
itemsz of food in the normal dlet of people, all to the
end that en intelligent and inoreasing consumer demand may
be created;

(h) FRelating to the possibilities with referencge to
inoreassd oconsumption of citrus fruits;

() Relating to suoch other, further and additional
information as shall tend to promote more soonomical and
broader distribution and increased consumption of eitrus
fruite and as may foster a better understanding and more
efficient cooperation between produsers, deslers, handlers
and the consuming publioe; )

{(§) To decicde upon some distinotive and suggestive
trade name and to promote i1ts use in all ways to advertise
Texas cltrue frult.

“section 8. It iz hereby made the duty of the
Commission, snnually and in any event not later than
30 daye before the opening »f any shipping sesson for
altrus fruits, to carefully investigate, asonsider and
deternine the amount of funds, which, in the Jjudguent of
the Commiselon will be necessary and adequate for adver-
tising purposes for the ensuing 12 month peried snd
thereupon 1t shall be the duty of the Commliesion to
deteraine, fix and impose an excise tax not exceeding 3¢
on sach "8tandard Packed Box" of graspefrult and of oranges
grown and shipoed and not exceeding Seventy cents (70¢)
per ton of grapefrult snd oranges canned or proceesed in
tne State of Texas, for the purpose of providing the
necessary funds for advertising, provided the tax impoesed
on sontainers having ocspasity of one bushel of Citrus
Fruite shall not exoeed 2¢ per bushel container; and
provided further that if any shipment or hendling of
Citrus fruite ie made in containdres of larger or smaller
ocapaoity than herein designated, same shall have impoeed
thereon an excise tax, for advertlising purcoses, in the
ratio of the capacity of suech oontainers to the "Standard
Packed Box".
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‘Seotion 7. That, in the event any handler or
handlers shall purohase, acqulre or handle grapefrult on
s tonnage or welight bssis rsther than under the standard
packed box basis, one ton shall be conaidered egqual to or
the ecuivalent of twenty-five standard packed boxes for
tax purposes; and, in the event any hendler or handlers
shsll purohase, aoquire or handle oranges on a tonnage
or welght bapsis rather than unfer the standard packed
box basls, one ton shall be considered egqual to or the
equivelent of twenty standard packed boxes fer tax ‘
purpoees.

sg8ation 8. That every handler shall keep a complete
and acourate record of all grapefrult ané/or oranges hanlled
vy his. Buch record shall be ia such form and contain sush
other infermation as the Commission shall by rule or regula-
tion presoribe. Buch records shall be preserved by suoh
handlera for s perled of ons year and shall be offered for
inspection at any time upon oral or written demand by the
Cosnission or ite duly authorized agents or representatives.

*Section ¥. That every handler shall, at such times
as the Commission may by rule or regulation require, file
with the Commission a return Wnder cath on forms to be
presgribed and furalsisd By the Commission, stating the
number of standard packed boxes of grapefruit and/or
oranges handlel by suoh handler in the primary channel
of Srade during the period or periods of time presoribed
by the Commiseion, provided that each handler of bulk
quantities of grapefruit and oranges for csnning and
processing purposes shsll file his verified certificats or
return supported by prope weight tickets, showing the total
weights in tons and pounds of suoh citrus fruits handled for
the required periocd. All such returns shall ocontain such
further information as the Commisslon may require.

*Sestion 10. That all taxes levied and imposed under
and pursuant te the provislons of thls Act e¢hall be due and
payable and shall be pald when the grapefruit and/or oranges
oovered by tnis Act are firei handled in the primary channel
of trede. All suoh taxes shall be paid to the Commission by
the person firet handling the grapefrult snd/or orsnges
ocovered by this Aet in the primary channel of trade, except
that sll taxes on grapefruit and/or oranges delivered or
sold for canning or prooessing ehall be paid to the Commis~
sion by the person s0 danning or processing sush grapefmit
and/or eranges. The payment of such taxes shall be evidenged
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by stampe to be known ctnd designated ae "Gravefrult Adver-
tising Btampe” and "Orange Advertieing £tamps” as the case
may be, with the amount pald for euch stasps indigated
thereon, which stampe shall in every instance bde affixed

to the grade certificate or certificates showing the grade
of the grapefrult and/or orangee covered thersby, when susch
grapefruit and/or orangss are required by law to be Snspeoted
for grade and ocertification thereof, and in 2ll other cases
such stamps shall be affixed to the returns provided for

An Seotlion 9 hereof. The Comptroller of the State of Texas
shall oause to be preparsd and deliversd to the Commission
suitable stamps denoting the taxes hereunder levied. The
Commission shall ecsuse such stampe to be distributed for
payment of the taxes presoribed in this Ast and shall pres-
oribe such method for the affixing ané canoellation of said
stamps a&s shell be necessary to oarry ocut sanéd eomply with
the intent and purpose of this Act,

*Section 11l. That all taxes levied and colleoted under
the provisions of thie At shsll be pald into ths Btate
Treasury on or before the 10th day of each month. Sueh
moneys shall be kept in a epeclal fund to bs knovn as the
*Grapefruit Advertising Fund® and the *Crange Advertising
Fund® which are heredby orested, and all moneys coming into
8ald special fund are heredy appropriated and made availadble
Tor defraying the sxpenses of the administration and enforce-
ment of this Ast, All money levied and oollected under this
Agt over and above the necessary administrative expense as
provided for in this Aot shall De spent exclusively for the
carrying out of the purposes and intent of this a¢t as herein
provided. Provided further that all acney eollected under
this Act on taxes levied againet grapefruit and/or oranges
that are canned or proosssed, over and sbove a falr prorate
proportion of the necessary administrative expences as pro-
vided for in this Act, shall Ve epent exclueively for grape-
fruit and/or oranges so oanned or processed. Provided fur-
ther that in cases where grapefrult and oranges are ddvertised
Jointly each fund shall only besar ite prorats share of sush
joint advertieing. All taxes levlied hereunder and ocollected
throughh sale of eald stamps by the Commiseion shall Dbe patd
to the Comptrolier of the State of Texas for payment into
salid Grapefrult Advertiesing Fund, respectively.
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ffeotion 12. That all ocoets, expenses and obdbligations
inourred under the provisione of thie Aot shall be paid out
of the Grapefruit Advertising Fund ant¢ Orange Advertising
Fund, respectively, upon warrant of the Comptroller when
vouchers therefor are exhibited, spproveé by the Commission.

"ceotion 1¥. That the provisione of thls Act shall net
apply to grapefruit and/or oranges oonsumed for domestiec
purposes on the premises wvhere produced.

"geation 1l4. That any handler who faile to flie a
return or to pay any tax within the time recuired by or
pursuant %o thie “ct shsll thereby forfelt to the &State a
penalty of five ner centum of the amount of tax determined
to be due, as vnrovided in this Aot, plus one per oentum of
such amount for each month of delay or fraction theresof
after the expiration of the first month after such return
was recuired to be filed or such tex became dme; but the
Comaission, if satiefied Shat the delay was exousable
may remit all or any part of such penalty. Bueh ponaitr
shall be paid to the Comptroller and éisposed of as pro-
vided with respect to moneys derived from the taxes levied
and imposed by this Ast, ‘ :

"Section 16. That no common Carrier, or other carrier,
or person shall szccept for shipment er nﬁip or transport any
grapefruit and/or oranges vhere atamps evidencing the pay-
ment of the taxes levied and imposed hereunder are not
affixed to the grade dertifioate menti>ned snd referred to
in BSeetion 10 hereof.

*gection 18. That the pewers and duties of the Commis-
sion ehall inolude the following!

“i. To adopt and from time to time alter, reseind,
modify and/or amend all proper and necessary rules, regula-
tlones and orders for the exerdcise of ite powers and the
performance of ite CGutles under this Act.

82, To emprloy and at ite plessure dlssharge an adver-
tising manager, agente, advertiesing agencies and such
¢lerical snd other help as 1t deems necsseary and to outline
their powers and duties and fix thelr compensation.

tx_.  To make in the neame of the Cogmission suoh sdver-
tiring contraots and other agreemente,
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*4. To xeep books, reoords and sesounts of all 1ite
doinge, whish hooks, reeords and aecounts shall be open
to inspection and audit by the State Auditor at sll times,

*s. To purshsse or authorize the purchase of all
offioe egquipment and supplies and to inour sll other
reasonable and necessary expenses and obligations in eon-
neotion with and required for the propsr carrying out of
the provisions of this aot.

8. 7To investigate ané cause prosecution to be
instituted for violations of the provisions of this Act.

Sgeotion 17. That any person who shall violate or
aid in the violation of any of the provisions of thls aot
upon sonviotion thereof shall be punished by a fine of not
more than Five Hundred Dollars or iaprisonment for a period
net to exceed ninety days or both such fine anéd imprieon-
ment in the disoretion of the Court, and all fines eollected
for violation of this ast shall de paid into the Grapefrult
Adverti#ing Pund ané/or the Orange Advertising Fund.

*Section 18. That this aot shall be liberally eon-
strued, znd if sny {urt or portion theresof be declared
invalid, or the applisation thereof to any person, sirsum-
stanees or thing is declared invalid, the validity of the
remainder of this a0t and/or the applieability thereof
to any other person, eircunstance or thing shall mot be
affected theredy, and it 1a the intention of the Leglsla-
ture to preserve any and sll parts of said aet if possible.

"Seotion 19. That all lavs or parts of laws in con-
fliot herevith be and the came are heredy repealed.

f8¢otion 20, That this Aet shall take effect immeliately
upon its passage and approval by the Governor or upon its
becoming a lav without such approval, and shall remain in
foroe and effect until September 1, i94a, after which date
this Aot shall be of no further force @ ¢ffect.®
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Seotion I of Artiale VIII of our Texas Constitution
providest

“Taxes shall be levied and collected by general laws
and for public purposes only."

Seotion 8 of Article XVI provides!

; "No appropriation for private or individusl purposes
shall be made."

In our opinion No. 0-3108, a copy of which 1a enclosed,
this department had occasion to consider a very similar question.
Ve weres there passing upon the constitutionality of H. B. No. 138,
levying an oosupation tax on rice to finanoe an advertising and
promotional campaign for that industry. Ve held H. B, 136
unconstitutional besause 1t sonflioted with Zection 3 of Artiele
VIII and Seotion 6 of Article XVI of the Constitution of Texas.
The reasoning and authorities oited in Opinion No. 0-3108 are
peoculiarly applicable here and for preocisely the reasons thsre
glven 1t 1s our opinion that the proposed Citrus Adversieing
Act sontravenss Becotion 3 of Article VIII and Seotion € of
Artiocle XVI of the Constitution of Texas.

Sections 1 and £ of Artiocle VIII of the Constitution
of Texas provide:

“Seotion 1. Taxation shall be equal and unifora. All

property in this ftate, whether owned by natural persons

- or eorporations, other than municipal, shall be taxed in
proportion to its value, wilch shall 50 asosrtained as may
be provided by lawv. The Legislature may impose & poll tax.
It may also impose ocoupation taxes, both upon natural
persons and upon corporations, other than munieipal, doing
sny business in this State. it may alse tax inocomes of
both natural persons and corporations other than muniecipal,
except that persons engsged in mechanical and agrioeultural
pursuits shall never be rsquired to pay an odcupation tax;
Provided, that two hundred and firty dollars worth of
household and kitchen furniture, bdelonging to each famlly
in thie State shall be exempt froa taxation, and provided
further that the occupation tax levied by any eounty, oity
of town for sny year on persons or ocorporations pursulng
eny profession or business, shall not exceed one half of
the tax levied by the HState for the same period on such
profesaion or business.”
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*Seagtion 2. All ocoupation taxes shall de equal and

unifora upon the same olass of subjests within the limits
of the authority levying the tax; but the legislature may
by general laws, exeapt from texation public proeperty used
for public purposes; sotual places or {of) religlous werskip,
elso any property owned by a church or by a striotly religlous
society for the exolusive use as & dwelling place for the
ainistry of such ghurch or religious seciety; provided that
such exemption shall not extend te more property than ig
reasonably necessary for a dwelling place and in no svent
more than one aore of land; places of burial not held for

. private or corporate profit; all bulldings ueed exolusively
and owvned by persons or assosiations of persons for sshool
purposss snd the necessary furniture of all schools and
property used exclusively and reasonsably neseseary in
eonducting any association engaged in premoting the reli-
glous, aedneational and physical development of boys, girls,
yOuUng men WY young women operating under a State or Katlonsl
organization of like character; ale¢ the endowment funds of
such institutions of learning and religion net used with &
view to profit; and when the same are invested in bonds or
sortigages, or in land or other preperiy which had been and
shall hereafter bs bought in by suoh inetitutions under
foreclosure sales made teo satisfy or protesct sush bonds
or mortgages, that guoch exemption of sueh land and property
shall continue only for two years after the purechase of the
sane at sueh sale by such instéitutions and no longer, and
institutions of purely pubdlic charity; and all lavs exempt-
ing property from taxation other than the proeperty aboeve
msentioned shall bde null and vold.*

Bection 3 of Artiocle YII of the Canstitution of Texas
provides: '

*Beotion 3. Cne~fourth of the revenus derived from
the State oocupatlion Saxes and poll tax of one dollar on
every inhabitant of the State, between the ages of twenty-
one and slxty yesars, shall de set apart annually for the
benefit of the publie free schools; . . .*
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For the resesons set forth and under the authorities
cited in opinion Ro. 0=3106 you are further advised that the
proposed Citrus Advortlalng Aot levies an "osgupation tex"
upon those "firet handling® oitrus fruite. It*is therefore
our further opinion that the proposed Act depairte from Seotion 3
of Article VII of the Texas Constitution in thut one-fourth of
the revenue to be derived thereunder is not set apart for the
benefit of the public free schools.

Ye are enclosing a gopy of our opinion Ro. 0-3108 here-

with. ‘
Very truly yours

%f’m W\:Tmmlﬂ ) Ot Y
FIRST ASSISTANT y ’OM‘J
| %se D. emullen

ATTORNEY GENERAL
Assistant

JDE:ANE-
ENCLOSURE




