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GERALD C, MANN
ATTOMNLY GENERAL

Honorable Homer Leonard, Speaker
House of Representatives

47th Legislature

Austin, Texas

Dear Sir:
Opirion No., V-~34B¢
Res Consti Houss
Your letter of Vay - this
departrent a request for an pdon O the constitutione-
ality of House Bill 46, pex ore\the present lLeg-
islature.
" "An Aot en 2\of House Bill
258, Chapt he General Laws
of the Reg L5th Legislature,
levying g the proceeds of a desa~

: s insurance premium
pance/ and returan premjiums
Y the” Firemant's Relief and
Y by sald Chapter 125 of
{r Session of the 45sh
slaring an emergency.,

Amend House Bill 46, by striking out all
the enaoting cleuse, and inserting in
‘ereol, the following:

"1Section 1, Thet Aotas 1937, 45th legis-
lature, page 229, ohapter 125, seation 2, be
aerenlded 80 a8 to read hereafter as follows:

-

wo
SOUMUNICATION I8 TO 8L CORSTRVRD AS A DEPARTHEINTAL OPINION UNLESS APFROVED BY IHE ATTORNKEY GENERAL ON FIRST ASSIKTANY
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*Seotion 2, For the purpose of providing per-
renent funds and revenue for the Firemen's Re-
lief and Retirement Fund hereby oreated, there
ie hareby levied and assessed against every in- .,
sureance corpoeration, Lloyd's, or reeiproocals,
-and eny other organization or oonocern transact-
ing the business of fire insuranoce for profit
within this State an annusl tex of two (2} per
centum upon its grosg fire insurance premium
receipts, ZEvery auch fire insurance carrier,

at the time of riling its annual staterent,
shall report to the Moard of Iansurance Commis-
sjoners the gross amount of fire insurance prem-
fiuss received upon propervy looated in this
State during the preceding ysar, and the gross
fire.insurence premium receipts, where referrved
to in this law, shall be the total gross amount
‘of premiurs received on sach end every kind of
fire lnsurance risk written, exoept prexiums
received fron other licensed ocompanies for re-
insurance, less return premiuns end dividends
rajld policyholders, btut there shell be no deo-
duoction for premiums paid for reinsurance, The
gross fire insurance prenmiun receipts, as sdove
defined, skell be rencrted end shown es the
srapiux receints, stazting fire insurance prem~
lum receipts scparately fron othsr prenium re-
ceipts 1ia ths report to the FHoad of Insurance
Cormissioners by the insurancs carrlers, upon
the sworn staterment of tvo prineirel officers
o2 such carriers, Upon receipt by the Bourd of
Insurande Commissioners of the sworn statements,
showins the groas fire insurance premium re=-
ceipts of such carriers, the Eoard of Insurance
Commissionar»s shall asertify to the State Treas-
urer the amount of Taxes dus by sach insurance
ocarrier, which tax sh2ll be pald to the State
Treasurar, on or hefore the first of Maroh fol-
lowin~ and the Traaaurnsr shall issue his receipt
to such ocarrler, which shall be evidence of the
payzent of suoh taxes, Mo such oarrier shall
recoive a neraft to do husiness in this State
until all such taxes are paid, Tuils aot shall
be cumulative of and in addition to all other
taxing statutes of this 3tate, Sald tax, less
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the proportion thereof for public school pure
poses, shall be set eside, deposited into and
transferred to and for the use, benefit, ard
purposes of said Firexen's fiellof and Retire- :
rent Fund and/or disbursed therefrom as herein
provided and directed,

"Seotion 2, The faot that the general in-
surange oooupation tax laws, Artiocle 7084 Texas
Revised Civil Statutes, as amended, have been
amendad oreates a neoessity for the amendrent of
a0t 1937, 45th Legislature, page 229, Chepter
125, seotion 2 80 as to conform thereto in plen
tor the sake of better administration, and the
faot that there is now no effective revenue for
the support of the Firemen's Relief and Retire~
ment Fund, create an emergenoy and imperative
publio necessity that +he Constitutional Rule
requiring all bills to:be read on three several
days In each House be suspended, and such rule
is hereby suspended, and the like neocessity ex~-
isting that the Constititionel Rule that no law
passed by the lLegislature shall teke offeot until
ninety days after adjourament of the session ay |
whioh it was enacted be suspended, and suoh rule
is hereby suspended, and this Act shall take ef-
feot from and after its passage, and it iz 8o
enaoted, '"

House Bill 46 is proposed as an arendment to Seo-
tion 2 of the "Firemen's Pension and Rellef Law",passed by
the Forty-fifth Legisleture as House Bill No, 2%8 {ocarried
in Vernon's Civil Statutes as Artiocle 6243e)., The originel
Section 2 was held to be invelid by the Austin Court of
Civil Appeals in imerican Allience Insurance Company v,
Foard of Insurance Commissionera, 126 S, W, (2d4) 741, wris
refused, The ground of the decision was that provision of
the original Seotion 2 whioh prochiblted the tax therein
levied from being taken into consideration in fixing the
rates to be charged for fire insurance by the companies
involved, This objectionadle provision is nct found in
House Bill 46.
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In passing upon the constitutionality of House
8111 46, 1t will be necessary that the .constitutionality
of Article §243e Ye determined insofar as the valldity of
House Bill 46 may depend upon the validity of the law of
vhich it will 4f enacted oonstitute a fart. Because of
the length of Article 8243e, we will not attempt to copy
the rrovisions thereof in this opinion,

The first question vhich arises in considering
the constitutionality of Eouse Bill 48 appears on the face
of the bi1l, to-wit: May the lLegislature levy an oooupa-
tion tax on those engeged in a particular kind of dusiness
for profit, oxcluding from the oparation of the taxing
statute those engaged in the same kind of busirness, »ut
not for profit? This involves the constitutional require-
ment of Article 8, Seotions 1 and 2, that taxation shall be
equal and uniform and that ocoupation taxes shall be equal
and uniform ™upon the samo class of sudbjeots within the
1imits of the authority levyinz the tox, o » +"

Sinoe this question has been answered in the affir-
rative by our Opinion No. 0-3438, addressed to you under
date of Yarch 1, 1941, we wiil underteke no further die~
cussion of the questicn in this ¢pinfon, -

In this oconneotion, however, it has been suggested
that Zcuse Fill 46 is unconatitutionel because property own-
ers, aM insuranoe concerns pot opereting for profit, are
not sudbjeoted to the tax, dut rscelve the benefits of the
protestion accorded by the maintenance of fire-fighting
organizations, This argument assarts the proposition that
1%t 1» essential to the velidity of a tax thet the proceeds
of the tax be expended for the benefits of those upon vhonm
the tax is levied, as vell oo the proposition that olassifi-
sation for purposes of taxatlion must emdrace all of those -
who mey benefit by the expenditure of the tax moneys and
none vho ¢o not so denefit, Thie is a misconcepition. 4 tex
is not an assessment of benefl ts. \Vhere taxes lovied are
othervise lawful, the taypayer ocnnot complein that the
benefits derived frox the expenditure of the funds ere not
proportioned to the durdens ixrosed uron him, “here need
b2 no relation between the ¢lase of taxpayers and the pur-

pose to whioh the proceeds are aprlied. Carmichasl v. Southern

Coal and Coke Corpeny, 30L U, S, 495, 81 L. Ed., 1245. The

Ty
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rule that classification mede dy a2 statute must rest upon
some ground of difference having & fair and substantial
‘relation to the objeot of legislation doea not require

that the clessirfcation made by & taxing statute be related
to the purpose for which the proceeds of the tax are to be
spent. New York Rapid Transit Corp. v. New York, 303 U. S,
573, 82 L, Bd. 1024.

It 15 likewise suggested thet becsuse other State
taxing statutes levy oococupation taxes upon the same class
of subjects covered by House Bill 46, House Bill 46 is voia
as gonstituting "double taxation”™. There is nothing in
either the Tedoral or State Constitutions forbidding “doudle
taxation” per se, For{ Smith Lumber Co. v, Arkansas ex rel,
.:lrbuokle,'zr)l U. 8. 532, 64 L, Ed. 398, What i» Qomonly
reforred to as "double taxation”, in the objectionable sense,
is inequality of taxation based upon erbitrary discrimina-
tion. ving the pover to clessify for t he purpose of taxing
ocoupations, the Legislature likewise has the power to tax
one olass of subleots and to determine the amount of tax to
be exacted of this class of subjeots. So lonz as the classi-
fication 1s not arbitrary and there is no disorimination bve-
tween the members of the olass, it is immaterial that two
taxes of the sare gharaocter are lald upon the members of the
claes, instead, as might be done, of one tax equal in ‘burden
to the burden effected by the total of the tvo,

irticle III, Section 48, Artlole VIII, Seotion 3,
end Article XVI, Section &, of our State Constitution pro-
hibit the levying of taxcs and the appropriation of the
proceeds thereof for privete, as distinpguished from pudlie
purposes, Article III, Seoctlion 51, denles o the legisla-
ture the power to make or authoriza "any grant of pubdblie
money to any individual, association of individuvals, munioi-
pal or other corporation whatsoever, ., .* artiocle fII,
Section 44, provides that no grent of moneys shall be made
to any individuel except the saxe shall kave dbeen provided
for by proexisting law, V¥hile, admitiedly, the State might
provide a system of pensions and disadbility benefits for its
employeses without thereby violating the constitutional pro-
visions (Byrd v. City of Dallas, 118 Tex. 28}, it is urged
that firemen ere not employees of the State, but of the munici-
palities, and that, therefore, the law makes & grant of pub-
1io moneys in violation of the above Articles of the Consti-
tution.

<~hHd
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For the purposes of this opinion it may bde ooﬁ-

.0e8ded that firewen are not State employees and that the

Aot does not meke them such., ie d0 not attempt the de-
cisfon of that question. HNevertheless, it appears to us
that the validity of the law as agalnst suoh objections

to its constitutionality is susteined by the decision of
our State Supreme Court in the case of Rriedmen v, imerican
Sur;;leompany ol ilew York, et el, handed down on April

9, 1941,

In that case, the majority of the oocurt sustain-
ed the oonstitutionality of the Texas Unemploymen t Compen=-
sation Law., That law provides "insurance or compensation
for the employees of a certain olass of employexrs during
involuntary unemployment."™ Thet law levies a tax upon em-
ployers within its terxs, to be pald to the Cormission and
deposited in a speclal fund which the statute permanently
appropriates for the purposes of the law. The benefits

~ provided by the isot are nct payable to all persons employed

by others, during periods of involuntary unemployment, but,
generelly speeking, only to erployees of employers who em-
ploy e=ight or more erployees, Certain olasses of employment
are sxcluded from the Act, zxong them employment by the State,
its instrurentalities and politicel subdivisions; agrioul-
turel lebor; employment in privete hores; employment on
vessels on the navagable vaters of the United States, employ-
rent under certain rcelatives; and employment in certain types
cf religious, chariteble, solentific, literary, end educa-
tional orgenizations, Payments to the employees under the
provisions of the law are without reference to the question
of need,

The oourt sustained the constitutionality of the
Texes Unemployment Compensation Law as against the follow-
ing oontentions:

1. That the exemptions rendered the Act viole-
tive of Constitution Article I, Section 3, &= a denisl of
the equal protection of the laws.

2. That the law violated Constitution Artiole I,
Section 16, prohibiting the bassage of any rill of attainder,
ex post faoto law, retroactive law, or iaw icpeiring the
obligation of contraotis.

3. That the law violeted irticle I, Seotion 17,
respecting the taking of private property for publio use.

4, That the law violeted Article I, Seotlon 19,
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the due prooess clause of the Texas Constitution.

5. "hat the law levied a tgx and appropriated
the proceeds thereof to other then "publio purpcses”,.in
violation of Artiole III, Section 48, iArtiole YIII, Seo~-
tion 3, and Artiole XVI, Secotion 8.

6. That the lew grented public xoneys to private
individuaels, in violation of Artiocle III, Section 351,

7. That the law appropriates the proceeds of the
tex permanently, rather than for not more than tvio years,
in violation of Artiocle VIII, Section 8, of the Texas Con=-
stitution,

We are bound to apply the decisions of our State
Supreme Court in the determination of questione presented
to this department, and the opinion of the majority in the
Friedman case appears to sustain ia principle the oconstitu-
tionality of the Firemen's Pension and Telief Law, If any-
thing, the case of the Fireren's Pension Law is the atrenger,
for the services,rendered by firemen are pudbli¢ or govern-
zental in charaoter, basing en exeroise of the authority and
duty of government to protect the oitizens, not only as re-
- speots his physical safety and well-being, but in the enjoy-
ment of his propexrty. Article I, Seotion 3, of the Consti-
tution preserves the authority of the sovereign to grant ex-
clusive pudblic emoluments in consideration of publiec services,
And if it be urged that the services are net rendered to the
State, but to the municipality, the answer is that the Fried-
man case sustains the grant of moneys oollected through the
exertion of the power of taxation to persons who are employees
of private individuals and concerns, and whose employment 1s
not in the discharge of a governcental funotion, on the
ground that the moneys are devoted to the rellef of unemploy-
ment, a publiec purpose, and that the compensation is not a
gratuity, but earned by the services performed in private
enterprise. If the relief of unemployment is a publio pur-
pose, certainly the expendliture of moneys as an induocezent
to individuals to render publio service in the proteotion
of 1ife and property from the hazards of fire serves a pub-
lic ypurpose. If the renderins of service to private employera
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engaged in private business places the grant of unemploy-
rent benefits withcut constitutional condemnation of
"gratuitiea™ without the rendering of service in a pudlia
employment se'ves the sane purpose with respect to thae

‘benefits provided by the ¥iremen's Pension Law.

The deoision in the Friedman ocase likewise ob-
1izes us to rejeoct the contention that, in appropriating
the proceeds of the tax permanently, the Ast violates ~rti-
cle VIII, Seotion 6, limiting the appropriation to two
year periods. In the Friedmen case, the court, in sustain-
in2 the Aot as en exertion of the taxing power of the State,
recoznizes and affirms that taxes ¢en be levied oaly for
public purposes, dbut, nevertheless, holds that the proceeds
of the tax there involved are "not the proporty of the
State in .any capacity, but, , . & trust fuad to be held
out of the State Treasury, . « . in the hands of the State

" Treasurer as Trustee” for the benefit of those to vhom the

benefita provided by the Act may be payable. The fund in-
volved in the Firemen's Pension law 18 of the z3ame charaoter
as that involved in the Friedman case and we a~e therefore
ccnstrained to apply the dootrine of that ocase to the in-
stent situation. :

In any event, however, s obvserved in the Friedman

‘cgse, the invelidity, if eny, of the appropristion of the

funds, for more thea two ysars, would not invalidate Hcuse
Bill 46. It would not affeot the collection of the fund,

but the suthority to disburse it, and may dbe cured by diennial
reappropriation of the fund for the purposes for which the
fund is created,

It is urged that the originmel Act (House Bi1ll 258,
45th Legislature) is invalid beceuses conteining more than
one sudbjeot in the title, in violation of Seotion 35, Artiole
11X, Texas Constitution., This odjection is without merit.
The title 48 concerned with but a single subjeot, the pro-
viding of the oomprehensive system of pension and disabllity
benefits to firemen,-~- and the provisions of the title and
of “he Aot itself are £ll germane to this single purpose.
Zobbina v, Limestone County, 114 Tex. 345, 268 S, W, 9165.

The objection that the 4ct violates Artiole 1II,
Section 44, of our Constitution, by providing axtra ccxpen-
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3ation after -ublio servioe Lo perfoersmed ¢ the persons por-
fomias auch service, rust de rejocted on the wutiority of
3yrd v. City of Dallas, et al, 118 Tex, %3, ,

Tbis disposes of sll qucsiions which ocour to us
ralative to the coastituticinclity of :ouse ES11l 44 upon its
face and a3 it 13 may derazd uson the consztitutionelity of
the act of which it will form en iptegral raxt. In view of
the necessity fer prompt sotlien ureon your request, decauge
of ihe nsar sprroach of the ond of this legislotive sescion,
w8 Lave not underteken ia this copinion an exhaustiive treate
cent of the subject, ner have we attempted 2 discuasion of
conflicting sutborities 4in other Jurisdictions res=cecting
2a%s ¢ the saxe genersl character., It suffioces %o ssy that
we Leve had the veneflt of the briefe prapered Yefore the
Court ¢ Tivil apreals 1a the caze of .merlsua allilance Ine-
Surasca Cempany v, Joard of Iactrances Commissloners, above
gitsl, we have given the matter careful cceasi aration, snd
upon the autherities and reesonlng adeve clted and erprecsed,
are cf tia opinicn that llcuze 2111 43 is constitutional.

- Yours #érr trely
APPROVED MAY 1

» #4941 ,
~TTCHILY GLIITTLLL ¢F TEXaS
FIRST ASSISTANT 87 |
ATTORNEY GENEP:LL Zs %e Palronild

n38istant
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