OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Gerald C, Hann
Attorney Generel

Honorable I. Fredecki ;
Lounty auditor :
Galveston County
Galveston, Texas

Dear Sir: Cpinion No. O~3790C -

: Fe: Constitutionality of Sec~
tion las of touse Bill No.
436, Forty-seventk Legis-
lature, providing travel-
ing expenses for comasission-
ers in counties of certain
porulation. ' :

. Your letter of July 16, 1941, asks the opinion of
‘this department upon the oonatitutionality of Section la of
Eouse Bill No. 4306, Acts 0of the Forty-seventk Legislsturs,

Your letier ndviges thet the pulafian of Galveston
County eccording to the 1940 censee 1s 81,173.

Section la of House Bill 436 reads as follows:

“Section la. In any couanty in tals State
containing a populatien of not less than 38,000
nor more than 85,000 acgording to the last pre~
‘ceding federsl census, the commissionerst cours
iz hereby authorized 1o allow sach comuissi ner
net mors than $5C per month, to be palid out of
the road snd bridgs fund of each repseotive com-
mis gloner's prescinct, for treveling axpenses and
depruciaticn on the sutomobile while used on of-
ficial business only and/or oversesing the construc-
tionp and maintenance of the public roads of salid
oounties. Zach such comuisaloner ehzall pey &ll
sxpenses in the operaticn Of such automodile ang
xeap sate in repair at hle own expsnse, free Of any
othér charge vhatsoever to the esunty; provided
however th:t such expenses not %o excsed {50 per
nonth must be itamizad, sworn to, end filed for
racord with the county clerk.”
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Cection la of Houae Bill 436 i uncunstitutional,
being & locel or apaclal law regulating the affeirs of coun~-
ties in wviclation of Article IXI, Section $6, of ths Consti-
tution of the State of Texes. In cur Opinion XNo. (-195%55,
copy ©f which is enclosed hersewith, we held House Bill No.
236, rorty-sixth legislature, to dbe & special and locsl law
viclative of Artiole IXI, Section 56 of the Constitution of
Texas. The Act thers under cousidaration was in sll esren~
tial sspects similar to the provisions co:tsined in Section
la of the Act prasently under counsidearation. It bappened
that in that instance the law applied only to a sivgle county;
but this factor is not s meterisl econsideretion. It is not
the nuabar of counties which are or zay bs embraced within
tha classifiocation attempted t0 be provided by auch & law
which deternines the queation of whether the law is special
or lonal; but, rather, the question is whetheXr, oconsidering
the ohisct ana purposs of the law, the charscteristics made
the busis of the olassification afford in truth ressonable
ground to epply the law to those counties possesaing sueh
charajgteristics ané exclude rrom the sppliosntion of the law
8ll oounties which 40 not possess thea.

On the theory that the greater the Eonulatian the
acrs onsrous the duties of sounty offiocers, the lLegisl:turs

may {rovaac traveling sipenses 70y oounty orrficers of counties
attsining & certain population or above, whiis denying sane to
county officers of counties of lesser population, Un the seme
theory, the Legislature nay &llow & large saount of traveling
expenses tc county officers of counties Of s certain popula-
tion or above than is allowed to ecunty offloers of counties of

lasser population,

But when this theory is adopted as the dasis for
classifiocstion, the Legislature aust follow the pattern lo:ic-
ally. It cennot, without violasing Artiele IXI, Ssetion 56, of
the Conastitution, sllow travel sipenses to county ofrigers
of counties of a aertain population, while denying traveling
expenses to the sane county offiesrs of counties of greatsr
populstior. Nor can 1t constitutlionslly ellow a certeln aacunt
of traveling eapenses to oounty offiecers of counties of & cer-
tain population, while at the sane time 2llowing a lesser amount
of traveling expenses to the ssas county offieers of counties
of a grester population. The failure to follow the logical
pattsrn sug ested by the basis sslected for celssifrication re~
sults in erbitrary designstion, rather then classificétion.
Bazar County v. Tynan, 97 S. W.{(24) 467.
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An exazninstion of the various lawe purporting to

W P - A rery
provide travsling gzyensgs for ccunty ccoanissioners travegl-

ing in the dischnarge of their officizl dutlaes, found under
Varnon's levised Civil iLtstutes, Article 2350m, revedle a
legislative failure to pursve logically the pattern sug-est-
gd by the adoption of population as & basis fovr elassifying
countiee for tris purpose., s 8 result, arbitrary designa-
ticn hae rasultsd in allowing comuircsicnsrs of counties of
lesser ropulaticns moyre travaling expanses than is allowsd
comninsloners of counties of greatsr porulation, and in a
failure in scua instances to allow travaling sxranses %o
comaissioners of counties of cartain populations while al-
lowing such exrenses to com:issioners of counties of lesser
ropulations. :

A8 Tesprects Section la of houss Bill 436, Acts of
the Forty-seventh Legislature, it will be ob=arved that by
that law traveling expensas of I5C per month are allowed
comnissioners of counties of 38,00 to €5,00C population,
while we rind no law allowing such traveling sxpenses to
commiseicners of counties naving a population ebove 132,000
and below 15C,00C, and no provisions for traveling sxpenses
tc ba allow:d tc comrissioners of counties having a popula-
tion in sxcess of 20¢,000. For the reascns above stated,
therefors, Seoticn la of House Bill 430 is ucconstitutional.

Yours very truly
AaTTURREY GZNELAL COF TEX .5
By {(s) R. %, Fairoehild

k. %, Fairehilad
asgistant
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