OFFICE OF THE ATTORNEY GENERAL OF TEXAS

GERALD C. MANN
ATTORMEY GENERAL

AUSTIN
Honorable R. A MoElrlth‘
County Aiuditoer .
Cooke County
caineaville, Texns
Dear Eiri Opinion NWo. ©

Res censtttuzienal

~ort£on of
Haaa 3111 589 g

Your reguest o . e 8 'oin'rcaoitta and gnre~
fully considered by thll dedarthan’ &
quest as followst

~Bouse by the 47th Lagis~
lasure, pre he paymant of not
%0 exc ith as travelling
sxpensses 1on¢rl in all ocunties
havipg & not Jess thap £4,900 and

AT W G-ncua reports
2g within This pupu-
Cooke County, £4,900

e cunuty ceuuxulioaorl of Cooke
4 i order sllowing each mexber fifty
zonth as trevelling expoenses.

Kaowing that in Opinlon 0-408L you hold
thet an suditor has ap suthorig { to and ahould
5ot epprove warrants ror trevelling expenses of
coxmissioners where oonly one county is within the
populetion braoket, your epinfon is dosired as to
my duty as gpuditor to approve sush warrantis for
travel expsnses of commiesiconers in Cooke County
where two counties fel) within the population
brecket.,

HQ COMMUNICATION (S TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROYED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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"Also, plaase rend me & ecopy of Opinton
G=3001."

House 511} 369, 47th Legislcture of Texss, reads
in psrt as follows:

*Section 1, Thst the melaries and compen-
anilon of eaxoh of the Couaty Coumisslioners in
ell counties having a populctica of not less
then tweaty-four thousend, nipne hundred (2£4,900)
jahebicants and not uore thea tweaty-rive thoue
sand (25,000) inhsbitents ashall be Zighteen
Hundred Dollars ({1800} per sooum, puyadble in
suual monthly ipstallaments, snd that the Commis-
sisners Court is hareby authorized to allow
sach Commlesioasr not exceas of Fifty Dollars
{£50) per month as travelluy exponses; . . .

It is our opinlor thot the sbove gquoted portica of
sald Hcouae Bill 389 is ¢lesrly unconstitutiocnal.,. It is &
looel or apeoiml law which stteapts to regulste the sffalrs
of two ¢ounties where & genersl law could be msde applicalle,
The populetion breciets provided in the above gquoted portion
of the act apply only to Cooke and De Wittt Counties sccord.
ing Lo the 1940 Yedersl Cemsus., ¥Ye think the case of PBerxay
County v, n, et al, 9V &5, ¥. {B4) 447, is suthority
for tuls helding., Hay ws point cut that the population
brackots set ocut in the jportion of the mot adlove guoted =co
affords oo falr bYasis for the c¢classifisation cdopted eand
is not bused upen & real distinetiocn between counties in
anid brackets tnd countises with populsations ebove and below
snid population brsckots, The sourts take judiolsl notice
of the fact that the grestsr the population of s county
.the more cperous are the duties of its officers., The pore
tion of the aet sbova Quoted clearly discoriminates eguinst
counties of greater populationm and thelr county commisslioners.
kloo sze opinlose Kos, O-RE1EY, O-E2873 and 0-4081 of this
depurtzment, coplies of whioh are aunclesed herawith rer your
informstion., Pursvant Lo your raguest ve are &lBo a30los-
in; & copy of opinlon Ne, 0=-3001 of this departinment.

It is our furtker opinion that nelther you, as
Couaty Auditor of Cooke county, nor the County Awditor of
De ¥itt Couaty has suthority to sad should not approve auy
warrzate for traveling expenses under suld act.

The geanorsl lew sud met this aﬁaulul low will con-
trol the sslaries of iLxs gounty scumissloners, However, 1g
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this csse the mexizum exount allowed as selsry 58 the sane
{$1800). Ses Article 2350, V. 4. C. 8., and preseat valus-
tions of said gonuntliee, .

e glse invite your 5ttantlon te the provislion
found in bath Articles 1928 und 2340, Vernon's Aanotated
Toxne Civil Sietutes, which must be incorporsted in the
orricial dcnd af & ¢county Judge or cenaty ecozmissioner and
1o e follovws:

"e o « Will not vote or ;ive his comrsent to
pey out county fundd excopt for lewful purposes.”

Very ﬁrnly yours
ATTORNEY Cunllel. OF TELAS
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