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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
| AUSTIN

: . . K J
GERALD C. MANN
- ATTORNEY GEMERAL

Departuent of Agrigulture
Autin, Texas

Dear Sirs:

; tnat smuau 19 of
aly 118a, Vernon's

3 0ivil Btatutes, provid-
g Auet eitrus fruits under
8 acmditions desoridbed in
hs,_aot shall be weighed ‘x

y ol:;:d ar“ ill

LIS walgner, 450,

ot eennutmmd.
swaring five wm umu
qmttima. SR

oh 81, 1948 nmemdto the
tmh

Attorne on this Department ¢ Seo~
tion X4 nen's Annotated Texas Statuten,

and o fhe psna)t sion at this steatute, thiﬂhigfem

in the ‘penal obde o Vernon's Texas statutoa, Artiale ﬁﬂh,
such Egaty ‘ard) quoted as :ouovn

nm public weighexr, who shall bte gavmd in

uu rights and duties by the Statutes of tis State
of Texas aovering public weighers as set oub in the
1928 Rmm Givil Statutes ot the atuc of Texas,
Title 9%, Chapter &, Artisle 5680 -any epent=
ments theretoy &nd Jt shall be the duty of the buyer

or shippey te muﬂ: sush certiricates of nm
hﬂn& hlle we to the selley, gr
0 an oeomtﬁe or settlement bLetwssn sho W
or s or un' ths sellsr, on all citrus fruit p
chaned by weight prior to pneklns Said pumc
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. have

woizher shall recelve for his services hersumier n
fee of ten (10) cents, said fee %o be in full
m?.;h ior esch completed certificate showing
we »

*Arte 7i9be ANy p firm corporstion, ase
sooiation or other o izat which viohtu
m'é:uniuf hil go :1 mspoeti? m:lox

oner, agent, T8 o LT
in the performanies or on acsount of the exeeution
of his or their Quties ss provided by this Act shall
be deemed guilty of a misdemsenor. garamm-‘
victed under this Aat shall be fins of
Bo% more than FPive Hundred Dollars (#600.00) o by
o0 g B et rhos Sk Tastamens
s, Oor Su0 :
1n the &umtion of the Cours,.™ |

" Relative to these provisions of the statube ybu-
sutsitted to this department the ronowina Questionss

«{1) Is Sestion 19, Art., 118a, quam hon!.n-
utonnummminiuenw

»{2) I8 it mandatory that the buyer w

?ﬂﬁ have 111 itrus frul tgumgﬂgw hﬁl <1
a even though agrees

t{o selier that the fratt be weighed over the se¢sle

 onned by the buyer or ship {'mrmatmth

be made on the basis of we

- «{3) If the answer $o qnuﬁon {8) umuun.
48 it mandatory that the buyer o ve the
oitrus fruit weighed by a bnow r!.nt.houb-
mormhumtanthapnﬂorthounm

‘w(4) Is it mandatory that ths Wuye
smust pay the fes to mwuu wiaher m %
m.mrmld it be sible for the seller s

zﬁm ruirannhprmdmuwbhtotho

-(a) Is it & violation unier um *ut for &
pnuu mie.hlgatgr rEe mttm ten (10) t::r
liu of such load? '



"16) If question {5) is snswered In the affimme
at.iu what oharge should be £1lsd against & waigher

ofmrgea more than ten {10} oents for weighing &
1oao. of eitrus fruit?”

Sinoce this partioular p-ovmﬂ of the law has
pnnntly not been passed upon by the eourts, at least %o

- extent of reaching the ap ouato courts in order that we
"have a reported orinion. t is necgessary to resort to the

utes relating to waights and measures in eral and to the
1:;:1 principles thare involvoa. in order mmr yeur quu-
e

¥e have read with mtm:t and mch s t% the con-
tcntl of your lester in whioh you relats the difficulties en~
countared in a practical application of this law. It is easy

$0 mderstand how thess trouhlum problens gould ariss wnder

this law. and to reach ths conelusion, as you evﬂmﬂr hevs,
thaGMort,hz uimatthohummstditr alt ‘Eo
toumu nny te ase, 5. we believe that the well

H.m prneduntawm uot uphnl L mibuﬂl
th!l inulido : P

. m&'buxrroum otmmmcmmhusunma
statutes have mqmnm~& enagted whioh provids that eom- ’
muuu thu-un __ )&, such as coal, 0oke, hardwood, lume

‘and sh ""jfbimism moasured, or surve
o QTS Pr purﬁ- : s and, for a. vinhti.:‘tg!w
or. mpnmtmmm erarwwwm;ﬂﬂm

uris o Atkinson v, Williums C. 982, ¥Ths enactmsnt
or these mm« 1t hay deen &n iy a valid emm of the

. M&s Gulca v.snuormm-m
gelas c’ ' 388 U, 2, 890, 2 u:m ‘Btate v, Foel

'm:m ﬁ'a.'x.‘d:b e e I7 Lo Ro Ao 3UB}
amd is not u vf.olaﬁcn of & omtitneiml mvhm against
impairing the obligation of aontrast, Pittsdurgh & 8, Coal Q0. -
v. State of Louisimna, t.or of any othar 1Erovh1m of Yed-
eral or state orgenia Iml. t¢ v, Feet Synw Coal Co., suprag
€8 G, 7. 154, |

atntueu req the ul:.er of coal to deliver a
ticbt er m&ﬁm the utshtir:: t!eo.nymhlnr

o

-kﬂiug %ﬁy Mﬂr.““ ob
ummn. -dnuuuﬁatmum ““‘Pﬁ.{’.

:mmromteru ‘retail dealer, have also besn held o he
valid, 88 G, ge ]5‘0 . R
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Ampunt of fees to be eharged for welighing commodi-
ties iz usually fixsd by statutes, or by ordinances enagted
wsm aotina in the exercise of delegated asuthority.

Ce J4 of sugh fees is glearly within the
legislative. power, and re the fees #0 fixed are not clou'ly
unreasonable or confisecatory they will be upheld. %hile {;ﬂ‘
letter presents scme evideance thnt the fees provided. b ¢
statute may in meny instmoes be inadequate we 4o not
that we gan £ind as & matter of law that tho{ are 8o unreuon-
able or gonfiscatory as to. justify e declaration inviidating
the proviaion of the statuu relating to such fees,

While there is scme aut:ority to the nontrllry. p &
has boen ‘held by the Federal Suprems Gourt and by the courts
of last resoxrt of some states t the legislature may ve
enact statutes providing that mly public waighers shall-we
dosignated comodities and recaive engation thsrator.

1agg.-latiaa is within the
police power of ths State iz not &n unreasonable or arbie
trary oxercise of duerotian and is not in violatian of the
due process snd equal olayses of the Yederal Com-
stitution, tut inssamoh ax *m buginess of print- nlshlu
ia & ugiéham vooation and falls within those mﬁﬁ-
pations whioch a ocitizen is privileged to follow as an
2ble right sudbject only to valid exarcise of unpollng:m-

mtbnri or its prohidition or abhridgement sannot

pnu. dmnthercmlatqnum vmmr-
mitting 1t, i:nt-ms rest in socme positive andu ‘legal ine-
hibition, It follows thsn thag: mthorthn ri.gkt of & mue
wolgher 18 exslusive is ¢o he detarmined by ehnguaao
intent of the leglslature, 63 C. J. 159,

ﬁ upon other Texas statutes pm duly
qu-nrm pab ars the exslusive duty. and pri of
weighing eertain comditiu the authorities ha mtiau
bun in conflint, One of such statutes ia Arum 5708
%o whioh soms of our courts, inel the Supreme cou:r'e have

held thie law 4oes not apply to any wtonorpamu
than tha factors and comission ctumu paped therein. But

mone of thege decisions hald the law invalid end the opiniocns

are uniform tc the effect that whare the le tive intent
clearly expressed it will be upheld. Jo v. Martin,
T, 83, 185, ¥, 3p1; Whitrield v, Terrell Compress Co.
Cuo Ao 285, 68 S. ¥, 118§ MoCrew v, Sewell, a1y, AZp2s 0
¥e 3353 mm Ve FOY, iv. Amqa 854 Sa Wo 698, t is our
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dnton that the age gontained in this seqtion of the
statute is suffiolent to show the legislative fntent that tie
oormsdities enmerated should be weighed for the uzuu and
under the oonditions deserived in the statutes enfy by a duly
elsgted or appointed pudlic weigher.®

Ko find no dpinion of the eourss requiring us to hold
that the dbuyer o -uhizg:r would have no right to esontract as
to whather or 10t he uld pay the fee required br the statute
for the weighing of the gitrus fruit purchased, snd we believe
that this ought to be and should be & matter as to which the
r and seller eculd a gres Detwesn thamsslves. This rsquires
a ‘that this partioular provision of the statute is &i-
reotary, xethey then mandatory, and that so far as the fes is
otgnmmd the buyer and seller may agree as to who is to pay
o sSame, - -

In sosordanss with the principles disoussed and the
suthorities cited in support of sams, your questions sre en-

.

swered as followsy: -

e Sestion 19, Artiole 118a, V. As Co 5.5 15 suse
ooptible of s constrution whish will uphold 1ts valtaity,
the rules of statutory construction it mmat therefors

be held to be velid,

. % It i3 mendatory under this statute and unier oon-
ditions contained in the statute that the duysr or shipper who
: w:;:h:&b nhn:gz?m ‘ thou;ﬁ u'-m“bt!l‘:
sans even groeabls
with the unc; ght the rx_-ult'h weighed on the s¢ale owned
by tharm ar shippexe - : -

, B, At'fimtin snswyr to Ho, 2 ebove makes unueces-
sayy an answer to rour_wqum Foe. 34

4. It 1s not mandatory that the buyer or am?.:
pay the fess required by ths statute. This provision he
diregtory "anly, snd it woald be permissibls fur the seller to
pay said fee upon an agresment with the tuyer,

- Be It 48 a violation of law under this agt for a
pudblic weigher to charge mors than ten ocents for we oit-
s fruit under the oonditions desaribed in Ssotiom 19 of Art~
f0le 118a, V.A.C.8. :

g

’ ~
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. €. The charge to be filed against a weighor who
sharges more than ten oents, the statuiory fee for \uuhu{m
a load cof oitrus fruit, should de a conplaint and informat
alleging violation of Artiele 719b, V. 4, Pe Co.

_ ‘%o trust that {nn will £ind tshis opinion satisfee-
torﬂy answers the quest contasned in your httu-.

Very truly yours
ATTORNKY GEMERAL OF TEXAS

B’ tl) Rbb‘ﬂ ) Gh&m

Asgistant
RS /po
APPROVED MAY 27, 1942 . amRovED
(s} Cerald G, Xeon Opinion Gm!.ttu

Attorney Gonersl of Taxas By Be¥eBe OChalimman



