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"Pleaes 6dvire me us to who ars oitizens
of this State as ocontemplated by the .rticles
" disgussed in your opinion in the following
fectugl situetious, or veriations of them now
vefore us:

*l. The policyholder is a Texes olti-
zen at date of purchease of the policy dut
laster recoves his residence and oitizenship
to another state, wasre he continues hls re-
gewal premium paymeats.

v2. The policyholder is & oitizen of
another stete at 4date of purchase of the
pelloy but later removes his residence and
gitizenship to Texme, where he continues his
renewal premiun payments.”

Jxtiole 7064, Vernon's Annotated Revised Civil
Statutes of Texas of 1925, as emended by the fete of the
L7th Lsgislature in 1941, provides that:

nirtiocle 7064. Every insuranae corporstion,
lloyd's or reciprocals, snd any other organizas-
tion or ooncern transacting the business of fire,
marine, marine inland, sccident, credit, title,
livestock, fidelity, guarsnty, surety, cagualty,
or any other kind oy chearacter of insursuce
business other than the business of life insur-
snoe, and other than freternsl benefit associa-
tions, within this State at the time of riling
ite annusl stetexent, sdall report to the Board
of Insurgsnoes Commisaiocnhers the gross amount of
preniums recsived upon propsrty looated in this
S¢ete or on riske looeted in this State dur-
ing the preceding year, 2nd sach of such in-
sursnce carriers shall psy en annudl tax upon
such gross premius receirts as follows: shall
pey & t:x of rour and five hundredths (4.05)
per cent, provided that ary suoh fusurance
carriers doing two {(2) ¢r more kinds of insur-
anee business Lerein referred to shall pay the
tax herein levied upon ita gross premiums
received from esch of saeld Xinds of business;
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and the grosza premium receipts where re-
ferred t: in thls law shall be the total
gross amscunt of premiums recelved on each

&Nt every Xind ol ‘lnsurasnce Or Tisk written,
except premiume received frow other licensed
comranies for relnsurance, less return pre-
miums and dividends pasid policyholders, but
thersshall be no deductica for premiums paid
for reinsursnce. Tie gross premium receipts,
as above defined, shell be reported and shown
ag the premium receipts in the report to the
foard of Insurance Cozmmissicners by the in-
gurance carriers, upon the sworn statements
of two {&) prinoipal orffigers of such car-
riers., Uponh receipt by the Board of In-
suranoce Commissionsrs of the sworn state-
ments, showing the gross premium receipts

by such insurance oasrriers, the Board of
Insursnoce Commissicnera shall certify to
the Ztate Treasurer the amount of taxes due
by each insurance ¢arrier, which tax shsall

be pald to the State Treasurer on or before
the lat of haroh following, and the Treasurer
shall isszue his receipt to suoch carrier,
which shall be svidence ¢f the payment of
suoh taxea., . . . + "

whether or not foreig: insurance oompanies col~
lecting prexiums from health and acoldent insursnce in
Texss after they have withdrawn therefrom are liable
for the payment of the groas premium tax provided for
by the above provision of ths 3tatutes cf Texes will de-
psnd upon whetlhier or not the cclleotion of such presiums
ccnatitutes "transsoting the business of accelident and
health insurance within this State®.

A similar juestion was involved in the case of
Cosnscticut ¥utuml Life Insurance Compeny Ve. Spratley,
178 Y. Se 608, 19 Lupreme Couxt, 308, 43 L. Ed, 569. oald
life insurance company bhad done business in the State of
Tennescee Over a pericd of years, anéd during that tire it
had issusd the polisy involved in saild suit. After les.ing
said policy mand many others, it ceased iszuing any new
pcliclies in s21d state and withérew 1t¢ general agents
from the 3tate ~né notified the State Insuarunce Cosmission
to that eifect, but 1t ¢id ocntinue to receive its premiums
cn the polloics that ware is.ued by 1t, including the one
invclved in suld sult issued to Mr. OLpratley. In paselng
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upon whesther or not the insurance ocompeny was doing bus-
iness la the Stete in continuilng $o colleet premiums
after it had withdrawn f{rom the Itete on the pelicies
i1ssued by it before it withdrew, the Supreme Court of
the United Ctatos mede the following holdling:

"It cannot be said with truth, ss we
think, thet en insurance oompany 4065 no
business within a stute unless it have agents
therein who are continucusly sesking new
risks and it i» continulng to isaue new
policies upon sugh risks. Having succeeded
in teking risks in the state through & num-
ber of years, it cennct be ssid to cease
doing bueinesas therein when 1t ceases to
obtein or sek for new risks or to fssue new
policies, while at the sems time its o0ld
policies continue in force end the premiums
thereon are continuously paid by the poliey
holder to 2n agent residing in asnother
gtate, anl who was once the sgsat in the
state where the policy holders residei.
This ection on the pert of the company son-
stitutes doing business within the state so
fur es 19 necessary, within the neaning of
the law upon this subject."™

Thie principle of law was approved by the United
States Diatrict Court of the Morthern Distrisct of Texas
in the csse of Hegler, et al, Vs. Security Mutusl Life In-
surance Cozpany, 244 Fed. 8063, whioh involved the ques-
tion of whether e foreign life lnsurunce company was still
doing buslness in Texae efter {t had withdrawn fros the
State by coutinuing to colleot premiums on the policles
autstending et the time it withdrew, ani the court hLeld as
follows theresons

"{3) Notwithstending the de¢fendant with-
drew f'rom busliness 8o fer as writing new poll-
oioe wes concerned, it continued Lo collect
premiums on the policles outstanding. The
number of pclicies in force the lazt of the
year 1907 was 1,143, snd the saount of insur-
snce, $2,649,606, snd the number of policies
Btill ocutstending Cetober 1, 1915, was 682,
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end the amount of ingurance 3l1,399,114.
The premiums on this emcunt of inrurence
were & substsntisl amount, end thelr ool-
lection constituted dcing businese within
the State, ™

Theae holdings were again offirmed in utuasl
Kess:ve Fund Life /smoolation Va. Phelps, 190 U, S.
147, 23 Sup. Ct. 707, 47 L. Ed. 987; Mutuel Reserve
Life Inzarence Company Vs, Birech, 200 V. S, 612,
26 Sup. Ct. 752, 50 L. EdA. 620; Commercisl Mutusl /o~
oldent Company Vs. Davis, 213 U, 3., 245, 29 Sup. Ct,
Wb, 53 L. Ka. 782.

In view of these holdings, 1t is our opinicn
that so ocontinuing to colleot sald prexiums does
constitute the tramsaotion of inesurance business
within thie State 80 as to make ssid eompanies liable
for the groas regeipt tsies provided for by aaid
Article 7064 under the vari_ us rates provided for
thersin froa the time suid lew was first parssed by
the First Cslled Seseion of the 30th Legislature in
1907, Page 475 ol the Aote of the Regular Sessi:n of
seid Legisleture. . siziler provision is found in
sll of the amendmentc thereof, but Aifferent rates
heve been assessed over different periocds of time.

The genersl prinoiples of law referred to
in our Opinion Number 0«5438 as being applicsble to
forelgn life insursnce companies insofar ss they leel
with the right of the State to impose conditions
upon sueh ooupsnies when they enter Texes in order
to do en insurence business therein are alsc ap-
plicable t0 foreign socldent and heslth insursnce
ocompenles thet eonter Lhla Htate for the purpose of
dolng business hereln, =ni ruch companies will be
prezunel to have soocpted nll conditions impesed
upeon them by the lsws of thie State and will be
tound thereby.
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State citizenship is governed by thet part of
the proviaions of che Unlted Stetes Constitution, ismend-
ment li, Section 1, which reeds ss followa:

*"41l1 persons born or naturslized in the
United 3tetes, and sudbjlect to the jJjuriedietion
thereof, sre citirzens of the United States and
of the State wherein they reside. . . *

State oitizenship, therefore, depends upon
residence. The term "reside™ has reference to the "dormi-
cile” or "legel residence™ of the perzon, & statenent of
“the 4istinotion between actual residence and domieile
having been guoted with approvsl by our Supreme Court in
the oase of Fecos k& N. T, Ry. Co., et al, v. Thompson,
167 8. w. 801, a= follows:

#'Residence' mondns living in s par-
ticuler locality, but 'domicile' means liv-
{ag in thet loorlity with the intent to
make it a rixed end permanent home. Reasi-
dence simrply requires bodily presence as an
inhavitant in e given place, while domieile
requires bodlly presencs in thet place, and
alzo an intention to make it one's Qomicile.™
Tlatauer v, lLoser, 156 App. Div. 591, 14}
N. Y. Eupp- 953: In re HﬁWﬂQﬂb. 192 N. Y.
238, 84 N. E. 950.

In the case of Chicego end Northwestern Ry. Co.
v, Ohle, 117 U. S. 123, 6 Bup. Ct. 632, 29 Law Edition,
837, the Suprems Court of the United States was deeling
with the right of a party to bring a suit in a federsl
court in Illinois within s few weeks after he had moved
into seild stete, end the ocourt held thet the only gues-
tion was whether he hed sotually and in good feith given
up his rformer oitizensh!p and scquired & new eltizenship
in Illinois before the sult wes brought, and the follow-
ing ocharge wes approved as having been a eorrect state-
ment of the law:

n12. Now the point that you ere to
decide, gentlemen, is this: 414 the plalntirs,
Gus. B. Chle, et any time lesve the Btate of
Jowa for the purposs ef taking up, sotuslly
and in rood faith, his residence snd citizen-
ship in Illinois¥ Now, ! use the word remidence
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mesning this: 1t would not be surfielent
merely to show that he went eand resided in

the sense of living in Illinois. Kesidenoe

is eviience of the citizenship. You ere ul-
timetely to {ind whether he became a oitizen
of 1llinois. 1In declding thest guestion you
have a right to consider what he did in the
matter of residence; that is, where he eoctually
lived; the place he ocoocupied, whet we ordinarily
mean by the term 'living.' NKow, 1t is olaimed
on the part ¢f Ohle that he went to Chicego in
November, 1883; that it was his intent to re-

v move to the Stste of Illinois, and with the
purpose of ocompleting his edusation by goling
through this sohool at Janesville, and then
pursuing his vocation in life in the State of
Illinois. Now, if he did in good faith leave
the Stete of Iowa, give up the citizenship
here, goling to Chiea 0, Illinois, »ith the ldea
of taking up his oitizenship there, 4id
actually do thet im good falth, although he
may at that time heve had it in hls mind, end
he 414 sotually go to Janesville to complete
his education, that would not defeat his ea¢-
quiring his cltizenship in the State of Yllinois
at the time he actually went there in KNovember;
provided you find, remembdsr, gantlemen, tLhat
he had the intent st thst time, bone ride, :
sctual intent of settling in Illinois. Xow,
you sre t0o determine thls, under the evidence
that has been subsmitted to you; you are %o
determine whether at thet tims, he then hasd
the honezt intent of ehsnging his residence.

If he did, snd he went over thers with that
purpose, with that intent, and remained in
Chioago for whatever time the svidence shows,
some two or three weeks, 1t 1ls for you to
determine the gquestion ez to thet. If that was
his obJect snd intent 1¢ would Juetify you

in rinding thet he hed ascguired a citizenship
there. The faset that he then went to Janes~
ville to complete his educatlion woeuld no mors
dofent hie oitizenship in Illinolis then 1t
would defeat his citizenship ian Jowa 1f he
had still retsined thst eltlizenahip.

*I% then remeins Ifor you to determine
the ot ject and intent thet he then had.
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"13. Now, it is contenied on the¢ part
of the defendant thet he 414 not eoquire
oitizenthip in Chieago until he went there in
March, 1884, sfter he had completsd his sochool-
ing in Janesville. Now, if he did not, if
thet wus the first time thet he actuaslly went
to Chicago with the intent to remain there and

taka ur his aitizsanshin and his rasidance

. -y " o W e W e W R NI B B - L2 St -0 01

there, why then you would have t0 find thut
that was the time thet he lost his citizen-
ghip in Jowa end aoquired it in Illinois.
Therefore, as 1 say, the question is what was
his intent. By way of illustration: {f

when he went to the City of Chicego in
November, 1883, his object s«nd purposs was
einply to go through Chicego to Jansaville

to coxplete his educeation, with the intention,
gsoue time in the future, after he had com-
pleted his education of zoing back to Illinols,
then he would not ecquire his oitizenship until
he actually went there; but if, when he went
in 1883, he went with the intention of
actunlly ochencing his residence and coquir-
ing a oitizenship in Chicego, Illinois, then,
1 you find thst to be the fact you are Justi-
fied in rinding that st the time he changed
bis oitizenship within the mesning of the
questicns involved in this ocsse.®

In the cmee Of Morris Vs. Gilmer, 129 U. 3. 315,
9 Sup. Ct. 289, 32 Law Ed. 690, seld court made the follow-
ing statement as to stete oitizenshlp:

"It is true, es ccntended by the de-~
fendent, that & citizen of the United Stutes
oan instantly transfer his oitizenship from
one State to enother (Cooper v. Galbrsith,

3 %esh. C. Co 540, 554), and that his right
to sue in the courts of the United Ststes is
none the leas becsuse his ohunge of domicile
wes 1nduced by the purpose, whether avowed
or not, of ianvoking, for the protection of
nls rights, the Jnriadietion of a federsl
gourt. se ssld by ¥r. Justisce 3tory, in
8riggs v. Fremeh, 2 Sumn. 251, 256, 'If the
new oitizenshlip ia really and truly scgulred,
his right to sue 18 s lezitimate, consti-
tutionsl, and legal gonsegquencs, not to

te lapesched by the motive of his removel.®
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Manhattsn L. Ins. Co. v. Broughton, 109

U. 8. 121, 125 (27:878, 880); Jones v,
Lesgue, 59 U, S. 18 How,., 76, 81 (15:263,
264). There must be an esotuel, not pretended,
change of domiclile; in other words, the re-
movel must be a real one, animo muanendl, and
not merely costensible.' Case v. Clarke,

5 conour in order to effect such a chenge of
domicile as constitutes a ohsnge of cltizen~
ship. In Ennis v. 8zith, 5% U. 8. 14 How.
500,423 (14:472) 1t was said that 'i re-
movai whioh does not contemplete an absence
from the former domicile for an indefinite
and uncertain time is not a change of it,*
and thet while it was diffiecult to lay down .
any rule under which every inrtance of
residence oould be brought which may make &
domicile of cholee, 'there must be, to |
oonstitute 1t, actual residensge in the place
with the intention that it is to be s prineci-
pal &nd permanent residence.'”

In the cese of Mid-Continent Fipeline GCo. v.
Whiteley, 116 Fed. 2nd, 871, the Cirouit Court of aip-
peels for the tenth eircuit had before it the question
of whether or not plalntilf has adbandoned his residence
in Cklahoms and established recidence irn Californis at
the time he brought the suit in cuestion, the fsuote show-
ing the esu.t was instituted in California oan February
6, 1939, end that nhe hed left Oklahoms in December, 1938.
The Court held that, 1f pleintiff went to Celifornie in
Degember, 1938, with & present int:nticn anl purpose
of remsining und estsblishing his residence there, he
thereupon became snd was et the institution of the suit
a ¢ltizen of that stute, within the meening of the first
paragraph of Secticon 24 of the Judicial Code, sz amended,
28 U, 9%, C. A., Seerion 41, which proviiee for suit in
federal court where there in Aiversity of oltizenship.

Therefore, sas contemplated by the articles dis-~
cussed in our Opinion Number 0-5438, where the policy-
holder 1s &8 Texsrn eitizen st the dete of the purchase of
the poliey, but later removes his residence and citizen-
¢hip to another stnte in sccordence with the rules of lew
above reflerred to where he continues his renewel payments,
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such payments would not be subjeot to payment of the
groes prenmiux tsx as referred to in said opinion.

¥here the policybolder is a c¢itizen of sncther
. state at the dste of the jurchase of & polioy, but leter
removes his residence and oitizenship to Texes in so~
cordance with s:14 rules of law where he continues his
renewal premium payments,“-Such peyments would be subjeot
to sald gross premjium tax.

%e direot your sttention, however, to the raot
that there isg e dirfference in the provisicns of the gtsatutes
fizing gross regcelipts tzxes on the prexiums collected Yy
foreign life insurance companies and those collected DYy
Toreign scoldent and heelth insurance companiess, in that
the former 1a Lased upon premiums collected from citizens
of this State (irticles 4769 and 4772), and the latter
is based upon the gross smount of prcmiunl received upon
risks located in this atate {aArticle 7064).

Trusting that this satisfestorily answers your
inguiry, we remain

Yory truly yours

PROVEDY )
15, 1344 ATTORNEY GENERAL OF TEXAS

ATTORNEY GENERAL OF THXAS By Yoo & Fover-

James ¥, Bassett
JWB:vde Asslistant



