OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Zoaorabls D. V. Burkhalier
cting County Attornsy
Throckmorton, Texas

Cear 3ir: Cpinion No. 0-8218 °
Re: Dispositien of liquor
seizsd by shariff in a
dry area urder Tsxas
)%iquor Control Acﬁk
You have requested the. Opinion of this denartﬁ
mant concerning tho dispesition: or 1htoxicating liquors
selzed by a sheriff in a dry area.,” Ve think the guestion
1s answersd by the follewing previsiops of ths Texas Lijguor
“ontrol Act (Articles 6386 and 6u7 Yﬁrnaﬂ's Annotatad Penal
vode cf Texas, as amended) : -

irticlo 666~ 58#

"The follcwing carlnitions owaords and
terms shall tpply as useq 1h this Act:

"ilcoholic Buvara~e' Shail mean alconol
and gﬁy bevnraﬁa containingfhore than one-half
of ,6ne per-cent of* alcohol by volume whiech is
cxpable 'aP use for bevarage purposes, either
alona or whpn diluted.
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‘"'Illicitaﬁeverage' shall mean and refer

to anYmﬁlcoh ‘ic beverage manufactured, distri-
buted, bdaeygkt, sold, bottled, rectified blended,
treated fortlfied, mixed, procassed, warahoused g
‘stored, possessed imported or transported in
viclation of this Act, or on which any tax izposed
by the laws of this State has not bzen paid and the
tax stamp affixed thereto; and any alconolic beverage
oossessed, kapt, stored, owned, or imported with intant
to manufactura, sell distrihute, bottle rectify,
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oncrable T. =». Zurkhalter, -age 2

biend, treat, fortify, aix, orocess, warshcuse,
stora, or tiansport in violation ¢f the provi-
sions of this Act,”

Article 666-29, as amendsd:

“{a) 4iny room, building, boat, structurs,
or place of aany kind where alchohollc bovsrages
are sold, bartsred, manufacturad, stored, pos-
sessed or consumaed ia violation of tals Ast,
or under condltliens and circumstances copntrary to
ths purposes of this act, and all such bsv-
aragss and sll ;roperty kept andused in any such
place, hereby are declarsd to be a common nui-
sance; and any persoa who maintaina or assists
in saintaiping such common aulsence shall be
zuilty of 2 viclation of this 4ct. . . "

articlas 656=42, as amendzd

"{a) All alecololic b=verages declured by
this 4Let to bs a nulsance, and all 1llicit bev-
argges ag defined by this Act, may be selzed
with or without a warrant by an agant or em-
sloyse of the Texas Liquer Control Board, or by
eny peacs officer, and any person found in the
possession or in charge thereof my be arrasted
without s warrant. WNo alcoholic beweorages or
articles so selzed shall be replevied, but
shall be storcd by the Board, or by the sheriff
of the Coulity wherein the seizure was mads, to
be held for finel action of the court as here-
after provided.

"{b) It shall be the duty of the Attorney
General, the District Attorney, and the County
asttorney, or any of them, when notified by the
orficer making the seizure, or by the Tezas
Liquor Control Board, that such selzure has been
mada, to institute a suit for forfeiture of such
alconolic bsverages and propsrty, such sult to
bs brought in the name of tha State of Texes in
any court of competent jurisdictica ia the county
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whereln such seizura was made. Notice of pen-
dency of such sult shall be sarved in ths man-
ner prescribed by law and tha case shall »rocesd
to trial as other civil cases. IT upon the
trial of such suit it is found that aleoholic
beverages or pronsrty are a nuisance or were
used or kept in wmaintaining a nuisance, under
the terms of this Act, or that the alecholie
bavaerage is illicit, as defined by this Act,
then the court trying said cause shall render
judgient forfelting the seme to the 3tate of
Texas and ordering the sams dlsposed of as pro-
vided for by Section 30 cf this Article. Thas
coats of 9uch proceedings shall be paid by the
Board, out of funds derived under the provisions
of sajd Section 30, or from any other fuand avail-
able to the Board for such purpose.

“. L L .“

Article 666-30, as amandasd:

"(a) All alcotiolic baverages and the ocon-
talners thereof, equipment, and other property
forfelted to the State &s nuisances, unless
otherwlse hereln provided, and all illicit beve-
srages and the contalners thareof forfeited to
the state, shall be turned over to the Board for
public or private sale in such place or manner
a8 1t may deem best; nrovided, that the Board
shall exsrcise diligent effort to obtain the
best available price for anything thus sold;
provided, further, that any bill of sale execut-
ed by the Board or Administrator shall convey a
good and valid title to the purcheser as to any
such property sold. The Board shsll sell zalco-
holic beversges only to the holders of qualified
psrmits or licenses. No alcokolic beverage une
fit to be sold for public consumption or of
i1licit manufacture, may be sold by the Board,
but ara daclared a nuisance per ®#s and may ba
destroyed by the Board. The certificate of
any qualified ohemist shall ba accepted by the
Board as evidenca of unfitress of such alcc-
holic hev:rages.”
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In addition to these statutory provisioms con-
carning tie disposition of liquor lawfully seized by an en-
forcemant officer, we would like to call your attention to
the well recognized rule which has been aptly stated in a
leading case as follows:

"It is pot only the common practlce, but the
requirement of the common law, that articles which
may gpply evidence of gullt of a party accused found
in his possession or under his control may he taken
in possession by the officer pfficilating in making
the arrast; and, indead, it is the duty of such officer
to take into his possession and retain suech articles,
gubject to the power and direction of the court of justice
having cognizaence of the alleged crime. This principle
is one of necessity 1n thse administration of the criminal
law, and it is generally recognized by the courts of tie
country with few, if any, exceptions.™ Simpson va. t.
John, 93 K.Y. 363, See also 11 A.L.R. 681, and 13 A.L.R. 1188.

we trust that we have answered your inquiry in a mannor
that #ill be of some aid to you.

Very truly yours,
ATTORNEY GENERAL OF TEXAS

By
Rugene Alvis
Assistant
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APPROVED OCT. 10, 1944
s.-Carlos Ashley
FIRST ASSISTANT
ATTCRNEY GENERAL




