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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GROVER SELLERS
ATTORNEY GENERAL
Hoaorable John 0. Harris
Assistant County Aticrney
Coleman County
Coleman, Texas
Dear 8ir: Opiaioa No. 0-6A91
Re: VWhether aa off1oial court
reporter
legally
as oit
and the

We have your request for of
"of whether or not an official cg
legally qualify and act as Cit

positions must be f - ftution of the State

of Texas. Article

hore materisl are provided

n held that & e¢ity ajtornsy is holding &
"eivil\of 1i¢ offiee.” 3Sullivan v. Teylor, 279

B, Y. ) 531; Juliani v. Derrow Aris. 296,
19 », ople v. Rapsey, 16 Cal. (28} 636, 107 ».
(2a) 388, stion, therefore, 1s vhether or mot an of-
ficial gowr porter holds sush an offige.

0fficial ocourt reporiers are provided for by Arti-
cles 2321, ot seq., B. C. 3., 1925, Article 2321 provides:

“Bach dutuc:r:ag. ;ri.un:l c;::{::t :d‘.ﬁ. "
shall a int an offioc court re
be & ngrp: officer of the court and shsll hold lgu

office during the pleasure of the court. . . . : hé
L
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[,

. Article 2322 provides for the reporter's takiag ean
oath "that he vwill well and truly in an impartial maunner keep
& correct resord of all evidense offered in each case report-
od by him," Article 2324 makes it the duty of the reporter
to astend all sessions of the sowrt; to taks full shorthand
aotes of all oral testimony offered in every ease tried in
sald sourt, togethar with all odbjeatiocns to the admissibility
of the evidence, the rulings aand remarks of the sourt, and
a1l exceptions; to preserve all shorthand notes taken; to
furnish aay persos a transcript upon the paymsnt of fees pro-
vidsd by lsv. The ensuing artisles provide for the reporter's
compensttion aad expense. -

Perhaps the wmost exhsustive and somprehensive re-
viev of the authorities on the question of civil offices ap-
pears in State of Moantana ex rel, Julius Barney v. R. X.
Hawkins, 257 Pac. ‘u) &> A. L. R, 583. We gquote therefrom
as £ollovws:

"There are a great many judiolsl decisions
defintiag the word 'alfice' or the words 'public
office.' The subjact is an old one, and the deci-
sions extend far back, Some of the decisions
stress one test; others some other. However, ia
nearly all are found certaln sommon fesaturss that
stand out prominently. To gquote from all examined
would extend this opinion mush beyond reasonabls
length. However, ve shall quote here from sowe
decisions and definitions vhioh illusirate, to
some extent, the various essentisls of public of-
fice, emphasized by the oourts and other suthor-
ities, and which state some of the things that
have been held requisite.

"1An office is dsfined by good authority as
involviag & dslegation to the individual of some
of the sovereign functions of govertment, to be
exercised by him for the denefit of the pubdblis,
by whieh 1t is disti ished from ougloyu-nt.'
gtnto o gzé. Barnhill v. Thompsoun, 122 K.C. %9,
980 3. » .

L
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__ "fWhere . . . the offiser exercises important
public duties and has delegated to him some of the
functions of goverument and his office is for a
fixed term add the povers, duties and emoluments
becoms vested ia & suscessor vhea the office be~
comss vacant, such sa official may yr;gzrlx be
ealled & 1i¢ offloer,' Rishie v. ladelphia,
225 Pa, 511, 26 L.R.A. (K. 3.) 289, TN Atl. 430,

"15ts dutles must wot e merely elericsl, or
those only of an agsut or servaat, dut must be per-
formed in the exescution or adsinistration of the
lav, in the exercise of power ané authority de-
stoved by the lav.! Atty. Gen, v, Tilliaghast,

203 Mass. 539, 543, 89 N.E. 1060, 17 Aan. Cas. &9,

" & o

"the most general distinction of & publiec of-
fice 1s, that 1t embraces the perforaance by the
tacumbent of & public funstion delegated to him
48 & part of the sovereignty of the state.' State
ex rel. Atty. Gen. v. Jeanings 0?7 Ohio St. M5,
63 Am. S¢. Rep. 723, 49 N. E. 4od,

an authority to exercise some portion of the
soversign power of the state, either in making,
executing or :d-iniatoring the law.,' Olmstesd v,
New York, 10 Jones & 8. i3],

s & o9

"Practically all of the authorities, however,
hold that to an officer are granted soms of the
soversiga powers of the goverumsnt, to be exer-
cised for the benefit of the pudliec. They hold,
also, quite gensrally that sa officer‘'s duties must
be prescrided by lavw, and t must dbe nd-

8, vith the exception oI sohe
8, iltiltlnt Attorneys Jeneral,

st
e o o 8Ad the like. + « &
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“'Ihe term "office” implies & delegaticn of a
portion of the sovereiga power, and the possession
of it by the person filling the offtice. . . . This
definition carries with it ex vi termini the furth-
oF 1dea that the pover delegated must dDe exercised .
by the person in his own right and net ia another's
right.! State ex. rel, wa v. Christuas, 126
Nise. 359, 38 8o, 881." (Emphasis ours)

The case of Robersson v. Kllis County, 84 8. W. 1097,
arose under Aets of 1903, p. 84, That Act is in all material
respects parallel to the rrovisions of the present statutes,
noted above. Hovever, the 1903 Act used the term “"official
stenographer” instead of "offiolal reporter.' The Aot provid-
ed for their appointmett Dy the Jjudges of the distriet courts,
and &aclared that they should be “"svorn officers of the court,"
and should hold their office during the pleasure of the sourt.
The dutiss required of such official stenographer vwere the
sane &8s thoss presently required of an official reporter,

Robertson ﬁrrorud services and sced the eounty to
recover & balance allsged to be aue him therefor. The coune
ty defended on the ground that the Act of 1903 was violative
of Section 30 of Article XVI of the Coastitution, which pro-
vides "that the duration of all offices not fixed by this
Constitution shall never exceed tvo years.” 1Linasmuch as the
court's langusge is most f{lluminating, ve will quote from it
more 0r less at length.

%, + + The defimition of the tera 'office,*
as given by Xr. Mechem in his work on Public Offi-
cers, 18 quoted with approval by our Supreme Court
{n the ease of Xtimbrough v. Barnett, 93 Tex. 301,
55 8, W, 120, and is as follows: ‘A pudlis office
is the right, suthority, and duty created and con-
ferred by lav, by which, for a givenr period, either
fized by lav or eaduring a4t the pleasure of the
ereating pover, sa individusl is invested vith some
portion of the sovere funetions of the govera-
ment, to be exercised him for the benefit of
the publie.' . . » Does the sct coafer upon the
stenographer any sovereign function of govermmeat?
¥e think not. There is quite & materisl difference
detveen & publis office and s publie o:glomat.

As said by Chief Justice Narahall, ‘Although an
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office 1is an employment, it doss not follow that
every employment is an office.’' Mr. Mechem, in
his work on Publie Officers, says: 'The most im-
portant characteristic which distiaguishes an of-
fice from an employmeunt or sontreat is that the
oreation and souferrving of an office involves &
delegation to the individual of some of the sover-
eign funstions of governmen:, to be exercised by
him for the benefits of the publie; that some por-
tion of tha sovereigaty of the sountry, either leg-~
islative, sxecutive, or judicial, attaches for the
tine Deaing, %0 be exervised for the publia denefit.
Unless the povers couferred ares of this nature, the
individusl 1s not & publis offieer.' Nov, while
the fact that the position of stemrographer is
designated in the sot providing for its orestion
as an office, sud that it declares that the person
vho mey be called to perform its duties ! be
8 sworn officer of the court,! affords some reason
for determining it to de such, still it is Velleved
the place possessss noue of those sovereign funo-
tions of the judicial departmeat of the govera-
ment to which it relates, to distinguiah it from

8 mere employmens t0 perform a special service,
undsr public authority, for the assistance and eon-
venlsncs of the court and parties litigant there-
in, in wvhich no jJudicial dfscretion or JSudgment is
{nvolved. The oreation of ths position, as shown
by the very terms of the act, was designed for no
othsr puppose than to provide some one by vhoa the
oral evidence offered, and other proceedings in-
volviag cbisctions made to admissibility of testi-
mony, the ruling of the court, and excsptiocus
thereto, might be taken ia shorthand, as & method
of preserving those matters &8 they oedurred, with-
out deipying trisls, to be aftervards transcribed
and furnished the court and parties to the suig,

to aid them ia an accurate and prompt preparation
of the record. The repart or traascript of the
proceedings by the stenographer is not bindiag,
however, upon the court, snd may be ado ted Oor re-
jected at bisdiscretion. No act whish 18 au~
thorized to do ts independeat of the eoatrol of
others, or vested in him ss a supress pover %o be

exsrcised as & right or prerogative of a udiecial
office. We couclude that while the position of &

394
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stenographer, under the statute in this state, may
be, 10 & sense, an office, and the tera thereof
may continue for a longer period than twvo years,
Yot there is no such sovereign funetion of govern-
meat embraced ia the powers conferred upon the in-
dividual performing its duties as drings it with-
in the meaning of the vord ‘office' as used ia the
section of the Constitution quoted.”

It is 4Aiffiecult to percelive how & reporter, by virtue
of his not being vested vith any sovereign functioans, could
fail to be an officer within the meaning of Section 30 and at
the same time be an officer vwithin the meaning of Sectioan X0.
The same qualities make & person aa officer under both. The
s0le additional element specified in Section A0 is that the
office be one of smolument. J
We are not unmindful of cases like Otto v, Wrea, 18%
S. W. 350, and Dunn v, Allen, 63 3. W. (24) 857, vherein the
courts have issued writs of mandamus to compel reporters to
prepare statements of fact ia cases vhere the party request-
ing same has filed 8 pauper's oath, In the limited sense only
that is necessary to support & vrit of mandamus & reporter may
be considered an officer. Howvever, it is axiomatic that
mandamus liss to enforce the performance of 8 non-discretion-
ary act or duty; that the writ will issue only wvhen the act
or Aduty is ministerisl in character, and not vhen the act in
any medsure involves the exercise of discretioa or judgment. .
28 Tex. Jur. 537, Sec. 13. The act comasnded to be done 1 |
- not one which would constitute the holder thereof a&n officer !
in the sense used ia 3ection ¥0 of the Constitution uander the
authorities above referred to.

You are 8dvised, th.rororc, that there is no con~
stitutional inhibition egainst an offieisl court reporter's
Qualifying as city attornsy under sn sappolutment by the city

commissioner.
¥We believe that this fully sasverayowr inquiry.
Very truly yours

By ZZLQQQ Z%fé&?ﬁf%gc//

Arthur L. Moller
Assistant




