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T am attaching hsreto my opinlon to the County
Clerk, of Kaverick County, Texas, dated 3eptember 28,
1945, and meking it a part hersof, of this request.”
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Article 6898 of Revised Civil gtatutes, 1925,
originally provided that only recorded brands were evi-
dence of ownership of the cettle, horses or mules upon
which they were usged., However, this stestute was repesled
by Aects, 1929, 4lst Leg., p. 55, Ch. 88, 3ec. 1. The 48th
Legislature, by Aots, 1943, F. 471, Ch. 315, oreated a nev
Article 8899, which résads as follows:

“gection l. That Chapter 1, Title 121, Re~
vised ¢ivil 3tatutes of Texas, 1925, be amerded by
adding after Artiols 6898 an Article numbered 6899
to read as follows:

ntartiole 8899,

wt41l records of marks and brands heretofors
made a3 provided in this Chapter, except all oounty
brands, shall beoome void and of no foroe and effect
on the last day of Ootober, 1943, and svery person
who has cattle, hogs, sheep, or goats shall have his
mark and brand recorded or re-recorded 1in agcordance
with Article 6890 and Article 6898,

wtThe legal owner of & brand and/or mark shall
have & preferential right to record suoh brand and/or
mark for a period of two (£) years from the lst day
of Qotober, 1943, but if such preferentiel right 1is
not exercised within such two (£) years the sanme
shall be forfeited end such brznd and/or mark shall
be subject to registration by any person, and the
Tiraet person to record the same shall be the owner
of the same,

neany brand recorded 1n accordance with the
reculrements of this gct shall dbe considered as
the property of the person causing suoh record to
be made and shall be subjest to ssle, asslgnment,
transfer, devise and descent the same as other per-
aonal rproperty.

"tany person may record such brand and/or mark
as he may desire to use provided no other person has
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recorded such brand and/or mark, without regard
t0 whether or not such person has previousiy re-
corded a brund and/or merk.

"*This Act shall not apply to any county
which shall have re-recorded all braunde snd marks
within the past five (5) years.'"

The above Aot was amended by Aots, 1945, 45th Le-
gislature, ¥. 321, Ch, 235, gec. 1, in the Yollowing lang=-

uage,

"f3e0. la. At any place in the above and fore-
going mection of Article 6899 where the words "Brand
and/or mark® are used singularly, such words or lange
uage shall be construed as having a plural meaning
and interpretation, 80 that hereafter ang legal owner
may have and own end record one or more brands and/or
marks by otherwise complying with all the other pro-
visions of this article,!

"3Saec., 2., Except as ls amsnded in 'Section lat,
above, all the other provisions, words, and langusge
of Artiole 6809 are hereby re-enacted, '

"3ac., 3. All laws or parts of laws in confliot
herewith are hereby expressly repealed,

"Se0., 4. The fact that there has been much con-
fusion as to the meaning of the words *tbrand and/or
mark', and the further faoct that the Attorney General
of the State of Texas has construed the Act so as to
zlve a singular meaning to such words and language,
and the further fact that there is a great necesslity
on the part of the ownera of livestoek to own and re-
oord more than one brand and/or mark, creates an
GRergency + .« s "

AS seen from the emergencey clause, Seotion 4, above,
there wes a necessity on the part of owners of livestock to
own and record more than one brand end/or mark, and oonsejuently
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the Leglslature euthorized the recordation and ownership of
more than one. Although the word "uge™ is not specifica:ly
1isted in the amendment, it would be impractical for a live-
atock owner to have, owa and record more than one brand
without the use of such brands.

Article 8899 reads that, "any person may record
such brand apd/or mark as he may desire to use « » " {(em-
phasis added} and the amemirent of 1945, supra, provides
that where the words "brand and/or mark® were used singular-
ly, such words now have a plural meaning, Thus it is seen
that when the language of the Act and the amendment thereto
ere construed together, an owner of livestook may use one
or more brands, as well as record them. -

The leglslature's power to enact laws is oanly lime
1ted by the restrictions of the State and Feleral Constitution
and federal laws, Similarly, the Legislature has ths power
to repeal a statute, subject to those same restrictions, elther
by express terms or neces:ary implication., Although the repeal
of statutes by implication is not generally favored, a statute
which olearly end manifestly conflicts with & former law to
the extent that both cannot be enforced, operatss as a repeal
of the former statute by necessary implioation. 59 C. J. 899,
900; B0 Am. Jur. Sec, 534, 538, 538, 548, 543; Gilmore v,
Katthews, 182 8. W. (24) 348 (errorx diunisaed); Mingus v.
Kadane, 125 S. W. (2d) 8630 {error dismissed, Jjudgment correct);
Sutherland on statutory construotion, vol. 1, Sections 2011,

2012,

Although the 1945 amendment, supra, makes no ex-
press reference tc Article 68980 (V.A.GeSs) and Article 1484
(renal Code), its provisions confliet therewith, These two
articles are set out below: ‘

vprticle 8890. Every person who has o¢attle,
hogs, sheep or goats shall have an ear mark and
brand differing from the ear mark and brand of his



309

Honorable p. P, witherspoon -~ Fage §

neighbors, whioh ear mark and brend shall be re-
oorded by the county olerk of the county where
such enimal shal)l be. No person shall use more
then one brand, but may record his brand In as
mAny countcies as he deems necessary.”™ (Emphasis

added)

*Artiole 1484. whoever in originelly brand-
ing or marking cattle uses more than one mark or
brand shall be fined not less than twenty-five nor
more than one hundred dollars for sach enimel so
branded or marked.v

The test for an implied repeal is whether or
not there is an irreconoilsble conflioct between an earlier
and a later statute. 50 Am. Jwm.Sec. 543. Aprlying the
test here, we rind only an suthorized use of but one draand
in the language ¢f the earlier statute, eand en express
authorized use of more than one bhrend in the words of the
later statute. (Qonsequently, it is our belief that that
part of the concluding sentence of Article 6890 {(emphasized
above) and the entire provisions of Article 1484, supra,
are in irreccnoilsble conflicot with the provisions of the
leter statute, Article 8899, supra, the latter being con~
trolling.

As the result thereof, only thet porticn of
Artiocle 6890, emphasized ebove, is impliedly repealed an
it is the only matter repugnsnt to the subsequent statute.
5 Am, Jur., Sec., 543, Ané as the genersl riles spplicable
to the repeal of statutes prevail with oriminal as well as
oivil statutes, Article 1484 {Penal Code) is impliedly re-
pealed in its entirety by the later legislative ensctzment
of Article 6899 with amendments. Sutherland on Statutory
gonstruotion, Vvel. 1, 3ec. 2031, .
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%e thevefore answer both of your juestions in the
affirmative.
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