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Dear Sir, Opinion No. 0=7140
Re: (1) Authority of home rule oity
to install parking meters on ocoumty
?roperi-y surrounding ocourthouse;
2) Legality of county installing
parking meters on county property
surrounding courthouse,

Wo are in receipt of your letter of recent date requestiig the op-
inion of this department on the above stated matters. We quote from your
letter as followss :

%Could parking meters be installed on county property surrounding the
courthouse?

®If the above is answered in the affirmative, could they be inatalled by
the City of Waxahachie with revenue derived therefrom going to the oi‘lw‘l

"If parking meters could be installed by the county with ell revenue go-
ing to the county, could the commissioners! ocourt enter into & contract
with e parking meter oocncern whereby the private company would install
them and get 76% of the revenue from the parking meters wntil such time
as they are maid for in fullsy thereafter the county receiving all the
revenus from the meters?

"The City of Waxahaohie is ocontemplating the installation of parking met-
ers on olfy streets and has apprared before the Ellis County Commizaioners!
Court for permission to install them &t the curd surrounding the court-
houses The county property line extends 16 feet into the street amd thus
the installetion would be on countywcwned pronerty."

According to information furnished %ty the Office of the Secretery
of State, the City of Wexshachie is a home rule city, With reference to
the dominion, control and jurisdiction of the streets in a home rule city,
we call your attention to the following language conteined in Article 1173,
Revised Civil Statutes,
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"Cities edopting the charter or amendment hereunder shisll hsve full power
of locsl sul{ governmont, and emong the other pomsrs that msy b exereised
by any such city the following are Lersby emrsersted for yrester certasirty:
e & o

%16, To lave exclusive dominion, control and jurisdicti-n in, over ard
wder the public etreets, avemues, alleys, hivkiyve wnd boulovards, end
puidic grciumds of such city « o o

%2G, To licamse, operate and control the oprraticn of ali charsctsr of
wehiclys using the publioc streets, including moloroycles, automobiles or
1ike vehicles,"

In %9 Texas Jurisprudence, "Streets," Svoction 58, pre Sui=S5%t, wo
find t-e following languages

¥e ¢ o A mnicipa)l corporation has paramount Jurisdiction amd contiol over
its streets; and the ocounty hes no control over theme This is true of a
roadwey which the county has relinquished to publio use; nor does any dis-
tinction aexist by reason of the fact that the county oms the fee in the
stroate o o o

With reference to the city's authority and control of a city
street, the fee and title to which was in the county, we call your atten-
tion to the following language contained in the opinion of the Court of
Criminal Appeals in the ocase of Ex Parbte Bradshaw, 159 5.W. 259, which
involved the validity of a c¢ity ordinance regulating paddling upon the
streets; ‘
"pAppellent's contemtion .that he wea on that part of the public square, the
fea and title to which was in the county, and that the county gave him
suthority to establish end maintein his peddling business there, cannot be
maintaineds TWhore he located and kept his wagon and horses in his ped-
dling business, as shown, was in the public strest or square, Hill Coumty
could no mors give him power or authority to obstruot the strests or pub-
lic square than any other corporation or person could doe Clsarly this
locetion was within the oity limits, and on the publio streets or sguare,
pivad and used for public uses, and the clty, snd mot the county had
Jirisiietion, power, and suthority over it, at loast, for street purioses
and for a public square for the publige" (Undersooring oars throughout)

In the oase of City of Lookhart ve. Commissions:rs?! Court of Cald-
well County, 278 847, 319 (error refused), which inmvolved tlwe right of the
coumiy to maintain e hitching rack upon an area which the county had vole-
untarily set aside from the public square as 2 public street, the Court
hald 4het the maintenance of a hitohing raek in such area wag rels ted
golely to the hendling of traffic of a public strost and that such matter
wes therefore subjeot to tthe jurisdiction and control of the city govern~
mente We quote the follgwing language fromthe Court's opinioni

o5 baver mxy have been the rights of the county originslly, its act in

constructing the ourbing, sidewalk, and gutter, and its tacit relinjuish-
ment to the city of control over the thoroughfare thus left to publie
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use, impressed the property, at least so long as it was so used, with
the character of a public street or thoroughfare, T think this appears
without question, There is no doubt that the entire sguars was dedioat-
ed to the public for certain publio usesc « « » the public thoroughfares
within the territorial limits of the eity are by law placed under the
exclusive control of the city authorities. They alone are sovereign
and represent the public in the maintsnances and regulation thereof,
thether a hitshing rack shall be maintsinsd in that portion of the courd=
house square which has been set aside as a thoroughfare clearly pertains
to control and regulation of the publiz thoroughferes, and nmot to the
administration of the county govermment. The county, it may be aonceded,
had the right to control the ground adjacent to the courthouse, and the
spproaches to the btuilding; and 1t may aiso be conceded that e ven beyond
the grounds it had the right to have maintained freedom of ingress and
egress toand fromthe county btuildings, But the matter of a hitching
rack in that portion of the square which it had voluntarily set aside as
a public thoroughfere was on which had relation: solel.}r to the handling
o traffio in a public strest, and whether it constituted a nuisance or
should be removed from the highway was a question Which adaressed itselif
to the sownd discretion of the city in the exercisa of ths sovereign

re delegated to ite R.Ss arts, 854, 855 State v, Jonss, 18 TeX. 874;

0 Ve Liano County, 5 Tex. Cive App. 132 23 S.W, 1008; 0il Coe Ve
Sen Antonio (Tex.Cive App.) 208 S.W. 177 Merosr County v. Farristurg (Ky.)
66 S.W. 10, 56‘L.R.A. 5833 Samuels v. Nushville, 3 Sneed {Tem.) 298."

In the cese of City of Galveston ve Galvmston County, 159 S.W. (2d)
976, (error refused), which involved the authority of the city to install
parking meters on Seawall Beulevard, which had bsen built by the commty as
a seawall, the Court pointed out specifieallythat the rity govermment md
jurisdlct:.on over the Boulsvard as a street, althcough in deciding the case,
the Court held that, in this particular 1nstance, the right of the publie
to uso the Boulav'ard as a street was subordinate and inferior to the right
of its primary use as a seavall. We quote the following from the Court's
opinion:

"The right of a ¢ity Council to establish ressonable urarfic regulations
includes, of course, the right to decide that the installment of parking
meters in certain locelities whera the traffic is dense is a reasonable
traffic regulation and pass an appropriate ordinm ce to effact such reg~
ulation, and such decision is treated as controlling on the courts,
unless the unreasonableness of the ordinance is fairly free from doubte.
Harper ve City of Wichita Falls, Tex. Cive Aupe, 105 SoWe 2¢ 743, writ
refused, The determination by the City to install the proposed parking
meters at the proposed places on Seawall Boulevard within the City of
Galveston is a determination by the City of the rexscn:zbloness of so
regulating traffic at such points.
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" "a o « Now the primary purpose for which the Boulevard was constructed

was that it should serve to protect, support and brace the seawall. In-
desd, the Boulevard, inclusive of the sand=fill and the covering pavement
and cement walks, form component parts of a complex whole; and such whole

is primarily dedicated to being used as & barrier %o storm waters from

the Guld, and to this use it must be primarily deveoted, The right there-
fore of the public to the use of the Boulovard as a stroet or highway
within the City of Galveston is subordinate to and inferior to the right

of its use as an integral part of the barrisr erected against storm waters
from the Gulf, So, when the Commissioners' Court decided that the proposed
installation of the marking meters would constitute & lessening of the
efficiency of the Boulevard as a barrier agsinst storm waters in the event
of a major storm, it was unguestionably aoting within the sphere of its
Jurisdictions That is not to say that the City Council was not acting with-
in the sphere of its isdiotion whon it decided to in the parking
meterss but that the jurlsdiotion of the City, which in this instance

serves but & subordinate right of the public, must yield to the jurisdiction
of the Commissionerst Court which in this instance serves a snperior r:.ght
of the public," . .

- It 48 indicated in your Je tter that 'l:he area wherse it is oont‘omplat—
ed thet the parking meters will be installed involves a portion of the '
county property which has been set aside and used by the publie for thorough-
fare or street purposes, In view of the above cited authorities and in view
of the faots given, it is our opinion that the matter of handling traffie
upon such public street or thoroughfare within the City of Waxahachie is
within the sphere of the exclusive jJurisdiction of the oty government exd
" thar said ity would be authorized to install parking meters at the proposed
looation end receive the revenue therefrom, provided said city has appropri-
ate powersg vested in it under its charter and has passed an appropriate
ordinance to effect such regulations It is to be understood, however, that
we are not herein passing upon eny matters as to whether the city has prop-
erly proceeded to exercise the authority granted to home rule cities under
the above quoted sections of Article 1170,

Since we have held herein that the matter of control anmd regulation
of traffio upon publio streets and thoroughfares within the ¢ity, including
the installation of park:mg meters, is within the exclusive jurisdiction of
the city govermment, it is our further opinion that the county is not legal-
ly suthorized to install parkkng meters at the proposed locations The fore-
roing holding precludes the necessity for disoussing the other questions

raised in your requsest for an opinion.

Vle trust the above will satisfactorly answer your questionse

JAEsLJ Yours very truly
APPROVED MAR 18, 1948 ,

/s/ Grover Sellrs ATTORNEY GENERAL OF TEXAS
ATTORNEY GENERAL OF TEXAS By /s/ Jde Ae Ellis
Approved Opinion Committee Jde Ae Ellis

By BW B = Chairman .Assistant



