OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN '

GROVER SELLERS
ATTORNEY GENERAL

Honorable Alton C, Arnolad
County Attorney
Brazoria County
Angleton, Texas

Dear S8ir: Opinion Ko. 0~7388

Re: Interpretation of Artiecle 3264a,
R,C,S, relative to sy right of
sminent domain and{thq power of
a county of ths State
land for publie

From an examination of your opinlon request, it is de-
lieved the following states your qu

Does Article 326ia, ¥
Texas, the right of em 3¢
condemning and acquiri t of)way) or esasement
land, private or pubdlie, ) p sed for csmeter-
ia3, vwhere said ¢ Oor easement is neces-
sary to the co rage disposal dump,

this condemgatio- : & oounty project?
Bbrori your qugstion catagorieally, two
facts must be de ¢ asicneras Court, vizy
f_*\\
/// (1}, Whe biilding of the sewerage disposal
dump Yor ‘ar oorporated town is "county dusi-
ess"” .

Whather the dewerage disposal dump in question
bs used for a "publies purpose"?

facts required vy 1 and 2 can bs found to exist,
in Malloy v. Galveston County, 42 S.¥W, (2) 163

considere ong with Article 2352, V.A.C.S,, it is our opinion
that the guestion should be answered in thw affirmative.
Artiole 326fa, V.A.C,S,, 18 quoted in full as follows:

‘ *"The right of Bminent Domain is hereby conferred
upon ecountien of the State of Texas for the purpose of
condemning and aoquiring land, right of way or sasement
in land, privats or pubdlic, except property used for
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seme SRYy purposes, where said land, right of way or
sasement is neocessary in the eaustruetion of jails,
courthoussa, hospitals, delinguent and dependent soh-
ools, poor farms, lidbreries or for other publie purposss,
where sueh purpose is now or may hereafter be autho-
rised by the Oonstisution or Statutes of this State,

"All sueh condeznation proocesdings shall be ingti-
$uted under the direction of the ¢ ssionara' eourt,
and ia the nsxe of the eounty, and the assessing of
danages shall be in ocontHrmitsy 90 the Statutes of the
State of Texas, for eondenning and moquiring right of
way by reilroeds, That no appesl from the finding and
aspepsueny eof damages by she commissionsrs appointed
for that purpose shall have the sffeet of ocausing She
suspension Of work by the eounty in é4onnection with
whioh the land, right of way, casement, ete., is sought
to be aocquired, In case of appeal, counties shall not

J bs required to give dond, noV lhnl.i they de required to
give bond for oosts, 4Aots 1925, p, YOO, Acts IOth
Leg., oh, 116, f§p 1."

Artiols 2352 1s as follows:

"baid court shall have the power $0 levy and sollect
a tax for occanty purposses, not %0 excesd twenty-five
cents on She one hundred dcllars valuation, and a tax
nos %0 exceed fifteen ocents on ths one hundred dollars
valuation %¢ supplement the Jury fund of She county, and
not %0 exo0eed rifteaen cents for roads and dridges on the
ons hundred dollars valuation, exeept for she payment of
dedts ineurred prior to ths adoption of the amsndmen$ %o
the Sonstitution, Sept enmber 25, A,D, 188), and for the
erection of pnbl!o buildings, streets, fewers, watar
works and other permanent improvements, not to exceed
twenty-five cents on the one hundred dollars valuatioh
in any one year, and except as in the Coanstitution other-
wise provided. They may levy an additional sax for road -
urposss not $0 exceed fifteqn cents on ths one hundred
ollar valuation of the proparty sudjeot %o taxation,
under the limiteations and ia the manner provided for ia
Artiele 8, Seq. 9, of the Constitution end in pursuance
of the laws ulntlnc therete, Conss. Ars. 8, See, 9}
Amendmsnt 1899."

"County business” is briefly discussed here but this does
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pot purpors %0 de a oong:!honlivu study of She subjeet, Rsferencs
is nade to Opinion No, O=6441 eddressed to Hon, 4dton O, Apnold,
Angleton, Texas,

Artiole 5, Seetion 18, Texes Conssitution, reads in
pars as follows!:

" o v o ¢ ¢ Bach county shall in like manner de
divided into rour commissioners’ precinets in eaeh of
whioh there shall bs elected dy the qualirfied Toters
therecf one eounty ocommiasionsr, whoe shall hold his of-
fice for twe years ant until his suoccessor shall de
elected and qualified, The counly ecmmissionars so
chogen, with the county Jjudgs, as presiding offioer,
ghall oompose the County Oonminlionora Court, which
slmll exerciase sueh powars and jurisdioction over all
gount& buigg!g;. a3 is conferred by this Constitusion
AR ¢ laws of the State, or as may bs harsafier pres-
eribed.” {(Emphasis ours)

Vhether or not ths conderning of a sewerage &isposal dump
by Prazoria County for Erazorie lisalth Unit, is "oounty bdusiness”
we 4o not ettempt to say; the fao%s in your partisular osee will
determine. "County Business™ is disoussed in Texas Jurispruisnce,
Volume 11, p. 564, sections 37 and 38, which are as follows:

*37, Commissicners' Courts are courtes of genersl
Jurisdietion when acting withia the sphere o2 She pLwrs
and duties ccnferred upon them, and the judgments of
these ocurts sre entitled t0 ths same eonsideresion as
thiose of other constitutional oourts, Their Judgments
may not be collaterelly attaoked, They have bsen given
the power to0 punish contempts committed againmst thex;
and for an erroneous sxeroiss of this power they may
claim the immunities pertaining to a court of general
Jurisdiotion,

"Commissionsrs' Courts are eourts of limited juris-
diction, in that the ir anthorily extenda only to matters
portainln; %0 She general welfare 0f their respeetive
sounties and sha$ their powers srs eily those expressly
or impliedly sonferred upon thes by lawe-that is, by
the eongtitution and statutes of the state.”



Bon, slton C, Arnold, Fage 4

"38. The Jjurisdiotion of coamissiozers' ocurts

is limited to0 stydadly ‘county businsss,’ and the legis~
laturse has ac suthority $© enlarge Sheir powers or

urisdietion. Any atteapt to ocoafer upon the sourt

urisdiction of & matter wnich is no% ‘sounty businsass'

8 voié, However, the county ecoamissionsrs' court is the
sctive governing body of she county, wish a jurisdiosion
that toughes in soms Tespect almost every feature of tiaw
ocunty's dusinesas, amd the court has full and genersl
ohargs of the dusiress affairs of the ocounty, The powr
of the eourt extends only to such dusinsss as is entrustad
to it by the conatitution or by the legislature; end the
legislature may, if 4%t chooses, conmit & antter of county
buginess $0 some ageney othsr than the commissioners oourt,
Ths terz 'oounty dueiness! should be given s broad aund
1iberal construction so as not to defeat the purposes of
the law, 4nd it fs held that the crmmisaione:a'! gourts
have impliad authority to 4o what may be necessayy in thae
e3ercise cf tlLe duties or powers conferred upon thes.”

In Sun Vepor -lectric iLight Co, v, Fsnan, Sup,Ct.

30 S.v., 858, whers ersditors wanted the Commissioners'’ Gourt to
taks over the sdninistration of the arffairs of s dissolved eorporu-
tion (eity) end distridute tLis prooseds received from the sssets
to the corsditors of t'e oity, 4% is held that under article 5, Sec.
18, Texas Constitution, the powsrs whioh the Legislaturs may re-
quiro ther (“Yommissioners' vourt) to exeroise are eonfined by this
section so "County business.”

In Galveaton County vi. Gresham, 220 S5.%. 560, Gulves~
ton Court of Civil 4Appeals, it is held:

*The construction of & seswall within the limits
of & oity for the protection of ths lives and property
of the inhabdbitants of the county 1s *county bdusiness'
within the jurisdietion of the Comuissioners' Court
under Artiole 11, See. 7 and Article 5, Seo, 18 of the
Texaa ‘onstitution.”

whaprton Scunty Dreinags Dist, v, Higbea, et al 149 &k,
361 at page 388, Court of Civil Appesls, Galveston, rehearing
denisd:

"A drsinags district organized under Acts JOth Leg, o
40 amended by Acts Jlst lLeg. ¢ 1) enacted vDANY express
suthority of constitutioms] amendment, Article ), Seo. 52
belongs %0 a ¢lags 4ifferent from a eisy or sewnn, and 1is
s part of the acunty and hanos such statute by imposing
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upon $ha Commissionere' Sourt esrtain powers azd duties

with referenes to dreinage diatriete is no% uncongtitu-

tional under Constitutional Artiole 5, Seetion 18, pro-

vidiag that the Oomuissionsre' Uourt shall exerciss such

powsrsiand Jurisdiction cver all ‘eounty business' as is

:: u‘mi s Gonferred by lawj ¥ns dusiness of ths dreinege
str

et being sounty business.”

Yours very truly
ATTLRIZTY GENBRAL LR ThXis

; ; y Fanecher Archer
TEm s 7l i aNE < Adssgistant,
LITCENEY GENERAL -~

Fa/dle




