OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN 11
GROVER SELLERS
ATTORNEY GENERAL

Honoreble E. 5. Foreman
County Auditor
Jefferson County
Beaumont, Texas

Deay Sir:
Opinion No. 0-7391

Re: Deduction of cbllection
expense from gren
City of Ponrt Arx

We have your letter of recent date raquesting the
opinion of this office on the abeve-cap i€ Your
letter reads in part as follows:

*Jefferson County hag
cellection of delingquent

“In checklp
or's office, ing 8/9ths of
the State Ad : Port Arthur Sea-
wvall District, ping charged

out that the Seawall

4 a 1is not receiving any part of the penalties
and interest charged_eh delinquent taxes and inas-
uch as no\pant of the penalties and interest are
tyro over) to ‘the Seawall District, the proportion-

t fee pald to Mr. Pritchard is being
paid by the Seawall District out of tax money and
not na s and interest. My question is, 1s 1t
‘0 charge the Seawall District with this
cost, when apparently the entire cost of collect-
ing delinquent taxes should be bormne out of penal-
ties and interest collected."”
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By Acts of the Regular Bessien of the Alst legisla-
ture, 1929, Payge 656, Chapter 292, B/9ths of the State ad
valores texesz on all property, both real and personal, col-
lected in Commiasioners' Precinct Ne. 2 of Jefferson County,
Texas, were donated and grented to the City of Port Arthur
for the purpose of censtructing snd maintaining a sea wall.
™his act vas amended by Acts of the Regular Ssssien of the
ATth Legislature, 1941, Page 1308, Chapter 584 and by the
49th Legislature, 1985, Page 615, Chapter 353, and as amended,
provides in part as follows:

“Section 1. That commencing with the fiseal
sar beginning September 1, 1929, and ending August
1, 1961, there bs and heredy are donated and grent-

ed by the State of Texas to the City of Pert Arthur,
Texas, situated in Jefferson County, Texas, eight-
ninths (8/9) eof the net gggg%§g of the State ad
valorem taxes collecled en all preperty, beth real
and persenal in Cesmissioners! Precinct Ne, 2. of
Jefferson County, Texas, as it existed on Jamuary 1,
1945, which shall be ascertaimed and apportioned as
nev provided by law; provided that frem and after
August 31, 1949, Three Thousand Dollars (§3,000)

of the assesssd taxable value of all residence
homesterds, a» nov defined by lav, in said Pre-
cinct Ro. 2 shall bhe sxempt from all taxation for
the purposes enmmerated in this Act &z well as for
all Btate purposes.

fSec. 2. At the end of each menth, the Cellector
of Taxes for Jefferson County, shall on ferms to he
furnished by the Compiroeller of Public Accounts, make
an itemized report, under ocath te said calptrtlinr,
showing sach and every item of State ad valerem
taxea collected by him as provided for in this Act,
upen all property, beth real and persanal, in seid
Commissioners' Precinct Ke., 2 of Jeffersen County,
Texas, as it existed on January 1, 194%, and sccom-
panying same with a sumarized statenment shewing full
disposition of all such 3tate taxes collected; said
Collector shall present such report tegether with the
tax receipt stubs, autherized by lav te be kept, to
the County Clerk of Jeffersan County, Texas, who
shall within ten {10) days compare sald report vith
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stubs, and, 1f the sawe agree in every particular

as regards nomes, dates and amcunt, the Clerk shall
certify to its correctness for which examination
and certificate he shall be paid by the Commission-
ers' Court, Twenty-five (25) Cents for each certifi-
cate and Twenty-five (2%) Cents for sach twe hundred
(200) taxpeayers namsed in said report. The said Col-
lector shall then ilmmediately forvard his report,

80 cortified to the Comptroller and shall pay over
to the City Treasurer of the City of Port Arthur,
Texas, eight-ninths (8/9) of all moneys cellected

by biz during sald month under the provisions of
this Act, except such amounts &s & alloved by

lav for assessing and collectinz the asme, and shall
forward s duplicate copy of the receipt given to him
by the treasurer of the City of Port Arthur, Texas,
for such moneys to the Comptroller. The said Col-
lector shall remit to the State Treasury one-ninth
(1/9) of all such taxes collected by him from month
to month." (Underscering ours)

On January 17, 1945, the Commissioners' Court of Jefl-
ferson County entered into a contreact with E. 8, Pritchard for
the collection of delinquent taxes in Jefferson County. Under
the facts as stated in your letter, and in the excellent bLrierl
prepared by Mr. B. 7. McWorter, City Attornsy for the City of
Port Arthur, Texas, it would seem that the City of Port Arthur
i1s being charged with a proportionate part of the commission
paid to Mr, Pritchard for the collection of delinguent taxes
and that this amount is being deducted from the amount of
taxes donated and granted to the City of Port Arthur. Your
question, therefore, is vhere, as here, the penalty and interest
are collected, should the entire commission payable to Mr,
Pritchard, be paild cut of the penalty and interest and no
part of it deducted from the amount donated and granted to
the City of Port Arthur.

Article 733%a, V., A. R. C. 5. provides 1n part:

"Sec., 1. No contract shall be made or entered
into by the Comuissioners'! Ceurt in connection with
the collection of delinquent taxes where the compen-
aatisn under such contract is more than fifteen per
cent of the amount collected.”

U6
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. Article 726%a, V, A, R, C, S,, Seo. 2, provides in
partt

"Cost of cellecting delinquent taxes shall
not exceed the amount of the penalty and interest,
or an amount equal to suoh penalty and interest of
all delinquent taxes aollected.”

As wo construe these statutes, they eperate only as
& limitation on the amount vhich may be paid to the collecting
attorney under a contract to collect delinquent taxes.

In Morrison v. Lane, 157 8. W. {(2d) 466 (C. ¢. A.,
Bosaumont) & case vhere the Legismlature had remitted the penalty
and interest, the court alloved the commission to be pald out
of the tax. Ir that case, speaking through Chief Justice
Walker, the Court said:

"Article 733%s is nothing more than & limita-
tien upon the power of the court in fixing the com-
pensation of the attorney employed under the contrect
authorired by Article 7335, Section 2 of Article
T264ka is nothing more than a provision to the effeat
that the cost of collecting delinguent taxes shall
not exceed the amount of penalty and interest, opr
an amount equal to such penalty and interest of all
delinquent taxes ccllected, that is, Art. 726ka em-
povered the Commissisners' Court to make & contrect
on the conditions therein stipulated, and no conten-
tion 1= made that vhen executed the contract was in
violation of law, There is nothing in these articles
to the effect that the attorney employed teo cgollect
delinquent taxes shall be paid enly from the interest
and penalty due on delinquent taxes; B&d this been
the intent of the Legislature, it would not have
been provided by Article 7335 that the attorney could
bs paid Ya per cent on the taxes.'"

Since Article T335a and Section 2 of Article 726k
operaie only as a limitation on the amount whieh may be paid to
the ¢ollscting attorney, it is the opinion of this office that
the City of Port Arthur is properly chargeable with ite propor-
tionate part of the costs of collecting delinquent taxes. As
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we conastrue the act, donating and granting to the City of Pert
Arthur 8/9's of the State ad valorem taxes colleeted in Com-
missionerms' Precinct Ro. 2, this deduction is specifically
provided for. The underscored portien sf the above-guoted
act provides that §/9's of the net amount of the taxes (that
is, the gross amount collscted less the authorized expendi-
tures) be donated and granted to the City of FPort Arthur.
Further, in the act this expenditure was anticipated and au-
thorised by the following language:

fessgight-ninths (8/9) of all moneys collected
by bim during said month under the previsions of
this Act, except such amounts as are alloved hy
lav fer assessing and collecting the same.”

In viev of the language of the statutes, it i{s undie-
puted that the various amounts %llevod lay for the collection
of taxes, are properly deductible. of this grent
covers delinquent, as vell as current taxes. The commiszsion due
My, Pritchard is an amcunt alloved by law for the collectien
of delinquent taxes and thus a proportionmate part eof this com-
mission is preperly dedugtible from the amount donated to the
City ef Port Arthur.

Yours very truly
ATTORKEY QENERAL OF TEXAS

poakeis O Komiadua

Robert T. Denahue
Asslstant
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