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Hon. Waggoner Carr Opinion No. V -97{ %‘”"’-
County Attoraney _
Lubbock County Re: Authority of_the Coun-~-
Lubbock, Texes ty to use roed bond

proceeds to buy rights-
of way within & city

snd to pay condemnsation
avards against the city
for rights-of-way on
streets forming cohnect~
ing l1inks on State high-

Desr Mr. Carr: ways. .

Your request for an opinion 1s substantlally
as follovs:

On the 5th day of November 1945, the
Lubbock County Commissioners' Cocurt enter-
ed its order agreeing with the Texas Highway
Department to furnish rights-of-way for cer-
tein highways. During 1945 the city of Lub-
bock voted s city-wide bond election which
1included money to be used for seouring the
city's part of the right-of-way within the
corporate limits. The city has continuously
secured 1its right-of-wvay within the corpor-
ate limtts to the limit of its own funds on
hend. In 19%6 Lubbock County voted & county-
vide bond issue for highway purposes éend
thereafter secured a large portion of the
right-of -way required for highweays designat-
ed by the Eighway Depsrtment. The County
has approximately $161,465.18 remaining on
hand in this bond fund.

The City of Lubbock has made and 1is
about to weke additional extensions in its
corporate limits so as to inoclude the lands
from which rights-of-way are to be secured
by the County and suoh needed lands will be
shortly within the oorporate limits.

On June 13, 1949, the Commissioners'
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Hon. Waggoner Carr, page 2 (V-971)

Court passed its resoclution authorizing the
obtaining of the necessary rights-of-way, s
part of vhich will be in the City of Lubbock
af'ter the annexation becomes effective.

Question 1, May the road bond funde of
Lubbock County be used for the purchase of
rights~of-vay of that part of the highway
and traffic dispersal system included within

.. the corporate limits of the City of Lubbook?

.= ~ Question 2. In the event the City of
- Lubboek is required to file condemnation

- .co--prvoogedings on land within the corporste

.+ -13mits, may the county by reason of its con-

- tract with the 3tate Highway Department in

- gooperation with the City of Lubbock use
suwh funde to pay for the lend actuslly tak-
en and demages swarded by the specisl ocom-
missioners or swvarded by judgment on appesl
to the County Court?

As a general proposition of law it is settled
that the control and jurisdiction over streets of & mu-
nicipelity are exclusive in that city or town. However,
the courts have held that the county has the right to
expend funds in the lumprovement of streets within the
corporate limits of & city vhen said streets form a part
of the county road system, or a connecting link in State
highweys, when done with the consent of the city. Cit
of Breckenridge v. Stephens County, 120 Tex. 313, &0 S.W.

N » ; Hu y

HQMB comt sl e £ VLU I0X. 1V¢App- ; A-Go
Opinion No.V-261 deted Juns 23, 1947; A4.G.Opinion Ko.O~
4256 dated December 12, 1941.

In Attorney Generasl Opinion No.0-7365, dated
November 8, 1946, it was seid:

". « « A oounty may not purchase land
in en incorporated city for highwey purpoees
if such purchsse conflicts with the jurisdic-
tion‘of the municipality; however, it 1is our
opinion 1f the oity approves, conseunts to,
acquiesces or oooperates in the purchase, then
the county may purchase the land for such pur-
pose. This view is not inconasistent with the
holding that the county may not condeamn such
land. The powver of condemnstion, if present
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anty, would be there regardless

t or approval of the ¢ity. Swh

uld conflict with the- jurisdiction
tty over its streets; therefore, -

ple authority there is no such auth-
the county. But there 1is power to
with the approval or consent of the .

above opinion perticularly emphasizes the
ounty has the powver to purchese such land
or Stnte high oy purposes. Also see:
226 3,W.158 (Tex.Civ.App.1920); State

. 87% (1 ET): Benat v. Dallas Counly, 226
- !em.civ,lpﬂa error rel.); Gannon V. Healz

Construotion Co., 2 .3.526 (Tex.Civ ADD. , OITOoYr

rel.

.ff.iu therefore our opinion that your first
question should be snswered in the affirmative.

.Ja 'the case of Adans v. Rockwell County, 280
8.¥.759 (TPex.Comm.App.192 vas a e County
or Rockwall 41d uot have the power to condemn land for
road purposes within the corporete limits of the town of
Royce. The Court said:

"Fhere does not appear to be an smbiguity
in the language emwployed by the Legislsture to
express 1ts intent as to what agencies should
exercise control over the highways within in-
corporsted citiea and towns, or as to the ox=
clusive nature of that oontrol."

In the Benat v. Dallas gountz Case, supra, the
Court stated:

(
"Except in cases coming within the scope-
C of some genersl or specisl statute in which
suthority is expressly conferred, counties
( sre without suthority to lease out or control
streets and highwvays of the incorporated cit-
( ies and towns, or to have property condemned
( ‘ for such purposes.®

qv-a-‘
L I

While it has been the long estsblished opinion

of this department that s county may purchase, with the

consent of 8 city, the right-of-way for a highway through

et incorporeted city, nevertheless the city and county
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are separate snd distinot jurisdictions insofer as they

relate to highvay matters, having separate asnd distinct
powers and privileges; and the iundebtednsss of one is
not the indebtedness of the other. Title to property
condemned by 8 city or an essement is in the nsme of the
¢ity, vhereas rights-of-way purchased by 8 county for
highwvay purposes are vested in the 3tate of Texas.

Article III, Section 51 of the Constitution
of Texas is iu part as follows:

: "The Legislature shall have no power to
‘make smy grant or suthorize the making of any
grant of publioc monies to sny individual, as-

" soolation of individusls, munioipal or other
-gorporations whatsocever. . . .

Article III, 800tion 52 of the Constitution of
Texas provides in part:

"The Legislature shall have no power to
authorize any county, oity, town, or other
politicsl corporation or subdivision of the
3tate to lend 1its credit or to grant publilc
money or thing of value in aid of, or to seny
individual aasociation or corporstion whatso-
ever, . . .

This constitutionsl prohidbition.wss applied in
the ocases of San Antonio Independent School District v.
Board of Trustees, 20% Eéﬁ.?a 52 lTex.CIv.ggp.I§EY » @TTOP
rel. R.T.8.) end City of X1 Paso v. Carro 106 8.W.24
251 (!ex.Civ:App 1937, error ref.). |

In the case of Galveston H.&% 8.4.Ry.Co. V.
Uvelde Company, 167 3.W.2d 305 l!ox.ﬁ{v.App.i?ﬁE, error
ref.), the C

e Court ssid:

~ "The Commissioners' Court of s county
has only such powers as are expressly or by
necessary implication given it by the Consti-
tution and statutes of this Stste."

Also see: Art.V, Sec. 18) Tex.Const.; Mills

County v. Lampasas connt 90 Tex.603, 4o 8.w.403 (I897);
g.g.gogﬁan an§ %roa. Eiaaouri X.& T.R. co., 50 Tex. 420

Passing to the question preaented, 1t will be
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noted that s county msy not condemn property lying with-
in the Jurisdiction of the City of Lubbock, and being
without authority to c¢ondemn, it necessarily follows

thet & county may not psy the condemnation awards for
the City of Lubbock. The title to suoh property or the
eagement obtained would be in the name of the City of
Lubbock; and our State Constitution, as set out above

and as interpreted by the cases oited, prohibits the of-
ficers of the county from paying over proceeds of & bond
issue to a municipsl corporstion. In the ebsence of sesuth-
ority permitting the ssms to be done, we are of the opin-
ion that the County of Lubbook would not be authorized to
pey the condemnation awverds against the City of Lubbock.

SUMMARY

A Compissioners' Court of & county wmay
expend county roed bond funds in the lmprove-
ment of ¢ity streets foruming a part of the
county roed system or a connecting link in a
atate highvay with the consent of the city
and may purchase lands for rights-of-way for
S3tate highways within the city 1if the city

consents and approves. Hughes v. County Com~
missioners' Court of Harr%s Count 35 §.v.
23 818 (Tex.Civ.App.1931); Cit o¥ Brecken-
ridge Ve Bto¥hena Cc»unt;[E 120 %ex.EIS, 30 8.

Noveuber 8, 19&6.

Inasmuch as & county may not condemn land
vithin an {ancorporated city, a county masy not
pay the condemnetion avard for & city on pro-
perty obtained by the city by condemnstion for
rights-of -way purposes. Such payment would be
in violation of the Constitution. Tex.Const.,
art.III, Secs.51l and 52; Benat v. Dallas Coun-
35, 266 8.W.540 (Tex.Civ.App.192%, error ref.);
Adams V.

Rockwvell County, 280 3.W.759 (Tex.Coum.
App.1926) . ,

Yours very truly,
APPROVED ATTORNBY GERERAL OF TEXAS
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