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Hon. Ramie H. Griffin Opinion No. V-1401

Crim. Dist. Attorney

Jefferson County Re: I.egality of the County

Beaumont, Texas Clerk recording the plat

: of & subdivision within

five miles of &an incor-
porated city when it has
been approved by the City
Planning Commission but
not by the Commissioners’

Dear Sir: Court.

You have requested an opinion on the follow-
ing question:

®. . . whether or not it 1s necessary
for the Commissioner's Court to approve
the plat of & subdivision located within
five milee of an incorporated city when the
plat has been approved by the appropriate
city authorities.”

The original act relating to the platting
and recording of subdivisions was passed 1n 1927, and
became Article 97ka, V.C.S. This act purported to
give cities of 25,000 inhabitants or more authority
over the filing of plats of subdivisions within five
miles of the city limits and authorized cities of
less than 25,000 inhabitants to adopt its provislone.
City of Cogpus Christi v. Gouger, 236 S.W.2d4 B70 (Tex.
CIv. App. 1951, error rel.). The act required that
such plats be approved by the City Planning Commisslon
or by the governing body of the city if it had no Plan-
ning Commission.

In 1931, Article 6626, V.C.S., was amended
so as to provides

“The following instruments of writing
vhich shall have been acknovwledged or proved
according to lavw, are authorized to be re-
corded, viz.: all deede, mortigages, convey-
ances, deeds of trust, bonds for title,
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covenants, defeasances or other instruments
of writing concerning any lands or tenements,
or goods and chattels, or movable property

of any description; providsd, however, that
in cases of subdivision or re-subdivision of
real property no map or plat of any such sub-
division or re-subdivision shall be filed or
recorded unless and until the same has been
authorized by the Commissioners' Court of the
county in which the real estate is situated
by order- duly entered in the minutes of saild
Courf, except in cases of partition or other
subdivision through a Court of record; pro-
vided, that within incorporated cities and
towns the governing bod%Athereof in Tieu of
the Commissioners' Court shall perform the
duties herelnabove imposed upon the Commis-
sioners' Court."” (Emphasis added.)

In construing the above provisions, the Supreme
Court stated in Trawalter v. Schaefer, 142 Tex. 521,

179 S.W.2a 765 (IHE):

*. . . It is plainly evident that the
exception to Article 6626, Acts 1931, regard-
ing maps-or plats of land sltuated within the
corporate limits of cities and towns operates
to keep in force the provisions of Article 974a,
Acts 1927, in so far as such last-mentioned
Act covers maps or plats of land situated with-
in the corporate limits of the citles and towns
mentioned therein, but 1t does not operate to
preserve or keep in force such Act in so far
as 1t covers extraterritorial landas. Certainly
had the Legislature intended such a construc-
tion to be given Article 6626, Acts 1931, 1t
would have included lands within five miles of
cities and towns of 25,000 inhabitants or more
in the language of the exceptlon.

"Bven if 1t should be held that Article
6626, Acts 1931, has not repealed the extra-
territorial provisions of Article 9Tha, Acts
1927, then maps or plats of lands located
within five miles of cities and towns contain-
ing 25,000 inhabitants or more would be includ-
ed within the provisions of both Acts, and in
such instances both Acts would have to be com-
plied with. We hardly think that such was the
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intention of the Leglslature; and yet this con-
clusion would be inescapable if it should be
held that Article ‘6626, Acts 1931, has not re-
pealed the extraterritorial provision of Arti-
clg'97ua, Acts 1927. . . ." 179 S.W.2d at
768.

In 1949, Article 97%a was amended by H.B. 158,
Acts 51st Leg., R.S. 1949, ch. 154, p. 321. 1In constru-
ing this amendment the court stated in City of Corpus
Christi v. Gouger, supra:

""The 1949 Act does not expressly state
that 1t is an amendment to the 1931 Acts, and
i1t does not purport to do anything further than
to amend Section 1 of Article 974a by making
more detalled requirements as to maps or plats
of land lying within incorporated cities or
within five miles distance therefrom, and re-
peal Section 10 in 1ts entirety. Said Act does
not restore to the City Planning Commlission or
the City Governing Body the powers theretofore
vested In said bodles prior to the 1931 amend-
ment of Article 6626.

*We are unable to agree with appellant's
contention that the amendment of Section 1 and
the repeal of Section 10 of Article 974a im-
pliedly repealed the provisions of the 1931
amendment to Article 6626, which the Supreme
Court, in Trawalter v. Schaefer, 142 Tex. 521,
179 S.W.2d 765, held deprived cities of the
authority to prevent plats of subdivisions out-
side the city limits from being filed or record-
ed. Repeals by implication are not favored and
if the Legislature desires to reinvest the
cities of the State with authority over maps
and plats of subdivided lands lylng outside
the municipal limits, it must employ language
indicating a clear intention to modify the
provisions of Article 6626 as the same have
beeg construed by the Supreme Court.” 236 S.W.2a
at 871. :

House Bill AAL. Acts 52nd Leg.. R.S. 1951, ch.
403, p. 745, aménded Article“ 6626 so that it now provides:
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"The following instruments of writing
vhich shall have been acknowledged or proved
according to law, are authorized to be re-
corded, viz.: all deeds, mortgages, convey-
ances, deeds of trust, bonds for title, cove-
nants, defeasances or other instruments of
writing concerning any lands or tenements,
or goods and chattels, or moveable property
of any description; provided, however, that
in cases of subdivision or resubdivision
of real.-property no map or plat of any such
subdivision or re-subdivision shall be filed
or recorded unless and until the same has
been authorized by tlie Commissioners Court
of the county in which the real estate 1s
situated by order duly entered in the minutes
of said Court, except in cases of the parti-
tion or other subdivision through a court
of record; provided that where the real es-
tate 1s gituated within the corporate limits
or within Tive miles of the corporate limits
of any incorporated city or town, the govern-
ing body thereof or the city planning commis-
sion, as the case may be, as provided in Arti-
cle §73a, Vernon's Texas CivIE Statutes, shall
perform the duties herelnabove imposed upon
the Commissioners Court.

The emergency clause of House Bill 661 of the
52nd Legislature states:

"The fact that the decision of the Su-
preme Court in the case of Trawalter, County
Clerk vs. Shaefer, 179 S.W.2d 765, has raised
a question whether the governing bodles or
planning commisslions within the corporate
1imits or within five (5) miles of the cor-
porate limits of such citles still have the
powers conferred upon them by said Article
97ha, Vernon's Texas Civil Statutes, creates
an emergency . . .

In view of the legislative and judiclal
history of Articles 9Tla and 6626, V.C.S., 1t is our
opinion that maps or plats of land within the corporate
1imits or within five miles of the corporate limits of
an incorporated city or town must be approved only by
the governing body of such city or town or the city
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planning commission. These plats do not need the ap-
proval of the commissioners' court of the county in
which the land is situated in order to be filled or re-
corded with the county clerk.

In view of the fact that Jefferson County
has a population of 195,083 inhabitants according to
the 1950 Federal Census, we must conzlider one further
act (Senate Bill 321, Acts 52nd Leg., R.S. 1951, ch.
151, p. 256, codified as Art. 2372k, V.C.S.) in connec-
tion with your request. Senate Bill 321, supra, provides
for the aprroval of maps or plats of lands lying outside
the corporate limits of the city or town by the commis-
gioners' court 1n counties having a population of 190,000
inhabitants or more. This act was passed on April 25,
1951. House Bill 661 (amending Article 5626, V.C.S.) was
passed on May 31, 1951. Since House B1ll 661 is a later
enactment of the same Legislature, 1t will operate to re-
peal that portion of Senate Bill 321 to the extent of any
conflict in thelr terms. EX parte Maria de Jesus de la O,
227 S.,W.2d 212 (Tex. Crim. 1050); Att'y Gen. Op. V-390
(1950). Obviously Senate B1ll 321 and House Bill 661 are
in conflict with respect to the approval of maps or plats
of lands by the commissloners' courts prior to recording
in the office of the county clerk. Thus, House Bill 35541,
being the later enactment of the samz Legislature, will
control over the provisions of Senate Bill 321. Ex parte
Marla de Jesus de la O, supra.

We therefore agree with your conclusion that
maps or plats of land lying within five miles of the
corporate limits of an incorporated city or town need N
not be approved by the commissioners' court as a pre- (:EL)
requlisite to recording.

SUMMARY

Maps or plats of land lying within the
- corporate limits or within five miles of the
corporate limits of an incorporated city or
town must be approved only by the governing
body or the city planning commission of such
- e¢lty or town, and need not be approved by the
commissioners! court of the county in which
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the land 1s situated, to be filed or re-
corded with the county clerk. Article 6626,
V.C.S., as amended by House B1ll 661, Acts
52nd Leg., R.S. 1951, ch. 403, p. T4s.

Yours very truly,

APPROVED: PRICE DANIEL
Attorney General
- J. C. Davls, Jr.

County Affairs Division

E. Jacobson W"’ Vgﬂ—wﬂq
Reviewing Assistant John Reeves

Assistant
Charles D. Mathews
First Assistant
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