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Re: Right of member of the general
public to walk, for fishing
purposes, in a river bed, title
to which has been relinquished
under ?he Small B3l1l (Art, 54lia,
‘VQCQS.

Dear Mr, Bryant:
Your letter states the following facts:

"The Salt FPork of the Brazoe River in
Kent County 1s & navigable stream, ag8 that
word 18 defined in Art. 5302, RCS,although
it is non-navigable in fact, The Salt Fork
18 not a dry stream but flows a small stream
of water during the drlest months of the year.
Practically all the original Burvey llnes of
the Patents and Awards elther cross or partly
oross the bed of such river and therefore
would come under the provisions of the 'Small
Act,! Article 5414a, RCS, There are several
large ranches in Kent County that are crossed
by the Salt Fork of the Brazos River, The
owners of such ranches8 have thelr ranches
enclosed with substantial fences and are using
the river bed and the land lying on both sides
thereof for the purposes of raising cattle.
The owners maintain water gaps across the
river bed at the places that the rilver enters
and exita from their particular ranch,”

You afk the followlng question:

"aan the general public enter such en-
closed lande and walk down the bed of the
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river, eilther on the dry bed or in the
water, for several miles and selne for
minnowa and fish In the water-holes lo-
cated in such river bed against the
owner!s wishes?"

You further request our opinion as to whether
or not such conduct would violate Article 1377, Vernon's
Penal Code,

Under civil law grants made prior to the Act
of 1837, the beds of all perennial streams belong to the
State, McCurdy v. Morgan, 265 S4W.2d 269 (Tex, Civ, ADD.
1954, error ref,)s From your description, the stream

.An question is a perennial stream, Thils ownershlip of

the bed 1n the public carried with 1t under the cilvil

law the right to use the banks for such things as hunt-
Ing, fishing and camping, incans v eeran, 192 S.W,.
603 (Tex,Civ.ADPe1917); State v, Grubltake Investment
aAssociation, 117 Tex, 53, We Mauirails
Va thte, lﬁe Tex, 559, 180 3.W.2d 134 194

@rants made since the 1837 Act are governed by
the 30-foot navigability rule, Article 5302, Vernon's
civil Statutes, The beds of navigable Btreams ag there.
defined, adJoining grants made after 1837, are owned bi
the States Manry v, Robison, 122 Texe 213, 56 S,W.2d 438,
446 (1932), Grants made since 1840 are governed by the
common law, under which the boundary between publlc
and riparian ownership 18 fixed at a point 1n the cut
bank known as the "gradient boundary." Unlike under the
civil law, the public may not as to common law grants go
beyond this line and use the banks for flshing, camping,

etc, Diversion Lake Club v, Heath, 126 Tex. 129, 86 S.W.
2d &41, s However, the court specifically left
open the question as to the right to use of the banks by

commerclal navigators "in emergency, or in other circum-
atances," Page 447,°

By statute, the waters of every Texas stream
Art, TH467, VoCoSe) as well as the fish therein (art,
0265 are public property, The law 18 not clear as to
the right to fish in public waters over private landg.
In the Dlversion Lake Club case, supra, flshermen
launched eir boat from a low public bridge and steered
their way into a lake, the outer portions of which were
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over submerged private lands, The Supreme Court sald at
page 443:

"The general rule is well established
by the authorities that the right to fish
in a stream, whether belonging to the public
in common or exclusively to the owners of
the land bordering the atream, is determined
by the ownership of the bed."

However, at page 446, the court said that the fishermen
could fish over these private lands because, though the
bed was private, the waters were publlc,

In Taylor Fishing Club v, Hammett, 88 S,w.2d4 127
{Tex,Civ,ADppP, 1935, error dism,), it was held that the bed
of a8 non~navigable lake belonged to the riparian landowner
and that a neighbor fisherman had no right to cross the
boundary line into the lake by boat, The court clted the
Diversion Lake Club case for the proposition that owner-
ship of the bed determined the right to fish, For a
similar holding, see Flsher v, Barber, 21 S,w.2d 569 (Tex,
Civ,App.1929), And it has been held that, despite public
ownership of fish in streams, a person has no right to
cross private lands to get to a fishinﬁ gspot. Reed v,
State, 175 S.W.2d4 473 (Tex,C1iv,App, 1943); Smith v,
godart, 295 8,w, 211 (Tex,Civ.App. 1927),

In State v, Bradford,121 Tex,515, 50 S.W.2d 1065,
1077 {1932), the court said that the reservation of waters
of streams to the public implies ™all things necessary
to the practicable and substantlial use of and enjJoyment of
the things reserved," and that a liberal construction of
the reservation in behalf of the public 18 required. The
court further sald that "nothing short of express and
positive language can suffice to evidence the intention
to grant exclusive private privileges or rights in that
held for the common use and benefit," To the same effect

see State v, grubstake Inv, éssoc., supra; Anderson v,
L_EOI ’ Te'xt 3, -Wc 9! 223.
The Small Bill (Art. 5414a, V,C,8.) provides
for the relinquishment by the §tate to ripsrlan owners
of certain stream beds crossed or partly crossed by ori-
ginal land grants and awarde., The Act specifically provides

1t shall not "impair the rights of the general public and
the State in the waters of streams. . ., ." Attention 1s
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also called to the fect that the Small B1ll 1 not appli-
‘cable to relinquish any number of ascrsz of stream bed in
excese of the number conveyed in the original grants,

ones Vv ringer, 256 3.W,24 1016, 1020~1 {Tex.Civ.Appr.
igséi, TEE Ac% also reserves the 3tate's rights to minersls
and to sand and gravel in the beds of navigable streams,

In State v, pradford, supra, et p, 1076, the court
sald: .

¥, . . It 18 quite plain that the lLegls-
lature in the enactment of the 8Small Bill 414
not intend to grant unto the patentees or
awardees and their assignees sn absolute title
to the lsnd deacribed in their patents or
sawards under navigable waters, The provisions
of the Small Bl1ll recognize all those rights
to which the beds of statutory navigable streams
or water coursea had been theretofore reserved
under the public polley and lawe of this State,"

Clearly, under the %axlor gishin% Eluh,cnng, suprs
1f the undisputed and "absolute e to ed of the

stream belonged to the riparian, the public would have no
fishing rights therein, However, in view of the specific
provision in the Small BRill that the Act shall not "impair
the rights of the general public and the Jtate in the
waters of streams. . . ," in view of the language in the
pradford case, supra, that reaervation of the waters of
streams in the public implies "all things necessary to the
practicable and substantial use of e&nd enjoyment of the
things reserved," and in view of the further holding in the
radfo case that a liberal construction of suoch reserva-
on 1is required, we feel constrained to hold that the
Small 11l left undisturbed such rights as the public
- therstofore had to walk for fishing purposes in the dry
. or submerged beds of streamsg, The Small Bill does not
contain such "express and positive language" as will suf-
fice to take away such rights from the public.

The portion of Article 1377 material to our
inquiry 1a as followag

“Tt shall be unlawful for any person to
enter upon the inclo#pd land of another with-
out consent of the owner, proprietor or agent
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in charge thereof, and therein hunt with
firearms or thereln catch or take or attempt
to catech or take any fish from any pond,
lake, tank, or stream, or therein camp, or
in any manner depredate upon the same, By

"Inclod8ed lands' is meant Such lands as are
In use for agriculture or grazing purpocses

S 2 LRLT Lol

or for any other purpose, and inclosed by

any structure for fencing elther of wood or
iron or comblnation thereof, or wood and

wire, or partly by water or stream, canyon,
brush, rock or rocks, bluffs, or island. . . ."

The above article prescribes a criminal penalty
for a certaln type of trespassing, Use of the bed of the
stream would not be a trespass 1f the person has a right
to use same as an incldent to the right to fish, we are
of the opinion that Article 1377 was not intended to
apply to a situation where the entry was otherwlse law-
ful, $.e., not a civil treapass.

K5 we Interpret this Act, it converte into a
crime an lmproper entry on private premises upon "land
of another without consent of the owner,”" Here the ri-
parian 18 not such an "owner", a8 heretofore pointed ous,
of the bed of the stream asa would glve him the right to
1ts exclusive use, Such penal statute, therefore, 1s
not applicable, Hcwever, a member of the public would
not have the right in going to and from a stream to cross
over private land in which no publlic righta obtalned under
the ¢1lvll or common law,

we answer your quoted question in the affirma-
tive and hold that the conduct in qQuestion does not vio-
late Article 1377.

SUMMARY

The general public is authorized to
walk down theidry or submerged bed of a
river which 1is privately owned by virtue
of the Small B1ll (Article 54l4a, V.C,S.)
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for the purpose of seining and fishing
in water holes in the bed of the river.
This 1& true even though the river
pagse8 through land fenced in on both
sldes of the river, the owner maintain-
ing water gaps across the river bed
where the river enters and exité from
his land., Such conduc¢ct by the public
does not violate Article 1377, V.P.C.

Yours very truly,

JOHN BEN SHEPFPERD
Attorney Qeneral

. bthr Syd b

J. Arthur Sandlin
APPROVED: Asglstant

Mary X, wall
Reviewer

Burnell Waldrep
Reviewer

W. V. (eppert
Reviewer

Special Reviewer

Davls Grant
First Asglatant

John Ber. Shepperd
Attorney General

JAS:bt



