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Chalrman

Agriculture Committee Re: Constlitutionality of H.B.
House of Representatives 174, 56th leg., relating
Austin, Texas to producers of peanuts

acting Jointly with the

Commissloner of Agricul-

ture in promoting the

production and use of
Dear Sir: peanuts,

In your recent letter you have advised us that
the House Agriculture Committee, 56th Legislature, has
referred House Bill 174 to this office for an opinion re-
garding i1ts constitutlonallty.

House Bill 174 authorizes the Commissioner of
Agriculture to cerfify an assoclatlon recommended by the
Southwestern Peanut Growers Assoclation to conduct a State-
wide referendum among commerclal producers of peanuts, An
annual assessment of One Dollar (gl) per net ton of peanuts
marketed by such producers 13 to be levied agalnst such pro-
ducers, if as many as two-thirds (2/3) of those voting in
such referendum favor the levy.

The annual assessment 1s to be continued untll at
least ten per cent (10%) of the members of the assoclatlon
call for another referendum, and at such subsequent referen-
dum a certaln percentage vote to discontlnue the assessment.

We note here that the blll 1s not clear on the
matter of what clrcumstances are required 1n order to dis-
continue the assessments, the last sentence of Sectlon 12
in the proposed leglslatlion providing as follows:

" , . . If such a partition 'éEigZ' is
presented to the sald beard, then the board
shall conduct a subsequent referendum in the
same manner ag outlined above and future as-
sessments wlll be made only two-thirds or
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more of the producers eligible to participate
in such referendum and votling therein shall
vote in the affirmative." (Emphasis ours.)

We assume that the error 1s typographlcal and
willl be corrected before final enactment of the legislation.

House Bill 174 provides that the Commissloner of
Agriculture shall upon request of the certifled association
followlng a vote in the referendum favoring the assessment
notlfy all purchasers of the product that on and after a cer-
taln date the assessments shall be deducted by the purchaser
or his agent from the purchase price of such product. The
assessment 50 deducted 1s to be remitted by the purchaser to
the Commissioner on or before the 20th day of the month fol-
lowing such deduction. The Commissioner of Agriculture is
to pay ninety-five per cent (95%) of the assessments to the
certified assoclatlon or organization by the end of the month.

Inspection of the purchaser's books and records
by the Commlssioner is authorlzed by the bill., On all sums
so remitted to the Commissioner he 1is entltled to deduct
five per cent (5%) for administration of the act. These
amounts deducted by the Commlissioner are to be paid into the
State Treasury and are by the act appropriated for the use
of the Commlssioner in carrylng out the provlsions of the
act,

With the exception of the five per cent (5%) noted
above, the blll does not authorize the deposlt of the assess-
ments 1n the State Treasury, but provides only that they
shall be received by the Commlssioner of Agriculture and
by him remitted to the certlfied assoclatlon or organization.

Under the bill any producer who 1s dissatisfled
with the assessment may demand and recelve from the treas-
urer of said association a refund if the demand 1s made in
writing within thirty (30) days from the date on which the
assessment 18 collected from the producer.

The proposed statute indlcates that the portion
of the assessments in excess of the five per cent (5%) to
be deducted by the Commlssioner is to be used for the pur-
pose of financlng or contributing toward the financing of
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a program of research, educatlon and promotion designed to
increase the production, consumption and quality of Texas
grown peanuts.

Does the exaction authorized by House Bill 17&
constitute a tax?

A tax is not a voluntarg payment or donatlon,
but an enforced contribution, 4 C.J.8. 32, Taxatlon,
Sec. 1. Although the peanut producer who 1s dissatisfiled
with an annual assessment is authorized by House Bill 174 to
demand the return of his money, the fact remains that he

has been made by law to part with 1t involuntarily in the
first Instance, Under this blll money may be taken, for

a tlme at least, without the consent of as many as one-
third (1/3) of the class subject to the exactlon. The
farmer 1s deprived of the use of his money, but no pro-
vislon 13 made to pay him Interest. Purther, he 1s put

to the trouble of having to make written demand for the
return of his money, and no provision 1s made as to when

the money must be returned to him following demand. The
fact that the farmer's money has been taken without his
consent and diverted to other uses for a time is not ex-
plalned away by saying the condition may only be temporary.

The revenue derived from the exation authorilzed
by House Blll 174 does not enter the State Treasury. But
the case of Friedman v, American Surety Co. of New York,
137 Tex., 149, 151 S.W.2d 570 (1941) indicates that clrcul-
ation through the State Treasury ls not a prerequlsite of a
tax, In that case 1tws held that the "contributions" re-
qulred by the Unemployment Act to be made by employers to pro-
vide compensatlon Tor certain employees during involuntary
unemployment. are taxes, and that the statute i1s a tax statute,
even though the fund 1nto which such contributlions are made
never becomes a "State fund," that is, paid into the State
Treasury, but only a fund in the custody or trust of the
State Treasurer. In the words of the Court:

" The taxes are levied and col-

lected foé éuch fund, and not for the State
In its sovereign capacity. .

Under House Bill 174 money 1s to be collected
from a certainclass for a particular fund. It 1s not
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collected for the general use of the State and does not
come 1lnto the State Treasury. It comes withlin the custody
of a State officer to be expended for the primary benefit
of a certaln class. In these respects the "assessments"
provided for in House Bi1ll 174 are like the "contributions"
held to be a tax 1in the Frledman case, supra.

The questlon of whether a particular charge or
burden .8 a tax depends on 1ts real nature, and if in 1ts na-
tureit 1s a tax, it makes no difference that 1t be other-
wise labeled in the statute imposing such burden. Count
11956§;

of Harris v. Shepperd, 156 Tex, 18, 291 S.W.2d 721
80 C.J.5. 3, Taxation, Sec. 1.

In Texas Jurlsprudence a tax 1s described in the
followlng terms:

"Broadly speaking, 'tax' embraces every
levy made by the government (or any subdl-
vision thereof) for public uses. But in a nar-
rower sense, the term connotes a charge
imposed in ald of revenue, . . ." 40 Tex.Jvr,

11, Taxatlon, Sec. 2.

That the exaction of money authorized by House
B11l 174 from producers of peanuts 1s a levy made by the
government for what are ostensibly public uses is self-
evident. The exaction 1s plalnly a charge imposed 1in aid
of revenue, as 1s seen from the case of H, Rouw Co, v.
Texas Citrus Commisslon, 151 Tex. 182, 2U7 S.W.2d 231
{1952), which 18 herelnafter considered in detall.

If the revenue derived from the charge is not
for a public or governmental purpose then the Leglslature
has no authorlty to authorize the levy, the bill thereby
becoming unconstitutional on that ground alone., Fourteenth
Amendment, U.,S. Const.; Tex., Const, Art. VIII, Sec. 3.
For present purposes only we assume that the exaction 1s
for a "publle purpose” wlthin the meaning of the foregoing
constitutional provislons.

Under the instant blll producers of peanuts sup-~
posedly beneflt from the money deducted from the sale of
thelr crop, but the public in general 1s also benefilited and,
hence the benefits are merged. Any payment exacted at the
instance of the State as a contribution toward malntalning
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governmental functlons 1s a tax rather than an assessment,
if the speclial beneflts derived by those who pay the charge
are merged 1n general benefit. Digkson v, Jefferson County
Board of Educatlon, 311 Ky. 781, 225 S.W.2¢ o672 (194G);
State ex rel Fargo v. Wetz, 40 N.D, 299, 168 N.W. 835
(1918); 5 A.L.R. 731; 51 Am. Jur. 38, Taxatlon, Seec., 4,

True assessments are levied with reference to
special beneflt which the property ls supposed to recelve
from the charge. City of Wichita Falls v, Williams, 119
Tex. 163, 26 3.W.2d 910 (1930). But if the exaction is
levied upon all within the c¢lass in proportion to the value
of the thing taxed, such charge 1s ordlnarily held to be a
tax and not an assessment., Wharton County Dralnage District
No. 1 v. Holmes, 149 3.W. 38T (Tex.Clv.A&pp. 1912, error rer.)

Here the levy 1s against all within the class, the
producers of peanuts for commercial purposes. The value de-
rived by the various producers from research, education and
promotion is practically lncapable of estimation. The levy
is not 1n proportion to the benefits to be derived from the
charge as in the case of assessments.

A charge or a fee, 1f for the purpose of raising
revenue, 1s a tax and levied under the taxing power. Harrils
County v. Shepperd, supra. The monles secured by the exaction
made under House Bill 174 are to be used for research, educa-
tion and promotion lnstead of regulation of the peanut
industry. As 18 hereafter shown by the case of H. Rouw Co.

v. Texas Cltrus Commission, supra, an exactlion for such pur-
pose 18 regarded as a revenue measure, Belng a revenue
measure rather than a regulatory measure, 1t 1ls a tax.

Present here are the essentlal characterlstics of
a tax. Money may be taken without the consent of the person
praying the exactlion. It 1s taken under the authority of
legislative act. It is taken for revenue purposes., A State
officlal recelves and handles the revenue derived from the
"assessment," using hls State office and powers in an
integral phase of the collection and dlgbursement of the
revenue, Thlse offlcial 1s called upon to certify the agency
that will conduet the referendum and expend the funds col-
lected from peanut producersa, He 1s empowered to inspect
the books of those who collect the charge agalnst producers.
The funds collected are to be spent for the purposes deslg-
nated 1n the bill. Clearly, the State lends lts authorlty
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and the aura of governmental power to the imposition of this
burden and the expendlture of the revenue derived from the
exaction,

What kind of tax is authorilzed by House Bill 174?

In H., Rouw Co. v, Texas Cltrus Commlgslon, supra, the
Texas Supreme Court held that a tax authorlzed by the Texas
Citrus Law (Art. 1184, V.T.C.8.) to be imposed by the Texas
Citrus Commission on persons, firms, assocliations and corpora-
tions of not exceeding Three Cents (3¢) per standard box or
bag on all e¢itrus frult grown 1ln the State and packed or
placed 1n contalners and marketed or processed and sold dur-
ing a certailn time was an occupation tax. The charge was
not designated as an occupation tax in the statute.

The Texas Cltrus Law provided that the tax money
was " . . . to be used . . . in education and research for
the purpose of lncreasing knowledge wlth respect to Texas
c¢ltrus frults and by-products, and protecting Texas ciltrus
frults from peste and dlseases and of finding new uses for
Texas :¢ltrus frults and by-products and of Improving the
quality and ytéld of such frult and by-products." The test
lald down by the Court and its application to the facts of
that case were as follows:

" . . . There has been much wrltten upon the
difference between a llicense tax, and an occupa-
tlon tax., . . . This court, in very clear and com-
pelling language, lald down the rule for determining
the distinctlion in the case of Hurt v. Cooper, 130
Tex., 433, 110 S.W.2d 899, (1) as follows: 'It is
sometimes difficult to determine whether a glven
statute should be classed as & regulatory measure
or a tax measure, The principle of distinction
generally recognized is that whlen, from a considera-
tlon of the statute as a whole, the primary purpose
of the fees provided therein 18 the raising of revenue,
then suceh fees are I1n fact océupation taxes, and
this regardless of the name by which they are desig-
nated. On the other hand, 1if 1ts primary purpose
appears to be that of regulation, then the fees
levied: are license fees and not taxes. Hoefling
v. City of San Antonlo, 85 Tex., 228, 20 S.W, 85,
16 A.L.R, 608; Brown v. City of Galveston, 97 Tex. 1,
75 S.W.488; City of Fort Worth v, Gulf Refining Co.,
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125 Tex., 512, 83 S.W.2d 610; Royall v, Virginia,
116 U,s, 572, 577, 6 S.Ct. 510, 29 L. Ed. 735;
Dayton-Goose Creek Ry. Co. v. United States, D, C.,
287 F. 728; Texas Co. v. Brown, D. C., 266 [.

577, 37 ¢C.J. p. 169, B 6.1

"Applylng the above rule tc the Act under
conslderation we find the ta: levied to pe an
oceupation tax. A reading of the Act clearly
demonstrates that 1ts primary purpose is to
ralse revenue, and not a regulation of the
cltrus frult industry.under the police power.
Laudable as the purpose of the Act may be;
viz: to advertise and enlarge the markets
for Texas citrus frult and 1ts by-products,
and for research beneficial to the citrus frult
industry, the primary purpose belng the rals-
ing of revenues in excess of the amount needed
for regulation of the industry to carry out
the above provlisions, under the well established
rules of law, the tax levied must of necesslty
be classed as an occupation tax. . . ." :

From the Rouw case, mupra, it 1s seen that House
Bill 174 1s an occupatlon taxXx rather than a license tax
becauge it authorizes the levy of a tax on growers for the
primary purpose of ralsing revenue to stimulate the sale
of peanuts 1nstead of regulating the industry.

There can be no doubt that the tax provided by the
bill 1s an occupation tax by reason of belng a tax on the
grower or activity of commerclally produclng peanuts rather
than a property or sales tax, Llke the tax 1n the Rouw case,
supra, it 1s levied on persons based on certain occupational
activity en%aged in by them. The bill purvorts in its title
to provide . « « that producers may levy upon themselves
assessments . . ." (Emphasis ours.) This language appears
agaln in Sections 4, 7 and 21. Nowhere 1n the billl 1s it
provided that the "assessment” is on peanuts; that 1s, the
property. Nowhere in the bill is the "assessment" called
a sales tax.

The tax 18 not an ad valorem tax in that 1t 1s not
based on the value of the crop, but on the quantity sold.

The bill provides that the "assessment" shall be
levied on the commerclal producer and fixes the rate at
One Dollar ($1) per net ton of farmer's stock peanuts



Honorable Truett Latimer, page 8 (WW-584)

marketed, The effect of the blll is to place & tax on the
commercial productlon of peanuts, *the sale of the crop
being a necessary incident to .€uch commercial production.
Iouisiana State Department of Agriculture v. Sibille, 207
Ia. 877, 22 S0, 2d 202 (1985), Consequentliy, the levy of
an occupation tax 1s authorized by the bill.

S f Article VI of the Co
follo

ectlion
Texas provides

oW
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Arti
i art as

"See. 3. One-fourth of the revenue
derived from the State occupatlon taxes . .
shall be sef apart annually for the benefit

of the public free schools; .

House Bi1l 174 is, 1in our opinion, repugnant to
Section 3 of Article VII of the Texas Constitution by rea-
son of not setting apart annually one-fourth (%) of the
revenue derived from the occupation tax for the benefit of
the public free schools of Texas. All of the revenue de-
rived from this occupatlion tax, except five per cent (5%)
which goes to the Commissioner of Agriculture, is by House
Bill 174 diverted to the certified association in violation
of the Texas Constitution.

Section 1 of Article VIII of the Constitution of
Texas provides in part as follows:
", . . persons engaged in mechanical and
agrlicultural pursuits shall never be required
to pay an occupation tax; .

The Constitutlion of the State of Louilsiana simi-
larly forbids the levying of license taxes on persons
engag d in agricultural pursuits. La. Const. Art. X, Sec.
8. The Supreme Court of that State in Louislana State De-
partment of Agriculture v. Sibille, supra, struck down the
Louisiana statute lmposing a tax on all sweet potatoes
shipped in Louislana in so far as the tax violated the
aforesald constitutional provision by imposing a tax on
the farmer shipping or carrying his crop to market. The
Court stated:

"In the case of State v. Hayes, 143 La.
39, 78 So. 143, 144, which involved a provi-
gion of the 1913 Constitution ldentical with
that above quoted, 1t was stated:
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'It has been declded by this court that
a farmer who goes from place to place selling
at retall the products of his farm 1s only
pursuing his farming business and is not a
peddler or hawker. He is engaged in an agri-
cultural pursuit, which is, by the fterms of
article 229 of the Constitution, exempt from
any license tax. Roy v. Schuff, 51 la. Ann,
86, 24 So, 788, '

"The cited case of Roy v. Schuff concerned
Article 206 of the Constitution of. 1879 which
exempted all persons engaged 1n agricultural
pursuits from the payment of a license tax., 1In
refusing to compel defendant to pay a municipal
license imposed on peddlers, the court said
/51 La, Ann, 86, 24 So. 7827:

V% ¥ * He wasg only carrying out the purpose
he had in view in maklng the crop,--to sell it
at retall or wholesale, as deemed most advanta-
geous to him as a farmer. The selling was an
incident of farming, 1t may be said. It was a
part of his pursult as a farmer, and he thereby
in no way became a peddler or a merchant. The
exemption covers both the farmer and the sale
by the farmer of that which higs industry pro-
duces. f

The rationale of the above-clted Loulsiana case 1is
persuasive on the issue now before us.

It 1s the farmer that 1s required to pay the tax
although it is not due until he sells his crop. How else
than by sale does the farmer utilize his agricultural pur-
suits? He cannot live on peanuts. The sale of the crop
is a vital and necessary element of and incildent to the
occupation of farming. To hold that the producer of pea-
nuts 1s not engaged in agricultural pursuits when he harvests
the fruits of his labors from the sale of his crop would be
wholly unrealistic.

Inasmuch as the charge authorized by House Bill 174
is plalnly an occupatlion tax and one which 1s to be levied
on persons engaged in agricultural pursuits; namely, the pro-
ducer of peanuts at the time he sells hls crop, the proposed
legislation violates Section 1 of Article VIII of the Texas
Constitution.
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In H. Rouw Co. v. Texas Citrus Commission, supra,
it was held that Section 1 of Article VIII of the Texas
Constitution was not contravened by a statute requiring
the pavment of 2 tax on citrus fruit by all whn nanrk or place
in containers and market or process and 3ell citrus fruits,
the opiluion of the Couurv on reheariog reawia,, 1In part, as
follows:

"In its motion for rehearing appellee, for
the first time, contends that even if the tax
be held to be an occupation tax, it 1s valid
within that part of Sec. 1 of Art. VIII of the
State Constitution, whilch reads as follows:

1% * * except that persons engaged in mechani-
cal and agricultural pursuits shall never be
requlired to pay an occupation tax; * * * 1

The present tax is not a ftax levied upon per-
sons engaged 1n 'agricultural pursuits' within
the meaning of the above quoted phrase from the
Constitution. As 18 said 1in the amicus curiae
brief supporting appellee's position 'the tax
is levied upon the activify of packing or plac-
ing in containers and marketing or processing
and selling citrus frult grown in Texas.

. . The tax 1s exacted of any person, engaged
in any vocatlion whatever, who performs these
acts, whether he be commercial packer, gift
fruit shipper, canner of citrus or bottler of
lemon Jjulce, processor of frozen orange Juilces,
marmalade manufacturer, or whatever.'"

In contradistinction to the Texas Citrus Law under
consideration in the Rouw case, supra, the instant bill
taxes only "persouns engaged in the production of peanuts
in the State of Texas". It does not tax all who engage
in the activity of selling peanuts, but only the producer
who sells his own peanuts. The tax is not paid until the
time of sale, but 1t 1s paid by the producer then and by
no other person. It does not tax "any person engaged in
any vocation whatever who performs the acts", but only the
farmer, and thereby, in our opinion, places an occupation
tax on persons engaged in "agricultural pursuits" within
the purview of the constitutional provision prohibiting
such taxes.

We examine now the effect which the l1lnvalidity of
the tax provided by House Bill 174 will have on the re-
mainder of the blll. Consideration will be given by the
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courts to a legislative declaration to the effect that an
adjudication of the invalidity of a portion of the act should
not affect any other portion. 39 Tex.Jur., 24, Statutes,Sec.
9, House Bill 174 contains such a declaration in its
"severabllity clause",

Nevertheless, when the invalid portions of an act
are an integral and necessary part of the act, so as to
preclude a separation leaving a complete, workable and other-
wise vallid law capable of being executed in accordance with
legislative intent the entire act must fall. Empire Gas
and Fuel Co. v. State, 121 Tex, 138, 47 S.W, 24 265 (1932);
Taylor v. Taylor Bedding Mfg. Co., 245 S.W, 24 215 (Tex.Civ.
App. 1948, reh.den., error ref.); Young v. State, 267 S.W.
2d 423 (Tex.Crim.App. 1954); 39 Tex.dJur. 22, Statutes, Sec.

9.

Without the portion of the act authorizing the levy
of an "assessment" on producers of peanuts, the main purpose
of House Bill 174 1s defeated, it being apparent that the
design of the bill is to raise revenue to finance promotion
of the sale of Texas peanuts. The provisions for "assessment"
are so intimately connected with fthe remainder of the b»ill
that they are inseparable. The portion of the bill left
after taking away the invalid part is plainly incomplete and
unworkable. Here the invalidlty of a part permeates the
whole, and we must advise you that the entire b111l would fol-
low the fate of the unconstitutional provisions authorizing
the levy of a tax.

As the question of constitutionallty posed by your
letter is resolved on the above grounds, we deem 1t unneces-
sary to consider others. Accordingly, we base our opinion
solely on the grounds stated and do not pass on any con-
stitutional issues other than fhose expressly considered
herein.

SUMMARY

House Bill 174 is unconstitutional
by reason of (1) authorizing the
levying of an occupation tax
without setting apart annually one-
fourth (%) of the revenue derived
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from such tax for the benefit of

the public free schools of Texas

in violation of Sectlon 3 of Article
VII of the Texas Constitution and
(2) authorizing the levying of an
occupatlion tax on persons engaged In
agrlcultural pursuits, io violation
of Section 1 of Article VII of the
Texas Constitution.

Very truly yours,

WILL WILSON
Attorney General of Texas

Henry 2. Braswell

Assistant
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