
November 18, 1966 

Ron. Robert S. Calvert 
Comptroller of Public Accounts 
Austin, Texas 

Dear Mr. Calvert: 

Opinion No. C-722A 

Re: Reconsld,eration of 
Attorney General's 
Opinion C-722. 

You shave requested a reconsideration of Opinion 
Number C-722, which states the fac,ts under consideration as 
follows: 

"Two employees of this department departed 
this headquarters at 5:30 p.m. on May 1 (Sunday), 
1966 to perform official state business at the 
Terre11 State Hospital during the .worklng hours 
of Wonday May 2nd, Tuesday May 3rd and Wednesday 
May 4th. On the nights of May let, 2nd and 3rd 
these employees spent the night in the Lamplighter 
Motor Inn . . .Dallas, Texas, . . .approxlmately 
25 miles from the Terre11 State Hospital and 
obtained a receipt from that place of commercial 
lodging which was submitted to the Comptroller 
. . .wlth their . . .Travel Voucher . NO 
mileage for travel each day from the hospital to 
the motor inn was claimed. The Comptroller . 
has refused to pay this per diem expense on the * 
grounds 'Claimants left post of duty each day to 
travel to Dallas. From time left Terre11 until 
returned next day considered personal business." 

It is our opinion that Opinion No. C-722 correctly 
held that under the facts as stated the per diem allowances 
claimed by the employees of the Department of Mental Health 
and Mental Retardation were incurred as a result of State 
business. Article 5165a of Vernon's Civil Statutes provides 
that regular hours of work for all full time employees of 
State departments, institutions and agencies are fran 8~00 a.m. 
to 5:00 p.m. Mondays through Fridays. However, It is obvious 
that an employee traveling on official State duties may require 
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only a few hours during a daytime period or a number of hours 
in excess of regular working hours to complete duties assigned 
to him. 

The facts above state that the employees remained 
at Terre11 State Hospital during the working hours of Monday 
May 2nd, Tuesday May 3rd, and Wednesday Ray 4th. Nothing is 
suggested by these, facts to show that the employees concerned 
did not perform the duties cr were not prepared to complete any 
necessary task within their official duties during the period 
for which a flat per diem rate was claimed. A receipt from a 
commercial lodging establishment not located at the ultimate 
destination of the employee does not indicate that the employee 
was absent from his official post of duty. 

Section 6 of the Travel ~Regulatlons Act, Article 
6823a, Vernon's Civil Statutes,, provides that the Comptroller 
approve claims for travel expense and issue warrants on the 
basis of approved claims. The Supreme Court considered the 
duty of the Comptroller in the case of Fulmore v. Lane, 104 
Tax. 449, 140 S.W; 405 (lgll), where a mandamus was sought 
by a State employee to require that the Comptroller issue a 
warrant to pay his salary. The Court held that the Comptroller 
has discretionary authority to determine whether a claim is 
made pursuant to a specific apbropriation; however, If it is 
determined that the claim is made subject to a specific ap- 
propriation, it is the mandatory-duty of the Comptroller to 
issue a warrant in payment of the claim. The Court said at 
page 406: 

II . . .if such appropriation has been made, 
and the requisition for the warrant is made in 
pursuance thereof, his duty to issue the warrant 
Is mandatory, and he cannot lawfully withhold 
the issuance of the warrant.' 

We would point out that It is not possible to draft 
one statement which will cover every phase of the work that is 
required of State employees in performing their duties around 
the State. Because of the wide disparity of these duties, the 
head of the agency concerned fs the official who must make the 
determination as to the reasonableness of the manner of per- 
forming duties assigned. When the agency head has made this 
determination, and so certified, the Comptroller is limited 
solely to the ministerial duty of paying a claim that is in 
proper form. The Comptroller does not have the specific duty 
and authority to investigate facts contained in claims for 
travel expenses, but has only the -authority to approve such 
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claims filed in proper form pursuant to a specific appropriation 
and issue a warrant for payment of the claim. 
No. w-1328 (1962), Atty. Glen. Op. No. c-447 (l$g: Qen* Op. 

The second question answered In Attorney General's 
Oplnlon dated January 9, 1935, written by Leon 0. Moses Is 
overruled insofar as it may conflict with this opinion. All 
opinions In conflict with this opinion are hereby overruled 
to the extent of such conflict. 

SUMMARY 

It Is our opinion that Opinion No. C-722 
correctly held that under the facts as stated 
the per diem allowances claimed by the employees 
of the Department of Mental Health and Nental 
Retardation were Incurred as a result of state 
business, and It Is the ministerial duty of the 
State Comptroller to issue a warrant in payment 
of said claim If the claim Is submitted pursuant 
to a valid appropriation. 

Yours very truly, 

ffH:sck:ra:mkh 
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