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You have requested an opinion on the constitutionality of
the provision in Article 2351 1/2c, Texas Revised Civil Statutes,
which astates that 1f, upon a change of boundaries of Justice
Precincts, only one previoualy elected or appointed Justice of
Peace of Constable resides wlthin & precinct as so changed,
he shall continue in office as Justice or Constaeble of that
precinct for the remesinder of the term to which he was elected
or sppointed. The full text of the pertinent portion of Article
2351 1/2¢, enacted in 1965, reads as follows:

" (c) When doundaries of Justice of the Peace Pre-
¢cincts are changed, so that existing precincta are
altered, new precincts are formed, or former pre-
cincts are abolished, 11 only o%e previcusly elected
oF appointed Justlice of the Peace or Constable re-
sldes within a precincet as so changed, he shall con-
tinue in office as Justice or Constable of that pre-
cinct for the remainder of the term to which he was

. @elected or appointed. If more than one Justice or
Constable resides therein the office shall become
vacant and the vacancy shall be filled as in other
vacancies; provided, however, tha precincts having
two Justices ~two reside thereln, Hoth she con~

Eznue.;; ozzjce and ROre than two reside vhereln

Oth offices 8hall become VACANC. Enphasls supplied)
You have further inquired:

" Does a move in the precinct lines constitute a

change in the Prteinet causing the offices involved
to be vacated?”

. If a chenge 1h boundery lines of iteelf creates a.vacency
in the office by abolishing the exiating preécinets, then Article
28%1 178¢ eollides with Section 28, of Arttele V of the Texas
Constitution, which provides as follows:
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Hon. James B. Barlow, page 2 (M- 68 )

"Vacancies in the office of Judges of the Supreme
Court, the Court of Criminal Appeals, the Court

of Civil Appeale and District Courts shall be fllled
by the Governor until the next succeeding general
election; and vacanciles in the office of County Judge
and Jjusticea of the peace shall be filled by the Com-
migsioners Oourt until the next general election for
such ofrices.

Article V, Section 18 also provides, in part, as follows:

"Bach organized county in the State now or hereafter
existing, shall de divided from time to time, for the
_convenience of the people, into precincts, not less
‘than four and more then eight. The present county
courts shall meke the first division. Subsequent
divisions shall be made by the Commissioners Court,
provided for by this Constitution. In each such
precinct: there shall be elected at each biennial
election, one Justice 6f thePeace and one Constable,
each of whom shall hold his office for two years and
until his successor shall have been elected and qualified;
provided that in any precinct in which there may be a
city of eight thousand or more 1nhab1tanta, there shall
be elected two Juntloal of the Poucc.

Article 2351, V. c 8., reads in plrt-
" Zach conmillionorl Court shall:

1. Iay off their rtppoctlvo counties into grecincta;
not less than four, ‘and not more than sight, for the
election of Justioces of the Peace and conltabloa,

. £ix the times and places 51 .bholding Justices Courts,
and shall establish places 1n luoh ‘precincts where
‘elections shall be holﬂ;... o

Article 2355 v.C.8. providon:

* The Court shall have power to fill vacsncies 1n the
officen of: Count;riudgo, County Clerk, Sheriff, county
Attorney, County asurer, County Surveyor, County
Hide Inspector, Assessor of Taxes; Collector of T‘:'.f
Justices of the Peace Constables, and County Superin-
-tendent of Publie Intéruetion Such vacancies shall

be filled by 2 majority vote of the members of said’
Court, present and voting, and the person ‘chosen shall
hold office until the next general election. | :
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In State ex rel. Dowlen v. Rigsby, 43 S.W. 271 (Texas Civil
Appeals 1837, error rel.), the Court construed Section 28 of
Article V of the Constitution and Article 2351, to mean, in
effect, that the exclusive power to create, alter or abolisgh
Justice Precincts has been vested in the Commissloners Cqurt
by the Constitution. The only limitation upon this power 1la
that there must be as many as four and not more than elight
precincts.

The fact situation upon which your request is based 18 a
proposed transfer of two voting precincts (Precincte 142 and
158) from Justice Precinct No. 2 in Bexer County to Justice
Precinet No. 1. You state further that none of the officers
involved live in the voting precincts to be transferred, and
each would still live in the area where he was elected after
the change. - - - -

. In your brief you express the view that the provision of
Article 2351 1/2 under consideration is invalid because of the
holding of the Court of Civil Appeals in Brown v. Meeks, 96
S.W. 24 839 ( Texas Civil Appeals 1936, error dlsm.). In that
case, the Commissioners Court of Bexar County had entered an
order, shortly before the deadline for filing in the primary
elections to be held in 1936, rearranging the Justice Precincts
of Bexar County znd providing that the changes were to become
effective on January 1, 1937. The order provided, however,
that at the elections to be held in 1936 the officers for the
Justice Precincts were to be voted on by the residents of the
precincts as they would exist after January 1, 1937. 1In en
election contest between candidates for nomination to the
office of Constable for one of the precincts, the Court held

- that the attempted nomination by votes of the new precinct

was invelid because the precinct had not then come into
existence. As to whether the winning candidate could claim
nomination to the officefor the precinct as it existed at the
time of the primary election, the court held that he could not
do 80 because he had not run for that office and also because
the office would no longer be in existence when the new term
began. The court stated that the result of the Commissioners
Court's order was that "when the new precincts come into existence,
all precinct offices will be vacant and the Commissioners Court
will be charged with the duty of filling the precinct offices
by appointment." .

This statement b? the Court of Civil Appeals has led some
to conclude that an ‘automstic vacancy" occurs at any time - -
boundaries of Justice Precincts are altered, whether the
Commissioners Court intended to gbolish the precinet and to
create a new precinct. We do not believe that the cases support
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this conclusion, and we are convinced that a vacanecy is not
automatic under these circumatances, particularly where there
is no expression on the part of the Commissioners Court's order
of an intent on the part of the Comhissioners Court to abolish
an existing precinct and to create a new one,

It 18 interesting to note that in the Rigsbz case, supra,
the Commissioners Court expressly abolishe recinet No.S5 in
one order, and at the same time established by another order
& new precinct 5, composed of the territory embraced in the
abolished precinct 5 and a part of that previously belonging
to precinet No.1l. At the same time the Commissioners Court
appointed Rigsby to £111 the vacancy in the office of the
Juatice of the peace of precinct No.%, which office was vacant
at the time such precinct was abolished. The elected Justice
of the Peace of precinct No.l wes sttempting to ocust the appointed
Justice of the Peace, of precinct 5, which effort failed, but
nowhere in the opinion is 1t even suggested that the mere
;errito:i;l gh.nce of Precinct No.l had the effect of abolishing
recinct No.l. :

The office of Justice of the Peace 1s a conatitutional
office, and the office would presumptively remain in existence
unless the order of. the Commiseioners Court abolishes existing
precincty and cresates new precincts. To the extent that :
Attorney General's gsinionu v-790 ;19&9), Vv-1032 (1950, Ww-536
(19%50) and C-112 (1963) are in conflict with this opinion,
they are to that extent overruled. A

Even though under the facts submitted by your request no
automatic. vacancy in the office would oecur, those portions
of Article 2351 1/2¢ which attempt to control the succession
of offices where new precincts are created, exiating precincts
are sholished or where a vacancy is expronal;;:ruutoc by the
Commissioners Courts are unconstitutional.  balance of
Artiole 2351 1/2¢ is surplusage because the events aet forth
would occur regardless of the statute. .

Any attempt on the part of the legislsture to control the
succession of office holders in Justice Precincts is necessarily
void and a nullity. Ve beliave that the Coumissioners Courts
uay, if they deaire, effectuate s plen of subcession of the
~ type contemdlated by Article 2351 1/2¢, suprs, But that thelr
. power to create vacancies or abolish obfices cannot be taken

avay by the enactment of legislation. ‘
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Hon. Jemes E. Barlow, page 5 (M- 68)

SUMMARY

Under the facts submitted, a proposed transfer
of voting precincts 142 and 158 from Justice
Precinct No.2 to Justice Precinct No.l of Bexar
County, which does not affect the residence of
any of the present office holders, will not create

‘& vacancy in sny of the offices of the two pre-
einets, but the provisions of Article 2351 1/2e,
Vernon's Civil Statutes, for continuation in the
office of the incumbents after a change in

boundaries of Justice Precincts , is unconstitutional
as gn attempt on the part of the Legislature to
control that which has been vested exclusively with
the Commissioners Courta. 'To the extent of their
conflict with this opinion, Attorneys General'sa
Opinions V- 1949), V-1032(1950), WW.536 (1958)
and C-112 (1963) are overruled.

Ve

truly yoﬁr;

o

RAJFORD C. MARTIN .
Atypdrney General of Texas

Prepared by Houghton Brownlee, Jr.
Asglistant Attorney General
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