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Dear Mr. Boulware: 

Your first question is whether the sheriff of your county is 
authorized to charge and collect the fee set by your commissioners 
court under authority of article 3926a, V.T.C.S., for service of 
out-of-county citations in delinquent tax suits filed before 
January 1, 1982. 

Your second question relates to the effect of sections 33.48 and 
33.49 of the Property Tax Code and article 2041b. V.T.C.S.. on the 
collection of fees for service of process in delinquent tax suits. 

We will address these questions separately in their proper order 
as follows. 

Article 3926a. V.T.C.S., in substance, authorizes the 
commissioners court of each county to set reasonable fees to be 
charged for services by the offices of sheriffs and constables. at a 
rate no higher than necessary to pay the expense of providing same. 
The Sixty-seventh Legislature provided, in connection vith the 
foregoing provisions. that fees provided for sheriffs and constables 
in other laws in conflict with such provisions were repealed to the 
extent of such conflict; that until a commissioners court provided 
different fees, the fees of such officers are those provided by law in 
effect on August 31. 1981; and that fees for such services performed 
before the effective date of this act are governed by the law in 
effect at the time the services were performed. Acts 1981, 67th Leg., 
ch. 379, at 1001. This act became effective September 1, 1981. The 
services involved here include those rendered by such officers in tax 
cases. 

Assuming the fees set by the Johnson County Commissioners Court 
in this respect are reasonable and no higher than necessary to pay the 
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expenses of providing such services, your sheriff is entitled to 
charge and collect such fees as set by said court for services 
rendered on September 1, 1981, and thereafter, regardless of prior 
article 7332, V.T.C.S., providing a smaller fee for such services. 
These express fee provisions of said article 7332 conflict with the 
later local option fee provisions of article 3926a, when adopted for a 
county, and were to that extent repealed on September 1, 1981. The 
words of the 1981 act make it clear that the fees charged “are 
governed by the law in effect at the time the services were 
performed.” In 1979 the legislature expressly repealed article 7332, 
effective January 1. 1982, with the exception that the $2.50 fees 
provided for the services of sheriffs and constables in delinquent tax 
suits would prevail in counties where the commissioners courts had not 
prescribed different fees under article 3926a. Acts 1979, 66th Leg., 
ch. 841, 56, at 2329. The statute enacting article 3926a, V.T.C.S., 
provided in section 3(b) that until a commissioners court prescribed 
different fees pursuant to article 3926a, the fees charged by a 
sheriff would be those provided by the law in effect on August 31, 
1981. Acts 1981, 67th Leg., ch. 379. at 1001. 

Proceeding to your second question, section 33.48 of the Property 
Tax Code authorizes the recovery of court costs and expenses in a suit 
to collect a delinquent tax, and section 33.49 of the code provides 
non-liability of a taxing unit for court costs and exemption from 
posting security for costs in such ~suits. However, it requires the 
payment from the taxing units general fund, costs of publishing 
citations, notices of sale, or other notices as soon as practicable 
after receipt of the publisher’s claim for payment. Clearly, these 
publication expenses are recoverable under authority of said section 
33.48. 

Article 2041b, V.T.C.S.. became effective September 1. 1981, and 
provides for the collection by the official serving any legal process 
by mail. payment in advance for the actual cost of the postage, or the 
assessment of such postage expense as costs of suit. This article 
expressly includes delinquent tax suits within its terms. 

Considering the general sense of all of the above legislative 
provisions, it is the opinion of this office that in suits to collect 
delinquent taxes, the taxing units cannot be required to pay costs in 
advance or give security therefor. and such units are not liable for 
costs in such suits except for publishing fees. The postage expense 
of all process served by mail in such cases is assessable as costs and 
not collectible from the taxing unit, in advance or otherwise. All of 
the above-mentioned costs, fees and expenses are to be assessed and 
collected as court costs. 

p. 1643 
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SUMMARY 

Fees for the service of out-of-county citations 
on or after September 1. 1981, in delinquent tax 
suits, are the fees set by the commissioners court 
of the county in which service is performed by the 
sheriff or constable thereof. In the event the 
commissioners court has not prescribed such fees, 
the fees are those provided by the law in effect 
on August 31. 1981. The date the service Is 
performed, not the date of filing suit, is the 
criterion for determination of the law involved. 
In suits to collect delinquent taxes. taxing units 
cannot be required to pay court costs or suit 
expenses in advance or give security therefor. 
Such units are not liable for postage expense for 
service of process, or any other cost or expense 
of suit except the cost of fees for publishing 
citations, notices of sale or other notices. All 
of such costs, fees or expenses are assessable as 
costs of court. 
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