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Dear Representative Delco:

In all 50 states, a distinction 1ie made between residents and
nonresidents of the state regarding the tuition payable by students at
state-supported colleges and universities. The constitutionality of
that distinction is not questioned. See Note, The Constitutionality

of YNonresident Tuition, 55 Minn., L. Rev. 1139 (1971). You have

requested our opinion regarding the constitutionality of durational
residence requiremente applicable to a student's eligibility for the
tuition paid by resldent students.

Section 54.05:! of the Texas Education Code provides that an
individusl who comes from outside Texas can be classified a resident
student only if he resides in Texas for a 12-month period preceding
enrollment 4in an educational institution. Article 54.054 of the
Education Code provides that, after residing in Texas for at least 12
months, a2 nonresicdent student may be reclassified as a resident
student as provided in the rules snd regulations of the Coordinating
Board, Texss College and University System, and thereby qualify to pay
resident tuition and fees. You ask whether the state constitutionally
can adopt a residency requirement that is longer than 12 wmonths for
non~Texas residente to qualify for resident tuition or that requires
students who come from out of state to pay nonresident tuition
throughout their college careers. Since you do not submit a special
proposal or a definite period of time, ve will discuss the question in
the abstract.

The Fourteenth Amendment of the United States Constitution
provides that no stszte may deny to any person within ite jurisdiction
the equal protectio of the laws. The equal protection clause does
not prohibit all legislative classificatione. 1In reviewing legis-
lation under the equal protection clause, the Court adheres to a
three-tiered test. If a statute infringes on a fundamental right or
creates an inheren:ly suspect classification, the statute is subject
to strict judicial scrutiny which requires the state to establish a
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compelling interest in 1ts enactment. To do so, the state wmust
demonstrate that {its purpos: or interest is both constitutionally
permissible and substantial and that its use of the classification is
feceseary to accomplish its purpose. See In re Griffiths, 413 U.S.
717 (1973). 1f a statute ceoes not affect a fundamental right or
create a suspect classification, the statute is accorded a presumption
of constitutionality that is not disturbed unless the enactment rests
on grounds wholly irrelevant to the achievement of a legitimate state
objective. The latter standard frequently i1is referred to as the
rational basis test. See McGywvan v, Maryland, 366 U.S. 420 (1961). A
person challenging a classification judged by the rational basis test
must establish that the claseification does not bear a fair relation-
ship to & legitimate public purpose, whereds a state must justify a
suspect classification by showing a compelling state 1interest.
Finally, in certain instances, the Court has inquired whether legisla-
tion furthers the "substantisl interest" of the state. See Plyler v.
Doe, 457 U.S. 202 (1982); reh'p deunied, 458 U.S. 1131 (1982).

Statutes requiring one-vear residency as a condition of welfare
and voter eligibility have come under attack as violations of the
equal protection clause in cases in which the United States Supreme
Court applied strict judicial scrutiny because the statutes had the
effect of penalizing persons who exercised the fundamental and con-
stitutionally protected right to travel from state to state. Shsapiro
v. Thompson, 394 U.S. 618 (196%3), is a landmark case in which the
United States Supreme Cour: nullified statutory provisions which
conditioned eligibility for walfare benefits on a one-year residency
requirement which had a chilling effect on interstate travel. In Dumn
v. Blumstein, 405 U.S. 330 (1972), the Supreme Court struck down a
one-year durational residen:y requirement for voting in elections
because the state was penalizing persone who had exercised their
constitutionally protected right to interstate travel. See also
Memorial Hospital v. Maricora County, 415 U.S. 250 (1974) (one-year
residency requirement for medical care to indigents impinges on right
to travel and not justified by compelling state interest); Attormey
General Opinions MW-538 (1982); H-1208 (1978).

On the other heand, when confronted with one-year residency
requirements for purposés of tuition costs at public colleges, state
and federal courts have determined that such residency requirements
have no real effect on the fundamental right of interstate travel and
have upheld one-year requirements by applying the rational basis
standard instead of the "ccmpelling state interest test.” In such
cases, proof of the student's intent to be domiciled in the state
probably is a more justifiable purpose than equalization of costs, but
both purposes have been recognized by the courts. Such cases allowed
the states to require a student to reside in the state for one year as
evidence of his bona fide intent to be permanently domiciled there.
See Weaver v. Kelton, 357 F. Supp. 1106 (E.D. Tex. 1973) (upholding
section 54.052(e) of the Texus Education Code as rationally related to
legitimate state interest); Starns v. Malkerson, 326 F. Supp. 234
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(D.C. Minn. 1970), aff'd, 401 U.S. 985 (1971) (regulation imposing
one-year waiting period for resident status for tuition purposes
upheld because right of interetate travel not infringed and regulation
satisfied rational basis test); Sturgis v, State of Washington, 368 F.
Supp. 38 (W.D. Wash. 1973), aff’'d, 414 U.S. 1057 (1973) (ope-year
residency requirement for tuition purposes, scrutinized under rational
basis test, bore reasonable relationship to legitimate state purpose);
Thompson v. Board of Regents «f University of Nebraska, 188 N.W.2d 840
(Neb. 1971) (holding durational residency requirement for tuitiom
purposes mnot penalty on exercise of right of interstate travel and
reasonable under rational basis test); Kirk v. Board of Repents of
University of California, 78 Cal. Rptr. 260 (Cal. App. 1969), appeal
dismissed, 396 U.S. 554 (1969) (applying rational basis test because
cost of tuition did not infringe on right to travel).

The courts consistently have distinguished tuition weiting
periods from welfare waiting periods and have determined that a one-
year tuition waiting period is less likely than a one-year welfare

waiting period to deter a person from exercising his right to change
residences.

We are not aware of any case in which a court was confronted with
the constitutionality of a durational residency requirement for
tuition purposes in excess of one year. A one-year period of
residency 1is the usual requirement employed by wvirtually all state
universities. See Note, The Constitutionality of Nonresident Tuition,
55 Minn. L. Rev, 1139, 1140 (1971). We cabnot predict whether the
courts would uphold a period longer than one year and if so where the
courts would draw the line. We do not know at what point a court may
determine that a longer renidency requirement penalizes or has a
chilling effect on the fundamental constitutional right of interstate
travel, which in turn would sibject the requirement to strict scrutiny
and a8 compelling interest test instead of the test where the require-
ment ouly needs to be reasonably and rationally related to a legiti-
mate state purpose. The cases upholding one~year residency require-
ments clearly indicate that the requirement must be reasonable but
have determined that the one-year period is reasonable, In addition,
we cannot rule out the possibility that a court would adopt a
"substantial interest" test, See Plyler v. Doe, supra,

In Kelm v. Carleon, 473 F.2d 1267 (6th Cir. 1973), the court
upheld a one-year residency requirement for reclsssification as =a
resident student but invalidated ss2 unreasonable a provision requiring
the student to submit proof that he had secured employment in the
state following graduation. In Smith v. Paulk, 705 F.2d 1279 (10th
Cir. 1983), the court held unconstitutional a requirement that private
employment agency license applicants be residents of the state for one
year preceding such applicatlon because it penalized the exercise of
the constitutional right of interstate migration and was not justified
by compelling state interest. The Tenth Circuit Court reiterated the
language in Dunn v. Blumstein, 405 U.S. at 343, that
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if there are other reasonable ways to achieve the
legislative goal with a lesser burden on constitu-
tionally :protected activity, 'a State may not
choose the way of greater interferenmce.’

705 F.2d at 12B4,. Several federal courts and thies office have
determined that five-year residency requirementse for veterans'
preferences and benefits constitute a denial of equal protection by
discriminating against perscns exercising the fundamental right of
interstate travel, See Barnes v. Board of Trustees, Michigan Veterans
Trust Fund, 369 F. Supp. 1327 (W.D. Mich. 1973); Carter v. Gallagher,
337 F. Supp. 626 (D. Minn. .971); Stevens v. Campbell, 332 F. Supp.
102 (D. Mass., 1971); Attorney General Opinion H-654 (1975).

While the cases generally uphold the constitutionality of pro-
visions calculated to establish a student's bona fide intent to be
domiciled in the state, they have struck down as unconstitutional
provisions which have the effect of denying an out-of-state student
the right to show that he became a resident of the state after
entering the university. Rebuttable presumptions of nonresidency in
these cases have been held constitutionally permissible. See Clarke
v. Redeker, 406 F.2d 883 (B8th Cir. 1969), cert. denied, 396 U.S. 862
(1969). While & state may place a strong burden of proof as to change
of residence on a former out-of-state student who claims state
residency, each case must be decided on its own facts. Accordingly,
the courts in several cases have struck down statutes containing
irrebuttable presumptions and have held that a person must be allowed
the opportunity to rebut a presumption of nounresidency.

The state unquestionably has the power to limit the right to vote
to residents, but Texas exceeded that power as to members of the armed
forces who moved to Texas during their military duty. In Carripgton
v. Ragh, 380 U.S. 89 (1965), the United States Supreme Court declared
unconstitutional a provision ¢f the Texas Constitution which prevented
all members of the armed forces who moved to Texas while in the
service from acquiring Texas residence for voting purposes so long es
they remained in the armed forces. The Court held that forbidding a
serviceman amn opportunity to controvert the presumption of non-
residency violated the equal protection clause,

Following the sawme rationale as that expressed by the Supreme
Court in Carrington, the courts have struck down provisions pro-
hibiting students originally classified as nonresident for tuiticn
purposes from controverting the nonresident classification for the
entire period of their atteadance at a college or university in the
gtate, In Vlandie v. Kline, 412 U.S. 441 (1973), the Supreme Court
held a permanent, irrebuttable presumption of nonresidency, which was
based on the fact that a student was a nonresident at the time he
applied for admission to a state university, violated the due process
clause of the Fourteenth Amendment. See also Robertson v. Regents of
University of New Mexico, %0 F. Supp. 100 (D.N.M. 1972) (holding
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statutory provision which precluded change of resident status unless
univeresity student maintained domicile for one year while not enrolled
for as many as six hours in 4 quarter or semester creasted irrebuttable
presumption of nonresidency in violation of due process and equal
protection clauses of Fourteenth Amendment); Newman v. Graham, 349
P.2d 716 (Idaho 1960) (holding as arbitrary, capricious, and unreason-
able a regulation requiring student at state university properly
classified as nonresident to be frozen in that classification through-
out period of attendance at the university despite the fact the
student established bona fide domicile in the state after initial
enrollment).

A permanent, Iirrebuttable presumption of nonresidency 1is not
rationally related to the purpose of distinguishing between bona fide
residents and nopresidents. Ve believe that a provision that requires
students from other states to pay nonresident tuition throughout their
college careers without affording the students an opportunity to
submit evidence that they hive become Texas residents since entering
the university, in order to rebut the presumption of nonresidency,
would not be upheld by the courts 1if challenged.

S UMMARY

The distinction between residents and non-
residents for charging tuition at state colleges
and universities is reasonable and constitutional.
Also, durationsl residency requirements of one
year have been held to be reasonable and constitu-
tional. A durational residency requirement for
tuition purposes that is longer than one year
would probably zraise constitutional questions
which have not yel. been considered or determined
by the courts. A nermanent, irrebuttable presump-
tion denying students the opportunity to establish
Texas residency during their college careers
probably would not be upheld by the courts.

Very ftruly yours

AV,

JIM MATTOX
Attorney General of Texas

TOM GREEN
First Assistant Attorney Genz:ral

DAVID R. RICRARDS
Executive Assistant Attorney General
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