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Dear Representative Criss:

You advise us that a commissioned officer of the United States
Public Health Service has contacted you for clarification by this
office of the Texas residency requirements for purposes of resident
tuition at state institutions of higher education. The Public Health
Service officer has been assigned to duty in Maryland since 1982, We
understand that botli before and after her entry into the Public Health
Service, and until 1982, the officer had resided for many years in
Galveston, Texas. A state university has classified the officer's
daughter as a nonresident student for tuition purposes.

The Texas Educstion Code makes a distinction between residents
and nonresidents of the state in prescribing the rates of tuition for
students registerini at the state's institutions of higher education.
Educ. Code $54.051. The code specifies that for tuition purposes
"residence" means "domicile." 1d. $54.052(a). An individual who is a
dependent and whose family is domiciled in another state is classified
as a nonresident student. 1Id, §54.052(c). The 4issue in question is
vhether Texas is th: domicile of the Public Health Service officer who
was assigned to duty in Maryland in 1982 and imvolves fact questions
which we cannot categorically answer in the opinion process. We
conclude, however, that for tuition purposes a Public Health Service
officer does not lcse a domicile or acquire a new domicile solely by
reason of the fact that the officer is involuntarily transferred to or
stationed in line o duty fuv a place outside of Texas.

Section 54.053 of the Education Code provides that each institu-
tion required to clharge a nonresident tuition fee 1s subject to the
rules, regulations, and interpretations 4issued by the Coordinating
Board, Texas College and University System, for the administration of
the code's nonresident tuition provisions. The Coordinating Board's
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rules and regulations for Iletermining residence status, pursuant to
Title 3 of the Texas Educaticn Code, provide thegfollowing:

(d) Legal reuidence of person in military
service. A person in military service is presumed
to maintain during his or her entire period of
active service the same legal residence which was
in effect at the ¢time of entering w=military
service. A person stationed in s state omn
military eervice is presumed not to establish a
legal residence in that state because his or her
presence is not voluntary but wunder military
orders. It is vpossible for a member of the
military service to abandon the domicile of
original entry into the service and to select
another, but to show establistment of a new
domicile during the term of active service, there
must be clear uand unequivocal proof of such
intent. An extended period of service alone is
not sufficient. The purchase of residential
property is not conclusive evidence unless coupled
with other facts indicating an intent to put dowm
roots in the commwnity and to reside there after .
termination of military service. Evidence which
will be considered in determining this requisite
intent ipcludes, hut i1is not limited to a sub-
stantial Investment in & residence and the
c¢laiming of a homestead exemption thereon, regis-
tration to vote, and voting in local elections,
registration of an automobile in Texas and payment
of personal property taxes thereon, obtaining a
Texas driver's (license, maintaining checking
accounts, saving:s accounts, and safety deposit
boxes in Texas banks, existence of wills or other
legal documents indicating residence in Texas,
change of home-of-record and designation of Texas
as the place of legal residence for income tax

. purposes on milifary personnel records, business
transactions or a:xrivities not normally engaged in
by military perscnnel, membership in professional
or other state crganizations, and marriage to a
resident of Texas. Purchase of property during
terminal years of wmilitary service preceding
retirement generally is given greater weight than
a similar purchase made prior to such terminal
period.

19 T.A.C. §21.24(d).
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Uunlike the right which is expressly created by statute that
permits certain wilitary personnel and their dependents who are
classified as nonresidants to pay resident tuition st Texas
universities, the presumption of legal residence and domicile of a
person 1in wmilitary service, as stated 4n the sbove rules and
regulations, has been developed by the courts. Section 54.058(b) of
the Educstion Code expressly asuthorizes the payment of resident
tuition by officers and anlisted persounel of the Army, Army Reserve,
Army Rational Guard, Adir Hational Gusrd, Texas State Guard, Air Force,
Adr Torce Reserve, Navy, Navy Reserve, Marine Corps, Marine Corps
Reserve, Coast Guard, or Cosst Guard Reserve, asssigned to duty in
Texas, and their spouses ind children, without regard to the length of
time that they have been 13signed to duty or resided within the state.
It is well settled that the express enumeration of & particular thing
in a statute is tantamourt to an express exclusion of all others. Ex
parte McIver, 586 S.W.2d 851, 856 (Tex. Crim. App. 1979); Peterson v.
Calvert, 473 S.W.2d 314, 317 (Tex. Civ. App. ~ Austin 1971, writ
Tef'd); Ca v, Texas State Board of Exsminers in tometry, 401
S.W.2d 639, 642 (Tex. Ci7. App. - Dallas 1966), aff'd %12 S.W.24 307
(Tex. 1967). Cf. Attorney Ceneral Opinion V-1502 (1952). While an
officer in the United States Public Health Service is excluded from
the statutory right to pay resident tuition granted by section

54.058(b), we believe that exclusion under that statute does not
determine the question before us.

The Texas statute defines "residence"” as "domicile," but the
manner of determining dimicile is not specified by statute, and we
must rely om Judicial construction. Except where specified by
statute, the courts have developed the concept of "domicile" for
various purposes. In Pecos & R.T. . Co. v. Thompson, 167 S.W. 801,
803 (Tex. 1914), the Taxas Supreme Court defined domicile in the
following language:

'Residence' wmeans living in a particular
locality, but 'domicile' means 1living in that
locality with the intent to make it a fixed and
permanent home, Residence simply requires bodily
presence as an lohabitant in a given place, while
domicile requires bodily presence in that place,
and also an iniention to make it one's domicile.

The Texas Supreme Court also has stated that "volition, intention, and
action are all elements to be considered in determining . . . per-
manent residence or domi:rile.” Mills v. Bartlett, 377 S.W.2d 636, 637
(Tex. 1964). Although it largely depends on the present intention of
the individual, domicile is not determined by intention alome. See
Owens v, Stovall, 64 S.W.1d 360, 362 (Tex. Civ. App. - Waco 1933, writ
tef'd). The concurring cpinion in Stifel v. Hopkins, 477 F.2d 1116,
1127 {(6th Cir. 1973), states that "|tihe two fundamental
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considerations in establinhing domicile for purposes of state
citizenship are residence in the state and intention to remain there
permanently." ‘

As reflected by the Ccmrdlinat:lng Board's rules and regulatioms
for determining residence status, it has long been established by the
courts that persons in military service are presumed to maintain
during their entire period of active service the same legal residence
that was in effect at the time of entering military service. 1In
Gallagher v, Gallagher, 214 S.W. 516, 518 (Tex. Civ. App. - San
Antonio 1919, no writ), the court stated:

Ordinarily, it is a presumption of law that
where a person actually lives 1is his domicile,
such presumption of course being rebuttable; but
no such presumption could arise in the case of a
soldier in active service, who has no choice of
domicile, but wust ordinarily e¢ling to his
domicile of origin. Ordinarily, am act of removal
to a certain location; coupled with the intent to
make a permanent residence there, might be
gufficient to fix a1 domicile, but that is because
the removal is voluntarily wmade, which could not
occur in the case of a soldier in active service.

The Texas Supreme Court, fu Commercial Credit Corporation v. Smith,
187 S.W.2d 363, 366 (Tex. 1945), reiterated that presumption:

A soldier or sailor does not acquire a new
domicile merely from being stationed at a
particular place in line of duty. BHis domicile
remains the same as that which he had when he
entered the service, unless he shows a change by
proof of clear anc¢ unequivocal intention.

See also Stifel v. Hopkins, supra; Kinsel v, Pickens, 25 F.Supp. 455,
456 (W.D. Tex. 1938) and Texas cases cited therein; Wilson v. Wilsonm,
189 S.W.2d 212 (Tex. Civ. App. - Fort Worth 1945, no writ).

Attorney General Opinpion S-95 (1953) discusses residency
requirements for resident <uition in Texas. 1In that opinion, this
office stated:

In the absence ¢f a clear intent to abandon his
domicile in the state from whence he came and to
establish a new domicile in the state in which he
serves, a person in the military service does not
acquire a domicile: in the latter state.
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See also Attorney General Opinion 0-1459 (quoting from Conference
Opinion No. 2977, dated Jaruary 10, 1936, Attorney General's Reports
1934-1936, at 114, directed o Dr. H.Y. Benedict concerning residency
requirements for army off:cers for tuition purposes). Conference
Opinion No. 2977 expressed the opinion that unless an army officer had
some reason to change his domicile, which would have to be coupled
with both facts and intenticn, his domicile would be that of his legal
residence at the time he entered the army.

We are not aware of any case in which the court dealt expressly
with the issue of the domleile of a Public Health Service officer
while serving on assigned duty outside the state of the officer’s
domicile on original entry I(uto the Public Health Service. It is our
opinion, however, that a court would find that the same presumption of
legal residence and domicile which applies to persons in militery
service also applies to officers of the Public Health Service.

Ordinsarily, the United States Public Health Service is a civilian
service 4in the Department of Health and Human Services. 1t 1is,
however, part of the armed forces of the United States and a military
service when incorporated iato the armed forces by executive order of
the President in time of war or an emergency proclaimed by the
President. 42 U,S.C. §217. With respect to active service performed
by commissioned officers of the Public Health Service in time of war,
while on detail for duty with the Army, Navy, Air Force, Marine Corps,
or Coast Guard, or while th: Service is part of the military forces of
the United States pursuant .0 executive order of the President, Public
Health Service officers are entitled to many of the rights and
privileges provided by federal law for commissioned officers of the
Army. 42 U.S.C. §213(a). IPublic Health Service officers detailed for
duty with the Army, Air Forc:e, Navy, or Coast Guard are subject to the
laws for the government of rhe service to which they are detajled. 42
U.5.C. §215(a). The President prescribes regulations with respect to
the appointment, promotion, retirement, termination of commission,
titles, pay, uniforms, allowances, and discipline of the commissioned
corps of the Public Healtl Service. 42 U.S5.C. §216(a). Federal
statutes expressly consider active service of commissioned officers of
the Public Health Service (¢ be active military service for specific
purposes. Active service of commissioned officers of the Public
Health Service 1s deemed to be active military service in the armed
forces of the United States for the purposes of laws administered by
the Veterans' Administration and for purposes of all rights, privi-
legeas, immunities, and benefits provided under the Soldiers' &
Sailors' Civil Relief Act of 1940. 42 U.S.C. §213(3), (e). See
Wanner v, Glen Ellen Corporation, 373 F.Supp. 983 (Ve. 1974), For
purposes of the program of military medical benefits provided for
wembers of the uniforwed services and their dependents, "uniformed
services" expressly means the armed forces and the Commissioned Corps
of the Naticnal Oceanic & Atmospheric Administration and of the Public
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Bealth Service. 10 U,5.C., $§1072(1). A wenber of the uniformed
services vho is on active duty is entitled to medical and dental care
in any facility of any uniformed service. 10 U.8.C. §1074(a).

The Eighth Circuit Couint. of Appeals has stated:

We are convinced that the relevant conditions of
service in the Public Health Service are very
similar to those in the armed forces and demon-
strate an equally special relationship and need
for discipline,

For example, the PHS 1s designated as one of
the ‘uniformed services' along with the armed
forces and the Comumissioned Corps of the
Environmental Scicnce Services Administration. 10
U.S.C. §1072 (1970). The PHS is organized along
military lines, cach officer grade having a
statutorily stated military rank equivelent. 42
U.S.C. §207 (1970). Regulations specify that
failure to follow out orders of superior officers
will result in ¢lisciplinary action. 42 C.F.R.
§821.261-84 .(1973). 1In addition, PHS officers are
assigned to active duty status snd are subject to
recall to duty during any period of leave. 42
C.F.,R, §§21.88 ~ 91 (1973). These similarities to
military service illustrate how the concern voiced
in [the] Feres [cuse] regarding the effect of tort
suits on disciplipe and internal structure apply
with equal force 1.¢ the Public Health Service,

Alexander v. United States, 500 F.2d 1, 4 (8th Cir, 1974). See also,
Levin v. United States, 403 F.Supp. 99, 103 (Mass. 1975). In Levin v.
United States, which f{s a suit against the government for service

connected injury to a Public Eealth Service officer, the federal court
stated:

Ko less than the military, this uniformed service,
specially created Ly the sovereign, is out of the
normal stream of the common law. The same unfair-
negs would occur in applying 'the law of the
place' to P.H.S, officers, who have no more

control over thelr duty stations than wilitary
men.

Id. at 103.

For purposes of Texas resident tuition, no state or federsl
statute expressly determinen the domicile of an officer of the Public
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Health Service who involuntarily is assigned by the Public Heelth
Service to duty outside of Texas. The court in Levin v, United States
concluded that "there is n> reasonable way, in lawv or in logic, to
distinguish the position of the Pubiic Health Service officer from
that of the military man for purposes of tort suits." 1Id. It is our
opinion that a court also would not distinguish the position of the
Public Health Service officer from that of the military officer for
purposes of domicile and, if asked, would find that the positions of
both create a presumption that such persons, when transferred to and
involuntarily assigned to duty in a state, are not presumed to have
established a legal residence in the state where their presence is
inveluntary.

Such a presumption, towever, may not be true in fact and is
rebuttable by clear and unequivocal proof that the person intended to
gbandon the domicile of original entry into the service and to select
another domicile, See Af:torney General Opinion H-559 (1975).
Intention is an essential consideration in determining domicile, and
the solution to each particalar case must depend on all the facts and
circumstances which tend (o support or to negate an intention to
establish or to abandon a domicile. Domicile clearly involves issues
of fact, and this office 1is not equipped to make such factual
determinations ir its opinion process.

SUMMARY

A court woulc probably not distinguish the
position of a Pulilic Hegslth Service officer from
that of & military officer for purposes of
domicile but would rather find that the positions
of both create a presumption that such persoms,
when transferred to and involuntarily assigned to
duty in a state, are presumed not to establish a
legal residence in that state when their presence
there 1s 4{involuntary. The presumption 1=
rebuttable by facts that prove a clear and un-
equivocal intenticn to establish a new domicile
during active service.

Very jtruly your
<

Ag,

JIM MATTOX
Attorney General of Texas

TOM GREEN
First Assistant Attorney General
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DAVID B. RICHARDS
Bxccu;ﬁvc Assistant Attomrmey General

ROBERT . GRAY
Specinl\Assistant Attorney Ceneral

RICK GILPIN
Chairman, Opinion Committee

Prepared by Nancy Sutton
Assistant Attorney General
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