
August 31, 1954 

Hon. D. C. Greer 
State Highway Rngineer 

Opinion Bog. MS-150 

Texas Highway Departmsnt Re: Several questions relating 
Austin, Texas to the app3.lcablllty of “~ 

Artioles 6674h, 6674m, an& 
547ga, V.C.S., to a speoiflo 
faot sltuatlon arising out 
of a~ defaulted highway con- 
struction oontraotwlth the 

Dear Mr. Greer: Highway Dspartment . 

Your request toti sn opinion of this offioe Is as 
follows : 

“During the latter part of 1955 the State 
Highway Department advertised for bids for the 
construction of State Highways lri various parts 
of the State. The Stone Conetruotion Company 
was 1Or bidder on five or sir of the advertised 
projects and was awarded contracts for their 
oonstruotlon. Reoently, the Stone Construotlon 
Company discontinued the proseoutlon of the 
work upon its oontraots without authority, and 
the Rnglneers gave the notloes ln urltlng to 
the contraotor and his Surety as is provided ln 
Item 8.7 of the General Provisions of the Stand- 
ard Speoifioations in each contract. After the 
oontraotorrs failure to prooeed with the work in 
a satlsfaatory manner within a period of ten 
days after such notices, and upon the $ngineerst 
oertlfloatlons of that faot, the State took the. 
proseoution of the work under the contraots from 
the hands of the oontraotor and declared the oon- 
tracts in default. The Contraotorts, Surety ten- 
dered to the Department Mr. John T. Leslie, a 
oontraotor who they advise, is ready, able and 
Rllllng to,oomplete each of the contracts default- 
ed by the Stone Construotion Company, and to fur- 
nlsh bond with another bonding oompany as surety. 
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We are advised that the unit prices to be paid 
to John T. Leslie under'the proposed contract 
between the State and Leslie would be ln excess 
of the unit prlaes ln the Stone Construction 
Cornpants contracts. However, the Stone Construe- 
tion Companyts Surety agrees to assume and 
pay to the State whatever loss would be thus 
sustained by the State under the valid provl- 
sions of its contracts with Stone Construction 
Company. 

"Under the above statement of facts and in 
the light of Article 667421, Texas Civil Statutes 
and Item 8.7 of the General P.rovlsions of the 
Contraot S 

I;" 
olflaations we would be pleased to 

have you g ve US your opinion and advlosl ln re- 
sponse to the following questioner 

'(1) Can the State legally enter Fnto a 
contra& with John T. Leslie for the completion 
of~the~stone Construction Companyts oontracts 
based upon the proposed oontract to be submitted 
by the Bonding Company without the State stibmit- 
tlng such contracts to competitive bids? 

“(21 If the first question is ansiered ln 
the affirmative, then is the State required, as 
a matter of law, to enter into such a aontraot 
with Leslie? 

n[3) If the State ,does not enter into the 
contract with Leslie as proposed by the Bondlng 
Company for completion of, the Stone Construction 
Company's oontraots, la Stone Construction Com- 
panyrs SuPety released from further llablllty to 
the State under its bond or is such llablllty in 
any manner reduced? 

"~(4) With or without the Bonding Companifs 
consent, could the State, without taking bids on 
the lnoompleted work, enter Into a contract dth 
a eontractor who was willing and able to complete 
tiuch defaulted contraat 

"(5) ‘11th the Bonding Company aonsentLng to 
the term.9 and oondltlons of the Stone Construction 
Company oontracts, especially Item 8-7 of the Gen- 
eral Provlsionti of the Contract Speclflcatlons, 
can ~the Bonding Company exeroise any control over 
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c 
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the completion of the contracts after default by 
Stone Construction Company except to pay to the 
State the cost to the State of aompleting the de- 
faulted contracts, over and above what it would 
have cost had such work been completed under the 
original contracts? 

"(6) Laborers working for Stone Construction 
Company Ln the completion of its oontraats with 
the State and certain materialmen who-have fur- 
nished materials to the Stone Conatruotion Company 
for use under such oontracts have filed claims with 
the State as is provided under Article 5472a, %e- 
vised Civil Statutes, and the State has withheld 
from monies due the contraotor such funds as the 
contractor has now earned. The amount of the claims 
are greatly in excess of the.amount that has been 
earned andwithheld. Will you please advise us if 
unpaid funds earned under Stone Construction Com- 
pany's contracts and retained on account of labor 
and material?pen*s claims, must be used by the 
State to re~duce the liability of Stone Construction 
Company's Surety under its bonds furnished to the 
State as part of Stone Construction Companyts con- 
tracts, or should such funds be ratalned by the 
State to protect laborers and materlalments clalmsPw 

'_ 
8 Article 6674h, Vernon's civil Statutes, in part, reads , 

as follows: 

“All contracts proposed to be made by the 
State-Highway Department for the improvement of 
any highway constituting a part of the State Hlgh- 
way System or for materials to be used in the 
construction or maintenance thereof, shall be sub- 
mitted to competitive bids. . .." 

The appllcablllty of this article to contracts for 
completion of work remaining to be done under a defaulted con- 
tract has been previously ruled on by this office. Attorney 
Generalrs Opinion %o. O-3361 (a copy of whioh 1s enolosed) 
reads in part as followsn _ 

. 
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I 

"Anal sls ~of the instant situation re- 
veals that t he contract was originally let 
and entered into under the authority of and 
in compliance with the applicable statutory 
provisions, bond in the amount of the oon- 
tract being furnished by the American Bond- 
ing Company. Although the contractor has 
defaulted the State is fulls urotected bv 
the bond and there is no oc%lon for the 
submission of aompetitlve bids as required 
under Article 6674h, supra, before arrange- 
ments are entered into for the completion 
of the project. Th High 
authorized by ftem z.7 ofwtze 

D tm tf 
%%a:: sptoi- 

fioations to assume completion of the oon- 
tract ln whatever manner is acoeptable under 
the existing clrcumstanoes. Ho contrary pro- 
vision appears in the statutes and no method 
of procedure is there suggested. Article 
6674h having already been oomplled with and 
the safeguards provided in that and the suc- 
ceeding articles havlng already been brought 
into existence there would appear to be no 
necessit 
bids." 9 

for the remission of oompetitive 
gmphasls added throughout.) 

Therefore, in conformity with this prior opinion, the answer 
to your first question is in the affirmative. 

In regard to your second question, ue are unable to 
find any statute or court decision which would, under the 
instant facts, as a matter of law require the State to accept 
the proposed contract with ?dr. 'Leslie as outlined in your 
letter; consequently, the answer to your seaond question is 
ln the negative. 

The answers to your third, fourth and fifth questions 
depend largely upon the provisions of the orlglnal contract 
with the Stone Construction Company. Item 8.7 of the contract 
specifloatlons provides that in the event of abandonment of 
work or default of the contract by the contraotor, the Highway 
Department may take over the prosedution of work, appropriate 
or use any and all material and equlpment~ on the ground as may 
be suitable, and enter into an agreement for the completion 
of the oontract according to the terms and provisions thereof, 
or use suoh other methods as in the opinion of the Engineer may 
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be required for the ccxnpletlon of the contract ln an aocepta- 
ble manner. It is our understanding that the Bonding Company 
consented to the terms and conditions of that contra& in- 
cluding Item 8.7 of the sped~lfioatlons. There is no doubt 
that the contract gives the State the right to complete the 
work called for in the defaulted contract free from the exer- 
cise of any control on the part of the Bonding Company, and 
if the Engineer deems it necessary, the State oan reasonably 
contract for the completion of suoh work with or without the 
oonsent of the Bonding Company. however, in completing suoh 
work, whether by doing it itself or by contracting to have 
it done, the State is bound by the general rule of law that 
in oontracts of this nature, where the original contractor 
abandons a contract, the owner of the property is required to 
minimize the damage occasioned by the abandonment of the con- 
tract and use reasonable diligenae to protect the sureties on 

62 &II. Dee. 475 

Mitchell, 38 Tex. 85 (1873). 

. 

. 

We are not unmindful of the case of Detroit Fidelity 
and Surety Co. v. Pipplns and Clarkson, 47 S.ti.2d 886 (T ex.Clv. 
APP. 19 32) which applied the above general rule to the facts 
before that Court and relieved the surety from all liability 
over and above that which it would have incurred if the State 
had made the oontract tendered. However, ln that oase the 
State had arbitrarily refused the proposed contra& with the 
contractor tendered by the surety and then immediately there- 
after entered into a contract with that same oontractor under 
mudi more onerous terms than the origlnawtendered contract. 
The holding in that case is limited to the partioular fact 
situation presented ln the~mcase and should not be taken as hold- 
ing that the surety can, by merely tendsrIng a proposed oontract 
and willing contractor, thereby limit its liability in every 
case where the State refuses to aocept suoh contract or 'con- 
traator. Our osltlon is strongly supported by the decision in 
Detroit Fidel1 
Civ.App-1932) 

fy & Surety Co. v. Moberlg 52 S.lk. 26 298 (Tex. 

Tex. 145,~76 S%. 2de492e(fi34) ihire the State*havi refusid a 
EC Sucety Co State 124 

proposed contract and willing oontractor tendered by the surety, 
and later contracted with another person to complete the work 
at a seater oost than under the terms of the oontract tendered 
by the surety. That court overruled the suretyrs oontention 
that its liability was thereby limited to that amount for which 
it would have been liable if its ~proposed contract had been 
accepted. Therefore, ln answer to the third question, it is 
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the opinion of this office that the State's refusal to enter 
into the proposed contract with Mr. Leslie as proposed by 
the Bonding Company for completion of the defaulted contract 
does not necessarily release the surety from further liabl- 
llty to the State under its bond nor does suoh refusal, of 
itself, reduce such llability. Comptetion of the Stone 
COnStrUCtiOn Companyts contract in a manner which would 
unreasonably increase the cost of such work would, however, 
limit the surety's liabillty as above discussed. Your 
fourth question is answered ln the affirmative; and the 
fifth question in the negative. 

In regsrd to your sixth question, Attorney General's 
Opinion O-4089 (a copy of which is enclosed) sets out the 
order of priority for the allocation of funds withheld by 
the Highway Department for the satisfaction of labor and 
materlalments liens as provided ln Articles 5472a and 6674m, 
P.C.S., when the cost of completing a defaulted oontraot will 
be greater than the original cost on the contract. In such a 
situation, Opinion O-4089 holds that the State should retain 
the money withheld until after the oompletion of the work re-. 
quired under the provisions of the defaulted contract. Suoh 
funds should then be allocated, first, to the payment of all 
claims of the Highway Dspartment against the original con- 
tractor for materials furnished him pri,or to the abandonment 
of said contract; second, to liquidated damages arising under 
the provisions of said contract, and any balance then remain- 
ing to the difference in the contract price with the original 
contraotor and the cost of completing the work with ths sub- 
sequent contraotor. 

It is our opinion that should the work be oompleted 
on a defaulted oontract, at a cost equal to or for less than 
the original contract price, the funds withheld under the pro- 
visions of Articles 6674111 and 5472a should be retained until 
the ultimate completion of the work required under the original 
oontract, and said funds then shouldbe used first to satisfy 
any claims of the State against the original contractor, and 
then to satisfy laborers' and materlalmenfs claims properly 
filed with the Highway Department. 

yn the instant case, to hold otherwise would be to 
defeat the purpose for whioh Artiole 5472a was enacted, i.e., 
to provide an additional security to those who furnish labor 
or material for public improvements. Texas Co. T. Sohrlewer, 
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3S S.W.2d 141 (Tex.Clv.Ap 
P 
. 1931) (modified on other grounds, 

Tex.Civ.App.53 S.W.2d 774 ; Joe Higgins Lumber 00. v. 
Goosecreek Independent Sohool Ulstriot, I3'3 S 
Clv.App. 1939) H ddleston and.work v.Xenned 
255 (Tex. Clv.ippt I-. 

The application of this oplnlon,'of aourse, IS 
limited to the specific fact situation presented in your 
letter. 

Yours very truly, 

JOHN B%N SH%PP%%D 
ATTORNEY G%N%%AL OF TEXAS 

hilton Richardson 

A. M. &eCrolx 

Assistants 
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. 
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