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Hon. D, C. Greer Opinion No. MS=-150

State Highway Engineer , _ ,

Texas Highway Department Re: Several questions relating

Austin, Texas to the applicability of
Artlcles 6674h, 6674m, and
5472a, V.C.8., to a specifilec
fact situation arising out
of a defaulted hlghway con-
struction contract with the

Dear Mr. Greer: Highway Department.

Your request for gn opihiqn of this office is as
follows:

" "During the latter part of 1953 the State
Highway Department advertlsed for blds for the
construction of State Highways in various parts
of the State, The Stone Conatruction Company
was low bldder on five or six of the advertised
pro jects and was awarded contracts for their
construction. Recently, the Stone Construction
Company discontinued the prosecution of the '
work upon 1its contracts without authority, and
the BEnglneers gave the notlces 1n wrlting to
the contractor and hls Surety as 1s provided In
Item 8.7 of the General Provislons of the Stand~-
ard Specifications in each contract. After the
contractorts fallure to proceed with the work in
a satisfactory manner wlthin a perlod of ten
days after such notices, and upon the Englineerst®
certifications of that fact, the Btate took the.
prosecution of the work under the contracts from
the hands of the contractor and declared the con~
tracts In default. The Contractorts Surety ten-
dered to the Department Mr. John T. Leslle, a
contractor who they advise, 1s ready, able and
Willing to complete each of the contracts default-
ed by the Stone Construction Company, and to fur-
nish bond with enother bonding company as surety.
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We are advised that the unlt prices to be paid
Yo John T. Leslie under the proposed contract
between the State and Leslie would be In excess
of the unit prices in the Stone Construction
Compan's contracts. However, the Stone Construce
tion Company*s Surety agrees to assume and

pay to the State whatever loss would be thus
sustained by the State under the valid provi-
silons of 1ts contracts with Stone Construction
Company .

"Under the above statement of facts and in
the light of Artlole 6674h, Texas Civil Statutes
and Item 8.7 of the General Provisions of the
Contract S{eoificatio‘ns we would be plsased to
have you glve us your opinion and advicd in re-
sponse to the followlng questions:

®#{1) Can the State legally enter into a
contract with John T, Leslle for the completion
of the Stone Construction Company*s contracts
tased upon the proposed contract to be submitted
by the Bonding Company without the State submite
ting such contracts to competitive blds?

"(2) If the first question is answered in
the affirmative, then ls the State required, as
g matter of law, to enter into such a contract
with Leslle?

"(3) If the State does not enter into the
contract wlth Leslie as proposed by the Bonding
Company for completion of the Stone Construction
Company*s contracts, 1ls Stone Construction Com~-
pany*s Surety released from further lilability to
the State under its bond or is such liablility in
any manner reduced?

#{4) With or without the Bonding Company*s
consent, could the State, without taking bids on
the incompleted work, enter into a contract with
a contractor who was willing and able to complete
such defaulted contracts?

"(5) With the Bonding Company consenting to
the terms and conditlions of the Stone Construction
Company contracts, especlally Item 8.7 of the Gen-
eral Provisions of the Contract Specifications,
can the Bonding Company exerclse any control over
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the completion of the contracts after default by
Stone Construction Company except to pay to the
State the cost to the State of completing the de=~
faulted contracts, over and above what it would
have cost had such work been completed under the
original contracts?

"(6) Laborers working for Stone Construction
Company In the completion of its contracts with
the State and certaln materialmen who have fur-
nished materials %o the Stone Construction Company
for use under such contracts have flled claims with
the State as 1s provided under Article 5472a, Re~
vised Civil Statutes, and the State haszs wlithheld
from monies due the contractor such funds as the
contractor has now earned. The amount of the claims
are greatly In excess of the. amount that has been
earned and wlthheld. W11l you please advlise us if
unpaid funds earned under Stone Constructlon Com-
pany's contracts and retalned on account of labor
and materlalmen's clalms, must be used by the
State to reduce the liabllity of Stone Construction
Company*s Surety under 1%s bonds furnished to the
State as part of Stone Comstructlon Company*s cone
tracts, or should such funds be retalned by the
State to protect laborers and materlalmen*s claims?"

Artlcle 6674h, Vernon's civil Statutes, in part, reads
es follows:

"411 contracts proposed to be made by the
State -Highway Department for the Improvement of
any highway constltuting a part of the State High=-
way System or for materials to be used in the
construction or malntenance thereof, shall be sub-
mitted to competitive bldse ..."

The applicablllity of this artlecle to contracts for
completion of work remaining to be done under a defaulted con-
tract has been previously ruled on by this offlice. Attormey
Generalts Opinion No. 0-3361 {a copy of which is enclosed)
reads in part as follows: .
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"Analysis of the instant situation re-
veals that the contract was originally let
and entered into under the authority of and
in compliance wlth the appllicable statutory
provisions, bond in the amount of the con=
tract beling furnished by the American Bond=-
ing Company. Although the contractor has
defaulted the State ls fully protected by
the bond and there 1s no occasion for the
submission of competlitlive blds as requlred
under Articlie BEVEE, supra, belore &rrange=-
ments are entered Into gor the completlion
of the project. The Highway Department is
authorlized by ltem 8,7 of the contract specil=
fications to assume completion of the con- -
tract in whatever manner ls acceptable under
the existing circumstances. No contrary pro-
vislon appsars In the statutes and no method
of procedure 13 there suggested. Article
6674h having already been complied with and
the safeguards provided In that and the suc=-
coeeding articles having already been brought
Into exlstence there would appear to be no
necesslty for the remlssion of competitive
blds.® (Emphasls added throughout.)

Therefore; In conformlty with this priof opinion, the answer
to your first question is In the affirmative.

In regard to your second question, we are unable to
find any statute or court decision which would, under the
Instant facts, as a matter of law require the State to accept
the proposed contract with Mr. Teslie as outlined in your
letter; consequently, the answer to your second question 1is
In the negative.

The answers to your thlrd, fourth and fifth questions
depend largely upon the provisions of the original contract
with the Stone Construction Company. Item 8.7 of the contract
specifications provides that in the event of abandonment of
work or default of the contract by the contractor, the Highway
Department may take over the prossdution of work, appropriate
or use any and all materlal and equipment on the ground as may
be sultable, and enter into an agreement for the completion
of the contract according to the terms and provisions thereof,
or use such other methods as In the oplnion of the Engineer may
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be required for the coampletlion of the contract In an accepta=
ble manner. It 1s our understanding that the Bonding Company
consented to the terms and conditions of that contract in-
cluding Item 8,7 of the spedifications. There is no doubt

that the contract glves the State the right to complete the
work called for In the defaulted contract free from the exer-
clse of any control on the part of the Bonding Company, and

1f the Engineer deems lt necessary, the State can reasonably
contract for the completlion of such work with or without the
consent of the Bonding Company. However, in completing such
work, whether by doing 1t itself or by contracting to have

1t done, the State 1s bound by the general rule of law that

In contracts of this nature, where the original contractor
abandons & contract, the owner of the property is required to
minimlze the damage occaslioned by the abandonment of the con=-
tract and use reasonable dlligence to protect the sureties on
the bond. Hillyard v. Crabiree, 1l Tex. 264, 62 Am. Dec. 475
(1854); Mass, Bonding & Ins. Co. V. Davis, 274 S.W. 230 (Tex.
Civ. App. 192D, error dism.); City ol san Antonio v. Marshall &
Co., 85 S.W. 315 (Tex.Civ.App.Igﬁg, error rel.); Mills v, raul,
30 S.W. 558 (Tex.Civ.App. 1895)}; Houston & T.C.Ry.Co. v.
Mltchell, 38 Tex. 85 (1873).

We are not unmindful of the case of Detrolt Fildelit
and Surety Co. v. Pippins and Clarkson, 47 S.W.2d 886 (Tex.Civ.
APD. I§32; whlch appEEea the above general rule to the facts
before that Court and relieved the surety from all liabllity
over and above that which 1t would have incurred i the State
had made the contract tendered. Howevser, In that case the
State had arbltrarily refused the proposed contract with the
contractor tendered by the surety and then immediately there-
after sntered into a contract with that same contractor under
much more onerous terms than the originally tendered contract.
The holding in that case is limlited to the particular fact
sltuation presented in the -case and should not be taken as hold-
Ing that the surety can, by merely tendering a proposed contract
and willing contractor, thereby limit its 1iabllity in every
case where the State refuses to accept such contract or con=-
traoctor. Our gosition 1s strongly supported by the declsion in
Detrolt Fidellty & Surety Co. v. Moberly, 52 S.W. 2d 298 {Tex.
EIv.Ipp.IQSEI modifled Detrolt red. & Surety Co. v. State, 124
Tex. 145, 76 S.W. 2d 492 (1934) where the State had refused a
proposed contract and willing contractor tendered by the surety,
end later contracted with another person to complete the work
at a greater cost than under the terms of the contract tendered -
by the surety. That court overruled the surety*s contention
that its liabillty was thereby limited to that amourit for which
1t would have been llable 1f its proposed contract had been
accepted. Therefore, in answer to the third question, it is




Hon. D. C. Greer, page 6 (MS=150)

the oplnlon of this offlce that the State's refusal to enter
into the proposed contract with Mr. Leslie as proposed by
the Bonding Company for completion of the defaulted contract
does not necessarily release the surety from further liabi-
1lity %o the State under its bond nor does such refusal, of
itself, reduce such liablility. Completion of the Stone
Construction Company?s contract in a manner which would
unreasonably increase the cost of such work would, however,
1limlt the surety's llabllity as above discussed. Your
fourth questlion 1s answered in the affirmative; and the
fifth question Iin the negative.

In regerd to your sixth question, Attorney General's
Opinion 0-4089 (a copy of which is enclosed) sets out the
order of priority for the allocation of funds withheld by
the Highway Department for the satlsfactlion of labor and
materialments liens as provided in Articles 5472a and 6674m,
V.C.Se., when the cost of completing a defaulted contract will
be greater than the orlglinal cost on the contract. In such a
situation, Oplnion 0=408% holds that the State should retaln
the money withheld untll after the completion of the work re-.
quired under the provisions of the defaulted contract. Such
funds should then be allocsated, first, to the payment of all
clalims of the Highway Department agalnst the original con=
tractor for materials furnished him prior to the abandonment
of said contract; second, to liquidated damages arising under
the provisions of sald contract, and any balance then remain-
ing to the difference in the contract prlce with the original
contractor and the cost of completing the work with the sub-
sequent contractor,. . :

I$ 1s our opinion that should the work be completed
on a defaulted oontract, at a cost equal to or for less than
the original contract price, the funds withheld under the pro-
visions of Articles 6674m and 5472a should be retalned until
the ultimete completion of the work requlred under the original
contract, and said funds then should be used first to satisfy
any claims of the State agalnst the original contractor, and
then to satlsfy laborers' and materlalmen's claims properly

filed with the Highway Departiment,

In the instant case, to hold otherwise would be to
defeat the purpose for which Artlcle 5472a was enacted, l.e.,
to provide an additional security to those who furnish labor
or material for public improvements. Texas Co. ¥. Schriewer,
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38 S.W.2d4 141 (Tex.Civ.App. 1931l) (modifled on other grounds,
Tox.Clv.App.53 S.W.24 774 Joe Higglns Lumber Co. ve.
Goosecresk Independent SohooI DIsfr?cf 138 S.W.2d 207 (Tex.
CIv.App. 1039), Huddleston and .Wo E » Kennedy, 57 S.W.2d

255 (Tex. Civ.App. lgﬁ-)o

The application of this opinion, of course, 1is
1imited to the specific fact situation presented In your
letter.

Yours very %truly,

JOHN EEN SHEPPERD ,
ATTORNEY GENERAL OF TEXAS

MITton Richardson

K. M. TeCroix
L &ssistunta
MR:AML:wb;rt;og
Encle.



