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February 5, 1975 /q tip7 

The Honorable A. R. Schwartz, Chairman 
Senate Jurisprudence Committee 
Senate of the State of Texas Letter Advisory No. 88 
Austin. Texas 78711 

Re: Whether term of a 
branch pilot’s commis- 
sion is limited to two 

Dear Senator Schwartz: years by the Constitution. 

You have asked whether a bill amending article 8253, V. T. C. S., to 
provide four year terms for certain branch pilots would violate the require- 
ments of article 16, section 30, of the Texas Constitution. 

Article 16, section 30 of the Texas Constitution provides: 

The duration of all offices not fixed by this 
Constitution shall never exceed two years . . . 

In considering whether the tax assessor-collector for a school district 
occupied a public office for the purpose of this and another section of the 
Constitution, the Supreme Court of Texas cited with approval language 
from Dunbar V. Brazoria County, 224 S. W. 2d 738 (Tex. Civ. App. --Galveston 
1949, writ ref’d. ). which said: 

From the above authorities, it is apparent, 
we think, that the determining factor which dis- 
tinguishes a public officer from an employee is 
whether any sovereign function of the government 
is conferred upon the individual to be exercised 
by him for the benefit of the public largely in- 
dependent of the control of others. (Emphasis added 
by the Supreme Court) 

Cited in Aldine Independent School District V. Standley, 280 S. W. 2d 578 
(Tex. 1955). 
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The question of whether a branch pilot held a public office was considered 
in another context in Houston Pilots v. Goodwin, 178 S. W. 2d 308 (Tex. Civ. 

APP. --Galveston 1944, writ dism.). The Court said: 

In Texas the license issued to pilot is issued 
to him as ‘branch pilot’ of a particular port. And 
such license is referred to in the statutes as though 
it were a commission which invests such branch 
pilot with an office. Art. 8270, et seq., relating to 
pilots of seaports; Art. 8248, et seq., relating to 
pilots of ports of navigation districts. The language 
of such statutes is misleading, for the ‘commission’, 
which licenses a pilot to practice pilotage as the 
branch pilot of a particular port, is merely a certifi- 
cate of competence, and does not differ in character 
from certificates of competence required of lawyers 
or doctors before they are permitted to practice law 
or medicine. All the pilots involved in this case 
hold federal licenses under authority of which they 
practice the pilotage regulated by federal law, and 
because such federal authorization is expressly called 
a license there seems to be no misconception that the 
holder thereof is a federal officer, rather than a mere 
licensee. As was said in Moody v. Megee, 5 Cir., 
41 F. 2d 515: ‘All states have the right to license 
pilots for waters in their territorial jurisdiction. . . . 
It is not usual to require a bond of a pilot as the pre- 
requisite to the issuance of a license, but in this 
case it is difficult to conjecture what official duties 
are intended to be covered by the bond. None are 
imposed by the laws of Texas. A pilot’s license is a 
certificate of competence . . . . In piloting a vessel 
he is not discharging any official duty. He is acting 
merely in a private capacity as a servant of her owner. ’ 
178 S. W. td at 311.312. 

p. 297 



The Honorable A. R. Schwartz, page 3 (LA No. 88) 

Given the clear language of the Court of Civil Appeals, it is our con- 
clusion that a branch pilot does not hold a public office. Accordingly, the 

term of a pilot’s commission is not limited by article.16, section 30, of the 
Constitution. 

Very truly yours, 

Attorney General of Texas 

APPROVED: 

DAVID M. KENDALL, First Assistant 

C. ROBERT HEATH, Chairman 
Opinion Committee 
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