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Dear Mr. smith: 

You have asked whether the Sling of an assumed name certificate for a purported 
bank by a person who is not authorized to conduct a banking business violates article 342- 
902 ofthe Texas Banking Code of 1943 (the. “Banking Code”), V.T.C.S. arts. 342-101 to 
342-l 113. You have added the following facts: 

An individual in San Angelo, Tom Green County, Texas, has 
filed an assumed business name certi6cate pursuant to Chapter 36 of 
the Business and Commerce Code, and in the certitlcate gives the 
name of the business as a bank. There is already a chartered national 
bank in San Angelo doing business under the same name. 

Section 36.10, subsection (a), of the Business and Commerce Code requires an 
assumed name certificate to set forth. inter alia, 

(1) the assumed name under which such business or 
professional service is or is lo be conducted or rendered, 

.and . . . . 

(4) a statement specifyins that the business or profcssionsl 
service that is or is to be conducted or rendered in the county under 
such assumed name is being or will be conducted or rendered as a 
proprietorship. . . or some other form of unincorporated business or 
professional asso&tion or entity, as tbe case may be. [Emphasis 
added.] 

YOU have infomed us that the certificate in question conforms with section 36.10 in 
indicating &matively that the business is being conducted or wig be conducted as a bank. 
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Article 342-902 of the Banking Code provides in pertinent part: 

ItshaUbeunlawfblforanyperson.. .: 

(1) To conduct a banking or trust business or to hold our lo the 
public ~hd it is conducting a banking or hurt busitms. [Emphasis 
SUtdCd.] 

The statute recognizes exceptions for lawhdly established public banks and private banks 
that were operating on the ef&tive date of the statute. &e V.T.C.S. art. 342~902(2). 
We assume that the person in question does not fit within any of these exceptions. 

Giventhesetacts,webelimthatthemerefilingofthellssumadnamecatificate 
did not constitute holding out that the person was conducting a bsnking business in 
violation of the statute. The use of the disjunctive present and future tenses in the 
certikate in regard to the conducting of business indicates that one is holding out to the 
public that he either is conducting a banking business now or intends to conduct a banking 
businws in the kture. The latter altemative is not a violation of the article 342-902, 
which pro&i holding out that one currendy is conducting a banking business. The 
certilicate lacks deSn&ess as a representation that one is conducting a banking business 
and therefore cannot support a tinding of violation of the statute. 

It is utmceaq to spewlate about the individual5 intentions, and we do not 
intend to suggest that they were less than honorable, but we would not approve of the 
usage of the assumed name recording system for abusive purposes. We have not 
considered here the question of whether the aesumed name fXng that you describe may in 
certain circumstances violate some other law. 

SUMMARY 

The filing of an assumed name certhkte that indicates only 
disjunctively that a person not authorized to conduct a banking 
business currently is conducting a banking business or intends to 
conduct such a business in the t%ure does not violate article 342-902 
of the Banking Code as a representation to the public that one is 
conducting a banking business. 

James B. Pinson 
Assistant Attorney General 
Opinion Committee 


