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Chairman and Executive Directoer

Texas Employment Commission Re:r Effeot of S.Bs 34, 53rd Leg.,
Austin, Texas upon transfer of compensation ex=~

porience under provisions of Sece
7{c)(7) of Texas Unemployment Com-
Dear Mr,. Harts pensation Aot tsubsection (c)(7),
Art, 5221b-5, V.C.S.)
Your request for an opinion presents a fact situation which
may be briefly described as followss

Before July 1, 1949, a successor employer who did not meet the
requirements of them subseotion 7(0)(7) of the Texas Unemployment Compensa-
tion Act (Arte 5221b=5(c)(7), V.C.S.) filed an application for transfer of
compensation experience, under the terms of the subsectlon, whioh was de-
niede The subsection was amended effsotive July 1, 1949, and the employer
filed another application which was denied because he did not meet the
terms of the subsection as amendeds After a second amendment to the sub-
saction effective March 20, 1963, the employer filed another applieation.
The question is whether this last application, which was accompanled by a
request for refund, should be granted in whole or in part to produce a
lower tax rate and consequent refund of taxes,

Effeotive July 1, 1949, subsection 7(c){7) of the Texas Unem~
ployment Compensation Act was amended to oreate another and different sub-
stantive right in behalf of employer-itaxpayerse This new substantive right
was one whereby successor employers could, through agreement with their
predecessor employers, derive the benefit of the "compensation experisnce®
of the predacessor employerse This was an entirely new substantive right.
which had no existence under the subsection prior to its 1949 amendments
It was e right which the statute oreated with r espect to iransactions,
that is, acquisitions, of the predecessor's organizatiom, trade or business,
or sn identifiable and segregable part thereof, which occurred "subsequent
to the thirtieth day of June 1949." The right was thus limited in appli-
cation to trmnsactions ocourring after its effective dates Earlier transe
aptions were still governed by the earlier statutory provisions. The 1949
amendment provided a procedure whereby the successor employer was gfanted
the power, on a permissive basis, to cause the Commission to transfer to
him the compensation experience of a predecessor employer who agreed %o
such transfere The procedure was spelled out by the statutry requirement
that a joint application for transfer be received by the Commission within
180 days following the date of the acquisition of the trade, organization
or business, or identifiable and segregable part thereofs The statute
directed and re,uired the Commission, when such joint application was filed,
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to make the transfer if it found that certain mnirmenta wore mete

The gsubsection was again amended,. sffeqtive March.g0y 1853.. This
third amendment sttempted to do two thingse It attempted to permit trans=
fers of expetience on the basis of %transactions oocurring both before and
after July 1, 1949, which was the effective date of the last prior amendment,
It likewise abolished the proocedural requirement that an application for
transfer of experience filed within 180 days after the date of the acquisie
tion which was the basis for the appliecation,

During all the periods of time material hereto, and at the present
time, subsection 14(}) of the Texas Unemployment Compenastion Aet (Arte 5221b-
11(3j), V.C.S.) provided and provides that an empleyer, upem the basis of an
application for adjustment or refund filed within four years from the date om
which the contributions would have beoome due, had they been legally co?lacte
ible, oan be refunded oontributions which "were not due," that is, ocontiie
tutions which have not become a fixed liabillity. .

Since tax-rate righta in split=off and other sush situationa did
not exist with respect to transaotiona before July 1, 1949, the amendmemt
effective Maroh 20, 1963, whioch attempted to oreate such a right, was retro=
active and therefore unconstltutlonsl insofar as it a ttempted to alter the
State's tax rights fixed ty substantive law which was in existence until
March 20, 1953 Conste Arte III, Seoe 55; Rowsm Jil Cos ve Toxas Employ=
ment Commission, ot al,, 265 S.W. 23 140(1963). Aqy split=olf Whioh ocoure
red prior to Juiir 1, 1949, was 3%ill beyond the operation of the law in

spite of the faet that the amendment effsotive March 20, 1953, attempted to
create a substantive tax-rate right with respect to this split-oeff,

In the situsation which you ocutline, the acquisition ccomrred in
March, 1948, The tax rate of the acquiring employer was fixed by the law in
effect, and that law took no account of the predecessor's experience, because
the acguiring unit was not owned or contrellsd by sudbstantially the same
interests which owned or controlled the predeseaser., Taxes for the sescond,
third and fourth quarters of 1948, and the first quarter of 1949, beocame due
and were paid at a rate which disregarded the predesessor's experiences The
law was amended effective July 1, 1949, but that leaw applied only to trans-
actions which occurred after its effeotive dates Thus, taxes for the second
quarter of 1949 and for subsequent cal endar quarters beeame due and were paid
ata rate disregarding the predecessor's experiences An epplication for
transfer of experiense under the amended law was ineffective to change the
tax rate because, as a matter of substantive law, suscessions coourring
before July 1, 1949, ococuld not be the basis for a taxerate adjustment,
Rowan 0il Coe ve Texas Employment Commission, et al, supra.

If the shange of ¢wnership desoribed in your letter had occurred
on or before July 1, 154¥; we should bs dealing with an entirely different
situatione As a matte r of substantive law, this type of transasotion was
recognized as a basis for tex-rate computation begimming on that date, The
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amendment granting such reeognition alse provided a permissive prosedural
method for transfer of experience in such cazeszse This was in addition te
the right of the sueeessor te flle an application for refund of taxes under
gubseotion 14(J)e This latter right has never been changede Thus, during
the perioed July 1, 1949, te March 20, 1953, it was legal for a sucecesser
employer to get the benefl: of his predegessor's experience by means of
either one of two alternativess (1) a joint appliocation for transfer of
experience filed within 180 days of the transsetion, or (2) an application
for refund or adjustment under subaeotiem 14(j). ,

We have already ssid that insofar as the March 20, 19653, amend=
ment attempted to oreate a right where none existed prior to July 1, 1549,
such amendment is ineffeoctive, However, the amendment likewise abolished
the requirement that the joint application be filed within 180 days of the
transaotion on which it was baseds This amendment, dealing entirely with
the permissivle procedural aspeots of the statute, is within the Constitue
tion, though retroactives 9 Tex, Jures pe 535

It follows, therefore, ‘hat a predecessor-sucoes - transzactiom
oscurring on or after July 1, 1949, may be made the Dbasis (1) for an applie
oation filsd on or after March 2v, 1953 for transfer of experience under
subseotion 7(0)(7), or (2) an appliocation for refund under the terms of
subseotion 14(j)}e Of course, all substantive requirements of subsection
7(0)(7) must be complied with and the four-year limitation period of sube
section 14(J) must be met, But, sinoe the transaction described in your
letter of request oocurred before July 1, 1949, it camnot be the basis for
an adjusted tax rate for the successor employer,

Any portion of Opinion No. MS=138 (1954) that iz inconsistent with \_@
this opinion is hereby overruleds

Yours very truly,

DA JOHR ¥EN SHEPPERD
Attorney General

By /s/ Sam Lane
‘ Sam Lane
Assistant
SL:1AMM3egw



