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You point out that article XVI, section l(a) of the Texas Constitution quires 
elected and appointed officers to take an oath of o5ce. Article XVI, section l(b) requires 
elected and appointed 05cus to sign and 5e a statement with the secretary of state 
before taking the oath of office. The statement to be signed by elected 05cers is as 
follows: 

I.- do solemnly swear (or at&m) that I have not directly 
or indiredy paid, offered, promised to pay, contributed, or promised 
to contribute any money or thing of value, or promised any public 
office or employment for the giving or withholding of a vote at the 
election at which I was elected so help me God.1 poornote added.] 

You ask whether elected 05cials may perform their duties if they do not have the 
statement on file with the Secretary of State. If they are prohibited from taking any 
action, you ask what happens to the actions they have taken and how does a citizen 
resolve this situation. In Howell v. Sarte,r the court stated that members of a state bar 
gtievance committee did not have to take the constitutional oath of office, because the 
“051x” of grievance committee member was created by rule promulgated by the Supreme 
Court of Texas pmsuant to statute, and not by the Constitution of Texas, and the 
constitutional oath required of officers appointed pursuant to a specific or implied 

rTex. Coast. art XVI, I l(b). B&E 1989, the prwisioas relating to bribery now fouod in the 
written statement were incloded in tbc sqokcn oath. See HRJ. Res. 40.71st Leg., RS., 1989 Tar. &II. 
Laws 6428, 6428-29 (proposing amemimeat to article XVI, section 1 of Texas Constitotion); HOUSE 
RESEARCH ORO., 1989 CONSTITUTIONAL AMENDMENTS 45 (1989). The “lengthy ncitation conwning 
mtbods of con-option” was removed from the spoken oath bccaose it was thought to be ootdated, overly 
oegati~ in tone, sod inappropriate for the spokco oath takco in a public setting. HOUSE RESEARCH ORO., 
supro, at 47. 

‘559 S.W.2d 432 (Tcx. Civ. App.-Tyler 1977, writ rcfd n.r.e.). 
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constitutional grant is not required. The elected 05cers you inquired about do not appear 
to be. within the exception stated in the Howell case. 

Elected officers qualify for 05ce by taking the oath of office and Sling a bond, if 
one is required.s The courts have not determined whether filing the signed statement 
required by article XVI. section 16 of the Texas Constitution is necessary to qualify for 
office. but in answering your question, we will assume that it is. If a person who is elected 
or appointed to an 05ce does not complete some step necessary to qualify for the 05ce, 
he or she may still be a “de tbcto officer,” d&red as follows: 

A de facto officer is one who has the reputation of being the 
officer, and yet is not a good officer in point of law; in other words, 
the de facto 05cer is one who acts under color of a known and valid 
appointment, but has failed to conform to some precedent 
requiremen& as to take the oath, give a bond, or the like: 

The law validates the acts of de facto officers as to the public and third parties, thus 
protecting the interests of individuals and the public who have been affected by their acts.5 

Determining that someone is a de facto officer requires the resolution of fkct 
questions,~ which cannot be done in the opinion process. However, the Texas courts have 
in various cases applied the de facto doctrine to an elected or appointed officer who failed 
to take the oath of office or to file his commission or appointment with the appropriate 
authority. The Texas Court of Criminal Appeals has concluded an individual was a de 
facto deputy sheriff, even though his appointment and oath were not recorded in the 
wtmty clerk’s office, as required by former article 6869, V.T.C.S. (1925) (now Local 
Govemme.nt Code section 85.003), and neither his deputation card nor bond indicated that 

3Flatm v. State, 56 Tex. 93.98 (1882); see dso State v. Jorabn, 28 S.W.2d 921, 922, 924 crac. 
Civ. App.-Amarillo 1930, wit dkm’d). 

4Wiiliams Y. State. 588 S.W.Zd 593, 595 (lb. Grim App. lpaac Op.] 1979) (quoting 
Weathe+rdv. State, 21 S.W. 251,251 (Xx. Grim. App. 1893)); se ah Fomvdv. CityofTOyor, 208 
S.W.2d 670, 673 (Tex. Cii. App.-Austin), affd, 214 S.W.2d 282 flex 1948); Mmrin v. Grandview 
In&p. Sch. Dtti, 266 S.W. 607;609 (-k.x. Ci. App.-Was, 1924. wit r&d). 

?Uarttn v. Grandview Indep. Sch. Diti., 266 S.W. at 609; see ah Attomey General opinion 
DIM-381 (1996) (addressing applicatioo of article XVI, section 1 to city police and addmsiq validity of 
acts takeo by police otliccrs who had not filed statement with sea#axy of slate putwant to akle XVI, 
section 1). 

%ee Hemy v. State, 828 S.W.Zd 312.314-15 (Tex. App.-Fort Worth 1992, pd. r&d); Williams 
Y. State, 58% S.W.2d 593,595 flex. Grim. ASP. 1979) (review of evidence showed that individual wds de 
t&to peaee ooieol). 
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he had taken the oath.’ The de facto doctrine has also been applied to an assistant county 
attorney, even though he had not taken the oath of office, and no written deputation had 
been filed with the county clerk,* to a deputy clerk, though no jurats was attached to his 
oath of 05ce,t” and to a school district tax assessor-collector who never took the oath of 
office or gave the bond required by law. I1 We note, however, that the Texas Court of 
Criminal Appeals has held that without taking the oath prescribed by the constitution, “one 
cannot become either a de jure or de facto judge, and his acts as such are void.“*2 No 
court has addressed the status of a judge who has taken the oath of office, but has not 
6led the statement required by article m section 1 of the Texas Constitution. We have 
no basis for wncludmg that an individual’s acts as judge rue void if the required statement 
is not on tile with the secretary of state. 

We conclude that an elected officer who has not Sled the statement required by 
article XVI, section 1 of the Texas Constitution may nonetheless be shown to be a de 
f&to officer, whose acts the law validates with respect to third parties and the public. 
Whether the de facto doctrine will apply in a given case is a fact question that cannot be 
resolved in an attorney general opinion. 

You also ask how a citizen resolves questions about the status of an officer for 
whom the statement required by article XVI, section 1 is not on file with the secretary of 
state. As a general rule, the authority of a de facto officer may not be. questioned in a 
wllateral proceedmg.r3 The proper remedy to question the authority of a de facto public 
official is a quo warrant0 proceeding brought in the name of the state.14 A quo warrant0 

7Willioms v. State, 588 S.W.Zd at 594-95; see also Hemy v. State, 828 S.W.2d at 314-15 (court 
stated in diets that even ifconstable did not take the oath of office he still qualified as de facto constable). 

afiparte Gnu& 8 S.W.Zd 677,678 (Tex. Grim. App. 1928); see &o Done Y. State, 35 S.W. 
661,662 (Rx. Grim. App. 18%) (deputy county attorney whose appointment had not been formally 
muuded with anmty clerk). 

9A jorat is lbe eertikate of the 051~ or other persoo admioistering the oath. Murphy v. State, 
103 S.W.Zd 765,766 (Tex. Grim. App. 1937); see Gov’t Code $! 602.002 (cestificate of fact that oath was 
given). 

‘O~uhwt, W & B.V. Ry. v. Drisktll, 71 S.W. 997,999 (lix Civ. App. 1903, no wit). 

“Martin v. Grand&w Indep. Sch. Dist., 266 S.W. at 609. 

t2Fre~c~ Y. State, 572 S.W.Zd 934,939 (Tex. Crim. App. 1977) (opinion on second rehearing). 

13Bell v. Faulkner, 19 S.W. 480 (Ten 1892); Hagler v. State, 31 S.W.2d 653, 654 (Tex. Grim. 
App. 1930); Keel v. RaihmdComm ?I, 107 S.W.Zd 439,441 (Xx. Civ. App.-Austin 1937, writ refd). 

“@we Indep. Sch. Dtst. v. Es&s, 390 S.W.Zd 3, 5 (Tex. Civ. App.-El Paso 1%5, wit refd 
n.r.e.); Bmen v. School Trustees. 16 S.W.Zd 424, 425 flex. Civ. App.-Texarkana 1929, no wit); see 
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action may be brought by the attorney general or the county or district attorney of the 
proper county, but a decision whether or not to bring a quo warrant0 action is entirely 
discmtionary with the 05ccr who has jurisdiction of the rnatkr.15 An officer with 
authority to file quo warrantosuitscannotbewmpeUedtodosoagainsthisorherwiUby 
mandamus brought by interested private persons.16 

SUMMARY 

An eiected 05~47 who has not filed with the Secretary of State 
the signed statement required by article XVI, section l(b) of the 
Texas Constitution may nonetheless be shown to be a de f&to 
05cer, whose acts the law validates with respect to third parties and 
the public. Whether the de facto doctrine will apply in a+&.n case is 
a fact question The proper remedy to question the authority of a de 
facto public 05&l is a quo warrant0 proceeding brought in the 
name of the state. 

SusanL.Garrison ” 
As&tantAttomeyGenexal 
Opinion C0ttttttinee 

(fsmmotccontinucd) 
civ.FmG&Ik.m.codeelL66(govuldagquowamuuo sdts~, Gov? Code Q 22.002(a) (authorizing 
supmWanuttoisriuctitsofqwwsrranto agoiast judges). 

%tate v. Clmenabn h&p. Sch. Dist., 298 S.W.2d 111, 117 (Tcx. 1957). 

9d. 


