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Dear Representative Berlauga: 

You ask a series of questions about the authority of the goveming body of a county hospital 
district established under chapter 281 of the Health and Safety Code. A county hospital district 
established under chapter 281 is governed by a board of hospital managers’ (“board” or “board of 
managed’), but chapter 28 1 also grauts the. county commissioners court (the “commissioners court”) 
some degree of control and oversight over the hospital district.’ 

. 
1. 

Your first two questions ask us to explore the extent to which a commissioners court may 
exert control over a hospital district’s lease of a hospital facility to a private nonprofit corporation. 
Fist, you ask whether the board may lease a hospital facility without obtaining the approval of the 
commissioners court. Iu a second, related question you ask if the commissioners coutt has the 
authority to uui&mlly amend a term of a contract or lease between the hospital district and a third 
Party. 

Chapter 28 1 provides that the board “shah manage, control, and administer the hospital or 
hospital system of the district,“” and authorizes the board to adopt rules governing the operation of 

‘See Health & Safely Code $9 281.001(1). ,028. .047. .048. 

?%e, e.g., id. $5 281.021, ,029, ,049, ,050, ,051, ,052. 

‘Id. 5 281.047. 
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the hospital or hospital system! Sections 281.050 and 281.051 deal with the authority of the bosrd 
to lease and contract. Section 281.050 provides in pertinent part: “[w]ith the approval of the 
commissioners court, the board may . . lease. . and convey any property [or] property right . 
to maintain a hospital, building, or other facility or to provide a service required by the district.” 
Section 281.051 authorizes the board of managers to contract with various entities “[w]ith the 
approval of the commissioners court.” 

You ask about the relationship between these provisions and section 285.051 of the Health 
and Safety Code, which authorizes the “governing body of a hospital district” to order the sale, lease, 
or closure of all or part of a hospital upon a fmding that the order is in the best interest of the 
residents ofthe hospital district. Section 285.052 sets forth procedures whereby an order to sell or 
close a hospital may be subject to voter approval. Whereas sections 281.050 and 28 1.05 1 appear to 
preclude the board of managers from leasing the hospital facility without the approval of the 
commissioners court, section 285.051 appears to leave the determination to the board of managers, 
as the governing body of the hospital district. 

In Attorney General Opinion DM-37, this office concluded that sections 285.051 and 285.052 
applied to the governing body of a chapter 281 hospital district and thus authorized the El Paso 
County Hospital District to close a dental clinic. See Attorney General Opinion DM-37 (1991) at 5. 
That opinion did not address whether the El Paso County Commissioners Court had any authority 
with regard to the closing. In 1988, however, this office addressed the relationship between the 
statutory predecessor to sections 285.051 and 285.052, former article 4437c-2, and provisions of the 
City of Amarillo Hospital District’s 1957 enabling act, which gave the city’s governing body certain 
authority with respect to hospital district sales and leases of land. See Attorney General Opinion JM- 
864 (1988). Apparently reasoning that former article 4437c-2, a later enacted provision5 dealing 
more specifically with the sale, lease, or closure of a hospital district hospital, prevailed over the 
ending act, the 1988 opinion concluded that the city’s governing body had no authority with regard 
to the sale, lease, or closure of a hospital: “Article 4437c-2, V.T.C.S., does not give the city of 
Amarillo’s governing body any authority to participate in a decision by the hospital district’s board 
of managers to sell, lease, or close its hospital facility. Ifthe proposed action is a sale or closure of 
the facility, the voters may petition for an election on the issue of approving or disapproving the 
proposed sale or closure.” Id. at 5. See alsv Jackson Co$v Hop Dist. v. Jackson COW@ Citizens 
for ContinuedHasp. Care, 669 S.W.2d 147 (Tex. App.-Corpus Christi 1984, no writ) (suggesting 
that former V.T.C.S. article 4437c-2 applied to hospital district created pursuant to 1979 enabling 
act). 

‘Id. 8 28 1.048. 

‘Formermticle44370-2wasensdedia1981. SeeAclofJtme1,1981,671hLeg.,R.S..~.583,]98]T~~ 
Laws2361.2361. 

http://intranet1.oag.state.tx.us/opinions/dm/dm037.pdf
http://intranet1.oag.state.tx.us/opinions/dm/dm037.pdf
http://intranet1.oag.state.tx.us/opinions/jm/JM0864.pdf
http://intranet1.oag.state.tx.us/opinions/jm/JM0864.pdf
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Taken together these two opinions suggest that sections 285.051 and 285.052 apply to a 
chapter 281 hospital district and that these later enacted provisions6 prevail over sections 28 1.05 1 and 
281.052,’ precluding any role for the commissioners court in the lease of a hospital facility. We have 
reviewed the statutory predecessor to sections 285.051 and 285.052’ and its legislative history and 
have found nothing that suggests that this conclusion is incorrect. 

Former article 443702 provided that “[tlhe governing body of an incorporated city or town, 
or a hospital district by official action may order the sale, lease, or closure of all or any part” of a 
hospital. It defmed the term “official action” to include “a resolution adopted by the governing body 
of a hospital district.” There is nothing in the statutory language to suggest that the legislature did 
not intend former article 4437c-2 to apply to hospital districts generally. 

When former article 4437c-2 was considered as Senate Bill 1067 in the S&y-seventh 
Legislature, the author of the bii testified before the Senate Committee on Intergovernmental 
Relations that it would apply to “county hospitals, hospital diict hospitals, city hospitals, city 
hospital authority hospitals, and county hospital authority hospitals - all taxpayer hospitals.” 
Hearings on S.B. 1067 Before Senate Comm. on Intergovemmental Relations, 67th Leg., RS. 
(April 21, 1981) (statement of Senator Santiesteban) (tape available f?om Senate Staff Services 
Office). The comments of members of the House. Committee on Intergovernmental AtTairs also 
suggest that the bii was intended to apply to hospital districts generally. Hearings on S.B. 1067 
Before House Comm. on Intergovernmental AfTairs, 67th Leg., RS. (May 18, 1981) (“Ordiiy 
we’ll pass a similar bill of this nature for a local district, a designated district. This one here is broader 
in scope than that.“) (statement of Representative Salinas) (tape available from House Video/Audio 
Services). 

On the basis of our prior opinions and our additional research, we conclude that sections 
285.051 and 285.052 apply to a chapter 281 hospital district and that the commissioners court has 
no authority with respect to an action taken by the board of managers under section 285.051.9 Thus, 
in answer to your specific questions, we conclude that the board of managers need not seek the 
approval of the commissioners court before taking action under section 285.051. We also believe 
that section 285.051, by vesting in the board of managers the exclusive duty and authority to make 

‘llrest&tayplrdorssntothcstprwisimswsscnsctedin 1%3. See-ActofMay8,1%3,58thLeg.,RS.,ch. 
181,1%3TexGenLaws4%,4%-97. 

%xn~ V.T.C.S. mt 4437c-2 was repealed and cod&A in the Health and Safety Code in 1989. See i&z notes 
24-26. 

9AacmqrGeneralLeaerOpinion%-092(1996)considasthcQtyofaoommissionasw~toepproveooabacts 
undaHdth ml Safety code sctim 281.050 generally. That opinion did not address leases govemd by section 285.051 
and we da not believe our conclusion is immsistent with that opinion. 

http://intranet1.oag.state.tx.us/opinions/lo96/LO96-092.pdf
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a finding that the lease is “in the best interest of the residents of the hospital district,” necessarily gives 
the board of managers complete authority over the terms of the lease. Therefore, we conclude that 
the wmmissioners wurt does not have the authority to unilaterally amend a contract or lease entered 
into by the board of managers under section 285.051. 

With regard to the latter question, we also make this general comment about the 
wmmissioners court’s authority to approve hospital district contracts under sections 281.050’” and 
281.05 1. These provisions do not authorize the wmmissioners court to enter into contracts on behalf 
of the hospital district or the board of managers. Under these provisions, in other words, it is the 
board of managers, rather than the commissioners court, that is party to hospital district contracts. 
Furthermore, these provisions merely authorize the commissioners wurt to approve or disapprove 
w&acts presented to it by the board of managers. They do not authorize the commissioners court 
to negotiate hospital district contracts. Therefore, while the commissioners wurt clearly has the 
authority to reject a proposed hospital district wntract, we do not believe that the court is authorized 
to bid the board of managers to a contract, or a wntractual term against the board’s will. Nor do 
we believe that these provisions authorize a wmmissioners wurt to revisit the terms of a contract that 
the court approved and the board of managers thereafter executed relying on that approval.” 

Il. 

As background to your third question, you explain that three of the seven members of the 
board of managers also serve as trustees of a private nonprofit wrporation that is a tenant of the 
hospital district. The board of trustees of the private nonprofit corporation has fourteen members. 
You ask if meetings of the private nonprofit corporation’s board of trustees are subject to the Open 
Meetings Act, Gov’t Code ch. 55 1, and whether documents related to the meetings are subject to the 
Open Records Act, Gov’t Code ch. 552. 

The Open Meetings Act applies to the meeting of a “governmental body.” Clearly, the board 
of managers of a hospital district created under the authority of Health and Safety Code chapter 281 
isagovernmentalbodyundcrtbeact. See Gov’t Code 8 551.001(3) (del3ning “governmental body” 
to include “the governing board of a special district created by law”); Attorney General Opinion H- 
23 8 (1974) (wncluding that governing body of Harris County Hospital District, a special district 
created under former V.T.C.S. 4494n, now Health & Safety Code ch. 281, is subject to Open 
Meetings Act). You have not provided us with any facts, however, that would suggest that the 

‘?%c gcneml~ Attorney General Lelter Opinion %492 (19%) (discussing types of contracts requiring 
caamission~ court approval under Health and Safety Code s&ion 281.050 and author@ of -oners cant to 
preappmve catain cantracts); see al50 supm note 9. 

“Ofcease, tlx dticmers smut’s authority to approve cc disapprove a contract unda sections 281.050 and 
281.051 applies whenever the board of managers c=mteqlates entering into a binding agreement under these pmishs 
and therefore extends to eontract renewals and renegotiations. 

http://intranet1.oag.state.tx.us/opinions/h/H0238.pdf
http://intranet1.oag.state.tx.us/opinions/h/H0238.pdf
http://intranet1.oag.state.tx.us/opinions/lo96/LO96-092.pdf
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private nonprofit corporation is a governmental body under the act, see Gov’t Code 5 55 1.001(3), 
and we assume that it is not.‘* 

Your letter implies that you are concerned that the presence of the three board of managers 
members at the meetings of the private nonprofit corporation’s board of trustees meetings transforms 
those meetings into meetings of the board of managers, or a subwmmittee of that body, governed 
by the act. Whether there is any basis for your concern turns on whether the group of three board 
managers members who serve on the other board has been delegated any authority by the board of 
manage4s. 

The act detines a “meeti&’ as “a deliberation between a quorum of a governmental body, or 
between a quorum of a governmental body and another person, during which public business or 
public policy over which the governmental body has supervision or control is discussed.” Id. 
5 551.001(4). Generally, meetings of less than a quorum of a governmental body are not subject to 
the act. While three members do not constitute a quorum of the seven member board of managers,” 
the act may apply to meetings of less than a quorum of a governmental body in certain circumstances. 
A subcommittee of a governmental body itself may be covered by the act if, for example, the 
subcommittee super&s or controls business of the governmental body or makes recommendations 
that are merely rubber-stamped by the governmental body.” Thus, the group of three board members 
may wmtitute a governmental body in and of itselfifthe board of managers has delegated the group 
any authority over hospital district business or rubber-stamps the group’s recommendations regarding 
hospital district business. In that case, meetings of the board of trustees of the private nonprofit 
corporation at which the three board of managers members deliberate regarding the business of the 
hospital district would be subject to the act.15 

hoard &mply with the act or rkmwis admit the public to its me&in&. 

%‘ee Oov’t Code 5 551.001(6) (defining “quorum” as majority of governmental body rmkss de6ned difkently 
by law, rule or charter). 

“See, e.g., Attcaney Genanl OpinioosJM-1072 (1989), H-772 (1976). H-238 (1974). H-3 (3973). 

iftheyhavemtdmeso&eady. SccLocalGov’tCodc§171.009~Itshallbclawfufforalocalpublicofficialtoservess 
a nt%nbK ofthe board of dila&rs of private ncmprofit lzolpwion3 when such officials receive no compmsa tialcrother 
renummtion lima the mpdit corporation or other nonprofit entity.“); Attcrney General Opiion DM-2% (1993) 
(addressingLocalGov’tCode~171.009andnotingthetthispmvisionQesnotinsulatehusteefromBomepossiblelegal 
ccmsequenm of contlict between interests of public entity and private corporation). 

http://intranet1.oag.state.tx.us/opinions/jm/JM1072.pdf
http://intranet1.oag.state.tx.us/opinions/h/H0772.pdf
http://intranet1.oag.state.tx.us/opinions/h/H0238.pdf
http://intranet1.oag.state.tx.us/opinions/h/H0003.pdf
http://intranet1.oag.state.tx.us/opinions/dm/dm256.pdf
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We next address your question regarding whether documents that relate to meetings of the 
board of trustees of the private nonprofit corporation are subject to the Open Records Act, Gov’t 
Code ch. 552. The definition of the term “governmental body” under this statute includes all public 
entities in the executive and legislative branches of government, as well as counties, municipalities, 
political subdivisions, and special districts. Id. 5 552.003(1)(A). In addition, a private entity that is 
supported in whole or in part by public tbnds or that spends public fimds is a governmental body 
under section 552.003(1)(A)(x) of the Government Code. If a governmental body makes an un- 
restricted grant of timds to a private entity to use for the private entity’s general support, the private 
entity is a govemmental body subject to the act.” If however, a distinct part of an entity is supported 
by public iimds within section 552.003(l)(A)(x), only the records relating to that part of the entity 
are subject to act. ” Furthermore, while the Open Records Act does not apply to private persons or 
businesses merely because they provide goods or services under a contract with a governmental 
body,‘” if a private person or business holds records “for a governmental body and the governmental 
body owns the information or has a right of access to it,” then those records will be subject to the act 
pursuant to section 552.002(a)(2) of the Government Code. 

As you have not provided us with any information that would suggest that the private 
nonprotit corporation is a public entity or is supported in whole or in part by public funds, we assume 
that it is not a “governmental body” under the Open Records Act. In addition, we have no basis on 
which to conclude that records held by the corporation are held on behalf of the hospital district or 
that the hospital district has a right of access to any such records. Lastly, we do not believe that 
merely because the private nonprofit corporation’s board of trustees includes three members of the 
hospital district board of managers, the corporation is a “‘governmental body” subject to the Open 
Records Act. But see discus&on supra p. 5. Regsrdless of whether the private nonprofit corporation 
is subject to the Open Records Act, however, the hospital district is clearly a governmental body 
under the act” and any information reladng to the corporation that is in the possession of the hospital 
district, including information in the possession of board of managers members in their capacity as 
members of the hospital district’s governing bodypD is subject to the act. Finally, we note that records 

“Open Records Decision No. 602 (1992). 

‘QpmRexrdsD&icnNo. 1(1973)(cmaudingillatbankthatholdsfundsofgo-~~bodyisaotsubj~t 
to ad). Thus, an entity that ttceivcs public funds is not a governmental body if its agmemcnt with the gov cmnlcntimposs 
“a spccilic and dchitc obligaticm to provide a measurable amount of service in exchange for a certain amount of money 
as would bc cqectcd in a typical arms-lcagtb contract for scwices bctwem a vendor and pmdzasa.” Open Recads 
LkckimNo. 228 at 2; see also Kneelamiv. National Collegiate Afhletic Axs’n, 850 F.2d 224 (5th Cit. 1988). rev’g 650 
F. Supp. 1047 (W.D. Tcx. 1986). cerf. denied, 488 U.S. 1042 (1989); Attomcy General Opinion M-821 (1987). 

‘?Yee Gw’t Code 8 552.003(1)(AXviii), (x). 

‘OSee. e.g.. OpenRsrdsDecisionNos. 626(1994).450(1986). 

http://intranet1.oag.state.tx.us/opinions/ord/ORD-228.pdf
http://intranet1.oag.state.tx.us/opinions/ord/ORD-602.pdf
http://intranet1.oag.state.tx.us/opinions/ord/ORD-001.pdf
http://intranet1.oag.state.tx.us/opinions/ord/ORD-228.pdf
http://intranet1.oag.state.tx.us/opinions/jm/JM0821.pdf
http://intranet1.oag.state.tx.us/opinions/ord/ORD-626.pdf
http://intranet1.oag.state.tx.us/opinions/ord/ORD-450.pdf
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of some nonprofit corporations may be available for public inspection and copying under other law. 
See, e.g., V.T.C.S. art. 13962.23A, C (“All records, books and annual reports of the tinancial 
activity of [a nonprofit corporation orgsnizd under art. 13%-2.23AJ . . shall be available to the 
public for inspection and copying there during normal business hours.“). 

F&y, you ask about a hospital district’s relationship with the county attorney and the board 
of managers’ authority to seek legal advice from outside wunsel. Your question suggests that the 
board believes that the county attorney has a wnfkt of interest regarding a certain matter involving 
the hospital district*’ and that the board would like to consult with outside counsel regarding the 
matter in the closed session of a meeting of the board from which the county attorney would be 
excluded. We gather that the county attorney objects to this course of action. 

Section 28 I .056 of the Health and Safbty Code, subsection (b) provides that the county 
attomey %haIl represent the district in all legal matters,“p while subsection (c) provides that “[tlhe 
board may employ ucir?tionul legal wunsel when the board determines that additional wunsel is 
advisable.“P The relationship between these two subsections is not readily apparent. They were 
enacted in 1955 as part of section 12 of now-repealed article 4494n, V.T.C.S., which provided as 
follows: 

It shall be the duty of the County Attorney, District Attorney or Criminal 
District Attorney, as the case may be, charged with the duty of representing 
the county in civil matters, to represent the Hospital District in all legal 
matters; provickY, however, that the Board of Hospital Managers shah be 
authorized at its discretion to employ additional legal counsel when the Board 
deems advisable. 

saaneysioprivatepractiQfiQn~-~altatith~gin~ govmmentattomeysarenotsubjecttothtst 
reshictims. As the preamble to the lulcs points out, go- tlawyers“maybcauthorizcdtorepreacntt 

r*tEzzE? 
B where (1 plivate lawyer could not l-cpmamt 
cmthai@..” Ta DiiplimyR Prof. conduct preamble 

pan. 13 (1996). CJ Attorney Gcned Opiicms JM-633 (1987) (Harris County Attmcy autlmid to rcprcrnt both 
&eaitTs dqmlmat civil scdcc commition and shcrBdespitc codids of interest), JM-28 (1983) (attorney gmcrd may 
represen parties with wnflictiug ill- in same litigation). Tbu% the dlcged cmilict may not preclude the county 
attomay, or an mistant county attomcy, limn advising the hospital district 

Wealth & Safkty Code 5 28 1.056(b) (emphasis added). 

“Id. 5 28 1.056(c) (emphasis added). 

http://intranet1.oag.state.tx.us/opinions/jm/JM0633.pdf
http://intranet1.oag.state.tx.us/opinions/jm/JM0028.pdf
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The Hospital District shall contribute sufficient funds to the general fImd 
of the county for the account of the budget of the County Attorney, District 
Attorney or Criminal District Attorney, as the case may be, to pay all 
additional salaries and expenses incurred by such officer in perfrrning Ihe 
duties required of him by such District. 

Act ofMay 5,1955,54tb Leg., RS., ch. 257,195s Tex. Gen. Laws 715,721 (emphasis added). The 
legislature did not amend section 12 at any time aflex 1955. In 1989, article 4494n was repeak?’ 
and incorporated into the Health and Safety Code3 as part of a nonsubstantive statutory revision.” 

Because section 12 of fomrer article 4494n was cadiied as part of a nonsubstantive statutory 
revision, any construction of section 281.056@) and (c) must be consistent with the former statute. 
See Jti v. Ci@ ofFori Worth, 774 S.W.2d 653,654-55 (Tex. 1989) (stating that when conflict 
exists between former statute and nonsubstantive revision, former statute controls); Attorney General 
Opinion JM-1230 (1960) at 8 (quoting Johnson, 774 S.W.2d at 654-55). We believe it is apparent 
corn former section 12 that the legislature intended to provide that the county attorney is required 
to represent the hospital district in all legal matters, but that the hospital district is not required to use 
the services of the county attorney and that the county attorney cannot veto or control the hospital 
diict’s employment of outside cow for a number of reasons. 

Fm the use of the words “provided, however” immediately following the phrase descriiig 
the authority and duty of the county attorney with respect to the hospital district suggests that the 
authority of the hospital district to employ additional legal counsel limits the authority and duty of 
the county attorney. In addition, the last sentence of section 12, which requires the hospital district 
to pay the county attorney for his or her services, limits that obligation to “the duties required of him 
by such District.” This language fkrther suggests that the hospital district has a choice regardiig 
whether to obtain legal services f%om the county attorney. Furthermore, the fact that section 12 
requires the hospital district to pay the county attorney for his or her services indicates that 
representation of the hospital district is not an o!&ial duty of the county attorney. See Attorney 
General Opinion WW-886 (1960) at 4 (construing statutory predecessor to Health & Safety Code 
5 281.049, former V.T.C.S. art. 4494n, 5 6, requiring hospital district to pay salaries and expenses 
inamed by county, its 05cers and agents in performing certain services for district, and concluding 
that these were not 05&l county duties because county and officers would not receive extra 
compensation for performing official county duties). Finally, we believe the use of the words “at its 
discretion” to describe the circumstances in which the board of managers may employ additional 

%ee id. 8 1, at 2230,2545. 

‘%%e id. Q 14, at 3165 (“This Ad is enacted under Article III, Section 43, of the Texas Constitution This is 
intended as a sxxdifhtion only, and no substantive change in the law is intend& by this Act”) 

http://intranet1.oag.state.tx.us/opinions/jm/JM1230.pdf
http://intranet1.oag.state.tx.us/opinions/ww/WW0886.pdf
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counsel indicates that the board may employ such counsel at any time and need not obtain the 
approval of the county attorney in order to do so. In sum, we believe that the language of the 
statutory predecessor to section 281.056(b) and (c) compels us to conclude that the county attorney 
is required to represent the hospital district in all legal matters, but that the hospital district is not 
required to use the services of the county attorney and that the county attorney cannot veto or control 
the hospital district’s employment of outside counseks 

With this background, we turn to your question. The Open Meetings Act authorizes a 
governmental body subject to the act to meet in closed session only pursuant to certain exceptions. 
Government Code section 551.071 authorizes a governmental body to meet in closed session with 
its attorney regarding litigation and settlement offers or to seek or receive the attorney’s advice with 
regard to legal matters. Attorney General Opinion JM-100 (1983). The purpose of this exception 
is to “enablefl governmental bodies and their attorneys to secure the protection of the attorney-client 
privilege. . . The purpose of the privilege is to promote the unrestrained communication between 
attorney and client, without fear that the attorney will disclose contidential communications.” 
Attorney General Opiion JM-238 (1984) at 4. Section 551.071 does not pertnit a governmental 
body to admit to a closed session a personwhose presence would prevent a privileged communication 
from taking place Id. at 5. 

Section 551.071 presupposes an attorney-client relationship between the attorney giving the 
advice and the govemm ental body. For the reasons stated above, we believe that Health and Safety 
Code section 281.056 authorizes the board to enter into an attorney-client relationship with outside 
counsel without the county attorney’s approval. Because the board can form an attorney-client 
relationship with outside counsel even ifthe county attorney objects, the board is authorized to hold 
a closed session to seek and receive advice from outside counsel even ifthe county attorney has not 
approved of the rep mxntation and is not included in the closed session. The board has the authority 
to exclude the county attorney from a closed session of a board meeting, just as it has the authority 
to arctide any other non-board member. See Attorney General Opinion lTvl-6 (1983) (only members 
of governmental body have right to attend executive session and commissioners court may exclude 
county clerk fbom its executive sessions). Of course, the board will have no basis to conduct a closed 
session under Government Code section 551.071 unless it meets with either the county attorney or 
with other wunsel with whom the board has established an attorney-client relationship.p 

http://intranet1.oag.state.tx.us/opinions/jm/JM0100.pdf
http://intranet1.oag.state.tx.us/opinions/jm/JM0238.pdf
http://intranet1.oag.state.tx.us/opinions/jm/JM0006.pdf
http://intranet1.oag.state.tx.us/opinions/jm/JM1281.pdf
http://intranet1.oag.state.tx.us/opinions/jm/JM0633.pdf
http://intranet1.oag.state.tx.us/opinions/jm/JM0238.pdf
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SUMMARY 

Health and Safety Code sections 285.051 and 285.052 apply to a county 
hospital district established under Health and Safety Code chapter 281 and 
prevail over sections 281.050 and 281.051. As a result, a wmmissioners 
court has no authority with respect to an action to lease a hospital facility 
taken by a hospital district board of managers under section 285.051. 

We have no basis to conclude that the board of trustees of a private 
nonprofit wrporation, which includes three members of a hospital district 
board of managers, is itself a governmental body subject to the Open 
Meetings Act, Gov’t Code ch. 551, or the Open Records Act, Gov’t Code ch. 
552. The three members of the board of managers may constitute a 
govenmdal body as a group and be subject to the Open Meetings Act, ifthe 
board of managers has delegated the group any authority over hospital district 
business or rubber-stamps the group’s rewmmendations regarding hospital 
district business. Regardless of whether the private nonprofit corporation is 
subject to the Open Rewrds Act, the hospital district is a governmental body 
under the act and any information relating to the corporation that is in the 
possession of the hospital district, including information in the possession of 
board of managers members in their capacity as members of the hospital 
district’s governing body, is subject to the act. 

Because Health and Safety Code section 281.056 authorizes a hospital 
district board ofmanagers to fbtrn an attorney-client relationship with outside 
wunsel even ifthe county attorney objects, the board is authorized under the 
Open Meetings Act to hold a closed session to seek and receive advice from 
outside wunsel even if the county attorney has not approved of the 
representation and is not included in the closed session. The board has the 
authority to exclude the county attorney !Iom a closed session of a board 
meeting, just as it has the authority to exclude any other non-board member. 

Mary R Grouter 
Assistant Attorney General 
Opinion Committee 


