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Mr. Don H. Hazelip, C.P.A. 
Eastland County Auditor 
100 West Main, Room 205 
Eastland, Texas 76448 

Letter Opiion No. 97-065 

Re: Whether county may pay legal expenses 
incurred by sheriff in defending himself in a 
prosecution on criminal charges (ID# 39367) 

Dear Mr. Hazelip: 

In your capacity as county auditor,’ you seek advice concerning the authority of the Essthmd 
County Commissioners Court to pay legal expemes incurred by the sheriff in defending himself in 
a prosecution on criminal charges. We will brie5y smmmiiz the events leading up the prosecution 
which you describe in your letter. 

Some county residents complained to the commissioners court that anmdividual had moved 
a fence on his property to encroach on the right-of-way of a public road. Eventnally, the 
wmmissim comt entertains a motion directed to the slmriffto remove the fence by 5:00 p.m. 
thenextday. Twow mmissioners voted in favor of the motion, and two commissioners abstained. 
With the help of one of the commissioners, the sheriff removed part or all of the fence. As a result 
oftbisincident,miminalchargeswerefiledagainstthesheriff. Thetrialpmceeded,butaf&rhearing 
testimony iiom the sheriff, the stats moved to d&miss all chargea and the court granted the motion. 
‘J’he shaiffis now asking the commissioners court to pay his legal expenses of S10.000, which he 
incurred in defending himself against the charges. 

You first ask whether the State of Texas is obligated to pay the sheriffs legal fees. The 
recoveay of costs in criminal cases depends entirely upon statutory provisions therefor..’ We find no 
statute authorizing the defendant to recover the cost of legal representation in a criminal 
prosecution.4 The state shall indemnify state officers and employees for attorney’s fees incurred in 

‘The dximid district attomey of l+asthd County has declined to issued an opinion on this matter because he 
tcstiticd at the sheriffs tliaL 

%IIC state. wss represented by the OtTice of the Attorney General 

‘20 AM. JUR. 2d Costs 5 100 (1965). 

‘See Code C&n Pnx. art 26.05 (compcnsstion of attorney appointed by court to repkent indigent defendant). 
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defense of a cdminal prosecution tmder certain conditions, subject to a SlO,OOO liit,r but we find 
no similar provision applicable to county officers and employees. Accordingly, we find no legal 
authority for the state’s payment of the sheriffs legal fees. 

You next inquire whether the commissioners court may pay the sheriffs claim. Numerous 
opinions of this office have cited the following rule for determGng whether a governing body may 
provide for legal counsel to defend public officers and employees in litigation arising in the course 
of their public duties: 

When a Texas goveming body believes in good faith that the public 
interest is at stake, even though an officer is sued individually, it is 
permissible for the body to employ attorneys to defend the action _ _ . The 
propriety of such a step .is not made dependent upon the outcome of the 
litigation, but upon the bona fides of the governing body’s motive.6 

This wmmon-law rule is codified in part in section 157.!301 of the Local Government Code, 
which anthorixes the county to pay for the defense of a county of&&l or employee under certain 
ckumstancea. Section 157.901(a) pmvides that “[a] county official or employee sued by any entity, 
other than the county with which the official or employee servq for an action arising from the 
performance of public duty is entitled to be represented by the district attorney of the district in 
which the county is located, the county attorney, or both.” Moreover, “[i]f additional counsel is 
necessary or proper in the case of an official or employee provided legal counsel under Subsection 
(a) or if it reasonably appears that the act complained of may form the basis for the filing of a 
criminal charge against the official or employee, the official or employee is entitled to have the 
commissioners court of the county employ~and pay private counsel.” 

Thus, the authority of the county to employ attomeysto defend ,cotmty officers and 
employees is limited to situations where the legitimate interest of the county, not just the personal 
intexst of the officer or employee, is at stake.’ This is a question of fact, to be resolved by the 
commissioners court m the exercise of good faith judgment.* 

Both the common-law rule and section 157.901 of the Local Government Code permit only 
the commissioners court to employ an attorney for the county officer and do not authotke the 

‘Civ. Pmt. &Rem Code 5 104.003: 

6Attomey General Opiions JM-824 (1987) at 2, JM-755 (1987) at 1-2, MW-252 (1980) at 1, H-887 (1976) 
at 2, H-70 (1973) at 5; see OLYO Attomey General Opinion M-726 (1970). 

‘Attom General Opinion JM-824 (1987) at 2. 

*You have inquired about the validity of the motion directing the skiiT to remove the fence. Since the 
mlevant inquity is wh& the cxmmksioners court made a good faith d&em&&m that the county’s inters@ mquked 
it to defend the sheriff, we need not address your questions about the motioa 

http://intranet1.oag.state.tx.us/opinions/M/M0726.pdf
http://intranet1.oag.state.tx.us/opinions/h/H0070.pdf
http://intranet1.oag.state.tx.us/opinions/h/H0887.pdf
http://intranet1.oag.state.tx.us/opinions/mw/MW252.pdf
http://intranet1.oag.state.tx.us/opinions/jm/JM0824.pdf
http://intranet1.oag.state.tx.us/opinions/jm/JM0824.pdf
http://intranet1.oag.state.tx.us/opinions/jm/JM0755.pdf
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commissioners wurt to reimburse the officer for the fees of an attorney employed by the officer in 
his or her individual capacity. Section 157.901 of the Local Government Code makes it clear that 
the “the commissioners courf ofthe C~IUQ [will] employ and pay private counsel.‘* 

Letter Opinion No. 90-93 considered whether the commission& court could pay a claim 
submitted by the county judge for reimbursement of attorneys fees incurred in defending himself . . agamst an mdictment. It found no common-law authority for the idea “that a political subdivision 
may reimburse a public official or employee after that person has incurred legal expenses.“‘o When 
the wmmissioners court employees the attorney, it has some wntrol over the expenditure of public 
funds for the wunty officer’s legal expenses.“ Acwrdingly, we find no basis for the commissioners 
court to reimburse the sheriff for his legal fees incurred in this prosecution. 

SUMMARY 

The wmmissioners court may employ an attorney to defend the sheriff 
in a criminal pmsecution pursuant to wmmon law or section 157.901 of the 
Local Government Code+ if the legitimate interest of the county, not just the 
pemiml interest of the sheriff, is at stake. The wmmissioners wurt may not 
reimburse the sherifT for his legal fees in the prosecution after he has incumxl 
them. 

SusanL.Ganison ” 
AssistantAtto~General 
Opiion Committee 

%mal Gov’t &de $157.901 (cmphasii added). 

‘%ter Opiion No. 90-93 (1990) at 2; see oko Attorney General Opinion DM-107 (1992) at 4. 

“C$ Attorney General Opinion DM-133 (1992) at 2 (commissioners court may not reimburse private 
landowners for attorney’s fees incurred in right-of-way action against aaothcr landowner). 

http://intranet1.oag.state.tx.us/opinions/lo90/LO90-093.pdf
http://intranet1.oag.state.tx.us/opinions/lo90/LO90-093.pdf
http://intranet1.oag.state.tx.us/opinions/dm/dm107.pdf
http://intranet1.oag.state.tx.us/opinions/dm/dm133.pdf

