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Requests for Opinions 
RQ-1078-GA 

Requestor: 

The Honorable Burt R. Solomons 

Chair, Committee on Redistricting 

Texas House of Representatives 

Post Office Box 2910 

Austin, Texas 78768-2910 

Re: Authority of the Comptroller to implement rules regarding the im-
position and collection of a sales and use tax by a municipality under 
particular circumstances (RQ-1078-GA) 

Briefs requested by October 4, 2012 

For further information, please access the website at 
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110. 
TRD-201204610 
Katherine Cary 
General Counsel 
Office of the Attorney General 
Filed: September 4, 2012 
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TITLE 1. ADMINISTRATION 

PART 15. TEXAS HEALTH AND 
HUMAN SERVICES COMMISSION 

CHAPTER 354. MEDICAID HEALTH 
SERVICES 
SUBCHAPTER A. PURCHASED HEALTH 
SERVICES 
The Texas Health and Human Services Commission (HHSC) 
proposes to amend §354.1001, concerning Claim Information 
Requirements, and §354.1121, concerning Definitions. 

Background and Justification 

Section 2 of House Bill (H.B.) 1720 (82nd Legislature, Regular 
Session, 2011) amends Government Code Chapter 531, Sub-
chapter B related to the reimbursement of claims for certain Med-
icaid services involving supervised providers. 

H.B. 1720 requires a provider to include the name and national 
provider identifier (NPI) number of a supervised and supervis-
ing provider on Medicaid claims that are submitted based on a 
referral or order. In addition, the Social Security Act (42 U.S.C. 
§1320a-7k(e)) requires NPIs on all Medicaid claims. In response 
to H.B. 1720, the proposed amendment to §354.1001 will re-
quire the claim for services or supplies to include the name and 
associated NPI of the performing provider; the referring or or-
dering provider; and the supervising provider, if the referring or 
ordering provider is acting under the direction or supervision of 
another provider and the referral or order is based on the super-
vised provider's evaluation of the client. 

H.B. 1720 applies to pharmacy claims. However, HHSC cannot 
implement the provisions of H.B. 1720 for pharmacy claims 
without a waiver or authorization from a federal agency. Federal 
regulation on administrative simplification (Health Insurance 
Portability and Accountability Act of 1996, Public Law 104-191) 
requires all private and public payers to use one standardized 
format (i.e., National Council for Prescription Drugs Program 
(NCPDP) Telecommunications Standard) for all pharmacy 
claims. This universal claims format does not allow for the 
inclusion of more than one NPI number. Section 39 of H.B. 
1720 allows for a delay in implementation if implementation of 
any provision of the bill requires a waiver or authorization from 
a federal agency. Therefore, the implementation of this rule as 
it applies to pharmacy claims will be delayed until such time as 
HHSC obtains the necessary waiver or authorization to modify 
the NCPDP form to include more than one NPI number. 

Additionally, HHSC is amending §354.1121 to include a definition 
for NPI. 

HHSC is also proposing amendments to update references to 
agencies and to delete obsolete citations. 

Section-by-Section Summary 

The proposed amendment to §354.1001 updates the rule to re-
flect current procedure and agency names and removes a ref-
erence in paragraph (11) to certification required by 45 Code of 
Federal Regulations §250.80, as that requirement no longer ex-
ists in federal rule. Paragraph (11) is revised to add a require-
ment for providers to include the name and NPI of the eligible 
provider, the ordering or referring provider, and the supervised 
and supervising provider on a Medicaid claim submitted based 
on a referral or order based on the supervised provider's evalu-
ation of the Medicaid recipient. 

Proposed §354.1121(20) adds a definition for "National Provider 
Identifier." The remaining paragraphs are renumbered to accom-
modate the new definition. 

Fiscal Note 

Greta Rymal, Deputy Executive Commissioner for Financial Ser-
vices, has determined that during the first five-year period the 
amended rules are in effect there will be no fiscal impact to state 
government. The proposed rule amendments will not result in 
fiscal implications for local health and human services agencies. 
Local governments will not incur additional costs. 

Small and Micro-Business Impact Analysis 

Ms. Rymal has also determined that there will be no effect on 
small businesses or micro businesses to comply with the pro-
posed rule amendments, as they will not be required to alter their 
business practices as a result of these amendments. There are 
no anticipated economic costs to persons who are required to 
comply with the proposed rule amendments. There is no antici-
pated negative impact on local employment. 

Public Benefit 

Billy Millwee, Deputy Executive Commissioner for Health Ser-
vices Operations, has determined that for each of the first five 
years the proposed amendments are in effect, the public will ben-
efit from the adoption of the amendments. The anticipated public 
benefit of enforcing the amendments will be improved account-
ability by Medicaid and CHIP providers of services. 

Regulatory Analysis 

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by the Government Code, §2001.0225. 
A "major environmental rule" is defined to mean a rule the spe-
cific intent of which is to protect the environment or reduce risks 
to human health from environmental exposure and that may ad-
versely affect in a material way the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or the 
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public health and safety of the state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 

Takings Impact Assessment 

HHSC has determined that this proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under the Government Code, §2007.043. 

Public Comment 

Written comments on the proposal may be submitted to Garry 
Walsh, Operations Oversight, Medicaid/CHIP Division, Texas 
Health and Human Services Commission, P.O. Box 85200, 
Austin, TX 78708-5200, Mail Code H-390 91X; by fax to (512) 
249-3707; or by e-mail to garry.walsh@hhsc.state.tx.us within 
30 days of the publication of this proposal in the Texas Register. 

Public Hearing 

A public hearing is scheduled for October 4, 2012 from 3:00 p.m. 
to 4:00 p.m. (central time) in the Health and Human Services 
Braker Center, Lone Star Conference Room, located at 11209 
Metric Boulevard, Building H, Austin, Texas. Persons requir-
ing further information, special assistance or accommodations 
should contact Leigh A. Van Kirk at (512) 491-2813. 

DIVISION 1. MEDICAID PROCEDURES FOR 
PROVIDERS 
1 TAC §354.1001 
Statutory Authority 

The amendment is proposed under Texas Government Code 
§531.033, which provides the Executive Commissioner of 
HHSC with broad rulemaking authority; Human Resources 
Code §32.021 and Texas Government Code §531.021(a), 
which provide HHSC with the authority to administer the federal 
medical assistance (Medicaid) program in Texas; and Texas 
Government Code §531.024161, which requires the Executive 
Commissioner of HHSC to adopt rules requiring that certain 
names and associated national provider identifiers appear on 
reimbursement claims for certain Medicaid services involving 
supervised providers. 

The amendment affects the Human Resources Code, Chapter 
32, and the Texas Government Code, Chapter 531. No other 
statutes, articles, or codes are affected by this proposal. 

§354.1001. Claim Information Requirements. 

Eligible providers are required to provide separate claim information 
for each eligible recipient. Claims must be complete, accurate, and 
as specified by the Health and Human Services Commission or its de-
signee [health insuring agent with departmental approval]. Require
information includes[, but is not limited to,] the following: 

(1) name, address, and appropriate identification numbe
of the provider of services or supplies or both; 

(2) the date of the claim; 

(3) the name, address, identification number, and date o
birth of the individual who received services or supplies or both; 

(4) the type of such services or supplies or both provided;

(5) the date(s) each service or supplies or both were pro
vided; 

d 

r 

f 

 

-

(6) the amounts of each charge for the various types of ser-
vices or supplies or both; 

(7) the total charge for services or supplies or both; 

(8) credits for any payments made at the time of submission 
of the claim, including payments made by private health insurance and 
under Medicare; 

(9) indication that the eligible recipient has health, acci-
dent, or other insurance policies, or is covered by private or govern-
mental benefit systems, or other third party liability, when reported, 
known, or suspected; 

(10) the date of the eligible recipient's death, if applicable; 
and 

(11) the name and associated national provider identifier 
of: [a certification by the eligible provider or his or her designated 
representative which meets the requirements of 45 Code of Federal 
Regulations, §250.80.] 

(A) the eligible provider; 

(B) the ordering or referring provider or other profes-
sional, if services or supplies, or both, are ordered or referred; and 

(C) the supervising and supervised provider, except for 
pharmacy claims, if: 

(i) the services or supplies, or both, were provided 
due to a referral or ordered by a provider; 

(ii) the referring or ordering provider is acting under 
the direction or under the supervision of another provider; and 

(iii) the referral or order is based on the supervised 
provider's evaluation of the recipient or enrollee. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on August 31, 2012. 
TRD-201204584 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: October 14, 2012 
For further information, please call: (512) 424-6900 

DIVISION 10. DEFINITIONS 
1 TAC §354.1121 
Statutory Authority 

The amendment is proposed under Texas Government Code 
§531.033, which provides the Executive Commissioner of 
HHSC with broad rulemaking authority; Human Resources 
Code §32.021 and Texas Government Code §531.021(a), 
which provide HHSC with the authority to administer the federal 
medical assistance (Medicaid) program in Texas; and Texas 
Government Code §531.024161, which requires the Executive 
Commissioner of HHSC to adopt rules requiring that certain 
names and associated national provider identifiers appear on 
reimbursement claims for certain Medicaid services involving 
supervised providers. 
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The amendment affects the Human Resources Code, Chapter 
32, and the Texas Government Code, Chapter 531. No other 
statutes, articles, or codes are affected by this proposal. 

§354.1121. Definitions. 
The following words and terms, when used in this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise. 

(1) Advanced practice registered nurse--A registered nurse 
authorized by the Texas Board of Nursing to practice as an advanced 
practice registered nurse. The term includes a nurse practitioner, nurse-
midwife, nurse anesthetist, and clinical nurse specialist. 

(2) Ambulance service supplier--A person, firm, or institu-
tion approved for and participating in Medicare as an air, ground, or 
specialized ambulance service supplier or provider. 

(3) Ambulatory surgical center--A distinct health care en-
tity that operates exclusively for the purpose of providing certain sur-
gical services to patients not requiring overnight inpatient hospital ser-
vices. The center must meet the conditions for participation described 
in §354.1211 of this subchapter (relating to Conditions for Participa-
tion) and other applicable state and federal requirements. 

(4) Approved laboratory--A laboratory that is independent 
of a hospital or physician's office and that has been approved for and is 
participating in Medicare and only for the procedures certified to that 
laboratory under Medicare. 

(5) Claim--A request for payment for authorized benefits 
on the applicable approved form meeting the established itemization 
requirements. 

(6) Day--With respect to inpatient hospital services, the 
time period of a day is counted for: 

(A) hospital bed occupancy each midnight while under 
registration in a hospital as an inpatient; 

(B) each hospital bed occupancy where admission and 
discharge occur on the same calendar day while under registration in a 
hospital as an inpatient. 

(7) Doctor--Doctor of chiropractic (chiropractor), doctor 
of optometry (optometrist), doctor of podiatry (podiatrist), or doctor 
of dentistry (doctor of dental surgery (DDS), doctor of medical den-
tistry (DMD), and doctor of dental medicine (DDM)). 

(8) Doctor of chiropractic, doctor of optometry, doctor of 
podiatry, and doctor of dentistry (DDS, DMD, or DDM)--A licensed 
doctor legally authorized to practice his specialty at the time and place 
the service is provided. 

(9) Eligible provider--An institution, facility, agency, per-
son, partnership, corporation, or association approved for participation 
in the Texas Medicaid program in accordance with terms of this chap-
ter. "Eligible provider" also includes any person, firm, or institution ap-
proved for and participating in Part B Medicare as a supplier or provider 
of medical services or supplies, who is not otherwise designated as an 
eligible Title XIX provider, and who meets the requirements stipulated 
in this definition, except that such eligible provider shall be an eligible 
Title XIX provider only for Part B Medicare services or supplies and 
for the Title XIX payment of the deductible and coinsurance liabilities. 

(10) Eyeglasses--Eyewear dispensed and delivered that is 
medically necessary and prescribed by a doctor of optometry or physi-
cian, is professionally adjudged to be necessary and appropriate for the 
lens, age, and sex of the eligible recipient, and significantly improves 
visual acuity or impedes progression of visual problems. The term 
"eyeglasses" does not include artificial eyes or any item of eyewear for 
which benefits are not provided in the rules of the Texas Health and Hu-

man Services Commission (HHSC) regarding the Medicaid eyeglass 
program. 

(11) Eyeglass supplier--A person, firm, or institution that 
has entered into a written agreement with HHSC or its designee as an 
eyeglass supplier on a form approved by HHSC; provided that the ben-
efits shall be available for eyeglass services and supplies dispensed by 
an eyeglass supplier only if the fitting, adjustment, and repair of the 
eyewear involved is performed by a physician, doctor of optometry, 
or an optician; and provided that an eyeglass supplier is an eligible 
provider under this program. Such suppliers must accept the benefits 
paid as stipulated by HHSC as payment in full for the service and sup-
plies involved, except as otherwise provided. 

(12) Family planning agency--A facility or institution that 
has been determined by HHSC or its designee to qualify as a family 
planning agency under standards of participation established by HHSC, 
including any amendment of such standards of participation authorized 
by HHSC. Family planning agencies shall accept as payment in full the 
amount paid in accordance with the benefits as stipulated by HHSC. 

(13) Health insuring agency--An organization legally op-
erating within the state that pays for the cost of certain medical ser-
vices available under the Title XIX state plan to eligible recipients in 
exchange for premiums paid by HHSC and which assumes an under-
writing risk. 

(14) Hospital--Any institution licensed as a hospital by the 
appropriate licensing authority but which is not an institution for tuber-
culosis, a mental institution, a health resort, nursing home, rest home, 
or any other institution primarily providing convalescent or custodial 
care or which is otherwise excluded under this chapter. 

(15) Illness--A bodily disorder, bodily injury, disease, or 
mental disease. 

(16) Inpatient--A person registered and assigned a medical 
record number by a hospital for bed occupancy in that hospital. 

(17) Institution for mental diseases (IMD)--As defined in 
25 TAC §419.453(17) (relating to Definitions). 

(18) Medicaid program--The Texas Medical Assistance 
Program, a joint federal and state program provided for in Chapter 32, 
Texas Human Resources Code, and subject to Title XIX of the Social 
Security Act, 42 U.S.C. §1396 et seq. 

(19) Mental disease or disorder--Any condition classified 
as a neurosis, psychoneurosis, psychopathy, psychosis, or personality 
disorder. 

(20) National provider identifier--The identification num-
ber required under §1128J(e) of the Social Security Act (42 U.S.C. 
§1320a-7k(e)). 

(21) [(20)] Nonmedical public institution--An institution 
or facility that is either a unit of, or under the administrative control 
of a state, federal, or local government and that is not approved for 
participation in the Medicaid program. 

(22) [(21)] Out-of-state hospital--A hospital located out-
side of the State of Texas that participates as a general or acute care 
hospital or both under Medicare or Title XIX, or both. Examples of 
institutions that are excluded are institutions primarily for mental dis-
ease, pulmonary care, or tuberculosis, a health resort, a nursing home, 
a rest home, or any other institution primarily providing convalescent 
or custodial care or that is otherwise excluded under this chapter. 

(23) [(22)] Outpatient--A person registered by a hospital 
for outpatient services but not as an inpatient. 
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(24) [(23)] Physician--A doctor of medicine or doctor of 
osteopathy (MD or DO) legally authorized to practice medicine or os-
teopathy at the time and place the service is provided. 

(25) [(24)] Physical therapist--A graduate of a program 
of physical therapy approved by the Commission on Accreditation in 
Physical Therapy Education (or one of the previously recognized ac-
creditation bodies), and licensed by the state in which the services are 
performed. 

(26) [(25)] Physical therapist assistant--A person licensed 
by the appropriate state licensure board as a physical therapist assistant 
and who provides physical therapy under the direction of a licensed 
physical therapist. 

(27) [(26)] Physical therapy--Restorative services pre-
scribed by a physician and provided to a recipient by a qualified 
physical therapist. It includes any necessary supplies and equipment. 

(28) [(27)] Prescription--A signed written or electronic or-
der by a physician or other healthcare practitioner acting within the 
scope of his or her licensure. This includes a verbal order subsequently 
countersigned by the practitioner or verified by the pharmacist. 

(29) [(28)] Psychologist--A person who is licensed to prac-
tice as a psychologist in the state in which the service is performed. 

(30) [(29)] Recipient month--A calendar month of contin-
uous eligibility for one individual under the Medicaid program. Each 
month covers eligibility for only one eligible recipient. Multiple recip-
ient months may cover eligibility for one or more eligible recipients or 
eligibility for the same individual if prior months are involved. Addi-
tional months of recipient eligibility may occur due to: 

(A) certification of eligibility for up to three months 
prior to date of application; 

(B) eligibility for those individuals who are certified to 
be eligible recipients after a first of the month; 

(C) eligibility certified retroactively; 

(D) certification of four months post eligibility for cer-
tain individuals in the non-Medicare related aid to families with depen-
dent children coverage group; or 

(E) appropriately identified error adjustments. 

(31) [(30)] Respiratory care practitioner--A person certi-
fied to practice respiratory care as defined in the Occupations Code, 
Chapter 604, relating to Respiratory Care Practitioners. 

(32) [(31)] Semiprivate room--A two-bed, three-bed, or 
four-bed accommodation. 

(33) [(32)] State fiscal year--The 12-month period begin-
ning September 1 and ending August 31. 

(34) [(33)] State plan--The plan for administration of the 
Medicaid program which is approved by the secretary of health and 
human services[, education, and welfare] in accordance with the pro-
visions of Title XIX of the Social Security Act, as amended. 

(35) [(34)] Therapeutic optometrist--A person certified by 
the Texas Optometry Board to practice therapeutic optometry in ac-
cordance with the Texas Optometry Act. References in this chapter to 
optometrists include therapeutic optometrists. 

(36) [(35)] Third-party billing vendor--A vendor that sub-
mits claims to HHSC, or its designee, for reimbursement on behalf of 
a provider of medical services under the Medicaid program. 

(37) [(36)] Third-party liability--The resources that an el-
igible recipient may have which serve as a source of payment for ser-
vices provided under the Medicaid program. 

(38) [(37)] Title XIX hospital--A hospital that is participat-
ing as a hospital under Medicare, that has in effect a utilization review 
plan approved by HHSC applicable to all eligible recipients to whom 
it provides services or supplies, and has been designated by HHSC 
as a Title XIX hospital or a hospital not meeting all of the require-
ments listed in this definition but which provides services or supplies 
for which benefits are provided under Medicare, the Social Security 
Act, §1814(d), or would have been provided under such section had 
the recipients to whom the services or supplies are provided been eli-
gible for and enrolled under Part A of Medicare, to the extent of such 
services and supplies only, and then only if such hospital has been des-
ignated by HHSC as a Title XIX emergency care only hospital, or has 
been approved by HHSC to provide emergency hospital services and 
agrees that the reasonable cost of such services or supplies, as defined 
in the Social Security Act, §1902(a)(13), will be such hospital's total 
charge for such services and supplies. 

(39) [(38)] Title XIX spell of illness--With respect to inpa-
tient hospital services, spell of illness is a continuous period of hospital 
confinement. Successive periods of hospital confinement are consid-
ered to be continuous unless the last date of discharge and the date of 
readmission are separated by at least 60 consecutive days. 

(40) [(39)] Utilization review--The methods and proce-
dures related to the review of utilization of covered care and services 
with respect to medical necessity and to safeguard against inappropri-
ate utilization of care and services. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on August 31, 2012. 
TRD-201204585 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: October 14, 2012 

       For further information, please call: (512) 424-6900

♦ ♦ ♦ 

DIVISION 2. MEDICAID VISION CARE 
PROGRAM 
1 TAC §354.1015, §354.1021 
The Texas Health and Human Services Commission (HHSC) 
proposes to amend §354.1015, concerning Benefits and Limita-
tions, and §354.1021, concerning Additional Claims Information 
Requirements, in the Medicaid vision care program for adults. 

Background and Justification 

HHSC proposes to add axis changes as a condition that will al-
low clients to receive vision services more frequently than the 
benefit limitations allow. HHSC received comments from exter-
nal stakeholders indicating that clients with axis changes could 
need new lenses more frequently than currently allowed in the 
Medicaid program. HHSC reviewed the vision policies of other 
state Medicaid programs and private insurance carriers and de-
termined that axis changes are an acceptable condition under 
which earlier replacement of eyewear should be allowed. 
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Additionally, the claims criteria for vision care services is updated 
to indicate that the provider's signature on the claim form of the 
physician or supplier verifies the axis changes required to dis-
pense replacement eyewear. 

Section-by-Section Summary 

The amendment to §354.1015: 

(1) updates the language in subsection (c)(2)(B)(iv) to add axis 
changes as an acceptable condition under which reimbursement 
for replacement of prosthetic eyewear is allowed; and to indicate 
that specific details on axis and diopter changes for prosthetic 
eyewear are defined by the Commission or its designee; and 

(2) updates the language in subsection (c)(2)(C) to add axis 
changes as an acceptable condition under which earlier replace-
ment of eyewear is allowed; and to indicate that the change in 
visual acuity is measured in diopter or axis changes as defined 
by the Commission or its designee. 

The amendment to §354.1021 indicates that the provider's sig-
nature on the claim form verifies the axis change required for 
replacement eyewear and adds optometrist as a provider who is 
authorized to sign the claim form. 

Fiscal Note 

Greta Rymal, Deputy Executive Commissioner for Financial Ser-
vices, has determined that during the first five-year period the 
proposed rules are in effect there will be a fiscal impact to state 
government. The effect on state government for the first five 
years the amendments are in effect is an estimated cost in gen-
eral revenue of $1,409 for state fiscal year (SFY) 2013, $2,151 
for SFY 2014, $2,213 for SFY 2015, $2,281 for SFY 2016, and 
$2,350 for SFY 2017. Local governments will not incur additional 
costs. 

Small and Micro-Business Impact Analysis 

Ms. Rymal has also determined that there will be no economic 
impact on small businesses or micro businesses as a result of 
the proposal as they will not be required to change their process 
to comply with the revised rule. There are no anticipated eco-
nomic costs to persons who are required to comply with the pro-
posed rule. There is no anticipated negative impact on local em-
ployment. 

Public Benefit 

Billy Millwee, Deputy Executive Commissioner for Health Ser-
vices Operations, has determined that for each year of the first 
five years the amendments are in effect, the public will benefit 
from the adoption of the amendments. The anticipated public 
benefit, as a result of enforcing the amendments, will be the ad-
ditional services provided as a result of axis changes. 

Regulatory Analysis 

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by the Government Code, §2001.0225. 
A "major environmental rule" is defined to mean a rule the spe-
cific intent of which is to protect the environment or reduce risks 
to human health from environmental exposure and that may ad-
versely affect in a material way the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or the 
public health and safety of the state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 

Takings Impact Assessment 

HHSC has determined that this proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under the Government Code, §2007.043. 

Public Comment 

Written comments on the proposal may be submitted to Arman-
dina Zamora-Torres, Policy Analyst, Medicaid/CHIP Division, 
Texas Health and Human Services Commission, P.O. Box 
85200, Austin, TX 78708-5200, Mail Code H-390 91X; by 
fax to (512) 249-3707; or by e-mail to armandina.zamora-tor-
res@hhsc.state.tx.us within 30 days of the publication of this 
proposal     

Public Hearing 

A public hearing is scheduled for October 2, 2012 from 2:00 p.m. 
to 3:00 p.m. (central time) in the Health and Human Services 

         

in the Texas Register.

Braker Center, Lone Star Conference Room, located at 11209
Metric Boulevard, Building H, Austin, Texas. Persons requir-
ing further information, special assistance or accommodations 
should contact Leigh A. Van Kirk at (512) 491-2813. 

Statutory Authority 

The amendments are proposed under Texas Government Code 
§531.033, which provides the Executive Commissioner of HHSC 
with broad rulemaking authority; and Human Resources Code 
§32.021 and Texas Government Code §531.021(a), which pro-
vide HHSC with the authority to administer the federal medical 
assistance (Medicaid) program in Texas. 

The amendments affect the Human Resources Code, Chapter 
32, and the Texas Government Code, Chapters 531. No other 
statutes, articles, or codes are affected by this proposal. 

§354.1015. Benefits and Limitations. 

(a) Except as specified in §354.1023, Optometric Services 
Provider, the services addressed in this subchapter are those optomet-
ric services available to Medicaid recipients who are 21 years old or 
older. Services are available to Medicaid recipients under 21 years old 
through the Early and Periodic Screening, Diagnosis, and Treatment 
(EPSDT) Program, Benefits and Limitations, described in 1 TAC 
§363.502. 

(b) The amount, duration, and scope of optometric services 
available through the Texas Medicaid Program are established accord-
ing to applicable federal regulations, the Texas state plan for medical 
assistance under Title XIX of the Social Security Act, state law, and 
Commission rules. Information regarding benefits and limitations is 
available to providers of these services through the Texas Medicaid 
Provider Procedures Manual issued to each provider upon enrollment 
in the Texas Medicaid Program. 

(c) The benefits and limitations applicable to optometric ser-
vices available through the Texas Medicaid Program to eligible recip-
ients who are 21 years old or older are as follows: 

(1) Provider eligibility. A provider must be a physician or 
optometrist and enrolled in the Texas Medicaid Program at the time 
the service is provided in order to be eligible for reimbursement by the 
program. 

(2) Reimbursable services. 

(A) Examination. One examination of the eyes by re-
fraction may be provided to each eligible recipient every 24 months. 
This limit does not apply to diagnostic or other treatment of the eye for 
medical conditions. 
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(B) Prosthetic eyewear. Prosthetic eyewear, including 
contact lenses and glass or plastic lenses in frames, is a program ben-
efit provided to an eligible recipient if the eyewear is prescribed for a 
congenital abnormality or defect, or an acquired condition as a result 
of trauma or cataract removal. The following benefits and limitations 
apply to prosthetic eyewear: 

(i) Medically necessary temporary lenses are 
reimbursed during post-surgical cataract convalescence. The conva-
lescence period is considered to be the four-month period following 
the date of cataract surgery. 

(ii) Only one pair of permanent prosthetic lenses 
may be dispensed as a program benefit. 

(iii) Replacement of prosthetic eyewear is reim-
bursed when the eyewear is lost, stolen, or damaged beyond repair. 

(iv) Prosthetic eyewear is reimbursed when the eye-
wear is required due to a change in visual acuity measured in diopters 
or axis changes as defined by the Commission or its designee [of .5 
diopters or more]. 

(v) Repairs to prosthetic eyewear are reimbursable 
if the cost of materials exceeds $2.00. Repairs for which the cost of 
materials is $2.00 or less are not separately reimbursable, but are the 
responsibility of the provider and are included in the rate for eyewear. 
The provider may not bill the recipient for these services. 

(C) Non-prosthetic eyewear. Non-prosthetic eyewear 
includes contact lenses and glass or plastic lenses in frames. Non-pros-
thetic eyewear is a program benefit when the eyewear is medically nec-
essary to correct defects in vision. This eyewear is provided to an el-
igible recipient only once every 24 months unless the recipient expe-
riences a visual acuity change measured in diopters or axis changes as
defined by the Commission or its designee [of .5 diopters or more]. A
new 24-month benefit period for eyewear begins with the replacement
of non-prosthetic eyewear due to a change in visual acuity measured in
diopters or axis changes as defined by the Commission or its designee
[of .5 diopters or more]. 

(i) Contact lenses require prior authorization by the

 
 
 
 
 

 
Commission or its designee. Prior authorization decisions are based on 
the provider's written documentation supporting the need for contact 
lenses as the only means of correcting the vision defect. 

(ii) Non-prosthetic eyewear that is lost or stolen is 
not reimbursed by the program. 

(iii) Repairs to non-prosthetic eyewear for which the 
cost of materials exceeds $2.00 are not reimbursable. Repairs for which 
the cost of materials is $2.00 or less are not separately reimbursable, 
but are the responsibility of the provider and are included in the rate for 
eyewear. The provider may not bill the recipient for repairs for which 
the cost of materials is $2.00 or less. 

§354.1021. Additional Claims Information Requirements. 

Providers must meet the claim criteria established in the provisions of 
this subchapter for optometric services and the provisions for participa-
tion in the Medicaid program established under Division 1, Medicaid 
Procedures for Providers, and Division 11, General Administration, of 
Subchapter A, Purchased Health Services. Besides the claims infor-
mation requirements established in §354.1001, Claim Information Re-
quirements, of this chapter, the following information is required for 
claims for vision care services: 

(1) Name, address, and Medicaid provider identification 
number of the ordering provider, as appropriate; 

(2) Description of lenses and frames provided; 

(3) Provider's signature on the claim form of the physician, 
optometrist, or supplier, including degrees or credentials, verifying the 
diopter or axis changes [change] required for the dispensing of replace-
ment eyewear; 

(4) Claims for eyewear with special features must be ac-
companied by a signed form by the recipient that acknowledges his 
selection of eyewear that is beyond the specifications for eyewear in 
§354.1017, Specifications for Eyewear. A signed patient certification 
satisfies this requirement for claims that are electronically submitted; 

(5) If the claim is for replacement of prosthetic eyewear 
that was lost, stolen, or damaged beyond repair, the recipient must sign 
the claim form or, in the case of providers who electronically bill, a 
patient certification. 

(6) If the claim is for vision care services provided to a 
Medicaid recipient residing in a skilled nursing facility or an interme-
diate care facility, the claim must indicate the name of the physician 
who ordered the services and the name of the facility where the recip-
ient resides as the place of service. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on August 31, 2012. 
TRD-201204586 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: October 14, 2012 
For further information, please call: (512) 424-6900 

CHAPTER 363. TEXAS HEALTH STEPS 
COMPREHENSIVE CARE PROGRAM 
SUBCHAPTER E. EPSDT EYEGLASS 
PROGRAM 
1 TAC §363.502 
The Texas Health and Human Services Commission (HHSC) 
proposes to amend §363.502, concerning Benefits and Limita-
tions, in the Early and Periodic Screening, Diagnosis and Treat-
ment (EPSDT) eyeglass program for children. 

Background and Justification 

HHSC proposes to add axis changes as a condition that will al-
low clients to receive vision services more frequently than the 
benefit limitations allow. HHSC received comments from exter-
nal stakeholders that clients with axis changes could need new 
lenses more frequently than currently allowed in the Medicaid 
program. HHSC reviewed the vision policies of other state Med-
icaid programs and private insurance carriers and determined 
that axis changes are an acceptable condition under which ear-
lier replacement of eyewear should be allowed. 

Section-by-Section Summary 

The proposed amendment to §363.502: 

(1) corrects the title of a cross-referenced section in the opening 
sentence; 
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(2) replaces a reference in paragraph (3)(B)(i) to the specific 
change in diopter required to replace non-prosthetic eyewear, 
adds axis changes as an acceptable condition under which ear-
lier replacement of permanent prosthetic eyewear would be al-
lowed, and states that the requisite diopter and axis changes will 
be defined by the Commission or its designee; and 

(3) replaces a reference in paragraph (3)(B)(ii)(II) to the specific 
change in diopter required to replace permanent prosthetic eye-
wear, adds axis changes as an acceptable condition under which 
earlier replacement of permanent prosthetic eyewear would be 
allowed, and states that the requisite diopter and axis changes 
will be defined by the Commission or its designee. 

Fiscal Note 

Greta Rymal, Deputy Executive Commissioner for Financial Ser-
vices, has determined that during the first five-year period the 
proposed rules are in effect there will be a fiscal impact to state 
government. The effect on state government for the first five 
years the amendments are in effect is an estimated cost to gen-
eral revenue of $4,041 for state fiscal year (SFY) 2013, $6,169 
for SFY 2014, $6,347 for SFY 2015, $6,540 for SFY 2016, and 
$6,739 for SFY 2017. Local governments will not incur additional 
costs. 

Small and Micro-Business Impact Analysis 

Ms. Rymal has also determined that there will be no effect on 
small businesses or micro businesses as a result of the proposal 
as they will not be required to alter their business practices as a 
result of the proposed changes. There are no anticipated eco-
nomic costs to persons who are required to comply with the pro-
posed rule. There is no anticipated negative impact on local em-
ployment. 

Public Benefit 

Billy Millwee, Deputy Executive Commissioner for Health Ser-
vices Operations, has determined that for each year of the first 
five years the amendments are in effect, the public will benefit 
from the adoption of the amendments. The anticipated public 
benefit, as a result of enforcing the amendment, will be the ad-
ditional services provided as a result of axis changes. 

Regulatory Analysis 

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by the Government Code, §2001.0225. 
A "major environmental rule" is defined to mean a rule the spe-
cific intent of which is to protect the environment or reduce risks 
to human health from environmental exposure and that may ad-
versely affect in a material way the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or the 
public health and safety of the state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 

Takings Impact Assessment 

HHSC has determined that this proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under the Government Code, §2007.043. 

Public Comment 

Written comments on the proposal may be submitted to Arman-
dina Zamora-Torres, Policy Analyst, Medicaid/CHIP Division, 
Texas Health and Human Services Commission, P.O. Box 
85200, Austin, TX 78708-5200, Mail Code H-390 91X; by 

Public Hearing 

A public hearing is scheduled for October 2, 2012 from 2:00 p.m. 
to 3:00 p.m. (central time) in the Health and Human Services 
Braker Center, Lone Star Conference Room, located at 11209 
Metric Boulevard, Building H, Austin, Texas. Persons requir-
ing further information, special assistance or accommodations 
should contact Leigh A. Van Kirk a

fax to (512) 249-3707; or by e-mail to armandina.zamora-tor-
res@hhsc.state.tx.us within 30 days of the publication of this 
proposal in the Texas Register. 

t (512) 491-2813. 

Statutory Authority 

The amendment is proposed under Texas Government Code 
§531.033, which provides the Executive Commissioner of HHSC 
with broad rulemaking authority; and Human Resources Code 
§32.021 and Texas Government Code §531.021(a), which pro-
vide HHSC with the authority to administer the federal medical 
assistance (Medicaid) program in Texas. 

The amendment affects the Human Resources Code, Chapter 
32, and the Texas Government Code, Chapters 531. No other 
statutes, articles, or codes are affected by this proposal. 

§363.502. Benefits and Limitations. 
In addition to the services specified in §354.1023 of this title (relating 
to Optometric [Optometrist] Services Provider), the benefits and lim-
itations applicable to vision services available through the Medicaid 
EPSDT Program are as follows. 

(1) Recipient eligibility. All Medicaid recipients under the 
age of 21 are eligible for EPSDT vision services. Services may be 
continued through the month the eligible recipient becomes 21. 

(2) Provider eligibility. All vision services reimbursable 
by the program must be provided to eligible recipients by a physician, 
optometrist, or optician enrolled in the Medicaid Program at the time 
the service is provided. 

(3) Reimbursable services. 

(A) Examination. One examination of the eyes by re-
fraction may be provided to each eligible recipient each state fiscal year 
(September 1-August 31). 

(B) Eyewear. Eyewear that is medically necessary to 
correct vision defects may be provided to an eligible recipient. Eye-
wear include eyeglasses (lenses and frames), contact lenses, and post 
cataract surgery prosthetic lenses. 

(i) Nonprosthetic eyeglasses or contact lenses are 
available to an eligible recipient only once every 24 months, unless 
the recipient's visual acuity has changed in diopters or axis as defined 
by the Commission or its designee [by .5 diopters or more], or the 
eyewear is lost or destroyed. The Texas Health and Human Services 
Commission or its designee must authorize in writing prescriptions 
for contact lenses before dispensing. Prior authorization is based on 
the provider's written documentation that contact lenses are the only 
means of correcting the vision defect. 

(ii) Prosthetic eyewear is provided to an eligible re-
cipient if prescribed for post cataract surgery, congenital absence of the 
eye lens, or loss of an eye lens because of trauma. 

(I) Reimbursement is made for as many tempo-
rary lenses as are medically necessary during post cataract surgery con-
valescence (four months after the date of surgery). 

(II) Only one pair of permanent prosthetic eye-
wear may be dispensed except to replace lost or destroyed prosthetic 
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eyewear or if required because of a change in visual acuity measured in 
diopter or axis changes as defined by the Commission or its designee 
[of .5 diopters or more]. 

(C) Repairs. Eyeglass repairs are reimbursable if the 
cost of materials exceeds $2.00. Repairs costing less are not reim-
bursable and the provider may not bill the recipient for these repairs. 

(D) Replacement of lost or destroyed eyewear. Re-
placement of eyewear is reimbursable. The date nonprosthetic eyewear 
is replaced begins a new 24-month ineligibility period for new eyewear 
unless the conditions in subparagraph (B)(i) of this paragraph apply. 

(E) Limitations. Eyeglasses for residents of institutions 
that include this service in their vendor payment are not reimbursed 
under this program. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on August 31, 2012. 
TRD-201204587 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: October 14, 2012 
For further information, please call: (512) 424-6900 

TITLE 16. ECONOMIC REGULATION 

PART 4. TEXAS DEPARTMENT OF 
LICENSING AND REGULATION 

CHAPTER 85. VEHICLE STORAGE 
FACILITIES 
16 TAC §§85.200, 85.709, 85.710, 85.725, 85.1003 
The Texas Department of Licensing and Regulation ("Depart-
ment") proposes amendments to existing rules at 16 Texas Ad-
ministrative Code (TAC) Chapter 85, §§85.200, 85.709, 85.710, 
85.725, and 85.1003, regarding the towing, storage, and booting 
program. 

The proposed amendments are necessary to implement amend-
ments recommended by the Towing, Storage, and Booting Advi-
sory Board, and as general rule cleanup so that these rules are 
internally consistent and in harmony with 16 TAC Chapter 86, 
rules regarding the towing of vehicles. 

The proposed amendment to §85.200 clarifies the requirement 
that only a single licensed facility may register and operate from 
a single address. This rule links the registered address of the 
licensed facility to the taxing records of the county wherein the 
facility is located. 

The proposed amendments to §85.709 implement one of the 
purposes for requiring a fenced and secure area around a li-
censed facility. The amendment clarifies the classes or groups 
of persons authorized to enter the secured area. 

The proposed amendment to §85.710(a)(3) requires that a ve-
hicle storage facility (VSF) must accept payment at the location 
of the stored vehicle and may not require a person to travel to 
a separate location to make payment and another location to 

retrieve the stored vehicle. The provision in §85.710(a)(5) has 
been deleted and moved to §85.710(a)(3)(I). 

The proposed amendment to §85.710(c) addresses long-stand-
ing issues related to persons attempting to gain access to or 
possession of stored vehicles using fraudulent documentation. 
This amendment is an express prohibition against such fraudu-
lent activity through exercise of the department's and the Texas 
Commission of Licensing and Regulation's jurisdiction to impose 
administrative penalties for such violations. 

The proposed amendment to §85.725(a)(6)(C)(iii) harmonizes 
the drug testing requirement that the percentage of random test-
ing be based on the number of employees participating in the 
consortium rather than the VSF. This harmonizes the drug test-
ing requirements for VSFs with those used by towing companies. 

The proposed amendment to §85.1003 provides flexibility for a 
VSF to continue with the existing practices related to the place-
ment of signage or implement the new provisions which provide 
for and allow affixing the notices to the payment window. This 
flexibility will reduce or eliminate the need to print new signs with 
each statute or rule change that may affect consumer notices. A 
new subsection §85.1003(g) is added to retain the statutory re-
quirement that notice of nonconsent fee schedules be provided. 

William H. Kuntz, Jr., Executive Director, has determined that for 
the first five-year period the proposed amendments are in effect 
there will be no direct cost to state or local government as a result 
of enforcing or administering the proposed rules. 

Mr. Kuntz has determined that for each year of the first five-
year period the amendments are in effect, the public will benefit 
from improved clarity in what is required by the law of a vehicle 
storage facility. The rules also maintain consumer protections 
for individuals whose vehicles are the subject of a nonconsent 
tow. The public will also benefit from the enhanced integrity of 
vehicle storage facilities. 

There will be no adverse economic effect on small or micro-busi-
nesses or to persons who are required to comply with the rules 
as proposed. 

Since the agency has determined that the proposed amend-
ments will have no adverse economic effect on small busi-
nesses, preparation of an Economic Impact Statement and a 
Regulatory Flexibility Analysis, as detailed under Texas Gov-
ernment Code §2006.002, is not required. 

Comments on the proposal may be submitted by mail to Shanna 
Dawson, Legal Assistant, General Counsel's Office, Texas De-
partment of Licensing and Regulation, P.O. Box 12157, Austin, 
Texas 78711, or by facsimile to (512) 475-3032, or electronically 
to erule.comments@license.state.tx.us. The deadline for com-
ments is 30 days after publication in the Texas Register. 

The amendments are proposed under Texas Occupations Code, 
Chapters 51 and 2308, which authorize the Texas Commission 
of Licensing and Regulation, the Department's governing body, 
to adopt rules as necessary to implement these chapters and any 
other law establishing a program regulated by the Department. 

The statutory provisions affected by the proposal are those set 
forth in Texas Occupations Code, Chapter 51. No other statutes, 
articles, or codes are affected by the proposal. 

§85.200. License Required--Vehicle Storage Facility. 

(a) A person may not operate a VSF unless the person holds 
a VSF license issued by the department. For purposes of this section, 
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each VSF physical location or lot is a separate facility and must obtain 
a VSF license. 

(b) Only one licensed facility may be located at the physical 
address as recorded in the records of the local taxing appraisal district 
for the county in which the facility is located. 

§85.709. Responsibilities of Licensee--Unpermitted Tow Trucks Pro-
hibited and Unlicensed Personnel Restrictions. 

(a) Unless authorized by another law or regulation, a VSF shall 
not allow a tow truck that is not permitted under Texas Occupations 
Code, Chapter 2308, to enter the storage area of the facility. 

(b) Except as provided for in paragraphs (1) - (7), a VSF shall 
not allow any person to access the fenced vehicle storage area unless 
the person is: 

(1) licensed under Chapters 85 or 86; 

(2) the owner of the stored vehicle; 

(3) a person authorized by the owner of the stored vehicle 
to have access to or possession of the vehicle; 

(4) law enforcement; 

(5) named in a court order; 

(6) a person participating in the auctioning of a vehicle un-
der Chapter 683, Transportation Code; or 

(7) any other person authorized by this chapter or Texas 
Occupations Code Chapters 2303 and 2308. 

§85.710. [Responsibilities of Licensee--] Release of Vehicles. 
(a) Release of vehicles. The VSF must comply with the fol-

lowing requirements when releasing vehicles. 

(1) The VSF shall comply with all provisions of Texas Oc-
cupations Code, Chapter 2308, Subchapter J, relating to the rights of 
the owner of a stored vehicle, including providing the name, address, 
and telephone number of: 

(A) the justice court that has jurisdiction in the precinct 
in which the vehicle is towed; and 

(B) the name, address and telephone number of the per-
son or law enforcement agency that authorized the tow. 

(2) The VSF shall provide the owner or the owner's rep-
resentative with a tow ticket. The tow ticket may be combined with 
a VSF Invoice; provided, the combined tow ticket and VSF Invoice 
comply with the following requirements: 

(A) tow charges must be separated from VSF storage 
charges and each category of charges must be preceded by a heading or 
label identifying the charges as "Tow Charges" or "Storage Charges"; 

(B) tow charges must appear on the combined statement 
of charges exactly as stated on the tow ticket prepared by the tow op-
erator and provided to the VSF at the time the vehicle is presented for 
storage; and 

(C) the combined statement of charges meet and con-
tain all required elements of a separate VSF invoice and tow ticket; 
provided the license number and name of the tow operator may be ex-
cluded. 

(3) The VSF shall allow the vehicle owner or authorized 
representative to obtain possession of the vehicle, including payment 
at the location of the stored vehicle, at any time between the hours 
listed on the facility information sign posted as described in §85.1003, 
upon payment of all fees due, presentation of valid identification (Texas 

drivers license or other state or federally issued photo identification), 
and upon presentation of: 

(A) a notarized power-of-attorney; 

(B) a court order; 

(C) a certificate of title; 

(D) a tax collector's receipt and a vehicle registration 
renewal card accompanied by a conforming identification; 

(E) name and address information corresponding to that 
contained in the files of the Texas Department of Motor Vehicles; 

(F) a current automobile lease or rental agreement ex-
ecuted by the operator of the vehicle or a person holding a power of 
attorney executed by the person named in the lease agreement; 

(G) appropriate identification of any state or federal law 
enforcement agency representative; [or] 

(H) the most recent version of a department-approved 
form or electronic version of a department-approved form published 
on the department's website, www.license.state.tx.us; which the VSF 
must make available to the vehicle owner or person seeking possession 
of or access to the vehicle; or[.] 

(I) evidence of financial responsibility (insurance card), 
as required by §601.051, Transportation Code, as an additional form 
of identification that establishes ownership or right of possession or 
control of the vehicle. 

(4) A VSF may not refuse to release a vehicle to the owner 
or operator of the vehicle or require a sworn affidavit of the owner or 
operator of the vehicle solely because the owner or operator presents 
valid photo identification issued by this state, another state, or a federal 
agency that includes a different address than the address contained in 
the title and registration records of the vehicle. 

[(5) A VSF must accept evidence of financial responsibility 
(insurance card), as required by §601.051, Transportation Code, as an 
additional form of identification that establishes ownership or right of 
possession or control of the vehicle.] 

(5) [(6)] Paragraph (3) does not require a VSF to release a 
vehicle to the owner or operator of the vehicle if the owner or operator 
of the vehicle does not: 

(A) pay the charges for services regulated under this 
chapter or Chapter 86 of this title, including charges for and associ-
ated with delivery or storage of the vehicle; and 

(B) present valid photo identification issued by this 
state, another state, a federal agency or a foreign government. 

(6) [(7)] If it accepts vehicles 24 hours a day, all VSFs shall 
have vehicles available for release 24 hours a day within one hour's 
notice. 

(7) [(8)] If a VSF does not accept vehicles 24 hours a day, 
such facility must have vehicles available for release within one hour 
between the hours of 8:00 a.m. and midnight Monday-Saturday and 
from 8:00 a.m. to 5:00 p.m. on Sundays except for nationally recog-
nized holidays. It is not the intent of this section to require release of 
vehicles after midnight, and refusal to release after that time, even with 
notice after 11:00 p.m., is not a violation of this section. 

(8) [(9)] For purposes of determining when the one hour 
for release of a vehicle starts, the VSF must clearly note on the receipt 
the time of the call requesting vehicle release and have the person re-
questing release separately initial the notation. 
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(b) A VSF may not require an owner, operator or agent of an 
owner or operator of a vehicle to sign an authorization or release form 
to release the vehicle from the VSF if that form: 

(1) changes the status of the law enforcement initiated tow 
from a nonconsent status to a consent tow status; 

(2) changes the status of the storage resulting from a non-
consent tow from a nonconsent storage status to a consent storage sta-
tus; or 

(3) imposes any additional charges not regulated by the de-
partment. 

(c) A person may not execute, submit or use a department ap-
proved form or other document which contains a false, fictitious, dis-
honest, or fraudulent statement of a material fact used for the purpose 
of obtaining possession of or access to a motor stored by facility li-
censed under Texas Occupations Code Chapter 2303. 

(1) For purposes of this section, a false, fictitious, dishon-
est, or fraudulent statement related to authorization from the vehicle 
owner to the person or entity named in the form or document is a ma-
terial fact. 

(2) Conduct found by the commission or the executive di-
rector by final order to have violated this section shall be deemed fraud-
ulent and dishonest conduct. 

§85.725. Responsibilities of Licensee--Drug Testing Policy. 

(a) A VSF adopting paragraphs (1) - (12) will comply with 
Texas Occupations Code, §2303.160. 

(1) Purpose and Scope. This drug testing policy provides 
guidance to supervisors and VSF employees about their responsibilities 
under this policy. Except as stated in paragraph (12), this policy applies 
to all VSF employees and all VSF job applicants. 

(2) Definitions. The words and terms used in this policy 
shall have their ordinary meaning unless the words or terms are used 
in Texas Occupations Code, Chapter 2303 or Title 49 Code of Federal 
Regulation Part 40, in which event the words or terms shall have the 
meaning designated in those regulations. 

(3) Consent Form. 

(A) Before a drug test is administered, VSF employ-
ees and applicants are required to sign a consent form authorizing the 
test and permitting release of test results to the medical review officer 
(MRO), the company, and the department. The consent form shall pro-
vide space for employees and applicants to acknowledge that they have 
been notified of the drug testing policy. 

(B) The consent form shall set forth the following in-
formation: 

(i) the procedure for confirming and verifying an ini-
tial positive test result; 

(ii) the consequences of a verified positive test re-
sult; and 

(iii) the consequences of refusing to undergo a drug 
test. 

(C) The consent form also provides authorization for 
certified or licensed attending medical personnel to take and have an-
alyzed appropriate specimens to determine if the tested drugs were 
present in the towing operator's and applicant's system. 

(4) Compliance with Drug Testing Policy. The failure or 
refusal by a VSF employee or applicant to cooperate fully by signing 

necessary consent forms or other required documents or the failure or 
refusal to submit to any test or any procedure under this policy in a 
timely manner will be grounds for refusal to hire or for termination. 
The submission by an applicant or employee of a urine sample that is 
not his/her own or is a diluted specimen shall be grounds for refusal to 
hire or for termination. 

(5) General Rules. This drug testing policy is governed by 
these general rules: 

(A) VSF employees shall not take or be under the influ-
ence of any drugs unless prescribed by the employee's licensed physi-
cian. 

(B) VSF employees are prohibited from engaging in the 
manufacture, sale, distribution, use, or unauthorized possession of ille-
gal drugs at any time. 

(C) All VSF property is subject to inspection at any time 
without notice. There should be no expectation of privacy in or on such 
property. VSF property includes, but is not limited to, vehicles, desks, 
containers, files, and lockers. 

(D) Any VSF employee convicted of violating a crimi-
nal drug statute shall inform his/her supervisor of such conviction (in-
cluding pleas of guilty and nolo contendere) within five days of the 
conviction occurring. Failure to inform the supervisor subjects the em-
ployee to disciplinary action up to and including termination for the 
first offense. The VSF will notify the Texas Department of Licensing 
and Regulation of the conviction (including pleas of guilty and nolo 
contendere). 

(6) Types of Tests. 

(A) Pre-employment. All applicants for positions re-
quiring a VSF employee license, who have received a conditional offer 
of employment, must take a drug test before receiving a final offer of 
employment. 

(B) Annual. All VSF employees employed by a VSF 
ust complete at least one scheduled drug test each 12-month period 
rom the date of the initial license or renewal. 

(C) Random Testing. In addition to annual testing, VSF 
mployees are subject to random urine drug testing. Under this policy, 
nnual random test for drugs of at least 25 percent of the total number 
f VSF employees is required. 

(i) A minimum of 15 minutes and a maximum of 
wo hours will be allowed between notification of a VSF employee 
or random urine drug testing and the actual presentation for specimen 
ollection. 

(ii) Random donor selection dates will be unan-
ounced with unpredictable frequency. 

(iii) Each licensed VSF participating in a consor-
ium must ensure that the consortium performs random drug testing on 
t least 25% of the total number of the licensed VSF employees partic-
pating in and tested by the consortium [employed by or under contract 
ith the VSF]. 

(D) Return-to-Duty and Follow-Up. 

(i) Any VSF employee who has violated this drug 
esting policy and is allowed to return to work must submit to a return-
o-duty test. Follow-up tests will be unannounced, and at least six tests 
ill be conducted in the first 12 months after a VSF employee returns to 
uty. Follow-up testing may be extended for up to 60 months following 
eturn to duty. The test results of all return to duty and follow-up must 
e negative. 
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(ii) The VSF employee will be required to pay for 
his or her return-to-duty and follow-up tests accordingly. 

(7) Drug Testing. The drugs for which tests are required 
under this policy are marijuana, cocaine, amphetamines, phencyclidine 
(PCP), and opiates. 

(8) Specimen Collection Procedures. 

(A) All urine specimens will be collected by a labora-
tory that is certified and monitored by the federal Department of Health 
and Human Services (DHHS). 

(B) Drug testing procedures include split specimen pro-
cedures. Each urine specimen is subdivided into two bottles labeled 
as a "primary" and a "split" specimen. Only the primary specimen is 
opened and used for the urinalysis. The split specimen bottle remains 
sealed and is stored at the laboratory. 

(C) If the analysis of the primary specimen confirms the 
presence of drugs, the VSF employee has 72 hours to request send-
ing the split specimen to another federal DHHS certified laboratory for 
analysis. The VSF employee will be required to pay for his or her split 
specimen test(s). 

(D) For the VSF employee's protection, the results of 
the analysis will be confidential except for the testing laboratory. After 
the MRO has evaluated a positive test result, the VSF employee will 
be notified, and the MRO will notify the company. 

(E) The VSF will notify the department of the positive 
test result. Notification to the department must occur within 3 days of 
receipt of the confirmed test results from the MRO. The notification 
must include the: 

(i) VSF employee's name; 

(ii) VSF employee license number; 

(iii) date of the positive test; 

(iv) substance detected by the drug test; and 

(v) disciplinary action imposed for violation of the 
drug testing policy. 

(9) Reporting and Reviewing of Drug Testing Results. 

(A) The company shall designate a medical review offi-
cer (MRO) to receive, report, and store testing information transmitted 
by the laboratory. This person shall be a licensed physician with knowl-
edge of substance abuse disorders. 

(B) The laboratory shall report test results only to the 
designated MRO, who will review them in accordance with accepted 
guidelines and the procedures adopted by the federal Department of 
Transportation. 

(C) Reports from the laboratory to the MRO shall be 
in writing or by fax. The MRO may talk with the VSF employee by 
telephone upon exchange of acceptable identification. 

(D) Neither the company, the laboratory, nor the MRO 
shall disclose any drug test results to any other person except under 
written authorization from the VSF employee, unless such results are 
necessary in the process of resolution of accident (incident) investiga-
tions, requested by court order, or required to be released to parties 
having a legal right-to-know as determined by state and federal law. 

(10) Distribution of Information to VSF Employee. The 
minimal distribution of information for all VSF employees will include 
the display and distribution of: 

(A) informational material on the physical and mental 
effects of drugs; 

(B) an existing community services hotline number, 
available drug counseling, rehabilitation, and assistance program; 

(C) the company's policy regarding the use of prohib-
ited drugs and/or alcohol; and 

(D) the consequences or disciplinary action that may be 
imposed upon VSF employees for violating the drug policy. 

(11) Consequences of a Confirmed Positive Drug Test. 

(A) Job applicants will be denied employment if their 
initial positive pre-employment drug test results have been confirmed. 

(B) If a VSF employee's positive drug test result has 
been confirmed, the VSF employee will stand down from VSF duties 
and may be subject to disciplinary action up to and including termina-
tion. 

(C) The company may consider the following factors in 
determining the appropriate disciplinary response: the VSF employee's 
work history, length of employment, current work assignment, current 
job performance, and existence of past disciplinary actions. 

(D) No disciplinary action may be taken pursuant to this 
drug policy against VSF employees who voluntarily identify them-
selves as drug users, obtain counseling, rehabilitation and comply with 
return to duty and follow-up drug testing. 

(12) Exceptions. 

(A) VSF employees subject to random drug testing un-
der Title 49 Code of Federal Regulation, Part 40 who have been ran-
domly tested in the 12-month reporting period are exempt from the an-
nual test requirement, provided that the VSF employee tested negative 
and the negative test results are submitted to and verified by the MRO. 

(B) VSF employees holding a valid towing operator li-
cense issued by the department who are tested for drugs in accordance 
with 16 Texas Administrative Code Chapter 86 are exempt from this 
section. 

(b) Independent drug testing policy. 

(1) A VSF may file an independent drug testing policy. 

(2) The filing must describe how the independent drug test-
ing policy is as stringent as each provision of the model policy set forth 
in subsection (a). 

(c) Compliance. A VSF must adopt and implement a drug test-
ing policy compliant with subsection (a) or (b). 

§85.1003. Technical Requirements--Storage Lot Signs. 
(a) Facility information. All VSFs shall have a clearly visible 

and readable sign at its main entrance. Such sign shall have letters at 
least 2 inches in height, with contrasting background, shall be visible 
at 10 feet, and shall contain the following information: 

(1) the registered name of the storage lot, as it appears on 
the VSF license; 

(2) street address; 

(3) the telephone number for the owner to contact in order 
to obtain release of the vehicle; 

(4) the facility's hours, within one hour of which vehicles 
will be released to vehicle owners; and 

(5) the storage lot's state license number preceded by the 
phrase "VSF License Number." 
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(b) All VSFs shall have a sign in view of the person who claims 
the vehicle setting out the charge for storage and all other fees, which 
may be charged by the storage lot, including notification and impound-
ment fees. The sign may be affixed to the payment window and shall 
include all forms of payments the VSF accepts for any charge associ-
ated with delivery or storage of a vehicle. If the sign is affixed to the 
payment window, it [The sign] must be located so it is clearly visible to 
a vehicle owner at the place of payment [and shall have letters at least 
1 inch in height with a contrasting background]. 

(c) Nonconsent towing fees schedule. All VSFs shall conspic-
uously place a sign, at the place of payment, which states in 1-inch let-
ters that: 

(1) "Nonconsent tow fees schedules available on request." 
The VSF shall provide a copy of a nonconsent towing fees schedule on 
request; and 

(2) The nonconsent towing fees provided for viewing and 
to the vehicle owner or representative must match the nonconsent 
towing fees authorized by this chapter or Texas Occupations Code 
§2308.2065. 

(d) Instruments accepted for release of vehicle. VSFs shall 
have a sign describing the documents that may be presented by the 
vehicle owner or his/her authorized representative to obtain posses-
sion of the vehicle. This sign shall list all instruments as described 
in §85.710(a)(3)(A) - (I) [(G)], and shall also state: "Affidavit of Right 
of Possession Furnished Upon Request." The sign may be affixed to 
the payment window. [This sign shall be located so it is clearly visible 
to a vehicle owner at the place of payment, and have letters at least 1 
inch in height with a contrasting background.] 

(e) A VSF must conspicuously post a sign that states: "This 
vehicle storage facility must accept payment by an electronic check, 
credit card, or debit card for any fee or charge associated with delivery 
or storage of a vehicle." 

(f) Combination signs. A VSF may combine the signs de-
scribed in subsections (b), (c), (d), and (e), if the combination sign 
meets the requirements of each of the separate signs. 

(g) A vehicle storage facility accepting a nonconsent towed 
vehicle shall post a sign in one inch letters stating "Nonconsent tow 
fees schedules available on request." The vehicle storage facility shall 
provide a copy of a nonconsent towing fees schedule on request. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on August 31, 2012. 
TRD-201204594 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: October 14, 2012 
For further information, please call: (512) 475-4879 

TITLE 19. EDUCATION 

PART 1. TEXAS HIGHER EDUCATION 
COORDINATING BOARD 

CHAPTER 1. AGENCY ADMINISTRATION 

SUBCHAPTER E. STUDENT COMPLAINT 
PROCEDURE 
19 TAC §§1.110 - 1.120 
The Texas Higher Education Coordinating Board (Coordinating 
Board) proposes new §§1.110 - 1.120, concerning the Student 
Complaint Procedure. The U.S. Department of Education has 
promulgated Program Integrity regulations which require each 
state to have "a process to review and appropriately act on com-
plaints concerning higher education institutions including enforc-
ing applicable State laws" in order for the institution to be legally 
authorized by the state and eligible for federal Title IV funds. In 
December 2011, the Office of the Attorney General of Texas is-
sued an opinion stating in pertinent part that the Coordinating 
Board has authority to promulgate procedures for handling com-
plaints about postsecondary educational institutions under Texas 
Education Code, §61.031. To that end, the Coordinating Board 
has established a complaint procedure to review student com-
plaints regarding public and private (non-profit, not-for-profit and 
for-profit) higher education institutions in Texas. That procedure 
is outlined in these new sections. 

Sections 1.110 - 1.119 provide that students will exhaust all of the 
institutions' grievance and appeal procedures prior to the Coor-
dinating Board's investigation of complaints; Coordinating Board 
staff members will investigate student complaints, make recom-
mendations for the resolution of the complaints, and refer certain 
student complaints to other agencies or entities; and the Com-
missioner of Higher Education will issue written determinations 
dismissing complaints or requiring institutions to take specific ac-
tions to remedy complaints or forward certain complaints to the 
Board for its determination. 

Section 1.120 authorizes the Commissioner to: issue written de-
terminations dismissing complaints, require institutions to take 
specific action(s) to remedy complaints, or forward to the Board 
complaints regarding institutional integrity for its consideration 
and determination. Texas Education Code, §61.031 authorizes 
the Coordinating Board to investigate and resolve student com-
plaints. 

Mr. William Franz, General Counsel, has estimated that for each 
year of the first five years the new sections are in effect there will 
be no fiscal implications for state or local government as a result 
of enforcing or administering the rules, except to the extent that 
institutions of higher education are required to provide certain 
directory information to students and except to the extent the 
proposed rules may require the Coordinating Board to hire one 
or more full-time employees in order to handle, investigate, and 
resolve the student complaints as contemplated in these rules. 

Mr. Franz has also determined that for each year of the first five 
years the new sections are in effect, the public benefits antici-
pated as a result of administering the new sections will be to en-
courage the early resolution of student complaints through use 
of the institutions' grievance procedures and to establish clear 
procedures for the administration of all student complaints filed 
with the Coordinating Board. There is no effect on small busi-
nesses. Other than as noted, there are no anticipated economic 
costs to persons who are required to comply with the subchapter 
as proposed. There is no impact on local employment. 

Comments on the proposal may be submitted to William 
Franz, P.O. Box 12788, Austin, Texas 78711, (512) 427-6143, 
william.franz@thecb.state.tx.us. Comments will be accepted 
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for 30 days following publication of the proposal in the Texas 
Register. 

The new sections are proposed under Texas Education Code, 
§61.031, which provides the Coordinating Board with the au-
thority to establish policies and procedures relating to complaint 
investigation and resolution; §61.028, which provides that the 
Board can delegate these responsibilities to the Commissioner; 
and §61.027, which provides the Coordinating Board with the 
authority to adopt and publish rules and regulations to effectu-
ate the provisions of Chapter 61 of the Texas Education Code. 

The new sections affect Texas Education Code, §61.031. 

§1.110. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meaning, unless the context clearly indicates other-
wise: 

(1) Agency--Texas Higher Education Coordinating Board. 

(2) Commissioner--The Commissioner of Higher Educa-
tion. 

(3) Complainant or student--A current, former, or prospec-
tive student of an institution who submits a complaint to the Agency 
regarding that institution. 

(4) Educational association--Independent Colleges and 
Universities of Texas, Inc. (ICUT). 

(5) Institution--A public or private (non-profit, not-for-
profit, or for-profit) institution of higher education that the legislature 
or the Agency has authorized to operate in Texas. 

(6) Student complaint form--A standard form, available in 
downloadable format on the Agency's website or in hard copy form 
from the Agency, which is required to be used in filing any student 
complaint with the Agency. 

§1.111. Scope and Purpose. 
(a) This subchapter shall govern all instances in which com-

plainants file written complaints with the Agency regarding institu-
tions. 

(b) This subchapter implements Texas Education Code, 
§61.031, concerning Public Interest Information and Complaints, and 
34 C.F.R. §600.9(a)(1) of the United States Department of Education's 
Program Integrity regulations, which requires each state to establish 
"a process to review and appropriately act on complaints concerning 
an institution of higher education including enforcing applicable State 
laws." 

(c) The purpose of this subchapter is: 

(1) to encourage the early resolution of student complaints 
through use of the institutions' grievance procedures or informal pro-
cesses in appropriate cases; and 

(2) to establish procedures for the administration of all stu-
dent complaints filed with the Agency. 

§1.112. Institution's Obligation to Provide Information Concerning 
the Complaint Procedure. 

(a) Each institution shall post information regarding the com-
plaint procedure outlined in this subchapter on its website. Such infor-
mation shall: 

(1) contain, at a minimum, contact information for filing 
student complaints with the Agency, a description of the complaint pro-
cedure outlined in this subchapter, and the Uniform Resource Locator 
(URL) for this subchapter on the Texas Secretary of State's website; 

(2) be accessible from the institution's Internet website 
home page by use of not more than three links; 

(3) be searchable by keywords and phrases; 

(4) be accessible to the public without requiring registra-
tion or use of a user name, a password, or another user identification; 
and 

(5) be updated as soon as practicable if the information 
changes. 

(b) Each institution shall also provide each individual student 
of that institution with written information regarding the complaint pro-
cedure outlined in this subchapter at the beginning of each academic 
year, such as in the school's catalog. Such information shall contain, at 
a minimum, contact information for filing student complaints with the 
Agency and a description of the complaint procedure outlined in this 
subchapter. 

§1.113. Complaints Not Reviewed by the Agency. 

The following is a non-exhaustive list of student complaints that are 
not reviewed by the Agency: 

(1) The Agency does not handle, investigate, or attempt to 
resolve anonymous complaints. 

(2) The Agency does not intervene in matters solely 
concerning an individual's grades or examination results, as these are 
within the sole purview of the institution and its faculty. 

(3) The Agency does not intervene in matters solely related 
to student life such as student housing, dining facilities, food service, 
violations of the student code of conduct, or student activities and orga-
nizations, as these issues are within the sole purview of the institution. 

(4) The Agency does not handle, investigate, or attempt to 
resolve complaints in matters that are or have been in litigation. 

(5) The Agency does not handle, investigate, or attempt to 
resolve complaints about religious institutions relating solely to their 
religious (as opposed to secular) standards and religious programs of 
study. 

(6) The Agency does not handle, investigate, or attempt to 
resolve student complaints against institutions not authorized by the 
Agency to operate in Texas. Institutions authorized by the Agency to 
operate in Texas are listed on the following websites: http://www.tx-
highereddata.org and http://www.thecb.state.tx.us. 

(7) The Agency does not handle, investigate, or attempt to 
resolve complaints regarding tribal institutions. 

(8) The Agency does not handle, investigate, or attempt to 
resolve complaints about criminal matters, and instead encourages stu-
dents to contact local law enforcement authorities regarding these com-
plaints. 

§1.114. Filing a Complaint. 

(a) The student complaint form is available on the Agency's 
website. All complaints must be submitted to the Agency on the student 
complaint form. 

(b) Complainants shall send student complaint forms by elec-
tronic mail to StudentComplaints@thecb.state.tx.us or by mail to the 
Texas Higher Education Coordinating Board, Office of the General 
Counsel, P.O. Box 12788, Austin, Texas 78711-2788. Facsimile trans-
missions of the student complaint form are not accepted. 

(c) All submitted complaints must include a student complaint 
form and a signed Family Educational Rights and Privacy Act (FERPA) 
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Consent and Release form, which is at the bottom of the student com-
plaint form. Submitted complaints regarding students with disabilities 
shall also include a signed Authorization to Disclose Medical Record 
Information form, which is at the bottom of the student complaint form. 

(d) The Agency does not handle, investigate, or attempt to re-
solve complaints concerning actions that occurred more than two years 
prior to filing a student complaint form with the Agency, unless the 
cause of the delay in filing the student complaint form with the Agency 
was the complainant's exhaustion of the institution's grievance proce-
dures. 

(e) Former students shall file a student complaint form with 
the Agency no later than one year after the student's last date of atten-
dance at the institution, or within 6 months of discovering the grounds 
for complaint, unless the cause of the delay in filing the student com-
plaint form with the Agency was the complainant's exhaustion of the 
institution's grievance procedures. 

§1.115. Referral of Certain Complaints to Other Agencies or Entities. 

Once the Agency receives a student complaint form, the Agency may 
refer the complaint to other agencies or entities as follows: 

(1) Complaints alleging that an institution has violated 
state consumer protection laws, e.g., laws related to fraud or false 
advertising, shall be referred to the Consumer Protection Division 
of the Office of the Attorney General of Texas for investigation and 
resolution. 

(2) Complaints pertaining to an institution in the Univer-
sity of Texas System, Texas A&M University System, University of 
Houston System, University of North Texas System, Texas Tech Uni-
versity System, or Texas State University System shall be referred to 
the appropriate university system for investigation and resolution. 

(3) If the Agency determines that the complaint is appro-
priate for investigation and resolution by the institution's recognized 
accrediting agency, the Agency may refer the complaint to the accred-
iting agency. If the Agency refers the complaint to such an accrediting 
agency, the accrediting agency shall send monthly updates in writing 
to the Agency regarding the status of the investigation of the complaint 
and shall notify the Agency in writing of the outcome of the inves-
tigation/resolution process for the complaint. The Agency shall have 
the right to accept, modify, or reject any decision proposed or made or 
any course of action proposed or taken by the accrediting agency. The 
Agency shall have the right to terminate the referral of the complaint 
to the accrediting agency if the Agency determines that the accrediting 
agency is not appropriately addressing the complaint. 

(4) If the Agency determines that the complaint is appro-
priate for investigation and resolution by an educational association 
to which the institution belongs, the Agency may refer the complaint 
to the educational association. If the Agency refers the complaint to 
such an educational association, the educational association shall send 
monthly updates in writing to the Agency regarding the status of the in-
vestigation of the complaint and shall notify the Agency in writing of 
the outcome of the investigation/resolution process for the complaint. 
The Agency shall have the right to accept, modify, or reject any deci-
sion proposed or made or any course of action proposed or taken by 
the educational association. The Agency shall have the right to termi-
nate the referral of the complaint to the educational association if the 
Agency determines that the educational association is not appropriately 
addressing the complaint. 

§1.116. Agency Investigation of Student Complaint. 

(a) If a student complaint form concerns compliance with the 
statutes and regulations that the Agency administers and the Agency 

has not referred the complaint to another entity, the Agency will initiate 
an investigation, as described in subsections (b) - (h) of this section. 

(b) Prior to initiating an investigation, the Agency shall require 
the complainant to exhaust all grievance and appeal procedures that 
the institution has established to address student complaints. Com-
plainants will be encouraged to consult the institution's website and 
student handbook, or to contact the institution's student ombudsman, 
Office of Student Affairs, Office of the General Counsel, or other ap-
propriate administrative official, for information regarding the institu-
tion's processes for resolving complaints. Upon exhaustion of the in-
stitution's procedures, the complainant shall inform the Agency of the 
outcome of the grievance and appeal procedures and provide all docu-
mentation concerning same. 

(c) As part of the Agency's investigation of the complaint, 
Agency staff may contact the complainant to obtain additional infor-
mation regarding the complaint. 

(d) Agency staff, as appropriate, will request a written re-
sponse to the complaint from the institution. Along with a request 
for response, the Agency will transmit to the institution a copy of the 
student complaint form and any attachments thereto. The institution 
has thirty days from receiving the request for response to provide 
a written response to the complaint. Agency staff, in its discretion, 
may contact the institution to obtain additional information upon the 
Agency's receipt of the institution's response or at any time during the 
investigation of the complaint. 

(e) As part of its investigation, the Agency may also contact 
other persons or entities named in the student's complaint. 

(f) The Agency shall provide the complainant, the institution, 
and each person who is a subject of the complaint a copy of the 
Agency's policies and procedures relating to complaint investigation 
and resolution. 

(g) The Agency, at least quarterly until final disposition of the 
complaint, shall notify the complainant, the institution, and each person 
who is a subject of the complaint of the status of the investigation, 
unless the notice would jeopardize an undercover investigation. 

(h) The Agency shall maintain a file on each student complaint 
form filed with the Agency. The file shall include: 

(1) the name of the complainant; 

(2) the date the complaint is received by the Agency; 

(3) the subject matter of the complaint; 

(4) the name of each person contacted in relation to the 
complaint; 

(5) a summary of the results of the review or investigation 
of the complaint; and 

(6) an explanation of the reason the file was closed, if the 
Agency closed the file without taking action other than to investigate 
the complaint. 

§1.117. Attempt to Facilitate an Informal Resolution to the Com-
plaint. 
During the investigation of a student complaint, Agency staff shall, 
in appropriate cases, attempt to facilitate an informal resolution to the 
complaint that is mutually satisfactory to the complainant and institu-
tion. 

§1.118. Recommendation for Resolution Made to the Commissioner. 
In cases in which an informal resolution between the complainant and 
institution is not feasible, Agency staff shall evaluate the results of the 
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investigation of the student complaint and recommend a course of ac-
tion to the Commissioner. If Agency staff finds the complaint to be 
without merit following the investigation, Agency staff shall recom-
mend that the complaint be dismissed. If Agency staff finds the com-
plaint has merit following the investigation, Agency staff may recom-
mend that the Commissioner require the institution to take specific ac-
tion(s) to remedy the complaint. 

§1.119. Written Determination of the Commissioner. 

After receiving the Agency staff's recommendation, the Commissioner 
shall consider the recommendation regarding the complaint and render 
a written determination thereon. If the Commissioner finds the com-
plaint is without merit, the Commissioner shall dismiss the complaint. 
If the Commissioner finds the complaint has merit, the Commissioner 
may require the institution to take specific action(s) to remedy the com-
plaint. In the Commissioner's sole discretion, complaints regarding in-
stitutional integrity may be forwarded to the Board for its considera-
tion and determination. The Agency shall send a copy of the Com-
missioner's or the Board's, as appropriate, written determination to the 
complainant and the institution. As necessary, the Agency may take all 
appropriate actions to enforce its determination. 

§1.120. Authority of the Commissioner to Issue Written Determina-
tions Regarding Student Complaints. 

With regard to student complaints to the Board about a public or private 
(non-profit, not-for-profit, or for-profit) institution of higher education 
that the legislature or the Agency has authorized to operate in Texas, the 
Board authorizes the Commissioner to issue written determinations dis-
missing complaints or requiring institutions to take specific action(s) to 
remedy complaints. In the Commissioner's sole discretion, complaints 
regarding institutional integrity may be forwarded to the Board for its 
consideration and determination. The student complaint procedure is 
set out in this subchapter. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on August 31, 2012. 
TRD-201204593 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Proposed date of adoption: October 25, 2012 
For further information, please call: (512) 427-6114 

PART 2. TEXAS EDUCATION AGENCY 

CHAPTER 89. ADAPTATIONS FOR SPECIAL 
POPULATIONS 
SUBCHAPTER AA. COMMISSIONER'S 
RULES CONCERNING SPECIAL EDUCATION 
SERVICES 
DIVISION 7. RESOLUTION OF DISPUTES 
BETWEEN PARENTS AND SCHOOL 
DISTRICTS 
19 TAC §§89.1151, 89.1165, 89.1170, 89.1180, 89.1185, 
89.1191 

The Texas Education Agency (TEA) proposes amendments to 
§§89.1151, 89.1165, 89.1170, 89.1180, 89.1185, and 89.1191, 
concerning special education services. The sections address 
resolution of disputes between parents and school districts. The 
proposed amendments would clarify the timelines associated 
with special education due process hearings filed pursuant to 
the Individuals with Disabilities Education Act (IDEA), 20 USC 
§§1400, et seq., and make minor technical corrections and clar-
ifications. 

The IDEA and its implementing regulations provide that parents 
or public education agencies may file due process complaints re-
garding the identification, evaluation, or educational placement 
of a child with a disability or regarding the provision of a free 
appropriate public education (FAPE) to the child. The IDEA re-
quires the TEA, as the state education agency, to conduct due 
process hearings and have procedural safeguards in effect to 
ensure that each public education agency in the state meets the 
requirements for due process hearings. Accordingly, in 2001, the 
commissioner exercised rulemaking authority to adopt 19 TAC 
Chapter 89, Adaptations for Special Populations, Subchapter 
AA, Commissioner's Rules Concerning Special Education Ser-
vices, Division 7, Resolution of Disputes Between Parents and 
School Districts. 

Proposed amendments to 19 TAC Chapter 89, Subchapter AA, 
Division 7, are necessary to clarify and align the rules with federal 
law and regulations, as follows. 

Section 89.1151, Due Process Hearings, would be amended to 
align the rule with federal law and to clarify that there are excep-
tions to the one-year statute of limitations. Technical corrections 
would also be made. 

Section 89.1165, Request for Hearing, would be amended to 
clarify that the model due process request form available from 
the TEA may be used by both parents and public education 
agencies. Minor technical corrections would also be made. 

Section 89.1170, Impartial Hearing Officer, would be amended to 
change the term "appeal" to "hearing" in reference to the hearing 
officer's ability to complete the performance of duties. The term 
"hearing" more accurately refers to the stage in the proceeding 
in which the hearing officer is actively involved, while the term 
"appeal" refers to the stage in the proceeding after the hearing 
officer has rendered a decision. 

Section 89.1180, Prehearing Procedures, would be amended to 
make minor technical corrections. 

Section 89.1185, Hearing, would be amended in subsection (a) 
to clarify that requests for extension of time may be made by 
either party and are granted subject to the hearing officer's dis-
cretion and to clarify that the timelines for expedited hearings 
cannot be extended. Section 89.1185 would also be amended in 
subsection (p) to clarify that although a public education agency 
is not required to reimburse past expenses during the pendency 
of an appeal, all other aspects of the hearing officer decision 
that are adverse to the public education agency must be imple-
mented within ten school days after the decision is rendered. 
Minor technical corrections would also be made. 

Section 89.1191, Special Rule for Expedited Due Process Hear-
ings, would be amended to align the rule with federal law regard-
ing the timelines associated with expedited due process hear-
ings. 

The proposed amendments would incorporate procedural 
requirements contained in the IDEA that public education 
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agencies must follow; however, there would be no reporting 
implications. The proposed amendments would have no new 
locally maintained paperwork requirements. 

David Anderson, general counsel, has determined that for the 
first five-year period the amendments are in effect there will be 
no additional costs for state or local government as a result of 
enforcing or administering the amendments. 

Mr. Anderson has determined that for each year of the first five 
years the amendments are in effect the public benefit anticipated 
as a result of enforcing the amendments will be further clarifi-
cation of the special education due process hearing system for 
students, parents, and public education agencies. There is no 
anticipated economic cost to persons who are required to com-
ply with the proposed amendments. 

There is no direct adverse economic impact for small businesses 
and microbusinesses; therefore, no regulatory flexibility anal-
ysis, specified in Texas Government Code, §2006.002, is re-
quired. 

The public comment period on the proposal begins September 
14, 2012, and ends October 15, 2012. Comments on the 
proposal may be submitted to Cristina De La Fuente-Valadez, 
Rulemaking, Texas Education Agency, 1701 North Congress 
Avenue, Austin, Texas 78701, (512) 475-1497. Comments 
may also be submitted electronically to rules@tea.state.tx.us 
or faxed to (512) 463-5337. A request for a public hearing on 
the proposal submitted under the Administrative Procedure Act 
must be received by the commissioner of education not more 
than 14 calendar days after notice of the proposal has been 
published in the Texas Register on September 14, 2012. 

The amendments are proposed under 34 Code of Federal Reg-
ulations (CFR), Part 300, which requires states to have policies 
and procedures in place to ensure the provision of a free ap-
propriate public education to children with disabilities (34 CFR, 
§300.100) and that children with disabilities and their parents 
are afforded procedural safeguards (34 CFR, §300.121), and 
Texas Education Code (TEC), §29.001, which authorizes the 
commissioner of education to develop, and modify as necessary, 
a statewide design, consistent with federal law, for the delivery 
of services to children with disabilities in this state that includes 
rules for the administration and funding of the special education 
program so that a free appropriate public education is available 
to all of those children between the ages of three and 21. 

The amendments implement 34 CFR, §300.100 and §300.121, 
and TEC, §29.001. 

§89.1151. Due Process Hearings. 
(a) A parent or public education agency may initiate a due

process hearing as provided in the Individuals with Disabilities Educa-
tion Act (IDEA), Part B, as amended, 20 United States Code [(USC)],
§§1401 et seq., and the applicable federal regulations, 34 Code of Fed-
eral Regulations (CFR), §§300.1 et seq. 

(b) The Texas Education Agency [(TEA)] shall implement a
one-tier system of due process hearings under the IDEA. The proceed-
ings in due process hearings shall be governed by the provisions of
34 CFR, §§300.507-300.514[,] and 300.532 [34 CFR, §300.532], if
applicable, and this division [§§89.1151, 89.1165, 89.1170, 89.1180,
89.1185 and 89.1191 of this subchapter]. 

(c) A parent or public education agency must request a due
process hearing within one year of the date the complainant knew or
should have known about the alleged action that serves as the basis for
the hearing request. 

 

 

 

 
 
 

 
 
 

(d) The timeline described in subsection (c) of this section 
does not apply to a parent if the parent was prevented from filing a 
due process complaint due to: 

(1) specific misrepresentations by the public education 
agency that it had resolved the problem forming the basis of the due 
process complaint; or 

(2) the public education agency's withholding of informa-
tion from the parent that was required by the IDEA, Part B to be pro-
vided to the parent. 

§89.1165. Request for Hearing. 

(a) A request for a due process hearing (due process com-
plaint) must be in writing and must be filed with the Texas Education 
Agency, 1701 N. Congress Avenue, Austin, Texas 78701. The request 
for a due process hearing may be filed by mail, hand-delivery, or 
facsimile. The Individuals with Disabilities Education Act (IDEA) 
timelines applicable to due process hearings shall commence when 
the non-filing party first receives the request for a due process hearing. 
Unless rebutted, it will be presumed that the non-filing party first 
received the hearing request on the date it is sent to the parties by the 
Texas Education Agency (TEA). The TEA has developed a model 
form that [which] may be used by parents and public education agen-
cies [a parent] to initiate a due process hearing. The form is available 
on request from the TEA, all regional education service centers, and 
all school districts. The form is also available on the TEA [TEA's] 
website. 

(b) The party filing a request for a due process hearing must 
provide a copy of the request to the other party. 

(c) The request for due process hearing must include: 

(1) the name of the child; 

(2) the address of the residence of the child; 

(3) the name of the school the child is attending; 

(4) in the case of a homeless child or youth (within the 
meaning of §725(2) of the McKinney-Vento Homeless Assistance Act 
(42 United States Code §11434a(2)), available contact information for 
the child, and the name of the school the child is attending; 

(5) a description of the nature of the problem of the child 
relating to the proposed or refused initiation or change, including facts 
relating to the problem; and 

(6) a proposed resolution of the problem to the extent 
known and available to the party at the time. 

(d) A party may not have a due process hearing until the party, 
or the attorney representing the party, files a request for a due process 
hearing that meets the requirements of subsection [paragraph] (c) of 
this section. 

§89.1170. Impartial Hearing Officer. 

(a) Each due process hearing shall be conducted by an impar-
tial hearing officer selected by the Texas Education Agency (TEA). 

(b) The hearing officer has the authority to administer oaths; 
call and examine witnesses; rule on motions, including discovery and 
dispositive motions; determine admissibility of evidence and amend-
ments to pleadings; maintain decorum; schedule and recess the pro-
ceedings from day to day; and make any other orders as justice requires, 
including the application of sanctions as necessary to maintain an or-
derly hearing process. 

(c) If the hearing officer is removed, dies, becomes disabled, or 
withdraws from a hearing [an appeal] before the completion of duties, 
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the TEA may designate a substitute hearing officer to complete the 
performance of duties without the necessity of repeating any previous 
proceedings. 

§89.1180. Prehearing Procedures. 

(a) Promptly upon being assigned to a hearing, the hearing of-
ficer will forward to the parties a scheduling order which sets the time, 
date, and location of the hearing and contains the timelines for the fol-
lowing actions, as applicable: 

(1) Response to Complaint (34 Code of Federal Regula-
tions (CFR), §300.508(f)); 

(2) Resolution Meeting (34 CFR, §300.510(a)); 

(3) Contesting Sufficiency of the Complaint (34 CFR, 
§300.508(d)); 

(4) Resolution Period (34 CFR, §300.510(b)); 

(5) Five-Business Day Disclosure (34 CFR, §300.512 
(a)(3)); and 

(6) the date by which the final decision of the hearing offi-
cer shall be issued (34 CFR, §300.515 and §300.532(c)(2)). 

(b) The hearing officer shall schedule a prehearing conference 
to be held at a time reasonably convenient to the parties to the hear-
ing. The prehearing conference shall be held by telephone unless the 
hearing officer determines that circumstances require an in-person con-
ference. 

(c) The prehearing shall be recorded and transcribed by a court 
reporter, who shall immediately prepare a transcript of the prehearing 
for the hearing officer with copies to each of the parties. 

(d) The purpose of the prehearing conference shall be to con-
sider any of the following: 

(1) specifying issues as set forth in the due process com-
plaint [notice]; 

(2) admitting certain assertions of fact or stipulations; 

(3) establishing any limitation of the number of witnesses 
and the time allotted for presenting each party's case; and/or 

(4) discussing other matters which may aid in simplifying 
the proceeding or disposing of matters in controversy, including set-
tling matters in dispute. 

(e) Promptly upon the conclusion of the prehearing confer-
ence, the hearing officer will issue and deliver to the parties, or their 
legal representatives, a written prehearing order which confirms and/or 
identifies: 

(1) the time, place, and date of the hearing; 

(2) the issues to be adjudicated at the hearing; 

(3) the relief being sought at the hearing; 

(4) the deadline for disclosure of evidence and identifica-
tion of witnesses, which must be at least five business days prior to the 
scheduled date of the hearing (hereinafter referred to as the "Disclosure 
Deadline"); 

(5) the date by which the final decision of the hearing offi-
cer shall be issued; and 

(6) other information determined to be relevant by the hear-
ing officer. 

(f) No pleadings, other than the request for hearing, and Re-
sponse to Complaint, if applicable, are mandatory, unless ordered by 

the hearing officer. Any pleadings after the request for a due process 
hearing shall be filed with the hearing officer. Copies of all pleadings 
shall be sent to all parties of record in the hearing and to the hearing 
officer. If a party is represented by an attorney, all copies shall be sent 
to the attorney of record. Telephone facsimile copies may be substi-
tuted for copies sent by other means. An affirmative statement that a 
copy              
is sufficient to indicate compliance with this subsection [rule]. 

(g) Discovery methods shall be limited to those specified in the 
Administrative Procedure Act (APA), Texas Government Code, Chap-
ter 2001, and may be further limited by order of the hearing officer. 
Upon a party's request to the hearing officer, the hearing officer may 
issue subpoenas and commissions to take depositions under the APA. 
Subpoenas and commissions to take depositions shall be issued in the 
name of the Texas Education Agency. 

(h) On or before the Disclosure Deadline (which must be at 
least five business days prior to a scheduled due process hearing), each 
party must disclose and provide to all other parties and the hearing offi-
cer copies of all evidence (including, without limitation, all evaluations 
completed by that date and recommendations based on those evalua-
tions) that [which] the party intends to use at the hearing. An index 
of the documents disclosed must be included with and accompany the 
documents. Each party must also include with the documents disclosed 
a list of all witnesses (including their names, addresses, phone numbers, 
and professions) that [which] the party anticipates calling to testify at 
the hearing. 

(i) A party may request a dismissal or nonsuit of a due process 
hearing to the same extent that a plaintiff may dismiss or nonsuit a case 
under the Texas Rules of Civil Procedure, Rule 162. However, if a 
party requests a dismissal or nonsuit of a due process hearing after the 
Disclosure Deadline has passed and, at any time within one year there-
after requests a subsequent due process hearing involving the same 
or substantially similar issues as those alleged in the hearing which 
was dismissed or nonsuited, then, absent good cause or unless the par-
ties agree otherwise, the Disclosure Deadline for the subsequent due 
process hearing shall be the same date as was established for the hear-
ing that was dismissed or nonsuited. 

§89.1185. Hearing. 

(a) The hearing officer shall afford the parties an opportunity 
for hearing within the timelines set forth in 34 Code of Federal Regula-
tions (CFR), §300.515 and §300.532, as applicable, unless the hearing 
officer, at the request of either party, grants an extension of time [parties 
agree otherwise], except that the [parties must comply with the] time-
lines for expedited hearings cannot be extended. 

(b) Each hearing shall be conducted at a time and place that 
are reasonably convenient to the parents and child involved. 

(c) All persons in attendance shall comport themselves with 
the same dignity, courtesy, and respect required by the district courts 
of the State of Texas. All argument shall be made to the hearing officer 
alone. 

(d) Except as modified or limited by the provisions of 34 
CFR, §§300.507-300.514 or 300.532, or this division [the provisions 
of §§89.1151-89.1191 of this subchapter], the Texas Rules of Civil 
Procedure shall govern the proceedings at the hearing and the Texas 
Rules of Evidence shall govern evidentiary issues. 

(e) Before a document may be offered or admitted into evi-
dence, the document must be identified as an exhibit of the party of-
fering the document. All pages within the exhibit must be numbered, 
and all personally identifiable information must be redacted from the 

of the pleading has been sent to all parties and the hearing officer

exhibit. 
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(f) The hearing officer may set reasonable time limits for pre-
senting evidence at the hearing. 

(g) Upon request, the hearing officer, at his or her discretion, 
may permit testimony to be received by telephone. 

(h) Granting of a motion to exclude witnesses from the hearing 
room shall be at the hearing officer's discretion. 

(i) Hearings conducted under this subchapter shall be closed 
to the public, unless the parent requests that the hearing be open. 

(j) The hearing shall be recorded and transcribed by a court 
reporter, who shall immediately prepare and transmit a transcript of the 
evidence to the hearing officer with copies to each of the parties. The 
hearing officer shall instruct the court reporter to delete all personally 
identifiable information from the transcription of the hearing. 

(k) Filing of post-hearing briefs shall be permitted only upon 
order of the hearing officer. 

(l) The hearing officer shall issue a final decision, signed and 
dated, no later than 45 days after the expiration of the 30-day period un-
der 34 CFR, §300.510(b), or the adjusted time periods described in 34 
CFR, §300.510(c), after a request for hearing is received by the Texas 
Education Agency, unless the deadline for a final decision has been 
extended by the hearing officer as provided in subsection (n) of this 
section. A final decision must be in writing and must include findings 
of fact and conclusions of law separately stated. Findings of fact must 
be based exclusively on the evidence presented at the hearing. The fi-
nal decision shall be mailed to each party by the hearing officer. The 
hearing officer, at his or her discretion, may render his or her decision 
following the conclusion of the hearing, to be followed by written find-
ings of fact and written decision. 

(m) At the request of either party, the hearing officer shall in-
clude, in the final decision, specific findings of fact regarding the fol-
lowing issues: 

(1) whether the parent or the public education agency 
[school district] unreasonably protracted the final resolution of the 
issues in controversy in the hearing; and 

(2) if the parent was represented by an attorney, whether the 
parent's attorney provided the public education agency [school district] 
the appropriate information in the due process complaint in accordance 
with 34 CFR, §300.508(b). 

(n) A hearing officer may grant extensions of time for good 
cause beyond the time period specified in subsection (l) of this section 
at the request of either party. Any such extension shall be granted to 
a specific date and shall be stated in writing by the hearing officer to 
each of the parties. 

(o) The decision issued by the hearing officer is final, except 
that any party aggrieved by the findings and decision made by the hear-
ing officer, or the performance thereof by any other party, may bring a 
civil action with respect to the issues presented at the due process hear-
ing in any state court of competent jurisdiction or in a district court 
of the United States, as provided in 20 United States Code [(USC)], 
§1415(i)(2), and 34 CFR, §300.516. 

(p) In accordance with 34 CFR, §300.518(d), a public educa-
tion agency [school district] shall implement any decision of the hear-
ing officer that is, at least in part, adverse to the public education agency 
[school district] in a timely manner within ten school days after the date 
the decision was rendered. A public education agency must implement 
a decision of the hearing officer during the pendency of an appeal, ex-
cept that the public education agency may withhold reimbursement for 
past expenses ordered by the hearing officer [School districts must pro-

vide services ordered by the hearing officer, but may withhold reim-
bursement during the pendency of appeals]. 

§89.1191. Special Rule for Expedited Due Process Hearings. 

An expedited due process hearing requested by a party under 34 Code
of Federal Regulations (CFR), §300.532, shall be governed by the same
procedural rules as are applicable to due process hearings generally,
except that: [the final decision of the hearing officer must be issued
and mailed to each of the parties no later than 45 days after the date the
request for the expedited hearing is received by the Texas Education

 
 
 
 
 
 

Agency, without exceptions or extensions.] 

(1) the hearing must occur within 20 school days of the date 
the complaint requesting the hearing is filed; 

(2) the hearing officer must make a decision within ten 
school days after the hearing; 

(3) unless the parents and the school district agree 
in writing to waive the resolution meeting required by 34 CFR, 
§300.532(c)(3)(i), or to use the mediation process described in 34 
CFR, §300.506, the resolution meeting must occur within seven days 
of receiving notice of the due process complaint; 

(4) the due process hearing may proceed unless the matter 
has been resolved to the satisfaction of both parties within 15 days of 
the receipt of the due process complaint; and 

(5) the hearing officer shall not grant any extensions of 
time. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on August 28, 2012. 
TRD-201204540 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: October 14, 2012 
For further information, please call: (512) 475-1497 

TITLE 22. EXAMINING BOARDS 

PART 21. TEXAS STATE BOARD OF 
EXAMINERS OF PSYCHOLOGISTS 

CHAPTER 463. APPLICATIONS AND 
EXAMINATIONS 
22 TAC §463.2 
The Texas State Board of Examiners of Psychologists proposes 
an amendment to §463.2, concerning Application Process. The 
proposed amendment would clarify an applicant's rights and obli-
gations following the denial of his or her application for licensure. 
The amendment grants the applicant twenty (20) days from the 
date of the denial, during which he or she may request a hearing 
to appeal the denial. 

Sherry L. Lee, Executive Director, has determined that for the 
first five-year period the proposed amendment will be in effect 
there will be no fiscal implications for state or local government 
as a result of enforcing or administering the amendment. 
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Ms. Lee also has determined that for each year of the first five 
years the rule is in effect the public benefit anticipated as a result 
of enforcing the rule will be to help the Board protect the public. 
There will be no effect on small or micro businesses. There is no 
anticipated economic cost to persons who are required to comply 
with the rule as proposed. 

Comments on the proposed amendment may be submitted to 
Brenda Skiff, Texas State Board of Examiners of Psychologists, 
333 Guadalupe, Suite 2-450, Austin, TX 78701, (512) 305-7700 
or email brenda.skiff@tsbep.state.tx.us within 30 days of publi-
cation of this proposal in the Texas Register. 

The amendment is proposed under Texas Occupations Code, 
Title 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

No other code, articles or statutes are affected by this section. 

§463.2. Application Process. 
Applications for licensure are processed in the following manner: 

(1) An individual requests the application packet for the 
type of licensure desired and includes the fee for the Board to send the 
application packet. No applicant can have more than one application 
pending before the Board at one time, unless the second application is 
to become a licensed specialist in school psychology. 

(2) An applicant submits the completed application form, 
any other information required by the Board, and the application filing 
fee. An application which contains an incorrect fee amount or which 
does not include the information required to be submitted must be re-
turned to the applicant. The responsibility of ensuring a complete ap-
plication resides with the applicant. The application packet will contain 
a checklist which should be followed carefully. An incomplete appli-
cation remains in the active file for 90 days, at the end of which time, 
if still incomplete, it is void. If licensure is sought again, a new appli-
cation and filing fee must be submitted. 

(3) Applications which contain all required information are 
reviewed by the Applications Committee of the Board to determine if 
the applicants are eligible to sit for the examinations. 

(4) Once an applicant is reviewed by the Applications 
Committee of the Board, the applicant receives a letter from the Board 
approving or denying the applicant to sit for the examinations. If 
the letter indicates the applicant is approved, the applicant may then 
submit an examination application and the appropriate fees for any 
required examinations. 

(5) After sitting for examination(s), an applicant is in-
formed in writing of the results of the examination(s). An applicant 
who has passed the examination(s) is informed in writing that the 
applicant has been licensed. 

(6) If an applicant's application for licensure is denied, the 
applicant shall have 20 days from the date of denial to submit a written 
request to the Board for a hearing at the State Office of Administrative 
Hearings. The Board must receive the written request on or before the 
20th day following the date of denial for the request to be timely made. 
If a timely request is made, the Board shall refer the contested case to 
the State Office of Administrative Hearings for a hearing. If a timely 
written request is not made, the denial is final. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on August 30, 2012. 
TRD-201204562 
Sherry L. Lee 
Executive Director 
Texas State Board of Examiners of Psychologists 
Earliest possible date of adoption: October 14, 2012 
For further information, please call: (512) 305-7700 

CHAPTER 465. RULES OF PRACTICE 
22 TAC §465.15 
The Texas State Board of Examiners of Psychologists proposes 
an amendment to §465.15, concerning Fees and Financial 
Arrangements. The proposed amendment would clarify a 
licensee's duty to provide notice to a person at least 30 days 
prior to utilizing a collection agency or legal measures to collect 
any unpaid fees. 

Sherry L. Lee, Executive Director, has determined that for the 
first five-year period the proposed amendment will be in effect 
there will be no fiscal implications for state or local government 
as a result of enforcing or administering the amendment. 

Ms. Lee also has determined that for each year of the first five 
years the rule is in effect the public benefit anticipated as a result 
of enforcing the rule will be to help the Board protect the public. 
There will be no effect on small or micro businesses. There is no 
anticipated economic cost to persons who are required to comply 
with the rule as proposed. 

Comments on the proposed amendment may be submitted to 
Brenda Skiff, Texas State Board of Examiners of Psychologists, 
333 Guadalupe, Suite 2-450, Austin, TX 78701, (512) 305-7700 
or email brenda.skiff@tsbep.state.tx.us within 30 days of publi-
cation of this proposal in the Texas Register. 

The amendment is proposed under Texas Occupations Code, 
Title 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

No other code, articles or statutes are affected by this section. 

§465.15. Fees and Financial Arrangements. 

(a) General Requirements. 

(1) Before the provision of any services, the licensee and 
the recipient of psychological services reach an agreement specifying 
the compensation and billing arrangements. 

(2) If services are not paid for as agreed, the licensee shall 
not utilize a collection agency or legal measures to collect any unpaid 
[the] fees unless the licensee has provided the affected party with at 
least 30 days written notice, separate and apart from any notice pro-
vided as part of the informed consent process, [until after the licensee 
has first informed the affected party] that such measures will be taken 
and the party has been provided with a reasonable opportunity to make 
prompt payment. 

(3) Licensees shall not withhold records solely because 
payment has not been received unless specifically permitted by law. 

(4) In reporting their services to third-party payers, li-
censees accurately state the nature, date and fees for the services 
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provided, and the identity of the person(s) who actually provided the 
services. 

(b) Ethical and Legal Requirements. 

(1) Licensees do not engage in fraudulent billing. 

(2) Licensees do not misrepresent their fees. 

(3) Licensees do not overcharge or otherwise exploit recip-
ients of services or payers with respect to fees. 

(4) Licensees do not receive payments from or divide fees 
with another health care provider in exchange for professional referrals. 

(5) A licensee does not participate in bartering if it is clin-
ically contra-indicated or if bartering has the potential to create an ex-
ploitative or harmful dual relationship. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on August 30, 2012. 
TRD-201204563 
Sherry L. Lee 
Executive Director 
Texas State Board of Examiners of Psychologists 
Earliest possible date of adoption: October 14, 2012 
For further information, please call: (512) 305-7700 

22 TAC §465.18 
The Texas State Board of Examiners of Psychologists proposes 
an amendment to §465.18, concerning Forensic Services. The 
proposed amendment would clarify the basic requirements for 
rendering a child visitation or parenting recommendation. 

Sherry L. Lee, Executive Director, has determined that for the 
first five-year period the proposed amendment will be in effect 
there will be no fiscal implications for state or local government 
as a result of enforcing or administering the amendment. 

Ms. Lee also has determined that for each year of the first five 
years the rule is in effect the public benefit anticipated as a result 
of enforcing the rule will be to help the Board protect the public. 
There will be no effect on small or micro businesses. There is no 
anticipated economic cost to persons who are required to comply 
with the rule as proposed. 

Comments on the proposed amendment may be submitted to 
Brenda Skiff, Texas State Board of Examiners of Psychologists, 
333 Guadalupe, Suite 2-450, Austin, TX 78701, (512) 305-7700 
or email brenda.skiff@tsbep.state.tx.us within 30 days of publi-
cation of this proposal in the Texas Register. 

The amendment is proposed under Texas Occupations Code, 
Title 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

No other code, articles or statutes are affected by this section. 

§465.18. Forensic Services. 
(a) In General. 

(1) A licensee who provides services concerning a matter 
which the licensee knows or should know will be utilized in a legal 

proceeding, such as a divorce, child custody determination, fitness for 
duty evaluation for high risk personnel, disability claim, or risk assess-
ment evaluations of employees, must comply with all applicable Board 
rules concerning forensic services regardless of whether the licensee is 
acting as a factual witness or an expert. 

(2) Licensees who engage in forensic services must have 
demonstrated appropriate knowledge of and competence in all under-
lying areas of psychology about which they provide such services. 

(3) All forensic opinions, reports, assessments, and rec-
ommendations rendered by a licensee must be based on information 
and techniques sufficient to provide appropriate substantiation for each 
finding. 

(4) A licensee who provides forensic services must comply 
with all other applicable Board rules and state and federal law relating 
to the underlying areas of psychology relating to those services. 

(5) When appointed or designated in writing by a court to 
provide psychological services, a licensee shall obtain and keep a copy 
of the court order. 

(6) When providing forensic psychological services to a 
minor who is the subject of a court order or the ward of guardianship, 
a licensee shall obtain and keep a copy of the relevant portions of any 
court order, divorce decree, or letters of guardianship authorizing the 
individual to provide substitute consent on behalf of the minor or ward. 

(b) Limitation on Services. 

(1) A licensee who is asked to provide an opinion concern-
ing an area or matter about which the licensee does not have the ap-
propriate knowledge and competency to render a professional opinion 
shall decline to render that opinion. 

(2) A licensee who is asked to provide an opinion concern-
ing a specific matter for which the licensee lacks sufficient information 
to render a professional opinion shall decline to render that opinion un-
less the required information is provided. 

(3) A licensee shall not render a written or oral opinion 
about the psychological characteristics of an individual without con-
ducting an examination of the individual unless the opinion contains a 
statement that the licensee did not conduct an examination of the indi-
vidual. 

(4) A written or oral opinion about the psychological char-
acteristics of an individual rendered by a licensee who did not conduct 
an examination of that individual must contain clarification of the ex-
tent to which this limits the reliability and validity of the opinion and 
the conclusions and recommendations of the licensee. 

(5) When seeking or receiving court appointment or des-
ignation as an expert for a forensic evaluation a licensee specifically 
avoids accepting appointment or engagement for both evaluation and 
therapeutic intervention for the same case. A licensee provides services 
in one but not both capacities in the same case. 

(c) Describing the Nature of Services. A licensee must docu-
ment in writing that subject(s) of forensic evaluations or their parents 
or legal representative have been informed of the following: 

(1) The nature of the anticipated services (procedures); 

(2) The specific purpose and scope of the evaluation; 

(3) The identity of the party who requested the psycholo-
gist's services; 
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(4) The identity of the party who will pay the psychologist's 
fees and if any portion of the fees is to be paid by the subject, the 
estimated amount of the fees; 

(5) The type of information sought and the uses for infor-
mation gathered; 

(6) The people or entities to whom psychological records 
will be distributed; 

(7) The approximate length of time required to produce any 
reports or written results; 

(8) Applicable limits on confidentiality and access to psy-
chological records; 

(9) Whether the psychologist has been or may be engaged 
to provide testimony based on the report or written results of forensic 
psychological services in a legal proceeding; and 

(10) The licensee's name as it appears in their professional 
file with the Board prior to initiating services. 

(d) Child Custody Evaluations. 

(1) The primary consideration in a child custody evaluation 
is to assess the individual and family factors that affect the best psycho-
logical interests of the child. Other factors or specific factors may also 
be addressed given a specific forensic services engagement. 

(2) Child custody evaluations generally involve an assess-
ment of the adults' capacity for parenting, an assessment of the psycho-
logical functioning, developmental needs, and wishes of the child, and 
the functional ability of each parent to meet such needs. Other socioe-
conomic factors, family, collateral and community resources may also 
be taken into secondary consideration. 

(3) The role of the psychologist in a child custody forensic 
engagement is one of a professional expert. The psychologist cannot 
function as an advocate and must retain impartiality and objectivity, 
regardless of whether retained by the court or a party to the divorce. 
The psychologist must not perform an evaluation where there has been 
a prior therapeutic relationship with the child or the child's immediate 
family members, unless required to do so by court order. 

(4) The scope of the evaluation is determined by the psy-
chologist based on the referral question(s). Licensees must comprehen-
sively perform the evaluation based on the scope of the referral, but not 
exceed the scope of the referral. 

(e) Child Visitation. Forensic opinions as to child visitation 
and parenting arrangements must be supported by forensic evaluations. 

(1) Licensees may provide treatment or evaluation, but not 
both in the same case. 

(2) A treating psychologist may express an opinion as to 
the progress of treatment, but shall refrain from rendering an opinion 
about child visitation or parenting arrangements, unless required to do 
so by court order. 

(3) Basis of forensic opinions as to child visitation and par-
enting access. 

(A) The evaluation must be specific to the issue of vis-
itation or parenting access. A general evaluation of an affected party's 
psychological condition is insufficient. 

(B) The evaluation must be court ordered, or the psy-
chologist-expert retained specifically to offer such opinion. 

(C) Any evaluation to address the issue of visitation or 
parenting access must include an evaluation of all affected parties to 

the proceeding, or identify why a child or affected party was not eval-
uated, and include a statement as to the limitations on validity imposed 
thereby. 

(f) Parenting Facilitators. 

(1) The title "parenting facilitator" is defined in the Texas 
Family Code, Title 5, Subtitle B, Chapter 153, Subchapter K, Parenting 
Plan, Parenting Coordinator, and Parenting Facilitator. 

(2) The Board's jurisdiction over licensees who also accept 
engagements as parenting facilitators is limited to its enforcement of 
Board rules. The Family Code sets forth procedures for the qualifica-
tions, duties, appointment and removal, reporting, record retention, and 
compensation of parenting facilitators. The Family Code also provides 
procedures for disclosure of conflicts of interest by parenting facilita-
tors. In the event of conflict between the Family Code and Board rules, 
the Family Code controls, pursuant to Board rule §461.14 of this title 
(relating to Conflict between Laws and Board Rules). 

(3) A parenting facilitator who is also a licensed psycholo-
gist in Texas is a provider of forensic psychological services and must 
comply with all other applicable Board rules and state and federal laws 
relating to the underlying areas of psychology relating to those services. 

(4) Participants in parenting facilitation are not patients as 
defined in these rules and in Texas Health and Safety Code §611.001. 
Records created during parenting facilitation are not confidential. 

(5) Parenting facilitators must comply with the Texas Fam-
ily Code at §153.6061 as to duties and §153.6101 as to qualifications, 
and with the "Guidelines for Parenting Coordination" developed by the 
Association of Family and Conciliation Courts Task Force on Parent-
ing Coordination, dated May 2005. 

(6) The following psychologist-parenting facilitator 
practice standards are set forth consistent with Texas Family Code 
§153.6101. 

(A) Parenting facilitators licensed by the Board shall 
comply with the standard of care applicable to the license to practice 
psychology in Texas. 

(B) Psychologist-parenting facilitators meet all require-
ments of Texas Family Code §153.6101, including active licensure to 
practice as a psychologist in Texas; completion of 8 hours of fam-
ily violence dynamics training provided by a family violence service 
provider; 40 classroom hours of training in dispute resolution tech-
niques in a course conducted by an alternative dispute resolution sys-
tem or other dispute resolution organization approved by the court; 24 
classroom hours of training in the fields of family dynamics, child de-
velopment, and family law; and 16 hours of training in the laws govern-
ing parenting coordination and parenting facilitation and the multiple 
styles and procedures used in different models of service. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on August 30, 2012. 
TRD-201204564 
Sherry L. Lee 
Executive Director 
Texas State Board of Examiners of Psychologists 
Earliest possible date of adoption: October 14, 2012 
For further information, please call: (512) 305-7700 
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22 TAC §465.22 
The Texas State Board of Examiners of Psychologists proposes 
an amendment to §465.22, concerning Psychological Records, 
Test Data and Test Protocols. The proposed amendment would 
reduce the length of time that licensees are required to maintain 
mental health records to a comparable period of time shared by 
other regulated health professions thereby reducing the record-
keeping burden on licensees. 

Sherry L. Lee, Executive Director, has determined that for the 
first five-year period the proposed amendment will be in effect 
there will be no fiscal implications for state or local government 
as a result of enforcing or administering the amendment. 

Ms. Lee also has determined that for each year of the first five 
years the rule is in effect the public benefit anticipated as a result 
of enforcing the rule will be to help the Board protect the public. 
There will be no effect on small or micro businesses. There is no 
anticipated economic cost to persons who are required to comply 
with the rule as proposed. 

Comments on the proposed amendment may be submitted to 
Brenda Skiff, Texas State Board of Examiners of Psychologists, 
333 Guadalupe, Suite 2-450, Austin, TX 78701, (512) 305-7700 
or email brenda.skiff@tsbep.state.tx.us within 30 days of publi-
cation of this proposal in the Texas Register. 

The amendment is proposed under Texas Occupations Code, 
Title 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

No other code, articles or statutes are affected by this section. 

§465.22. Psychological Records, Test Data and Test Protocols. 

(a) General Requirements. 

(1) All licensees shall create and maintain accurate, cur-
rent, and pertinent records of all psychological services rendered by or 
under the supervision of the licensee. 

(2) All records shall be sufficient to permit planning for 
continuity in the event that another care provider takes over delivery 
of services to a patient or client for any reason, including the death, 
disability or retirement of the licensee and to permit adequate regula-
tory and administrative review of the psychological service. 

(3) All licensees shall identify impressions and tentative 
conclusions as such in patient or client records. 

(4) All records and record entries shall be created in as 
timely a manner as possible after the delivery of the specific services 
being recorded. 

(5) Records, test data and test protocols shall be maintained 
and stored in a way that permits review and duplication. 

(6) Licensees working in public school settings shall com-
ply with all federal and state laws and regulations relative to the content, 
maintenance, control, access, retention and destruction of psychologi-
cal and educational records, test data and test protocols. 

(7) Licensees are prohibited from falsifying, altering, fab-
ricating, or back-dating patient records and reports. 

(b) Maintenance and Control of Records and Test Data. 

(1) Licensees shall maintain records and test data in a man-
ner that protects the confidentiality of all services delivered by the li-
censee. 

(2) Licensees are responsible for the maintenance, confi-
dentiality and contents of, and access to, all records and test data. 

(3) Licensees shall make all reasonable efforts to protect 
against the misuse of any record or test data. 

(4) Licensees shall maintain control over records and test 
data to the extent necessary to ensure compliance with all applicable 
Board rules and all state and federal laws. 

(5) In situations where it becomes impossible for a licensee 
to maintain control over records and test data as required by applica-
ble Board rule and state and federal law, the licensee shall make all 
necessary arrangements for transfer of the licensee's records to another 
licensee who will ensure compliance with all applicable Board rules 
and state and federal laws concerning records. 

(6) Records and test data of psychological services ren-
dered by a licensee as an employee of an agency or organization re-
main the property of the employing agency upon termination of the 
employment of the individual unless legal ownership of such records 
is controlled by applicable state or federal law or legal agreement. 

(c) Access to Records and Test Data. 

(1) Records shall be entered, organized and maintained in 
a manner that facilitates their use by all authorized persons. 

(2) Records may be maintained in any media that ensure 
confidentiality and durability. 

(3) A licensee shall release information about a patient or 
client only upon written authorization by the patient, client or appro-
priate legal guardian pursuant to a proper court order or as required by 
applicable state or federal law. 

(4) Test data are not part of a patient's or client's record. 
Test data are not subject to subpoena. Test data shall be made available 
only: 

(A) to another qualified mental health professional and 
only upon receipt of written release from the patient or client, or 

(B) pursuant to a court order. 

(5) Licensees cooperate in the continuity of care of patients 
and clients by providing appropriate information to succeeding quali-
fied service providers as permitted by applicable Board rule and state 
and federal law. 

(6) Licensees who are temporarily or permanently unable 
to practice psychology shall implement a system that enables their 
records to be accessed in compliance with applicable Board rules and 
state and federal law. 

(7) Access to records may not be withheld due to an out-
standing balance owed by a client for psychological services provided 
prior to the patient's request for records. However, licensees may im-
pose a reasonable fee for review and/or reproduction of records and are 
not required to permit examination until such fee is paid, unless there 
is a medical emergency or the records are to be used in support of an 
application for disability benefits. 

(8) No later than 15 days after receiving a written request 
from a patient to examine or copy all or part of the patient's mental 
health records, a psychologist shall: 

37 TexReg 7264 September 14, 2012 Texas Register 

mailto:brenda.skiff@tsbep.state.tx.us


♦ ♦ ♦ 

(A) make the information available for examination 
during regular business hours and provide a copy to the patient, if 
requested; or 

(B) inform the patient in writing that the information 
does not exist or cannot be found; or 

(C) provide the patient with a signed and dated state-
ment that having access to the mental health records would be harmful 
to the patient's physical, mental or emotional health. The written state-
ment must specify the portion of the record being withheld, the reason 
for denial and the duration of the denial. 

(d) Retention of Records and Test Data. 

(1) Licensees shall comply with all applicable laws, rules 
and regulations concerning record retention. 

(2) In the absence of applicable state and federal laws, rules 
and regulations, records and test data shall be maintained for a mini-
mum of seven years after termination of services with the client or sub-
ject of evaluation, or three years after a client or subject of evaluation 
reaches the age of majority, whichever is greater. [In the absence of ap-
plicable state and federal laws, rules and regulations, records and test 
data shall be maintained for a minimum of ten years after the last con-
tact with the client. If the client is a minor, the record retention period 
is extended until ten years after the minor reaches the age of majority.] 

(3) All records shall be maintained in a manner which per-
mits timely retrieval and production. 

(e) Outdated Records. 

(1) Licensees take reasonable steps when disclosing 
records to note information that is outdated. 

(2) Disposal of records shall be done in an appropriate 
manner that ensures confidentiality of the records in compliance with 
applicable Board rules and state and federal laws. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on August 30, 2012. 
TRD-201204565 
Sherry L. Lee 
Executive Director 
Texas State Board of Examiners of Psychologists 
Earliest possible date of adoption: October 14, 2012 
For further information, please call: (512) 305-7700 

TITLE 34. PUBLIC FINANCE 

PART 1. COMPTROLLER OF PUBLIC 
ACCOUNTS 

CHAPTER 3. TAX ADMINISTRATION 
SUBCHAPTER O. STATE SALES AND USE 
TAX 
34 TAC §3.365 
The Comptroller of Public Accounts proposes an amendment 
to §3.365, concerning sales tax holiday--clothing, shoes and 

school supplies. The amendment makes the following proposed 
changes. 

Subsection (a)(4) is amended for clarity. 

Subsection (b)(1)(B) is amended to implement House Bill 1555, 
82nd Legislature, 2011; Senate Bill 1, 82nd Legislature, 2011, 
First Called Session; and legislative intent expressed by Sena-
tor Robert L. Duncan and Representative James R. Pitts which 
together change the dates of the annual three-day sales tax 
holiday in Tax Code, §151.326 beginning in 2012. House Bill 
1555 amended Education Code, §25.0811(a), to provide spe-
cific conditions under which a narrow class of campuses within 
a school district may begin instruction as early as the first Mon-
day in August. Article 33 of Senate Bill 1 amended Tax Code, 
§151.326, to set the dates of the annual three-day sales tax hol-
iday by using a calculation based on the first date a non-year-
round school district may begin classes as provided by Educa-
tion Code, §25.0811(a). Legislative intent sets the date on the 
Friday before the eighth day before the earliest district-wide start 
date and not the earliest date a narrow class of campuses within 
a school district may begin instruction. 

Subsection (c)(3) clarifies that school supplies not purchased 
during the sales tax holiday for use by elementary or secondary 
school students are taxable. Subsection (c)(4) and (6) are 
amended to correct grammatical errors. 

Subsection (m) is amended to correct a grammatical error. 

John Heleman, Chief Revenue Estimator, has determined that 
for the first five-year period the rule will be in effect, there will 
be no significant revenue impact on the state or units of local 
government. 

Mr. Heleman also has determined that for each year of the first 
five years the rule is in effect, the public benefit anticipated as a 
result of enforcing the rule will be by clarifying the effective dates 
for this annual sales tax holiday. This rule is proposed under Tax 
Code, Title 2, and does not require a statement of fiscal impli-
cations for small businesses. There is no significant anticipated 
economic cost to individuals who are required to comply with the 
proposed rule. 

Comments on the proposal may be submitted to Bryant K. 
Lomax, Manager, Tax Policy Division, P.O. Box 13528, Austin, 
Texas 78711. Comments must be received no later than 30 
days from the date of publication of the proposal in the Texas 
Register. 

This amendment is proposed under Tax Code, §111.002, which 
provides the comptroller with the authority to prescribe, adopt, 
and enforce rules relating to the administration and enforcement 
of the provisions of Tax Code, Title 2. 

The amendment implements Tax Code, §151.326 and §151.327. 

§3.365. Sales Tax Holiday--Clothing, Shoes and School Supplies. 
(a) Definitions. The following words and terms, when used 

in this section, shall have the following meanings, unless the context 
clearly indicates otherwise. 

(1) Clothing or footwear--An article of apparel that the arti-
cle manufacturer designs for wear on or about the human body. Except 
as provided under paragraph (3) of this subsection, for the purposes 
of this section, the term does not include accessories, such as jewelry, 
handbags, purses, briefcases, luggage, wallets, watches, and similar 
items that are carried on or about the human body, without regard to 
whether the item is worn on the body in a manner that is characteristic 
of clothing. 
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(2) Eligible item--For the purposes of this section, an arti-
cle of clothing or footwear, a school backpack, or school supplies that 
are eligible for the sales tax exemption established under Tax Code, 
§151.326 and §151.327. 

(3) School backpack--A pack with straps that one wears on 
the back, including a backpack with wheels (provided it may also be 
worn on the back like a traditional backpack) or a messenger bag, that 
is purchased for use by a student in a public or private elementary or 
secondary school. The term does not include an item that is commonly 
considered luggage, a briefcase, an athletic bag, a duffle bag, a gym 
bag, a computer bag, or a framed backpack. 

(4) School supply--The term "school supply" has the mean-
ing assigned by the Streamlined Sales and Use Tax Agreement adopted 
November 12, 2002, including all amendments made to the Agreement 
on or before December 14, 2006. The items set out in the following 
all-inclusive list are school supplies for the purpose of this exemption: 
binders, book bags, calculators, cellophane tape, blackboard chalk, 
compasses, composition books, crayons, erasers, expandable folders, 
pocket folders, plastic folders and manila folders, glue, paste, paste 
sticks, highlighters, index cards, index card boxes, legal pads, lunch 
boxes, markers, notebooks, loose leaf ruled notebook paper, copy pa-
per, graph paper, tracing paper, manila paper, colored paper, poster 
board, and construction paper, pencil boxes and other school supply 
boxes, pencil sharpeners, pencils, pens, protractors, rulers, scissors, 
and writing tablets. School supply items not on this list, for example, 
computers and textbooks, are not eligible for the exemption. 

(b) Exempt sales. 

(1) Sales or use tax is not due on the sale of an eligible item 
if: 

(A) the sales price of the eligible item is less than $100; 
and 

(B) under Tax Code, §151.326, the sale takes place dur-
ing the period that begins at 12:01 a.m. on the [third] Friday before the 
eighth day preceding the earliest district-wide date on which any school 
district, other than a district operating a year-round system, may begin 
instruction for the school year under Education Code, §25.0811(a), [in 
August] and ends at 12:00 a.m. (midnight) of the following Sunday. 

(i) The earliest district-wide school starting date un-
der Education Code, §25.0811(a)(2), is the fourth Monday in August. 

(ii) Using 2012 as an example, the fourth Monday 
in August falls on August 27. The eighth day preceding August 27 is 
Sunday, August 19. The Friday before August 19 is August 17. The 
sales tax holiday will begin at 12:01 a.m. on Friday, August 17 and end 
at 12:00 a.m. (midnight) Sunday, August 19. 

(iii) In 2013, the sales tax holiday will begin at 12:01 
a.m. on Friday, August 16 and end at 12:00 a.m. (midnight) Sunday, 
August 18. 

(iv) In 2014, the sales tax holiday will begin at 12:01 
a.m. on Friday, August 15 and end at 12:00 a.m. (midnight) Sunday, 
August 17. 

(2) The exemption applies to each eligible item that sells 
for less than $100, regardless of how many items are sold on the same 
invoice to a customer. For example, if a customer purchases two shirts 
for $80 each, then both items qualify for the exemption, even though 
the customer's total purchase price ($160) exceeds $99.99. 

(3) The exemption does not apply to the first $99.99 of an 
otherwise eligible item that sells for more than $99.99. For example, 

if a customer purchases a pair of pants that costs $110, then sales tax is 
due on the entire $110. 

(c) Taxable sales. The exemption under this section does not 
apply to: 

(1) any special clothing or footwear that the manufacturer 
primarily designed for athletic activity or protective use and that is not 
normally worn except when used for the athletic activity or protective 
use for which the manufacturer designed the article. For example, golf 
cleats and football pads are primarily designed for athletic activity or 
protective use and are not normally worn except when used for those 
purposes; therefore, they do not qualify for the exemption. However, 
tennis shoes, jogging suits, and swimsuits are commonly worn for pur-
poses other than athletic activity and thus qualify for the exemption; 

(2) accessories, such as jewelry, handbags, purses, brief-
cases, luggage, athletic bags, duffle bags, gym bags, computer bags, 
framed backpacks, umbrellas, wallets, watches, and similar items that 
are carried on or about the human body, without regard to whether the 
item is worn on the body in a manner that is characteristic of clothing; 

(3) school supplies and backpacks that are not purchased 
for use by elementary or secondary school students; 

(4) school [School] supplies not listed in subsection (a)(4) 
of this section; 

(5) the rental of clothing or footwear. For example, the 
exemption under this section does not apply to the rental of formal 
wear, costumes, uniforms, diapers, or bowling shoes; 

(6) taxable services that are performed on [the] clothing 
or footwear, such as repair, remodeling, or maintenance services, and 
cleaning or laundry services. For example, sales tax is due on alter-
ations to clothing, even though the alterations may be sold or invoiced, 
and the customer pays such invoice, at the same time as the clothing 
is being altered. If a customer purchases a pair of pants for $90 and 
pays $15 to have the pants cuffed, then the $90 charge for the pants is 
exempt, but tax is due on the $15 alterations charge; and 

(7) purchases of items that are used to make or repair eli-
gible items, including fabric, thread, yarn, buttons, snaps, hooks, and 
zippers. 

(d) Articles normally sold as a unit. Articles that are normally 
sold as a unit must continue to be sold in that manner; they cannot be 
priced separately and sold as individual items in order to obtain the 
exemption. For example, if a pair of shoes sells for $150, then the 
pair cannot be split in order to sell each shoe for $75 to qualify for the 
exemption. If a suit is normally priced at $225 on a single price tag, the 
suit cannot be split into separate articles so that any of the components 
may be sold for less than $100 in order to qualify for the exemption. 
However, components that are normally priced as separate articles may 
continue to be sold as separate articles and qualify for the exemption if 
the price of an article is less than $100. 

(e) Sales of pre-packaged combinations containing both ex-
empt and taxable items. 

(1) When an eligible item is sold together with taxable mer-
chandise in a pre-packaged combination or single unit and the predom-
inant cost of the set or unit is taxable, then the full price is subject to 
sales tax unless the price of the eligible item is separately stated. For 
example, if a boxed gift set that consists of a French-cuff dress shirt, 
cufflinks, and a tie tack is sold for a single price of $95, the full price of 
the boxed gift set is taxable if the cufflinks and tie tack are the predom-
inant cost and the price of the shirt and tie are not separately stated. 
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(2) When an eligible item is sold in a pre-packaged com-
bination that also contains taxable merchandise as a free gift and no 
additional charge is made for the gift, the eligible item may qualify for 
the exemption under this section. For example, a boxed set may con-
tain a tie and a free tie tack. If the price of the set is the same as the 
price of the tie sold separately, the item that is being sold is the tie, 
which is exempt from tax if the tie is sold for less than $100 during the 
exemption period. Note: When a retailer gives an item away free of 
charge, the retailer owes sales or use tax on the purchase price that the 
retailer paid for the item. 

(f) Discounts and coupons. 

(1) A retailer may offer discounts to reduce the sales price 
of an item. If the discount reduces the sales price of an item to $99.99 or 
less, the item may qualify for the exemption under this section. For ex-
ample, a customer buys a $150 dress and a $100 blouse from a retailer 
who offers a 10% discount. After application of the 10% discount, the 
final sales price of the dress is $135, and the blouse is $90. The dress 
is taxable (its price is over $99.99), and the blouse is exempt (its price 
is less than $100.00). 

(2) When retailers accept coupons as a part of the sales 
price of any taxable item, the value of the coupon is excludable from 
the tax as a cash discount, regardless of whether the retailer is reim-
bursed for the amount that the coupon represents. Therefore, a coupon 
can be used to reduce the sales price of an item to $99.99 or less in or-
der to qualify for the exemption under this section. For example, if a 
customer purchases a pair of shoes priced at $110 with a coupon worth 
$20, the final sales price of the shoes is $90, and the shoes qualify for 
the exemption. 

(g) Buy one, get one free or for a reduced price. The total price 
of items that are advertised as "buy one, get one free," or "buy one, get 
one for a reduced price," cannot be averaged in order for both items to 
qualify for the exemption under this section. The following examples 
illustrate how such sales should be handled. 

(1) A retailer advertises pants as "buy one, get one free." 
The first pair of pants is priced at $120; the second pair of pants is 
free. Tax is due on $120. Having advertised that the second pair is 
free, the store cannot register the charge for each pair of pants at $60 
in order for the items to qualify for the exemption. However, if the 
retailer advertises and sells the pants for 50% off, and sells each pair 
of $120 pants for $60, each pair of pants qualifies for the exemption. 
Note: When a retailer gives an item away free of charge, the retailer 
owes sales or use tax on the purchase price that the retailer paid for the 
item. 

(2) A retailer advertises shoes as "buy one pair at the reg-
ular price, get a second pair for half price." The first pair of shoes is 
sold for $100; the second pair is sold for $50 (half price). Tax is due 
on the $100 shoes, but not on the $50 shoes. Having advertised that 
the second pair is half price, the store cannot ring up each pair of shoes 
for $75 in order for the items to qualify for the exemption under this 
section. However, if the retailer advertises the shoes for 25% off, and 
thereby sells each pair of $100 shoes for $75, then each pair of shoes 
qualifies for the exemption. 

(h) Rebates. Rebates occur after the sale and do not affect the 
sales price of an item purchased. For example, a customer purchases a 
sweater for $110 and receives a $12 rebate from the manufacturer. The 
retailer must collect tax on the $110 sales price of the sweater. 

(i) Layaway sales. A layaway sale is a transaction in which 
merchandise is set aside for future delivery to a customer who makes a 
deposit, agrees to pay the balance of the purchase price over a period of 
time, and, at the end of the payment period, receives the merchandise. 

An order is accepted for layaway by the retailer when the retailer re-
moves the goods from normal inventory or clearly identifies the items 
as sold to the customer. The sale of an eligible item under a layaway 
plan qualifies for exemption when either: 

(1) final payment on a layaway order is made by, and the 
merchandise is given to, the customer during the exemption period; or 

(2) the customer selects the eligible item and the retailer ac-
cepts the order for the item during the exemption period, for immediate 
delivery upon full payment, even if delivery is made after the exemp-
tion period. 

(j) Rain checks. Eligible items that customers purchase dur-
ing the exemption period with use of a rain check will qualify for the 
exemption regardless of when the rain check was issued. However, is-
suance of a rain check during the exemption period will not qualify an 
eligible item for the exemption if the item is actually purchased after 
the exemption period. 

(k) Exchanges. 

(1) If a customer purchases an eligible item during the ex-
emption period, but later exchanges the item for an item of a different 
size, different color, or other feature, no additional tax is due even if 
the exchange is made after the exemption period. 

(2) If a customer purchases an eligible item during the ex-
emption period, but after the exemption period has ended, the customer 
returns the item and receives credit on the purchase of a different item, 
the appropriate sales tax is due on the sale of the newly purchased item. 

(3) If a customer purchases an eligible item before the ex-
emption period, but during the exemption period the customer returns 
the item and receives credit on the purchase of a different eligible item, 
no sales tax is due on the sale of the new item if the new item is pur-
chased during the exemption period. 

(4) Examples: 

(A) A customer purchases a $35 shirt during the exemp-
tion period. After the exemption period, the customer exchanges the 
shirt for the same shirt in a different size. Tax is not due on the $35 
price of the shirt. 

(B) A customer purchases a $35 shirt during the exemp-
tion period. After the exemption period, the customer exchanges the 
shirt for a $35 jacket. Because the jacket was not purchased during the 
exemption period, tax is due on the $35 price of the jacket. 

(C) During the exemption period, a customer purchases 
a $90 dress that qualifies for the exemption. Later, during the exemp-
tion period, the customer exchanges the $90 dress for a $150 dress. Tax 
is due on the $150 dress. The $90 credit from the returned item cannot 
be used to reduce the sales price of the $150 item to $60 for exemption 
purposes. 

(D) During the exemption period, a customer purchases 
a $60 dress that qualifies for the exemption. Later, during the exemp-
tion period, the customer exchanges the $60 dress for a $95 dress. Tax 
is not due on the $95 dress because it was also purchased during the 
exemption period and otherwise meets the qualifications for the ex-
emption. 

(l) Returned merchandise. For a 30-day period after the tem-
porary exemption period, when a customer returns an item that would 
qualify for the exemption, no credit for or refund of sales tax shall be 
given unless the customer provides a receipt or invoice that shows tax 
was paid, or the retailer has sufficient documentation to show that tax 
was paid on the specific item. This 30-day period is set solely for the 
purpose of designating a time period during which the customer must 
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provide documentation that shows that sales tax was paid on returned 
merchandise. The 30-day period is not intended to change a retailer's 
policy on the time period during which the retailer will accept returns. 

(m) Mail, telephone, e-mail, [and] Internet orders and custom 
orders. Under the Texas sales tax law, a sale of tangible personal prop-
erty occurs when a purchaser receives title to or possession of the prop-
erty for consideration. Therefore, an eligible item may qualify for this 
exemption if: 

(1) the item is both delivered to and paid for by the cus-
tomer during the exemption period; or 

(2) the customer orders and pays for the item and the re-
tailer accepts the order during the exemption period for immediate ship-
ment, even if delivery is made after the exemption period. The retailer 
accepts an order when the retailer has taken action to fill the order for 
immediate shipment. Actions to fill an order include placement of an 
"in date" stamp on a mail order, or assignment of an "order number" to 
a telephone order. An order is for immediate shipment when the cus-
tomer does not request delayed shipment. An order is for immediate 
shipment notwithstanding that the shipment may be delayed because 
of a backlog of orders or because stock is currently unavailable to, or 
on back order by, the company. 

(n) Shipping and handling charges. 

(1) Shipping and handling charges are included as part of 
the sales price of an eligible item, regardless of whether the charges are 
separately stated. Except as provided in paragraph (2) of this subsec-
tion, if multiple items are shipped on a single invoice, the shipping and 
handling charge must be proportionately allocated to each item ordered, 
and separately identified on the invoice, to determine if any items qual-
ify for the exemption. The following examples illustrate the way these 
charges should be handled. 

(A) A customer orders a jacket for $95. The shipping 
charge to deliver the jacket to the customer is $5.00. The sales price of 

            the jacket is $100. Tax is due on the full sales price.

(B) A customer orders a suit for $285 and a shirt for $95. 
The charge to deliver the items is $15. The $15 shipping charge must 
be proportionately and separately allocated between the items: $285 
/ $380 = 75%; therefore, 75% of the $15 shipping charge, or $11.25, 
must be allocated to the suit, and separately identified on the invoice 
as such. The remaining 25% of the $15 shipping charge, or $3.75, 
must be allocated to the shirt, and separately identified on the invoice 
as such. The sales price of the shirt is $95 plus $3.75, which totals 
$98.75; therefore, the shirt qualifies for the exemption. 

(C) A customer orders a suit for $285 and a shirt for 
$95. The charge to deliver the items is $20. The $20 shipping charge 
must be proportionately and separately allocated between the items: 
$285 / $380 = 75%; therefore, 75% of the $20 shipping charge, or $15, 
must be allocated to the suit, and separately identified on the invoice as 
such. The remaining 25% of the $20 shipping charge, or $5.00, must be 
allocated to the shirt, and separately identified on the invoice as such. 
The sales price of the shirt is $95 plus $5.00, which totals $100; because 
the sales price of the shirt exceeds $99.99, the purchase of the shirt is 
taxable. 

(2) If the shipping and handling charge is a flat rate per 
package and the amount charged is the same regardless of how many 
items are included in the package, for purposes of this exemption the 
total charge may be attributed to one of the items in the package rather 
than proportionately and separately allocated between the items. For 
example, a customer orders five shirts, with four priced at $98 and one 
at $85. The retailer charges $10 for shipping and handling the order. 
The retailer would have charged the same amount for shipping and han-

dling            
may choose to attribute the $10 shipping and handling charge to the 
shirt that was sold for $85 rather than allocate the charge proportion-
ately and separately between the shirts. If the charge is attributed to the 
$85 shirt, the sales price of that shirt is $95, and all of the shirts will 
qualify for the exemption. 

(o) Documenting exempt sales. 

(1) Except as provided in paragraphs (2) and (3) of this sub-
section, a retailer is not required to obtain an exemption certificate on 
sales of eligible items during the exemption period; however, the re-
tailer's records should clearly identify the type of item sold, the date on 
which the item was sold, and the sales price of the item. 

(2) A retailer who sells more than 10 backpacks to a cus-
tomer at the same time must obtain an exemption certificate from the 
customer verifying that the backpacks are being purchased for use by 
elementary or secondary school students. 

(3) If the purchaser is buying the school supplies under a 
business account, the retailer must obtain an exemption certificate from 
the purchaser certifying that the items are purchased for use by an el-
ementary or secondary school student. "Under a business account" 
means the purchaser is using a business credit card or business check 
rather than a personal credit card or personal check; is being billed un-
der a business account maintained at the retailer; or is using a business 
membership at a retailer that is membership based. 

(p) Reporting exempt sales. No special reporting procedures 
are necessary to report exempt sales made during the exemption period. 
Sales should be reported as currently required by law. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on August 31, 2012. 
TRD-201204596 
Ashley Harden 
General Counsel 
Comptroller of Public Accounts 
Earliest possible date of adoption: October 14, 2012 
For further information, please call: (512) 475-0387 

whether the customer ordered one shirt or five shirts. The retailer

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 

PART 6. TEXAS DEPARTMENT OF 
CRIMINAL JUSTICE 

CHAPTER 151. GENERAL PROVISIONS 
37 TAC §151.55 
The Texas Board of Criminal Justice proposes amendments 
to §151.55, concerning the Disposal of Surplus Agricultural 
Goods and Agricultural Personal Property. This review of this 
section is conducted pursuant to Texas Government Code 
§2001.039, which requires rule review every four years. The 
proposed amendments are necessary to change the method 
of transmission of the surplus agricultural goods and personal 
property report. 

Jerry McGinty, Chief Financial Officer for the Texas Department 
of Criminal Justice, has determined that for each year of the first 
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five years the rule will be in effect, enforcing or administering 
the rule will not have foreseeable implications related to costs or 
revenues for state or local government. 

Mr. McGinty has also determined that for each year of the first 
five-year period, there will not be an economic impact on persons 
required to comply with the rule. There will not be an adverse 
economic impact on small or micro businesses. Therefore, no 
regulatory flexibility analysis is required. The anticipated public 
benefit, as a result of enforcing the rule, will be to ensure sur-
plus agricultural goods and personal property are disposed in 
the most efficient manner possible. 

Comments should be directed to Michael McManus, Deputy 
General Counsel, Texas Department of Criminal Jus-
tice, P.O. Box 13084, Austin, Texas 78711, Michael.Mc-
Manus@tdcj.state.tx.us. Written comments from the general 
public should be received within 30 days of the publication of 
this rule. 

The revisions are proposed under Texas Government Code 
§497.113. 

Cross Reference to Statutes: Texas Government Code 
§492.013. 

§151.55. Disposal of Surplus Agricultural Goods and Agricultural 
Personal Property. 

(a) Policy. It is the policy of the Texas Board of Criminal Jus-
tice (TBCJ [or Board]) that surplus agricultural goods produced by the 
Texas Department of Criminal Justice (TDCJ [or Agency]) and surplus 
agricultural personal property used [utilized] in the TDCJ's agricultural 
operations be disposed in the most efficient manner possible for the 
goods or personal property being disposed. 

(b) Definitions. The following words and terms, when used 
in this section, shall have the following meanings, unless the context 
clearly indicates otherwise. 

(1) Surplus agricultural goods are those[--Those] agricul-
tural commodities grown, produced, purchased, or acquired by the 
TDCJ for use within the TDCJ or other state or local agency or non-
profit organization, which exceed [are excess to] the needs of the TDCJ 
operations, which are not required for its foreseeable needs, and which 
have been determined to be surplus by the TDCJ chief financial offi-
cer [Chief Financial Officer] in coordination with the TDCJ director 
[Director] of Agribusiness, Land and Minerals. 

(2) Surplus agricultural personal property is[--] personal 
[Personal] property related to the agricultural operations of the TDCJ 
and grown, produced, purchased, or acquired by the TDCJ, including 
livestock and farming equipment and implements, which exceeds [is 
excess to] the needs of the TDCJ operations, which is not required for 
its foreseeable needs, and which has been determined to be surplus by 
the chief financial officer [Chief Financial Officer] in coordination with 
the director [Director] of Agribusiness, Land and Minerals. 

(c) Procedures. 

(1) The TBCJ [Board] hereby authorizes the chief financial 
officer [Chief Financial Officer] or designee [his Designee] to sell or 
dispose of surplus agricultural goods and surplus agricultural personal 
property. Sale or disposal shall be accomplished in such manner so as 
to provide, if possible, reasonable consideration for the sale or disposal 
of such surplus items. 

(2) When items of agricultural goods or agricultural 
personal property are considered surplus, the director [Director] 
of Agribusiness, Land and Minerals shall provide a written report 
to the chief financial officer [Chief Financial Officer] setting forth 

those items of agricultural goods and agricultural personal property 
considered to be surplus. In those instances requiring immediate 
action due to the perishable nature of such items, the report may be 
transmitted via e-mail. [fax with written follow-up by mail.] The 
chief financial officer [Chief Financial Officer] shall review the [such] 
report and determine if such items shall be sold or disposed as surplus 
agricultural goods or personal property. 

(3) The chief financial officer [Chief Financial Officer] 
shall review the report submitted as required herein and shall deter-
mine if such reported items are surplus to the needs of the TDCJ, 
and the terms and method of sale or disposal of such items. [surplus 
agricultural goods and surplus agricultural personal property.] Sale or 
disposal of surplus agricultural goods or agricultural personal property 
includes: 

(A) sale in the usual market for such items; 

(B) direct sale by bid or negotiated sale; 

(C) exchange for other agricultural products and fin-
ished goods; and 

(D) donation of food commodities to state, local, or 
non-profit organizations. 

(4) Proceeds from the sale of surplus agricultural goods 
and surplus agricultural personal property shall be deposited in the ap-
propriate TDCJ fund to be used [utilized] for purchase of agricultural 
goods and agricultural personal property necessary for the operation of 
the TDCJ. 

(5) Prices of sales shall be at prevailing market prices or 
better. 

(6) The TDCJ staff shall include, as an agenda item for the 
Consent Agenda at the next regularly scheduled TBCJ [Board] meet-
ing following sale or disposition of surplus agricultural items, a report 
detailing the sale or other disposition of surplus agricultural goods and 
agricultural personal property. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on August 29, 2012. 
TRD-201204557 
Melinda Hoyle Bozarth 
General Counsel 
Texas Department of Criminal Justice 
Earliest possible date of adoption: October 14, 2012 
For further information, please call: (512) 463-9693 

TITLE 43. TRANSPORTATION 

PART 1. TEXAS DEPARTMENT OF 
TRANSPORTATION 

CHAPTER 12. PUBLIC DONATION AND 
PARTICIPATION PROGRAM 
SUBCHAPTER J. REAL-TIME SYSTEM 
MANAGEMENT INFORMATION PROGRAM 
43 TAC §§12.301 - 12.304 
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The Texas Department of Transportation (department) proposes 
new §§12.301 - 12.304, Subchapter J, all relating to the estab-
lishment of a Real-Time System Management Information Pro-
gram. 

EXPLANATION OF PROPOSED NEW SECTIONS 

A federal rule creating a new Part 511 under Title 23 of the Code 
of Federal Regulations (23 C.F.R. Part 511), which establishes a 
real-time system management information program under §1201 
of the Safe, Accountable, Flexible, Efficient Transportation Eq-
uity Act: A Legacy for Users (SAFETEA-LU), became effective 
November 1, 2011. Title 23 C.F.R. Part 511 requires a state 
to complete development of a program to collect and distrib-
ute real-time traffic and travel condition information for Interstate 
highways not later than November 8, 2014 and for routes of sig-
nificance in metropolitan areas not later than November 8, 2016 
in order for the state to be eligible to receive federal funds for 
that program. The new sections define the requirements for the 
development of a Real-Time System Management Information 
(RTSMI) Program and will allow Texas to comply with federal 
law, including federal regulations. 

New §12.301, Purpose, states that the new rules authorize the 
RTSMI Program and provides the general reasons for these 
rules. 

New §12.302, Definitions, provides the definitions for terms used 
within the subchapter. The terms are defined to provide a clear 
understanding of their usage within the subchapter. 

New §12.303, Real-Time System Management Information Pro-
gram, allows the department to contract for the development of 
the RTSMI Program and requires any developed system to con-
form to 23 C.F.R. Part 511 and any traffic control devices installed 
under the program to conform to the Texas Manual on Uniform 
Traffic Control Devices (MUTCD). This section requires that the 
department comply with the applicable federal regulations and 
allows the flexibility to adjust the program if the federal regula-
tions are amended. Any sign installed under the program must 
meet the Texas MUTCD requirements, which provide standards 
on the size, location, and material of signs installed on state right 
of way. 

New §12.304, Program Acknowledgement Plaques, authorizes 
the department to allow for the installation of program acknowl-
edgement plaques under the program to inform the public that a 
donation has been made to support the program. The require-
ments of the section comply with the federal guidelines regarding 
the size and content of the plaques and the requirement that a 
plaque installed under the program must comply with state laws 
prohibiting discrimination. The new section further provides that 
the department may terminate the authority of the contractor to 
install an acknowledgement plaque because of safety concerns, 
interference with the free and safe flow of traffic, or a depart-
ment determination that a donation under the program is not in 
the public interest. 

FISCAL NOTE 

James Bass, Chief Financial Officer, has determined that for 
each year of the first five years the new sections as proposed 
are in effect, there will be no fiscal implications for state or local 
governments as a result of enforcing or administering the new 
sections. 

Carol Rawson, P.E., Director, Traffic Operations Division, 
has certified that there will be no significant impact on local 

economies or overall employment as a result of enforcing or 
administering the new sections. 

PUBLIC BENEFIT AND COST 

Ms. Rawson has also determined that for each year of the first 
five years in which the sections are in effect, the public bene-
fit anticipated as a result of enforcing or administering the new 
sections will be the provision of easily accessible real-time infor-
mation about travel and traffic conditions to the traveling public. 
There are no anticipated economic costs for persons required to 
comply with the sections as proposed. There will be no adverse 
economic effect on small businesses. 

SUBMITTAL OF COMMENTS 

Written comments on the proposed new §§12.301 - 12.304 may 
be submitted to Robin Carter, Office of General Counsel, Texas 
Department of Transportation, 125 East 11th Street, Austin, 
Texas 78701-2483 or to RuleComments@txdot.gov with the 
subject line "§§12.301 - 12.304." The deadline for receipt of 
comments is 5:00 p.m. on October 15, 2012. In accordance with 
Transportation Code, §201.811(a)(5), a person who submits 
comments must disclose, in writing with the comments, whether 
the person does business with the department, may benefit 
monetarily from the proposed new sections, or is an employee 
of the department. 

STATUTORY AUTHORITY 

The new sections are proposed under Transportation Code, 
§201.101, which provides the commission with the authority to 
establish rules for the conduct of the work of the department. 

CROSS REFERENCE TO STATUTE 

None. 

§12.301. Purpose. 

The purpose of this subchapter is to provide for a state Real-Time Sys-
tem Management Information Program that complies with 23 C.F.R. 
Part 511 and that makes information about current traffic and travel 
conditions available to the traveling public. 

§12.302. Definitions. 

The following words and terms, when used in this subchapter, have the 
following meanings, unless the context clearly indicates otherwise. 

(1) Contractor--A person that acts as the authorized agent 
of the department in the development, operation, or maintenance of a 
Real-Time System Management Information program. 

(2) Department--The Texas Department of Transportation. 

(3) Person--An individual, corporation, firm, group, or as-
sociation. 

(4) Program--The Real-Time System Management Infor-
mation Program under which the state is responsible for the collection 
and availability to the traveling public of information about current traf-
fic and travel conditions. 

(5) Texas MUTCD--Texas Manual on Uniform Traffic 
Control Devices issued by the Texas Department of Transportation. 

§12.303. Real-Time System Management Information Program. 

(a) The department may award one or more contracts to de-
sign, build, host, operate, maintain, or market the program. 

(b) The program must comply with 23 C.F.R. Part 511. 
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(c) Each traffic control device installed by a contractor under 
the program must conform to the requirements of the Texas MUTCD 
and must be approved by the department. 

§12.304. Program Acknowledgement Plaques. 
(a) To acknowledge a donation to the department for the pro-

gram, the department may allow during the period of the related spon-
sorship agreement the installation of an acknowledgment plaque below 
a general service sign for the program that is in the state highway right 
of way. 

(b) An acknowledgment plaque is intended only to inform the 
traveling public that a donation to the program has been provided and 
is not intended to provide advertisement. 

(c) The size of an acknowledgment plaque may not exceed the 
lessor of one-third of the area of the general service sign below which it 
is mounted or 24 square feet, except as provided by this subsection. If, 
because of a special allowance provided in the Texas MUTCD, the area 
of the general service sign below which the acknowledgment plaque 
is mounted exceeds the largest size generally prescribed in the Texas 
MUTCD for that type of sign, the acknowledgement plaque may not 
exceed the lessor of one-third of the area generally prescribed in the 
Texas MUTCD for that type of sign or 24 square feet. 

(d) The acknowledgment plaque may contain the donor's reg-
istered business name or logo but may not contain the donor's telephone 
number, address, or website address. 

(e) Each acknowledgment plaque must be approved by the de-
partment and must comply with state laws prohibiting discrimination 
based on race, religion, color, age, sex, or national origin, and any other 
applicable law regarding sign restrictions. 

(f) The department will include in any contract entered into 
under this subchapter the authority to terminate the right to install an 
acknowledgment plaque if the use of the plaque raises any safety con-
cerns or interferes with the free and safe flow of traffic, or if the depart-
ment determines that acknowledging the donation is not in the public 
interest. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on August 31, 2012. 
TRD-201204588 
Jeff Graham 
General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: October 14, 2012 
For further information, please call: (512) 463-8683 

CHAPTER 25. TRAFFIC OPERATIONS 
SUBCHAPTER A. GENERAL 
43 TAC §25.1 
The Texas Department of Transportation (department) proposes 
an amendment to §25.1, concerning Uniform Traffic Control De-
vices. 

EXPLANATION OF PROPOSED AMENDMENT 

Under Transportation Code, §544.001, the Texas Transporta-
tion Commission (commission) is required to adopt a manual for 
a uniform system of traffic control devices. The statute further 

states that the manual must be consistent with state traffic laws 
and to the extent possible conform to the system approved by 
the American Association of State Highway Transportation Offi-
cials. The edition of the manual that is currently in effect is the 
2011 version. 

The Texas Manual on Uniform Traffic Control Devices (MUTCD) 
is revised periodically to maintain substantial conformance with 
the National MUTCD to allow use of a single manual for local, 
state, and federal-aid highway projects. The National MUTCD 
defines the standards used by road managers nationwide to in-
stall and maintain traffic control devices on all streets and high-
ways open to public travel. The National MUTCD is published 
by the Federal Highway Administration (FHWA) under Title 23, 
Code of Federal Regulations, Part 655, Subpart F. 

The department is revising the 2011 Texas MUTCD to incorpo-
rate changes to existing compliance dates as adopted by the 
FHWA, include language restored to the National MUTCD con-
cerning engineering judgment, make the corrections identified by 
the FHWA in the National MUTCD, and correct minor, non-sub-
stantive typographical errors in the 2011 Texas MUTCD. 

On May 14, 2012, the FHWA issued a final rule to revise or 
eliminate certain compliance dates from the National MUTCD as 
adopted in 2009. The FHWA eliminated the compliance dates for 
46 items (eight that had already expired and 38 that had future 
compliance dates) and extended or revised the dates for four 
items. These changes became final and effective on June 13, 
2012. 

The new National MUTCD also restored certain language con-
cerning the use of engineering judgment in the selection and ap-
plication of traffic control devices that had been originally deleted 
from the 2009 National MUTCD. This change also became final 
and effective on June 13, 2012. The Texas MUTCD currently 
contains provisions for engineering judgment; however, the de-
partment has amended the Texas MUTCD to add these provi-
sions under all sections included in the federal changes. 

These rule revisions also include minor non-substantive correc-
tions identified by the department and by FHWA in the revisions 
to the National MUTCD. These changes include such things as 
corrections to sign designations, grammatical corrections, and 
correcting formatting and spacing issues. In addition, some sign 
names have been changed so that the text in the narrative and 
tables are consistent. 

Changes to the Texas MUTCD include corrections identified by 
the FHWA for the National MUTCD and corrections identified by 
department staff for the Texas MUTCD. 

The adopted 2011 version of the Texas MUTCD and the pro-
posed Revision 1 are available online at the department's web-
site, www.txdot.gov. The National MUTCD is available online at 
www.fhwa.dot.gov. 

FISCAL NOTE 

James Bass, Chief Financial Officer, has determined that for 
each year of the first five years the amendment as proposed is in 
effect, there will be no fiscal implications for state or local govern-
ments as a result of enforcing or administering the amendment. 

Carol Rawson, P.E., Director, Traffic Operations Division, 
has certified that there will be no significant impact on local 
economies or overall employment as a result of enforcing or 
administering the amendment. 

PUBLIC BENEFIT AND COST 
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Ms. Rawson has also determined that for each year of the first 
five years in which the section is in effect, the public benefit antic-
ipated as a result of enforcing or administering the amendment 
will be a more uniform use of traffic control devices and increased 
highway safety. There are no anticipated economic costs for per-
sons required to comply with the section as proposed. There will 
be no adverse economic effect on small businesses. 

SUBMITTAL OF COMMENTS 

Written comments on the proposed amendment to §25.1 may be 
submitted to Robin Carter, Office of General Counsel, Texas De-
partment of Transportation, 125 East 11th Street, Austin, Texas 
78701-2483 or to RuleComments@txdot.gov with the subject 
line "§25.1." The deadline for receipt of comments is 5:00 p.m. 
on October 15, 2012. In accordance with Transportation Code, 
§201.811(a)(5), a person who submits comments must disclose, 
in writing with the comments, whether the person does business 
with the department, may benefit monetarily from the proposed 
amendment, or is an employee of the department. 

STATUTORY AUTHORITY 

The amendment is proposed under Transportation Code, 
§201.101, which provides the commission with the authority to 
establish rules for the conduct of the work of the department, 
and more specifically, Transportation Code, §544.001, which 
requires the commission to adopt a manual of uniform traffic 
control devices. 

CROSS REFERENCE TO STATUTE 

Transportation Code, Chapter 544. 

§25.1. Uniform Traffic Control Devices. 

(a) The 2011 Texas Manual on Uniform Traffic Control De-
vices, Revision 1, was prepared by the Texas Department of Trans-

portation to govern standards and specifications for all traffic control 
devices to be erected and maintained upon any street, highway, bike-
way, public facility, or private property open to public travel within 
this state, including those under local jurisdiction, and is adopted by 
reference. Copies of the manual are available online through the Texas 
Department of Transportation web site, www.txdot.gov, and a copy is 
available for public inspection at the department's Traffic Operations 
Division office located at 118 East Riverside Drive, Austin, Texas. 

(b) This manual will be periodically updated. In the intervals 
between updates, standards contained in "Official Rulings on Requests 
for Interpretations, Changes, and Experimentation" to the United States 
Department of Transportation's Manual on Uniform Traffic Control 
Devices for Streets and Highways will be inserted in this manual and 
may be used as interim standards. 

(c) This manual is not intended to preclude the use of sound 
engineering judgment and experience in the application and installation 
of devices and particularly in those cases not specifically covered which 
must not conflict with the manual or other applicable state laws. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on August 31, 2012. 
TRD-201204589 
Jeff Graham 
General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: October 14, 2012 
For further information, please call: (512) 463-8683 
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TITLE 1. ADMINISTRATION 

PART 15. TEXAS HEALTH AND 
HUMAN SERVICES COMMISSION 

CHAPTER 355. REIMBURSEMENT RATES 
SUBCHAPTER J. PURCHASED HEALTH 
SERVICES 
DIVISION 4. MEDICAID HOSPITAL 
SERVICES 
1 TAC §355.8065 
The Texas Health and Human Services Commission (HHSC) 
adopts the amendment to §355.8065, concerning Disproportion-
ate Share Hospital (DSH) Reimbursement Methodology, with 
changes to the proposed text as published in the April 20, 2012, 
issue of the Texas Register (37 TexReg 2823). The text of the 
rule will be republished. 

Background and Justification 

Section 355.8065 establishes the reimbursement methodology 
for the Disproportionate Share Hospital (DSH) program. HHSC, 
under its authority and responsibility to administer and imple-
ment rates, is amending this rule to: (1) update the methodology 
for calculation of DSH payments in response to a Petition for the 
Adoption of a Rule submitted under §351.2; (2) delete language 
pertaining to calculation of the hospital-specific limit (HSL); and 
(3) clarify current rule language and administrative processes. 

Updating the DSH Payment Methodology in Response to a Pe-
tition for the Adoption of a Rule 

Hospitals participating in the Texas Medicaid program that meet 
the DSH program conditions of participation and that serve a dis-
proportionate share of low-income patients are eligible for addi-
tional reimbursement through the DSH program. HHSC, as the 
Medicaid single state agency, establishes each hospital's eligibil-
ity for DSH reimbursement and the amount of reimbursement as 
specified in §355.8065. However, funding for the vast majority 
of the non-federal share of payments to hospitals under the DSH 
program comes from transfers of public funds from transferring 
non-state governmental entities that are members of the Texas 
Coalition of Transferring Hospitals (TCTH). TCTH is a coalition 
of hospital districts representing large-volume Medicaid hospi-
tals in Bexar, Dallas, Ector, El Paso, Harris, Lubbock, Tarrant, 
and Travis counties. Entities voluntarily transfer these funds and 
cannot be compelled to make such transfers under state law. 

Section 351.2, relating to Petition for the Adoption of a Rule, 
under Title 1, Part 15, Chapter 351, provides procedures for any 
interested person to request HHSC to adopt a rule. Upon receipt 

of an acceptable petition, HHSC has 60 days to either deny or 
accept the petition in whole or in part. 

On February 21, 2012, HHSC received a request for rule 
change from the chairman of TCTH. This petition complied with 
1 Texas Administrative Code §351.2 and requested changes 
to §355.8065 (the DSH rule) to align Texas DSH policy with 
the §1115 Healthcare Transformation and Quality Improvement 
waiver (the Waiver) approved by the federal Centers for Medi-
care and Medicaid Services (CMS) on December 12, 2011. 

The petition from TCTH stated that change to the existing DSH 
rule is required to ensure adequate funding for the Waiver's Un-
compensated-Care (UC) and Delivery System Reform Incentive 
Payment (DSRIP) pools. As well, the petition referenced the 
impact of the Affordable Care Act (ACA) on Medicaid eligibility 
and the redistributive effect this change will have on DSH funds 
through increasing the number of Texans eligible for Medicaid. 

In addition to the reasoning cited in the petition, due to chang-
ing utilization patterns and economic factors, the proportion of 
the federal matching funds generated by the TCTH fund trans-
fers that are returned to the transferring hospitals through DSH 
payments has been steadily declining over the past 16 years 
from approximately 50 percent in federal fiscal year 1996 to an 
estimated 14 percent for federal fiscal year 2012. Given these 
dynamics, unless the distribution of funds under the DSH pro-
gram is modified through a rule amendment, transferring hospi-
tals will have strong incentives to move their funds from the DSH 
program to the Waiver in order to ensure compliance with their 
fiduciary responsibilities, putting funding for the DSH program in 
serious jeopardy. 

HHSC determined that the petition from TCTH had merit and pro-
posed to amend the DSH rule based primarily on the methodol-
ogy described in the Petition. In response to comments received 
from interested parties (discussed more fully below) and for the 
purpose of clarity, HHSC changed some of the proposed lan-
guage in the text of the rule as adopted. The changes, however, 
do not introduce new subject matters or affect persons in addi-
tion to those subject to the proposal as published. As adopted, 
§355.8065 differs from the current version of the rule in the fol-
lowing significant ways: 

- Non-state-owned institutions for mental diseases (IMDs) will re-
ceive, in the aggregate, 1.88% of the federally mandated reim-
bursement amount for all IMDs in the state. From that aggregate 
amount, each non-state-owned IMD will be allocated a pro rata 
share based on the hospital's percentage of all non-state-owned 
IMDs' hospital-specific limits. For DSH program year 2012, non-
state-owned IMDs have already received the maximum alloca-
tion amount and will not receive additional DSH payments during 
the program year. 
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- Separate funding pools are created for children's hospitals, ru-
ral hospitals, urban public hospitals (i.e., hospitals owned by or 
under an operating lease with TCTH members), and all other 
hospitals. 

- The amount of funds available for distribution within each pool 
is expressed as a percentage of the federal DSH allotment 
for Texas for which the non-federal share is available after 
the amounts expended for state-owned hospitals and IMDs 
are deducted, as follows: children's hospitals (8.36%); rural 
hospitals (5.98%), urban public hospitals (51.25%); all other 
hospitals (34.41%). The percentages are based on multiple 
factors, including historical payment amounts to the hospitals 
in each category, historical intergovernmental transfer (IGT) 
amounts, and the need to ensure a sufficient return of federal 
funds to the hospitals that fund the DSH program. 

Based on current estimates and assumptions, and assuming that 
sufficient IGTs are made, the net allocation of state and federal 
funds for program year 2012 resulting from application of the rule 
would be as follows: 

Figure: 1 TAC Chapter 355--Preamble 

HHSC will provide notice of pool amounts prior to issuing pay-
ments. 

- The pool methodology will be implemented in the 4th quarter 
of DSH program year 2012 with payments calculated to ensure 
that total payments for the program year equal the pool amounts. 
Payments already made to each hospital during the program 
year will be deducted from the payment amounts calculated us-
ing the revised methodology. HHSC will not recoup any pay-
ments already made that exceed the revised payment amounts. 
Each pool will be reduced by the amount of payments already 
made to hospitals in that pool that exceeded the revised pay-
ment amounts. 

- Half of the DSH funds in each of the funding pools for rural, chil-
dren's, and all other hospitals are allocated based on Medicaid 
days and half on low-income days. This methodology is consis-
tent with the historical DSH allocation methodology, except that 
this is calculated within each pool, rather than on all available 
DSH funds. 

- Funds in the pool for the urban public hospitals are allocated 
based on 100% low-income days. 

- If there are remaining or non-allocated funds available within 
any pool (e.g., when a hospital's initial payment amount exceeds 
its hospital-specific limit), the excess funds will be allocated to 
hospitals within the same pool with available DSH room. 

For DSH program year 2012, HHSC anticipates that the amount 
of local funds transferred by TCTH to support DSH payments 
to the hospitals in the children's, rural and "other hospital" pools 
will not be less than the amount of local funds that supported 
payments to those hospitals in program year 2011. 

For DSH program year 2012, HHSC anticipates that DSH pay-
ments to hospitals in the children's and rural hospital pools will be 
equal to or greater than DSH payments to hospitals in those cate-
gories in program year 2011. Payments to the urban, non-trans-
ferring hospitals may be less than DSH payments to those hos-
pitals in program year 2011, but the reduction would be entirely 
attributable to the reduction in the Federal Medical Assistance 
Percentage (FMAP), and not to a reduction in non-federal funds 
transferred by TCTH to support the hospitals in that category. 

Deleting Language Pertaining to Calculation of the Hospital-Spe-
cific Limit 

Texas has calculated HSLs as part of the DSH program since 
1995. The DSH HSLs have also played an important role in 
calculating upper payment limit (UPL) caps for Texas hospitals 
that participated in both DSH and the former UPL supplemental 
payment program. As Texas transitions from UPL to the Waiver, 
HSLs will continue to be a factor in calculating caps for hospitals 
that choose to participate in the Waiver UC pool. 

Because of this dual role in determining hospital reimbursement 
in both the DSH and Waiver programs, HHSC removed language 
pertaining to the calculation of HSLs from §355.8065 and incor-
porated that language into new §355.8066, which was adopted 
effective July 1, 2012. 

Clarifying Current Administrative Processes 

Changes to clarify current rule language and administrative pro-
cesses include: (1) updates to various definitions; (2) clarifica-
tion of the deadline for submission to HHSC of CMS tie-in notices 
for merged hospitals; (3) clarification that hospitals must notify 
HHSC within 30 days of any change that may affect the hos-
pital's continued eligibility, qualification or compliance with DSH 
conditions of participation; and (4) updates to language describ-
ing the review hospitals can request related to their participation 
in the DSH program. 

Comments 

HHSC conducted two public hearings to receive comment on the 
proposed amendment to §355.8065. HHSC also received writ-
ten comments on the proposed amendment. Oral and written 
comments were received from the following entities (listed in al-
phabetical order): 

Baptist St. Anthony's Health System (BSA) 

Baylor Health Care System (Baylor) 

Children's Hospital Association of Texas (CHAT) 

Christus Health 

Clarity Child Guidance Center (Clarity) 

Dell Children's Hospital 

Doctors Hospital of Renaissance 

Hospital Corporation of America (HCA) 

Memorial Hermann Healthcare System 

Mission Regional Medical Center 

Oakbend Medical Center 

St. Joseph Medical Center 

Scott & White Healthcare (SWH) 

Southwest General Hospital 

Teaching Hospitals of Texas (THOT) 

Texas Health Resources Health Care System (THR) (including 
Texas Health Presbyterian Hospitals, Texas Health Arlington 
Memorial Hospital, and Texas Health Harris Methodist Hospi-
tals) 

Texas Hospital Association (THA) 

Texas Organization of Rural and Community Hospitals (TORCH) 

The Medical Center of Southeast Texas (MCST) 
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Universal Health Services, Inc. (UHS) 

Vanguard Hospitals (including Baptist Health System, Valley 
Baptist-Brownsville, and Valley Baptist-Harlingen) 

Summaries of the comments and HHSC's responses to the com-
ments, grouped by topic, follow: 

Withdraw proposed rule or postpone adoption 

Comment: Multiple commenters asked HHSC to extend the 
30-day comment period, postpone adoption of the rule, or 
withdraw the rule altogether to provide additional time for the 
hospital industry to build consensus on a solution to DSH 
funding issues. 

Response: HHSC extended the comment period and postponed 
adoption of the rule while continuing to work with hospital asso-
ciations and representatives to find a solution to DSH funding 
issues. Without changes in the rule that would flow more funds 
to TCTH members, DSH funding for the remainder of the 2012 
program year would be jeopardized. HHSC is adopting the rule 
in time to make payments during the 2012 program year. 

Support for long-term solutions to DSH funding issues 

Comment: During the extended comment period, HHSC re-
ceived recommendations from a task force convened by the 
Texas Hospital Association (THA) representing a wide range of 
hospital types. The task force was formed to address current 
issues affecting the Medicaid DSH program. The task force 
recommended a set of principles upon which DSH would be 
funded and DSH funds distributed. The task force also proposed 
a different funding model based on the set of principles. Several 
other commenters expressed support for the THA task force 
principles. 

Response: HHSC appreciates the efforts of THA and the DSH 
task force to reach consensus on solutions to the difficult issue 
of funding the uncompensated care provided by public and pri-
vate hospitals in Texas, and to share its recommendations with 
HHSC. The principles reflect careful thought and a balanced per-
spective. HHSC considered the principles as comments to the 
proposed rule and has included those comments and HHSC's 
responses below. 

Comment: Several commenters recognize the important role 
played by TCTH in funding the DSH program and express sup-
port for long-term solutions to return more federal funds to TCTH-
owned hospitals, although each of these commenters oppose 
one or more of the methods proposed in the rule to accomplish 
that goal. 

Response: HHSC appreciates these comments and the willing-
ness and effort of the hospital industry to work together toward 
long-term solutions for equitable DSH funding. The specific ob-
jections expressed by these commenters are addressed below. 

Texas should maximize receipt of federal funding 

Comment: Some commenters stated that Texas should maxi-
mize receipt of federal funding for Medicaid DSH payments and 
uncompensated care payments under the §1115 waiver. 

Response: By setting maximum pool dollar amounts for chil-
dren's and rural hospitals, the proposed rule may have left some 
federal funding unclaimed for the 2012 program year. HHSC 
revised the rule language to set maximum pool amounts as a 
percentage of available DSH funds, which is defined based on 
the federal DSH allotment to Texas and on available non-federal 
funds. With that change, the rule maximizes receipt of federal 

funding for DSH payments if the non-federal share of the pay-
ments is available. 

lternate sources of funding 

omment: Some commenters point to the lack of state fund-
ng as the source of the DSH funding dilemma and suggest that 
HSC revise the rule to accommodate the use of state funds. 
ome of these commenters urge HHSC to use state general rev-

A

C
i
H
S
enue, trauma, or tobacco funds that are currently not appropri-
ated for other purposes as the non-federal share of DSH pay-
ments to non-state hospitals. 

Response: The state legislature currently does not appropriate 
general revenue to HHSC for the purpose of funding the non-fed-
eral share of DSH payments to non-state hospitals. Legislative 
action would be required before HHSC could expend general 
revenue, trauma, tobacco, or other state funds for that purpose. 
HHSC notes, however, that the rule language does not specify 
the source of the non-federal share of DSH payments. Should 
state funds be appropriated or otherwise identified for this pro-
gram, no rule change would be required unless pool sizes were 
changed as a consequence of the new funding source. HHSC 
did not change the proposed rule in response to these com-
ments. 

Comment: Some commenters support a proposal by the Texas 
Association of Voluntary Hospitals (TAVH) that, among other 
things, would remove state-owned hospitals from the DSH pro-
gram, allowing more of Texas' DSH allocation to be distributed 
to non-state DSH hospitals and increasing the return to TCTH 
members. 

Response: Although removal of state-owned hospitals from the 
DSH program would allow more funds to be distributed to non-
state DSH hospitals, it would require a transfer of significantly 
more local public funds to HHSC to support the increased pay-
ments to non-state hospitals. According to TCTH members, 
there is insufficient IGT capacity to support the additional pay-
ments. HHSC did not change the rule in response to these com-
ments. 

Comment: Several commenters proposed allocating funds from 
the Texas Healthcare Transformation and Quality Improvement 
Program waiver incentive pool to TCTH members during the 
2012 program year in order to offset the low return those mem-
bers receive in the DSH program. 

Response: HHSC is working closely with the Centers for Medi-
care and Medicaid Services to obtain approval of the protocol for 
allocating funds from the waiver incentive pool to hospitals and 
other entities participating in that program. HHSC anticipates 
that incentive pool funds will be allocated to TCTH members be-
cause they will participate both as anchoring entities and as per-
forming providers in the waiver. HHSC did not change the rule 
in response to these comments. 

Comment: Some commenters proposed expanding the list of 
entities that provide the non-federal share of DSH payments to 
include all other public entities that own hospitals participating in 
the DSH program. 

Response: As noted previously, the rule does not specify the 
source of the non-federal share of DSH payments. However, to 
the extent these comments propose requiring other entities to 
transfer funds to HHSC to support DSH payments, HHSC be-
lieves there has not been sufficient notice of or opportunity for 
comment to enable HHSC to implement such a change to the 
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proposed rule. HHSC is taking this suggestion under consider-
ation for future rule-change proposals. 

Funding pools for rural and children's hospitals 

Comment: Some commenters expressed support for the fund-
ing pools and distribution methodologies for rural and children's 
hospitals described in the proposed rule. These commenters 
encourage HHSC to protect historic funding levels for these cat-
egories of hospital because of their unique role and mission. 

Response: HHSC recognizes the key role that these hospitals 
play as safety-net providers to vulnerable populations in Texas. 
The adopted rule retains the pools for these categories of hos-
pitals. In response to other comments (discussed later in more 
detail), the methodology for determining the pool amounts was 
changed to make the pool a percentage of available DSH funds. 
The revision provides more certainty in the pool amount relative 
to total available funds than did the proposed version. If the pool 
is adequately funded, pool amounts remain equal to or greater 
than the amount of DSH payments the hospitals in those cate-
gories received during the 2011 DSH program year. 

Comment: Some commenters opposed the creation of protected 
pools of funding for rural and children's hospitals and argue that 
doing so disadvantages urban private hospitals and pits classes 
of providers against each other. These commenters propose de-
veloping a methodology that allocates DSH funds among hospi-
tals based on the percentages of actual care provided, regard-
less of classification. 

Response: HHSC believes that there has not been sufficient 
notice of or opportunity for comment to enable HHSC to imple-
ment the methodology suggested by these commenters at this 
time, but is taking this suggestion under consideration for future 
rule-change proposals. HHSC further believes that the creation 
of a separate protected funding pool for urban, non-state, non-
transferring hospitals (discussed later in more detail) resolves 
the concern that urban private hospitals are disadvantaged rel-
ative to children's and rural hospitals. HHSC did not revise the 
proposed rule in response to these comments. 

Comment: One commenter asked HHSC to add a provision re-
quiring HHSC to notify hospitals each year of the size of each 
funding pool. 

Response: HHSC agrees with this suggestion and revised sub-
section (h)(3) of the rule to add the notification language. It 
should be noted that, for purposes of providing annual notifica-
tion of the size of each funding pool, HHSC will base its calcu-
lation on full funding of the non-federal share of Texas' DSH al-
location. The pool sizes will be proportionately reduced if actual 
IGT amounts are less than the full amount. 

Comment: One commenter suggested that HHSC provide flex-
ibility to increase the size of the children's hospital pool to ac-
commodate new children's hospitals that may become eligible 
for the DSH program in the future. 

Response: Since increasing the size of the children's hospital 
pool would require a reduction in some or all of the other funding 
pools, HHSC believes this suggestion warrants additional anal-
ysis and opportunity for input from all stakeholders. HHSC did 
not change the proposed rule in response to this comment but 
will consider this suggestion for future rule changes. 

Support for additional pools 

Comment: Some commenters support a proposal by the Texas 
Association of Voluntary Hospitals (TAVH) that, among other 

things, included establishing two funding pools in addition to 
those created for rural and children's hospitals. The additional 
pools would fund payments to the transferring hospitals (i.e., 
TCTH members) and all "other" hospitals (i.e., urban, non-trans-
ferring, non-state hospitals). If each pool were adequately 
funded, the result would be an increased return of federal funds 
to TCTH members without a significant drop in DSH payments 
to the other hospitals, compared to 2011 levels. 

Response: HHSC agrees that establishing the two additional 
funding pools could increase the return of federal funds to TCTH 
members and mitigate the negative impact of DSH reform to non-
transferring hospitals, if the pools are adequately funded. HHSC 
revised the proposed rule in response to these comments to add 
the two funding pools urged in the TAVH model. The pool sizes 
for the two additional pools are determined as a percentage of 
available DSH funds. 

Comment: One commenter suggested that the distribution 
methodology should ensure that non-public critical access 
hospitals receive no less than the amount they would have 
received under the existing rule. 

Response: To the extent this comment is proposing the creation 
of a protected funding pool for critical access hospitals, HHSC 
believes this suggestion warrants additional analysis and oppor-
tunity for input from all stakeholders. HHSC did not change the 
proposed rule in response to this comment but will consider this 
suggestion for future rule changes. 

Opposition to allocation formula 

Comment: Several commenters representing urban, non-trans-
ferring, non-children's hospitals oppose the proposed allocation 
formula that reduces the initial allocation of funds to each hos-
pital in this group by an amount equal to the non-federal share 
and adds it to the allocation of the transferring entities. This is 
sometimes referred to as an "imputed IGT." According to these 
commenters, their hospitals could see DSH payments drop sig-
nificantly as a result of the "imputed IGT" methodology. 

Response: The proposed allocation formula was intended to 
provide a more equitable balance of the burden of funding the 
DSH program among a larger number of hospitals benefitting 
from DSH payments. However, creating separate funding 
pools for each category of hospital, and specifying the size of 
each pool, eliminated the need for the "imputed IGT" allocation 
methodology. HHSC removed that language from the allocation 
formula in the final version of the rule. 

Comment: Several commenters representing urban, non-trans-
ferring, non-children's hospitals oppose the allocation of DSH 
funds to their hospitals based on 100% low-income days. These 
commenters argue that the low-income utilization formula de-
scribed in the rule is not an accurate measure of the number of 
low-income patients treated and that the proposed methodology 
may have the long-term effect of causing payment reductions un-
der Section 2551 of the Patient Protection and Affordable Care 
Act. The commenters urge HHSC to continue the historical Med-
icaid DSH funding methodology that allocates half of the DSH 
funds based on Medicaid days and half on low-income days. 

Response: HHSC is persuaded that additional analysis of the 
impact of moving to 100% low-income days is appropriate. 
HHSC has revised the rule in response to these comments to 
allow additional time for consideration of allocation method-
ologies. The rule was changed to distribute half of the DSH 
funds in each of the funding pools for rural, children's, and all 
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other hospitals based on Medicaid days and half on low-income 
days. The pool for urban public hospitals (i.e., TCTH-member 
hospitals) is allocated based on 100% low-income days. HHSC 
may consider other allocation methodologies for future rule 
revisions. 

Comment: Some commenters urged that payments be dis-
tributed based on the number of each hospital's low-income and 
Medicaid days compared to the total number of low-income and 
Medicaid days provided by all DSH hospitals. 

Response: The proposed rule contained this methodology for al-
location of funds in the children's and rural hospital pools. How-
ever, in response to other comments received and discussed 
previously, HHSC is changing the proposed rule to distribute 
half of the DSH funds in each of the funding pools for rural, 
children's, and all other hospitals based on Medicaid days and 
half on low-income days. This allocation methodology mirrors 
the methodology in the current rule, except that it is done within 
each pool. For that reason, HHSC believes this methodology is 
more consistent with the historical distribution methodology and 
is less disruptive for 2012 than that proposed in the comment. 
HHSC may consider other distribution methodologies for future 
rule-change proposals. 

Comment: Some commenters representing urban, non-trans-
ferring, non-children's hospitals oppose the allocation of "sec-
ond-pass funds" only to TCTH-owned hospitals. Second-pass 
funds are funds initially allocated to a hospital that exceed its 
hospital-specific limit. These excess funds have historically been 
allocated pro rata among hospitals that, after the initial allocation, 
have not reached their hospital-specific limit. These commenters 
urge HHSC to continue to calculate eligibility for the second-pass 
funds for all hospitals that have DSH room available. 

Response: The proposal to allocate second-pass funds to 
TCTH-owned hospitals was intended to provide a more equi-
table balance of the burden of funding the DSH program among 
a larger number of hospitals benefitting from DSH payments. 
However, creating separate funding pools for each category 
of hospital and specifying the size of each pool eliminated the 
need for allocating second-pass funds only to TCTH members. 
HHSC revised the rule so that second-pass funds are allocated 
to hospitals within each pool that have DSH room available. 

Require TCTH members to maintain historical DSH funding lev-
els. 

Comment: Some commenters asked HHSC to add a provision to 
the DSH rule requiring TCTH members to fully fund the non-fed-
eral share of DSH payments to all non-state-owned hospitals as 
a condition of their receipt of payments under the DSH program 
or under the Texas Healthcare Transformation and Quality Im-
provement Program waiver. 

Response: HHSC agrees that continuation of the DSH program 
is vital to the maintenance of the public and private safety net 
hospitals as well as to the success of the waiver. In order to 
achieve these objectives, and to ensure to the greatest degree 
possible the availability of funding of the DSH and waiver 
programs, HHSC proposed new §355.8203, concerning Waiver 
Payments to Urban Public Hospitals, which conditions waiver 
payments to urban public hospitals on funding the DSH program 
in an amount prescribed by HHSC. The proposed new rule was 
published in the August 24, 2012, issue of the Texas Register 
(37 TexReg 6409). HHSC did not change this rule in response 
to these comments. 

Proposed change is prohibited by Legislative directive or 
promise to protect supplemental funding levels 

Comment: One commenter stated that the proposed changes 
to the DSH rule are prohibited by the 82nd Legislature's direc-
tion in Government Code §531.502(d)(2) which, according to the 
commenter, directs HHSC to ensure that the terms of the §1115 
waiver are consistent with long-held DSH principles. The com-
menter alleges that the proposed changes do not satisfy that 
legislative mandate. 

Response: HHSC disagrees that the cited provision of the 
Government Code applies to the DSH program at all. Section 
531.502 authorizes HHSC to seek a federal demonstration 
waiver, and subsection (d)(2) directs HHSC on use of a trust 
fund authorized elsewhere in Chapter 531, should that fund be 
created as a funding mechanism for the waiver. The fund has 
not been created and, furthermore, DSH funding is outside of 
the waiver. For these reasons, the proposed DSH rule is not 
inconsistent with the legislature's direction in this provision. 

HHSC also disagrees that the proposed DSH rule is inconsis-
tent with long-held DSH principles. The intent of the "weighted" 
methodology for allocating DSH funds has always been to avoid 
penalizing the transferring entities for funding DSH payments 
to all participating hospitals. As the program has grown, how-
ever, that methodology no longer results in an adequate return 
to TCTH members to justify continuing to support all non-state 
hospitals. The proposed changes to the methodology for calcu-
lating and distributing DSH payments were intended to restore 
a more equitable balance of the burden of funding the DSH pro-
gram among a larger number of hospitals benefitting from DSH 
payments. The proposed rule was not changed in response to 
this comment. 

Comment: Some commenters state that creation of the §1115 
waiver was based on the premise that DSH reimbursement 
would not be altered or that a promise had been made to pro-
tect the existing level of supplemental Medicaid funds. These 
commenters state that the proposed changes violate those 
assurances. 

Response: HHSC has insufficient information to evaluate the 
validity of these comments because the commenters did not 
identify the source of the statements. HHSC is unaware of any 
statement guaranteeing that DSH would not be altered or that 
a hospital or category of hospitals would continue to receive 
the same level of supplemental payments received prior to the 
waiver. HHSC did not change the proposed rule in response to 
these comments. 

The amendment is adopted under Texas Government Code 
§531.033, which provides the Executive Commissioner of HHSC 
with broad rulemaking authority; Texas Human Resources 
Code §32.021 and Texas Government Code §531.021(a), 
which provide HHSC with the authority to administer the federal 
medical assistance (Medicaid) program in Texas; and Texas 
Government Code §531.021(b), which establishes HHSC as the 
agency responsible for adopting reasonable rules governing the 
determination of fees, charges, and rates for medical assistance 
(Medicaid) payments under Texas Human Resources Code 
Chapter 32. 

§355.8065. Disproportionate Share Hospital (DSH) Reimbursement 
Methodology. 

(a) Introduction. Hospitals participating in the Texas Medi-
cal Assistance (Medicaid) program that meet the conditions of partic-
ipation and that serve a disproportionate share of low-income patients 
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are eligible for reimbursement from the disproportionate share hospi-
tal (DSH) fund. The Texas Health and Human Services Commission 
(HHSC) will establish each hospital's eligibility for and amount of re-
imbursement using the methodology described in this section. 

(b) Definitions. 

(1) Adjudicated claim--A hospital claim for payment for a 
covered Medicaid service that is paid or adjusted by HHSC or another 
payer. 

(2) Available DSH funds--The total amount of funds that 
may be distributed to eligible qualifying DSH hospitals during the DSH 
program year, based on the federal DSH allotment for Texas (as deter-
mined by the Centers for Medicare and Medicaid Services) and avail-
able non-federal funds. 

(3) Bad debt--A debt arising when there is nonpayment on 
behalf of an individual who has third-party coverage. 

(4) Centers for Medicare and Medicaid Services (CMS)--
The federal agency within the United States Department of Health and 
Human Services responsible for overseeing and directing Medicare and 
Medicaid, or its successor. 

(5) Charity care--The unreimbursed cost to a hospital of 
providing, funding, or otherwise financially supporting health care ser-
vices on an inpatient or outpatient basis to indigent individuals, either 
directly or through other nonprofit or public outpatient clinics, hospi-
tals, or health care organizations. A hospital must set the income level 
for eligibility for charity care consistent with the criteria established in 
§311.031, Texas Health and Safety Code. 

(6) Charity charges--Total amount of hospital charges for 
inpatient and outpatient services attributed to charity care in a DSH 
data year. These charges do not include bad debt charges, contractual 
allowances, or discounts given to other legally liable third-party payers. 

(7) Children's hospital--A hospital within Texas that is rec-
ognized by Medicare as a children's hospital and is exempted by Medi-
care from the Medicare prospective payment system. 

(8) Disproportionate share hospital (DSH)--A hospital 
identified by HHSC that meets the DSH program conditions of partici-
pation and that serves a disproportionate share of Medicaid or indigent 
patients. 

(9) DSH data year--A twelve-month period, two years be-
fore the DSH program year, from which HHSC will compile data to 
determine DSH program qualification and payment. 

(10) DSH program year--The twelve-month period begin-
ning October 1 and ending September 30. 

(11) Dually eligible patient--A patient who is simultane-
ously eligible for Medicare and Medicaid. 

(12) Governmental entity--A state agency or a political 
subdivision of the state. A governmental entity includes a hospital 
authority, hospital district, city, county, or state entity. 

(13) HHSC--The Texas Health and Human Services Com-
mission or its designee. 

(14) Hospital-specific limit--The maximum amount during 
a program year that a hospital may receive in reimbursement for the 
cost of providing services to individuals who are Medicaid eligible or 
uninsured. The hospital-specific limit is calculated using the method-
ology described in §355.8066 of this title (relating to Hospital-Specific 
Limit Methodology). 

(15) Independent certified audit--An audit that is con-
ducted by an auditor that operates independently from the Medicaid 
agency and the audited hospitals and that is eligible to perform the 
DSH audit required by CMS. 

(16) Indigent individual--An individual classified by a hos-
pital as eligible for charity care. 

(17) Inpatient day--Each day that an individual is an inpa-
tient in the hospital, whether or not the individual is in a specialized 
ward and whether or not the individual remains in the hospital for lack 
of suitable placement elsewhere. The term includes observation days, 
rehabilitation days, psychiatric days, and newborn days. The term does 
not include swing bed days or skilled nursing facility days. 

(18) Inpatient revenue--Amount of gross inpatient revenue 
derived from the most recent completed Medicaid cost report or re-
ports related to the applicable DSH data year. Gross inpatient revenue 
excludes revenue related to the professional services of hospital-based 
physicians, swing bed facilities, skilled nursing facilities, intermediate 
care facilities, other nonhospital revenue, and revenue not identified by 
the hospital. 

(19) Institution for mental diseases (IMD)--A hospital that 
is primarily engaged in providing psychiatric diagnosis, treatment, or 
care of individuals with mental illness. 

(20) Low-income days--Number of inpatient days at-
tributed to indigent patients. 

(21) Low-income utilization rate--A DSH qualification cri-
terion calculated as described in subsection (d)(2) of this section. 

(22) Mean Medicaid inpatient utilization rate--The average 
of Medicaid inpatient utilization rates for all hospitals that have re-
ceived a Medicaid payment for an inpatient claim, other than a claim 
for a dually eligible patient, that was adjudicated during the relevant 
DSH data year. 

(23) Medicaid contractor--Fiscal agents and managed care 
organizations with which HHSC contracts to process data related to the 
Medicaid program. 

(24) Medicaid cost report--Hospital and Hospital Health 
Care Complex Cost Report (Form CMS 2552), also known as the Medi-
care cost report. 

(25) Medicaid hospital--A hospital meeting the qualifica-
tions set forth in §354.1077 of this title (relating to Provider Participa-
tion Requirements) to participate in the Texas Medicaid program. 

(26) Medicaid inpatient utilization rate--A DSH qualifica-
tion criterion calculated as described in subsection (d)(1) of this section. 

(27) MSA--Metropolitan Statistical Area as defined by the 
United States Office of Management and Budget. MSAs with popu-
lations greater than or equal to 137,000, according to the most recent 
decennial census, are considered "the largest MSAs." 

(28) Obstetrical services--The medical care of a woman 
during pregnancy, delivery, and the post-partum period provided at the 
hospital listed on the DSH application. 

(29) PMSA--Primary Metropolitan Statistical Area as de-
fined by the United States Office of Management and Budget. 

(30) Public funds--Funds derived from taxes, assessments, 
levies, investments, and other public revenues within the sole and un-
restricted control of a governmental entity. Public funds do not include 
gifts, grants, trusts, or donations, the use of which is conditioned on 
supplying a benefit solely to the donor or grantor of the funds. 
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(31) Ratio of cost-to-charges (inpatient only)--A ratio that 
covers all applicable hospital costs and charges relating to inpatient 
care. This ratio does not distinguish between payer types such as Medi-
care, Medicaid, or private pay. 

(32) Ratio of cost-to-charges (inpatient and outpatient)--A 
Medicaid cost report-derived cost center ratio that covers all applicable 
hospital costs and charges relating to patient care, inpatient and outpa-
tient. This ratio is used in calculating the hospital-specific limit and 
does not distinguish between payer types such as Medicare, Medicaid, 
or private pay. 

(33) Rural hospital--A hospital located outside an MSA or 
a PMSA. 

(34) State chest hospital--A public health facility operated 
by the Department of State Health Services designated for the care and 
treatment of patients with tuberculosis. 

(35) State-owned teaching hospital--A hospital owned and 
operated by a state university or other state agency. 

(36) Third-party coverage--Creditable insurance coverage 
consistent with the definitions in 45 Code of Federal Regulations (CFR) 
Parts 144 and 146, or coverage based on a legally liable third-party 
payer. 

(37) Total Medicaid inpatient days--Total number of inpa-
tient days based on adjudicated claims data for covered services for the 
relevant DSH data year. 

(A) The term includes: 

(i) Medicaid-eligible days of care adjudicated by 
managed care organizations; 

(ii) days that were denied payment for spell-of-ill-
ness limitations; 

(iii) days attributable to individuals eligible for 
Medicaid in other states, including dually eligible patients; 

(iv) days with adjudicated dates during the period; 
and 

(v) days for dually eligible patients for purposes of 
the calculation in subsection (d)(1) of this section. 

(B) The term excludes: 

(i) days attributable to Medicaid-eligible patients 
ages 21 through 64 in an IMD; 

(ii) days denied for late filing and other reasons; and 

(iii) days for dually eligible patients for purposes of 
the calculation in subsections (d)(3) and (h)(2), (3), and (5) of this sec-
tion. 

(38) Total Medicaid inpatient hospital payments--Total 
amount of Medicaid funds that a hospital received for adjudicated 
claims for covered inpatient services during the DSH data year. The 
term includes payments that the hospital received: 

(A) for covered inpatient services from managed care 
organizations; and 

(B) for patients eligible for Medicaid in other states. 

(39) Total state and local payments--Total amount of state 
and local payments that a hospital received for inpatient care during 
the DSH data year. The term includes payments under state and local 
programs that are funded entirely with state general revenue funds and 

state or local tax funds, such as County Indigent Health Care, Children 
with Special Health Care Needs, and Kidney Health Care. The term 
excludes payment sources that contain federal dollars such as Medic-
aid payments, Children's Health Insurance Program (CHIP) payments 
funded under Title XXI of the Social Security Act, Substance Abuse 
and Mental Health Services Administration, Ryan White Title I, Ryan 
White Title II, Ryan White Title III, and contractual discounts and al-
lowances related to TRICARE, Medicare, and Medicaid. 

(40) Urban hospital--A hospital located inside an MSA or 
PMSA. 

(41) Urban public hospital--An urban hospital that is 
owned by or under a lease contract with one of the following entities: 
the Dallas County Hospital District, the Ector County Hospital Dis-
trict, the El Paso County Hospital District, the Harris County Hospital 
District, the Lubbock County Hospital District, the Tarrant County 
Hospital District, Central Health, or University Health System. 

(c) Eligibility. To be eligible to participate in the DSH pro-
gram, a hospital must: 

(1) be enrolled as a Medicaid hospital in the State of Texas; 

(2) have received a Medicaid payment for an inpatient 
claim, other than a claim for a dually eligible patient, that was adjudi-
cated during the relevant DSH data year; and 

(3) apply annually by completing the application packet re-
ceived from HHSC by the deadline specified in the packet. 

(A) Only a hospital that meets the condition specified 
in paragraph (2) of this subsection will receive an application packet 
from HHSC. 

(B) The application may request self-reported data that 
HHSC deems necessary to determine each hospital's eligibility. HHSC 
may audit self-reported data. 

(C) A hospital that fails to submit a completed applica-
tion by the deadline specified by HHSC will not be eligible to partic-
ipate in the DSH program in the year being applied for or to appeal 
HHSC's decision. 

(D) For purposes of DSH eligibility, a multi-site hospi-
tal is considered one provider unless it submits separate Medicaid cost 
reports for each site. If a multi-site hospital submits separate Medicaid 
cost reports for each site, for purposes of DSH eligibility, it must sub-
mit a separate DSH application for each eligible site. 

(E) HHSC will consider a merger of two or more hos-
pitals for purposes of the DSH program for any hospital that submits 
a CMS tie-in notice prior to the deadline for submission of the DSH 
application. Otherwise, HHSC will determine the merged entity's eli-
gibility for the subsequent DSH program year. Until the time that the 
merged hospitals are determined eligible for payments as a merged hos-
pital, each of the merging hospitals will continue to receive any DSH 
payments to which it was entitled prior to the merger. 

(d) Qualification. For each DSH program year, in addition to 
meeting the eligibility requirements, applicants must meet at least one 
of the following qualification criteria, which are determined using in-
formation from a hospital's application or from HHSC's Medicaid con-
tractors, as specified by HHSC: 

(1) Medicaid inpatient utilization rate. A hospital's inpa-
tient utilization rate is calculated by dividing the hospital's total Med-
icaid inpatient days by its total inpatient census days for the DSH data 
year. 
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(A) Rural hospital: A rural hospital must have a Med-
icaid inpatient utilization rate greater than the mean Medicaid inpatient 
utilization rate for all Medicaid hospitals. 

(B) Urban hospital: An urban hospital must have a 
Medicaid inpatient utilization rate that is at least one standard deviation 
above the mean Medicaid inpatient utilization rate for all Medicaid 
hospitals. 

(2) Low-income utilization rate. A hospital must have a 
low-income utilization rate greater than 25 percent. 

(A) The low-income utilization rate is the sum (ex-
pressed as a percentage) of the fractions calculated in clauses (i) and 
(ii) of this subparagraph: 

(i) The sum of the total Medicaid inpatient hospital 
payments and the total state and local payments paid to the hospital 
for inpatient care in the DSH data year, divided by a hospital's gross 
inpatient revenue multiplied by the hospital's ratio of cost-to-charges 
(inpatient only) for the same period: (Total Medicaid Inpatient Hospital 
Payments + Total State and Local Payments)/(Gross Inpatient Revenue 
x Ratio of Costs to Charges). 

(ii) Inpatient charity charges in the DSH data year 
minus the amount of payments for inpatient hospital services received 
directly from state and local governments, excluding all Medicaid pay-
ments, in the DSH data year, divided by the gross inpatient revenue 
in the same period: (Total Inpatient Charity Charges - Total State and 
Local Payments)/Gross Inpatient Revenue. 

(B) HHSC will determine the ratio of cost-to-charges 
(inpatient only) by using information from the appropriate worksheets 
of each hospital's Medicaid cost report or reports that correspond to the 
DSH data year. In the absence of a Medicaid cost report for that period, 
HHSC will use the latest available submitted Medicaid cost report or 
reports. 

(3) Total Medicaid inpatient days. 

(A) A hospital must have total Medicaid inpatient days 
at least one standard deviation above the mean total Medicaid inpatient 
days for all hospitals participating in the Medicaid program, except; 

(B) A hospital in an urban county with a population of 
290,000 persons or fewer, according to the most recent decennial cen-
sus, must have total Medicaid inpatient days at least 70 percent of the 
sum of the mean total Medicaid inpatient days for all hospitals in this 
subset plus one standard deviation above that mean. 

(C) Days for dually eligible patients are not included in 
the calculation of total Medicaid inpatient days under this paragraph. 

(4) Children's hospitals, state-owned teaching hospitals, 
and state chest hospitals. Children's hospitals, state-owned teaching 
hospitals, and state chest hospitals that do not otherwise qualify as 
disproportionate share hospitals will be deemed disproportionate share 
hospitals. 

(5) Merged hospitals. Merged hospitals are subject to sub-
section (c)(3)(E) of this section. HHSC will aggregate the data used to 
determine qualification under this subsection from the merged hospi-
tals to determine whether the single Medicaid provider that results from 
the merger qualifies as a Medicaid disproportionate share hospital. 

(e) Conditions of participation. HHSC will require each hos-
pital to meet and continue to meet for each DSH program year the fol-
lowing conditions of participation: 

(1) Two-physician requirement. 

(A) In accordance with Social Security Act 
§1923(e)(2), a hospital must have at least two licensed physicians 
(doctor of medicine or osteopathy) who have hospital staff privileges 
and who have agreed to provide nonemergency obstetrical services to 
individuals who are entitled to medical assistance for such services. 

(B) Subparagraph (A) of this paragraph does not apply 
if the hospital: 

(i) serves inpatients who are predominantly under 
18 years of age; or 

(ii) was operating but did not offer nonemergency 
obstetrical services as of December 22, 1987. 

(C) A hospital must certify on the DSH application that 
it meets the conditions of either subparagraph (A) or (B) of this para-
graph, as applicable, at the time the DSH application is submitted. 

(2) Medicaid inpatient utilization rate. At the time of quali-
fication and during the DSH program year, a hospital must have a Med-
icaid inpatient utilization rate, as calculated in subsection (d)(1) of this 
section, of at least one percent. 

(3) Trauma system. 

(A) The hospital must be in active pursuit of desig-
nation or have obtained a trauma facility designation as defined in 
§780.004 and §§773.111 - 773.120, Texas Health and Safety Code, 
respectively, and consistent with 25 TAC §157.125 (relating to Re-
quirements for Trauma Facility Designation) and §157.131 (relating 
to the Designated Trauma Facility and Emergency Medical Services 
Account). A hospital that has obtained its trauma facility designation 
must maintain that designation for the entire DSH program year. 

(B) HHSC will receive an annual report from the Office 
of EMS/Trauma Systems Coordination regarding hospital participation 
in regional trauma system development, application for trauma facility 
designation, and trauma facility designation or active pursuit of desig-
nation status before final qualification determination for interim DSH 
payments. HHSC will use this report to confirm compliance with this 
condition of participation by a hospital applying for DSH funds. 

(4) Maintenance of local funding effort. A hospital district 
in one of the state's largest MSAs or in a PMSA must not reduce local 
tax revenues to its associated hospitals as a result of disproportionate 
share funds received by the hospital. For this provision to apply, the 
hospital must have more than 250 licensed beds. 

(5) Retention of and access to records. A hospital must re-
tain and make available to HHSC and its designee records and account-
ing systems related to DSH data for at least five years from the start of 
each DSH program year in which the hospital qualifies, or until an open 
audit is completed, whichever is later. 

(6) Compliance with audit requirements. A hospital must 
agree to comply with the audit requirements described in subsection 
(o) of this section. 

(7) Merged hospitals. Merged hospitals are subject to sub-
section (c)(3)(E) of this section. If HHSC receives the CMS tie-in no-
tice prior to the deadline for submission of the DSH application, the 
merged entity must meet all conditions of participation. If HHSC does 
not receive the CMS tie-in notice prior to the deadline for submission of 
the DSH application, any proposed merging hospitals that are receiving 
DSH payments must continue to meet all conditions of participation as 
individual hospitals to continue receiving DSH payments for the re-
mainder of the DSH program year. 

(8) A hospital receiving payments under this section must 
notify HHSC's Rate Analysis Department within 30 days of changes 
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in ownership, operation, provider identifier, designation as a trauma 
facility or as a children's hospital, or any other change that may affect 
the hospital's continued eligibility, qualification, or compliance with 
DSH conditions of participation. At the request of HHSC, the hospital 
must submit any documentation supporting the change. 

(f) Hospital-specific limit calculation. HHSC uses the 
methodology described in §355.8066 of this title to calculate an 
interim hospital-specific limit for each Medicaid hospital that applies 
to receive payments under this section, and a final hospital-specific 
limit for each hospital that receives payments under this section. 

(g) Distribution of available DSH funds. HHSC will distribute 
the available DSH funds as defined in subsection (b)(2) of this section 
among eligible, qualifying DSH hospitals using the following priori-
ties: 

(1) State-owned teaching hospitals and state chest hospi-
tals. HHSC may reimburse state-owned teaching hospitals and state 
chest hospitals an amount less than or equal to their interim hospi-
tal-specific limits. 

(2) IMDs. 

(A) Aggregate payments made to IMD facilities 
statewide are subject to federally mandated reimbursement limits for 
IMD facilities. 

(B) State-owned IMDs. 

(i) From the amount determined in subpara-
graph (A) of this paragraph, HHSC will deduct the amount of the 
Non-State-Owned IMD Pool determined in subparagraph (C)(i) of 
this paragraph to derive the amount available for distribution to 
state-owned IMDs. 

(ii) A state-owned IMD that satisfies the DSH re-
quirements will receive 100 percent of its interim hospital-specific limit 
within the amount determined in clause (i) of this subparagraph. If the 
amount described in clause (i) of this subparagraph is not sufficient to 
fully fund all state-owned IMDs to their interim hospital-specific lim-
its, HHSC will pay all such IMDs proportionately based on each IMD's 
percentage of the total interim hospital-specific limit for all such IMDs. 

(C) Non-state-owned IMDs. 

(i) The aggregate amount available for distribution 
to non-state-owned IMDs (the Non-State-Owned IMD Pool) is limited 
to 1.88% of the amount described in subparagraph (A) of this para-
graph. 

(ii) Payment to each non-state-owned IMD will be 
proportionately reduced: 

(I) to stay within the limitations described in 
clause (i) of this subparagraph; or 

(II) if a governmental entity does not trans-
fer sufficient intergovernmental transfer funds (IGT) to fund all 
non-state-owned IMDs to the amount described in clause (i) of this 
subparagraph. 

(iii) For DSH program year 2012, the amount of the 
Non-State-Owned IMD Pool determined in clause (i) of this subpara-
graph for all non-state-owned IMDs has already been paid, so non-
state-owned IMDs will not receive additional DSH payments for the 
program year. 

(3) Other non-state hospitals. HHSC distributes the re-
maining available DSH funds, if any, to other qualifying hospitals 
using the methodology described in subsection (h) of this section. 

The remaining available DSH funds equal the lesser of the funds as 
defined in subsection (b)(2) of this section less funds expended under 
paragraphs (1) and (2) of this subsection or the sum of remaining 
qualifying hospitals' interim hospital-specific limits. 

(h) DSH payment calculation. 

(1) Medicaid data verification. 

(A) On or about April 15 of each year, HHSC will make 
available upon request for each Medicaid participating hospital a report 
of the hospital's adjudicated data received from Medicaid contractors 
reflecting the hospital's Medicaid days, Medicaid charges, and Medic-
aid payments during the DSH data year. 

(B) A hospital must communicate directly with the ap-
propriate Medicaid contractors to request correction of any data the 
hospital believes is inaccurate or incomplete. 

(C) Each Medicaid contractor will submit a final report 
to HHSC by July 15 of each year or a date specified by HHSC, which 
will include all agreed-upon corrections resulting from requests sub-
mitted by hospitals. Unless a hospital contacts HHSC pursuant to sub-
paragraph (D) of this paragraph, HHSC will use the corrected report 
for DSH calculations described in this section. 

(D) At a hospital's request, HHSC will review instances 
in which a hospital and a Medicaid contractor cannot resolve disputes 
concerning data included in or excluded from the final report. HHSC 
will make the final determination in such a case and notify the hospital 
of the final determination. 

(E) A hospital's right to request a review of eligibility, 
qualification, and estimated payment amount is addressed in subsection 
(j) of this section. 

(2) Allocation of available DSH funds by category of hos-
pital. From the amount of remaining available DSH funds determined 
in subsection (g)(3) of this section, HHSC will establish a pool amount 
for DSH payments to each of the following categories of hospital: 

(A) Children's hospitals. The amount of the Children's 
Hospital Pool is 8.36% of the amount determined in subsection (g)(3) 
of this section. 

(B) Rural hospitals. The amount of the Rural Hospital 
Pool is 5.98% of the amount determined in subsection (g)(3) of this 
section. 

(C) Urban public hospitals. The amount of the Urban 
Public Hospital Pool is 51.25% of the amount determined in subsection 
(g)(3) of this section. 

(D) Other hospitals. The amount of the pool for all hos-
pitals not described in subparagraphs (A) - (C) of this paragraph is 
34.41% of the amount determined in subsection (g)(3) of this section. 

(3) HHSC will give notice of the amounts determined in 
subsection (g)(2)(C)(i) of this section and in paragraph (2) of this sub-
section. 

(4) Distribution and payment calculation methodology for 
Children's Hospitals, Rural Hospitals, and Other Hospitals. 

(A) For each category of hospital described in para-
graphs (2)(A), (B), and (D) of this subsection, HHSC will divide the 
amount of the pool into two equal parts: 

(i) One half of the funds will reimburse each hospi-
tal in that category based on its percentage of the aggregate Medicaid 
inpatient days for all hospitals in that category. 
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(ii) One half of the funds will reimburse each hospi-
tal in that category based on its percentage of the aggregate low-income 
days for all hospitals in that category. 

(B) HHSC will calculate each hospital's total Medicaid 
inpatient days and total low-income days. 

(C) Using the results in subparagraph (B) of this para-
graph, HHSC will: 

(i) divide each hospital's total Medicaid inpatient 
days by the sum of Medicaid inpatient days for all hospitals in the 
same category to obtain a percentage; 

(ii) multiply each hospital's percentage calculated in 
clause (i) of this subparagraph by the amount determined in subpara-
graph (A)(i) of this paragraph; 

(iii) divide each hospital's total low-income days by 
the sum of low-income days for all hospitals in the same category to 
obtain a percentage; 

(iv) multiply each hospital's percentage calculated in 
clause (iii) of this subparagraph by the amount determined in subpara-
graph (A)(ii) of this paragraph; and 

(v) sum the results of clauses (ii) and (iv) of this 
subparagraph to determine each hospital's projected annual payment 
amount. 

(I) The projected annual payment amount may 
not exceed a hospital's interim hospital-specific limit. 

(II) Any amount above a hospital's interim hos-
pital-specific limit will be redistributed to other hospitals as described 
in paragraph (7) of this subsection. 

(5) Distribution and payment calculation methodology for 
urban public hospitals. For the hospitals described in paragraph (2)(C) 
of this subsection, HHSC will: 

(A) sum the low-income days for all hospitals in that 
category; 

(B) divide each hospital's low income days by the result 
in subparagraph (A) of this paragraph; and 

(C) multiply the result in subparagraph (B) of this para-
graph by the pool amount from paragraph (2)(C) of this subsection to 
determine the projected annual payment amount for each hospital in 
that category. 

(i) The projected annual payment amount may not 
exceed a hospital's interim hospital-specific limit. 

(ii) Any amount above a hospital's interim hospital-
specific limit will be redistributed to other hospitals as described in 
paragraph (7) of this subsection. 

(6) Reconciliation of 2012 DSH payments. For DSH 
program year 2012, HHSC will reduce the projected annual pay-
ment amount determined in paragraphs (4)(C)(v) and (5)(C)of this 
subsection by the amount of all DSH payments already received by 
the hospital for the program year to determine a remaining interim 
payment amount. If the amount of the DSH payments already received 
equals or exceeds the projected annual payment amount: 

(A) the hospital will not receive additional DSH funds 
for the program year; 

(B) remaining interim DSH payments to remaining hos-
pitals in that category will be reduced as follows. HHSC will: 

(i) sum the remaining interim payment amounts for 
all such hospitals; 

(ii) divide each such hospital's remaining interim 
payment amount by the result of clause (i) of this subparagraph; 

(iii) for each hospital described in subparagraph 
(A) of this paragraph, subtract the hospital's projected annual payment 
amount as determined in paragraph (4)(C)(v) or (5)(C) of this sub-
section as appropriate from the amounts already paid to the hospital. 
Sum the results of this calculation for all hospitals described in 
subparagraph (A) of this paragraph; 

(iv) multiply the result of clause (ii) of this subpara-
graph for each hospital by the result of clause (iii) of this subparagraph; 

(v) subtract the result of clause (iv) of this subpara-
graph from the hospital's remaining interim payment amount to derive 
a payment amount. 

(7) Redistribution of amounts in excess of hospital-specific 
limits. In the event that the projected annual payment amount calcu-
lated in paragraphs (4)(C) and (5)(C) of this subsection exceeds a hos-
pital's interim hospital-specific limit, the payment amount will be re-
duced to the interim hospital-specific limit. For each category of hospi-
tal described in paragraph (2) of this subsection, HHSC will separately 
sum all resulting excess funds and redistribute that amount to qualify-
ing hospitals in that category that have projected payments below their 
interim hospital-specific limits. For each such hospital, HHSC will: 

(A) subtract the hospital's projected DSH payment from 
its interim hospital-specific limit; 

(B) sum the results of subparagraph (A) of this para-
graph for all hospitals in the same category; and 

(C) compare the sum from subparagraph (B) of this 
paragraph to the total excess funds calculated for the category of 
hospital. 

(i) If the sum of subparagraph (B) of this paragraph 
is less than or equal to the total excess funds, HHSC will pay all such 
hospitals up to their interim hospital-specific limit and any remaining 
excess funds will be allocated to the other categories of hospitals de-
scribed in this subsection. 

(ii) If the sum of subparagraph (B) of this paragraph 
is greater than the total excess funds, HHSC will calculate payments to 
all such hospitals as follows: 

(I) Divide the result of subparagraph (A) of this 
paragraph for each hospital by the sum from subparagraph (B) of this 
paragraph. 

(II) Multiply the ratio from subclause (I) of this 
clause by the sum of the excess funds from all hospitals in the same 
category. 

(III) Add the result of subclause (II) of this clause 
to the projected DSH payment for that hospital. 

(8) Reallocating funds if hospital closes, loses its license 
or eligibility. If a hospital that is receiving DSH funds closes, loses its 
license, or loses its Medicare or Medicaid eligibility during a DSH pro-
gram year, HHSC will reallocate that hospital's disproportionate share 
funds going forward among all DSH hospitals in the same category that 
are eligible for additional payments. 

(i) Hospital located in a federal natural disaster area. A hospi-
tal that is located in a county that is declared a federal natural disaster 
area and that was participating in the DSH program at the time of the 
natural disaster may request that HHSC determine its DSH qualifica-
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tion and interim reimbursement payment amount under this subsection 
for subsequent DSH program years. The following conditions and pro-
cedures will apply to all such requests received by HHSC: 

(1) The hospital must submit its request in writing to HHSC 
with its annual DSH application. 

(2) If HHSC approves the request, HHSC will determine 
the hospital's DSH qualification using the hospital's data from the DSH 
data year prior to the natural disaster. However, HHSC will calculate 
the one percent Medicaid minimum utilization rate, the interim hospi-
tal-specific limit, and the payment amount using data from the DSH 
data year. The final hospital-specific limit will be computed based on 
the actual data for the DSH program year. 

(3) HHSC will notify the hospital of the qualification and 
interim reimbursement. 

(j) Review of HHSC determination of eligibility, qualification, 
and estimated payment amount. 

(1) Prior to the first payment of the DSH program year, 
HHSC will notify each hospital that applied to participate in the DSH 
program whether it is eligible and qualified to participate. An eligible 
hospital will be notified of its estimated annual DSH allocation, cal-
culated as described in subsections (g)(1) - (2) and (h)(2) - (6) of this 
section. 

(2) A hospital that either does not qualify or disputes the 
payment amount may request a review by HHSC in accordance with 
paragraph (3) of this subsection. Initial qualification determinations 
and estimated payment amounts for all hospitals may change depend-
ing on the outcome of the review. 

(3) Except as specified in paragraph (6) of this subsection, 
a request for review must be submitted in writing to HHSC within 15 
calendar days of the date the hospital received the notification under 
this subsection. 

(A) The written request for review and all supporting 
documentation must be sent to HHSC's Director of Hospital Reim-
bursement, Rate Analysis Department. 

(B) The request must allege the specific factual or cal-
culation errors the hospital contends HHSC made that, if corrected, 
would result in the hospital's qualifying for payments or receiving a 
more accurate payment amount. 

(C) A hospital may not base a request for review on a 
claim that the data the hospital or a Medicaid contractor submitted to 
HHSC is incorrect or incomplete unless such incorrect or incomplete 
data would result in an inappropriate qualification or payment to the 
hospital. 

(i) The hospital will have an opportunity to resolve 
disputed data with the Medicaid contractor under subsection (h)(1) of 
this section. 

(ii) HHSC may require supporting documentation 
when a hospital requests a review based on data submitted with and 
certified in a hospital's original DSH application. 

(iii) HHSC may require an independent third party 
audit of the revised data to be paid for by the hospital requesting the 
review. The audit must be performed within the time frame determined 
by HHSC. 

(D) The request may not dispute HHSC's eligibility, 
qualification, or payment methodologies. 

(E) Within 30 calendar days of the date of the notifica-
tion, the hospital must submit documentation supporting its allegations. 

(4) The review is: 

(A) limited to the hospital's allegations of factual or cal-
culation errors; 

(B) supported by documentation submitted by the hos-
pital or used by HHSC in making its original determination; 

(C) solely a data review; and 

(D) not an adversarial hearing. 

(5) HHSC will notify the hospital of the results of the re-
view. 

(6) HHSC will not consider requests for review submitted 
after the deadline specified in paragraph (3) of this subsection unless 
HHSC subsequently notifies a hospital that it no longer qualifies for 
DSH funding. In that case, the hospital may request a review in accor-
dance with paragraph (3) of this subsection. 

(k) Disproportionate share funds held in reserve. 

(1) If HHSC has reason to believe that a hospital is not in 
compliance with the conditions of participation listed in subsection (e) 
of this section, HHSC will notify the hospital of possible noncompli-
ance. Upon receipt of such notice, the hospital will have 30 calendar 
days to demonstrate compliance. 

(2) If the hospital demonstrates compliance within 30 cal-
endar days, HHSC will not hold the hospital's DSH payments in re-
serve. 

(3) If the hospital fails to demonstrate compliance within 
30 calendar days, HHSC will notify the hospital that HHSC is holding 
the hospital's DSH payments in reserve. HHSC will release the funds 
corresponding to any period for which a hospital subsequently demon-
strates that it was in compliance. HHSC will not make DSH payments 
for any period in which the hospital is out of compliance with the con-
ditions of participation listed in subsection (e)(1) and (2) of this sec-
tion. HHSC may choose not to make DSH payments for any period in 
which the hospital is out of compliance with the conditions of partici-
pation listed in subsection (e)(3) - (7) of this section. 

(4) If a hospital's DSH payments are being held in reserve 
on the date of the last payment in the DSH program year, and no re-
quest for review is pending under paragraph (5) of this subsection, the 
amount of the payments is not restored to the hospital, but is divided 
proportionately among the hospitals receiving a last payment. 

(5) Hospitals that have DSH payments held in reserve may 
request a review by HHSC. 

(A) The hospital's written request for a review must: 

(i) be sent to HHSC's Director of Hospital Reim-
bursement, Rate Analysis Department; 

(ii) be received by HHSC within 15 calendar days 
after notification that the hospital's DSH payments are held in reserve; 
and 

(iii) contain specific documentation supporting its 
contention that it is in compliance with the conditions of participation. 

(B) The review is: 

(i) limited to allegations of noncompliance with 
conditions of participation; 

(ii) limited to a review of documentation submitted 
by the hospital or used by HHSC in making its original determination; 
and 
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(iii) not conducted as an adversarial hearing. 

(C) HHSC will conduct the review and notify the hos-
pital requesting the review of the results. 

(l) Recovery of DSH funds. Notwithstanding any other provi-
sion of this section, HHSC will recoup any overpayment of DSH funds 
made to a hospital, including an overpayment that results from HHSC 
error or that is identified in an audit. 

(1) If the overpayment occurred prior to the effective date 
of this section, recovered funds will be redistributed proportionately to 
DSH hospitals that are eligible for additional payments for the program 
year in which the overpayment occurred. 

(2) If the overpayment occurred on or after the effective 
date of this section, recovered funds will be redistributed proportion-
ately to DSH hospitals in the same category that are eligible for ad-
ditional payments for the program year in which the overpayment oc-
curred. If there are no hospitals in the same category eligible for ad-
ditional payments for that program year, any remaining funds will be 
distributed proportionately among all hospitals eligible for additional 
payments. 

(m) Failure to provide supporting documentation. HHSC will 
exclude data from DSH calculations under this section if a hospital fails 
to maintain and provide adequate documentation to support that data. 

(n) Voluntary withdrawal from the DSH program. 

(1) HHSC will recoup all DSH payments made during the 
same DSH program year to a hospital that voluntarily terminates its par-
ticipation in the DSH program. HHSC will redistribute the recouped 
funds according to the distribution methodology described in subsec-
tion (l) of this section. 

(2) A hospital that voluntarily terminates from the DSH 
program will be ineligible to receive payments for the next DSH pro-
gram year after the hospital's termination. 

(3) If a hospital does not apply for DSH funding in the DSH 
program year following a DSH program year in which it received DSH 
funding, even though it would have qualified for DSH funding in that 
year, the hospital will be ineligible to receive payments for the next 
DSH program year after the year in which it did not apply. 

(4) The hospital may reapply to receive DSH payments in 
the second DSH program year after the year in which it did not apply. 

(o) Audit process. 

(1) Independent certified audit. HHSC is required by the 
Social Security Act (Act) to annually complete an independent certi-
fied audit of each hospital participating in the DSH program in Texas. 
Audits will comply with all applicable federal law and directives, in-
cluding the Act, the Omnibus Budget and Reconciliation Act of 1993 
(OBRA '93), the Medicare Prescription Drug, Improvement and Mod-
ernization Act of 2003 (MMA), pertinent federal rules, and any amend-
ments to such provisions. 

(A) Each audit report will contain the verifications set 
forth in 42 CFR §455.304(d). 

(B) The sources of data utilized by HHSC, the hospitals, 
and the independent auditors to complete the DSH audit and report 
include: 

(i) The Medicaid cost report; 

(ii) Medicaid Management Information System 
data; and 

(iii) Hospital financial statements and other au-
ditable hospital accounting records. 

(C) A hospital must provide HHSC or the independent 
auditor with the necessary information in the time specified by HHSC 
or the independent auditor. A complete, detailed listing of all informa-
tion required by the independent auditor is available on HHSC's web-
site. 

(D) A hospital that fails to provide requested informa-
tion or to otherwise comply with the independent certified audit re-
quirements may be subject to a withholding of Medicaid dispropor-
tionate share payments or other appropriate sanctions. 

(E) HHSC will recoup any overpayment of DSH funds 
made to a hospital that is identified in the independent certified au-
dit and will redistribute the recouped funds to DSH providers that are 
eligible for additional payments subject to their final hospital-specific 
limits, as described in subsection (l) of this section. 

(F) Review of preliminary audit finding of overpay-
ment. 

(i) Before finalizing the audit, HHSC will notify 
each hospital that has a preliminary audit finding of overpayment. 

(ii) A hospital that disputes the finding or the amount 
of the overpayment may request a review in accordance with the fol-
lowing procedures. 

(I) A request for review must be received by 
HHSC's Director of Hospital Reimbursement, Rate Analysis Depart-
ment, in writing by regular mail, hand delivery or special mail delivery, 
from the hospital within 30 calendar days of the date the hospital 
receives the notification described in clause (i) of this subparagraph. 

(II) The request must allege the specific factual 
or calculation errors the hospital contends the auditors made that, if 
corrected, would change the preliminary audit finding. 

(III) All documentation supporting the request 
for review must accompany the written request for review or the 
request will be denied. 

(IV) The request for review may not dispute the 
federal audit requirements or the audit methodologies. 

(iii) The review is: 

(I) limited to the hospital's allegations of factual 
or calculation errors; 

(II) solely a data review based on documentation 
submitted by the hospital with its request for review or that was used 
by the auditors in making the preliminary finding; and 

(III) not an adversarial hearing. 

(iv) HHSC will submit to the auditors all requests 
for review that meet the procedural requirements described in clause 
(ii) of this subparagraph. 

(I) If the auditors agree that a factual or calcula-
tion error occurred and change the preliminary audit finding, HHSC 
will notify the hospital of the revised finding. 

(II) If the auditors do not agree that a factual or 
calculation error occurred and do not change the preliminary audit find-
ing, HHSC will notify the hospital that the preliminary finding stands 
and will initiate recoupment proceedings as described in this section. 

(2) Additional audits. HHSC may conduct or require addi-
  tional audits.
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♦ ♦ ♦ 

♦ ♦ ♦ 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on August 30, 2012. 
TRD-201204576 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Effective date: September 19, 2012 
Proposal publication date: April 20, 2012 
For further information, please call: (512) 424-6900 

TITLE 4. AGRICULTURE 

PART 1. TEXAS DEPARTMENT OF 
AGRICULTURE 

CHAPTER 7. PESTICIDES 
SUBCHAPTER H. STRUCTURAL PEST 
CONTROL SERVICE 
DIVISION 2. LICENSES 
4 TAC §7.127 
The Texas Department of Agriculture (the department) adopts 
amendments to §7.127, concerning fees for structural pest con-
trol applicants, licensees and continuing education providers, 
without changes to the proposed text as published in the July 
27, 2012, issue of the Texas Register (37 TexReg 5530). 

The amendments are necessary to comply with changes made 
to the structural pest control program by the 82nd Texas Legis-
lature, which required that all of the costs of administering this 
program be entirely offset by revenue generated for the program. 
Since the last adoption of fees for structural pest control appli-
cants, licensees and continuing education providers in Septem-
ber 2011, the department has conducted a cost recovery analy-
sis and has determined that through continued cost cutting mea-
sures, reorganization of the department, and fiscal responsibil-
ity, the department has been able to reduce expenditures dur-
ing fiscal year 2012 below the amount appropriated for Struc-
tural Pest Control licensing, inspection and enforcement. The 
amendments to §7.127 decrease fees for structural pest control 
applicants, licensees and continuing education providers by an 
average of twenty percent. 

The amendments to §7.127 decrease fees for an original busi-
ness license and renewal of a business license from $280 to 
$224; for an original certified applicator license from $135 to 
$108; for a renewal certified applicator license from $125 to 
$100; for an original technician license from $100 to $81; for a 
renewal technician license from $95 to $76; and for a continuing 
education course from $60 to $48. 

A comment generally in support of the proposal was submitted 
by the Texas Pest Control Association. 

The amendments to §7.127 are adopted under Occupations 
Code, §1951.201, which designates the department as the 
sole authority in the state for licensing persons engaged in the 
business of structural pest control, and provides the department 
with the authority to establish fees under Occupations Code, 

Chapter 1951 in amounts reasonable and necessary to cover 
the costs of administering the department's programs and 
activities under that chapter. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on August 27, 2012. 
TRD-201204539 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Effective date: September 16, 2012 
Proposal publication date: July 27, 2012 
For further information, please call: (512) 463-4075 

TITLE 19. EDUCATION 

PART 2. TEXAS EDUCATION AGENCY 

CHAPTER 89. ADAPTATIONS FOR SPECIAL 
POPULATIONS 
SUBCHAPTER CC. COMMISSIONER'S RULES 
CONCERNING ADULT AND COMMUNITY 
EDUCATION 
19 TAC §89.1301 
The Texas Education Agency (TEA) adopts new §89.1301, 
concerning adult education. The new section is adopted with 
changes to the proposed text as published in the June 22, 2012, 
issue of the Texas Register (37 TexReg 4509). The adopted 
new section establishes a competitive procurement process for 
adult education service providers in accordance with the Texas 
Education Code (TEC), §29.2535, as added by Senate Bill (SB) 
1, 82nd Texas Legislature, First Called Session, 2011. 

SB 1, 82nd Texas Legislature, First Called Session, 2011, added 
the TEC, §29.2535, requiring the TEA to adopt rules to provide 
for a competitive procurement process to award contracts to ser-
vice providers of adult education programs. In accordance with 
the TEC, §29.2535, adopted new §89.1301, Service Provider 
Contracts for Adult Education Programs, establishes definitions 
and delineates provisions relating to the use of funds, essential 
program components, allocation of funds beginning with school 
year 2013-2014, application process, match requirements, and 
tuition and fees. The adopted new section also addresses other 
provisions, including allowable and nonallowable expenditures, 
staff development, special projects, evaluation of programs, and 
revocation and recovery of funds. 

In response to public comment, subsection (g) was modified at 
adoption to clarify provisions related to tuition and fees. 

As required by statute, the adopted new section changes the 
method for funding adult education programs by changing from 
the current allocation method specified in State Board of Edu-
cation (SBOE) rules under 19 TAC Chapter 89, Subchapter B, 
to a competitive procurement process specified in commissioner 
rule. Upon adoption, the new commissioner rule will supersede 
corresponding SBOE rules relating to funding for adult education 
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programs, which will be presented for repeal at a future SBOE 
meeting. 

The adopted new section will require that the TEA select adult 
education service providers through a competitive procurement 
process every two years. Applicants awarded grants will be re-
quired to track and report information and achievement of par-
ticipants in the federally funded adult basic education programs 
in accordance with state and federal regulations. These partic-
ipants are not public school students, but rather are individuals 
who have left or never entered the Texas public school system 
and are without a high school diploma. The TEA adult educa-
tion management information system, Texans Educating Adults 
Management System (TEAMS), is already developed and in op-
eration. All grantees, including newly awarded applicants, will 
report through TEAMS. The adopted new section has no new 
locally maintained paperwork requirements for current service 
providers. Any new service providers will be required to main-
tain student and program records. 

The TEA determined that there is no direct adverse economic 
impact for small businesses and microbusinesses; therefore, 
no regulatory flexibility analysis, specified in Texas Government 
Code, §2006.002, is required. 

The public comment period on the proposal began June 22, 
2012, and ended July 23, 2012. Following is a summary of 
public comments received and corresponding agency responses 
regarding the proposed new 19 TAC Chapter 89, Adaptations 
for Special Populations, Subchapter CC, Commissioner's Rules 
Concerning Adult and Community Education, §89.1301, Service 
Provider Contracts for Adult Education Programs. 

Comment: The Gulf Coast Workforce Board, Association for the 
Advancement of Mexican Americans, AVANCE-Houston, and 
Houston Community College commented in support of charg-
ing modest tuition and fees for adult basic education students 
who are financially able to contribute to their own education. 
The commenters stated that the option to charge tuition and 
fees would increase the capacity of the adult education system 
to train more adults while continuing to serve low-income stu-
dents. AVANCE-Houston and Houston Community College rec-
ommended striking §89.1301(g)(1), which prohibited charging 
tuition or fees for adult basic education, and adding language to 
specify that tuition and fees may be charged as established by 
local policy and that any such generated funds must be used for 
the adult education program. Houston Community College also 
commented on the importance of allowing providers the flexibil-
ity to evaluate and accommodate different student populations 
and local geographic areas based upon immediate local circum-
stances and conditions. 

Agency Response: The agency disagrees. Although the Work-
force Investment Act is silent on charging tuition and fees, state 
action is limited by Attorney General Opinion JC-0207 (2000), 
which states that a public entity may charge a fee or tuition only 
if it is specifically authorized to do so, either by statute or under 
the constitution. However, §89.1301(g) was modified at adoption 
for clarification. Proposed language in subsection (g)(1), which 
prohibited charging tuition or fees for adult basic education, and 
in subsection (g)(2), which addressed tuition and fees for adult 
secondary education, was removed. Language was added to 
subsection (g) to specify that tuition and fees for adult education 
instructional programs may not be charged without statutory au-
thorization. The language adopted in subsection (g) also spec-
ifies that any such generated funds must be used for the adult 
education instructional program. 

Comment: Houston Community College commented relating to 
the criteria used for the allocation formula. Houston Commu-
nity College stated that the language in §89.1301(d)(2)(B)(iii), 
"student and program progress made," does not refer to an ob-
jective standard or method by which one may assess whether 
a provider of service should receive a total allocation for ser-
vices rendered. Houston Community College suggested striking 
the proposed language and adding language to ensure propor-
tional distribution of funds to providers/grantees based on their 
statewide share of program and student progress outcomes. 

Agency Response: The agency disagrees and maintains lan-
guage as published as proposed. The agency intends to uti-
lize a performance-based formula for allocating adult education 
funds in the second year of the two-year competitive contracts. 
The criteria, "student and program progress made," refers to the 
state and federal performance measures that are applicable at 
the time of the allocation. This language provides the agency 
flexibility when and if the state and/or federal performance mea-
sures may be revised. 

The new section is adopted under the TEC, §29.2535, which 
authorizes the Texas Education Agency to adopt rules to provide 
for a competitive procurement process to award a contract to a 
service provider of an adult education program. 

The new section implements the TEC, §29.2535. 

§89.1301. Service Provider Contracts for Adult Education Pro-
grams. 

(a) Definitions. The following words and terms, when used 
in this section, shall have the following meanings, unless the context 
clearly indicates otherwise. 

(1) Adult education--Basic and secondary instruction and 
services for adults. 

(A) Adult basic education--Instruction in reading, writ-
ing, English, and solving quantitative problems, including functional 
context, designed for adults who: 

(i) have minimal competence in reading, writing, 
and solving quantitative problems; 

(ii) are not sufficiently competent to speak, read, or 
write the English language; or 

(iii) are not sufficiently competent to meet the re-
quirements of adult life in the United States, including employment 
commensurate with the adult's real ability. 

(B) Adult secondary education--Comprehensive sec-
ondary instruction below the college credit level in reading, writing 
and literature, mathematics, science, and social studies, including 
functional context, and instruction for adults who do not have a high 
school diploma or its equivalent. 

(2) Contact time--The cumulative sum of minutes during 
which an eligible adult student receives instructional, counseling, 
and/or assessment services by a staff member supported by federal 
and state adult education funds as documented by local attendance and 
reporting records. 

(A) Student contact time generated by volunteers may 
be accrued by the adult education program when volunteer services 
are verifiable by attendance and reporting records and volunteers meet 
requirements under §89.25 of this title (relating to Qualifications and 
Training of Staff). 

(B) Student contact hour is 60 minutes. 
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(3) Cooperative/consortium adult education program--A 
community or area partnership of educational, work force develop-
ment, and human service entities and other agencies that agree to 
collaborate for the provision of adult education and literacy services. 

(4) Eligible grant recipient--Eligible grant recipients for 
adult education programs are those entities specified in state and 
federal law. 

(5) Fiscal agent--The local entity that applies for, receives, 
and manages funds on behalf of the cooperative or adult education part-
nership. 

(6) Grantee--Recipient of award of federal and/or state 
adult education funds from the Texas Education Agency (TEA). 

(b) Use of funds. 

(1) Federal adult education and literacy funds may be used 
for programs of adult education and literacy for out-of-school individ-
uals who have attained 16 years of age and: 

(A) function at less than a secondary school completion 
level; 

(B) lack a secondary school credential; or 

(C) are unable to speak, read, or write in English. 

(2) State adult education and literacy funds are to be used 
for programs of adult education and literacy for out-of-school individ-
uals who are beyond compulsory school attendance age and: 

(A) function at less than a secondary school completion 
level; 

(B) lack a secondary school credential; or 

(C) are unable to speak, read, or write in English. 

(3) The proportion of students served who meet the re-
quirements of paragraph (1) of this subsection but do not meet the 
requirements of paragraph (2) of this subsection may not exceed the 
grantee's percentage of federal funds to the total allocation. 

(c) Essential program components. The following essential 
program components shall be provided: 

(1) adult basic education; 

(2) programs for adults who are English language learners; 

(3) adult secondary education, including programs leading 
to the achievement of a high school equivalency certificate and/or a 
high school diploma; 

(4) instructional services to improve student proficiencies 
necessary to function effectively in adult life, including accessing fur-
ther education, employment-related training, or employment; 

(5) assessment and guidance services related to paragraphs 
(1)-(4) of this subsection; and 

(6) collaboration with multiple partners in the community 
to expand the services available to adult learners and to prevent dupli-
cation of services. 

(d) Allocation of funds beginning with school year 2013-2014. 

(1) Allocation of funds in the first year of each biennium. 

(A) After federal adult education and literacy funds 
have been set aside for state administration, special projects, staff 
development, and leadership, state and federal adult education funds 
will be made available for application under a statewide competitive 

procurement process each biennium, as specified in subsection (e) of 
this section. 

(B) Funds will be allocated based on the number and 
costs of students served and the quality of services proposed in the ap-
plications submitted as determined by competitive review and ranking. 

(C) The TEA shall ensure the competitive procurement 
is conducted in accordance with all applicable policies, procedures, 
rules, and statutes governing applicable state and federal procurement 
processes. 

(2) Allocation of state and federal funds in the second year 
of each biennium. 

(A) In the second year of each biennium, after federal 
adult education and literacy funds have been set aside for state admin-
istration, special projects, staff development, and leadership, state and 
federal adult education funds shall be allocated to the service providers 
selected in the previous year through competitive procurement. 

(B) Each grantee's total allocation shall be based on the 
following components with equal weight assigned to each: 

(i) need; 

(ii) student contact hours reported; and 

(iii) student and program progress made. 

(e) Application process. The TEA shall select the adult ed-
ucation service providers through a competitive procurement process 
conducted in accordance with federal and state procurement require-
ments. 

(1) Each service provider contract will be for a two-year 
period. 

(2) An eligible entity must apply through the TEA request 
for application (RFA) process to receive a grant. 

(3) An eligible entity submitting an application on behalf 
of a consortium must agree to serve as the fiscal agent for the grant and 
will be held responsible for all compliance and audit recoveries. 

(4) An eligible entity submitting an application must meet 
all deadlines, requirements, and guidelines outlined in the RFA. 

(f) Match requirements. 

(1) Service providers shall provide and document any cash 
or in-kind match. The match must be met using non-federal (i.e., local 
or state) sources. 

(2) The cash or in-kind match may be obtained from any 
state or local source that is fairly evaluated, excluding any sources of 
federal funds. 

(3) The match may include allowable costs such as the fol-
lowing: 

(A) goods and services; 

(B) fair market value of third-party goods and services 
donated by volunteers and employees or other organizations; and 

(C) supplies, equipment, and building space not owned 
by the fiscal agent. 

(4) The grantee is required to maintain auditable records 
for all expenditures relating to the cash or in-kind match the same as 
for the funds granted through an approved application. 

(5) If public funds, other than state and federal adult edu-
cation funds, are used in the adult education instructional program, the 
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program may claim a proportionate share of the student contact time as 
the cash or in-kind match. 

(g) Tuition and fees. Tuition and fees may not be charged un-
less the entity charging them is statutorily authorized to do so. Funds 
generated by such tuition and fees shall be used for the adult education 
instructional programs. 

(h) Other provisions. 

(1) Allowable and nonallowable expenditures. Supervi-
sory and administrative costs shall not exceed 25% of the total budget. 
These costs may include supervisory payroll costs, rental of adminis-
trative space, indirect costs, and clerical costs. 

(2) Staff development and special projects. From the fed-
eral funds set aside for state administration, special projects, staff de-
velopment, and leadership, a portion of funds shall be used to provide 
training and professional development to organizations that are not cur-
rently receiving grants but are providing literacy services. 

(3) Evaluation of programs. The TEA shall evaluate adult 
education programs based on the indicators of program quality for adult 
education as defined in the RFA. 

(i) Revocation and recovery of funds. 

(1) The commissioner of education may revoke a grant 
award for the adult education grant program based on the following 
factors: 

(A) noncompliance with application assurances and/or 
the provisions of this subsection; 

(B) lack of program success as evidenced by progress 
reports and program data; 

(C) failure to participate in data collection and audits; 

(D) failure to meet performance standards specified in 
the application or in the Texas state plan for adult education approved 
by the U.S. Department of Education; or 

(E) failure to provide accurate, timely, and complete in-
formation as required by the TEA to evaluate the effectiveness of the 
adult education program. 

(2) A decision by the commissioner and the TEA to revoke 
the grant award of an adult education program is final and may not be 
appealed. 

(3) The commissioner may audit the use of grant funds and 
may recover funds against any state provided funds. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on August 31, 2012. 
TRD-201204597 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Effective date: September 20, 2012 
Proposal publication date: June 22, 2012 
For further information, please call: (512) 475-1497 

♦ ♦ ♦ 
TITLE 22. EXAMINING BOARDS 

PART 21. TEXAS STATE BOARD OF 
EXAMINERS OF PSYCHOLOGISTS 

CHAPTER 461. GENERAL RULINGS 
22 TAC §461.19 
The Texas State Board of Examiners of Psychologists adopts 
new §461.19, concerning Petition for Rulemaking, without 
changes to the proposed text published in the June 8, 2012, 
issue of the Texas Register (37 TexReg 4174) and will not be 
republished. 

The new rule is being adopted to ensure the protection and 
safety of the public. 

The new rule as adopted would bring the Board into compliance 
with Texas Government Code Annotated §2001.021. 

No comments were received regarding the adoption of the new 
rule. 

The new rule is adopted under Texas Occupations Code, Title 3, 
Subtitle I, Chapter 501, which provides the Texas State Board of 
Examiners of Psychologists with the authority to make all rules, 
not inconsistent with the Constitution and Laws of this State, 
which are reasonably necessary for the proper performance of 
its duties and regulations of proceedings before it. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on August 30, 2012. 
TRD-201204566 
Sherry L. Lee 
Executive Director 
Texas State Board of Examiners of Psychologists 
Effective date: September 19, 2012 
Proposal publication date: June 8, 2012 
For further information, please call: (512) 305-7700 

CHAPTER 463. APPLICATIONS AND 
EXAMINATIONS 
22 TAC §463.31 
The Texas State Board of Examiners of Psychologists adopts 
new §463.31, concerning Use of Titles during Practicum, Intern-
ship, and Supervised Experience When Applicant Holds Another 
License, without changes to the proposed text published in the 
June 8, 2012, issue of the Texas Register (37 TexReg 4175) and 
will not be republished. 

The new rule is being adopted to ensure the protection and 
safety of the public. 

The new rule as adopted would clarify that a person who holds 
another mental health license while completing the requirements 
for a practicum, internship or supervised experience required for 
licensure with this Board may not use the title of that license. 

No comments were received regarding the adoption of the new 
rule. 

The new rule is adopted under Texas Occupations Code, Title 3, 
Subtitle I, Chapter 501, which provides the Texas State Board of 
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Examiners of Psychologists with the authority to make all rules, 
not inconsistent with the Constitution and Laws of this State, 
which are reasonably necessary for the proper performance of 
its duties and regulations of proceedings before it. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on August 30, 2012. 
TRD-201204567 
Sherry L. Lee 
Executive Director 
Texas State Board of Examiners of Psychologists 
Effective date: September 19, 2012 
Proposal publication date: June 8, 2012 
For further information, please call: (512) 305-7700 

CHAPTER 465. RULES OF PRACTICE 
22 TAC §465.9 
The Texas State Board of Examiners of Psychologists adopts an 
amendment to §465.9, concerning Competency, with changes 
to the proposed text published in the June 8, 2012, issue of the 
Texas Register (37 TexReg 4176). 

The amendment is being adopted to ensure the protection and 
safety of the public. 

The amendment as adopted would comply with Texas Register 
formatting requirements. 

No comments were received regarding the adoption of the 
amendment. 

The amendment is adopted under Texas Occupations Code, Ti-
tle 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
ance of its duties and regulations of proceedings before it. 

465.9. Competency. 

(a) Licensees provide only services for which they have the 
ducation, skills, and training to perform competently. 

(b) Competency includes the ability to provide services con-
erning a specific individual that takes into account characteristics of 
hat individual including age, gender, ethnicity, national origin, disabil-
ty, language, and socio-economic status. 

(c) Licensees maintain current knowledge of scientific and 
rofessional information that ensures competency in every area in 
hich they provide services. 

(d) Licensees provide services in an unfamiliar area or involv-
ng new techniques only after first undertaking appropriate study and 
raining, including supervision, and/or consultation from a professional 
ompetent to provide such services. 

(e) In emerging areas in which generally recognized standards 
or preparatory training do not exist, licensees take reasonable steps to 
nsure the competence of their work and to protect patients, clients, 
esearch participants, and other affected individuals from the potential 
or harm. 
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(f) Licensees are responsible for ensuring that all individuals 
practicing under their supervision are competent to perform those ser-
vices. 

(g) Licensees who delegate performance of certain services 
such as test scoring are responsible for ensuring that the entity to whom 
the delegation is made is competent to perform those services. 

(h) Licensees who lack the competency to provide particular 
psychological services to a specific individual must withdraw and refer 
the individual to a competent appropriate service provider. 

(i) Emergency Situations. In emergencies, when licensees are 
asked to provide services to individuals for whom appropriate mental 
health services are not available and for which the licensee has not ob-
tained the necessary competence, licensees may provide such services 
only to the extent necessary to ensure that services are not denied. If 
ongoing services are provided, licensees must comply with subsection 
(d) of this section as soon as practicable or refer the patient as per sub-
section (h) of this section. 

(j) Licensees refrain from initiating or continuing to undertake 
an activity when they know or should know that there is a substan-
tial likelihood that personal problems or conflicts will prevent them 
from performing their work-related activities or producing a psycho-
logical report in a competent and timely manner. When licensees be-
come aware of such conflicts, they must immediately take appropriate 
measures, such as obtaining professional consultation or assistance in 
order to determine whether they should limit, suspend, or terminate the 
engagement in accordance with Board rule §465.21 of this title (relat-
ing to Termination of Services). 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on August 30, 2012. 
TRD-201204569 
Sherry L. Lee 
Executive Director 
Texas State Board of Examiners of Psychologists 
Effective date: September 19, 2012 
Proposal publication date: June 8, 2012 
For further information, please call: (512) 305-7700 

22 TAC §465.12 
The Texas State Board of Examiners of Psychologists adopts an 
amendment to §465.12, concerning Privacy and Confidentiality, 
without changes to the proposed text published in the June 8, 
2012, issue of the Texas Register (37 TexReg 4176) and will not 
be republished. 

The amendment is being adopted to ensure the protection and 
safety of the public. 

The amendment as adopted would comply with Texas Register 
formatting requirements. 

No comments were received regarding the adoption of the 
amendment. 

The amendment is adopted under Texas Occupations Code, Ti-
tle 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
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State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on August 30, 2012. 
TRD-201204570 
Sherry L. Lee 
Executive Director 
Texas State Board of Examiners of Psychologists 
Effective date: September 19, 2012 
Proposal publication date: June 8, 2012 
For further information, please call: (512) 305-7700 

22 TAC §465.33 
The Texas State Board of Examiners of Psychologists adopts 
an amendment to §465.33, Improper Sexual Conduct, without 
changes to the proposed text published in the June 29, 2012, 
issue of the Texas Register (37 TexReg 4780) and will not be 
republished. 

The amendment is being adopted to ensure the protection and 
safety of the public. 

The amendment as adopted would prohibit harmful, or poten-
tially harmful, relationships between licensees and current or 
former patients, and between licensees and certain categories 
of third-persons when those relationships have the potential to 
harm patients. 

A general comment was received regarding the adoption of the 
amendment. 

Comment. This individual generally supported the proposed 
amendment, but requested that the proposal be modified so 
that the prohibition against a licensee dating a client or former 
client be limited to two years after termination of services. 

Response. The Board declines to modify the proposed rule in 
this fashion. The Board believes the current wording represents 
a balanced approach that provides the public greater protection 
by making the propriety of any such relationship contingent upon 
the absence of undue influence and potential for harm, rather 
than placing a large emphasis upon the passage of time. 

Comment. This individual seeks to define the phrase "influ-
ence due to a therapeutic relationship" in conjunction with his 
requested modification. 

Response. The Board declines to adopt the definition proposed 
because it contains conflicting language and would limit the in-
tended effect of the proposed rule. 

The amendment is adopted under Texas Occupations Code, Ti-
tle 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on August 30, 2012. 
TRD-201204571 
Sherry L. Lee 
Executive Director 
Texas State Board of Examiners of Psychologists 
Effective date: September 19, 2012 
Proposal publication date: June 29, 2012 
For further information, please call: (512) 305-7700 

22 TAC §465.38 
The Texas State Board of Examiners of Psychologists adopts 
an amendment to §465.38, Psychological Services for Public 
Schools, without changes to the proposed text published in the 
June 29, 2012, issue of the Texas Register (37 TexReg 4781) 
and will not be republished. 

The amendment is being adopted to ensure the protection and 
safety of the public. 

The amendment as adopted would ensure that there is no poten-
tial conflict between the newly proposed Board rule §463.31 and 
existing Board rules concerning use of titles during a practicum, 
internship, or other supervised experience. 

No comments were received regarding the adoption of the 
amendment. 

The amendment is adopted under Texas Occupations Code, Ti-
tle 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on August 30, 2012. 
TRD-201204572 
Sherry L. Lee 
Executive Director 
Texas State Board of Examiners of Psychologists 
Effective date: September 19, 2012 
Proposal publication date: June 29, 2012 
For further information, please call: (512) 305-7700 

CHAPTER 469. COMPLAINTS AND 
ENFORCEMENT 
22 TAC §469.1 
The Texas State Board of Examiners of Psychologists adopts an 
amendment §469.1, Timeliness of Complaints, without changes 
to the proposed text published in the June 8, 2012, issue of the 
Texas Register (37 TexReg 4177) and will not be republished. 

The amendment is being adopted to ensure the protection and 
safety of the public. 

The amendment as adopted would comply with the Texas Reg-
ister formatting requirements. 
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No comments were received regarding the adoption of the 
amendment. 

The amendment is adopted under Texas Occupations Code, Ti-
tle 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on August 30, 2012. 
TRD-201204573 
Sherry L. Lee 
Executive Director 
Texas State Board of Examiners of Psychologists 
Effective date: September 19, 2012 
Proposal publication date: June 8, 2012 
For further information, please call: (512) 305-7700 

CHAPTER 470. ADMINISTRATIVE 
PROCEDURE 
22 TAC §470.21 
The Texas State Board of Examiners of Psychologists adopts an 
amendment §470.21, Disciplinary Guidelines, without changes 
to the proposed text published in the June 8, 2012, issue of the 
Texas Register (37 TexReg 4177) and will not be republished. 

The amendment is being adopted to ensure the protection and 
safety of the public. 

The amendment as adopted would ensure that all felony con-
victions involving Medicare or Medicaid fraud, regardless of 
whether the convictions are state or federal, result in revocation 
of the licensee's license. The adopted amendment further 
ensures that the licensees who receive deferred adjudication 
for a felony involving Medicare or Medicaid fraud, and who meet 
the criteria of Texas Occupations Code Annotated §53.021(d), 
may have their licenses revoked. 

No comments were received regarding the adoption of the 
amendment. 

The amendment is adopted under Texas Occupations Code, Ti-
tle 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on August 30, 2012. 
TRD-201204574 

Sherry L. Lee 
Executive Director 
Texas State Board of Examiners of Psychologists 
Effective date: September 19, 2012 
Proposal publication date: June 8, 2012 
For further information, please call: (512) 305-7700 

TITLE 28. INSURANCE 

PART 1. TEXAS DEPARTMENT OF 
INSURANCE 

CHAPTER 5. PROPERTY AND CASUALTY 
INSURANCE 
SUBCHAPTER E. TEXAS WINDSTORM 
INSURANCE ASSOCIATION 
DIVISION 10. ELIGIBILITY AND FORMS 
28 TAC §§5.4920 - 5.4926 
The commissioner of insurance adopts new 28 Texas Adminis-
trative Code §§5.4920 - 5.4926, concerning alternative eligibil-
ity for Texas Windstorm Insurance Association windstorm and 
hail insurance coverage. Sections 5.4920 - 5.4923, 5.4925 and 
5.4926 are adopted with nonsubstantive changes to the pro-
posed text published in the June 22, 2012, issue of the Texas 
Register (37 TexReg 4552) and will be republished. Section 
5.4924 is adopted without changes and will not be republished. 

REASONED JUSTIFICATION. Sections 5.4920 - 5.4926 are 
necessary to implement Insurance Code §2210.260, enacted 
in House Bill 3, 82nd Legislature, 1st Called Session, effective 
September 28, 2011. Section 2210.260 allows certain resi-
dential structures to be eligible for TWIA windstorm and hail 
insurance coverage with an alternative certification instead of 
the certificate of compliance (WPI-8) required under Insurance 
Code §2210.251. 

The sections establish structural components that qualify for an 
alternative certification, the procedure for obtaining an alterna-
tive certification, and the procedure for obtaining association in-
surance coverage under the alternative eligibility program. The 
sections also require the association to inform affected policy-
holders of the program. 

Section 5.4920(a) introduces the alternative eligibility program 
and lists the sections that create it. Although Insurance Code 
§2210.260 does not use the word "program," §§5.4920 - 5.4926 
refer to the alternative eligibility requirements and activities as 
"the alternative eligibility program." This terminology is consis-
tent with previous association insurance eligibility programs such 
as the certificate of compliance approval program addressed in 
§5.4906 of this title and the certificate of compliance transition 
program addressed in §5.4907 of this title. 

Section 5.4920(b) restates Insurance Code §2210.260(d) to 
confirm that the alternative eligibility program does not impose 
additional requirements on residential structures that are eligi-
ble for association insurance coverage under Insurance Code 
§2210.251(a), (d), (e), and (f). This would include structures 
eligible under the certificate of compliance approval program 
addressed in §5.4906 of this title, because these structures 
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were insured by the association as of September 1, 2009, and 
thus qualify for coverage under Insurance Code §2210.251(f). 

Policyholders insured under the certificate of compliance tran-
sition program addressed in §5.4907 of this title must comply 
with the alternative eligibility program requirements set out in 
§§5.4920 - 5.4926, including obtaining an alternative certifica-
tion to renew coverage after August 31, 2013. This is because 
the association did not insure these structures on September 1, 
2009. Structures covered in the certificate of compliance transi-
tion program do not need to separately enroll in the alternative 
eligibility program and do not need to obtain alternative certifica-
tion until their coverage is renewed after August 31, 2013. 

Insurance Code §2210.251(d) and (e) apply to structures built 
before 1988. Structures eligible for association coverage under 
Insurance Code §2210.251(d) and (e) must have been built be-
fore January 1, 1988, and must either have been built in an area 
governed at the time by a building code recognized by the as-
sociation or have been previously insured by an insurer autho-
rized to engage in business in this state and have a certificate of 
compliance for each repair, alteration, enlargement, or remod-
eling begun after that date. Structures eligible for association 
insurance coverage under those subsections may also qualify 
for coverage under §2210.251(f) if they were insured by the as-
sociation as of September 1, 2009. Structures not eligible for 
coverage under §2210.251(d), (e), or (f) may be eligible for cov-
erage through the alternative eligibility program. 

Section 5.4920(c) makes the alternative eligibility program 
part of the association's plan of operation. Insurance Code 
§2210.152 requires underwriting standards and application 
procedures to be part of the plan of operation. Additionally, In-
surance Code §2210.251(a) requires structures to be inspected 
or approved by the department for compliance with the plan of 
operation. 

Section 5.4921 describes the requirements for obtaining and re-
newing coverage for an eligible residential structure in the alter-
native eligibility program. Structures eligible for alternative certi-
fication are those on which initial construction began before June 
19, 2009, and for which the department has issued a WPI-8 for 
all alterations or repairs begun on or after June 19, 2009. June 
19, 2009, is the effective date of Insurance Code §2210.258 and 
compliance with that section is required by §2210.260. Under 
§2210.258, structures for which construction began on or after 
June 19, 2009, must have a WPI-8 for the initial structure and 
a WPI-8 for all alterations or repairs begun on or after June 19, 
2009, to be eligible for association insurance coverage. 

Additionally, §5.4921(3) states that a person applying for asso-
ciation insurance coverage must comply with the association's 
other eligibility and underwriting requirements. 

Finally, §5.4921(4) addresses the initial period during which per-
sons may obtain initial and renewal association insurance cov-
erage through the alternative eligibility program without first ob-
taining a certificate of compliance. This period is set forth in In-
surance Code §2210.260(d). 

Section 5.4922 states the purpose of the alternative certification 
program and the requirements for obtaining an alternative certi-
fication. 

The department anticipates that most of the applications for al-
ternative certification will result from private market withdrawals 
from the catastrophe area. Alternative eligibility program appli-
cants may seek coverage for structures which do not have all 

certificates of compliance required for the structure under Insur-
ance Code §2210.251. This will include structures with a WPI-8 
for a subsequent repair or alteration of the structure because 
their private market insurer required it. 

The building code standards for the qualifying components listed 
in §5.4924 have not changed since February 1, 2003. This is 
why §5.4922 allows a structure to be covered through the al-
ternative eligibility program based on a qualifying component on 
which the department has issued a WPI-8 based on standards in 
effect on or after February 1, 2003. Section 5.4922(b)(2) saves 
an applicant from having to replace an existing component with 
one built to the same standard simply to obtain an alternative 
certificate of compliance as required by proposed §5.4921(2). 
Because the standards under which the department issues a 
WPI-8 for the qualifying components listed in §5.9424 have not 
changed since February 1, 2003, it would be wasteful to require 
applicants to redo a repair to meet the same standard. 

Section 5.4923 lists the requirements and explains the proce-
dure for obtaining an alternative certification. An alternative cer-
tification provides evidence of insurability for association insur-
ance coverage. An applicant for association insurance cover-
age, or someone on the applicant's behalf, including a qualified 
inspector, must submit an application to the department to inform 
the department that the inspection process is beginning. After 
the inspection process is complete, the applicant must submit 
an inspection verification form if the inspector determines that 
a qualifying component complies with windstorm building code 
standards. 

Under §5.4923(b), the department must receive completed 
inspection information within six months after final inspection 
of the qualifying component as required under Insurance Code 
§2210.251(l). If the department does not receive the information 
within six months, the applicant must go through the entire 
inspection process again. 

Section 5.4923(a)(3) also allows a structure that has a previ-
ously issued certificate of compliance for a qualifying component 
to be eligible for association insurance coverage. The depart-
ment may have issued a certificate of compliance for only part 
of a structure for repair or other construction work. This situa-
tion may arise because many voluntary market insurers writing in 
the catastrophe area may have required their insureds to obtain 
a certificate of compliance on repairs and other construction. If 
the insurer has since discontinued the coverage, the person may 
need to seek association insurance coverage. A certificate of 
compliance covering a qualifying component demonstrates that 
the qualifying component was inspected and found to comply 
with applicable windstorm building code standards. Such a cer-
tificate of compliance is an acceptable way of demonstrating el-
igibility under the alternative eligibility program. 

The department may issue an alternative certification if a 
qualifying component of a structure is inspected and found to 
comply with windstorm building code standards. Windstorm 
building code standards for qualifying components are defined 
in §§5.4009 - 5.4011 of this title. 

Section 5.4924 lists and defines qualifying structural building 
components: the entire roof, windborne debris protection for all 
exterior openings, and exterior wall coverings for the entire struc-
ture. 

Insurance Code §2210.260(c) requires the commissioner to de-
termine which components qualify a structure for the alternative 
eligibility program, considering those components most proba-
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ble to generate losses for the association's policyholders and the 
cost to upgrade them. The commissioner selects the three quali-
fying components in §5.4924 on the basis of the association's re-
view of 1,605 claims received between July 1, 2011, and Decem-
ber 31, 2011. The majority of the 1,605 claims (85 percent) in-
volved roof damage and the amount paid on roof damage claims 
averaged $6,394. Nineteen percent of the claims involved dam-
age to exterior wall coverings. These claims had an average cost 
of $667. Just under eight percent of the claims involved dam-
age to exterior openings. These claims had an average cost of 
$823. In addition to the cost of damage to these three compo-
nents themselves, additional damage may result when one of the 
components is compromised. The entire roof, windborne debris 
protection for all exterior openings, and exterior wall coverings 
for the entire structure protect the entire structure. Damage to 
one of the three qualifying components in §5.4924 may result in 
additional damage to the interior of the structure or to personal 
property within it. 

The commissioner selects roofs as a qualifying structural build-
ing component because roof damage makes up such a large 
percentage of claims. Roofs are a component highly probable to 
generate losses for the association's policyholders. As required 
by Insurance Code §2210.260(c), the commissioner considered 
the cost to upgrade a qualifying structural building component as 
well as the probable losses associated with that component. For 
a 2,000 square foot house, the commissioner estimates a cost 
of between $5,000 and $8,000 to bring an entire roof into compli-
ance. This is in addition to roofing inspection costs, which may 
range from $275 to $425. Although repair or replacement of an 
entire roof may be expensive, improvement in this component 
across insured structures would lead to a significant reduction in 
claims. 

The commissioner selects exterior wall coverings for the entire 
structure as a qualifying structural building component because 
they are also likely to generate losses for the association's poli-
cyholders, although to a lesser extent than roofs. For each of the 
qualifying structural building components, costs will vary, but for 
a 2,000 square foot house, the commissioner estimates a cost of 
$10,000 to $15,000 to upgrade the entire structure's exterior wall 
coverings. The commissioner estimates inspection costs rang-
ing from $225 to $275. 

The commissioner selects windborne debris protection for all 
exterior openings as a qualifying structural building compo-
nent because it, along with the entire roof and exterior wall 
coverings, protect the building envelope, which encloses the 
entire structure. The commissioner estimates a cost of $5,000 
to $31,500 for a 2,000 square foot house. The wide range in 
costs to upgrade windborne debris protection corresponds to 
the wide range in product options. These range from manual 
shutter systems to shutter systems which can be closed by 
remote control. Inspection costs for windborne debris protection 
range from $250 to $500. Notably, §5.4924(2) excludes wood 
structural panels, including plywood and oriented strand board, 
from the category of windborne debris protection for all exte-
rior openings. An applicant may not use a previously issued 
certificate of compliance for windborne debris protection for all 
exterior openings based on the use of wood structural panels as 
windborne debris protection to obtain an alternative certification. 

Section 5.4924(2) does not authorize wood structural panels as 
compliant with building code standards for the purpose of obtain-
ing an alternative certification because of the difficulty in verifying 
their actual use in a storm. Wood structural panels must be in-

stalled over all exterior openings before a storm. Wood structural 
panels obtained at the time a policyholder applies for alternative 
certification may no longer be in good condition, may be lost, or 
may have been used for some other purpose by the time a storm 
arrives. Subject to the windstorm building code standards, wood 
structural panels will continue to qualify as windborne debris pro-
tection for the purpose of obtaining a certificate of compliance on 
an entire structure or to maintain coverage on an entire structure. 

Section 5.4925 requires the association to give affected policy-
holders as many as three written notices of the alternative certifi-
cation requirements, so policyholders have time to obtain an al-
ternative certification before August 31, 2013. The affected pol-
icyholders are those who obtained insurance through the transi-
tion program under §5.4907 of this title or under Insurance Code 
§2210.260, which creates the alternative eligibility program. On 
and after August 31, 2013, Insurance Code §2210.260(d) pro-
hibits the association from renewing coverage for a policyholder 
who does not have an alternative certification, unless the policy-
holder has coverage under §2210.251(d), (e), or (f). 

Section 5.4925(b)(1) requires the association to send a notice via 
first class mail to all affected policyholders within 30 days after 
the rules' effective date. Under §5.4925(2), the association must 
send a notice, again via first class mail, to affected policyhold-
ers at least six months before each policy's first possible renewal 
date which falls after August 30, 2013. Section 5.4925(b)(2) re-
quires the association to send the notice no earlier than February 
28, 2013. 

Under §5.4925(b)(3), the association must send a notice via first 
class mail to affected policyholders at least two months before 
each policy's first possible renewal date which falls after August 
30, 2013. Section 5.4925(b)(3) requires the association to send 
the notice no earlier than June 30, 2013. 

Pursuant to §5.4925(c), the association need not send a second 
or third notice to policyholders who have obtained an alternative 
certification. 

For example, if a policyholder obtained a policy through the tran-
sition program under §5.4907, and the policy began on August 
30, 2011, the association could not renew the policy on August 
30, 2014, if the policyholder did not have an alternative certifica-
tion by that date. Section 5.4925 would require the association 
to send a notice 30 days after the rule's effective date. The as-
sociation would send a second notice some time on or after Feb-
ruary 28, 2013, but before February 28, 2014. The association 
would send a third notice some time on or after June 30, 2013, 
but before June 30, 2014. The association would not need to 
send notices once the policyholder obtained an alternative certi-
fication. 

Although the statute does not require these notices, they are crit-
ical to informing affected policyholders that they must obtain an 
alternative certification well before the date by which they must 
do so. Policyholders who need to replace or upgrade a qualifying 
component will need sufficient time to complete the construction 
before the deadline. The notices required under this section will 
enable policyholders to plan for the possible expense and be el-
igible to renew association insurance coverage after August 30, 
2013. 

The association is the appropriate entity to give the notices be-
cause the association has the information to identify the policy-
holders who became eligible for association insurance through 
the transition program or under §2210.260. Insurance Code 
§2210.260(c) requires the department to adopt reasonable and 
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necessary rules to implement that section. Requiring these no-
tices is a reasonable and necessary way to ensure that appli-
cants and policyholders receive information about the alternative 
eligibility program so they can take necessary steps to continue 
to be eligible for association insurance coverage. 

Section 5.4926 adopts by reference three new forms for the al-
ternative eligibility program. The department needs these forms 
to efficiently process applications and inspection information. 

Nonsubstantive changes were made throughout the text to re-
vise internal references to conform to current agency style. The 
changes, however, do not materially alter issues raised in the 
proposal, introduce new subject matter, or affect persons other 
than those previously on notice. 

HOW THE SECTIONS WILL FUNCTION. Sections 5.4920 -
5.4926 establish the alternative eligibility program to implement 
Insurance Code §2210.260. The sections establish the three 
qualifying structural components that can be certified under 
the program, outline what structures are eligible for the pro-
gram under §2210.260, identify the procedure for obtaining 
an alternative certification, and establish requirements for the 
association to notify policyholders affected by §2210.260. 

SUMMARY OF COMMENTS AND AGENCY RESPONSE. 

Section 5.4921(4). 

Comment: One commenter asks that §5.4921(4) not establish 
August 31, 2012, as the date after which persons must have 
an alternative certification in order to obtain coverage under the 
alternative eligibility program. The commenter writes that Insur-
ance Code §2210.260(d) "only addresses persons insured by 
[the association] as of August 31, 2012." The commenter writes, 
"the statute does not provide a deadline to establish alternative 
eligibility through the program for people seeking initial [associ-
ation] coverage after August 31, 2012." 

The commenter also writes that establishing August 31, 2012, 
as the date after which structures must have an alternative certi-
fication places a burden on potential policyholders who are non-
renewed by their private market windstorm insurer after August 
31, 2012. Those potential policyholders, the commenter writes, 
would have to go without windstorm coverage while having a 
qualifying structural component brought up to code so as to ob-
tain alternative certification. 

The commenter requests that the deadline to obtain alternative 
certification for initial coverage through the association be ex-
tended to beyond December 1, 2012. 

Agency Response: The department declines to make the 
suggested change to §5.4921(4). Under Insurance Code 
§2210.260(d), all persons must have an alternative certification 
to get alternative eligibility coverage after August 31, 2012. 
Although Insurance Code §2210.260(d) only explicitly mentions 
persons with an insurable interest in structures insured by the 
association as of August 31, 2012, excluding structures not 
insured by the association as of August 31, 2012, leads to 
results the legislature could not have intended. 

Excluding structures not insured by the association as of August 
31, 2012, from the statute would allow those structures to qualify 
for unlimited alternative eligibility coverage without ever obtain-
ing an alternative certification. This is because §2210.260(d) 
states that persons with an insurable interest in a structure that 
is insured by the association as of August 31, 2012, must have 
an alternative certification "before the association, on or after 

August 31, 2013, may renew coverage for the structure." If 
§2210.260(d) does not apply to structures which obtain initial 
coverage with the association after August 31, 2012, then those 
structures have no requirement to obtain alternative certification 
to renew after August 31, 2013. Structures initially covered 
by the association after August 31, 2012, could continue to 
renew coverage indefinitely, without ever getting an alternative 
certification. The legislature could not have intended this result. 

Excluding structures not insured by the association as of August 
31, 2012, leads to another possible conclusion: that the legisla-
ture intended that only structures insured by the association as 
of August 31, 2012, be eligible for alternative eligibility program 
coverage. The legislature could not have intended this result, 
either. 

Persons with private market windstorm insurance whose insurer 
declines to renew after August 31, 2012, will have to have a qual-
ifying structural component brought into compliance with wind-
storm building code standards. Insurance Code §2210.260(d) 
sets August 31, 2012, as the date after which a structure must 
have an alternative certification to obtain initial association cov-
erage. 

While §5.4921(4) follows the statute, the department and the as-
sociation can work to reasonably accommodate those working to 
obtain an alternative certification, as they have historically done 
with those working to obtain a WPI-8. 

Sections 5.4920 - 5.4926 

Comment: Two commenters express support for §§5.4920 -
5.4926 as proposed. 

Agency Response: The department appreciates the supportive 
comments. 

NAMES OF THOSE COMMENTING ON THE PROPOSAL. 

For, with suggested changes: Office of Public Insurance Coun-
sel. 

For: Mayor Joe A. Adame, City of Corpus Christi, and State Rep-
resentative Todd A. Hunter, District 32. 

STATUTORY AUTHORITY. The new sections are adopted under 
Insurance Code §§2210.008, 2210.151, 2210.152, 2210.260, 
and 36.001. 

Section 2210.008(b) authorizes the commissioner to adopt rea-
sonable and necessary rules to implement Chapter 2210. Sec-
tion 2210.151 authorizes the commissioner to adopt the associ-
ation's plan of operation by rule. Section 2210.152 provides that 
the association's plan of operation provide for the efficient, eco-
nomical, fair, and nondiscriminatory administration of the asso-
ciation and include both underwriting standards and other pro-
visions the department considers necessary to implement the 
purposes of Chapter 2210. 

Section 2201.260 authorizes the commissioner to adopt rea-
sonable and necessary rules to implement this section. The 
rules adopted under §2210.260 must establish which structural 
building components are considered qualifying structural build-
ing components for the purposes of subsection (b), consider-
ing those items that are most probable to generate losses for 
the association's policyholders and the cost to upgrade those 
items. Section 36.001 provides that the commissioner of insur-
ance may adopt any rules necessary and appropriate to imple-
ment the department's powers and duties under the Insurance 
Code and other laws of the state. 
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§5.4920. Alternative Eligibility Program. 
(a) The department establishes the alternative eligibility pro-

gram to implement Insurance Code §2210.260 and to provide a means 
for a person to obtain association insurance coverage on a residential 
structure without obtaining all certificates of compliance required un-
der Insurance Code §2210.251. 

(b) The alternative eligibility program does not impose addi-
tional requirements on residential structures that are insured or insur-
able under Insurance Code §2210.251(d), (e), and (f) and §5.4906 of 
this title (relating to Certificate of Compliance Approval Program). 

(c) The following sections of this division constitute the alter-
native eligibility program, are a part of the association's plan of opera-
tion, and control over any conflicting provisions in §5.4001 of this title 
(relating to Plan of Operation): 

(1) Section 5.4921 (relating to Requirements for Obtaining 
and Renewing Alternative Eligibility Program Coverage); 

(2) Section 5.4922 (relating to Alternative Certification); 

(3) Section 5.4923 (relating to How to Obtain an Alterna-
tive Certification); 

(4) Section 5.4924 (relating to Qualifying Components); 

(5) Section 5.4925 (relating to Notice); and 

(6) Section 5.4926 (relating to Alternative Eligibility 
Forms). 

(d) The windstorm building code standards referenced in this 
division are those set out in the association's plan of operation. 

§5.4921. Requirements for Obtaining and Renewing Alternative Eli-
gibility Program Coverage. 
A residential structure is eligible for association insurance coverage 
under the alternative eligibility program if: 

(1) initial construction on the structure began before June 
19, 2009; 

(2) the department has issued a Certificate of Compliance 
(Form WPI-8) for all alterations, remodeling, enlargements, repairs, or 
additions to the structure for which construction began on or after June 
19, 2009; 

(3) the person applying for association insurance coverage 
complies with all other association eligibility and underwriting require-
ments, including maintaining the structure in an insurable condition 
and payment of premium; and 

(4) the structure has an alternative certification as defined 
in §5.4922 of this title (relating to Alternative Certification): 

(A) on and after September 1, 2012, for initial cover-
age; and 

(B) on and after August 31, 2013, for renewal coverage. 

§5.4922. Alternative Certification. 
(a) An Alternative Certification (Form WPI-12) provides ev-

idence of insurability for association insurance coverage through the 
alternative eligibility program. 

(b) The department may issue an alternative certification if a 
qualifying component, as defined in §5.4924 of this title (relating to 
Qualifying Components): 

(1) has been inspected and approved by a department in-
spector or an appointed qualified inspector, and the department has de-
termined that the qualifying component meets the windstorm building 
code standards, as set forth in the plan of operation, in effect on the day 

that the department receives the Alternative Certification Application 
(Form WPI-1-AC), except as provided in §5.4924(2)(A)(i) of this title; 
or 

(2) the department has previously issued a Certificate of 
Compliance (Form WPI-8) certifying the entire qualifying component 
and the certificate of compliance is based on windstorm building code 
standards in effect on or after February 1, 2003, except as provided in 
§5.4924(2)(A)(ii) of this title. 

(c) A department inspector or appointed qualified inspector 
must inspect the qualifying component. Only an appointed qualified 
inspector who is a Texas licensed professional engineer may inspect 
completed construction. 

§5.4923. How to Obtain an Alternative Certification. 
(a) To obtain an alternative certification, a person, or the per-

son's agent or representative, including an appointed qualified inspec-
tor, must submit the required information to the department. 

(1) Option 1: for inspections by an appointed qualified in-
spector, completed Alternative Certification Application (Form WPI-
1-AC) and Inspection Verification for Alternative Certification (Form 
WPI-2-AC); or 

(2) Option 2: for inspections by a department inspector, a 
completed Form WPI-1-AC; or 

(3) Option 3: for qualifying structural components for 
which the department previously issued a certificate of compliance, a 
completed Form WPI-1-AC; and written notice that the department 
has issued a Certificate of Compliance (Form WPI-8) for at least one 
qualifying component. 

(b) Forms WPI-1-AC and WPI-2-AC are adopted by reference 
in §5.4926 of this title (relating to Alternative Eligibility Forms). 

(c) The department must receive complete inspection informa-
tion within six months after the final inspection of the qualifying com-
ponent, under Insurance Code §2210.251(l). If the department does not 
receive the information within six months, a person may submit a new 
Form WPI-1-AC and may have the structure reinspected. The depart-
ment may issue an Alternative Certification (Form WPI-12) based on 
the second inspection. 

§5.4925. Notice. 
(a) The association must give written notice to each poli-

cyholder who obtained association insurance coverage on or after 
September 1, 2009, through: 

(1) the transition program under §5.4907 of this title (relat-
ing to Certificate of Compliance Transition Program); or 

(2) under Insurance Code §2210.260. 

(b) The association must give notice by first class mail: 

(1) to all policyholders described in subsection (a) of this 
section within 30 days after the effective date of this rule; 

(2) to each policyholder described in subsection (a) of this 
section at least six months before, but no earlier than February 28, 2013, 
the first date on which the policy may be renewed which falls after 
August 30, 2013; and 

(3) to each policyholder described in subsection (a) of this 
section at least two months before, but no earlier than June 30, 2013, 
the first date on which the policy may be renewed which falls after 
August 30, 2013. 

(c) Subsection (b) of this section does not apply to policyhold-
ers who have obtained an alternative certification; the association does 
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not need to give notice to policyholders who have obtained an alterna-
tive certification. 

(d) Each notice must: 

(1) inform policyholders that, after August 30, 2013, the 
association will not renew the insurance coverage of policyholders who 
do not have an alternative certification; 

(2) explain what an alternative certification is; 

(3) list the qualifying components; 

(4) explain how to obtain an alternative certification; 

(5) say which rules apply to alternative certifications; and 

(6) tell policyholders where they can get more information. 

§5.4926. Alternative Eligibility Forms. 
(a) The commissioner of insurance adopts by reference the fol-

lowing forms for the alternative eligibility program: 

(1) Application for Alternative Certification (Form WPI-1-
AC), effective September 1, 2012; 

(2) Inspection Verification for Alternative Certification 
(Form WPI-2-AC), effective September 1, 2012; and 

(3) Alternative Certification (Form WPI-12), effective 
September 1, 2012. 

(b) These forms are available on the department website or by 
mail from Windstorm Inspections, MC 103-1E, Texas Department of 
Insurance, 333 Guadalupe, Austin, Texas 78701, or P.O. Box 149104, 
Austin, Texas 78714-9104. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on August 30, 2012. 
TRD-201204578 
Sara Waitt 
General Counsel 
Texas Department of Insurance 
Effective date: September 19, 2012 
Proposal publication date: June 22, 2012 
For further information, please call: (512) 463-6327 

CHAPTER 8. HAZARDOUS CONDITION 
SUBCHAPTER A. HAZARDOUS 
CONDITIONS AND REMEDY OF HAZARDOUS 
CONDITIONS 
28 TAC §8.3 
The commissioner of insurance adopts amendments to the ti-
tle of 28 TAC Chapter 8 and amendments to §8.3, concern-
ing hazardous conditions for insurers. The amendments are 
adopted with nonsubstantive changes to the proposed text as 
published in the June 22, 2012, issue of the Texas Register (37 
TexReg 4558) to correct punctuation, clarify, and conform to cur-
rent agency style. 

REASONED JUSTIFICATION. The amendments to §8.3 up-
date hazardous conditions and make §8.3 consistent with the 
National Association of Insurance Commissioners Model Reg-

ulation to Define Standards and Commissioner's Authority for 
Companies Deemed to be in Hazardous Financial Condition. 
The amendments add subsection (a) to the enumerated items 
in §8.3, add to or clarify the hazardous conditions in subsection 
(a), and add new subsections (b) and (c) The amendments 
also correct punctuation, clarify, and conform to current agency 
style. The hazardous conditions enumerated in §8.3(a) do not 
conclusively indicate that an insurer is in hazardous condition. 
One or more of the conditions set forth in §8.3(a) can exist in an 
insurer which is in satisfactory condition. However, one or more 
of these conditions has often been found in an insurer which is 
unable to perform its obligations to its policyholders, claimants, 
creditors, and shareholders or has required the commissioner 
of insurance to initiate regulatory action to protect policyholders, 
claimants, creditors, and shareholders. 

HOW THE SECTION WILL FUNCTION. The amendments 
delete "Early Warning System For" from the title of Chapter 8 
and add "and Remedy of Hazardous Conditions" to the title of 
§8.3. Subsection (a) has been added to the enumerated items 
in §8.3 and hazardous conditions have been added or clarified 
in §8.3(a). 

New §8.3(b) provides that, for purposes of making a determina-
tion of an insurer's financial condition under this section, the com-
missioner may take action, including: (1) disregard any credit or 
amount receivable resulting from transactions with a reinsurer 
that is insolvent, impaired, or otherwise subject to a delinquency 
proceeding; (2) make appropriate adjustments, including disal-
lowance, to asset values attributable to investments or transac-
tions consistent with the NAIC Accounting Policies and Proce-
dures Manual, state laws, and regulations; (3) refuse to recog-
nize the stated value of accounts receivable if the ability to col-
lect receivables is highly speculative in view of the age of the 
account or the financial condition of the debtor; and (4) increase 
the insurer's liability in an amount equal to any contingent lia-
bility, pledge, or guarantee not otherwise included if there is a 
substantial risk that the insurer will be called on to meet the obli-
gation undertaken within the next 12-month period. 

New §8.3(c) provides that, if the commissioner determines that 
the continued operation of the insurer licensed to transact busi-
ness in this state may be hazardous to its policyholders, credi-
tors, or the general public, the commissioner may take any ac-
tion the commissioner considers reasonably necessary to rem-
edy the hazardous condition, including, but not limited to, those 
actions set forth in Insurance Code §404.003(c) and the following 
additional actions: (1) require the insurer to reduce, suspend, or 
limit the volume of business being renewed; (2) suspend or limit 
the declaration and payment of dividends by an insurer to its 
stockholders or to its policyholders; (3) require the insurer to file 
reports, in the form acceptable to the commissioner, concerning 
the market value of an insurer's assets; (4) require the insurer 
to limit or withdraw from certain investments or discontinue cer-
tain investment practices, to the extent the commissioner deems 
necessary; (5) require the insurer to file, in addition to regular 
annual statements, interim financial reports on the form adopted 
by the National Association of Insurance Commissioners, or in a 
format acceptable to the commissioner; (6) require the insurer to 
provide a business plan to the commissioner, in order to continue 
to transact business in this state; (7) adjust rates for any non-life 
insurance product written by the insurer that the commissioner 
considers necessary to improve the financial condition of the in-
surer, notwithstanding any other provision of law limiting the fre-
quency or amount of premium rate adjustment; (8) document 
the adequacy of premium rates in relation to the risks insured; 
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and (9) correct corporate governance practice deficiencies and 
adopt and utilize governance practices acceptable to the com-
missioner. 

SUMMARY OF COMMENTS. The department received com-
ments supporting the amendments to §8.3, stating that the 
changes proposed appear to strengthen the commissioner's 
ability to declare an insurer in hazardous financial condition and 
act to address any potential problems. 

NAMES OF THOSE MAKING COMMENTS FOR AND 
AGAINST THE PROPOSAL. 

For: Office of Public Insurance Counsel 

Against: None 

STATUTORY AUTHORITY. The amendments are adopted 
under Insurance Code §§404.003(a), 404.003(c), 404.003(d), 
404.005, 404.006, and 36.001. Section 404.003(a) provides 
that if the financial condition of an insurer, when reviewed as 
provided by §404.003(b), indicates a condition that might make 
the insurer's continued operation hazardous to the insurer's 
policyholders or creditors or the public, the commissioner may, 
after notice and hearing, order the insurer to take action rea-
sonably necessary to remedy the condition. Section 404.003(c) 
provides that in an order issued under §404.003(a), the com-
missioner may take any action the commissioner considers 
reasonably necessary to remedy the condition described in 
§404.003(a), including those actions identified in §404.004(c). 
Section 404.003(d) states that the commissioner may use the 
remedies available under §404.003(c) in conjunction with the 
provisions of Insurance Code Chapter 83, if the commissioner 
determines that the financial condition of the insurer is haz-
ardous and can be reasonably expected to cause significant 
and imminent harm to the insurer's policyholders or the public. 
Section 404.005 provides that the commissioner may, by rule, 
establish uniform standards and criteria for early warning that 
the continued operation of an insurer might be hazardous to the 
insurer's policyholders or creditors or the public and establish 
standards for evaluating the financial condition of an insurer. 
Standards established by the commissioner under §404.005 
must be consistent with the purposes of §404.003. Section 
404.006 provides that the commissioner may enter into an 
agreement with the insurance regulatory authority of another 
jurisdiction concerning the management, volume of business, 
expenses of operation, plans for reinsurance, rehabilitation, or 
reorganization, and method of operations of, and type of risks to 
be insured by an insurer that is licensed in the other jurisdiction 
and considered to be in a hazardous financial condition or in 
need of a specific remedy that may be imposed by the com-
missioner and the insurance regulatory authority of the other 
jurisdiction. Section 36.001 provides that the commissioner 
may adopt any rules necessary and appropriate to implement 
the powers and duties of the department under this code and 
other laws of this state. 

§8.3. Hazardous Conditions and Remedy of Hazardous Conditions. 

(a) An insurer may be found to be in hazardous condition when 
one or more of the following conditions are found to exist by the com-
missioner: 

(1) an insurer does not file a financial statement within the 
time required by the Insurance Code, or as requested by the agency; 

(2) an insurer files financial information which is false or 
misleading; releases false or misleading financial information to lend-

ing institutions or the general public; or makes a false or misleading 
entry or omits an entry of material amount in the insurer's books; 

(3) an insurer fails to respond to inquiries related to the con-
dition of the insurer or furnishes false and misleading information con-
cerning an inquiry; 

(4) an insurer does not amend its financial statement when 
requested by the agency; 

(5) an insurer overstates its surplus by 25 percent or more; 

(6) an insurer's unassigned surplus has a deficit which is in 
excess of 20 percent of surplus; 

(7) an insurer's financial ratios are outside the acceptable 
ranges as established by the National Association of Insurance Com-
missioners or the insurer's financial condition is otherwise hazardous 
as identified in the financial analysis tools and reports of the National 
Association of Insurance Commissioners; 

(8) adverse findings are reported in financial condition and 
market conduct examination reports, audit reports, and actuarial opin-
ions, reports, or summaries of an insurer; 

(9) the net reduction (excluding net income and change in 
paid-in capital and change in paid-in or contributed surplus) to the in-
surer's surplus is greater than 25 percent of beginning surplus on the 
insurer's annual financial statements; 

(10) an insurer's operating loss in the last 12-month pe-
riod or any shorter period of time, including net capital gain or loss, 
change in non-admitted assets and cash dividends paid to shareholders, 
is greater than 50 percent of the insurer's remaining surplus in excess 
of the minimum required; 

(11) an insurer's operating loss in the last 12-month period 
or any shorter period of time, excluding net capital gains, is greater than 
20 percent of the insurer's remaining surplus in excess of the minimum 
required; 

(12) a projection by the agency of an insurer's current fi-
nancial condition indicates that the sum of its paid-in capital, paid-in 
surplus, and contributed surplus will be reduced within the next 12 
months; 

(13) an insurer has grown so rapidly and to such an extent 
that it lacks adequate financial and administrative capacity to meet its 
obligations in a timely manner; 

(14) an insurer has experienced, or will experience in the 
foreseeable future, cash flow or liquidity problems; 

(15) an insurer's aggregate net retained risk, direct or as-
sumed, under any one insurance policy or certificate of insurance under 
a group policy, is more than 10 percent of the insurer's surplus, except 
where otherwise permitted by law; 

(16) contingent liabilities, pledges, or guaranties which, ei-
ther individually or collectively, involve a total amount which, in the 
opinion of the commissioner, may affect the solvency of the insurer; 

(17) an insurer has not made adequate provision, according 
to presently accepted actuarial standards of practice, for the anticipated 
cash flows required by the contractual obligations and related expenses 
of the insurer, when considered in light of the assets held by the insurer 
with respect to the reserves and related actuarial items, including, but 
not limited to, the investment earnings on such assets, and the consid-
erations anticipated to be received and retained under such policies and 
contracts; 
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(18) management establishes reserves that do not comply 
with minimum standards established by state insurance laws, regula-
tions, statutory accounting standards, sound actuarial principles and 
standards of practice, or persistently engages in material under-reserv-
ing that results in adverse development; 

(19) an insurer's reserves for losses and loss adjustment ex-
penses are discounted more than 10 percent of surplus without the com-
missioner's prior written approval; 

(20) an insurer has reinsurance reserve credits, recover-
ables, or receivables which are disputed by the reinsurer, or are due 
and payable and remain unpaid, and such reinsurance credits, recover-
ables, and receivables are more than 10 percent of an insurer's surplus; 
or a reinsurer does not have the ability to perform and the insurer's 
reinsurance program does not provide sufficient protection for the 
insurer's remaining surplus, after taking into account the insurer's cash 
flow, the classes of business written, and the financial condition of the 
reinsurer; or the reinsurer is insolvent or threatened with insolvency or 
delinquent in payment of its monetary or other obligations and which, 
in the opinion of the commissioner, may affect the solvency of the 
insurer; 

(21) in the opinion of the commissioner, the age and col-
lectability of the insurer's receivables may affect the solvency of the 
insurer; 

(22) any entity within the insurer's insurance holding com-
pany system is unable to pay its obligations as they become due and 
payable, is insolvent, threatened with insolvency, or delinquent in pay-
ment of its monetary or other obligations and which, in the opinion of 
the commissioner, may affect the solvency of the insurer; 

(23) an entity conducting business with the insurer is delin-
quent in the transmitting or payment of net premiums to the insurer; 

(24) a life, accident, and health insurer has premium writ-
ings which result in surplus being less than 5 percent of the aggregate 
general account reserves for the life insurance in force plus 25 percent 
of the net annualized accident and health premium writings; 

(25) a property and casualty insurer has net premium writ-
ings which, if annualized, would be an amount more than 300 percent 
of surplus; 

(26) an insurer consistently issues subordinate premium or 
surplus debentures to finance its operations; 

(27) an insurer does not maintain books and records suffi-
cient to permit examiners to determine the financial condition of the 
insurer, examples of which include, but are not limited to: 

(A) books and records of a domestic insurer maintained 
outside the state of Texas in violation of the Insurance Code Chapter 
803; 

(B) person(s) responsible for generating or maintaining 
books of original entry for a domestic insurer are officed outside the 
state of Texas; or 

(C) an insurer moves, or maintains, the location of the 
books and records necessary to conduct an examination without noti-
fying the agency of such location; 

(28) an insurer has reinsurance agreements affecting 20 
percent or more of the insurer's gross written premiums, direct or 
assumed, and the assuming insurers are not licensed to do insurance 
business in the state of Texas; 

(29) an insurer has reinsurance credits taken or assets 
claimed on which there is not complete evidence of reinsurance 

agreements with insurers, signed by the reinsurer, and which are more 
than 10 percent of surplus; 

(30) an insurer has transactions among affiliates, sub-
sidiaries, or controlling persons for which the insurer receives assets or 
capital gains that do not provide sufficient value, liquidity, or diversity 
to assure the insurer's ability to meet its outstanding obligations as 
they mature, or which require all surplus funds which are in excess of 
an insurer's statutory minimum capital and surplus, or equivalent, to 
be distributed; 

(31) an insurer's management, including officers, directors, 
or any other person who directly or indirectly controls the operation of 
an insurer, does not have the experience, competence, fitness, reputa-
tion, or trustworthiness to operate the insurer in a safe and sound man-
ner; 

(32) an insurer's management engages in unlawful transac-
tions, including, but not limited to, failing to meet financial and holding 
company filing requirements, in the absence of a reason satisfactory to 
the commissioner; 

(33) an insurer or an affiliate does not comply with the 
terms of an agreement entered into between the insurer and affiliate; 

(34) the administration of an insurer's business is delegated 
to a person who, directly or indirectly, produces more than 25 percent 
of the insurer's gross written premiums, or an insurer delegates an in-
surance function necessary to the insurer's survival without adequate 
controls or which creates a conflict of interest; 

(35) one person, other than a full time, salaried employee, 
controls production of more than 10 percent of the gross written pre-
miums of an insurer; 

(36) an insurer has a pattern of not settling valid claims 
within a reasonable time after due proofs of loss have been received; 

(37) an insurer does not follow a policy on rating and un-
derwriting standards appropriate to the risk; 

(38) an insurer violates the Insurance Code Chapters 422 
and 423; 

(39) a final administrative or judicial order, initiated by an 
insurance regulatory agency of another state, is issued against an in-
surer; 

(40) an insurer is in any condition that the commissioner 
of insurance finds to present a hazard to policyholders, creditors, or the 
general public. 

(b) For purposes of making a determination of an insurer's fi-
nancial condition under this section, the commissioner may take action, 
including: 

(1) disregard any credit or amount receivable resulting 
from transactions with a reinsurer that is insolvent, impaired, or 
otherwise subject to a delinquency proceeding; 

(2) make appropriate adjustments, including disallowance 
to asset values attributable to investments or transactions consistent 
with the NAIC Accounting Policies and Procedures Manual, state laws 
and regulations; 

(3) refuse to recognize the stated value of accounts receiv-
able if the ability to collect receivables is highly speculative in view of 
the age of the account or the financial condition of the debtor; or 

(4) increase the insurer's liability in an amount equal to any 
contingent liability, pledge, or guarantee not otherwise included if there 
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is a substantial risk that the insurer will be called on to meet the obli-
gation undertaken within the next 12-month period. 

(c) If the commissioner determines that the continued opera-
tion of the insurer licensed to transact business in this state may be 
hazardous to its policyholders, creditors, or the general public, then the 
commissioner may take any action the commissioner considers reason-
ably necessary to remedy the hazardous condition, including, but not 
limited to, those actions set forth in Insurance Code §404.003(c) and 
the following additional actions: 

(1) require the insurer to reduce, suspend, or limit the vol-
ume of business being renewed; 

(2) suspend or limit the declaration and payment of divi-
dends by an insurer to its stockholders or to its policyholders; 

(3) require the insurer to file reports, in a form acceptable 
to the commissioner, concerning the market value of an insurer's assets; 

(4) require the insurer to limit or withdraw from certain in-
vestments or discontinue certain investment practices, to the extent the 
commissioner deems necessary; 

(5) require the insurer to file, in addition to regular annual 
statements, interim financial reports on the form adopted by the Na-
tional Association of Insurance Commissioners, or in a format accept-
able to the commissioner; 

(6) require the insurer to provide a business plan to the 
commissioner, in order to continue to transact business in this state; 

(7) adjust rates for any non-life insurance product written 
by the insurer that the commissioner considers necessary to improve the 
financial condition of the insurer, notwithstanding any other provision 
of law limiting the frequency or amount of premium rate adjustment; 

(8) document the adequacy of premium rates in relation to 
the risks insured; and 

(9) correct corporate governance practice deficiencies, and 
adopt and utilize governance practices acceptable to the commissioner. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on August 30, 2012. 
TRD-201204579 
Sara Waitt 
General Counsel 
Texas Department of Insurance 
Effective date: September 19, 2012 
Proposal publication date: June 22, 2012 
For further information, please call: (512) 463-6327 

TITLE 43. TRANSPORTATION 

PART 1. TEXAS DEPARTMENT OF 
TRANSPORTATION 

CHAPTER 4. EMPLOYMENT PRACTICES 
SUBCHAPTER B. JOB APPLICATION 
PROCEDURES 
43 TAC §4.16 

The Texas Department of Transportation (department) adopts 
the repeal of §4.16, Veterans Employment Preference, concern-
ing Job Application Procedures. The repeal of §4.16 is adopted 
without changes to the proposed text as published in the June 
15, 2012, issue of the Texas Register (37 TexReg 4403) and will 
not be republished. 

EXPLANATION OF ADOPTED REPEAL 

Government Code, Chapter 657, enacted by the legislature in 
1993, established a state veterans preference program for em-
ployment with a public entity. The chapter contains the details 
of the procedure that a state agency is to follow in applying pref-
erences for veterans. In April 1996, the commission adopted 
§4.16, which contains language from Government Code, Chap-
ter 657. 

In 2009 the legislature adopted a similar preference program for 
individuals who were under the permanent managing conserva-
torship of the Department of Family and Protective Services on 
the day preceding their 18th birthday; those individuals are com-
monly referred to as foster children (Government Code, Chap-
ter 672, Employment Preference for Former Foster Children). 
In reviewing the rules of the department related to employment 
preferences, staff determined that rules related to the employ-
ment preference programs are not required because the statutes 
that provide for the preferences describe the procedural require-
ments that a state agency must follow and do not expressly re-
quire additional rules and because implementation or interpreta-
tion of those statutes is unnecessary. Therefore, this adoption 
repeals §4.16 as being redundant of the statutory provisions. 

COMMENTS 

No comments on the proposed repeal were received. 

STATUTORY AUTHORITY 

The repeal is adopted under Transportation Code, §201.101, 
which provides the Texas Transportation Commission with the 
authority to establish rules for the conduct of the work of the de-
partment. 

CROSS REFERENCE TO STATUTE 

Government Code, Chapters 657 and 672. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on August 31, 2012. 
TRD-201204590 
Jeff Graham 
General Counsel 
Texas Department of Transportation 
Effective date: September 20, 2012 
Proposal publication date: June 15, 2012 
For further information, please call: (512) 463-8683 

CHAPTER 9. CONTRACT AND GRANT 
MANAGEMENT 
SUBCHAPTER A. GENERAL 
43 TAC §9.2, §9.6 

ADOPTED RULES September 14, 2012 37 TexReg 7299 
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The Texas Department of Transportation (department) adopts 
amendments to §9.2, Contract Claim Procedure, and §9.6, Con-
tract Claim Procedure for Comprehensive Development Agree-
ments and Certain Design-Build Contracts. The amendments to 
§9.2 and §9.6 are adopted without changes to the proposed text 
as published in the July 13, 2012, issue of the Texas Register 
(37 TexReg 5249) and will not be republished. 

EXPLANATION OF ADOPTED AMENDMENTS 

Section 9.6 concerns contract claims under a comprehensive 
development agreement (CDA). That section authorizes the de-
partment and developer to use a dispute resolution board to re-
solve disputes. The rule sets forth mandatory procedures that 
must be in the CDA (if the parties elect to use a procedure autho-
rized by §9.6) and discretionary procedures that may be used. 
Generally, the contract claim procedure provides for resolution 
of disputes by a dispute resolution board. A decision by a dis-
pute resolution board may be overturned only if there is a dispute 
resolution board error. In the CDA, the parties may limit this to 
narrow issues, for example, whether the decision was procured 
by fraud. Otherwise, the decision by the dispute resolution board 
is final. 

The amendments to §9.2 and §9.6 will allow the department to 
use the contract claim procedure authorized in §9.6 to resolve 
claims and disputes arising under a design-build contract en-
tered into under Transportation Code, Chapter 223, Subchap-
ter F, provided the highway project constructed, expanded, ex-
tended, maintained, rehabilitated, altered, or repaired under the 
design-build contract has estimated total project costs of $500 
million or more. 

The ability of design-build contractors to effectively raise con-
struction financing will be aided by an administrative process for 
dispute resolution under which the decision maker is not a party 
to the design-build contract and that produces finality of decision 
within a reasonable time. The ability to use this procedure will 
assist the department in attracting meaningful proposals and in 
generating competition for design-build projects. 

Section 9.2 is amended to provide that a claim under a design-
build contract, as defined in §9.6, may be processed under that 
section if the parties agree to do so in the CDA or design-build 
contract or if the design-build contract does not specify other-
wise. However, if the design-build contract specifies that a claim 
procedure authorized by §9.6 applies, then any claim arising un-
der the design-build contract will be processed and resolved in 

accordance with the claim procedure authorized by §9.6 and not 
by that section. 

Section 9.6 is amended to provide that the executive director of 
the department may enter into a design-build contract contain-
ing a claim procedure and provisions authorized by that section. 
Section 9.6 defines a design-build contract as an agreement with 
a design-build contractor for a highway project with estimated to-
tal project costs of $500 million or more. 

If a design-build contract does not contain a claim procedure 
authorized by §9.6, either by express reference to that section or 
by inclusion of provisions required or permitted by that section, 
then a claim under the agreement will be processed and resolved 
under §9.2. 

COMMENTS 

No comments on the proposed amendments were received. 

STATUTORY AUTHORITY 

The amendments are adopted under Transportation Code, 
§201.101, which provides the Texas Transportation Commission 
with the authority to establish rules for the conduct of the work 
of the department, and more specifically, Transportation Code, 
§201.112, which allows the commission by rule to establish 
procedures for the informal resolution of a claim arising out of a 
contract under the statutes set forth in that section. 

CROSS REFERENCE TO STATUTE 

Transportation Code, §201.112 and Transportation Code, Chap-
ter 223, Subchapter F. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on August 31, 2012. 
TRD-201204591 
Jeff Graham 
General Counsel 
Texas Department of Transportation 
Effective date: September 20, 2012 
Proposal publication date: July 13, 2012 
For further information, please call: (512) 463-8683 
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Proposed Rule Reviews 
Texas Judicial Council 
Title 1, Part 8 

The Texas Indigent Defense Commission, a standing committee of the 
Texas Judicial Council, files this notice of intention to review and con-
sider for readoption, revision, or repeal Texas Administrative Code, Ti-
tle 1, Part 8, Chapter 174, Subchapter A, §§174.1 - 174.4, concerning 
Minimum Continuing Legal Education Requirements; and Subchapter 
B, §§174.10 - 174.25, concerning Contract Defender Program Require-
ments. 

This rule review will be conducted pursuant to Texas Government 
Code, §2001.039. The Commission will accept comments for 30 days 
following publication of this notice in the Texas Register as to whether 
the reasons for adopting these rules continue to exist. 

The Texas Indigent Defense Commission, which administers these 
rules, believes that the reasons for adopting the rules contained in 
this chapter continue to exist. Any questions or written comments 
pertaining to this notice of intention to review should be directed to 
Wesley Shackelford, Deputy Director/Special Counsel, Texas Indigent 
Defense Commission, 209 W. 14th St., Suite 202, Austin, Texas 
78701 or by email to wesley.shackelford@txcourts.gov. Any proposed 
changes to the rules as a result of the review will be published in the 
Proposed Rules section of the Texas Register and will be open for an 
additional 30-day public comment period prior to final adoption or 
repeal by the Commission. 
TRD-201204582 
Jim Bethke 
Executive Director, Texas Indigent Defense Commission 
Texas Judicial Council 
Filed: August 30, 2012 

Texas State Board of Examiners of Psychologists 
Title 22, Part 21 

The Texas State Board of Examiners of Psychologists files this notice 
of intent to review and consider for readoption, revision or repeal Texas 
Administrative Code, Title 22, Part 21, Texas State Board of Examiners 
of Psychologists rules. 

Chapter 461. General Rulings 

Chapter 463. Applications and Examinations 

Chapter 465. Rules of Practice 

Chapter 469. Complaints and Enforcement 

Chapter 470. Administrative Procedure 

Chapter 471. Renewals 

Chapter 473. Fees 

This review is conducted pursuant to the Texas Government Code 
§2001.039, which requires state agencies to review and consider for 
readoption their administrative rules every four years. 

All comments or questions in response to this notice of rule review may 
be submitted in writing to Darrel Spinks, General Counsel of the Texas 
State Board of Examiners of Psychologists, at 333 Guadalupe, Suite 
2-450, Austin, Texas 78701, telephone (512) 305-7700 or fax (512) 
305-7701. The Board will accept public comments regarding the rule 
review within 30 days following the publication of this notice in the 
Texas Register. 
TRD-201204575 
Sherry L. Lee 
Executive Director 
Texas State Board of Examiners of Psychologists 
Filed: August 30, 2012 

Adopted Rule Reviews 
Texas Department of Transportation 

Title 43, Part 1 

The Texas Department of Transportation (department) files notice of 
the completion of review and the readoption of Texas Administrative 
Code, Title 43, Part 1, Chapter 21, Right of Way. 

This review and readoption have been conducted in accordance with 
Government Code, §2001.039. The department has reviewed these 
rules and received no comments on the proposed rule review, which 
was published in the July 6, 2012, issue of the Texas Register (37 
TexReg 5137). The Texas Transportation Commission has determined 
that the reasons for adopting the specified rules continue to exist. 

This concludes the review of Chapter 21. 
TRD-201204583 
Jeff M. Graham 
General Counsel 
Texas Department of Transportation 
Filed: August 30, 2012 

RULE REVIEW September 14, 2012 37 TexReg 7301 
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Department of Aging and Disability Services 
Notice - Procurement of Services by Area Agencies on Aging 

The Department of Aging and Disability Services' Access and Intake 
Division - Area Agencies on Aging Section oversees the delivery of 
Older Americans Act services for individuals 60 years of age and older, 
their family members, and other caregivers through contracts with area 
agencies on aging located throughout the state. These 28 area agen-
cies on aging are currently seeking qualified entities to provide services 
such as: Congregate Meals, Home Delivered Meals, Transportation, 

Personal Assistance, Homemaker, and Caregiver, as well as other re-
lated services. Parties interested in providing services must contact the 
area agency on aging operating within their service area to obtain in-
formation relating to vendor open enrollment, requests for proposals 
(RFP), the contracting process, the types of services being considered, 
and the actual funding available. 

Identified in the comprehensive list are all area agencies on aging, con-
tact information, addresses, telephone numbers, and service areas: 
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Contact the Department of Aging and Disability Services, Access and 
Intake Division - Area Agencies on Aging Section at (512) 438-3621 
for questions about this general notice. 
TRD-201204614 
Kenneth L. Owens 
General Counsel 
Department of Aging and Disability Services 
Filed: September 5, 2012 

Office of the Attorney General 
Notice of Settlement of a Texas Water Code and Texas Health 
and Safety Code Enforcement Action 

Notice is hereby given by the State of Texas of the following proposed 
resolution of an environmental enforcement lawsuit under the Texas 
Water Code and the Texas Health and Safety Code. Before the State 
may settle a judicial enforcement action under the Texas Water Code, 
the State shall permit the public to comment in writing on the proposed 
judgment. The Attorney General will consider any written comments 
and may withdraw or withhold consent to the proposed agreed judg-
ment if the comments disclose facts or considerations that indicate that 
the consent is inappropriate, improper, inadequate, or inconsistent with 
the requirements of the Texas Water Code and the Texas Health and 
Safety Code. 

Case Title and Court: Harris County, Texas and the State of Texas v. 
Tank Pro Inc., Cause No. 2012-11415, in the 55th Judicial District 
Court, Harris County, Texas. 

Nature of Defendant's Operations: Defendant contracted with a Harris 
County municipal utility district to sandblast a tank. On at least one 
day during its work on the tank, Tank Pro caused, suffered or allowed 
the shroud surrounding the sandblasting area to release silicates into 
the air. This lawsuit alleges one violation of air nuisance regulations 
related to the silicate dust emanating from the Defendant's site. 

Proposed Agreed Judgment: The Agreed Final Judgment orders Defen-
dant to pay civil penalties of $6,000.00. The penalties will be divided 
equally between the State and Harris County. The Defendant will also 
pay the State's attorney fees in the amount of $350.00. 

For a complete description of the proposed settlement, the complete 
proposed Agreed Final Judgment should be reviewed. Requests for 
copies of the judgment, and written comments on the proposed settle-
ment, should be directed to Mary E. Smith, Assistant Attorney General, 
Office of the Texas Attorney General, P.O. Box 12548, Austin, Texas 
78711-2548, (512) 463-2012, facsimile (512) 320-0911. Written com-
ments must be received within 30 days of publication of this notice to 
be considered. 
TRD-201204615 
Katherine Cary 
General Counsel 
Office of the Attorney General 
Filed: September 5, 2012 

Bee County 
Request for Comments and Proposals: Additional Medicaid 
Beds 
Section 32.0244 of the Texas Human Resources Code permits a County 
Commissioners Court of a county with no more than two (2) nursing 
homes to request that the Texas Department of Aging and Disability 

Services (DADS) contract for additional Medicaid nursing facility beds 
in that county. This may be done without regard to the occupancy rate 
of available beds in the county. 

The Commissioners Court of Bee County is considering requesting that 
DADS contract for more Medicaid nursing facility beds in Bee County. 
The Commissioners Court is soliciting comments on whether the re-
quest should be made. Further, the Commissioners Court seeks pro-
posals from persons interested in providing additional Medicaid beds 
in Bee County, including persons providing Medicaid beds in a nursing 
facility with a high occupancy rate, to determine if qualified entities are 
interested in submitting proposals to provide these additional Medicaid 
nursing facility beds. 

Comments and proposals for the Texas Department of Aging and Dis-
ability Services to contract for additional Medicaid beds in Bee County 
should be presented to the Commissioners Court of Bee County, Texas 
in the regular session Monday September 24, 2012 at 9:00 a.m. in 
the Commissioners Courtroom, Courthouse, 105 W. Corpus Christi, 
Beeville, Texas. 
TRD-201204577 
David Silva 
County Judge 
Bee County 
Filed: August 30, 2012 

Comptroller of Public Accounts 
Notice of Contract Amendment 
The Comptroller of Public Accounts (Comptroller) announces the 
amendment of a consulting services contract with StatCom, 3399 F.M. 
102N, P.O. Box 427, Eagle Lake, Texas 77434 (Contractor), awarded 
under Request for Proposals (RFP 202a) under which the Contractor 
advises Comptroller on statistical issues and provides other related 
services in connection with Comptroller's Annual Property Value 
Study. The total amount of this contract is not to exceed $45,000.00. 
The original term of the contract was September 14, 2011 through 
August 31, 2012. The amendment extends the term of the contract 
through August 31, 2013. The reports will be submitted under this 
contract on or before August 31, 2013. 

The notice of request for proposals was published in the June 24, 2011, 
issue of the Texas Register (36 TexReg 3975). The notice of award was 
published in the September 30, 2011, issue of the Texas Register (36 
TexReg 6530). 
TRD-201204609 
Jason Frizzell 
Assistant General Counsel, Contracts 
Comptroller of Public Accounts 
Filed: September 4, 2012 

East Texas Regional Water Planning Group (Re-
gion I) 
Notice of Application for Regional Water Planning Grant 
Funding 

Notice is hereby given that the City of Nacogdoches will submit by 
5:00 p.m. October 4, 2012, a grant application for financial assistance 
to the Texas Water Development Board (TWDB) on behalf of Region I, 
to carry out planning activities to develop the 2016 Region I Regional 
Water Plan in completion of the state's Fourth Cycle (2012 - 2016) of 
Regional Water Planning. 
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The East Texas Regional Water Planning Group (Region I) includes 
all or part of the following counties: Anderson, Angelina, Cherokee, 
Hardin, Henderson, Houston, Jasper, Jefferson, Nacogdoches, Newton, 
Orange, Panola, Polk, Rusk, Sabine, San Augustine, Shelby, Smith, 
Trinity, and Tyler counties. 

Copies of the grant application may be obtained from City of 
Nacogdoches when it becomes available or online at www.etexwa-
terplan.org. Written comments from the public regarding the grant 
application must be submitted to the City of Nacogdoches and TWDB 
by no later than 30 days of the date on which the notice is mailed or 
published. Comments can be submitted to the East Texas Regional 
Water Planning Group and the TWDB as follows: 

Rex Hunt, P.E., Consulting Engineer for Region I, Alan Plummer As-
sociates, Inc., 6300 La Calma, Suite 400, Austin, Texas 78752. 

Melanie Callahan, Executive Administrator, Texas Water Development 
Board, P.O. Box 13231, Austin, Texas 78711-3231. 

For additional information, please contact Lila Fuller, Region I Ad-
ministrative Contact, c/o City of Nacogdoches, P.O. Box 635030, 
Nacogdoches, Texas 75963-5030, (936) 559-2504 or email to 
lfuller@ci.nacogdoches.tx.us. 
TRD-201204600 
Rob Atherton 
Attorney, City of Nacogdoches 
East Texas Regional Water Planning Group (Region I) 
Filed: September 4, 2012 

Employees Retirement System of Texas 
Contract Award Announcement 
This contract award notice is being filed by the Employees Retirement 
System of Texas ("ERS"), in relation to a contract award to provide 
investment services in a Short-Term Government Treasury Bond Fund 
for the Texa$aver 401(k) and 457 Plans (collectively, known as the 
"Texa$aver Program"). 

The contractor is BlackRock Institutional Trust Company, N.A. 
("BlackRock"), 400 Howard Street, San Francisco, California 94105. 
The investment fees applicable to investments by the participant in 
the Texa$aver Program in the BlackRock fund shall be retained by 
BlackRock as full compensation for services rendered. The contract 
was executed on August 22, 2012, and the term of the contract begins 
August 22, 2012, with no express termination date. 
TRD-201204602 
Paula A. Jones 
General Counsel and Chief Compliance Officer 
Employees Retirement System of Texas 
Filed: September 4, 2012 

Contract Award Announcement 
This contract award notice is being filed by the Employees Retirement 
System of Texas ("ERS"), in relation to a contract award to provide 
investment services in a Real Assets Fund for the Texa$aver 401(k) 
and 457 Plans (collectively, known as the "Texa$aver Program"). 

The contractor is AllianceBernstein L.P. ("Alliance"), 1345 Avenue of 
the Americas, New York, New York 10105. The investment fees ap-
plicable to investments by the participant in the Texa$aver Program in 
the Alliance fund shall be retained by Alliance as full compensation 
for services rendered. The contract was executed on August 22, 2012, 

and the term of the contract begins August 22, 2012, with no express 
termination date. 
TRD-201204603 
Paula A. Jones 
General Counsel and Chief Compliance Officer 
Employees Retirement System of Texas 
Filed: September 4, 2012 

Texas Commission on Environmental Quality 
Agreed Orders 
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on 
the listed Agreed Orders (AOs) in accordance with Texas Water Code 
(TWC), §7.075. TWC, §7.075 requires that before the commission 
may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. TWC, 
§7.075 requires that notice of the proposed orders and the opportunity 
to comment must be published in the Texas Register no later than the 
30th day before the date on which the public comment period closes, 
which in this case is October 15, 2012. TWC, §7.075 also requires that 
the commission promptly consider any written comments received and 
that the commission may withdraw or withhold approval of an AO if a 
comment discloses facts or considerations that indicate that consent is 
inappropriate, improper, inadequate, or inconsistent with the require-
ments of the statutes and rules within the commission's jurisdiction 
or the commission's orders and permits issued in accordance with the 
commission's regulatory authority. Additional notice of changes to a 
proposed AO is not required to be published if those changes are made 
in response to written comments. 

A copy of each proposed AO is available for public inspection at both 
the commission's central office, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-2545 and at the ap-
plicable regional office listed as follows. Written comments about an 
AO should be sent to the enforcement coordinator designated for each 
AO at the commission's central office at P.O. Box 13087, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on October 15, 2012. 
Written comments may also be sent by facsimile machine to the en-
forcement coordinator at (512) 239-2550. The commission enforce-
ment coordinators are available to discuss the AOs and/or the com-
ment procedure at the listed phone numbers; however, TWC, §7.075 
provides that comments on the AOs shall be submitted to the commis-
sion in writing. 

(1) COMPANY: Anderson Merchandisers, L.P.; DOCKET NUM-
BER: 2012-1259-PST-E; IDENTIFIER: RN101748846; LOCATION: 
Amarillo, Potter County; TYPE OF FACILITY: aircraft refueling; 
RULE VIOLATED: 30 TAC §334.50(b)(2) and TWC, §26.3475(a), 
by failing to provide proper release detection for the product piping 
associated with the underground storage tank system; PENALTY: 
$2,944; ENFORCEMENT COORDINATOR: David Carney, (512) 
239-2583; REGIONAL OFFICE: 3918 Canyon Drive, Amarillo, 
Texas 79109-4933, (806) 353-9251. 

(2) COMPANY: Barbara Wilke dba J-N-B Quick Shop 2; DOCKET 
NUMBER: 2012-0999-PST-E; IDENTIFIER: RN102386893; LOCA-
TION: Amarillo, Potter County; TYPE OF FACILITY: convenience 
store with retail sales of gasoline; RULE VIOLATED: 30 TAC 
§334.50(b)(2) and TWC, §26.3475(a), by failing to provide release 
detection for the piping associated with the underground storage tank 
system; PENALTY: $1,754; ENFORCEMENT COORDINATOR: 
Trina Grieco, (210) 403-4006; REGIONAL OFFICE: 3918 Canyon 
Drive, Amarillo, Texas 79109-4933, (806) 353-9251. 
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(3) COMPANY: Betty J. Dean dba Dean's Hardware; DOCKET NUM-
BER: 2012-1149-PST-E; IDENTIFIER: RN101766384; LOCATION: 
Joaquin, Shelby County; TYPE OF FACILITY: convenience store with 
retail sales of gasoline; RULE VIOLATED: 30 TAC §334.50(b)(2) and 
TWC, §26.3475(a), by failing to provide proper release detection for 
the piping associated with the underground storage tanks; PENALTY: 
$3,880; ENFORCEMENT COORDINATOR: Theresa Stephens, (512) 
239-2540; REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont, 
Texas 77703-1892, (409) 898-3838. 

(4) COMPANY: BIG BEND TELEPHONE COMPANY, INCOR-
PORATED; DOCKET NUMBER: 2012-0800-PST-E; IDENTI-
FIER: RN101654432; LOCATION: Alpine, Brewster County; 
TYPE OF FACILITY: fleet refueling; RULE VIOLATED: 30 TAC 
§334.8(c)(4)(A)(vii) and (5)(B)(ii), by failing to renew a previously 
issued TCEQ delivery certificate by submitting a properly completed 
underground storage tank (UST) registration and self-certification form 
within 30 days of the expiration date; 30 TAC §334.8(c)(4)(A)(i) and 
TWC, §26.3475(a), by failing to make available to a common carrier 
a valid, current TCEQ delivery certificate before accepting delivery of 
a regulated substance into the USTs; 30 TAC §334.50(b)(1)(A) and 
TWC, §26.3475(c)(1), by failing to monitor the USTs for releases at a 
frequency of at least once per month (not to exceed 35 days between 
each monitoring); 30 TAC §334.50(b)(2) and TWC, §26.3475(a), 
by failing to provide release detection for the piping associated with 
the USTs; 30 TAC §334.50(b)(2)(A)(i)(III) and TWC, §26.3475(a), 
by failing to test the line leak detectors at least once per year for 
performance and operational reliability; and 30 TAC §334.42(i), 
by failing to inspect all sumps, manways, overspill containers or 
catchment basins associated with the UST system at least once every 
60 days to assure that their sides, bottoms, and any penetration points 
are maintained liquid tight, and free of liquid and debris; PENALTY: 
$5,861; ENFORCEMENT COORDINATOR: Clinton Sims, (512) 
239-6933; REGIONAL OFFICE: 401 East Franklin Avenue, Suite 
560, El Paso, Texas 79901-1206, (915) 834-4949. 

(5) COMPANY: Brian Dlugosch and Pete A. Dlugosch dba Double D 
RV Park 1; DOCKET NUMBER: 2012-0935-PWS-E; IDENTIFIER: 
RN106216427; LOCATION: Yorktown, Dewitt County; TYPE OF 
FACILITY: recreational vehicle park; RULE VIOLATED: 30 TAC 
§290.109(c)(2)(A)(i) and Texas Health and Safety Code (THSC), 
§341.033(d), by failing to collect routine distribution water samples 
for coliform analysis; 30 TAC §290.109(c)(3)(A)(i) and (ii), by failing 
to collect a set of repeat distribution coliform samples within 24 hours 
of being notified of a total coliform-positive sample result on a routine 
sample; 30 TAC §290.109(c)(4)(B), by failing to collect one raw 
groundwater source escherichia coli sample from the facility's well 
within 24 hours of being notified of a distribution total coliform-pos-
itive result; and 30 TAC §290.109(f)(3) and THSC, §341.031(a), by 
failing to comply with the Maximum Contaminant Level for total 
coliform; PENALTY: $2,169; ENFORCEMENT COORDINATOR: 
Bridgett Lee, (512) 239-2565; REGIONAL OFFICE: 6300 Ocean 
Drive, Suite 1200, Corpus Christi, Texas 78412-5503, (361) 825-3100. 

(6) COMPANY: BVM ENTERPRISE, INCORPORATED dba Hobby 
Gas station; DOCKET NUMBER: 2012-0615-PST-E; IDENTIFIER: 
RN101849693; LOCATION: Houston, Harris County; TYPE OF FA-
CILITY: convenience store with retail sales of gasoline; RULE VI-
OLATED: 30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), by 
failing to monitor the underground storage tanks for releases at a fre-
quency of at least once every month (not to exceed 35 days between 
each monitoring); PENALTY: $5,600; ENFORCEMENT COORDI-
NATOR: Bridgett Lee, (512) 239-2565; REGIONAL OFFICE: 5425 
Polk Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500. 

(7) COMPANY: Caillouet, Richard D. Jr.; DOCKET NUMBER: 
2012-1611-WOC-E; IDENTIFIER: RN103498697; LOCATION: 
Lumberton, Hardin County; TYPE OF FACILITY: individual; 
RULE VIOLATED: 30 TAC §30.5(a), by failing to obtain a required 
occupational license; PENALTY: $175; ENFORCEMENT COORDI-
NATOR: Heather Podlipny, (512) 239-2603; REGIONAL OFFICE: 
3870 Eastex Freeway, Beaumont, Texas 77703-1892, (409) 898-3838. 

(8) COMPANY: City of Arlington; DOCKET NUMBER: 2011-2258-
WQ-E; IDENTIFIER: RN104950134; LOCATION: Arlington, Tarrant 
County; TYPE OF FACILITY: domestic wastewater collection system; 
RULE VIOLATED: TWC, §26.121, by failing to prevent an unautho-
rized discharge of wastewater from the collection system into water 
in the state; PENALTY: $11,250; Supplemental Environmental Project 
offset amount of $11,250 applied to the Purchase of Litter Trailer and 
Clean-up Events; ENFORCEMENT COORDINATOR: Jeremy Esco-
bar, (361) 825-3422; REGIONAL OFFICE: 2309 Gravel Drive, Fort 
Worth, Texas 76118-6951, (817) 588-5800. 

(9) COMPANY: City of Big Spring; DOCKET NUMBER: 
2011-1007-MLM-E; IDENTIFIER: RN101721249; LOCATION: Big 
Spring, Howard County; TYPE OF FACILITY: domestic wastewater 
treatment plant; RULE VIOLATED: TWC, §26.121(a), 30 TAC 
§305.125(1), and Texas Pollutant Discharge Elimination System 
Permit Number WQ0010069003, Effluent Limitations and Monitoring 
Requirements Numbers 1 and 2, by failing to comply with permitted 
effluent limits; 30 TAC §290.109(f)(3), by failing to comply with the 
Maximum Contaminant Level (MCL) for total coliform for the months 
of May 2011 and August 2011; 30 TAC §290.111(e)(1)(B) and Texas 
Health and Safety Code (THSC), §341.0315(c), by failing to achieve 
the turbidity levels of combined filter effluent that is less than 0.3 
nephelometric turbidity unit (NTU) in at least 95% of samples tested 
each month, and less than 5.0 NTU in combined filter effluent; and 30 
TAC §290.113(f)(4) and THSC, §341.0315(c), by failing to comply 
with the MCL of 0.080 milligrams per liter for trihalomethanes, based 
on the running annual average; PENALTY: $13,015; Supplemental 
Environmental Project offset amount of $13,015 applied to Texas 
Association of Resource Conservation and Development Areas, 
Incorporated - Abandoned Tire Clean-up; ENFORCEMENT COOR-
DINATOR: Jeremy Escobar, (361) 825-3422; REGIONAL OFFICE: 
9900 West IH-20, Suite 100, Midland, Texas 79706, (432) 570-1359. 

(10) COMPANY: City of Cameron; DOCKET NUMBER: 
2012-1101-PWS-E; IDENTIFIER: RN101392215; LOCATION: 
Cameron, Milam County; TYPE OF FACILITY: public water supply; 
RULE VIOLATED: 30 TAC §290.46(q)(1), by failing to issue a 
boil water notice within 24 hours of documenting a low disinfectant 
residual using the prescribed notification format as specified in 30 
TAC §290.47(e), and by failing to provide a copy of the boil water 
notice to the executive director; and 30 TAC §290.110(b)(4) and 
§290.46(d)(2)(A) and Texas Health and Safety Code, §341.0315(c), by 
failing to operate the disinfection equipment to continuously maintain 
a disinfectant residual of 0.2 milligrams per liter of free chlorine 
throughout the distribution system at all times; PENALTY: $8,721; 
ENFORCEMENT COORDINATOR: Bridgett Lee, (512) 239-2565; 
REGIONAL OFFICE: 6801 Sanger Avenue, Suite 2500, Waco, Texas 
76710-7826, (254) 751-0335. 

(11) COMPANY: City of Mart; DOCKET NUMBER: 2012-0162-
MSW-E; IDENTIFIER: RN100633353; LOCATION: Mart, McLen-
nan County; TYPE OF FACILITY: closed landfill; RULE VIOLATED: 
30 TAC §330.15(c), by failing to prevent unauthorized disposal of 
municipal solid waste; PENALTY: $8,175; ENFORCEMENT COOR-
DINATOR: Danielle Porras, (713) 767-3682; REGIONAL OFFICE: 
6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7826, (254) 
751-0335. 
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(12) COMPANY: Daniel Robins; DOCKET NUMBER: 2012-1610-
WOC-E; IDENTIFIER: RN106435845; LOCATION: Beaumont, Jef-
ferson County; TYPE OF FACILITY: individual; RULE VIOLATED: 
30 TAC §30.5(a), by failing to obtain a required occupational license; 
PENALTY: $175; ENFORCEMENT COORDINATOR: Heather 
Podlipny, (512) 239-2603; REGIONAL OFFICE: 3870 Eastex Free-
way, Beaumont, Texas 77703-1892, (409) 898-3838. 

(13) COMPANY: David E. Shivers dba Shan D Water Sup-
ply; DOCKET NUMBER: 2012-1226-PWS-E; IDENTIFIER: 
RN101189058; LOCATION: Tatum, Rusk County; TYPE OF FACIL-
ITY: public water supply; RULE VIOLATED: 30 TAC §290.46(q)(1) 
and (2), by failing to issue a boil water notification to the customers 
of the facility within 24 hours of a water outage using the prescribed 
notification format as specified in 30 TAC §290.47(e); PENALTY: 
$202; ENFORCEMENT COORDINATOR: Abigail Lindsey, (512) 
239-2576; REGIONAL OFFICE: 2916 Teague Drive, Tyler, Texas 
75701-3734, (903) 535-5100. 

(14) COMPANY: David Moon dba A-1 Dry Cleaners; DOCKET 
NUMBER: 2012-0745-DCL-E; IDENTIFIER: RN102360476; LO-
CATION: Corpus Christi, Nueces County; TYPE OF FACILITY: 
dry cleaning; RULE VIOLATED: 30 TAC §337.11(e) and Texas 
Health and Safety Code, §374.102, by failing to renew the facility's 
registration by completing and submitting the required registration 
form to the TCEQ for a dry cleaning facility; PENALTY: $210; EN-
FORCEMENT COORDINATOR: Danielle Porras, (713) 767-3682; 
REGIONAL OFFICE: 6300 Ocean Drive, Suite 1200, Corpus Christi, 
Texas 78412-5503, (361) 825-3100. 

(15) COMPANY: HAIDER & SONS ENTERPRISES, INCORPO-
RATED dba SWIF-T; DOCKET NUMBER: 2012-0796-PST-E; 
IDENTIFIER: RN102463460; LOCATION: Mesquite, Dallas County; 
TYPE OF FACILITY: convenience store with retail sales of gaso-
line; RULE VIOLATED: 30 TAC §334.50(b)(1)(A) and TWC, 
§26.3475(c)(1), by failing to monitor the underground storage tanks 
for releases at a frequency of at least once per month (not to exceed 
35 days between each monitoring); PENALTY: $2,250; ENFORCE-
MENT COORDINATOR: James Fisher, (512) 239-2537; REGIONAL 
OFFICE: 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 
588-5800. 

(16) COMPANY: Hidalgo County; DOCKET NUMBER: 2012-
0841-AIR-E; IDENTIFIER: RN105335459; LOCATION: Mercedes, 
Hidalgo County; TYPE OF FACILITY: air curtain incinerator; RULE 
VIOLATED: 30 TAC §§122.143(4), 122.145(2), and 122.146(2), 
Texas Health and Safety Code, §382.085(b), and Federal Operat-
ing Permit Number O3278/General Operating Permit Number 518, 
Site-Wide Requirements (b)(2), by failing to submit the annual 
permit compliance certification within 30 days after the end of the 
certification period and also by failing to submit the semi-annual 
deviation reports within 30 days after the end of the reporting pe-
riod; PENALTY: $3,600; Supplemental Environmental Project offset 
amount of $2,880 applied to Texas Association of Resource Con-
servation and Development Areas, Incorporated - Abandoned Tire 
Clean-up; ENFORCEMENT COORDINATOR: Amancio R. Gutier-
rez, (512) 239-3921; REGIONAL OFFICE: 1804 West Jefferson 
Avenue, Harlingen, Texas 78550-5247, (956) 425-6010. 

(17) COMPANY: INWOOD STORES, INCORPORATED dba 
Inwood Food Mart; DOCKET NUMBER: 2012-0768-PST-E; IDEN-
TIFIER: RN102230349; LOCATION: Houston, Harris County; 
TYPE OF FACILITY: convenience store with retail sales of gasoline; 
RULE VIOLATED: 30 TAC §334.8(c)(5)(B)(ii), by failing to timely 
renew a previously issued underground storage tank (UST) delivery 
certificate by submitting a properly completed UST registration and 
self-certification form at least 30 days before the expiration date; 

30 TAC §334.8(c)(5)(A)(i) and TWC, §26.3467(a), by failing to 
make available to a common carrier a valid, current TCEQ delivery 
certificate before accepting delivery of a regulated substance into the 
USTs; 30 TAC §334.49(a)(1) and TWC, §26.3475(d), by failing to 
provide proper corrosion protection for the UST system; and 30 TAC 
§334.50(b)(1)(A) and TWC, §26.3475(c)(1), by failing to monitor 
USTs for releases at a frequency of at least once per month (not to 
exceed 35 days between each monitoring); PENALTY: $12,150; EN-
FORCEMENT COORDINATOR: Danielle Porras, (713) 767-3682; 
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 
77023-1486, (713) 767-3500. 

(18) COMPANY: Jackie C. Underwood dba Tire Outlet; DOCKET 
NUMBER: 2012-0195-MSW-E; IDENTIFIER: RN101858496 
(Facility), RN106260870 (Site 1), RN106247448 (Site 2), and 
RN106247612 (Site 3); LOCATION: Boyd, Wise County; TYPE 
OF FACILITY: scrap tire sales, scrap tire storage and unauthorized 
municipal solid waste (MSW) disposal site; RULE VIOLATED: 30 
TAC §328.56(a)(1) and (d)(2) and §328.60(a), by failing to obtain 
a generator registration and scrap tire storage site registration for 
the Facility prior to storing more than 500 used or scrap tires on 
the ground or 2,000 used or scrap tires in trailers, or in enclosed or 
lockable containers; 30 TAC §328.60(a), by failing to obtain a scrap 
tire storage site registration prior to storing more than 500 used or 
scrap tires on the ground or 2,000 used or scrap tires in trailers, or 
in enclosed or lockable containers at Site 1 and Site 2; and 30 TAC 
§330.15(c), by failing to prevent the unauthorized disposal of MSW; 
PENALTY: $47,500; ENFORCEMENT COORDINATOR: Thomas 
Greimel, (512) 239-5690; REGIONAL OFFICE: 2309 Gravel Drive, 
Fort Worth, Texas 76118-6951, (817) 588-5800. 

(19) COMPANY: Krall, Eric; DOCKET NUMBER: 2012-1617-
WOC-E; IDENTIFIER: RN106429053; LOCATION: Silsbee, Hardin 
County; TYPE OF FACILITY: individual; RULE VIOLATED: 30 
TAC §30.5(a), by failing to obtain a required occupational license; 
PENALTY: $175; ENFORCEMENT COORDINATOR: Heather 
Podlipny, (512) 239-2603; REGIONAL OFFICE: 3870 Eastex Free-
way, Beaumont, Texas 77703-1892, (409) 898-3838. 

(20) COMPANY: Lenderman, Lynn; DOCKET NUMBER: 
2012-1608-WOC-E; IDENTIFIER: RN106458797; LOCATION: 
Kennard, Houston County; TYPE OF FACILITY: individual; RULE 
VIOLATED: 30 TAC §30.5(a), by failing to obtain a required 
occupational license; PENALTY: $175; ENFORCEMENT COORDI-
NATOR: Heather Podlipny, (512) 239-2603; REGIONAL OFFICE: 
3870 Eastex Freeway, Beaumont, Texas 77703-1892, (409) 898-3838. 

(21) COMPANY: Paske, Katie; DOCKET NUMBER: 2012-1614-
WOC-E; IDENTIFIER: RN106419419; LOCATION: Lubbock, Lub-
bock County; TYPE OF FACILITY: individual; RULE VIOLATED: 
30 TAC §30.5(a), by failing to obtain a required occupational license; 
PENALTY: $175; ENFORCEMENT COORDINATOR: Heather 
Podlipny, (512) 239-2603; REGIONAL OFFICE: 5012 50th Street, 
Suite 100, Lubbock, Texas 79414-3426, (806) 796-7092. 

(22) COMPANY: Robert D. Gaines dba Lakeshore Store and Bait-
house; DOCKET NUMBER: 2012-0831-PST-E; IDENTIFIER: 
RN102248861; LOCATION: Temple, Bell County; TYPE OF FA-
CILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.50(b)(1)(A) and (2) and TWC, §26.3475(a) 
and (c)(1), by failing to monitor the underground storage tank (UST) 
for releases at a frequency of at least once every month (not to exceed 
35 days between each monitoring) and also by failing to provide 
proper release detection for the product piping associated with the UST 
system; PENALTY: $3,955; ENFORCEMENT COORDINATOR: 
David Carney, (512) 239-2583; REGIONAL OFFICE: 6801 Sanger 
Avenue, Suite 2500, Waco, Texas 76710-7826, (254) 751-0335. 
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(23) COMPANY: Roy Licatino; DOCKET NUMBER: 2012-1612-
WOC-E; IDENTIFIER: RN106434996; LOCATION: Port Neches, 
Jefferson County; TYPE OF FACILITY: individual; RULE VIO-
LATED: 30 TAC §30.5(a), by failing to obtain a required occupational 
license; PENALTY: $175; ENFORCEMENT COORDINATOR: 
Heather Podlipny, (512) 239-2603; REGIONAL OFFICE: 3870 
Eastex Freeway, Beaumont, Texas 77703-1892, (409) 898-3838. 

(24) COMPANY: Ruiz, Sal; DOCKET NUMBER: 2012-1613-
WOC-E; IDENTIFIER: RN105936702; LOCATION: Irving, Dallas 
County; TYPE OF FACILITY: individual; RULE VIOLATED: 30 
TAC §30.5(a), by failing to obtain a required occupational license; 
PENALTY: $175; ENFORCEMENT COORDINATOR: Heather 
Podlipny, (512) 239-2603; REGIONAL OFFICE: 2309 Gravel Drive, 
Fort Worth, Texas 76118-6951, (817) 588-5800. 

(25) COMPANY: SAL-ALI, INCORPORATED dba Valero; DOCKET 
NUMBER: 2012-0722-PST-E; IDENTIFIER: RN101555704; LO-
CATION: Irving, Dallas County; TYPE OF FACILITY: convenience 
store with retail sales of gasoline; RULE VIOLATED: 30 TAC 
§334.50(b)(1)(A) and TWC, §26.3475(c)(1), by failing to monitor 
the underground storage tanks for releases at a frequency of at least 
once every month (not to exceed 35 days between each monitoring); 
PENALTY: $3,850; ENFORCEMENT COORDINATOR: Abigail 
Lindsey, (512) 239-2576; REGIONAL OFFICE: 2309 Gravel Drive, 
Fort Worth, Texas 76118-6951, (817) 588-5800. 

(26) COMPANY: Schultz, Jim; DOCKET NUMBER: 2012-1615-
WOC-E; IDENTIFIER: RN106204486; LOCATION: Houston, Harris 
County; TYPE OF FACILITY: individual; RULE VIOLATED: 30 
TAC §30.5(a), by failing to obtain a required occupational license; 
PENALTY: $175; ENFORCEMENT COORDINATOR: Heather 
Podlipny, (512) 239-2603; REGIONAL OFFICE: 5425 Polk Avenue, 
Suite H, Houston, Texas 77023-1486, (713) 767-3500. 

(27) COMPANY: Stephen Hebert; DOCKET NUMBER: 2012-1616-
WOC-E; IDENTIFIER: RN106429046; LOCATION: Nederland, Jef-
ferson County; TYPE OF FACILITY: individual; RULE VIOLATED: 
30 TAC §30.5(a), by failing to obtain a required occupational license; 
PENALTY: $175; ENFORCEMENT COORDINATOR: Heather 
Podlipny, (512) 239-2603; REGIONAL OFFICE: 3870 Eastex Free-
way, Beaumont, Texas 77703-1892, (409) 898-3838. 

(28) COMPANY: Waste Management of Texas, Incorporated; 
DOCKET NUMBER: 2012-0879-IWD-E; IDENTIFIER: 
RN100542448; LOCATION: Alvin, Galveston County; TYPE OF 
FACILITY: municipal solid waste landfill and recycling facility; 
RULE VIOLATED: 30 TAC §305.125(1) and (17) and §319.7(d) 
and Texas Pollutant Discharge Elimination System Permit Number 
WQ0003416000, Monitoring and Reporting Requirements Number 
1, by failing to timely submit the discharge monitoring reports for 
the monitoring periods ending September 30, 2011 - December 
31, 2011, by the 20th day of the following month; PENALTY: 
$1,040; ENFORCEMENT COORDINATOR: Jennifer Graves, 
(956) 430-6023; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, 
Houston, Texas 77023-1486, (713) 767-3500. 

(29) COMPANY: Westlex Corporation dba Westside Lexus; DOCKET 
NUMBER: 2012-1082-PST-E; IDENTIFIER: RN100614783; LO-
CATION: Houston, Harris County; TYPE OF FACILITY: automobile 
dealership; RULE VIOLATED: 30 TAC §115.245(2) and Texas Health 
and Safety Code, §382.085(b), by failing to verify proper operation of 
the Stage II equipment at least once every 12 months and the Stage 
II vapor space manifolding and dynamic back pressure at least once 
every 36 months or upon major system replacement or modifica-
tion, whichever occurs first; PENALTY: $3,081; ENFORCEMENT 

COORDINATOR: Danielle Porras, (713) 767-3682; REGIONAL 
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486, 
(713) 767-3500. 

(30) COMPANY: Wimberley, James D.; DOCKET NUMBER: 
2012-1609-WOC-E; IDENTIFIER: RN103737342; LOCATION: 
Caddo, Stephens County; TYPE OF FACILITY: individual; RULE 
VIOLATED: 30 TAC §30.5(a), by failing to obtain a required occupa-
tional license; PENALTY: $175; ENFORCEMENT COORDINATOR: 
Heather Podlipny, (512) 239-2603; REGIONAL OFFICE: 1977 
Industrial Boulevard, Abilene, Texas 79602-7833, (325) 698-9674. 
TRD-201204601 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: September 4, 2012 

Notice of Costs to Administer the Voluntary Cleanup Program 

In accordance with Texas Health and Safety Code (THSC), §361.613, 
the executive director of the Texas Commission of Environmental 
Quality (TCEQ, agency, or commission) shall calculate and publish 
annually the commission's costs to administer the Voluntary Cleanup 
Program (VCP). The Innocent Owner/Operator Program (IOP), based 
on authority from THSC, §361.753(b), shall also calculate and publish 
annually a rate established for the purposes of identifying the costs 
recoverable by the commission. The TCEQ is publishing the hourly 
billing rate of $107 for both the VCP and the IOP for Fiscal Year 2013. 

The VCP and IOP Programs are implemented by the same TCEQ staff. 
Therefore, a single hourly billing rate for both programs was derived 
from current projections for salaries plus the fringe benefit rate and the 
indirect cost rate, less federal funding divided by the estimated hours to 
complete program tasks. The hourly billing rate for the two programs 
was calculated and then rounded to a whole dollar amount. Billable 
salary hours were derived by subtracting the release time hours from 
the total available hours and a further reduction of 28% to account for 
non-site-specific hours. The release time includes sick leave, jury duty, 
holidays, etc., and is set at 21.38%. Fringe benefits include retirement, 
social security, and insurance expenses and are calculated at a rate that 
applies to the agency. The current fringe benefit rate is 24.54%. Indi-
rect costs include allowable overhead expenses and are also calculated 
at a rate that applies to the agency. The current indirect cost rate is 
26.82%. The billing process for Fiscal Year 2013 will use the hourly 
billing rate of $107 for both the VCP and the IOP and will not be ad-
justed. All travel-related expenses will be billed as a separate expense. 
After an applicant's initial $1,000 application fee has been expended by 
the VCP or the IOP review and oversight costs, invoices will be sent 
to the applicant on a monthly basis for payment of additional program 
expenses. 

The commission anticipates receiving federal funding during Fiscal 
Year 2013 for the continued development and enhancement of the VCP 
and the IOP. If the federal funding anticipated for Fiscal Year 2013 does 
not become available, the commission may publish a new rate. Federal 
funding of the VCP and IOP should occur prior to October 1, 2012. 

For more information, please contact Mr. Robert Musick, P.G., 
VCP-CA Section, Remediation Division, Texas Commission on 
Environmental Quality, MC 221, 12100 Park 35 Circle, Austin, Texas 
78753 or call (512) 239-2243 or email: robert.musick@tceq.texas.gov. 
TRD-201204604 
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Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Filed: September 4, 2012 

Notice of Water Quality Applications 
The following notices were issued on August 24, 2012, through August 
31, 2012. 

The following require the applicants to publish notice in a newspaper. 
Public comments, requests for public meetings, or requests for a con-
tested case hearing may be submitted to the Office of the Chief Clerk, 
Mail Code 105, P.O. Box 13087, Austin, Texas 78711-3087, WITHIN 
30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION OF THE 
NOTICE. 

INFORMATION SECTION 

BRIGGS ORGANIC LAND MANAGEMENT LLC has applied for a 
major amendment to TCEQ Permit No. 04470. The proposed amend-
ment requests to increase the sludge application rate from 6.44 dry 
tons/acre/year for sewage sludge and 1.6 dry tons/acre/year for water 
treatment plant sludge to a rate not to exceed 11.26 dry tons/acre/year 
for both. The current permit authorizes the land application of sewage 
sludge, water treatment plant sludge, and domestic septage for bene-
ficial use on 47 acres. This permit will not authorize a discharge of 
pollutants into waters in the State. The sludge and domestic septage 
land application site is located on the northwest side of the intersection 
of State Highway 183 and County Road 210, approximately 1,500 feet 
south of Briggs, in Burnet County, Texas 78608. 

MAGELLAN TERMINALS HOLDINGS LP P.O. Box 22186, MD 29, 
Tulsa, Oklahoma, 74121-2186, which operates the Galena Park Termi-
nal, has applied to the Texas Commission on Environmental Quality 
(TCEQ) for a major amendment to Texas Pollutant Discharge Elimina-
tion System (TPDES) Permit No.WQ0000671000 to reduce monitor-
ing frequencies for multiple parameters at stormwater Outfalls 002 and 
003, to reroute stormwater from the Outfall 003 drainage area to Outfall 
002, to add pH treatment at all outfalls, to discharge off-site wastewater 
from other facilities owned by Magellan Terminals Holdings, L.P., to 
temporarily reroute and hold stormwater flows in a diked containment 
area during maintenance, to reduce the monitoring frequency for flow 
at Outfall 001, and to lower effluent limitations for parameters at all 
three outfalls in order to be consistent with the Hydrostatic Test Water 
General Permit (TXG670000). The current permit authorizes the dis-
charge of stormwater runoff, tank draw-down water, wastewater from 
tank washes, boiler blowdown, wastewater from a vehicle wash rack 
and wash rack hoses, hydrostatic test water, offsite stormwater and hy-
drostatic test water from the fire protection system at a daily average 
flow not to exceed 730,000 gallons per day, and a daily maximum flow 
not to exceed 800,000 gallons per day via Outfall 001; the discharge 
of stormwater runoff, hydrostatic test water and hydrostatic test water 
from the fire protection system on an intermittent and flow variable ba-
sis via Outfall 002, and the discharge of stormwater runoff, hydrostatic 
test water and hydrostatic test water from the fire protection system on 
an intermittent and flow variable basis via Outfall 003. This applica-
tion was submitted to the TCEQ on February 16, 2012. The facility is 
located on company property abutting the north shore of the Houston 
Ship Channel at a point approximately 0.5 mile downstream from the 
Washburn Tunnel and approximately 1.0 (one) mile south of Interstate 
Highway 10, Harris County, Texas 77547. The TCEQ Executive Di-
rector has reviewed this action for consistency with the Texas Coastal 
Management Program goals and policies in accordance with the reg-

ulations of the Coastal Coordination Council and has determined that 
the action is consistent with the applicable CMP goals and policies. 

MARTIN PRODUCT SALES LLC, which operates the South 
Houston Plant, has applied for a renewal of TPDES Permit No. 
WQ0001058000, which authorizes the discharge of utility wastewater 
and stormwater at a daily average flow not to exceed 60,000 gallons 
per day, and a daily maximum flow not to exceed 175,000 gallons 
per day via Outfall 001. The facility is located at 300 Christi Place, 
approximately 500 feet southeast of the intersection of State Highway 
3 and College Street, in the City of South Houston, Harris County, 
Texas 77587. The Executive Director has reviewed this action for con-
sistency with the goals and policies of the Texas Coastal Management 
Program (CMP) in accordance with the regulations of the Coastal 
Coordination council (CCC) and has determined that the action is 
consistent with the applicable CMP goals and policies. 

TIN INC, which operates Temple Inland Orange Mill, a kraft paper and 
paperboard production facility, has applied for a renewal of TPDES 
Permit No. WQ0001185000, which authorizes the discharge of treated 
process wastewater, utility wastewater, treated sanitary wastewater and 
stormwater at a daily average flow not to exceed 31,000,000 gallons per 
day and a daily maximum flow not to exceed 50,000,000 gallons per 
day via Outfall 001 and utility wastewater and stormwater on an inter-
mittent and flow variable basis via Outfall 002. The permittee also 
requested for a three-year temporary variance to the location of the 
tidal boundary between Segment No. 0501 (Sabine River Tidal) and 
Segment No. 0502 (Sabine River Above Tidal), in order to study and 
determine the location of this boundary in relation to the point of dis-
charge. The variance would authorize a three-year period to conduct a 
study to determine if a revision to the tidal boundary is justified. Prior 
to the expiration of the variance period, the Commission will consider 
the tidal boundary proposed by the permittee and determine whether it 
is appropriate or the existing tidal boundary is to remain in effect. The 
facility is located approximately five miles north of the City of Orange, 
between State Highway 87 and the Sabine River, north of West Bluff 
Road, Orange County, Texas 77632. The TCEQ Executive Director 
has reviewed this action for consistency with the Texas Coastal Man-
agement Program (CMP) goals and policies in accordance with the reg-
ulations of the Coastal Coordination Council and has determined that 
the action is consistent with the applicable CMP goals and policies. 

SET ENVIRONMENTAL INC., which operates an industrial solid 
waste management facility, has applied for a renewal of TPDES Permit 
No. WQ0004123000, which authorizes the discharge of stormwater 
on an intermittent and variable basis. The facility is located at 5743 
Cheswood Street, in the City of Houston, Harris County, Texas 77087. 

COMPANY LLC, which operates Lajitas Water Treatment Plant, has 
applied for a major amendment to TCEQ Permit No. WQ0004378000 
to decrease the area available for irrigation from 140 acres to 55 acres. 
The existing permit authorizes the disposal of electrodialysis reversal 
(EDR) treatment process wastewater (reversal wastewater, membrane 
blowdown, waste acid solution) and filter backwash via irrigation of 
140 acres of turf grass. This permit will not authorize a discharge of 
pollutants into water in the State. The facility and land application 
site are located approximately 400 feet south of Ranch-to-Market Road 
170 and 2,000 feet east of the Rio Grande River in the City of Lajitas, 
Brewster County, Texas 75254. 

REAGENT CHEMICAL AND RESEARCH INC, which proposes to 
operate Reagent Chemical - Cotulla, has applied for a new permit, pro-
posed TPDES Permit No. WQ0004994000, to authorize the intermit-
tent and flow variable discharge of rinse water and stormwater from 
a loading operation at a hydrochloric acid solution distribution cen-
ter. The facility is located at 1091 Stephenson Road, Cotulla, La Salle 
County, Texas 78014. 
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CITY OF CENTER has applied for a major amendment to TPDES Per-
mit No. WQ0010063003 to authorize the discharge of treated domestic 
wastewater at an annual average flow not to exceed 1,770,000 gallons 
per day via new Outfall 002. The current permit authorizes the dis-
charge of treated domestic wastewater at an annual average flow not 
to exceed 1,770,000 gallons per day via Outfall 001. The combined 
annual average flow from Outfall 001 and Outfall 002 is an annual av-
erage flow that may not exceed 1,770,000 gallons per day. The facility 
is located approximately 3,000 feet southwest of the intersection of Ice 
Plant Road and State Highway 7 in the City of Center in Shelby County, 
Texas 75935. 

CITY OF WASKOM has applied for a renewal of TPDES Permit No. 
WQ0010378001, which authorizes the discharge of treated domestic 
wastewater at a daily average flow not to exceed 500,000 gallons per 
day. The facility is located at 602 Spur 156, Waskom in Harrison 
County, Texas 75692. 

CITY OF CRAWFORD has applied for a renewal of TPDES Permit 
No. WQ0010656001, which authorizes the discharge of treated do-
mestic wastewater at a daily average flow not to exceed 90,000 gal-
lons per day. The facility is located approximately 1,000 feet south of 
Farm-to-Market Road 185 and approximately 3,000 feet southeast of 
the intersection of State Highway 185 and State Highway 317 in the 
City of Crawford in McLennan County, Texas 76638. 

GRIMES CO WATER RECLAMATION LLC has applied for a new 
permit, Proposed TCEQ Permit No. WQ0015032001, to authorize the 
disposal of treated domestic wastewater (septage), between May and 
September only, at a daily average flow not to exceed 80,000 gallons 
per day via surface irrigation of 35 acres of non-public access agri-
cultural land. This permit will not authorize a discharge of pollutants 
into waters in the State. The wastewater treatment facility and dis-
posal site will be located at 16005 B and R Lane, approximately 3.9 
miles southwest of the intersection of Farm-to-Market Road 1774 and 
County Road 302 in Grimes County, Texas 77363. 

TRINITY BAY CONSERVATION DISTRICT has applied for a new 
permit, proposed TPDES Permit No. WQ0015039001, to authorize 
the discharge of treated domestic wastewater at a daily average flow 
not to exceed 100,000 gallons per day. The facility was previously 
permitted under TPDES Permit No. WQ0014105001 which expired on 
February 1, 2012. The facility is located adjacent to the intersection of 
Spring Branch and White's Bayou, approximately 5,200 feet northwest 
of the intersection of Interstate Highway 10 and State Highway 61 in 
Chambers County, Texas 77560. 

If you need more information about these permit applications or the 
permitting process, please call the TCEQ Public Education Program, 
Toll Free, at 1-800-687-4040. General information about the TCEQ 
can be found at our web site at www.TCEQ.texas.gov. Si desea infor-
mación en español, puede llamar al 1-800-687-4040. 
TRD-201204613 
Bridget C. Bohac 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: September 5, 2012 

Texas Ethics Commission 
List of Late Filers 

Listed below are the names of filers from the Texas Ethics Commission 
who did not file reports, or failed to pay penalty fines for late reports in 
reference to the listed filing deadline. If you have any questions, you 
may contact Robbie Douglas at (512) 463-5800. 

Deadline: 8-Day Pre-Election Report Due May 21, 2012 for Can-
didates and Officeholders 

Fernando Castillo, P.O. Box 903, San Juan, Texas 78589 

Jason D. Ferguson, P.O. Box 10, Pampa, Texas 79066-0010 

Miguel Herrera, 500 E. San Antonio, Room 1101, El Paso, Texas 79901 

Matthew D. Melton, 211 Bent Creek Dr., Texas 75165 

John Pena, 102 W. 10th St., La Joya, Texas 78560 

Omar S. Rivero, 400 Mann St., Ste. 709, Corpus Christi, Texas 78401 

Frank Salazar, 15721 Garlang St., Channelview, Texas 77530 

William R. Vaden, P.O. Box 1658, Ingleside, Texas 78362 

TRD-201204559 
David Reisman 
Executive Director 
Texas Ethics Commission 
Filed: August 29, 2012 

Texas Facilities Commission 
Request for Proposals #303-3-20352 

The Texas Facilities Commission (TFC), on behalf of the Texas Parks 
and Wildlife Department (TPWD), announces the issuance of Request 
for Proposals (RFP) #303-3-20352. TFC seeks a five (5) or ten (10) 
year lease of approximately 2,769 square feet of office space in Beau-
mont, Jefferson County, Texas. 

The deadline for questions is September 27, 2012 and the deadline for 
proposals is October 5, 2012 at 3:00 p.m. The award date is October 
26, 2012. TFC reserves the right to accept or reject any or all proposals 
submitted. TFC is under no legal or other obligation to execute a lease 
on the basis of this notice or the distribution of an RFP. Neither this 
notice nor the RFP commits TFC to pay for any costs incurred prior to 
the award of a grant. 

Parties interested in submitting a proposal may obtain infor-
mation by contacting the Regional Leasing Assistant, Eve-
lyn Esquivel, at (512) 463-6494. A copy of the RFP may 
be downloaded from the Electronic State Business Daily at 
http://esbd.cpa.state.tx.us/bid_show.cfm?bidid=102323. 
TRD-201204581 
Kay Molina 
General Counsel 
Texas Facilities Commission 
Filed: August 30, 2012 

Request for Proposals #303-4-20351 

The Texas Facilities Commission (TFC), on behalf of the Office of 
the Attorney General (OAG), announces the issuance of Request for 
Proposals (RFP) #303-4-20351. TFC seeks a five (5) or ten (10) year 
lease of approximately 11,323 square feet of office space in the City of 
Austin or Pflugerville, Texas. 

The deadline for questions is September 24, 2012 and the deadline for 
proposals is October 12, 2012 at 3:00 p.m. The award date is December 
12, 2012. TFC reserves the right to accept or reject any or all proposals 
submitted. TFC is under no legal or other obligation to execute a lease 
on the basis of this notice or the distribution of an RFP. Neither this 
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notice nor the RFP commits TFC to pay for any costs incurred prior to 
the award of a grant. 

Parties interested in submitting a proposal may obtain infor-
mation by contacting the Regional Leasing Assistant, Eve-
lyn Esquivel, at (512) 463-6494. A copy of the RFP may 
be downloaded from the Electronic State Business Daily at 
http://esbd.cpa.state.tx.us/bid_show.cfm?bidid=102319. 
TRD-201204580 
Kay Molina 
General Counsel 
Texas Facilities Commission 
Filed: August 30, 2012 

Texas Department of Insurance 
Notice of Application by a Small Employer Health Benefit 
Plan Issuer to be a Risk-Assuming Health Benefit Plan Issuer 
Notice is given to the public of the application of the listed small em-
ployer health benefit plan issuer to be a risk-assuming health benefit 
plan issuer under Insurance Code §1501.312. A small employer health 
benefit plan issuer is defined by Insurance Code §1501.002(16) as a 
health benefit plan issuer offering, delivering, issuing for delivery, or 
renewing health benefit plans subject to the Insurance Code, Chapter 
1501, Subchapters C - H. A risk-assuming health benefit plan issuer 
is defined by Insurance Code §1501.301(4) as a small employer health 
benefit plan issuer that does not participate in the Texas Health Reinsur-
ance System. The following small employer health benefit plan issuer 
has applied to be a risk-assuming health benefit plan issuer: 

Madison National Life Insurance Company 

The application is subject to public inspection at the offices of the Texas 
Department of Insurance, General Counsel Division, Legal Section -
Nick Hoelscher, 333 Guadalupe, Tower I, Room 920, Austin, Texas. 

If you wish to comment on the application of Madison National Life 
Insurance Company to be a risk-assuming health benefit plan issuer, 
you must submit your written comments within 60 days after publica-
tion of this notice in the Texas Register to Sara Waitt, General Counsel, 
Mail Code 113-2A, Texas Department of Insurance, P.O. Box 149104, 
Austin, Texas 78714-9104. Upon consideration of the application and 
comments, if the commissioner is satisfied that all requirements of law 
have been met, the commissioner or the commissioner's designee may 
take action to approve the applicant to be a risk-assuming health bene-
fit plan issuer. 
TRD-201204605 
Sara Waitt 
General Counsel 
Texas Department of Insurance 
Filed: September 4, 2012 

Notice of Application by a Small Employer Health Benefit 
Plan Issuer to be a Risk-Assuming Health Benefit Plan Issuer 
Notice is given to the public of the application of the listed small em-
ployer health benefit plan issuer to be a risk-assuming health benefit 
plan issuer under Insurance Code §1501.312. A small employer health 
benefit plan issuer is defined by Insurance Code §1501.002(16) as a 
health benefit plan issuer offering, delivering, issuing for delivery, or 
renewing health benefit plans subject to the Insurance Code, Chapter 
1501, Subchapters C - H. A risk-assuming health benefit plan issuer 
is defined by Insurance Code §1501.301(4) as a small employer health 
benefit plan issuer that does not participate in the Texas Health Reinsur-
ance System. The following small employer health benefit plan issuer 
has applied to be a risk-assuming health benefit plan issuer: 

Standard Security Life Insurance Company of New York 

The application is subject to public inspection at the offices of the Texas 
Department of Insurance, General Counsel Division, Legal Section -
Nick Hoelscher, 333 Guadalupe, Tower I, Room 920, Austin, Texas. 

If you wish to comment on the application of Standard Security Life 
Insurance Company of New York to be a risk-assuming health benefit 
plan issuer, you must submit your written comments within 60 days af-
ter publication of this notice in the Texas Register to Sara Waitt, General 
Counsel, Mail Code 113-2A, Texas Department of Insurance, P.O. Box 
149104, Austin, Texas 78714-9104. Upon consideration of the appli-
cation and comments, if the commissioner is satisfied that all require-
ments of law have been met, the commissioner or the commissioner's 
designee may take action to approve the applicant to be a risk-assum-
ing health benefit plan issuer. 
TRD-201204606 
Sara Waitt 
General Counsel 
Texas Department of Insurance 
Filed: September 4, 2012 

Texas Lottery Commission 
Correction of Error 
The Texas Lottery Commission filed for publication Instant Game 
Number 1462 "Haunted Tripler." The document was published in 
the August 31, 2012, issue of the Texas Register (37 TexReg 6975). 
Figures 1 and 2 are revised. In Figure 1, the spelling of Play Symbol 
"CAULDRON SYMBOL" is corrected; and in Figure 2, the approxi-
mate number of winners for $5 is corrected from 100,000 to 100,800. 
No other sections are affected by this revision. The figures are revised, 
as follows. 
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TRD-201204611 

Correction of Error 
The Texas Lottery Commission filed for publication Instant Game 
Number 1472 "Double Action." The document was published in 
the August 31, 2012, issue of the Texas Register (37 TexReg 6983). 
Section 1.2.C is revised to delete Play Symbol "2". Section 1.2.C is 
revised, as follows. 

"C. Play Symbol - The printed data under the latex on the front of the 
Instant Ticket that is used to determine eligibility for a prize. Each 
Play Symbol is printed in symbol font in black ink in positive except 
for dual-image games. The possible black Play Symbols are: 1, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 
45, 46, 47, 48, 49, 50, 2X SYMBOL, $10.00, $15.00, $20.00, $50.00, 
$100, $500, $1,000 and $200,000." 

No other sections are affected by this revision. 
TRD-201204612 

Texas Low-Level Radioactive Waste Disposal
Compact Commission 
Notice of Receipt of Application for Importation of Waste and 
Import Agreement 
Please take notice that, pursuant to Texas Low-Level Radioactive 
Waste Disposal Compact Commission rule 31 TAC §675.23, the 
Compact Commission has received an application for and a proposed 
agreement for import for disposal of low-level radioactive waste from: 

Qal-Tek Associates, LLC (TLLRWDCC #1-0015-00)
 

3998 Commerce Circle
 

Idaho Falls, ID 83401
 

The application is being placed on the Compact Commission web site,
 
www.tllrwdcc.org, where it will be available for inspection and copy-
ing.
 

Comments on the application are due to be received by October 1, 2012.
 
Comments should be mailed to:
 

Texas Low-Level Radioactive Waste Disposal Compact Commission
 

3616 Far West Blvd., Suite 117 #294
 

Austin, Texas 78731
 

Comments may also be submitted via email to: administration@tllr-
wdcc.org.
 
TRD-201204607 
Audrey Ferrell 
Administrator 
Texas Low-Level Radioactive Waste Disposal Compact Commission 
Filed: September 4, 2012 

North Central Texas Council of Governments 
Notice of Consultant Contract Award 

Pursuant to the provisions of Texas Government Code, Chapter 2254, 
the North Central Texas Council of Governments publishes this notice 
of contract award. The Request for Proposals appeared in the July 6, 
2012, issue of the Texas Register (37 TexReg 5171). The selected con-
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tractor will provide transportation services for the Hurst-Euless-Bed-
ford Transit Project. 

The contractor selected for this project is Catholic Charities, 249 W. 
Thornhill Drive, Fort Worth, Texas 76115. The amount of the contract 
will have an annual budget of $140,000 and an option to renew the 
contract for four (4) one-year periods for a total contract amount not to 
exceed $700,000. 
TRD-201204560 
R. Michael Eastland 
Executive Director 
North Central Texas Council of Governments 
Filed: August 29, 2012 

♦ ♦ ♦ 
Public Utility Commission of Texas 
Notice of Application for Designation as an Eligible 
Telecommunications Carrier 
Notice is given to the public of a petition filed with the Public Utility 
Commission of Texas on August 28, 2012, for designation as an eligible 
telecommunications carrier in the State of Texas for the limited purpose 
of offering Lifeline Service to qualified households, pursuant to P.U.C. 
Substantive Rule §26.418. 

Docket Title and Number: Application of Q Link Wireless, LLC for 
Designation as an Eligible Telecommunications Carrier in the State of 
Texas for the Limited Purpose of Offering Lifeline. Docket Number 
40681. 

The Application: Q Link seeks ETC designation solely to provide Life-
line service to qualifying Texas households as a prepaid wireless car-
rier. It will not seek access to funds from the federal Universal Ser-
vice Fund for the purpose of providing service to high cost areas. Pur-
suant to 47 U.S.C. §214(e), the commission, either upon its own motion 
or upon request, shall designate qualifying common carriers as ETCs 
for service areas set forth by the commission. In its application, Q 
Link provided a list of non-rural wire centers in its underlying carrier's 
(Sprint) coverage area for which the company requests ETC designa-
tion and serves the entire wire center. Q Link also provided a list of wire 
centers for Sprint for which the company requests ETC designation and 
serves only part of the wire center. Q Link is a reseller of commercial 
mobile radio service (CMRS) throughout the United States. Q Link 
provides prepaid wireless telecommunications services to consumers 
by using the Sprint Nextel network. 

Persons who wish to comment on this application should notify the 
Public Utility Commission of Texas by September 28, 2012. Requests 
for further information should be mailed to the Public Utility Com-
mission of Texas, P.O. Box 13326, Austin, Texas 78711-3326 or you 
may call the Public Utility Commission's Customer Protection Divi-
sion at (512) 936-7120 or toll-free at 1-888-782-8477. Hearing and 
speech-impaired individuals with text telephone (TTY) may contact 
the commission at (512) 936-7136 or use Relay Texas (toll-free) 1-800-
735-2989 to reach the commission's toll free number (888) 782-8477. 
All comments should reference Docket Number 40681. 
TRD-201204598 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: August 31, 2012 

Notice of Application for Designation as an Eligible 
Telecommunications Carrier 
Notice is given to the public of a petition filed with the Public Utility 
Commission of Texas on August 29, 2012, for designation as an eligible 
telecommunications carrier (ETC) in the State of Texas for the limited 
purpose of offering Lifeline Service to qualified households, pursuant 
to P.U.C. Substantive Rule §26.418. 

Docket Title and Number: Application of Total Call Mobile, Inc. for 
Designation as an Eligible Telecommunications Carrier in the State of 
Texas for the Limited Purpose of Offering Lifeline Service. Docket 
Number 40704. 

The Application: Total Call Mobile, Inc. (Total Call) seeks ETC desig-
nation solely to provide Lifeline service to qualifying Texas households 
as a prepaid wireless carrier. It will not seek access to funds from the 
federal Universal Service Fund for the purpose of providing service to 
high cost areas. Total Call is a reseller of commercial mobile radio ser-
vice (CMRS) throughout the United States. Total Call provides prepaid 
wireless telecommunications services to consumers by using the Sprint 
Spectrum L.P. (Sprint) network. Total Call requests designation as an 
ETC for the non-rural wire centers in which Sprint's spectrum covers 
an entire wire center, and in which it serves only part of the wire center 
as shown in Exhibit 6 to the application. 

Persons who wish to comment on this application should notify the 
Public Utility Commission of Texas by September 28, 2012. Requests 
for further information should be mailed to the Public Utility Com-
mission of Texas, P.O. Box 13326, Austin, Texas 78711-3326, or you 
may call the Public Utility Commission's Customer Protection Divi-
sion at (512) 936-7120 or toll-free at 1-888-782-8477. Hearing and 
speech-impaired individuals with text telephone (TTY) may contact 
the commission at (512) 936-7136 or use Relay Texas (toll-free) 1-800-
735-2989 to reach the commission's toll free number (888) 782-8477. 
All comments should reference Docket Number 40704. 
TRD-201204608 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: September 4, 2012 

Notice of Application to Amend Designation as an Eligible 
Telecommunications Carrier 
Notice is given to the public of a petition filed with the Public Utility 
Commission of Texas on August 28, 2012, to amend designation as an 
eligible telecommunications carrier in the State of Texas for the limited 
purpose of offering wireless Lifeline services to qualified households, 
pursuant to P.U.C. Substantive Rule §26.418. 

Docket Title and Number: Application of Express Cash and Phone, Inc. 
d/b/a Talk Now Telco Wireless to Amend Designation as an Eligible 
Telecommunications Carrier Pursuant to 47 U.S.C. §214(E) and P.U.C. 
Substantive Rule §26.418. Docket Number 40683. 

The Application: Express Cash and Phone, Inc. d/b/a Talk Now Telco 
Wireless (Talk Now Telco Wireless or the Company) seeks to amend 
ETC designation throughout the State of Texas to offer prepaid wireless 
Lifeline Service for the purpose of receiving federal universal service 
support for wireless services. It will not seek access to funds from the 
federal Universal Service Fund for the purpose of providing service to 
high cost areas. Talk Now Telco Wireless seeks only Lifeline Service 
support from the low-income program and does not seek any high-cost 
support. A list of each exchange for which the company is requesting 
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wireless ETC status in the State of Texas is attached to the application 
as Exhibit 4. 

Persons who wish to comment on this application should notify the 
Public Utility Commission of Texas by September 28, 2012. Requests 
for further information should be mailed to the Public Utility Com-
mission of Texas, P.O. Box 13326, Austin, Texas 78711-3326 or you 
may call the Public Utility Commission's Customer Protection Divi-
sion at (512) 936-7120 or toll-free at 1-888-782-8477. Hearing and 
speech-impaired individuals with text telephone (TTY) may contact 
the commission at (512) 936-7136 or use Relay Texas (toll-free) 1-800-
735-2989 to reach the commission's toll free number (888) 782-8477. 
All comments should reference Docket Number 40683. 
TRD-201204599 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: August 31, 2012 

Region C Regional Water Planning Group 
Notice to Public - Regional Water Planning 

Notice is hereby given that the North Texas Municipal Water District 
(NTMWD) will submit by 5:00 p.m., October 4, 2012, a grant appli-
cation for financial assistance to the Texas Water Development Board 
(TWDB) on behalf of Region C Water Planning Group (RCWPG) to 
carry out planning activities to develop the 2016 Region C Regional 
Water Plan in completion of the state's Fourth Cycle (2012 - 2016) of 
Regional Water Planning. 

The RCWPG area includes all or part of the following counties: Collin, 
Cooke, Dallas, Denton, Ellis, Fannin, Freestone, Grayson, Henderson, 
Jack, Kaufman, Navarro, Parker, Rockwall, Tarrant, and Wise. 

Copies of the grant application may be obtained from NTMWD or 
online at www.regioncwater.org. Written comments from the public 
regarding the grant application must be submitted to NTMWD and 
TWDB by no later than October 6, 2012. Comments can be submitted 
to NTMWD and the TWDB as follows: 

James M. Parks, Chairman 

Administrative Agent for Region C 

NTMWD 

P.O. Box 2408 

Wylie, Texas 75098 

Melanie Callahan 

Executive Administrator 

Texas Water Development Board 

P.O. Box 13231 

Austin, Texas 78711-3231 

For additional information, please visit www.regioncwater.org or con-
tact Jim Parks, RCWPG, c/o NTMWD, P.O. Box 2408, Wylie, TX 
75098, (972) 442-5405, jparks@ntmwd.com. 
TRD-201204595 
James M. Parks 
Agent for Region C 
Region C Regional Water Planning Group 
Filed: August 31, 2012 

Region D Regional Water Planning Group 
Notice of Application for Regional Water Planning Grant 
Funding for the Fourth Cycle of Regional Water Planning 

Notice is hereby given that the Northeast Texas Municipal Water Dis-
trict (NETMWD) will submit by 5:00 p.m. October 4, 2012, a grant 
application for financial assistance to the Texas Water Development 
Board (TWDB) on behalf of Region D to carry out planning activities 
to develop the 2016 Region D Regional Water Plan as part of the state's 
Fourth Cycle (2012 - 2016) of Regional Water Planning. 

The Northeast Texas Regional Water Planning Group (Region D) con-
sists of a nineteen (19) county area that includes all or part of the fol-
lowing counties: Bowie, Camp, Cass, Delta, Franklin, Gregg, Harri-
son, Hopkins, Hunt, Lamar, Marion, Morris, Rains, Red River, Smith, 
Titus, Upshur, Van Zandt and Wood. 

Copies of the grant application may be obtained from NETMWD when 
it becomes available or online at www.netmwd.com. Written com-
ments from the public regarding the grant application must be submit-
ted to NETMWD and TWDB by no later than September 30, 2012 
(within 30 days of the date on which this notice was mailed). Com-
ments can be submitted to the NETMWD and the TWDB as follows: 

NETMWD: 

Administrative Agent for Region D 

Northeast Texas Municipal Water District 

P.O. Box 955 

4180 FM 2505 

Hugh Springs, TX 75656 

Attn: Walt Sears, Jr. 

TWDB: 

Melanie Callahan 

Executive Administrator 

Texas Water Development Board 

P.O. Box 13231 

Austin, TX 78711-3231 

For additional information, please contact Walt Sears, Jr., Northeast 
Texas Municipal Water District, Administrator for Region D, P.O. Box 
955, Hughes Springs, TX 75656, (903) 639-7538, netmwd@aol.com. 

Contact information for the TWDB Contracting and Purchasing is as 
follows: David Carter, Texas Water Development Board, Manager, 
Contracting and Purchasing, P.O. Box 13231 - Capitol Station, Austin, 
Texas 78711-3231. 
TRD-201204561 
Walt Sears, Jr. 
Attorney, Northeast Texas Municipal Water District 
Region D Regional Water Planning Group 
Filed: August 29, 2012 

Region H Water Planning Group 
Notice of Application for Grant Funding for the Completion of 
the Fourth Cycle of Regional Water Planning 
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Notice is hereby given that the San Jacinto River Authority (SJRA) will 
submit by 5:00 p.m. October 4, 2012, a grant application for financial 
assistance to the Texas Water Development Board (TWDB) on behalf 
of Region H, to carry out planning activities to develop the 2016 Region 
H Regional Water Plan in completion of the state's Fourth Cycle 2012-
2016 of Regional Water Planning. 

The Region H Water Planning Group (Region H) includes all or part of 
the following counties: Austin, Brazoria, Chambers, Fort Bend, Galve-
ston, Harris, Leon, Liberty, Madison, Montgomery, Polk, San Jacinto, 
Trinity, Walker, and Waller. 

Copies of the grant application may be obtained from SJRA or online at 
www.regionHwater.org. Written comments from the public regarding 
the grant application must be submitted to SJRA and TWDB by Octo-
ber 15, 2012. Comments can be submitted to SJRA and the TWDB as 
follows: 

Jace Houston, Deputy General Manager 

San Jacinto River Authority 

Administrative Agent for Region H 

P.O. Box 329 

Conroe, Texas 77305-0329 

Melanie Callahan 

Executive Administrator 

Texas Water Development Board 

P.O. Box 13231 

Austin, Texas 78711-3231 

For additional information, please contact: Region H, c/o Jace Hous-
ton, Deputy General Manager, SJRA, P.O. Box 329, Conroe, Texas 
77305-0329, telephone 936-588-3111, and email info@regionHwa-
ter.org. 
TRD-201204629 
Jace Houston 
Deputy General Manager, San Jacinto River Authority 
Region H Water Planning Group 
Filed: September 5, 2012 

Texas Department of Transportation 
Notification of Industry Conference for Toll Operations and 
Customer Service Center Operations 
Pursuant to Texas Transportation Code, §228.052, the Texas Depart-
ment of Transportation (department) may seek to enter into an agree-
ment with one or more persons to provide personnel, equipment, sys-
tems, facilities, and/or services necessary to operate a toll project or 
system, including but not necessarily limited to the operation of cus-
tomer service centers and the collection of tolls. The Texas Transporta-
tion Commission has promulgated rules located at 43 Texas Admin-
istrative Code §27.83, governing the requirements for soliciting pro-
posals to operate a department toll project or system. The department 
is exploring options for procuring services from a prime vendor with 
high quality systems to support the operation of current and future toll 
facilities in Texas. This conference is intended to elicit discussions be-
tween the department and the vendor community. Interested parties 
will submit a Letter of Interest (LOI) in order to participate in the con-
ference with the department. Submission of an LOI and participation 
in the conference is optional and is not a prerequisite to responding to 
a formal Request for Proposal (RFP). However, participation in a con-

ference may provide the vendor opportunities, in a relatively informal 
forum, to discuss the procurement process and their specific approach 
with department officials. 

Letters of Interest should include vendor contact information with num-
ber of attendees and will be accepted until 3:00 p.m. CDT, on Wednes-
day, September 26, 2012. On receipt of the LOI, the department will 
contact interested vendors to confirm participation in the conference 
scheduled for 9:00 a.m. to 12:00 p.m. CDT, Thursday, September 27, 
2012 at the Texas Department of Transportation, Riverside Campus, 
200 E. Riverside Drive, Austin, Texas 78704. 

The department is providing this time to allow interested parties to dis-
cuss an approach to the project in advance of the department's issuance 
of a formal RFP. The department currently anticipates that a formal 
RFP will be issued approximately mid-October 2012. 

An LOI may be submitted via mail to Kathy Garrett, Texas Depart-
ment of Transportation, Toll Operations Division, 12719 Burnet Road, 
Austin, Texas 78727 or via email: Kathy.Garrett@txdot.gov. (Tele-
phone: (512) 874-9723.) 

The department has operated toll roads in Texas since 2006. Additional 
information regarding facility background and descriptions can be re-
searched at http://www.texastollways.com. 
TRD-201204625 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Filed: September 5, 2012 

Public Hearing Notice - Unified Transportation Program 

The Texas Department of Transportation (department) will hold a pub-
lic hearing on Monday, October 8, 2012 at 10:00 a.m. at 200 East 
Riverside Drive, Room 1A-1, in Austin, Texas to receive public com-
ments on the proposed updates to the 2013 Unified Transportation Pro-
gram (UTP). 

The UTP is a 10-year program that guides the development and autho-
rizes construction of transportation projects and projects involving avi-
ation, public transportation, and the state's waterways and coastal wa-
ters. The Texas Transportation Commission has adopted rules located 
in 43 Texas Administrative Code Chapter 16, governing the planning 
and development of transportation projects, which include guidance 
regarding public involvement related to adoption of the UTP and ap-
proval of any updates to the program. 

Information regarding the proposed updates to the 2013 UTP will be 
available at each of the department's district offices, at the department's 
Transportation Planning and Programming Division offices located in 
Building 118, Second Floor, 118 East Riverside Drive, Austin, Texas, 
or (512) 486-5043, and on the department's website at: http://www.tx-
dot.gov/public_involvement/utp.htm. 

Persons wishing to speak at the hearing may register in advance by 
notifying David Plutowski, Transportation Planning and Programming 
Division, at (512) 486-5043 not later than Friday, October 5, 2012, or 
they may register at the hearing location beginning at 9:00 a.m. on 
the day of the hearing. Speakers will be taken in the order registered. 
Any interested person may appear and offer comments or testimony, 
either orally or in writing; however, questioning of witnesses will be 
reserved exclusively to the presiding authority as may be necessary to 
ensure a complete record. While any persons with pertinent comments 
or testimony will be granted an opportunity to present them during the 
course of the hearing, the presiding authority reserves the right to re-
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strict testimony in terms of time or repetitive content. Groups, orga-
nizations, or associations should be represented by only one speaker. 
Speakers are requested to refrain from repeating previously presented 
testimony. Persons with disabilities who have special communication 
or accommodation needs or who plan to attend the hearing may contact 
the Transportation Planning and Programming Division, at 118 East 
Riverside Drive, Austin, Texas 78704-1205, (512) 486-5038. Requests 
should be made no later than three days prior to the hearing. Every rea-
sonable effort will be made to accommodate the needs. 

Interested parties who are unable to attend the hearing may submit com-
ments regarding the updates to the 2013 UTP to Marc D. Williams, Di-
rector of Planning, P.O. Box 149217, Austin, Texas 78714-9217. Inter-
ested parties may also submit comments regarding the updates to the 
2013 UTP by telephone at (800) 687-8108. In order to be considered, 
all comments must be received at the Transportation Planning and Pro-
gramming office by 4:00 p.m. on Monday, October 15, 2012. 
TRD-201204623 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Filed: September 5, 2012 

Transportation Enhancement Program - 2012 Program Call 
In accordance with 43 Texas Administrative Code Chapter 11, Sub-
chapter E, the Texas Department of Transportation (department) issues 
this 2012 Program Call for the proposed projects of the department's 
Transportation Enhancement Program (program). 

Title 23, United States Code, §133(d)(2) and §160(e)(2), require that 
10% of certain funds apportioned a state pursuant to Title 23, United 
States Code, §104((b)(3), be used for transportation enhancement ac-
tivities, as defined. The Texas Transportation Commission (commis-
sion) will allocate one-half of those funds to metropolitan planning or-
ganizations operating in transportation management areas. The com-
mission may allocate funds to the department for activities that qualify 
for the program and are located on the state highway system, and may 
also make funds available in a statewide competitive program that en-
hances the surface transportation systems and facilities within the state 
for the benefit of the users of those systems. 

Transportation enhancement activities are defined in §101(a) of Title 
23, United States Code as: 

(1) provision of facilities for pedestrians and bicycles; 

(2) provision of safety and educational activities for pedestrians and 
bicycles; 

(3) acquisition of scenic easements and scenic or historic sites; 

(4) scenic or historic highway programs (including the provision of 
tourist and welcome center facilities); 

(5) landscaping and other scenic beautification; 

(6) historic preservation; 

(7) rehabilitation and operation of historic transportation buildings, 
structures or facilities (including historic railroad facilities and canals); 

(8) preservation of abandoned railway corridors (including the conver-
sion and use thereof for pedestrian or bicycle trails); 

(9) control and removal of outdoor advertising; 

(10) archaeological planning and research; 

(11) environmental mitigation to address water pollution due to high-
way runoff or reduce vehicle-caused wildlife mortality while maintain-
ing habitat connectivity; and 

(12) establishment of transportation museums. 

To nominate a project, the eligible nominating entity must file its nomi-
nation, in the form prescribed by the department, with the district engi-
neer of the district office responsible for the area in which the proposed 
enhancement project will be implemented. The nomination for a single 
project located in multiple jurisdictions may be filed with the Design 
Division. The address and telephone number of the district offices are 
available on the department's internet web site at www.txdot.gov/busi-
ness/governments/te.htm. Completed nominations must be received by 
the department no later than 5:00 p.m., Friday, November 16, 2012. 

Information regarding the program, program guide, nomination forms 
and workshops are available from the department's internet web site at 
www.txdot.gov/business/governments/te.htm or by writing or calling 
the Design Division, 125 East 11th Street, Austin, Texas 78701-2483, 
(512) 416-3082. 
TRD-201204624 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Filed: September 5, 2012 

♦ ♦ ♦ 
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How to Use the Texas Register 
Information Available: The 14 sections of the Texas 

Register represent various facets of state government. Documents 
contained within them include: 

Governor - Appointments, executive orders, and 
proclamations. 
 Attorney General - summaries of requests for opinions, 
opinions, and open records decisions. 

Secretary of State - opinions based on the election laws. 
Texas Ethics Commission - summaries of requests for 

opinions and opinions. 
 Emergency Rules- sections adopted by state agencies on an 
emergency basis.
 Proposed Rules - sections proposed for adoption.
 Withdrawn Rules - sections withdrawn by state agencies 
from consideration for adoption, or automatically withdrawn by 
the Texas Register six months after the proposal publication date. 
 Adopted Rules - sections adopted following public comment 
period. 

Texas Department of Insurance Exempt Filings - notices of 
actions taken by the Texas Department of Insurance pursuant to 
Chapter 5, Subchapter L of the Insurance Code. 

Texas Department of Banking - opinions and exempt rules 
filed by the Texas Department of Banking. 

Tables and Graphics - graphic material from the proposed, 
emergency and adopted sections. 

Transferred Rules- notice that the Legislature has 
transferred rules within the Texas Administrative Code from one 
state agency to another, or directed the Secretary of State to 
remove the rules of an abolished agency.
 In Addition - miscellaneous information required to be 
published by statute or provided as a public service. 

Review of Agency Rules - notices of state agency rules 
review. 

Specific explanation on the contents of each section can be 
found on the beginning page of the section. The division also 
publishes cumulative quarterly and annual indexes to aid in 
researching material published. 

How to Cite: Material published in the Texas Register is 
referenced by citing the volume in which the document appears, 
the words “TexReg” and the beginning page number on which that 
document was published. For example, a document published on 
page 2402 of Volume 36 (2011) is cited as follows: 36 TexReg 
2402. 

In order that readers may cite material more easily, page numbers 
are now written as citations. Example: on page 2 in the lower-left 
hand corner of the page, would be written “36 TexReg 2 issue 
date,” while on the opposite page, page 3, in the lower right-hand 
corner, would be written “issue date 36 TexReg 3.” 

How to Research: The public is invited to research rules and 
information of interest between 8 a.m. and 5 p.m. weekdays at the 
Texas Register office, Room 245, James Earl Rudder Building, 
1019 Brazos, Austin. Material can be found using Texas Register 
indexes, the Texas Administrative Code, section numbers, or TRD 
number. 

Both the Texas Register and the Texas Administrative Code are 
available online at: http://www.sos.state.tx.us. The Register is 
available in an .html version as well as a .pdf (portable document 

format) version through the internet. For website information, call 
the Texas Register at (512) 463-5561. 

Texas Administrative Code 
The Texas Administrative Code (TAC) is the compilation of 

all final state agency rules published in the Texas Register. 
Following its effective date, a rule is entered into the Texas 
Administrative Code. Emergency rules, which may be adopted by 
an agency on an interim basis, are not codified within the TAC. 

The TAC volumes are arranged into Titles and Parts (using 
Arabic numerals). The Titles are broad subject categories into 
which the agencies are grouped as a matter of convenience. Each 
Part represents an individual state agency. 

The complete TAC is available through the Secretary of 
State’s website at http://www.sos.state.tx.us/tac. 

The following companies also provide complete copies of the 
TAC: Lexis-Nexis (800-356-6548), and West Publishing Company 
(800-328-9352). 

The Titles of the TAC, and their respective Title numbers are: 

1. Administration 
4. Agriculture

 7. Banking and Securities 
10. Community Development 
13. Cultural Resources 
16. Economic Regulation 
19. Education 
22. Examining Boards 
25. Health  Services 

 28. Insurance 
30. Environmental Quality  

 31. Natural Resources and Conservation 
34. Public Finance 

 37. Public Safety and Corr ections  
 40. Social Services and Assistance 
 43. Transportation 

ow to Cite: Under the TAC scheme, each section is designated 
y a  TAC number. For example in the citation 1 TAC §27.15: 1 

H
b
indicates the title under which the agency appears in the Texas 
Administrative Code; TAC stands for the Texas Administrative 
Code; §27.15 is the section number of the rule (27 indicates that 
the section is under Chapter 27 of Title 1; 15 represents the 
individual section within the chapter). 

How to update: To find out if a rule has changed since the 
publication of the current supplement to the Texas Administrative 
Code, please look at the Index of Rules. The Index of Rules is 
published cumulatively in the blue-cover quarterly indexes to the 
Texas Register. If a rule has changed during the time period 
covered by the table, the rule’s TAC number will be printed with 
the Texas Register page number and a notation indicating the type 
of filing (emergency, proposed, withdrawn, or adopted) as shown 
in the following example. 

TITLE 1. ADMINISTRATION 
Part 4. Office of the Secretary of State 
Chapter 91. Texas Register 
40 TAC §3.704.................................................950 (P)
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