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♦ ♦ ♦ 

Appointments 
Appointments for September 13, 2012 

Appointed to the Board of Pilot Commissioners for Galveston County 
Ports for a term to expire February 1, 2015, W. Bradshaw "Brad" Boney 
of Galveston (replacing James Toups, Sr. of League City who re-
signed). 

Appointed to the Central Colorado River Authority for a term to 
expire February 1, 2015, Herman Law of Burkett (replacing David 
McWhorter of Albany who resigned). 

Appointed to the State Health Services Council for a term to expire 
February 1, 2013, Maria F. Teran of El Paso (replacing Jacinto Juarez 
of Laredo whose term expired). 

Appointed to the Texas Commission on Fire Protection for a term to 
expire February 1, 2017, Laurence P. "Pat" Ekiss of Taylor (replacing 
Christopher Connealy of Cedar Park who resigned). 

Appointed to the Texas Crime Stoppers Council for a term to expire 
September 1, 2016, Jorge E. Gaytan of Houston (Mr. Gaytan is being 
reappointed). 

Appointed to the Texas Crime Stoppers Council for a term to expire 
September 1, 2016, Emerson Lane, Jr. of Beaumont (Mr. Lane is being 
reappointed). 

Appointed to the Texas Crime Stoppers Council for a term to expire 
September 1, 2016, Ernesto "Ernie" Rodriguez, Jr. of McAllen (re-
placing Nelda Garcia of Ben Bolt whose term expired). 

Appointed to the Advisory Council on Emergency Medical Services for 
a term to expire January 1, 2018, Jodie Harbert, III of College Station 
(Mr. Harbert is being reappointed). 

Appointed to the Advisory Council on Emergency Medical Services 
for a term to expire January 1, 2018, Donald G. Phillips of Weatherford 
(Dr. Phillips is being reappointed). 

Appointed to the Advisory Council on Emergency Medical Services for 
a term to expire January 1, 2018, Karen M. Pickard of Ovilla (replacing 
Peter Wolf of Windthorst whose term expired). 

Appointed to the Advisory Council on Emergency Medical Services 
for a term to expire January 1, 2018, Shirley Scholz of Ransom (Ms. 
Scholz is being reappointed). 

Appointed to the Advisory Council on Emergency Medical Services for 
a term to expire January 1, 2018, Alan H. Tyroch of El Paso (replacing 
Luis Fernandez of Tyler whose term expired). 

Appointments for September 21, 2012 

Appointed as Deputy Administrator and Commissioner for the Inter-
state Compact for Juveniles for a term to expire at the pleasure of 
the Governor, Daryl Liedecke of Austin (replacing Donna Bonner of 
Round Rock who resigned). 

Appointing Clinton Harp as designee to serve as an Ex-Officio/Non-
Voting member of the Texas Economic Development Corporation for 
a term at the pleasure of the Governor. Mr. Harp replaces Kathy Walt. 

Appointed to the North Central Texas Regional Review Committee for 
a term at the pleasure of the Governor, Joseph E. Helmberger of Farm-
ersville (replacing Christy Schell of Nevada). 

Rick Perry, Governor 
TRD-201204965 

Proclamation 41-3307 

TO ALL TO WHOM THESE PRESENTS SHALL COME: 

RICK PERRY, Governor of the State of Texas, issued an Emergency 
Disaster Proclamation on July 5, 2011, certifying that exceptional 
drought conditions posed a threat of imminent disaster in specified 
counties in Texas. 

WHEREAS, record high temperatures, preceded by significantly low 
rainfall, have resulted in declining reservoir and aquifer levels, threat-
ening water supplies and delivery systems in many parts of the state; 
and 

WHEREAS, prolonged dry conditions continue to increase the threat 
of wildfire across many portions of the state; and 

WHEREAS, these drought conditions have reached historic levels and 
continue to pose an imminent threat to public health, property and the 
economy; and 

WHEREAS, this state of disaster includes the counties of Andrews, 
Archer, Bailey, Bandera, Baylor, Blanco, Borden, Briscoe, Brooks, 
Brown, Burnet, Callahan, Cameron, Castro, Childress, Clay, Cochran, 
Coke, Comal, Concho, Cottle, Crane, Crockett, Crosby, Culberson, 
Dawson, Dickens, Duval, Eastland, Ector, Fannin, Fisher, Floyd, 
Foard, Gaines, Garza, Gillespie, Glasscock, Grayson, Hale, Hall, 
Hardeman, Haskell, Hidalgo, Hockley, Howard, Hudspeth, Irion, Jack, 
Jeff Davis, Jim Hogg, Jim Wells, Jones, Kendall, Kenedy, Kent, Kerr, 
Kimble, King, Kleberg, Knox, Lamb, Llano, Loving, Lubbock, Lynn, 
Martin, Mason, McCulloch, Medina, Menard, Midland, Mitchell, 
Montague, Motley, Nolan, Nueces, Oldham, Parmer, Presidio, Ran-
dall, Reagan, Real, Red River, Runnels, San Saba, Schleicher, Scurry, 
Shackelford, Starr, Stephens, Sterling, Stonewall, Sutton, Swisher, 
Taylor, Terrell, Terry, Throckmorton, Tom Green, Upton, Val Verde, 
Ward, Webb, Wichita, Wilbarger, Willacy, Williamson, Winkler, Wise, 
Yoakum and Young. 

THEREFORE, in accordance with the authority vested in me by Sec-
tion 418.014 of the Texas Government Code, I, LIEUTENANT GOV-
ERNOR DAVID DEWHURST, Acting Governor of the State of Texas, 
do hereby renew the disaster proclamation and direct that all necessary 
measures, both public and private as authorized under Section 418.017 
of the code, be implemented to meet that threat. 
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As provided in Section 418.016 of the code, all rules and regulations 
that may inhibit or prevent prompt response to this threat are suspended 
for the duration of the state of disaster. 

In accordance with the statutory requirements, copies of this proclama-
tion shall be filed with the applicable authorities. 

IN TESTIMONY WHEREOF, I have hereunto signed my name and 
have officially caused the Seal of State to be affixed at my Office in the 
City of Austin, Texas, this the 7th day of September, 2012. 

David Dewhurst, Lieutenant Governor 

Acting Governor 
TRD-201204966 

♦ ♦ ♦ 

37 TexReg 7822 October 5, 2012 Texas Register 



♦ ♦ ♦ 

Requests for Opinions 
RQ-1083-GA 

Requestor: 

The Honorable Isidro R. Alaniz 

District Attorney 

49th Judicial District 

Post Office Box 1343 

Laredo, Texas 78042 

Re: Whether a member of a governmental body may leave an open 
meeting to confer privately with the employees of that governmental 
body (RQ-1083-GA) 

Briefs requested by October 24, 2012 

For further information, please access the website at 
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110. 
TRD-201205120 
Katherine Cary 
General Counsel 
Office of the Attorney General 
Filed: September 26, 2012 

Opinions 
Opinion No. GA-0969 

Raymund A. Paredes, Ph.D. 

Commissioner of Higher Education 

Texas Higher Education Coordinating Board 

Post Office Box 12788 

Austin, Texas 78711-2788 

Re: Authority of the Texas Higher Education Coordinating Board to 
promulgate a rule that would permit a veteran who is entitled to two 
kinds of federal education benefits to be eligible to apply for benefits 
under section 54.341, Education Code, based upon the federal program 
to which the veteran opts to apply rather than on the federal program 
which he or she is entitled to use (RQ-1053-GA) 

S U M M A R Y 

Under section 54.341 of the Education Code, a court would likely con-
clude that the Texas Higher Education Coordinating Board has author-
ity to adopt a rule which would allow a veteran applying for the state 
Hazlewood Act Tuition Exemption who is otherwise entitled to federal 
Chapter 33 benefits to not first exhaust his or her Chapter 33 benefits. 

Opinion No. GA-0970 

Mr. Zak Covar 

Executive Director 

Texas Commission on Environmental Quality 

Post Office Box 13087 

Austin, Texas 78711-3087 

Re: Whether a state agency's demand for restitution based upon an 
unadjudicated claim for breach of a grant contract constitutes a "debt" 
to the state for purposes of section 403.055, Government Code (RQ-
1054-GA) 

S U M M A R Y 

The act of sending a letter requesting restitution damages based upon an 
unadjudicated claim for breach of a grant contract issued under chapter 
386 of the Health and Safety Code will not, by itself, establish a debt 
to the state for purposes of section 403.055 of the Government Code. 
The Texas Commission on Environmental Quality could establish the 
existence of a debt to the state if specific contract terms that create an 
agreement between the state and grantee establish a debt, if the Com-
mission can allege the existence of a debt by statutory reference, or if 
the Commission can establish the debt by some other lawfully effective 
means, including a TCEQ internal administrative process that provides 
the grantee with the requisite due process. 

Once the Commission has established a debt to the state and provided 
grantees with due process, including an opportunity to contest the 
amount or existence of a contract breach, the Commission may report 
a person to the comptroller as indebted to the state under Government 
Code subsection 403.055(f). 

Opinion No. GA-0971 

The Honorable Russell W. Malm 

Midland County Attorney 

500 North Loraine, Suite 1101 

Midland, Texas 79701 

ATTORNEY GENERAL October 5, 2012 37 TexReg 7823 
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♦ ♦ ♦ 

Re: Authority of a county bail bond board with regard to attorneys 
who execute bail bonds: Clarification of Attorney General Opinion No. 
GA-0197 (2004) (RQ-1058-GA) 

S U M M A R Y 

A bail bond board may use a felony conviction to suspend or revoke the 
authorization granted to an attorney under Occupations Code section 
1704.163 only if the conviction resulted from conduct involved with 
the practice of executing a bail bond or acting as a surety. 

If a bail bond board determines that an attorney has committed a felony 
that may be used to suspend or revoke his or her right to act under Oc-
cupations Code section 1704.163, the board would be the appropriate 

body to determine how the attorney may remedy the felony conviction 
and whether such remedial action has occurred in a given instance. 

For further information, please access the website at 
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110. 
TRD-201205093 
Katherine Cary 
General Counsel 
Office of the Attorney General 
Filed: September 25, 2012 
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TITLE 4. AGRICULTURE 

PART 1. TEXAS DEPARTMENT OF 
AGRICULTURE 

CHAPTER 17. MARKETING AND 
PROMOTION 
The Texas Department of Agriculture (department) proposes 
amendments to Chapter 17, Subchapter B, §§17.30 - 17.33, 
concerning the department's livestock facilities, Subchapter C, 
§§17.51 -17.53, 17.55 - 17.57, 17.59, and 17.60, concerning 
the GO TEXAN certification and marketing program, and Sub-
chapter D, §17.73, concerning the department's farmers market 
certification program; new §§17.61 - 17.63, concerning the 
department's GO TEXAN certification and marketing program; 
and new Subchapter J, §§17.600 - 17.604, concerning the de-
partment's GO TEXAN certified retirement community program, 
and the repeal of §17.54, concerning denial of applications, and 
Subchapter J, §§17.600 - 17.610, concerning the GO TEXAN 
Wildlife Program. The amendments to §§17.30 - 17.33 are 
proposed to clarify references to the department's export-import 
facilities, and make those consistent with the Texas Agriculture 
Code, Chapter 146, Subchapter B. The amendment to the title 
of Subchapter C, as well as amendments made throughout that 
subchapter are proposed to correct the terminology used to 
refer to the GO TEXAN certification mark, previously referred 
to as the "GO TEXAN and Design Mark." The amendments to 
§17.51 clarify and add definitions related to the GO TEXAN 
program. The amendments to §17.52 add a reference to the 
new §17.63, as well as correct terminology referring to the 
GO TEXAN certification mark. The amendment to §17.53 
incorporates the application denial process defined in §17.54, 
which is proposed for repeal. The amendments to §17.55 add 
renewal application procedures for those authorized to utilize 
the GO TEXAN certification mark. The amendments to §17.56 
and §17.59 correct the terminology used to refer to the GO 
TEXAN certification mark. The amendments to §17.57 clarify 
persons eligible to qualify for associate GO TEXAN registration, 
as well as terminology associated with eligible registrants. The 
amendments to §17.60 outline benefits available to GO TEXAN 
Restaurant Program registrants, and clarifies requirements to 
be eligible for the program. 

New §17.61 incorporates Subchapter J, GO TEXAN Wildlife Pro-
gram, which is proposed for repeal, into Subchapter C. New 
§17.62 creates a new GO TEXAN program for farm and ranch 
registrants and outlines application and eligibility requirements. 
New §17.63 defines eligibility for licensing of the GO TEXAN cer-
tification mark for commercial use, including definition of applica-
tion, licensing and royalty fees. The amendments to §17.73 de-
fine a minimum percentage of Texas grown products that farmers 

markets are required to provide, and also makes a grammatical 
correction. New Subchapter J, GO TEXAN Certified Retirement 
Community Program, §§17.600 - 17.604, transfers this program 
from 4 TAC Chapter 29, Subchapter C, to Chapter 17, with no 
substantive changes made to eligibility requirements or fees. 

New §17.62 and §17.63 include provisions related to fees. 
These fees are necessary to comply with changes made to the 
funding of the department's marketing program by the 82nd 
Texas Legislature. The Legislature has required that all of the 
costs of administering this program be entirely offset by revenue 
generated for the program and has authorized the agency to col-
lect fees accordingly. In order to meet this Legislative mandate, 
the department has first reviewed programs for cost savings and 
efficiencies, then restructured programs, as needed, to provide 
the best service possible at a reasonable cost to program users. 
Proposed new §17.62 and §17.63 will authorize fees so that 
the GO TEXAN program may continue, under the cost recovery 
requirement imposed by the 82nd Legislature. 

Bryan Daniel, Chief Administrator, Trade and Business Devel-
opment, has determined that for the first five years the amended 
and new sections and repeals are in effect, there will be fiscal im-
plications for state government as a result of administering or en-
forcing the proposed new and amended sections in Subchapter 
C, due to the collection of application, license and royalty fees for 
program participation in the GO TEXAN promotional marketing 
program. It is not possible to determine the amount of revenue 
applications, license agreements and royalty fees will generate. 
Applicants to the new Farm and Ranch Program established un-
der §17.62 will pay a fee based upon the level of membership, 
with fees ranging from $100 to $5,000. Applicants for a license 
to use the GO TEXAN certification mark under §17.63 will pay 
an application fee of $35, and upon approval of an application, 
will pay a $250 licensing fee. In addition, a licensee will pay a 
royalty fee of 3.0 percent of annual gross receipts from the sale 
of licensed products in excess of $5,000. The charging of fees is 
necessary to enable the continued operation of a leaner, cost-ef-
ficient program due to a new Legislative requirement that this 
program generate revenue to completely offset its costs. The 
ability of the department to provide a quality program will be im-
pacted if the department does not assess a fee that recovers the 
full cost of the program. There will be no fiscal implications for 
local government. 

Mr. Daniel has also determined that for each year of the first five 
years the proposed amended and new sections are in effect, the 
public benefit anticipated as a result of enforcing the amended 
and new sections will be increased recognition of the GO TEXAN 
certification mark through additional outreach methods and an 
increase in consumption of Texas agricultural products through 
the continuation of the GO TEXAN Program. There will be a cost 
to individuals, small and micro-businesses that choose to partic-
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ipate in the department's GO TEXAN programs. Applicants to 
the new Farm and Ranch Program established under §17.62 will 
pay a fee based upon the level of membership, with fees rang-
ing from $100 to $5,000. Applicants for a license to use the GO 
TEXAN certification mark under §17.63 will pay an application 
fee of $35, and upon approval of an application, will pay a $250 
licensing fee. In addition, a licensee will pay a royalty fee of 3.0 
percent of annual gross receipts from the sale of licensed prod-
ucts in excess of $5,000. 

Comments on the proposal may be submitted to Bryan Daniel, 
Chief Administrator, Trade and Business Development, Texas 
Department of Agriculture, P.O. Box 12847, Austin, Texas 78711. 
Comments must be received no later than 30 days from the date 
of publication of the proposal in the Texas Register. 

SUBCHAPTER B. LIVESTOCK FACILITIES 
4 TAC §§17.30 - 17.33 
The amendments to §§17.30 - 17.33 are proposed pursuant to 
the Texas Agriculture Code (the Code), §146.021, which pro-
vides the department with the authority to operate livestock facil-
ities to receive and hold for processing animals and animal prod-
ucts transported in international trade and establish and collect 
reasonable fees for yardage, maintenance, feed, medical care, 
facility use, and other necessary expenses incurred in the course 
of processing those animals; and the Code, §12.016, which pro-
vides the department with the authority to adopts rules as nec-
essary to administer its duties under the Code. 

The code affected by the proposal is the Texas Agriculture Code 
Chapters 12 and 46. 

§17.30. Purpose and Definitions. 

(a) Purpose. The purpose of these rules is to ensure that the 
animals at the Texas Department of Agriculture livestock [export] fa-
cilities are secured in quarters that meet the requirements and guide-
lines established by the United States Department of Agriculture and 
the receiving country. 

(b) Definitions. The following words and terms, when used in 
these sections, shall have the following meanings, unless the context 
clearly indicates otherwise. 

(1) (No change.) 

(2) Livestock [export] facilities--The Texas Department of 
Agriculture livestock export, import, inspection and processing facili-
ties located in Brownsville, El Paso, Houston, [Del Rio,] Eagle Pass, 
and Laredo. 

(3) Consignor--Owner, broker, or other person consigning 
livestock to the livestock [export] facilities or otherwise engaging the 
services of the facilities. 

(4) - (5) (No change.) 

§17.31. Operation of Livestock [Export] Facilities. 

(a) Any service or use of the livestock [export] facilities not 
clearly or specifically described in this section shall be subject to agree-
ment between each facility manager and each consignor prior to imple-
mentation, and shall be subject to the policies of the department and the 
State of Texas. 

(b) Selling, buying, bargaining, trading, or change of owner-
ship of livestock is strictly forbidden on the premises of the livestock 
[export] facilities. However, the department may utilize the facilities 
for official departmental livestock marketing functions. 

(c) Livestock [export] facilities will not supply feed. The con-
signor may provide his own feed or may make arrangements with a 
local feed supplier. The consignor shall be solely responsible for pay-
ment for feed. Labor for the feeding of livestock at the facilities will be 
furnished by the department at no additional charge. If the consignor 
fails to provide feed for his livestock, the livestock [export] facility 
may obtain feed on behalf of the consignor and the consignor shall re-
imburse the facility for all expenses incurred in obtaining the feed. 

(d) The following schedule of fees applies to all livestock 
[export] facilities with the exception of the Houston facility. Sched-
uled fees include necessary water, pen space and necessary labor 
for feeding of livestock and assisting in conducting any inspections 
requested. Stall space, bedding, hay, feed, spray, and any overtime 
fees or wages are not included in the fee schedule. Stalls are available 
on a first-come, first-served basis. The cost of stalls is $20 per head 
for the first 24 hours and $20 per head for each additional 24 hours. 
For horses, mules, cattle and calves, except feeder/slaughter cattle: 
first 24 hours or fraction thereof: $5.00; each 24 hours thereafter: 
$8.00. For breeding sheep and goats: first 24 hours or fraction thereof: 
$2.00; each 24 hours thereafter: $3.50. For breeding hogs: first 24 
hours or fraction thereof: $3.00; each 24 hours thereafter: $4.50. For 
feeder/slaughter sheep and goats: first 24 hours or fraction thereof: 
$1.00; each 24 hours thereafter: $1.00. For feeder/slaughter hogs: first 
24 hours or fraction thereof: $2.00; each 24 hours thereafter: $2.00. 
For feeder/slaughter cattle: first 24 hours or fraction thereof: $3.00; 
each 24 hours thereafter: $3.00. For poultry: first 24 hours or fraction 
thereof: $2.50; each 24 hours thereafter: $2.50. For baby chicks or 
fertile eggs: first 24 hours or fraction thereof: $50 per load; each 24 
hours thereafter: $50. For exotic livestock or exotic fowl: first 24 
hours or fraction thereof: $5.00; each 24 hours thereafter: $5.00. 

(e) The following schedule of fees applies to the Houston live-
stock [export] facility only. Scheduled fees include necessary water, 
pen space and necessary labor for feeding of livestock and assisting in 
conducting any inspections requested. Stall space, bedding, hay, feed, 
spray, and any overtime fees or wages are not included in the fee sched-
ule. Stalls are available on a first-come, first-served basis. The cost of 
stalls is $40 per head for the first 24 hours and $40 per head for each 
additional 24 hours. For cattle, horses and mules: first 24 hours or frac-
tion thereof: $10; each 24 hours thereafter: $10. For sheep, goats and 
hogs: first 24 hours or fraction thereof: $5.00; each 24 hours thereafter: 
$5.00. For poultry: first 24 hours or fraction thereof: $2.50; each 24 
hours thereafter: $2.50. For baby chicks or fertile eggs: first 24 hours 
or fraction thereof: $50 per load; each 24 hours thereafter: $50. For 
exotic livestock or exotic fowl: first 24 hours or fraction thereof: $10; 
each 24 hours thereafter: $10. 

(f) (No change.) 

(g) At the request of the consignor, the livestock [export] fa-
cility may detain the consignor's livestock at the facility until such time 
as the consignor authorizes their release. 

(h) (No change.) 

(i) The consignor of the livestock shall be responsible for the 
outcome of inspections and any injuries or damages incidental to such 
inspections or use of the services, quarters, or grounds of the livestock 
[export] facilities. 

(j) Pursuant to the Texas Agriculture Code, §146.024 [146.024 
(Vernon's 1982)], livestock or other animals left in the livestock 
[export] facilities for longer than 30 calendar days may be sold at 
public auction to satisfy any unpaid fees or other indebtedness to the 
department and private suppliers. 

37 TexReg 7826 October 5, 2012 Texas Register 



♦ ♦ ♦ 

(k) Fees are due and payable at the conclusion of each permit-
ted transaction. Payment by certified check or money order may be 
required of any user whose previous payment by check has been re-
turned due to insufficient funds. Users who are in default of payment 
to the facilities may be denied use of the facilities until such time as all 
outstanding fees have been paid in full. For purposes of this section, 
a permitted transaction may include the importation or exportation of 
one or more loads of livestock through the department's facilities by 
one or more consignors during a one-week period. 

(l) (No change.) 

§17.32. Hours of Operation of Livestock [Export] Facilities. 
(a) Business hours. Business hours for the livestock [export] 

facilities shall be from 8 a.m. until 5 p.m. Monday through Friday, 
except for official state and federal holidays. When necessary, livestock 
[export] facility managers may, at their discretion, alter these normal 
hours of operation. If deemed necessary by the department, livestock 
[export] facilities located along the Texas-Mexico border may remain 
open on certain state or national holidays. Consequently, the facilities 
may close on official Mexican holidays. 

(b) Special arrangements. Arrangements for receiving, ship-
ping, handling, or feeding of livestock during times other than normal 
working hours must be made with the respective livestock [export] fa-
cility manager or office manager prior to 4 p.m. on normal work days, 
Monday through Friday, exclusive of holidays. Requests for operation 
of facilities during nonbusiness hours shall be made at least 24 hours 
in advance. 

(c) Operations during nonbusiness hours. Consignors who use 
the livestock [export] facilities at times other than the business hours 
provided in subsection (a) of this section shall be assessed a surcharge 
consisting of $50 per shipment plus $10 per departmental employee 
per hour or portion of an hour that is worked during the nonbusiness 
hours. The surcharge established by this subsection is not applicable 
to the Houston livestock [export] facility. 

§17.33. Access to Livestock [Export] Facilities. 
(a) General public. Users of the livestock [export] facilities 

are permitted to operate their motor vehicles and livestock trailers in 
the facility parking and loading/unloading areas. These persons may 
also use the facility waiting areas and rest rooms. Due to safety and 
security concerns, non-employees are forbidden from entering all other 
areas of the livestock [export] facilities, including livestock holding 
pens, lanes, and chutes, as well as all inside office and storage areas. 
Anyone seeking access to the inside offices, livestock holding pens, 
lanes, and chutes must obtain the approval of, or be accompanied by a 
facility employee. 

(b) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 21, 

2012. 
TRD-201205000 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 463-4075 

SUBCHAPTER C. GO TEXAN CERTIFICA-
TION MARK 
4 TAC §§17.51 - 17.53, 17.55 - 17.57, 17.59 - 17.63 
The amendments to §§17.51 - 17.53, 17.55 - 17.57, 17.59, 
17.60, and new 17.61 - 17.63 are proposed pursuant to the 
Texas Agriculture Code, §12.0175, which provides the depart-
ment with authority to establish programs by rule to promote 
and market agricultural products and other products grown, 
processed, or produced in the state, and charge a membership 
fee, as provided by department rule, for each participant in a 
program, and adopt rules to administer a program established 
under §12.0175, and §12.031, as amended by Senate Bill 
1086, 82nd Legislature, 2011, which provides the department 
with the authority to assess and collect fees or royalties on 
department-owned registered certification marks and to collect 
event fees or royalties for marketing and promotional activities 
authorized by §12.0175. 

The code affected by the proposal is the Texas Agriculture Code 
Chapter 12. 

§17.51. Definitions. 

The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth-
erwise. For purposes of this subchapter, the department shall have the 
sole discretion to determine whether a product meets the qualifications 
defined in this section. 

(1) Associate GO TEXAN Registrants 
[members/licensees]--Persons who apply and are granted limited use 
of the mark by the department for assistance in the promotion and 
implementation of the GO TEXAN program. 

(2) - (4) (No change.) 

(5) Fishing--The act or sport of capturing fish. 

(6) [(5)] Food--Agricultural products produced or pro-
cessed in Texas for human consumption. 

(7) Genetics--The business, engineering, and science of 
cloning, creating, harvesting, implanting, manipulating, marketing, 
producing, researching, or selling animal eggs, embryos, genes, 
genetic characteristics, or semen. 

(8) [(6)] GO TEXAN Certification [and Design] 
mark--The GO TEXAN certification [and Design] mark is a cer-
tification mark that is registered with the United States Patent and 
Trademark Office and the Texas Secretary of State's office by the 
department. 
Figure: 4 TAC §17.51(8) 
[Figure: 4 TAC §17.51(6)] 

(9) [(7)] GO TEXAN Restaurant Program--A program, as 
defined in §17.60 of this title (relating to GO TEXAN Restaurant Pro-
gram) established by the department to allow Texas restaurants to par-
ticipate in the GO TEXAN marketing program. 

[(A) Permitted restaurant establishments that:] 

[(i) provide restaurant service;] 

[(ii) are located in Texas;] 

[(iii) are permitted in accordance with all state and 
local laws and regulations; and] 

[(iv) are using and/or serving Texas agriculture 
products.] 
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[(B) Persons who apply are granted use of the mark for 
the promotion and assistance of the GO TEXAN program.] 

(10) [(8)] Horticulture products--Nursery, floral and green-
house plants or plant products produced in Texas from seeds, root-
ings, cuttings, tissue cultures, seedlings or other propagation materi-
als. Non-Texas plants being produced for such a period during which 
they are transplanted or increased in plant size and volume of container. 
Texas and non-Texas produced plant-based horticulture products pro-
cessed in Texas. 

(11) Hunting--The capturing or harvesting of wildlife. 

(12) [(9)] Livestock feed, feed supplements and pet food--
Agricultural products produced or processed in Texas for animal con-
sumption. 

(13) Mobile food establishment--A vehicle mounted food 
establishment that is readily moveable that meets the requirements set 
forth in Title 25, Part 1, Chapter 229, Subchapter K, §229.169 of the 
Texas Administrative Code (relating to Mobile Food Establishments). 

(14) [(10)] Natural fibers--Fibers which have been pro-
duced from Texas crops or shorn from Texas livestock, and which are 
used in textiles, apparel, and other goods. The term "natural fibers" 
also includes leather made from the hides of animals and reptiles. 

(15) [(11)] Natural woods--Forestry products produced 
from Texas hardwood and softwood timber and may include, but 
not be limited to, furniture, home furnishings, building construction 
materials, pulp and paper. 

(16) [(12)] Other Products--

(A) Any product produced in Texas which is not a Texas 
agricultural product, as defined in paragraph (24) [(19)] of this section, 
but is: 

(i) produced, manufactured, constructed or created 
within the state; or 

(ii) is processed within the state such that it has been 
altered by a mechanical or physical value-added procedure in Texas to 
change or add to its physical characteristics; and 

(iii) such product enhances the GO TEXAN pro-
gram; 

(B) Products described in subparagraph (A) of this 
paragraph which are produced in Texas, but processed outside of Texas 
do not meet GO TEXAN program requirements, unless facilities for 
processing are not reasonably available in Texas. 

(C) For purposes of this subchapter, the department 
shall have the sole discretion to determine whether a product qualifies 
as being an "other product" or processed other product and shall have 
the sole discretion to determine whether a product enhances the GO 
TEXAN program. 

[(13) Person--An individual, firm, partnership, corpora-
tion, governmental entity, or association of individuals.] 

(17) [(14)] Processed food product--Non-Texas agricul-
tural food product which has undergone a value-added procedure in 
Texas to change or add to its physical characteristics, including, but 
not limited to, cooking, baking, heating, drying, mixing, grinding, 
churning, separating, extracting, cutting, fermenting, distilling, evis-
cerating, preserving, or dehydrating. [For purposes of this subchapter, 
the department shall have the sole discretion to determine whether a 
product qualifies as being a processed food product.] 

(18) [(15)] Processed natural fiber or natural wood product-
-Non-Texas raw, natural fiber or natural wood which has undergone 
mechanical or physical changes in Texas resulting in a finished, distinct 
product. [For purposes of this subchapter, the department shall have 
the sole discretion to determine whether a product qualifies as being a 
processed natural fiber and wood product.] 

(19) [(16)] Produced in Texas--An agricultural product is 
produced in Texas if: 

(A) the agricultural product is grown, raised, nurtured, 
sown, or cultivated within the state; or 

(B) the agricultural product has been altered by a me-
chanical or physical value-added procedure in Texas to change or add 
to its physical characteristics. 

(C) Products produced in Texas, but processed out of 
Texas do not meet GO TEXAN program requirements, unless facilities 
for processing are not reasonably available in Texas. 

(20) [(17)] Producer--Any person who: 

(A) produces agricultural product(s) grown, raised, 
nurtured, sown, or cultivated in the State of Texas; 

(B) produces Texas processed agricultural product(s); 
or 

(C) produces Texas product(s) that is/are not processed 
outside of Texas, unless facilities for processing are not reasonably 
available in Texas. 

(21) Registrant--A person in good standing with the depart-
ment who is authorized to use the GO TEXAN certification mark for 
the purpose of verifying their product or service as grown, produced, 
manufactured or provided in Texas. 

(22) Restaurant--An operation that stores, prepares, serves, 
vends, or otherwise provides food for human consumption, such as a 
restaurant, satellite or catered feeding location; or mobile food estab-
lishment. Restaurant registrants do not include: 

(A) any establishment that offers only prepackaged 
foods; 

(B) a produce stand that only offers whole, uncut fresh 
fruits and vegetables; 

(C) a food processing plant; 

(D) a kitchen in a private home if prepared for sale or 
service at a function such as a religious or charitable organization's bake 
sale; or 

(E) a bed and breakfast. 

(23) [(18)] Texas processed agricultural product--Non-
Texas agricultural product, excluding processed food product and pro-
cessed natural wood and natural fiber product, which has undergone 
a value added procedure in Texas that changes or adds to its physical 
characteristics. [For purposes of this subchapter, the department shall 
have the sole discretion to determine whether a product qualifies as 
being a Texas processed agricultural product.] 

(24) [(19)] Texas agricultural product--An agricultural, 
apicultural horticultural, silvicultural, viticultural, or vegetable prod-
uct, either in its natural or processed state, that has been produced, 
processed, or otherwise had value added to the product in this state, 
including: 

(A) equine species; 

(B) feed for use by livestock or poultry; 
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(C) fish or other aquatic species; 

(D) livestock, a livestock product, or a livestock 
by-product; 

(E) planting seed; 

(F) poultry, a poultry product, or a poultry by-product; 
or 

(G) wildlife processed for food or by-products. 

§17.52. Application for Registration to Use the GO TEXAN 
Certification [and Design] Mark. 

(a) No person shall use, employ, adopt, or utilize the GO 
TEXAN certification [and Design] mark, unless prior application 
for registration [or licensing] has been made to the department and 
permission [to make such use, employment, adoption, or utilization] 
has been granted. In addition to any other fee that may be assessed 
under this chapter, the department may assess a fee or royalty as de-
scribed in §17.63 of this title (relating to Licensing of the GO TEXAN 
Certification Mark) for use of the GO TEXAN certification mark. 

(b) Unless permission is otherwise granted by the department, 
the GO TEXAN certification [and Design] mark may only be used by 
registrants [and licensees] to certify and promote the following Texas 
[agricultural] products: 

(1) (No change.) 

(2) agricultural food products processed in Texas, regard-
less of origin, and unprocessed agricultural food products grown in 
Texas. A food service company, excluding restaurants, is not eligi-
ble for membership unless it processes a packaged product for resale, 
in which case, the mark may only be used to promote the specific pro-
gram-eligible products. Food service companies may not use the mark 
[in any general fashion] to promote the approved business or its ser-
vices in a manner that would mislead consumers to believe it was a 
GO TEXAN member; 

(3) - (4) (No change.) 

(5) leather, textile, or apparel products approved by the 
department [commissioner] as being: 

(A) - (B) (No change.) 

(6) (No change.) 

(7) meat(s). In order to be certified as "GO TEXAN", 
meat(s), applicants must meet the following criteria: 

(A) Livestock or exotic animals must [Beef. Must be 
from cattle that] have been born, raised, fed, slaughtered and/or fabri-
cated in Texas. 

[(B) Lamb and goat. Must be from sheep or goats that 
have been born, raised, fed, slaughtered and/or fabricated in Texas.] 

[(C) Pork. Must be from domesticated swine that have 
been born, raised, fed, slaughtered and/or fabricated in Texas.] 

[(D) Poultry. Must be from poultry that have been born, 
raised, slaughtered and/or fabricated in Texas.] 

[(E) Exotics. Must be from exotic animals that have 
been born, raised, fed, slaughtered and/or fabricated in Texas.] 

(B) [(F)] For purposes of this paragraph, "fabricated" 
shall be defined as the process of taking a carcass and cutting the carcass 
into wholesale or retail cuts of meat. 

(8) - (15) (No change.) 

(16) Texas processed agricultural product(s); [and] 

(17) Texas restaurants as provided for in §17.60 of this title 
(relating to GO TEXAN Restaurant Program);[.] 

(18) other products produced, manufactured, constructed 
or created within the state; or processed within the state as described 
in §17.51 of this title; and 

(19) wildlife services as described in §17.61 of this title 
(relating to GO TEXAN Wildlife Program). 

(c) Applications submitted under this section shall be made in 
writing on a form prescribed by the department. Application forms may 
be obtained by contacting the Texas Department of Agriculture Market-
ing and International Trade Section [Promotion Division] at P.O. Box 
12076 [12847], Austin, Texas 78711, phone (512) 463-7624. 

(d) Applications shall be submitted to: [the assistant commis-
sioner for] Marketing and International Trade Section [Promotion], 
Texas Department of Agriculture, P.O. Box 12076 [12847], Austin, 
Texas 78711; or electronically, as prescribed by the department. 

(e) Applications will not be processed without [If approved, 
applicants shall remit] the required registration fee [with the applica-
tion]. 

(f) Upon approval of the application [receipt of the registration 
fee], the department shall provide [mail to] the registrant [or licensee] 
a certificate of registration, which is valid for one year and shall expire 
on the last day of the month corresponding to the license anniversary 
date. The department shall also provide copies of the mark, suitable 
for reproduction, upon request of the registrant. 

(g) Other than the authorized use of the mark, no registrant [or 
licensee] shall use any statement of affiliation or endorsement by the 
State of Texas or the department in the selling, advertising, marketing, 
packaging, or other commercial handling of GO TEXAN products and 
services, or operation of [operating] GO TEXAN restaurants. 

(h) Registrants [and licensees] shall indemnify and hold harm-
less the commissioner, the State of Texas, and the department for any 
claims, losses, or damages arising out of or in connection with that per-
son's advertising, marketing, packaging, manufacture, or other com-
mercial handling of GO TEXAN products and services, or the opera-
tion of restaurants. 

(i) (No change.) 

(j) Registrants shall do nothing inconsistent with the owner-
ship of the mark in the department, and all use of the mark by any 
registrant shall inure to the benefit of and be on behalf of the depart-
ment. Further the registrants shall not have any right, title, or interest 
in the mark, other than the right to use the mark as authorized in accor-
dance with the certificate of registration. Registrants waive the right 
to attack [must agree not to attack the title of] the department's own-
ership, use of and permissions granted by the department associated 
with [department to] the mark[, or attack the validity of the certificate 
of registration or the permission granted by the department]. 

(k) The nature and quality of the goods sold by registrants in 
connection with the mark shall conform to any standards which are 
[may be] set [from time to time] by the department. Registrants shall 
cooperate with the department [commissioner] by permitting reason-
able inspection of the registrant's operation and promptly supplying the 
department [commissioner] with specimens of use of the mark upon re-
quest. Registrants shall not use the mark on goods sold or marketed as 
products from another country or state, or as products from a city or 
region outside of Texas, unless prior written authorization is received 
from the department. 
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(l) Registrants [and licensees] shall comply with all applicable 
laws and regulations and obtain all appropriate governmental approval 
pertaining to the selling, advertising, marketing, packaging, manufac-
turing, or other commercial handling of the products or operation of 
restaurants covered by the certification of registration. 

(m) Registrants shall use the mark only in the form and man-
ner, and with appropriate legends, as prescribed [from time to time] by 
the department [commissioner]. 

(n) The department shall have the sole right and discretion to 
bring infringement or unfair competition proceedings involving the GO 
TEXAN certification [and Design] mark. Failure to bring proceedings 
does not constitute a waiver of the department's rights and does not 
preclude all other available legal actions. 

(o) The department may consider in its evaluation of an appli-
cant or registrant any information regarding an applicant or member 
that could impair the department's efforts to promote the development 
of markets for Texas agriculture and other products. This includes in-
formation that the product may not enhance the integrity and positive 
image of the program, including, but not limited to, a review of the 
applicant's criminal background, as authorized by applicable laws and 
regulations. 

[(p) The consideration of information as provided in subsec-
tion (o) of this section may include consideration of any information 
that may not enhance the integrity and positive image of the program, 
including, but not limited to, a review of criminal information, as al-
lowed by applicable laws and regulations.] 

§17.53. Action on Application. 

(a) Application. Within [The assistant commissioner for Mar-
keting and Promotion, Texas Department of Agriculture, within] 30 
days of receipt of an application for registration , the department [or 
license to use the GO TEXAN and Design mark,] shall make an initial 
determination of whether such registration permission shall be granted 
or denied, and notify the applicant in writing [of his decision]. If the 
applicant is denied registration, then the applicant shall be provided a 
reason for such denial. 

(b) Denial. An application or renewal of registration to use the 
GO TEXAN certification mark may be denied if: 

(1) application is not made in compliance with §17.52 
of this title (relating to Application for Registration to Use the GO 
TEXAN Certification Mark); 

(2) the applicant cannot provide adequate assurances that 
the product, service or restaurant for which application is made qual-
ifies and will continue to qualify for the program(s) in which it is en-
rolled; 

(3) the product is of a quality markedly inferior to that rep-
resentative of similar products produced in Texas; 

(4) the applicant has misused the GO TEXAN certification 
mark prior to the date of application; or 

(5) applicant's use of the GO TEXAN certification mark 
would either: 

(A) impair or frustrate the department's efforts to ex-
pand or encourage development of the markets for Texas agricultural 
and other products; or 

(B) fail to enhance the integrity and image of the pro-
gram, as determined by the department; or 

(6) it has been determined not to be in accordance with de-
partment policy. 

(c) [(b)] Appeal. If the applicant wishes to contest such initial 
determination, notice of protest shall be filed by the applicant with the 
department [commissioner] within 15 days of receipt by the applicant 
of notice of such initial determination. The date of notification is the 
date the notice was mailed by first class mail or sent electronically to 
the applicant. Should notice of protest be timely filed, the applicant's 
request shall be administered as a contested case as provided for the Ad-
ministrative Procedure Act, Texas Government Code, Chapter 2001, 
and Chapter 1 of this title (relating to General Procedures [Practice and 
Procedure]). 

(d) [(c)] Failure to file Notice of Protest. If notice of protest 
has not been filed with the department [commissioner] within 15 days 
of receipt by the applicant of notice of such initial determination, such 
initial determination shall become final. 

§17.55. Registration and [of Those Entitled to] Use of the GO 
TEXAN Certification [and Design] Mark. 

[(a) The commissioner shall enroll in a register the names of all 
persons granted permission under these sections to use the GO TEXAN 
and Design mark. The register shall be available for public inspection 
during normal business hours in the offices of the Texas Department of 
Agriculture, 1700 North Congress Avenue, Austin, Texas.] 

[(b) The procedure for annual renewal of registration of per-
sons authorized to use the GO TEXAN and Design mark is as follows:] 

[(1) Forty-five days before the expiration date of the regis-
tration, the department shall mail to each person previously registered 
or licensed to use the GO TEXAN and Design mark a statement setting 
forth the amount due as an annual registration fee.] 

[(2) All payments are due by the expiration date of the reg-
istration.] 

[(3) Within 30 days of receipt by the department of the re-
newal statement, together with the annual registration fee, the depart-
ment will mail to the registrant a renewal certificate of registration.] 

[(4) Failure to remit the annual registration fee by the due 
date shall result in the registrant being designated as inactive. Failure 
to remit the annual registration fee within 366 days of the due date 
shall result in the expiration of the registration and a new application 
for membership will be required for re-instatement to the program.] 

(a) [(c)] Membership. An annual fee for registration in the 
GO TEXAN [GO TEXAN, GO TEXAN Associate and/or GO TEXAN 
Restaurant] program shall be paid to the department. Applicants may 
select from three different levels of membership. Annual fees and ben-
efits for each level of membership are described in paragraphs (1) - (3) 
of this subsection. The department may, in its sole discretion, from time 
to time, revise or update the benefits for each level of membership. All 
benefits are subject to continued authorization and appropriation of the 
program by the Texas Legislature. 

(1) Tier 1 - $100. Benefits for this membership level in-
clude licensed use of the GO TEXAN certification mark and listing in 
GO TEXAN program databases [a searchable database of GO TEXAN 
program members]. 

(2) Tier 2 - $500. Benefits for this membership level 
include all the benefits provided for Tier 1 members, plus listing in 
relevant [applicable] GO TEXAN [electronic resources, smartphone 
applications or] publications provided by the department; up to three 
hours of marketing or advertising consulting services by department 
staff; eligibility for participation in the department's GO TEXAN Part-
ner Program; [and] discounts on GO TEXAN program merchandise; 
enrollment of additional GO TEXAN restaurant locations under the 
same name at no additional charge. 
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(3) Tier 3 - $1,000. Benefits for this membership level 
include all the benefits provided for Tier 2 members, plus increased 
discounts on GO TEXAN program merchandise, membership 
award/plaque to denote program participation and display of a com-
pany graphic on the GO TEXAN website. 

(4) [(d)] GO TEXAN program members may also par-
ticipate as sponsors in the program. Sponsorship levels begin at 
$5,000 and include all benefits available to Tier 3 members, set out in 
paragraph [subsection (c)] (3) of this subsection [section], plus addi-
tional benefits that may be provided for in a sponsorship agreement 
between the GO TEXAN program member and applicant. 

(b) Renewal. The procedure for annual renewal of registration 
of persons authorized to use the GO TEXAN certification mark is as 
follows. 

(1) Thirty days before the expiration date of the registra-
tion, the department shall send each person previously registered to 
use the GO TEXAN certification mark a statement of the amount due 
as an annual registration fee. 

(2) All payments are due by the expiration date of the reg-
istration. 

(3) After receipt of the renewal and annual fee, the depart-
ment will send an approved registrant a certificate of registration. 

(4) Failure to remit the annual registration fee by the due 
date shall result in the registrant being designated as inactive. Failure 
to remit the annual registration fee within 366 days of the due date 
shall result in the expiration of the registration and a new application 
for membership will be required for re-instatement to the program. 

(c) Limited use restrictions. 

(1) Registrant shall be granted a limited, non-exclusive li-
cense to use the mark solely in conjunction with the reproduction, dis-
play, advertisement and promotion for which registrant has applied, 
within the United States, for the registration period. 

(2) Registrant will immediately cease use of the certifica-
tion mark upon the expiration of the registration period, unless an ap-
plication for renewal has been submitted to and approved by the de-
partment. 

(3) Registrant's proposed use shall be subject to review and 
acceptance by the Department. 

(4) Upon request, registrant shall promptly furnish the de-
partment a sample of any material bearing the mark, including but not 
limited to all advertising, promotional, and display materials, at no 
charge, for the department's written approval prior to any use thereof. 

(5) Registrant's authorized use shall be of high standard 
that promotes the goodwill and reputation of the program and the de-
partment. 

(6) As required by the department, registrant shall affix on 
all items utilized in the authorized use, appropriate legal notices, as 
follows: "GO TEXAN is a certification mark of, and is used with per-
mission from the Texas Department of Agriculture". 

(7) Registrant's authorization to use the certification mark, 
shall not be construed to grant or assign any right, title or interest in or 
to the mark or the goodwill attached thereto. 

(8) Any and all use of the mark by registrant as allowed 
under program rules shall inure solely to the benefit of the department. 

(d) List of Registrants. A list of registrants and available con-
tact information may be found on the program website at www.go-
texan.org. 

§17.56. Termination of Registration To Use the GO TEXAN 
Certification [and Design] Mark. 

(a) Registration to use the GO TEXAN certification [and De-
sign] mark may be revoked at any time if the mark is misused, as de-
termined by the department. 

(b) Misuse of the GO TEXAN certification [and Design] mark 
includes, but is not limited to: 

(1) (No change.) 

(2) use of the mark in the selling, advertising, marketing, 
packaging, or other commercial handling of a product which is of a 
quality markedly inferior to that representative of similar products pro-
duced in Texas; [or] 

(3) use of the mark that would either: 

(A) (No change.) 

(B) fail to enhance the integrity and image of the pro-
gram, as determined by the department; or 

(4) use of the mark in a manner violating any rule promul-
gated by the department [commissioner]. 

(c) Proceedings for the revocation of registration to use the 
GO TEXAN certification [and Design] mark shall be conducted in the 
manner provided for contested cases by the Administrative Procedure 
Act, Texas Government Code, Chapter 2001, and Chapter 1 of this title 
(relating to General Procedures [Practice and Procedure]). 

(d) A proceeding for revocation of registration to use the GO 
TEXAN certification [and Design] mark shall not preclude the commis-
sioner from pursuing any other remedies, including, where applicable, 
the penal and injunctive remedies provided for by law. 

§17.57. Associate GO TEXAN Registrants [Members]. 

(a) Statement of purpose; Applicability. This section autho-
rizes retailers, qualified livestock shows, distributors, communities and 
other entities to become associate GO TEXAN members and assist the 
department with the promotion and implementation of the GO TEXAN 
program. [The Associate GO TEXAN Member Program is established 
to provide a marketing program that allows persons interested in as-
sisting the department with the promotion and implementation of the 
GO TEXAN program use of the Texas Department of Agriculture's GO 
TEXAN and Design mark only on promotional items that meet stan-
dards and rules. In addition to the certification of retailers to use the 
GO TEXAN and Design mark in their efforts to promote the program, 
this section provides that livestock shows, distributors, and other en-
tities may be certified as associate GO TEXAN members if they meet 
requirements of this section.] 

(b) Application process. 

(1) Application to use the GO TEXAN certification [and 
Design] mark in accordance with this section, shall be made in the same 
manner as provided in §17.52 of this title (relating to Application for 
Registration To Use the GO TEXAN Certification [and Design] Mark). 

(2) (No change.) 

(c) Eligibility Requirements and Registrant [Membership] 
Categories. 

(1) Eligibility requirements. All retailers, livestock shows, 
distributors and other entities [meeting the requirements of the Texas 
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Agriculture Code (the Code), §46.004, and administrative rules pro-
mulgated to implement Chapter 46 of the Code,] interested in assist-
ing the department with the promotion and implementation of the GO 
TEXAN program may apply for Associate GO TEXAN membership. 

(2) Limitations. [Licensees granted] Associate GO 
TEXAN Registrants [membership,] shall only use the mark for the 
limited purpose stated in the certificate of registration. Use of the 
mark by Associate GO TEXAN registrants [members] is limited to 
general promotion of the GO TEXAN program and use is subject to 
department rules. 

(3) Livestock Shows and Festivals. A registrant's 
[licensee's] use of the mark is limited to promotion of the GO TEXAN 
program at livestock shows and festivals in Texas that promote Texas 
agricultural products.[;] 

(4) Retailer. A registrant's [licensee's] use of the mark is 
limited to general promotion of GO TEXAN products as defined in 
§17.51 and §17.52 of this title (relating to Definitions and Application 
for Registration To Use the GO TEXAN Certification [and Design] 
Mark) in its retail locations.[;] 

[(5) Equine-related Entities. A licensee's use of the mark 
is limited to promotional activities for equine species.] 

(5) [(6)] Other entities. A registrant's [licensee's] use of the 
mark is limited to promotion of [the entity's specific commodity(ies) or] 
the [general] GO TEXAN program, products, and members. 

(6) [(7)] Distributors. A registrant's [licensee's] use of the 
mark is limited to the promotion of GO TEXAN members' products or 
the general promotion of GO TEXAN products, as defined in §17.51 
and §17.52 of this title. 

[(d) Limited use restrictions.] 

[(1) licensee shall be granted a limited, non-exclusive li-
cense to use the mark solely in conjunction with the reproduction, 
display, advertisement and promotion for which licensee has applied, 
within the United States, on the date(s) which licensee specified in the 
application;] 

[(2) licensee shall furnish the department a sample of any 
material bearing the mark, including but not limited to all advertising, 
promotional, and display materials, at no charge, for the department's 
written approval prior to any use thereof;] 

[(3) licensee's licensed use shall be of high standard;] 

[(4) licensee shall affix on all items utilized in the licensed 
use, appropriate legal notices, as follows: GO TEXAN and Design 
is a certification mark of, and is used under license from, the Texas 
Department of Agriculture;] 

[(5) licensee's license to use, shall not be construed to grant 
or assign any right, title or interest in or to the mark or the goodwill 
attached thereto;] 

[(6) any and all use of the mark by registrant as allowed 
under program rules shall inure solely to the benefit of the department.] 

(d) [(e)] Printers and media. Printers' and media companies' 
use of the mark is limited to reproduction of the mark for use by current 
program members on their approved products. Printers and media com-
panies are not eligible for the GO TEXAN Partner Program as associate 
members. A printer may be eligible for GO TEXAN membership if it 
creates original works produced in Texas; or Associate membership if 
the printer can demonstrate its desire and ability to assist the promotion 
of the GO TEXAN program and its members. 

§17.59. Non-Agricultural Member; Other Products; Products Pro-
duced in this State. 

(a) Permission to use the GO TEXAN certification [and De-
sign] mark. Permission to use the GO TEXAN certification [and De-
sign] mark may be granted by the Department to registrants and li-
censees who have been properly certified as a "Non-Agricultural Mem-
ber" to promote Texas "Other Products", as defined in §17.51 of this 
title (relating to Definitions). 

(b) Application process: 

(1) Application to use the GO TEXAN certification [and 
Design] mark in accordance with this section, shall be made in the same 
manner as provided in §17.52 of this title (relating to Application for 
Registration to [To] Use the GO TEXAN Certification [and Design] 
Mark). 

(2) (No change.) 

[(c) Eligibility Requirements and Limited Use Restrictions:] 

[(1) licensees granted use of the GO TEXAN and Design 
mark under this section shall only use the mark for the limited purpose 
stated in the certificate of registration. Use of the mark is limited and 
use is subject to department rules.] 

[(2) licensee shall be granted a limited, non-exclusive li-
cense to use the mark solely in conjunction with the reproduction, 
display, advertisement and promotion associated with the product for 
which licensee has applied, within the United States, on the date(s) 
which licensee specified in the application;] 

[(3) licensee shall furnish the department a sample of any 
material bearing the mark, including but not limited to all advertising, 
promotional, and display materials, at no charge, for the department's 
written approval prior to any use thereof;] 

[(4) licensee's proposed licensed use shall be subject to re-
view and acceptance by the Department;] 

[(5) licensee shall affix on all items utilized in the licensed 
use, appropriate legal notices, as follows: GO TEXAN and Design 
is a certification mark of, and is used under license from, the Texas 
Department of Agriculture;] 

[(6) licensee's license to use, shall not be construed to grant 
or assign any right, title or interest in or to the mark or the goodwill 
attached thereto; and] 

[(7) any and all use of the mark by registrant as allowed 
under program rules shall inure solely to the benefit of the department.] 

(c) [(d)] Eligibility for Participation in the GO TEXAN Partner 
Program. Registrants [and licensees] admitted into the GO TEXAN 
[membership] program under this section are not eligible to receive 
GO TEXAN Partner Program grant funds. 

§17.60. GO TEXAN Restaurant Program. 

(a) (No change.) 

(b) Restaurant Requirements: To be eligible for the GO 
TEXAN Restaurant Program, members shall meet and agree to the 
following requirements: 

(1) Restaurant members must [shall purchase and] use 
product(s) made, grown, processed or value added in Texas, and 
whenever possible, should use [as well as] products produced by GO 
TEXAN members. If a restaurant does not purchase or use product(s) 
made, grown, processed or value added in Texas, the restaurant's GO 
TEXAN membership will be revoked and the restaurant will not be 
allowed to participate in the program. 
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[(2) Restaurant members must complete and submit the an-
nual GO TEXAN survey.] 

(2) [(3)] Restaurant must be a [permitted] food establish-
ment or mobile food establishment located in Texas permitted and 
conducting business [providing restaurant service located in Texas 
that is permitted] in accordance with all federal, state and local laws 
pertaining to [and] restaurant or food service operations [regulations]. 

[(c) Restaurants headquartered out of state must have a place 
of business with a Texas address to be considered eligible for GO 
TEXAN Restaurant Program membership.] 

(c) [(d)] Display of GO TEXAN Restaurant Program Items: 

(1) Restaurant members may post their [membership] cer-
tificate of registration to give notice that their establishment is an offi-
cial GO TEXAN Restaurant member. 

(2) Restaurant members shall, whenever possible, display, 
advertise and promote product(s) made, grown, processed or value 
added in Texas to consumers within the restaurant. Texas Department 
of Agriculture will provide a copy of the GO TEXAN certification mark 
[logo] for use in promotion of the Texas restaurant establishment , upon 
request. 

(d) [(e)] Application Process: 

(1) Application to use the GO TEXAN certification [and 
Design] mark in accordance with this section shall be made in the same 
manner as provided in §17.52 of this title (relating to Application for 
Registration to Use the GO TEXAN Certification [and Design] Mark). 

(2) Applicants must certify on the application that all ap-
plicable GO TEXAN Restaurant Program requirements are met. 

(3) Except as otherwise provided in this section, all re-
quirements for eligibility [membership] in the general GO TEXAN 
program shall apply to restaurants registered [certified] under this 
section. 

(4) An applicant must submit a GO TEXAN Restaurant 
Program [Member] application and an annual GO TEXAN member-
ship fee, based on the benefit [membership] tier or sponsorship se-
lected by the restaurant, as set forth in §17.55 of this title [chapter] 
(relating to Registration and [of Those Entitled to] Use of the GO 
TEXAN Certification [and Design] Mark), for each restaurant that ap-
plicant would like to be eligible for [participate in] the GO TEXAN 
Restaurant Program. GO TEXAN Restaurant program registrants will 
be billed registration fees for all participating locations yearly. [If an 
applicant operates multiple restaurant locations under the same name, 
the applicant must submit a GO TEXAN Restaurant Program Mem-
ber application and pay the annual GO TEXAN membership fee based 
on the membership tier selected by the applicant for the first or initial 
restaurant location, as identified in the application. Should the appli-
cant choose to enroll additional locations under the same name, the 
applicant shall pay an additional $10.00 annual fee for each additional 
restaurant location that operates under the same name and that is en-
rolled in the program. GO TEXAN Restaurant Program Members will 
be billed the annual registration membership fees on an annual basis.] 

(A) Tier 1 applicants. If an applicant operates multiple 
restaurant locations under the same name, the applicant must submit 
a GO TEXAN Restaurant Program Member application and pay the 
annual GO TEXAN membership fee as set forth in §17.55 of this title 
for the first or initial restaurant location, as identified in the application. 
Should the applicant choose to enroll additional locations under the 
same name, the applicant shall pay an additional $10.00 annual fee for 
each additional restaurant location that operates under the same name 
and that is enrolled in the program. 

(B) Tier 2, 3 and sponsor applicants. If an applicant 
operates multiple restaurant locations under the same name, applicant 
must submit a GO TEXAN restaurant program member application and 
pay the annual GO TEXAN membership fee as set forth in §17.55 of 
this title for the first restaurant location, as identified in the application. 
The applicant may choose to enroll additional locations under the same 
name at no additional charge. 

(5) For each location application submitted, applicant 
[Restaurants] must certify that it maintains all necessary food permits, 
as required by law. [submit a copy of the establishment's food permit 
that has been issued by the restaurant's applicable licensing agency 
with the membership application.] If a restaurant establishment loses 
its permit or if the permit is revoked by the [its] applicable licensing 
agency, the establishment's GO TEXAN registration [membership] is 
void, no refund will be provided, and the restaurant must immediately 
cease use of the GO TEXAN certification mark. 

(6) The department may assess and collect additional fees 
for participation in special events administered, conducted, established, 
organized, provided for, or sponsored by the department, whether in its 
own name or in cooperation with others, in connection with the GO 
TEXAN Restaurant Program. 

§17.61. GO TEXAN Wildlife Program. 
(a) Statement of Purpose. 

(1) Pursuant to §12.0175 and §12.027 of the Texas Agricul-
ture Code, the department establishes the GO TEXAN Wildlife Pro-
gram to promote businesses and organizations that are based around 
Texas' diverse and extensive wildlife resources. 

(2) Nothing in this subchapter shall affect any statute or 
rule pertaining to the administration, conservation, governance, or reg-
ulation of this state's wildlife or wildlife resources, or have any effect 
on the construction or interpretation of any other statute or rule. 

(b) Eligibility Requirements. 

(1) To be eligible for the GO TEXAN Wildlife Program 
and use of the GO TEXAN certification mark, an application must be 
made the same manner as provided in §17.52 of this title (relating to 
Application to Use the GO TEXAN Certification Mark). Applicant 
must be a business or organization conducting business in Texas that is 
based around Texas' diverse and extensive wildlife resources. 

(2) An eligible applicant may qualify for certification under 
the program as: 

(A) A product - To obtain certification under the pro-
gram as a product, an eligible entity must produce a product. The ap-
plicant must be: 

(i) a breeder of wildlife; 

(ii) engaged in the field of wildlife genetics; 

(iii) a producer, supplier, retailer or wholesaler of 
wildlife or their byproducts; 

(iv) a producer, supplier, retailer or wholesaler of 
fish or their byproducts; 

(v) a manufacturer or producer of a commodity, 
good, or merchandise utilized for hunting, fishing, or wildlife recre-
ation that has been manufactured in, produced in, or value added in 
Texas; or 

(vi) a manufacturer or producer of any type of com-
modities, goods, or merchandise consisting of, related to, or utilized in 
connection with wildlife, including, without limitation, eggs, embryos, 
genes, or semen. 
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(B) A service business or organization - To obtain certi-
fication under the program as a service, an eligible entity must provide 
a service in Texas that is based around Texas wildlife. The applicant 
must possess all applicable licenses and permits, and be: 

(i) a landowner that provides leases for hunting or 
fishing; 

(ii) a fishing, hunting, or wildlife guide; 

(iii) a hunting ranch, destination or facility; 

(iv) a fishing camp, destination or facility; 

(v) a wildlife or animal farm, destination or facility; 

(vi) a farm or ranch that provides wildlife recre-
ational opportunities to the general public; 

(vii) a fishery; 

(viii) a wildlife park, destination or facility; or 

(ix) a service provider in the area of wildlife genet-
ics; or 

(x) a taxidermist or wildlife processing facility. 

(C) A promoter - To obtain certification under the pro-
gram as a promoter, the applicant must promote a wildlife product or 
service at one or more locations in Texas, including, without limitation, 
as a tradeshow or wholesaler. 

(c) Use of GO TEXAN certification. An applicant approved 
for certification under the program shall be authorized to use the GO 
TEXAN certification as authorized by the department as a certification 
that the business meets the characteristics, requirements and standards 
set forth in this subchapter and that its business is based upon Texas 
wildlife. Except as otherwise provided in this section, §§17.53, 17.55, 
and 17.56 of this title (relating to requirements for membership in the 
general GO TEXAN program) shall apply to entities certified under 
this section. 

§17.62. GO TEXAN Farm and Ranch Program. 

(a) Statement of Purpose. The GO TEXAN Farm and Ranch 
Program is established to provide a marketing program that authorizes 
farms and ranches interested in assisting the department with the pro-
motion of the GO TEXAN program use of the GO TEXAN certification 
mark. 

(b) Application process. 

(1) Application to use the GO TEXAN certification mark 
in accordance with this section, shall be made in the same manner as 
provided in §17.52 of this title (relating to Application for Registration 
to Use the GO TEXAN Certification Mark). 

(2) Except as otherwise provided in this section, §§17.53, 
17.55, and 17.56 of this title (relating to requirements for membership 
in the general GO TEXAN program), shall apply to entities certified 
under this section. 

(c) Eligibility Requirements. All commercial farms and 
ranches located and operating in Texas may apply for registration with 
the GO TEXAN Farm and Ranch Program. 

(d) Limitations. Registrants granted GO TEXAN Farm and 
Ranch membership, shall only use the mark for the limited purpose 
stated in the certificate of registration. A registrant's use of the mark is 
limited to promotion of the entity's specific commodity, and the general 
GO TEXAN program. Use of the mark by GO TEXAN Farm and 
Ranch members is subject to department regulation. 

(e) Additional benefits. In addition to the benefits listed in 
§17.55 of this title (relating to Registration and Use of the GO TEXAN 
Certification Mark), TDA shall provide Farm and Ranch registrants 
a GO TEXAN Farm and Ranch Program gate sign to designate their 
participation in the program. In the event that the registration is not 
renewed or is terminated, the GO TEXAN Farm and Ranch sign must 
be removed immediately. 

§17.63. Licensing of the GO TEXAN Certification Mark. 

(a) Except as specifically authorized under this chapter, no per-
son may depict, display, or use, in any manner, the GO TEXAN certi-
fication mark without obtaining prior written permission from the de-
partment. A person may seek such permission by filing an application 
for use of the GO TEXAN certification mark with the department. All 
information submitted with a request for license becomes the property 
of the department. 

(b) A request for a license under this section must be accom-
panied by a $35 non-refundable application fee. 

(c) Upon approval of a request, and payment of a $250 licens-
ing fee, a license will be issued to the applicant. Failure to pay the 
licensing fee within 30 days of approval shall result in denial of the 
license and cancellation of the approved request. 

(d) A licensee under this section shall pay a royalty fee of 3.0 
percent of annual gross receipts from the sale of licensed products in 
excess of $5,000. 

(e) A license under this section is not required for the depic-
tion, display, or use of the GO TEXAN certification mark under the 
following circumstances: 

(1) use of the GO TEXAN certification mark for an histor-
ical, educational, or other purpose that benefits the public if authorized 
in writing by the department prior to such use; or 

(2) use authorized by §§17.52(b), 17.55(c)(1), 17.57(c)(2), 
17.59(a), 17.60(b)(2), and 17.61(c) of this title (relating to use of the 
GO TEXAN certification mark). 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 21, 

2012. 
TRD-201205001 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 463-4075 

♦ ♦ ♦ 

SUBCHAPTER C. GO TEXAN AND DESIGN 
MARK 
4 TAC §17.54 
(Editor's note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Department of Agriculture or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

The repeal of §17.54 is proposed under Texas Agriculture Code, 
§12.0175, which provides the department with authority to estab-

37 TexReg 7834 October 5, 2012 Texas Register 



♦ ♦ ♦ 

♦ ♦ ♦ 

lish programs by rule to promote and market agricultural prod-
ucts and other products grown, processed, or produced in the 
state and adopt rules to administer a program established under 
§12.0175. 

The code affected by the proposal is the Texas Agriculture Code 
Chapter 12. 

§17.54. Denial of Application to Use the GO TEXAN and Design 
Mark. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 21, 

2012. 
TRD-201205002 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 463-4075 

SUBCHAPTER D. CERTIFICATION OF 
FARMERS MARKET 
4 TAC §17.73 
The amendments to §17.73 are proposed pursuant to the Texas 
Agriculture Code, §12.0175, which provides the department with 
authority to establish programs by rule to promote and market 
agricultural products and other products grown, processed, or 
produced in the state and adopt rules to administer a program 
established under §12.0175. 

The code affected by the proposal is the Texas Agriculture Code 
Chapter 12. 

§17.73. Eligibility Requirements. 

A farmers market is eligible for certification if: 

(1) - (2) (No change.) 

(3) at a minimum, 75 percent [the farmers market associa-
tion bylaws require that a certain percentage] of all agricultural prod-
ucts sold through the farmers market are grown in Texas; 

(4) [the farmers market association bylaws require that a 
certain number,] at least two or more, of its members are farmers selling 
their own produce; and 

(5) [the farmers market association bylaws require that] all 
agricultural products sold at the market are [shall be] of merchantable 
quality. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 21, 

2012. 
TRD-201205003 

Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 463-4075 

♦ ♦ ♦ 

SUBCHAPTER J. GO TEXAN WILDLIFE 
PROGRAM 
4 TAC §§17.600 - 17.610 
(Editor's note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
Texas Department of Agriculture or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

The repeal of §§17.600 - 17.610 is proposed pursuant to the 
Texas Agriculture Code, §12.0175, which provides the depart-
ment with authority to establish programs by rule to promote 
and market agricultural products and other products grown, pro-
cessed, or produced in the state, and charge a membership fee, 
as provided by department rule, for each participant in a pro-
gram, and adopt rules to administer a program established un-
der §12.0175. 

The code affected by the proposal is the Texas Agriculture Code 
Chapter 12. 

§17.600. Authority.
 
§17.601. Purpose.
 
§17.602. Definitions.
 
§17.603. Qualification for the Program.
 
§17.604. Application.
 
§17.605. Standards for Certification under the Product Category.
 
§17.606. Standards for Certification under the Service Category.
 
§17.607. Standards for Certification under the Promoter Category.
 
§17.608. Effect of Application.
 
§17.609. Selection.
 
§17.610. Go Texas Certification Mark.
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 21, 

2012. 
TRD-201205004 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: November 4, 2012 

       For further information, please call: (512) 463-4075

SUBCHAPTER J. GO TEXAN CERTIFIED 
RETIREMENT COMMUNITY PROGRAM 
4 TAC §§17.600 - 17.604 
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The new §§17.600 - 17.604 are proposed pursuant to the Texas 
Agriculture Code, §12.040, which provides for the department to 
establish and maintain a Texas Certified Retirement Community 
Program and adopt rules to implement the program. 

The code affected by the proposal is the Texas Agriculture Code 
Chapter 12. 

§17.600. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth-
erwise. 

(1) Applicant--A unit of general local government seeking 
membership certification in the Go Texan Certified Retirement Com-
munity Program. 

(2) Application--Written request for certification under the 
Go Texan Certified Retirement Community Program in the format pre-
scribed by the department. 

(3) Commissioner--The commissioner of agriculture of the 
State of Texas or the commissioner's designee. 

(4) Department--The Texas Department of Agriculture. 

(5) Guidelines--Guidelines promulgated by the department 
for completing the application for the Program and administration of 
the program. 

(6) Local government--An entity defined as a unit of gen-
eral local government in 42 United States Code, §5302(a)(1). 

(7) Program--The Go Texan Certified Retirement Commu-
nity Program. 

(8) Sponsor--A board, organization or panel designated in 
the application by the applicant to serve as the community's primary 
contact regarding all aspects of the Program. 

(9) Staff--Staff of the department. 

§17.601. Statement of Purpose. 
The Go Texan Certified Retirement Community Program is established 
to: 

(1) promote Texas as a retirement destination to retirees 
and potential retirees both in and outside Texas; 

(2) assist Texas communities in their efforts to market 
themselves as desirable retirement locations and to develop communi-
ties that retirees would find attractive for a retirement lifestyle; 

(3) assist in the development of retirement communities 
and long term living communities for economic development purposes 
and as a means of providing a potential workforce and enriching Texas 
communities; and 

(4) increase tourism to Texas by promoting the state as a 
desirable retirement location to visitors and those seeking retirement 
options in Texas. 

§17.602. Application; Review; Fees. 
(a) General information. 

(1) An applicant community must be a unit of general local 
government. 

(2) Sponsor required. 

(A) The applicant must designate a sponsor that will 
be responsible for working with the department during the application 
process and will serve as the primary contact for disseminating infor-
mation to potential retirees through the Program if the certification is 

granted. The sponsor should be a recognizable entity within the com-
munity, have a physical location with regular office hours, and should 
have the capacity and resources to manage the community's retirement 
recruitment efforts. 

(B) After approval, a Go Texan Certified Retirement 
Community may change the sponsor by notifying the department in 
writing. 

(3) Program guidelines and applications are available on 
the agency website www.retireintexas.org, or from Texas Department 
of Agriculture, Marketing and International Trade, P.O. Box 12847, 
Austin, Texas 78711. 

(4) Each applicant must submit a completed application to: 
Texas Department of Agriculture, Marketing and International Trade, 
P.O. Box 12076, Austin, Texas 78711. 

(5) No changes to the application will be allowed after the 
application is submitted, unless they are a result of Staff recommenda-
tions. 

(b) Applications must be submitted within the time prescribed 
by the department and include: 

(1) a completed score sheet as provided in the Program 
Guidelines; 

(2) a completed retiree desirability assessment to include 
the following information regarding the applicant community: 

(A) information on the applicant's demographics, geog-
raphy and climate; 

(B) Texas state and local tax structure; 

(C) local housing availability, opportunities and cost; 

(D) climate; 

(E) personal safety or security; 

(F) employment opportunities; 

(G) availability of health care services and other ser-
vices along the continuum of care, including home-based and commu-
nity-based services, housing for the elderly, assisted living, personal 
care, and nursing care facilities; 

(H) availability of emergency medical services and the 
name and location of any hospital within a 75-mile radius of the com-
munity; 

(I) public transportation and major highways; 

(J) continuing education; 

(K) leisure living; 

(L) recreation areas and facilities; 

(M) the performing arts; 

(N) festivals and events; 

(O) sports at all levels; 

(P) crime statistics; 

(Q) any other information requested by the department. 

(3) evidence of support from area businesses, churches, 
clubs, media, and other entities, as necessary for the success of the 
program in the community; 

(4) a marketing plan detailing the Program's mission as ap-
plied to the community, the target market, the competition, an analysis 
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of the community's strengths, weaknesses, opportunities and dangers, 
and the strategies the community will employ to attain the goals of the 
Program; 

(5) a long-term plan outlining the steps the community will 
undertake to maintain its desirability as a destination for retirees, in-
cluding an outline of plans to correct any facility and service deficien-
cies identified in the retiree desirability assessment; and 

(6) any other information required by the Program Guide-
lines. 

(c) Review and approval. 

(1) Staff will score the applications and review the appli-
cations for eligibility and completeness. 

(2) Applicant will be notified of any deficiencies and given 
20 days to rectify deficiencies. Staff may work with the applicant to 
improve or modify the application, with the intent of helping the ap-
plicant achieve certification. An application containing an excessive 
number of deficiencies, or deficiencies of a material nature may not be 
considered for certification. 

(3) After the scoring and application process is complete, 
Staff will make a recommendation for approval or denial of the request 
for certification to the commissioner. The commissioner will make the 
final decision regarding certification. 

(4) The department will notify the applicant of approval or 
denial of the application within 75 days of the date of receipt of the 
completed application. 

(d) Upon notice of approval of the application, an application 
fee must be promptly submitted in an amount equal to the greater of: 

(1) $5,000; or 

(2) $0.25 multiplied by the population of the community, 
as determined by the most recent census. 

§17.603. Providing Assistance to Certified Communities. 

(a) The department shall provide the following assistance to 
certified communities: 

(1) assistance in the training of local staff and volunteers; 

(2) ongoing oversight and guidance in marketing, plus up-
dates on retirement trends; 

(3) provide information on eligibility for inclusion in the 
state's media efforts, public relations campaigns and promotions, in-
cluding being on the department's internet website; 

(4) provide information on eligibility for state financial as-
sistance for brochures, support material, and advertising; and 

(5) an evaluation and program assessment on maintaining 
and improving the community's desirability as a home for retirees. 

(b) Upon the department's approval of an application for cer-
tification, a staff member will schedule a visit to the applicant com-
munity to discuss the Program with the sponsor and other interested 
parties, including a discussion of what specific assistance will be pro-
vided to the certified community by the department. 

(c) Staff will consult with the community annually and evalu-
ate the effectiveness of the Program. 

(d) The department may revoke approval to use the certifica-
tion mark GO TEXAN if a community or a sponsor fails to comply 
with the Program guidelines. 

§17.604. Certification and Use of "Texas Certified Retirement Com-
munity" or other Department Marks; Expiration and Renewal of Cer-
tificate. 

(a) Certification. Certification under this program shall allow 
the approved community to use the words "Texas Certified Retirement 
Community" as well as any marks created by the department for use in 
the program, to promote the community to retirees, potential retirees 
and to any other interested parties. 

(b) Expiration and renewal of Certification. 

(1) A community's certification expires on the fifth an-
niversary of the date the initial certification is issued. 

(2) To be considered for recertification by the department, 
an applicant community must: 

(A) complete and submit a new application (including 
appropriate fees); and 

(B) submit data demonstrating the success or failure of 
the community's efforts to market and promote itself as a desirable lo-
cation for retirees and potential retirees. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 21, 

2012. 
TRD-201205005 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 463-4075 

CHAPTER 29. ECONOMIC DEVELOPMENT 
The Texas Department of Agriculture (the department) proposes 
an amendment to Chapter 29, Subchapter A, §29.3, the repeal 
of Subchapter B, §§29.20 - 29.33, concerning the GO TEXAN 
Rural Community Program, and the repeal of Subchapter C, 
§§29.50 - 29.56, concerning the GO TEXAN Certified Retire-
ment Community Program. Section 29.3 is amended to elimi-
nate reference to the Texas Department of Economic Develop-
ment, which no longer exists, and to update the section. Chapter 
29, Subchapter B is proposed for repeal to allow for the program 
and benefits to be incorporated into the GO TEXAN Associate 
Registrant section located in Chapter 17 of this title, at Subchap-
ter C, §17.57. Chapter 29, Subchapter C is repealed to allow for 
that subchapter to be added to Chapter 17 of this title as Chapter 
17, Subchapter J. 

Bryan Daniel, Chief Administrator for Trade and Business De-
velopment, has determined that, for the first five-year period the 
proposed amendment and repeals are in effect, there will be no 
fiscal implications for state government as a result of the ad-
ministration or enforcement of the proposed amendment and re-
peals. There will be no fiscal implications for local government. 

Mr. Daniel has also determined that for each year of the first 
five years the proposed amendment and repeals are in effect, 
the public benefit anticipated as a result of administration and 
enforcement of the amendment will be the updating of outdated 
references, and of the repeals will be the elimination of dupli-
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cate rules and clarification and ease of locating information by 
locating them within the department's Marketing and Promotion 
rules. There will be no adverse fiscal impact on individuals, small 
or micro businesses as a result of the proposed amendment and 
repeals. 

Written comments on the proposal may be submitted to Bryan 
Daniel, Chief Administrator for Trade and Business Develop-
ment, Texas Department of Agriculture, P.O. Box 12847, Austin, 
Texas 78711. Written comments must be received no later than 
30 days from the date of publication of the proposal in the Texas 
Register. 

SUBCHAPTER A. ECONOMIC DEVELOP-
MENT PROGRAM 
4 TAC §29.3 
The proposed amendment of §29.3 is proposed pursuant to the 
Texas Agriculture Code, §12.027, which provides the depart-
ment with the authority to develop and maintain economic de-
velopment programs for rural areas in the state to promote eco-
nomic growth in rural areas and assist communities in maximiz-
ing potential business opportunities, and to charge member fees 
for participation in such programs. 

The code affected by the proposal is the Texas Agriculture Code, 
Chapter 12. 

§29.3. Staffing; Cooperation with other Agencies. 
To implement the tasks set forth in §29.2 of this title (relating to Ad-
ministration of the Program), the Department will: 

(1) (No change.) 

(2) cross-train its staff regarding economic development 
programs administered by the department [Texas Department of Eco-
nomic Development]; 

(3) cooperate with [the Texas Department of Economic De-
velopment (and any] other state, federal, or local agencies engaged in 
economic development activities[)] in coordinating meetings with pub-
lic and private entities to disseminate information beneficial to rural ar-
eas; and 

(4) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 21, 

2012. 
TRD-201205022 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 463-4075 

SUBCHAPTER B. GO TEXAN RURAL 
COMMUNITY PROGRAM RULES 
4 TAC §§29.20 - 29.33 
(Editor's note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 

Texas Department of Agriculture or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

The repeal of Chapter 29, Subchapter B, §§29.20 - 29.33, is 
proposed pursuant to the Texas Agriculture Code, §12.027, 
which provides the department with the authority to develop and 
maintain economic development programs for rural areas in 
the state to promote economic growth in rural areas and assist 
communities in maximizing potential business opportunities, 
and to charge member fees for participation in such programs. 

The code affected by the proposal is the Texas Agriculture Code, 
Chapter 12. 

§29.20. Statement of Purpose.
 
§29.21. Definitions.
 
§29.22. Administration.
 
§29.23. Eligibility for Certified Membership: Application.
 
§29.24. Eligibility for Associate Membership; Application.
 
§29.25. Application Submission and Review.
 
§29.26. Appeal of Application Determination.
 
§29.27. Denial of Application.
 
§29.28. Registration of Those Entitled to Use the Mark.
 
§29.29. Use of the Mark.
 
§29.30. Termination of Registration and License to Use the Mark.
 
§29.31. Benefits of Membership.
 
§29.32. Expiration and Renewal of Certified Membership.
 
§29.33. Use of the "Texas Yes!" Mark.
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 21, 

2012. 
TRD-201205023 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 463-4075 

SUBCHAPTER C. GO TEXAN CERTIFIED 
RETIREMENT COMMUNITY PROGRAM 
4 TAC §§29.50 - 29.56 
(Editor's note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
Texas Department of Agriculture or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

The repeal of Chapter 29, Subchapter C, §§29.50 - 29.56 is pro-
posed pursuant to the Texas Agriculture Code, §12.040, which 
provides for the department to establish and maintain a Texas 
Certified Retirement Community Program and adopt rules to im-
plement the program. 

The code affected by the proposal is the Texas Agriculture Code, 
Chapter 12. 

§29.50. Definitions.
 
§29.51. Overview of Program.
 
§29.52. Contents of Application; Fees.
 
§29.53. Application/Selection Process.
 
§29.54. Providing Assistance to Certified Communities.
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§29.55. Use of "Texas Certified Retirement Community" or other De-
partment Marks. 
§29.56. Expiration and Renewal of Certification. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 21, 

2012. 
TRD-201205024 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 463-4075 

TITLE 19. EDUCATION 

PART 2. TEXAS EDUCATION AGENCY 

CHAPTER 129. STUDENT ATTENDANCE 
SUBCHAPTER AA. COMMISSIONER'S 
RULES 
19 TAC §129.1023 
(Editor's note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of 
the Texas Education Agency or in the Texas Register office, Room 245, 
James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

The Texas Education Agency (TEA) proposes the repeal of 
§129.1023, concerning student attendance. The section ad-
dresses provisions related to student attendance accounting 
standards. The proposed repeal would remove from the Texas 
Administrative Code (TAC) redundant provisions that duplicate 
those already included in the handbook adopted by reference 
in 19 TAC §129.1025, Adoption by Reference: Student Atten-
dance Accounting Handbook. 

Section 129.1023 was adopted effective May 10, 2001, and 
amended effective October 23, 2008. The section requires 
school districts and charter schools to use the student atten-
dance accounting standards established by the commissioner 
of education and describes the procedures to be included in 
the annual TEA publication on student attendance accounting 
standards. The section also specifies that Foundation School 
Program allotments may be revised as a result of investigative 
activities by the TEA division responsible for school financial 
audits. 

During the recent statutorily required review of 19 TAC Chap-
ter 129, Subchapter AA, TEA staff determined that the rule is no 
longer needed as its provisions duplicate those in the student at-
tendance accounting handbook adopted by reference in 19 TAC 
§129.1025. In addition, stakeholders who participated in the 
commissioner-initiated rule review process that took place dur-
ing 2010 and 2011 also recommended that 19 TAC §129.1023 
be repealed. 

The proposed repeal would have no procedural or reporting im-
plications. The proposed repeal would have no locally main-
tained paperwork requirements. 

Shirley Beaulieu, associate commissioner for finance/chief fi-
nancial officer, has determined that for the first five-year period 
the repeal is in effect there will be no additional costs for state 
or local government as a result of enforcing or administering the 
repeal. 

Ms. Beaulieu has determined that for each year of the first five 
years the repeal is in effect the public benefit anticipated as a 
result of enforcing the repeal will be the removal of redundant 
provisions from the TAC. There is no anticipated economic cost 
to persons who are required to comply with the proposed repeal. 

There is no direct adverse economic impact for small businesses 
and microbusinesses; therefore, no regulatory flexibility anal-
ysis, specified in Texas Government Code, §2006.002, is re-
quired. 

The public comment period on the proposal begins October 
5, 2012, and ends November 5, 2012. Comments on the 
proposal may be submitted to Cristina De La Fuente-Valadez, 
Rulemaking, Texas Education Agency, 1701 North Congress 
Avenue, Austin, Texas 78701, (512) 475-1497. Comments 
may also be submitted electronically to rules@tea.state.tx.us 
or faxed to (512) 463-5337. A request for a public hearing on 
the proposal submitted under the Administrative Procedure Act 
must be received by the commissioner of education not more 
than 14 calendar days after notice of the proposal has been 
published in the Texas Register on October 5, 2012. 

The repeal is proposed under the Texas Education Code (TEC), 
§42.004, which authorizes the commissioner, in accordance with 
rules of the State Board of Education, to take such action and 
require such reports consistent with TEC, Chapter 42, as may be 
necessary to implement and administer the Foundation School 
Program. 

The repeal implements the TEC, §42.004. 

§129.1023. Student Attendance Accounting Standards. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 20, 

2012. 
TRD-201204967 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 475-1497 

19 TAC §129.1025 
The Texas Education Agency (TEA) proposes an amendment to 
§129.1025, concerning student attendance. The section adopts 
by reference the annual student attendance accounting hand-
book. The handbook provides student attendance accounting 
rules for school districts and charter schools. The proposed 
amendment would adopt by reference the 2012-2013 Student 
Attendance Accounting Handbook. 

Legal counsel with the TEA has recommended that the proce-
dures contained in each annual student attendance accounting 
handbook be adopted as part of the Texas Administrative Code 
(TAC). This decision was made in 2000 as a result of a court de-
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cision challenging state agency decision making via administra-
tive letters and publications. Given the statewide application of 
the attendance accounting rules and the existence of sufficient 
statutory authority for the commissioner of education to adopt 
by reference the student attendance accounting handbook, staff 
proceeded with formal adoption of rules in this area. The inten-
tion is to annually update the rule to refer to the most recently 
published student attendance accounting handbook. Data from 
previous school years will continue to be subject to the student 
attendance accounting handbook as the handbook existed in 
those years. 

Each annual student attendance accounting handbook provides 
school districts and charter schools with the Foundation School 
Program (FSP) eligibility requirements of all students, prescribes 
the minimum requirements of all student attendance accounting 
systems, lists the documentation requirements for attendance 
audit purposes, specifies the minimum standards for systems 
that are entirely functional without the use of paper, and details 
the responsibilities of all district personnel involved in student at-
tendance accounting. The TEA distributes FSP resources under 
the procedures specified in each current student attendance ac-
counting handbook. The final version of the student attendance 
accounting handbook is published on the TEA website each July 
or August. A supplement, if necessary, is also published on the 
TEA website. 

The proposed amendment to 19 TAC §129.1025 would add new 
subsection (a) to specify that the student attendance accounting 
guidelines and procedures established by the commissioner of 
education under 19 TAC §129.21, Requirements for Student At-
tendance Accounting for State Funding Purposes, and the Texas 
Education Code (TEC), §42.004, will be published annually. The 
proposed amendment would also adopt by reference the student 
attendance accounting handbook for the 2012-2013 school year. 

Significant changes to the 2012-2013 Student Attendance Ac-
counting Handbook from the 2011-2012 Student Attendance Ac-
counting Handbook Version 2 include the following. 

Section 1 

Text describing the handbook and its purpose would be moved 
from the middle of Section 1 to the introduction to Section 1. 

Requirements related to original documentation of attendance 
would be clarified. 

Information on how to navigate within the electronic version of 
the handbook would be added. 

Section 2 

Throughout Section 2, the term "electronic attendance account-
ing system" would be changed to "automated attendance ac-
counting system." 

The statement that failure to provide attendance records during 
an audit could result in the agency's retaining 100 percent of a 
district's FSP allotment for the undocumented attendance would 
be changed to state that this failure will result in the agency's 
retaining 100 percent of the allotment. Also, a clarification of the 
term "undocumented attendance" would be added. 

Requirements related to period absence reports would be clari-
fied. 

Section 3 

The example for average daily attendance (ADA) eligibility code 
0 that references parentally placed private school students aged 

5 through 25 years would be corrected to reference parentally 
placed private school students aged 5 through 21 years. 

A subsection on the funding eligibility of time spent in an on-cam-
pus online course that is not provided through the Texas Virtual 
School Network (TxVSN) would be added. 

Information on the enrollment eligibility of students who have re-
ceived a General Educational Development (GED) certificate or 
have been court-ordered to obtain one would be added. 

A brief statement about the offense of parent contributing to 
nonattendance would be added. 

General attendance-taking rules would be clarified. 

Information on "excused" absences for participation in certain 
short-term classes provided by the Texas School for the Blind 
and Visually Impaired or Texas School for the Deaf would be 
added. The statement that a student may be considered in atten-
dance for funding purposes if the student is a Medicaid-eligible 
child participating in the Early and Periodic Screening, Diagno-
sis, and Treatment programs implemented by the Texas Health 
and Human Services Commission would be deleted because it 
impermissibly requires the solicitation of confidential information. 
Information on "excused" absences for participation in natural-
ization oath ceremonies would be clarified. Information about 
adopting a policy regarding parental consent for student depar-
tures from school would be clarified. 

A statement that an exemption from taking a final exam is not 
an exemption from the "2-through-4-hour" requirement would be 
added. 

Because the term "other health impairment" does not apply to 
regular education students or to the General Education Home-
bound (GEH) program, the definition of this term would be re-
moved from the GEH program subsection. 

A clarification that time spent on campus taking required state 
assessments cannot count as any part of the number of hours 
of GEH service for eligible days present would be added. 

Information on state funding of summer school would be revised 
to clarify that, as with any other student, a student participating 
in the Optional Flexible School Day Program is not eligible to 
generate more than 180 days' worth of attendance per year. A 
statement would be added explaining that, for 2012-2013, the 
only funded program allowing for state funding of instructional 
days beyond the 180 days making up the state funding year is a 
program for providing extended school year services to eligible 
students. 

Section 4 

The section on special education would be heavily revised and 
reorganized. Hyperlinked cross-references and links to applica-
ble TEA web pages would be added throughout the section. 

Information and coding charts that appear in the subsection on 
special education eligibility but are not specifically related to spe-
cial education eligibility would be moved to more appropriate 
subsections. Eligibility information would be expanded and re-
vised. 

Special education enrollment procedures would be clarified. 

Special education withdrawal procedures would be revised to 
address required notification and revocation of parental consent 
for receipt of special education services. 
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Information on services for private or home school students who 
are eligible for and in need of special education would be clarified 
and moved out of the subsection on general special education 
enrollment procedures and into two separate subsections. 

The subsection on instructional arrangement/setting codes 
would be reorganized so that coding information appeared in 
the numerical order of the codes. 

Information on instructional arrangement/setting code 00 would 
be clarified and revised. 

The eligibility criteria for the homebound instructional ar-
rangement/setting would be clarified. Also, the subsection on 
homebound service eligibility criteria for students with chronic 
illnesses and/or acute health problems would be deleted, as 
the eligibility criteria for these students are the same as those 
for any other student who has been determined to be eligible 
for special education and related services. Information specific 
to homebound services and students younger than six years of 
age would be added. Documentation requirements for special 
education homebound services would be clarified and revised. 
A clarification that time spent on campus taking required state 
assessments cannot count as any part of the number of hours 
of homebound service for eligible days present would be added. 

Information on the mainstream instructional arrangement/setting 
would be reorganized and revised. The paragraph related to 
community-based preschools would be moved to the subsection 
on off home campus instructional arrangements/settings. 

Information on the resource room/services instructional arrange-
ments/settings would be clarified. 

Information on the self-contained, mild/moderate/severe, regular 
campus instructional arrangements/settings would be clarified. 

A clarification regarding foster homes would be added to the sub-
section on the residential care and treatment facility instructional 
arrangements/settings. 

Information on reporting of students in the off home campus in-
structional arrangements/settings would be added. 

Information on speech therapy indicator codes would be clarified 
and revised. 

A new major subsection on preschool programs for children with 
disabilities would be added. The coding charts that appear in 
the subsection on special education eligibility in general and that 
would be moved to this new subsection would be revised. 

Information on special education services for infants and tod-
dlers would appear in its own major subsection. 

Information on special education shared services arrangements 
would appear in its own major subsection. The subsection would 
include information on regional day school program for the deaf 
shared services arrangements. 

The coding chart titled "Services for Students With Disabilities-
Exceptions to the Norm" would appear in its own major subsec-
tion. Erroneous instructional arrangement/setting coding infor-
mation for students served in Head Start programs would be cor-
rected in the chart. 

Information on extended school year services would be clarified 
and would appear in its own major subsection. 

Information on eligible days present and contact hours would be 
clarified. 

Special education documentation requirements would be clari-
fied. 

The subsection providing special education instructional ar-
rangement/setting coding examples would be reorganized so 
that coding information appeared in the numerical order of 
the codes. Examples that appear in the wrong instructional 
arrangement/setting code subsection would be moved. Speech 
therapy indicator code examples would be clarified. 

Section 5 

In the subsection on career and technical education (CTE) con-
tact-hour funding eligibility, requirements related to teacher cer-
tification would be clarified. Also, requirements related to the 
teacher of record would be revised. 

Information on auditing of CTE courses and Public Education 
Information Management System (PEIMS) coding would be 
added. 

Information on how to determine CTE "V" codes would be clari-
fied. 

Information on required documentation for CTE Problems and 
Solutions courses would be revised. 

General CTE documentation requirements would be revised. 

Information on the PEIMS 415 record and students who drop a 
CTE course would be clarified. 

Section 6 

A statement that the terms "limited English proficient student," 
"English language learner," and "student of limited English pro-
ficiency" are interchangeable would be added to the section's 
introduction. The subsections making up this section would be 
reordered to place information on withdrawal and evaluation of 
exited students after information on program eligibility, eligible 
days present, and service requirements. 

A subsection explaining that districts are required to implement 
the English language proficiency standards would be added. 

The chart containing exit criteria for the bilingual and English as a 
second language (ESL) education programs would be updated. 

A statement that all staff serving limited English proficient 
students must receive training in sheltered instruction would be 
added. 

In the subsection on student record documentation, the word 
"permanent" would be removed from references to a student's 
record, as it implies that documentation must be kept indefinitely 
instead of for five years from cessation of services. Documenta-
tion requirements related to assessment participation would be 
updated. Information about forwarding of records would be up-
dated. 

Section 7 

Information on prekindergarten eligibility based on automatic 
eligibility for the National School Lunch Program would be re-
vised, as would information on prekindergarten eligibility based 
on homelessness. 

Section 10 

References to the Texas Youth Commission (TYC) or Texas Ju-
venile Probation Commission (TJPC) would be changed to be 
references to the Texas Juvenile Justice Department (TJJD). 
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The subsection on compensatory and accelerated instruction for 
at-risk students would be removed, as the information in the sub-
section is unrelated to attendance accounting. 

The subsection on Alternative Education Campuses of Choice 
and residential facilities evaluated under alternative education 
accountability (AEA) procedures would be removed, as the infor-
mation in the subsection is unrelated to attendance accounting. 

Information on residential alternative education programs for stu-
dents in residential facilities would be clarified. Also, a statement 
about statutorily required notifications that residential facilities 
must make would be added. 

Information specific to on-campus and off-campus disciplinary 
alternative education programs (DAEPs) would be removed, as 
it is not directly related to attendance accounting. 

Information on evaluation of DAEPs and juvenile justice alter-
native education programs (JJAEPs) would be moved from the 
deleted subsection related to entities that are evaluated under 
AEA procedures, which do not apply to DAEPs and JJAEPs, to 
the subsection related to DAEPs and the subsection related to 
JJAEPs. 

Information on expulsions would be revised to better reflect 
statute and to reflect statutory changes that are effective with 
the 2012-2013 school year. 

Information on memorandums of understanding for JJAEPs 
would be revised to reflect statutory changes that are effective 
with the 2012-2013 school year. 

The chart related to ADA eligibility coding for JJAEP students 
would be updated to include coding information for JJAEP place-
ments under the TEC, §37.309(b). 

Section 11 

A subsection related to dual credit course eligibility requirements 
specific to students enrolled in Early College High Schools would 
be added. 

A subsection on dual credit documentation requirements would 
be added. 

TxVSN student eligibility requirements would be clarified, as 
would information on TxVSN funding and attendance account-
ing. 

A subsection containing guidance related to remote instruction 
that is not delivered through the TxVSN would be added. 

Section 13 

Glossary definitions of obsolete terms would be deleted. The 
definition of "direct, regularly scheduled" would be revised. The 
entry for "early childhood intervention" would be changed to be 
an entry for "early childhood intervention services," and informa-
tion in the entry would be revised. The entry for "nonpublic day 
school" would be changed to be an entry for "nonpublic school" 
that included information on both nonpublic day schools and res-
idential nonpublic schools. 

The proposed amendment would place the specific procedures 
contained in the 2012-2013 Student Attendance Accounting 
Handbook in the TAC. The TEA distributes FSP funds according 
to the procedures specified in each annual student attendance 
accounting handbook. Data reporting requirements are ad-
dressed through the PEIMS. 

The handbook has long stated that school districts and open-en-
rollment charter schools must keep all student attendance docu-
mentation for five years from the end of the school year. Any new 
student attendance documentation required to be kept would 
correspond with the student attendance accounting requirement 
changes described previously. 

Shirley Beaulieu, associate commissioner for finance/chief fi-
nancial officer, has determined that for the first five-year period 
the amendment is in effect there will be no additional costs for 
state or local government as a result of enforcing or administer-
ing the amendment. 

Ms. Beaulieu has determined that for each year of the first five 
years the amendment is in effect the public benefit anticipated as 
a result of enforcing the amendment will be to continue to inform 
the public of the existence of annual publications specifying at-
tendance accounting procedures for school districts and charter 
schools. There is no anticipated economic cost to persons who 
are required to comply with the proposed amendment. 

There is no direct adverse economic impact for small businesses 
and microbusinesses; therefore, no regulatory flexibility anal-
ysis, specified in Texas Government Code, §2006.002, is re-
quired. 

The public comment period on the proposal begins October 
5, 2012, and ends November 5, 2012. Comments on the 
proposal may be submitted to Cristina De La Fuente-Valadez, 
Rulemaking, Texas Education Agency, 1701 North Congress 
Avenue, Austin, Texas 78701, (512) 475-1497. Comments 
may also be submitted electronically to rules@tea.state.tx.us 
or faxed to (512) 463-5337. A request for a public hearing on 
the proposal submitted under the Administrative Procedure Act 
must be received by the commissioner of education not more 
than 14 calendar days after notice of the proposal has been 
published in the Texas Register on October 5, 2012. 

The amendment is proposed under the TEC, §30A.153, which 
requires the commissioner to adopt rules for the implementa-
tion of Foundation School Program funding for the state virtual 
school network, including rules regarding attendance account-
ing; and the TEC, §42.004, 74th Texas Legislature, 1995, which 
authorizes the commissioner of education, in accordance with 
rules of the State Board of Education, to take such action and 
require such reports consistent with TEC, Chapter 42, as may be 
necessary to implement and administer the Foundation School 
Program. 

The amendment implements the TEC, §30A.153 and §42.004. 

§129.1025. Adoption by Reference: Student Attendance Accounting 
Handbook. 

(a) The student attendance accounting guidelines and proce-
dures established by the commissioner of education under §129.21 of 
this title (relating to Requirements for Student Attendance Accounting 
for State Funding Purposes) and the Texas Education Code, §42.004, to 
be used by school districts and charter schools to maintain records and 
make reports on student attendance and student participation in special 
programs will be published annually. 

(b) [(a)] The standard procedures that school districts and 
charter schools must use to maintain records and make reports on 
student attendance and student participation in special programs for 
school year 2012-2013 [2011-2012] are described in the official Texas 
Education Agency (TEA) publication 2012-2013 [2011-2012] Student 
Attendance Accounting Handbook [Version 2], which is adopted by 
this reference as the agency's official rule. A copy of the 2012-2013 
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[2011-2012] Student Attendance Accounting Handbook [Version 2] 
is available for examination during regular office hours, 8:00 a.m. 
to 5:00 p.m., except holidays, Saturdays, and Sundays, at the Texas 
Education Agency, 1701 North Congress Avenue, Austin, Texas 
78701. In addition, the publication can be accessed from the TEA 
official website. The commissioner [of education] will amend the 
2012-2013 [2011-2012] Student Attendance Accounting Handbook 
[Version 2] and this subsection adopting it by reference, as needed. 

(c) [(b)] Data from previous school years will continue to be 
subject to the student attendance accounting handbook as the handbook 
existed in those years. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 20, 

2012. 
TRD-201204968 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 475-1497 

TITLE 22. EXAMINING BOARDS 

PART 5. STATE BOARD OF DENTAL 
EXAMINERS 

CHAPTER 107. DENTAL BOARD 
PROCEDURES 
SUBCHAPTER A. PROCEDURES 
GOVERNING GRIEVANCES, HEARINGS, 
AND APPEALS 
22 TAC §107.2 
The Texas State Board of Dental Examiners (SBDE) proposes 
new §107.2, concerning Effect of Child Support Payment Default 
on Licensure Application and Renewal. 

The section is proposed to address the stipulations of Texas 
Family Code, §232.0135 relating to denial of license renewal of 
a child support obligor who has failed to pay child support for 
six months or more. The proposed section states that the Board 
shall refuse to grant initial licensure or renewal of an existing li-
cense upon notice from a child support agency that an obligor 
has failed to pay child support for six months or more. The pro-
posed section addresses the conditions that must be met before 
an obligor who has failed to pay child support for six months or 
more may be granted an initial license or renewal of an existing 
license. 

Mr. Glenn Parker, Executive Director, has determined that for 
each year of the first five-year period the section is in effect, 
there will be no fiscal implications for local or state government 
as a result of enforcing or administering the section. Mr. Parker 
has also determined that for each year of the first five years the 
section is in effect the public benefit anticipated as a result of 
enforcing the section will be protection of the public health and 

safety. There will not be an effect on small businesses. There 
is no anticipated economic cost to persons who are required to 
comply with the proposed section. 

Comments on the proposal may be submitted in writing to 
Nycia Deal, Staff Attorney, State Board of Dental Examiners, 
333 Guadalupe, Tower 3, Suite 800, Austin, Texas 78701. 
Comments may also be submitted electronically to nycia@ts-
bde.texas.gov or faxed to (512) 463-7452. To be considered, 
all written comments must be received by the State Board of 
Dental Examiners no later than 30 days from the date that this 
new section is published in the Texas Register. 

The new section is proposed under Texas Government Code 
§2001.021 et seq. and Texas Occupations Code §254.001, 
which authorize the Board to adopt and enforce rules necessary 
for it to perform its duties. 

The proposal affects Texas Occupations Code, Title 3, Subtitle 
D and Texas Administrative Code, Title 22, Part 5. 

§107.2. Effect of Child Support Payment Default on Licensure Appli-
cation and Renewal. 

(a) "License" means a license, certificate, registration, permit, 
or other authorization issued by the Board. 

(b) Initial applications and applications for renewal of licenses 
issued by the board are subject to the course of action established by 
the Texas Family Code, §232.0135. 

(c) Upon notice from a child support agency that an obligor 
has failed to pay child support for six months or more, the Board shall 
refuse to grant initial licensure or renewal of an existing license to an 
obligor until the Board is notified by the child support agency that the 
obligor has: 

(1) paid all child support arrearages; 

(2) established with the child support agency a satisfactory 
repayment schedule or is in compliance with a court order for payment 
of the arrearages; 

(3) been granted an exemption from this subsection as part 
of a court-supervised plan to improve the obligor's earnings and child 
support payments; or 

(4) successfully contested the denial before the child sup-
port agency in accordance with §232.0135(d), Texas Family Code. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205043 
Glenn Parker 
Executive Director 
State Board of Dental Examiners 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 475-0977 

22 TAC §107.3 
The Texas State Board of Dental Examiners (SBDE) proposes 
new §107.3, concerning Effect of Student Loan Payment Default 
on License Renewal. 
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The section is proposed to address the stipulations of Texas Edu-
cation Code, §57.491 relating to Loan Default Ground for Nonre-
newal of Professional and Occupational License. The proposed 
section states that the Board shall refuse to grant renewal of an 
existing license to a licensee who has defaulted on a student loan 
guaranteed by the Texas Guaranteed Student Loan Corporation 
(TGSLC), defaulted on a repayment agreement or failed to enter 
a repayment agreement. The proposed section addresses the 
conditions that must be met before an obligor who has not com-
plied in one of the enumerated ways may be granted renewal of 
an existing license. 

Mr. Glenn Parker, Executive Director, has determined that for 
each year of the first five-year period the section is in effect, there 
will be no fiscal implications for local or state government as a 
result of enforcing or administering the rule. Mr. Parker has also 
determined that for each year of the first five years the section is 
in effect the public benefit anticipated as a result of enforcing the 
section will be protection of the public health and safety through 
enforcement of state law and regulation. There will not be an 
effect on small businesses. There is no anticipated economic 
cost to persons who are required to comply with the proposed 
section. 

Comments on the proposal may be submitted in writing to 
Nycia Deal, Staff Attorney, State Board of Dental Examiners, 
333 Guadalupe, Tower 3, Suite 800, Austin, Texas 78701. 
Comments may also be submitted electronically to nycia@ts-
bde.texas.gov or faxed to (512) 463-7452. To be considered, 
all written comments must be received by the State Board of 
Dental Examiners no later than 30 days from the date that this 
new rule is published in the Texas Register. 

The new section is proposed under Texas Government Code 
§2001.021 et seq. and Texas Occupations Code §254.001, 
which authorize the Board to adopt and enforce rules necessary 
for it to perform its duties. 

The proposal affects Texas Occupations Code, Title 3, Subtitle 
D and Texas Administrative Code, Title 22, Part 5. 

§107.3. Effect of Student Loan Payment Default on Licensure Re-
newal. 

(a) "License" means a license, certificate, registration, permit, 
or other authorization issued by the Board. 

(b) Initial applications and applications for renewal of licenses 
issued by the Board are subject to the course of action established by 
the Texas Education Code, §57.491. 

(c) The Board shall refuse to renew a license due to a default 
on a student loan guaranteed by Texas Guaranteed Student Loan Cor-
poration (TGSLC), a default on a repayment agreement with TGSLC 
or a failure to enter a repayment agreement with TGSLC, unless the 
licensee presents to the Board a certificate issued by the corporation 
certifying that: 

(1) the licensee has entered a repayment agreement on the 
defaulted loan; or 

(2) the licensee is not in default on a loan guaranteed by the 
corporation. 

(d) The Board shall provide its applicants and licensees with 
written notice of the nonrenewal policies established under §57.491 of 
the Texas Education Code and an opportunity for a hearing in accor-
dance with the provisions of the Administrative Procedure Act, Texas 
Government Code, §§2001.001, et seq. 

(e) As required by §57.491(c) of the Texas Education Code, 
the Board, on an annual basis, shall prepare a list of the agency's li-
censees and submit the list to the corporation in hard copy or electronic 
form. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205083 
Glenn Parker 
Executive Director 
State Board of Dental Examiners 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 475-0977 

CHAPTER 112. VISUAL DENTAL HEALTH 
INSPECTIONS 
22 TAC §112.1, §112.2 
The State Board of Dental Examiners (SBDE) proposes amend-
ments to §112.1, Definitions, and §112.2, Visual Dental Health 
Inspection. The provisions of §112.1 and §112.2 address visual 
dental health inspections and the parties and purposes by whom 
and for which visual dental health inspections may be performed. 

The proposed amendment to §112.1 clarifies the parties who 
may perform dental health inspections and introduces a limited 
oral health evaluation as an additional category of dental assess-
ments. The proposed amendment to §112.2 permits certain den-
tal students and dentist employees of certain public health orga-
nizations to perform visual dental health inspections. 

Mr. Glenn Parker, Executive Director, has determined that for 
each year of the first five-year period the amended sections are 
in effect, there will be no fiscal implications for local or state gov-
ernment as a result of enforcing or administering the sections. 
Mr. Parker has also determined that for each year of the first five 
years the sections are in effect the public benefit anticipated as 
a result of enforcing the sections will be increased access to pre-
ventive dental care and data relating to dental health in the state. 
There will be no foreseen effect on small businesses. There is no 
anticipated economic cost to persons who are required to com-
ply with the proposed sections. 

Comments on the proposal may be submitted in writing to 
Nycia Deal, Staff Attorney, State Board of Dental Examiners, 
333 Guadalupe, Tower 3, Suite 800, Austin, Texas 78701. 
Comments may also be submitted electronically to nycia@ts-
bde.texas.gov or faxed to (512) 463-7452. To be considered, 
all written comments must be received by the State Board of 
Dental Examiners no later than 30 days from the date that these 
amended sections are published in the Texas Register. 

The amendments are proposed under Texas Government Code 
§2001.021 et seq. and Texas Occupations Code §254.001, 
which authorize the Board to adopt and enforce rules necessary 
for it to perform its duties. 

The proposal affects Texas Occupations Code, Title 3, Subtitle 
D and Texas Administrative Code, Title 22, Part 5. 
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§112.1. Definitions. 

The following words and terms when used in this chapter shall have 
the following meanings, unless the context clearly indicates otherwise. 

(1) Visual Dental Health Inspection--an inspection made 
by students engagd in a formal education program in dentistry or dental 
hygiene or by health care workers, other than dentists, dental hygien-
ists, dental assistants, physicians and physician assistants. 

(2) Limited Oral Evaluation--a non-comprehensive evalu-
ation of an individual who is not a patient of record made by a licensed 
dentist for the following limited purposes: 

(A) screening for symptoms of oral cancer; and/or 

(B) evaluating minors or members of underserved pop-
ulations for current or potential dental problems. 

(3) [(2)] Dental instruments--any device used by dentists 
to examine, diagnose or treat patients, or any device used by dental 
hygienists to treat patients, that may be used in an invasive manner 
under normal circumstances. 

(4) [(3)] Diagnosis--the translation of data gathered by 
clinical and radiographic examination into an organized, classified 
definition of the conditions present. 

(5) [(4)] Health care worker--a person who furnishes health 
care services in direct patient care situations under a license, certificate, 
or registration issued by the state. 

(6) [(5)] Invasive manner--a procedure resulting in surgical 
entry into tissues, cavities, or organs or the manipulation, cutting or 
removal of any oral or perioral tissue, including tooth structure. 

§112.2. Visual Dental Health Inspection. 

(a) A visual dental health inspection is performed as a group 
activity taking place in a school or other institutional setting for the 
purpose of making a gross assessment of the dental health status of 
group members, at no cost to the members. It is cursory and does not 
involve the use of dental instruments, though use of gloves, tongue de-
pressors and intra oral lighting is encouraged. Further, it does not in-
volve making a diagnosis, providing treatment, or treatment planning. 
Individuals performing visual dental health inspectsions in accordance 
with this chapter do [A healthcare worker does] not engage in the prac-
tice of dentistry if the inspection process is limited to recognizing when 
tissue does not appear normal and encouraging the member to appoint 
with a licensed Texas dentist. 

(b) A visual dental health inspection may be performed by 
a dentist, pre-doctoral student under faculty supervision, or graduate 
dental student affiliated with a dental school accredited by the Com-
mission on Dental Accreditation of the American Dental Association 
to conduct research or for educational purposes in the field of dentistry, 
or by dental personnel employed by the State of Texas Department 
of State Health Services (DSHS), Department of Aging and Disabil-
ity (DADS), or by any public health dentist employed by any other 
state, county, of city health department for the purposes of oral health 
surveillance, oral health program planning, or epidemiological surveys 
required by state or federal agencies. A visual dental health inspection 
is performed for the purpose of making a gross assessment of the den-
tal health status of group members, at no cost to the members. It does 
not involve making a diagnosis, providing treatment, or treatment plan-
ning. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205041 
Glenn Parker 
Executive Director 
State Board of Dental Examiners 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 475-0977 

22 TAC §112.3 
The State Board of Dental Examiners (SBDE) proposes new 
§112.3, concerning Limited Oral Evaluation. The section is pro-
posed to permit dentists to perform non-diagnostic, non-compre-
hensive evaluations of individuals for the purposes of screening 
for oral cancer and/or evaluating minors or underserved popula-
tions. 

The proposed new section defines limited oral evaluations, the 
situations in which a dentist may perform limited oral evaluations, 
the standard of care expected of the dentist and the recordkeep-
ing requirements of limited oral evaluations. 

Mr. Glenn Parker, Executive Director, has determined that for 
each year of the first five-year period the section is in effect, there 
will be no fiscal implications for local or state government as a 
result of enforcing or administering the section. Mr. Parker has 
also determined that for each year of the first five years the sec-
tion is in effect the public benefit anticipated as a result of enforc-
ing the section will be increased access to preventive oral can-
cer screenings and dental care for underserved populations and 
minors. There will be no foreseen effect on small businesses. 
There is no anticipated economic cost to persons who are re-
quired to comply with the proposed section. 

Comments on the proposal may be submitted in writing to 
Nycia Deal, Staff Attorney, State Board of Dental Examiners, 
333 Guadalupe, Tower 3, Suite 800, Austin, Texas 78701. 
Comments may also be submitted electronically to nycia@ts-
bde.texas.gov or faxed to (512) 463-7452. To be considered, 
all written comments must be received by the State Board of 
Dental Examiners no later than 30 days from the date that this 
proposed section is published in the Texas Register. 

The new section is proposed under Texas Government Code 
§2001.021 et seq. and Texas Occupations Code §254.001, 
which authorize the Board to adopt and enforce rules necessary 
for it to perform its duties. 

The proposal affects Texas Occupations Code, Title 3, Subtitle 
D and Texas Administrative Code, Title 22, Part 5. 

§112.3. Limited Oral Evaluation. 
(a) A limited oral evaluation is performed by a licensed dentist 

in conjunction with a federal, state, county, or city government health-
care program, a non-profit organization, or an educational institution. 
It is a non-diagnostic, non-comprehensive evaluation of an individual 
who is not a patient of record made for the limited purpose of screening 
for symptoms of oral cancer and/or evaluating minors or underserved 
populations for current or potential dental problems. 

(b) A limited oral evaluation must be provided at no cost to 
the patient or any third party. The evaluation must result in a written 
assessment of findings that is retained by the dentist and provided to 
the patient. 
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(c) A limited oral evaluation is exempt from the requirements 
of the minimum standard of care for a comprehensive examination in 
§108.7 of this title (relating to Minimum Standard of Care, General) 
and §108.8 of this title (relating to Records of the Dentist), except as 
required by this section. The dentist must obtain written, informed con-
sent as to the limited nature and non-diagnostic results of the evaluation 
from the patient or his/her parent or guardian. The dentist must provide 
a copy of the written informed consent and the results of the evalua-
tion to the patient or his/her parent or guardian. The written informed 
consent must clearly evidence the name of the evaluating dentist, the 
patient's name, and the date of evaluation. 

(d) A limited oral evaluation shall not be performed for busi-
ness promotion or patient solicitation purposes. A dentist performing a 
limited oral evaluation must comply with all rules and laws governing 
professional conduct and business promotion. Following the evalua-
tion, the dentist may recommend or refer the patient to a dentist for 
follow-up examination. 

(e) Either the dentist or the entity qualifying under subsection 
(a) of this section shall retain a copy of the written informed consent 
and the results of the evaluation for five years from the date of the 
evaluation. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205042 
Glenn Parker 
Executive Director 
State Board of Dental Examiners 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 475-0977 

PART 21. TEXAS STATE BOARD OF 
EXAMINERS OF PSYCHOLOGISTS 

CHAPTER 465. RULES OF PRACTICE 
22 TAC §465.38 
The Texas State Board of Examiners of Psychologists proposes 
an amendment to §465.38, Psychological Services for Public 
Schools. The proposed amendment clarifies that Licensed Spe-
cialists in School Psychology may only provide psychological 
services in the public schools and may not practice indepen-
dently in any setting outside of the public schools. 

Darrel D. Spinks, Executive Director, has determined that for the 
first five-year period the proposed amendment will be in effect 
there will be no fiscal implications for state or local government 
as a result of enforcing or administering the rule. 

Mr. Spinks also has determined that for each year of the first 
five years the rule is in effect the public benefit anticipated as 
a result of enforcing the rule will be to help the Board protect 
the public. There will be no effect on small businesses. There 
is no anticipated economic cost to persons who are required to 
comply with the rule as proposed. 

Comments on the proposed amendment may be submitted to 
Brenda Skiff, Texas State Board of Examiners of Psychologists, 

333 Guadalupe, Suite 2-450, Austin, TX 78701, (512) 305-7700 
or email brenda@tsbep.state.tx.us within 14 days of publication 
of this proposal in the Texas Register. 

The amendment is proposed under Texas Occupations Code, 
Title 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

No other code, articles or statutes are affected by this section. 

§465.38. Psychological Services for Public Schools. 
This rule acknowledges the unique difference in the delivery of school 
psychological services in the public schools from psychological ser-
vices in the private sector. The Board recognizes the purview of the 
State Board of Education and the Texas Education Agency in safe-
guarding the rights of public school children in Texas. The mandated 
multidisciplinary team decision making, hierarchy of supervision, reg-
ulatory provisions, and past traditions of school psychological service 
delivery both nationally and in Texas, among other factors, allow for 
rules of practice in the public schools which reflect these occupational 
distinctions from the private practice of psychology. 

(1) Definition. 

(A) The specialist in school psychology license permits 
the licensee to provide school psychological services only in Texas 
public schools. A person utilizing this license may not provide psycho-
logical services in any context or capacity outside of their employment 
or contract with the public schools. 

(B) A licensed specialist in school psychology (LSSP) 
means a person who is trained to address psychological and behav-
ioral problems manifested in and associated with educational systems 
by utilizing psychological concepts and methods in programs or ac-
tions which attempt to improve the learning, adjustment and behavior 
of students. Such activities include, but are not limited to, addressing 
special education eligibility, conducting manifestation determinations, 
and assisting with the development and implementation of individual 
educational programs. 

(C) The assessment of emotional or behavioral distur-
bance, for educational purposes, using psychological techniques and 
procedures is considered the practice of psychology. 

(2) Titles. The correct title for persons holding this license 
is Licensed Specialist in School Psychology or LSSP. Only individuals 
who meet the requirements of Board rule §465.6 of this title (relating 
to Listings, Public Statements and Advertisements, Solicitations, and 
Specialty Titles) may refer to themselves as School Psychologists. No 
individual may use the title Licensed School Psychologist. An LSSP 
who has achieved certification as a Nationally Certified School Psy-
chologist (NCSP) may use this credential along with the license title of 
LSSP. 

(3) Providers of School Psychological Services. School 
psychological services may be provided in Texas public schools only 
by individuals authorized by this Board to provide such services. Indi-
viduals who may provide such school psychological services include 
LSSPs and interns or trainees as defined in Board rule §463.9 of this 
title (relating to Licensed Specialist in School Psychology) and per-
sons seeking to fulfill the licensing requirements of Board rule §463.8 
of this title (relating to Licensed Psychological Associate), Board rule 
§463.10 of this title (relating to Provisionally Licensed Psychologists), 
and Board rule §463.11 of this title (relating to Licensed Psychologist). 
Nothing in this rule prohibits public schools from contracting with li-
censed psychologists and licensed psychological associates who are not 
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LSSPs to provide psychological services, other than school psychol-
ogy, in their areas of competency. School districts may contract for 
specific types of psychological services, such as clinical psychology, 
counseling psychology, neuropsychology, and family therapy, which 
are not readily available from the licensed specialist in school psychol-
ogy employed by the school district. Such contracting must be on a 
short term or part time basis and cannot involve the broad range of 
school psychological services listed in paragraph (1)(B) of this sec-
tion. An LSSP who contracts with a school district to provide school 
psychological services may not permit an individual who does not hold 
a valid LSSP license to perform any of the contracted school psycho-
logical services. 

(4) Supervision. 

(A) Direct, systematic, face-to-face supervision must 
be provided to: 

(i) Interns as defined in Board rule §463.9 of this ti-
tle. 

(ii) Individuals who meet the training requirements 
of Board rule §463.9 of this title and who have passed the National 
School Psychology Examination at the Texas cutoff score or above and 
who have been notified in writing of this status by the Board. These 
individuals may practice under supervision in a Texas public school 
district for no more than one calendar year. They must be designated 
as trainees. 

(iii) LSSPs for a period of one academic year fol-
lowing licensure unless the individual also holds licensure as a psy-
chologist in Texas. This supervision may be waived for individuals 
who legally provided full-time, unsupervised school psychological ser-
vices in another state for a minimum of three academic years immedi-
ately preceding application for licensure in Texas as documented by the 
public schools where services were provided and who graduated from 
a training program approved by NASP or accredited in school psychol-
ogy by APA or who hold NCSP certification. 

(iv) LSSPs when the individual is providing psycho-
logical services outside his or her area of training and supervised ex-
perience. 

(B) Nothing in this rule applies to administrative super-
vision of psychology personnel within Texas public schools, performed 
by non-psychologists, in job functions involving, but not limited to, at-
tendance, time management, completion of assignments, or adherence 
to school policies and procedures. 

(5) Supervisor Qualifications. Supervision may only be 
provided by a LSSP, who has a minimum of three years of experience 
providing psychological services in the public schools of this or an-
other state. To meet supervisor qualifications, a licensee must be able 
to document the required experience by providing documentation from 
the authority that regulates the provision of psychological services in 
the public schools of that state and proof that the licensee provided 
such services, documented by the public schools in the state in which 
the services were provided. Any licensed specialist in school psychol-
ogy may count one full year as an intern or trainee as one of the three 
years of experience required to perform supervision. 

(6) Conflict Between Laws and Board Rules. In the event 
of a conflict between state or federal statutes and Board rules, state or 
federal statutes control. 

(7) Compliance with Applicable Education Laws. LSSPs 
shall comply with all applicable state and federal laws affecting the 
practice of school psychology, including, but not limited to: 

(A) Texas Education Code; 

(B) Family Educational Rights and Privacy Act 
(FERPA), 20 U.S.C. §1232q; 

(C) Individuals with Disabilities Education Act 
(IDEA), 20 U.S.C. §1400 et seq; 

(D) Texas Public Information Act ("Open Records 
Act"), Texas Government Code, Chapter 552; 

(E) Section 504 of the Rehabilitation Act of 1973. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205039 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 305-7706 

CHAPTER 469. COMPLAINTS AND 
ENFORCEMENT 
22 TAC §469.1 
The Texas State Board of Examiners of Psychologists proposes 
an amendment to §469.1, Timeliness of Complaints. The pro-
posed amendment would ensure that the time period for alleging 
a violation of a Board rules does not exceed the records reten-
tion period. 

Darrel D. Spinks, Executive Director, has determined that for the 
first five-year period the proposed amendment will be in effect 
there will be no fiscal implications for state or local government 
as a result of enforcing or administering the rule. 

Mr. Spinks also has determined that for each year of the first 
five years the rule is in effect the public benefit anticipated as 
a result of enforcing the rule will be to help the Board protect 
the public. There will be no effect on small businesses. There 
is no anticipated economic cost to persons who are required to 
comply with the rule as proposed. 

Comments on the proposed amendment may be submitted to 
Brenda Skiff, Texas State Board of Examiners of Psychologists, 
333 Guadalupe, Suite 2-450, Austin, TX 78701, (512) 305-7700 
or email brenda@tsbep.state.tx.us within 14 days of publication 
of this proposal in the Texas Register. 

The amendment is proposed under Texas Occupations Code, 
Title 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

No other code, articles or statutes are affected by this section. 

§469.1. Timeliness of Complaints. 

(a) A complaint is timely filed if it is received by the Board, in 
proper form, within five years of the date of the termination of profes-
sional services and does not allege sexual misconduct or a violation of 
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Board rule §465.22(d) of this title (relating to Psychological Records, 
Test Data and Test Protocols). 

(b) A complaint alleging sexual misconduct by a licensee is 
timely filed if received within seven years after termination of services 
or within three years of a client or subject of evaluation reaching the 
age of majority, whichever is greater. [A complaint alleging sexual 
misconduct by a licensee is timely filed if received within ten years of 
the termination of services or the patient's reaching the age of majority.] 

(c) A complaint alleging a violation of Board rule §465.22(d) 
of this title is timely filed if received within seven years after termi-
nation of services with the client or subject of evaluation, or three 
years after a client or subject of evaluation reaches the age of majority, 
whichever is greater. [A complaint alleging a violation of Board rule 
§465.22(d) of this title is timely filed if received within ten years after 
the last contact with the client or subject of forensic evaluation or, if 
the client or subject is a minor, until ten years after the minor reaches 
the age of majority.] 

(d) Any statute of limitations applying to a complaint filed 
against a licensee by a health licensing board in another jurisdiction, 
or filed by another health licensing board in Texas, begins after that ju-
risdiction's or authority's investigation is complete. 

(e) A complaint based on discipline in another jurisdiction is 
timely filed within five years of the date that the board receives notice 
of the disciplinary action. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205040 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 305-7706 

PART 34. TEXAS STATE BOARD OF 
SOCIAL WORKER EXAMINERS 

CHAPTER 781. SOCIAL WORKER 
LICENSURE 
The Texas State Board of Social Worker Examiners (board) pro-
poses amendments to §§781.102, 781.201, 781.203, 781.204, 
781.209, 781.210, 781.304, 781.312, 781.316, 781.401, 
781.404, 781.411, 781.412, 781.502, 781.505, 781.506, 
781.508, 781.511, 781.514 and 781.603 and new 781.419, 
concerning the licensure and regulation of social workers. 

BACKGROUND AND PURPOSE 

The proposed new §781.419 results from statutory changes 
made during the 82nd Legislative Session (2011), by the pas-
sage of Senate Bill (SB) 1733, codified in the Texas Occupations 
Code, Chapter 55, requiring the board, by rule, to set alternative 
licensure requirement procedures for military spouses. Specific 
amended sections in this proposal update licensure require-
ments and standards of practice in the regulation of social 

workers, and revisions are outlined in the section-by-section 
summary of this preamble. 

SECTION-BY-SECTION SUMMARY 

This summary considers only those sections which were sub-
stantially changed in language, meaning, or intent. A number 
of non-substantive modifications are proposed for the chapter in 
order to meet the objectives of improving draftsmanship and en-
suring clarity. 

The amendment to §781.102 recognizes and defines Indepen-
dent Non-clinical Practice and Independent Practice Recognition 
as "unsupervised practice." 

The amendment to §781.201 adds to the Code of Conduct a 
new population group to whom social workers shall not refuse to 
perform any act or service for which the social worker is licensed 
under this chapter. 

The amendment to §781.203 specifies the requirements a social 
worker must ensure are met prior to providing services to a mi-
nor client named in a Suit Affecting Parent Child Relationships 
(SAPCR). 

Section 781.204 prohibits a social worker from accepting remu-
neration to or from any person or entity for securing or soliciting 
social work clients or patronage for or from any health care pro-
fessional and also provides warnings that such actions will sub-
ject the violator to disciplinary action. In addition, the amendment 
to §781.204 recognizes certain exceptions to record keeping re-
quirements. 

The amendment to §781.209 recognizes the certain exceptions 
to client records and record keeping requirements enumerated 
in §781.204. 

The amendment to §781.210 prohibits a social worker from ac-
cepting remuneration to or from any person or entity for secur-
ing or soliciting social work clients or patronage for or from any 
health care professional in billing and financial relationships. 

The amendment to §781.304 limits the circumstances that allow 
board or staff members to provide guidance to social workers. 

The amendment to §781.312 reflects that a social worker's 
impartiality and non-discrimination must include gender identity 
and expression to whom social workers shall not refuse to 
perform any act or service for which the social worker is licensed 
under this chapter. 

Section 781.316 reflects the current board licensure fees. 

The amendment to §781.401 specifies the current acronym for 
"Licensed Social Worker-Advanced Practitioner" and extends 
the maximum timeframe for supervision and supervised experi-
ence. 

The amendment to §781.404 modifies the board's recognition of 
board-approved supervisors and the supervision process; limits 
the number of supervised hours which may be counted toward 
licensure or specialty recognition; and specifies the process for 
approval of applicable supervision plans. 

The amendment to §781.411 limits an applicant's temporary li-
cense by the board to one per lifetime, per licensing category. 

The amendment to §781.412 clarifies board policy regarding 
the number of times an unsuccessful applicant may take the 
licensing examination before he or she must formally request 
and receive permission from the board to retake the exami-
nation, as well as under what circumstances an unsuccessful 
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applicant may retake the exam if he or she has failed the exam 
the maximum allowable attempt times. 

The amendment to §781.502 specifies licensure renewal dates. 

Section 781.505 specifies requirements related to converting ac-
tive licensure to inactive status, payment of appropriate, related 
fees and consequences for failure to follow these requirements. 
Additionally, the proposed amendments limit the time period for 
inactive status and set forth the process a licensee on inactive 
status must follow in order to reactivate the license. 

The amendment to §781.506 sets forth limitations on a licensee's 
emeritus status as well as the process a licensee on emeritus 
status must follow in order to reactivate the license, obtain board-
approved supervisor status and consequences for an emeritus 
licensee who fails to reactive his or her license within 48 months 
of conversion. Additionally, this amended section limits the abil-
ity of an eligible licensee to convert from emeritus status to active 
status once per lifetime. 

The amendment to §781.508 specifies that a licensee must com-
plete the required hours of continuing education, even for the first 
renewal of the license. 

The amendment to §781.511 specifies that individuals or enti-
ties who receive automatic approval as continuing education 
providers under this chapter will not receive board documen-
tation of the automatic approval and will not be included in the 
board's rosters of supervisors. Additionally, the amendment 
states additional mandatory information a continuing education 
provider must include on the certificate of attendance issued to 
each program participant upon program conclusion. 

The amendment to §781.514 deletes the limitation of the num-
ber of continuing education hours which may be approved by the 
board in one renewal cycle for successful completion of an inde-
pendent study provider. 

The amendment to §781.603 authorizes the board executive di-
rector to request client records from a licensee in complaint pro-
cedures and to close certain complaints as non-jurisdictional be-
fore presenting them to the Ethics Committee at that committee's 
next scheduled meeting. In addition, the amendment allows the 
board's Ethics Committee to resolve certain pending complaints 
without a formal disciplinary action or formal hearing. 

FISCAL NOTE 

Carol Miller, LMSW-AP, Executive Director, has determined that 
for each of the first five years the sections are in effect, there 
will be fiscal implications to the state government as a result of 
enforcing or administering the sections as proposed. 

It is estimated that 25% of persons on inactive and emeritus sta-
tus will reactivate their licenses annually. This number translates 
to approximately 134 persons. Under the proposed rules, reac-
tivation requires completion of the jurisprudence examination at 
a cost of $40 per person. The state will receive 12.5% of the 
$40 fee, or $5; therefore, it is estimated that state revenues will 
increase by $670 each fiscal year of the first five fiscal years the 
sections are in effect. 

Ms. Miller has determined that there will be no fiscal implications 
to local governments. 

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS 

Ms. Miller has determined that there will be no effect on small 
businesses or micro-businesses required to comply with the sec-
tions as proposed. This was determined by interpretation of the 

rules that small businesses and micro-businesses will not be re-
quired to alter their business practices in order to comply with 
the sections. 

ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL 
EMPLOYMENT 

Under the proposed amendments, persons who choose to place 
their licenses on inactive or emeritus status and later choose to 
return their license to regular status will be required to complete 
the jurisprudence examination as a condition of license reacti-
vation. Currently, the jurisprudence examination is a cost of $40 
per person. There is no anticipated negative impact on local em-
ployment. 

PUBLIC BENEFIT 

In addition, Ms. Miller has also determined that for each year of 
the first five years the sections are in effect, the public will benefit 
from adoption of the sections. The public benefit anticipated as 
a result of enforcing or administering the sections is to continue 
to ensure public health and safety through the effective licensing 
and regulation of social workers. 

REGULATORY ANALYSIS 

The board has determined that this proposal is not a "major en-
vironmental rule" as defined by Government Code, §2001.0225. 
"Major environmental rule" is defined to mean a rule the spe-
cific intent of which is to protect the environment or reduce risk 
to human health from environmental exposure and that may ad-
versely affect, in a material way, the economy, a sector of the 
economy, productivity, competition, jobs, the environment or the 
public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 

TAKINGS IMPACT ASSESSMENT 

The board has determined that the proposed rules do not restrict 
or limit an owner's right to his or her property that would other-
wise exist in the absence of government action and, therefore, 
do not constitute a taking under Government Code, §2007.043. 

PUBLIC COMMENT 

Comments on the proposal may be submitted to Carol Miller, 
LMSW-AP, Executive Director, Texas State Board of Social 
Worker Examiners, Mail Code 1982, P.O. Box 149347, Austin, 
Texas 78714-9347 or by email to lsw@dshs.state.tx.us. When 
emailing comments, please indicate "Comments on Proposed 
Rules" in the subject line. Comments will be accepted for 30 
days following publication of the proposal in the Texas Register. 

SUBCHAPTER A. GENERAL PROVISIONS 
22 TAC §781.102 
STATUTORY AUTHORITY 

The amendment is proposed under Texas Occupations Code, 
§505.201, which authorizes the board to adopt rules necessary 
for the performance of its duties. 

The amendment affects Texas Occupations Code, Chapter 505. 

§781.102. Definitions. 

The following words and terms, when used in this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise. 

(1) - (36) (No change.) 
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(37) Independent non-clinical practice--The unsupervised 
practice of non-clinical social work outside the jurisdiction of an orga-
nizational setting, in which the social worker, after having completed 
all requirements for independent non-clinical practice recognition, as-
sumes responsibility and accountability for the nature and quality of 
client services, pro bono or in exchange for direct payment or third 
party reimbursement. 

(38) Independent Practice Recognition--A specialty recog-
nition related to unsupervised non-clinical social work at the LBSW 
or LMSW category of licensure, which denotes that the licensee has 
earned the specialty recognition, commonly called IPR, by successfully 
completing additional supervision which enhances skills in providing 
independent non-clinical social work. 

(39) - (62) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205077 
Timothy M. Brown, LCSW 
Chair 
Texas State Board of Social Worker Examiners 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 776-6972 

SUBCHAPTER B. CODE OF CONDUCT AND 
PROFESSIONAL STANDARDS OF PRACTICE 
22 TAC §§781.201, 781.203, 781.204, 781.209, 781.210 
STATUTORY AUTHORITY 

The amendments are proposed under Texas Occupations Code, 
§505.201, which authorizes the board to adopt rules necessary 
for the performance of its duties. 

The amendments affect Texas Occupations Code, Chapter 505. 

§781.201. Code of Conduct. 
(a) A social worker must observe and comply with the code 

of conduct and standards of practice set forth in this subchapter. Any 
violation of the code of conduct or standards of practice will constitute 
unethical conduct or conduct that discredits or tends to discredit the 
profession of social work and is grounds for disciplinary action. 

(1) A social worker shall not refuse to perform any act or 
service for which the person is licensed solely on the basis of a client's 
age;[,] gender;[,] race;[,] color;[,] religion;[,] national origin;[,] disabil-
ity;[,] sexual orientation; gender identity and expression;[,] or political 
affiliation. 

(2) - (13) (No change.) 

(b) (No change.) 

§781.203. General Standards of Practice. 
This section establishes standards of professional conduct required of 
a social worker. The licensee, following applicable statutes: 

(1) - (8) (No change.) 

(9) shall ensure that the client or a legally authorized per-
son representing the client has signed a consent for services, when ap-

propriate. Prior to commencement of social work services with a mi-
nor client who is named in a Suit Affecting Parent Child Relationship 
(SAPCR), the licensee shall ensure that all legally authorized persons 
representing the client have signed a consent for services, if applicable. 
A licensee shall maintain these documents in the client's record. 

§781.204. Relationships with Clients. 

(a) (No change.) 

(b) The social worker shall not give or receive a commission, 
rebate, or any other form of remuneration for referring clients. A li-
censee shall not intentionally or knowingly offer to pay or agree to 
accept any remuneration directly or indirectly, overtly or covertly, in 
cash or in kind, to or from any person, firm, association of persons, 
partnership, corporation, or entity for securing or soliciting clients or 
patronage for or from any health care professional. In accordance with 
the provisions of the Act, §505.451, a licensee is subject to disciplinary 
action if the licensee directly or indirectly offers to pay or agrees to ac-
cept remuneration to or from any person for securing or soliciting a 
client or patronage. Payment of credentialing or other fees to insur-
ance companies or other third party payers to be part of an approved 
provider list shall not be considered as a violation of this chapter. 

(c) - (e) (No change.) 

(f) A social worker shall keep accurate records of services to 
include, but not be limited to, dates of services, types of services, 
progress or case notes and billing information for a minimum of five 
years for an adult client and five years beyond the age of 18 years of 
age for a minor, or in compliance with applicable laws or professional 
standards. If the foregoing provision conflicts with the standards, re-
quirements, or procedures for records generated in the course and scope 
of rendering services as a social worker, either directly or indirectly, for 
an educational institution, or a federal, state, or local governmental en-
tity or political subdivision, the foregoing provision does not apply. 

(g) (No change.) 

(h) A licensee shall not make any false, misleading, deceptive, 
fraudulent or exaggerated claim or statement about the effectiveness of 
the licensee's services; the licensee's qualifications, capabilities, back-
ground, training, experience, education, professional affiliations, fees, 
products, or publications; the type, effectiveness, qualifications, and 
products or [of] services offered by an organization or agency; or the 
practice or field of social work. 

(i) - (q) (No change.) 

§781.209. Client Records and Record Keeping. 

Following applicable statutes, the licensee shall: 

    (1) - (3) (No change.)

(4) keep client records for five years for adult clients and 
five years beyond the age of 18 for minor clients unless the record keep-
ing provision of §781.204(f) of this title (relating to Relationships with 
Clients) conflicts with the standards, requirements, or procedures for 
records generated in the course and scope of rendering services as a so-
cial worker, either directly or indirectly, for an educational institution, 
or a federal, state, or local governmental entity or political subdivision, 
the foregoing provision in §781.204(f) of this title does not apply; 

(5) - (6) (No change.) 

§781.210. Billing and Financial Relationships. 

(a) A licensee shall not intentionally or knowingly offer to pay 
or agree to accept any remuneration directly or indirectly, overtly or 
covertly, in cash or in kind, to or from any person, firm, association 
of persons, partnership, corporation, or entity for securing or soliciting 
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clients or patronage for or from any health care professional. In accor-
dance with the provisions of the Act, §505.451, a licensee is subject 
to disciplinary action if the licensee directly or indirectly offers to pay 
or agrees to accept remuneration to or from any person for securing 
or soliciting a client or patronage. [In accordance with the provisions 
of the Act, §505.451, a licensee is subject to disciplinary action if the 
licensee directly or indirectly, overtly or covertly, in cash or in kind, 
offers to pay or agrees to accept remuneration to or from any person 
or entity for securing or soliciting a client or patronage.] Payment of 
credentialing or other fees to insurance companies or other third party 
payers to be part of an approved provider list shall not be considered 
as a violation of this chapter. 

(b) - (e) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205078 
Timothy M. Brown, LCSW 
Chair 
Texas State Board of Social Worker Examiners 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 776-6972 

SUBCHAPTER C. THE BOARD 
22 TAC §§781.304, 781.312, 781.316 
STATUTORY AUTHORITY 

The amendments are proposed under Texas Occupations Code, 
§505.201, which authorizes the board to adopt rules necessary 
for the performance of its duties. 

The amendments affect Texas Occupations Code, Chapter 505. 

§781.304. Transaction of Official Board Business. 

(a) (No change.) 

(b) The board shall not be bound by any board member's or 
staff member's statement or action except when such statement or ac-
tion results from the board's specific instructions. Board member or 
staff member opinions, except when a statement or action is in pur-
suance of specific instructions of the board, about ethical dilemmas or 
practice issues should never be substituted for appropriate professional 
consultation. 

(c) (No change.) 

§781.312. Impartiality and Non-discrimination. 

(a) The board shall make all decisions in the discharge of its 
statutory authority without regard to any person's age;[,] gender;[,] 
race;[,] color;[,] religion;[,] national origin;[,] disability;[,] sexual ori-
entation; gender identity and expression;[,] or political affiliation. 

(b) (No change.) 

§781.316. Fees. 

(a) The following are the board's fees: 

(1) (No change.) 

(2) license fee for LBSW, or LMSW--$60 [biennially]; 

(3) (No change.) 

(4) license fee for LCSW--$100 [biennially]; 

(5) - (21) (No change.) 

(b) - (c) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205079 
Timothy M. Brown, LCSW 
Chair 
Texas State Board of Social Worker Examiners 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 776-6972 

SUBCHAPTER D. LICENSES AND 
LICENSING PROCESS 
22 TAC §§781.401, 781.404, 781.411, 781.412, 781.419 
STATUTORY AUTHORITY 

The amendments and new rule are proposed under Texas Oc-
cupations Code, §505.201, which authorizes the board to adopt 
rules necessary for the performance of its duties. 

The amendments and new rule affect Texas Occupations Code, 
Chapter 505. 

§781.401. Qualifications for Licensure. 

(a) (No change.) 

(b) Specialty Recognition. The following education and expe-
rience is required for specialty recognitions. 

(1) Licensed Master Social Worker-Advanced Practitioner 
(LMSW-AP). 

(A) - (B) (No change.) 

(C) Has had a minimum of 100 hours of board-ap-
proved supervision, over the course of the 3000 hours of experience, 
with a board-approved supervisor. Supervised experience must have 
occurred within the five calendar years immediately preceding the date 
of LMSW-AP [LCSW] application. If supervision was completed 
in another jurisdiction, the social worker must have the supervision 
verified by the regulatory authority in the other jurisdiction. If such 
verification is impossible, the social worker may request that the board 
accept alternate verification of supervision. 

(D) (No change.) 

(2) Independent Non-clinical Practice. 

(A) (No change.) 

(B) While fully licensed as a social worker has had 3000 
hours of board-approved supervised full-time social work experience 
over a minimum two-year period, but within a maximum five-year 
[four-year] period or its equivalent if the experience was completed 
in another state. Board-approved supervised professional experience 
must comply with §781.404 of this title and all other applicable laws 
and rules. 
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(C) (No change.) 

(c) (No change.) 

§781.404. Recognition as a Board-approved Supervisor and the Su-
pervision Process. 

(a) (No change.) 

(b) A person who wishes to be a board-approved supervisor 
must file an application and pay the applicable fee. 

(1) A board-approved supervisor must be actively licensed 
in good standing by the board as an LBSW, an LMSW, an LCSW, or 
be recognized as an Advanced Practitioner (LMSW-AP), or hold the 
equivalent social work license in another jurisdiction. An individual 
whose licensure status is emeritus may not serve as a board-approved 
supervisor. The person applying for board-approved status must have 
practiced at his/her category of licensure for two years. The board-ap-
proved supervisor shall supervise only those supervisees who provide 
services that fall within the supervisor's own competency. 

(2) - (11) (No change.) 

(12) A board-approved supervisor who wishes to provide 
supervision towards licensure as an LCSW or towards specialty 
recognition in Independent Practice (IPR) or Advanced Practitioner 
(LMSW-AP), which is supervision for professional growth, must 
comply with the following. 

(A) - (B) (No change.) 

(C) Supervision shall occur in proportion to the number 
of actual hours worked, with a base line of one hour of supervision for 
every 40 hours worked. If the supervisee works full-time, supervision 
shall occur on average at least twice a month and for no less than four 
hours per month; if the supervisee works part-time (at least 20 hours 
per week), supervision shall occur on average at least once a month 
and no less than two hours per month. Supervisory sessions shall last 
at least one hour and no more than two hours per session. No more than 
10 hours of supervision may be counted in any one month, or 30-day 
period, as appropriate, towards satisfying minimum requirements for 
licensure or specialty recognition. 

(D) (No change.) 

(E) Supervision toward licensure or specialty recogni-
tion must extend over a full 3000 hours over a period of not less than 24 
full months and a period of not more than [to] 48 full months for LCSW 
or LMSW-AP or not more than 60 full months for Independent Prac-
tice Recognition (IPR). Even if the individual completes the minimum 
of 3000 hours of supervised experience and minimum of 100 hours of 
supervision prior to 24 months from the start date of supervision, su-
pervision which meets the board's minimum requirements shall extend 
to a minimum of 24 full months. A month is a 30-day period or the 
length of the actual calendar month, whichever is longer. 

(F) - (H) (No change.) 

(13) (No change.) 

(c) A licensee who submits one of the following: a Clinical Su-
pervision Plan, a Non-Clinical Supervision Plan, or a Board-Ordered 
Supervision Plan, to the board for approval, shall receive a written re-
sponse from the board of either approval or deficiency related to the 
plan. If no written response is received by the licensee within four 
weeks of submission of the plan, it is the responsibility of the licensee 
who has submitted the plan to follow-up with the board office related 
to receipt and/or status of the plan within 60 days of submission. If 
written approval or deficiency is sent to the last known address of the 

licensee, a board response related to acceptance of the plan shall be 
considered to have been sent. Supervision and supervised experience 
hours are not acceptable to meet minimum requirements towards licen-
sure or specialty recognition or to satisfy the terms of a board order if 
not accrued under a board-approved plan without explicit authorization 
from the board. 

§781.411. Temporary License. 
(a) - (g) (No change.) 

(h) A temporary license will not be granted to an applicant who 
has held a temporary license for the same license category previously 
within his/her lifetime [within the previous five years]. 

(i) - (j) (No change.) 

§781.412. Examination Requirement. 
(a) - (b) (No change.) 

(c) If an applicant fails the [first] examination on the first at-
tempt of his/her lifetime, the individual may retake the examination no 
more than two additional times. An applicant who has failed the ex-
amination on the first, second, and third attempts [three times] must 
request in writing to the board to retake the examination a fourth time. 
The board may order the applicant to complete one or more social work 
educational courses as a prerequisite to retaking the examination. 

(d) (No change.) 

(e) If an applicant fails the examination on the fourth attempt, 
the person's application will be voided. The applicant will not be per-
mitted to reapply for licensure for one year. Each subsequent attempt 
must be approved by the appropriate committee of the board. 

(f) - (g) (No change.) 

§781.419. Military Spouse. 
(a) This section sets out the alternative license procedure for 

military spouse required under Occupations Code, Chapter 55 (relating 
to License While on Military Duty and for Military Spouse). 

(b) The spouse of a person serving on active duty as a member 
of the armed forces of the United States who holds a current license 
issued by another state that has substantially equivalent licensing re-
quirements shall complete and submit an application form and fee. In 
accordance with Occupations Code, §55.004(c), the executive direc-
tor may waive any prerequisite to obtaining a license after reviewing 
the applicant's credentials and determining that the applicant holds a 
license issued by another jurisdiction that has licensing requirements 
substantially equivalent to those of this state. 

(c) The spouse of a person serving on active duty as a mem-
ber of the armed forces of the United States who within the five years 
preceding the application date held the license in this state that expired 
while the applicant lived in another state for at least six months is qual-
ified for licensure based on the previously held license, if there are no 
unresolved complaints against the applicant and if there is no other bar 
to licensure, such as criminal background or non-compliance with a 
board order. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205080 
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781.514 

Timothy M. Brown, LCSW 
Chair 
Texas State Board of Social Worker Examiners 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 776-6972 

SUBCHAPTER E. LICENSE RENEWAL AND 
CONTINUING EDUCATION 
22 TAC §§781.502, 781.505, 781.506, 781.508, 781.511, 

STATUTORY AUTHORITY 

The amendments are proposed under Texas Occupations Code, 
§505.201, which authorizes the board to adopt rules necessary 
for the performance of its duties. 

The amendments affect Texas Occupations Code, Chapter 505. 

§781.502. Renewal Cycles. 

The license renewal date is the last day of the month of the licensee's 
birth month. The first renewal of licensure following issuance of the 
license will be valid for a period of 13 to 24 months, depending on the 
licensee's birth month. Subsequent to the first renewal period, licenses 
[Licenses] must be renewed every two years, and the renewal extends 
for two years. [The license renewal date is the last day of the licensee's 
birth month.] 

§781.505. Inactive Status. 

(a) A licensee who does not wish to practice social work in 
the State of Texas and whose license has not expired may request the 
board to grant inactive status anytime before the license expires. If a 
licensee requests conversion to inactive status within 45 days of the 
expiration date for the license, the individual must provide verification 
of completion of all continuing education requirements for the renewal. 

(b) (No change.) 

(c) The inactive status conversion fee and any applicable re-
newal fee and penalty fee for late renewal must be paid prior to the 
date the license expires. 

(d) A licensee on inactive status must renew the inactive li-
cense and pay all applicable inactive renewal fees throughout the du-
ration of the inactive status. A licensee on inactive status who fails to 
remit the biennial inactive status renewal fee or who otherwise fails to 
renew the inactive license timely ceases to be licensed and must reapply 
for licensure and meet all current minimum requirements for licensure 
in place at the time of submission of the new application for licensure. 

(e) A license, if appropriately converted and renewed as inac-
tive, may be on inactive status for no more than 48 consecutive months 
or for no more than 96 months total in a lifetime. There must be a 
minimum of 48 months of active licensure before subsequent inactive 
status may be requested and granted. 

(f) [(d)] A licensee on inactive status must notify the board in 
writing to reactivate the license, provide proof of completion of the Ju-
risprudence Exam completed within six months of the date of request-
ing reactivation of the license, and pay the conversion fee for inactive 
to active status. The reactivated license status shall begin seven days 
after the board receives the licensee's reactivation fee. 

§781.506. Emeritus Status. 

(a) (No change.) 

(b) The emeritus licensee may only use his or her emeritus title 
while providing social work services as a volunteer without compen-
sation. The emeritus licensee who volunteers social worker services is 
under the board's jurisdiction and must comply with the Code of Con-
duct and Professional Standards of Practice, as well as the Act and the 
rule requirements in this chapter. 

(c) An emeritus licensee whose license is in good standing 
[license] can be reinstated to an active license within 48 months of 
conversion to emeritus status [without being subject to the additional 
penalty for late renewal]. To be eligible for an active [a new] license 
through reinstatement of an emeritus license, the emeritus licensee 
shall submit an [updated] application for licensure at the appropriate 
category, as well as proof of completion of the Jurisprudence Exam 
within six months prior to requesting reactivation, and payment of the 
licensing [and license] fee. Verification of education, supervision, and 
examination score is not required. Verification of completion of the 
Jurisprudence Exam is required. 

(d) An emeritus licensee who reactivates his/her license within 
48 months of conversion to emeritus status may not regain board-ap-
proved supervisor status upon activation without verification of com-
pletion of minimum requirements as a board-approved supervisor in 
place at the time of reactivation. An emeritus licensee who reactivates 
his/her license within 48 months may regain other specialty recogni-
tion(s) without demonstration of meeting current minimum require-
ments for that specialty recognition. 

(e) An emeritus licensee who does not reactivate his/her li-
cense within 48 months of conversion to emeritus status may not ever 
convert the license to active status. An emeritus licensee who did not 
reactive his/her license within 48 months of conversion must reapply 
for active licensure and meet all current minimum requirements for li-
censure, specialty recognition, and board-approved supervisor status in 
place at the time of application. If all current minimum requirements 
for licensure are met, upon issuance of a new license and license num-
ber, the emeritus license will be null and void. 

(f) A licensee who converts to emeritus status may only reac-
tivate the license to active status once per lifetime. 

§781.508. Hour Requirements for Continuing Education. 
(a) A licensee must complete a total of 30 clock-hours bienni-

ally of continuing education obtained from board-approved continuing 
education providers. A licensee must complete a total of 30 clock-
hours of continuing education obtained from a board-approved con-
tinuing education provider even for the first renewal of the licensure 
following issuance of the license, which is valid for a period of 13 to 
24 months, depending on the licensee's birth month. 

(b) - (e) (No change.) 

§781.511. Requirements for Continuing Education Providers. 
(a) - (b) (No change.) 

(c) Entities that receive automatic status as approved providers 
without applying or paying fees include accredited colleges and uni-
versities; a national or statewide association, board or organization 
representing members of the social work profession; nationally ac-
credited health or mental health facilities; or a person or agency ap-
proved by any state or national organization in a related field such as 
medicine, law, psychiatry, psychology, sociology, marriage and family 
therapy, professional counseling, and similar fields of human service 
practice. Regarding entities that receive automatic status as approved 
providers under this section, the board will not provide documentation 
of board-approved status nor will the board include such entities in its 
roster of board-approved providers. 

(d) - (j) (No change.) 
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(k) It is the provider's responsibility to provide each program 
participant with a legible certificate of attendance after the program 
ends. The certificate shall include the provider's name, approval num-
ber, and expiration date of the provider's approved status; the partici-
pant's name; the program title, date, and place; the credit hours earned, 
including the ethics hours credited; the provider's signature or that of 
the provider's representative; and the board contact information, which 
shall at a minimum, include the board's name and web address. 

(l) - (p) (No change.) 

§781.514. Credit Hours Granted. 
The board will grant the following credit hours toward the continuing 
education requirements for license renewal. 

(1) - (5) (No change.) 

[(6) Credit hours may be earned by successful completion 
of an independent study program directly related to social work offered 
or approved by an approved provider. With the exception of persons 
residing outside the United States, a maximum of 20 credit hours for 
independent study programs will be accepted per renewal period.] 

(6) [(7)] A licensee may carry over to the next renewal 
period up to 10 credit hours earned in excess of the continuing edu-
cation renewal requirements. Continuing education earned during the 
licensee's birth month may be used for the current renewal or for the 
following year. 

(7) [(8)] Completing the jurisprudence examination shall 
count as three hours of the continuing education requirement in ethics 
and social work values, as referenced in §781.508(b) of this title. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205081 
Timothy M. Brown, LCSW 
Chair 
Texas State Board of Social Worker Examiners 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 776-6972 

♦ ♦ ♦ 

SUBCHAPTER F. COMPLAINTS AND 
VIOLATIONS 
22 TAC §781.603 
STATUTORY AUTHORITY 

The amendment is proposed under Texas Occupations Code, 
§505.201, which authorizes the board to adopt rules necessary 
for the performance of its duties. 

The amendment affects Texas Occupations Code, Chapter 505. 

§781.603. Complaint Procedures. 
(a) - (f) (No change.) 

(g) The executive director initially reviews the complaint to 
determine jurisdiction. If a complaint appears to be within the board's 
jurisdiction, the executive director shall decide whether to authorize 
sending a copy of the complaint to the respondent and requesting a 
response, which may include but not be limited to requesting that a 

copy of the client's records be attached to the response. If the executive 
director does not authorize written notification of the respondent, the 
complaint will be referred for an investigation and the assigned inves-
tigator will determine whether the respondent will be notified by letter, 
phone call, site visit, or some other appropriate means. If the complaint 
is against a person licensed by another board, the department staff will 
forward the complaint to that board not later than the 15th day after 
the date the agency determines that the information shall be referred to 
the appropriate agency as provided in Government Code, Chapter 774, 
relating to exchange of information between regulatory agencies. 

(h) If the allegations clearly do not fall within the board's ju-
risdiction, the executive director may consult with both the attorney 
for the board as well as the board chair or his/her designee, and if all 
agree, the executive director may close the complaint and will present 
the case to the Ethics Committee at the committee's next meeting. The 
Ethics Committee retains the right to request full disclosure of any case 
closed and order a comprehensive hearing of the complaint. 

(i) - (n) (No change.) 

(o) The Ethics Committee may resolve pending complaints in 
which no violation is found or substantiated, or in which a violation is 
found, but the violation does not seriously affect the health and safety 
of clients or other persons, with actions which are not considered for-
mal disciplinary actions. These include: issuance of an advisory no-
tice, warning letter; or informal reminder; issuance of a "Conditional 
Letter of Agreement;" and/or other actions as deemed appropriate by 
the Ethics Committee. The licensee is not entitled to a hearing on the 
matters set forth in the notice, letter, reminder, "Conditional Letter of 
Agreement," or other action but may submit a written response to be in-
cluded in the complaint record. Such actions by the Ethics Committee 
may be introduced as evidence in any subsequent disciplinary action 
involving acts or omissions after receipt of the notice, letter, reminder, 
"Conditional Letter of Agreement," a cease and desist letter, or other 
action which does not involve a formal disciplinary action. 

(1) An advisory notice, warning letter or informal re-
minder. The Ethics Committee may resolve pending complaints 
by issuance of a formal advisory notice, warning letter, or informal 
reminder informing licensees of their duties under the Act or this 
chapter, whether the conduct or omission complained of appears to 
violate such duties, and whether the board has a concern about the 
circumstances surrounding the complaint. 

(2) A "Conditional Letter of Agreement." The Ethics Com-
mittee may resolve pending complaints by issuance of a "Conditional 
Letter of Agreement" informing licensees of their duties under the Act 
or this chapter, whether the conduct or omission complained of ap-
pears to violate such duties, and creating board-ordered conditions for 
the long-term resolution of the issues in the complaint. This "Condi-
tional Letter of Agreement" specifies the immediate disposition of the 
complaint. The licensee is issued the "Conditional Letter of Agree-
ment" by the Ethics Committee, executive director, or designee; a sig-
nature of agreement by the licensee is not required. If the licensee fails 
to comply with all the board-ordered conditions in the specified time 
frame outlined in the "Conditional Letter of Agreement," the licensee 
will not have a right to a subsequent review of the issues in the orig-
inal complaint by the Ethics Committee, but rather, a new complaint 
will be opened for the original violation(s), and notice of the viola-
tion(s) will be issued to the licensee, proposing to impose a formal dis-
ciplinary action as the resolution. The disciplinary action proposed for 
failure to comply with a "Conditional Letter of Agreement" will be a 
reprimand, unless otherwise specified by the Ethics Committee. "Pro-
cedures for Revoking, Suspending, Probating or Denying a License, or 
Reprimanding a Licensee" shall apply when a formal disciplinary ac-
tion is proposed. 

37 TexReg 7854 October 5, 2012 Texas Register 



♦ ♦ ♦ 

(3) Other actions. The Ethics Committee may resolve 
pending complaints with other actions, including issuance of a cease 
and desist letter, which are not considered formal disciplinary actions. 

[(o) If a violation is found but it does not seriously affect the 
health and safety of clients or other persons, the committee may resolve 
the complaint by informal methods such as a cease and desist letter or 
an informal agreement with the violator to correct the violation.] 

(p) - (s) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205082 
Timothy M. Brown, LCSW 
Chair 
Texas State Board of Social Worker Examiners 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 776-6972 

PART 39. TEXAS BOARD OF 
PROFESSIONAL GEOSCIENTISTS 

CHAPTER 851. TEXAS BOARD OF 
PROFESSIONAL GEOSCIENTISTS LICENSING 
AND ENFORCEMENT RULES 
SUBCHAPTER B. P.G. LICENSING, FIRM 
REGISTRATION, AND GIT CERTIFICATION 
22 TAC §§851.25, 851.30, 851.45 
The Texas Board of Professional Geoscientists (Board) pro-
poses amendments to 22 TAC §§851.25, 851.30, and 851.45, 
concerning the licensure and regulation of Professional Geosci-
entists. 

BACKGROUND AND PURPOSE 

The Board proposes amendments to enhance the section on Ed-
ucation requirements; to clarify the registration requirements for 
Geoscience Firms; and to specify and clarify the requirements 
and application process for Geoscientist-in-Training certificate 
holders who apply for P.G. licensure. 

SECTION BY SECTION SUMMARY 

An amendment to §851.25 is proposed to add language to pro-
vide that a commercial evaluation of a degree shall be accepted 
in lieu of an official transcript only if the credential evaluation ser-
vice has indicated that the credential evaluation was based on a 
verified official academic record or transcript. 

Amendments to §851.30 are proposed regarding firms that offer 
or perform geoscience services on a part-time basis to eliminate 
the requirement that a P.G. in responsible charge must have a 
physical presence at the relevant firm location and be a regular 
full-time employee of the firm; and to clarify that a firm's registra-
tion cannot be renewed once the registration has been expired 
for one year. A firm must re-apply to become registered again. 

Amendments to §851.45 are proposed to clarify the require-
ments regarding the P.G. application process for an individual 
who is certified as a Geoscientist-in-Training. 

FISCAL NOTE 

Charles Horton, Executive Director, has determined that for the 
first five-year period the sections are in effect there will be no 
fiscal impact for state or local government as a result of enforcing 
or administering the sections as proposed. 

SMALL AND MICRO-BUSINESS ECONOMIC IMPACT ANALY-
SIS 

Mr. Horton has determined that there may be little to no antici-
pated economic costs to small businesses or micro-businesses 
required to comply with proposed §§851.25, 851.30, and 851.45. 
There will be no anticipated economic cost to persons who are 
required to comply with the proposed sections. Consequently, 
an economic impact statement or regulatory flexibility analysis 
is not required. 

There is no anticipated negative impact on local government. 

PUBLIC BENEFIT 

Mr. Horton has also determined that for each year of the first five 
years the sections are in effect, the public will benefit from adop-
tion of the sections. The public benefit anticipated as a result 
of enforcing or administering the sections is that Texas Board 
of Professional Geoscientists (TBPG) application rules are clar-
ified, firm registration guidelines are clarified, and the Board will 
be able to more effectively regulate the public practice of geo-
science in Texas, which will protect and promote public health, 
safety, and welfare. 

REGULATORY ANALYSIS OF MAJOR ENVIRONMENTAL 
RULES 

The Board has determined that these proposals are not a 
"major environmental rule" as defined by Government Code, 
§2001.0225. "Major environmental rule" is defined to mean a 
rule the specific intent of which is to protect the environment 
or reduce risk to human health from environmental exposure 
and that may adversely affect, in a material way, the economy, 
a sector of the economy, productivity, competition, jobs, the 
environment or the public health and safety of a state or a 
sector of the state. Although Professional Geoscientists and 
Registered Geoscience Firms play a key role in environmental 
protection for the state of Texas, this proposal is not specifically 
intended to protect the environment nor reduce risks to human 
health from environmental exposure. 

TAKINGS IMPACT ASSESSMENT 

Mr. Horton has determined that the proposal does not restrict or 
limit an owner's right to his or her property that would otherwise 
exist in the absence of government action and, therefore, do not 
constitute a taking under Government Code, §2007.043. 

PUBLIC COMMENT 

Comments on the proposal may be submitted in writing either in 
person or by courier to Charles Horton, Executive Director, Texas 
Board of Professional Geoscientists, 333 Guadalupe Street, 
Tower I-530, Austin, Texas 78701 or by mail to P.O. Box 13225, 
Austin, Texas 78711 or by e-mail to chorton@tbpg.state.tx.us. 
When e-mailing comments, please indicate "Comments on 
Proposed Rules" in the e-mail subject line. Please submit 
comments within 30 days following publication of the proposal 
in the Texas Register. 
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The proposed amendments are authorized by the Texas Occu-
pations Code §1002.151 which provides that the Board shall 
adopt and enforce rules consistent with the Texas Geoscience 
Practice Act (the Act); by Occupations Code §1002.154 which 
provides that Board shall enforce the Act; by Occupations Code 
§1002.255 which provides for license eligibility requirements 
regarding education and work experience; and by Occupation 
Code §1002.351 which provides that the Board may adopt 
rules relating to the public practice of geoscience by a firm or 
corporation. 

The proposed amendments affect Occupations Code, Chapter 
1002. 

§851.25. Education. 

(a) An applicant must have graduated from a course of study 
from an accredited university or program in one of the following dis-
ciplines of geoscience satisfactory to the Board that consists of at least 
four years of study and includes at least 30 semester hours or 45 quar-
ter hours of credit in geoscience, of which at least 20 semester hours 
or 30 quarter hours of credit must be in upper-level college courses in 
that discipline; or satisfactorily completed other equivalent educational 
requirements as determined by the Board. 

(1) Geology or sub-discipline of geology including but not 
limited to engineering geology, petroleum geology, hydrogeology, and 
environmental geology. 

(2) Geophysics. 

(3) Soil science. 

(b) An official transcript (including either grades or mark 
sheets and proof that the degree was conferred) shall be provided 
for the degree(s) utilized to meet the educational requirements for 
licensure. Official or notarized copies of transcripts shall be submitted 
to the Board. Official transcripts shall be forwarded directly to the 
Board office by the respective registrars. The applicant is responsible 
for ordering and paying for all such transcripts. Additional academic 
information including but not limited to grades and transfer credit shall 
be submitted to the Board at the request of the Executive Director. 

(c) If transcripts cannot be transmitted directly to the Board 
from the issuing institution, the Executive Director may recommend 
alternatives to the Board for its approval. Such alternatives may include 
validating transcripts in the applicant's possession through a Board-
approved commercial evaluation service. 

(d) Degrees and coursework earned at foreign universities 
shall be acceptable if the degree conferred and coursework has been 
determined by a member of the National Association of Credential 
Evaluation Services (NACES) to be equivalent to a degree conferred 
by or coursework completed in an accredited institution or program. 
It is the applicant's responsibility to have degrees and coursework so 
evaluated. The commercial evaluation of a degree shall [will not] be 
accepted in lieu of an official transcript only if the credential evaluation 
service has indicated that the credential evaluation was based on a 
verified official academic record or transcript. 

(e) The relevance to the licensing requirements of academic 
courses, the titles of which are not self-explanatory, must be substan-
tiated through course descriptions in official school catalogs, bulletins, 
syllabi, or by other means. 

(f) The Board shall accept no coursework which an applicant's 
transcript indicates was not completed with a passing grade or for 
credit. 

(g) In evaluating two or more sets of transcripts from a single 
applicant, the Board shall consider a quarter hour of academic credit as 
two-thirds of a semester hour. 

§851.30. Firm Registration. 

(a) Registration required: Unless an exemption applies, as out-
lined in Texas Occupations Code §1002.351(b), a firm or corporation 
may engage in the public practice of geoscience only if the firm is cur-
rently registered with the Board; and 

(1) The geoscientific work is performed by, or under the su-
pervision of, a Professional Geoscientist who is in responsible charge 
of the work and who signs and seals all geoscientific reports, docu-
ments, and other records as required by this chapter; or 

(2) The business of the firm or corporation includes the 
public practice of geoscience as determined by Board rule and a prin-
cipal of the firm or an officer or director of the corporation is a Profes-
sional Geoscientist and has overall supervision and control of the geo-
scientific work performed in this state. As provided in §851.10(21) of 
this chapter, the term firm includes corporations, sole-proprietorships, 
partnerships and/or joint stock associations. For the purposes of this 
section, the term public includes but is not limited to political subdi-
visions of the state, business entities, and individuals. The Board has 
the authority under the Act to issue an annual certificate of registration 
to applicants that, subsequent to review and evaluation, are found to 
have met all requirements of the Act and Board rules. The Board has 
the authority under the Act to deny a certificate of registration to any 
applicant found not to have met all requirements of the Act and Board 
rules. This section does not apply to an engineering firm that performs 
service or work that is both engineering and geoscience. For the pur-
pose of fees, Geoscience Firms are categorized as either: 

(A) An unincorporated sole-proprietorship (a single 
owned Professional Geoscientist's geoscience business that has no 
separate legal existence from its owner) registered by the Board to 
engage in the public practice of geoscience; or 

(B) Any other type of firm, corporation, partnership 
(whether or not the partnership is an incorporated entity) or other 
business entity registered by the Board to engage in the public practice 
of geoscience. 

(b) Unless registered by the Board or exempt from registra-
tion under Texas Occupations Code §1002.351, an individual, firm, or 
corporation may not represent to the public that the individual, firm, 
or corporation is a Professional Geoscientist or able to perform geo-
scientific services or prepare a geoscientific report, document, or other 
record that requires the signature and seal of a license holder under 
Texas Occupations Code §1002.263(b). 

(c) Registration requirements: In order to be eligible to regis-
ter as a Geoscience Firm with the Board, the firm must: 

(1) Affirm and demonstrate that the firm is an unincorpo-
rated sole-proprietorship or another business entity that offers or per-
forms work that includes the public practice of geoscience; 

(2) Identify an Authorized Official of a Firm who shall be 
responsible for: the process of submitting the application for the initial 
registration of the firm with the Board; ensuring that the firm maintains 
compliance with the requirements of registration with the Board; en-
suring that the firm complies with all laws, codes, rules, and standards 
applicable to the public practice of geoscience; ensuring that the firm 
renews its registration status as long as the firm offers or provides pub-
lic geoscientific services; and communicating with the Board regarding 
any matter; 

(3) Operate under a business model such that: 
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(A) The geoscientific work is performed by, or under 
the supervision of, a licensed Professional Geoscientist who is in re-
sponsible charge of the work and who signs and seals all geoscientific 
reports, documents, and other records as required by this chapter; or 

(B) The principal business of the firm or corporation is 
the public practice of geoscience as determined by Board rule and a 
principal of the firm or an officer or director of the corporation is a li-
censed Professional Geoscientist and has overall supervision and con-
trol of the geoscientific work performed in this state; 

(4) Identify the business model and the Professional Geo-
scientist who fulfills the role of the licensed Professional Geoscientist 
in paragraph (3) of this subsection; 

(5) Unless the firm is an unincorporated sole-proprietor-
ship or an unincorporated partnership, a firm seeking registration with 
the Board must register the firm with the Office of the Secretary of State 
(SOS) and obtain a certificate of authority. If the firm operates under 
a name other than that which is filed with the SOS, an Assumed Name 
Certificate must be filed with the County Clerk. A firm's SOS certifi-
cate of authority number and all Assumed Name Certificate instrument 
numbers must be provided to the Board upon initial application. If the 
firm is a sole-proprietorship and the firm operates under a name that 
does not include the last name of the individual sole proprietor, the 
firm shall file an Assumed Name Certificate with the County Clerk; 

(6) Submit an application for registration of a firm (form 
C), in accordance to the procedures outlined in subsection (d) of this 
section; 

[(7) A firm that offers or performs professional geoscience 
services only on a part-time basis must ensure that the Professional 
Geoscientist who performs the geoscientific work or who directly su-
pervises the geoscientific work while the firm is in operation has phys-
ical presence and is a regular full-time employee of the firm. An active 
licensee who is a sole proprietor shall satisfy the requirement of the 
regular full-time employee;] 

(7) [(8)] Upon initial application, a firm shall affirm that the 
licensed Professional Geoscientist performing or supervising the geo-
scientific work for a Geoscience Firm is a regular full-time employee. 
A Geoscience Firm shall provide evidence of the full-time employment 
status upon request of the Board. This subsection does not prohibit 
a licensed Professional Geoscientist from performing consulting geo-
science services on a part-time basis as an individual. A Geoscience 
Firm shall provide that at least one regular full-time Professional Geo-
scientist employee directly supervise all geoscience work performed in 
branch, remote, or project offices. If such a branch, remote or project 
office is normally staffed full-time while performing geoscience work 
or is represented by the firm as a permanent full-time office, then at 
least one regular full-time Professional Geoscientist must be physically 
present in each such office. 

(d) Firm Registration Application Process. 

(1) The Authorized Official of a Firm shall complete and 
submit, along with the required application fee, the form furnished by 
the Board which includes but is not limited to the following information 
listed in subparagraphs (A) - (E) of this paragraph: 

(A) The name, address, and communication number of 
the firm offering to engage or engaging in the practice of professional 
geoscience for the public in Texas; 

(B) The name, position, address, and communication 
numbers of each officer or director; 

(C) The name, address and current active Texas Pro-
fessional Geoscientist license number of each regular, full-time geo-

science employee performing geoscientific work for the public in Texas 
on behalf of the firm; 

(D) The name, location, and communication numbers 
of each subsidiary or branch office offering to engage or engaging in 
the practice of professional geoscience for the public in Texas, if any; 
and 

(E) A signed statement attesting to the correctness and 
completeness of the application. 

(2) Upon receipt of all required materials and fees and hav-
ing satisfied requirements in this section, the firm shall be registered 
and a unique Geoscience Firm registration number shall be assigned to 
the firm registration. The new firm registration shall be set to expire at 
the end of the calendar month occurring one year after the firm regis-
tration is issued. 

(3) An application is active for one year including the date 
that it is filed with the Board. After one year an application expires. 

(4) Obtaining or attempting to obtain a firm registration by 
fraud or false misrepresentation is grounds for an administrative sanc-
tion and/or penalty. 

(5) Applications are not reviewed until the application and 
fee have been received in the TBPG office. Applicants are initially 
notified of any deficiencies in the application. 

(6) Applicants should respond to a deficiency notice within 
forty-five (45) days from the date of notification for applicants to cor-
rect deficiencies. If an applicant does not respond to a deficiency notice 
or does not ensure that necessary documents are provided to the TBPG 
office, the application will expire as scheduled one year after the date 
it became active. 

(e) The application fee will not be refunded. 

(f) The initial certificate of registration shall be valid for a pe-
riod of one year from the date it is issued, plus any days remaining 
through the end of that month. A renewed firm registration is valid for 
a period of one year from the expiration date of the firm registration 
being renewed. 

(g) A Geoscience Firm's completed and approved registration 
is the legal authority granted the holder to actively offer or practice 
geoscience upon meeting the requirements as set out in the Act and 
these rules. When a firm registration is issued, a firm registration cer-
tificate, the first firm registration certificate expiration card, and the 
first portable firm registration card is provided to the new Geoscience 
Firm. The firm registration certificate shall bear the name of the firm, 
the firm's unique Geoscience Firm registration number, and the date the 
firm registration was originally issued. The firm registration certificate 
is not valid proof of current registration as a firm, unless the firm regis-
tration certificate expiration card is accompanying the firm registration 
certificate and the date on the firm registration certificate card is not 
expired. The firm registration certificate expiration card shall bear the 
name of the firm, the firm's unique firm registration license number, 
and the date the firm registration will expire, unless it is renewed. The 
portable firm registration card shall bear the name of the firm, the firm's 
unique Geoscience Firm registration number, the date the registration 
was originally issued, and the date the registration will expire, unless 
it is renewed. 

(h) At least sixty (60) days in advance of the date of the expi-
ration, the Board shall notify each firm holding a certificate of regis-
tration of the date of the expiration and the amount of the fee that shall 
be required for its renewal for one year. The certificate of registration 
may be renewed by completing the renewal application and paying the 
annual registration renewal fee set by the Board. It is the sole responsi-
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bility of the firm to pay the required renewal fee prior to the expiration 
date, regardless of whether the renewal notice is received. 

(i) A certificate of registration which has been expired for less 
than one (1) year may be renewed by completing a firm registration 
renewal application; an affirmation signed by the Authorized Official 
of a Firm and the licensed Professional Geoscientist who performs or 
supervises the geoscience work for the firm indicating whether geosci-
entific services were offered, pending, or performed for the public in 
Texas when the firm's registration was expired and payment of a $50 
late renewal penalty. If a firm under application for late firm regis-
tration renewal has met the requirements for renewal and has indicated 
that the geoscience services were offered, pending, or performed for the 
public in Texas while the firm's registration was expired, unless certain 
allegations of misconduct are present, the firm's registration shall be 
renewed. Information regarding unregistered geoscience practice re-
ceived under this section shall be referred to the enforcement division 
for appropriate action that could include the initiation of a complaint 
by the Board. A firm registration that has been expired for more than 
one year is permanently expired and may not be renewed; a new appli-
cation is required. 

(j) The application fee is non-refundable. 

§851.45. Relationship of Geoscientist-in-Training Certification to Li-
censure of Professional Geoscientists. 

The Geoscientist-in-Training (GIT) Certification is intended as a step-
ping stone toward licensure as individuals are gaining acceptable geo-
science experience. Upon accruing five years of post graduate geo-
science work experience, individuals [Individuals] who are GIT certi-
fied and in good standing with the Board will [only] need to: 

(1) submit TBPG's Initial P.G. License Application; 

(2)           
chapter; 

(3) supply letters of reference as detailed in §851.24 of this 
chapter;[,] 

(4) provide evidence of experience as described in §851.23 
of this chapter;[,] and 

(5) successfully pass the appropriate practice exam of AS-
BOG or CSSE. The degree program, coursework and transcripts are 
evaluated during the application phase for GIT Certification, and shall 
not be re-evaluated upon application for licensure as a Professional 
Geoscientist. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 20, 

2012. 
TRD-201204998 
Charles Horton 
Executive Director 

submit the application fee as detailed in §851.80 of this

Texas Board of Professional Geoscientists 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 936-4405 

TITLE 28 INSURANCE 

PART 1. TEXAS DEPARTMENT OF 
INSURANCE 

CHAPTER 1. GENERAL ADMINISTRATION 
SUBCHAPTER D. EFFECT OF CRIMINAL 
CONDUCT 
DIVISION 2. PROCEDURES GOVERNING 
PERSONS SUBJECT TO 18 U.S.C. §1033 AND 
§1034 
28 TAC §§1.520 - 1.530 
The Texas Department of Insurance (TDI) proposes new Division 
2, entitled Procedures Governing Persons Subject to 18 U.S.C. 
§1033 and §1034, to include new proposed 28 TAC §§1.520 -
1.530, concerning standard procedures for persons convicted of 
certain felony offenses to obtain written consent to engage in 
the business of insurance. The department is adding "Division 
1, Fitness and Licensing" to existing §§1.501 - 1.509 which out-
lines TDI's procedures in determining whether persons applying 
for a license or authorization are honest, trustworthy, reliable, 
and fit to hold those positions. No amendments are proposed to 
existing §§1.501 - 1.509. TDI will not consider any comments, 
including requests for amendments, regarding existing §§1.501 
- 1.509. 

Sections 1.520 - 1.530 are necessary to: (i) implement the Vi-
olent Crime Control and Law Enforcement Act of 1994, Public 
Law 103 - 322, H.R. 3355, Title 18 United States Code §1033 
and §1034, effective September 13, 1994, which prohibits any 
individual convicted of a criminal felony of dishonesty, a breach 
of trust, or an offense under 18 U.S.C. §1033, from engaging or 
participating in the business of insurance without written consent 
from an insurance regulatory official authorized to regulate the 
insurer; and (ii) sets forth the procedures by which the commis-
sioner will determine whether individuals convicted of a criminal 
felony involving dishonesty or a breach of trust, or an offense 
under 18 U.S.C. Section 1033, should be granted, denied, or re-
voked written consent to engage or participate in the business 
of insurance in Texas. 

The Violent Crime Control and Law Enforcement Act of 1994, ef-
fective September 13, 1994, H.R. 4092 (103rd), provides that the 
legislative intent of the Act is to control and prevent crime. The 
Act creates criminal penalties and authorizes the U.S. Attorney 
General to bring civil or criminal actions against offenders. The 
Act makes it a federal crime for certain individuals convicted of 
a state or federal felony involving dishonesty or a breach of trust 
from engaging in the business of insurance unless the individual 
is specifically authorized by written consent from an insurance 
regulatory official authorized to regulate the insurer. The com-
missioner is TDI's chief executive and administrative officer with 
the authority to enforce laws applicable to TDI, and therefore, the 
regulatory official at TDI authorized to regulate the insurer. The 
commissioner has the discretion to determine the method of in-
quiry regarding the determination of whether to grant or deny an 
individual's request for written consent because the Act does not 
specify the method. 

Sections 1.520 - 1.530 set forth the scope of the convicted per-
son's consent process, clarify the procedure for consent appli-
cation submission, outline the criteria that the commissioner will 
review in determining whether to grant written consent, and ad-
dress denials and administrative appeals of such denials. The 
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proposal is necessary to maintain effective regulation of the busi-
ness of insurance in Texas by establishing requirements and pro-
cedures to further ensure that persons granted written consent 
are honest, trustworthy, reliable, and fit. This proposal does not 
impose additional requirements or costs on persons with cur-
rent licenses or authorizations, nor should it affect the status of 
that current license or authorization, to the extent the person has 
made full disclosure to TDI of all criminal conduct. An individual 
that maintains a current license or authorization may incur ad-
ditional costs under this proposal as a result of a subsequent 
criminal conviction. 

The use of criminal history information is necessary to confirm 
that an applicant is subject to the Act and TDI's rules, as well 
as to assist the commissioner in determining whether to grant 
or deny written consent under 18 U.S.C. §1033. The proposal 
utilizes TDI's standard requirement for obtaining an individual's 
criminal history information by using the individual's fingerprints. 
Generally, the proposal does not require any individual who has 
previously provided TDI fingerprints as part of an earlier sub-
mission that was granted or approved to resubmit fingerprints. 
However, TDI has the authority to request additional information 
from applicants under §1.525 and an applicant has a duty to dis-
close to TDI certain information under §1.527. Any fingerprints 
submitted as part of a request for written consent that is granted 
may also be used for subsequent license or authorization appli-
cation submissions. 

The Act specifies that any individual who has been convicted of 
any criminal felony involving dishonesty or a breach of trust, or 
who has been convicted of an offense under 18 U.S.C §1033, 
may engage in the business of insurance or participate in the 
business if the person has the written consent of any insurance 
regulatory official authorized to regulate the insurer, which con-
sent specifically refers to 18 U.S.C §1033(e). The prohibition 
under the Act applies to individuals who willfully engage or par-
ticipate in the writing of insurance, or the reinsuring of risks, by 
an insurer, including all acts necessary or incidental to writing or 
reinsuring, and the activities of persons who act as, or are, offi-
cers, directors, agents, or employees of insurers, or other per-
sons authorized to act on their behalf, whose activities affect in-
terstate commerce. Under the proposal, TDI has the discretion 
to determine whether Texas is the appropriate state from which 
an applicant should request written consent. 

Section-By-Section Overview of the Proposal. 

Section 1.520 addresses Purpose and Scope. Section 1.520(a) 
provides that the purpose of Division 2 is to implement 18 U.S.C. 
§1033 by establishing procedures for TDI and the commissioner 
to (i) obtain criminal history information; (ii) obtain background 
information; and (iii) determine the fitness of applicants. Sec-
tion 1.520(b) mirrors the broad application of the Act by speci-
fying that the rules reach to any individual who engages or par-
ticipates in the business of insurance whose activities affect in-
terstate commerce and who has been convicted of any criminal 
felony involving dishonesty or a breach of trust, or an offense un-
der the Act. The Act covers all acts necessary or incidental to the 
writing of insurance or reinsurance and the activities of persons 
who act as or are officers, directors, producers, or employees 
and the activities of persons who act as or are officers, directors, 
producers, or employees and includes those authorized to act 
on their behalf. These subsections are necessary to describe 
the applicability of Division 2. 

Section 1.520(c) tracks §1.501(b) and identifies the persons to 
whom these sections apply. Section 1.520(d) clarifies that the 

laws and regulations regarding the fitness of individuals to apply 
for a license or authorization with TDI and other states are not 
preempted by these rules. These proposed rules are separate 
and in addition to state statutory and regulatory licensing qualifi-
cations. This section is necessary to explain that even though a 
person may obtain written consent from the commissioner under 
these rules, the person may still be barred from the insurance 
industry by state law. The Act does not provide for automatic 
letters of consent for individuals who possess a state insurance 
license, does not contain grandfather provisions for individuals 
already transacting the business of insurance, and does not pro-
vide a time limit on how far back the felony conviction triggering 
the requirement to request written consent must have occurred. 
Section 1.520(d) further provides that an individual could violate 
state statutory and regulatory licensing requirements, as well as 
Division 2, by failing to inform TDI of a prior criminal conviction 
on a license application. 

Section 1.520(e) incorporates severability clause language to 
conform to current agency style. 

Section §1.521 addresses Definitions. The §1.521(1) definition 
of "Act" means the Violent Crime Control and Law Enforcement 
Act of 1994, Title 18 United States Code §1033 and §1034. In 
§1.521(2) the term "applicant" clarifies that the term includes any 
person subject to the Act requesting written consent from TDI, as 
opposed to an applicant for a license, and refers to the definitions 
in §1.521(10) and (11). 

The §1.521(3) definition of "business of insurance" is as defined 
in 18 U.S.C. §1033(f)(1), which provides that "business of in-
surance" means (i) the writing of insurance; (ii) the reinsuring of 
risks; (iii) all acts necessary or incidental to such writing or rein-
suring; and (iv) the activities of persons who act as, or are, of-
ficers, directors, agents, or employees of insurers, or other per-
sons authorized to act on their behalf. The term also includes 
acts provided in Insurance Code §101.051. 

The §1.521(4) definition of "commissioner" clarifies that the term 
means the commissioner of insurance or her or his designee. 
This definition is necessary to define the term as used in Division 
2. 

The §1.521(5) definition of "control" is as defined in Insurance 
Code §823.005, which provides in §823.005(a), that for pur-
poses of Insurance Code Chapter 823, control is the power to 
direct, or cause the direction of, the management and policies of 
a person, other than power deriving from an official position with 
or corporate office held by the person. The power may be pos-
sessed directly or indirectly by any means, including through the 
ownership of voting securities or by contract, other than a com-
mercial contract for goods or nonmanagement services. Insur-
ance Code §823.005(b) provides that, for purposes of this chap-
ter, a person controls another if the person possesses the power 
described by Subsection (a) with regard to the other person. In-
surance Code §823.005(c) provides that, after providing notice 
and opportunity for hearing to each person in interest, the com-
missioner may determine that, notwithstanding the absence of 
a presumption under §823.151, a person controls an authorized 
insurer if the person, directly or indirectly and alone or under 
an agreement with one or more other persons, exercises such 
a controlling influence over the management or policies of the 
insurer that it is necessary or appropriate in the public interest 
or for the protection of the insurer's policyholders that the per-
son be considered to control the insurer. The commissioner will 
make specific findings of fact to support a determination under 
this subsection. This definition is necessary to define the term as 
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used in the definition of "person subject to the Act" in §1.521(11) 
of this title. 

The §1.521(6) definition of "criminal felony involving dishonesty 
or a breach of trust" incorporates the list of crimes that may con-
tain an element of dishonesty or breach of trust, as outlined in the 
Guidelines for State Insurance Regulators to the Violent Crime 
Control and Law Enforcement Act of 1994: United States Code 
Sections 1033 and 1034, adopted by the NAIC in 2011. The list 
of crimes is not exhaustive and there is no time limit on how long 
ago the felony conviction may have occurred. 

In §1.521(7), the term "domestic" means an entity organized un-
der the laws of Texas or a commercially domiciled insurer as de-
fined in Insurance Code §823.004. This definition is necessary 
to define the term as used in the definition of "person subject to 
the Act" in §1.521(11) of this title. 

In §1.521(8), the term "insurer" is as defined in 18 U.S.C. 
§1033(f)(2). Title 18 U.S.C. §1033(f)(2) provides that the term 
"insurer" means any entity, the business activity of which is 
the writing of insurance or the reinsuring of risks, and includes 
any person who acts as, or is, an officer, director, agent, or 
employee of that business. 

The §1.521(9) definition of "interstate commerce" is as defined in 
18 U.S.C. §1033(f)(3), which provides that the term means com-
merce within the District of Columbia, or any territory or posses-
sion of the United States; all commerce between any point in the 
State, territory, possession, or the District of Columbia and any 
point outside thereof; all commerce between points within the 
same State through any place outside such State; or all other 
commerce over which the United States has jurisdiction. 

The §1.521(10) definition of "offense under the Act" means the 
enumerated offenses in 18 U.S.C. §1033. 

In §1.521(11) the term "person subject to the Act" includes any 
individual who has been convicted of a criminal felony involving 
dishonesty or a breach of trust, or who has been convicted of an 
offense under the Act, who intends to engage or participate in the 
business of insurance in Texas, whose activities affect interstate 
commerce. This definition is necessary to incorporate the broad 
scope of individuals to whom the Act applies. Title 18 U.S.C. 
§1033(f)(1) provides that the "business of insurance" includes, 
in relevant part, all acts necessary or incidental to the writing or 
reinsuring of risks and the activities of persons who act as, or 
are, officers, directors, agents, or employees of insurers or who 
are other persons authorized to act on behalf of such persons. 
The group of "other persons" authorized to act on behalf of offi-
cers, directors, agents, or employees of insurers would include 
any subcontractors, third-party administrators, consultants, pro-
fessionals, and those who receive compensation or remunera-
tion from such business. 

The §1.521(12) definition of "request for written consent" clarifies 
that only a completed request for written consent form submitted 
to TDI by a person subject to the Act, as defined in §1.521(11), 
constitutes a request for written consent that may be considered 
the commissioner. 

Section 1.521(13) defines the term "TDI" as the Texas Depart-
ment of Insurance. 

Section 1.521(14) defines "written consent" as the commis-
sioner's granting of authorization for a person subject to the Act 
to engage or participate in the business of insurance in Texas to 
implement 18 U.S.C. §1033(e)(1)(A). 

Section 1.522 addresses Written Consent Required. Section 
1.522(a) explains that any person subject to the Act is required 
to obtain written consent from the commissioner to participate or 
engage in the business of insurance in Texas. TDI considered 
the NAIC Guidelines for State Insurance Regulators to the Vio-
lent Crime Control and Law Enforcement Act of 1994, adopted to 
be effective 2011, that stated, in part, that it could not have been 
the intent of Congress to allow one state to extend its statutory 
power into other jurisdictions. Therefore, Texas requires indi-
viduals participating or engaging in the business of insurance in 
Texas to request written consent from the commissioner. If the 
commissioner determines that another state is the appropriate 
state from which an individual must request written consent, or 
TDI does not regulate the insurer, the request for written consent 
will be denied and a notice explaining the reasons for denial will 
be sent to the applicant as provided under §1.529 of this title. 

Section 1.522(b) is necessary to explain that the current regula-
tions regarding licensing individuals with criminal backgrounds in 
Chapter I, Subchapter D, (relating to effect of criminal conduct) 
are in addition to the requirements under Division 2. A person 
subject to the Act must be granted written consent to retain a li-
cense or authorization, and before any new or renewal license 
or authorization will be issued. Title 18 U.S.C. §1033 does not 
provide for any grandfather provisions by which an individual al-
ready licensed may be exempt from the requirements under the 
Act. A person currently licensed is still required to obtain written 
consent from the commissioner to engage or participate in the 
business of insurance in Texas. 

Section 1.522 (c) explains that a person subject to the Act must 
be granted written consent from the commissioner, as opposed 
to merely submitting a request for written consent, before engag-
ing or participating in the business of insurance in Texas. 

Section 1.522(d) provides that TDI may share information 
with other states regarding an individual's request for written 
consent. The NAIC guidelines provide for the exchange of 
data regarding applicants for written consent under 18 U.S.C. 
§1033. Participating state insurance departments established 
the National Special Activities Database which can be used to 
securely share data on applicants requesting written consent. 
This section is necessary to ensure that accurate information is 
exchanged among states where the person subject to the Act 
engages in the business of insurance in multiple jurisdictions. 

Section 1.523 addresses Insurer Responsibility under the Act. 
The Act provides that it is a federal crime for any individual who 
is engaged in the business of insurance whose activities affect 
interstate commerce to willfully permit a person subject to the 
Act to willfully engage or participate in the business of insurance 
without written consent. This section is necessary to clarify that 
under the Act, insurers have an obligation not to willfully permit a 
person convicted of a felony crime of dishonesty or a breach of 
trust to engage or participate in the business of insurance without 
written consent. 

Section 1.524 addresses Request for Written Consent. Section 
1.524(a) and (b) are necessary to address the availability of the 
request for written consent form and the process by which the 
request for written consent form may be submitted to TDI. The 
request for written consent form is necessary because, under 18 
U.S.C. §1033, the commissioner developed guidelines relating 
to the matters that TDI will consider in determining whether to 
grant, deny, or revoke written consent. These matters include 
criminal background checks for each applicant. Section 1.524(c) 
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is necessary to inform applicants that assistance with submitting 
a request for written consent is available by calling TDI. 

Section 1.524(d) - (f) provide the screening criteria and factors 
by which the commissioner will evaluate whether to grant or deny 
written consent. Section 1.502 provides the guidelines used by 
TDI to determine a person's fitness for holding a license, autho-
rization, certification, permit, or registration, and the person's fit-
ness to have the ability to control licensed, registered, permitted, 
certificate holding, and authorized entities, when that person has 
committed a criminal offense or has engaged in fraudulent or dis-
honest activity. The commissioner employs the same principles 
as are set forth in §1.502 to determine whether the mitigating 
or extenuating factors provided to TDI in the screening criteria 
outweigh the serious nature of the criminal offense when viewed 
in light of the applicant's occupation. The commissioner deter-
mined that, in addition to other factors, the screening criteria for 
applicants for licensure and authorization under §1.502 should 
be utilized in determining whether a person subject to the Act 
should be granted written consent under Division 2. Although 
the Act also applies to other persons without a license or autho-
rization from TDI, the commissioner determined that the same 
principles set forth in §1.502 are the best means to determine 
whether a person subject to the Act is fit to be granted written 
consent and worthy of public confidence. 

Occupations Code Chapter 53 states the general procedure a 
licensing authority must employ when considering the conse-
quences of a criminal record on granting or continuing a per-
son's license, registration, or authorization. Occupations Code 
§53.025 authorizes a licensing authority to issue guidelines relat-
ing to its practice under Chapter 53. Insurance Code §§801.101, 
801.102, and 801.151 - 801.155 authorize the commissioner to 
review the fitness and reputation of officers, directors, and per-
sons in control of insurance companies and to refuse or revoke a 
certificate of authority to any company based on a determination 
that such officer, director, or controlling person is not worthy of 
public confidence. 

Section 1.524(g) clarifies that it is the responsibility of the person 
subject to the Act to secure and provide to TDI the information 
and documentation required by this section. 

Section 1.525 addresses Requirement to Provide Fingerprints 
and Documents. Section 1.525(a) requires an applicant to sub-
mit all additional requested information to TDI within 30 days 
of the date the request is mailed to the applicant by TDI. This 
30-day provision allows the applicant adequate time to submit 
the additional information and specifies a uniform minimum time 
period for all applicants. TDI will send the applicant a notice of 
deficiency if the requested information is not submitted to TDI. If 
TDI does not receive the information within 180 days of the date 
the notice of deficiency was mailed by TDI, the request for writ-
ten consent may be denied or deemed incomplete. This section 
is consistent with 28 TAC §1.806 regarding a deficient applica-
tion for an agent's license and provides uniform procedures by 
which TDI will notify applicants of deficiencies in the request for 
written consent. 

Section 1.525(b) requires an applicant to submit to TDI a com-
plete set of the applicant's fingerprints, full payment for all pro-
cessing fees charged by the Texas Department of Public Safety 
and the Federal Bureau of Investigation, and all additional iden-
tifying information required by the Texas Department of Public 
Safety and the Federal Bureau of Investigation for processing fin-
gerprints. The individual's fingerprints will either be submitted di-
rectly to DPS, if captured by the DPS electronic vendor, or to TDI 

and then to DPS if captured on paper. The fingerprint processing 
fee charged by DPS is set by Government Code §411.088(a)(2). 
The associated fingerprint processing fee charged by the FBI is 
set by federal authority and is made known to TDI by DPS. This 
section is necessary because fingerprints are the only method 
the FBI will accept to produce identity and criminal history infor-
mation. The proposed section utilizes the secure and uniform 
procedures by which TDI already obtains a complete criminal 
history from individuals applying for a license or authorization 
and from individuals who are seeking to be associated with a 
regulated entity. These same procedures will be utilized for other 
persons not seeking a license from TDI, but who are engaged or 
participating in the business of insurance in Texas. 

Section 1.525(c) clarifies that the procedures and requirements 
for fingerprint application, format, use, and confidentiality in Divi-
sion 1 of this subchapter (relating to Fitness for Licensing) apply 
to persons subject to the Act requesting written consent. 

Section 1.526 addresses Effect of False or Misleading State-
ments. The truth and veracity of documents and information 
submitted by or on behalf of the person subject to the Act are 
essential in identifying the fitness of the applicant to engage or 
participate in the business of insurance in Texas. If TDI deter-
mines that the person subject to the Act, or her or his represen-
tative, has made false or misleading statements, or has failed 
to disclose information, the commissioner may deny the request 
for written consent or revoke the written consent. Section 1.526 
further provides that TDI's Fraud Section will make an indepen-
dent determination whether TDI should pursue an investigation 
of fraudulent insurance acts under the Insurance Code or these 
rules, or whether referral to another law enforcement agency or 
federal prosecutor should be made. This section is necessary 
because ultimately, only a federal prosecutor or court will deter-
mine how restrictive or broadly to apply the statute. Additionally, 
these rules do not and cannot establish a crime under federal 
law. However, TDI has the authority to provide for the financial 
soundness and the economic safety of insurers and consumers 
by ensuring that insurers regulated by TDI are not in violation of 
federal criminal law. 

Section 1.527 addresses Disclosure. Section 1.527 requires a 
person subject to the Act granted written consent under Division 
2 to notify TDI within 30 days of certain information, including (i) 
a felony conviction; (ii) an administrative action taken against the 
person subject to the Act by a financial or insurance regulator of 
a state or the United States; (iii) increased job duties; (iv) admin-
istrative or other legal proceedings filed regarding her or his au-
thorized or unauthorized insurance activities; (v) revocations and 
suspensions of any license or authorization, receivership, and 
administrative sanctions; and (vi) if written consent is revoked, 
suspended, terminated, granted, or altered by another regula-
tory official. This section is necessary because written consent 
granted by the commissioner is conditioned upon the person re-
maining in the same or similar job position with the same duties. 
The occurrence of the events required to be disclosed to TDI in 
§1.527 requires the person subject to the Act to request a new 
written consent from the commissioner. This section is neces-
sary because the commissioner considers it important that per-
sons subject to the Act granted written consent are honest, trust-
worthy, and reliable. 

Section 1.528 addresses Burden of Proof. Section 1.528 pro-
vides that the burden of proof is on the person subject to the Act 
to show that, although he or she has been convicted of a criminal 
felony involving dishonesty or a breach of trust, or an offense un-
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der the Act, circumstances, facts, and conditions are present that 
allow the commissioner to grant written consent. This section is 
necessary because the person subject to the Act is seeking af-
firmative relief. The person subject to the Act also has relative 
access to and control over information pertinent to the merits of 
her or his case. 

Section 1.529 addresses Revocation or Denial of Written Con-
sent. In §1.529(a) and (b) the commissioner developed guide-
lines relating to the matters that the commissioner will consider 
in determining whether to deny or revoke any written consent 
under the commissioner or TDI's jurisdiction. These matters in-
clude if the applicant moves insurance activities to another state; 
has a license or authorization denied, suspended, revoked, sur-
rendered, forfeited, cancelled, terminated, or altered in Texas or 
another state, or by any association; is convicted of a criminal 
felony involving dishonesty or a breach of trust or an offense 
under the Act after written consent was granted; or violates the 
terms, conditions, or restrictions of the written consent. In addi-
tion to the factors and screening criteria considered in §1.524, 
the commissioner may deny a request for written consent if the 
individual is not a person subject to the Act as defined in §1.521 
of this title; the applicant violates Division 2; Texas is not the ap-
propriate state to grant written consent; or the applicant's request 
for written consent was denied or revoked by another state. TDI 
may utilize the NAIC National Special Activities Database as pro-
vided under §1.522(d) of this title to share information regarding 
a request for written consent from a person that is not subject to 
Division 2, or if Texas is not the appropriate state due to a lack of 
regulatory interest over the applicant's proposed insurance ac-
tivities, as reflected in her or his request for written consent. 

Section 1.529(c) provides that if written consent is denied or re-
voked, TDI will send the applicant a notice setting forth a state-
ment of legal authority and a short, plain statement of the factors 
pertinent to the denial or revocation. Section 1.529(d) provides 
that if written consent is denied or revoked, TDI will not grant a 
license or authorization to any person subject to the Act or permit 
a person subject to the Act to retain a license or authorization. 
This provision does not alter the statutes and rules regulating de-
nial and revocation of a license. Section 1.529(e) provides that 
a person subject to the Act will have 30 days from the date of 
notice to make a written request for a hearing. Section 1.529(f) 
explains that if a written request for hearing is not made, the 
notice of denial or revocation will constitute a final agency deci-
sion. This section is necessary to explain that the commissioner 
has the discretion to determine whether to grant or deny an indi-
vidual's request for written consent. It also clarifies that written 
consent from the commissioner is a prerequisite to retain or ob-
tain an insurance license. The laws and regulations regarding 
the fitness of individuals to apply for or retain a license or autho-
rization issued by TDI are not preempted by these rules. 

Section 1.530 addresses Hearing. If a person subject to the Act 
requests a hearing, the hearing will be conducted by the State 
Office of Administrative Hearings. The hearing is subject to the 
procedures for contested cases under Government Code Chap-
ter 2001 and Insurance Code Chapter 40. 

FISCAL NOTE. Chris Bean, director, Agent and Adjuster Licens-
ing, has determined that for each year of the first five years the 
proposed sections will be in effect, there will be no fiscal impact 
to state and local governments as a result of the enforcement or 
administration of the proposal. TDI estimates that there will be 
no measurable effect on local employment or the local economy 
as a result of the proposal. 

PUBLIC BENEFIT/COST NOTE. Mr. Bean also has determined 
that for each year of the first five years the new proposed §§1.520 
- 1.530 are in effect, there are several public benefits anticipated 
because of the enforcement and administration of the proposal, 
as well as potential costs for persons required to comply with the 
proposal. 

ANTICIPATED PUBLIC BENEFITS 

The public benefits anticipated as a result of the proposal in-
clude: (i) providing a concise procedural overview to prohibited 
persons requesting written consent from the commissioner, in-
cluding their rights to administrative review and responsibilities 
in providing documentation as requested in a timely manner; (ii) 
the opportunity for the reintroduction of rehabilitated convicted 
offenders into employment in the business of insurance; and (iii) 
providing for the exchange of information by states regarding re-
quests for written consent to promote efficient application pro-
cesses and prevent applicants forum shopping among states. 

ANTICIPATED COSTS TO COMPLY WITH THE PROPOSAL 

TDI anticipates that there will be probable costs to persons 
required to comply with several of the proposed new sec-
tions during each year of the first five years that the rules 
will be in effect. The total probable economic costs to indi-
viduals required to comply with the fingerprint requirement 
in §1.525 is approximately $41.45 for an electronic finger-
print submission and $51.45 for a paper fingerprint card 
submission for an individual fingerprinted at a law enforce-
ment agency in Texas. An individual is required to use TDI's 
form for electronic fingerprint submission to TDI, available at: 
https://www.tdi.state.tx.us/forms/finagentlicense/FAST_form_fi-
nal.pdf. There is an electronic fingerprinting processing and 
collection fee of $41.45 payable to the participating vendor. The 
fee includes consolidated DPS and FBI records electronically 
processed and collected at a participating vendor and submitted 
to TDI on behalf of the applicant. 

While TDI anticipates that most individuals in Texas will utilize 
the convenience and reliability offered by authorized electronic 
fingerprint services, an individual may choose to submit a paper 
fingerprint card instead of an electronic submission. Human Re-
sources Code §80.001(b) authorizes a criminal law enforcement 
agency to charge an amount not to exceed $10 for capturing fin-
gerprints on a paper fingerprint card. Based on this information, 
TDI anticipates that an individual choosing to submit her or his 
fingerprints on a paper fingerprint card may be subject to a fin-
gerprint collection fee of $0.00 to $10 charged by a criminal law 
enforcement agency in Texas. An individual in a state other than 
Texas will be subject to the fees in the state in which they have 
their fingerprints captured on a paper fingerprint card, which may 
vary from state to state. In addition to a fee of $41.45 charged 
by an authorized company processing the fingerprints on behalf 
of DPS, an individual must pay the fee associated with the local 
law enforcement agency capturing their fingerprints on a paper 
fingerprint card, for a total estimated cost of $51.45 for a paper 
fingerprint card submission. TDI's form for paper fingerprint card 
submission is available at: https://www.tdi.state.tx.us/forms/fina-
gentlicense/FAST_CARD.pdf. 

According to http://www.traviscountyclerk.org/eclerk/Con-
tent.do?code=M.18, certified copies in Travis County may be 
requested by phone, email, or in person with a $5.00 per docu-
ment charge for the certification service plus an additional cost 
of $5.00 per document search. This cost will vary depending on 
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the county in which the individual requests certified copies and 
the total number of pages per record. 

Any additional information that must be supplied by an individual 
at the time of fingerprinting is minimal and TDI does not antici-
pate an associated cost with providing the required information. 
TDI anticipates that an individual should only have to submit a 
complete set of fingerprints under the proposed rules one time, 
so long as the applicant maintains a continuous authorization 
with TDI. 

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL AND MICRO BUSINESSES. 
The costs to comply will not vary between the smallest and 
largest businesses because individual prohibited persons are 
required to submit and provide all required documentation 
for consideration by TDI in the granting or denying of a letter 
of consent. Different business models or personnel benefits 
offered may result in cost differences between entities. These 
differences, however, are a matter of choice and are not a 
result of the proposed rules. Although TDI does not believe 
that the proposed amendments will have an adverse effect on 
small and micro businesses, TDI considered the purpose of the 
applicable statutes, which is to prevent and control crime, and 
has determined that it is neither legal nor feasible to waive the 
provisions of the proposed amendments for small or micro busi-
nesses. To waive or modify the requirements of the proposed 
amendments for small and micro businesses would result in a 
disparate effect on policyholders and other persons affected by 
the amendments. 

TAKINGS IMPACT ASSESSMENT. TDI determined that no pri-
vate real property interests are affected by this proposal and that 
this proposal does not restrict or limit an owner's right to property 
that would otherwise exist in the absence of government action 
and, therefore, does not constitute a taking or require a takings 
impact assessment under Government Code §2007.043. 

REQUEST FOR PUBLIC COMMENT. To be considered, written 
comments on the proposal must be submitted no later than 5:00 
p.m. on November 5, 2012 to Sara Waitt, General Counsel, Mail 
Code 113-2A, Texas Department of Insurance, P.O. Box 149104, 
Austin, Texas 78714-9104. An additional copy of the comment 
must be simultaneously submitted to Chris Bean, Director, Agent 
and Adjuster Licensing, Financial Regulation Division, MC 107-
1A, P.O. Box 149104, Austin, Texas 78714-9104. Any request 
for a public hearing should be submitted separately to the Office 
of the Chief Clerk before the close of the public comment period. 
If a hearing is held, written and oral comments presented at the 
hearing will be considered. 

STATUTORY AUTHORITY. The new sections are proposed un-
der Title 18 U.S.C. §1033(e) (Crimes by or Affecting Persons 
Engaged in the Business of Insurance whose Activities Affect 
Interstate Commerce), Occupations Code Chapter 53 (Conse-
quences Of Criminal Conviction), Government Code Chapter 
411 (Department of Public Safety of The State Of Texas), in-
cluding §411.106 (Access to Criminal History Record Informa-
tion: Texas Department of Insurance); §411.083 (Dissemination 
of Criminal History Record Information); and §411.087 (Access 
to Criminal History Record Information Maintained by Federal 
Bureau of Investigation or Local Criminal Justice Agency). 

Additionally, the new sections are proposed under Insurance 
Code §36.001 (General Rulemaking Authority), §82.051(Can-
cellation or Revocation of Authorization), §801.056 (Failure to 
Provide Complete Set of Fingerprints: Ground for Denial of 

Application), §801.101(Department Inquiry), §4001.005 (Rules), 
§4001.103 (Failure to Provide Complete Set of Fingerprints: 
Ground for Denial of Application), and §4005.101 (Grounds for 
License Denial or Disciplinary Action). 

Title 18 U.S.C. §1033(e)(1)(A) provides that any individual who 
has been convicted of any criminal felony involving dishonesty 
or a breach of trust, or who has been convicted of an offense 
under this section, and who willfully engages in the business of 
insurance whose activities affect interstate commerce or partic-
ipates in the business, will be fined as provided in this title or 
imprisoned not more than five years, or both. Title 18 U.S.C. 
§1033(e)(1)(B) states any individual who is engaged in the busi-
ness of insurance whose activities affect interstate commerce 
and who willfully permits the participation described in subpara-
graph (A) will be fined as provided in this title or imprisoned not 
more than five years, or both. Title 18 U.S.C. §1033(e)(2) pro-
vides that a person described in paragraph (1)(A) may engage 
in the business of insurance or participate in the business if the 
person has the written consent of any insurance regulatory offi-
cial authorized to regulate the insurer, which consent specifically 
refers to this subsection. 

Occupations Code Chapter 53 states the general procedure a 
licensing authority must employ when considering the conse-
quences of a criminal record on granting or continuing a person's 
license, authorization, certificate, permit, or registration. 

Government Code §411.106 authorizes TDI to receive criminal 
history information from the DPS regarding insurance company 
principals and officers and applicants for any entity holding or 
seeking a license, certificate, permit, registration, or other au-
thorization issued by TDI to engage in a regulated activity under 
the Insurance Code. Government Code §411.083 and §411.087 
authorize TDI to obtain, through DPS, criminal history informa-
tion from the FBI on those individuals described in Government 
Code §411.106. 

Insurance Code §36.001 provides that the commissioner may 
adopt any rules necessary and appropriate to implement the 
powers and duties of TDI under the Insurance Code and other 
laws of this state. 

Insurance Code §82.051 provides that after notice and oppor-
tunity for a hearing, the commissioner may cancel or revoke an 
authorization if the holder of the authorization is found to be in 
violation of, or to have failed to comply with, this code or a rule of 
the commissioner. Insurance Code §801.056 authorizes TDI to 
request a complete set of fingerprints from individuals controlling 
an insurance company, an insurance company's corporate offi-
cers, and individual applicants for any license, permit, registra-
tion, certification, or other authorization issued by TDI to engage 
in a regulated activity under the Insurance Code. 

Insurance Code §§801.101, 801.102, and 801.151 - 801.155 au-
thorize the commissioner to review the fitness and reputation 
of officers, directors, and persons in control of insurance com-
panies and to refuse or revoke a certificate of authority to any 
company based on a determination that such officer, director, or 
controlling person is not worthy of public confidence. 

Insurance Code §4001.005 authorizes the commissioner to 
adopt rules necessary to implement Insurance Code Title 13. 

Insurance Code §4001.103 also authorizes TDI to request a 
complete set of fingerprints from individual applicants for any 
license, permit, or other authorization issued by TDI to engage 
in a regulated activity under Insurance Code Title 13. 
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Insurance Code §4005.101 provides that TDI may deny or re-
voke a license to an individual licensed under Insurance Code 
Title 13, if that individual has been convicted of a felony or has 
engaged in fraudulent or dishonest activities. 

CROSS REFERENCE TO STATUTE. Division 2 rules affect the 
following statutes: 18 U.S.C. §1033; Insurance Code §§82.051 
- 82.053, 101.051, 823.005, 4005.101 - 4005.103, Chapter 40, 
Chapter 701, and Article 21.47; Occupations Code Chapter 53; 
and Government Code Chapter 2001. 

§1.520. Purpose and Scope. 
(a) Purpose. The purpose of this division is to implement 18 

United States Code §1033 and §1034 that authorize any individual 
who has been convicted of a criminal felony involving dishonesty or 
a breach of trust, or who has been convicted of an offense under 18 
U.S.C. §1033, to request written consent from the commissioner to en-
gage or participate in the business of insurance in Texas. This division 
establishes the procedures by which TDI may obtain criminal history 
information and any additional documentation on applicants. To effect 
this implementation, TDI developed guidelines to determine the fitness 
of applicants. TDI considers it important that authorization holders be 
honest, trustworthy, and reliable. 

(b) Scope. This division applies to any individual who en-
gages or participates in the business of insurance whose activities af-
fect interstate commerce and who has been convicted of any criminal 
felony involving dishonesty or a breach of trust, or an offense under 18 
U.S.C. §1033. 

(c) Use of terms. As used in this division: 

(1) the terms "license holder," "licensee," and "authoriza-
tion holder" include all persons listed in §1.501(b) of this title (relating 
to Purpose and Application); and 

(2) the terms "license" and "authorization" include all types 
of licenses, registrations, certificates, permits, or authorizations listed 
in §1.501(b) of this title. 

(d) Applicability of other laws. State statutory and regulatory 
licensing qualifications and requirements are separate from require-
ments under the Act and this division. Failure to inform TDI of a prior 
criminal conviction on a license application could result in a violation 
of this division, as well as constitute grounds for denial or revocation of 
an insurance license. State laws limiting the ability of certain persons 
with criminal records to engage in the business of insurance operate 
independently from the Act, and are not preempted or modified by the 
Act. 

(e) Severability. If a court of competent jurisdiction holds that 
any provision of this subchapter or its application to any person or cir-
cumstance is invalid for any reason, the invalidity does not affect other 
provisions or applications of this subchapter that can be given effect 
without the invalid provision or application, and to this end the provi-
sions of this subchapter are severable. 

§1.521. Definitions. 
The following words and terms, when used in this division, have the 
following meanings, unless the context clearly indicates otherwise: 

(1) Act--The Violent Crime Control and Law Enforcement 
Act of 1994, Title 18 United States Code (U.S.C.) §1033 and §1034. 

(2) Applicant--Any person subject to the Act requesting 
written consent. 

(3) Business of insurance--

(A) as defined in 18 U.S.C. §1033, means: 

(i) the writing of insurance; 

(ii) the reinsuring of risks; 

(iii) all acts necessary or incidental to such writing 
or reinsuring; and 

(iv) the activities of persons who act as, or are, offi-
cers, directors, agents, or employees of insurers, or who are other per-
sons authorized to act on behalf of such persons; and 

(B) acts provided in Insurance Code §101.051. 

(4) Commissioner--The commissioner of insurance or her 
or his designee. 

(5) Control--As defined in Insurance Code §823.005. 

(6) Criminal felony involving dishonesty or a breach of 
trust--A felony offense with elements of: 

(A) any type of fraud, including insurance fraud, mail 
fraud, mortgage fraud, Medicare fraud, land fraud, tax fraud, securities 
fraud, and criminal fraud; 

(B) counterfeiting or passing counterfeit money; 

(C) bribery and bribe receipt; 

(D) any crime involving false pretenses; 

(E) money laundering; 

(F) extortion; 

(G) forgery or any crime involving the falsification of 
documents; 

(H) embezzlement; 

(I) criminal impersonation; 

(J) fraudulent conveyance of property; 

(K) fraudulent use of credit or debit card; 

(L) knowingly issuing a bad check; 

(M) any crime involving the making or utterance of a 
false statement; 

(N) perjury and subornation of perjury; 

(O) knowingly possessing a forged instrument; 

(P) knowingly receiving or possessing stolen property; 

(Q) theft by deception; 

(R) witness or evidence tampering; or 

(S) crimes of financial exploitation. 

(7) Domestic--A commercially domiciled insurer as de-
fined in Insurance Code §823.004 or an entity organized under the 
laws of Texas. 

(8) Insurer--As defined in 18 U.S.C. §1033(f)(2). 

(9) Interstate commerce--As defined in 18 U.S.C. 
§1033(f)(3). 

(10) Offense under the Act--As defined in 18 U.S.C. 
§1033, including: 

(A) knowingly, with the intent to deceive, making any 
false material statement or report or willfully and materially overvalu-
ing any land, property, or security in connection with any financial re-
ports or documents presented to any regulatory official or agency for 
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the purposes of influencing the actions of that official, agency, or ap-
pointed agent or examiner; 

(B) willfully embezzling, abstracting, purloining, or 
misappropriating any of the money, funds, premiums, credits, or other 
property of any person engaged in the business of insurance; 

(C) knowingly making any false entry of material fact 
in any book, report, or statement with intent to deceive any person 
about the financial condition or solvency of a business; 

(D) corruptly influencing, obstructing, or impeding, or 
endeavoring corruptly to influence, obstruct, or impede the due and 
proper administration of the law, by threats or force or by any threat-
ening letter or communication under which any proceeding is pending 
before any insurance regulatory official or agency. 

(11) Person subject to the Act--Any individual who has 
been convicted of a criminal felony involving dishonesty or a breach 
of trust, or who has been convicted of an offense under the Act, who 
intends to engage or participate in the business of insurance in Texas, 
whose activities affect interstate commerce. This includes an individ-
ual who is engaged or participating in the business of insurance in Texas 
and who: 

(A) is, becomes, or has responsibilities similar to a prin-
cipal, partner, officer, owner, director, or controlling shareholder of a 
domestic insurer; 

(B) is a person in control of a domestic entity; 

(C) is a domestic limited liability company member, 
manager, or consultant; 

(D) is an employee, solicitor, broker, consultant, sub-
contractor, independent contractor, actuary, reinsurer, or underwriter 
for a domestic insurer or resident licensee; 

(E) is an applicant for, or holder of, any type of license, 
registration, certification, permit, or authorization that TDI may deny 
or revoke; or 

(F) does not have written consent from any regulatory 
official authorized to regulate the insurer. 

(12) Request for written consent--A completed request for 
written consent form submitted to TDI by a person subject to the Act. 

(13) TDI--The Texas Department of Insurance 

(14) Written consent--The commissioner's granting of au-
thorization for a person subject to the Act to engage or participate in 
the business of insurance in Texas. 

§1.522. Written Consent Required. 

(a) Written consent required. A person subject to the Act must 
not engage or participate in the business of insurance in Texas without 
written consent from the commissioner. Any person subject to the Act 
who intends to engage or participate in the business of insurance in 
Texas must submit to TDI a request for written consent. TDI has the 
sole discretion to determine whether Texas is the appropriate state for 
a person subject to the Act to request written consent. 

(b) Licensees subject to the Act. A person subject to the Act 
must be granted written consent from the commissioner to retain a li-
cense or authorization, and before any new or renewal license or au-
thorization will be issued. 

(c) Restriction of action. Nothing in this division may be con-
strued to permit a person subject to the Act to engage or participate in 
the business of insurance while that individual is applying for written 
consent from the commissioner. 

(d) Sharing of information with other states. TDI may share 
information and materials with other states and agencies in accord with 
procedures established by the NAIC National Special Activities Data-
base for the sharing of information pertaining to requests for written 
consent under the Act. 

§1.523. Insurer Responsibility Under the Act. 
Title 18 U.S.C. §1033(e)(1)(B) provides that any individual who is en-
gaged in the business of insurance whose activities affect interstate 
commerce and who willfully permits a person subject to the Act to en-
gage or participate in the business of insurance without written consent 
may be in violation of the Act. It is the responsibility of persons au-
thorizing anyone to conduct the business of insurance not to willfully 
permit a person subject to the Act to engage or participate in the busi-
ness of insurance without written consent. 

§1.524. Request for Written Consent. 
(a) Request for written consent form. A request for written 

consent form is available online at http://www.tdi.texas.gov/forms/ 
and by mail from the Texas Department of Insurance, Agent and 
Adjuster Licensing, Financial Regulation Division, MC 107-1A, P.O. 
Box 149104, Austin, Texas 78714-9104 or 333 Guadalupe, Austin, 
Texas 78701. 

(b) Submission of request. A person subject to the Act may re-
quest written consent by completing and submitting a request for writ-
ten consent form as provided in paragraphs (1) and (2) of this subsec-
tion. 

(1) The request for written consent form may be submitted 
by mail to the Texas Department of Insurance, Agent and Adjuster Li-
censing, Financial Regulation Division, MC 107-1A, P.O. Box 149104, 
Austin, Texas, 78714-9104. 

(2) Upon TDI's making available the Request for Written 
Consent Form in a format that may be completed and submitted online, 
an applicant may submit the request in this manner. 

(c) Assistance. Assistance with submitting a request for writ-
ten consent form is available by calling Agent and Adjuster Licensing 
at 512-322-3503. 

(d) Screening criteria. A person subject to the Act requesting 
written consent from the commissioner under this section must submit 
to TDI a signed and notarized application on a form prescribed and 
provided by TDI, and include, as part of or in connection with the ap-
plication, the following information: 

(1) name, official and business mailing addresses, and so-
cial security number of the applicant and any other names and social 
security numbers used by the applicant and dates of such use; 

(2) place and date of birth. If the applicant was not born in 
the United States, the date of first entry and port of entry, whether he 
or she is a citizen of the United States, and if naturalized, when, where, 
and how he or she became naturalized. The number of the Certificate 
of Naturalization must be provided; 

(3) names of any relatives by blood or marriage who are 
currently serving in any capacity in the same business of insurance or 
with any sponsoring insurer; 

(4) history of employment and business associations, in-
cluding any military service, in chronological order; 

(5) professional licenses or authorizations presently held or 
held at any date in the past relating to the business of insurance, includ-
ing as a producer, agent, broker, solicitor, or third-party administrator; 

(6) whether the applicant has ever had a consumer com-
plaint, administrative, or other legal proceeding filed regarding her or 
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his authorized or unauthorized insurance activities. This includes a list 
of all revocations and suspensions of any license or authorization, re-
ceivership, and administrative sanctions; 

(7) the applicant's current or proposed job description and 
insurance activities, as well as the name and address of the current 
or proposed sponsoring insurer, agency officer, or employer, to which 
the request for written consent will apply, supported by an affidavit 
from the insurer's or agency president (or her or his lawfully delegated 
designee) stating that: the applicant will only perform those insurance 
activities as fully described in the application, the application is to the 
best of her or his knowledge true and correct, and the applicant will not 
be placed in a position in which the person's activities will constitute a 
risk or threat to insurance consumers or the insurer; 

(8) a life-long listing by date and place of all arrests to-
gether with a statement of the circumstances of each violation which led 
to each arrest. Also list by date and place all convictions for felonies, 
misdemeanors, or offenses and all imprisonment or jail terms, together 
with a statement of the circumstances of each violation which led to 
each conviction; 

(9) whether the applicant has received a full pardon or other 
type of pardon from any conviction; 

(10) a statement of the details of any conviction for a crim-
inal felony involving dishonesty or a breach of trust, or any offense 
under the Act. This includes the date of each offense, applicant's age 
at the date of each offense, and the time that has since elapsed; 

(11) names and location of all insurers, together with a de-
scription of the activities performed for each insurer, for which the per-
son subject to the Act has: 

(A) been appointed to act as an agent, advised, repre-
sented, or in any manner worked for; 

(B) engaged or participated in an act necessary or inci-
dental to the business of insurance, including any activity or act as an 
officer, director, agent, or employee of an insurer, or as a person autho-
rized to act on behalf of such persons; 

(12) whether the applicant has ever applied for written con-
sent from any other state, and if so, the outcome of that preceding, the 
state's determination, and all supporting documentation; 

(13) a full explanation of the reasons or grounds the appli-
cant's insurance activities for which written consent is sought will not 
be contrary to the intent and purpose of 18 U.S.C. §1033, and thus will 
not pose a risk or threat to insurance consumers or the insurer; 

(14) the bearing, if any, the criminal offense or offenses 
will have on the applicant's fitness or ability to perform one or more of 
the duties, activities, or responsibilities presented on the application; 

(15) whether the applicant has made full payment of out-
standing court costs, supervision fees, fines, and restitution concerning 
the offense or offenses; 

(16) whether there exists any evidence of mitigating or ex-
tenuating circumstances surrounding the applicant's commission of the 
offense or offenses; 

(17) what evidence exists of the applicant's rehabilitation; 

(18) character endorsements, letters, or other forms of 
statement addressed to the commissioner, attesting to the character 
and reputation of the applicant. The statements as to character should 
indicate the length of time the writer has known the applicant and 
should describe the applicant's character traits as they relate to the 
employment, position, or activities for which written consent is sought 

and the duties and responsibilities thereof. The statement as to reputa-
tion should attest to the applicant's reputation in her or his community, 
circle of business, or social acquaintances. The statement must state 
that the reference is being provided in connection with a request for 
written consent to engage or participate in the business of insurance 
despite the existence of a conviction of a criminal felony involving 
dishonesty or a breach of trust, or an offense under the Act; and 

(19) any other information the applicant believes will assist 
the commissioner in determining whether to grant written consent. 

(e) Serious nature of criminal offense. The commissioner will 
not grant a request for written consent if the applicant has been con-
victed of a criminal felony involving dishonesty or a breach of trust, or 
an offense under the Act unless the commissioner finds that the matters 
set out in subsection (f) of this section outweigh the serious nature of 
the criminal offense when viewed in light of the applicant's occupation. 

(f) Factors considered. 

(1) The commissioner will consider the factors specified in 
18 U.S.C. §1033, Occupations Code §53.022 and §53.023, §1.502 of 
this title (relating to Licensing Persons with Criminal Backgrounds), 
and mitigating and aggravating circumstances, in determining whether 
to grant a request for written consent to a person subject to the Act 
listed in §1.501(b) of this title (relating to Purpose and Application). 

(2) For persons who are not applicants for, or holders of, a 
license or authorization issued by TDI, or a person listed in §1.501(b) 
of this title, the commissioner will consider the following factors in 
determining whether the applicant's conviction of a criminal felony in-
volving dishonesty or a breach of trust directly relates to the duties and 
responsibilities of the applicant's occupation: 

(A) the nature and seriousness of the crime; 

(B) the relationship of the crime to the purposes for re-
questing written consent to engage in the occupation; 

(C) the extent to which written consent might offer an 
opportunity to engage in further criminal activity of the same type as 
that in which the person previously had been involved; and 

(D) the relationship of the crime to the ability, capacity, 
or fitness required to perform the duties and discharge the responsibil-
ities of the occupation. 

(3) In addition to the factors listed in paragraph (1) and (2) 
of this subsection, the commissioner will consider the following ev-
idence in determining the fitness to perform the duties and discharge 
the responsibilities of the occupation of a person who has been con-
victed of a criminal felony involving dishonesty or a breach of trust, or 
an offense under the Act: 

(A) the extent and nature of the person's past criminal 
activity; 

(B) the age of the person when the crime was commit-
ted; 

(C) the time that has elapsed since the person's last 
criminal activity; 

(D) the conduct and work activity of the person prior to 
and following the criminal activity; 

(E) evidence of the person's rehabilitation or rehabilita-
tive efforts while incarcerated or following release; and 

(F) other evidence of the person's present fitness, in-
cluding letters of recommendation from: 
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(i) prosecutor, law enforcement, and correctional of-
ficers who prosecuted, arrested, or had custodial responsibility for the 
person; 

(ii) the sheriff or chief of police in the community 
where the person resides; and 

(iii) any other persons in contact with the person. 

(G) In addition to the factors and evidence listed in sub-
paragraphs (A) through (F) of this subsection, an applicant must also 
furnish proof that the applicant has: 

(i) maintained of a record of steady employment; 

(ii) supported the applicant's dependents where ap-
plicable; 

(iii) otherwise maintained a record of good conduct; 
and 

(iv) paid all outstanding court costs, supervision 
fees, fines, and restitution as may have been ordered in all criminal 
cases in which the applicant or holder has been convicted. 

(4) In addition to the factors listed in paragraphs (1), (2), 
and (3) of this subsection, the commissioner will consider the following 
factors in determining whether the applicant poses a risk or threat to 
insurance consumers or the insurer: 

(A) whether and to what extent the person has made a 
material false statement in an application, renewal, or other documents 
filed with the commissioner; and 

(B) whether and to what extent the person has made 
material false statements in applications or other documents filed with 
other state or federal agencies. 

(g) Requirement to provide information. It will be the respon-
sibility of the person subject to the Act to secure and provide to TDI 
the information and documentation required by subsection (d) of this 
section. 

§1.525. Requirement to Provide Fingerprints and Documents. 

(a) Submission of documents. An applicant must submit all 
requested information to TDI within 30 days of the date TDI mails a 
request for additional information, including any requested additional 
documents, certified copies of all court documents, and fingerprints. 

(1) If an applicant fails to submit all requested information 
as provided in this section, TDI will submit a written notice of defi-
ciency to the applicant which sets out the specific additional informa-
tion required for completion. After one written notice of deficiency has 
been issued, another is not required. 

(2) TDI may deny or deem incomplete any request for writ-
ten consent that is not complete within 180 days of the date TDI mails 
the written notice of deficiency, and TDI may: 

(A) close a pending request for written consent and ap-
plication files for a license or authorization; and 

(B) take actions available under Insurance Code 
§§82.051 - 82.053 and §§4005.101 - 4005.103. 

(b) Fingerprint requirement. In the manner described in 
§1.509 of this title (relating to Fingerprint Format and Complete 
Application), an applicant must, at or near the same time that he or she 
sends her or his request for written consent, also send: 

(1) a complete set of the individual's fingerprints; 

(2) full payment for all processing fees charged by the 
Texas Department of Public Safety and the Federal Bureau of Investi-
gation; and 

(3) all additional identifying information required by the 
Texas Department of Public Safety and the Federal Bureau of Investi-
gation for processing fingerprints. 

(c) Confidentiality, format, use, and application of fingerprint 
requirement. Except as otherwise provided, the procedures and re-
quirements for fingerprint application, format, use, and confidentiality 
in Division 1 of this subchapter (relating to Fitness for Licensing) ap-
ply to persons subject to the Act requesting written consent. 

§1.526. Effect of False or Misleading Statements. 
Any written consent granted by the commissioner will be conditioned 
upon the truth and veracity of the documents and information submitted 
by or on behalf of the person subject to the Act. If TDI determines that 
the person subject to the Act, or her or his representative, has made 
false or misleading statements, or has failed to disclose information, 
the commissioner may deny the request for written consent or revoke 
the written consent. TDI's Fraud Section will make an independent de-
termination whether TDI should pursue an investigation of fraudulent 
insurance acts under the Insurance Code or these rules, or whether re-
ferral to another law enforcement agency or federal prosecutor should 
be made. 

§1.527. Disclosure. 
A person subject to the Act granted written consent under this division 
must notify TDI within 30 days of a felony conviction, an administra-
tive action taken against the person subject to the Act by a financial or 
insurance regulator of a state or the United States, increased job duties, 
and administrative or other legal proceedings filed regarding her or his 
authorized or unauthorized insurance activities. This includes revoca-
tions and suspensions of any license or authorization, receivership, and 
administrative sanctions. If written consent is revoked, suspended, ter-
minated, granted, or altered by another regulatory official, the person 
subject to the Act is required to submit written notification and all sup-
porting documentation to TDI immediately. 

§1.528. Burden of Proof. 
The burden of proof is on the person subject to the Act to show that, 
although he or she has been convicted of a criminal felony involving 
dishonesty or a breach of trust, or an offense under the Act, circum-
stances, facts, and conditions are present that allow the commissioner 
to grant the request for written consent. The person subject to the Act 
is not entitled as a matter of right to be granted written consent. 

§1.529. Revocation or Denial of Consent. 
(a) Revocation. TDI may revoke any written consent that it 

has issued and may notify the Fraud Section of TDI if the applicant: 

(1) moves insurance activities to another state; 

(2) has a license or authorization denied, suspended, re-
voked, surrendered, forfeited, cancelled, terminated, or altered in Texas 
or another state, or by any association; 

(3) is convicted of a criminal felony involving dishonesty 
or a breach of trust or an offense under the Act after written consent 
was granted; 

(4) violates the terms, conditions, or restrictions of the writ-
ten consent; or 

(5) violates this division. 

(b) Denial. In addition to the factors and screening criteria 
considered in §1.524 of this title (relating to Request for Written Con-
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sent), the commissioner may deny a request for written consent for the 
following reasons, including if: 

(1) the applicant is not a person subject to the Act as defined 
in §1.521 of this title (relating to Definitions); 

(2) the applicant violates this division; 

(3) TDI determines that Texas is not the appropriate state 
for the applicant to request written consent; or 

(4) the applicant's request for written consent was denied 
or revoked by another state. 

(c) Written notice. If the commissioner determines that the re-
quest for written consent should be denied or the written consent should 
be revoked, TDI will issue a notice setting forth a statement of legal au-
thority and a short, plain statement of the factors pertinent to the denial 
or revocation. 

(d) Effect of denial or revocation. TDI will not grant a license 
or authorization to any person subject to the Act or permit a person sub-
ject to the Act to retain a license or authorization if the commissioner 
has denied a request for written consent or revoked the written consent. 

(e) Request for hearing. The person subject to the Act will 
have 30 days from the date of notice to make a written request for a 
hearing. 

(f) Final agency decision. If a written request for hearing is not 
made, the notice of denial or revocation will constitute a final agency 
decision. 

§1.530. Hearing. 

If a person subject to the Act requests a hearing, the hearing shall be 
conducted by the State Office of Administrative Hearings. The hearing 
is subject to the procedures for contested cases under Government Code 
Chapter 2001 and Insurance Code Chapter 40. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 19, 

2012. 
TRD-201204947 
Sara Waitt 
General Counsel 
Texas Department of Insurance 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 463-6327 

PART 2. TEXAS DEPARTMENT OF 
INSURANCE, DIVISION OF WORKERS' 
COMPENSATION 

CHAPTER 126. GENERAL PROVISIONS 
APPLICABLE TO ALL BENEFITS 
28 TAC §126.17 
The Texas Department of Insurance (Department), Division of 
Workers' Compensation (Division) proposes new §126.17, con-
cerning Guidelines for Examination by a Treating Doctor or Re-
ferral Doctor After a Designated Doctor Examination to Address 

Issues Other Than Certification of Maximum Medical Improve-
ment and the Evaluation of Permanent Impairment. 

Statutory Background 

This new section is proposed due to statutory amendments in 
House Bill 2605, enacted by the 82nd Legislature, Regular Ses-
sion, effective September 1, 2011 (HB 2605) which codify into 
the Texas Workers' Compensation Act (Act) the ability of the in-
jured employee who is required to be examined by a designated 
doctor to request an examination by the injured employee's treat-
ing or a referral doctor to determine the issue(s) decided by the 
designated doctor. 

Specifically, HB 2605 amended Labor Code §408.0041 
by adding subsections (f-2) and (f-4). Under Labor Code 
§408.0041(f-2), an injured employee required to be examined 
by a designated doctor may request a medical examination 
to determine maximum medical improvement and the injured 
employee's impairment rating from the injured employee's treat-
ing doctor or another doctor to whom the injured employee is 
referred by the treating doctor if the designated doctor's opinion 
is the injured employee's first evaluation of maximum medical 
improvement and impairment rating and the injured employee 
is not satisfied with the designated doctor's report. Labor 
Code §408.0041(f-4) requires the Commissioner of Workers' 
Compensation (Commissioner) by rule to adopt guidelines 
prescribing the circumstances under which an examination 
by the injured employee's treating doctor or another doctor to 
whom the injured employee is referred by the treating doctor 
to determine any issue under Labor Code §408.0041(a), other 
than an examination under Labor Code §408.0041(f-2), may be 
appropriate. The purpose behind these legislative amendments 
was to provide the injured employee the ability to obtain from 
his or her treating doctor or a referral doctor a second opinion 
on the issue(s) determined by the designated doctor and, if 
the injured employee seeks dispute resolution on the issue, 
evidence the injured employee can use in the dispute resolution 
process in an attempt to overcome the presumptive weight of 
the designated doctor's opinion on the issue(s). 

Whereas Labor Code §408.0041(f-2) governs post-designated 
doctor examinations on maximum medical improvement and im-
pairment rating, the rules required by Labor Code §408.0041(f-4) 
are to govern post-designated doctor examinations on issues in 
Labor Code §408.004(a)(3) - (6). This proposed new section im-
plements the requirements of Labor Code §408.0041(f-4). 

The Division published an informal draft of the proposed new 
section on the Division's website from August 2, 2012 until Au-
gust 23, 2012, and received seven informal comments on the 
proposed section. The Division made several changes to the 
rule text as a result of the informal comments. 

Description of the Proposed New Section 

Proposed New §126.17. 

Proposed new §126.17 sets forth guidelines prescribing the 
circumstances under which an examination by a treating doctor 
or referral doctor to determine any issue under Labor Code 
§408.0041(a), other than maximum medical impairment and 
impairment rating, may be appropriate. This new rule is neces-
sary in order to implement Labor Code §408.0041(f-4) which 
requires the Commissioner by rule to adopt such guidelines. 

Proposed New §126.17(a) 
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This proposed subsection prescribes the circumstances under 
which the treating doctor or referral doctor examination may be 
appropriate as required by Labor Code §408.0041(f-4). Pro-
posed new §126.17(a) provides an examination by the injured 
employee's treating doctor or another doctor to whom the injured 
employee is referred by the treating doctor to determine any is-
sue under Labor Code §408.0041(a)(3) - (6) may be appropriate 
after a designated doctor examination if: (1) the designated doc-
tor issued an opinion on the issue; (2) the injured employee is not 
satisfied with the designated doctor's opinion; and (3) the treating 
doctor or a referral doctor has not already provided the injured 
employee with a written report that meets the standard described 
by subsection (b) of this new section on the issue addressed by 
the designated doctor. These prescribed circumstances are nec-
essary in order to allow the injured employee to seek a second 
opinion of the designated doctor's report only when a legitimate 
dispute with the designated doctor report exists. The prescribed 
circumstances therefore are designed to allow a treating doctor 
or referral doctor examination after a designated doctor exami-
nation only when the injured employee is not satisfied with the 
designated doctor's decision on the issue and the treating doc-
tor or a referral doctor has not already provided the injured em-
ployee with a written report that can be used to dispute the desig-
nated doctor report. Additionally, the prescribed circumstances 
are necessary in order to prevent duplicative examinations by the 
treating doctor or a referral doctor on the issue(s) decided by the 
designated doctor which could impose unnecessary costs on the 
workers' compensation system. The prescribed circumstances 
therefore provide that the examination would not be appropriate 
if the treating doctor or a referral doctor has already prepared 
a requisite written report on the issue determined by the desig-
nated doctor. 

Proposed New §126.17(b). 

Proposed new §126.17(b) provides that the treating or the refer-
ral doctor shall complete a narrative report. The report should 
include objective findings of the examination and an analysis 
that explains how the objective findings lead to the conclusion 
reached by the doctor. This report must be filed with the insur-
ance carrier, the injured employee, and the injured employee's 
representative. Notwithstanding §129.5 of this title (relating to 
Work Status Reports), if the treating doctor or the referral doctor 
examines the injured employee to address an issue relating to 
return to work, the doctor must also file a Work Status Report. 
A narrative report is necessary because it documents the doc-
tor's findings. The direction of what this report should contain is 
necessary in order to ensure that the report is of sufficient qual-
ity to be useful in the dispute resolution process if the injured 
employee is not satisfied with the designated doctor's opinion, 
which, by statute, has presumptive weight. The quality of the re-
port provides something of value to assist in a prompt and fair 
dispute resolution process, one of the basic goals of the work-
ers' compensation system under Labor Code §402.021. Addi-
tionally, this subsection is necessary in order to ensure that all 
parties have notice of the treating or referral doctor's opinion on 
the issue(s) that were the subject of the examination. 

Proposed New §126.17(c) 

Proposed new §126.17(c) provides that the insurance carrier 
shall reimburse the injured employee reasonable travel ex-
penses as specified in Chapter 134, Subchapter B of this title 
(relating to Miscellaneous Reimbursement incurred in attending 
an appropriate medical examination). This proposed subsection 
is necessary to clarify that existing Division rules in Chapter 134, 

Subchapter B of this title that govern reimbursement of travel 
expenses will apply as specified in those rules when an injured 
employee attends an examination that is appropriate under this 
proposed new section. 

Proposed New §126.17(d) 

Proposed new §126.17(d) provides that nothing in §126.17 is 
construed to limit or prohibit the injured employee from obtain-
ing reasonable and necessary medical care for the compensable 
injury or from obtaining a written report from a treating doctor or a 
referral doctor on any issue under Labor Code §408.0041(a)(3) 
- (6) prior to a designated doctor examination. This proposed 
subsection is necessary in order to provide clarity and to pre-
vent anyone from construing this section in a manner that would 
prevent an injured employee from obtaining any medical bene-
fit the injured employee is entitled to under Labor Code Title 5 
and Division rules. This proposed subsection also clarifies that 
§126.17 does not limit an injured employee's ability to obtain a 
written report from a treating or referral doctor prior to a desig-
nated doctor examination since proposed new §126.17 provides 
guidelines for the appropriateness of these examinations after 
the designated doctor examination. 

Erika Copeland, Director, Designated Doctor Outreach and 
Oversight has determined that for each year of the first five 
years the proposed new section will be in effect there will be 
minimal new fiscal implications to state or local government as 
a result of enforcing or administering the proposed new section. 
There will be no measurable fiscal effect on local employment 
or the local economy as a result of the proposed new section. 

The proposed new section may minimally increase administra-
tive costs to the Division in terms of communications and out-
reach to system participants. However, Ms. Copeland has de-
termined that all duties and responsibilities associated with im-
plementing the proposed new section can be accomplished by 
utilizing existing agency resources. 

Local and state government entities, when acting in the capacity 
of an insurance carrier, will be impacted in the same manner 
as other insurance carriers that are required to comply with the 
proposed new section, as described later in this preamble. 

There will be no measurable effect on local employment or the 
local economy as a result of this proposal. 

Ms. Copeland has determined that for each year of the first five 
years the proposed new section will be in effect the public ben-
efit anticipated as a result of enforcing the new section will be 
clarity in the circumstances under which an examination by a 
treating doctor or referral doctor after a designated doctor ex-
amination pursuant to Labor Code §408.0041(f-4) may be ap-
propriate. Additionally, the proposed new section will provide di-
rection to treating or referral doctors regarding reporting require-
ments for these examinations, which will enhance the usability of 
these written reports by injured employees who want to dispute 
the designated doctor's opinion. Furthermore, insurance carriers 
are given guidance regarding the injured employee's reimburse-
ment of reasonable travel expenses in attending an appropriate 
medical examination under the proposed new section. 

Ms. Copeland has determined that for each year of the first five 
years the proposed new section will be in effect there will be 
no cost to injured employees under the proposed new section. 
Should an injured employee incur travel expenses in attending 
an appropriate medical examination under the proposed new 
section, the injured employee will be reimbursed by the insur-
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ance carrier when such examination is not reasonably available 
within 30 miles from where the injured employee lives and the 
distance travelled to attend the examination is greater than 30 
miles one way. 

Ms. Copeland has determined that for each year of the first five 
years the proposed new section will be in effect there will be 
some costs to insurance carriers in the workers' compensation 
system associated with this proposed section. However, it is not 
possible for the Division to calculate a system-wide cost for this 
proposed new section because the Division cannot estimate how 
often these examinations will occur. The Division anticipates 
treating and referral doctors who conduct these examinations 
under this proposed new section will bill for these examinations 
using existing evaluation and management codes indicating that 
an office visit occurred, which is consistent with the manner that 
health care providers currently use to bill for these examinations. 
Assuming the use of the mid to upper level of established pa-
tient office visit Current Procedural Terminology (CPT) Codes, 
the estimated cost per appropriate examination under this pro-
posed new section would be from $114 to $225 depending on 
the type of issue being reviewed by the treating or referral doctor, 
the detail of the examination, and the complexity of the medical 
decision. The Division has determined that the total estimated 
cost for an insurance carrier to comply with this proposed section 
will vary based upon the total number of bills received for an ap-
propriate examination and the level of evaluation and manage-
ment codes billed by the treating doctor or referral doctor. The 
proposed rule does not expand the circumstances where an in-
surance carrier reimburses the treating doctor or referral doctor. 
The Division notes that if the treating doctor or referral doctor 
examination involves an issue relating return to work, then the 
doctor must file a Work Status Report and the amount of reim-
bursement currently allowed for these reports is $15 pursuant to 
§129.5. 

As required by the Government Code §2006.002(c), the Divi-
sion has determined that the proposal may have an adverse 
economic effect on the small and micro-businesses that may be 
required to comply with the proposed new section. The Division 
estimates that 30 insurance carriers required to comply with the 
proposed new section may qualify as small or micro-businesses 
for the purposes of Government Code §2006.001. The cost of 
compliance with the proposal will not vary between large busi-
nesses and small or micro-businesses, and the Division's cost 
analysis and resulting estimated costs in the Public Benefit/Cost 
Note portion of this proposal is equally applicable to small or 
micro-businesses. Since the Division has determined that the 
proposed new section may have an adverse economic effect on 
small or micro-businesses, this proposal contains the required 
economic impact statement and a regulatory flexibility analysis, 
as detailed under Government Code §2006.002. 

Even if the proposed new section would have an adverse impact 
on small or micro-businesses, it is neither legal nor feasible to 
waive the provisions to all affected entities and individuals. 

The Division also considered not adopting the proposed new 
section, implementing different requirements or standards for the 
affected small and micro-businesses, and exempting small and 
micro-businesses from the requirements of the proposed new 
section. 

Not adopting the proposed new section. The Division rejected 
this approach because it would not comply with the requirements 
of Labor Code §408.0041(f-4), which requires the Commissioner 
by rule to adopt guidelines prescribing the circumstances under 

which an examination by the treating doctor or referral doctor to 
determine any issue under Labor Code §408.0041(a), other than 
maximum medical improvement and impairment rating, after a 
designated doctor examination, may be appropriate. 

Implementing different requirements or standards for the af-
fected small or micro-businesses. The Division rejected this 
option because implementing different requirements or stan-
dards would cause confusion amongst injured employees and 
treating doctors since they would likely not be able to identify 
the affected small or micro-businesses amongst the insurance 
carriers and their affiliates in the state. 

Exempting small and micro-businesses from the requirements 
of the new section. The Division rejected this approach be-
cause it would not comply with the legislative requirement under 
§408.0041(f-4) as described above. 

Therefore, it is neither legal nor feasible to waive the require-
ments of the proposed new section for small or micro-busi-
nesses. 

The Division has determined that no private real property inter-
ests are affected by this proposal and that this proposal does not 
restrict or limit an owner's right to property that would otherwise 
exist in the absence of government action and, therefore, does 
not constitute a taking or require a takings impact assessment 
under the Government Code §2007.043. 

To be considered, written comments on the proposal 
must be submitted no later than 5:00 p.m. CST on 
November 5, 2012. Comments may be submitted via 
the internet through the Division's internet website at 
http://www.tdi.texas.gov/wc/rules/proposedrules/index.html, 
by email at rulecomments@tdi.state.tx.us or by mailing or 
delivering your comments to Maria Jimenez, Texas Department 
of Insurance, Division of Workers' Compensation, Workers' 
Compensation Counsel, MS-4D, 7551 Metro Center Drive, 
Suite 100, Austin, Texas 78744-1645. 

A public hearing on this proposal will be held on October 15, 
2012 at 1:30 CST in the Tippy Foster Conference Room of the 
Texas Department of Insurance, Division of Workers' Compen-
sation, 7551 Metro Center Drive, Austin, Texas 78744-1645. 
The Division provides reasonable accommodations for per-
sons attending meetings, hearings, or educational events, as 
required by the Americans with Disabilities Act. If you require 
accommodations in order to attend the hearing please contact 
Idalia Salazar at (512) 804-4403 at least two business days 
prior to the confirmed hearing date. 

The hearing will also be audio streamed; to listen to the au-
dio stream access the Public Outreach Events /Training Cal-
endar website at http://www.tdi.texas.gov/wc/events/index.html 
and then click on the "Broadcast" link for the hearing. Media 
Player 7 (or new version) or RealPlayer 10 (or newer version) 
are required to hear the audio stream. Audio streaming will be-
gin approximately five minutes before the scheduled time of the 
hearing. 

The public hearing date, time, and location should be con-
firmed by those interested in attending or listening via audio 
stream; the hearing may be confirmed by visiting the Divi-
sion's Public Outreach Events/Training Calendar website at 
http://www.tdi.texas.gov/wc/events/index.html. Written and oral 
comments presented at the hearing will be considered. 

This new rule is proposed under the Labor Code §408.0041, 
and under the general authority of §§402.00111, 402.0128 and 
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402.061. In relevant part, Labor Code §408.0041 sets forth that 
the Commissioner by rule shall adopt guidelines prescribing the 
circumstances under which an examination by the injured em-
ployee's treating doctor or another doctor to whom the injured 
employee is referred by the treating doctor to determine any is-
sue under Labor Code §408.0041(a), other than an examination 
under Labor Code §408.0041(f-2), may be appropriate. 

Labor Code §402.00111 provides that the Commissioner shall 
exercise all executive authority, including rulemaking authority, 
under Title 5, Labor Code. 

Labor Code §402.00128 lists the general powers of the Com-
missioner including the power to hold hearings and the authority 
to assess and enforce penalties as authorized by Title 5, Labor 
Code. 

Labor Code §402.061 provides the Commissioner the authority 
to adopt rules as necessary to implement and enforce the Work-
ers' Compensation Act. 

The following statute is affected by this proposal: Labor Code 
§408.0041. 

§126.17. Guidelines for Examination by a Treating Doctor or Refer-
ral Doctor After a Designated Doctor Examination to Address Issues 
Other Than Certification of Maximum Medical Improvement and the 
Evaluation of Permanent Impairment. 

(a) An examination by the injured employee's treating doctor 
or another doctor to whom the injured employee is referred by the treat-
ing doctor to determine any issue under Labor Code §408.0041(a)(3) -
(6) may be appropriate after a designated doctor examination if: 

(1) the designated doctor issued an opinion on the issue; 

(2) the injured employee is not satisfied with the designated 
doctor's opinion; and 

(3) the treating doctor or the referral doctor has not already 
provided the injured employee with a written report that meets the stan-
dard described by subsection (b) of this section on the issue addressed 
by the designated doctor. 

(b) The treating doctor or the referral doctor shall complete a 
narrative report. The report should include objective findings of the ex-
amination and an analysis that explains how the objective findings lead 
to the conclusion reached by the doctor. This report shall be filed with 
the insurance carrier, the injured employee and the injured employee's 
representative. Notwithstanding §129.5 of this title (relating to Work 
Status Reports), if the treating doctor or the referral doctor examines 
the injured employee to address an issue relating to return to work, the 
doctor must also file a Work Status Report. 

(c) The insurance carrier shall reimburse the injured employee 
for all reasonable travel expenses as specified in Chapter 134, Subchap-
ter B of this title (relating to Miscellaneous Reimbursement) for attend-
ing an appropriate medical examination. 

(d) Nothing in this section is construed to limit or prohibit 
the injured employee from obtaining reasonable and necessary med-
ical care for the compensable injury or from obtaining a written report 
from a treating doctor or a referral doctor on any issue under Labor 
Code §408.0041(a)(3) - (6) prior to a designated doctor examination. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 24, 

2012. 

TRD-201205084 
Dirk Johnson 
General Counsel 
Texas Department of Insurance, Division of Workers' Compensation 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 804-4703 

TITLE 30. ENVIRONMENTAL QUALITY 

PART 1. TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 

CHAPTER 305. CONSOLIDATED PERMITS 
The Texas Commission on Environmental Quality (TCEQ, 
agency, or commission) proposes amendments to §§305.50, 
305.64, 305.69, 305.122; and new §305.176. 

These amendments were originally published for proposal in the 
April 27, 2012, issue of the Texas Register (37 TexReg 2988), 
withdrawn on September 19, 2012, and are re-proposed herein. 

Background and Summary of the Factual Basis for the Proposed 
Rules 

The federal hazardous waste program is authorized under the 
Resource Conservation and Recovery Act of 1976 (RCRA), 
§3006. States may obtain authorization from the United States 
Environmental Protection Agency (EPA) to administer the haz-
ardous waste program at the state level. State authorization 
is a rulemaking process through which EPA delegates the 
primary responsibility of implementing the RCRA hazardous 
waste program to individual states in lieu of EPA. This process 
ensures national consistency and minimum standards while 
providing flexibility to states in implementing rules. State RCRA 
programs must always be at least as stringent as the federal 
requirements. 

Since the beginning of the federal hazardous waste program, the 
State of Texas has continuously participated in the EPA's autho-
rization program. To maintain RCRA authorization, the commis-
sion must adopt regulations to meet the minimum standards of 
federal programs administered by EPA. Because the federal reg-
ulations undergo regular revision, the commission adopts new 
regulations periodically to meet the changing federal regulations. 

Texas received authorization of its hazardous waste "base pro-
gram" under the RCRA on December 26, 1984. Texas received 
authorization for revisions to its base hazardous waste program 
on February 17, 1987 (Clusters I and II). Texas submitted further 
revisions to its hazardous waste program and received final au-
thorization of those revisions on March 15, 1990, July 23, 1990, 
October 21, 1991, December 4, 1992, June 27, 1994, Novem-
ber 26, 1997, October 18, 1999, September 11, 2000, June 14, 
2005 (Clusters III - X), March 5, 2009 (Clusters XI - XV), and May 
7, 2012 (Clusters IX and XV - XVIII). 

The commission proposes in this rulemaking parts of RCRA Rule 
Clusters XIX, XX, and XXI that implement revisions to the fed-
eral hazardous waste program, which were made by EPA be-
tween July 1, 2008 and June 30, 2011. Both mandatory and op-
tional federal rule changes in these clusters are proposed to be 
adopted. Adoption of one of the federal rule changes is manda-
tory in order to maintain RCRA authorization. Although not nec-
essary in order to maintain authorization, EPA also recommends 
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that the optional federal rule changes be incorporated into the 
state rules. In addition, the commission proposes revisions to 
parts of previously adopted Clusters XIV, XV, XVI, and XVII that 
implement revisions requested by EPA to maintain authorization. 
Establishing equivalency with federal regulations will enable the 
State of Texas to operate all aspects of the federal hazardous 
waste program in lieu of the EPA. 

The commission also proposes revisions to Chapter 305 to clar-
ify requirements for financial capability reviews in conjunction 
with permit issuances, amendments, transfers, extensions, and 
renewals for hazardous waste management facilities and also 
to revise the timing of financial assurance submittals by new 
owners in conjunction with permit transfers for hazardous waste 
management facilities. 

All proposed rule changes are discussed further in the Section by 
Section Discussion portion of this preamble. Two corresponding 
rulemakings are published in this issue of the Texas Register and 
include changes to 30 TAC Chapter 335, Industrial Solid Waste 
and Municipal Hazardous Waste and 30 TAC Chapter 324, Used 
Oil Standards. 

Section by Section Discussion 

The commission proposes administrative changes throughout 
the proposed rulemaking to reflect the agency's current prac-
tices and to conform to Texas Register and agency guidelines. 
These proposed changes include correcting typographical, 
spelling, and grammatical errors. 

§305.50, Additional Requirements for an Application for a Haz-
ardous or Industrial Solid Waste Permit and for a Post-Closure 
Order 

The commission proposes to amend §305.50, by reorganizing 
existing requirements for financial assurance in subsection 
(a)(4)(B) - (D) into subsection (a)(4)(B). The reorganization of 
information would make it easier to understand the information 
requirements for financial capability reviews. Existing subpara-
graphs (E) - (G) are proposed to be relettered to reflect the 
elimination of subparagraphs (C) and (D). 

§305.64, Transfer of Permits 

The commission proposes to amend §305.64(g), to require new 
owners and operators of hazardous waste management facili-
ties to provide acceptable financial assurance before the date 
that a permit modification is issued authorizing the transfer of 
the permit to the new owner or operator. This change is pro-
posed to reduce the potential for the State of Texas to have to 
take on the obligation to pay for proper closure, post-closure or 
corrective action for a site lacking financial assurance. Exist-
ing rules require a new permittee to provide financial assurance 
within six months of a change in ownership or operational con-
trol with the previous owner maintaining financial assurance until 
the new permittee does so. This requirement does not change. 
An additional requirement is added that the new owner or op-
erator must provide acceptable financial assurance before the 
modification transferring the permit will be issued. Collectabil-
ity under certain financial assurance mechanisms is not assured 
once a permit has been transferred. For example, insurance 
companies have claimed that a transferor has no insurable in-
terest once a facility has been sold and the permit transferred. 
In addition, prior owners of hazardous waste management facili-
ties sometimes rely on TCEQ to aggressively pursue recalcitrant 
new owners to provide financial assurance in order to obtain re-

lease of the old owner's financial assurance mechanism rather 
than establishing a remedy in the sales contract. 

This proposed change would make the timing requirements re-
garding new financial assurance for hazardous waste manage-
ment facilities more consistent with other programs at TCEQ. 
For instance, financial assurance for underground injection con-
trol (UIC) wells must be provided by the date of the permit trans-
fer. Since many underground injection control wells are owned in 
combination with hazardous waste management facilities, trans-
fer of a portion of the financial assurance is already provided by 
the date of the permit transfer. In addition, language is being re-
vised to clarify that the previous owner or operator must submit a 
request to the executive director in order for the executive direc-
tor to allow termination of the financial assurance mechanism. 

§305.69, Solid Waste Permit Modification at the Request of the 
Permittee 

The commission proposes to amend §305.69(d)(2) to correct the 
reference to the title of 30 TAC §39.11 to Text of Public Notice. 

The commission proposes to add §305.69(d)(7) to clarify that the 
notice requirements of §305.69 do not apply to industrial or haz-
ardous waste facility permits that are declared administratively 
complete on or after September 1, 1999. 

The commission also proposes to amend §305.69(k), Appendix 
I (C)(6) to correct a reference from §335.164(10) to §335.164(8). 
Due to renumbering of §335.164 in a previous rulemaking, the 
correct citation is §335.164(8). 

The commission also proposes to amend §305.69(k), Appen-
dix I (C)(7)(b) to correct a reference from §335.165(11) to 
§335.165(13). Due to renumbering of §335.165 in a previous 
rulemaking, the correct citation is §335.165(13). 

The commission also proposes to amend §305.69(k), Appendix I 
(C)(8)(a) to correct a reference to §335.165(9)(B). Due to renum-
bering of §335.165 in a previous rulemaking, the correct citation 
should be §335.165(11)(B). 

The commission proposes to amend §305.69(k), Appendix I 
(G)(5)(c) to correct a typographical error. 

§305.122, Characteristics of Permits 

The commission proposes to amend §305.122(b) to conform to 
federal regulations promulgated in the March 18, 2010, issue of 
the Federal Register (75 FR 12989). The amendment would re-
instate a missing sentence which was inadvertently omitted by 
EPA. The proposed rule would allow certain changes to permits 
for cause, such as, modification, revocation and reissuance, or 
termination. It would also allow modification to a permit upon re-
quest of a permittee. Such changes must be consistent with ap-
plicable federal regulations. The paragraph and subparagraphs 
in the subsection have been renumbered and relettered accord-
ingly. This amendment is recommended by EPA to be adopted 
into state rules, but is not required to maintain RCRA authoriza-
tion. 

§305.176, Integration with Maximum Achievable Control Tech-
nology (MACT) Standards 

The commission proposes new §305.176 to increase the options 
to integrate air quality standards into a RCRA hazardous waste 
permit. The new language would conform to federal regulations 
previously promulgated in the October 12, 2005, issue of the 
Federal Register (70 FR 59402). The proposed new section 
does not set or impose new air quality standards. The Haz-

37 TexReg 7872 October 5, 2012 Texas Register 



ardous Waste Combustion MACT regulations are multi-media 
regulations at the federal and state level, affecting both air qual-
ity and hazardous waste management. The TCEQ has already 
adopted certain parts of 40 Code of Federal Regulations (CFR) 
Part 63, Subpart EEE (i.e., the Hazardous Waste Combustion 
MACT rules) prior to this rulemaking under Chapter 305 and air 
quality regulations at 30 TAC Chapter 113, Standards of Perfor-
mance for Hazardous Air Pollutants and for Designated Facili-
ties and Pollutants. This proposed rulemaking would incorporate 
integration options with MACT standards for hazardous waste 
incinerators in Chapter 305, Subchapter I. In a previous rule-
making, an amendment regarding the integration options with 
MACT standards was adopted into §305.572 for boilers and in-
dustrial furnaces. Conforming language is proposed in §305.176 
to adopt by reference 40 CFR §270.235, Options for Incinera-
tors, Cement Kilns, Lightweight Aggregate Kilns, Solid Fuel Boil-
ers, Liquid Fuel Boilers and Hydrochloric Acid Production Fur-
naces to Minimize Emissions from Startup, Shutdown, and Mal-
function Events. The proposed addition of §305.176 would pro-
vide greater flexibility by allowing operators of incinerators the 
same integration options with MACT standards as operators of 
boilers and industrial furnaces in §305.572. 

Fiscal Note: Costs to State and Local Government 

Nina Chamness, Analyst, Strategic Planning and Assessment, 
has determined that, for the first five-year period the proposed 
rules are in effect, no significant fiscal implications are antici-
pated for the agency as a result of administration or enforcement 
of the proposed rules. The proposed rules are not expected to 
have a significant fiscal impact on state agencies or units of local 
government since they do not typically own or operate hazardous 
waste facilities. 

The proposed rules are part of a comprehensive rule package 
implementing RCRA requirements involving proposed changes 
to several chapters of 30 TAC. This fiscal note applies only to 
the proposed changes to Chapter 305 which includes adoption 
by reference of federal rule changes to the RCRA hazardous 
waste program that were adopted by EPA from July 2008 through 
July 2011. One of the proposed rule changes to Chapter 305 is 
to incorporate final National Emission Standards for Hazardous 
Air Pollutants (NESHAP) for hazardous waste combustors into 
Chapter 305. These standards were adopted into Chapter 335 
in the last RCRA rule project, and therefore, are currently in 
place. These standards implemented Clean Air Act, §112(d) 
by requiring hazardous waste combustors to meet hazardous 
air pollutants emission standards reflecting the performance of 
the MACT. Section 305.176 is proposed to be added to include 
this incorporation by reference; and make corrections and/or up-
dates to several sections in Chapter 305 that do not change the 
content of the rule. 

Separate from EPA amendments, the proposed rules also in-
clude a specific revision to the financial assurance requirements 
for industrial and hazardous waste permits. The proposed 
amendment to §305.64(g) would require that financial assurance 
be provided by a new permittee prior to a permit modification for 
transfer being issued rather than allowing the new permittee up 
to six months to provide the financial assurance. This financial 
assurance change is needed to ensure that a permitted haz-
ardous waste facility will have financial assurance at all times 
after a permit modification transferring the permit to a new owner 
or operator is issued. It is not certain that all financial assurance 
mechanisms would provide coverage for a seller after the facility 
is sold and the permit transferred under the existing regulations. 

In addition, failure of the buyer and seller to agree upon this 
detail in sales agreements sometimes results in demands of the 
seller for the agency to pursue the buyer for failure to provide 
its own financial assurance and allow the seller's financial 
assurance to be released. The rule package also includes a 
reorganization of existing requirements for financial assurance 
in §305.50. The reorganization of information would make it 
easier to understand the information requirements for financial 
capability reviews. 

In general, the proposed rules are not expected to have a sig-
nificant fiscal impact on governmental entities. State agencies 
or units of local government do not typically own or operate haz-
ardous waste facilities. 

Public Benefits and Costs 

Nina Chamness also determined that for each year of the first 
five years the proposed rules are in effect, the public benefit an-
ticipated from the changes seen in the proposed rules will be 
protection of the environment and public safety through greater 
clarity and continued consistency with federal regulations con-
cerning NESHAP provisions. 

In general, the proposed rules are not expected to have a sig-
nificant fiscal impact on individuals. Individuals do not typically 
own or operate hazardous waste facilities. 

The proposed rules are not expected to have a significant fiscal 
impact on large businesses that own or operate hazardous 
waste facilities. There are approximately 180 permitted haz-
ardous waste treatment, storage, or disposal facilities statewide. 
The proposed rules incorporate final NESHAP for hazardous 
waste combustors into Chapter 305. These standards were 
adopted into Chapter 335 in the last RCRA rulemaking project, 
and therefore, are currently in place. The proposed rules main-
tain consistency regarding emissions standards. The proposed 
rules would also require that financial assurance be provided 
by a new permittee prior to a permit modification for transfer 
being issued rather than allowing the new permittee up to six 
months to provide the financial assurance. The cost of financial 
assurance is based on estimated facility closure costs, and the 
cost of most financial assurance mechanisms range from 2% 
to 5% of facility closure costs per year. Currently, the lowest 
amount of financial assurance is $30,000 per year and the 
highest amount is $120 million per year. Sellers of hazardous 
waste facilities would save money since they would not be 
required to provide financial assurance for the six-month period 
after the sale of their facility. The amount of any savings would 
vary widely and depend on the characteristics of the expiring 
financial assurance. Purchasers of hazardous waste facilities, 
on the other hand, could incur increased costs similar in amount 
to the savings by the sellers. 

Small Business and Micro-Business Assessment 

No adverse fiscal implications are anticipated for small or micro-
businesses as a result of the proposed rules. Very few small 
or micro-businesses generate hazardous waste in large enough 
quantities to be affected by the rulemaking. 

Small Business Regulatory Flexibility Analysis 

The commission has reviewed this proposed rulemaking and de-
termined that a small business regulatory flexibility analysis is not 
required because the proposed rules are required to protect the 
environment, to comply with federal regulations, and because 
the rulemaking does not materially affect a small business for 
the first five years the proposed rules are in effect. 
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Local Employment Impact Statement 

The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rules do not adversely affect a lo-
cal economy in a material way for the first five years that the 
proposed rules are in effect. 

Draft Regulatory Impact Analysis Determination 

The commission reviewed the proposed rulemaking in light of the 
regulatory analysis requirements of Texas Government Code, 
§2001.0225, and determined that the rulemaking is not subject to 
Texas Government Code, §2001.0225 because it does not meet 
the definition of a "major environmental rule" as defined in that 
statute. Although the intent of the rulemaking is to protect the en-
vironment and reduce the risk to human health from environmen-
tal exposure, the rulemaking is not a major environmental rule 
because it will not adversely affect in a material way the econ-
omy, a sector of the economy, productivity, competition, jobs, the 
environment, or the public health and safety of the state or a sec-
tor of the state. There is no adverse effect in a material way on 
the economy, a sector of the economy, productivity, competition, 
or jobs of the state or a sector of the state from those revisions 
under 42 United States Code (USC), §6926(g), which already 
imposes the more stringent federal requirements on the regu-
lated community under the Hazardous and Solid Waste Amend-
ments of 1984. Likewise, there is no adverse effect in a mate-
rial way on the economy, a sector of the economy, productivity, 
competition, or jobs of the state or a sector of the state from 
those revisions outside 42 USC, §6926(g), because either the 
changes are not substantive, the changes move forward com-
pliance with financial assurance requirements without changing 
those requirements, or the regulated community benefits from 
the greater flexibility and reduced compliance burden. The reg-
ulated community must comply with the more stringent federal 
requirements beginning on the effective date of the federal reg-
ulations. Because the regulated community is already required 
to comply with the more stringent federal rules, equivalent state 
rules would not cause any adverse effects. There is no adverse 
effect in a material way on the environment, or the public health 
and safety of the state or a sector of the state because the rule-
making is designed to protect the environment, the public health, 
and the public safety of the state and all sectors of the state. Be-
cause the rulemaking does not have an adverse material impact 
on the economy, the rulemaking does not meet the definition of 
a major environmental rule. Furthermore, the rulemaking does 
not meet any of the four applicability requirements listed in Texas 
Government Code, §2001.0225(a). First, the rulemaking does 
not exceed a standard set by federal law. The commission must 
meet the minimum standards and mandatory requirements of 
the federal program to maintain authorization of the state haz-
ardous waste program. The other changes do not alter substan-
tive requirements although various changes may increase flexi-
bility for the regulated community and move forward compliance 
deadlines. Second, although the rulemaking contains some re-
quirements that are more stringent than existing state rules, fed-
eral law requires the commission to promulgate rules that are as 
stringent as federal law for the commission to maintain authoriza-
tion of the state hazardous waste program. Third, the rulemak-
ing does not exceed a requirement of a delegation agreement 
or contract between the state and an agency or representative 
of the federal government, where the delegation agreement or 
contract is to implement a state and federal program. On the 
contrary, the commission must undertake the waste program. 
And fourth, the rulemaking does not seek to adopt a rule solely 

under the general powers of the agency instead of under a spe-
cific state law. The commission proposes this rulemaking under 
Texas Water Code, §5.103 and §5.105 and under Texas Health 
and Safety Code, §361.017 and §361.024. 

The commission solicits public comment on the draft regulatory 
impact analysis determination. Written comments may be sub-
mitted to the contact person at the address listed under the Sub-
mittal of Comments section of this preamble. 

Takings Impact Assessment 

The commission evaluated the rulemaking and performed an 
assessment of whether Texas Government Code, Chapter 
2007 applies. The commission's assessment indicates that 
Texas Government Code, Chapter 2007 does not apply to the 
rulemaking because this action is reasonably taken to fulfill 
an obligation mandated by federal law; therefore, this action 
is exempt under Texas Government Code, §2007.003(b)(4). 
The specific purpose of the rulemaking is to maintain state 
RCRA authorization by adopting state hazardous waste rules 
that are equivalent to the federal regulations. The rulemaking 
substantially advances this purpose by adopting rules that 
incorporate and refer to the federal regulations. Promulgation 
and enforcement of the rules is not a statutory or constitutional 
taking of private real property. Specifically, the rulemaking does 
not affect a landowner's rights in private real property because 
this rulemaking does not constitutionally burden the owner's 
right to property, does not restrict or limit the owner's right to 
property, and does not reduce the value of property by 25% or 
more beyond that which would otherwise exist in the absence 
of the regulations. The rulemaking seeks to meet the minimum 
standards of federal RCRA regulations that are already in place. 
42 USC, §6926(g) imposes on the regulated community any 
federal requirements that are more stringent than current state 
rules. The regulated community must already have complied 
with the more stringent federal requirements as of the effective 
date of the federal regulations. Because the regulated com-
munity is already required to comply with the more stringent 
federal regulations, promulgating equivalent state rules does not 
burden, restrict, or limit the owner's right to property and does 
not reduce the value of property by 25% or more. Likewise, the 
regulated community is not unduly burdened by those revisions 
providing greater flexibility, reduced recordkeeping, reporting, 
inspection, and sampling requirements. 

Consistency with the Coastal Management Program 

The commission reviewed the proposed rulemaking and found 
that the proposal is subject to the Texas Coastal Management 
Program (CMP) in accordance with the Coastal Coordination 
Act, Texas Natural Resources Code, §§33.201 et seq., and 
therefore must be consistent with all applicable CMP goals 
and policies. The commission conducted a consistency de-
termination for the proposed rules in accordance with Coastal 
Coordination Act Implementation Rules, 31 TAC §505.22 and 
found the proposed rulemaking is consistent with the applicable 
CMP goals and policies. The CMP goal applicable to the 
rulemaking is to protect, preserve, restore, and enhance the di-
versity, quality, quantity, functions, and values of coastal natural 
resource areas (CNRAs). Applicable policies are construction 
and operation of solid waste treatment, storage, and disposal 
facilities, such that new solid waste facilities and areal expan-
sions of existing solid waste facilities shall be sited, designed, 
constructed, and operated to prevent releases of pollutants that 
may adversely affect CNRAs and, at a minimum, comply with 
standards established under the Solid Waste Disposal Act, 42 
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USC, §§6901 et seq. Promulgation and enforcement of these 
rules are consistent with the applicable CMP goals and policies 
because the proposed rulemaking would update and enhance 
the commission's rules concerning hazardous waste facilities. 
In addition, the rules would not violate any applicable provisions 
of the CMP's stated goals and policies. 

Written comments on the consistency of this rulemaking may be 
submitted to the contact person at the address listed under the 
Submittal of Comments section of this preamble. 

Submittal of Comments 

Written comments may be submitted to Charlotte Horn, MC 
205, Office of Legal Services, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087, 
or faxed to (512) 239-4808. Electronic comments may be 
submitted at: http://www5.tceq.texas.gov/rules/ecomments/. 
File size restrictions may apply to comments being submitted 
via the eComments system. All comments should reference 
Rule Project Number 2012-038-335-WS. The comment period 
closes November 5, 2012. Copies of the proposed rule-
making can be obtained from the commission's Web site at 
http://www.tceq.texas.gov/nav/rules/propose_adopt.html. For 
further information, please contact Cynthia Palomares, P.G., 
P.E., Industrial and Hazardous Waste Permits Section, (512) 
239-6079, MC-130, P.O. Box 13087, Austin, Texas 78711-3087. 

SUBCHAPTER C. APPLICATION FOR 
PERMIT OR POST-CLOSURE ORDER 
30 TAC §305.50 
Statutory Authority 

The amendment is proposed under Texas Water Code (TWC), 
§5.103 (relating to Rules) and TWC, §5.105 (relating to Gen-
eral Policy) which provide the commission with the authority to 
adopt any rules necessary to carry out its powers and duties 
under the provisions of the TWC or other laws of this state; 
and under Texas Health and Safety Code (THSC), §361.017 
(relating to Commission's Jurisdiction: Industrial Solid Waste 
and Hazardous Municipal Waste), THSC, §361.085 (relating to 
Financial Assurance and Disclosure by Permit Applicant), and 
THSC, §361.024 (relating to Rules and Standards) which autho-
rize the commission to regulate industrial solid waste and haz-
ardous waste and to adopt rules consistent with the general in-
tent and purposes of the THSC. 

The proposed amendment implements THSC, Chapter 361. 

§305.50. Additional Requirements for an Application for a Haz-
ardous or Industrial Solid Waste Permit and for a Post-Closure Order. 

(a) Unless otherwise stated, an application for a permit to 
store, process, or dispose of solid waste must meet the following 
requirements. 

(1) One original and three copies of the permit application 
shall be submitted on forms provided by or approved by the executive 
director and shall be accompanied by a like number of originals and 
copies of all required exhibits. 

(2) Plans and specifications for the construction and op-
eration of the facility and the staffing pattern for the facility shall be 
submitted, including the qualifications of all key operating personnel. 
Also to be submitted is the closing plan for the solid waste storage, 
processing, or disposal facility. The information provided must be suf-
ficiently detailed and complete to allow the executive director to as-
certain whether the facility will be constructed and operated in com-

pliance with all pertinent state and local air, water, public health, and 
solid waste statutes. Also to be submitted are listings of sites owned, 
operated, or controlled by the applicant in the State of Texas. For pur-
poses of this section, the terms "permit holder" and "applicant" include 
each member of a partnership or association and, with respect to a cor-
poration, each officer and the owner or owners of a majority of the 
corporate stock, provided such partner or owner controls at least 20% 
of the permit holder or applicant and at least 20% of another business 
which operates a solid waste management facility. 

(3) Any other information as the executive director may 
deem necessary to determine whether the facility and the operation 
thereof will comply with the requirements of the Texas Solid Waste 
Disposal Act (TSWDA) and Chapter 335 of this title (relating to Indus-
trial Solid Waste and Municipal Hazardous Waste), shall be included, 
including, but not limited to, the information set forth in the TSWDA, 
§4(e)(13). 

(4) An application for a permit, permit amendment, or per-
mit modification to store, process, or dispose of hazardous waste is 
subject to the following requirements, as applicable. 

(A) In the case of an application for a permit to store, 
process, or dispose of hazardous waste, the application shall also con-
tain any additional information required by 40 Code of Federal Reg-
ulations (CFR) §§270.13 - 270.27 (as amended though July 14, 2006 
(71 Federal Register 40254)), except that closure cost estimates shall 
be prepared in accordance with 40 CFR §264.142(a)(1), (3), and (4), as 
well as §37.131 of this title (relating to Annual Inflation Adjustments 
to Closure Cost Estimates), §37.141 of this title (relating to Increase 
in Current Cost Estimate), and §335.178 of this title (relating to Cost 
Estimate for Closure). 

(B) An application for a permit to store, process, or dis-
pose of hazardous waste shall also contain financial information suffi-
cient to demonstrate to the satisfaction of the executive director that the 
applicant has sufficient financial resources to operate and close the fa-
cility in a safe manner [and] in compliance with the permit and all appli-
cable rules as well as[, including, but not limited to,] how an applicant 
intends to obtain financing for construction of the facility[, and to close 
the facility properly]. Financial information necessary [submitted] to 
satisfy this subparagraph shall be as follows: [meet the requirements 
of subparagraph (C) or (D) of this paragraph.] 

(i) For publicly traded entities: 

(I) copies of the most recent two Securities and 
Exchange Commission Form 10-Ks; 

(II) a copy of the Securities and Exchange Com-
mission Form 10-Q for the most recent quarter; 

(III) a statement signed by an authorized signa-
tory consistent with §305.44(a) of this title (relating to Signatories to 
Applications) explaining in detail how the applicant demonstrates suf-
ficient financial resources to construct, safely operate, properly close, 
and provide adequate liability coverage for the facility. This statement 
must also address how the applicant intends to comply with the finan-
cial assurance requirements for closure, post-closure, corrective action, 
and liability coverage consistent with Chapter 37, Subchapter P of this 
title (relating to Financial Assurance for Hazardous and Nonhazardous 
Industrial Solid Waste Facilities); and 

(IV) estimates of capital costs for expansion 
and/or construction if the application encompasses facility expansion, 
capacity expansion, or new construction; or 

(ii) For privately held entities with audited financial 
statements for either of the most recent two fiscal years: 
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(I) complete copies of the audited financial state-
ments for each of the most recent two fiscal years if audits have been 
performed in each year. If an audit has not been completed for one of 
the previous two years, a complete copy of the fiscal year end financial 
statement and federal tax return may be substituted in lieu of the audit 
not performed. The tax return must be certified by original signature of 
an authorized signatory as being a "true and correct copy of the return 
filed with the Internal Revenue Service." Financial statements shall be 
prepared consistent with generally accepted accounting principles and 
include          
to the financial statement, and accountant's opinion letter; 

(II) a complete copy of the most current quar-
terly financial statement prepared consistent with generally accepted 
accounting principles; 

(III) a written statement detailing the informa-
tion that would normally be found in Securities and Exchange Com-
mission's Form 10-K including descriptions of the business and its op-
erations; identification of any affiliated relationships; credit agreements 
and terms; any legal proceedings involving the applicant; contingent li-
abilities; and significant accounting policies; 

(IV) estimates of capital costs for expansion 
and/or construction if the application encompasses facility expansion, 
capacity expansion, or new construction; and 

(V) a statement signed by an authorized signa-
tory consistent with §305.44(a) of this title explaining in detail how 
the applicant demonstrates sufficient financial resources to construct, 
safely operate, properly close, and provide adequate liability coverage 
for the facility. This statement must also address how the applicant 
intends to comply with the financial assurance requirements for clo-
sure, post-closure, corrective action, and liability coverage in accor-
dance with Chapter 37, Subchapter P of this title; or 

(iii) For privately held entities without audited fi-
nancial statements for either of the two most recent fiscal years, or en-
tities choosing not to provide the information provided in clauses (i), 
(ii), or (iv) of this subparagraph: 

(I) a financial plan sufficiently detailed to clearly 
demonstrate that the applicant will be in a position to readily secure fi-
nancing for construction, operation, and closure if the permit is issued. 
The submitted financial plan must be accompanied by original letters 
of opinion from two financial experts, not otherwise employed by the 
applicant, who have the demonstrated ability to either finance the fa-
cility or place the required financing. The opinion letters must certify 
that the financial plan is reasonable; certify that financing is obtainable 
within 180 days of final administrative and judicial disposition of the 
permit application; and include the time schedule contingent upon per-
mit finality for securing the financing. Only one opinion letter from a 
financial expert, not otherwise employed by the applicant, is required 
if the letter renders a firm commitment to provide all the necessary fi-

 

a balance sheet, income statement, cash flow statement, notes

nancing;

(II) a written detail of the annual operating costs 
of the facility and a projected cash flow statement including the period 
of construction and first two years of operation. The cash flow state-
ment must demonstrate the financial resources to meet operating costs, 
debt service, and financial assurance for closure, post-closure care, and 
liability coverage requirements. A list of the assumptions made to fore-
cast cash flow shall also be provided; 

(III) a statement addressing how the applicant in-
tends to comply with the financial assurance requirements for closure, 
post-closure, corrective action, and liability coverage in accordance 
with Chapter 37, Subchapter P of this title; and 

(IV) estimates of capital costs for expansion 
and/or construction if the application encompasses facility expansion, 
capacity expansion, or new construction; or 

(iv) For applicants possessing a resolution from a 
governing body approving or agreeing to approve the issuance of bonds 
for the purpose of satisfying the financial assurance requirements of this 
subparagraph: 

(I) a statement signed by an authorized signatory 
consistent with §305.44(a) of this title explaining in detail how the ap-
plicant demonstrates sufficient financial resources to construct, safely 
operate, properly close, and provide adequate liability coverage for the 
facility. This statement must also address how the applicant intends to 
comply with the financial assurance requirements for closure, post-clo-
sure, corrective action, and liability coverage consistent with Chapter 
37, Subchapter P of this title; 

(II) a certified copy of the resolution; and 

(III) certification by the governing body of pas-
sage of the resolution. 

[(C) For applicants possessing a resolution from a gov-
erning body approving or agreeing to approve the issuance of bonds 
for the purpose of satisfying the financial assurance requirements of 
subparagraph (B) of this paragraph, submission of the following infor-
mation will be an adequate demonstration:] 

[(i) a statement signed by an authorized signatory in 
accordance with §305.44(a) of this title (relating to Signatories to Ap-
plications) explaining in detail how the applicant demonstrates suffi-
cient financial resources to construct, safely operate, properly close, 
and provide adequate liability coverage for the facility. This statement 
must also address how the applicant intends to comply with the finan-
cial assurance requirements for closure, post-closure, corrective action, 
and liability coverage in accordance with Chapter 37, Subchapter P of 
this title (relating to Financial Assurance for Hazardous and Nonhaz-
ardous Industrial Solid Waste Facilities);] 

[(ii) a certified copy of the resolution; and] 

[(iii) certification by the governing body of passage 
of the resolution.] 

[(D) For all applicants not meeting the requirements of 
subparagraph (C) of this paragraph, financial information submitted to 
satisfy the requirements of subparagraph (B) of this paragraph must in-
clude the applicable items listed under clauses (i) - (vii) of this subpara-
graph. Financial statements required under clauses (ii) and (iii) of this 
subparagraph shall be prepared in accordance with generally accepted 
accounting principles and include a balance sheet, income statement, 
cash flow statement, notes to the financial statements, and accountant's 
opinion letter:] 

[(i) a statement signed by an authorized signatory in 
accordance with §305.44(a) of this title explaining in detail how the ap-
plicant demonstrates sufficient financial resources to construct, safely 
operate, properly close, and provide adequate liability coverage for the 
facility. This statement must also address how the applicant intends to 
comply with the financial assurance requirements for closure, post-clo-
sure, corrective action, and liability coverage in accordance with Chap-
ter 37, Subchapter P of this title;] 

[(ii) for applicants for which audited financial state-
ments have been prepared the previous two or more years, the follow-
ing financial statements:] 

[(I) audited financial statements for the previous 
two years; and] 
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[(II) the most current quarterly financial state-
ment prepared according to generally accepted accounting principles;] 

[(iii) for applicants for which audited financial state-
ments have not been prepared the previous two or more years, the fol-
lowing copies of tax returns and financial statements:] 

[(I) copies of tax returns for the previous two 
years, each certified by original signature of an authorized signatory 
as being a "true and correct copy of the return filed with the Internal 
Revenue Service";] 

[(II) financial statements for the previous two 
years; and] 

[(III) additionally, an audited financial statement 
for the most recent fiscal year;] 

[(iv) for publicly traded companies, copies of Secu-
rities and Exchange Commission Form 10-K for the previous two years 
and the most current Form 10-Q;] 

[(v) for privately-held companies, written disclo-
sure of the information that would normally be found in Securities and 
Exchange Commission Form 10-K including, but not limited to, the 
following:] 

[(I) descriptions of the business and its opera-
tions;] 

[(II) identification of any affiliated relation-
ships;] 

[(III) credit agreements and terms;] 

[(IV) any legal proceedings involving the appli-
cant;] 

[(V) contingent liabilities; and] 

[(VI) significant accounting policies;] 

[(vi) for applications encompassing facility expan-
sion, capacity expansion, or new construction, estimates of capital costs 
for expansion and/or construction;] 

[(vii) if an applicant cannot or chooses not to 
demonstrate sufficient financial resources through submittal of the 
financial documentation specified in clauses (i) - (v) of this subpara-
graph and who must or chooses to obtain additional financing through 
a new stock offering or new debt issuance for facility expansion, ca-
pacity expansion, or new construction; and for safe operation, proper 
closure, and adequate liability coverage, the following information:] 

[(I) a financial plan sufficiently detailed to 
clearly demonstrate that the applicant will be in a position to readily 
secure financing for construction, operation, and closure if the permit 
is issued. The submitted financial plan must be accompanied by 
original letters of opinion from two financial experts, not otherwise 
employed by the applicant, who have the demonstrated ability to either 
finance the facility or place the required financing. The opinion letters 
must certify that the financial plan is reasonable; certify that financing 
is obtainable within 180 days of final administrative and judicial 
disposition of the permit application; and include the time schedule 
contingent upon permit finality for securing the financing. Only one 
opinion letter from a financial expert, not otherwise employed by 
the applicant, is required if the letter renders a firm commitment to 
provide all the necessary financing; and] 

[(II) written detail of the annual operating costs 
of the facility and a projected cash flow statement including the period 
of construction and first two years of operation. The cash flow state-

ment must demonstrate the financial resources to meet operating costs, 
debt service, and financial assurance for closure, post-closure care, and 
liability coverage requirements. A list of the assumptions made to fore-
cast cash flow shall also be provided.] 

(C) [(E)] If any of the information required to be dis-
closed under subparagraph (B) [(D)] of this paragraph would be con-
sidered confidential under applicable law, the information shall be pro-
tected accordingly. During hearings on contested applications, disclo-
sure of confidential information may be allowed only under an appro-
priate protective order. 

(D) [(F)] An application for a modification or amend-
ment of a permit that includes a capacity expansion of an existing 
hazardous waste management facility must also contain information 
provided by a Texas licensed professional geoscientist or licensed pro-
fessional engineer delineating all faults within 3,000 feet of the facil-
ity, together with a demonstration, unless previously demonstrated to 
the commission or the United States Environmental Protection Agency 
[EPA], that: 

(i) the fault has not experienced displacement 
within Holocene time, or if faults have experienced displacement 
within Holocene time, that no such faults pass within 200 feet of the 
portion of the surface facility where treatment, storage, or disposal of 
hazardous wastes will be conducted; and 

(ii) the fault will not result in structural instability of 
the surface facility or provide for groundwater movement to the extent 
that there is endangerment to human health or the environment. 

(E) [(G)] At any time after the effective date of the re-
quirements contained in Chapter 335, Subchapter F of this title (relating 
to Permitting Standards for Owners and Operators of Hazardous Waste 
Treatment, Storage, or Disposal Facilities), the executive director may 
require the owner or operator of an existing hazardous waste manage-
ment facility to submit that portion of his application containing the 
information specified in 40 CFR §§270.14 - 270.27. Any owner or op-
erator shall be allowed a reasonable period of time from the date of the 
request to submit the information. An application for a new hazardous 
waste management facility must be submitted at least 180 days before 
physical construction of the facility is expected to commence. 

(5) An application for a new hazardous waste landfill 
which is filed after January 1, 1986, must include an engineering report 
which evaluates the benefits, if any, associated with the construction 
of the landfill above existing grade at the proposed site, the costs 
associated with the above-grade construction, and the potential ad-
verse effects, if any, which would be associated with the above-grade 
construction. 

(6) An application for a new hazardous waste landfill, land 
treatment facility, or surface impoundment that is to be located in the 
apparent recharge zone of a regional aquifer must include a hydroge-
ologic report prepared by a Texas licensed professional geoscientist 
or licensed professional engineer documenting the potential effects, if 
any, on the regional aquifer in the event of a release from the waste 
containment system. 

(7) Engineering plans and specifications submitted as part 
of the permit application shall be prepared and sealed by a Texas li-
censed professional engineer who is currently registered as required 
by the Texas Engineering Practice Act. 

(8) After August 8, 1985, any Part B permit application 
submitted by an owner or operator of a facility that stores, processes, 
or disposes of hazardous waste in a surface impoundment or a land-
fill must be accompanied by information, reasonably ascertainable by 
the owner or operator, on the potential for the public to be exposed to 
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hazardous wastes or hazardous constituents through releases related to 
the unit. By August 8, 1985, owners and operators of a landfill or a 
surface impoundment who have already submitted a Part B application 
must submit the exposure information required by this paragraph. At a 
minimum, such information must address: 

(A) reasonably foreseeable potential releases from both 
normal operations and accidents at the unit, including releases associ-
ated with transportation to or from the unit; 

(B) the potential pathways of human exposure to haz-
ardous wastes or constituents resulting from documented releases; and 

(C) the potential magnitude and nature of the human ex-
posure resulting from such releases. 

(9) In the case of an application for a permit to store, 
process, or dispose of hazardous waste at a new hazardous waste 
management facility, or an application for amendment or modification 
of a solid waste management facility permit to provide for capacity 
expansion, the application shall also identify the nature of any known 
specific and potential sources, types, and volumes of waste to be 
stored, processed, or disposed of by the facility and shall identify any 
other related information the executive director may require. 

(10) In the case of an application for a permit to store, 
process, or dispose of hazardous waste at a new hazardous waste 
management facility, the application must also contain the following: 

(A) copies of any relevant land use plans, adopted in ac-
cordance with the Texas Local Government Code, Chapter 211, which 
were in existence before publication of the notice of intent to file a solid 
waste permit application or, if no notice of intent is filed, at the time 
the permit application is filed; 

(B) identification of the names and locations of indus-
trial and other waste-generating facilities within 1/2 mile of the facility 
in the case of an application for a permit for a new on-site hazardous 
waste management facility, and within one mile of the facility in the 
case of an application for a permit for a new commercial hazardous 
waste management facility; 

(C) the approximate quantity of hazardous waste gen-
erated or received annually at those facilities described under subpara-
graph (B) of this paragraph; 

(D) descriptions of the major routes of travel in the 
vicinity of the facility to be used for the transportation of hazardous 
waste to and from the facility, together with a map showing the 
land-use patterns, covering at least a five-mile radius from the bound-
aries of the facility; and 

(E) the information and demonstrations concerning 
faults described under paragraph (4)(D) [(4)(F)] of this subsection. 

(11) In the case of an application for a permit to store, 
process, or dispose of hazardous waste, the application shall also 
contain information sufficient to demonstrate to the satisfaction of the 
commission that a proposed hazardous waste landfill, areal expansion 
of such landfill, or new commercial hazardous waste land disposal 
unit is not subject to inundation as a result of a 100-year flood event. 
An applicant or any other party may not rely solely on floodplain 
maps prepared by the Federal Emergency Management Agency or a 
successor agency to determine whether a hazardous waste landfill, 
areal expansion of such landfill, or commercial hazardous waste land 
disposal unit is subject to such an inundation. 

(12) In the case of an application for a permit to store, 
process, or dispose of hazardous waste at a new commercial hazardous 
management facility, the application shall also contain the following: 

(A) information sufficient to demonstrate whether a 
burden will be imposed on public roadways by vehicles traveling to 
and from the facility, including, at a minimum: 

(i) the average gross weight of the various types and 
sizes of such vehicles to be used for transportation of hazardous waste; 

(ii) the average number of such vehicles which 
would travel the public roadways; and 

(iii) identification of the roads to be used by vehi-
cles traveling to and from the facility within a minimum radius of 2 
1/2 miles from the facility. Such identification must include the major 
highways nearest the facility, even if they are located outside the 2 1/2 
mile radius; 

(B) in addition to the requirements of subparagraph (A) 
of this paragraph, an applicant may submit a letter from the relevant 
agency of the state, county, or municipality which has the authority to 
regulate and maintain roads which states unequivocally that the roads to 
and from the facility are adequate for the loads to be placed on them by 
the proposed facility. Such letter will serve as prima facie evidence that 
the additional loads placed on the roadways caused by the operation of 
the facility would not constitute a burden and thus would not require 
that improvements be made to such roadways. Such letter does not, 
however, obviate the need to submit the information required under 
subparagraph (A) of this paragraph; 

(C) evidence sufficient to demonstrate that: 

(i) emergency response capabilities are available or 
will be available before the facility first receives waste, in the area in 
which the facility is located or proposed to be located, that has the abil-
ity to manage a reasonable worst-case emergency condition associated 
with the operation of the facility; such evidence may include, but is not 
limited to, the following: 

(I) in addition to the contingency plan required 
under 40 CFR §270.14(b)(7), provisions specifying procedures and 
timing of practice facility evacuation drills, where there is a possibility 
that evacuation of the facility could be necessary; 

(II) contracts with any private corporation, mu-
nicipality, or county to provide emergency response; 

(III) weather data which might tend to affect 
emergency response; 

(IV) a definition of worst-case emergencies, e.g., 
fires, explosions, the Texas Design Hurricane, or the Standard Project 
Hurricane; 

(V) a training program for personnel for response 
to such emergencies; 

(VI) identification of first-responders; 

(VII) identification of local or regional emer-
gency medical services and hospitals which have had hazardous 
materials training; 

(VIII) a pre-disaster plan, including drills; 

(IX) a mechanism for notifying all applicable 
government agencies when an incident occurs (i.e., Texas Commission 
on Environmental Quality, Texas Parks and Wildlife, General Land 
Office, Texas Department of State Health Services, and Texas Railroad 
Commission); 

(X) a showing of coordination with the local 
emergency planning committee and any local comprehensive emer-
gency management plan; and 
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(XI) any medical response capability which may 
be available on the facility property; or 

(ii) the applicant has secured bonding of sufficient 
financial assurance to fund the emergency response personnel and 
equipment determined to be necessary by the executive director to 
manage a reasonable worst-case emergency condition associated 
with the facility; such financial assurance may be demonstrated by 
providing information which may include, but is not limited to, the 
following: 

(I) long-term studies using an environmental 
model which provide the amount of damages for which the facility is 
responsible; and 

(II) costs involved in supplying any of the infor-
mation included in or satisfying any of the requirements of clause (i)(I) 
- (XI) of this subparagraph; 

(D) if an applicant does not elect to provide its own 
facilities or secure bonding to ensure sufficient emergency response 
capabilities in accordance with §335.183 of this title (relating to 
Emergency Response Capabilities Required for New Commercial 
Hazardous Waste Management Facilities), the applicant must provide 
prior to the time the facility first receives waste: 

(i) documentation showing agreements with the 
county and/or municipality in which the facility is located, or docu-
mentation showing agreements with an adjoining county, municipality, 
mutual aid association, or other appropriate entity such as professional 
organizations regularly doing business in the area of emergency and/or 
disaster response; or 

(ii) demonstration that a financial assurance mecha-
nism in the form of a negotiable instrument, such as a letter of credit, 
fully paid in trust fund, or an insurance policy, with the limitation 
that the funds can only be used for emergency response personnel and 
equipment and made payable to and for the benefit of the county gov-
ernment and/or municipal government in the county in which the facil-
ity is located or proposed to be located; and 

(E) a written statement signed by an authorized signa-
tory in accordance with §305.44(a) of this title explaining how the ap-
plicant intends to provide emergency response financial assurance to 
meet the requirements of subparagraph (C) or (D) of this paragraph; 
and 

(F) a summary of the applicant's experience in haz-
ardous waste management and in particular the hazardous waste 
management technology proposed for the application location, and, 
for any applicant without experience in the particular hazardous waste 
management technology, a conspicuous statement of that lack of 
experience. 

(13) An application for a boiler or industrial furnace burn-
ing hazardous waste at a facility at which the owner or operator uses 
direct transfer operations to feed hazardous waste from transport vehi-
cles (containers, as defined in 40 CFR §266.111) directly to the boiler 
or industrial furnace shall submit information supporting conformance 
with the standards for direct transfer provided by 40 CFR §266.111 
and §335.225 of this title (relating to Additional Standards for Direct 
Transfer). 

(14) The executive director may require a permittee or an 
applicant to submit information in order to establish permit conditions 
under §305.127(1)(B)(iii) and (4)(A) [§305.127(4)(A) and (1)(B)(iii)] 
of this title (relating to Conditions to be Determined for Individual Per-
mits). 

(15) If the executive director concludes, based on one or 
more of the factors listed in subparagraph (A) of this paragraph that 
compliance with the standards of 40 CFR Part 63, Subpart EEE alone 
may not be protective of human health or the environment, the execu-
tive director shall require the additional information or assessment(s) 
necessary to determine whether additional controls are necessary to en-
sure protection of human health and the environment. This includes 
information necessary to evaluate the potential risk to human health 
and/or the environment resulting from both direct and indirect expo-
sure pathways. The executive director may also require a permittee or 
applicant to provide information necessary to determine whether such 
an assessment(s) should be required. The executive director shall base 
the evaluation of whether compliance with the standards of 40 CFR 
Part 63, Subpart EEE alone is protective of human health or the en-
vironment on factors relevant to the potential risk from a hazardous 
waste combustion unit, including, as appropriate, any of the following 
factors: 

(A) particular site-specific considerations such as prox-
imity to receptors (such as schools, hospitals, nursing homes, day-care 
centers, parks, community activity centers, or other potentially sensi-
tive receptors), unique dispersion patterns, etc.; 

(B) identities and quantities of emissions of persistent, 
bioaccumulative, or toxic pollutants considering enforceable controls 
in place to limit those pollutants; 

(C) identities and quantities of nondioxin products of 
incomplete combustion most likely to be emitted and to pose significant 
risk based on known toxicities (confirmation of which should be made 
through emissions testing); 

(D) identities and quantities of other off-site sources of 
pollutants in proximity of the facility that significantly influence inter-
pretation of a facility-specific risk assessment; 

(E) presence of significant ecological considerations, 
such as the proximity of a particularly sensitive ecological area; 

(F) volume and types of wastes, for example wastes 
containing highly toxic constituents; 

(G) other on-site sources of hazardous air pollutants 
that significantly influence interpretation of the risk posed by the 
operation of the source in question; 

(H) adequacy of any previously conducted risk assess-
ment, given any subsequent changes in conditions likely to affect risk; 
and 

(I) such other factors as may be appropriate. 

(16) If, as the result of an assessment(s) or other informa-
tion, the executive director determines that conditions are necessary in 
addition to those required under 40 CFR Part 63, Subpart EEE, Parts 
264 or 266 to ensure protection of human health and the environment, 
including revising emission limits, he/she shall include those terms and 
conditions in a Resource Conservation and Recovery Act permit for a 
hazardous waste combustion unit. 

(b) An application specifically for a post-closure permit or for 
a post-closure order for post-closure care must meet the following re-
quirements, as applicable. 

(1) An application for a post-closure permit or a post-clo-
sure order shall contain information required by 40 CFR §270.14(b)(1), 
(4) - (6), (11), (13), (14), (18), and (19), (c), and (d), and any addi-
tional information that the executive director determines is necessary 
from 40 CFR §§270.14, 270.16 - 270.18, 270.20, or 270.21, except that 
closure cost estimates shall be prepared in accordance with 40 CFR 
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§264.142(a)(1), (3), and (4), as well as §§37.131, 37.141, 335.127, and 
335.178 of this title. 

(2) An application for a post-closure order shall also con-
tain financial information sufficient to demonstrate to the satisfaction 
of the executive director that the applicant has sufficient financial re-
sources to operate the facility in a safe manner and in compliance with 
the post-closure order and all applicable rules. Financial information 
submitted to satisfy this paragraph shall meet the requirements of Chap-
ter 37, Subchapter P of this title. 

(3) An application for a post-closure order or for a post-clo-
sure permit must also contain any other information as the executive 
director may deem necessary to determine whether the facility and the 
operation thereof will comply with the requirements of the TSWDA 
and Chapter 335 of this title including, but not limited to, the informa-
tion set forth in TSWDA, §361.109. 

(4) The executive director may require an applicant for a 
post-closure order to submit information in order to establish condi-
tions under §305.127(4)(A) of this title. 

(5) An application for a post-closure order or for a post-
closure permit shall also contain the information listed in §305.45(a)(1) 
of this title (relating to Contents of Application for Permit). 

(6) All engineering and geoscientific information submit-
ted to the agency shall be prepared by, or under the supervision of, a li-
censed professional engineer or licensed professional geoscientist, and 
shall be signed, sealed, and dated by qualified professionals as required 
by the Texas Engineering Practice Act and the Texas Geosciences Prac-
tice Act and the licensing and registration boards under these acts. 

(7) One original and three copies of an application for a 
post-closure permit or for a post-closure order shall be submitted on 
forms provided by, or approved by, the executive director and shall be 
accompanied by a like number of originals and copies of all required 
exhibits. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 21, 

2012. 
TRD-201205006 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 239-0779 

SUBCHAPTER D. AMENDMENTS, 
RENEWALS, TRANSFERS, CORRECTIONS, 
REVOCATION, AND SUSPENSION OF 
PERMITS 
30 TAC §305.64, §305.69 
Statutory Authority 

The amendments are proposed under Texas Water Code (TWC), 
§5.103 (relating to Rules) and TWC, §5.105 (relating to Gen-
eral Policy) which provide the commission with the authority to 
adopt any rules necessary to carry out its powers and duties 

under the provisions of the TWC or other laws of this state; 
and under Texas Health and Safety Code (THSC), §361.017 
(relating to Commission's Jurisdiction: Industrial Solid Waste 
and Hazardous Municipal Waste), THSC, §361.085 (relating to 
Financial Assurance and Disclosure by Permit Applicant), and 
THSC, §361.024 (relating to Rules and Standards) which autho-
rize the commission to regulate industrial solid waste and haz-
ardous waste and to adopt rules consistent with the general in-
tent and purposes of the THSC. 

The proposed amendments implement THSC, Chapter 361. 

§305.64. Transfer of Permits. 

(a) A permit is issued in personam and may be transferred only 
upon approval of the commission. No transfer is required for a corpo-
rate name change, as long as the secretary of state can verify that a 
change in name alone has occurred. An attempted transfer is not effec-
tive for any purpose until actually approved by the commission. 

(b) Except as provided otherwise in subsection (g) of this sec-
tion, either the transferee or the permittee shall submit to the executive 
director an application for transfer at least 30 days before the proposed 
transfer date. The application shall contain the following: 

(1) the name and address of the transferee; 

(2) date of proposed transfer; 

(3) if the permit requires financial responsibility, the 
method by which the proposed transferee intends to assume or provide 
financial responsibility, including proof of such financial responsibility 
to become effective when the transfer becomes effective; 

(4) a fee of $100 to be applied toward the processing of the 
application, as provided in §305.53(a) of this title (relating to Applica-
tion Fee); 

(5) a sworn statement that the application is made with the 
full knowledge and consent of the permittee if the transferee is filing 
the application; and 

(6) any other information the executive director may rea-
sonably require. 

(c) If no agreement regarding transfer of permit responsibility 
and liability is provided, responsibility for compliance with the terms 
and conditions of the permit and liability for any violation associated 
therewith is assumed by the transferee, effective on the date of the ap-
proved transfer. This section is not intended to relieve a transfer or of 
any liability. 

(d) The executive director must be satisfied that proof of any 
required financial responsibility is sufficient before transmitting an ap-
plication for transfer to the commission for further proceedings. 

(e) If a person attempting to acquire a permit causes or allows 
operation of the facility before approval is given, such person shall be 
considered to be operating without a permit or other authorization. 

(f) The commission may refuse to approve a transfer where 
conditions of a judicial decree, compliance agreement, or other en-
forcement order have not been entirely met. The commission shall also 
consider the prior compliance record of the transferee, if any. 

(g) For permits involving hazardous waste under the Texas 
Solid Waste Disposal Act, Texas Health and Safety Code Annotated, 
Chapter 361 changes in the ownership or operational control of a facil-
ity may be made as Class 1 modifications with prior written approval 
of the executive director in accordance with §305.69 of this title (relat-
ing to Solid Waste Permit Modification at the Request of the Permittee). 
The new owner or operator must submit a revised permit application no 
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later than 90 days prior to the scheduled change. A written agreement 
containing a specific date for transfer of permit responsibility between 
the current and new permittees must also be submitted to the executive 
director. When a transfer of ownership or operational control occurs, 
the old owner or operator shall comply with the requirements of Chap-
ter 37, Subchapter P of this title (relating to Financial Assurance for 
Hazardous and Nonhazardous Industrial Solid Waste Facilities), until 
the new owner or operator has demonstrated compliance with the re-
quirements of Chapter 37, Subchapter P of this title. The new owner or 
operator must demonstrate compliance with the requirements of Chap-
ter 37, Subchapter P of this title within six months of the date of the 
change of ownership or operational control of the facility. Prior to the 
executive director issuing the permit modification transferring the per-
mit, the new owner or operator must provide proof of financial assur-
ance in compliance with Chapter 37, Subchapter P of this title. Upon 
demonstration to the executive director [by the new owner or operator] 
of compliance with Chapter 37[, Subchapter P] of this title, the exec-
utive director shall notify the old owner or operator that he no longer 
needs to comply with Chapter 37, Subchapter P of this title as of the 
date of demonstration. 

(h) The commission may transfer permits to an interim permit-
tee pending an ultimate decision on a permit transfer if it finds one or 
more of the following: 

(1) the permittee no longer owns the permitted facilities; 

(2) the permittee is about to abandon or cease operation of 
the facilities; 

(3) the permittee has abandoned or ceased operating the fa-
cilities; and 

(4) there exists a need for the continued operation of the 
facility and the proposed interim permittee is capable of assuming re-
sponsibility for compliance with the permit. 

(i) The commission may transfer a permit involuntarily after 
notice and an opportunity for hearing, for any of the following reasons: 

(1) the permittee no longer owns or controls the permitted 
facilities; 

(2) if the facilities have not been built, and the permittee no 
longer has sufficient property rights in the site of the proposed facilities; 

(3) the permittee has failed or is failing to comply with the 
terms and conditions of the permit; 

(4) the permitted facilities have been or are about to be 
abandoned; 

(5) the permittee has violated commission rules or orders; 

(6) the permittee has been or is operating the permitted fa-
cilities in a manner which creates an imminent and substantial endan-
germent to the public health or the environment; 

(7) foreclosure, insolvency, bankruptcy, or similar pro-
ceedings have rendered the permittee unable to construct the permitted 
facilities or adequately perform its responsibilities in operating the 
facilities; or 

(8) transfer of the permit would maintain the quality of wa-
ter in the state consistent with the public health and enjoyment, the 
propagation and protection of terrestrial and aquatic life, and the op-
eration of existing industries, taking into consideration the economic 
development of the state and/or would minimize the damage to the en-
vironment; and 

(9) the transferee has demonstrated the willingness and 
ability to comply with the permit and all other applicable requirements. 

(j) The commission may initiate proceedings in accordance 
with the Texas Water Code, Chapter 13, for the appointment of a re-
ceiver consistent with this section. 

(k) For standard permits, changes in the ownership or opera-
tional control of a facility may be made as a Class 1 modification to 
the standard permit with prior approval from the executive director in 
accordance with §305.69(k) [§305.69(l)(a)(7)] of this title. 

§305.69. Solid Waste Permit Modification at the Request of the Per-
mittee. 

(a) Applicability. This section applies only to modifications to 
industrial and hazardous solid waste permits. Modifications to munic-
ipal solid waste permits are covered in §305.70 of this title (relating to 
Municipal Solid Waste Permit and Registration Modifications). 

(b) Class I modifications of solid waste permits. 

(1) Except as provided in paragraph (2) of this subsection, 
the permittee may put into effect Class 1 modifications listed in Appen-
dix I of subsection (k) of this section under the following conditions: 

(A) the permittee must notify the executive director 
concerning the modification by certified mail or other means that es-
tablish proof of delivery within seven calendar days after the change is 
put into effect. This notification must specify the changes being made 
to permit conditions or supporting documents referenced by the permit 
and must explain why they are necessary. Along with the notification, 
the permittee must provide the applicable information in the form and 
manner specified in §1.5(d) of this title (relating to Records of the 
Agency), §§305.41 - 305.45 and 305.47 - 305.53 of this title (relating 
to Applicability; Application Required; Who Applies; Signatories 
to Applications; Contents of Application for Permit; Retention of 
Application Data; Additional Contents of Applications for Wastewater 
Discharge Permits; Additional Contents of Application for an Injec-
tion Well Permit; Additional Requirements for an Application for a 
Hazardous or Industrial Solid Waste Permit and for a Post-Closure 
Order; Revision of Applications for Hazardous Waste Permits; Waste 
Containing Radioactive Materials; and Application Fee), Subchapter I 
of this chapter (relating to Hazardous Waste Incinerator Permits), and 
Subchapter J of this chapter (relating to Permits for Land Treatment 
Demonstrations Using Field Tests or Laboratory Analyses); 

(B) the permittee must send notice of the modification 
request by first-class mail to all persons listed in §39.13 of this title 
(relating to Mailed Notice). This notification must be made within 90 
calendar days after the change is put into effect. For the Class 1 modi-
fications that require prior executive director approval, the notification 
must be made within 90 calendar days after the executive director ap-
proves the request; and 

(C) any person may request the executive director to re-
view, and the executive director may for cause reject, any Class 1 mod-
ification. The executive director must inform the permittee by certified 
mail that a Class 1 modification has been rejected, explaining the rea-
sons for the rejection. If a Class 1 modification has been rejected, the 
permittee must comply with the original permit conditions. 

(2) Class 1 permit modifications identified in Appendix I 
of subsection (k) of this section by a superscript 1 may be made only 
with the prior written approval of the executive director. 

(3) For a Class 1 permit modification, the permittee may 
elect to follow the procedures in subsection (c) of this section for Class 
2 modifications instead of the Class 1 procedures. The permittee must 
inform the executive director of this decision in the notification re-
quired in subsection (c)(1) of this section. 

(c) Class 2 modifications of solid waste permits. 
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(1) For Class 2 modifications, which are listed in Appendix 
I of subsection (k) of this section, the permittee must submit a modifi-
cation request to the executive director that: 

(A) describes the exact change to be made to the permit 
conditions and supporting documents referenced by the permit; 

(B) identifies the modification as a Class 2 modifica-
tion; 

(C) explains why the modification is needed; and 

(D) provides the applicable information in the form and 
manner specified in §1.5(d) of this title and §§305.41 - 305.45 and 
305.47 - 305.53 of this title; 

(2) The permittee must send a notice of the modification 
request by first-class mail to all persons listed in §39.13 of this title and 
must cause this notice to be published in a major local newspaper of 
general circulation. This notice must be mailed and published within 
seven days before or after the date of submission of the modification 
request, and the permittee must provide to the executive director evi-
dence of the mailing and publication. The notice must include: 

(A) announcement of a 60-day comment period, in ac-
cordance with paragraph (5) of this subsection, and the name and ad-
dress of an agency contact to whom comments must be sent; 

(B) announcement of the date, time, and place for a 
public meeting to be held in accordance with paragraph (4) of this sub-
section; 

(C) name and telephone number of the permittee's con-
tact person; 

(D) name and telephone number of an agency contact 
person; 

(E) location where copies of the modification request 
and any supporting documents can be viewed and copied; and 

(F) the following statement: "The permittee's compli-
ance history during the life of the permit being modified is available 
from the agency contact person." 

(3) The permittee must place a copy of the permit modifi-
cation request and supporting documents in a location accessible to the 
public in the vicinity of the permitted facility. 

(4) The permittee must hold a public meeting no earlier 
than 15 days after the publication of the notice required in paragraph 
(2) of this subsection and no later than 15 days before the close of the 
60-day comment period. The meeting must be held to the extent prac-
ticable in the vicinity of the permitted facility. 

(5) The public shall be provided at least 60 days to com-
ment on the modification request. The comment period will begin on 
the date the permittee publishes the notice in the local newspaper. Com-
ments should be submitted to the agency contact identified in the public 
notice. 

(6) No later than 90 days after receipt of the modification 
request, subparagraphs (A), (B), (C), (D), or (E) of this paragraph must 
be met, subject to §50.33 of this title (relating to Executive Director 
Action on Application), as follows: 

(A) the executive director or the commission must ap-
prove the modification request, with or without changes, and modify 
the permit accordingly; 

(B) the commission must deny the request; 

(C) the commission or the executive director must de-
termine that the modification request must follow the procedures in 
subsection (d) of this section for Class 3 modifications for either of the 
following reasons: 

(i) there is significant public concern about the pro-
posed modification; or 

(ii) the complex nature of the change requires the 
more extensive procedures of a Class 3 modification; or 

(D) the commission must approve the modification re-
quest, with or without changes, as a temporary authorization having a 
term of up to 180 days, in accordance with the following public notice 
requirements: 

(i) notice of a hearing on the temporary authoriza-
tion shall be given not later than the 20th day before the hearing on the 
authorization; and 

(ii) this notice of hearing shall provide that an af-
fected person may request an evidentiary hearing on issuance of the 
temporary authorization; or 

(E) the executive director must notify the permittee that 
the executive director or the commission will decide on the request 
within the next 30 days. 

(7) If the executive director notifies the permittee of a 
30-day extension for a decision, then no later than 120 days after 
receipt of the modification request, subparagraphs (A), (B), (C), or 
(D) of this paragraph must be met, subject to §50.33 of this title, as 
follows: 

(A) the executive director or the commission must ap-
prove the modification request, with or without changes, and modify 
the permit accordingly; 

(B) the commission must deny the request; 

(C) the commission or the executive director must de-
termine that the modification request must follow the procedures in 
subsection (d) of this section for Class 3 modifications for either of the 
following reasons: 

(i) there is significant public concern about the pro-
posed modification; or 

(ii) the complex nature of the change requires the 
more extensive procedures of a Class 3 modification; or 

(D) the commission must approve the modification re-
quest, with or without changes, as a temporary authorization having a 
term of up to 180 days, in accordance with the following public notice 
requirements: 

(i) notice of a hearing on the temporary authoriza-
tion shall be given not later than the 20th day before the hearing on the 
authorization; and 

(ii) this notice of hearing shall provide that an af-
fected person may request an evidentiary hearing on issuance of the 
temporary authorization. 

(8) If the executive director or the commission fails to 
make one of the decisions specified in paragraph (7) of this subsection 
by the 120th day after receipt of the modification request, the permittee 
is automatically authorized to conduct the activities described in the 
modification request for up to 180 days, without formal agency action. 
The authorized activities must be conducted as described in the permit 
modification request and must be in compliance with all appropriate 
standards of Chapter 335, Subchapter E of this title (relating to Interim 
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Standards for Owners and Operators of Hazardous Waste Treatment, 
Storage, or Disposal Facilities). If the commission approves, with or 
without changes, or denies any modification request during the term 
of the temporary authorization issued pursuant to paragraph (6) or (7) 
of this subsection, such action cancels the temporary authorization. 
The commission is the sole authority for approving or denying the 
modification request during the term of the temporary authorization. 
If the executive director or the commission approves, with or without 
changes, or if the commission denies the modification request during 
the term of the automatic authorization provided for in this paragraph, 
such action cancels the automatic authorization. 

(9) In the case of an automatic authorization under para-
graph (8) of this subsection, or a temporary authorization under para-
graph (6)(D) or (7)(D) of this subsection, if the executive director or 
the commission has not made a final approval or denial of the modifi-
cation request by the date 50 days prior to the end of the temporary or 
automatic authorization, the permittee must within seven days of that 
time send a notification to all persons listed in §39.13 of this title, and 
make a reasonable effort to notify other persons who submitted written 
comments on the modification request, that: 

(A) the permittee has been authorized temporarily to 
conduct the activities described in the permit modification request; and 

(B) unless the executive director or the commission acts 
to give final approval or denial of the request by the end of the autho-
rization period, the permittee will receive authorization to conduct such 
activities for the life of the permit. 

(10) If the owner/operator fails to notify the public by the 
date specified in paragraph (9) of this subsection, the effective date 
of the permanent authorization will be deferred until 50 days after the 
owner/operator notifies the public. 

(11) Except as provided in paragraph (13) of this subsec-
tion, if the executive director or the commission does not finally ap-
prove or deny a modification request before the end of the automatic or 
temporary authorization period or reclassify the modification as Class 
3 modification, the permittee is authorized to conduct the activities de-
scribed in the permit modification request for the life of the permit 
unless amended or modified later under §305.62 of this title (relating 
to Amendments) or this section. The activities authorized under this 
paragraph must be conducted as described in the permit modification 
request and must be in compliance with all appropriate standards of 
Chapter 335, Subchapter E of this title. 

(12) In the processing of each Class 2 modification request 
which is subsequently approved or denied by the executive director or 
the commission in accordance with paragraph (6) or (7) of this sub-
section, or each Class 2 modification request for which a temporary 
authorization is issued in accordance with subsection (f) of this section 
or a reclassification to a Class 3 modification is made in accordance 
with paragraph (6)(C) or (7)(C) of this subsection, the executive direc-
tor must consider all written comments submitted to the agency during 
the public comment period and must respond in writing to all signifi-
cant comments. 

(13) With the written consent of the permittee, the execu-
tive director may extend indefinitely or for a specified period the time 
periods for final approval or denial of a Class 2 modification request or 
for reclassifying a modification as Class 3. 

(14) The commission or the executive director may change 
the terms of, and the commission may deny a Class 2 permit modifica-
tion request under paragraphs (6) - (8) of this subsection for any of the 
following reasons: 

(A) the modification request is incomplete; 

(B) the requested modification does not comply with 
the appropriate requirements of Chapter 335, Subchapter F of this title 
(relating to Permitting Standards for Owners and Operators of Haz-
ardous Waste Treatment, Storage, or Disposal Facilities) or other ap-
plicable requirements; or 

(C) the conditions of the modification fail to protect hu-
man health and the environment. 

(15) The permittee may perform any construction associ-
ated with a Class 2 permit modification request beginning 60 days after 
the submission of the request unless the executive director establishes 
a later date for commencing construction and informs the permittee in 
writing before the 60th day. 

(d) Class 3 modifications of solid waste permits. 

(1) For Class 3 modifications listed in Appendix I of sub-
section (k) of this section, the permittee must submit a modification 
request to the executive director that: 

(A) describes the exact change to be made to the permit 
conditions and supporting documents referenced by the permit; 

(B) identifies that the modification is a Class 3 modifi-
cation; 

(C) explains why the modification is needed; and 

(D) provides the applicable information in the form and 
manner specified in §1.5(d) of this title and §§305.41 - 305.45 and 
305.47 - 305.53 of this title; and Subchapter Q of this chapter (relat-
ing to Permits for Boilers and Industrial Furnaces Burning Hazardous 
Waste). 

(2) The permittee must send a notice of the modification 
request by first-class mail to all persons listed in §39.13 of this title and 
must cause this notice to be published in a major local newspaper of 
general circulation. This notice must be mailed and published within 
seven days before or after the date of submission of the modification 
request and evidence of the mailing and publication of the notice shall 
be provided to the executive director. The notice shall include the fol-
lowing: 

(A) all information required by §39.11 of this title (re-
lating to Text of Public [Mailed] Notice); 

(B) announcement of a 60-day comment period, and the 
name and address of an agency contact person to whom comments must 
be sent; 

(C) announcement of the date, time, and place for a 
public meeting on the modification request, to be held in accordance 
with paragraph (4) of this subsection; 

(D) name and telephone number of the permittee's con-
tact person; 

(E) name and telephone number of an agency contact 
person; 

(F) identification of the location where copies of the 
modification request and any supporting documents can be viewed and 
copied; and 

(G) the following statement: "The permittee's compli-
ance history during the life of the permit being modified is available 
from the agency contact person." 

(3) The permittee must place a copy of the permit modifi-
cation request and supporting documents in a location accessible to the 
public in the vicinity of the permitted facility. 
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(4) The permittee must hold a public meeting no earlier 
than 15 days after the publication of the notice required in paragraph 
(2) of this subsection and no later than 15 days before the close of the 
60-day comment period. The meeting must be held to the extent prac-
ticable in the vicinity of the permitted facility. 

(5) The public shall be provided at least 60 days to com-
ment on the modification request. The comment period will begin on 
the date the permittee publishes the notice in the local newspaper. Com-
ments should be submitted to the agency contact person identified in the 
public notice. 

(6) After the conclusion of the 60-day comment period, the 
permit modification request shall be granted or denied in accordance 
with the applicable requirements of Chapter 39 of this title (relating to 
Public Notice), Chapter 50 of this title (relating to Action on Applica-
tions and Other Authorizations), and Chapter 55 of this title (relating 
to Requests for Reconsideration and Contested Case Hearings; Public 
Comment). When a permit is modified, only the conditions subject to 
modification are reopened. 

(7) Except as otherwise required by Chapter 39 of this title, 
the notice requirements in this section do not apply to Class 3 modifica-
tion applications for industrial or hazardous waste facility permits that 
are declared administratively complete on or after September 1, 1999. 

(e) Other modifications. 

(1) In the case of modifications not explicitly listed in Ap-
pendix I of subsection (k) of this section, the permittee may submit a 
Class 3 modification request to the agency, or the permittee may re-
quest a determination by the executive director that the modification 
should be reviewed and approved as a Class 1 or Class 2 modification. 
If the permittee requests that the modification be classified as a Class 
1 or Class 2 modification, the permittee must provide the agency with 
the necessary information to support the requested classification. 

(2) The executive director shall make the determination de-
scribed in paragraph (1) of this subsection as promptly as practicable. 
In determining the appropriate class for a specific modification, the ex-
ecutive director shall consider the similarity of the modification to other 
modifications codified in Appendix I of subsection (k) of this section 
and the following criteria. 

(A) Class 1 modifications apply to minor changes that 
keep the permit current with routine changes to the facility or its op-
eration. These changes do not substantially alter the permit conditions 
or reduce the capacity of the facility to protect human health or the en-
vironment. In the case of Class 1 modifications, the executive director 
may require prior approval; 

(B) Class 2 modifications apply to changes that are nec-
essary to enable a permittee to respond, in a timely manner, to: 

(i) common variations in the types and quantities of 
the wastes managed under the facility permit; 

(ii) technological advancements; and 

(iii) changes necessary to comply with new regula-
tions, where these changes can be implemented without substantially 
changing design specifications or management practices in the permit; 
and 

(C) Class 3 modifications reflect a substantial alteration 
of the facility or its operations. 

(f) Temporary authorizations. 

(1) Upon request of the permittee, the commission may 
grant the permittee a temporary authorization having a term of up to 

180 days, in accordance with this subsection, and in accordance with 
the following public notice requirements: 

(A) notice of a hearing on the temporary authorization 
shall be given not later than the 20th day before the hearing on the 
authorization; and 

(B) this notice of hearing shall provide that an affected 
person may request an evidentiary hearing on issuance of the temporary 
authorization. 

(2) The permittee may request a temporary authorization 
for: 

(A) any Class 2 modification meeting the criteria in 
paragraph (5)(B) of this subsection; and 

(B) any Class 3 modification that meets the criteria in 
paragraph (5)(B)(i) or (ii) of this subsection, or that meets any of the 
criteria in paragraph (5)(B)(iii) - (v) of this subsection and provides 
improved management or treatment of a hazardous waste already listed 
in the facility permit. 

(3) The temporary authorization request must include: 

(A) a specific description of the activities to be con-
ducted under the temporary authorization; 

(B) an explanation of why the temporary authorization 
is necessary and reasonably unavoidable; and 

(C) sufficient information to ensure compliance with 
the applicable standards of Chapter 335, Subchapter F of this title and 
40 Code of Federal Regulations (CFR) Part 264. 

(4) The permittee must send a notice about the temporary 
authorization request by first-class mail to all persons listed in §39.13 
of this title. This notification must be made within seven days of sub-
mission of the authorization request. 

(5) The commission shall approve or deny the temporary 
authorization as quickly as practicable. To issue a temporary autho-
rization, the commission must find: 

(A) the authorized activities are in compliance with the 
applicable standards of Chapter 335, Subchapter F of this title and 40 
CFR Part 264; and 

(B) the temporary authorization is necessary to achieve 
one of the following objectives before action is likely to be taken on a 
modification request: 

(i) to facilitate timely implementation of closure or 
corrective action activities; 

(ii) to allow treatment or storage in tanks, contain-
ers, or containment buildings, of restricted wastes in accordance with 
Chapter 335, Subchapter O of this title (relating to Land Disposal Re-
strictions), 40 CFR Part 268, or Section 3004 of the Resource Conser-
vation and Recovery Act (RCRA), 42 United States Code, §6924; 

(iii) to prevent disruption of ongoing waste manage-
ment activities; 

(iv) to enable the permittee to respond to sudden 
changes in the types or quantities of the wastes managed under the 
facility permit; or 

(v) to facilitate other changes to protect human 
health and the environment. 

(6) A temporary authorization may be reissued for one ad-
ditional term of up to 180 days provided that the permittee has re-
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quested a Class 2 or 3 permit modification for the activity covered in 
the temporary authorization, and: 

(A) the reissued temporary authorization constitutes the 
commission's decision on a Class 2 permit modification in accordance 
with subsection (c)(6)(D) or (7)(D) of this section; or 

(B) the commission determines that the reissued tem-
porary authorization involving a Class 3 permit modification request is 
warranted to allow the authorized activities to continue while the mod-
ification procedures of subsection (d) of this section are conducted. 

(g) Public notice and appeals of permit modification decisions. 

(1) The commission shall notify all persons listed in §39.13 
of this title within ten working days of any decision under this section 
to grant or deny a Class 2 or 3 permit modification request. The com-
mission shall also notify such persons within ten working days after 
an automatic authorization for a Class 2 modification goes into effect 
under subsection (c)(8) or (11) of this section. 

(2) The executive director's or the commission's decision to 
grant or deny a Class 3 permit modification request under this section 
may be appealed under the appropriate procedures set forth in the com-
mission's rules and in the Administrative Procedure Act, Texas Govern-
ment Code, Chapter 2001. 

(h) Newly regulated wastes and units. 

(1) The permittee is authorized to continue to manage 
wastes listed or identified as hazardous under 40 CFR Part 261, or 
to continue to manage hazardous waste in units newly regulated as 
hazardous waste management units if: 

(A) the unit was in existence as a hazardous waste facil-
ity unit with respect to the newly listed or characteristic waste or newly 
regulated waste management unit on the effective date of the final rule 
listing or identifying the waste or regulating the unit; 

(B) the permittee submits a Class 1 modification request 
on or before the date on which the waste or unit becomes subject to the 
new requirements; 

(C) the permittee is in substantial compliance with the 
applicable standards of Chapter 335, Subchapter E of this title, Chap-
ter 335, Subchapter H, Divisions 1 through 4 of this title (relating to 
Standards for the Management of Specific Wastes and Specific Types 
of Facilities), and 40 CFR Part 265 and Part 266; 

(D) the permittee also submits a complete Class 2 or 
3 modification request within 180 days after the effective date of the 
final rule listing or identifying the waste or subjecting the unit to Sec-
tion 6921 of the Resource Conservation and Recovery Act Subtitle C 
(Subchapter III Hazardous Waste Management, 42 United States Code, 
§§6921 - 6939e); and 

(E) in the case of land disposal units, the permittee cer-
tifies that each such unit is in compliance with all applicable 40 CFR 
Part 265 groundwater monitoring requirements and with Chapter 37 of 
this title (relating to Financial Assurance) on the date 12 months after 
the effective date of the final rule identifying or listing the waste as haz-
ardous, or regulating the unit as a hazardous waste management unit. 
If the owner or operator fails to certify compliance with these require-
ments, the owner or operator shall lose authority to operate under this 
section. 

(2) New wastes or units added to a facility's permit under 
this subsection do not constitute expansions for the purpose of the 25% 
capacity expansion limit for Class 2 modifications. 

(i) Combustion facility changes to meet 40 CFR Part 63, Maxi-
mum Achievable Control Technology (MACT) standards. The follow-
ing procedures apply to hazardous waste combustion facility permit 
modifications requested under L.9. of Appendix I of subsection (k) of 
this section. 

(1) Facility owners or operators must have complied with 
the Notification of Intent to Comply (NIC) requirements of 40 CFR 
§63.1210(b) and (c) that were in effect prior to October 11, 2000, as 
amended in 40 CFR §270.42(j) through October 12, 2005 (70 Federal 
Register 59402), before a permit modification can be requested under 
this section. 

(2) If the executive director does not approve or deny the 
request within 90 days of receiving it, the request shall be deemed ap-
proved. The executive director may, at his or her discretion, extend 
this 90-day deadline one time for up to 30 days by notifying the facil-
ity owner or operator. 

(3) Facility owners or operators may request to have spe-
cific RCRA operating and emissions limits waived by submitting a 
Class 1 permit modification request under L.10. in Appendix I of sub-
section (k) of this section. The facility owner or operator must: 

(A) identify the specific RCRA permit operating and 
emissions limits which are requested to be waived; 

(B) provide an explanation of why the changes are nec-
essary to minimize or eliminate conflicts between the RCRA permit 
and MACT compliance; 

(C) discuss how the revised provisions will be suffi-
ciently protective; and 

(D) the executive director shall notify the facility owner 
or operator whether the Class 1 permit modification has been approved 
or denied. If denied, the executive director shall provide justification 
for denial. 

(4) To request the modification referenced in paragraph 
(3) of this subsection in conjunction with MACT performance testing 
where permit limits may only be waived during actual test events and 
pretesting, as defined under 40 CFR §63.1207(h)(2)(i) and (ii), for an 
aggregate time not to exceed 720 hours of operation (renewable at the 
discretion of the executive director); the owner or operator must: 

(A) submit the modification request to the executive di-
rector at the same time the test plans are submitted to the executive 
director; and 

(B) the executive director may elect to approve or deny 
the request contingent upon approval of the test plans. 

(j) Military hazardous waste munitions storage, processing, 
and disposal. The permittee is authorized to continue to accept waste 
military munitions notwithstanding any permit conditions barring the 
permittee from accepting off-site wastes, if: 

(1) the facility is in existence as a hazardous waste facility, 
and the facility is already permitted to handle waste military munitions, 
on the date when waste military munitions become subject to hazardous 
waste regulatory requirements; 

(2) on or before the date when waste military munitions 
become subject to hazardous waste regulatory requirements, the per-
mittee submits a Class 1 modification request to remove or revise the 
permit provision restricting the receipt of off-site waste munitions; and 

(3) the permittee submits a Class 2 modification request 
within 180 days of the date when the waste military munitions become 
subject to hazardous waste regulatory requirements. 
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(k) Appendix I. The following appendix will be used for the 
purposes of this subchapter which relates to industrial and hazardous 
solid waste permit modification at the request of the permittee. 
Figure: 30 TAC §305.69(k) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 21, 

2012. 
TRD-201205007 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 239-0779 

SUBCHAPTER F. PERMIT CHARACTERIS-
TICS AND CONDITIONS 
30 TAC §305.122 
Statutory Authority 

The amendment is proposed under Texas Water Code (TWC), 
§5.103 (relating to Rules) and TWC, §5.105 (relating to Gen-
eral Policy) which provide the commission with the authority to 
adopt any rules necessary to carry out its powers and duties 
under the provisions of the TWC or other laws of this state; 
and under Texas Health and Safety Code (THSC), §361.017 
(relating to Commission's Jurisdiction: Industrial Solid Waste 
and Hazardous Municipal Waste), THSC, §361.085 (relating to 
Financial Assurance and Disclosure by Permit Applicant), and 
THSC, §361.024 (relating to Rules and Standards) which autho-
rize the commission to regulate industrial solid waste and haz-
ardous waste and to adopt rules consistent with the general in-
tent and purposes of the THSC. 

The proposed amendment implements THSC, Chapter 361. 

§305.122. Characteristics of Permits. 
(a) Compliance with a Resource Conservation and Recovery 

Act (RCRA) permit during its term constitutes compliance, for pur-
poses of enforcement, with subtitle C of RCRA except for those re-
quirements not included in the permit which: 

(1) become effective by statute; 

(2) are promulgated under 40 Code of Federal Regulations 
(CFR) Part 268, restricting the placement of hazardous wastes in or on 
the land; 

(3) are promulgated under 40 CFR Part 264, regarding 
leak detection systems for new and replacement surface impound-
ment, waste pile, and landfill units, and lateral expansions of surface 
impoundment, waste pile, and landfill units. The leak detection system 
requirements include double liners, construction quality assurance 
programs, monitoring, action leakage rates, and response action plans, 
and will be implemented through the Class 1 permit modifications 
procedures of §305.69 of this title (relating to Solid Waste Permit 
Modification at the Request of the Permittee); or 

(4) are promulgated under 40 CFR Part 265, Subparts 
AA, BB, or CC limiting air emissions, as adopted by reference under 
§335.112 of this title (relating to Standards). 

(b) A permit may be modified, revoked and reissued, or ter-
minated during its term for cause as set forth in §305.62 of this title 
(relating to Amendments) and §305.66 of this title (relating to Permit 
Denial, Suspension, and Revocation), or the permit may be modified 
upon the request of the permittee as set forth in §305.69 of this title. 

(c) [(b)] A permit issued within the scope of this subchapter 
does not convey any property rights of any sort, nor any exclusive priv-
ilege, and does not become a vested right in the permittee. 

(d) [(c)] The issuance of a permit does not authorize any injury 
to persons or property or an invasion of other property rights, or any 
infringement of state or local law or regulations. 

(e) [(d)] Except for any toxic effluent standards and prohibi-
tions imposed under Clean Water Act (CWA), §307, and standards for 
sewage sludge use or disposal under CWA, §405(d), compliance with 
a Texas pollutant discharge elimination system (TPDES) permit dur-
ing its term constitutes compliance, for purposes of enforcement, with 
the CWA, §§301, 302, 306, 307, 318, 403, and 405; however, a TPDES 
permit may be amended or revoked during its term for cause as set forth 
in [§]§305.62 and §305.66 of this title. [(relating to Amendment; and 
Permit Denial, Revocation and Suspension.)] 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 21, 

2012. 
TRD-201205008 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 239-0779 

SUBCHAPTER I. HAZARDOUS WASTE 
INCINERATOR PERMITS 
30 TAC §305.176 
Statutory Authority 

The new section is proposed under Texas Water Code (TWC), 
§5.103 (relating to Rules) and TWC, §5.105 (relating to Gen-
eral Policy) which provide the commission with the authority to 
adopt any rules necessary to carry out its powers and duties 
under the provisions of the TWC or other laws of this state; 
and under Texas Health and Safety Code (THSC), §361.017 
(relating to Commission's Jurisdiction: Industrial Solid Waste 
and Hazardous Municipal Waste), THSC, §361.085 (relating to 
Financial Assurance and Disclosure by Permit Applicant), and 
THSC, §361.024 (relating to Rules and Standards) which autho-
rize the commission to regulate industrial solid waste and haz-
ardous waste and to adopt rules consistent with the general in-
tent and purposes of the THSC. 

The proposed new section implements THSC, Chapter 361. 

§305.176. Integration with Maximum Achievable Control Technol-
ogy (MACT) Standards. 

The regulations contained in 40 Code of Federal Regulations §270.235, 
Options for Incinerators, Cement Kilns, Lightweight Aggregate Kilns, 
Solid Fuel Boilers, Liquid Fuel Boilers, and Hydrochloric Acid Pro-
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duction Furnaces to Minimize Emissions from startup, shutdown, and 
malfunction events, are adopted by reference, as amended and adopted 
through October 12, 2005 (70 FedReg 59402). 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 21, 

2012. 
TRD-201205009 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 239-0779 

CHAPTER 324. USED OIL STANDARDS 
SUBCHAPTER A. USED OIL RECYCLING 
The Texas Commission on Environmental Quality (TCEQ, 
agency, or commission) proposes amendments to §§324.1 -
324.4, 324.6, 324.7, and 324.11 - 324.16; and repeals §324.5. 

These amendments were originally published for proposal in the 
April 27, 2012, issue of the Texas Register (37 TexReg 3011), 
withdrawn on September 19, 2012, and are re-proposed herein. 

Background and Summary for the Factual Basis of the Proposed 
Rules 

The federal used oil recycling program is authorized under the 
Used Oil Recycling Act of 1980, Resource Conservation and 
Recovery Act of 1976 (RCRA), §3014. The United States En-
vironmental Protection Agency (EPA) sets standards for used 
oil destined for recycling to prevent mismanagement by genera-
tors, collection centers, transporters, processors and re-refiners, 
burners, and marketers. Those federal standards are located in 
40 Code of Federal Regulations (CFR) Part 279. 

States may obtain authorization from the EPA to administer the 
used oil recycling program at the state level. State authoriza-
tion is a rulemaking process through which EPA delegates the 
primary responsibility of implementing the RCRA used oil recy-
cling program to individual states in lieu of EPA. This process 
ensures national consistency and minimum standards while pro-
viding flexibility to states in implementing rules. State RCRA pro-
grams must always be at least as stringent as the federal require-
ments. 

Since the beginning of the federal used oil recycling program, the 
State of Texas has continuously participated in the EPA's autho-
rization program. To maintain RCRA authorization, the commis-
sion must adopt regulations to meet the minimum standards of 
federal programs administered by EPA. Because the federal reg-
ulations undergo regular revision, the commission must adopt 
new regulations periodically to meet the changing federal regu-
lations. 

The commission proposes in this rulemaking parts of RCRA Rule 
Clusters XIX - XXI that implement revisions to the federal used 
oil recycling program. Establishing equivalency with federal reg-
ulations will enable the State of Texas to operate all aspects of 
the federal used oil recycling program in lieu of the EPA. All pro-

posed rule changes are further discussed in the Section by Sec-
tion Discussion portion of this preamble. 

Two corresponding rulemakings are published in this issue of 
the Texas Register and include changes to 30 TAC Chapter 305, 
Consolidated Permits, and 30 TAC Chapter 335, Industrial Solid 
Waste and Municipal Hazardous Waste. 

Section by Section Discussion 

The commission proposes administrative changes throughout 
the proposed rulemaking to reflect the agency's current prac-
tices and to conform to Texas Register and agency guidelines. 
These proposed changes include correcting typographical, 
spelling, and grammatical errors throughout the chapter and 
also incorporating by reference the typographical, spelling, and 
grammatical corrections in 40 CFR Part 279. In addition, the 
commission proposes to replace the phrases "shall be as" and 
"will be as" with the phrase, "The commission incorporates by 
reference". This change in phrasing would avoid any ambiguity 
as to the commission's action to incorporate the federal used 
oil rules. Finally, the commission proposes to adopt substan-
tive changes throughout the chapter such as: removing the 
requirement to use SW-846 as the testing method to ensure 
that used oil does not contain significant concentrations of 
halogenated hazardous constituents, adding clarifying language 
regarding used oil containing polychlorinated biphenyls (PCBs), 
and tracking requirements for used oil marketers. The changes 
would make it easier for recyclers to comply with the RCRA 
regulations. 

§324.1, Federal Rule Adoption by Reference 

The commission proposes to amend §324.1 to incorporate by 
reference the federal regulations promulgated in the July 14, 
2006, issue of the Federal Register (71 FR 40280). Specifically, 
this amendment would update the "amended through" date to 
"July 14, 2006 at 71 FedReg 40280." An introductory sentence is 
proposed to be added to make clear that recyclers in Texas must 
comply with federal used oil regulations and with any additional 
requirements specified in Chapter 324. The terms "Administrator 
or Regional Administrator," "Environmental Protection Agency 
(EPA)," and "Commission" are proposed to be moved to this sec-
tion from the definition section in §324.2. 

§324.2, Definitions 

The commission proposes to amend §324.2 to make five 
changes. First, the commission proposes to amend §324.2 to 
incorporate by reference the federal regulations promulgated in 
the July 14, 2006, issue of the Federal Register (71 FR 40280). 
Specifically, this amendment would correct the spelling of the 
word "kerosine" to "kerosene" in the definition for "Petroleum re-
fining facility" found in 40 CFR §279.1. Second, the commission 
proposes to amend §324.2(5) to replace the word "Recycling" 
with the phrase "Recycling of used oil". This change would clar-
ify that this definition pertains to used oil. Third, the commission 
proposes to add language to §324.2(7) to revise the definition of 
"Secondary containment" to add the clause "shall be designed 
to meet the specifications found in §324.22(d)(3) to retain". This 
language is integral to the state's program requirements regard-
ing secondary containment for used oil. Fourth, the definitions 
for "Administrator or Regional Administrator" found in §324.2(2), 
"Commission" found in §324.2(3), and "Environmental Pro-
tection Agency (EPA)" found in §324.2(4) are proposed to be 
removed. The terms "Administrator or Regional Administrator," 
"Environmental Protection Agency (EPA)," and "Commission" 
are proposed to be moved to §324.1 as part of the Federal 
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Rule Adoption by Reference section. Section 324.2 has been 
alphabetized and modified accordingly. Fifth, the introductory 
phrase "Most words are as defined" is proposed to be changed 
to "The commission incorporates by reference the definitions" to 
make clear that all definitions in 40 CFR §279.1 are part of the 
state regulations and enforceable. However, the commission 
also proposes certain additional definitions as part of §324.2. 

§324.3, Applicability 

The commission proposes to amend §324.3 to make five 
changes. First, the commission proposes to amend §324.3 to 
adopt by reference the regulations promulgated in the July 30, 
2003, issue of the Federal Register (68 FR 44665). This amend-
ment would add revised language in 40 CFR §279.10(i) relating 
to Used Oil Containing PCBs. Specifically, this amendment 
would clarify when used oil contaminated with PCBs is regulated 
under the RCRA used oil management standards and when 
it is not. Second, the commission proposes an amendment 
to §324.3 to adopt by reference the regulations promulgated 
in the June 14, 2005, issue of the Federal Register (70 FR 
34591). This amendment would remove the requirement in 40 
CFR §279.10(b)(1)(ii), relating to Applicability, to use SW-846 
as the testing method. This change would ensure that the used 
oil does not contain significant concentrations of halogenated 
hazardous constituents and would make it easier for recyclers 
to comply with the RCRA regulations by allowing more flexibility 
in method selection and use. Third, the commission proposes 
to amend §324.3 to adopt by reference the regulations promul-
gated in the July 14, 2006, issue of the Federal Register (71 FR 
40280). This amendment would make grammatical corrections 
to 40 CFR §279.10(b)(2) relating to Applicability and would 
change the language in 40 CFR §279.11 relating to Used Oil 
Specifications. Fourth, the commission proposes to amend 
§324.3 by adding the phrases "The commission incorporates by 
reference" and "In addition, the commission adds the following 
clarifications and requirements:" and removing the phrases 
"applicability will be as" and "and as clarified here". These 
revisions would avoid any ambiguity as to the commission's 
action to incorporate the federal used oil rules and to clarify that 
there are additional state requirements. Fifth, the commission 
proposes language to be added to §324.3(5) which reads "and 
meet the prohibition requirements found in §324.4 of this title 
(relating to Prohibitions) to prevent the discharge of hazardous 
waste into a sanitary sewer." This amendment would clarify that 
the State of Texas is not allowing the discharge of hazardous 
waste into a sanitary sewer. 

§324.4, Prohibitions 

The commission proposes to amend §324.4 by adding the 
phrases "The commission incorporates by reference the" and 
"In addition, the commission requires the following:" and re-
moving the phrases "will be as" and "and as specified here." 
These changes in phrasing would avoid any ambiguity as to the 
commission's action to incorporate the federal used oil rules 
and to clarify that there are additional state requirements. 

§324.5, Notice by Retail Dealer 

The commission proposes the repeal of §324.5 and proposes 
to add the statement concerning where to obtain a sign to 
§324.7(1)(A) and (3)(A). The proposed repeal allows the regu-
lated community to find the contact address in the same section 
where the requirement for signs is placed. 

§324.6, Generators 

The commission proposes to amend §324.6 to replace the 
phrase "shall be as" with the phrase "The commission incor-
porates by reference". This change in phrasing would avoid 
any ambiguity as to the commission's action to incorporate the 
federal used oil rules. 

§324.7, Collection Centers 

The commission proposes to amend §324.7 to make four 
changes. First, the commission proposes to amend §324.7 to 
replace the phrases "Rules for" and "shall be as" with the phrase 
"The commission incorporates by reference rules for owners 
or operators of all" in front of the phrase "do-it-yourselfer (DIY) 
used oil collection centers". This change in phrasing would 
avoid any ambiguity as to the commission's action to incorporate 
the federal used oil rules, is consistent with the federal rules 
and clarifies that the section applies to the owners or operators 
of these facilities. Second, the commission proposes to remove 
the phrase "and as specified here" and to add the phrase "In 
addition, the commission requires the following:". This proposed 
change clarifies that there are additional state requirements that 
must be followed by collection centers. Third, the commission 
also proposes to amend §324.7(1)(A) and (3)(A) to add the 
statement concerning where to obtain a sign. This proposed 
change would organize all the information on obtaining a sign 
in one place. The regulated community would no longer have 
to refer to §324.5 to determine how to obtain a sign that is 
required to be posted per §324.7(1)(A) and (3)(A). Fourth, 
the commission also proposes to amend §324.7(1)(B) and 
(3)(B) to remove the mailing address because it is provided on 
commission cover letters and forms and to update the agency 
name from Texas Natural Resource Conservation Commission 
to Texas Commission on Environmental Quality. 

§324.11, Transporters and Transfer Facilities 

The commission proposes to amend §324.11 to make four 
changes. First, the commission proposes to amend §324.11 by 
adding the phrase "The commission incorporates by reference" 
and removing the words "are" and ", and in this section" and 
adding the phrase "In addition, the commission requires the 
following:". These changes would avoid any ambiguity as to 
the commission's actions to incorporate the federal used oil 
rules and clarify that there are additional state requirements. 
Second, the commission proposes to adopt by reference the 
federal regulations promulgated in the June 14, 2005, issue of 
the Federal Register (70 FR 34591). This amendment would 
remove the requirement to use SW-846 as the testing method 
in 40 CFR §279.44(c) relating to Rebuttable Presumption for 
Used Oil. This amendment would ensure that the used oil does 
not contain significant concentrations of halogenated hazardous 
constituents and would make it easier for recyclers to comply 
with the RCRA regulations by allowing more flexibility in method 
selection and use. Third, the commission proposes to amend 
§324.11 to adopt by reference the regulations promulgated in 
the July 14, 2006, issue of the Federal Register (71 FR 40280). 
This amendment would make grammatical corrections in 40 
CFR §279.43(c)(3)(i) and (5) relating to Used Oil Transportation, 
40 CFR §279.44(a) and (c)(2) relating to Rebuttable Presump-
tion for Used Oil, and 40 CFR §279.45(a) relating to Used Oil 
Storage at Transfer Facilities. Fourth, the commission proposes 
to adopt §324.11(2) to update the agency name from Texas Nat-
ural Resource Conservation Commission to Texas Commission 
on Environmental Quality and to remove the mailing address 
because it is provided on commission cover letters and forms. 

§324.12, Processors and Re-refiners 
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The commission proposes to amend §324.12. First, the com-
mission proposes to amend §324.12 by adding the phrases "The 
commission incorporates by reference", "owners and operators 
of" and "In addition, the commission requires the following:". 
These additions would require changing the tense of the words 
"processors" and "re-refiners" to "processing" and "re-refining" 
and removing the words "are" and "and in this section". These 
changes would avoid any ambiguity as to the commission's 
actions to incorporate the federal used oil rules, clarify that the 
section applies to the owners and operators of these facilities 
and clarify that there are additional state requirements. Second, 
the commission proposes to amend §324.12(2) and (4) to re-
move the mailing address because it is provided on commission 
instruction letters and forms. Third, the commission proposes to 
amend §324.12 to update the agency name from Texas Natural 
Resource Conservation Commission to Texas Commission on 
Environmental Quality. Fourth, the commission proposes to 
adopt by reference the federal regulations promulgated in the 
June 14, 2005, issue of the Federal Register (70 FR 34591). 
This amendment would remove the requirement to use SW-846 
as the testing method in 40 CFR §279.53(c) relating to Rebut-
table Presumption for Used Oil. This amendment would ensure 
that the used oil does not contain significant concentrations 
of halogenated hazardous constituents and makes it easier 
for recyclers to comply with the RCRA regulations by allowing 
more flexibility in method selection and use. Fifth, the com-
mission proposes to amend §324.12 to adopt by reference the 
federal regulations promulgated in the July 14, 2006, issue of 
the Federal Register (71 FR 40280). This amendment would 
make grammatical corrections in 40 CFR §279.52(a) - (b), 
(b)(1)(ii), (6)(ii) and (iii) relating to General Facility Standards; 
40 CFR §279.54(g) relating to Used Oil Management; 40 CFR 
§279.55(a) and (b)(2)(i)(B) relating to Analysis plan; 40 CFR 
§279.56(a)(2) relating to Tracking; 40 CFR §279.57(a)(2)(ii) 
relating to Operating record and reporting; and 40 CFR §279.59 
relating to the Management of Residues. 

Additionally, the commission proposes to amend the title of 
§324.12 from "Processors and Rerefiners" to "Processors and 
Re-refiners". 

§324.13, Burners of Off-Specification Used Oil for Energy Re-
covery 

The commission proposes to amend §324.13 to make five 
changes. First, the commission proposes to amend §324.13 by 
adding the phrase "The commission incorporates by reference" 
and removing the word "are". This change in phrasing would 
avoid any ambiguity as to the commission's action to incorporate 
the federal used oil rules. Second, the commission proposes 
to add the phrase "In addition, the commission requires the 
following:" and remove the phrase ", and in this section". This 
change would clarify that there are additional state require-
ments. Third, the commission proposes to amend §324.13(2) 
to remove the mailing address for the agency because it is 
provided on commission cover letters and forms and update 
the agency name from Texas Natural Resource Conservation 
Commission to Texas Commission on Environmental Quality. 
Fourth, the commission proposes to adopt by reference the 
federal regulations promulgated in the June 14, 2005, issue of 
the Federal Register (70 FR 34591). This amendment would 
remove the requirement to use SW-846 as the testing method 
in 40 CFR §279.63(c) relating to Rebuttable Presumption for 
Used Oil. This amendment would ensure that the used oil does 
not contain significant concentrations of halogenated hazardous 
constituents and makes it easier for recyclers to comply with 

the RCRA regulations by allowing more flexibility in method 
selection and use. Fifth, the commission proposes to amend 
§324.13 to adopt by reference the regulations promulgated in 
the July 14, 2006, issue of the Federal Register (71 FR 40280). 
This proposed amendment would make grammatical corrections 
in 40 CFR §279.63(b)(3) relating to Rebuttable Presumption for 
Used Oil and 40 CFR §279.64(e) relating to Used Oil Storage. 

§324.14, Marketers of Used Oil Fuel 

The commission proposes to amend §324.14 to make five 
changes. First, the commission proposes to amend §324.14 
by adding the phrases "The commission incorporates by ref-
erence", "These rules", "In addition" and the word "found" 
and remove the phrase "and this section". These changes 
would avoid any ambiguity as to the commission's action to 
incorporate the federal used oil rules and make the sentence 
more readable. Second, the commission proposes to amend 
§324.14 to remove the mailing address because it is provided 
on commission cover letters and forms. Third, the commission 
proposes to amend §324.14 to update the agency name from 
Texas Natural Resource Conservation Commission to Texas 
Commission on Environmental Quality. Fourth, the commission 
proposes to adopt by reference the federal regulations promul-
gated in the July 30, 2003, issue of the Federal Register (68 FR 
44665). This amendment would revise the language in 40 CFR 
§279.74(b) relating to Tracking. Specifically, the amendment 
would allow the initial marketer of used oil that meets the used 
oil fuel specifications in 40 CFR §279.11 to only keep a record of 
a shipment of used oil to the facility to which the initial marketer 
delivers the used oil. Fifth, the commission proposes to amend 
§324.14 to adopt by reference the regulations promulgated in 
the July 14, 2006, issue of the Federal Register (71 FR 40280). 
This amendment would make grammatical corrections in 40 
CFR §279.70(b)(1) relating to Applicability. 

§324.15, Spills 

The commission proposes to amend §324.15 by adding the 
phrase "The commission incorporates by reference" and remov-
ing the word "See". This revision would avoid any ambiguity as 
to the commission's action to incorporate the federal used oil 
rules. The commission also proposes additional language which 
would require recyclers to immediately clean up spills that meet 
the reportable quantity limit. Specifically, the amendment would 
incorporate federal requirements found in 40 CFR §§279.22(d), 
279.43(c), 279.45(h), 279.54(g), and 279.64 regarding Report-
ing and Managing Spills. The section would continue to require 
used oil recyclers to comply with 30 TAC Chapter 327 relating 
to Spill Prevention and Control. 

§324.16, Polychlorinated Biphenyls (PCBs) 

The commission proposes to amend §324.16 by adding the 
phrase "The commission incorporates by reference" and re-
moving the phrase "shall be as" and restructuring the sentence 
to make it easier to read. These changes would avoid any 
ambiguity as to the commission's action to incorporate the 
federal used oil rules. 

Fiscal Note: Costs to State and Local Government 

Nina Chamness, Analyst, Strategic Planning and Assessment, 
has determined that, for the first five-year period the proposed 
rules are in effect, no significant fiscal implications are antici-
pated for the agency as a result of administration or enforce-
ment of the proposed rules. The proposed rules are not expected 
to have a significant fiscal impact on state agencies or units of 
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local government since the rules impose no additional require-
ments, clarify ambiguities for the regulated community, and allow 
for more flexible testing methods of used oil. 

The proposed rules are part of a comprehensive rule package 
implementing RCRA requirements involving proposed changes 
to several chapters of 30 TAC. This fiscal note applies only to the 
proposed changes to Chapter 324 which include adoption by ref-
erence of federal rule changes to the RCRA Used Oil Manage-
ment program that were adopted by EPA from July 2003 through 
July 2006 for used oil facilities. The proposed rulemaking would 
also incorporate several grammatical corrections to errors found 
in 40 CFR Chapter 279. A used oil facility may have several reg-
ulated participants (marketers, burners, transporters, etc.) at the 
same facility. 

Parts of the proposed rules for Chapter 324 are expected to clear 
up current ambiguities regarding the used oil recycling program 
for the regulated community. For example, the proposed rule-
making incorporates EPA's intent to clarify the applicability of 
the RCRA used oil management standards to used oil containing 
PCBs. Specifically, the rulemaking clarifies that used oil that con-
tains less than 50 parts per million of PCBs is generally subject 
to regulation under the RCRA used oil management standards. 
The proposed rulemaking also incorporates clarifying language 
regarding tracking requirements for used oil marketers. Specifi-
cally, the initial marketer need only keep a record of a shipment 
of used oil to the facility to which the used oil is delivered. 

The proposed rulemaking also makes it easier for used oil fa-
cilities to ensure that used oil does not contain significant con-
centrations of halogenated hazardous constituents by removing 
the requirement to use only one testing method (SW-846) as the 
testing method for these hazardous elements. Used oil facilities 
could use other, equally protective testing methods. 

In general, the proposed rules are not expected to have a signif-
icant fiscal impact on governmental entities. The agency knows 
of only one governmental entity (a state agency) that participates 
in used oil recycling. The proposed rules are clarifying in na-
ture or provide alternative testing methods for used oil recycling. 
All testing methods for concentrations of halogenated hazardous 
constituents in used oil cost about the same, and the flexibility 
of testing methods is not expected to generate significant cost 
savings. 

Public Benefits and Costs 

Nina Chamness also determined that for each year of the first 
five years the proposed rules are in effect, the public benefit an-
ticipated from the changes seen in the proposed rules will be 
protection of the environment and public safety through contin-
ued consistency with federal regulations for recycling used oil. 

In general, the proposed rules are not expected to have a signifi-
cant fiscal impact on individuals. The proposed rules are clarify-
ing in nature or provide alternative testing methods for concen-
trations of halogenated hazardous constituents in used oil. 

The proposed rules are not expected to have a significant fiscal 
impact on large businesses that own or operate used oil facili-
ties. The agency estimates there may be as many as 397 used 
oil facilities statewide. The proposed rules clarify ambiguities re-
garding the used oil recycling program for the regulated commu-
nity and provide alternative testing methods for concentrations of 
halogenated hazardous constituents in used oil. Since all testing 
methods cost about the same, the flexibility of testing methods 
is not expected to generate significant cost savings. 

Small Business and Micro-Business Assessment 

No adverse fiscal implications are anticipated for small or mi-
cro-businesses as a result of the proposed rules. The proposed 
rules clarify ambiguities regarding the used oil recycling pro-
gram for the regulated community and provide alternative test-
ing methods for concentrations of halogenated hazardous con-
stituents in used oil. Since all testing methods cost about the 
same, the flexibility of testing methods is not expected to gener-
ate significant cost savings. 

Small Business Regulatory Flexibility Analysis 

The commission has reviewed this proposed rulemaking and de-
termined that a small business regulatory flexibility analysis is not 
required because the proposed rules are required to protect the 
environment and to comply with federal regulations. 

Local Employment Impact Statement 

The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rules do not adversely affect a lo-
cal economy in a material way for the first five years that the 
proposed rules are in effect. 

Draft Regulatory Impact Analysis Determination 

The commission reviewed the proposed rulemaking in light of the 
regulatory analysis requirements of Texas Government Code, 
§2001.0225, and determined that the rulemaking is not subject to 
Texas Government Code, §2001.0225 because it does not meet 
the definition of a "major environmental rule" as defined in that 
statute. Although the intent of the rulemaking is to protect the en-
vironment and reduce the risk to human health from environmen-
tal exposure, the rulemaking is not a major environmental rule 
because it will not adversely affect in a material way the econ-
omy, a sector of the economy, productivity, competition, jobs, the 
environment, or the public health and safety of the state or a sec-
tor of the state. There is no adverse effect in a material way on 
the economy, a sector of the economy, productivity, competition, 
or jobs of the state or a sector of the state from those revisions 
under 42 United States Code (USC), §6926(g), which already 
imposes the more stringent federal requirements on the regu-
lated community under the Hazardous and Solid Waste Amend-
ments of 1984. Likewise, there is no adverse effect in a material 
way on the economy, a sector of the economy, productivity, com-
petition, or jobs of the state or a sector of the state from those 
revisions outside 42 USC, §6926(g), because either the changes 
are not substantive or the regulated community benefits from the 
greater flexibility and reduced compliance burden. The regulated 
community must comply with the more stringent federal require-
ments beginning on the effective date of the federal regulations. 
Because the regulated community is already required to comply 
with the more stringent federal rules, equivalent state rules would 
not cause any adverse effects. There is no adverse effect in a 
material way on the environment, or the public health and safety 
of the state or a sector of the state because the rulemaking is 
designed to protect the environment, the public health, and the 
public safety of the state and all sectors of the state. Because 
the rulemaking does not have an adverse material impact on the 
economy, the rulemaking does not meet the definition of a ma-
jor environmental rule. Furthermore, the rulemaking does not 
meet any of the four applicability requirements listed in Texas 
Government Code, §2001.0225(a). First, the rulemaking does 
not exceed a standard set by federal law because the commis-
sion proposes this rulemaking to implement revisions to the fed-
eral hazardous waste program. The commission must meet the 
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minimum standards and mandatory requirements of the federal 
program to maintain authorization of the state hazardous waste 
program. The other changes do not alter substantive require-
ments although various changes may increase flexibility for the 
regulated community and move forward compliance deadlines. 
Second, although the rulemaking contains some requirements 
that are more stringent than existing state rules, federal law re-
quires the commission to promulgate rules that are as stringent 
as federal law for the commission to maintain authorization of 
the state hazardous waste program. Third, the rulemaking does 
not exceed a requirement of a delegation agreement or contract 
between the state and an agency or representative of the fed-
eral government, where the delegation agreement or contract is 
to implement a state and federal program. On the contrary, the 
commission must undertake the waste program. And fourth, the 
rulemaking does not seek to adopt a rule solely under the gen-
eral powers of the agency instead of under a specific state law. 
The commission proposes this rulemaking under Texas Water 
Code, §5.103 and §5.105 and under Texas Health and Safety 
Code, §361.017 and §361.024. 

The commission solicits public comment on the draft regulatory 
impact analysis determination. Written comments may be sub-
mitted to the contact person at the address listed under the Sub-
mittal of Comments section of this preamble. 

Takings Impact Assessment 

The commission evaluated the rulemaking and performed an 
assessment of whether Texas Government Code, Chapter 
2007 applies. The commission's assessment indicates that 
Texas Government Code, Chapter 2007 does not apply to the 
rulemaking because this action is reasonably taken to fulfill 
an obligation mandated by federal law; therefore, this action 
is exempt under Texas Government Code, §2007.003(b)(4). 
The specific purpose of the rulemaking is to maintain state 
RCRA authorization by adopting state hazardous waste rules 
that are equivalent to the federal regulations. The rulemaking 
substantially advances this purpose by adopting rules that 
incorporate and refer to the federal regulations. Promulgation 
and enforcement of the rules is not a statutory or constitutional 
taking of private real property. Specifically, the rulemaking does 
not affect a landowner's rights in private real property because 
this rulemaking does not constitutionally burden the owner's 
right to property, does not restrict or limit the owner's right to 
property, and does not reduce the value of property by 25% or 
more beyond that which would otherwise exist in the absence 
of the regulations. The rulemaking seeks to meet the minimum 
standards of federal RCRA regulations that are already in place. 
42 USC, §6926(g) imposes on the regulated community any 
federal requirements that are more stringent than current state 
rules. The regulated community must already have complied 
with the more stringent federal requirements as of the effective 
date of the federal regulations. Because the regulated com-
munity is already required to comply with the more stringent 
federal regulations, promulgating equivalent state rules does not 
burden, restrict, or limit the owner's right to property and does 
not reduce the value of property by 25% or more. Likewise, the 
regulated community is not unduly burdened by those revisions 
providing greater flexibility, reduced recordkeeping, reporting, 
inspection, and sampling requirements. 

Consistency with the Coastal Management Program 

The commission reviewed the proposed rules and found that 
they are neither identified in Coastal Coordination Act Implemen-
tation Rules, 31 TAC §505.11(b)(2) or (4), nor will they affect 

any action/authorization identified in Coastal Coordination Act 
Implementation Rules, 31 TAC §505.11(a)(6). Therefore, the 
proposed rules are not subject to the Texas Coastal Manage-
ment Program. 

Written comments on the consistency of this rulemaking may be 
submitted to the contact person at the address listed under the 
Submittal of Comments section of this preamble. 

Submittal of Comments 

Written comments may be submitted to Charlotte Horn, MC 
205, Office of Legal Services, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087 
or faxed to (512) 239-4808. Electronic comments may be 
submitted at: http://www5.tceq.texas.gov/rules/ecomments/. 
File size restrictions may apply to comments being submitted 
via the eComments system. All comments should reference 
Rule Project Number 2012-038-335-WS. The comment period 
closes November 5, 2012. Copies of the proposed rule-
making can be obtained from the commission's Web site at 
http://www.tceq.texas.gov/nav/rules/propose_adopt.html. For 
further information, please contact Cynthia Palomares, P.G., 
P.E., Industrial and Hazardous Waste Permits Section, MC-130, 
P.O. Box 13087, Austin, TX 78711-3087, (512) 239-6079. 

30 TAC §§324.1 - 324.4, 324.6, 324.7, 324.11 - 324.16 
Statutory Authority 

The amendments are proposed under Texas Water Code (TWC), 
§5.103 (relating to Rules) and TWC, §5.105 (relating to General 
Policy) which provide the commission with the authority to adopt 
any rules necessary to carry out its powers and duties under 
the provisions of the TWC or other laws of this state; and under 
Texas Health and Safety Code (THSC), §371.026 (relating to 
Registration and Reporting Requirements of Used Oil Handlers, 
Other than Generators) and THSC, §371.028 (relating to Rules) 
which authorize the commission to regulate used oil handlers, to 
implement the used oil recycling program established by THSC, 
Chapter 371, and to adopt rules consistent with the general intent 
and purposes of the THSC. 

The proposed amendments implement THSC, Chapter 371. 

§324.1. Federal Rule Adoption by Reference. 

Person(s) managing used oil must comply with the requirements in 
this chapter and the [The] requirements in 40 Code of Federal Regula-
tions (CFR)[,] Part 279, Standards for the Management of Used Oil, as 
amended through July 14, 2006, at 71 FedReg 40280 [May 26, 1998 
at 69 FedReg 28556], which are adopted by reference. For purposes 
of this chapter, the term "Administrator" or "Regional Administrator" 
used in 40 CFR Part 279 shall be read to mean "State Administrator, 
the Executive Director of the Texas Commission on Environmental 
Quality, or his representative." The term "Environmental Protection 
Agency" or "EPA" used in 40 CFR Part 279 shall be read to mean 
"the Texas Commission on Environmental Quality or its successor." 
[However, requirements in this chapter also apply.] 

§324.2. Definitions. 

The commission incorporates by reference the definitions [Most words 
are as defined] in 40 Code of Federal Regulations (CFR) §279.1. How-
ever, the following words have these additional meanings: 

(1) Aboveground tank--A tank used to store or process 
used oil that is not an underground storage tank as defined in 30 TAC 
Chapter 334 of this title (relating to Underground and Aboveground 
Storage Tanks). 
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(2) Earthen area--The active area of the facility is the 
earthen area at the facility over which any transportation, storage or 
processing of used oil occurs. 

[(2) Administrator or Regional Administrator--These 
terms in 40 CFR Part 279 requirements should be replaced with the 
"State Administrator, the Executive Director of the Texas Natural 
Resource Conservation Commission or his representative."] 

[(3) Commission--The Texas Natural Resource Conserva-
tion Commission or its successor.] 

[(4) Environmental Protection Agency (EPA)--This term in 
40 CFR Part 279 Requirements should be replaced with "Commis-
sion."] 

(3) [(5)] Recycling of used oil--

(A) Preparing used oil for reuse as a petroleum product 
by re-refining [rerefining], reclaiming, or other means; 

(B) Using used oil as a lubricant or petroleum product 
instead of using a petroleum product made from new oil; or 

(C) Burning used oil for energy recovery. 

(4) [(6)] Re-refining--Applying processes (other than 
crude oil refining) to material composed primarily of used oil to 
produce high-quality base stocks for petroleum products, including 
settling, filtering, catalytic conversion, fractional/vacuum distillation, 
hydro treating, or polishing. 

(5) [(7)] Secondary containment--Dikes, berms, retaining 
walls, and/or equivalent structures made of a material(s) that is suffi-
ciently impervious to used oil. These structures shall be designed to 
meet the specifications found in §324.22(d)(3) of this title (relating to 
Soil Remediation Requirements for Used Oil Handlers) to retain [all] 
potential spills of used oil from the tanks or containers, plus run-on wa-
ter, until removal of the spill. 

(6) [(8)] Sufficiently impervious to used oil--Capable of 
containing all potential spills of used oil from containers and tanks until 
removal of the spill. 

(7) [(9)] Synthetic oils--Oils not derived from crude oil. 
This includes those from coal, shale, or a polymer-based starting mate-
rial; and non-polymeric synthetic fluids used as hydraulic or heat trans-
fer fluids. Synthetic oils are generally used for the same purpose as 
crude oil derived oils and have relatively the same level of contamina-
tion after use. 

(8) [(10)] Used oil handler--A transporter or an owner or 
operator of a used oil transfer, processing, re-refining [rerefining], or 
off-specification used oil burning facility. 

[(11) Earthen area--The active area of the facility is the 
earthen area at the facility over which any transportation, storage or 
processing of used oil occurs.] 

§324.3. Applicability. 

The commission incorporates by reference the Applicability and 
the Exemptions [exemptions] from Applicability requirements 
[applicability will be as] in 40 Code of Federal Regulations (CFR) Part 
279, Subpart B, §279.10 and §279.11. In addition, the commission 
adds the following clarifications and requirements: [and as clarified 
here.] 

(1) A used oil contaminated with a listed hazardous waste 
must be handled under Chapter 335 of this title (relating to Industrial 
Solid Waste and Municipal Hazardous Waste). United States Envi-
ronmental Protection Agency [EPA] Hazardous Waste Number "F002" 

must be used on used oil that is listed hazardous due to halogenated 
contaminants. 

(2) Used oil can be stored in tanks and containers not meet-
ing 40 CFR Part 264 or 265. The requirement in 40 CFR Part 279 that 
refers to compliance with 40 CFR Part 264 or 265, Subpart K, on used 
oil storage applies to used oil stored in surface impoundments. Stor-
age of used oil in lagoons, pits, or surface impoundments is prohibited, 
unless the generator is storing only wastewater containing de minimis 
quantities of used oil, or unless the unit is in compliance with 40 CFR 
Part 264 or 265, Subpart K. 

(3) Requirements applicable to mixing hazardous waste 
with used oil are in 40 CFR §279.10(b) (relating to Mixtures of Used 
Oil and Hazardous Waste). Mixing of hazardous waste with used 
oil, by other than generators, in tanks and containers within their 
applicable accumulation time limit, requires a hazardous waste permit 
per §335.2 of this title (relating to Permit Required). A waste that is 
characteristically hazardous for "ignitability only" can be mixed with 
used oil. However, the resultant mixture cannot exhibit the hazardous 
ignitability characteristic to manage it under this chapter and 40 CFR 
Part 279 rather than Chapter 335 of this title. The resultant mixture 
formed from mixing used oil and a characteristically hazardous waste, 
other than solely ignitable waste, must be tested for all likely haz-
ardous characteristics. The resultant mixture will be a hazardous waste 
rather than used oil if it retains a hazardous characteristic, even if the 
hazardous characteristic is derived from the used oil. Anyone who 
mixes used oil with another solid waste to produce from used oil, or to 
make used oil more amenable for production of fuel oils or products 
is also a processor subject to 40 CFR Part 279, Subpart F (relating to 
Standards for Used Oil Processors and Re-refiners) and §324.12 of 
this title (relating to Processors and Re-refiners [Rerefiners]). 

(4) A used oil shall not be regulated until it is a spent mate-
rial as defined in 40 CFR §261.1(c)(1) and §335.17 of this title (relating 
to Special Definitions for Recyclable Materials and Nonhazardous Re-
cyclable Materials). 

(5) Oily water mixtures to be recycled that are contained in 
waste management units such as tanks, fractionation tanks, and sumps 
that meet the design requirements of the American Petroleum Institute 
for oil-water separation or that have been designed for oil-water sep-
aration must be managed under this chapter and meet the prohibition 
requirements found in §324.4 of this title (relating to Prohibitions) to 
prevent the discharge of hazardous waste into a sanitary sewer. Man-
agement of wastes from other tanks, sumps, and grip trap waste man-
agement units that are plumbed directly to a sanitary sewer must com-
ply with the requirements in Chapter 312 of this title (relating to Sludge 
Use, Disposal, and Transportation) and Chapter 330 of this title (relat-
ing to Municipal Solid Waste). 

§324.4. Prohibitions. 

The commission incorporates by reference the Prohibitions [will be as] 
in 40 Code of Federal Regulations [CFR] Subpart B, §279.12 [and as 
specified here]. In addition, the commission requires the following: 

(1) A person must not collect, transport, store, burn, mar-
ket, recycle, process, use, discharge, or dispose of used oil in any man-
ner that endangers the public health or welfare of the environment. 

(2) A person commits an offense if the person: 

(A) intentionally discharges used oil into a sewer, 
drainage system, septic tank, surface water or groundwater, water-
course, or marine water; 

(B) knowingly puts used oil in waste that is to be dis-
posed of in landfills or directly disposes of used oil on land; 
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(C) knowingly transports, treats, stores, disposes of, re-
cycles, markets, burns, processes, re-refines [rerefines] used oil within 
the state: 

(i) without first complying with the registration re-
quirements of this rule; and/or 

(ii) in violation of rules for the management of used 
oil; 

(D) intentionally applies used oil to roads or land for 
dust suppression, weed abatement, or other similar uses; 

(E) violates an order of the commission to cease and 
desist any activity prohibited by this section or any rule applicable to 
a prohibited activity; or 

(F) intentionally makes any false representation in any 
document used for program compliance. 

(3) An exception to paragraph (2) of this section 
[subsection] is if a person knowingly disposes into the environment 
any used oil that has not been separated by the generator from other 
solid wastes. 

(4) An exception to paragraph (2)(B) of this section 
[subsection] is if the mixing or commingling of used oil with waste to 
be disposed of in landfills is the unavoidable result of the mechanical 
shredding of motor vehicles, appliances or other metals. 

§324.6. Generators. 
The commission incorporates by reference rules [Rules] for used oil 
generators [shall be as] in 40 Code of Federal Regulations [(CFR)] Part 
279, particularly Subpart C. A person or entity that services equipment 
involving removal of used oil or changes used oil at a customer's home 
or business and transports the used oil from the site in quantities less 
than or equal to 55 gallons may choose to be the generator. If the ser-
vice company removing the used oil from equipment does not assume 
generator responsibility, the site owner or operator will remain the gen-
erator. 

§324.7. Collection Centers. 
The commission incorporates by reference rules for owners or opera-
tors of all [Rules for] "do-it-yourselfer used oil collection centers" and 
"used oil collection centers" (as defined in 40 Code of Federal Reg-
ulations (CFR)§279.1) [shall be as] in 40 CFR Part 279, particularly 
Subpart D[, and as specified here]. All appropriate businesses and gov-
ernment agencies are encouraged to serve as "do-it-yourselfer used oil 
collection centers" or "used oil collection centers." Collection centers 
collecting used oil from households will be publicized by the commis-
sion. In addition, the commission requires the following: 

(1) A "Do-it-yourselfer Used Oil Collection Center" must: 

(A) post and maintain a durable and legible sign iden-
tifying the site as a household used oil collection center. Written re-
quests for signs shall be sent to the Texas Commission on Environ-
mental Quality, Used Oil Recycling Program, P.O. Box 13087, Austin, 
Texas 78711-3087; 

(B) must register each odd numbered year, no later than 
January 25 following the close of the year, with the Texas Commis-
sion on Environmental Quality [Texas Natural Resource Conservation 
Commission], Used Oil Recycling Program[, P.O. Box 13087, Austin, 
Texas 78711-3087] utilizing a commission form. Registrations expire 
on December 31 in even numbered years. New collection centers must 
register within 30 days of initial operation; 

(C) collect used oil from households during business 
hours at each location to be exempt from the fee on first sale of au-
tomotive oil; 

(D) notify the commission in writing within 30 days fol-
lowing abandonment or closure of the collection center or stopping col-
lection of household used oil; and 

(E) annually report the amount of household used oil 
collected by January 25 of each year on a commission form. 

(2) Household used oil is not subject to the rebuttable pre-
sumption (a requirement to prove that used oil is not hazardous). 

(3) A "Used Oil Collection Center" must: 

(A) post and maintain a durable and legible sign iden-
tifying the site as a household used oil collection center. Written re-
quests for signs shall be sent to the Texas Commission on Environ-
mental Quality, Used Oil Recycling Program, P.O. Box 13087, Austin, 
Texas 78711-3087; 

(B) register each odd numbered year no later than Jan-
uary 25 following the close of the year, with the Texas Commission on 
Environmental Quality [Texas Natural Resource Conservation Com-
mission], Used Oil Recycling Program[, P.O. Box 13087, Austin, Texas 
78711-3087] utilizing a commission form. Registrations expire on De-
cember 31 in even numbered years. New collection centers must reg-
ister within 30 days of initial operation; 

(C) collect used oil from households during business 
hours at each location to be exempt from the fee on first sale of au-
tomotive oil; 

(D) notify the commission in writing within 30 days fol-
lowing abandonment or closure of the collection center or stopping col-
lection of household used oil; and 

(E) report annually the amount of household and non-
household used oil collected by January 25 of each year on a commis-
sion form. Mixtures of household used oil and non-household used oil 
shall be considered non-household used oil. 

(4) Household used oil is not subject to the rebuttable pre-
sumption (a requirement to prove used oil is not hazardous) unless 
mixed with non-household used oil. 

§324.11. Transporters and Transfer Facilities. 

The commission incorporates by reference rules [Rules] for used oil 
transporters and transfer facilities [are] in 40 Code of Federal Regula-
tions (CFR) Part 279, particularly Subpart E[, and in this section]. In 
addition, the commission requires the following: 

(1) Underground storage tanks (USTs). USTs 
[Underground storage tanks] containing used oil are subject to Chapter 
334 of this title (relating to Underground and Aboveground Storage 
Tanks) and 40 CFR Part 279. 

(2) Registration. Transporters must register their used oil 
activities if they have not previously registered their specific used oil 
activities with the commission and the United States Environmental 
Protection Agency (EPA). Transporters must register, through the com-
mission, using EPA Form 8700-12 and a commission form. Mail reg-
istration forms to the Texas Commission on Environmental Quality 
[Texas Natural Resource Conservation Commission], Used Oil Recy-
cling Program[, P.O. Box 13087, Austin, Texas 78711-3087]. 

§324.12. Processors and Re-refiners [Rerefiners]. 

The commission incorporates by reference rules [Rules] for owners and 
operators of used oil processing [processors] and re-refining facilities 
[rerefiners are] in 40 Code of Federal Regulations (CFR) Part 279, par-
ticularly Subpart F[, and in this section.]. In addition, the commission 
requires the following: 
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(1) Underground storage tanks. See §324.11(1) of this title 
(relating to Transporters and Transfer Facilities). 

(2) Registration. Processors and re-refiners [rerefiners] 
must register their used oil activities if they have not previously 
registered their specific used oil activities with the commission and 
the United States Environmental Protection Agency (EPA). Processors 
and re-refiners [rerefiners] must register, through the commission, us-
ing the EPA Form 8700-12 and a commission form. Mail registration 
forms to the Texas Commission on Environmental Quality [Texas 
Natural Resource Conservation Commission], Used Oil Recycling 
Program[, P.O. Box 13087, Austin, Texas 87811-3087]. 

(3) Analysis plan. Each facility must prepare an analysis 
plan. The facility will follow the plan when sampling and analyzing, 
keeping records, and complying with analytical requirements for doc-
umenting that used oil is not listed hazardous and/or the used oil fuel 
specification has been met. This plan must specify the frequency of 
sampling and analysis. It must also specify procedures and analysis to 
assure listed hazardous wastes are not mixed with the used oil received. 
It must also contain procedures for handling a shipment of contami-
nated used oil. A facility need not prepare an analysis plan if it: 

(A) only processes its own used oil; and 

(B) uses adequate process knowledge instead of analy-
sis to prove that the used oil meets rule requirements. 

(4) Biennial report. The biennial report required by 40 
CFR §279.57(b) covering each odd numbered year must be provided 
to the commission by December 1 of the odd numbered year if all 
used oil operations have been completed for that year. If not, you 
must submit the report by January 25 of the following even numbered 
year. The information must be entered on a commission form. Mail 
the report to the Texas Commission on Environmental Quality [Texas 
Natural Resource Conservation Commission], Used Oil Recycling 
Program[, P.O. Box 13087, Austin, Texas 78711-3087]. 

§324.13. Burners of Off-specification Used Oil for Energy Recovery. 
The commission incorporates by reference rules [Rules] for burners 
of off-specification used oil for energy recovery [are] in 40 Code of 
Federal Regulations (CFR) Part 279, particularly Subpart G[, and in 
this section]. In addition, the commission requires the following: 

(1) Underground storage tanks. See §324.11(1) of this title 
(relating to Transporters and Transfer Facilities). 

(2) Registration. Burners must register their used oil activ-
ities if they have not previously registered their specific used oil ac-
tivities with the commission and the United States Environmental Pro-
tection Agency (EPA). Burners must register, through the commission, 
using the EPA Form 8700-12 and a commission form. Mail registra-
tion forms to the Texas Commission on Environmental Quality [Texas 
Natural Resource Conservation Commission], Used Oil Recycling Pro-
gram[, P.O. Box 13087, Austin, Texas 78711-3087]. 

§324.14. Marketers of Used Oil Fuel. 
The commission incorporates by reference rules [Rules] for marketers 
of used oil which will be burned for energy recovery. These rules are 
found in 40 Code of Federal Regulations [CFR] Part 279, [particularly] 
Subpart H[, and this section]. In addition, marketers [Marketers] must 
register their used oil activities if they have not previously registered 
their specific used oil activities with the commission and the United 
States Environmental Protection Agency (EPA). Marketers must regis-
ter, through the commission, using the EPA Form 8700-12 and a com-
mission form. Mail registration forms to the Texas Commission on En-
vironmental Quality [Texas Natural Resource Conservation Commis-
sion], Used Oil Recycling Program[, P.O. Box 13087, Austin, Texas 
78711-3087]. 

§324.15. Spills. 

The commission incorporates by reference the Used Oil Spill Pre-
vention, Detection of Releases, and Spill Response requirements in 
40 Code of Federal Regulations §§279.22(d), 279.43(c), 279.45(h), 
279.54(g), and 279.64. In addition, used oil recyclers shall immedi-
ately clean up and properly dispose of any spills of used oil consistent 
with [See] Chapter 327 of this title (relating to Spill Prevention and 
Control), particularly §327.4(b)(2) of this title (relating to Reportable 
Quantities). 

§324.16. Polychlorinated Biphenyls (PCBs). 

The commission incorporates by reference [Per 40 CFR 279 (Table 
1),] the rules for burning used oil containing PCBs [shall be as] in 40 
Code of Federal Regulations Part 279 (CFR) (Table 1) and in 40 CFR 
§761.20(e). 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 21, 

2012. 
TRD-201205010 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 239-0779 

30 TAC §324.5 
(Editor's note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Commission on Environmental Quality or in the Texas Register 
office, Room 245, James Earl Rudder Building, 1019 Brazos Street, 
Austin, Texas.) 

Statutory Authority 

The repeal is proposed under Texas Water Code (TWC), §5.103 
(relating to Rules) and TWC, §5.105 (relating to General Policy) 
which provide the commission with the authority to adopt any 
rules necessary to carry out its powers and duties under the pro-
visions of the TWC or other laws of this state; and under Texas 
Health and Safety Code (THSC), §371.026 (relating to Registra-
tion and Reporting Requirements of Used Oil Handlers, Other 
than Generators) and THSC, §361.028 (relating to Rules) which 
authorize the commission to regulate used oil handlers, to im-
plement the used oil recycling program established by THSC, 
Chapter 371, and to adopt rules consistent with the general in-
tent and purposes of the THSC. 

The proposed repeal implements THSC, Chapter 371. 

§324.5. Notice by Retail Dealer. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 21, 

2012. 
TRD-201205011 

37 TexReg 7894 October 5, 2012 Texas Register 



♦ ♦ ♦ 

Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 239-0779 

CHAPTER 335. INDUSTRIAL SOLID WASTE 
AND MUNICIPAL HAZARDOUS WASTE 
The Texas Commission on Environmental Quality (TCEQ, 
agency, or commission) proposes amendments to §§335.1, 
335.2, 335.10 - 335.13, 335.19, 335.24, 335.61, 335.62, 335.69, 
335.76, 335.78, 335.111, 335.112, 335.151, 335.152, 335.155, 
335.168, 335.170, 335.213, 335.222, 335.251, 335.431, and 
335.504; and new §335.79. 

These amendments were originally published for proposal in the 
April 27, 2012, issue of the Texas Register (37 TexReg 3011), 
withdrawn on September 19, 2012, and are re-proposed to in-
clude additional revisions. 

Background and Summary of the Factual Basis for the Proposed 
Rules 

The federal hazardous waste program is authorized under the 
Resource Conservation and Recovery Act of 1976 (RCRA), 
§3006. States may obtain authorization from the United States 
Environmental Protection Agency (EPA) to administer the haz-
ardous waste program. State authorization is a rulemaking 
process through which EPA delegates the primary responsi-
bility of implementing the RCRA hazardous waste program to 
individual states in lieu of EPA. This process ensures national 
consistency and minimum standards while providing flexibility 
to states in implementing rules. State RCRA programs must 
always be at least as stringent as the federal requirements. 

Since the beginning of the federal hazardous waste program, the 
State of Texas has continuously participated in the EPA's autho-
rization program. To maintain RCRA authorization, the commis-
sion must adopt regulations to meet the minimum standards of 
federal programs administered by EPA. Because the federal reg-
ulations undergo regular revision, the commission adopts new 
regulations regularly to meet the changing federal regulations. 

Texas received authorization of its hazardous waste "base pro-
gram" under the RCRA on December 26, 1984. Texas received 
authorization for revisions to its base hazardous waste program 
on February 17, 1987 (Clusters I and II). Texas submitted further 
revisions to its hazardous waste program and received final au-
thorization of those revisions on March 15, 1990, July 23, 1990, 
October 21, 1991, December 4, 1992, June 27, 1994, Novem-
ber 26, 1997, October 18, 1999, September 11, 2000, June 14, 
2005 (Clusters III - X), March 5, 2009 (Clusters XI - XV) and May 
7, 2012 (Clusters IX and XV - XVIII). 

The commission proposes in this rulemaking parts of RCRA Rule 
Clusters XIX, XX, and XXI that implement revisions to the fed-
eral hazardous waste program which were made by EPA be-
tween July 1, 2008 and June 30, 2011. Both mandatory and op-
tional federal rule changes in these clusters are proposed. Adop-
tion of one of the federal rule changes is mandatory in order to 
maintain RCRA authorization. Although not necessary in order 
to maintain authorization, EPA also recommends that the op-
tional federal rule changes be incorporated into the state rules. 
In addition, the commission proposes revisions to parts of pre-

viously adopted Clusters XIV, XV, XVI, and XVII that implement 
revisions requested by EPA that are needed to maintain autho-
rization. Establishing equivalency with federal regulations will 
enable the State of Texas to operate all aspects of the federal 
hazardous waste program in lieu of the EPA. All proposed rule 
changes are discussed further in the Section by Section Discus-
sion portion of this preamble. 

Two corresponding rulemakings are published in this issue of 
the Texas Register and include changes to 30 TAC Chapter 305, 
Consolidated Permits and 30 TAC Chapter 324, Used Oil Stan-
dards. 

Section by Section Discussion 

The commission proposes administrative changes throughout 
the proposed rulemaking to reflect the agency's current prac-
tices and to conform to Texas Register and agency guidelines. 
These changes include updating references to Texas State 
Agencies, updating cross-references, and correcting typograph-
ical, spelling, and grammatical errors. 

§335.1, Definitions 

The commission proposes to amend §335.1(39) to conform to 
federal regulations previously promulgated in the March 4, 2005, 
issue of the Federal Register (70 FR 10776). Specifically, this 
amendment would revise the definition of "Designated facility" so 
that it is consistent with the EPA definition in 40 Code of Federal 
Regulations (CFR) §260.10. Also, the definition is proposed to 
be reorganized to separate out the definition of a Texas Class 1 
designated facility from a hazardous waste designated facility. 

The commission proposes to amend §335.1(59)(B) to conform to 
federal regulations previously promulgated in the September 8, 
2005, issue of the Federal Register (70 FR 53420). This amend-
ment would clarify the definition of "Facility" for the purpose of 
implementing corrective action under the authority of a standard 
permit. Specifically, this amendment would incorporate by refer-
ence corrective action authorized by 40 CFR Part 267, Subpart 
F (Releases from Solid Waste Management Units) to address 
corrective action under the authority of a standard permit. 

The commission proposes to amend §335.1(95) to conform to 
federal regulations previously promulgated in the March 4, 2005, 
issue of the Federal Register (70 FR 10776). Specifically, this 
amendment would revise the definition of "Manifest" so that it is 
consistent with the EPA definition in 40 CFR §260.10. 

The commission proposes to amend §335.1(96) to conform 
to federal regulations previously promulgated in the March 4, 
2005, issue of the Federal Register (70 FR 10776). Specifically, 
this amendment would revise the definition of "Manifest tracking 
number" so that it is consistent with the EPA definition in 40 
CFR §260.10. 

The commission proposes to amend §335.1(138)(A)(iv) to con-
form to federal regulations previously promulgated in the July 28, 
2006, issue of the Federal Register (71 FR 42928). This amend-
ment would add requirements for notification and recordkeeping 
to exclude cathode ray tubes (CRTs) that meet the requirements 
in 40 CFR §261.39 and §261.40 for reuse and recycling from 
classification as a solid waste. This exclusion is also found in 
40 CFR §261.4 which was adopted in a previous rulemaking. 
This amendment would add additional language from 40 CFR 
Part 261, Subpart E concerning conditional exclusions and no-
tification and recordkeeping requirements for CRTs. In addition, 
technical corrections are incorporated by reference to conform 
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to federal regulations previously promulgated in the March 18, 
2010, issue of the Federal Register (75 FR 12989). 

The commission also proposes to amend §335.1(142) to 
conform to federal regulations previously promulgated in the 
September 8, 2005, issue of the Federal Register (70 FR 
53420). Specifically, this amendment would revise the defini-
tion of "Standard permit" so that it is consistent with the EPA 
definition in 40 CFR §124.2(a). 

§335.2, Permit Required 

The commission proposes to amend §335.2(g) to conform to fed-
eral regulations previously promulgated in the April 4, 2006, is-
sue of the Federal Register (71 FR 16862). Specifically, this 
amendment would revise the reporting requirements for treata-
bility studies by reducing the amount of information required to 
be submitted. 

§335.10, Shipping and Reporting Procedures Applicable to Gen-
erators of Hazardous Waste or Class 1 Waste and Primary Ex-
porters of Hazardous Waste 

The commission proposes to amend §335.10 by restructuring 
to separate Texas Class 1 waste from hazardous waste mani-
fest requirements thereby eliminating confusion between the two 
programs. The commission proposes to incorporate by refer-
ence EPA manifest requirements to ensure consistency. Cur-
rent Class 1 waste manifest requirements are the same as EPA 
hazardous waste manifest requirements with some minor dif-
ferences. This rulemaking does not change any of those re-
quirements. The Uniform Hazardous Waste Manifest require-
ments are incorporated by reference as published in the March 4, 
2005, issue of the Federal Register (70 FR 10776) and amended 
through the March 18, 2010, issue of the Federal Register (75 FR 
12989). These changes would allow generators of hazardous 
and industrial waste to more readily identify applicable manifest 
requirements. This proposed amendment would help ensure 
compliance with manifest requirements including proper com-
pletion of the manifest form. Additionally, references to the EPA 
are proposed to be changed to the TCEQ and references to the 
regional director are proposed to be changed to the executive 
director. 

§335.11, Shipping Requirements for Transporters of Hazardous 
Waste or Class 1 Waste 

The commission proposes to amend §335.11 by restructuring 
to separate Texas Class 1 waste from hazardous waste mani-
fest requirements thereby eliminating confusion between the two 
programs. The commission proposes to incorporate by refer-
ence EPA manifest requirements to ensure consistency. Cur-
rent Class 1 waste manifest requirements are the same as EPA 
hazardous waste manifest requirements with some minor differ-
ences. This proposed rulemaking would not change any of the 
manifest requirements. The Uniform Hazardous Waste Manifest 
requirements are incorporated by reference as published in the 
March 4, 2005, issue of the Federal Register (70 FR 10821) and 
amended through June 16, 2005, issue of the Federal Register 
(70 FR 35034). 

§335.12, Shipping Requirements Applicable to Owners or Oper-
ators of Treatment, Storage, or Disposal Facilities 

The commission proposes to amend §335.12 by restructuring 
to separate Texas Class 1 waste from hazardous waste mani-
fest requirements thereby eliminating confusion between the two 
programs. Manifest requirements for hazardous waste are pro-
posed to be adopted by reference from EPA rules to ensure 

consistency. The Uniform Hazardous Waste Manifest require-
ments are incorporated by reference as published in the March 4, 
2005, issue of the Federal Register (70 FR 10821) and amended 
through March 18, 2010, issue of the Federal Register (75 FR 
12989). 

§335.13, Recordkeeping and Reporting Procedures Applicable 
to Generators Shipping Hazardous Waste or Class 1 Waste and 
Primary Exporters of Hazardous Waste 

The commission proposes to amend §335.13(n) to conform 
to federal regulations previously promulgated in the March 18, 
2010, issue of the Federal Register (75 FR 12989). Specifically, 
this amendment would make corrections to typographical errors 
in the CFR. 

The commission proposes the addition of §335.13(o) to conform 
to federal regulations promulgated in the January 8, 2010, 
issue of the Federal Register (75 FR 1236). Specifically, this 
amendment would implement recent changes to the federal 
agreements concerning the transboundary movement of haz-
ardous waste among countries belonging to the Organization 
for Economic Cooperation and Development (OECD), establish 
notice and consent requirements for spent lead-acid batteries 
intended for reclamation in a foreign country, specify that all 
exception reports concerning hazardous waste exports be sent 
to the International Compliance and Assurance Division in 
the Office of Enforcement and Compliance Assurance's Office 
of Federal Activities in Washington, D.C., and require United 
States receiving facilities to match EPA-provided import consent 
documentation to incoming hazardous waste import shipments 
and to submit to EPA a copy of the matched import consent 
documentation and RCRA hazardous waste manifest for each 
import shipment. Because of the federal government's special 
role in matters of foreign policy, EPA does not authorize states 
to administer federal import/export functions in any section of 
the RCRA hazardous waste regulations. Although states do not 
receive authorization to administer the federal government's ex-
port functions in 40 CFR Part 262, Subpart E, import functions in 
40 CFR Part 262, Subpart F, import/export functions in 40 CFR 
Part 262, Subpart H, or the import/export related functions in any 
other section of the RCRA hazardous waste regulations, state 
programs are required to adopt those federal provisions that 
are more stringent than existing state requirements to maintain 
their equivalency with the federal program. This amendment 
is more stringent than the current state rules. Therefore, this 
amendment is required by EPA to be adopted into state rules, 
in order to maintain authorization. 

§335.19, Standards and Criteria for Variances from Classifica-
tion as a Solid Waste 

The commission proposes to amend §335.19(b) to conform to 
federal regulations previously promulgated in the April 4, 2006, 
issue of the Federal Register (71 FR 16862). Specifically, this 
amendment would reduce the requirements for requests for a 
variance from classifying as a solid waste those materials that 
are reclaimed and then reused as feedstock within the origi-
nal production process in which the materials were generated 
if the reclamation operation is an essential part of the production 
process. 

§335.24, Requirements for Recyclable Materials and Nonhaz-
ardous Recyclable Materials 

The commission proposes to amend §335.24(c)(1)(A) to con-
form to federal regulations promulgated in the January 8, 
2010, issue of the Federal Register (75 FR 1236). Specifi-
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cally, this amendment would implement recent changes to the 
federal agreements concerning the transboundary movement 
of hazardous waste among countries belonging to the OECD, 
establish notice and consent requirements for spent lead-acid 
batteries intended for reclamation in a foreign country, specify 
that all exception reports concerning hazardous waste exports 
be sent to the International Compliance and Assurance Division 
in the Office of Enforcement and Compliance Assurance's 
Office of Federal Activities in Washington, D.C., and require 
United States receiving facilities to match EPA-provided import 
consent documentation to incoming hazardous waste import 
shipments and to submit to EPA a copy of the matched import 
consent documentation and RCRA hazardous waste manifest 
for each import shipment. Because of the federal government's 
special role in matters of foreign policy, EPA does not authorize 
states to administer federal import/export functions in any 
section of the RCRA hazardous waste regulations. Although 
states do not receive authorization to administer the federal 
government's export functions in 40 CFR Part 262, Subpart E, 
import functions in 40 CFR Part 262, Subpart F, import/export 
functions in 40 CFR Part 262, Subpart H, or the import/export 
related functions in any other section of the RCRA hazardous 
waste regulations, state programs are required to adopt those 
federal provisions that are more stringent than existing state 
requirements to maintain their equivalency with the federal 
program. This amendment is more stringent than the current 
state rules. Therefore, this amendment is required by EPA to be 
adopted into state rules to maintain authorization. 

§335.61, Purpose, Scope and Applicability 

The commission proposes the addition of §335.61(i) to conform 
to federal regulations promulgated in the December 1, 2008, is-
sue of the Federal Register (73 FR 72912). This amendment 
proposes exemptions for a specific generator status (i.e., large 
and small quantity generators and conditionally exempt small 
quantity generators (CESQGs)) if those eligible academic en-
tities choose to comply with 40 CFR Part 262, Subpart K (known 
as the "Academic Laboratories rule"). The Academic Laborato-
ries rule is proposed to be incorporated by reference in §335.79. 
The Academic Laboratories rule establishes an alternative set of 
generator requirements applicable to laboratories owned by el-
igible academic entities. The alternative requirements are flexi-
ble but protective and address the specific nature of hazardous 
waste generation and accumulation in these laboratories. Fur-
ther detailed discussion of the Academic Laboratories rule can 
be found in the Section by Section Discussion in §335.79. 

In particular, the amendment to §335.61 would set out exemp-
tions for eligible academic laboratories under different hazardous 
waste generator statuses. Specifically, this amendment would 
exempt large and small quantity generators from the require-
ments of hazardous waste determination (set out in §335.504) 
and the satellite accumulation area rule (set out in §335.69). In 
addition, this amendment would eliminate exemptions (set out in 
§335.78) for CESQGs, such as the exemption from regulations 
under 40 CFR Parts 124, 262 - 266, and 268, and the notification 
requirements of RCRA, §3010. However, academic laboratories 
under CESQG status would be able to take advantage of the 
benefits of the Academic Laboratories rule. Those benefits in-
clude the flexibility to decide when and where on-site hazardous 
waste determinations are made and the incentive to remove old 
and expired chemicals from the laboratories. 

§335.62, Hazardous Waste Determination and Waste Classifi-
cation 

The commission proposes to amend §335.62 to conform to fed-
eral regulations promulgated in the March 18, 2010, issue of the 
Federal Register (75 FR 12989). The amendment would add a 
reference to 40 CFR Part 267 which EPA inadvertently omitted 
after the rule was promulgated in September, 2005. The amend-
ment would add 40 CFR Part 267 to a list of Parts (261, 264 -
266, 268, and 273) to which a hazardous waste generator must 
refer for possible exclusions or restrictions pertaining to manag-
ing specific waste. 

§335.69, Accumulation Time 

The commission proposes to amend §335.69(a)(4)(B) to con-
form to federal regulations promulgated in the March 18, 2010, 
issue of the Federal Register (75 FR 12989). This amendment 
would correct a limited reference to 40 CFR §268.7(a)(5) which 
only addresses waste analysis plans. The amendment would 
apply all applicable requirements under 40 CFR Part 268 (per-
taining to Land Disposal Restrictions) to large and small quantity 
generators. 

The commission also proposes to amend §335.69(b) to conform 
to federal regulations promulgated in the March 18, 2010, is-
sue of the Federal Register (75 FR 12989). The amendment 
would clarify that the requirements in §335.69(b), pertaining to 
hazardous waste accumulation time, apply only to large quantity 
generators. 

The commission also proposes to amend §335.69(d) to conform 
to federal regulations promulgated in the March 18, 2010, issue 
of the Federal Register (75 FR 12989). The amendment would 
clarify that the satellite accumulation provisions for large quantity 
generators are also applicable to small quantity generators. The 
amendment would also add the citation of 40 CFR §261.31 to 
clarify that this provision applies to acutely hazardous wastes. 

The commission also proposes to amend §335.69(e) to conform 
to federal regulations promulgated in the March 18, 2010, issue 
of the Federal Register (75 FR 12989). The amendment would 
add the citation of 40 CFR §261.31, which was inadvertently 
omitted after the dioxin listings for acutely hazardous wastes 
listed under 40 CFR §261.31 were promulgated in 1985. 

The commission also proposes to amend §335.69(f)(4)(B) to 
delete "and" to allow the addition of a new subparagraph. 

The commission also proposes to renumber §335.69(f)(4)(C) to 
§335.69(f)(4)(D) to add a new subparagraph, and also proposes 
an amendment to conform to federal regulations promulgated in 
the March 18, 2010, issue of the Federal Register (75 FR 12989). 
This amendment would correct a limited reference to 40 CFR 
§268.7(a)(5) which only addresses waste analysis plans. The 
amendment would apply all applicable requirements under 40 
CFR Part 268 (pertaining to Land Disposal Restrictions) to large 
and small quantity generators. 

The commission also proposes the addition of §335.69(f)(4)(C) 
to conform to federal regulations promulgated in the March 18, 
2010, issue of the Federal Register (75 FR 12989). Subpara-
graph (C) would add 40 CFR Part 267 to the list of other require-
ments hazardous waste generators must follow. EPA inadver-
tently did not include 40 CFR Part 267 in the list after the rule 
was promulgated in September, 2005. 

The commission proposes changes to §335.69(m) by adding 
paragraphs (1) and (2) to conform to federal regulations pro-
mulgated in the March 18, 2010, issue of the Federal Register 
(75 FR 12989). Specifically, the amendment would incorporate 
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requirements for completion of the manifest regarding rejected 
loads. 

The commission also proposes the addition of §335.69(n) to sep-
arate requirements for rejected loads of hazardous waste from 
Class 1 waste. The commission proposes §335.69(n) with new 
language addressing Class 1 waste generators. Specifically, this 
amendment would add requirements for Class 1 waste to allevi-
ate confusion for requirements for each type of rejected waste. 

§335.76, Additional Requirements Applicable to International 
Shipments 

The commission proposes to amend §335.76(a) to conform to 
federal regulations promulgated in the January 8, 2010, issue of 
the Federal Register (75 FR 1236). This amendment would im-
plement recent changes to the federal agreements concerning 
the transboundary movement of hazardous waste among coun-
tries belonging to the OECD. Specifically, this amendment would 
clarify that countries belonging to the OECD must comply with 
the requirements of 40 CFR Part 262, Subpart H (Transfrontier 
Shipments of Hazardous Waste for Recovery within the OECD). 

The commission proposes to amend §335.76(d) to conform to 
federal requirements promulgated in the March 4, 2005, issue of 
the Federal Register (70 FR 10776) and amended through the 
March 18, 2010, issue of the Federal Register (75 FR 12989). 
Specifically, the amendment would incorporate requirements 
for completion of the manifest regarding imports of hazardous 
waste. 

The commission proposes to amend §335.76(f) to conform to 
federal regulations promulgated in the January 8, 2010, issue of 
the Federal Register (75 FR 1236). This amendment would im-
plement recent changes to the federal agreements concerning 
the transboundary movement of hazardous waste among coun-
tries belonging to the OECD. Specifically, this amendment would 
clarify that any person who exports hazardous waste to a for-
eign country or imports hazardous waste from a foreign country 
into the state must comply with the requirements contained in 40 
CFR §262.58 (International Agreements). 

The commission proposes to amend §335.76(h) to conform to 
federal regulations promulgated in the January 8, 2010, issue of 
the Federal Register (75 FR 1236). This amendment would im-
plement recent changes to the federal agreements concerning 
the transboundary movement of hazardous waste among coun-
tries belonging to the OECD. Specifically, this amendment would 
clarify that transfrontier shipments of hazardous waste for recov-
ery within the countries belonging to the OECD must comply with 
the requirements of 40 CFR Part 262, Subpart H. 

§335.78, Special Requirements for Hazardous Waste Gener-
ated by Conditionally Exempt Small Quantity Generators 

The commission proposes to amend §335.78(c)(6) to conform to 
federal regulations promulgated in the December 1, 2008, issue 
of the Federal Register (73 FR 72954). The amendment would 
remove a period at the end of the paragraph and add the word 
"or" to allow for an additional paragraph. 

The commission also proposes to add §335.78(c)(7) to conform 
to federal regulations promulgated in the December 1, 2008, is-
sue of the Federal Register (73 FR 72912). This amendment 
would allow an eligible academic entity to exclude the amount 
of unused commercial chemical product (listed in 40 CFR Part 
261, Subpart D or exhibiting one or more characteristics in 40 
CFR Part 261, Subpart C) generated solely during a laboratory 

clean-out from being counted toward its hazardous waste gen-
erator status. 

The commission proposes to amend §335.78(j) to conform to 
federal regulations promulgated in the July 30, 2003, issue of the 
Federal Register (68 FR 44659). The amendment would remove 
the phrase "if it is destined to be burned for energy recovery." 
This amendment would clarify recycled used oil management 
standards for CESQGs. 

§335.79, Alternative Requirements for Hazardous Waste Deter-
mination and Accumulation of Unwanted Material for Laborato-
ries Owned by Eligible Academic Entities 

The commission proposes new §335.79 to conform to federal 
regulations promulgated in the December 1, 2008, issue of the 
Federal Register (73 FR 72912), as amended through the De-
cember 20, 2010, issue of the Federal Register (75 FR 79304). 
This proposed new section would incorporate by reference an 
alternative set of generator requirements applicable to laborato-
ries owned by eligible academic entities promulgated under 40 
CFR Part 262, Subpart K. Eligible academic entities are colleges 
and universities, as well as teaching hospitals and nonprofit re-
search institutes that are either owned by or formally affiliated 
with a college or university. The Academic Laboratories rule 
does not apply to non-laboratory generated hazardous wastes 
from other operations of a university or college nor commercial 
laboratories. 

The Academic Laboratories rule would provide a flexible but pro-
tective set of regulations that address the specific nature of haz-
ardous waste generation and accumulation in the laboratories 
owned or operated by academic entities. Specifically, this rule 
would allow eligible academic entities the flexibility to make haz-
ardous waste determinations in the laboratory; at an on-site cen-
tral accumulation area; or at an on-site treatment, storage, or 
disposal facility. Also, this rule would provide incentives for el-
igible academic entities to clean-out old and expired chemicals 
that may pose unnecessary risk. Further, this rule would require 
the development of a Laboratory Management Plan (LMP) which 
is expected to result in safer laboratory practices and increased 
awareness of hazardous waste management. 

The proposed rule would be optional for eligible academic en-
tities. That is, eligible academic laboratories could choose to 
comply with 40 CFR Part 262, Subpart K in lieu of the exist-
ing generator regulations. In states authorized to implement the 
RCRA program, such as Texas, 40 CFR Part 262, Subpart K 
would only be available as an option once it has been adopted 
by the state in which the eligible academic entity is located. 

The commission also proposes the incorporation of six techni-
cal corrections to the Academic Laboratories rule published in 
the December 20, 2010, issue of the Federal Register (75 FR 
79304). These proposed changes include correction of errors 
such as omissions and redundancies as well as removal of an 
obsolete reference to the now-terminated Performance Track 
program. These proposed technical corrections would improve 
the clarity of the state's Academic Laboratories rule. The Aca-
demic Laboratories rule and the corrections are recommended 
by EPA to be adopted into state rules, but are not required to 
maintain RCRA authorization. 

§335.111, Purpose, Scope, and Applicability 

The commission proposes to amend §335.111 to make technical 
corrections. 

§335.112, Standards 
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The commission proposes to amend §335.112(a)(1) to conform 
to federal regulations promulgated in the January 8, 2010, issue 
of the Federal Register (75 FR 1236). This amendment would 
implement recent changes to the federal agreements concern-
ing the transboundary movement of hazardous waste among 
countries belonging to the OECD. Specifically, this amendment 
would specify that all exception reports concerning hazardous 
waste exports be sent to the International Compliance and As-
surance Division in the Office of Enforcement and Compliance 
Assurance's Office of Federal Activities in Washington, D.C., and 
would require United States receiving facilities to match EPA-
provided import consent documentation to incoming hazardous 
waste import shipments and to submit to EPA a copy of the 
matched import consent documentation and RCRA hazardous 
waste manifest for each import shipment. 

The commission proposes to amend §335.112(a)(3), (4), and 
(13) to conform to federal regulations promulgated in the March 
18, 2010, issue of the Federal Register (75 FR 12989). Re-
visions to interim standards for owners and operators of haz-
ardous waste treatment, storage, or disposal facilities in 40 CFR 
Part 265 are proposed to be adopted by reference under this 
section. This amendment would correct citations, clarify regu-
latory requirements, and incorporate conforming changes that 
were inadvertently omitted by EPA under the interim standards 
for owners and operators of hazardous waste treatment, stor-
age, or disposal facilities in 40 CFR Part 265. This amendment 
is as stringent as the current state rules. EPA recommends that 
this amendment be adopted into state rules, but it is not required 
to maintain RCRA authorization. 

The commission also proposes to amend §335.112(a)(4), to add 
language that was inadvertently omitted in a previous rule adop-
tion. Specifically, the language to be added would reinstate the 
exception to 40 CFR §§265.71, 265.72, 265.75, 265.76, and 
265.77 because these requirements are found elsewhere. 

The commission also proposes to amend §335.112(a)(14) to 
conform to federal regulations previously promulgated in the 
October 12, 2005, issue of the Federal Register (70 FR 59402). 
This amendment was previously adopted into §335.221 which 
incorporated final National Emission Standards for Hazardous 
Air Pollutants for hazardous waste combustors. These stan-
dards implemented Federal Clean Air Act, §112(d) by requiring 
hazardous waste combustors to meet hazardous air pollutants 
emission standards reflecting the performance of the maxi-
mum available control technology. In addition, the commission 
proposes an amendment to §335.112(a)(14) to include this 
incorporation by reference. 

The commission also proposes to amend §335.112(b)(7) to up-
date a cross-reference. 

§335.151, Purpose, Scope, and Applicability 

The commission proposes to amend §335.151 to make technical 
corrections. 

§335.152, Standards 

The commission proposes to amend §335.152(a)(1) to conform 
to federal regulations promulgated in the January 8, 2010, issue 
of the Federal Register (75 FR 1236). This amendment would 
implement recent changes to the federal agreements concern-
ing the transboundary movement of hazardous waste among 
countries belonging to the OECD. Specifically, this amendment 
would specify that all exception reports concerning hazardous 

waste exports be sent to the International Compliance and As-
surance Division in the Office of Enforcement and Compliance 
Assurance's Office of Federal Activities in Washington, D.C., and 
would require United States receiving facilities to match EPA-
provided import consent documentation to incoming hazardous 
waste import shipments and to submit to EPA a copy of the 
matched import consent documentation and RCRA hazardous 
waste manifest for each import shipment. 

The commission proposes to amend §335.152(a)(4) to add lan-
guage that was inadvertently omitted in a previous rule adoption. 
Specifically, the language to be added would reinstate the excep-
tion to 40 CFR §§264.71, 264.72, 264.76, and 264.77 because 
these requirements are found elsewhere. 

The commission also proposes to amend §335.152(a)(9) to con-
form to federal regulations previously promulgated in the July 14, 
2006, issue of the Federal Register (71 FR 40254). Specifically, 
this amendment would make corrections to typographical errors 
in the CFR. 

The commission also proposes to amend §335.152(a)(3), (4), 
(12), and (14) to conform to federal regulations promulgated in 
the March 18, 2010, issue of the Federal Register (75 FR 12989). 
This amendment would correct citations, clarify regulatory re-
quirements, and incorporate conforming changes that were in-
advertently omitted by EPA under the permitting standards for 
owners and operators of hazardous waste treatment, storage, 
or disposal facilities in 40 CFR Part 264. This amendment is as 
stringent as the current state rules. EPA recommends that this 
amendment be adopted into state rules, but it is not required to 
maintain RCRA authorization. 

The commission also proposes to amend §335.152(c)(7) to up-
date a cross-reference. 

§335.155, Additional Reports 

The commission proposes to amend §335.155 to make technical 
corrections. 

§335.168, Design and Operating Requirements (Surface Im-
poundments) 

The commission proposes to amend §335.168(c) to conform to 
federal regulations previously promulgated in the July 14, 2006, 
issue of the Federal Register (71 FR 40254). Specifically, this 
amendment would make corrections to typographical errors in 
the CFR. 

§335.170, Design and Operating Requirements (Waste Piles) 

The commission proposes to amend §335.170(c) to conform to 
federal regulations previously promulgated in the April 4, 2006, 
issue of the Federal Register (71 FR 16862). This amendment 
would adopt by reference requirements that reduce the record-
keeping and reporting burden imposed on the regulated com-
munity by ensuring that only the information needed and used 
to implement the hazardous waste program is collected from fa-
cilities. In addition, outdated language that references a con-
struction time period would be deleted. This amendment is less 
stringent than the current state rules, but the reduction in record-
keeping poses minimal risk to human health or the environment. 
EPA recommends that this amendment be adopted into state 
rules, but it is not required to maintain RCRA authorization. 

§335.213, Standards Applicable to Storers of Materials That Are 
To Be Used in a Manner That Constitutes Disposal Who Are Not 
the Ultimate Users 
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The commission proposes to amend §335.213 to conform to fed-
eral regulations promulgated in the March 18, 2010, issue of the 
Federal Register (75 FR 12989). The amendment would add a 
reference to Chapter 335, Subchapter U, Standards for Owners 
and Operators of Hazardous Waste Facilities Operating under a 
Standard Permit, to include applicable requirements in 40 CFR 
Part 267, which EPA inadvertently omitted after the rule was pro-
mulgated in September, 2005. 

§335.222, Management Prior to Burning 

The commission proposes §335.222(c)(1)(E) to conform to fed-
eral regulations promulgated in the March 18, 2010, issue of the 
Federal Register (75 FR 12989). Specifically, subparagraph (E) 
would add a reference to Chapter 335, Subchapter U to include 
applicable requirements in 40 CFR Part 267, which EPA inad-
vertently omitted after the rule was promulgated in September, 
2005. Subsequent subparagraph (E) has been relettered ac-
cordingly. 

§335.251, Applicability and Requirements 

The commission proposes to amend §335.251(a) to conform to 
federal regulations promulgated in the January 8, 2010, issue of 
the Federal Register (75 FR 1236). This amendment would im-
plement recent changes to the federal agreements concerning 
the transboundary movement of hazardous waste among coun-
tries belonging to the OECD. Specifically, this amendment would 
clarify that entities who transport spent lead-acid batteries in the 
United States to export them for reclamation in a foreign country 
or who export spent lead-acid batteries for reclamation in a for-
eign country are not subject to the requirements of §335.251. 

The commission also proposes to amend §335.251(b)(1) to con-
form to federal regulations promulgated in the March 18, 2010, 
issue of the Federal Register (75 FR 12989). The amendment 
would add a reference to Chapter 335, Subchapter U to include 
applicable requirements in 40 CFR Part 267, which EPA inad-
vertently omitted after the rule was promulgated in September, 
2005. 

The commission proposes §335.251(c) to conform to federal 
regulations promulgated in the January 8, 2010, issue of the Fed-
eral Register (75 FR 1236). This amendment would implement 
recent changes to the federal agreements concerning the trans-
boundary movement of hazardous waste among countries be-
longing to the OECD. Specifically, this amendment would clarify 
that entities who transport spent lead-acid batteries in the United 
States to export them for reclamation in a foreign country or who 
export spent lead-acid batteries for reclamation in a foreign coun-
try are subject to the requirements of §335.13 and §335.76(h). 

§335.431, Purpose, Scope, and Applicability 

The commission proposes to amend §335.431(c)(1) to conform 
to federal regulations promulgated in the March 18, 2010, issue 
of the Federal Register (75 FR 12989). This amendment would 
correct errors in two tables: Treatment Standards for Hazardous 
Wastes (40 CFR §268.40) and Universal Treatment Standards 
(40 CFR §268.48). This amendment is as stringent as current 
state rules. EPA recommends that this amendment be adopted 
into state rules, but it is not required to maintain RCRA autho-
rization. 

§335.504, Hazardous Waste Determination 

The commission proposes to amend §335.504(1) to conform to 
federal regulations previously promulgated in the July 28, 2006, 
issue of the Federal Register (71 FR 42928). This amendment 

was inadvertently left out of the last RCRA rulemaking and 
would exclude CRTs that meet the requirements in 40 CFR 
§261.4(a)(22) for reuse and recycling from classification as a 
solid waste. This exclusion is currently found in 40 CFR §261.4. 
This amendment is less stringent than current state rules and 
encourages recycling of CRTs. EPA recommends that this 
amendment be adopted into state rules, but it is not required to 
maintain RCRA authorization. 

The commission also proposes to amend §335.504(1) - (3) 
to conform to federal regulations promulgated in the March 
18, 2010, issue of the Federal Register (75 FR 12989). This 
amendment would correct typographical errors and citations, 
and incorporate omissions. This amendment is as stringent as 
the current state rules. EPA recommends that this amendment 
be adopted into state rules, but it is not required to maintain 
RCRA authorization. 

Fiscal Note: Costs to State and Local Government 

Nina Chamness, Analyst, Strategic Planning and Assessment, 
has determined that, for the first five-year period the proposed 
rules are in effect, no significant fiscal implications are antici-
pated for the agency as a result of administration or enforcement 
of the proposed rules. The proposed rules are not expected to 
have a fiscal impact on most local governments since they are 
typically not generators of industrial or hazardous waste nor do 
they typically treat, store, or dispose of these wastes. However, 
some units of state and local government may experience cost 
savings as a result of the proposed rules if they are eligible aca-
demic institutions, teaching hospitals, or non-profit research in-
stitutes with laboratories generating hazardous waste. 

The proposed rules would adopt optional and mandatory parts 
of some federal rule revisions to the hazardous waste programs 
of the RCRA. The proposed rulemaking would make these state 
requirements equivalent to federal requirements and allow the 
state to maintain its federal authorization of the RCRA program. 
The proposed rules also contain provisions to correct typograph-
ical errors, revise citations, and make other administrative cor-
rections. 

The proposed rules are part of a comprehensive rule package 
implementing RCRA requirements involving proposed changes 
to several chapters of 30 TAC. This fiscal note applies only to the 
proposed changes to Chapter 335. 

Chapter 335 Optional RCRA Hazardous Waste Rules 

Adoption of the optional federal RCRA requirements would pro-
vide generators of hazardous waste and hazardous waste fa-
cilities with less costly alternatives than those found in current 
rules. If these optional requirements are not adopted into state 
rules, these less costly disposal methods will not be available 
to generators of hazardous waste and operators of hazardous 
waste facilities in Texas, and they will be required to comply with 
current and potentially more expensive rules. The proposed op-
tional rules would clarify requirements for notification and record-
keeping to exclude CRTs that meet the requirements in 40 CFR 
§261.39 and §261.40 for reuse and recycling from classification 
as a solid waste. Cost savings are estimated to range from $50 
to $200 per ton of waste recycled. The proposed rules would 
revise the definition of "Standard permit" so that it is consis-
tent with the EPA definition at 40 CFR §124.2(a). The proposed 
rules would also revise the reporting requirements for treatabil-
ity studies by reducing the amount of information required to be 
submitted. Cost savings could range from $50 to $10,000 per 
report. The proposed rules would reduce the requirements for 
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requests for a variance from classifying as a solid waste those 
materials that are reclaimed and then reused as feedstock within 
the original production process in which the materials were gen-
erated if the reclamation operation is an essential part of the 
production process. Resulting cost savings, depending on the 
type of waste, could range from $50 to $200 per barrel of waste. 
The proposed rulemaking would reduce the recordkeeping and 
reporting burden imposed on the regulated community by en-
suring that only the information needed and used to implement 
the hazardous waste program is collected from facilities. In ad-
dition, outdated language that references a construction time 
period would be deleted. Cost savings could range from $50 
to $200 per ton of waste that is recycled. The proposed rule-
making would provide academic laboratories increased regula-
tory flexibility by allowing them to make hazardous waste de-
terminations in the laboratory; at an on-site central accumula-
tion area; or at an on-site treatment, storage, or disposal facil-
ity. These rules would also provide incentives for the eligible 
academic entities to clean-out old and expired chemicals and 
require them to develop an LMP. An LMP is expected to result 
in safer laboratory practices and increased awareness of haz-
ardous waste management. There are approximately 93 eligible 
academic laboratories at colleges, universities, teaching hospi-
tals, and nonprofit research institutions statewide. The annual 
cost savings for a laboratory classified as a large quantity gen-
erator could be as much as $12,000 per year, and savings for 
a laboratory classified as a small quantity generator could be as 
much as $1,000 per year if these laboratories manage their haz-
ardous waste under the proposed option. The development of 
an LMP could cost as much as $2,000. The proposed rulemak-
ing would clarify the requirements for usage of the EPA Uniform 
Hazardous Waste Manifest form when shipping federally regu-
lated hazardous waste and when shipping state regulated Class 
1 waste. The proposed rulemaking would adopt by reference 
the EPA Uniform Hazardous Waste Manifest system to more 
closely conform to the EPA manifest requirements for shipping 
hazardous waste. The rulemaking would specify requirements 
for manifesting Class 1 waste when the requirements deviate 
from the EPA manifest requirements. The proposed rulemaking 
would also correct omissions and inaccuracies in the existing 
rule. 

The proposed rules would also incorporate by reference manda-
tory federal RCRA requirements concerning the transboundary 
movement of hazardous waste among countries belonging to 
the OECD; establish notice and consent requirements for spent 
lead-acid batteries intended for reclamation in a foreign country; 
specify that all exception reports concerning hazardous waste 
exports be sent to the International Compliance and Assurance 
Division in the Office of Enforcement and Compliance Assur-
ance's Office of Federal Activities in Washington, D.C.; and re-
quire United States receiving facilities to match EPA-provided 
import consent documentation to incoming hazardous waste im-
port shipments and to submit to EPA a copy of the matched im-
port consent documentation and RCRA hazardous waste mani-
fest for each import shipment. 

In general, the proposed rules are not expected to have a sig-
nificant fiscal impact on governmental entities. The optional re-
quirements of the proposed rules are less expensive than com-
pliance with current rules, and estimated cost savings are de-
tailed under each option. The significance of cost savings will de-
pend on the amount of waste generated and, in many cases, on 
whether an entity has chosen to use consultants when comply-
ing with current requirements. There may be increased report-

ing costs to comply with the mandatory requirements concerning 
transboundary movement of hazardous waste, but if a regulated 
entity uses existing staff, the increase in reporting costs is not 
expected to be significant. 

Public Benefits and Costs 

Nina Chamness also determined that for each year of the first 
five years the proposed rules are in effect, the public benefit an-
ticipated from the changes seen in the proposed rules will be pro-
tection of the environment and public safety through increased 
recycling, less risk that hazardous materials would be released 
to the environment, safer management of laboratory waste, and 
less risk that waste shipped to other countries will be discarded 
in non-regulated areas. The proposed rules will also allow gen-
erators and operators of hazardous waste facilities to continue 
to operate efficiently because state rules will be consistent with 
federal RCRA requirements. 

In general, the proposed rules are not expected to have a sig-
nificant fiscal impact on individuals. Most hazardous wastes are 
not generated by individuals and individuals do not typically own 
or operate hazardous waste facilities. 

The proposed rules are not expected to have a significant fis-
cal impact on large businesses. Staff estimates that there are 
180 permitted hazardous waste treatment, storage, or disposal 
facilities owned by large businesses and close to 13,000 gen-
erators of industrial and hazardous waste that are large busi-
nesses. Compliance with the proposed optional requirements 
is expected to be less expensive than compliance with current 
rules. Cost savings for a business or individual is expected to be 
about the same as the cost savings for governmental entities. 
The significance of cost savings will depend on the amount of 
waste generated and, in many cases, on whether an entity has 
chosen to use consultants when complying with current require-
ments. There may be increased reporting costs to comply with 
the mandatory requirements concerning transboundary move-
ment of hazardous waste, but if a business uses existing staff, 
the increase in reporting costs is not expected to be significant. 

Small Business and Micro-Business Assessment 

No adverse fiscal implications are anticipated for small or mi-
cro-businesses as a result of the proposed rules. Most genera-
tors of hazardous waste and most owners or operators of haz-
ardous waste facilities are large businesses. If a small business 
is impacted by the proposed rules, it should experience the same 
type of cost savings or increases as those experienced by a large 
business. 

Small Business Regulatory Flexibility Analysis 

The commission has reviewed this proposed rulemaking and de-
termined that a small business regulatory flexibility analysis is not 
required because the proposed rules are required to protect the 
environment and to comply with federal regulations. 

Local Employment Impact Statement 

The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rules do not adversely affect a lo-
cal economy in a material way for the first five years that the 
proposed rules are in effect. 

Draft Regulatory Impact Analysis Determination 

The commission reviewed the proposed rulemaking in light of the 
regulatory analysis requirements of Texas Government Code, 
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§2001.0225, and determined that the rulemaking is not subject to 
Texas Government Code, §2001.0225 because it does not meet 
the definition of a "major environmental rule" as defined in that 
statute. Although the intent of the rulemaking is to protect the en-
vironment and reduce the risk to human health from environmen-
tal exposure, the rulemaking is not a major environmental rule 
because it will not adversely affect in a material way the econ-
omy, a sector of the economy, productivity, competition, jobs, the 
environment, or the public health and safety of the state or a sec-
tor of the state. There is no adverse effect in a material way on 
the economy, a sector of the economy, productivity, competition, 
or jobs of the state or a sector of the state from those revisions 
under 42 United States Code (USC), §6926(g), which already 
imposes the more stringent federal requirements on the regu-
lated community under the Hazardous and Solid Waste Amend-
ments of 1984. Likewise, there would be no adverse effect in a 
material way on the economy, a sector of the economy, produc-
tivity, competition, or jobs of the state or a sector of the state from 
those revisions outside 42 USC, §6926(g), because either the 
changes are not substantive, or the regulated community would 
benefit from the greater flexibility and reduced compliance bur-
den. The regulated community must comply with the more strin-
gent federal requirements beginning on the effective date of the 
federal regulations. Because the regulated community is already 
required to comply with the more stringent federal rules, equiv-
alent state rules would not cause any adverse effects. There is 
no adverse effect in a material way on the environment, or the 
public health and safety of the state or a sector of the state be-
cause the rulemaking is designed to protect the environment, the 
public health, and the public safety of the state and all sectors of 
the state. Because the proposed rulemaking does not have an 
adverse material impact on the economy, the rulemaking does 
not meet the definition of a major environmental rule. Further-
more, the rulemaking does not meet any of the four applicability 
requirements listed in Texas Government Code, §2001.0225(a). 
First, the proposed rulemaking does not exceed a standard set 
by federal law because the commission proposes this rulemak-
ing to implement revisions to the federal hazardous waste pro-
gram. The commission must meet the minimum standards and 
mandatory requirements of the federal program to maintain au-
thorization of the state hazardous waste program. The other pro-
posed changes do not alter substantive requirements although 
various changes may increase flexibility for the regulated com-
munity. Second, although the rulemaking proposes some re-
quirements that are more stringent than existing state rules, fed-
eral law requires the commission to promulgate rules that are as 
stringent as federal law for the commission to maintain authoriza-
tion of the state hazardous waste program. Third, the rulemak-
ing does not exceed a requirement of a delegation agreement 
or contract between the state and an agency or representative 
of the federal government, where the delegation agreement or 
contract is to implement a state and federal program. On the 
contrary, the commission must undertake the waste program. 
And fourth, the rulemaking does not seek to adopt a rule solely 
under the general powers of the agency instead of under a spe-
cific state law. The commission proposes this rulemaking under 
Texas Water Code, §5.103 and §5.105 and under Texas Health 
and Safety Code, §361.017 and §361.024. 

The commission solicits public comment on the draft regulatory 
impact analysis determination. Written comments may be sub-
mitted to the contact person at the address listed under the Sub-
mittal of Comments section of this preamble. 

Takings Impact Assessment 

The commission evaluated the rulemaking and performed an 
assessment of whether Texas Government Code, Chapter 
2007 applies. The commission's assessment indicates that 
Texas Government Code, Chapter 2007 does not apply to the 
proposed rulemaking because this action is reasonably taken to 
fulfill an obligation mandated by federal law; therefore, this ac-
tion is exempt under Texas Government Code, §2007.003(b)(4). 
The specific purpose of the rulemaking is to maintain state 
RCRA authorization by adopting state hazardous waste rules 
that are equivalent to the federal regulations. The rulemaking 
substantially advances this purpose by adopting rules that 
incorporate and refer to the federal regulations. Promulgation 
and enforcement of the rules is not a statutory or constitu-
tional taking of private real property. Specifically, the proposed 
rulemaking does not affect a landowner's rights in private real 
property because this rulemaking does not constitutionally 
burden the owner's right to property, does not restrict or limit 
the owner's right to property, and does not reduce the value 
of property by 25% or more beyond that which will otherwise 
exist in the absence of the regulations. The rulemaking seeks 
to meet the minimum standards of federal RCRA regulations 
that are already in place. 42 USC, §6926(g) imposes on the 
regulated community any federal requirements that are more 
stringent than current state rules. The regulated community 
must already have complied with the more stringent federal 
requirements as of the effective date of the federal regulations. 
Because the regulated community is already required to comply 
with the more stringent federal regulations, promulgating equiv-
alent state rules does not burden, restrict, or limit the owner's 
right to property and does not reduce the value of property 
by 25% or more. Likewise, the regulated community is not 
unduly burdened by those revisions providing greater flexibility, 
reduced recordkeeping, reporting, inspection, and sampling 
requirements. 

Consistency with the Coastal Management Program 

The commission reviewed the proposed rulemaking and found 
that the proposal is subject to the Texas Coastal Management 
Program (CMP) in accordance with the Coastal Coordination 
Act, Texas Natural Resources Code, §§33.201 et seq., and 
therefore must be consistent with all applicable CMP goals 
and policies. The commission conducted a consistency de-
termination for the proposed rules in accordance with Coastal 
Coordination Act Implementation Rules, 31 TAC §505.22 and 
found the proposed rulemaking is consistent with the applicable 
CMP goals and policies. The CMP goal applicable to the 
rulemaking is to protect, preserve, restore and enhance the di-
versity, quality, quantity, functions and values of coastal natural 
resource areas (CNRAs). Applicable policies are construction 
and operation of solid waste treatment, storage, and disposal 
facilities, such that new solid waste facilities and areal expan-
sions of existing solid waste facilities shall be sited, designed, 
constructed, and operated to prevent releases of pollutants 
that may adversely affect CNRAs and, at a minimum, comply 
with standards established under the Solid Waste Disposal Act, 
42 USC, §§6901 et seq. Promulgation and enforcement of 
these rules are consistent with the applicable CMP goals and 
policies because the rulemaking would update and enhance the 
commission's rules concerning hazardous waste facilities. In 
addition, the rules would not violate any applicable provisions of 
the CMP's stated goals and policies. 

Written comments on the consistency of this rulemaking may be 
submitted to the contact person at the address listed under the 
Submittal of Comments section of this preamble. 
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Submittal of Comments 

Written comments may be submitted to Charlotte Horn, MC 
205, Office of Legal Services, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087, 
or faxed to (512) 239-4808. Electronic comments may be 
submitted at: http://www5.tceq.texas.gov/rules/ecomments/. 
File size restrictions may apply to comments being submitted 
via the eComments system. All comments should reference 
Rule Project Number 2012-038-335-WS. The comment period 
closes November 5, 2012. Copies of the proposed rule-
making can be obtained from the commission's Web site at 
http://www.tceq.texas.gov/nav/rules/propose_adopt.html. For 
further information, please contact Cynthia Palomares, P.G., 
P.E., Industrial and Hazardous Waste Permits Section, (512) 
239-6079, MC-130, P.O. Box 13087, Austin, Texas 78711-3087. 

SUBCHAPTER A. INDUSTRIAL SOLID 
WASTE AND MUNICIPAL HAZARDOUS 
WASTE IN GENERAL 
30 TAC §§335.1, 335.2, 335.10 - 335.13, 335.19, 335.24 
Statutory Authority 

The amendments are proposed under Texas Water Code (TWC), 
§5.103 (relating to Rules) and TWC, §5.105 (relating to General 
Policy) which provide the commission with the authority to adopt 
any rules necessary to carry out its powers and duties under 
the provisions of the TWC or other laws of this state; and un-
der Texas Health and Safety Code (THSC), §361.017 (relating 
to Commission's Jurisdiction: Industrial Solid Waste and Haz-
ardous Municipal Waste); THSC, §361.024 (relating to Rules 
and Standards); and THSC, §361.036 (relating to Records and 
Manifests Required: Class I Industrial Solid Waste or Hazardous 
Waste) which authorize the commission to regulate industrial 
solid waste and hazardous waste and to adopt rules consistent 
with the general intent and purposes of the THSC. 

The proposed amendments implement THSC, Chapter 361. 

§335.1. Definitions. 

In addition to the terms defined in Chapter 3 of this title (relating to 
Definitions), the following words and terms, when used in this chapter, 
have the following meanings. 

(1) Aboveground tank--A device meeting the definition of 
tank in this section and that is situated in such a way that the entire 
surface area of the tank is completely above the plane of the adjacent 
surrounding surface and the entire surface area of the tank (including 
the tank bottom) is able to be visually inspected. 

(2) Act--Texas Health and Safety Code, Chapter 361. 

(3) Active life--The period from the initial receipt of haz-
ardous waste at the facility until the executive director receives certifi-
cation of final closure. 

(4) Active portion--That portion of a facility where pro-
cessing, storage, or disposal operations are being or have been con-
ducted after November 19, 1980, and which is not a closed portion. 
(See also "closed portion" and "inactive portion.") 

(5) Activities associated with the exploration, devel-
opment, and production [protection] of oil or gas or geothermal 
resources--Activities associated with: 

(A) the drilling of exploratory wells, oil wells, gas 
wells, or geothermal resource wells; 

(B) the production of oil or gas or geothermal resources, 
including: 

(i) activities associated with the drilling of injection 
water source wells that penetrate the base of usable quality water; 

(ii) activities associated with the drilling of cathodic 
protection holes associated with the cathodic protection of wells and 
pipelines subject to the jurisdiction of the commission to regulate the 
production of oil or gas or geothermal resources; 

(iii) activities associated with gasoline plants, natu-
ral gas or natural gas liquids processing plants, pressure maintenance 
plants, or repressurizing plants; 

(iv) activities associated with any underground nat-
ural gas storage facility, provided the terms "natural gas" and "storage 
facility" shall have the meanings set out in the Texas Natural Resources 
Code, §1.173; 

(v) activities associated with any underground hy-
drocarbon storage facility, provided the terms "hydrocarbons" and "un-
derground hydrocarbon storage facility" shall have the meanings set out 
in the Texas Natural Resources Code, §91.201; and 

(vi) activities associated with the storage, handling, 
reclamation, gathering, transportation, or distribution of oil or gas prior 
to the refining of such oil or prior to the use of such gas in any manu-
facturing process or as a residential or industrial fuel; 

(C) the operation, abandonment, and proper plugging 
of wells subject to the jurisdiction of the commission to regulate the 
exploration, development, and production of oil or gas or geothermal 
resources; and 

(D) the discharge, storage, handling, transportation, 
reclamation, or disposal of waste or any other substance or material 
associated with any activity listed in subparagraphs (A) - (C) of this 
paragraph, except for waste generated in connection with activities 
associated with gasoline plants, natural gas or natural gas liquids pro-
cessing plants, pressure maintenance plants, or repressurizing plants if 
that waste is a hazardous waste as defined by the administrator of the 
United States Environmental Protection Agency in accordance with 
the Federal Solid Waste Disposal Act, as amended (42 United States 
Code, §§6901 et seq.). 

(6) Administrator--The administrator of the United States 
Environmental Protection Agency or his designee. 

(7) Ancillary equipment--Any device that is used to distrib-
ute, meter, or control the flow of solid waste or hazardous waste from 
its point of generation to a storage or processing tank(s), between solid 
waste or hazardous waste storage and processing tanks to a point of 
disposal on site, or to a point of shipment for disposal off site. Such 
devices include, but are not limited to, piping, fittings, flanges, valves, 
and pumps. 

(8) Aquifer--A geologic formation, group of formations, or 
part of a formation capable of yielding a significant amount of ground-
water to wells or springs. 

(9) Area of concern--Any area of a facility under the con-
trol or ownership of an owner or operator where a release to the envi-
ronment of hazardous wastes or hazardous constituents has occurred, is 
suspected to have occurred, or may occur, regardless of the frequency 
or duration. 

(10) Authorized representative--The person responsible 
for the overall operation of a facility or an operation unit (i.e., part 
of a facility), e.g., the plant manager, superintendent, or person of 
equivalent responsibility. 
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(11) Battery--As defined in §335.261 of this title (relating 
to Universal Waste Rule). 

(12) Boiler--An enclosed device using controlled flame 
combustion and having the following characteristics: 

(A) the unit must have physical provisions for recover-
ing and exporting thermal energy in the form of steam, heated fluids, 
or heated gases; 

(B) the unit's combustion chamber and primary energy 
recovery section(s) must be of integral design. To be of integral design, 
the combustion chamber and the primary energy recovery section(s) 
(such as waterwalls and superheaters) must be physically formed into 
one manufactured or assembled unit. A unit in which the combustion 
chamber and the primary energy recovery section(s) are joined only 
by ducts or connections carrying flue gas is not integrally designed; 
however, secondary energy recovery equipment (such as economizers 
or air preheaters) need not be physically formed into the same unit as 
the combustion chamber and the primary energy recovery section. The 
following units are not precluded from being boilers solely because 
they are not of integral design: 

(i) process heaters (units that transfer energy di-
rectly to a process stream); and 

(ii) fluidized bed combustion units; 

(C) while in operation, the unit must maintain a thermal 
energy recovery efficiency of at least 60%, calculated in terms of the 
recovered energy compared with the thermal value of the fuel; and 

(D) the unit must export and utilize at least 75% of the 
recovered energy, calculated on an annual basis. In this calculation, no 
credit shall be given for recovered heat used internally in the same unit. 
(Examples of internal use are the preheating of fuel or combustion air, 
and the driving of induced or forced draft fans or feedwater pumps); or 

(E) the unit is one which the executive director has de-
termined, on a case-by-case basis, to be a boiler, after considering the 
standards in §335.20 of this title (relating to Variance To Be Classified 
as a Boiler). 

(13) Captive facility--A facility that accepts wastes from 
only related (within the same corporation) off-site generators. 

(14) Captured facility--A manufacturing or production fa-
cility that generates an industrial solid waste or hazardous waste that is 
routinely stored, processed, or disposed of on a shared basis in an inte-
grated waste management unit owned, operated by, and located within 
a contiguous manufacturing complex. 

(15) Captured receiver--A receiver that is located within 
the property boundaries of the generators from which it receives waste. 

(16) Carbon regeneration unit--Any enclosed thermal 
treatment device used to regenerate spent activated carbon. 

(17) Cathode ray tube or CRT--A vacuum tube, composed 
primarily of glass, which is the visual or video display component of 
an electronic device. A used, intact CRT means a CRT whose vacuum 
has not been released. A used, broken CRT means its glass has been 
removed from its housing, or casing whose vacuum has been released. 

(18) Certification--A statement of professional opinion 
based upon knowledge and belief. 

(19) Class 1 wastes--Any industrial solid waste or mixture 
of industrial solid wastes which because of its concentration, or physi-
cal or chemical characteristics, is toxic, corrosive, flammable, a strong 
sensitizer or irritant, a generator of sudden pressure by decomposition, 
heat, or other means, or may pose a substantial present or potential dan-

ger to human health or the environment when improperly processed, 
stored, transported, or disposed of or otherwise managed, as further 
defined in §335.505 of this title (relating to Class 1 Waste Determina-
tion). 

(20) Class 2 wastes--Any individual solid waste or combi-
nation of industrial solid waste which cannot be described as hazardous, 
Class 1, or Class 3 as defined in §335.506 of this title (relating to Class 
2 Waste Determination). 

(21) Class 3 wastes--Inert and essentially insoluble indus-
trial solid waste, usually including, but not limited to, materials such 
as rock, brick, glass, dirt, and certain plastics and rubber, etc., that are 
not readily decomposable, as further defined in §335.507 of this title 
(relating to Class 3 Waste Determination). 

(22) Closed portion--That portion of a facility which an 
owner or operator has closed in accordance with the approved facility 
closure plan and all applicable closure requirements. (See also "active 
portion" and "inactive portion.") 

(23) Closure--The act of permanently taking a waste man-
agement unit or facility out of service. 

(24) Commercial hazardous waste management facil-
ity--Any hazardous waste management facility that accepts hazardous 
waste or polychlorinated biphenyl compounds for a charge, except 
a captured facility or a facility that accepts waste only from other 
facilities owned or effectively controlled by the same person. 

(25) Component--Either the tank or ancillary equipment of 
a tank system. 

(26) Confined aquifer--An aquifer bounded above and be-
low by impermeable beds or by beds of distinctly lower permeability 
than that of the aquifer itself; an aquifer containing confined ground-
water. 

(27) Consignee--The ultimate treatment, storage, or dis-
posal facility in a receiving country to which the hazardous waste will 
be sent. 

(28) Container--Any portable device in which a material is 
stored, transported, processed, or disposed of, or otherwise handled. 

(29) Containment building--A hazardous waste manage-
ment unit that is used to store or treat hazardous waste under the 
provisions of §335.152(a)(19) or §335.112(a)(21) of this title (relating 
to Standards). 

(30) Contaminant--Includes, but is not limited to, "solid 
waste," "hazardous waste," and "hazardous waste constituent" as 
defined in this subchapter; "pollutant" as defined in Texas Water 
Code (TWC), §26.001, and Texas Health and Safety Code (THSC), 
§361.401; "hazardous substance" as defined in THSC, §361.003; and 
other substances that are subject to the Texas Hazardous Substances 
Spill Prevention and Control Act, TWC, §§26.261 - 26.267. 

(31) Contaminated medium/media--A portion or portions 
of the physical environment to include soil, sediment, surface water, 
groundwater or air, that contain contaminants at levels that pose a sub-
stantial present or future threat to human health and the environment. 

(32) Contingency plan--A document setting out an orga-
nized, planned, and coordinated course of action to be followed in case 
of a fire, explosion, or release of hazardous waste or hazardous waste 
constituents which could threaten human health or the environment. 

(33) Control--To apply engineering measures such as cap-
ping or reversible treatment methods and/or institutional measures such 
as deed restrictions to facilities or areas with wastes or contaminated 
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media which result in remedies that are protective of human health and 
the environment when combined with appropriate maintenance, mon-
itoring, and any necessary further corrective action. 

(34) Corrosion expert--A person who, by reason of his 
knowledge of the physical sciences and the principles of engineering 
and mathematics, acquired by a professional education and related 
practical experience, is qualified to engage in the practice of corrosion 
control on buried or submerged metal piping systems and metal tanks. 
Such a person must be certified as being qualified by the National 
Association of Corrosion Engineers or be a registered professional 
engineer who has certification or licensing that includes education and 
experience in corrosion control on buried or submerged metal piping 
systems and metal tanks. 

(35) Cathode Ray Tube collector--A person who receives 
used, intact Cathode Ray Tubes for recycling, repair, resale, or dona-
tion. 

(36) Cathode Ray Tube glass manufacturer--An operation 
or part of an operation that uses a furnace to manufacture Cathode Ray 
Tube glass. 

(37) Cathode Ray Tube processing--Conducting all of the 
following activities: 

(A) Receiving broken or intact Cathode Ray Tubes 
(CRTs); 

(B) Intentionally breaking intact CRTs or further break-
ing or separating broken CRTs; and 

(C) Sorting or otherwise managing glass removed from 
CRT monitors. 

(38) Decontaminate--To apply a treatment process(es) to 
wastes or contaminated media whereby the substantial present or future 
threat to human health and the environment is eliminated. 

(39) Designated facility--A [Class 1 or] hazardous waste 
treatment, storage, or disposal facility which: has received a [United 
States Environmental Protection Agency] permit (or [a facility with] 
interim status) in accordance with the requirements of 40 Code of Fed-
eral Regulations (CFR) Parts 270 and 124; has received a permit (or 
interim status) from a state authorized in accordance with 40 CFR Part 
271 [(in the case of hazardous waste; a permit issued in accordance 
with §335.2 of this title (relating to Permit Required) (in the case of 
nonhazardous waste)]; or [that] is regulated under 40 CFR §261.6(c)(2) 
or 40 CFR Part 266, Subpart F [§335.24(f), (g), or (h) of this title (relat-
ing to Requirements for Recyclable Materials and Nonhazardous Re-
cyclable Materials) or §335.241 of this title (relating to Applicability 
and Requirements)] and [that] has been designated on the manifest by 
the generator pursuant to 40 CFR §262.20. For hazardous wastes, if [in 
accordance with §335.10 of this title (relating to Shipping and Report-
ing Procedures Applicable to Generators of Hazardous Waste or Class 
1 Waste and Primary Exporters of Hazardous Waste). If] a waste is 
destined to a facility in an authorized state which has not yet obtained 
authorization to regulate that particular waste as hazardous, then the 
designated facility must be a facility allowed by the receiving state to 
accept such waste. For Class 1 wastes, a designated facility is any 
treatment, storage, or disposal facility authorized to receive the Class 1 
waste that has been designated on the manifest by the generator. Des-
ignated facility also means a generator site designated on the manifest 
to receive its waste as a return shipment from a facility that has rejected 
the waste in accordance with §335.12 [§335.12(e)] of this title (relat-
ing to Shipping Requirements Applicable to Owners or Operators of 
Treatment, Storage, or Disposal Facilities). 

(40) Destination facility--Has the definition adopted under 
§335.261 of this title (relating to Universal Waste Rule). 

(41) Dike--An embankment or ridge of either natural or 
man-made materials used to prevent the movement of liquids, sludges, 
solids, or other materials. 

(42) Dioxins and furans (D/F)--Tetra, penta, hexa, hepta, 
and octa-chlorinated dibenzo dioxins and furans. 

(43) Discharge or hazardous waste discharge--The acci-
dental or intentional spilling, leaking, pumping, pouring, emitting, 
emptying, or dumping of waste into or on any land or water. 

(44) Disposal--The discharge, deposit, injection, dumping, 
spilling, leaking, or placing of any solid waste or hazardous waste 
(whether containerized or uncontainerized) into or on any land or water 
so that such solid waste or hazardous waste or any constituent thereof 
may enter the environment or be emitted into the air or discharged into 
any waters, including groundwaters. 

(45) Disposal facility--A facility or part of a facility at 
which solid waste is intentionally placed into or on any land or water, 
and at which waste will remain after closure. The term "disposal 
facility" does not include a corrective action management unit into 
which remediation wastes are placed. 

(46) Drip pad--An engineered structure consisting of a 
curbed, free-draining base, constructed of non-earthen materials and 
designed to convey preservative kick-back or drippage from treated 
wood, precipitation, and surface water run-on to an associated collec-
tion system at wood preserving plants. 

(47) Elementary neutralization unit--A device which: 

(A) is used for neutralizing wastes which are hazardous 
only because they exhibit the corrosivity characteristic defined in 40 
Code of Federal Regulations (CFR) §261.22, or are listed in 40 CFR 
Part 261, Subpart D, only for this reason; or is used for neutralizing the 
pH of non-hazardous industrial solid waste; and 

(B) meets the definition of tank, tank system, container, 
transport vehicle, or vessel as defined in this section. 

(48) United States Environmental Protection Agency 
(EPA) acknowledgment of consent--The cable sent to EPA from the 
United States Embassy in a receiving country that acknowledges the 
written consent of the receiving country to accept the hazardous waste 
and describes the terms and conditions of the receiving country's 
consent to the shipment. 

(49) United States Environmental Protection Agency 
(EPA) hazardous waste number--The number assigned by the EPA to 
each hazardous waste listed in 40 Code of Federal Regulations (CFR) 
Part 26l, Subpart D and to each characteristic identified in 40 CFR 
Part 26l, Subpart C. 

(50) United States Environmental Protection Agency 
(EPA) identification number--The number assigned by the EPA or the 
commission to each generator, transporter, and processing, storage, or 
disposal facility. 

(51) Essentially insoluble--Any material, which if repre-
sentatively sampled and placed in static or dynamic contact with deion-
ized water at ambient temperature for seven days, will not leach any 
quantity of any constituent of the material into the water in excess of 
current United States Public Health Service or United States Environ-
mental Protection Agency limits for drinking water as published in the 
Federal Register. 
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(52) Equivalent method--Any testing or analytical method 
approved by the administrator under 40 Code of Federal Regulations 
§260.20 and §260.21. 

(53) Existing portion--That land surface area of an existing 
waste management unit, included in the original Part A permit appli-
cation, on which wastes have been placed prior to the issuance of a 
permit. 

(54) Existing tank system or existing component--A tank 
system or component that is used for the storage or processing of haz-
ardous waste and that is in operation, or for which installation has com-
menced on or prior to July 14, 1986. Installation will be considered to 
have commenced if the owner or operator has obtained all federal, state, 
and local approvals or permits necessary to begin physical construction 
of the site or installation of the tank system and if either: 

(A) a continuous on-site physical construction or instal-
lation program has begun; or 

(B) the owner or operator has entered into contractual 
obligations--which cannot be canceled or modified without substantial 
loss--for physical construction of the site or installation of the tank sys-
tem to be completed within a reasonable time. 

(55) Explosives or munitions emergency--A situation in-
volving the suspected or detected presence of unexploded ordnance, 
damaged or deteriorated explosives or munitions, an improvised explo-
sive device, other potentially explosive material or device, or other po-
tentially harmful military chemical munitions or device, that creates an 
actual or potential imminent threat to human health, including safety, or 
the environment, including property, as determined by an explosives or 
munitions emergency response specialist. These situations may require 
immediate and expeditious action by an explosives or munitions emer-
gency response specialist to control, mitigate, or eliminate the threat. 

(56) Explosives or munitions emergency response--All im-
mediate response activities by an explosives and munitions emergency 
response specialist to control, mitigate, or eliminate the actual or poten-
tial threat encountered during an explosives or munitions emergency, 
subject to the following: 

(A) an explosives or munitions emergency response in-
cludes in-place render-safe procedures, treatment or destruction of the 
explosives or munitions and/or transporting those items to another lo-
cation to be rendered safe, treated, or destroyed; 

(B) any reasonable delay in the completion of an explo-
sives or munitions emergency response caused by a necessary, unfore-
seen, or uncontrollable circumstance will not terminate the explosives 
or munitions emergency; and 

(C) explosives and munitions emergency responses can 
occur on either public or private lands and are not limited to responses 
at hazardous waste facilities. 

(57) Explosives or munitions emergency response spe-
cialist--An individual trained in chemical or conventional munitions 
or explosives handling, transportation, render-safe procedures, or de-
struction techniques, including United States Department of Defense 
(DOD) emergency explosive ordnance disposal, technical escort unit, 
and DOD-certified civilian or contractor personnel; and, other federal, 
state, or local government, or civilian personnel similarly trained in 
explosives or munitions emergency responses. 

(58) Extrusion--A process using pressure to force ground 
poultry carcasses through a decreasing-diameter barrel or nozzle, caus-
ing the generation of heat sufficient to kill pathogens, and resulting in 
an extruded product acceptable as a feed ingredient. 

(59) Facility--Includes: 

(A) all contiguous land, and structures, other appurte-
nances, and improvements on the land, used for storing, processing, or 
disposing of municipal hazardous waste or industrial solid waste. A fa-
cility may consist of several treatment, storage, or disposal operational 
units (e.g., one or more landfills, surface impoundments, or combina-
tions of them); 

(B) for the purpose of implementing corrective action 
under §335.167 of this title (relating to Corrective Action for Solid 
Waste Management Units) or §335.602(a)(5) of this title (relating to 
Standards), all contiguous property under the control of the owner or 
operator seeking a permit for the treatment, storage, and/or disposal of 
hazardous waste. This definition also applies to facilities implementing 
corrective action under Texas Water Code, §7.031 (Corrective Action 
Relating to Hazardous Waste). 

(60) Final closure--The closure of all hazardous waste 
management units at the facility in accordance with all applicable 
closure requirements so that hazardous waste management activities 
under Subchapter E of this chapter (relating to Interim Standards 
for Owners and Operators of Hazardous Waste Treatment, Storage, 
or Disposal Facilities) and Subchapter F of this chapter (relating to 
Permitting Standards for Owners and Operators of Hazardous Waste 
Treatment, Storage, or Disposal Facilities) are no longer conducted 
at the facility unless subject to the provisions in §335.69 of this title 
(relating to Accumulation Time). 

(61) Food-chain crops--Tobacco, crops grown for human 
consumption, and crops grown for feed for animals whose products 
are consumed by humans. 

(62) Freeboard--The vertical distance between the top of a 
tank or surface impoundment dike, and the surface of the waste con-
tained therein. 

(63) Free liquids--Liquids which readily separate from the 
solid portion of a waste under ambient temperature and pressure. 

(64) Gasification--For the purpose of complying with 40 
Code of Federal Regulations §261.4(a)(12)(i), gasification is a process, 
conducted in an enclosed device or system, designed and operated 
to process petroleum feedstock, including oil-bearing hazardous sec-
ondary materials through a series of highly controlled steps utilizing 
thermal decomposition, limited oxidation, and gas cleaning to yield a 
synthesis gas composed primarily of hydrogen and carbon monoxide 
gas. 

(65) Generator--Any person, by site, who produces mu-
nicipal hazardous waste or industrial solid waste; any person who 
possesses municipal hazardous waste or industrial solid waste to be 
shipped to any other person; or any person whose act first causes the 
solid waste to become subject to regulation under this chapter. For the 
purposes of this regulation, a person who generates or possesses Class 
3 wastes only shall not be considered a generator. 

(66) Groundwater--Water below the land surface in a zone 
of saturation. 

(67) Hazardous industrial waste--Any industrial solid 
waste or combination of industrial solid wastes identified or listed 
as a hazardous waste by the administrator of the United States En-
vironmental Protection Agency in accordance with the Resource 
Conservation and Recovery Act of 1976, §3001 (42 United States 
Code, §6921). The administrator has identified the characteristics of 
hazardous wastes and listed certain wastes as hazardous in 40 Code 
of Federal Regulations Part 26l. The executive director will maintain 
in the offices of the commission a current list of hazardous wastes, 
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a current set of characteristics of hazardous waste, and applicable 
appendices, as promulgated by the administrator. 

(68) Hazardous substance--Any substance designated as a 
hazardous substance under 40 Code of Federal Regulations Part 302. 

(69) Hazardous waste--Any solid waste identified or listed 
as a hazardous waste by the administrator of the United States Environ-
mental Protection Agency in accordance with the federal Solid Waste 
Disposal Act, as amended by the Resource Conservation and Recovery 
Act, 42 United States Code, §§6901 et seq. 

(70) Hazardous waste constituent--A constituent that 
caused the administrator to list the hazardous waste in 40 Code of 
Federal Regulations (CFR) Part 261, Subpart D or a constituent listed 
in Table 1 of 40 CFR §261.24. 

(71) Hazardous waste management facility--All contigu-
ous land, including structures, appurtenances, and other improvements 
on the land, used for processing, storing, or disposing of hazardous 
waste. The term includes a publicly- or privately-owned hazardous 
waste management facility consisting of processing, storage, or dis-
posal operational hazardous waste management units such as one or 
more landfills, surface impoundments, waste piles, incinerators, boil-
ers, and industrial furnaces, including cement kilns, injection wells, salt 
dome waste containment caverns, land treatment facilities, or a combi-
nation of units. 

(72) Hazardous waste management unit--A landfill, sur-
face impoundment, waste pile, industrial furnace, incinerator, cement 
kiln, injection well, container, drum, salt dome waste containment 
cavern, or land treatment unit, or any other structure, vessel, appurte-
nance, or other improvement on land used to manage hazardous waste. 

(73) In operation--Refers to a facility which is processing, 
storing, or disposing of solid waste or hazardous waste. 

(74) Inactive portion--That portion of a facility which is 
not operated after November 19, 1980. (See also "active portion" and 
"closed portion.") 

(75) Incinerator--Any enclosed device that: 

(A) uses controlled flame combustion and neither meets 
the criteria for classification as a boiler, sludge dryer, or carbon regen-
eration unit, nor is listed as an industrial furnace; or 

(B) meets the definition of infrared incinerator or 
plasma arc incinerator. 

(76) Incompatible waste--A hazardous waste which is un-
suitable for: 

(A) placement in a particular device or facility because 
it may cause corrosion or decay of containment materials (e.g., con-
tainer inner liners or tank walls); or 

(B) commingling with another waste or material under 
uncontrolled conditions because the commingling might produce heat 
or pressure, fire or explosion, violent reaction, toxic dusts, mists, 
fumes, or gases, or flammable fumes or gases. 

(77) Individual generation site--The contiguous site at or 
on which one or more solid waste or hazardous wastes are generated. 
An individual generation site, such as a large manufacturing plant, may 
have one or more sources of solid waste or hazardous waste, but is 
considered a single or individual generation site if the site or property 
is contiguous. 

(78) Industrial furnace--Includes any of the following en-
closed devices that use thermal treatment to accomplish recovery of 
materials or energy: 

(A) cement kilns; 

(B) lime kilns; 

(C) aggregate kilns; 

(D) phosphate kilns; 

(E) coke ovens; 

(F) blast furnaces; 

(G) smelting, melting, and refining furnaces (including 
pyrometallurgical devices such as cupolas, reverberator furnaces, sin-
tering machines, roasters, and foundry furnaces); 

(H) titanium dioxide chloride process oxidation reac-
tors; 

(I) methane reforming furnaces; 

(J) pulping liquor recovery furnaces; 

(K) combustion devices used in the recovery of sulfur 
values from spent sulfuric acid; 

(L) halogen acid furnaces for the production of acid 
from halogenated hazardous waste generated by chemical production 
facilities where the furnace is located on the site of a chemical pro-
duction facility, the acid product has a halogen acid content of at least 
3.0%, the acid product is used in a manufacturing process, and, except 
for hazardous waste burned as fuel, hazardous waste fed to the furnace 
has a minimum halogen content of 20% as generated; and 

(M) other devices the commission may list, after the op-
portunity for notice and comment is afforded to the public. 

(79) Industrial solid waste--Solid waste resulting from or 
incidental to any process of industry or manufacturing, or mining or 
agricultural operation, which may include hazardous waste as defined 
in this section. 

(80) Infrared incinerator--Any enclosed device that uses 
electric powered resistance heaters as a source of radiant heat followed 
by an afterburner using controlled flame combustion and which is not 
listed as an industrial furnace. 

(81) Inground tank--A device meeting the definition of 
tank in this section whereby a portion of the tank wall is situated to 
any degree within the ground, thereby preventing visual inspection of 
that external surface area of the tank that is in the ground. 

(82) Injection well--A well into which fluids are injected. 
(See also "underground injection.") 

(83) Inner liner--A continuous layer of material placed in-
side a tank or container which protects the construction materials of the 
tank or container from the contained waste or reagents used to treat the 
waste. 

(84) Installation inspector--A person who, by reason of his 
knowledge of the physical sciences and the principles of engineering, 
acquired by a professional education and related practical experience, 
is qualified to supervise the installation of tank systems. 

(85) International shipment--The transportation of haz-
ardous waste into or out of the jurisdiction of the United States. 

(86) Lamp--Has the definition adopted under §335.261 of 
this title (relating to Universal Waste Rule). 

(87) Land treatment facility--A facility or part of a facility 
at which solid waste or hazardous waste is applied onto or incorporated 
into the soil surface and that is not a corrective action management 
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unit; such facilities are disposal facilities if the waste will remain after 
closure. 

(88) Landfill--A disposal facility or part of a facility where 
solid waste or hazardous waste is placed in or on land and which is not 
a pile, a land treatment facility, a surface impoundment, an injection 
well, a salt dome formation, a salt bed formation, an underground mine, 
a cave, or a corrective action management unit. 

(89) Landfill cell--A discrete volume of a solid waste or 
hazardous waste landfill which uses a liner to provide isolation of 
wastes from adjacent cells or wastes. Examples of landfill cells are 
trenches and pits. 

(90) Leachate--Any liquid, including any suspended com-
ponents in the liquid, that has percolated through or drained from solid 
waste or hazardous waste. 

(91) Leak-detection system--A system capable of detecting 
the failure of either the primary or secondary containment structure or 
the presence of a release of solid waste or hazardous waste or accumu-
lated liquid in the secondary containment structure. Such a system must 
employ operational controls (e.g., daily visual inspections for releases 
into the secondary containment system of aboveground tanks) or con-
sist of an interstitial monitoring device designed to detect continuously 
and automatically the failure of the primary or secondary containment 
structure or the presence of a release of solid waste or hazardous waste 
into the secondary containment structure. 

(92) Licensed professional geoscientist--A geoscien-
tist who maintains a current license through the Texas Board of 
Professional Geoscientists in accordance with its requirements for 
professional practice. 

(93) Liner--A continuous layer of natural or man-made ma-
terials, beneath or on the sides of a surface impoundment, landfill, or 
landfill cell, which restricts the downward or lateral escape of solid 
waste or hazardous waste, hazardous waste constituents, or leachate. 

(94) Management or hazardous waste management--The 
systematic control of the collection, source separation, storage, trans-
portation, processing, treatment, recovery, and disposal of solid waste 
or hazardous waste. 

(95) Manifest--The waste shipping document, United 
States Environmental Protection Agency (EPA) Form 8700-22, 
(including, if necessary, EPA Form 8700-22A), originated and signed 
by the generator or offeror in accordance with the instructions in 
§335.10 of this title and the applicable requirements of 40 CFR 
Parts 262 - 265. [, that will accompany and be used for tracking the 
transportation, disposal, treatment, storage, or recycling of shipments 
of hazardous wastes or Class 1 industrial solid wastes. The form used 
for this purpose is the EPA Form 8700-22, obtainable from any printer 
registered with the EPA.] 

(96) Manifest tracking number--The alphanumeric identi-
fication number (i.e., a unique three-letter suffix preceded by nine nu-
merical digits), which is pre-printed in Item 4 of [on] the manifest by a 
registered source. 

(97) Military munitions--All ammunition products and 
components produced or used by or for the Department of Defense 
(DOD) or the United States Armed Services for national defense 
and security, including military munitions under the control of the 
DOD, the United States Coast Guard, the United States Department 
of Energy (DOE), and National Guard personnel. The term "military 
munitions": 

(A) includes confined gaseous, liquid, and solid pro-
pellants, explosives, pyrotechnics, chemical and riot control agents, 

smokes, and incendiaries used by DOD components, including bulk 
explosives and chemical warfare agents, chemical munitions, rock-
ets, guided and ballistic missiles, bombs, warheads, mortar rounds, 
artillery ammunition, small arms ammunition, grenades, mines, tor-
pedoes, depth charges, cluster munitions and dispensers, demolition 
charges, and devices and components thereof; and 

(B) includes non-nuclear components of nuclear de-
vices, managed under DOE's nuclear weapons program after all 
required sanitization operations under the Atomic Energy Act of 1954, 
as amended, have been completed; but 

(C) does not include wholly inert items, improvised ex-
plosive devices, and nuclear weapons, nuclear devices, and nuclear 
components thereof. 

(98) Miscellaneous unit--A hazardous waste management 
unit where hazardous waste is stored, processed, or disposed of and 
that is not a container, tank, surface impoundment, pile, land treatment 
unit, landfill, incinerator, boiler, industrial furnace, underground injec-
tion well with appropriate technical standards under Chapter 331 of 
this title (relating to Underground Injection Control), corrective action 
management unit, containment building, staging pile, or unit eligible 
for a research, development, and demonstration permit or under Chap-
ter 305, Subchapter K of this title (relating to Research, Development, 
and Demonstration Permits). 

(99) Movement--That solid waste or hazardous waste 
transported to a facility in an individual vehicle. 

(100) Municipal hazardous waste--A municipal solid 
waste or mixture of municipal solid wastes which has been identified 
or listed as a hazardous waste by the administrator of the United States 
Environmental Protection Agency. 

(101) Municipal solid waste--Solid waste resulting from 
or incidental to municipal, community, commercial, institutional, and 
recreational activities; including garbage, rubbish, ashes, street clean-
ings, dead animals, abandoned automobiles, and all other solid waste 
other than industrial waste. 

(102) New tank system or new tank component--A tank 
system or component that will be used for the storage or processing 
of hazardous waste and for which installation has commenced after 
July 14, 1986; except, however, for purposes of 40 Code of Fed-
eral Regulations (CFR) §264.193(g)(2) (incorporated by reference 
at §335.152(a)(8) of this title (relating to Standards)) and 40 CFR 
§265.193(g)(2) (incorporated by reference at §335.112(a)(9) of this 
title (relating to Standards)), a new tank system is one for which 
construction commences after July 14, 1986. (See also "existing tank 
system.") 

(103) Off-site--Property which cannot be characterized as 
on-site. 

(104) Onground tank--A device meeting the definition of 
tank in this section and that is situated in such a way that the bottom 
of the tank is on the same level as the adjacent surrounding surface so 
that the external tank bottom cannot be visually inspected. 

(105) On-Site--The same or geographically contiguous 
property which may be divided by public or private rights-of-way, pro-
vided the entrance and exit between the properties is at a cross-roads 
intersection, and access is by crossing, as opposed to going along, the 
right-of-way. Noncontiguous properties owned by the same person 
but connected by a right-of-way which he controls and to which the 
public does not have access, is also considered on-site property. 

(106) Open burning--The combustion of any material with-
out the following characteristics: 
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(A) control of combustion air to maintain adequate tem-
perature for efficient combustion; 

(B) containment of the combustion-reaction in an en-
closed device to provide sufficient residence time and mixing for com-
plete combustion; and 

(C) control of emission of the gaseous combustion 
products. (See also "incineration" and "thermal treatment.") 

(107) Operator--The person responsible for the overall op-
eration of a facility. 

(108) Owner--The person who owns a facility or part of a 
facility. 

(109) Partial closure--The closure of a hazardous waste 
management unit in accordance with the applicable closure require-
ments of Subchapters E and F of this chapter (relating to Interim 
Standards for Owners and Operators of Hazardous Waste Treatment, 
Storage, or Disposal Facilities; and Permitting Standards for Owners 
and Operators of Hazardous Waste Treatment, Storage, or Disposal 
Facilities) at a facility that contains other active hazardous waste 
management units. For example, partial closure may include the 
closure of a tank (including its associated piping and underlying 
containment systems), landfill cell, surface impoundment, waste pile, 
or other hazardous waste management unit, while other units of the 
same facility continue to operate. 

(110) PCBs or polychlorinated biphenyl compounds--
Compounds subject to 40 Code of Federal Regulations Part 761. 

(111) Permit--A written permit issued by the commission 
which, by its conditions, may authorize the permittee to construct, in-
stall, modify, or operate a specified municipal hazardous waste or in-
dustrial solid waste treatment, storage, or disposal facility in accor-
dance with specified limitations. 

(112) Personnel or facility personnel--All persons who 
work at, or oversee the operations of, a solid waste or hazardous waste 
facility, and whose actions or failure to act may result in noncompli-
ance with the requirements of this chapter. 

(113) Pesticide--Has the definition adopted under 
§335.261 of this title (relating to Universal Waste Rule). 

(114) Petroleum substance--A crude oil or any refined or 
unrefined fraction or derivative of crude oil which is a liquid at standard 
conditions of temperature and pressure. 

(A) Except as provided in subparagraph (C) of this 
paragraph for the purposes of this chapter, a "petroleum substance" 
shall be limited to a substance in or a combination or mixture of 
substances within the following list (except for any listed substance 
regulated as a hazardous waste under the federal Solid Waste Disposal 
Act, Subtitle C (42 United States Code (USC), §§6921, et seq.)) and 
which is liquid at standard conditions of temperature (20 degrees 
Centigrade) and pressure (1 atmosphere): 

(i) basic petroleum substances--i.e., crude oils, 
crude oil fractions, petroleum feedstocks, and petroleum fractions; 

(ii) motor fuels--a petroleum substance which is typ-
ically used for the operation of internal combustion engines and/or mo-
tors (which includes, but is not limited to, stationary engines and en-
gines used in transportation vehicles and marine vessels); 

(iii) aviation gasolines--i.e., Grade 80, Grade 100, 
and Grade 100-LL; 

(iv) aviation jet fuels--i.e., Jet A, Jet A-1, Jet B, JP-4, 
JP-5, and JP-8; 

(v) distillate fuel oils--i.e., Number 1-D, Number 1, 
Number 2-D, and Number 2; 

(vi) residual fuel oils--i.e., Number 4-D, Number 
4-light, Number 4, Number 5-light, Number 5-heavy, and Number 6; 

(vii) gas-turbine fuel oils--i.e., Grade O-GT, Grade 
1-GT, Grade 2-GT, Grade 3-GT, and Grade 4-GT; 

(viii) illuminating oils--i.e., kerosene, mineral seal 
oil, long-time burning oils, 300 oil, and mineral colza oil; 

(ix) lubricants--i.e., automotive and industrial lubri-
cants; 

(x) building materials--i.e., liquid asphalt and dust-
laying oils; 

(xi) insulating and waterproofing materials--i.e., 
transformer oils and cable oils; and 

(xii) used oils--See definition for "used oil" in this 
section. 

(B) For the purposes of this chapter, a "petroleum sub-
stance" shall include solvents or a combination or mixture of solvents 
(except for any listed substance regulated as a hazardous waste under 
the federal Solid Waste Disposal Act, Subtitle C (42 USC, §§6921, et 
seq.)) and which is liquid at standard conditions of temperature (20 de-
grees Centigrade) and pressure (1 atmosphere) i.e., Stoddard solvent, 
petroleum spirits, mineral spirits, petroleum ether, varnish makers' and 
painters' naphthas, petroleum extender oils, and commercial hexane. 

(C) The following materials are not considered petro-
leum substances: 

(i) polymerized materials, i.e., plastics, synthetic 
rubber, polystyrene, high and low density polyethylene; 

(ii) animal, microbial, and vegetable fats; 

(iii) food grade oils; 

(iv) hardened asphalt and solid asphaltic materials--
i.e., roofing shingles, roofing felt, hot mix (and cold mix); and 

(v) cosmetics. 

(115) Pile--Any noncontainerized accumulation of solid, 
nonflowing solid waste or hazardous waste that is used for process-
ing or storage, and that is not a corrective action management unit or a 
containment building. 

(116) Plasma arc incinerator--Any enclosed device using a 
high intensity electrical discharge or arc as a source of heat followed 
by an afterburner using controlled flame combustion and which is not 
listed as an industrial furnace. 

(117) Post-closure order--An order issued by the commis-
sion for post-closure care of interim status units, a corrective action 
management unit unless authorized by permit, or alternative correc-
tive action requirements for contamination commingled from Resource 
Conservation and Recovery Act and solid waste management units. 

(118) Poultry--Chickens or ducks being raised or kept on 
any premises in the state for profit. 

(119) Poultry carcass--The carcass, or part of a carcass, of 
poultry that died as a result of a cause other than intentional slaughter 
for use for human consumption. 

(120) Poultry facility--A facility that: 

(A) is used to raise, grow, feed, or otherwise produce 
poultry for commercial purposes; or 
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(B) is a commercial poultry hatchery that is used to pro-
duce chicks or ducklings. 

(121) Primary exporter--Any person who is required to 
originate the manifest for a shipment of hazardous waste in accordance 
with the regulations contained in 40 Code of Federal Regulations 
Part 262, Subpart B, which are in effect as of November 8, 1986, or 
equivalent state provision, which specifies a treatment, storage, or 
disposal facility in a receiving country as the facility to which the 
hazardous waste will be sent and any intermediary arranging for the 
export. 

(122) Processing--The extraction of materials, transfer, 
volume reduction, conversion to energy, or other separation and prepa-
ration of solid waste for reuse or disposal, including the treatment or 
neutralization of solid waste or hazardous waste, designed to change 
the physical, chemical, or biological character or composition of any 
solid waste or hazardous waste so as to neutralize such waste, or so 
as to recover energy or material from the waste or so as to render 
such waste nonhazardous, or less hazardous; safer to transport, store 
or dispose of; or amenable for recovery, amenable for storage, or 
reduced in volume. The transfer of solid waste for reuse or disposal as 
used in this definition does not include the actions of a transporter in 
conveying or transporting solid waste by truck, ship, pipeline, or other 
means. Unless the executive director determines that regulation of 
such activity is necessary to protect human health or the environment, 
the definition of processing does not include activities relating to 
those materials exempted by the administrator of the United States 
Environmental Protection Agency in accordance with the federal Solid 
Waste Disposal Act, as amended by the Resource Conservation and 
Recovery Act, 42 United States Code, §§6901 et seq., as amended. 

(123) Publicly-owned treatment works (POTW)--Any de-
vice or system used in the treatment (including recycling and reclama-
tion) of municipal sewage or industrial wastes of a liquid nature which 
is owned by a state or municipality (as defined by the Clean Water Act, 
§502(4)). The definition includes sewers, pipes, or other conveyances 
only if they convey wastewater to a POTW providing treatment. 

(124) Qualified groundwater scientist--A scientist or engi-
neer who has received a baccalaureate or post-graduate degree in the 
natural sciences or engineering, and has sufficient training and expe-
rience in groundwater hydrology and related fields as may be demon-
strated by state registration, professional certifications, or completion 
of accredited university courses that enable that individual to make 
sound professional judgments regarding groundwater monitoring and 
contaminant fate and transport. 

(125) Receiving country--A foreign country to which 
a hazardous waste is sent for the purpose of treatment, storage, or 
disposal (except short-term storage incidental to transportation). 

(126) Regional administrator--The regional administrator 
for the United States Environmental Protection Agency region in which 
the facility is located, or his designee. 

(127) Remediation--The act of eliminating or reducing the 
concentration of contaminants in contaminated media. 

(128) Remediation waste--All solid and hazardous wastes, 
and all media (including groundwater, surface water, soils, and sed-
iments) and debris, which contain listed hazardous wastes or which 
themselves exhibit a hazardous waste characteristic, that are managed 
for the purpose of implementing corrective action requirements under 
§335.167 of this title (relating to Corrective Action for Solid Waste 
Management Units) and Texas Water Code, §7.031 (Corrective Action 
Relating to Hazardous Waste). For a given facility, remediation wastes 
may originate only from within the facility boundary, but may include 

waste managed in implementing corrective action for releases beyond 
the facility boundary under §335.166(5) of this title (relating to Cor-
rective Action Program) or §335.167(c) of this title. 

(129) Remove--To take waste, contaminated design or op-
erating system components, or contaminated media away from a waste 
management unit, facility, or area to another location for treatment, 
storage, or disposal. 

(130) Replacement unit--A landfill, surface impoundment, 
or waste pile unit: 

(A) from which all or substantially all the waste is re-
moved; and 

(B) that is subsequently reused to treat, store, or dispose 
of hazardous waste. "Replacement unit" does not apply to a unit from 
which waste is removed during closure, if the subsequent reuse solely 
involves the disposal of waste from that unit and other closing units or 
corrective action areas at the facility, in accordance with an approved 
closure plan or United States Environmental Protection Agency or state 
approved corrective action. 

(131) Representative sample--A sample of a universe or 
whole (e.g., waste pile, lagoon, groundwater) which can be expected 
to exhibit the average properties of the universe or whole. 

(132) Run-off--Any rainwater, leachate, or other liquid that 
drains over land from any part of a facility. 

(133) Run-on--Any rainwater, leachate, or other liquid that 
drains over land onto any part of a facility. 

(134) Saturated zone or zone of saturation--That part of the 
earth's crust in which all voids are filled with water. 

(135) Shipment--Any action involving the conveyance of 
municipal hazardous waste or industrial solid waste by any means off-
site. 

(136) Sludge dryer--Any enclosed thermal treatment de-
vice that is used to dehydrate sludge and that has a maximum total 
thermal input, excluding the heating valve of the sludge itself, of 2,500 
British thermal units per pound of sludge treated on a wet-weight basis. 

(137) Small quantity generator--A generator who gener-
ates less than 1,000 kilograms of hazardous waste in a calendar month. 

(138) Solid waste--

(A) Any garbage, refuse, sludge from a waste treatment 
plant, water supply treatment plant or air pollution control facility, and 
other discarded material, including solid, liquid, semisolid, or con-
tained gaseous material resulting from industrial, municipal, commer-
cial, mining, and agricultural operations, and from community and in-
stitutional activities, but does not include: 

(i) solid or dissolved material in domestic sewage, 
or solid or dissolved material in irrigation return flows, or industrial 
discharges subject to regulation by permit issued in accordance with 
Texas Water Code, Chapter 26 (an exclusion applicable only to the ac-
tual point source discharge that does not exclude industrial wastewaters 
while they are being collected, stored, or processed before discharge, 
nor does it exclude sludges that are generated by industrial wastewater 
treatment); 

(ii) uncontaminated soil, dirt, rock, sand, and other 
natural or man-made inert solid materials used to fill land if the object 
of the fill is to make the land suitable for the construction of surface 
improvements. The material serving as fill may also serve as a surface 
improvement such as a structure foundation, a road, soil erosion con-
trol, and flood protection. Man-made materials exempted under this 
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provision shall only be deposited at sites where the construction is in 
progress or imminent such that rights to the land are secured and engi-
neering, architectural, or other necessary planning have been initiated. 
Waste disposal shall be considered to have occurred on any land which 
has been filled with man-made inert materials under this provision if 
the land is sold, leased, or otherwise conveyed prior to the completion 
of construction of the surface improvement. Under such conditions, 
deed recordation shall be required. The deed recordation shall include 
the information required under §335.5(a) of this title (relating to Deed 
Recordation of Waste Disposal), prior to sale or other conveyance of 
the property; 

(iii) waste materials which result from activities as-
sociated with the exploration, development, or production of oil or gas 
or geothermal resources, as those activities are defined in this section, 
and any other substance or material regulated by the Railroad Commis-
sion of Texas in accordance with the Natural Resources Code, §91.101, 
unless such waste, substance, or material results from activities as-
sociated with gasoline plants, natural gas, or natural gas liquids pro-
cessing plants, pressure maintenance plants, or repressurizing plants 
and is a hazardous waste as defined by the administrator of the United 
States Environmental Protection Agency in accordance with the fed-
eral Solid Waste Disposal Act, 42 United States Code, §§6901 et seq., 
as amended; or 

(iv) a material excluded by 40 Code of Federal Reg-
ulations (CFR) §§261.4(a)(1) - (22),261.39, and 261.40, as amended 
through March 18, 2010 (75 FR 12989) [July 28, 2006 (71 FR 42928)], 
subject to the changes in this clause, or by variance granted under 
§335.18 of this title (relating to Variances from Classification as a Solid 
Waste) and §335.19 of this title (relating to Standards and Criteria for 
Variances from Classification as a Solid Waste). For the purposes of 
the exclusions under 40 CFR §261.39 and §261.40, 40 CFR §261.41 is 
adopted by reference as amended through July 28, 2006 (71 FR 42928). 
For the purposes of the exclusion under 40 CFR §261.4(a)(16), 40 CFR 
§261.38 is adopted by reference as amended through July 10, 2000 (65 
FR 42292), and is revised as follows, with "subparagraph (A)(iv) under 
the definition of 'solid Waste' in 30 TAC §335.1" meaning "subpara-
graph (A)(iv) under the definition of 'solid Waste' in §335.1 of this title 
(relating to Definitions)": 

(I) in the certification statement under 40 CFR 
§261.38(c)(1)(i)(C)(4), the reference to "40 CFR §261.38" is changed 
to "40 CFR §261.38, as revised under subparagraph (A)(iv) under the 
definition of 'solid Waste' in 30 TAC §335.1," and the reference to "40 
CFR §261.28(c)(10)" is changed to "40 CFR §261.38(c)(10)"; 

(II) in 40 CFR §261.38(c)(2), the references to 
"§260.10 of this chapter" are changed to "§335.1 of this title (relating 
to Definitions)," and the reference to "parts 264 or 265 of this chapter" 
is changed to "Chapter 335, Subchapter E of this title (relating to In-
terim Standards for Owners and Operators of Hazardous Waste Treat-
ment, Storage, or Disposal Facilities) or Chapter 335, Subchapter F of 
this title (relating to Permitting Standards for Owners and Operators of 
Hazardous Waste Treatment, Storage, or Disposal Facilities)"; 

(III) in 40 CFR §261.38(c)(3) - (5), the refer-
ences to "parts 264 and 265, or §262.34 of this chapter" are changed to 
"Chapter 335, Subchapter E of this title (relating to Interim Standards 
for Owners and Operators of Hazardous Waste Treatment, Storage, or 
Disposal Facilities) and Chapter 335, Subchapter F of this title (relat-
ing to Permitting Standards for Owners and Operators of Hazardous 
Waste Treatment, Storage, or Disposal Facilities), or §335.69 of this 
title (relating to Accumulation Time)"; 

(IV) in 40 CFR §261.38(c)(5), the reference to 
"§261.6(c) of this chapter" is changed to "§335.24(e) and (f) of this title 

(relating to Requirements for Recyclable Materials and Nonhazardous 
Recyclable Materials)"; 

(V) in 40 CFR §261.38(c)(7), the references 
to "appropriate regulatory authority" and "regulatory authority" are 
changed to "executive director"; 

(VI) in 40 CFR §261.38(c)(8), the reference to 
"§262.11 of this chapter" is changed to "§335.62 of this title (relating 
to Hazardous Waste Determination and Waste Classification)"; 

(VII) in 40 CFR §261.38(c)(9), the reference to 
"§261.2(c)(4) of this chapter" is changed to §335.1(138)(D)(iv) " of 
this title (relating to Definitions)"; and 

(VIII) in 40 CFR §261.38(c)(10), the reference to 
"implementing authority" is changed to "executive director." 

(B) A discarded material is any material which is: 

(i) abandoned, as explained in subparagraph (C) of 
this paragraph; 

(ii) recycled, as explained in subparagraph (D) of 
this paragraph; 

(iii) considered inherently waste-like, as explained 
in subparagraph (E) of this paragraph; or 

(iv) a military munition identified as a solid waste in 
40 CFR §266.202. 

(C) Materials are solid wastes if they are abandoned by 
being: 

(i) disposed of; 

(ii) burned or incinerated; or 

(iii) accumulated, stored, or processed (but not recy-
cled) before or in lieu of being abandoned by being disposed of, burned, 
or incinerated. 

(D) Except for materials described in subparagraph (H) 
of this paragraph, materials are solid wastes if they are "recycled" or 
accumulated, stored, or processed before recycling as specified in this 
subparagraph. The chart referred to as Table 1 indicates only which 
materials are considered to be solid wastes when they are recycled and 
is not intended to supersede the definition of solid waste provided in 
subparagraph (A) of this paragraph. 

(i) Used in a manner constituting disposal. Materi-
als noted with an asterisk in Column 1 of Table 1 are solid wastes when 
they are: 

(I) applied to or placed on the land in a manner 
that constitutes disposal; or 

(II) used to produce products that are applied to 
or placed on the land or are otherwise contained in products that are 
applied to or placed on the land (in which cases the product itself re-
mains a solid waste). However, commercial chemical products listed 
in 40 CFR §261.33 are not solid wastes if they are applied to the land 
and that is their ordinary manner of use. 

(ii) Burning for energy recovery. Materials noted 
with an asterisk in Column 2 of Table 1 are solid wastes when they 
are: 

(I) burned to recover energy; or 

(II) used to produce a fuel or are otherwise con-
tained in fuels (in which cases the fuel itself remains a solid waste). 
However, commercial chemical products, which are listed in 40 CFR 
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§261.33, not listed in §261.33, but that exhibit one or more of the haz-
ardous waste characteristics, or will be considered nonhazardous waste 
if disposed, are not solid wastes if they are fuels themselves and burned 
for energy recovery. 

(iii) Reclaimed. Materials noted with an asterisk in 
Column 3 of Table 1 are solid wastes when reclaimed (except as pro-
vided under 40 CFR §261.4(a)(17)). Materials without an asterisk in 
Column 3 of Table 1 are not solid wastes when reclaimed. 

(iv) Accumulated speculatively. Materials noted 
with an asterisk in Column 4 of Table 1 are solid wastes when accu-
mulated speculatively. 
Figure: 30 TAC §335.1(138)(D)(iv) 

(E) Materials that are identified by the administrator of 
the EPA as inherently waste-like materials under 40 CFR §261.2(d) are 
solid wastes when they are recycled in any manner. 

(F) Materials are not solid wastes when they can be 
shown to be recycled by being: 

(i) used or reused as ingredients in an industrial 
process to make a product, provided the materials are not being 
reclaimed; 

(ii) used or reused as effective substitutes for com-
mercial products; 

(iii) returned to the original process from which they 
were generated, without first being reclaimed or land disposed. The 
material must be returned as a substitute for feedstock materials. In 
cases where the original process to which the material is returned is a 
secondary process, the materials must be managed such that there is no 
placement on the land. In cases where the materials are generated and 
reclaimed within the primary mineral processing industry, the condi-
tions of the exclusion found at 40 CFR §261.4(a)(17) apply rather than 
this provision; or 

(iv) secondary materials that are reclaimed and re-
turned to the original process or processes in which they were gener-
ated where they are reused in the production process provided: 

(I) only tank storage is involved, and the entire 
process through completion of reclamation is closed by being en-
tirely connected with pipes or other comparable enclosed means of 
conveyance; 

(II) reclamation does not involve controlled 
flame combustion (such as occurs in boilers, industrial furnaces, or 
incinerators); 

(III) the secondary materials are never accumu-
lated in such tanks for over 12 months without being reclaimed; and 

(IV) the reclaimed material is not used to produce 
a fuel, or used to produce products that are used in a manner constitut-
ing disposal. 

(G) Except for materials described in subparagraph (H) 
of this paragraph, the following materials are solid wastes, even if the 
recycling involves use, reuse, or return to the original process, as de-
scribed in subparagraph (F) of this paragraph: 

(i) materials used in a manner constituting disposal, 
or used to produce products that are applied to the land; 

(ii) materials burned for energy recovery, used to 
produce a fuel, or contained in fuels; 

(iii) materials accumulated speculatively; or 

(iv) materials deemed to be inherently waste-like by 
the administrator of the EPA, as described in 40 CFR §261.2(d)(1) and 
(2). 

(H) With the exception of contaminated soils which are 
being relocated for use under §350.36 of this title (relating to Reloca-
tion of Soils Containing Chemicals of Concern for Reuse Purposes) and 
other contaminated media, materials that will otherwise be identified 
as nonhazardous solid wastes if disposed of are not considered solid 
wastes when recycled by being applied to the land or used as ingredi-
ents in products that are applied to the land, provided these materials 
can be shown to meet all of the following criteria: 

(i) a legitimate market exists for the recycling mate-
rial as well as its products; 

(ii) the recycling material is managed and protected 
from loss as will be raw materials or ingredients or products; 

(iii) the quality of the product is not degraded by 
substitution of raw material/product with the recycling material; 

(iv) the use of the recycling material is an ordinary 
use and it meets or exceeds the specifications of the product it is replac-
ing without treatment or reclamation, or if the recycling material is not 
replacing a product, the recycling material is a legitimate ingredient in 
a production process and meets or exceeds raw material specifications 
without treatment or reclamation; 

(v) the recycling material is not burned for energy 
recovery, used to produce a fuel, or contained in a fuel; 

(vi) the recycling material can be used as a product 
itself or to produce products as it is generated without treatment or 
reclamation; 

(vii) the recycling material must not present an in-
creased risk to human health, the environment, or waters in the state 
when applied to the land or used in products which are applied to the 
land and the material, as generated: 

(I) is a Class 3 waste under Subchapter R of this 
chapter (relating to Waste Classification), except for arsenic, cadmium, 
chromium, lead, mercury, nickel, selenium, and total dissolved solids; 
and 

(II) for the metals listed in subclause (I) of this 
clause: 

(-a-) is a Class 2 or Class 3 waste under Sub-
chapter R of this chapter; and 

(-b-) does not exceed a concentration limit 
under §312.43(b)(3), Table 3 of this title (relating to Metal Limits); 
and 

(viii) with the exception of the requirements under 
§335.17(a)(8) of this title (relating to Special Definitions for Recyclable 
Materials and Nonhazardous Recyclable Materials): 

(I) at least 75% (by weight or volume) of the an-
nual production of the recycling material must be recycled or trans-
ferred to a different site and recycled on an annual basis; and 

(II) if the recycling material is placed in protec-
tive storage, such as a silo or other protective enclosure, at least 75% 
(by weight or volume) of the annual production of the recycling mate-
rial must be recycled or transferred to a different site and recycled on a 
biennial basis. 

(I) Respondents in actions to enforce the industrial solid 
waste regulations who raise a claim that a certain material is not a solid 
waste, or is conditionally exempt from regulation, must demonstrate 
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that there is a known market or disposition for the material, and that 
they meet the terms of the exclusion or exemption. In doing so, they 
must provide appropriate documentation (such as contracts showing 
that a second person uses the material as an ingredient in a production 
process) to demonstrate that the material is not a waste, or is exempt 
from regulation. In addition, owners or operators of facilities claiming 
that they actually are recycling materials must show that they have the 
necessary equipment to do so and that the recycling activity is legiti-
mate and beneficial. 

(J) Materials that are reclaimed from solid wastes and 
that are used beneficially are not solid wastes and hence are not haz-
ardous wastes under 40 CFR §261.3(c) unless the reclaimed material is 
burned for energy recovery or used in a manner constituting disposal. 

(K) Other portions of this chapter that relate to solid 
wastes that are recycled include §335.6 of this title (relating to Noti-
fication Requirements), §§335.17 - 335.19 of this title, §335.24 of this 
title (relating to Requirements for Recyclable Materials and Nonhaz-
ardous Recyclable Materials), and Subchapter H of this chapter (relat-
ing to Standards for the Management of Specific Wastes and Specific 
Types of Facilities). 

(139) Sorbent--A material that is used to soak up free liq-
uids by either adsorption or absorption, or both. Sorb means to either 
adsorb or absorb, or both. 

(140) Spill--The accidental spilling, leaking, pumping, 
emitting, emptying, or dumping of solid waste or hazardous wastes 
or materials which, when spilled, become solid waste or hazardous 
wastes into or on any land or water. 

(141) Staging pile--An accumulation of solid, non-flowing 
remediation waste, as defined in this section, that is not a containment 
building and that is used only during remedial operations for temporary 
storage at a facility. Staging piles must be designated by the executive 
director according to the requirements of 40 Code of Federal Regula-
tions §264.554, as adopted by reference under §335.152(a) of this title 
(relating to Standards). 

(142) Standard permit [Permit]--A Resource Conservation 
and Recovery Act (RCRA) permit authorizing management of haz-
ardous waste issued under Chapter 305, Subchapter R of this title (re-
lating to Resource Conservation and Recovery Act Standard Permits 
for Storage and Treatment Units) and Subchapter U of this chapter (re-
lating to Standards for Owners and Operators of Hazardous Waste Fa-
cilities Operating Under a Standard Permit). The standard permit may 
have two parts, a uniform portion issued in all cases and a supplemental 
portion issued at the executive director's discretion. [A written permit 
issued by the commission which, by its conditions, may authorize the 
permittee to construct, install, modify, or operate a specified municipal 
hazardous waste non-thermal treatment and/or storage facility in ac-
cordance with specified limitations.] 

(143) Storage--The holding of solid waste for a temporary 
period, at the end of which the waste is processed, disposed of, recy-
cled, or stored elsewhere. 

(144) Sump--Any pit or reservoir that meets the definition 
of tank in this section and those troughs/trenches connected to it that 
serve to collect solid waste or hazardous waste for transport to solid 
waste or hazardous waste treatment, storage, or disposal facilities; ex-
cept that as used in the landfill, surface impoundment, and waste pile 
rules, "sump" means any lined pit or reservoir that serves to collect 
liquids drained from a leachate collection and removal system or leak 
detection system for subsequent removal from the system. 

(145) Surface impoundment or impoundment--A facility 
or part of a facility which is a natural topographic depression, man-

made excavation, or diked area formed primarily of earthen materials 
(although it may be lined with man-made materials), which is designed 
to hold an accumulation of liquid wastes or wastes containing free liq-
uids, and which is not an injection well or a corrective action manage-
ment unit. Examples of surface impoundments are holding, storage, 
settling, and aeration pits, ponds, and lagoons. 

(146) Tank--A stationary device, designed to contain an 
accumulation of solid waste which is constructed primarily of non-
earthen materials (e.g., wood, concrete, steel, plastic) which provide 
structural support. 

(147) Tank system--A solid waste or hazardous waste stor-
age or processing tank and its associated ancillary equipment and con-
tainment system. 

(148) TEQ--Toxicity equivalence, the international 
method of relating the toxicity of various dioxin/furan congeners to 
the toxicity of 2,3,7,8-tetrachlorodibenzo-p-dioxin. 

(149) Thermal processing--The processing of solid waste 
or hazardous waste in a device which uses elevated temperatures as the 
primary means to change the chemical, physical, or biological charac-
ter or composition of the solid waste or hazardous waste. Examples of 
thermal processing are incineration, molten salt, pyrolysis, calcination, 
wet air oxidation, and microwave discharge. (See also "incinerator" 
and "open burning.") 

(150) Thermostat--Has the definition adopted under 
§335.261 of this title (relating to Universal Waste Rule). 

(151) Totally enclosed treatment facility--A facility for the 
processing of hazardous waste which is directly connected to an in-
dustrial production process and which is constructed and operated in a 
manner which prevents the release of any hazardous waste or any con-
stituent thereof into the environment during processing. An example 
is a pipe in which acid waste is neutralized. 

(152) Transfer facility--Any transportation-related facility 
including loading docks, parking areas, storage areas, and other similar 
areas where shipments of hazardous or industrial solid waste are held 
during the normal course of transportation. 

(153) Transit country--Any foreign country, other than a 
receiving country, through which a hazardous waste is transported. 

(154) Transport vehicle--A motor vehicle or rail car used 
for the transportation of cargo by any mode. Each cargo-carrying body 
(trailer, railroad freight car, etc.) is a separate transport vehicle. Vessel 
includes every description of watercraft, used or capable of being used 
as a means of transportation on the water. 

(155) Transporter--Any person who conveys or transports 
municipal hazardous waste or industrial solid waste by truck, ship, 
pipeline, or other means. 

(156) Treatability study--A study in which a hazardous or 
industrial solid waste is subjected to a treatment process to determine: 

(A) whether the waste is amenable to the treatment 
process; 

(B) what pretreatment (if any) is required; 

(C) the optimal process conditions needed to achieve 
the desired treatment; 

(D) the efficiency of a treatment process for a specific 
waste or wastes; or 

(E) the characteristics and volumes of residuals from a 
particular treatment process. Also included in this definition for the 
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purpose of 40 Code of Federal Regulations §261.4(e) and (f) (§§335.2, 
335.69, and 335.78 of this title (relating to Permit Required; Accumu-
lation Time; and Special Requirements for Hazardous Waste Generated 
by Conditionally Exempt Small Quantity Generators)) exemptions are 
liner compatibility, corrosion, and other material compatibility studies 
and toxicological and health effects studies. A treatability study is not a 
means to commercially treat or dispose of hazardous or industrial solid 
waste. 

(157) Treatment--To apply a physical, biological, or chem-
ical process(es) to wastes and contaminated media which significantly 
reduces the toxicity, volume, or mobility of contaminants and which, 
depending on the process(es) used, achieves varying degrees of long-
term effectiveness. 

(158) Treatment zone--A soil area of the unsaturated zone 
of a land treatment unit within which hazardous constituents are de-
graded, transferred, or immobilized. 

(159) Underground injection--The subsurface emplace-
ment of fluids through a bored, drilled, or driven well; or through a 
dug well, where the depth of the dug well is greater than the largest 
surface dimension. (See also "injection well.") 

(160) Underground tank--A device meeting the definition 
of tank in this section whose entire surface area is totally below the 
surface of and covered by the ground. 

(161) Unfit-for-use tank system--A tank system that has 
been determined through an integrity assessment or other inspection to 
be no longer capable of storing or processing solid waste or hazardous 
waste without posing a threat of release of solid waste or hazardous 
waste to the environment. 

(162) Universal waste--Any of the hazardous wastes de-
fined as universal waste under §335.261(b)(13)(F) of this title (relating 
to Universal Waste Rule) that are managed under the universal waste 
requirements of Subchapter H, Division 5 of this chapter (relating to 
Universal Waste Rule). 

(163) Universal waste handler--Has the definition adopted 
under §335.261 of this title (relating to Universal Waste Rule). 

(164) Universal waste transporter--Has the definition 
adopted under §335.261 of this title (relating to Universal Waste Rule). 

(165) Unsaturated zone or zone of aeration--The zone be-
tween the land surface and the water table. 

(166) Uppermost aquifer--The geologic formation nearest 
the natural ground surface that is an aquifer, as well as lower aquifers 
that are hydraulically interconnected within the facility's property 
boundary. 

(167) Used oil--Any oil that has been refined from crude 
oil, or any synthetic oil, that has been used, and, as a result of such 
use, is contaminated by physical or chemical impurities. Used oil fuel 
includes any fuel produced from used oil by processing, blending, or 
other treatment. Rules applicable to nonhazardous used oil, oil char-
acteristically hazardous from use versus mixing, conditionally exempt 
small quantity generator hazardous used oil, and household used oil af-
ter collection that will be recycled are found in Chapter 324 of this title 
(relating to Used Oil Standards) and 40 Code of Federal Regulations 
Part 279 (Standards for Management of Used Oil). 

(168) Wastewater treatment unit--A device which: 

(A) is part of a wastewater treatment facility subject to 
regulation under either the Federal Water Pollution Control Act (Clean 
Water Act), 33 United States Code, §§466 et seq., §402 or §307(b), as 
amended; 

(B) receives and processes or stores an influent waste-
water which is a hazardous or industrial solid waste, or generates and 
accumulates a wastewater treatment sludge which is a hazardous or 
industrial solid waste, or processes or stores a wastewater treatment 
sludge which is a hazardous or industrial solid waste; and 

(C) meets the definition of tank or tank system as de-
fined in this section. 

(169) Water (bulk shipment)--The bulk transportation of 
municipal hazardous waste or Class 1 industrial solid waste which is 
loaded or carried on board a vessel without containers or labels. 

(170) Well--Any shaft or pit dug or bored into the earth, 
generally of a cylindrical form, and often walled with bricks or tubing 
to prevent the earth from caving in. 

(171) Zone of engineering control--An area under the con-
trol of the owner/operator that, upon detection of a solid waste or haz-
ardous waste release, can be readily cleaned up prior to the release of 
solid waste or hazardous waste or hazardous constituents to groundwa-
ter or surface water. 

§335.2. Permit Required. 
(a) Except with regard to storage, processing, or disposal to 

which subsections (c) - (h) of this section apply, and as provided in 
§335.45(b) of this title (relating to Effect on Existing Facilities), and 
in accordance with the requirements of §335.24 of this title (relating 
to Requirements for Recyclable Materials and Nonhazardous Recy-
clable Materials) and §335.25 of this title (relating to Handling, Stor-
ing, Processing, Transporting, and Disposing of Poultry Carcasses), 
and as provided in §332.4 of this title (relating to General Require-
ments), no person may cause, suffer, allow, or permit any activity of 
storage, processing, or disposal of any industrial solid waste or mu-
nicipal hazardous waste unless such activity is authorized by a permit, 
amended permit, or other authorization from the Texas Commission on 
Environmental Quality (commission) or its predecessor agencies, the 
Department of State Health Services (DSHS), or other valid authoriza-
tion from a Texas state agency. No person may commence physical 
construction of a new hazardous waste management facility without 
first having submitted Part A and Part B of the permit application and 
received a finally effective permit. 

(b) In accordance with the requirements of subsection (a) of 
this section, no generator, transporter, owner or operator of a facility, 
or any other person may cause, suffer, allow, or permit its wastes to be 
stored, processed, or disposed of at an unauthorized facility or in viola-
tion of a permit. In the event this requirement is violated, the executive 
director will seek recourse against not only the person who stored, pro-
cessed, or disposed of the waste, but also against the generator, trans-
porter, owner or operator, or other person who caused, suffered, al-
lowed, or permitted its waste to be stored, processed, or disposed. 

(c) Any owner or operator of a solid waste management facil-
ity that is in existence on the effective date of a statutory or regulatory 
change that subjects the owner or operator to a requirement to obtain 
a hazardous waste permit who has filed a hazardous waste permit ap-
plication with the commission in accordance with the rules and regula-
tions of the commission, may continue the storage, processing, or dis-
posal of hazardous waste until such time as the commission approves 
or denies the application, or, if the owner or operator becomes subject 
to a requirement to obtain a hazardous waste permit after November 8, 
1984, except as provided by the United States Environmental Protec-
tion Agency (EPA) or commission rules relative to termination of in-
terim status. If a solid waste facility which has become a commercial 
hazardous waste management facility as a result of the federal toxic-
ity characteristic rule effective September 25, 1990, and is required to 
obtain a hazardous waste permit, such facility that qualifies for interim 
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status is limited to those activities that qualify it for interim status until 
the facility obtains the hazardous waste permit. Owners or operators of 
municipal hazardous waste facilities that satisfied this requirement by 
filing an application on or before November 19, 1980, with the EPA are 
not required to submit a separate application with the DSHS. Applica-
tions filed under this section shall meet the requirements of §335.44 of 
this title (relating to Application for Existing On-Site Facilities). Own-
ers and operators of solid waste management facilities that are in exis-
tence on the effective date of statutory or regulatory amendments un-
der the Texas Solid Waste Disposal Act (Vernon's Supplement 1991), 
Texas Civil Statutes, Article 4477-7, or the Resource Conservation and 
Recovery Act (RCRA), 42 United States Code, §§6901 et seq., that ren-
der the facilities subject to the requirement to obtain a hazardous waste 
permit, may continue to operate if Part A of their permit application is 
submitted no later than six months after the date of publication of reg-
ulations by the EPA under RCRA, which first require them to comply 
with the standards in Subchapter E of this chapter (relating to Interim 
Standards for Owners and Operators of Hazardous Waste Treatment, 
Storage, or Disposal Facilities), or Subchapter H of this chapter (relat-
ing to Standards for the Management of Specific Wastes and Specific 
Types of Facilities); or 30 days after the date they first become subject 
to the standards in these subchapters, whichever first occur; or for gen-
erators who generate greater than 100 kilograms but less than 1,000 
kilograms of hazardous waste in a calendar month and who process, 
store, or dispose of these wastes on-site, a Part A permit application 
shall be submitted to the EPA by March 24, 1987, as required by 40 
Code of Federal Regulations (CFR) §270.10(e)(1)(iii). This subsec-
tion shall not apply to a facility if it has been previously denied a haz-
ardous waste permit or if authority to operate the facility has been pre-
viously terminated. Applications filed under this section shall meet the 
requirements of §335.44 of this title. For purposes of this subsection, 
a solid waste management facility is in existence if the owner or oper-
ator has obtained all necessary federal, state, and local preconstruction 
approvals or permits, as required by applicable federal, state, and local 
hazardous waste control statutes, regulations, or ordinances; and either: 

(1) a continuous physical, on-site construction program has 
begun; or 

(2) the owner or operator has entered into contractual obli-
gations, which cannot be cancelled or modified without substantial loss, 
for construction of the facility to be completed within a reasonable time. 

(d) No permit shall be required for: 

(1) the processing or disposal of nonhazardous industrial 
solid waste, if the waste is processed or disposed on property owned 
or otherwise effectively controlled by the owner or operator of the in-
dustrial plant, manufacturing plant, mining operation, or agricultural 
operation from which the waste results or is produced; the property is 
within 50 miles of the plant or operation; and the waste is not com-
mingled with waste from any other source or sources (An industrial 
plant, manufacturing plant, mining operation, or agricultural operation 
owned by one person shall not be considered an "other source" with 
respect to other plants and operations owned by the same person.); 

(2) the storage of nonhazardous industrial solid waste, if 
the waste is stored on property owned or otherwise effectively con-
trolled by the owner or operator of the industrial plant, manufacturing 
plant, mining operation, or agricultural operation from which the waste 
results or is produced, and the waste is not commingled with waste from 
any other source or sources (An industrial plant, manufacturing plant, 
mining operation, or agricultural operation owned by one person shall 
not be considered an "other source" with respect to other plants and 
operations owned by the same person.); 

(3) the storage or processing of nonhazardous industrial 
solid waste, if the waste is processed in an elementary neutralization 
unit; 

(4) the collection, storage, or processing of nonhazardous 
industrial solid waste, if the waste is collected, stored, or processed as 
part of a treatability study; 

(5) the storage of nonhazardous industrial solid waste, if 
the waste is stored in a transfer facility in containers for a period of 
ten days or less, unless the executive director determines that a permit 
should be required in order to protect human health and the environ-
ment; 

(6) the storage or processing of nonhazardous industrial 
solid waste, if the waste is processed in a publicly owned treatment 
works with discharges subject to regulation under the Clean Waste Act, 
§402, as amended through October 4, 1996, if the owner or operator has 
a National Pollutant Discharge Elimination System permit and com-
plies with the conditions of the permit; 

(7) the storage or processing of nonhazardous industrial 
solid waste, if the waste is stored or processed in a wastewater unit and 
is discharged in accordance with a Texas Pollutant Discharge Elimina-
tion System authorization issued under Texas Water Code, Chapter 26; 

(8) the storage or processing of nonhazardous industrial 
solid waste, if the waste is stored or processed in a wastewater treat-
ment unit that discharges to a publicly owned treatment works and the 
units are located at a noncommercial solid waste management facility; 
or 

(9) the storage or processing of nonhazardous industrial 
solid waste, if the waste is processed in a wastewater treatment unit 
that discharges to a publicly owned treatment works liquid wastes that 
are incidental to the handling, processing, storage, or disposal of solid 
wastes at municipal solid waste facilities or commercial industrial solid 
waste landfill facilities. 

(e) No permit shall be required for the on-site storage of haz-
ardous waste by a person who is a conditionally exempt small quantity 
generator as described in §335.78 of this title (relating to Special Re-
quirements for Hazardous Waste Generated by Conditionally Exempt 
Small Quantity Generators). 

(f) No permit under this chapter shall be required for the stor-
age, processing, or disposal of hazardous waste by a person described 
in §335.41(b) - (d) of this title (relating to Purpose, Scope, and Appli-
cability) or for the storage of hazardous waste under the provisions of 
40 CFR §261.4(c) and (d). 

(g) No permit under this chapter shall be required for the stor-
age, processing, or disposal of hazardous industrial waste or municipal 
hazardous waste that is generated or collected for the purpose of con-
ducting treatability studies. Such samples are subject to the require-
ments in 40 CFR §261.4(e) and (f), as amended and adopted in the 
CFR through April 4, 2006 [February 18, 1994], as published in the 
Federal Register (71 FR 16862) [(59 FR 8362)], which are adopted by 
reference. 

(h) A person may obtain authorization from the executive di-
rector for the storage, processing, or disposal of nonhazardous indus-
trial solid waste in an interim status landfill that has qualified for interim 
status in accordance with 40 CFR Part 270, Subpart G, and that has 
complied with the standards in Subchapter E of this chapter, by com-
plying with the notification and information requirements in §335.6 of 
this title (relating to Notification Requirements). The executive direc-
tor may approve or deny the request for authorization or grant the re-
quest for authorization subject to conditions, which may include, with-
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out limitation, public notice and technical requirements. A request for 
authorization for the disposal of nonhazardous industrial solid waste 
under this subsection shall not be approved unless the executive direc-
tor determines that the subject facility is suitable for disposal of such 
waste at the facility as requested. At a minimum, a determination of 
suitability by the executive director must include approval by the ex-
ecutive director of construction of a hazardous waste landfill meeting 
the design requirements of 40 CFR §265.301(a). In accordance with 
§335.6 of this title, such person shall not engage in the requested ac-
tivities if denied by the executive director or unless 90 days' notice has 
been provided and the executive director approves the request except 
where express executive director approval has been obtained prior to 
the expiration of the 90 days. Authorization may not be obtained under 
this subsection for: 

(1) nonhazardous industrial solid waste, the storage, pro-
cessing, or disposal of which is expressly prohibited under an existing 
permit or site development plan applicable to the facility or a portion 
of the facility; 

(2) polychlorinated biphenyl compounds wastes subject to 
regulation by 40 CFR Part 761; 

(3) explosives and shock-sensitive materials; 

(4) pyrophorics; 

(5) infectious materials; 

(6) liquid organic peroxides; 

(7) radioactive or nuclear waste materials, receipt of which 
will require a license from the DSHS [TDH] or the commission or any 
other successor agency; and 

(8) friable asbestos waste unless authorization is obtained 
in compliance with the procedures established under §330.171(c)(3)(B) 
- (E) of this title (relating to Disposal of Special Wastes). Authoriza-
tions obtained under this subsection shall be effective during the pen-
dency of the interim status and shall cease upon the termination of in-
terim status, final administrative disposition of the subject permit appli-
cation, failure of the facility to operate the facility in compliance with 
the standards set forth in Subchapter E of this chapter, or as otherwise 
provided by law. 

(i) Owners or operators of hazardous waste management units 
must have permits during the active life (including the closure period) 
of the unit. Owners or operators of surface impoundments, landfills, 
land treatment units, and waste pile units that received wastes after 
July 26, 1982, or that certified closure (according to 40 CFR §265.115) 
after January 26, 1983, must have post-closure permits, unless they 
demonstrate closure by removal or decontamination as provided under 
40 CFR §270.1(c)(5) and (6), or obtain an order in lieu of a post-closure 
permit, as provided in subsection (m) of this section. If a post-closure 
permit is required, the permit must address applicable provisions of 40 
CFR Part 264, and Subchapter F of this chapter (relating to Permit-
ting Standards for Owners and Operators of Hazardous Waste Treat-
ment, Storage, or Disposal Facilities) provisions concerning ground-
water monitoring, unsaturated zone monitoring, corrective action, and 
post-closure care requirements. The denial of a permit for the active 
life of a hazardous waste management facility or unit does not affect 
the requirement to obtain a post-closure permit under this section. 

(j) Upon receipt of the federal Hazardous and Solid Waste 
Act (HSWA) authorization for the commission's Hazardous Waste 
Program, the commission shall be authorized to enforce the provisions 
that the EPA imposed in hazardous waste permits that were issued 
before the HSWA authorization was granted. 

(k) Any person who intends to conduct an activity under sub-
section (d) of this section shall comply with the notification require-
ments of §335.6 of this title. 

(l) No permit shall be required for the management of univer-
sal wastes by universal waste handlers or universal waste transporters, 
in accordance with the definitions and requirements of Subchapter H, 
Division 5 of this chapter (relating to Universal Waste Rule). 

(m) At the discretion of the commission, an owner or oper-
ator may obtain a post-closure order in lieu of a post-closure permit 
for interim status units, a corrective action management unit unless au-
thorized by a permit, or alternative corrective action requirements for 
contamination commingled from RCRA and solid waste management 
units. The post-closure order must address the facility-wide correc-
tive action requirements of §335.167 of this title (relating to Corrective 
Action for Solid Waste Management Units) and groundwater monitor-
ing requirements of §335.156 of this title (relating to Applicability of 
Groundwater Monitoring and Response). 

(n) Except as provided in subsection (d)(9) of this section, 
owners or operators of commercial industrial solid waste facilities 
that receive industrial solid waste for discharge to a publicly owned 
treatment works are required to obtain a permit under this subchapter. 
By June 1, 2006, owners or operators of existing commercial industrial 
solid waste facilities that receive industrial solid waste for discharge 
to a publicly owned treatment works must have a permit issued under 
this subchapter or obtain a general permit issued under Chapter 205 
of this title (relating to General Permits for Waste Discharges) to 
continue operating. A general permit issued under Chapter 205 of 
this title will authorize operations until a final decision is made on 
the application for an individual permit or 15 months, whichever is 
earlier. The general permit shall authorize operations for a maximum 
period of 15 months except that authorization may be extended on 
an individual basis in one-year increments at the discretion of the 
executive director. Should an application for a general permit issued 
under Chapter 205 of this title be submitted, the applicant shall also 
submit to the commission, by June 1, 2006, the appropriate informa-
tion to demonstrate compliance with financial assurance requirements 
for closure of industrial solid waste facilities in accordance with 
Chapter 37, Subchapter P of this title (relating to Financial Assurance 
for Hazardous and Nonhazardous Industrial Solid Waste Facilities). 
Owners or operators of commercial industrial solid waste facilities 
that receive industrial solid waste for discharge to a publicly owned 
treatment works operating under a general permit issued under Chapter 
205 of this title shall submit an application for a permit issued under 
this subchapter prior to September 1, 2006. 

(o) Treatment, storage, and disposal facilities that are other-
wise subject to permitting under RCRA and that meet the criteria in 
paragraphs (1) or paragraph (2) of this subsection, may be eligible for 
a standard permit under Subchapter U of this chapter (relating to Stan-
dards for Owners and Operators of Hazardous Waste Facilities Oper-
ating Under a Standard Permit) if they satisfy one of the two following 
criteria: 

(1) facility generates hazardous waste and then non-ther-
mally treats and/or stores hazardous waste on-site; or 

(2) facility receives hazardous waste generated off-site by 
a generator under the same ownership as the receiving facility. 

§335.10. Shipping and Reporting Procedures Applicable to Genera-
tors of Hazardous Waste or Class 1 Waste and Primary Exporters of 
Hazardous Waste. 

(a) Except as provided in paragraph (2) of this subsection 
[(g) and (h) of this section], no person who generates, transports, pro-
cesses, stores, or disposes [generator] of hazardous [or Class 1] waste 
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[consigned to an off-site solid waste treatment, storage, or disposal 
facility within the United States or a primary exporter of hazardous 
waste consigned to a foreign country] shall cause, suffer, allow, or 
permit the shipment of hazardous waste [or Class 1 waste] unless he 
complies with the requirements of paragraph (1) of this subsection, 
and the manifest requirements in 40 Code of Federal Regulations 
(CFR) §§262.20 - 262.23, 262.27, 262.42, 262.54, 262.55, and 262.60 
and the Appendix to 40 CFR Part 262, as these sections are amended 
through March 18, 2010 (75 FR 12989).[:] 

(1) In addition, generators, owners or operators of treat-
ment, storage, or disposal facilities, and primary exporters shall include 
a Texas waste code for each hazardous waste itemized on the manifest. 
[for generators of industrial nonhazardous Class 1 waste in a quantity 
greater than 100 kilograms per month and/or generators of hazardous 
waste shipping hazardous waste which is part of a total quantity of haz-
ardous waste generated in quantities greater than 100 kilograms in a 
calendar month, or quantities of acute hazardous waste in excess of 
quantities specified in §335.78(e) of this title (relating to Special Re-
quirements for Hazardous Waste Generated by Conditionally Exempt 
Small Quantity Generators), who consign that waste to an off-site solid 
waste treatment, storage, or disposal facility in Texas, a standard (na-
tionally uniform) Resource Conservation and Recovery Act (RCRA) 
manifest form (United States Environmental Protection Agency (EPA) 
Form 8700-22), under both RCRA and Department of Transportation 
(DOT) statutory authorities, is prepared;] 

(2) No manifest is required for a hazardous waste gener-
ated by a [the generator is either an industrial] generator that generates 
less than [100 kilograms of nonhazardous Class 1 waste per month and 
less than] the quantity limits of hazardous waste specified in §335.78 of 
this title or a municipal generator that generates less than the quantity 
limit of hazardous waste specified in §335.78 of this title(relating to 
Special Requirements for Hazardous Waste Generated by Condition-
ally Exempt Small Quantity Generators).[;] 

(3) For the purposes of the federal hazardous waste mani-
fest requirements incorporated by reference the term, "regional admin-
istrator" is changed to the "executive director" of the Texas Commis-
sion on Environmental Quality or to the commission, consistent with 
the organization of the commission as set out in Texas Water Code, 
Chapter 5, Subchapter B. [for generators of hazardous waste or Class 
1 waste generated in Texas for consignment to another state the stan-
dard (nationally uniform) RCRA manifest form (EPA Form 8700-22) 
is prepared, unless the generator is identified in paragraph (2) of this 
section;] 

(4) For the purposes of the federal hazardous waste man-
ifest requirements incorporated by reference, reference to the United 
States Environmental Protection Agency (EPA) is changed to the Texas 
Commission on Environmental Quality. [for a primary exporter of 
hazardous waste for consignment to a foreign country the hazardous 
waste is accompanied by a standard (nationally uniform) RCRA man-
ifest form (EPA Form 8700-22); and] 

[(5) a generator designates on the manifest one facility 
which is authorized to receive the waste described on the manifest. A 
generator may also designate one alternate facility which is authorized 
to receive the waste in the event an emergency prevents delivery of the 
waste to the primary designated facility. An alternate facility shall be 
identified on the manifest in the item marked "Alternate Facility." If 
the transporter is unable to deliver the waste to the designated facility 
or the alternate facility, the generator must either designate another 
facility or instruct the transporter to return the waste;] 

[(6) for shipments of hazardous waste to a designated fa-
cility in an authorized state which has not yet obtained authorization to 

regulate that particular waste as hazardous, the generator must assure 
that the designated facility agrees to sign and return the manifest to the 
generator, and that any out-of-state transporter signs and forwards the 
manifest to the designated facility.] 

(b) No manifest and no marking in accordance with 
§335.67(b) of this title (relating to Marking) is required for hazardous 
waste transported on a public or private right-of-way within or along 
the border of contiguous property under the control of the same person, 
even if such contiguous property is divided by a public or private 
right-of-way. However, in the event of a hazardous waste discharge 
on a public or private right-of-way, the generator or transporter must 
comply with the requirements of §335.93 of this title (relating to 
Hazardous Waste Discharges). [Generators may obtain the manifest 
from any source that is registered with the EPA as a supplier of 
manifests. A registrant may not print, or have printed, the manifest 
for use or distribution unless it has received approval from the EPA 
director of the Office of Solid Waste to do so under 40 Code of Federal 
Regulations (CFR) §262.21.] 

(c) Except as provided in subsections (d) and (e) of this sec-
tion, persons who generate, transport, process, store, or dispose of 
Class 1 waste shall not cause, suffer, allow, or permit the shipment 
of Class 1 waste unless the person complies with the manifest require-
ments listed in subsection (a) of this section except for 40 CFR §262.54 
and §262.55 with the following changes: [All manifests for hazardous 
wastes must be prepared according to the instructions found in the Ap-
pendix to 40 CFR Part 262, and must also contain the Texas Waste 
Code for each waste. Manifests for Class 1 wastes must be prepared 
according to the instructions found in the Appendix to 40 CFR Part 
262 (pre-printed on the back of the Uniform Hazardous Waste Mani-
fest) with the addition of the Texas Waste Codes for each waste. When 
itemizing Class 1 waste, the TCEQ solid waste registration numbers 
will be used when EPA identification numbers are not required.] 

(1) When Class 1 waste is itemized on the manifest, use the 
Texas Commission on Environmental Quality solid waste registration 
(SWR) number in place of the EPA identification number and the Texas 
waste code in place of the EPA waste code; 

(2) When both hazardous and Class 1 waste are itemized 
on the same manifest, use EPA identification numbers to identify the 
generator, transporter, and receiver; 

(3) Use Texas waste codes for each waste itemized on the 
manifest; 

(4) The term, "regional administrator" is changed to the 
"executive director" of the Texas Commission on Environmental Qual-
ity or to the commission, consistent with the organization of the com-
mission as set out in Texas Water Code, Chapter 5, Subchapter B; and 

(5) Reference to the EPA is changed to the Texas Commis-
sion on Environmental Quality. 

(d) No manifest is required for the shipment of Class 1 waste 
where the generator is an industrial generator that generates less than 
the quantity limits of Class 1 waste specified in §335.78 of this title or 
is a municipal generator that generates less than the quantity limit of 
Class 1 waste specified in §335.78 of this title. [At the time of waste 
transfer, the generator shall:] 

[(1) use a manifest system that ensures that interstate and 
intrastate shipments of hazardous waste are designated for delivery and, 
in the case of intrastate shipments, are delivered to facilities that are 
authorized to operate under an approved state program or the federal 
program; and] 
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[(2) ensure that all hazardous and Class 1 wastes offered for 
transportation are accompanied by a manifest except shipments subject 
to subsections (g) and (h) of this section or shipments by rail or water, 
as specified in subsections (e) and (f) of this section.] 

[(e) For shipments of Class 1 waste within the United States 
solely by water (bulk shipments only), the generator shall send three 
copies of the manifest dated and signed in accordance with this section 
to the owner or operator of the designated facility or to the last water 
(bulk shipment) transporter to handle the waste in the United States if 
exported by water. Copies of the manifest are not required for each 
transporter.] 

[(f) For rail shipments of hazardous waste or Class 1 waste 
within the United States which originate at the site of generation, the 
generator shall send at least three copies of the manifest dated and 
signed in accordance with this section to:] 

[(1) the next non-rail transporter, if any;] 

[(2) the designated facility if transported solely by rail; or] 

[(3) the last rail transporter to handle the waste in the 
United States if exported by rail.] 

(e) [(g)] No manifest is required for the shipment of Class 1 
waste [which is not hazardous waste] to property owned or otherwise 
effectively controlled by the owner or operator of an industrial plant, 
manufacturing plant, mining operation, or agricultural operation from 
which the waste results or is produced, provided that the property is 
within 50 miles of the plant or operation and the waste is not com-
mingled with waste from any other source or sources. An industrial 
plant, manufacturing plant, mining operation, or agricultural operation 
owned by one person shall not be considered another source with re-
spect to other plants or operations owned by the same person. 

[(h) No manifest and no marking in accordance with 
§335.67(b) of this title (relating to Marking) is required for hazardous 
waste transported on a public or private right-of-way within or along 
the border of contiguous property under the control of the same person, 
even if such contiguous property is divided by a public or private 
right-of-way. However, in the event of a hazardous waste discharge 
on a public or private right-of-way, the generator or transporter must 
comply with the requirements of §335.93 of this title (relating to 
Hazardous Waste Discharges).] 

§335.11. Shipping Requirements for Transporters of Hazardous 
Waste or Class 1 Waste. 

(a) Except as provided by §335.10(a)(2), (d), and (e) of this ti-
tle (relating to Shipping and Reporting Procedures Applicable to Gen-
erators of Hazardous Waste or Class 1 Waste and Primary Exporters of 
Hazardous Waste), persons who transport hazardous [No transporter 
may cause, suffer, allow, or permit the shipment of solid] waste must 
comply with the manifest requirements in 40 Code of Federal Regula-
tions (CFR) §263.20, §263.21, and the Appendix to 40 CFR Part 262, 
as these sections are amended through June 16, 2005 (70 FR 35034) as 
well as the following: [for which a manifest is required under §335.10 
of this title (relating to Shipping and Reporting Procedures Applica-
ble to Generators of Hazardous Waste or Class 1 Waste and Primary 
Exporters of Hazardous Waste) to an off-site treatment, storage, or dis-
posal facility, unless the transporter:] 

(1) the person must comply [complies] with §335.10 of this 
title; and 

(2) in the case of hazardous waste exports, the person must 
ensure [ensures] that the shipment conforms to the requirements set 
forth in the regulations contained in 40 [Code of Federal Regulations 
(]CFR[)] §263.20. 

(b) Except as provided by §335.10(d) and (e) of this title, a 
person who transports Class 1 waste must comply with the require-
ments of subsection (a) of this section, except those requirements in 
40 CFR §263.20(a)(2). [A transporter may not cause, suffer, allow, 
or permit the delivery of a shipment of hazardous or Class 1 waste to 
another designated transporter or to a treatment, storage, or disposal fa-
cility unless accompanied by a standard (nationally uniform) Resource 
Conservation and Recovery Act (RCRA) manifest form (United States 
Environmental Protection Agency (EPA) Form 8700-22) prepared ac-
cording to §335.10 of this title and complies with 40 CFR Part263.] 

[(c) The requirements of subsections (b) and (d) of this section 
do not apply to water (bulk shipment) transporters if:] 

[(1) the waste is delivered by water (bulk shipment) to the 
facility designated on the manifest;] 

[(2) a shipping paper containing all the information re-
quired on the manifest (excluding the identification numbers, generator 
certification, and signatures) and, for hazardous waste exports, an EPA 
acknowledgment of consent accompanies the waste;] 

[(3) the delivering transporter obtains the date of delivery 
and handwritten signature of the owner or operator of the facility on 
either the manifest or the shipping paper;] 

[(4) the person delivering the waste to the initial water 
(bulk shipment) transporter obtains the date of delivery and the 
signature of the water (bulk shipment) transporter on the manifest and 
forwards it to the facility; and] 

[(5) a copy of the shipping paper or manifest is retained by 
each water (bulk shipment) transporter in accordance with §335.14(b) 
of this title (relating to Recordkeeping Requirements Applicable to 
Transporters of Hazardous Waste or Class 1 Waste).] 

[(d) For shipments involving rail transportation, the require-
ments of subsections (b) and (c) of this section do not apply and the 
following requirements do apply.] 

[(1) When accepting Class 1 waste from a non-rail trans-
porter, the initial rail transporter must:] 

[(A) sign and date, the manifest acknowledging accep-
tance of the waste;] 

[(B) return a copy of the manifest to the non-rail trans-
porter;] 

[(C) forward at least three copies of the manifest to:] 

[(i) the next non-rail transporter, if any;] 

[(ii) the designated facility, if the shipment is deliv-
ered to that facility by rail; or] 

[(iii) the last rail transporter designated to handle the 
waste in the United States;] 

[(D) retain one copy of the manifest and rail shipping 
paper in accordance with §335.14(c) of this title.] 

[(2) Rail transporters must ensure that a shipping paper 
containing all the information required on the manifest (excluding the 
EPA identification numbers, generator certification, and signatures) 
and, for hazardous waste exports, an EPA acknowledgment of consent 
accompanies the waste at all times. Intermediate rail transporters are 
not required to sign either the manifest or shipping paper.] 

[(3) When delivering Class 1 waste or municipal hazardous 
waste to the designated facility, a rail transporter must:] 
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[(A) obtain the date of delivery and handwritten signa-
ture of the owner or operator of the designated facility on the manifest 
or shipping paper (if the manifest has not been received by the facility); 
and] 

[(B) retain a copy of the manifest or signed shipping 
paper in accordance with §335.14(c) of this title.] 

[(4) When delivering hazardous waste or Class 1 waste to 
a non-rail transporter, a rail transporter must:] 

[(A) obtain the date of delivery and the handwritten sig-
nature of the next non-rail transporter on the manifest; and] 

[(B) retain a copy of the manifest in accordance with 
§335.14(c) of this title.] 

[(5) Before accepting municipal hazardous waste or Class 
1 waste from a rail transporter, a non-rail transporter must sign and date 
the manifest and provide a copy to the rail transporter.] 

[(e) Transporters who transport hazardous waste or Class 1 
waste out of the United States shall comply with manifest requirements 
according to §335.10 of this title and 40 CFR Part 263.] 

[(f) The transporter must deliver the entire quantity of munic-
ipal hazardous waste or Class 1 waste which he has accepted from a 
generator or a transporter to:] 

[(1) the designated facility listed on the manifest;] 

[(2) the alternate designated facility if the waste cannot be 
delivered to the designated facility because an emergency prevents de-
livery;] 

[(3) the next designated transporter; or] 

[(4) the place outside the United States designated by the 
generator.] 

[(g) If the transporter cannot deliver the waste in accordance 
with subsection (h) of this section because of an emergency condition 
other            
transporter must contact the generator for further directions and must 
revise the manifest according to the generator's instructions.] 

[(h) If hazardous waste is rejected by the designated facility 
while the transporter is on the facility's premises, then the transporter 
must obtain the following:] 

[(1) for a partial load rejection or for regulated quantities 
of container residues, a copy of the original manifest that includes the 
facility's date and signature, the manifest tracking number of the new 
manifest that will accompany the shipment, and a description of the 
partial rejection or container residue in the discrepancy block of the 
original manifest. The transporter must retain a copy of this manifest 
and give the remaining copies of the original manifest to the rejecting 
designated facility. If the transporter is forwarding the rejected part of 
the shipment or a regulated container residue to an alternate facility or 
returning it to the generator, the transporter must obtain a new manifest 
to accompany the shipment, and the new manifest must include all of 
the information required;] 

[(2) for a full load rejection that will be taken back by the 
transporter, a copy of the original manifest that includes the rejecting 
facility's signature and date attesting to the rejection, the description 
of the rejection, and the name, address, phone number, and EPA iden-
tification number for the alternate facility or generator to whom the 
shipment must be delivered. The transporter must retain a copy of the 
manifest containing this information to the rejecting designated facil-
ity. If the original manifest is not used, then the transporter must obtain 
a new manifest for the shipment.] 

than rejection of the waste by the designated facility, then the

§335.12. Shipping Requirements Applicable to Owners or Operators 
of Treatment, Storage, or Disposal Facilities. 

(a) Except as provided by §335.10(a)(2) of this title (relat-
ing to Shipping and Reporting Procedures Applicable to Generators 
of Hazardous Waste or Class 1 Waste and Primary Exporters of Haz-
ardous Waste), persons who generate, process, store, or dispose of haz-
ardous waste must comply with 40 Code of Federal Regulations (CFR) 
§265.71 and §265.72, or 40 CFR §264.71 and §264.72, depending on 
the status of the person, and with the Appendix to 40 CFR Part 262, 
as these sections are amended through March 18, 2010 (75 FR 12989). 
[No owner or operator of a treatment, storage, or disposal facility may 
accept delivery of solid waste for which a manifest is required under 
§335.10 of this title (relating to Shipping and Reporting Procedures 
Applicable to Generators of Hazardous Waste or Class 1 Waste and Pri-
mary Exporters of Hazardous Waste), for off-site treatment, storage, or 
disposal unless:] 

[(1) a manifest accompanies the shipment which desig-
nates that facility to receive the waste;] 

[(2) the manifest complies with §335.10 of this title and 40 
Code of Federal Regulations (CFR) Part 264; Standards for Owners 
and Operators of Hazardous Waste Treatment, Storage, and Disposal 
Facilities.] 

[(3) the owner or operator retains one copy of the mani-
fest in accordance with §335.15(a) of this title (relating to Recordkeep-
ing and Reporting Requirements Applicable to Owners or Operators of 
Treatment, Storage, or Disposal Facilities);] 

[(4) within 30 days after the delivery, the owner or operator 
sends a copy of the manifest to the generator or primary exporter where 
appropriate; and] 

[(5) in the case of hazardous waste exports, a copy of the 
United States Environmental Protection Agency (EPA) acknowledg-
ment of consent also accompanies the waste and the owner or operator 
has no knowledge that the shipment does not conform to the EPA ac-
knowledgment of consent.] 

(b) Except as provided by §335.10(d) and (e) of this title, per-
sons who generate, transport, process, store, or dispose of Class 1 waste 
must comply with 40 CFR §§264.71, 264.72, and 264.76, and the Ap-
pendix to 40 CFR Part 262, as amended through March 18, 2010 (75 
FR 12989), and a manifest must accompany the shipment which des-
ignates that facility to receive the waste. [ If a facility receives, from 
a rail or water (bulk shipment) transporter, hazardous waste or Class 1 
waste which is accompanied by a shipping paper containing all the in-
formation required on the manifest, the owner or operator, or his agent, 
shall process the manifest in accordance with §335.10 of this title and 
comply with 40 CFR Part 264.] 

[(c) If a facility receives hazardous waste or Class 1 waste ac-
companied by a manifest, or in the case of shipments by rail or water 
(bulk shipment) by a shipping paper, the owner or operator, or his agent 
must note any significant discrepancies on each copy of the manifest 
or shipping paper (if the manifest has not been received).] 

[(1) Manifest discrepancies are:] 

[(A) significant differences between the quantity or 
type of hazardous waste designated on the manifest or shipping 
paper, and the quantity and type of hazardous waste a facility actually 
receives;] 

[(B) rejected wastes, which may be a full or partial ship-
ment of hazardous waste that the treatment, storage, and disposal facil-
ity cannot accept; or] 
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[(C) container residues, which are residues that ex-
ceed the quantity limits for "empty" containers set forth in 40 CFR 
§261.7(b).] 

[(2) Significant differences in quantity are for bulk weight, 
variations greater than 10% in weight; and for batch waste, any varia-
tion in piece count, such as a discrepancy of one drum in a truckload.] 

[(3) Significant differences in type are obvious differences 
that can be discovered by inspection or waste analysis, such as waste 
solvent substituted for waste acid, or toxic constituents not reported on 
the manifest or shipping paper.] 

[(4) Upon discovering a significant difference in quantity 
or type, the owner or operator must attempt to reconcile the discrep-
ancy with the waste generator or transporter (e.g., with telephone con-
versations). If the discrepancy is not resolved within 15 days after re-
ceiving the waste, the owner or operator must immediately submit to 
the executive director a letter describing the discrepancy and attempts 
to reconcile it, and a copy of the manifest or shipping paper at issue. 
The commission does not intend that the owner or operator of a facil-
ity perform the general waste analysis required by 40 CFR §264.13 or 
§265.13 before signing the manifest and giving it to the transporter. 
However, subsection (c) of this section does require reporting an un-
reconciled discrepancy discovered during later analysis.] 

[(d) Facilities that receive hazardous waste imported from 
a foreign source must mail a copy of the manifest for the imported 
hazardous waste to the following address within 30 days of delivery: 
International Compliance Assurance Division, OFA/OECA (2254A), 
United States Environmental Protection Agency, Ariel Rios Building, 
1200 Pennsylvania Avenue, NW, Washington DC 20460. Manifests 
that only document the shipment of imported Class 1 waste do not 
need to be sent to the International Compliance Office.] 

[(e) The guidelines for rejecting waste are as follows.] 

[(1) Upon rejecting waste or identifying a container residue 
that exceeds the quantity limits for "empty" containers set forth in 40 
CFR §261.7(b), the facility must consult with the generator prior to 
forwarding the waste to another facility that can manage the waste.] 

[(A) If it is impossible to locate an alternative facility 
that can receive the waste, the facility may return the rejected waste 
or residue to the generator. The facility must send the waste to the 
alternative facility or to the generator within 60 days of the rejection or 
the container residue identification.] 

[(B) While the facility is making arrangements for for-
warding rejected wastes or residues to another facility under this sec-
tion, it must ensure that either the delivering transporter retains custody 
of the waste, or the facility must provide for secure, temporary cus-
tody of the waste, pending delivery of the waste to the first transporter 
designated on the manifest prepared under paragraph (2) or (3) of this 
subsection.] 

[(2) Except as provided in subsection (e)(3) of this section, 
for full or partial load rejections and residues that are to be sent off-site 
to an alternate facility, the facility is required to prepare a new manifest 
as set in §335.10 of this title.] 

[(3) For full load rejections that are made while the trans-
porter remains present at the facility, the facility may forward the re-
jected shipment to the alternate facility.] 

[(4) Except as provided in paragraph (5) of this subsection, 
for rejected wastes and residues that must be sent back to the generator, 
the facility is required to prepare a new manifest in accordance with 
§335.10 of this title.] 

[(5) For full load rejections that are made while the trans-
porter remains at the facility, the facility may return the shipment to the 
generator with the original manifest designating the generator as the al-
ternate facility. The facility must retain a copy for its records then give 
the remaining copies of the manifest to the transporter to accompany 
the shipment. If the original manifest is not used, then the facility must 
use a new manifest.] 

[(6) If a facility rejects a waste or identifies a container 
residue that exceeds the quantity limits for "empty" containers set forth 
in 40 CFR §261.7(b) after it has signed, dated, and returned a copy of 
the manifest to the delivering transporter or to the generator, the facility 
must amend its copy of the manifest to indicate the rejected wastes or 
residues in the discrepancy space of the amended manifest. The facil-
ity must also copy the manifest tracking number of the new manifest to 
the discrepancy space of the amended manifest, and must re-sign and 
date the manifest to certify to the information as amended. The facility 
must retain the amended manifest for at least three years from the date 
of amendment, and must within 30 days, send a copy of the amended 
manifest to the transporter and generator that received copies prior to 
the amendments.] 

§335.13. Recordkeeping and Reporting Procedures Applicable to 
Generators Shipping Hazardous Waste or Class 1 Waste and Primary 
Exporters of Hazardous Waste. 

(a) Unregistered generators who ship hazardous waste or Class 
1 waste shall prepare a complete and correct Waste Shipment Summary 
(S1) from the manifests. 

(b) Unregistered generators or out-of-state primary exporters 
who export hazardous waste from or through Texas to a foreign country, 
shall prepare a complete and correct Waste Shipment Summary (S1) 
from the manifests. 

(c) Registered generators or out-of-state primary exporters 
who import hazardous or Class 1 waste from a foreign country through 
Texas to another state shall prepare a complete and correct Foreign 
Waste Shipment Summary (F1) from the manifests. 

(d) The Waste Shipment Summary (S1) and the Foreign Waste 
Shipment Summary (F1) shall be prepared in a form provided or ap-
proved by the executive director and submitted to the executive director 
on or before the 25th of each month for shipments originating during 
the previous month. The unregistered generator or in-state/out-of-state 
primary exporter must keep a copy of each summary for a period of at 
least three years from the due date of the summary. These generators 
are required to prepare and submit a Waste Shipment Summary (S1) 
and/or Foreign Waste Shipment Summary (F1) only for those months 
in which shipments are actually made. Conditionally exempt small 
quantity generators shipping municipal hazardous waste are not sub-
ject to the requirements of this subsection. 

(e) The following figure is a graphic representation illustrating 
generator, waste type, shipment type, and report method. 
Figure: 30 TAC §335.13(e) (No change.) 

(f) A registered generator is defined as an in-state generator 
who has complied with §335.6 of this title (relating to Notification Re-
quirements), and is assigned a solid waste registration number. 

(g) An unregistered generator is defined as an in-state genera-
tor who is not a conditionally exempt small quantity generator, as de-
fined in §335.78 of this title (relating to Special Requirements for Haz-
ardous Waste Generated by Conditionally Exempt Small Quantity Gen-
erators), that ships hazardous waste and/or Class 1 waste using a tem-
porary solid waste registration number and a temporary Texas waste 
code number assigned by the executive director. 

(h) A primary exporter/importer is defined as: 
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(1) an in-state generator who imports hazardous waste or 
Class 1 waste from a foreign country into or through Texas to another 
state and/or exports hazardous waste to a foreign country; or 

(2) an out-of-state generator/importer of record who im-
ports hazardous waste or Class 1 waste from a foreign country into or 
through Texas to another state and/or exports hazardous waste through 
Texas to a foreign country. 

(i) The registered/unregistered generator or primary exporter 
shall retain a copy of each manifest required by §335.10 of this title 
(relating to Shipping and Reporting Procedures Applicable to Gener-
ators of Hazardous Waste or Class 1 Waste and Primary Exporters of 
Hazardous Waste) for a minimum of three years from the date of ship-
ment by the registered/unregistered generator or primary exporter. 

(j) A registered/unregistered generator who does not receive a 
copy of the manifest with the handwritten signature of the owner or op-
erator of the designated facility within 35 days of the date the waste was 
accepted by the initial transporter must contact the transporter and/or 
the owner or operator of the designated facility to determine the status 
of the hazardous waste or Class 1 waste. 

(k) A registered/unregistered generator or primary exporter of 
hazardous waste subject to §335.76(c) of this title (relating to Addi-
tional Requirements Applicable to International Shipments) must sub-
mit an exception report to the executive director if he has not received 
a copy of the manifest with the handwritten signatures of the owner 
or operator of the designated facility within 45 days of the date that 
the waste was accepted by the initial transporter. The exception report 
must be retained by the registered/unregistered generator or primary 
exporter for at least three years from the date the waste was accepted 
by the initial transporter and must include: 

(1) a legible copy of the manifest for which the generator 
does not have confirmation of delivery; and 

(2) a copy of a letter signed by the generator or his autho-
rized representative explaining the efforts taken to locate the hazardous 
waste or Class 1 waste and the results of those efforts. 

(l) The periods of record retention required by this section are 
automatically extended during the course of any unresolved enforce-
ment action regarding the regulated activity. 

(m) The requirements of subsections (j) and (k) of this section 
do not apply to generators who generate hazardous waste or Class 1 
waste in quantities less than 100 kilograms in a calendar month, or 
acute hazardous waste in quantities specified in §335.78 of this title. 

(n) Primary exporters of hazardous waste as defined in 40 
Code of Federal Regulations (CFR) §262.51 must submit an annual 
report in accordance with the requirements set out in the regulations 
contained in 40 CFR §262.56, as amended and adopted through March 
18, 2010 (75 FR 12989). [April 12, 1996, at 61 FedReg 16290.] 

(o) Primary exporters of hazardous waste as defined in 40 CFR 
§262.51, or importers of hazardous waste, to or from countries listed 
in 40 CFR §262.58(a)(1) for recovery, must comply with 40 CFR Part 
262, Subparts A and H. 

§335.19. Standards and Criteria for Variances from Classification as 
a Solid Waste. 

(a) The executive director may grant requests for a variance 
from classifying as a solid waste those materials that are accumulated 
speculatively without sufficient amounts being recycled if the applicant 
demonstrates that sufficient amounts of the material will be recycled or 
transferred for recycling in the following year. If a variance is granted, 
it is valid only for the following year, but can be renewed, on an annual 

basis, by filing a new application. The executive director's decision 
will be based on the following criteria: 

(1) the manner in which the material is expected to be re-
cycled, when the material is expected to be recycled, and whether this 
expected disposition is likely to occur (for example, because of past 
practice, market factors, the nature of the material, or contractual ar-
rangements for recycling); 

(2) the reason that the applicant has accumulated the ma-
terial for one or more years without recycling 75% of the weight or 
volume accumulated at the beginning of the year; 

(3) the quantity of material already accumulated and the 
quantity expected to be generated and accumulated before the material 
is recycled; 

(4) the extent to which the material is handled to minimize 
loss; and 

(5) other relevant factors. 

(b) The executive director may grant requests for a variance 
from classifying as a solid waste those materials that are reclaimed 
and then reused as feedstock within the original production process 
in which the materials were generated if the reclamation operation is 
an essential part of the production process. This determination will be 
based on the following criteria: 

(1) how economically viable the production process would 
be if it were to use virgin materials, rather than reclaimed materials; 

[(2) the prevalence of the practice on an industry-wide ba-
sis;] 

(2) [(3)] the extent to which the material is handled before 
reclamation to minimize loss; 

(3) [(4)] the time periods between generating the material 
and its reclamation, and between reclamation and return to the original 
primary production process; 

(4) [(5)] the location of the reclamation operation in rela-
tion to the production process; 

(5) [(6)] whether the reclaimed material is used for the pur-
pose for which it was originally produced when it is returned to the 
original process, and whether it is returned to the process in substan-
tially its original form; 

(6) [(7)] whether the person who generates the material 
also reclaims it; and 

(7) [(8)] other relevant factors. 

(c) The executive director may grant requests for a variance 
from classifying as a solid waste those materials that have been re-
claimed but must be reclaimed further before recovery is completed if, 
after initial reclamation, the resulting material is commodity-like (even 
though it is not yet a commercial product, and has to be reclaimed fur-
ther). This determination will be based on the following factors: 

(1) the degree of processing the material has undergone and 
the degree of further processing that is required; 

(2) the value of the material after it has been reclaimed; 

(3) the degree to which the reclaimed material is like an 
analogous raw material; 

(4) the extent to which an end market for the reclaimed ma-
terial is guaranteed; 
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(5) the extent to which the reclaimed material is handled to 
minimize loss; and 

(6) other relevant factors. 

(d) Other portions of this chapter that relate to solid wastes that 
are recycled include §335.1 of this title (relating to Definitions), under 
the definition of "Solid Waste," §335.6 of this title (relating to Notifi-
cation Requirements), §335.17 of this title (relating to Special Defini-
tions for Recyclable Materials and Nonhazardous Recyclable Materi-
als), §335.18 of this title (relating to Variances from Classification as 
a Solid Waste), §335.24 of this title (relating to Requirements for Re-
cyclable Materials and Nonhazardous Recyclable Materials), and Sub-
chapter H of this chapter (relating to Standards for the Management of 
Specific Wastes and Specific Types of Facilities [Materials]). 

§335.24. Requirements for Recyclable Materials and Nonhazardous 
Recyclable Materials. 

(a) Hazardous wastes that are recycled are subject to the re-
quirements for generators, transporters, and storage facilities of sub-
sections (d) - (f) of this section, except for the materials listed in sub-
sections (b) and (c) of this section. Hazardous wastes that are recycled 
will be known as recyclable materials. Nonhazardous industrial wastes 
that are recycled will be known as nonhazardous recyclable materials. 
Nonhazardous recyclable materials are subject to the requirements of 
subsections (h) - (l) of this section. 

(b) The following recyclable materials are not subject to the 
requirements of this section, except as provided in subsections (g) and 
(h) of this section, but are regulated under the applicable provisions 
of Subchapter H of this chapter (relating to Standards for the Manage-
ment of Specific Wastes and Specific Types of Facilities) and all appli-
cable provisions in Chapter 305 of this title (relating to Consolidated 
Permits); Chapter 1 of this title (relating to Purpose of Rules, General 
Provisions); Chapter 3 of this title (relating to Definitions); Chapter 
10 of this title (relating to Commission Meetings); Chapter 17 of this 
title (relating to Tax Relief for Property Used for Environmental Pro-
tection); Chapter 20 of this title (relating to Rulemaking); Chapter 37 
of this title (relating to Financial Assurance); Chapter 39 of this title 
(relating to Public Notice); Chapter 40 of this title (relating to Alter-
native Dispute Resolution Procedure); Chapter 50 of this title (relating 
to Action on Applications and Other Authorizations); Chapter 55 of 
this title (relating to Requests for Reconsideration and Contested Case 
Hearings; Public Comment); Chapter 70 of this title (relating to En-
forcement); Chapter 80 of this title (relating to Contested Case Hear-
ings); and Chapter 86 of this title (relating to Special Provisions for 
Contested Case Hearings)[; and Chapter 261 of this title (relating to 
Impact Statements)]. 

(1) recyclable materials used in a manner constituting dis-
posal; 

(2) hazardous wastes burned for energy recovery in boil-
ers and industrial furnaces that are not regulated under Subchapter E 
of this chapter (relating to Interim Standards for Owners and Opera-
tors of Hazardous Waste Treatment, Storage, [Processing,] or Disposal 
Facilities) or Subchapter F of this chapter (relating to Permitting Stan-
dards for Owners and Operators of Hazardous Waste Treatment, Stor-
age, [Processing,] or Disposal Facilities); 

(3) recyclable materials from which precious metals are re-
claimed; 

(4) spent lead-acid batteries that are being reclaimed. 

(c) The following recyclable materials are not subject to reg-
ulation under Subchapters B - I or O of this chapter (relating to Haz-
ardous Waste Management General Provisions; Standards Applicable 

to Generators of Hazardous Waste; Standards Applicable to Trans-
porters of Hazardous Waste; Interim Standards for Owners and Op-
erators of Hazardous Waste Treatment, Storage, [Processing,] or Dis-
posal Facilities; Permitting Standards for Owners and Operators of 
Hazardous Waste Treatment, Storage, [Processing,] or Disposal Facil-
ities; Location Standards for Hazardous Waste Storage, Processing, or 
Disposal; Standards for the Management of Specific Wastes and Spe-
cific Types of Facilities; Prohibition on Open Dumps; and Land Dis-
posal Restrictions); Chapter 1 of this title; Chapter 3 of this title; Chap-
ter 10 of this title; Chapter 17 of this title; Chapter 20 of this title; 
Chapter 37 of this title; Chapter 39 of this title; Chapter 40 of this title; 
Chapter 50 of this title; Chapter 55 of this title; Chapter 70 of this title; 
Chapter 80 of this title; Chapter 86 of this title; [Chapter 261 of this 
title;] or Chapter 305 of this title, except as provided in subsections (g) 
and (h) of this section: 

(1) industrial ethyl alcohol that is reclaimed except that, 
unless provided otherwise in an international agreement as specified 
in the regulations contained in 40 Code of Federal Regulations (CFR) 
§262.58, which are in effect as of November 8, 1986: 

(A) a person initiating a shipment for reclamation in a 
foreign country, and any intermediary arranging for the shipment, must 
comply with the requirements applicable to a primary exporter in the 
regulations contained in 40 CFR §§262.53, 262.55, 262.56(a)(1) - (4) 
and (6) and (b), and 262.57, as amended through January 8, 2010 (75 
FR 1236) [which are in effect as of November 8, 1986], export such ma-
terials only upon such consent of the receiving country and in confor-
mance with the United States Environmental Protection Agency (EPA) 
[EPA] acknowledgment of consent as defined in the regulations con-
tained in 40 CFR Part 262, Subpart E, as amended through January 8, 
2010 (75 FR 1236) [which are in effect as of November 8, 1986], and 
provide a copy of the EPA acknowledgment of consent to the shipment 
to the transporter transporting the shipment for export; 

(B) transporters transporting a shipment for export may 
not accept a shipment if he knows the shipment does not conform to 
the EPA acknowledgment of consent, must ensure that a copy of the 
EPA acknowledgment of consent accompanies the shipment and must 
ensure that it is delivered to the facility designated by the person initi-
ating the shipment; 

(2) scrap metal that is not already excluded under 40 CFR 
§261.4(a)(13); 

(3) fuels produced from the refining of oil-bearing haz-
ardous waste along with normal process streams at a petroleum 
refining facility if such wastes result from normal petroleum refining, 
production, and transportation practices (this exemption does not 
apply to fuels produced from oil recovered from oil-bearing hazardous 
waste, where such recovered oil is already excluded under 40 CFR 
§261.4(a)(12)); and 

(4) the following hazardous waste fuels: 

(A) Hazardous waste fuel produced from oil-bearing 
hazardous wastes from petroleum refining, production or transporta-
tion practices, or produced from oil reclaimed from such hazardous 
wastes where such hazardous wastes are reintroduced into a process 
that does not use distillation or does not produce products from crude 
oil so long as the resulting fuel meets the used oil specification under 
40 CFR §279.11 and so long as no other hazardous wastes are used to 
produce the hazardous waste fuel; 

(B) Hazardous waste fuel produced from oil-bearing 
hazardous waste from petroleum refining production, and transporta-
tion practices, where such hazardous wastes are reintroduced into a 
refining process after a point at which contaminants are removed, so 
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long as the fuel meets the used oil fuel specification under 40 CFR 
§279.11; 

(C) Oil reclaimed from oil-bearing hazardous wastes 
from petroleum refining, production, and transportation practices, 
which reclaimed oil is burned as fuel without reintroduction to a 
refining process, so long as the reclaimed oil meets the used oil fuel 
specification under 40 CFR §279.11. 

(d) Generators and transporters of recyclable materials are 
subject to the applicable requirements of Subchapter C of this chapter 
[(relating to Standards Applicable to Generators of Hazardous Waste)] 
and Subchapter D of this chapter [(relating to Standards Applicable to 
Transporters of Hazardous Waste)], and the notification requirements 
of §335.6 of this title (relating to Notification Requirements), except 
as provided in subsections (a) - (c) of this section. 

(e) Owners or operators of facilities that store recyclable ma-
terials before they are recycled are regulated under all applicable pro-
visions of this chapter, and Chapter 305 of this title; Chapter 1 of this 
title; Chapter 3 of this title; Chapter 10 of this title; Chapter 17 of this 
title; Chapter 20 of this title; Chapter 37 of this title; Chapter 39 of 
this title; Chapter 40 of this title; Chapter 50 of this title; Chapter 55 
of this title; Chapter 70 of this title; Chapter 80 of this title; and the 
notification requirements under §335.6 of this title, except as provided 
in subsections (a) - (c) of this section. The recycling process itself is 
exempt from regulation. 

(f) Owners or operators of facilities that recycle recyclable ma-
terials without storing them before they are recycled are subject to the 
following requirements, except as provided in subsections (a) - (c) of 
this section: 

(1) notification requirements under §335.6 of this title; and 

(2) Section 335.12 [§335.12] of this title (relating to Ship-
ping Requirements Applicable to Owners or Operators of Treatment, 
Storage, [Processing,] or Disposal Facilities). 

(g) Recyclable materials (excluding those listed in subsections 
(b)(4), and (c)(1) - (5) [(c)(1) and (2) - (5)] of this section) remain 
subject to the requirements of §§335.4, 335.6, and 335.9 - 335.15 of 
this title (relating to General Prohibitions; Notification Requirements; 
Recordkeeping and Annual Reporting Procedures Applicable to Gen-
erators; Shipping and Reporting Procedures Applicable to Generators 
of Hazardous Waste or Class 1 Waste and Primary Exporters of Haz-
ardous Waste; Shipping Requirements for Transporters of Hazardous 
Waste or Class 1 Waste; Shipping Requirements Applicable to Owners 
or Operators of Treatment, Storage, [Processing,] or Disposal Facili-
ties; Recordkeeping and Reporting Procedures Applicable to Genera-
tors Shipping Hazardous Waste or Class 1 Waste; Recordkeeping Re-
quirements Applicable to Transporters of Hazardous Waste or Class 1 
Waste; and Recordkeeping and Reporting Requirements Applicable to 
Owners or Operators of Treatment, Storage, [Processing,] or Disposal 
Facilities, respectively), as applicable. Recyclable materials listed in 
subsections (b)(4) and (c)(2) of this section remain subject to the re-
quirements of subsection (h) of this section. 

(h) Industrial solid wastes that are nonhazardous recyclable 
materials and recyclable materials listed in subsections (b)(4) and (c)(2) 
of this section remain subject to the requirements of §335.4 of this ti-
tle. In addition, industrial solid wastes that are nonhazardous recy-
clable materials and recyclable materials listed in subsection (c)(2) of 
this section remain subject to the requirements of §335.6 of this title. 
Industrial solid wastes that are nonhazardous recyclable materials and 
recyclable materials listed in subsections (b)(4) and (c)(2) of this sec-
tion may also be subject to the requirements of §§335.10 - 335.15 of 

this title, as applicable, if the executive director determines that such re-
quirements are necessary to protect human health and the environment. 
In making the determination, the executive director shall consider the 
following criteria: 

(1) the waste's toxicity, corrosivity, flammability, ability to 
sensitize or irritate, or propensity for decomposition and creation of 
sudden pressure; 

(2) the potential for the objectionable constituent to mi-
grate from the waste into the environment if improperly managed; 

(3) the persistence of any objectionable constituent or any 
objectionable degradation product in the waste; 

(4) the potential for the objectionable constituent to de-
grade into nonharmful constituents; 

(5) the degree to which the objectionable constituent bioac-
cumulates in ecosystems; 

(6) the plausible types of improper management to which 
the waste could be subjected; 

(7) the nature and severity of potential damage to the public 
health and environment; 

(8) whether subjecting the waste to additional regulation 
will provide additional protection for human health and the environ-
ment; and 

(9) other relevant factors. 

(i) Except as provided in Texas Health and Safety Code, 
§361.090, facilities managing recyclable materials that are required to 
obtain a permit under this section may also be permitted to manage 
nonhazardous recyclable materials at the same facility if the execu-
tive director determines that such regulation is necessary to protect 
human health and the environment. In making this determination, the 
executive director shall consider the following criteria: 

(1) whether managing nonhazardous recyclable materials 
will create an additional risk of release of the hazardous recyclable 
materials into the environment; 

(2) whether hazardous and nonhazardous wastes that are 
incompatible are stored and/or processed in the same or connected 
units; 

(3) whether the management of recyclable materials and 
nonhazardous recyclable materials is segregated within the facility; 

(4) the waste's toxicity, corrosivity, flammability, ability to 
sensitize or irritate, or propensity for decomposition and creation of 
sudden pressure; 

(5) the potential for the objectionable constituent to mi-
grate from the waste into the environment if improperly managed; 

(6) the persistence of any objectionable constituent or any 
objectionable degradation product in the waste; 

(7) the potential for the objectionable constituent to de-
grade into harmful constituents; 

(8) the degree to which the objectionable constituent bioac-
cumulates in ecosystems; 

(9) the plausible types of improper management to which 
the waste could be subjected; 

(10) the nature and severity of potential damage to the pub-
lic health and environment; 
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(11) whether subjecting the waste to additional regulation 
will provide additional protection for human health and the environ-
ment; and 

(12) other relevant factors. 

(j) Closure cost estimates. 

(1) Except as otherwise approved by the executive director, 
an owner or operator of a recycling facility that stores combustible non-
hazardous materials outdoors, or that poses a significant risk to public 
health and safety as determined by the executive director, shall provide 
a written cost estimate, in current dollars, showing the cost of hiring a 
third party to close the facility by disposition of all processed and un-
processed materials in accordance with all applicable regulations. The 
closure cost estimate for financial assurance must be submitted with 
any new notification in accordance with §335.6 within 60 days of the 
effective date of this rule for existing facilities or as otherwise requested 
by the executive director. 

(2) The estimate must: 

(A) equal the costs of closure of the facility, including 
disposition of the maximum inventories of all processed and unpro-
cessed combustible materials stored outdoors on site during the life of 
the facility, in accordance with all applicable regulations; 

(B) be based on the costs of hiring a third party that is 
not affiliated (as defined in §328.2 of this title (relating to Definitions)) 
with the owner or operator; and 

(C) be based on a per cubic yard and/or short ton mea-
sure for collection and disposition costs. 

(k) Financial assurance. An owner or operator of a recycling 
facility that stores nonhazardous combustible recyclable materials out-
doors, or that poses a significant risk to public health and safety as 
determined by the executive director, shall establish and maintain fi-
nancial assurance for closure of the facility in accordance with Chapter 
37, Subchapter J of this title (relating to Financial Assurance for Recy-
cling Facilities). 

(l) Closure requirements. 

(1) Closure must include collecting processed and unpro-
cessed materials, and transporting the materials to an authorized facility 
for disposition unless otherwise approved or directed in writing by the 
executive director. 

(2) Closure of the facility must be completed within 180 
days following the most recent acceptance of processed or unprocessed 
materials unless otherwise approved or directed in writing by the ex-
ecutive director. 

(m) Used oil that is recycled and is also a hazardous waste 
solely because it exhibits a hazardous characteristic is not subject to 
the requirements of Subchapters A - I or O of this chapter, but is reg-
ulated under Chapter 324 of this title (relating to Used Oil Standards). 
Used oil that is recycled includes any used oil which is reused, follow-
ing its original use, for any purpose (including the purpose for which 
the oil was originally used). Such term includes, but is not limited to, 
oil which is re-refined, reclaimed, burned for energy recovery, or re-
processed. 

(n) Owners or operators of facilities subject to hazardous 
waste permitting requirements with hazardous waste management 
units that recycle hazardous wastes are subject to the requirements of 
40 CFR Part 264 or Part 265, Subparts AA and BB, as adopted by 
reference under §335.152(a)(17) and (18) and §335.112(a)(19) and 
(20) of this title (relating to Standards). 

(o) Hazardous waste that is exported to or imported from des-
ignated member countries of the Organization for Economic Cooper-
ation and Development (OECD), as defined in 40 CFR §262.58(a)(1), 
for purpose of recovery, and any person who exports or imports such 
hazardous waste, is subject to the requirements of 40 CFR Part 262, 
Subpart H (both federal regulation references as amended and adopted 
through April 12, 1996 at 61 FedReg 16290), if the hazardous waste is 
subject to the federal manifesting requirements of 40 CFR Part 262, or 
subject to the universal waste management standards of 40 CFR Part 
273, or subject to Subchapter H, Division 5 of this chapter (relating to 
Universal Waste Rule). 

(p) Other portions of this chapter that relate to solid wastes 
that are recycled include §335.1 of this title (relating to Definitions), 
under the definition of "Solid waste," §335.6 of this title, §335.17 of 
this title (relating to Special Definitions for Recyclable Materials and 
Nonhazardous Recyclable Materials), §335.18 of this title (relating to 
Variances from Classification as a Solid Waste), §335.19 of this title 
(relating to Standards and Criteria for Variances from Classification as 
a Solid Waste), and Subchapter H of this chapter. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 21, 

2012. 
TRD-201205012 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 239-0779 

SUBCHAPTER C. STANDARDS APPLICABLE 
TO GENERATORS OF HAZARDOUS WASTE 
30 TAC §§335.61, 335.62, 335.69, 335.76, 335.78, 335.79 
Statutory Authority 

The amendments and new section are proposed under Texas 
Water Code (TWC), §5.103 (relating to Rules) and TWC, §5.105 
(relating to General Policy) which provide the commission with 
the authority to adopt any rules necessary to carry out its powers 
and duties under the provisions of the TWC or other laws of 
this state; and under Texas Health and Safety Code (THSC), 
§361.017 (relating to Commission's Jurisdiction: Industrial Solid 
Waste and Hazardous Municipal Waste); THSC, §361.024, (re-
lating to Rules and Standards); and THSC, §361.036 (relating 
to Records and Manifests Required: Class I Industrial Solid 
Waste or Hazardous Waste) which authorize the commission 
to regulate industrial solid waste and hazardous waste and to 
adopt rules consistent with the general intent and purposes of 
the THSC. 

The proposed amendments and new section implement THSC, 
Chapter 361. 

§335.61. Purpose, Scope and Applicability. 

(a) Except as provided in subsection (b) of this section, this 
subchapter establishes standards for generators of hazardous waste. 
These standards are in addition to any applicable provisions contained 
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in Subchapter A of this chapter (relating to Industrial Solid Waste and 
Municipal Hazardous Waste [Management] in General). 

(b) The provisions of this subchapter with which a generator 
who stores, processes or disposes of hazardous waste on-site must com-
ply are §335.62 of this title (relating to Hazardous Waste Determination 
and Waste Classification), §335.63 of this title (relating to EPA Iden-
tification Numbers), §335.70 of this title (relating to Recordkeeping), 
§335.73 of this title (relating to Additional Reporting), and, if applica-
ble, §335.77 of this title (relating to Farmers), and §335.69 of this title 
(relating to Accumulation Time). 

(c) Any person who imports hazardous waste into the state 
from a foreign country shall comply with standards applicable to gen-
erators. 

(d) An owner or operator who initiates a shipment of haz-
ardous waste from a processing, storage or disposal facility must 
comply with the generator standards contained in §335.10 of this 
title (relating to Shipping and Reporting Procedures Applicable 
to Generators of Hazardous Waste or Class 1 Waste and Primary 
Exporters of Hazardous Waste) and §335.13 of this title (relating to 
Recordkeeping and Reporting Procedures Applicable to Generators 
Shipping Hazardous Waste or Class 1 Waste and Primary Exporters of 
Hazardous Waste), and this subchapter. The provisions of §335.69 of 
this title [(relating to Accumulation Time)] are applicable to on-site 
accumulation of hazardous wastes by generators. Therefore, the 
provisions of §335.69 of this title only apply to owners or operators 
who are shipping hazardous waste which they generate at that facility. 

(e) A farmer who generates waste pesticides which are haz-
ardous waste and who complies with §335.77 of this title is not required 
to comply with this chapter with respect to those pesticides. 

(f) A generator who treats, stores, or disposes of hazardous 
waste on-site must comply with the applicable standards and permit 
requirements set forth in Subchapters E, F, H, and O of this chapter 
(relating to Industrial Solid Waste and Municipal Hazardous Waste) 
and with Chapter 305 of this title (relating to Consolidated Permits). 

(g) Section 335.78(c) and (d) of this title (relating to Special 
Requirements for Hazardous Waste Generated By Conditionally Ex-
empt Small Quantity Generators) must be used to determine the appli-
cability of provisions of this subchapter that are dependent on calcula-
tions of the quantity of hazardous waste generated per month. 

(h) The requirements of this subchapter do not apply to per-
sons responding to an explosives or munitions emergency in accor-
dance with §335.41(d)(2) of this title (relating to Purpose, Scope and 
Applicability). 

(i) For purposes of this subsection, the terms "laboratory'' and 
"eligible academic entity'' shall have the meaning as defined in 40 Code 
of Federal Regulations §262.200. The laboratories owned by an eli-
gible academic entity that chooses to be subject to the requirements 
of §335.79 of this title (relating to Alternative Requirements for Haz-
ardous Waste Determination and Accumulation of Unwanted Material 
for Laboratories Owned by Eligible Academic Entities) are not subject 
to: 

(1) for large and small quantity generators, the re-
quirements of §335.504 of this title (relating to Hazardous Waste 
Determination) and §335.69 of this title, except as provided in §335.79 
of this title; and 

(2) for conditionally exempt small quantity generators, the 
conditions of §335.78 of this title, except as provided in §335.79 of this 
title. 

§335.62. Hazardous Waste Determination and Waste Classification. 

A person who generates a solid waste must determine if that waste 
is hazardous pursuant to §335.504 of this title (relating to Hazardous 
Waste Determination) and must classify any nonhazardous waste un-
der the provisions of Subchapter R of this chapter (relating to Waste 
Classification). If the waste is determined to be hazardous, the gener-
ator must refer to this chapter and to 40 Code of Federal Regulations 
Parts 261, 264, 265, 266, 267, 268, and 273 for any possible applica-
ble exclusions or restrictions pertaining to management of the specific 
waste. 

§335.69. Accumulation Time. 
(a) Generators that comply with the requirements of paragraph 

(1) of this subsection are exempt from all requirements adopted by ref-
erence in §335.112(a)(6) and (7) of this title (relating to Standards), 
except 40 Code of Federal Regulations (CFR) §265.111 and §265.114. 
Except as provided in subsections (f) - (h) and (n) of this section, a gen-
erator may accumulate hazardous waste on-site for 90 days without a 
permit or interim status provided that: 

(1) the waste is placed: 

(A) in containers and the generator complies with the 
applicable requirements of 40 CFR Part 265, Subparts I, AA, [and] BB, 
and CC, as adopted by reference under §335.112(a) of this title; and/or 

(B) in tanks and the generator complies with the appli-
cable requirements of 40 CFR Part 265, Subparts J, AA, BB, and CC, 
except 40 CFR §265.197(c) and §265.200, as adopted by reference un-
der §335.112(a) of this title; and/or 

(C) on drip pads and the generator complies with 
§335.112(a)(18) of this title and maintains the following records at the 
facility: a description of procedures that will be followed to ensure 
that all wastes are removed from the drip pad and associated collection 
system at least once every 90 days; and documentation of each waste 
removal, including the quantity of waste removed from the drip pad 
and the sump or collection system and the date and time of removal; 
and/or 

(D) in containment buildings and the generator com-
plies with 40 CFR Part 265, Subpart DD, as adopted by reference under 
§335.112(a) of this title and has placed its professional engineer certifi-
cation that the building complies with the design standards specified in 
40 CFR §265.1101 in the facility's operating record prior to operation 
of the unit. The owner or operator shall maintain the following records 
at the facility: 

(i) a written description of procedures to ensure that 
each waste volume remains in the unit for no more than 90 days, a writ-
ten description of the waste generation and management practices for 
the facility showing that they are consistent with respecting the 90-day 
limit, and documentation that the procedures are complied with; or 

(ii) documentation that the unit is emptied at least 
once every 90 days; 

(2) the date upon which each period of accumulation be-
gins is clearly marked and visible for inspection on each container; and 

(3) while being accumulated on-site, each container and 
tank is labeled or marked clearly with the words, "Hazardous Waste"; 
and 

(4) the generator complies with the following: 

(A) the requirements for owners or operators in 40 CFR 
Part 265, Subparts C and D and with 40 CFR §265.16, as adopted by 
reference in §335.112(a) of this title; 

(B) all applicable requirements under 40 CFR Part 
268 [40 CFR §268.7(a)(5)], as adopted by reference under §335.431 
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[§335.431(c)] of this title (relating to Purpose, Scope, and Applicabil-
ity); and 

(C) Section 335.113 [§335.113] of this title (relating to 
Reporting of Emergency Situations by Emergency Coordinator). 

(b) A generator of 1,000 kilograms or greater of hazardous 
waste in a calendar month, or greater than 1 kilogram of acute haz-
ardous waste listed in 40 CFR §261.31 or §261.33(e) in a calendar 
month, who accumulates hazardous waste or acute hazardous waste 
for more than 90 days is an operator of a storage facility and is subject 
to the requirements of 40 CFR Parts 264, 265, and 267 and the permit 
requirements of 40 CFR Part 270 unless he has been granted an ex-
tension to the 90-day period. [A generator who accumulates hazardous 
waste for more than 90 days is an operator of a hazardous waste storage 
facility and is subject to the requirements of this chapter and Chapter 
305 of this title (relating to Consolidated Permits) applicable to such 
owners and operators, unless he has been granted an extension to the 
90-day period.] Such extension may be granted by the executive di-
rector if hazardous wastes must remain on-site for longer than 90 days 
due to unforeseen, temporary, and uncontrollable circumstances. An 
extension of up to 30 days may be granted at the discretion of the ex-
ecutive director on a case-by-case basis. 

(c) Persons exempted under this provision, who generate haz-
ardous waste, are still subject to the requirements in Subchapter A of 
this chapter (relating to Industrial Solid Waste and Municipal Haz-
ardous Waste in General) applicable to generators of Class 1 waste. 

(d) A generator, other than a conditionally exempt small quan-
tity generator regulated under §335.78 of this title (relating to Special 
Requirements for Hazardous Waste Generated by Conditionally Ex-
empt Small Quantity Generators), may accumulate as much as 55 gal-
lons of hazardous waste or one quart of acutely hazardous waste listed 
in 40 CFR §261.31 or §261.33(e) in containers at or near any point of 
generation where wastes initially accumulate, which is under the con-
trol of the operator of the process generating the waste, without a per-
mit or interim status and without complying with subsection (a) or (f) 
of this section provided he: 

(1) complies with 40 CFR §§265.171, 265.172, and 
265.173(a), as adopted by reference under §335.112(a) of this title; 
and 

(2) marks his containers either with the words "Hazardous 
Waste" or with other words that identify the contents of the containers. 

(e) A generator who accumulates either hazardous waste or 
acutely hazardous waste listed in 40 CFR §261.31 or §261.33(e) in ex-
cess of the amounts listed in subsection (d) of this section at or near 
any point of generation must, with respect to that amount of excess 
waste, comply within three days with subsection (a) of this section or 
other applicable provisions of this chapter. During the three-day pe-
riod, the generator must continue to comply with subsection (d) of this 
section. The generator must mark the container holding the excess ac-
cumulation of hazardous waste with the date the excess amount began 
accumulating. 

(f) A generator who generates greater than 100 kilograms but 
less than 1,000 kilograms of hazardous waste in a calendar month may 
accumulate hazardous waste on-site for 180 days or less without a per-
mit or without having interim status provided that: 

(1) the quantity of waste accumulated on-site never ex-
ceeds 6,000 kilograms; 

(2) the generator complies with the requirements of 40 
CFR Part 265, Subpart I, as adopted by reference under §335.112(a) 
of this title, except 40 CFR §265.176 and §265.178; 

(3) the generator complies with the requirements of 40 
CFR §265.201, as adopted by reference under §335.112(a) of this title; 

(4) the generator complies with the requirements of: 

(A) subsection (a)(2) and (3) of this section; 

(B) 40 CFR Part 265, Subpart C, as adopted by refer-
ence under §335.112(a) of this title; [and] 

(C) all applicable requirements under 40 CFR Part 267, 
as adopted by reference under §335.601 and §335.602 of this title (re-
lating to Purpose, Scope, and Applicability; and Standards); and 

(D) [(C)] all applicable requirements under 40 CFR 
Part 268 [40 CFR §268.7(a)(5)], as adopted by reference under 
§335.431 [§335.431(c)] of this title; and 

(5) the generator complies with the following require-
ments. 

(A) At all times there must be at least one employee ei-
ther on the premises or on call (i.e., available to respond to an emer-
gency by reaching the facility within a short period of time) with the 
responsibility for coordinating all emergency response measures spec-
ified in subparagraph (D) of this paragraph. This employee is the emer-
gency coordinator. 

(B) The generator must post the following information 
next to telephones that may be used to summon emergency assistance: 

(i) the name and telephone number of the emergency 
coordinator; 

(ii) location of fire extinguishers and spill control 
material, and, if present, fire alarm; and 

(iii) the telephone number of the fire department, un-
less the facility has a direct alarm. 

(C) The generator must ensure that all employees are 
thoroughly familiar with proper waste handling and emergency pro-
cedures, relevant to their responsibilities during normal facility opera-
tions and emergencies; 

(D) The emergency coordinator or his designee must re-
spond to any emergencies that arise. The applicable responses are as 
follows. 

(i) In the event of a fire, call the fire department or 
attempt to extinguish it using a fire extinguisher. 

(ii) In the event of a spill, contain the flow of haz-
ardous waste to the extent possible, and as soon as is practicable, clean 
up the hazardous waste and any contaminated materials or soil. 

(iii) In the event of a fire, explosion, or other release 
which could threaten human health outside the facility or when the gen-
erator has knowledge that a spill has reached surface water, the gener-
ator must immediately notify the National Response Center (using its 
24-hour toll free number (800) 424-8802) and the commission accord-
ing to the procedures set out in the State of Texas oil and hazardous 
substances spill contingency plan. The reports must include the fol-
lowing information: 

(I) the name, address, and United States Envi-
ronmental Protection Agency (EPA) identification number of the gen-
erator; 

(II) date, time, and type of incident (e.g., spill or 
fire); 

(III) quantity and type of hazardous waste in-
volved in the incident; 

37 TexReg 7926 October 5, 2012 Texas Register 



(IV) extent of injuries, if any; and 

(V) estimated quantity and disposition of recov-
ered materials, if any. 

(g) A generator who generates greater than 100 kilograms but 
less than 1,000 kilograms of hazardous waste in a calendar month and 
who must transport his waste, or offer his waste for transportation, 
over a distance of 200 miles or more for off-site processing, storage, 
or disposal may accumulate hazardous waste on-site for 270 days or 
less without a permit or without having interim status, provided that he 
complies with the requirements of subsection (f) of this section. 

(h) A generator who generates greater than 100 kilograms but 
less than 1,000 kilograms of hazardous waste in a calendar month and 
who accumulates hazardous waste in quantities exceeding 6,000 kilo-
grams or accumulates hazardous waste for more than 180 days (or for 
more than 270 days if he must transport his waste, or offer his waste 
for transportation, over a distance of 200 miles or more) is an operator 
of a storage facility and is subject to the requirements of this chapter 
(relating to Industrial Solid Waste and Municipal Hazardous Waste), 
and Subchapters E and F of this chapter (relating to Interim Standards 
for Owners and Operators of Hazardous Waste Treatment, Storage, or 
Disposal Facilities; and Permitting Standards for Owners and Opera-
tors of Hazardous Waste Treatment, Storage, or Disposal Facilities) and 
the permit requirements of Chapter 305 of this title (relating to Consol-
idated Permits), unless he has been granted an extension to the 180-day 
(or 270-day, if applicable) period. Such extension may be granted 
by the executive director if hazardous wastes must remain on-site for 
longer than 180 days (or 270 days, if applicable) due to unforeseen, 
temporary, and uncontrollable circumstances. An extension of up to 
30 days may be granted at the discretion of the executive director on a 
case-by-case basis. 

(i) A generator who generates or collects hazardous waste for 
the purpose of treatability studies is not subject to this section. 

(j) A generator of 1,000 kilograms or greater of hazardous 
waste per calendar month who also generates wastewater treatment 
sludges from electroplating operations that meet the listing description 
for EPA hazardous waste number F006, may accumulate F006 waste 
on-site for more than 90 days, but not more than 180 days without a 
permit or without having interim status provided that: 

(1) the generator has implemented pollution prevention 
practices that reduce the amount of any hazardous substances, pollu-
tants, or contaminants entering the F006 waste or otherwise released 
to the environment prior to its recycling; 

(2) the F006 waste is legitimately recycled through metals 
recovery; 

(3) no more than 20,000 kilograms of F006 waste is accu-
mulated on-site at any one time; and 

(4) the F006 waste is managed in accordance with the fol-
lowing: 

(A) the F006 waste is placed: 

(i) in containers and the generator complies with the 
applicable requirements of 40 CFR Part 265, Subparts I, AA, and BB, 
as adopted by reference under §335.112(a) of this title, and 40 CFR 
Part 265, Subpart CC; and/or 

(ii) in tanks and the generator complies with the ap-
plicable requirements of 40 CFR Part 265, Subparts J, AA, BB, as 
adopted by reference under §335.112(a) of this title, and 40 CFR Part 
265, Subpart CC, except 40 CFR §265.197(c) and §265.200; and/or 

(iii) in containment buildings and the generator 
complies with 40 CFR Part 265, Subpart DD, as adopted by reference 
under §335.112(a) of this title, and has placed its professional engineer 
certification that the building complies with the design standards 
specified in 40 CFR §265.1101 in the facility's operating record prior 
to operation of the unit. The owner or operator shall maintain the 
following records at the facility: 

(I) a written description of procedures to ensure 
that the F006 waste remains in the unit for no more than 180 days, a 
written description of the waste generation and management practices 
for the facility showing that they are consistent with the 180-day limit, 
and documentation that the generator is complying with the procedures; 
or 

(II) documentation that the unit is emptied at 
least once every 180 days; 

(B) the generator complies with 40 CFR §265.111 and 
§265.114, as adopted by reference under §335.112(a)(6) of this title; 

(C) the date upon which each period of accumulation 
begins is clearly marked and visible for inspection on each container; 

(D) while being accumulated on-site, each container 
and tank is labeled or marked clearly with the words "Hazardous 
Waste"; and 

(E) the generator complies with the following: 

(i) the requirements for owners or operators in 40 
CFR Part 265, Subparts C and D, and 40 CFR §265.16, as adopted by 
reference under §335.112(a) of this title; 

(ii) 40 CFR §268.7(a)(5), as adopted by reference 
under §335.431(c) of this title; and 

(iii) Section 335.113 [§335.113] of this title. 

(k) A generator of 1,000 kilograms or greater of hazardous 
waste per calendar month who also generates wastewater treatment 
sludges from electroplating operations that meet the listing descrip-
tion for EPA hazardous waste number F006, and who must transport 
this waste, or offer this waste for transportation, over a distance of 200 
miles or more for off-site metals recovery, may accumulate F006 waste 
on-site for more than 90 days, but not more than 270 days without a per-
mit or without having interim status if the generator complies with the 
requirements of subsection (j)(1) - (4) of this section. 

(l) A generator accumulating F006 waste in accordance with 
subsection (j) or (k) of this section who accumulates F006 waste on-site 
for more than 180 days (or for more than 270 days if the generator must 
transport this waste, or offer this waste for transportation, over a dis-
tance of 200 miles or more), or who accumulates more than 20,000 
kilograms of F006 waste on-site is an operator of a hazardous waste 
storage facility and is subject to the requirements of this chapter and 
Chapter 305 of this title applicable to such owners and operators, un-
less the generator has been granted an extension to the 180-day (or 
270-day if applicable) period or an exception to the 20,000 kilogram 
accumulation limit. Such extensions and exceptions may be granted by 
the executive director if F006 waste must remain on-site for longer than 
180 days (or 270 days if applicable) or if more than 20,000 kilograms 
of F006 waste must remain on-site due to unforeseen, temporary, and 
uncontrollable circumstances. An extension of up to 30 days or an ex-
ception to the accumulation limit may be granted at the discretion of 
the executive director on a case-by-case basis. 

(m) A generator who sends a shipment of hazardous waste to 
a designated facility with the understanding that the designated facil-
ity can accept and manage the waste and later receives that shipment 
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back as a rejected load or residue in accordance with the manifest dis-
crepancy provisions of §335.10 of this title (relating to Shipping and 
Reporting Procedures Applicable to Generators of Hazardous Waste 
or Class 1 Waste and Primary Exporters of Hazardous Waste) may ac-
cumulate the returned waste on-site in accordance with subsections (a) 
and (b) or (f) - (h) of this section depending on the amount of hazardous 
waste on-site in that calendar month. Upon receipt of the returned ship-
ment, the generator must: 

(1) Sign Item 18c of the manifest, if the transporter re-
turned the shipment using the original manifest; or 

(2) Sign Item 20 of the manifest, if the transporter returned 
the shipment using a new manifest. 

(n) A generator who sends a shipment of Class 1 waste to a 
designated facility with the understanding that the designated facility 
can accept and manage the waste and later receives that shipment back 
as a rejected load or residue in accordance with the manifest discrep-
ancy provisions of §335.10 of this title may accumulate the returned 
waste on-site. Upon receipt of the returned shipment, the generator 
must: 

(1) Sign Item 18c of the manifest, if the transporter re-
turned the shipment using the original manifest; or 

(2) Sign Item 20 of the manifest, if the transporter returned 
the shipment using a new manifest. 

§335.76. Additional Requirements Applicable to International Ship-
ments. 

(a) Any person who exports hazardous waste to a foreign 
country or imports hazardous waste from a foreign country into the 
state must comply with the requirements of this title and with the 
special requirements of this section. Except to the extent the regu-
lations contained in 40 Code of Federal Regulations (CFR) §262.58 
as amended through January 8, 2010 (75 FR 1236) [July 14, 2006 
(71 FR 40254)], a primary exporter of hazardous waste must comply 
with the special requirements of this section as they apply to primary 
exporters, and a transporter transporting hazardous waste for export 
must comply with applicable requirements of §335.11 of this title (re-
lating to Shipping Requirements for Transporters of Hazardous Waste 
or Class 1 Waste) and §335.14 of this title (relating to Recordkeeping 
Requirements Applicable to Transporters of Hazardous Waste or Class 
1 Waste) and Subchapter D of this chapter (relating to Standards 
Applicable to Transporters of Hazardous Waste). 40 CFR §262.58 
sets forth the requirements of international agreements between the 
United States and receiving countries which establish different notice, 
export, and enforcement procedures for the transportation, processing, 
storage, and disposal of hazardous waste for shipments between the 
United States and those countries. 

(b) Exports of hazardous waste are prohibited except in com-
pliance with the applicable requirements of this subchapter, the special 
requirements of this section, and §335.11 of this title and §335.14 of 
this title and Subchapter D of this chapter. Exports of hazardous waste 
are prohibited unless: 

(1) notification in accordance with the regulations con-
tained in 40 CFR §262.53, as amended and adopted through April 12, 
1996 (61 FR 16290) has been provided; 

(2) the receiving country has consented to accept the haz-
ardous waste; 

(3) a copy of the United States Environmental Protection 
Agency (EPA) acknowledgment of consent to the shipment accompa-
nies the hazardous waste shipment and, unless exported by rail, is at-

tached to the manifest (or shipping paper for exports by water (bulk 
shipment)); 

(4) the hazardous waste shipment conforms to the terms of 
the receiving country's written consent as reflected in the EPA acknowl-
edgment of consent; and 

(5) the primary exporter complies with the manifest re-
quirements of §335.10 of this title (relating to Shipping and Reporting 
Procedures Applicable to Generators of Hazardous Waste or Class 1 
Waste and Primary Exporters of Hazardous Waste) except that: 

(A) the primary exporter must attach a copy of the EPA 
acknowledgment of consent to the shipment to the manifest which must 
accompany the hazardous waste shipment. For exports by rail or wa-
ter (bulk shipment), the primary exporter must provide the transporter 
with an EPA acknowledgment of consent which must accompany the 
hazardous waste but which need not be attached to the manifest except 
that for exports by water (bulk shipment) the primary exporter must at-
tach the copy of the EPA acknowledgment of consent to the shipping 
paper; and 

(B) the primary exporter may obtain the manifest from 
any source that is registered with the EPA as a supplier of manifests. 

(c) A primary exporter [exportor] must submit an exception 
report to the executive director if: 

(1) he has not received a copy of the manifest signed by 
the transporter stating the date and place of departure from the United 
States within 45 days from the date it was accepted by the initial trans-
porter; 

(2) within 90 days from the date the waste was accepted 
by the initial transporter, the primary exporter [exportor] has not re-
ceived written confirmation from the foreign consignee that the haz-
ardous waste was received; or 

(3) the waste was returned to the United States. 

(d) When importing hazardous waste into the state from a for-
eign country, a person must prepare a manifest in accordance with the 
requirements of §335.10 of this title and 40 CFR §262.60. [for the 
manifest except:] 

[(1) in place of the generator's name, address, and EPA 
identification number, the name and address of the foreign generator 
and the importer's name, address, and EPA identification number must 
be used;] 

[(2) in place of the generator's signature on the certification 
statement, the United States importer or his agent must sign and date 
the certification and obtain the signature of the initial transporter; and] 

[(3) a person who imports hazardous waste may obtain the 
Uniform Hazardous Waste Manifest from any source that is registered 
with the EPA as a supplier of the manifests.] 

(e) Any person exporting hazardous waste shall file an annual 
report with the executive director as required in §335.9 of this title (re-
lating to Recordkeeping and Annual Reporting Procedures Applicable 
to Generators) summarizing the types, quantities, frequency, and ulti-
mate destination of all such hazardous waste exported during the pre-
vious calendar year. 

(f) Any person who exports hazardous waste to a foreign coun-
try or imports hazardous waste from a foreign country into the state 
must comply with the requirements of the regulations contained in 
40 CFR §262.58 (International Agreements), as amended and adopted 
through January 8, 2010 (75 FR 1236) [April 12, 1996 (61 FR 16290)]. 
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(g) Except to the extent that they are clearly inconsistent with 
Texas Health and Safety Code, Chapter 361, or the rules of the com-
mission, primary exporters must comply with the regulations contained 
in 40 CFR §262.57, which are in effect as of November 8, 1986. 

(h) Transfrontier shipments of hazardous waste for recovery 
within countries belonging to the Organization for Economic Coop-
eration and Development are subject to 40 CFR Part 262, Subpart H, 
which is adopted by reference as amended and adopted in the CFR 
through January 8, 2010 (75 FR 1236) [July 14, 2006 (71 FR 40254)]. 

§335.78. Special Requirements for Hazardous Waste Generated by 
Conditionally Exempt Small Quantity Generators. 

(a) A generator is a conditionally exempt small quantity gen-
erator in a calendar month if he generates no more than 100 kilograms 
of hazardous waste in that month. 

(b) Except for those wastes identified in subsections (e) - (g) 
and (j) of this section, a conditionally exempt small quantity gener-
ator's hazardous wastes are not subject to regulation under Subchap-
ters C - H and O of this chapter (relating to Standards Applicable to 
Generators of Hazardous Waste; Standards Applicable to Transporters 
of Hazardous Waste; Interim Standards for Owners and Operators of 
Hazardous Waste Treatment, Storage, [Processing,] or Disposal Fa-
cilities; Permitting Standards for Owners and Operators of Hazardous 
Waste Treatment, Storage, [Processing,] or Disposal Facilities; Loca-
tion Standards for Hazardous Waste Storage, Processing, or Disposal; 
Standards for the Management of Specific Wastes and Specific Types of 
Facilities; and Land Disposal Restrictions); Chapter 1 of this title (relat-
ing to Purpose of Rules, General Provisions); Chapter 3 of this title (re-
lating to Definitions); Chapter 10 of this title (relating to Commission 
Meetings); Chapter 20 of this title (relating to Rulemaking); Chapter 
37 of this title (relating to Financial Assurance); Chapter 39 of this title 
(relating to Public Notice); Chapter 40 of this title (relating to Alterna-
tive Dispute Resolution Procedure); Chapter 50 of this title (relating to 
Action [Actions] on Applications and Other Authorizations); Chapter 
55 of this title (relating to Requests [Request] for Reconsideration and 
Contested Case Hearings; Public Comment); Chapter 70 of this title 
(relating to Enforcement); Chapter 80 of this title (relating to Contested 
Case Hearings); Chapter 86 of this title (relating to Special Provisions 
for Contested Case Hearings; [Chapter 261 of this title (relating to In-
troductory Provisions); Chapter 277 of this title (relating to Use Deter-
minations for Tax Exemption for Pollution Control Property);] Chapter 
305 of this title (relating to Consolidated Permits); or the notification 
requirements of the Resource Conservation and Recovery Act, §3010, 
provided the generator complies with the requirements of subsections 
(f), (g), and (j) of this section. 

(c) When making the quantity determinations of Subchapters 
A - C of this chapter (relating to Industrial Solid Waste and Munici-
pal Hazardous Waste in General; Hazardous Waste Management Gen-
eral Provisions; and Standards Applicable to Generators of Hazardous 
Waste), the generator must include all hazardous waste it generates, ex-
cept hazardous waste that: 

(1) is exempt from regulation under 40 Code of Federal 
Regulations (CFR) §261.4(c) - (f), §335.24(c) of this title (relating to 
Requirements For Recyclable Materials and Nonhazardous Recyclable 
Materials), §335.41(f)(1) of this title (relating to Purpose, Scope and 
Applicability), or 40 CFR §261.8; 

(2) is managed immediately upon generation only in 
on-site elementary neutralization units, wastewater treatment units, or 
totally enclosed treatment facilities as defined in §335.1 of this title 
(relating to Definitions); 

(3) is recycled, without prior storage or accumulation, only 
in an on-site process subject to regulation under §335.24(f) of this ti-

tle [(relating to Requirements For Recyclable Materials and Nonhaz-
ardous Recyclable Materials)]; 

(4) is used oil managed under the requirements of 
§335.24(j) of this title and Chapter 324 of this title (relating to Used 
Oil); 

(5) are spent lead-acid batteries managed under the require-
ments of §335.251 of this title (relating to Applicability and Require-
ments); [or] 

(6) is universal waste managed under §335.41(j) of this ti-
tle [(relating to Purpose, Scope and Applicability)] and Subchapter H, 
Division 5 of this chapter (relating to Universal Waste Rule); or[.] 

(7) is an unused commercial chemical product (listed in 40 
CFR Part 261, Subpart D or exhibiting one or more characteristics in 
40 CFR Part 261, Subpart C) that is generated solely as a result of a 
laboratory clean-out conducted at an eligible academic entity consis-
tent with 40 CFR §262.213. For purposes of this provision, the phrase 
"eligible academic entity" shall have the meaning as defined in 40 CFR 
§262.200. 

(d) In determining the quantity of hazardous waste generated, 
a generator need not include: 

(1) hazardous waste when it is removed from on-site stor-
age provided that the waste was counted at the time it was generated; 

(2) hazardous waste which is generated or collected for the 
purpose of treatability studies; 

(3) hazardous waste produced by on-site processing (in-
cluding reclamation) of his hazardous waste, so long as the hazardous 
waste that is processed was counted once; or 

(4) spent materials that are generated, reclaimed, and sub-
sequently reused on-site, so long as such spent materials have been 
counted once. 

(e) If a generator generates acute hazardous waste in a calendar 
month in quantities greater than set forth in paragraphs (1) or (2) of this 
subsection, all quantities of that acute hazardous waste are subject to 
full regulation under Subchapters C - H and O of this chapter [(relating 
to Standards Applicable to Generators of Hazardous Waste; Standards 
Applicable to Transporters of Hazardous Waste; Interim Standards for 
Owners and Operators of Hazardous Waste Storage, Processing, or 
Disposal Facilities; Permitting Standards for Owners and Operators of 
Hazardous Waste Storage, Processing, or Disposal Facilities; Location 
Standards for Hazardous Waste Storage, Processing, or Disposal; and 
Standards for the Management of Specific Wastes and Specific Types 
of Facilities; and Land Disposal Restrictions)]; Chapter 1 of this ti-
tle [(relating to Purpose of Rules, General Provisions)]; Chapter 3 of 
this title [(relating to Definitions)]; Chapter 10 of this title [(relating 
to Commission Meetings)]; Chapter 20 of this title [(relating to Rule-
making)]; Chapter 37 of this title [(relating to Financial Assurance)]; 
Chapter 39 of this title [(relating to Public Notice)]; Chapter 40 of this 
title [(relating to Alternative Dispute Resolution)]; Chapter 50 of this 
title [(relating to Actions on Applications)]; Chapter 55 of this title 
[(relating to Request for Contested Case Hearings)]; Chapter 70 of this 
title [(relating to Enforcement)]; Chapter 80 of this title [(relating to 
Contested Case Hearings)]; Chapter 86 of this title [(relating to Spe-
cial Provisions for Contested Case Hearings; Chapter 261 of this title 
(relating to Introductory Provisions); Chapter 277 of this title (relating 
to Use Determinations for Tax Exemption for Pollution Control Prop-
erty)]; Chapter 305 of this title [(relating to Consolidated Permits)]; and 
the notification requirements of the Resource Conservation and Recov-
ery Act, §3010: 
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(1) a total of one kilogram of acute hazardous waste listed 
in 40 CFR §§261.31, 261.32, or 261.33(e); or 

(2) a total of 100 kilograms of any residue or contaminated 
soil, waste, or other debris resulting from the clean-up of a spill, into or 
on any land or water, of any acute hazardous wastes listed in 40 CFR 
§§261.31, 261.32, or 261.33(e). 

(f) In order for acute hazardous wastes generated by a gener-
ator of acute hazardous wastes in quantities equal to or less than those 
set forth in subsection (e)(1) or (2) of this section to be excluded from 
full regulation under this section, the generator must comply with the 
following requirements: 

(1) The generator must comply with the requirements in 
§335.62 of this title (relating to Hazardous Waste Determination and 
Waste Classification). 

(2) The generator may accumulate acute hazardous waste 
on-site. If the generator accumulates at any time acute hazardous 
wastes in quantities greater than those set forth in subsection (e)(1) 
or (2) of this section, all of those accumulated wastes are subject to 
regulation under Subchapters C - H and O of this chapter [(relating to 
Standards Applicable to Generators of Hazardous Waste; Standards 
Applicable to Transporters of Hazardous Waste; Interim Standards for 
Owners and Operators of Hazardous Waste Storage, Processing, or 
Disposal Facilities; Permitting Standards for Owners and Operators of 
Hazardous Waste Storage, Processing, or Disposal Facilities; Location 
Standards for Hazardous Waste Storage, Processing, or Disposal; 
Standards for the Management of Specific Wastes and Specific Types 
of Facilities; and Land Disposal Restrictions)]; Chapter 1 of this title 
[(relating to Purpose of Rules, General Provisions)]; Chapter 3 of this 
title [(relating to Definitions)]; Chapter 10 of this title [(relating to 
Commission Meetings)]; Chapter 20 of this title [(relating to Rule-
making)]; Chapter 37 of this title [(relating to Financial Assurance)]; 
Chapter 39 of this title [(relating to Public Notice)]; Chapter 40 of this 
title [(relating to Alternative Dispute Resolution)]; Chapter 50 of this 
title [(relating to Actions on Applications)]; Chapter 55 of this title 
[(relating to Request for Contested Case Hearings)]; Chapter 70 of 
this title [(relating to Enforcement)]; Chapter 80 of this title [(relating 
to Contested Case Hearings)]; Chapter 86 of this title [(relating to 
Special Provisions for Contested Case Hearings; Chapter 261 of this 
title (relating to Introductory Provisions); Chapter 277 of this title 
(relating to Use Determinations for Tax Exemption for Pollution 
Control Property)]; Chapter 305 of this title [(relating to Consolidated 
Permits)]; and the notification requirements of the Resource Conser-
vation and Recovery Act, §3010. The time period of §335.69(f) of 
this title (relating to Accumulation Time) for accumulation of wastes 
on-site begins when the accumulated wastes exceed the applicable 
exclusion limit. 

(3) A conditionally exempt small quantity generator may 
either process or dispose of its acute hazardous waste in an on-site fa-
cility, or ensure delivery to an off-site storage, processing or disposal 
facility, either of which, if located in the United States, is: 

(A) permitted by the United States Environmental Pro-
tection Agency (EPA) [EPA] under 40 CFR Part 270; 

(B) in interim status under 40 CFR Parts 270 and 265; 

(C) authorized to manage hazardous waste by a state 
with a hazardous waste management program approved under 40 CFR 
Part 271; 

(D) permitted, licensed, or registered by a state to man-
age municipal solid waste and, if managed in a municipal solid waste 
landfill, is subject to 40 CFR Part 258; 

(E) permitted, licensed, or registered by a state to man-
age non-municipal non-hazardous waste and, if managed in a non-mu-
nicipal non-hazardous waste disposal unit after January 1, 1998, is sub-
ject to the requirements in 40 CFR §§257.5 - 257.30; 

(F) a facility which: 

(i) beneficially uses or reuses, or legitimately recy-
cles or reclaims its waste; or 

(ii) processes its waste prior to beneficial use or 
reuse, or legitimate recycling or reclamation; or 

(G) for universal waste managed under Subchapter H, 
Division 5 of this chapter, a universal waste handler or destination fa-
cility subject to the requirements of Subchapter H, Division 5 of this 
chapter. 

(g) In order for hazardous waste generated by a conditionally 
exempt small quantity generator in quantities of less than 100 kilo-
grams of hazardous waste during a calendar month to be excluded from 
full regulation under this section, the generator must comply with the 
following requirements: 

(1) The conditionally exempt small quantity generator 
must comply with §335.62 of this title. 

(2) The conditionally exempt small quantity generator may 
accumulate hazardous waste on-site. If such generator accumulates at 
any time more than a total of 1000 kilograms of its hazardous wastes, all 
of those accumulated wastes are subject to regulation under the special 
provisions of this subchapter applicable to generators of between 100 
kilograms and 1000 kilograms of hazardous waste in a calendar month 
as well as the requirements of Subchapters D - H and O of this chapter 
[(relating to Standards Applicable to Transporters of Hazardous Waste; 
Interim Standards for Owners and Operators of Hazardous Waste Stor-
age, Processing, or Disposal Facilities; Permitting Standards for Own-
ers and Operators of Hazardous Waste Storage, Processing, or Disposal 
Facilities; Location Standards for Hazardous Waste Storage, Process-
ing, or Disposal; Standards for the Management of Specific Wastes and 
Specific Types of Facilities; and Land Disposal Restrictions)]; Chap-
ter 1 of this title [(relating to Purpose of Rules, General Provisions)]; 
Chapter 3 of this title [(relating to Definitions)]; Chapter 10 of this title 
[(relating to Commission Meetings)]; Chapter 20 of this title [(relating 
to Rulemaking)]; Chapter 37 of this title [(relating to Financial Assur-
ance)]; Chapter 39 of this title [(relating to Public Notice)]; Chapter 40 
of this title [(relating to Alternative Dispute Resolution)]; Chapter 50 
of this title [(relating to Actions on Applications)]; Chapter 55 of this 
title [(relating to Request for Contested Case Hearings)]; Chapter 70 of 
this title [(relating to Enforcement)]; Chapter 80 of this title [(relating 
to Contested Case Hearings)]; Chapter 86 of this title [(relating to Spe-
cial Provisions for Contested Case Hearings]; [Chapter 261 of this title 
[(relating to Introductory Provisions); Chapter 277 of this title (relating 
to Use Determinations for Tax Exemption for Pollution Control Prop-
erty);] Chapter 305 of this title [(relating to Consolidated Permits)]; and 
the notification requirements of the Resource Conservation and Recov-
ery Act, §3010. The time period of §335.69(f) of this title [(relating to 
Accumulation Time)] for accumulation of wastes on-site begins for a 
conditionally exempt small quantity generator when the accumulated 
wastes exceed 1,000 [1000] kilograms; 

(3) A conditionally exempt small quantity generator may 
either process or dispose of its hazardous waste in an on-site facility, 
or ensure delivery to an off-site storage, processing or disposal facility, 
either of which, if located in the United States, is: 

(A) permitted by the EPA under 40 CFR Part 270; 

(B) in interim status under 40 CFR Parts 270 and 265; 
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(C) authorized to manage hazardous waste by a state 
with a hazardous waste management program approved under 40 CFR 
Part 271; 

(D) permitted, licensed, or registered by a state to man-
age municipal solid waste and, if managed in a municipal solid waste 
landfill, is subject to 40 CFR Part 258 or equivalent or more stringent 
rules under Chapter 330 of this title (relating to Municipal Solid Waste); 

(E) permitted, licensed, or registered by a state to man-
age non-municipal or industrial non-hazardous waste and, if managed 
in a non-municipal or industrial non-hazardous waste disposal unit af-
ter January 1, 1998, is subject to the requirements in 40 CFR §§257.5 
- 257.30 or equivalent or more stringent counterpart rules that may be 
adopted by the commission relating to additional requirements for in-
dustrial non-hazardous waste disposal units that may receive hazardous 
waste from conditionally exempt small quantity generators; 

(F) a facility which: 

(i) beneficially uses or reuses, or legitimately recy-
cles or reclaims its waste; or 

(ii) processes its waste prior to beneficial use or 
reuse, or legitimate recycling or reclamation; or 

(G) for universal waste managed under Subchapter H, 
Division 5 of this chapter, a universal waste handler or destination fa-
cility subject to the requirements of Subchapter H, Division 5 of this 
chapter. 

(h) Hazardous waste subject to the reduced requirements of 
this section may be mixed with non-hazardous waste and remain sub-
ject to these reduced requirements even though the resultant mixture 
exceeds the quantity limitations identified in this section, unless the 
mixture meets any of the characteristics of hazardous waste identified 
in 40 CFR Part 261, Subpart C. 

(i) If any person mixes a solid waste with a hazardous waste 
that exceeds a quantity exclusion level of this section, the mixture is 
subject to full regulation under this chapter. 

(j) If a conditionally exempt small quantity generator's wastes 
are mixed with used oil, the mixture is subject to Chapter 324 of this 
title (relating to Used Oil Standards) and 40 CFR Part 279 [if it is des-
tined to be burned for energy recovery]. Any material produced from 
such a mixture by processing, blending, or other treatment is also so 
regulated [if it is destined to be burned for energy recovery]. 

§335.79. Alternative Requirements for Hazardous Waste Determina-
tion and Accumulation of Unwanted Material for Laboratories Owned 
by Eligible Academic Entities. 

This section incorporates by reference the federal Alternative Require-
ments for Hazardous Waste Determination and Accumulation of Un-
wanted Material for Laboratories Owned by Eligible Academic Enti-
ties in 40 Code of Federal Regulations Part 262, Subpart K, §§262.200 
- 262.216 (known as the "Academic Laboratories rule"), as amended 
through December 20, 2010 (75 FR 79304). 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 21, 

2012. 
TRD-201205014 

Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 239-0779 

SUBCHAPTER E. INTERIM STANDARDS FOR 
OWNERS AND OPERATORS OF HAZARDOUS 
WASTE TREATMENT, STORAGE, OR 
DISPOSAL FACILITIES 
30 TAC §335.111, §335.112 
Statutory Authority 

The amendments are proposed under Texas Water Code (TWC), 
§5.103 (relating to Rules) and TWC, §5.105 (relating to General 
Policy) which provide the commission with the authority to adopt 
any rules necessary to carry out its powers and duties under 
the provisions of the TWC or other laws of this state; and un-
der Texas Health and Safety Code (THSC), §361.017 (relating 
to Commission's Jurisdiction: Industrial Solid Waste and Haz-
ardous Municipal Waste); THSC, §361.024 (relating to Rules 
and Standards); and THSC, §361.036 (relating to Records and 
Manifests Required: Class I Industrial Solid Waste or Hazardous 
Waste) which authorize the commission to regulate industrial 
solid waste and hazardous waste and to adopt rules consistent 
with the general intent and purposes of the THSC. 

The proposed amendments implement THSC, Chapter 361. 

§335.111. Purpose, Scope, and Applicability. 

(a) The purpose of this subchapter is to establish minimum re-
quirements that define the acceptable management of hazardous waste 
prior to the issuance or denial of a hazardous waste permit and until 
certification of final closure or, if the facility is subject to post-closure 
requirements, until post-closure responsibilities are fulfilled. Except 
as provided in 40 Code of Federal Regulations (CFR) §265.1080(b), 
this subchapter and the standards of 40 CFR §§264.552, 264.553, and 
264.554 apply to owners and operators of hazardous waste storage, pro-
cessing, or disposal facilities who have fully complied with the require-
ments for interim status under the Resource Conservation and Recov-
ery Act (RCRA) [RCRA], §3005(e), except as specifically provided for 
in §335.41 of this title (relating to Purpose, Scope and Applicability). 

(b) United States Environmental Protection Agency (EPA) 
[EPA] Hazardous Waste Numbers F020, F021, F022, F023, F026, or 
F027 must not be managed at facilities subject to regulation under this 
subchapter, unless: 

(1) the wastewater treatment sludge is generated in a sur-
face impoundment as part of the plant's wastewater treatment system; 

(2) the waste is stored in tanks or containers; 

(3) the waste is stored or processed in waste piles that meet 
the requirements of 40 CFR §264.250(c) as well as all other applicable 
requirements of 40 CFR Part 265, Subpart L, and §335.120 of this title 
(relating to Containment for Waste Piles); 

(4) the waste is burned in incinerators that are certified pur-
suant to the standards and procedures in 40 CFR §265.352; or 

(5) the waste is burned in facilities that thermally process 
the waste in a device other than an incinerator and that are certified 
pursuant to the standards and procedures in 40 CFR §265.383. 
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(c) The requirements of this section apply to owners or opera-
tors of all facilities which process, store or dispose of hazardous waste 
referred to in 40 CFR Part 268, and the 40 CFR Part 268 standards are 
considered material conditions or requirements of the Part 265 interim 
status standards incorporated by reference in §335.112 of this title (re-
lating to Standards). 

(d) Owners and operators who are subject to the requirements 
to obtain a post-closure permit under §335.2 and §335.43 of this title 
(relating to Permit Required), but who obtain a post-closure order in 
lieu of a post-closure permit as provided in §335.2(m) of this title, must: 

(1) submit information about the facility listed in 
§305.50(b) of this title (relating to Additional Requirements for an 
Application for a Hazardous or Industrial Solid Waste Permit and for 
a Post-Closure Order); 

(2) comply with facility-wide corrective action require-
ments of §335.167 of this title (relating to Corrective Action for Solid 
Waste Management Units); 

(3) comply with the groundwater monitoring requirements 
of §§335.156 - 335.166 of this title (relating to Applicability of 
Groundwater Monitoring and Response; Required Programs; Ground-
water Protection Standard; Hazardous Constituents; Concentration 
Limits; Point of Compliance; Compliance Period; General Ground-
water Monitoring Requirements; Detection Monitoring Program; 
Compliance Monitoring Program; and Corrective Action Program); 
and 

(4) comply with the financial assurance requirements of 
Chapter 37, Subchapter P of this title (relating to Financial Assurance 
for Hazardous and Nonhazardous Industrial Solid Waste Facilities). 

(e) The commission may replace all or part of the closure re-
quirements of 40 CFR Part 265, Subpart G (relating to Closure and 
Post-Closure), as amended and adopted in §335.112(a)(6) of this ti-
tle and the unit specific standards in §335.123 of this title (relating 
[related] to Closure and Post-Closure (Land Treatment Facilities)) ap-
plying to a regulated unit with alternative requirements for closure set 
out in a permit or a post-closure order where the commission deter-
mines that: 

(1) a regulated unit is situated among solid waste manage-
ment units or area of concern, a release has occurred, and both the reg-
ulated unit and one or more solid waste management unit(s) or area of 
concern are likely to have contributed to the release; and 

(2) it is not necessary to apply the closure requirement of 
this subchapter because the alternative requirements will be protective 
of human health and the environment and will satisfy the closure per-
formance standards of §335.8 of this title (relating [related] to Closure 
and Remediation) and §335.167 of this title. 

§335.112. Standards. 

(a) The following regulations contained in 40 Code of Federal 
Regulations (CFR) Part 265 (including all appendices to Part 265) (ex-
cept as otherwise specified herein) are adopted by reference as amended 
and adopted in the CFR through June 1, 1990 (55 FR 22685) and as fur-
ther amended as indicated in each paragraph of this subsection: 

(1) Subpart B - General Facility Standards (as amended 
through January 8, 2010 (75 FR 1236)) [July 14, 2006 (71 FR 40254))]; 

(2) Subpart C - Preparedness and Prevention; 

(3) Subpart D - Contingency Plan and Emergency Proce-
dures (as amended through March 18, 2010 (75 FR 12989)) [July 14, 
2006 (71 FR 40254))], except 40 CFR §265.56(d); 

(4) Subpart E - Manifest System, Recordkeeping and Re-
porting (as amended through March 18, 2010 (75 FR 12989)), except 
40 CFR §§265.71, 265.72, 265.75, 265.76, and 265.77 [April 4, 2006 
(71 FR 16862))]; 

(5) Subpart F - Groundwater Monitoring (as amended 
through April 4, 2006 (71 FR 16862)), except 40 CFR §265.90 and 
§265.94; 

(6) Subpart G - Closure and Post-Closure (as amended 
through July 14, 2006 (71 FR 40254)); except 40 CFR §265.112(d)(3) 
and (4) and §265.118(e) and (f); 

(7) Subpart H - Financial Requirements (as amended 
through September 16, 1992 (57 FR 42832)); except 40 CFR 
§§265.140, 265.141, 265.142(a)(2), 265.142(b) and (c), 265.143(a) -
(g), 265.144(b) and (c), 265.145(a) - (g), 264.146, 265.147(a) - (d), 
265.147(f) - (k), and 265.148 - 265.150; 

(8) Subpart I - Use and Management of Containers (as 
amended through July 14, 2006 (71 FR 40254)); 

(9) Subpart J - Tank Systems (as amended through July 14, 
2006 (71 FR 40254)); 

(10) Subpart K - Surface Impoundments (as amended 
through July 14, 2006 (71 FR 40254)); 

(11) Subpart L - Waste Piles (as amended through July 14, 
2006 (71 FR 40254)), except 40 CFR §265.253; 

(12) Subpart M - Land Treatment (as amended through July 
14, 2006 (71 FR 40254)) except, 40 CFR §§265.272, 265.279, and 
265.280; 

(13) Subpart N - Landfills (as amended through March 18, 
2010 (75 FR 12989)) [July 14, 2006 (71 FR 40254))], except 40 CFR 
§§265.301(f) - (i), 265.314, and 265.315; 

(14) Subpart O - Incinerators (as amended through October 
12, 2005 (70 FR 59402)) [September 30, 1999 (64 FR 52828))]; 

(15) Subpart P - Thermal Treatment (as amended through 
July 17, 1991 (56 FR 32692)); 

(16) Subpart Q - Chemical, Physical, and Biological Treat-
ment (as amended through July 14, 2006 (71 FR 40254)); 

(17) Subpart R - Underground Injection; 

(18) Subpart W - Drip Pads (as amended through July 14, 
2006 (71 FR 40254)); 

(19) Subpart AA - Air Emission Standards for Process 
Vents (as amended through July 14, 2006 (71 FR 40254)); 

(20) Subpart BB - Air Emission Standards for Equipment 
Leaks (as amended through April 4, 2006 (71 FR 16862)); 

(21) Subpart CC - Air Emission Standards for Tanks, 
Surface Impoundments, and Containers (as amended through July 14, 
2006 (71 FR 40254)); 

(22) Subpart DD - Containment Buildings (as amended 
through July 14, 2006 (71 FR 40254)); 

(23) Subpart EE - Hazardous Waste Munitions and Explo-
sives Storage (as amended through February 12, 1997 (62 FR 6622)); 
and 

(24) the following appendices contained in 40 CFR Part 
265: 

(A) Appendix I - Recordkeeping Instructions (as 
amended through March 24, 1994 (59 FR 13891)); 
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(B) Appendix III - EPA Interim Primary Drinking Wa-
ter Standards; 

(C) Appendix IV - Tests for Significance; 

(D) Appendix V - Examples of Potentially Incompati-
ble Waste; and 

(E) Appendix VI - Compounds With Henry's Law Con-
stant Less Than 0.1 Y/X. 

(b) The regulations of the United States Environmental Pro-
tection Agency (EPA) that are adopted by reference in this section are 
adopted subject to the following changes. 

(1) The term "regional administrator" is changed to the "ex-
ecutive director" of the Texas Commission on Environmental Quality 
or to the commission, consistent with the organization of the commis-
sion as set out in Texas Water Code, Chapter 5, Subchapter B. 

(2) The term "treatment" is changed to "processing." 

(3) Reference to Resource Conservation and Recovery Act, 
§3008(h) is changed to Texas Water Code, §7.031(c) - (e) (Corrective 
Action Relating to Hazardous Waste). 

(4) Reference to: 

(A) 40 CFR §260.10 is changed to §335.1 of this title 
(relating to Definitions); 

(B) 40 CFR §264.90 is changed to §335.156 of this title 
(relating to Applicability of Groundwater Monitoring and Response); 

(C) 40 CFR §264.101 is changed to §335.167 of this 
title (relating to Corrective Action for Solid Waste Management Units); 

(D) 40 CFR §264.310 is changed to §335.174 of this 
title (relating to Closure and Post-Closure Care (Landfills)); 

(E) 40 CFR §265.1 is changed to §335.111 of this title 
(relating to Purpose, Scope, and Applicability); 

(F) 40 CFR §265.90 is changed to §335.116 of this title 
(relating to Applicability of Groundwater Monitoring Requirements); 

(G) 40 CFR §265.94 is changed to §335.117 of this title 
(relating to Recordkeeping and Reporting); 

(H) 40 CFR §265.314 is changed to §335.125 of this 
title (relating to Special Requirements for Bulk and Containerized 
Waste); 

(I) 40 CFR §270.1 is changed to §335.2 of this title (re-
lating to Permit Required); 

(J) 40 CFR §270.28 is changed to §305.50 of this ti-
tle (relating to Additional Requirements for an Application for a Haz-
ardous or Industrial Solid Waste Permit and for a Post-Closure Order); 

(K) 40 CFR §270.41 is changed to §305.62 of this title 
(relating to Amendments [Amendment]); 

(L) 40 CFR §270.42 is changed to §305.69 of this title 
(relating to Solid Waste Permit Modification at the Request of the Per-
mittee); and 

(M) Qualified professional engineer is changed to 
Texas licensed professional engineer. 

(5) 40 CFR Parts 260 - 270 means the commission's rules 
including, but not limited to, Chapters 50, 305, and 335 of this title 
(relating to Action on Applications and Other Authorizations; Consol-
idated Permits; and Industrial Solid Waste and Municipal Hazardous 
Waste), as applicable. 

(6) Reference to 40 CFR Part 265, Subpart D (Contingency 
Plan and Emergency Procedures) is changed to §335.112(a)(3) of this 
title (relating to Standards) and §335.113 of this title (relating to Re-
porting of Emergency Situations by Emergency Coordinator). 

(7) Reference to 40 CFR §§265.71, 265.72, 265.76, and 
265.77 is changed to §335.12 of this title (relating to Shipping Re-
quirements Applicable to Owners or Operators of Treatment, Storage, 
or Disposal Facilities), §335.12(a) [§335.12(c)(1) and (2)] of this title, 
§335.15(3) of this title (relating to Recordkeeping and Reporting Re-
quirements Applicable to Owners or Operators of Treatment, Storage, 
or Disposal Facilities), and §335.115 of this title (relating to Additional 
Reports), respectively. 

(8) Reference to 40 CFR Part 264, Subpart F is changed 
to §335.156 of this title, §335.157 of this title (relating to Required 
Programs), §335.158 of this title (relating to Groundwater Protection 
Standard), §335.159 of this title (relating to Hazardous Constituents), 
§335.160 of this title (relating to Concentration Limits), §335.161 of 
this title (relating to Point of Compliance), §335.162 of this title (relat-
ing to Compliance Period), §335.163 of this title (relating to General 
Groundwater Monitoring Requirements), §335.164 of this title (relat-
ing to Detection Monitoring Program), §335.165 of this title (relating 
to Compliance Monitoring Program), §335.166 of this title (relating to 
Corrective Action Program), and §335.167 of this title. 

(9) Reference to 40 CFR Part 265, Subpart F is changed to 
include §335.116 and §335.117 of this title, in addition to the reference 
to 40 CFR Part 265, Subpart F, except §265.90 and §265.94. 

(10) Reference to the EPA is changed to the Texas Com-
mission on Environmental Quality. 

(c) A copy of 40 CFR Part 265 is available for inspection at the 
library of the Texas Commission on Environmental Quality, located on 
the first floor of Building A at 12100 Park 35 Circle, Austin, Texas. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 21, 

2012. 
TRD-201205013 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: November 4, 2012 

       For further information, please call: (512) 239-0779

SUBCHAPTER F. PERMITTING STANDARDS 
FOR OWNERS AND OPERATORS OF 
HAZARDOUS WASTE TREATMENT, 
STORAGE, OR DISPOSAL FACILITIES 
30 TAC §§335.151, 335.152, 335.155, 335.168, 335.170 
Statutory Authority 

The amendments are proposed under Texas Water Code (TWC), 
§5.103 (relating to Rules) and TWC, §5.105 (relating to General 
Policy) which provide the commission with the authority to adopt 
any rules necessary to carry out its powers and duties under 
the provisions of the TWC or other laws of this state; and un-
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der Texas Health and Safety Code (THSC), §361.017 (relating 
to Commission's Jurisdiction: Industrial Solid Waste and Haz-
ardous Municipal Waste); THSC, §361.024 (relating to Rules 
and Standards); and THSC, §361.036 (relating to Records and 
Manifests Required: Class I Industrial Solid Waste or Hazardous 
Waste) which authorize the commission to regulate industrial 
solid waste and hazardous waste and to adopt rules consistent 
with the general intent and purposes of the THSC. 

The proposed amendments implement THSC, Chapter 361. 

§335.151. Purpose, Scope, and Applicability. 

(a) The purpose of this subchapter is to establish minimum 
standards to define the acceptable management of hazardous waste. 
These standards are to be applied in the evaluation of an application for 
a permit to manage hazardous waste, in accordance with Texas Solid 
Waste Disposal Act [TSWDA], and in the evaluation of an investiga-
tion report to implement groundwater protection requirements relat-
ing to compliance monitoring and corrective action; and in the evalu-
ation of corrective action measures to be instituted in accordance with 
§335.167 of this title (relating to Corrective Action for Solid Waste 
Management Units). For facilities that store, process, or dispose of 
industrial solid waste, in addition to hazardous waste, nothing herein 
shall be construed to restrict or abridge the commission's authority to 
implement the provisions of Texas Water Code, Chapter 26, and §335.4 
of this title (relating to General Prohibitions), with respect to those ac-
tivities. 

(b) The standards in this subchapter apply to owners and op-
erators of all facilities which process, store, or dispose of hazardous 
waste, except as specifically provided for in §335.41 of this title (relat-
ing to Purpose, Scope, and Applicability). 

(c) A facility owner or operator who has fully complied with 
the requirements for interim status, as defined in the Resource Conser-
vation and Recovery Act (RCRA) [RCRA], §3005(e), and §335.2 and 
§335.43 of this title (relating to Permit Required), must comply with the 
requirements of Subchapter E of this chapter (relating to Interim Stan-
dards for Owners and Operators of Hazardous Waste Treatment, Stor-
age, [Processing,] or Disposal Facilities) in lieu of the requirements 
of this subchapter, until final administrative disposition of his permit 
application is made, except as provided under 40 Code of Federal Reg-
ulations (CFR) Part 264, Subpart S. 

(d) The regulations of this subchapter apply to all owners and 
operators subject to the requirements of §335.2(m) of this title when 
the commission issues either a post-closure permit or a post-closure 
order at the facility. When the commission issues a post-closure order, 
references in this subchapter to "in the permit" also mean "in the order." 

(e) The commission may replace all or part of the require-
ments of 40 CFR Part 264 Subpart G (relating [related] to Closure and 
Post-Closure), as amended and adopted in §335.152(a)(5) of this title 
(relating to Standards) and the unit specific standards in §§335.169, 
335.172, and 335.174 of this title (relating to Closure and Post-Closure 
Care (Surface Impoundments); Closure and Post-Closure Care (Land 
Treatment Units), and Closure and Post-Closure Care (Landfills)) ap-
plying to regulated units, with alternative requirements as set out in a 
permit or order where the commission determines that: 

(1) a regulated unit is situated among solid waste manage-
ment units or area of concern, a release has occurred, and both the reg-
ulated unit and one or more solid waste management unit(s) or area of 
concern are likely to have contributed to the release; and 

(2) it is not necessary to apply the closure requirements of 
this subchapter (and those referenced herein) because the alternative 

requirements will be protective of human health and the environment 
and will satisfy the performance standards of §335.8 of this title (relat-
ing to Closure and Remediation) and §335.167 of this title [(relating to 
Corrective Action for Solid Waste Management Units)]. 

(f) If a permitted facility obtains an order setting out alterna-
tive requirements provided in subsection (e) of this section, then the 
alternative requirements shall also be referenced in the facility's per-
mit. 

§335.152. Standards. 

(a) The following regulations contained in 40 Code of Federal 
Regulations (CFR) Part 264 (including all appendices to Part 264) are 
adopted by reference as amended and adopted in the CFR through June 
1, 1990 (55 FR 22685) and as further amended and adopted as indicated 
in each paragraph of this subsection: 

(1) Subpart B--General Facility Standards (as amended 
through January 8, 2010 (75 FR 1236)) [July 14, 2006 (71 FR 
40254))]; in addition, the facilities which are subject to 40 CFR Part 
264, Subpart X, are subject to regulation under 40 CFR §264.15(b)(4) 
and §264.18(b)(1)(ii); 

(2) Subpart C--Preparedness and Prevention; 

(3) Subpart D--Contingency Plan and Emergency Proce-
dures (as amended through March 18, 2010 (75 FR 12989)) [April 4, 
2006 (71 FR 16862))], except 40 CFR §264.56(d); 

(4) Subpart E--Manifest System, Recordkeeping and Re-
porting (as amended through March 18, 2010 (75 FR 12989)), except 
40 CFR §§264.71, 264.72, 264.76, and 264.77 [April 4, 2006 (71 FR 
16862))]; facilities which are subject to 40 CFR Part 264, Subpart X, 
are subject to 40 CFR §264.73(b)(6); 

(5) Subpart G--Closure and Post-Closure (as amended 
through July 14, 2006 (71 FR 40254)); facilities which are subject 
to 40 CFR Part 264, Subpart X, are subject to 40 CFR §§264.90(d), 
264.111(c), 264.112(a)(2), 264.114, 264.117(a)(1)(i) and (ii), and 
264.118(b)(1) and (2)(i) and (ii); 

(6) Subpart H--Financial Requirements (as amended 
through April 4, 2006 (71 FR 16862)); except 40 CFR §§264.140, 
264.141, 264.142(a)(2), 264.142(b) and (c), 264.143(a) - (h), 
264.144(b) and (c), 264.145(a) - (h), 264.146, 264.147(a) - (d), 
264.147(f) - (k), and 264.148 - 264.151; and subject to the following 
limitations: facilities which are subject to 40 CFR Part 264, Subpart X, 
are subject to 40 CFR §§264.142(a), 264.144(a), and §37.6031(c) of 
this title (relating to Financial Assurance Requirements for Liability); 

(7) Subpart I--Use and Management of Containers (as 
amended through July 14, 2006 (71 FR 40254)); 

(8) Subpart J--Tank Systems (as amended through July 14, 
2006 (71 FR 40254)); 

(9) Subpart K--Surface Impoundments (as amended 
through July 14, 2006 (71 FR 40254)) [August 1, 2005 (70 FR 
44150))], except 40 CFR §264.221 and §264.228: 

(A) reference to 40 CFR §264.221 is changed to 
§335.168 of this title (relating to Design and Operating Requirements 
(Surface Impoundments)); 

(B) reference to 40 CFR §264.228 is changed to 
§335.169 of this title (relating to Closure and Post-Closure Care 
(Surface Impoundments)); 

(10) Subpart L--Waste Piles (as amended and adopted 
through July 14, 2006 (71 FR 40254)), except 40 CFR §264.251; 
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(11) Subpart M--Land Treatment (as amended and adopted 
through July 14, 2006 (71 FR 40254)), except 40 CFR §264.273 and 
§264.280; 

(12) Subpart N--Landfills (as amended through March 18, 
2010 (75 FR 12989)) [July 14, 2006 (71 FR 40254))], except 40 CFR 
§§264.301, 264.310, 264.314, and 264.315; 

(13) Subpart O--Incinerators (as amended through April 8, 
2008 (73 FR 18970)); 

(14) Subpart S--Special Provisions for Cleanup (as 
amended through March 18, 2010 (75 FR 12989)) [(July 14, 2006 (71 
FR 40254))]; 

(15) Subpart W--Drip Pads (as amended through July 14, 
2006 (71 FR 40254)); 

(16) Subpart X--Miscellaneous Units (as amended through 
July 14, 2006 (71 FR 40254)); 

(17) Subpart AA--Air Emission Standards for Process 
Vents (as amended through July 14, 2006 (71 FR 40254)); 

(18) Subpart BB--Air Emission Standards for Equipment 
Leaks (as amended through July 14, 2006 (71 FR 40254)); 

(19) Subpart CC--Air Emission Standards for Tanks, 
Surface Impoundments, and Containers (as amended through July 14, 
2006 (71 FR 40254)); 

(20) Subpart DD--Containment Buildings (as amended 
through July 14, 2006 (71 FR 40254)); 

(21) Subpart EE--Hazardous Waste Munitions and Explo-
sives Storage (as amended through August 1, 2005 (70 FR 44150)); 
and 

(22) the following appendices contained in 40 CFR Part 
264: 

(A) Appendix I--Recordkeeping Instructions (as 
amended through March 24, 1994 (59 FR 13891)); 

(B) Appendix IV--Cochron's Approximation to the 
Behrens-Fisher Students' T-Test; 

(C) Appendix V--Examples of Potentially Incompati-
ble Waste; 

(D) Appendix VI--Political Jurisdictions in Which 
Compliance With §264.18(a) Must Be Demonstrated; and 

(E) Appendix IX--Ground-Water Monitoring List (as 
amended through June 13, 1997 (62 FR 32451)). 

(b) The provisions of 40 CFR §264.18(b) are applicable to 
owners and operators of hazardous waste management facilities, for 
which a permit is being sought, which are not subject to the require-
ments of §§335.201 - 335.206 of this title (relating to Purpose, Scope, 
and Applicability; Definitions; Site Selection to Protect Groundwa-
ter or Surface Water; Unsuitable Site Characteristics; Prohibition of 
Permit Issuance; and Petitions for Rulemaking). A copy of 40 CFR 
§264.18(b) is available for inspection at the library of the Texas Com-
mission on Environmental Quality, located on the first floor of Building 
A at 12100 Park 35 Circle, Austin, Texas. 

(c) The regulations of the United States Environmental Pro-
tection Agency (EPA) that are adopted by reference in this section are 
adopted subject to the following changes. 

(1) The term "regional administrator" is changed to the "ex-
ecutive director" of the Texas Commission on Environmental Quality 

or to the commission, consistent with the organization of the commis-
sion as set out in Texas Water Code, Chapter 5, Subchapter B. 

(2) The term "treatment" is changed to "processing." 

(3) Reference to Resource Conservation and Recovery Act, 
§3008(h) is changed to Texas Water Code, §7.031(c) - (e) (relating to 
Corrective Action Relating to Hazardous Waste). 

(4) Reference to: 

(A) 40 CFR §260.10 is changed to §335.1 of this title 
(relating to Definitions); 

(B) 40 CFR §264.1 is changed to §335.151 of this title 
(relating to Purpose, Scope, and Applicability); 

(C) 40 CFR §264.280 is changed to §335.172 of this ti-
tle (relating to Closure and Post-Closure Care (Land Treatment Units)); 

(D) 40 CFR §264.90 is changed to §335.156 of this title 
(relating to Applicability of Groundwater Monitoring and Response); 

(E) 40 CFR §264.101 is changed to §335.167 of this 
title (relating to Corrective Action for Solid Waste Management Units); 

(F) 40 CFR §264.310 is changed to §335.174 of this 
title (relating to Closure and Post-Closure Care (Landfills)); 

(G) 40 CFR §270.41 is changed to §305.62 of this title 
(relating to Amendments); and 

(H) 40 CFR §270.42 is changed to §305.69 of this title 
(relating to Solid Waste Permit Modification at the Request of the Per-
mittee). 

(5) 40 CFR Parts 260 - 270 means the commission's rules 
including, but not limited to, Chapters 50, 305, and 335 of this title 
(relating to Action on Applications and Other Authorizations; Consol-
idated Permits; and Industrial Solid Waste and Municipal Hazardous 
Waste), as applicable. 

(6) Reference to 40 CFR Part 264, Subpart D is changed 
to §335.152(a)(3) of this title (relating to Standards) and §335.153 of 
this title (relating to Reporting of Emergency Situations by Emergency 
Coordinator). 

(7) Reference to 40 CFR §§264.71, 264.72, 264.76, and 
264.77 is changed to §335.12 of this title (relating to Shipping Re-
quirements Applicable to Owners or Operators of Treatment, Storage, 
or Disposal Facilities), §335.12(a) [§335.12(c)(1) and (2)] of this title, 
§335.15(3) of this title (relating to Recordkeeping and Reporting Re-
quirements Applicable to Owners or Operators of Treatment, Storage, 
or Disposal Facilities), and §335.155 of this title (relating to Additional 
Reports), respectively. 

(8) Reference to 40 CFR Part 264, Subpart F is changed 
to §335.156 of this title, §335.157 of this title (relating to Required 
Programs), §335.158 of this title (relating to Groundwater Protection 
Standard), §335.159 of this title (relating to Hazardous Constituents), 
§335.160 of this title (relating to Concentration Limits), §335.161 of 
this title (relating to Point of Compliance), §335.162 of this title (relat-
ing to Compliance Period), §335.163 of this title (relating to General 
Groundwater Monitoring Requirements), §335.164 of this title (relat-
ing to Detection Monitoring Program), §335.165 of this title (relating 
to Compliance Monitoring Program), §335.166 of this title (relating to 
Corrective Action Program), and §335.167 of this title. 

(9) Reference to 40 CFR Part 265, Subpart F is changed 
to include §335.116 of this title (relating to Applicability of Ground-
water Monitoring Requirements) and §335.117 of this title (relating to 
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Recordkeeping and Reporting), in addition to the reference to 40 CFR 
Part 265, Subpart F, except §265.90 and §265.94. 

(10) Reference to the EPA is changed to the Texas Com-
mission on Environmental Quality. 

(11) Reference to qualified professional engineer is 
changed to Texas licensed professional engineer. 

(d) A copy of 40 CFR Part 264 is available for inspection at 
the library of the Texas Commission on Environmental Quality, located 
on the first floor of Building A at 12100 Park 35 Circle, Austin, Texas. 

§335.155. Additional Reports. 
In addition to submitting the waste reports described in §335.15 of this 
title (relating to Recordkeeping and Reporting Requirements Applica-
ble to Owners or [and] Operators of Treatment, Storage, [Processing,] 
or Disposal Facilities), the owner or operator must also report to the 
executive director: 

(1) releases, fires, and explosions as specified in 40 Code 
of Federal Regulations (CFR) §264.56(j); 

(2) facility closure as specified in 40 CFR §264.115; 

(3) as otherwise required by 40 CFR Part 264, Subparts F, 
K - N, X, AA, [and] BB, and CC. 

§335.168. Design and Operating Requirements (Surface Impound-
ments). 

(a) Any surface impoundment that is not covered by sub-
section (c) of this section or 40 Code of Federal Regulations (CFR) 
§265.221 must have a liner for all portions of the impoundment (ex-
cept for existing portions of such impoundments). The liner must be 
designed, constructed, and installed to prevent any migration of wastes 
out of the impoundment to the adjacent subsurface soil or groundwater 
or surface water at any time during the active life (including the 
closure period) of the impoundment. The liner may be constructed of 
materials that may allow wastes to migrate into the liner (but not into 
the adjacent subsurface soil or groundwater or surface water) during 
the active life of the facility, provided that the impoundment is closed 
in accordance with §335.169(a)(1) of this title (relating to Closure 
and Post-Closure Care (Surface Impoundments)). For impoundments 
that will be closed in accordance with §335.169(a)(2) of this title, the 
liner must be constructed of materials that can prevent wastes from 
migrating into the liner during the active life of the facility. The liner 
must be: 

(1) constructed of materials that have appropriate chemical 
properties and sufficient strength and thickness to prevent failure due 
to pressure gradients (including static head and external hydrogeologic 
forces), physical contact with the waste or leachate to which they are 
exposed, climatic conditions, the stress of installation, and the stress of 
daily operation; 

(2) placed upon a foundation or base capable of providing 
support to the liner and resistance to pressure gradients above and be-
low the liner to prevent failure of the liner due to settlement, compres-
sion, or uplift; and 

(3) installed to cover all surrounding earth likely to be in 
contact with the waste or leachate. 

(b) The owner or operator will be exempted from the require-
ments of subsections (a) and (j) of this section if the commission finds, 
based on a demonstration by the owner or operator, that alternate de-
sign and operating practices, together with location characteristics, will 
prevent the migration of any hazardous constituents (see §335.159 of 
this title (relating to Hazardous Constituents)) into the groundwater or 

surface water at any future time. In deciding whether to grant an ex-
emption, the commission will consider: 

(1) the nature and quantity of the wastes; 

(2) the adopted alternate design and operation; 

(3) the hydrogeologic setting of the facility, including the 
attenuative capacity and thickness of the liners and soils present be-
tween the impoundment and groundwater or surface water; and 

(4) all other factors which would influence the quality and 
mobility of the leachate produced and the potential for it to migrate to 
groundwater or surface water. 

(c) The owner or operator of each new surface impoundment 
unit on which construction commences after January 29, 1992, each 
lateral expansion of a surface impoundment unit on which construc-
tion commences after July 29, 1992, and each replacement of an exist-
ing surface impoundment unit that is to commence reuse after July 29, 
1992, must meet the requirements of 40 CFR §264.221(c), as amended 
through July 14, 2006 (71 FR 40254) [January 29, 1992 (57 FR 3487)]. 

(d) The executive director may approve alternative design or 
operating practices to those specified in subsection (c) of this section 
if the owner or operator demonstrates to the executive director that he 
meets the requirements of 40 CFR §264.221(d), as amended through 
January 29, 1992 (57 FR 3462). 

(e) The double liner requirement set forth in subsection (c) of 
this section may be waived by the commission for any monofill which 
contains only hazardous wastes from foundry furnace emission con-
trols or metal casting molding sand, and such wastes do not contain 
constituents which would render the wastes hazardous for reasons other 
than the toxicity characteristics in 40 CFR §261.24, and is in compli-
ance with either of the following requirements: 

(1) the monofill: 

(A) has at least one liner for which there is no evidence 
that such liner is leaking. For the purposes of this subsection, the term 
"liner" means a liner designed, constructed, installed, and operated to 
prevent hazardous waste from passing into the liner at any time during 
the active life of the facility, or a liner designed, constructed, installed, 
and operated to prevent hazardous waste from migrating beyond the 
liner to adjacent subsurface soil, groundwater, or surface water at any 
time during the active life of the facility. In the case of any surface 
impoundment which has been exempted from the requirements of sub-
section (c) of this section on the basis of a liner designed, constructed, 
installed, and operated to prevent hazardous waste from passing be-
yond the liner, at the closure of such impoundment, the owner or opera-
tor must remove or decontaminate all waste residues, all contaminated 
liner material, and contaminated soil to the extent practicable. If all 
contaminated soil is not removed or decontaminated, the owner or op-
erator of such impoundment will comply with appropriate post-closure 
requirements, including, but not limited to, groundwater monitoring 
and corrective action; 

(B) is located more than 1/4 mile from an underground 
source of drinking water (as that term is defined in §331.2 of this title 
(relating to Definitions)); and 

(C) is in compliance with groundwater monitoring re-
quirements of this subchapter; or 

(2) the owner or operator demonstrates that the monofill 
is located, designed, and operated so as to assure that there will be 
no migration of any hazardous constituent into groundwater or surface 
water at any future time. 
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(f) The owner or operator of any replacement surface im-
poundment unit is exempt from subsection (c) of this section if: 

(1) The existing unit was constructed in compliance with 
the design standards of Resource Conservation and Recovery Act, 
§3004(o)(1)(A)(i) and (o)(5); and 

(2) There is no reason to believe that the liner is not func-
tioning as designed. 

(g) A surface impoundment must be designed, constructed, 
maintained, and operated to prevent overtopping resulting from nor-
mal or abnormal operations, overfilling, wind, and wave action; rain-
fall; run-off, malfunctions of level controllers, alarms, and other equip-
ment; and human error. 

(h) A surface impoundment must have dikes that are designed, 
constructed, and maintained with sufficient structural integrity to pre-
vent massive failure of the dikes. In ensuring structural integrity, it 
must not be presumed that the liner system will function without leak-
age during the active life of the unit. 

(i) The commission will specify in the permit all design and 
operating practices that are necessary to ensure that the requirements 
of this section are satisfied. 

(j) A surface impoundment (except for an existing portion 
of a surface impoundment) that will be closed in accordance with 
§335.169(a)(2) of this title must have an additional liner to that 
required in subsection (a) of this section which: 

(1) prevents any migration of wastes out of the impound-
ment to the adjacent subsurface soil or groundwater or surface water at 
any time prior to the end of the post-closure care period; and 

(2) minimizes the rate of migration of wastes out of the im-
poundment to the adjacent subsurface soil or groundwater or surface 
water so as not to pose a substantial present or potential hazard to hu-
man health and the environment. 

§335.170. Design and Operating Requirements (Waste Piles). 
(a) A waste pile (except for an existing portion of a waste pile) 

must have: 

(1) a liner that is designed, constructed, and installed to pre-
vent any migration of wastes out of the pile into the adjacent subsurface 
soil or groundwater or surface water at any time during the active life 
(including the closure period) of the waste pile. The liner may be con-
structed of materials that may allow waste to migrate into the liner itself 
(but not into the adjacent subsurface soil or groundwater or surface wa-
ter) during the active life of the facility. The liner must be: 

(A) constructed of materials that have appropriate 
chemical properties and sufficient strength and thickness to prevent 
failure due to pressure gradients (including static head and external 
hydrogeologic forces), physical contact with the waste or leachate to 
which they are exposed, climatic conditions, the stress of installation, 
and the stress of daily operation; 

(B) placed upon a foundation or base capable of provid-
ing support to the liner and resistance to pressure gradients above and 
below the liner to prevent failure of the liner due to settlement, com-
pression, or uplift; and 

(C) installed to cover all surrounding earth likely to be 
in contact with the waste or leachate; and 

(2) a leachate collection and removal system immediately 
above the liner that is designed, constructed, maintained, and operated 
to collect and remove leachate from the pile. The commission will 
specify design and operating conditions in the permit to ensure that the 

leachate depth over the liner does not exceed 30 centimeters (one foot). 
The leachate collection and removal system must be: 

(A) constructed of materials that are: 

(i) chemically resistant to the waste managed in the 
pile and the leachate expected to be generated; and 

(ii) of sufficient strength and thickness to prevent 
collapse under the pressures exerted by overlaying wastes, waste cover 
materials, and by any equipment used at the pile; and 

(B) designed and operated to function without clogging 
through the scheduled closure of the waste pile. 

(b) The owner or operator will be exempted from the require-
ments of subsection (a) of this section if the commission finds, based 
on a demonstration by the owner or operator, the alternate design and 
operating practices, together with location characteristics, will prevent 
the migration of any hazardous constituents into the groundwater or 
surface water at any future time. In deciding whether to grant an ex-
emption, the commission will consider: 

(1) the nature and quantity of the wastes; 

(2) the proposed alternate design and operation; 

(3) the hydrogeologic setting of the facility, including at-
tenuative capacity and thickness of the liners and soils present between 
the pile and groundwater or surface water; and 

(4) all other factors which would influence the quality and 
mobility of the leachate produced and the potential for it to migrate to 
groundwater or surface water. 

(c) The owner and operator of each new waste pile unit [on 
which construction commences after January 29, 1992], each lateral 
expansion of a waste pile unit [on which construction commences after 
July 29, 1992], and each replacement of an existing waste pile unit 
[that is to commence reuse after July 29, 1992], must comply with 
the requirements of 40 CFR §264.251(c), as amended through April 
4, 2006 (71 FR 16862) [January 29, 1992, at 57 FedReg 3488]. 

(d) The executive director may approve alternative design or 
operating practices to those specified in subsection (c) of this section if 
the owner or operator demonstrates to the executive director that such 
design and operating practices, together with location characteristics: 

(1) will prevent the migration of any hazardous constituent 
into the groundwater or surface water at least as effectively as the liners 
and leachate collection and removal systems specified in subsection (c) 
of this section; and 

(2) will allow detection of leaks of hazardous constituents 
through the top liner at least as effectively. 

(e) Subsection (c) of this section does not apply to monofills 
that are granted a waiver by the Commission in accordance with 
§335.168(e) of this title (relating to Design and Operating Require-
ments (Surface Impoundments)). 

(f) The owner or operator of any replacement waste pile unit 
is exempt from subsection (c) of this section if: 

(1) The existing unit was constructed in compliance with 
the design standards of §3004(o)(1)(A)(i) and (o)(5) of the Resource 
Conservation and Recovery Act; and 

(2) There is no reason to believe that the liner is not func-
tioning as designed. 

(g) The owner or operator must design, construct, operate, and 
maintain a run-on control system capable of preventing flow onto the 
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active portion of the pile during peak discharge from at least a 100-year 
storm. 

(h) The owner or operator must design, construct, operate, and 
maintain a run-off management system to collect and control at least the 
water volume from active portions resulting from a 24-hour, 100-year 
storm. 

(i) Collection and holding facilities (e.g., tanks or basins) as-
sociated with run-on and run-off control systems must be emptied or 
otherwise managed expeditiously after storms to maintain design ca-
pacity of the system. 

(j) If the pile contains any particulate matter which may be 
subject to wind dispersal, the owner or operator must cover or other-
wise manage the pile to control wind dispersal. 

(k) The commission will specify in the permit all design and 
operating practices that are necessary to ensure that the requirements 
of this section are satisfied. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 21, 

2012. 
TRD-201205015 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 239-0779 

SUBCHAPTER H. STANDARDS FOR THE 
MANAGEMENT OF SPECIFIC WASTES AND 
SPECIFIC TYPES OF FACILITIES 
DIVISION 1. RECYCLABLE MATERIALS 
USED IN A MANNER CONSTITUTING 
DISPOSAL 
30 TAC §335.213 
Statutory Authority 

The amendment is proposed under Texas Water Code (TWC), 
§5.103 (relating to Rules) and TWC, §5.105 (relating to General 
Policy) which provide the commission with the authority to adopt 
any rules necessary to carry out its powers and duties under 
the provisions of the TWC or other laws of this state; and un-
der Texas Health and Safety Code (THSC), §361.017 (relating 
to Commission's Jurisdiction: Industrial Solid Waste and Haz-
ardous Municipal Waste); THSC, §361.024 (relating to Rules 
and Standards); and THSC, §361.036 (relating to Records and 
Manifests Required: Class I Industrial Solid Waste or Hazardous 
Waste) which authorize the commission to regulate industrial 
solid waste and hazardous waste and to adopt rules consistent 
with the general intent and purposes of the THSC. 

The proposed amendment implements THSC, Chapter 361. 

§335.213. Standards Applicable to Storers of Materials That Are To 
Be Used in a Manner That Constitutes Disposal Who Are Not the Ul-
timate Users. 

Owners or operators of facilities that store recyclable materials that are 
to be used in a manner that constitutes disposal, but who are not the ul-
timate users of the materials, are regulated under all applicable provi-
sions of Subchapter A of this chapter (relating to Industrial Solid Waste 
and Municipal Hazardous Waste [Management] in General), Subchap-
ter B of this chapter (relating to Hazardous Waste Management-Gen-
eral Provisions), Subchapter E of this chapter (relating to Interim Stan-
dards for Owners and Operators of Hazardous Waste Treatment, Stor-
age, [Processing,] or Disposal Facilities), Subchapter F of this chapter 
(relating to Permitting Standards for Owners and Operators of Haz-
ardous Waste Treatment, Storage, [Processing,] or Disposal Facilities), 
Subchapter U of this chapter (relating to Standards for Owners and 
Operators of Hazardous Waste Facilities Operating under a Standard 
Permit); Chapter 1 of this title (relating to Purpose of Rules, General 
Provisions); Chapter 3 of this title (relating to Definitions); Chapter 10 
of this title (relating to Commission Meetings); Chapter 20 of this title 
(relating to Rulemaking); Chapter 37 of this title (relating to Financial 
Assurance); Chapter 39 of this title (relating to Public Notice); Chapter 
40 of this title (relating to Alternative Dispute Resolution Procedure); 
Chapter 50 of this title (relating to Action [Actions] on Applications 
and Other Authorizations); Chapter 55 of this title (relating to Requests 
[Request] for Reconsideration and Contested Case Hearings; Public 
Comment); Chapter 70 of this title (relating to Enforcement); Chapter 
80 of this title (relating to Contested Case Hearings); Chapter 86 of 
this title (relating to Special Provisions for Contested Case Hearings); 
[Chapter 261 of this title (relating to Introductory Provisions); Chap-
ter 277 of this title (relating to Use Determinations for Tax Exemption 
for Pollution Control Property);] Chapter 305 of this title (relating to 
Consolidated Permits), and the notification requirement under §335.6 
of this title (relating to Notification Requirements). 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 21, 

2012. 
TRD-201205016 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 239-0779 

DIVISION 2. HAZARDOUS WASTE BURNED 
FOR ENERGY RECOVERY 
30 TAC §335.222 
Statutory Authority 

The amendment is proposed under Texas Water Code (TWC), 
§5.103 (relating to Rules) and TWC, §5.105 (relating to General 
Policy) which provide the commission with the authority to adopt 
any rules necessary to carry out its powers and duties under 
the provisions of the TWC or other laws of this state; and un-
der Texas Health and Safety Code (THSC), §361.017 (relating 
to Commission's Jurisdiction: Industrial Solid Waste and Haz-
ardous Municipal Waste); THSC, §361.024 (relating to Rules 
and Standards); and THSC, §361.036 (relating to Records and 
Manifests Required: Class I Industrial Solid Waste or Hazardous 
Waste) which authorize the commission to regulate industrial 
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solid waste and hazardous waste and to adopt rules consistent 
with the general intent and purposes of the THSC. 

The proposed amendment implements THSC, Chapter 361. 

§335.222. Management Prior to Burning. 

(a) Generators. Generators of hazardous waste that is burned 
in a boiler or industrial furnace are subject to the requirements of Sub-
chapter C of this chapter (relating to Standards Applicable to Genera-
tors of Hazardous Waste). 

(b) Transporters. Transporters of hazardous waste that is 
burned in a boiler or industrial furnace are subject to the requirements 
of Subchapter D of this chapter (relating to Standards Applicable to 
Transporters of Hazardous Waste). 

(c) Storage and processing facilities. The provisions listed un-
der paragraph (1) of this subsection apply to storage or processing by 
burners and by intermediaries such as processors, blenders, and distrib-
utors between the generator and the burner. 

(1) Owners and operators of facilities that store or process 
hazardous waste that is burned in a boiler or industrial furnace are sub-
ject to the applicable provisions of the following, except as provided 
by paragraph (2) of this subsection: 

(A) Subchapter A of this chapter (relating to Industrial 
Solid Waste and Municipal Hazardous Waste [Management] in Gen-
eral); 

(B) Subchapter B of this chapter (relating to Hazardous 
Waste Management General Provisions); 

(C) Subchapter E of this chapter (relating to Interim 
Standards for Owners and Operators of Hazardous Waste Treatment, 
Storage, [Processing,] or Disposal Facilities), except §335.112(a)(12) 
- (19) of this title (relating to Standards); 

(D) Subchapter F of this chapter (relating to Permitting 
Standards for Owners and Operators of Hazardous Waste Treatment, 
Storage, [Processing,] or Disposal Facilities), except §335.152(11) -
(16) of this title (relating to Standards); 

(E) Subchapter U of this chapter (relating to Standards 
for Owners and Operators of Hazardous Waste Facilities Operating un-
der a Standard Permit); and 

(F) [(E)] Chapter 305 of this title (relating to Consoli-
dated Permits). 

(2) Owners and operators of facilities that burn, in an 
on-site boiler or industrial furnace exempt from regulations under the 
small quantity burner provisions of 40 Code of Federal Regulations 
§266.108, only hazardous waste that they generate are exempt from 
regulation under the provisions listed above in paragraph (1) of 
this subsection applicable to storage units for those units that store 
mixtures of hazardous waste and the primary fuel to the boiler or 
industrial furnace in tanks that feed the fuel mixture directly to the 
burner. Storage or processing of hazardous waste by such owners and 
operators prior to mixing with the primary fuel is subject to regulation 
as prescribed in paragraph (1) of this subsection. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 21, 

2012. 
TRD-201205017 

Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 239-0779 

DIVISION 4. SPENT LEAD-ACID BATTERIES 
BEING RECLAIMED 
30 TAC §335.251 
Statutory Authority 

The amendment is proposed under Texas Water Code (TWC), 
§5.103 (relating to Rules) and TWC, §5.105 (relating to General 
Policy) which provide the commission with the authority to adopt 
any rules necessary to carry out its powers and duties under 
the provisions of the TWC or other laws of this state; and un-
der Texas Health and Safety Code (THSC), §361.017 (relating 
to Commission's Jurisdiction: Industrial Solid Waste and Haz-
ardous Municipal Waste); THSC, §361.024 (relating to Rules 
and Standards); and THSC, §361.036 (relating to Records and 
Manifests Required: Class I Industrial Solid Waste or Hazardous 
Waste) which authorize the commission to regulate industrial 
solid waste and hazardous waste and to adopt rules consistent 
with the general intent and purposes of the THSC. 

The proposed amendment implements THSC, Chapter 361. 

§335.251. Applicability and Requirements. 
(a) The regulations of this section adopt by reference 40 Code 

of Federal Regulations (CFR) Part 266, Subpart G as amended through 
January 8, 2010 (75 FR 1236). This section applies [apply] to persons 
who reclaim (including regeneration) spent lead-acid batteries that are 
recyclable materials (spent batteries). Persons who generate, transport, 
or collect spent batteries, who regenerate spent batteries, who store 
spent batteries that are to be regenerated, [or] who store spent batteries 
but do not reclaim them (other than spent batteries that are to be re-
generated), who transport spent batteries in the United States to export 
them for reclamation in a foreign country or who export spent batteries 
for reclamation in a foreign country are not subject to regulation under 
this chapter, except that §335.24(h) of this title (relating to Require-
ments for Recyclable Materials and Nonhazardous Recyclable Materi-
als) applies; and are not subject to regulation under Chapter 1 of this 
title (relating to Purpose of Rules, General Provisions); Chapter 3 of 
this title (relating to Definitions); Chapter 10 of this title (relating to 
Commission Meetings); Chapter 20 of this title (relating to Rulemak-
ing); Chapter 37 of this title (relating to Financial Assurance); Chapter 
39 of this title (relating to Public Notice); Chapter 40 of this title (re-
lating to Alternative Dispute Resolution Procedure); Chapter 50 of this 
title (relating to Action [Actions] on Applications and Other Autho-
rizations); Chapter 55 of this title (relating to Requests [Request] for 
Contested Case Hearings; Public Comment); Chapter 70 of this title 
(relating to Enforcement); Chapter 80 of this title (relating to Contested 
Case Hearings); Chapter 86 of this title (relating to Special Provisions 
for Contested Case Hearings); [Chapter 261 of this title (relating to 
Introductory Provisions); Chapter 277 of this title (relating to Use De-
terminations for Tax Exemption for Pollution Control Property);] or 
Chapter 305 of this title (relating to Consolidated Permits). Such per-
sons, however, remain subject to the requirements of the Texas Water 
Code, Chapter 26. 

(b) Owners or operators of facilities that store spent lead-acid 
batteries before reclaiming them (other than spent batteries that are to 
be regenerated) are subject to the following requirements: 
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(1) all applicable provisions in Subchapter A of this chap-
ter (relating to Industrial Solid Waste and Municipal Hazardous Waste 
[Management] in General), Subchapter B of this chapter (relating to 
Hazardous Waste Management-General Provisions), Subchapter E of 
this chapter (relating to Interim Standards of Owners and Operators 
of Hazardous Waste Treatment, Storage, [Processing,] or Disposal 
Facilities), [and] Subchapter F of this chapter (relating to Permitting 
Standards of Owners and Operators of Hazardous Waste Treatment, 
Storage, [Processing,] or Disposal Facilities), and Subchapter U of this 
chapter (relating to Standards for Owners and Operators of Hazardous 
Waste Facilities Operating under a Standard Permit), except for the 
requirements in §335.12 of this title (relating to Shipping Require-
ments Applicable to Owners or Operators of Treatment, Storage, 
[Processing,] or Disposal Facilities) and 40 CFR [Code of Federal 
Regulations] §265.13; and 

(2) all applicable provisions in Chapter 1 of this title 
[(relating to Purpose of Rules, General Provisions)]; Chapter 3 of this 
title [(relating to Definitions)]; Chapter 10 of this title [(relating to 
Commission Meetings)]; Chapter 20 of this title [(relating to Rule-
making)]; Chapter 37 of this title [(relating to Financial Assurance)]; 
Chapter 39 of this title [(relating to Public Notice)]; Chapter 40 of this 
title [(relating to Alternative Dispute Resolution)]; Chapter 50 of this 
title [(relating to Actions on Applications)]; Chapter 55 of this title 
[(relating to Request for Contested Case Hearings)]; Chapter 70 of 
this title [(relating to Enforcement)]; Chapter 80 of this title [(relating 
to Contested Case Hearings)]; Chapter 86 of this title [(relating to 
Special Provisions for Contested Case Hearings)]; [Chapter 261 of 
this title (relating to Introductory Provisions); Chapter 277 of this title 
(relating to Use Determinations for Tax Exemption for Pollution Con-
trol Property);] and Chapter 305 of this title [(relating to Consolidated 
Permits)]. 

(c) In addition to the regulations in this section, persons who 
transport spent batteries in the United States to export them for recla-
mation in a foreign country or who export spent batteries for reclama-
tion in a foreign country are subject to the requirements of §335.13 and 
§335.76(h) of this title (relating to Recordkeeping and Reporting Pro-
cedures Applicable to Generators Shipping Hazardous Waste or Class 
1 Waste and Primary Exporters of Hazardous Waste; and Additional 
Requirements Applicable to International Shipments, respectively). 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 21, 

2012. 
TRD-201205018 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 239-0779 

♦ ♦ ♦ 

SUBCHAPTER O. LAND DISPOSAL
RESTRICTIONS 
30 TAC §335.431 
Statutory Authority 

 

The amendment is proposed under Texas Water Code (TWC), 
§5.103 (relating to Rules) and TWC, §5.105 (relating to Gen-
eral Policy) which provide the commission with the authority to 
adopt any rules necessary to carry out its powers and duties un-
der the provisions of the TWC or other laws of this state; and 
under Texas Health and Safety Code (THSC) §361.017 (relating 
to Commission's Jurisdiction: Industrial Solid Waste and Haz-
ardous Municipal Waste); THSC, §361.024 (relating to Rules 
and Standards); and THSC, §361.036 (relating to Records and 
Manifests Required: Class I Industrial Solid Waste or Hazardous 
Waste) which authorize the commission to regulate industrial 
solid waste and hazardous waste and to adopt rules consistent 
with the general intent and purposes of the THSC. 

The proposed amendment implements THSC, Chapter 361. 

§335.431. Purpose, Scope, and Applicability. 

(a) Purpose. The purpose of this subchapter is to identify haz-
ardous wastes that are restricted from land disposal and define those 
limited circumstances under which an otherwise prohibited waste may 
continue to be land disposed. 

(b) Scope and Applicability. 

(1) Except as provided in paragraph (2) of this subsection, 
the requirements of this subchapter apply to persons who generate 
or transport hazardous waste and owners and operators of hazardous 
waste treatment, storage, and disposal facilities. 

(2) The requirements of this subchapter do not apply to any 
entity that is either specifically excluded from coverage by this sub-
chapter or would be excluded from the coverage of 40 Code of Federal 
Regulations (CFR)[,] Part 268 by 40 CFR[,] Part 261, if those parts 
applied. 

(3) Universal waste handlers and universal waste trans-
porters, as defined in and subject to regulation under Subchapter 
H, Division 5 of this chapter (relating to Universal Waste Rule) are 
exempt from 40 CFR §268.7 and §268.50. 

(c) Adoption by Reference. 

(1) except as provided in paragraph (2) of this subsection, 
and subject to the changes indicated in subsection (d) of this section, the 
regulations contained in 40 CFR Part 268, as amended through March 
18, 2010 (75 FR 12989) [July 14, 2006 (71 FR 40254)] are adopted by 
reference. 

(2) The following sections of 40 CFR Part 268 are ex-
cluded from the sections adopted in paragraph (1) of this subsection: 
§§268.1(f), 268.5, 268.6, 268.7(a)(10), 268.13, 268.42(b), and 268.44. 

(3) Appendices IV, VI - IX, and XI of 40 CFR Part 268 are 
adopted by reference as amended through July 14, 2006 (71 FR 40254). 

(d) Changes to Adopted Parts. The parts of the CFR that are 
adopted by reference in subsection (c) of this section are changed as 
follows: 

(1) The words "Administrator" or "Regional Administra-
tor" are changed to "Executive Director;" 

(2) The word "treatment" is changed to "processing;" 

(3) The words "Federal Register," when they appear in the 
text of the regulation, are changed to "Texas Register;" 

(4) In 40 CFR §268.7(a)(6) and (a)(7), the applicable def-
inition of hazardous waste and solid waste is the one that is set out 
in this chapter rather than the definition of hazardous waste and solid 
waste that is set out in 40 CFR Part 261. 
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♦ ♦ ♦ 

(5) In 40 CFR §268.50(a)(1), the citation to "§262.34" is 
changed to "§335.69." 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 21, 

2012. 
TRD-201205019 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 239-0779 

♦ ♦ ♦ 

SUBCHAPTER R. WASTE CLASSIFICATION 
30 TAC §335.504 
Statutory Authority 

The amendment is proposed under Texas Water Code (TWC), 
§5.103 (relating to Rules) and TWC, §5.105 (relating to General 
Policy) which provide the commission with the authority to adopt 
any rules necessary to carry out its powers and duties under 
the provisions of the TWC or other laws of this state; and un-
der Texas Health and Safety Code (THSC), §361.017 (relating 
to Commission's Jurisdiction: Industrial Solid Waste and Haz-
ardous Municipal Waste); THSC, §361.024 (relating to Rules 
and Standards); and THSC, §361.036 (relating to Records and 
Manifests Required: Class I Industrial Solid Waste or Hazardous 
Waste) which authorize the commission to regulate industrial 
solid waste and hazardous waste and to adopt rules consistent 
with the general intent and purposes of the THSC. 

The proposed amendment implements THSC, Chapter 361. 

§335.504. Hazardous Waste Determination. 

A person who generates a solid waste must determine if that waste is 
hazardous using the following method: 

(1) Determine if the material is excluded or exempted from 
being a solid waste or hazardous waste per §335.1 of this title (re-
lating to Definitions) or identified in 40 Code of Federal Regulations 
(CFR) Part 261, Subpart A, as amended through March 18, 2010 (75 
FR 12989), or identified in 40 CFR Part 261, Subpart E, as amended 
through July 28, 2006 (71 FR 42928) [January 2, 2008 (73 FR 57)]. 

(2) If the material is a solid waste, determine if the waste 
is listed as, or mixed with, or derived from a listed hazardous waste 
identified in 40 CFR Part 261, Subpart D, as amended through March 
18, 2010 (75 FR 12989) [June 4, 2008 (73 FR 31756)]. 

(3) If the material is a solid waste, determine whether the 
waste exhibits any characteristics of a hazardous waste as identified in 
40 CFR Part 261, Subpart C, as amended through March 18, 2010 (75 
FR 12989) [July 14, 2006 (71 FR 40254)]. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 21, 

2012. 

TRD-201205020 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 239-0779 

TITLE 31. NATURAL RESOURCES AND 
CONSERVATION 

PART 2. TEXAS PARKS AND 
WILDLIFE DEPARTMENT 

CHAPTER 51. EXECUTIVE 
The Texas Parks and Wildlife Department proposes the repeal 
of §§51.621 - 51.624, 51.632, 51.643, 51.644, 51.661, 51.662, 
51.673, and 51.674 and amendments to §§51.3, 51.70, 51.71, 
51.151, 51.201, 51.204, 51.300, 51.303, 51.304, and 51.601. 
The proposed repeals and amendments are a result of the de-
partment's review of its regulations under the provisions of Gov-
ernment Code, §2001.039, which requires a state agency to re-
view each of its regulations no less frequently than every four 
years and to re-adopt, adopt with changes, or repeal each rule 
as a result of the review. 

Parks and Wildlife Code, §11.0162, authorizes the Chairman of 
the Texas Parks and Wildlife Commission to "appoint commit-
tees to advise the commission on issues under its jurisdiction." 
Government Code, Chapter 2110, requires that rules be adopted 
regarding each state agency advisory committee. Unless other-
wise provided by specific statute, the rules must (1) state the 
purpose of the committee; (2) describe the manner in which the 
committee will report to the agency; and (3) establish the date 
on which the committee will automatically be abolished, unless 
the advisory committee has a specific duration established by 
statute. Under the provisions of 31 TAC §51.601(d), all advi-
sory committees expired on October 1, 2010 unless otherwise 
provided by law. In 2010, the department amended rules re-
garding several advisory committees to extend the expiration 
of those committees until October 2014 (October 15, 2010, is-
sue (35 TexReg 9321)). The advisory committees that were not 
extended expired in October 2010 pursuant to §51.601. The 
proposed repeal of §§51.621 - 51.624, 51.632, 51.643, 51.644, 
51.661, 51.662, 51.673, and 51.674 would eliminate advisory 
groups that have expired and which the department has deter-
mined are no longer necessary, either because they have served 
their purpose and become superfluous or because their func-
tion has been subsumed within another advisory group. Sec-
tions 51.621 (Artificial Reef Advisory Committee), 51.622 (Blue 
Crab Advisory Committee), 51.623 (Oyster Advisory Commit-
tee), and 51.624 (Shrimp Advisory Committee) are being re-
pealed because they have expired and the Coastal Resources 
Advisory Committee can perform the advisory functions regard-
ing those coastal fisheries resources. Section 51.632 (Texas 
Rivers Conservation Advisory Board) is being repealed because 
the term of the committee has expired and the Freshwater Fish-
eries Advisory Committee can perform the advisory functions 
regarding freshwater fisheries resources in Texas rivers. Sec-
tion 51.643, concerning Historic Sites Advisory Committee and 
§51.644, concerning Big Bend Ranch State Park Task Force, 
are being repealed because the term of the Historic Sites Advi-
sory Committee has expired and the Big Bend Ranch State Park 
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Task Force has completed its duties, although the State Parks 
Advisory Committee can perform advisory functions concerning 
historic sites and Big Bend Ranch State Park issues. Section 
51.661, regarding Expo Advisory Committee, is being repealed 
because the term of the committee has expired and the depart-
ment has discontinued the Texas Wildlife Expo. The remain-
ing sections (§51.662, concerning Outreach, Interpretation, and 
Education Advisory Committee, §51.673 concerning Land Re-
sources Advisory Committee and §51.674, concerning Aquatic 
Resources Advisory Committee) are being repealed because no 
membership was ever appointed and the committees were never 
assembled. 

The department notes that although the proposed rules eliminate 
certain advisory committees, the commission has the authority 
to reconstitute or create an advisory committee to assist the de-
partment on any issue as circumstances warrant. 

The proposed amendment to §51.3 concerning Consideration 
and Disposition, would change the title of the section to "Consid-
eration and Disposition of Petitions for Rulemaking" to more ac-
curately describe the section. The proposed amendment would 
also increase the amount of time for staff to submit a recommen-
dation to the department's executive director regarding a peti-
tion for rulemaking. Under the provisions of Government Code, 
§2001.021, an interested person by petition may request that a 
state agency adopt a rule, and each state agency is required to 
prescribe by rule the form for such petitions and the procedure 
for the submission, consideration, and disposition of petitions. 
The statute also stipulates that not later than the 60th day af-
ter the date of submission of a petition for rulemaking, a state 
agency shall either deny the petition in writing, stating its rea-
sons for the denial, or initiate rulemaking. Under current §51.3, 
after staff has prepared a recommendation regarding a petition 
for rulemaking, the petition is forwarded to each member of the 
commission, accompanied by the staff recommendation. If the 
staff recommendation is to deny the petition for rulemaking, and 
if within 50 days after the date the department received the peti-
tion no commissioner requests that the department initiate rule-
making, the petition is considered denied. Under current §51.3, 
staff must provide a recommendation to the department's exec-
utive director within 10 days after receiving the petition for rule-
making. The department recently has been presented with peti-
tions of some complexity and consequently has concluded that 
10 days is an insufficient amount of time for staff to thoroughly 
analyze the impacts of suggested regulatory changes. The de-
partment therefore proposes to amend §51.3(a) to increase the 
time period to 15 days. The department also proposes to amend 
§51.3(f) to update cross references to hunting and fishing regu-
lations. 

The proposed amendment to §51.70, concerning Gifts to the De-
partment, would clarify and streamline the department's process 
for accepting gifts. Under Government Code, §575.003, a state 
agency that has a governing board may accept a gift of cash or 
property valued at greater than $500 only if the agency has the 
authority to accept the gift and a majority of the board, in an open 
meeting, acknowledges the acceptance of the gift not later than 
the 90th day after the date the gift is accepted. Under Parks and 
Wildlife Code, §11.026, the department may accept gifts of prop-
erty or money in support of any department purpose authorized 
by the Parks and Wildlife Code. Under Parks and Wildlife Code, 
§11.0182, the commission is required to adopt policies by rule to 
govern fund-raising activities by department employees on be-
half of the department with respect to gifts of greater than $500. 
Current §51.70 allows the department's executive director or his 

or her designee to contingently accept gifts of money or property 
of more than $500, in accordance with the commission's budget 
policy, prior to the formal acknowledgment of such gifts by the 
commission "upon approval by the presiding officer of the com-
mission and the Chair of the commission's finance committee 
in accordance with the commission's budget policy." The com-
mission meets five times per year. The rule allows the depart-
ment to more efficiently and immediately utilize gifts in support of 
agency functions between commission meetings. The proposed 
amendment would replace the requirement that the acceptance 
of gifts of more than $500 be approved by both the chair of the 
commission and the chair of finance committee with a require-
ment that the acceptance of such gifts be approved by the chair 
or vice-chair of the commission or a commissioner authorized to 
approve the acceptance of gifts under the commission's budget 
policy. The commission is moving away from an organizational 
structure that consists of several standing committees. As a re-
sult, the position of financial committee chair will no longer exist. 
In addition, by providing various options for approving the ac-
ceptance of gifts, the proposed amendment would enhance the 
department's ability to more immediately utilize gifts in support 
of agency functions. 

The proposed amendment to §51.71, concerning Employee 
Fundraising Activities, would alter paragraph (1) to acknowl-
edge that the acceptance of gifts and donations is governed 
by Chapter 51, Subchapter C, and not solely by §51.71. The 
proposed amendment also would replace the plural possessive 
"their" with the singular possessive "the employee's" to correct 
a grammatical error. 

The proposed amendment to §51.151, concerning Use of Unin-
scribed Vehicles, would change the title of the section to "Vehicle 
Inscriptions." The proposed amendment would also delegate au-
thority to the executive director to allow inscriptions on state ve-
hicles that do not obscure any required inscriptions, have been 
approved in advance by the executive director, are in the best in-
terest of the department and do not conflict with the department's 
mission or goals, and are not more prominent than and do not 
overshadow the role of the department. Transportation Code, 
§721.002, requires certain markings on state-owned motor vehi-
cles. However, Transportation Code, §721.003, allows the gov-
erning body of certain state agencies, including the department, 
to exempt an agency's motor vehicle from the marking require-
ments by rule. Current §51.151 delegates to the executive di-
rector the authority to approve the use of certain uninscribed ve-
hicles. The proposed amendment would also delegate to the 
executive director the authority to approve inscriptions on de-
partment vehicles other those required by Transportation Code, 
Chapter 721, so long as the inscriptions meet the requirements 
of the amendment. The proposed amendment would, for exam-
ple, allow department vehicles to bear messaging that acknowl-
edges the sponsorship contributions that assist the department 
in furthering its mission. 

The proposed amendment to §51.201, concerning Definitions, 
would remove references to Government Code, Chapter 2166, 
from the definitions of "contract" and "project" since Government 
Code, §2166.003(a)(4) specifically exempts the department 
from the applicability of Chapter 2166. However, the amend-
ment does not alter the applicability of Subchapter J to disputes 
involving construction contracts. 

The proposed amendment to §51.204 would delete the require-
ment in §51.204(d) that a contract claim pending before August 
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30, 1999 be delivered by February 26, 2000. The provision is 
obsolete and no longer necessary. 

The proposed amendment to §51.300, concerning Definitions, 
would delete the definition of "commercial customer information" 
in §51.300(2) and replace it with "nonrecreational customer infor-
mation" in §51.300(7). Provisions of Subchapter K address the 
handling of certain types of customer information. The reference 
to department customers who are not recreational customers as 
"nonrecreational" customers is more accurate than "commercial 
customers." 

The proposed amendment to §51.303 would replace the term 
"commercial customer information" with "nonrecreational cus-
tomer information" to conform this section to the terminology 
change described in connection with the proposed change to 
§51.300. 

The proposed amendment to §51.304, concerning Exceptions, 
would alter subsection (b)(4)(D), which addresses the confiden-
tiality of commercial customer and magazine subscriber infor-
mation. Under the current rule, a commercial customer or Texas 
Parks and Wildlife Magazine subscriber may elect to exclude his 
or her customer information from disclosure or "opt out" of the 
disclosure provisions. The proposed amendment would elimi-
nate the "opt out" mechanism. However, it continues to be the 
department's intent to follow magazine industry standards (such 
as the Audit Bureau of Circulation) regarding disclosure of mag-
azine customer information. The proposed amendment is in-
tended to enhance transparency in the handling of agency in-
formation. The department notes that the proposed amendment 
does not affect the confidentiality of information collected from 
purchasers of recreational licenses and permits or any other per-
sonal information that is required to be kept confidential by law. 

The proposed amendment to §51.601, concerning General Re-
quirements, would alter subsection (d) to remove the universal 
expiration date applicable to all department advisory commit-
tees. The department intends to establish or reauthorize advi-
sory committees as necessary on a case-by-case basis within 
the regulation governing each specific department advisory com-
mittee establishing the expiration date of the advisory committee. 

Mr. Robert Macdonald, Regulations Coordinator, has deter-
mined that for each of the first five years that the rules as 
proposed are in effect, there will be no fiscal implications to state 
and local governments as a result of enforcing or administering 
the rules. 

Mr. Macdonald also has determined that for each of the first 
five years the rules as proposed are in effect, the public benefit 
anticipated as a result of enforcing or administering the rule as 
proposed will be clearer, better organized, and more effective 
regulations governing the processes and entities administered 
under the provisions of Chapter 51. 

There will be no adverse economic effect on persons required to 
comply with the rules as proposed. 

Under the provisions of Government Code, Chapter 2006, a 
state agency must prepare an economic impact statement and 
a regulatory flexibility analysis for a rule that may have an ad-
verse economic effect affect on small businesses and micro-
businesses. As required by Government Code, §2006.002(g), 
the Office of the Attorney General has prepared guidelines to 
assist state agencies in determining a proposed rule's potential 
adverse economic impact on small businesses. Those guide-
lines state that an agency need only consider a proposed rule's 

"direct adverse economic impacts" to small businesses and mi-
cro-businesses to determine if any further analysis is required. 
For that purpose, the department considers "direct economic im-
pact" to mean a requirement that would directly impose record-
keeping or reporting requirements; impose taxes or fees; result 
in lost sales or profits; adversely affect market competition; or 
require the purchase or modification of equipment or services. 

The department has determined that the rules as proposed will 
not have an adverse on small businesses or microbusinesses; 
therefore, the department has determined that a regulatory flex-
ibility analysis under Government Code, Chapter 2006, is not 
necessary. 

The department has not drafted a local employment impact 
statement under the Administrative Procedure Act, §2001.022, 
as the agency has determined that the rules as proposed will 
not impact local economies. 

The department has determined that there will not be a taking of 
private real property, as defined by Government Code, Chapter 
2007, as a result of the proposed rules. 

Comments on the proposed rule may be submitted to Robert 
Macdonald, Texas Parks and Wildlife Department, 4200 Smith 
School Road, Austin, Texas 78744; (512) 389-4775 (e-mail: 
robert.macdonald@tpwd.state.tx.us). 

SUBCHAPTER A. PROCEDURES FOR THE 
ADOPTION OF RULES 
31 TAC §51.3 
The amendments are proposed under Government Code, 
§2001.021, which requires each state agency to prescribe by 
rule the form for petitions for adoption of rules and the procedure 
for submission, consideration, and disposition of such petitions. 

The proposed amendment affects Government Code, Chapters 
2001. 

§51.3. Consideration and Disposition of Petitions for Rulemaking. 

(a) (No change.) 

(b) Within 15 [10] days of receiving a petition, agency per-
sonnel shall make a recommendation to the executive director to either 
deny the petition or initiate rulemaking, and shall include reasons for 
the recommendation. 

(c) - (e) (No change.) 

(f) In the event that rulemaking is to be initiated as a result of a 
petition involving any portion of Chapter 65, Subchapter A of this title 
(relating to Statewide Hunting [and Fishing] Proclamation) or Chapter 
57, Subchapter N of this title (relating to Statewide Recreational and 
Commercial Fishing Proclamation), the department may defer the rule-
making activity until such time as it initiates other rulemaking activity 
involving Chapter 65, Subchapter A of this title or Chapter 57, Sub-
chapter N of this title. 

(g) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205048 
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♦ ♦ ♦ 

Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 389-4775 

SUBCHAPTER C. EMPLOYEE FUNDRAISING 
AND SPONSORSHIPS 
31 TAC §51.70, §51.71 
The amendments are proposed under Parks and Wildlife Code, 
§11.0182, which requires the commission to adopt policies by 
rule to govern fund-raising activities by department employees 
on behalf of the department with respect to gifts of greater than 
$500. 

The proposed amendments affect Parks and Wildlife Code, 
Chapter 11. 

§51.70 Gifts to the Department. 

(a) Gifts of money or property $500 or more may be accepted 
by the executive director or his or her designee contingent upon ap-
proval by the Chair or Vice Chair of the commission or a commissioner 
authorized to approve such gifts pursuant to [presiding officer of the 
commission and the Chair of the Commission's finance committee in 
accordance with] the commission's budget policy. The department may 
not accept or receive gifts or bequests from any source until such gifts 
or bequests have been approved for acceptance by the executive direc-
tor or his or her designee. Acceptance of gifts is hereby delegated as 
follows. 

(1) - (3) (No change.) 

(b) - (c) (No change.) 

§51.71. Employee Fundraising Activities. 

This section applies only to the solicitation or acceptance of a gift equal 
to or greater than $500 in value by a person employed by the Texas 
Parks and Wildlife Department. 

(1) An employee may solicit and accept a donation or gift 
in accordance with this subchapter [section] as a part of the employee's 
[their] officially authorized duties. 

(2) - (4) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205049 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 389-4775 

♦ ♦ ♦ 

SUBCHAPTER F. VEHICLES 
31 TAC §51.151 

The amendment is proposed Transportation Code, §721.003, 
which authorizes the department by rule to create exemptions 
from the applicability of the chapter with respect to uninscribed 
vehicles. 

The proposed amendment affects Transportation Code, Chapter 
721. 

§51.151. Vehicle Inscriptions [Use of Uninscribed Vehicle]. 
(a) The commission authorizes [It is the policy of the commis-

sion to authorize] the executive director to assign any law enforcement 
or headquarters staff employee to operate departmental vehicles with-
out inscriptions. 

(b) Uninscribed [Such] vehicles will be other than those op-
erated for routine patrol duty or which are normally used to conduct 
ordinary public business of the department. 

(c) Uninscribed vehicles will be used primarily to conduct law 
enforcement investigations and to carry out special assignments made 
by the executive director when it is advantageous for successful en-
forcement of the law and to reach goals of the department as established 
by the legislature and the commission. 

(d) The commission authorizes the executive director to ap-
prove inscriptions other than those described in Transportation Code, 
Chapter 721, so long as such inscriptions: 

(1) do not obscure any required inscriptions; 

(2) have been approved in writing in advance by the de-
partment's executive director or designee; 

(3) are in the best interest of the department and do not 
conflict with the department's mission and goals; and 

(4) are not more prominent than and do not overshadow the 
role of the department. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205050 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 389-4775 

♦ ♦ ♦ 

SUBCHAPTER J. CONTRACT DISPUTE 
RESOLUTION 
31 TAC §51.201, §51.204 
The amendments are proposed under the authority of Govern-
ment Code, §2260.052(c), which requires each unit of state gov-
ernment with rulemaking authority to develop rules to govern the 
negotiation and mediation of contract claims against the state, 
and Parks and Wildlife Code, §11.0171, which requires the com-
mission to adopt by rule policies and procedures for soliciting and 
awarding contracts. 

The proposed amendments affect Government Code, Chapter 
2260. 
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♦ ♦ ♦ 

§51.201. Definitions. 

The following words and terms, when used in this subchapter, shall 
have the following meaning, unless the context clearly indicates other-
wise: 

(1) - (2) (No change.) 

(3) Contract--A written contract between the department 
and a contractor by the terms of which the contractor agrees either: 

(A) to provide goods or services, by sale or lease, to or 
for the department; or 

(B) to perform a Project [project as defined by Govern-
ment Code, §2166.001]. 

(4) - (10) (No change.) 

(11) Project--A [As defined in Government Code, 
§2166.001, a] building construction project that is financed wholly 
or partly by a specific appropriation, bond issue or federal money, 
including the construction of: 

(A) a building, structure, or appurtenant facility or util-
ity, including the acquisition and installation of original equipment and 
original furnishing; and 

(B) an addition to, or alteration, modification, rehabili-
tation or repair of an existing building, structure, or appurtenant facility 
or utility. 

(12) (No change.) 

§51.204. Notice of Claim of Breach of Contract. 

(a) - (c) (No change.) 

(d) The notice of claim shall be delivered no later than 180 
days after the date of the event that the contractor asserts as the basis 
of the claim[; provided, however, that a contractor shall deliver notice 
of a claim that was pending before the department on August 30, 1999, 
to the unit no later than February 26, 2000]. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205051 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 389-4775 

SUBCHAPTER K. DISCLOSURE OF 
CUSTOMER INFORMATION 
31 TAC §§51.300, 51.303, 51.304 
The amendments are proposed under Parks and Wildlife Code, 
§11.030, which requires the commission to adopt policies by rule 
relating to the release of the customer information; the use of 
the customer information by the department; and the sale of a 
mailing list consisting of the names and addresses of persons 
who purchase customer products, licenses, or services. 

The proposed amendments affect Parks and Wildlife Code, 
Chapter 11. 

§51.300. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meaning, unless the context clearly indicates other-
wise. 

(1) Boat customer information--customer information re-
garding the holder of or applicant for a marine dealer license or for a 
title or registration issued by the department for a vessel or motor. 

[(2) Commercial customer information--customer infor-
mation regarding an individual who is the holder of a commercial 
fishing, hunting or other commercial license issued by the department. 
Commercial customer information does not include boat customer 
information.] 

(2) [(3)] Confidential customer information--customer in-
formation made confidential by law, including, but not limited to, in-
formation made confidential by the Motor Vehicle Records Disclosure 
Act, Chapter 730, Texas Transportation Code. 

(3) [(4)] Customer information--the name, address and 
telephone number of a department customer. For purposes of this sub-
chapter, customer information does not include personal information. 

(4) [(5)] Department customer--a person who purchases a 
product, license, permit or service from the department. For purposes 
of this subchapter, a department customer does not include a corpora-
tion, partnership or other commercial enterprise. 

(5) [(6)] Magazine customer information--customer infor-
mation about a person who subscribes to the Texas Parks and Wildlife 
Magazine. 

(6) [(7)] Mailing list--a list containing the name and ad-
dress for more than one department customer. 

(7) Nonrecreational customer information--Customer in-
formation regarding an individual who is not a recreational customer. 
Nonrecreational customer information does not include boat customer 
information. 

(8) - (10) (No change.) 

§51.303. Disclosure of Information. 
(a) (No change.) 

(b) Except as provided in this subchapter, the department will 
disclose, sell, rent or trade the following information, unless the infor-
mation is also confidential customer information or disclosure is oth-
erwise prohibited by law: 

(1) nonrecreational [commercial] customer information; 
and 

(2) magazine customer information. 

(c) (No change.) 

§51.304. Exceptions. 
(a) - (c) (No change.) 

(d) The department may follow industry standards, including, 
but not limited to standards regarding the exclusion or inclusion of 
magazine customer information on a list of magazine customers that 
is rented or sold. [A commercial customer or magazine customer may 
elect to exclude his or her customer information from disclosure. In 
the event that a commercial customer or magazine customer elects to 
exclude his or her customer information from disclosure, his or her cus-
tomer information will be treated as confidential information under this 
subchapter.] 
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♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205052 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 389-4775 

SUBCHAPTER O. ADVISORY COMMITTEES 
DIVISION 1. GENERAL REQUIREMENTS 
31 TAC §51.601 
The amendment is proposed under Parks and Wildlife Code, 
§11.062, which authorizes the chairman of the commission to 
appoint committees to advise the commission on issues under 
its jurisdiction; and Government Code, Chapter 2110, which re-
quires that rules be adopted regarding each state agency advi-
sory committee. 

The proposed amendment affects Parks and Wildlife Code, 
Chapter 11. 

§51.601. General Requirements. 
(a) - (c) (No change.) 

(d) Expiration of advisory committee. Unless expressly pro-
vided in this subchapter or other law, each department advisory com-
mittee will expire on the expiration date established for each advisory 
committee [October 1, 2010]. 

(e) - (m) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205053 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 389-4775 

DIVISION 3. COASTAL FISHERIES 
31 TAC §§51.621 - 51.624 
(Editor's note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of 
the Texas Parks and Wildlife Department or in the Texas Register office, 
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin, 
Texas.) 

The repeals are proposed under Parks and Wildlife Code, 
§11.062, which authorizes the chairman of the commission to 

appoint committees to advise the Commission on issues under 
its jurisdiction; and Government Code, Chapter 2110, which 
requires that rules be adopted regarding each state agency 
advisory committee. 

The proposed repeals affect Parks and Wildlife Code, Chapter 
11 and Government Code, Chapter 2110. 

§51.621. Artificial Reef Advisory Committee (ARAC). 
§51.622. Blue Crab Advisory Committee (BCAC). 
§51.623. Oyster Advisory Committee (OAC). 
§51.624. Shrimp Advisory Committee (SAC). 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205055 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 389-4775 

DIVISION 4. INLAND FISHERIES 
31 TAC §51.632 
(Editor's note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Parks and Wildlife Department or in the Texas Register office, 
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin, 
Texas.) 

The repeal is proposed under Parks and Wildlife Code, §11.062, 
which authorizes the chairman of the commission to appoint 
committees to advise the Commission on issues under its juris-
diction; and Government Code, Chapter 2110, which requires 
that rules be adopted regarding each state agency advisory 
committee. 

The proposed repeal affects Parks and Wildlife Code, Chapter 
11 and Government Code, Chapter 2110. 

§51.632. Texas Rivers Conservation Advisory Board (TRCAB). 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205056 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 389-4775 

DIVISION 5. STATE PARKS 
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♦ ♦ ♦ 

♦ ♦ ♦ 

31 TAC §51.643, §51.644 
(Editor's note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of 
the Texas Parks and Wildlife Department or in the Texas Register office, 
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin, 
Texas.) 

The repeals are proposed under Parks and Wildlife Code, 
§11.062, which authorizes the chairman of the commission to 
appoint committees to advise the Commission on issues under 
its jurisdiction; and Government Code, Chapter 2110, which 
requires that rules be adopted regarding each state agency 
advisory committee. 

The proposed repeals affect Parks and Wildlife Code, Chapter 
11 and Government Code, Chapter 2110. 

§51.643. Historic Sites Advisory Committee (HSAC). 

§51.644. Big Bend Ranch State Park Task Force. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205057 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 389-4775 

DIVISION 7. COMMUNICATIONS 
31 TAC §51.661, §51.662 
(Editor's note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of 
the Texas Parks and Wildlife Department or in the Texas Register office, 
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin, 
Texas.) 

The repeals are proposed under Parks and Wildlife Code, 
§11.062, which authorizes the chairman of the commission to 
appoint committees to advise the Commission on issues under 
its jurisdiction; and Government Code, Chapter 2110, which 
requires that rules be adopted regarding each state agency 
advisory committee. 

The proposed repeals affect Parks and Wildlife Code, Chapter 
11 and Government Code, Chapter 2110. 

§51.661. Expo Advisory Committee (EAC). 

§51.662. Outreach, Interpretation, and Education Advisory Commit-
tee (OIEAC). 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205058 

Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 389-4775 

DIVISION 8. COMMITTEES OF THE 
COMMISSION 
31 TAC §51.673, §51.674 
(Editor's note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of 
the Texas Parks and Wildlife Department or in the Texas Register office, 
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin, 
Texas.) 

The repeals are proposed under Parks and Wildlife Code, 
§11.062, which authorizes the chairman of the commission to 
appoint committees to advise the Commission on issues under 
its jurisdiction; and Government Code, Chapter 2110, which 
requires that rules be adopted regarding each state agency 
advisory committee. 

The proposed repeals affect Parks and Wildlife Code, Chapter 
11 and Government Code, Chapter 2110. 

§51.673. Land Resources Advisory Committee (LRAC). 

§51.674. Aquatic Resources Advisory Committee (ARAC). 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205059 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 389-4775 

♦ ♦ ♦ 

SUBCHAPTER D. EDUCATION 
31 TAC §51.81 
The Texas Parks and Wildlife Department proposes an amend-
ment to §51.81, concerning Mandatory Boater Education. 

In 1997, the 75th Texas Legislature enacted House Bill (H.B.) 
966, which amended Parks and Wildlife Code, Chapter 31 
(commonly referred to as the Texas Water Safety Act) by adding 
§31.109, which required all boat operators born after September 
1, 1984 to successfully complete an approved boater education 
course before operating certain vessels (vessels powered by a 
motor of 10 horsepower or more, windblown vessels of over 14 
feet in length, and personal watercraft) on public waters. H.B. 
966 also amended the Water Safety Act by adding §31.110, 
which stipulated that a person is not required to comply with the 
mandatory boater education requirements of §31.109 if, among 
other things, that person is at least 18 years of age or was 
exempt by rule of the commission. 
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In 2009 the 81st Texas Legislature enacted H.B. 3108, which 
mandated the creation of an advisory panel to "study the current 
state of recreation safety on public waters in Texas and to make 
recommendations to the governor, the lieutenant governor, and 
the speaker of the house of representatives for improving safety." 
In 2010 the advisory panel submitted the required report. In this 
report, the panel found, among other things, that watercraft op-
erator education will help to better prepare the operator to have a 
safe and successful experience on the water, that education will 
improve the safety of all passengers in the craft, and that with 
a more educated operator, passengers will be more directed to 
safety by the informed operator. The panel also recommended 
that the legislature "continue the current Texas mandatory pro-
gram," but "remove the 18 years of age exemption" and "reset 
the born-on-date to September 1, 1993, which permits an ongo-
ing phase-in corresponding to the current 17-year-old cap, and 
avoids significant state expenditures to catch up previously ex-
empted age groups." In addition, the panel recommended that 
the legislature grant authority to the department to "establish an 
integrated temporary free deferral program for liveries, new boat 
sales, and dealer business purposes (show, demonstrate, and 
test)." 

Following the submission of the interim report, the 82nd Texas 
Legislature in 2011 enacted H.B. 1395, which amended several 
provisions of the Water Safety Act. Section 31.109, as amended 
by H.B. 1395, provides that no person born on or after Septem-
ber 1, 1993 may operate a personal watercraft or motorboat pow-
ered by a motor of greater than 15 horsepower, or a windblown 
vessel over 14 feet in length on public waters unless that per-
son possesses evidence of successful completion of a boater 
education course approved by the department or "proof of com-
pletion of the requirements to obtain a vessel operator's license 
issued by the United States Coast Guard." H.B. 1395 also elimi-
nated the exemption from the boater education requirements for 
persons who are at least 18 years of age. Persons born prior 
to September 1, 1993 (generally persons who are older than 19 
year of age as of September 1, 2012) would not be subject to 
the boater education requirements of §31.110. 

H.B. 1395 also amended §31.110 to list five situations in which a 
person who would otherwise be subject to the mandatory boater 
education requirement is not required to comply with the manda-
tory boater education requirements of §31.109. Two of the five 
situations in which a person is exempt from the boater education 
requirements apply only if authorized by a rule enacted by the 
Texas Parks and Wildlife Commission (the Commission). Specif-
ically, a person may be exempt from the boater education re-
quirements if that person is exempt by rules of the commission as 
a customer of a business engaged in renting, showing, demon-
strating, or testing boats, or if that person is otherwise exempt 
by rule of the commission. 

H.B. 1395 also amended §31.110 to require the department by 
rule to establish a boater education deferral program. The boater 
education deferral program must be available at no cost to boat 
dealers, manufacturers, and distributors. Therefore, the pro-
posed rules establish a deferral program and a temporary ex-
emption from the boater education requirements for persons who 
have obtained the boater education deferral, and provide an ex-
emption for persons engaged in showing, testing, or demonstrat-
ing a boat, which will result in an exemption for boat dealers, 
manufacturers, and distributors. 

The proposed amendment would establish a one-time, 15-con-
secutive-day (from the day of purchase through midnight of the 

fifteenth day following purchase) deferral of the boater educa-
tion requirements of Parks and Wildlife Code, §31.109 (regard-
ing mandatory boater education), available for a fee of $10, to 
persons who are 18 years of age or older. The proposed rule-
making to establish the fee is published elsewhere in this issue 
of the Texas Register. The department intends to make the de-
ferral available for purchase through the department's license 
sales system. As a result, a deferral could be purchased at any 
of approximately 1,700 locations statewide or through the TPWD 
website (www.tpwd.state.tx.us). In addition, a deferral could be 
purchased by telephone during business hours or at any time via 
the department's website. 

In developing the proposed rule, the department considered that 
the word "deferral" means a delay or postponement, as opposed 
to an exemption. The panel recommendation also referenced a 
"temporary" deferral program. In addition, the department con-
sidered that the purpose of boater education is to make pub-
lic waters safer for all persons who use them. On that basis, 
the department is proposing a boater education deferral that is a 
one-time opportunity that will extend for no more than 15 days. 
The proposal is designed to provide a deferral program while 
also preserving the public safety benefits of boater education. 

The proposed amendment would make the deferral available 
only to persons who are 18 years of age or older. The age re-
quirement is intended to provide for a minimum level of maturity 
for persons who obtain the boater education deferral. A person 
who is 18 years of age is considered an adult for most purposes. 

Additionally, the proposed amendment would prohibit a person 
who has purchased a boater-education deferral from supervising 
the operation of a vessel by another person. Under Parks and 
Wildlife Code, §31.110(2), a person who meets certain criteria 
may supervise another person who has not completed boater 
education. The department does not believe that a person who 
is required to complete boater education, but is authorized to 
operate a vessel as a result of the deferral, should be allowed to 
supervise another operator. 

The proposed amendment also provides an exception from the 
mandatory boater education requirement for persons on a vessel 
that is being shown, tested, or demonstrated under a dealer's, 
distributor's, or manufacturer's license. As noted above, Parks 
and Wildlife Code, §31.110(a)(4) provides that a person may 
be exempt from the boater education requirements if that per-
son is exempt by rule of the commission as a customer of a 
business engaged in renting, showing, demonstrating, or test-
ing boats. Under the proposed rule, a person who is renting a 
boat would not be exempt from the boater education require-
ments, but would be able to purchase a deferral. However, un-
der the proposed rule, a person who is a customer of a business 
engaged in showing, demonstrating, or testing boats would be 
exempt from the mandatory boater education requirements. 

Parks and Wildlife Code, §31.041(d) provides for the use of the 
license of a boat dealer, distributor and/or manufacturer when 
showing, demonstrating or testing a boat. Since a customer of 
a business who is showing, testing or demonstrating a boat is 
generally under the supervision of a representative of the dealer, 
distributor or manufacturer, there are fewer safety concerns. De-
partment boating accident records indicate that during the period 
from 2007 to the current time, there were 12 accidents involving 
vessels with an "AA" registration. (Vessels being shown, tested, 
or demonstrated have a special registration, which is also valid 
for 15 days following the sale of a vessel by a dealer.) These 
12 accidents resulted in 13 injuries and one fatality. The de-
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partment has determined that because of the low accident rate, 
customers involved in the show, test, or demonstration of boats 
should therefore be exempt from boater education requirements 
while engaged in those activities. 

The proposed rule requires all persons other than those involved 
in the show, test, or demonstration of vessels to either complete 
the mandatory boater education course or obtain the one-time 
deferral. This includes persons who rent vessels from a vessel 
livery. The department has determined, based on water safety 
data, that to be consistent with the legislative directive to im-
prove boating safety, it is necessary to require persons who rent 
vessels to either have obtained boater education certification or 
the one-time boater education deferral. There are 602,729 reg-
istered vessels in Texas, 940 of which are registered as livery 
(rental) vessels; therefore, rental vessels comprise .155% of all 
registered vessels in the state. Boating safety statistics indicate 
that during the period from 2007 to the current time, rented ves-
sels were involved in 263 of 1220 (22%) of reported boating ac-
cidents, 126 of 665 (19%) of reported accident-related injuries, 
and 11 of 225 (5%) of boating-accident fatalities. Department 
statistics for the last five years also indicate that out of 263 boat-
ing accidents involving rented vessels, only three (1%) involved 
operators who had completed a department-approved boating 
education class. Although Parks and Wildlife Code, §31.111, re-
quires vessel liveries to provide some safety instruction to cus-
tomers (to include the provisions of the Water Safety Act, the 
operational characteristics of the rented vessel, and boating reg-
ulations that apply in the area where the rented or leased vessel 
will be operated), the department concludes that requiring per-
sons who rent vessels to either complete a department-approved 
boater education class or obtain the proposed deferral would re-
sult in increased water safety. The proposed 15-day duration of 
the boater education deferral will cover the period of a standard 
two-week vacation and is also consistent with the time frame for 
a person to transfer the registration of a boat purchased from a 
dealer, distributor, or manufacturer. 

Mr. Tim Spice, Boater Education Coordinator, has determined 
that for each of the first five years that the rule as proposed is in 
effect, there will be fiscal implications to state government as a 
result of enforcing or administering the rule. Those implications 
will be positive for the state, since the proposed rule in conjunc-
tion with the proposed rulemaking to establish the fee, published 
elsewhere in this issue of the Texas Register, requires anyone 
who wishes to obtain a boater education deferral to purchase it 
at a cost of $10. The $10 fee amount was selected because it 
is identical to the fee amount for hunter education deferral pro-
vided in 31 TAC §53.50(b)(2). 

Since the boater education deferral program is a new program, 
the department is unable to accurately predict the number of per-
sons who will purchase the boater education deferral in each of 
the next five years. As a result, the department is unable to accu-
rately predict the revenue increase associated with the proposed 
rule. Over the previous five fiscal years (FY7-FY11), between 
8,200 and 10,900 persons per year have taken boater educa-
tion courses in Texas, with a five-year average of 9,573 persons 
per year. Not all persons who took boater education courses 
were required to take the courses in order to operate a vessel. 
Also, not all persons who took boater education courses would 
be eligible for the deferral. 

By comparison, the hunter education deferral has been available 
since 2004. During that period, the number of persons who have 
obtained the hunter education deferral represents about 34% of 

the persons who have taken hunter education. Applying that ra-
tio to the average number of person who have taken boater ed-
ucation (34% of 9,573), would result in an estimate of 3,255. If 
3,255 persons obtain a boater education deferral at a cost of $10 
each, the total revenue to the state would be $32,550. However, 
as noted above, it is impossible to accurately predict the number 
of persons who will obtain a boater education deferral. A num-
ber of factors may also influence this number, including but not 
limited to weather conditions. 

There will be no fiscal implications for other units of state or local 
government. 

Mr. Spice also has determined that for each of the first five years 
the rule as proposed is in effect, the public benefit anticipated as 
a result of enforcing or administering the rule as proposed will be 
rules that are in compliance with the requirements of Parks and 
Wildlife Code. 

There will be an adverse economic effect on persons required to 
comply with the rule as proposed; namely, the fee of $10 for the 
purchase of a boater education deferral. 

Under the provisions of Government Code, Chapter 2006, a 
state agency must prepare an economic impact statement and a 
regulatory flexibility analysis for a rule that may have an adverse 
economic effect on small businesses and micro-businesses. As 
required by Government Code, §2006.002(g), the Office of the 
Attorney General has prepared guidelines to assist state agen-
cies in determining a proposed rule's potential adverse economic 
impact on small businesses. Those guidelines state that an 
agency need only consider a proposed rule's "direct adverse 
economic impacts" to small businesses and micro-businesses to 
determine if any further analysis is required. For that purpose, 
the department considers "direct economic impact" to mean a 
requirement that would directly impose recordkeeping or report-
ing requirements; impose taxes or fees; result in lost sales or 
profits; adversely affect market competition; or require the pur-
chase or modification of equipment or services. The proposal 
impacts individuals who may wish to operate a motor boat or 
personal water craft, but would not have a direct impact on small 
or microbusinesses, although businesses that sell or rent mo-
tor boats and personal watercraft could see an indirect positive 
impact since the proposal could result in more persons being 
eligible to operate vessels. Since the proposed rule does not 
directly affect small businesses or microbusinesses, the depart-
ment has determined that the proposed amendment will not im-
pose any direct adverse economic effects on small businesses 
or microbusinesses. Accordingly, the department has not pre-
pared a regulatory flexibility analysis under Government Code, 
Chapter 2006. There will be no fiscal implications for persons 
required to comply with the rule as proposed. 

The department has not drafted a local employment impact 
statement under the Administrative Procedure Act, §2001.022, 
as the agency has determined that the rule as proposed will not 
impact local economies. 

The department has determined that there will not be a taking of 
private real property, as defined by Government Code, Chapter 
2007, as a result of the proposed rule. 

Comments on the proposed rules may be submitted to Tim 
Spice, Texas Parks and Wildlife Department, 4200 Smith 
School Road, Austin, Texas 78744; (512) 389-8141 (e-mail: 
tim.spice@tpwd.state.tx.us). 
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The amendment is proposed under the authority of Parks and 
Wildlife Code, §11.027, which authorizes the commission to by 
rule establish and provide for the collection of a fee to cover costs 
associated with the review of an application for a permit required 
by the code, and §31.110, which requires the commission to es-
tablish a boater education deferral program by rule and allows 
the commission to exempt from the boater education require-
ment a customer of a business engaged in testing, showing, or 
demonstrating boats. 

The proposed amendment affects Parks and Wildlife Code, 
Chapters 11 and 31. 

§51.81. Mandatory Boater Education. 
(a) - (g) (No change.) 

(h) A person 18 years of age or older may obtain a one-time 
deferral from the boater-education requirements of Parks and Wildlife 
Code, §31.109, after paying the fee established in §53.50 of this title 
(relating to Training and Certification Fees) to the department. 

(1) A deferral under this subsection does not authorize any 
person to supervise the operation of a vessel by any other person. 

(2) A boater education deferral is valid for 15 consecutive 
days beginning on the date of purchase and ending at midnight of the 
15th day following purchase. 

(i) A person engaged in showing, testing, or demonstrating 
boats under Parks and Wildlife Code, §31.041(d), is exempt from the 
boater education course requirement while showing, testing, or demon-
strating a boat. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205046 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 389-4775 

♦ ♦ ♦ 

SUBCHAPTER P. OFFICIAL CORPORATE 
PARTNERS 
31 TAC §51.701, §51.704 
The Texas Parks and Wildlife Department proposes amend-
ments to §51.701 and §51.704, concerning Official Corporate 
Partners. House Bill 1300 (HB 1300), enacted by the 82nd 
Texas Legislature, amended Parks and Wildlife Code, Chapter 
11, by adding Subchapter J-1 to address the use of private 
contributions, partnerships, licensing and commercial adver-
tising to provide additional funding for department programs, 
projects, and sites. Parks and Wildlife Code, §11.225, as added 
by HB 1300, requires the Texas Parks and Wildlife Commission 
(commission) to adopt rules to implement the provisions of 
Subchapter J-1, including rules that establish guidelines or best 
practices for official corporate partners. 

Earlier this year, the commission adopted 31 TAC §§51.700 -
51.704 to implement HB 1300. The rules went into effect in May 

2012. On July 24, 2012, in accordance with the rules, the de-
partment issued a Request for Proposals (RFP) to solicit pro-
posals from commercial entities seeking to be designated as 
department-wide official corporate partners (OCP-Ds). The de-
partment notified more than 3,000 companies and publicized the 
issuance of the RFP through a press release and a number of 
interviews with various media outlets. The deadline for response 
to the RFP was August 30, 2012. In spite of the department's ef-
forts to generate interest, the department received no proposals 
in response to the RFP. 

However, the department continues to receive inquiries from 
commercial entities wishing to engage in joint promotions or 
other arrangements to provide much needed financial support 
to the department. Such support may involve the licensing 
of department brands or designation as an official corporate 
sponsor. Current §51.701 requires that the OCP-D designation 
be awarded through a competitive process. Similarly, current 
§51.704 requires that the opportunity to license department 
brands be awarded through a competitive process. To enable 
the department to take full advantage of potential opportunities, 
the department proposes to amend §51.701 and §51.704 to 
allow the department's executive director or designee to waive 
the competitive process requirement for the designation of an 
OCP-D and for the licensing of department brands when such 
waiver is determined to be in the best interest of the department. 

The proposed amendment to §51.701(a) would provide that "ex-
cept as otherwise provided" in the rules, OCP-Ds will be selected 
through a fair and competitive process. The proposed amend-
ment goes on to authorize the department's executive director to 
waive the competitive process requirement for designation of an 
OCP-D if such a waiver is determined to be in the best interest of 
the department. Although the department continues to believe 
that the OCP-D designation should be reserved for companies 
offering a significant financial benefit to the department, the re-
cent lack of responses to the department's RFP suggests that a 
means other than a competitive RFP process may be a more ap-
propriate means of selecting an OCP-D in some circumstances. 

The proposed amendment to §51.704(c) would provide that "ex-
cept as otherwise provided" in the rules, the department will use 
a competitive process to award the licensing rights for one or 
more department's brands. In addition, the proposed amend-
ment authorizes the department's executive director to waive the 
competitive process requirement for awarding licensing rights. 
Although the use of a competitive process may continue to be 
an appropriate mechanism for awarding the right to license de-
partment brands in some circumstances, the amendment would 
provide additional flexibility when the award of licensing rights 
would be in the department's best interest. 

Darcy Bontempo, Director of Marketing Services, has deter-
mined that for each of the first five years that the rules as 
proposed are in effect, there will be fiscal implications to state 
government as a result of enforcing or administering the rules. 
Those implications are expected to be positive, since the pur-
pose of the rules is to enhance fundraising activities; however, 
there is no historical data upon which to base an estimate. 

There will be no fiscal implications for other units of state or local 
government as a result of enforcing or administering the rules. 

Ms. Bontempo also has determined that for each of the first 
five years the rules as proposed are in effect, the public ben-
efit anticipated as a result of enforcing or administering the rules 
as proposed will be the enhancement of the department's abil-
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ity to raise funds to provide and maintain department programs, 
projects, and sites. 

Under the provisions of Government Code, Chapter 2006, a 
state agency must prepare an economic impact statement and a 
regulatory flexibility analysis for a rule that may have an adverse 
economic affect on small businesses and micro-businesses. As 
required by Government Code, §2006.002(g), the Office of the 
Attorney General has prepared guidelines to assist state agen-
cies in determining a proposed rule's potential adverse economic 
impact on small businesses. Those guidelines state that an 
agency need only consider a proposed rule's "direct adverse 
economic impacts" to small businesses and micro-businesses to 
determine if any further analysis is required. For that purpose, 
commission considers "direct economic impact" to mean a re-
quirement that would directly impose recordkeeping or reporting 
requirements; impose taxes or fees; result in lost sales or profits; 
adversely affect market competition; or require the purchase or 
modification of equipment or services. 

The department has determined that there will be no adverse 
economic effects on small businesses, microbusinesses, or per-
sons required to comply with the rules as proposed. The rules 
set forth the guidelines for the selection of official corporate spon-
sors. The rules as proposed do not require any person or entity 
be an official corporate sponsor of the department, and any re-
lationship between a person or entity and the department under 
the proposed rules would be strictly voluntary and set forth by 
contract. Accordingly, the department has not prepared a regu-
latory flexibility analysis under Government Code, Chapter 2006. 

The department has not drafted a local employment impact 
statement under the Administrative Procedure Act, §2001.022, 
as the agency has determined that the rules as proposed will 
not impact local economies. 

The department has determined that Government Code, 
§2001.0225 (Regulatory Analysis of Major Environmental 
Rules), does not apply to the proposed rules. 

The department has determined that there will not be a taking of 
private real property, as defined by Government Code, Chapter 
2007, as a result of the proposed rules. 

Comments on the proposed rules may be submitted to Ms. 
Darcy Bontempo, Texas Parks and Wildlife Department, 4200 
Smith School Road, Austin, Texas 78744; (512) 389-4574 
(e-mail: darcy.bontempo@tpwd.state.tx.us). 

The amendments are proposed under the authority of Parks and 
Wildlife Code, §11.225, as added by House Bill 1300, enacted 
by the 82nd Texas Legislature, Regular Session (2011), which 
requires the commission to adopt rules to implement the provi-
sions of Parks and Wildlife Code, Chapter 11, Subchapter J-1, 
and under Parks and Wildlife Code, §13.303, as added by House 
Bill 1300, enacted by the 82nd Texas Legislature, Regular Ses-
sion (2011), which requires the commission to adopt rules to pro-
hibit inappropriate commercial advertising in state parks, natural 
areas, historic sites, or other sites under the jurisdiction of the 
department. 

The proposed amendments affect Parks and Wildlife Code, 
Chapter 11. 

§51.701. Designation of OCPs. 
(a) Except as otherwise provided herein, [All] OCP-Ds shall 

be selected through a fair and competitive process that takes into con-
sideration the amount of support being offered and the needs of the de-
partment. Provided, however, the department's executive director, or 

designee may waive competitive process requirement if such a waiver 
is in the best interest of the department. 

(b) - (n) (No change.) 

§51.704. Licensing of the Department Brands. 

(a) - (b) (No change.) 

(c) Except as otherwise provided herein, the [The] department 
shall use a competitive process to award the licensing rights for one or 
more department's brands. Provided, however, the department's exec-
utive director, or designee may waive competitive process requirement 
if such a waiver is in the best interest of the department. 

(d) - (g) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205060 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 389-4775 

CHAPTER 53. FINANCE 
SUBCHAPTER A. FEES 
DIVISION 3. TRAINING AND CERTIFICA-
TION FEES 
31 TAC §53.50 
The Texas Parks and Wildlife Department proposes an amend-
ment to §53.50, concerning Training and Certification Fees. The 
proposed amendment would establish a fee of $10 for a one-time 
deferral of boater education course requirements. 

Under Parks and Wildlife Code, §31.109, no person born on or 
after September 1, 1993 may operate a personal watercraft or 
motorboat powered by a motor of greater than 15 horsepower 
or a windblown vessel over 14 feet in length on public waters 
unless that person possesses evidence of successful comple-
tion of a boater education course approved by the department 
or "proof of completion of the requirements to obtain a vessel 
operator's license issued by the United States Coast Guard." 
Under the provisions of House Bill 1395, enacted by the 82nd 
Texas Legislature, Regular Session (2011), Parks and Wildlife 
Code, §31.110 was amended to require the department to es-
tablish a boater education deferral program by rule. The pro-
posed rulemaking to establish the boater education deferral pro-
gram, published elsewhere in this issue of the Texas Register, 
would allow a person to purchase a deferral of boater education 
requirements. This proposed amendment would establish the 
fee of $10 for the deferral. The department intends to make the 
deferral available for purchase through the department's license 
sales system. As a result, a deferral could be purchased at any of 
approximately 1,700 locations statewide, or through the TPWD 
website (www.tpwd.state.tx.us). In addition, a deferral could be 
purchased by telephone during business hours. 
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Tim Spice, Boater Education Coordinator, has determined that 
for each of the first five years that the rule as proposed is in ef-
fect, there will be fiscal implications to state government as a 
result of enforcing or administering the rule. Those implications 
will be positive for the state, since the proposed rule in conjunc-
tion with the proposed rulemaking to establish the deferral op-
tion, published elsewhere in this issue of the Texas Register, 
requires anyone who wishes to obtain a boater education de-
ferral to purchase it at a cost of $10. The $10 fee amount was 
selected because it is identical to the fee amount for hunter ed-
ucation deferral provided in subsection (b)(2). In addition, a fee 
in the amount of $10 is a minimal fee to cover department costs 
in administering the boater education deferral program. 

Since the boater education deferral program is a new program, 
the department is unable to accurately predict the number of per-
sons who will purchase the boater education deferral in each of 
the next five years. As a result, the department is unable to accu-
rately predict the revenue increase associated with the proposed 
rule. Over the previous five fiscal years (FY7-FY11), between 
8,200 and 10,900 persons per year have taken boater educa-
tion courses in Texas, with a five-year average of 9,573 persons 
per year. Not all persons who took boater education courses 
were required to take the courses in order to operate a vessel. 
Also, not all persons who took boater education courses would 
be eligible for the deferral. 

By comparison, the hunter education deferral has been available 
since 2004. During that period, the number of persons who have 
obtained the hunter education deferral represents about 34% of 
the persons who have taken hunter education. Applying that 
ratio to the average number of person who have taken boater 
education (34% of 9,573), would result in an estimate of 3,255. 
If 3,255 persons obtain a boater education deferral at a cost of 
$10/each, the total revenue to the state would be $32,550. How-
ever, as noted above, it is impossible to accurately predict the 
number of persons who will obtain a boater education deferral. 
A number of factors may also influence this number, including 
but not limited to weather conditions. 

There will be no fiscal implications for other units of state or local 
government. 

Mr. Spice also has determined that for each of the first five years 
the rule as proposed is in effect, the public benefit anticipated as 
a result of enforcing or administering the rule as proposed will 
be accurate rules with respect to fee amounts. 

There will be an adverse economic effect on persons required to 
comply with the rule as proposed; namely, the fee of $10 for the 
purchase of a boater education deferral. 

Under the provisions of Government Code, Chapter 2006, a 
state agency must prepare an economic impact statement and a 
regulatory flexibility analysis for a rule that may have an adverse 
economic effect on small businesses and micro-businesses. As 
required by Government Code, §2006.002(g), the Office of the 
Attorney General has prepared guidelines to assist state agen-
cies in determining a proposed rule's potential adverse economic 
impact on small businesses. Those guidelines state that an 
agency need only consider a proposed rule's "direct adverse 
economic impacts" to small businesses and micro-businesses to 
determine if any further analysis is required. For that purpose, 
the department considers "direct economic impact" to mean a re-
quirement that would directly impose recordkeeping or reporting 
requirements; impose taxes or fees; result in lost sales or prof-
its; adversely affect market competition; or require the purchase 

or modification of equipment or services. The proposal impacts 
individuals who may wish to operate a motor boat or personal 
water craft, but would not have a direct impact on small or mi-
crobusinesses, although businesses that sell or rent motor boats 
and personal watercraft could see an indirect positive since the 
proposal could result in more persons being eligible to operate 
vessels. Since the proposed rule does not adversely affect small 
businesses or microbusinesses, the department has determined 
that the proposed amendment will not impose any direct adverse 
economic effects on small businesses or micro-businesses. Ac-
cordingly, the department has not prepared a regulatory flexibility 
analysis under Government Code, Chapter 2006. There will be 
no fiscal implications for persons required to comply with the rule 
as proposed. 

The department has not drafted a local employment impact 
statement under the Administrative Procedure Act, §2001.022, 
as the agency has determined that the rule as proposed will not 
impact local economies. 

The department has determined that there will not be a taking of 
private real property, as defined by Government Code, Chapter 
2007, as a result of the proposed rule. 

Comments on the proposed rule may be submitted to Tim 
Spice, Texas Parks and Wildlife Department, 4200 Smith 
School Road, Austin, Texas 78744; (512) 389-8141 (e-mail: 
tim.spice@tpwd.state.tx.us). 

The amendment is proposed under the authority of Parks and 
Wildlife Code, §11.027, which authorizes the commission to by 
rule establish and provide for the collection of a fee to cover costs 
associated with the review of an application for a permit required 
by the code, and §31.110, which requires the commission to es-
tablish a boater education deferral program by rule. 

The proposed amendment affects Parks and Wildlife Code, 
Chapter 11 and Chapter 31. 

§53.50. Training and Certification Fees. 
(a) - (b) (No change.) 

(c) Boater education fees. 

(1) - (5) (No change.) 

(6) The fee for obtaining a boater education deferral is $10. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205047 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 389-4775 

CHAPTER 57. FISHERIES 
SUBCHAPTER N. STATEWIDE RECRE-
ATIONAL AND COMMERCIAL FISHING 
PROCLAMATION 
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DIVISION 1. GENERAL PROVISIONS 
31 TAC §57.972 
The Texas Parks and Wildlife Department proposes an amend-
ment to §57.972, concerning General Rules. The proposed 
amendment would add Lake Ray Roberts and Lake Lewisville 
to the list of water bodies where special regulations intended to 
control the spread of zebra mussels (Dreissena polymorpha) 
are in effect. 

The zebra mussel is a small, non-native mussel originally found 
in Eurasia. It has spread throughout Europe, where it is consid-
ered to be a major environmental and industrial menace. The 
animal appeared in North America in the late 1980s and within 
ten years had colonized in all five Great Lakes and the Missis-
sippi, Tennessee, Hudson, and Ohio river basins. Since then, 
they have spread to additional lakes and river systems. 

Zebra mussels live and feed in many different aquatic habitats, 
breed prolifically, and cannot be controlled by natural preda-
tors. Adult zebra mussels colonize all types of living and non-liv-
ing surfaces including boats, water-intake pipes, buoys, docks, 
piers, plants, and slow-moving animals such as native clams, 
crayfish, and turtles. The U.S. Fish and Wildlife Service has es-
timated the potential economic impact of zebra mussels to be in 
the billions of dollars. 

Zebra mussels affect natural ecosystems both directly and indi-
rectly. The greatest direct impact relates to the mussel's feeding 
behavior. Zebra mussels are filter feeders and each mussel can 
process up to one liter of water per day. During this process, par-
ticles in the water column are removed and either eaten by the 
mussels or coated in mucus and ejected. Unfortunately, the ma-
terial removed from the water consists of other live animals and 
algae that supply food for larval fish and other invertebrates. In 
response to this changing food supply, indigenous populations of 
some animals decline and food webs are disturbed or eliminated. 
Once zebra mussels become established in a water body, they 
are impossible to eradicate with the technology available today. 

What makes zebra mussels particularly difficult to control is 
that they have a free-floating, microscopic larval stage called a 
veliger. Because young zebra mussels are so small, they are 
spread easily by water currents and can drift for miles before 
settling. After settling, the mussels attach to hard objects and 
remain stationary as they grow. They often attach to objects 
involved in human activities, such as boats and boat trailers, 
and are inadvertently moved from one water body to another 
by people. Any water collected from waterbodies where zebra 
mussels are present could contain veligers; thus, water trans-
ported from waterbodies with known zebra mussel populations 
is a vector for the spread of zebra mussels. 

The department earlier this year amended §57.972 to imple-
ment special regulations to control the spread of zebra mus-
sels from the Red River and Lake Lavon. The adopted amend-
ment appeared in the May 11, 2012, issue of the Texas Register 
(37 TexReg 3602). Zebra mussels were confirmed in Lake Ray 
Roberts on July 17, 2012 and in the Elm Fork of the Trinity River 
upstream of Lake Lewisville on July 18, 2012. On July 30, 2012, 
the department filed an emergency rule to rule to address the 
discovery of zebra mussels in Lake Ray Roberts and the Elm 
Fork of the Trinity River. The emergency rule added those water 
bodies to the applicability of existing rules to control the spread 
of zebra mussels. The proposed amendment would supplant the 
emergency rule on a permanent basis. 

Under ordinary circumstances, the department would consider 
any person in possession of zebra mussels (including veligers) 
to be in violation of Chapter 57, Subchapter A, which prohibits 
the possession of exotic aquatic shellfish, including zebra mus-
sels. The proposed amendment would provide that the depart-
ment will not consider a person in possession of veligers to be 
in violation of the exotic species rules, provided all live wells, 
bilges, and other receptacles or systems capable of retaining or 
holding water as a consequence of being immersed in a water-
body have been completely drained prior to the use of a public 
roadway. The proposed amendment also would provide that a 
person traveling on a public roadway via the most direct route to 
another access point located on the same body of water would 
not be required to drain or empty water. 

Ken Kurzawski, Program Director for Regulations and Informa-
tion in the Inland Fisheries Division, has determined that for each 
of the first five years that the proposed rule is in effect there will 
be no fiscal implications for the department as a result of enforc-
ing or administering the rule. 

Mr. Kurzawski also has determined that for each of the first five 
years that the proposed rule is in effect, the public benefit antici-
pated as a result of enforcing or administering the proposed rule 
will be the protection of an important ecosystem enjoyed by the 
public. 

Under the provisions of Government Code, Chapter 2006, a 
state agency must prepare an economic impact statement and 
a regulatory flexibility analysis for a rule that may have an ad-
verse economic effect affect on small businesses and micro-
businesses. As required by Government Code, §2006.002(g), 
the Office of the Attorney General has prepared guidelines to 
assist state agencies in determining a proposed rule's potential 
adverse economic impact on small businesses. Those guide-
lines state that an agency need only consider a proposed rule's 
"direct adverse economic impacts" to small businesses and mi-
cro-businesses to determine if any further analysis is required. 
For that purpose, the department considers "direct economic im-
pact" to mean a requirement that would directly impose record-
keeping or reporting requirements; impose taxes or fees; result 
in lost sales or profits; adversely affect market competition; or 
require the purchase or modification of equipment or services. 
The department has determined that there will be no adverse 
economic impacts on small businesses or micro-businesses as 
a result of the proposed rule. Accordingly, the department has 
not prepared a regulatory flexibility analysis under Government 
Code, Chapter 2006. 

The proposed rule will not result in negative economic impacts 
to persons required to comply. 

The department has not drafted a local employment impact 
statement under the Administrative Procedure Act, §2001.022, 
as the agency has determined that the rule as proposed will not 
impact local economies. 

The department has determined that Texas Government Code, 
§2001.0225 (Regulatory Analysis of Major Environmental 
Rules), does not apply to the proposed rule. 

The department has determined that there will not be a taking of 
private real property, as defined by Government Code, Chapter 
2007, as a result of the proposed rule, as the rule would not affect 
private real property. 

Comments on the proposed rule may be submitted to Ken Kurza-
wski, Texas Parks and Wildlife Department, 4200 Smith School 
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Road, Austin, Texas 78744; (512) 389-4591 (e-mail: ken.kurza-
wski@tpwd.state.tx.us). 

The amendment is proposed under Parks and Wildlife Code, 
§66.007, which prohibits the possession or placement into pub-
lic waters of exotic fish or shellfish except as authorized by rule 
or permit issued by the department. 

The proposed amendment affects Parks and Wildlife Code, 
Chapter 66. 

§57.972. General Rules. 

(a) - (j) (No change.) 

(k) A person who leaves a water body listed in this subsection 
while in possession of a harmful or potentially harmful species listed 
in §57.111 of this title (relating to Definitions) that is invisible to the 
unaided human eye is not in violation of §57.112 of this title (relating 
to General Rules), provided that: 

(1) all live wells, bilges, and other similar receptacles and 
systems that are capable of retaining or holding water as a consequence 
of being immersed in a water body have been drained prior to the use 
of a public roadway; or 

(2) the person is travelling on a public roadway via the most 
direct route to another access point located on the same body of water. 

(3) This subsection applies to the following bodies of wa-
ter: 

(A) the Red River from the I-44 bridge in Wichita 
County to the Texas/Arkansas border, including the Texas waters of 
Lake Texoma; [and] 

(B) Lake Lavon; and[.] 

(C) all impounded and tributary waters of the Elm 
Fork of the Trinity River above the Lewisville Dam, including Lake 
Lewisville and Lake Ray Roberts. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205061 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 389-4775 

CHAPTER 61. DESIGN AND CONSTRUCTION 
SUBCHAPTER A. CONTRACTS FOR PUBLIC 
WORKS 
The Texas Parks and Wildlife Department proposes the repeal 
of §§61.21 - 61.26 and new §61.21, concerning Contracts for 
Public Works. The proposed repeal and new section are a result 
of the department's review of its regulations under the provisions 
of Government Code, §2001.039, which requires a state agency 
to review each of its regulations no less frequently than every 
four years and to re-adopt, adopt with changes, or repeal each 
rule as a result of the review. 

Under Parks and Wildlife Code, §11.0171, the executive director 
or executive director's designee may negotiate, contract, or en-
ter an agreement relating to a project of the department, includ-
ing professional services agreements relating to a department 
project, consistent with Subchapter A, Chapter 2254, Govern-
ment Code (the Professional Services Procurement Act). Sec-
tion 11.0171 also requires the commission to adopt by rule poli-
cies and procedures consistent with applicable state procure-
ment practices for soliciting and awarding contracts. 

In reviewing Chapter 61, Design and Construction, the depart-
ment determined that the existing rules governing construction 
contracts do not reflect all of the options for modern construction 
contract award and management. In addition, the current rules 
contain provisions that are more appropriately addressed in so-
licitation documents, such as a request for proposals. There-
fore, the department proposes to replace the existing rules with 
a single, flexible regulation that enables the department to deal 
effectively with the multiplicity of possible conditions and circum-
stances affecting the various construction projects undertaken 
by the department. 

Proposed new §61.21(a) would require the department to solicit, 
evaluate, negotiate, select, and award contracts for construction 
projects by means of a fair and impartial method, including but 
not limited to competitive bidding, competitive sealed proposal, 
construction manager-agent, construction manager-at-risk, de-
sign-build method, and single source. 

Proposed new §61.21(b) would require the department to en-
sure that any method used to solicit, evaluate, select, and award 
a contract for construction results in the best value for the de-
partment. In addition to the obvious importance of ensuring that 
construction contracting occur in compliance with state law and 
by means of a fair and impartial process, the department be-
lieves it is important that the proposed regulation acknowledge 
that as a public agency, the department's goal in all cases is to 
make sure that the interest of the people of the state is served by 
striving to obtain the best value when contracting for construc-
tion. 

Ms. Teresa Rodgers-Curtis, Contracting Branch Manager, Infra-
structure Division, has determined that for each of the first five 
years that the rule as proposed is in effect, there will be no fiscal 
implications to state and local governments as a result of enforc-
ing or administering the rule. 

Ms. Rodgers-Curtis also has determined that for each of the 
first five years the rule as proposed is in effect, the public benefit 
anticipated as a result of enforcing or administering the rule as 
proposed will be rules that enable the department to contract for 
construction projects in the quickest, most effective, and most 
economical manner. 

There will be no adverse economic effect on persons required to 
comply with the rule as proposed. 

Under the provisions of Government Code, Chapter 2006, a 
state agency must prepare an economic impact statement and a 
regulatory flexibility analysis for a rule that may have an adverse 
economic effect on small businesses and micro-businesses. As 
required by Government Code, §2006.002(g), the Office of the 
Attorney General has prepared guidelines to assist state agen-
cies in determining a proposed rule's potential adverse economic 
impact on small businesses. Those guidelines state that an 
agency need only consider a proposed rule's "direct adverse 
economic impacts" to small businesses and micro-businesses to 
determine if any further analysis is required. For that purpose, 

37 TexReg 7954 October 5, 2012 Texas Register 

mailto:wski@tpwd.state.tx.us


♦ ♦ ♦ 

♦ ♦ ♦ 

the department considers "direct economic impact" to mean a re-
quirement that would directly impose recordkeeping or reporting 
requirements; impose taxes or fees; result in lost sales or profits; 
adversely affect market competition; or require the purchase or 
modification of equipment or services. Since the proposed rule 
does not impose any direct adverse economic effects on small 
businesses or micro-businesses, the department has not pre-
pared a regulatory flexibility analysis under Government Code, 
Chapter 2006. 

The department has not drafted a local employment impact 
statement under the Administrative Procedure Act, §2001.022, 
as the agency has determined that the rule as proposed will not 
impact local economies. 

The department has determined that there will not be a taking of 
private real property, as defined by Government Code, Chapter 
2007, as a result of the proposed rule. 

Comments on the proposed rule may be submitted to Robert 
Macdonald, Texas Parks and Wildlife Department, 4200 Smith 
School Road, Austin, Texas 78744; (512) 389-4775 (e-mail: 
robert.macdonald@tpwd.state.tx.us). 

31 TAC §§61.21 - 61.26 
(Editor's note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of 
the Texas Parks and Wildlife Department or in the Texas Register office, 
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin, 
Texas.) 

The repeals are proposed under the authority of Parks and 
Wildlife Code, §11.0171, which requires the commission to 
adopt by rule policies and procedures consistent with appli-
cable state procurement practices for soliciting and awarding 
contracts. 

The proposed repeals affect Parks and Wildlife Code, Chapter 
11. 

§61.21. General. 

§61.22. Soliciting Bids. 

§61.23. Submission and Receipts of Bids. 

§61.24. Award of Bids. 

§61.25. Solicitation, Evaluation, and Selection of Proposals. 

§61.26. Award in Response to Proposals. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205062 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 389-4775 

31 TAC §61.21 

The new rule is proposed under the authority of Parks and 
Wildlife Code, §11.0171, which requires the commission to 
adopt by rule policies and procedures consistent with appli-
cable state procurement practices for soliciting and awarding 
contracts. 

The proposed new rule affects Parks and Wildlife Code, Chapter 
11. 

§61.21. Contracts for Public Works. 
(a) The department shall solicit, evaluate, negotiate, select, 

and award contracts for construction projects by means of a fair and 
impartial method, including but not limited to: 

(1) competitive bidding; 

(2) competitive sealed proposal; 

(3) construction manager-agent; 

(4) construction manager-at-risk; 

(5) design-build method; and 

(6) single source. 

(b) The department shall ensure that any method used to so-
licit, evaluate, select, and award a contract for construction results in 
the best value for the department. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205063 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 389-4775 

CHAPTER 65. WILDLIFE 
SUBCHAPTER B. DISEASE DETECTION AND 
RESPONSE 
DIVISION 1. CHRONIC WASTING DISEASE 
(CWD) 
31 TAC §§65.80 - 65.88 
The Texas Parks and Wildlife Department (the department) pro-
poses new §§65.80 - 65.88, concerning Chronic Wasting Dis-
ease. The proposed new rules, if adopted, will be in new Sub-
chapter B, concerning Disease Detection and Response, within 
Chapter 65. On July 10, 2012, the department confirmed the first 
known cases of wildlife infected with Chronic Wasting Disease 
(CWD) in Texas. Texas now joins 20 other states and two Cana-
dian provinces where CWD has been detected in free-ranging or 
captive environments. The proposed new rules are a result of co-
operation between the department and the Texas Animal Health 
Commission (TAHC) to protect susceptible species of exotic and 
native wildlife from CWD. TAHC is the state agency charged 
with disease management in livestock and exotic species. The 
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rules proposed by TAHC regarding CWD in livestock and exotic 
species were published in the July 6, 2012, issue of the Texas 
Register (37 TexReg 5061). 

In general, to minimize the risk of CWD expanding beyond the 
area(s) in which it currently exists, the department's proposed 
new rules: (1) define geographic areas the department has de-
termined, using the best available science and data, where the 
detection of CWD in Texas has occurred or is probable (Con-
tainment Zones), where the presence of CWD could reason-
ably be expected (High Risk Zones), and where there is an el-
evated probability of discovering CWD (Buffer Zones); (2) in-
crease disease monitoring requirements and/or restrict activities 
conducted under any permits authorizing the capture, release, 
or possession of live cervid species (cervids are a family of an-
imals including deer, elk, moose, and caribou) regulated by the 
department (white-tailed deer and mule deer) in a CZ, HRZ, or 
BZ; and (3) authorize the department's executive director to de-
clare other geographic areas that meet the regulatory definition 
as a CZ, HRZ, or BZ. 

CWD is a fatal neurodegenerative disorder that affects cervid 
species such as white-tailed deer, mule deer, elk, and others 
(susceptible species). It is classified as a transmissible spongi-
form encephalopathy, a family of diseases that includes scrapie 
(found in sheep) and Bovine Spongiform Encephalopathy (BSE, 
found in cattle and commonly known as Mad Cow Disease). 
Much remains unknown about CWD. The peculiarities of its 
transmission (how it is passed from animal to animal), infection 
rate (the frequency of occurrence through time or other com-
parative standard), incubation period (the time from exposure 
to clinical manifestation), and potential for transmission to other 
species are still being investigated. What is known is that CWD 
is invariably fatal and is transmitted directly through deer-to-deer 
contact and indirectly through environmental contamination. 
Moreover, a high prevalence of the disease in wild populations 
correlates with significant deer population declines and there is 
evidence that hunters tend to avoid areas of high CWD preva-
lence. The implications of CWD for Texas and its multi-billion 
dollar ranching, hunting, and wildlife management economies 
are significant. 

The department has been concerned for over a decade about the 
possible emergence of CWD in wild and captive deer populations 
in Texas. Since 2002, more than 26,500 "not detected" CWD test 
results were obtained from "free ranging" deer in Texas. Addi-
tionally, deer breeders have submitted more than 7,400 "not de-
tected" test results to the department. The department closed 
the Texas border in 2005 to the entry of out-of-state captive 
white-tailed and mule deer and has increased regulatory require-
ments regarding disease monitoring and recordkeeping (31 TAC 
§65.604). (In 2010, TPWD clarified that the border closure was 
also to prevent the spread of other diseases, including blue-
tongue virus, Epizootic Hemorrhagic Disease Virus, Malignant 
Catarrhal Fever, and Adenovirus Hemorrhagic Disease (January 
8, 2010, issue, 35 TexReg 252).) 

In February of 2012, the department's concern about the emer-
gence of CWD in Texas escalated when the New Mexico Game 
and Fish Department notified the department that CWD had 
been detected in three mule deer taken by hunters in the Hueco 
Mountains within two miles of the Texas border. Mule deer 
movements in the Trans Pecos area of Texas can be 25-30 
linear miles or more for an individual animal, creating the possi-
bility that the CWD-positive mule deer reported by New Mexico 
may have been in Texas or had contact with mule deer now in 

Texas. Therefore, the department and TAHC reconstituted the 
CWD Task Force, comprised of wildlife-health professionals and 
cervid producers. 

Concurrent with the reconstitution of the CWD Task Force, the 
department, with the assistance and cooperation of landown-
ers and other governmental entities, including TAHC, increased 
CWD surveillance and detection efforts, including the collection 
of 31 mule deer samples along the Texas side of the New Mex-
ico border. On July 10, 2012, the department confirmed that two 
mule deer taken in the Texas portion of the Hueco Mountains 
tested positive for CWD. 

As a result of the discovery of CWD in the Hueco Mountains of 
New Mexico and Texas, the CWD Task Force recommended 
that the department take specific actions, including the des-
ignation of a CZ, HRZ, and BZ surrounding the geographical 
points where CWD has been detected or where the elevated 
probability of discovering CWD exists, requiring increased 
disease monitoring, and the restriction of department-permitted 
deer-management practices within those zones. The depart-
ment and TAHC concurred. TAHC developed rules regarding 
livestock and exotic species, and the department developed the 
proposed rules regarding native wildlife. The department will 
also implement mandatory check stations in the proposed CZ 
and voluntary check stations in HRZs for hunter-harvested deer 
under authority of 31 TAC §65.33, concerning Mandatory Check 
Stations. 

Under Parks and Wildlife Code, Chapter 43, Subchapters C, 
E, L, R, and R-1, the department regulates the possession of 
white-tailed deer and mule deer for various purposes by permit. 
Subchapter C governs permits for scientific research, zoologi-
cal collection, rehabilitation and educational display of protected 
wildlife which may include deer. Subchapter E governs Triple 
T activities (trap, transport and transplant), in which game an-
imals or game birds are captured and relocated to adjust pop-
ulations. Subchapter E also governs Urban White-tailed Deer 
Removal Permits and Permits to Trap, Transport, and Process 
Surplus White-tailed Deer. The permits issued under authority 
of Subchapter E are collectively referred to as "Triple T" per-
mits. Subchapter L governs Deer Breeder Permit (DBP) activ-
ities, which include, among other things, retention of captive-
raised deer within a facility for breeding purposes and release 
of such deer into the wild. Subchapters R and R-1 govern Deer 
Management Permit (DMP) activities for white-tailed deer and 
mule deer, respectively, in which free-ranging deer may be cap-
tured and temporarily retained for breeding purposes. (The de-
partment notes that although DMPs for mule deer were autho-
rized by the legislature in 2011, no DMPs for mule deer have 
been issued because the department has deferred promulgation 
of regulations pending acquisition of requisite data to develop bi-
ologically defensible rules and address disease threats, includ-
ing CWD.) 

Triple T, DBP and DMP all authorize release of deer into the wild 
under certain circumstances following some period of confine-
ment, and the regulations governing Triple T and DBP contain re-
quirements for disease monitoring that must be met before deer 
can be acquired, transported, or released. Additionally, Parks 
and Wildlife Code, Chapter 43, Subchapter C, governs the is-
suance of permits for scientific research, zoological collection, 
rehabilitation, and educational display of protected wildlife (in-
cluding cervids), any of which can include permit conditions for 
release to the wild. 
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From an epidemiological point of view, the higher the density of 
susceptible organisms, the more likely disease transmission is 
to occur. Obviously, deer kept in circumstances (facilities, pens, 
trailers, etc.) in which densities are many times higher than what 
occurs naturally are more likely to both manifest and spread 
communicable diseases at a higher rate or in greater numbers 
than would occur in a free-ranging populations. Therefore, the 
proposed new rules are designed and intended to provide rea-
sonable assurance that once CWD is detected it is quickly iso-
lated and not spread as a result of increased concentration of 
deer or the movement of live deer under permits issued by the 
department. 

Proposed new §65.80, concerning Definitions, sets forth the 
meanings of words and terms used in the subchapter, which is 
necessary to ensure that specialized terms are unambiguously 
defined for purposes of compliance and enforcement. 

Proposed new §65.80(1) would define the term "adult deer." The 
testing requirements set forth in proposed new §65.83, concern-
ing Buffer Zone (BZ) would condition the department's approval 
of a permit to trap deer within a BZ on the submission and "not 
detected" results of CWD tests. Similarly, under proposed new 
§65.82 and §65.83, certain activities under a DBP would re-
quire the permittee to comply with certain disease testing re-
quirements. Current CWD testing is most accurate in deer older 
than 16 months of age. Therefore, for ease of reference, the term 
"adult deer" is defined as deer older than 16 months of age. The 
term "adult deer" is also used in the definition of "eligible mortal-
ity" in §65.80(4). 

Proposed new §65.80(2) would define the term "buffer zone" 
or "BZ" as a "department-defined geographic area in this state 
adjoining or surrounding an HRZ (high risk zone), within which 
the department, using the best available science and data, has 
determined that an elevated probability of discovering CWD ex-
ists." The department has determined that the most efficacious 
response to either the detection of CWD or a heightened expec-
tation of detection of CWD would be the creation of a three-tiered 
geographical area around the detection site (the specific geo-
graphical location where CWD is detected). The area imme-
diately surrounding or in closest proximity to the detection site 
would be a "containment zone (CZ)," within which the depart-
ment would restrict the movement and release of susceptible 
species held under permits administered by the department. The 
CZ would be surrounded by a HRZ, within which movement re-
quirements would be less restricted. The HRZ, in turn, would be 
adjoined by the BZ, within which deer movement under depart-
ment permits would be allowed to take place under monitoring 
requirements not as stringent as those within an HRZ but more 
stringent than the normal regulatory requirements. The extent 
of a BZ represents an epidemiological assessment of the possi-
bility of CWD emergence in areas where there is not an imme-
diate concern but, given the biological parameters of suscepti-
ble species (to include both natural movement and movement 
as a result of permit activities), there is not sufficient confidence 
to believe there is not an elevated concern. As explained in the 
discussion of proposed new §§65.81 - 65.84, the proposed rules 
would establish an initial CZ, HRZ, and BZ and would authorize 
the department's executive director to establish additional CZs, 
HRZs, or BZs and modify existing zones. 

Proposed new §65.80(3) would define "Containment Zone" as a 
"department-defined geographic area in this state within which 
CWD has been detected or the department has determined, us-
ing the best available science and data, CWD detection is prob-

able." The extent of a CZ is determined by considering the best 
available science and data including the behavior and life history 
of the particular susceptible species, geography, travel corridors, 
population parameters, and CWD testing history in that area. For 
example, as noted previously, in February 2012, CWD was de-
tected in New Mexico, just across the Texas-New Mexico border. 
Since CWD-infected mule deer were known to exist in the Hueco 
Mountains in New Mexico, there was more than strong scientific 
possibility that CWD-infected mule deer were present in Texas 
because the Hueco Mountains straddle the Texas-New Mexico 
border and desert mule deer can move as much as 25-30 lin-
ear miles. The department notes that any future CZ, HRZ, or 
BZ created in response to a "detected" CWD test result in Texas 
would be based on the best available science and data corre-
lated to the particular susceptible species infected, which could 
be white-tailed deer, whose behavior and life history are different 
than mule deer. 

Proposed new §65.80(4) would define "eligible mortality" as 
"any lawfully possessed adult deer that has died." As noted 
previously, an "adult deer" is defined as a deer older than 16 
months of age. Under the provisions of proposed new §65.82 
and §65.83, the department would condition the acquisition, 
movement, transfer, or release of deer under a DBP by requiring 
the permittee to comply with certain disease testing require-
ments and upon the results. Because of the long incubation 
period of the CWD infectious agent, deer in a DBP facility must 
be monitored for an extended period of time to determine if 
CWD is present. For the same reason, there is a low probability 
that CWD will be detected in deer of less than 16 months in 
age, even though such deer could be infected. Therefore, the 
department's disease testing requirements for DBP facilities 
require that only adult deer mortalities be tested. 

Proposed new §65.80(5) would define the term "High Risk Zone" 
as a "department-defined geographic area in this state surround-
ing or adjacent to a CZ, within which the department has deter-
mined, using the best available science and data, that the pres-
ence of CWD could reasonably be expected." As noted earlier 
in the discussion of proposed new §65.80(2), regarding the def-
inition of "buffer zone", and §65.80(3), regarding the definition 
of "containment zone," the department has determined that the 
most efficacious response to either the detection of CWD or a 
heightened expectation of detection of CWD would be the cre-
ation of a three-tiered geographical area around the detection 
site or area of heightened expectation of discovery. The area 
immediately surrounding the detection site would be a "contain-
ment zone," which would in turn be contiguous with a "high risk 
zone," within which the department would restrict the movement 
and release of susceptible species held under permits adminis-
tered by the department. In the same fashion as used in the de-
termination of a CZ, the department would determine the extent 
of a HRZ by using the best science and data available correlated 
to the particular susceptible species. 

Proposed new §65.80(6) would define "susceptible species" as 
"any species of wildlife resource that is susceptible to CWD." The 
definition is necessary to provide a convenient term for ease of 
reference, rather than repeating the list of susceptible species 
throughout the rules. As noted previously, known susceptible 
species include white-tailed deer, mule deer, elk, and others. 

Proposed new §65.81, concerning Containment Zones; Restric-
tions, would establish the physical boundaries of the initial CZ 
and articulate the specific restrictions on permit holders within 
a CZ. The proposed new section would create an initial CZ in 
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portions of Culberson, El Paso, and Hudspeth counties in West 
Texas (where CWD has been discovered and additional CWD 
detection is probable). Additional CZs may be added elsewhere 
in the state if necessary, and existing CZs may be modified. 

Proposed new §65.81(2) sets forth the restrictions that apply 
within the CZ to holders of permits issued pursuant to Parks and 
Wildlife Code, Chapter 43, Subchapters C, E, L, R, and R-1. 

Proposed new §65.81(2)(A) would prohibit any person within a 
CZ from conducting any activity involving the movement of a sus-
ceptible species under a permit issued pursuant to Parks and 
Wildlife Code, Chapter 43, Subchapters C, E, L, R, or R-1 within 
a CZ. For instance, Triple T permits authorize the trapping of 
deer for transplantation elsewhere. In a CZ, where the proba-
bility of CWD is highest, allowing the trapping and movement of 
deer to other areas of the state could result in the further spread 
of CWD. Similarly, allowing the release of Triple T deer or reha-
bilitated deer or allowing the concentration of wild deer in close 
confinement as a result of DMP activities also carries elevated 
risks. 

Proposed new §65.81(2)(B) would stipulate that if the depart-
ment receives an application for a DBP for a new facility that is 
to be located within an area designated as a CZ, the department 
will issue the permit but will not authorize the possession of deer 
within the facility so long as the CZ designation exists. Parks 
and Wildlife Code, §43.352, requires the department to issue 
a DBP to an applicant who meets the statutory and regulatory 
requirements for permit issuance; however, the commission's 
rulemaking authority under Parks and Wildlife Code, §43.357(b) 
authorizes the promulgation of rules governing the possession 
of breeder deer. The department recognizes that the likelihood 
that a person will desire to locate a new DBP facility in an area 
where CWD has been confirmed is remote; however, the possi-
bility must be addressed. CWD is transmitted not only by direct 
contact but also indirectly through environmental contamination. 
Thus, the area within a CZ must itself be treated as if it were a 
vehicle for transmission of CWD. It follows that if a deer breeder 
facility were to be built in a CZ, any deer introduced into the facil-
ity would become potential reservoirs for CWD, a situation that 
should be avoided. 

Proposed new §65.81(2)(C) would prohibit the recapture of 
breeder deer that escape from a DBP facility located within a 
CZ. Under current rule (31 TAC §65.602) a DBP holder may 
recapture deer that have escaped from a DBP facility. However, 
within a CZ the possibility that an escaped deer could come into 
contact with CWD-infected deer or contaminated environmental 
media is probable. An escaped deer that is recaptured and 
returned to a DBP facility could transmit CWD to deer within the 
DBP facility, making the DBP facility a CWD reservoir; therefore, 
the department has determined that it is prudent to prohibit the 
recapture of escaped breeder deer with a CZ. 

Proposed new §65.82, concerning High Risk Zones; Restric-
tions, would establish the physical boundaries of the initial HRZ 
and articulate the specific requirements regarding activities of 
permit holders within an HRZ. Proposed new §65.82(1) would 
create an initial HRZ in portions of Culberson, Hudspeth, Jeff 
Davis, and Reeves counties. HRZs may be added or modified 
as necessary. The HRZ created by the proposed new section 
comprises an area that surrounds the CZ. The department, us-
ing the best available science and data, has determined that the 
presence of CWD could reasonably be expected within the HRZ. 

Proposed new §65.82(2) would set forth the restrictions that ap-
ply within the HRZ to holders of permits issued pursuant to Parks 
and Wildlife Code, Chapter 43, Subchapters C, E, L, R, and 
R-1. Following the recommendation of the CWD Task Force 
and in concurrence with the TAHC, proposed new §65.82(2)(A) 
would prohibit any activity involving movement of a susceptible 
species under a permit issued pursuant to Parks and Wildlife 
Code, Chapter 43, Subchapter C, E, L, R, or R-1 within an HRZ, 
except as provided in subparagraph (B), which addresses DBPs 
specifically. The reasons for this restriction are as set forth in the 
discussion of proposed new §65.81(2)(A). Except for certain ac-
tivities conducted pursuant to a DBP, described in §65.82(2)(B), 
the restrictions in the HRZ are the same as those in the CZ re-
garding the permits issued pursuant to Chapter 43, Subchapter 
C, E, L, R, or R-1. 

With respect to DBP activities in the HRZ, proposed new 
§65.82(2)(B)(i) would prohibit any person from introducing, 
removing, authorizing the introduction or removal, or causing 
the introduction or removal of a live breeder deer into or from 
a facility permitted under Parks and Wildlife Code, Chapter 43, 
Subchapter L, that is located within an HRZ unless the facility 
has a record of test results of "not detected" for all eligible mor-
talities within the facility in the immediately preceding five-year 
period, the facility holds at least a Level C herd status with 
the TAHC, and the department has confirmed that the herd 
inventory maintained by the department is accurate. As noted 
earlier in the discussion of CZs, allowing deer held under a DBP 
at a facility within an HRZ to be moved outside of the HRZ cre-
ates a potential for spreading CWD. However, the department 
recognizes that a DBP facility that has tested 100% of eligible 
mortalities with results of "not detected," has achieved a Level 
C status from TAHC, and for which the department is able to 
verify the physical presence of each animal recorded on the 
inventory is, from an epidemiological point of view, not a likely 
reservoir for CWD. TAHC designates Level C status for herds 
that have a minimum of four years of test results indicating 
the absence of CWD, which is less stringent than the standard 
established in proposed new §65.82(2)(B)(i), which requires five 
years of test results, but requires an inventory verification to be 
performed annually by an accredited veterinarian and stipulates 
that additions of animals from lower herd-certification statuses 
causes an equivalent lowering for the receiving herd. Therefore, 
the effect of the proposed new provisions is to ensure that for 
a deer to be moved from a DBP facility within an HRZ, the 
department will have sufficient confidence that no deer within 
the facility have been infected with CWD. Such facilities would 
therefore be authorized to conduct normal activities under the 
DBP except for transport of a deer to a location other than a 
permitted deer breeder facility, which essentially prohibits the 
liberation from a deer breeder facility to the wild within the 
HRZ. Proposed new §65.82(2)(C) would expressly prohibit the 
liberation of deer held under any permit into the wild within an 
HRZ, which is necessary to avoid creating additional disease 
reservoirs. 

Proposed new §65.82(2)(D) would prohibit the recapture of 
breeder deer that escape from a DBP facility located within an 
HRZ. Under current rule (31 TAC §65.602) a DBP holder may 
recapture deer that have escaped from a DBP facility. However, 
within an HRZ there is the possibility that an escaped deer could 
come into contact with CWD-infected cervids or contaminated 
environmental media, which could then be transmitted to deer 
within the DBP facility and possibly to other DBP facilities (as 
deer are transferred among deer breeders); therefore, the 
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department has determined that it is prudent to prohibit the 
recapture of escaped breeder deer within an HRZ. 

Proposed new §65.83, concerning Buffer Zones (BZs), would es-
tablish the physical boundaries of BZs and articulate the specific 
requirements regarding activities of permit holders within the BZ. 
The proposed new section would create an initial BZ in the area 
of West Texas where an elevated but not immediate concern re-
garding the discovery of CWD exists. Specifically, the proposed 
initial BZ would include all of Jeff Davis, Crane, Ward, Loving, 
Winkler, Ector, Andrews, Gaines, Yoakum, Cochran, and Bai-
ley counties and portions of Presidio, Brewster, Pecos, Reeves, 
Parmer, Midland, Upton, Martin, Dawson, Terry, Hockley, Lamb, 
and Castro counties. Additional BZs may be added elsewhere 
in the state if necessary, and existing BZs may be modified. 

Proposed new §65.83(2) would set forth the restrictions that ap-
ply within the BZ to holders of permits issued pursuant to Parks 
and Wildlife Code, Chapter 43, Subchapters C, E, L, R, and R-1. 
Following the recommendation of the CWD Task Force and in 
concurrence with the TAHC, proposed new §65.83(2)(A) would 
prohibit the introduction or removal of a live susceptible species 
from a deer breeder facility permitted under the provisions of 
Parks and Wildlife Code, Chapter 43, Subchapter L, that is lo-
cated in a BZ unless the facility is "movement qualified" under 
the provisions of §65.604 of this title (relating to Disease Monitor-
ing); CWD test results of "not detected" have been returned from 
an accredited test facility on at least 50% of all eligible mortalities 
that occurred within the facility on or after January 1, 2013; zero 
CWD test results of "detected" have been returned from an ac-
credited test facility; and the department has confirmed that the 
herd inventory record maintained by the department is accurate. 

As noted earlier in the discussion of HRZs, allowing deer held 
under a DBP at a facility within an HRZ to be moved outside of 
the HRZ creates a potential for spreading CWD. A similar, though 
reduced, concern exists for deer held in a DBP facility in a BZ. 
However, the department recognizes that a DBP facility that is 
"movement qualified," has tested 50% of eligible mortalities with 
results of "not detected" and no results of "detected," and within 
which the department is able to verify the physical presence of 
each animal recorded on the inventory, is, from an epidemiologi-
cal point of view, not a likely reservoir for CWD. The requirement 
set forth in proposed new paragraph (2)(A)(ii) that establishes a 
date certain (January 1, 2013) for test histories is necessary to 
avoid the inadvertent creation of a differential standard for dis-
ease testing. 

Proposed new §65.83(2)(B) would authorize the trapping of sus-
ceptible species within a BZ, provided a minimum of 30 test re-
sults of "not detected" and no "detected" results have been re-
turned from an accredited test facility for adult deer of the species 
to be trapped, obtained from the trap site. Under current rules 
governing Triple T (31 TAC §65.102), a sample size equivalent 
to 10% of the number of deer to be transported (which may not 
be less than 10 nor more than 40 animals) must be tested for 
CWD with results of "not detected" in order to trap and move 
deer. Because the BZ is an area in which the department be-
lieves there is an elevated possibility of CWD discovery but CWD 
testing is not as robust, the department recommended that the 
sample size should be three times greater than the minimum 
sample currently required by current rule. The CWD Task Force 
also advised that current CWD testing requirements are inade-
quate to provide enough confidence that CWD does not exist in 
a population where deer may be trapped in the BZ; therefore, 
the proposal increases the minimum sample size within the BZ. 

Proposed new §65.83(2)(C) would clarify that the department 
would regulate activities involving susceptible species under 
permits issued under Parks and Wildlife Code, Chapter 43, 
Subchapter C (scientific collection, educational display, zoologi-
cal, rehabilitation) by stipulating disease-control parameters as 
a condition of the permit. 

Figure: 31 TAC Chapter 65 - Preamble 

Proposed new §65.84, concerning Powers and Duties of the Ex-
ecutive Director, would set forth the obligations and limitations of 
the executive director with respect to the subchapter. Proposed 
new §65.84(a) would authorize the executive director to desig-
nate any geographic area of this state meeting the definition of 
a CZ, HRZ, or BZ as a CZ, HRZ, or BZ. The proposed new pro-
vision is intended to provide the department with a method of 
responding quickly to scientific information indicating that CWD 
is present, expected to be found, or there is an elevated pos-
sibility of detection. Being able to immediately impose move-
ment and release restrictions is critical to preventing the spread 
of CWD. Proposed new §65.84(b) would require the executive 
director to notify the presiding officer of the commission prior to 
taking any action under the provisions of proposed new subsec-
tion (a). Proposed new subsection (c) would set forth public no-
tice provisions, which is necessary because of the importance 
of letting landowners, hunters, permit holders, and other inter-
ested or affected persons know about department actions that 
might affect them. Proposed new subsection (d) would establish 
that designations of CZs, HRZs, and BZs are effective immedi-
ately and applicable to all permits issued under the provisions of 
Parks and Wildlife Code, Chapter 43, Subchapters C, E, L, R, 
and R-1. In order to provide the greatest possible protection to 
native wildlife, it is imperative that the department be able to act 
immediately to isolate CWD and prevent it from being spread by 
any department-permitted activity. Proposed new subsection (e) 
would require the department to initiate rulemaking to adopt all 
CZs, HRZs, and BZs by rule as soon as practicable. Although 
the department believes that being able to make CZs, HRZs, 
and BZs immediately effective is crucial to being able to contain 
CWD, it also believes that there should be an additional rulemak-
ing process following the provisions of the Administrative Proce-
dure Act to add CZs, HRZs, and BZs to the department's codified 
rules. 

Proposed new §65.85, concerning Mandatory Check Stations, 
would set forth requirements for the presentation of susceptible 
species harvested by hunters within a CZ, HRZ, or BZ to the 
department for CWD testing. Following the recommendation of 
the CWD Task Force and with the concurrence of the TAHC, the 
department has determined that a key component of the CWD 
management and response strategy is a maximized surveillance 
effort in areas of the state where CWD has been confirmed, is 
suspected to exist, or there is an elevated likelihood that it could 
be found. Therefore, in addition to the testing regime proposed 
for persons in possession of susceptible species under depart-
ment permits and sampling efforts undertaken by the department 
and other entities, the department proposes to establish check 
stations for the purpose of testing hunter-harvested susceptible 
species. Although under current rule (31 TAC §65.33), the de-
partment may establish mandatory check stations, the inclusion 
of specific check station requirements in this subchapter is pru-
dent in order to have all regulations regarding CWD detection 
and management in one place for ease of reference and to re-
duce confusion for purposes of compliance and enforcement. In 
addition, certain additional requirements relating the check sta-
tions are necessary to address matters specific to CWD. Within a 
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CZ, HRZ, or BZ where check stations have been established, the 
proposed new rule would require the intact and unfrozen head of 
any susceptible species to be presented to a designated check 
station within 24 hours of take by the person or representative 
of the person who killed the susceptible species. The proposed 
rule would also provide that the department will issue documen-
tation for each specimen presented at the check station and that 
the documentation must remain with the specimen until the spec-
imen reaches the possessor's final destination. 

Proposed new §65.86, concerning Preemption, would make it 
clear that to the extent that a provision of the proposed new 
subchapter conflicts with a provision of another subchapter of in 
Chapter 65, the provisions of Subchapter B would control. The 
proposed new section is necessary to eliminate potential regu-
latory confusion. 

Proposed new 65.87, concerning Exception, would allow the 
waiver of any provision of the proposed new subchapter as nec-
essary for the holder of a scientific research permit issued un-
der Parks and Wildlife Code, Chapter 43, Subchapter C when 
the proposed research is determined to be of use in advancing 
an understanding of CWD with respect to susceptible species. 
The department considers that CWD is of interest to the scien-
tific community, and that scientific research proposals concern-
ing the investigation of CWD could be received. Therefore, the 
proposed new rules accommodate that possibility. 

Proposed new §65.88, concerning Penalties, would state the 
statutory penalties for violations of the proposed new rules for 
ease of reference. 

Mr. Mitch Lockwood, Big Game Program Director, has deter-
mined that for each of the first five years that the rules as pro-
posed are in effect, there will be no fiscal implications to state 
and local governments as a result of enforcing or administering 
the rules as proposed, as department personnel currently allo-
cated to the administration and enforcement of the permit pro-
grams affected will administer and enforce the rules as part of 
their current job duties. 

Mr. Lockwood also has determined that for each of the first five 
years the rules as proposed are in effect, the public benefit an-
ticipated as a result of enforcing or administering the rules as 
proposed will be the protection of free-ranging, native deer from 
communicable diseases, thus ensuring the public of continued 
enjoyment of the resource and also ensuring the continued ben-
eficial economic impacts of hunting in Texas. Additionally, the 
protection of free-ranging deer herds will have the simultaneous 
collateral benefit of protecting captive herds and maintaining the 
economic viability of deer breeding operations. 

Under the provisions of Government Code, Chapter 2006, a 
state agency must prepare an economic impact statement and a 
regulatory flexibility analysis for a rule that may have an adverse 
economic effect on small businesses and micro-businesses. As 
required by Government Code, §2006.002(g), in April 2008, the 
Office of the Attorney General issued guidelines to assist state 
agencies in determining a proposed rule's potential adverse eco-
nomic impact on small businesses. These guidelines state that 
"[g]enerally, there is no need to examine the indirect effects of 
a proposed rule on entities outside of an agency's regulatory ju-
risdiction." The guidelines state that an agency need only con-
sider a proposed rule's "direct adverse economic impacts" to 
small businesses and micro-businesses to determine if any fur-
ther analysis is required. The guidelines also list examples of the 
types of costs that may result in a "direct economic impact." Such 

costs may include costs associated with additional recordkeep-
ing or reporting requirements; new taxes or fees; lost sales or 
profits; changes in market competition; or the need to purchase 
or modify equipment or services. As explained in more detail 
below, the department has determined that except for DBPs, the 
proposed rules will not have an adverse impact on small or mi-
cro-businesses. 

The department recognizes that Triple T and DMP holders in 
many cases obtain such permits as part of an effort to enhance 
the quality of a deer herd located on a specific property. In turn, 
such landowners may seek to obtain a higher fee for hunting op-
portunities based on the perception of a higher quality hunting 
experience. However, adverse economic impacts to the pricing 
structure of hunting opportunity as a result of the proposed new 
rules, if they occur, are indirect at best. The rule does not di-
rectly impact a landowner's ability to charge a fee for a hunting 
opportunity on the landowner's property. In addition, any deer 
that are introduced to a property as a result of a Triple T or DMP 
continue to be a public resource. 

Scientific Educational, Zoological, and Rehabilitation Permits 

There will be no adverse economic impacts to persons holding 
permits issued under Parks and Wildlife Code, Chapter 43, Sub-
chapter C (permits for rehabilitation, scientific collection, edu-
cational display, and zoological display). Current rules (31 TAC 
§69.44(b) and §69.302) prohibit the sale of protected wildlife held 
under those permits. Since persons possessing these permits 
undertake permitted activities on a non-profit basis, any person 
or entity involved in permitted activities would not be engaged in 
such activities for the purpose of making a profit and would thus 
not be considered a small or micro-business as defined in Gov-
ernment Code, §2006.001. 

Triple T Permits 

There will be no adverse economic effects to holders of Triple 
T permits. Triple T permits authorize only the trapping, trans-
porting, and transplantation of a public resource. As a result, 
wildlife trapped under a Triple T may not be sold, bartered, or ex-
changed for anything of value. (Parks and Wildlife Code, §1.011; 
31 TAC §69.117(a)(6).) Therefore, persons engaged in such ac-
tivities would not suffer a direct adverse economic impact from 
the proposed rules. Current department rules governing Triple 
T permit issuance provide for the denial of a permit if the de-
partment determines that release of a game animal or game 
bird may detrimentally affect existing populations or systems (31 
TAC §65.103(c)(3)). The rules as proposed would further clarify 
this authority by prohibiting the trapping of susceptible species 
from within a CZ or HRZ since trapping and moving suscepti-
ble species from within a CZ or HRZ would have the potential 
to detrimentally affect other populations of deer by exposure to 
animals possibly infected with CWD. The proposed new rules 
would allow the trapping of deer from a BZ if disease-testing re-
quirements have been met. 

Deer Management Permits 

There will be no adverse economic impact to holders of DMPs. 
As noted previously, the department has not promulgated rules 
governing DMPs for mule deer; therefore, the only DMP ac-
tivities affected by the proposed new rules would be DMPs is-
sued for white-tailed deer. The purpose of the DMP is to allow 
landowners and land managers to conduct selective breeding of 
wild deer trapped under a department-approved deer manage-
ment plan. A DMP authorizes the permittee to temporarily detain 
wild white-tailed deer for breeding purposes, including deer in-
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troduced to the DMP pen via Triple T permit and/or DBP. (A dis-
cussion of the impact of the proposed rules on DMP and Triple 
T permits is contained elsewhere in this preamble.) Except for 
DBP deer, which may normally be returned to a DBP facility, deer 
held pursuant to a DMP must be released into the wild following 
breeding activities in a DMP pen and may not be sold (Parks 
and Wildlife Code, §1.011, §43.621; 31 TAC §65.133(g)). As a 
result, persons engaged in such activities would not suffer a di-
rect small or micro-business adverse economic effect from the 
proposed rules. 

Deer Breeder Permits 

Parks and Wildlife Code, §43.357(a), authorizes a person to 
whom a DBP has been issued to "engage in the business of 
breeding breeder deer in the immediate locality for which the per-
mit was issued" and to "sell, transfer to another person, or hold in 
captivity live breeder deer for the purpose of propagation." As a 
result, unlike the other permits impacted by the proposed rules, 
DBPs authorize persons to engage in business activities. 

Government Code, §2006.001(1), defines a small or micro-busi-
ness as a legal entity "formed for the purpose of making a profit" 
and "independently owned and operated." A micro-business is 
a business with 20 or fewer employees. A small business is 
defined as a business with fewer than 100 employees, or less 
than $6 million in annual gross receipts. Although the depart-
ment does not require holders of DBPs to file financial informa-
tion with the department, the department believes that many per-
sons holding DBPs would qualify as a small or micro-business. 
Since the rules as proposed would impact the ability of a DBP to 
engage in certain activities undertaken to generate a profit, the 
proposed rules may have an adverse impact on persons with 
DBPs. 

The department has determined that if adopted, the proposed 
new rules would result in immediate adverse economic impacts 
to one permittee, who holds a DBP for a facility within the pro-
posed HRZ. No other small or microbusinesses or persons re-
quired to comply would incur any immediate direct adverse eco-
nomic impacts; however, if additional CZs, HRZs, or BZs are 
created, additional small and microbusinesses could be affected. 
Therefore, this analysis will address the potential fiscal impacts 
to all deer breeders in the state should additional CZs, HRZs, or 
BZs be necessary. 

The proposed new rules would prohibit the introduction to or re-
moval of deer from DBP facilities within a CZ, which would result 
in an adverse economic impact to DBP holders with facilities lo-
cated within a CZ and who liberate deer for commercial hunting 
or sell deer to other DBP holders. The extent of such adverse 
economic impact would consist of loss of revenue as a result of 
being unable to introduce or remove deer from the DBP facility 
and thus being unable to deliver or accept deer that have been 
bought or sold. The dollar value of the adverse economic im-
pact is dependent on the volume of deer produced or acquired 
by any given permittee, which can vary from a few deer to hun-
dreds of deer. The department notes that the designation of a 
CZ is not necessarily permanent and that the department can 
change the size and shape of a CZ depending on assessments 
of prevalence and extent of CWD within a CZ. Therefore, ad-
verse economic impacts to DBP as a result of CZ designations 
could be temporary. 

The proposed new rules would allow DBP activities to continue 
in an HRZ only if certain disease-testing requirements have been 
met. Department records indicate that there are currently 1,252 

persons who hold a DBP in the state, and 36 of them have both 
TAHC Level C herd status or higher and a five-year history of 
CWD test results of "not detected" and no CWD results of "de-
tected." These 36 permittees, assuming they are able to accu-
rately reconcile their herd with the inventory record on file with 
the department and remain in compliance, would not be affected 
by the proposed new rules if an HRZ were to be declared around 
their facilities, because they meet the movement requirements of 
the proposed new rules. 

The proposed new rules could, however, result in adverse eco-
nomic impacts for DBP holders in HRZs who do not have a 
five-year history of "not detected" results, are not Level C status 
or higher from TAHC, or do not have an accurate herd inventory. 
Likewise, the proposed new rules could result in adverse eco-
nomic impacts for DBP holders in BZs who do not have a history 
of testing 50% of all eligible mortalities from January 1, 2013, 
do not have all test results of "not detected," are not movement 
qualified under department rules, or do not have an accurate 
herd inventory. There are currently 1,216 DBP holders who do 
not meet the movement requirements of the proposed new rules 
and could be directly impacted by proposed new rules, depend-
ing on the location of any future HRZs or BZs. However, it should 
be noted that this number assumes that the entire state would be 
designated as an HRZ, or BZ, which is not likely. In addition, the 
variety of business models utilized by permittees makes mean-
ingful estimates of potential adverse economic impacts difficult. 
Although a DBP gives the DBP holder the privilege to buy and 
sell breeder deer and many DBP holders participate in a market 
for breeder deer, other DBP holders are interested only in breed-
ing and liberating deer on their own property for hunting oppor-
tunity. Once a breeder deer is liberated, it cannot be returned 
to a DBP facility and assumes the same legal status as all other 
"wild" deer. Thus, if the DBP holder is engaged primarily in buy-
ing and selling deer, the potential adverse economic impact is 
greater than that for a DBP holder who engages in DBP activi-
ties primarily for purposes of release onto that person's property. 
The department does not require DBP holders to report the buy-
ing or selling prices of deer. However, publicly available infor-
mation indicates that sale prices, especially for buck deer, may 
be significant. The sale price for a single deer may range from 
hundreds of dollars to many thousands of dollars. 

Although the rules as proposed would cause an adverse eco-
nomic impact to DBP holders in HRZs or BZs who do not meet 
the disease-testing and TAHC herd level requirements to con-
tinue otherwise permitted activities, the rules do provide for DBP 
holders to continue permitted activities in an HRZ or BZ if they 
have met the disease-testing and herd-status requirements of 
the rules. As a result, DBP holders in compliance with the pro-
posed new rules may incur costs related to testing and monitor-
ing. 

Under the proposed rules, for a DBP holder to move deer from a 
deer breeder facility within the BZ, the facility must be "move-
ment qualified," among other things. Under current rules (31 
TAC Chapter 65, Subchapter T), a DBP facility is not considered 
"movement qualified" unless the facility is certified by TAHC as 
having a CWD Monitored Herd Status of Level A or higher; less 
than five eligible breeder deer mortalities have occurred within 
the facility as of May 23, 2006; or CWD test results of "not de-
tected" have been returned from an accredited test facility on a 
minimum of 20% of all eligible breeder deer mortalities occurring 
within the facility as of May 23, 2006. Under TAHC rules (4 TAC 
§40.4), Level A herd status is achieved with one full year of par-
ticipation without CWD being confirmed. 
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Under the proposed rules, certain activities under a DBP in an 
HRZ require, among other things, the achievement of Level C 
status as defined in TAHC rules. Under current TAHC rules at 4 
TAC §40.3, Level C status is achieved with "four to five" years 
of herd monitoring with no confirmation of CWD. In addition, the 
herd must be inspected annually by an accredited veterinarian. 
If animals from a source with a lower or no herd status are added, 
the herd status reverts to the level of the source herd. 

Therefore, for any given DBP within an HRZ or BZ that is cur-
rently qualified to move or release deer, compliance with the pro-
posed new rules could be achieved in five years or less and at 
the additional direct economic cost of CWD testing of all eligible 
mortalities and the cost of the annual inventory by an accredited 
veterinarian. 

The department cannot predict the number of mortalities that will 
occur in any given facility in a year; however, mortality data an-
nually reported to the department for the last five years indicate 
that the average number of eligible mortalities per DBP facility 
per year is 4.256. The cost of a CWD test administered by the 
Texas Veterinary Medicine Diagnostic Lab (TVMDL) on a sam-
ple collected and submitted by the DBP holder is a minimum of 
$42, consisting of a $36 test fee per prepared sample plus a $6 
submission fee (which may cover multiple samples submitted at 
the same time). The CWD test fee for a sample collected and 
prepared by the TVMDL is $82, consisting of $36 per unprepared 
sample, a $6 submission fee, a $20 fee to remove the sample 
from the head, and a $20 head-disposal fee. The cost of an 
annual inventory by an accredited veterinarian is estimated by 
TAHC to be approximately $250. 

Using the eligible mortality data (rounded up from 4.256 to 
five eligible mortalities per facility per year), the department 
estimates that the direct economic impact of testing in order 
become "movement qualified" under the proposed new rules 
would be between $460 and $660 per year for each permittee 
who desires to meet to criteria for moving deer under the pro-
posed new rules. If the sample is collected, fixed, and submitted 
by a private veterinarian, the cost could be higher. 

For a DBP holder in an HRZ, the difference between the current 
rules and the proposed new rules would be the requirement 
to test all eligible mortalities (rather than 20%, as currently 
required) for whatever additional time is required in order to 
achieve the TAHC Level C status, and the cost of an annual 
inventory conducted by an accredited veterinarian (which is 
required by TAHC regulations (4 TAC §40.3)). For a DBP holder 
in a BZ, the difference between the current rules and proposed 
new rules would be the requirement to test 50% of all eligible 
mortalities (rather than 20%, as currently required). Such costs 
would be necessary only if a DBP holder wishes to engage in 
activities involving movement of deer described in the proposed 
rule. 

The department notes that because CWD has been proven to be 
transmissible by direct contact (including through fences) and via 
environmental contamination, there may be adverse economic 
impacts unrelated to the proposed new rules in the event that 
CWD is confirmed near a DBP facility due to the possible re-
luctance of potential customers to purchase deer from a facil-
ity in an area where CWD has been confirmed. Additionally, 
in the absence of the proposed new rules, if CWD is detected 
within a DBP facility, there could be lost revenue to the permit-
tee since potential purchasers who are aware of the potential of 
CWD would likely refrain from purchasing deer from such a fa-
cility. Therefore, the proposed new rules, by providing a mech-

anism to minimize the spread of CWD, could also protect the 
economic interests of the regulated community. 

The department considered several alternatives to achieve the 
goals of the proposed new rules while reducing potential adverse 
impacts on small and micro-businesses and persons required to 
comply. The department considered proposing no rules. The de-
partment recognizes that many of the restrictions imposed by the 
rules could be achieved under current rules and statutes. This 
alternative was rejected because a regulation that clearly sets 
out the restrictions on the regulated community is more likely 
to achieve the desired result of stemming the spread of CWD. 
The department concluded that the need to protect the wildlife 
resources that sustain the state's multi-billion-dollar hunting in-
dustry outweighs the temporary adverse impacts to small and 
micro-businesses and persons required to comply. 

The department also considered, in lieu of a regulatory re-
sponse, the alternative of attempting to eliminate CWD in an 
area by conducting a depopulation event, that is, killing every 
deer possible inside a certain perimeter in the hopes of eliminat-
ing the reservoir for the disease. This alternative was rejected at 
this time because to be effective, the geographical extent of the 
disease must be known. Furthermore, removing every animal 
that exists within an affected area does not remove prions (the 
infectious agent believed to cause CWD), which can be shed by 
an infected animal and remain in the environment and which in 
turn can infect susceptible animals introduced to or inhabiting 
the environment. The department notes that depopulation is 
believed to have been successful in rare instances; however, 
in most circumstances, removal of all animals, even when the 
distribution of the disease is known, has proven to be difficult or 
impossible to achieve in free-ranging populations. 

The department also considered imposing less stringent testing 
requirements in order to allow DBP holders to continue moving 
and/or releasing breeder deer. This alternative was rejected be-
cause the testing requirements in the proposed new rules re-
flect mathematical models aimed at producing high confidence 
that CWD is or is not present. Less stringent testing require-
ments would reduce confidence and therefore frustrate the abil-
ity of the department to respond in the event that CWD actu-
ally is present. The department also believes that rigorous test-
ing assures the hunting public and the regulated community that 
wildlife resources are safe and reliable. 

Another alternative considered was a CZ, HRZ, and BZ that are 
more narrowly drawn. This alternative was rejected because 
the size of a CZ, HRZ, or BZ is biologically determined by using 
the best science and data available correlated to the susceptible 
species. If the department chose to implement a smaller CZ, 
HRZ, or BZ area, it would increase the risk of spreading CWD 
and introduce regulatory confusion. 

The department has not drafted a local employment impact 
statement under the Administrative Procedure Act, §2001.022, 
as the agency has determined that the rules as proposed will 
not impact local economies. 

The department has determined that there will not be a taking of 
private real property, as defined by Government Code, Chapter 
2007, as a result of the proposed rule. Any impacts resulting 
from the discovery of CWD in or near private real property would 
be the result of the discovery of CWD and not the proposed rules. 

Comments on the proposed rule may be submitted to Mitch 
Lockwood, Texas Parks and Wildlife Department, 4200 Smith 
School Road, Austin, Texas 78744; (830) 792-9677 (e-mail: 
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mitch.lockwood@tpwd.state.tx.us); or via the department's 
website at www.tpwd.state.tx.us. 

The new rules are proposed under the authority of Parks and 
Wildlife Code, Chapter 43, Subchapter C, which requires the 
commission to adopt rules to govern the collecting, holding, pos-
session, propagation, release, display, or transport of protected 
wildlife for scientific research, educational display, zoological col-
lection, or rehabilitation; Subchapter E, which requires the com-
mission to adopt rules for the trapping, transporting, and trans-
planting of game animals and game birds, urban white-tailed 
deer removal, and trapping and transporting surplus white-tailed 
deer; Subchapter L, which authorizes the commission to make 
regulations governing the possession of breeder deer held under 
the authority of the subchapter; Subchapter R, which authorizes 
the commission to establish the conditions of a deer manage-
ment permit, including the number, type, and length of time that 
white-tailed deer may be temporarily detained in an enclosure; 
Subchapter R-1, which authorizes the commission to establish 
the conditions of a deer management permit, including the num-
ber, type, and length of time that mule deer may be temporar-
ily detained in an enclosure (although as noted previously, the 
department has not yet established the DMP program for mule 
deer authorized by Subchapter R-1); and §61.021, which pro-
vides that no person may possess a game animal at any time 
or in any place except as permitted under a proclamation of the 
commission. 

The proposed new rules affect Parks and Wildlife Code, Chapter 
43, Subchapters C, E, L, R, and R-1 and Chapter 61. 

§65.80. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth-
erwise. All other words in this subchapter shall have the meanings 
assigned by Parks and Wildlife Code. 

(1) Adult deer--A white-tailed deer or mule deer that is 16 
months of age or older. 

(2) Buffer Zone (BZ)--A department-defined geographic 
area in this state adjacent to or surrounding a HRZ, within which the 
department, using the best available science and data, has determined 
that an elevated probability of discovering CWD exists. 

(3) Containment Zone (CZ)--A department-defined geo-
graphic area in this state within which CWD has been detected or the 
department has determined, using the best available science and data, 
CWD detection is probable. 

(4) Eligible mortality--Any lawfully possessed adult deer 
that has died. 

(5) High-Risk Zone (HRZ)--A department-defined geo-
graphic area in this state adjacent to or surrounding a CZ, within which 
the department has determined, using the best available science and 
data, that the presence of CWD could reasonably be expected. 

(6) Susceptible species--Any species of wildlife resource 
that is susceptible to CWD. 

§65.81. Containment Zones; Restrictions. 
The areas described in paragraph (1) of this section are CZs. 

(1) Containment Zones. 

(A) Containment Zone 1: That portion of the state 
within the boundaries of a line beginning in Culberson County where 
U.S. Highway (U.S.) 62-180 enters from the State of New Mexico; 
thence southwest along U.S. 62-180 to the intersection with State 

Highway (S.H.) 54; thence south along S.H. 54 to Interstate Highway 
(I.H.) 10; thence west along I.H. 10 to S.H. 20; thence northwest along 
to S.H. 20 to Farm-to Market Road (F.M.) 1088; thence south along 
F.M. 1088 to the Rio Grande; thence northwest along the Rio Grande 
to the Texas-New Mexico border. 

(B) Existing CZs may be modified and additional CZs 
may be designated as necessary by the executive director as provided 
in §65.84 of this title (relating to Powers and Duties of the Executive 
Director). 

(2) Restrictions. 

(A) Except as provided in §65.87 of this title (relating to 
Exception), no person within a CZ shall conduct, authorize or cause any 
activity involving the movement of a susceptible species under a permit 
issued pursuant to Parks and Wildlife Code, Chapter 43, Subchapter C, 
E, L, R, or R-1. Such prohibited activity, includes, but is not limited 
to transportation, introduction, removal, authorizing the transportation, 
introduction or removal of, or causing the transportation, introduction 
or removal of a live susceptible species into, out of, or within a CZ. 

(B) If the department receives an application for a deer 
breeder permit for a new facility that is to be located within an area 
designated as a CZ, the department will issue the permit but will not 
authorize the possession of susceptible species within the facility so 
long as the CZ designation exists. 

(C) Deer that escape from deer breeder facility within a 
CZ may not be recaptured. 

§65.82. High Risk Zones; Restrictions. 

The areas described in paragraph (1) of this section are HRZs. 

(1) High Risk Zones. 

(A) High-Risk Zone 1: That portion of the state lying 
within a line beginning in Reeves County where the Pecos River enters 
from New Mexico; thence southeast along the Pecos River to Interstate 
Highway (I.H.) 20; thence west along I.H. 20 to I.H. 10; thence west 
along I.H. 10 to the Culberson County line; thence southwest along the 
Culberson County line to the Rio Grande; thence northwest along the 
Rio Grande to the El Paso County line; thence north along the El Paso 
County line to the Texas-New Mexico border. 

(B) Existing HRZs may be modified and additional 
HRZs may be designated as necessary by the executive director as 
provided in §65.84 of this title (relating to Powers and Duties of the 
Executive Director). 

(2) Restrictions. 

(A) Except as provided in §65.87 of this title (relating to 
Exception) and subparagraph (B) of this paragraph, no person within 
an HRZ may conduct, authorize or cause any activity involving the 
movement of a susceptible species, into, out of, or within an HRZ un-
der a permit issued pursuant to Parks and Wildlife Code, Chapter 43, 
Subchapter C, E, L, R, or R-1. Such prohibited activity, includes, but 
is not limited to transportation, introduction, removal, authorizing the 
transportation, introduction or removal, or causing the transportation, 
introduction or removal of a live susceptible species into, out of, or 
within an HRZ. 

(B) No person shall: 

(i) introduce, remove, authorize the introduction or 
removal, or cause the introduction or removal of a live susceptible 
species into or from a deer breeder facility permitted under the pro-
visions of Parks and Wildlife Code, Chapter 43, Subchapter L, that is 
located in a HRZ unless: 
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(I) CWD test results of "not detected" have been 
returned from an accredited test facility on all eligible mortalities that 
occurred within the facility within the preceding five-year period; 

(II) the facility has obtained Level "C" status as 
defined by 4 TAC §40.3 (relating to Herd Status Plans for Cervidae); 
and 

(III) the department has confirmed that the herd 
inventory record maintained by the department is accurate; or 

(ii) transport, authorize the transport, or cause the 
transport of a susceptible species into an HRZ unless: 

(I) the requirements of clause (i)(I) - (III) of this 
subparagraph have been met; and 

(II) the susceptible species are transported to a 
deer breeder facility permitted under Parks and Wildlife Code, Chapter 
43, Subchapter L. 

(C) No person shall liberate a susceptible species within 
an HRZ. 

(D) Deer that escape from deer breeder facility within 
an HRZ may not be recaptured. 

§65.83. Buffer Zones. 

The areas described in paragraph (1) of this section are BZs. 

(1) Buffer Zones. 

(A) Buffer Zone 1: That portion of the state not within 
a CZ or HRZ and lying west of a line beginning where U.S. Highway 
(U.S.) 67 meets the Rio Grande in Presidio County; thence northeast 
along U.S. 67 to State Highway (S.H.) 349 in Upton County; thence 
north along S.H. 349 to S.H. 137 in Dawson County; thence northwest 
along S.H. 137 to U.S. 385 in Terry County; thence north along U.S. 
385 to Farm to Market Road (F.M.) 145 in Castro County; thence west 
along F.M. 145 to U.S. 84 in Parmer County; thence northwest along 
U.S. 84 to the Texas-New Mexico border. 

(B) Existing BZs may be modified and additional BZs 
may be designated as necessary by the executive director as provided 
in §65.84 of this title (relating to Powers and Duties of the Executive 
Director). 

(2) Restrictions. 

(A) No person shall introduce, remove, authorize the 
introduction or removal, or cause the introduction or removal of a live 
susceptible species into or from a deer breeder facility permitted under 
the provisions of Parks and Wildlife Code, Chapter 43, Subchapter L, 
that is located in a BZ unless: 

(i) the facility is "movement qualified" under the 
provisions of §65.604 of this title (relating to Disease Monitoring); 

(ii) CWD test results of "not detected" have been re-
turned from an accredited test facility on at least 50% of all eligible 
mortalities that occurred within the facility on or after January 1, 2013; 

(iii) zero CWD test results of "detected" have been 
returned from an accredited test facility for any susceptible species sub-
mitted for testing; and 

(iv) the department has confirmed that the herd in-
ventory record maintained by the department is accurate. 

(B) The department will not authorize the trapping of 
susceptible species in a BZ unless: 

(i) a minimum of 30 test results of "not detected" 
have been returned from an accredited test facility for adult deer of the 
species to be trapped, obtained from the trap site; and 

(ii) zero CWD test results of "detected" have been 
returned from an accredited test facility for adult deer of any susceptible 
species. 

(C) The department will regulate activities involving 
susceptible species under permits issued under Parks and Wildlife 
Code, Chapter 43, Subchapter C, under the conditions of the permit. 

§65.84. Powers and Duties of the Executive Director. 
(a) The executive director may designate any geographic area 

in this state a CZ, HRZ, or BZ if the area meets the applicable definition 
set forth in §65.80 of this title (relating to Definitions). 

(b) The executive director shall notify the presiding officer of 
the commission prior to taking any action under the provisions of sub-
section (a) of this section. 

(c) The executive director shall ensure that the department 
makes a reasonable effort to provide public notice in the event that a 
CZ, HRZ, or BZ is declared. 

(d) The designation of a CZ, HRZ, or BZ under the provisions 
of subsection (a) of this section is: 

(1) effective immediately; and 

(2) applicable to all permits issued under the provisions of 
Parks and Wildlife Code, Chapter 43, Subchapters C, E, L, R, and R-1. 

(e) The department shall initiate rulemaking to adopt any CZ, 
HRZ, or BZ designated by the executive director as soon as practicable. 

§65.85. Mandatory Check Stations. 
(a) The department may establish mandatory check stations in 

any CZ, HRZ, or BZ for the purpose of collecting biologic information 
on susceptible species taken within a CZ, HRZ, or BZ. 

(b) In a CZ, HRZ, or BZ where mandatory check stations have 
been established, the intact, unfrozen head of any susceptible species 
that has been killed must be presented to a designated check station 
within 24 hours of take by the person or representative of the person 
who killed the susceptible species, unless otherwise authorized in writ-
ing by department personnel. 

(c) The department will issue documentation for each speci-
men of a susceptible species that is presented at a check station. The 
department-issued documentation must remain with the specimen until 
it reaches the possessor's final destination. 

(d) A person who fails or refuses to comply with this section 
commits an offense. 

§65.86. Preemption. 
To the extent a provision of this subchapter conflicts with a provision 
of another subchapter of this chapter, this subchapter controls. 

§65.87. Exception. 
The department may waive any provision of this subchapter as neces-
sary for the holder of a scientific research permit when the proposed 
research is determined to be of use in advancing the understanding of 
the etiology of CWD in susceptible species. 

§65.88. Penalties. 
A person who violates any provision of this subchapter commits an 
offense and is subject to the penalties prescribed by Parks and Wildlife 
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Code, Chapter 43, Subchapter C, E, L, R or R-1, and Chapter 61, as 
applicable. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205064 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 389-4775 

PART 10 TEXAS WATER 
DEVELOPMENT BOARD 

CHAPTER 356. GROUNDWATER 
MANAGEMENT 
The Texas Water Development Board (board) proposes for re-
peal Chapter 356, Subchapter A, §§356.1 - 356.12, Subchapter 
B, §§356.21 - 356.23, Subchapter C, §§356.31 - 356.35, and 
Subchapter D, §§356.41 - 356.46, relating to groundwater man-
agement. 

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE PROPOSED REPEAL 

This chapter is proposed for repeal because a new Chapter 356 
is being proposed elsewhere in this issue of the Texas Register. 
The board has determined that due to the extensive reorganiza-
tion of proposed new Chapter 356, repeal of the entire chapter 
is more efficient than to propose amendments for the changes. 
The revision of Chapter 356 results from statutory changes by 
the 82nd Legislature in 2011. 

The repeal of Chapter 356 in its entirety provides the public with 
an opportunity to better understand the proposed new Chapter 
356 without the confusion of extensive amendments. Current 
Chapter 356 contains 26 sections. These sections affect the 
work of the state's groundwater conservation districts and di-
rect that certain steps be taken to create groundwater conser-
vation district management plans, designate groundwater man-
agement areas, submit desired future conditions developed by 
joint planning efforts, and appeal the approval of desired future 
conditions. Chapter 356 is based on Texas Water Code Chap-
ter 36, which relates to groundwater conservation districts, and 
Texas Water Code §6.101, which authorizes the board to adopt 
rules necessary to carry out the powers and duties of the board. 

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENTS 

Melanie Callahan, Executive Administrator, has determined that 
there is no fiscal impact to state or local governments as a re-
sult of this proposed repeal because rules governing the same 
subject matter will be revised and proposed for adoption simul-
taneously with this repeal. 

PUBLIC BENEFITS AND COSTS 

Melanie Callahan, Executive Administrator, has determined that 
there are public benefits to repealing this chapter because the 
proposed new chapter will be more streamlined and orderly and 
will clarify the responsibilities of the groundwater conservation 
districts in the development and approval of their management 
plans and desired future conditions for the aquifers. Ms. Calla-
han has also determined there is no increased cost to the public 
resulting from the repeal of this chapter. Additionally, Ms. Calla-
han has determined that there are no economic costs to persons 
required to comply with the rules. They will incur no economic 
costs because the rules do not impose mandates on the public, 
but provide guidance to the groundwater conservation districts 
and provide notice to the public regarding the process for devel-
opment, approval, and appeal of desired future conditions and 
the content of the districts' management plans. 

LOCAL EMPLOYMENT IMPACT STATEMENT 

The board has determined that a local employment impact state-
ment is not required because the proposed repeal does not ad-
versely affect a local economy in a material way for the first five 
years that the repeal is in effect because it will impose no new 
requirements on local economies. 

The board has determined that there will be no adverse eco-
nomic effect on small businesses or micro-businesses as a re-
sult of this rule repeal. The board has also determined that there 
is no anticipated economic cost to persons who are otherwise 
required to comply with the rules that are proposed for repeal. 
Therefore, no regulatory flexibility analysis is necessary. 

REGULATORY IMPACT ANALYSIS 

The board has determined that the proposed repeal is not sub-
ject to Texas Government Code §2001.0225 because it is not a 
major environmental rule under that section. 

TAKINGS IMPACT ASSESSMENT 

The board has determined that the promulgation and enforce-
ment of this proposed rule repeal will constitute neither a statu-
tory nor a constitutional taking of private real property. The pro-
posed repeal does not adversely affect a landowner's rights in 
private real property, in whole or in part, temporarily or perma-
nently, because the repeal does not impose a burden nor restrict 
or limit the owner's right to property. Therefore, the proposed re-
peal does not constitute a taking under Texas Government Code, 
Chapter 2007. 

SUBMISSION OF COMMENTS 

Comments on the proposed rulemaking will be accepted for 30 
days following publication and may be submitted to Legal Ser-
vices, Texas Water Development Board, P.O. Box 13231, Austin, 
Texas 78711-3231, rulescomments@twdb.texas.gov, or by fax 
at (512) 475-2053. 

SUBCHAPTER A. GROUNDWATER 
MANAGEMENT PLAN APPROVAL 
31 TAC §§356.1 - 356.12 
(Editor's note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
Texas Water Development Board or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

STATUTORY AUTHORITY 
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This rulemaking is proposed under the authority of Texas Water 
Code §6.101, which authorizes the board to adopt rules neces-
sary to carry out the powers and duties of the board. 

Cross reference to statute: Texas Water Code Chapters 35 and 
36. 

§356.1. Scope of Subchapter.
 
§356.2. Definitions of Terms.
 
§356.3. Required Management Plan.
 
§356.4. Sharing with Regional Water Planning Groups.
 
§356.5. Required Content of Management Plan.
 
§356.6. Plan Submittal.
 
§356.7. Approval.
 
§356.8. Appeal of Denied Management Plan Approval
 
§356.9. Approval of Amendments.
 
§356.10. Possible Conflicts with State Water Plan.
 
§356.11. Training on Data Collection Methodology
 
§356.12. Data Collected by the District.
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 20, 

2012. 
TRD-201204982 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 463-8061 

SUBCHAPTER B. DESIGNATION OF 
GROUNDWATER MANAGEMENT AREAS 
31 TAC §§356.21 - 356.23 
(Editor's note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
Texas Water Development Board or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

STATUTORY AUTHORITY 

This rulemaking is proposed under the authority of Texas Water 
Code §6.101, which authorizes the board to adopt rules neces-
sary to carry out the powers and duties of the board. 

Cross reference to statute: Texas Water Code Chapters 35 and 
36. 

§356.21. Scope of Subchapter.
 
§356.22. Definitions of Terms.
 
§356.23. Designation of Groundwater Management Areas.
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 20, 

2012. 
TRD-201204983 

Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 463-8061 

SUBCHAPTER C. SUBMITTAL OF DESIRED 
FUTURE CONDITIONS 
31 TAC §§356.31 - 356.35 
(Editor's note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
Texas Water Development Board or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

STATUTORY AUTHORITY 

This rulemaking is proposed under the authority of Texas Water 
Code §6.101, which authorizes the board to adopt rules neces-
sary to carry out the powers and duties of the board. 

Cross reference to statute: Texas Water Code Chapters 35 and 
36. 

§356.31. Scope of Subchapter. 
§356.32. Definitions of Terms. 
§356.33. Submission Date. 
§356.34. Submission Package. 
§356.35. Acknowledgment. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 20, 

2012. 
TRD-201204984 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 463-8061 

SUBCHAPTER D. APPEALING APPROVAL 
OF DESIRED FUTURE CONDITIONS 
31 TAC §§356.41 - 356.46 
(Editor's note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
Texas Water Development Board or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

This rulemaking is proposed under the authority of Texas Water 
Code §6.101, which authorizes the board to adopt rules neces-
sary to carry out the powers and duties of the board. 

Cross reference to statute: Texas Water Code Chapters 35 and 
36. 

§356.41. Scope of Subchapter.
 
§356.42. Definitions.
 
§356.43. Petition: Reviewability; Form; Receipt; Postponement;
 
Rebuttal and Joinder.
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§356.44. Hearing. 

§356.45. Board Evaluation, Consideration and Deliberation. 

§356.46. Board Findings and Public Hearing on Recommended Re-
visions. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 20, 

2012. 
TRD-201204985 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 463-8061 

CHAPTER 356. GROUNDWATER 
MANAGEMENT 
The Texas Water Development board (board) proposes new 
Chapter 356, §§356.10, 356.20 - 356.22, 356.30 - 356.35, 
356.40 - 356.46, 356.50 - 356.57, and 356.60 - 356.62, relating 
to groundwater management. 

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE PROPOSED NEW RULES 

This proposed new Chapter 356 replaces current Chapter 356 
in its entirety. Current Chapter 356 is being proposed separately 
for repeal elsewhere in this issue of the Texas Register. This pro-
posed new Chapter 356 contains the substantive changes dis-
cussed below in each section. The proposed new Chapter 356 is 
prompted, in part, by statutory changes. The board was subject 
to Sunset Commission review in 2011 resulting in the enactment 
of the board's reauthorization bill, Senate Bill 660. In Senate Bill 
660, the 82nd Legislature also amended sections of Texas Water 
Code Chapter 36 relating to groundwater conservation districts. 
Other changes were made to Chapter 36 through Senate Bills 
727 and 737. Rules changes arising out of enactments from the 
82nd Legislature include: (1) changing the final quantified output 
of the joint planning process used in the groundwater conserva-
tion districts' management plans and the related definition from 
"managed available groundwater" to "modeled available ground-
water;" (2) adding a definition of "desired future condition;" and 
(3) expanding the process and requirements for adoption of de-
sired future conditions by the groundwater conservation districts 
in a groundwater management area. 

This proposed new Chapter 356 reorganizes the materials so 
that rules are arranged to reflect the sequential steps in the 
board's process of working with the groundwater conservation 
districts. The process of designating groundwater management 
areas, adoption and appeal of desired future conditions, and 
developing, reviewing, and approving districts' management 
plans is more transparent as the rules generally reflect the 
order in which the groundwater conservation districts conduct 
their work. Another benefit of reorganizing the rules is that the 
proposed new Chapter 356 contains new directives relating 
to the board's review of district management plans and the 
procedure for hearings of appeals of desired future conditions. 

SECTION BY SECTION DISCUSSION OF THE PROPOSED 
NEW RULES 

Subchapter A. Definitions. 

Proposed new §356.10, relating to Definitions, contains defini-
tions not previously part of Chapter 356 for the following terms: 
agency, groundwater availability model, natural resources 
issues, non-relevant aquifer, and total estimated recoverable 
storage. Terms that were defined in other portions of the current 
chapter have been consolidated under §356.10 for ease of use. 
This proposed new section also deletes from current Chapter 
356 definitions of terms that are either defined in statute, defined 
in context, or are commonly understood: artificial recharge, 
administratively complete, aquifer, discharge, estimate, man-
agement goals, management plan, groundwater, groundwater 
management area, groundwater reservoir, and respondent. 

Subchapter B. Designation of Groundwater Management Areas. 

Proposed new §356.20, relating to Scope of Subchapter, is a 
reference to the statutory requirements for the designation of 
groundwater management areas. Groundwater management 
areas must be designated by rule as provided by Texas Water 
Code §35.004(d). 

Proposed new §356.21 relating to designation of groundwater 
management areas is in fulfillment of the board's responsibility 
under Texas Water Code §35.004(c) for alteration of groundwa-
ter management area boundaries. The rule establishes the loca-
tion of the digital files and graphic representations of the ground-
water management area boundaries as these may change. The 
rule, which replaces current §356.23 being proposed for repeal 
elsewhere in this issue of the Texas Register, removes the ref-
erences to specific electronic files as these may change due to 
administrative adjustments or corrections to the boundary data 
required by degradation of the data. Over time, the files become 
corrupt and do not accurately reflect the boundaries of counties, 
districts, the groundwater management areas, and natural fea-
tures described in the files. The process set out here will allow 
for correction of those errors that, though not significant individ-
ually, do affect the overall accuracy of the data. 

Proposed new §356.22, relating to Request to Amend Ground-
water Management Area Boundaries, establishes procedures by 
which boundaries may be changed, either on request of the dis-
tricts or upon action by the executive administrator. Under pro-
posed subsection (a), any request to amend the boundaries of a 
groundwater management area must be addressed to the exec-
utive administrator in writing and contain a resolution supporting 
the change signed by each district in each affected groundwa-
ter management area, a demonstration or explanation as to the 
geographic and hydrogeologic conditions that necessitate the 
boundary change, and a copy of the notice and minutes of the 
public meetings held by each groundwater management area at 
which the districts approve the request. Proposed subsection 
(b) describes the review process by the executive administra-
tor, and subsection (c) provides that the executive administrator 
may, at the executive administrator's discretion, make adminis-
trative changes to the data files to maintain their accuracy. Sub-
section (d) provides that the executive administrator may waive 
any of the requirements of this subsection upon a showing of 
good cause. 

Subchapter C. Submission of Desired Future Conditions. 
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Proposed new §356.30, relating to Scope of Subchapter, is a 
reference to the statutory requirements for the submission of de-
sired future conditions by groundwater conservation districts as 
provided by Texas Water Code §36.108. 

Proposed new §356.31 relating to the submission date for the 
desired future conditions provides the timetable under which the 
districts in a groundwater management area must propose their 
desired future conditions for adoption and provides for districts 
to propose designation of an aquifer as non-relevant. No de-
sired future condition will be required for aquifers designated as 
non-relevant because the statute requires the districts to adopt 
desired future conditions only for the relevant aquifers within the 
management area. Proposed new §356.31(b) also requires the 
districts to submit an explanation to the board for each aquifer 
designated as non-relevant. In this way, a record is preserved of 
the decision by the districts to designate an aquifer as non-rele-
vant. 

Proposed new §356.32, relating to Submission Package, de-
scribes the materials that must be submitted to the executive ad-
ministrator in fulfillment of the requirements of Texas Water Code 
§36.108(4), relating to modeled available groundwater, which re-
quires the districts to submit the adopted desired future condi-
tions to the executive administrator not later than 60 days after 
adoption. Proposed new §356.32 also requires a copy of the 
posted notice for the joint planning meeting at which the districts 
adopted the desired future condition and the name of the des-
ignated contact for the groundwater management area. Section 
356.32(5) provides that the districts must submit any groundwa-
ter availability model files or aquifer assessments used in devel-
oping the adopted desired future condition with documentation 
sufficient to replicate the work. Modeled available groundwater 
is calculated using the groundwater availability models approved 
by the executive administrator. The information requested in 
356.32(5) will allow agency staff to more easily ensure that the 
modeled available groundwater provided to the districts reflects 
the modeling used in determining the adopted desired future 
conditions. 

Proposed new §356.33, relating to Determination of Administra-
tive Completeness, provides that the executive administrator will 
consider a submitted desired future condition package complete 
if it contains all of the information required by §356.32. Proposed 
§356.33(1) relating to acknowledgement of receipt of a submit-
ted package provides that the executive administrator will ac-
knowledge receipt in writing and will advise the districts whether 
the submitted package is complete or contains deficiencies. Dis-
tricts are required to correct any deficiencies and notify the ex-
ecutive administrator no later than 90 days following the date the 
executive administrator provides a notice of deficiencies. 

Proposed new §356.34, relating to District Adoption of the 
Desired Future Condition, provides that once the executive ad-
ministrator advises the districts that the desired future condition 
package is administratively complete, each district must adopt 
the desired future condition for the aquifer or aquifers within its 
boundaries. 

Proposed new §356.35, relating to Modeled Available Ground-
water, provides that the executive administrator will provide the 
draft modeled available groundwater value for each relevant 
aquifer with adopted desired future conditions to both the dis-
tricts in the groundwater management area and the appropriate 
regional water planning groups no later than 180 days after 
the executive administrator has notified the districts that the 
submitted desired future condition package is administratively 

complete. Proposed new §356.35 further clarifies that the 
modeled available groundwater value will not be issued until 
after a petition filed under Texas Water Code §36.1083 has 
been resolved. 

Subchapter D. Appealing Approval of Desired Future Conditions. 

Proposed new §356.40, relating to Scope of Subchapter, is a 
reference to the statutory requirements for the submission of a 
petition that appeals the desired future conditions adopted by 
the districts in a groundwater management area as provided by 
Texas Water Code §36.1083. 

Proposed new §356.41, relating to Petition: Reviewability, Form, 
Receipt, Postponement, Response, and Joinder, identifies fac-
tors related to the initial receipt of a petition by the board and 
responses by the districts. Subsection (a) simplifies and clari-
fies the basis upon which the agency will determine that a pe-
tition is reviewable. Subsection (a) also changes the date by 
which a petition must be filed from one year to 120 days follow-
ing the date of the adoption of the desired future condition by 
the districts meeting as a groundwater management area. This 
change is intended to expedite the appeal process and bring the 
process more in line with other similar types of appeals. The 
board has determined that no reason exists for waiting up to one 
year following the adoption of the desired future condition before 
an appeal is brought. 

Proposed new §356.41(b), relating to Form and Contents of Pe-
tition, removes the requirement that a certified copy of a resolu-
tion or other official document describing the extent and nature of 
the authority of the representative of the petitioner be submitted 
with the petition. This requirement was confusing and appeared 
to presume that a petitioner would not represent himself. Rep-
resentation by legal counsel is usually apparent in the petition. 
Thus, the requirement is not necessary. 

Proposed §356.41(c) provides that the executive administrator 
will notify the petitioner and the districts within 15 days of receipt 
of a petition and advise the petitioner whether the petition has 
been accepted as reviewable. Subsection (d) provides that the 
petitioner will have an additional 15 days to remedy any defi-
ciency in the filing if the petition is not accepted. 

Proposed new §356.41(e) provides that, within 10 business days 
of receipt of the executive administrator's acknowledgement of 
a reviewable petition, a district in the groundwater management 
area may request a postponement of any further action on the 
petition for 60 days to encourage resolution of the issues raised 
by the petition. Subsection (e) further provides that additional ex-
tensions may be granted upon the request of either a petitioner 
or a district upon a showing that the parties are in active negoti-
ations toward a resolution of the issues raised in the petition. 

Proposed new §356.41(f) provides that the districts in the 
groundwater management area may, but are not required to, 
present evidence to the agency and the petitioner prior to the 
hearing on the petition. If the districts choose to respond, 
proposed subsection (f) provides the districts 90 days in which 
to do so. 

Proposed new §356.41(g) provides that the executive adminis-
trator may join multiple petitions concerning the same aquifers 
or the same issues within a groundwater management area if 
such joinder is beneficial to the agency, the petitioners, and the 
respondents. 

Proposed new §356.42, relating to Hearing, provides the proce-
dures to be followed in fulfillment of the statutory requirement of 
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Texas Water Code §36.1083(c). Proposed subsection (a) clari-
fies that at least one hearing will be held to take testimony from 
the petitioner and the districts. Evidence from other interested 
persons is addressed in §356.42(f). 

Proposed new §356.42(b) clarifies that any hearing shall be con-
ducted at a central location in the groundwater management 
area. This provision mirrors the language of the statute and is 
intended to underscore that the desired future conditions rep-
resent the collective action of all the districts in a groundwater 
management area. 

Proposed new §356.42(c) provides for notice of the hearing to af-
fected parties. Under proposed subsection (c), affected parties 
include counties in the groundwater management area that do 
not have a district, districts adjacent to the groundwater manage-
ment area, and any regional water planning group in the ground-
water management area, as well as the petitioner and the dis-
tricts in the groundwater management area. The provision rec-
ognizes that these entities may have an interest in the desired 
future condition process (as evident by the statutory identifica-
tion of who may file a petition). 

Proposed new §356.42(d) states that a hearing on a petition ap-
pealing a desired future condition is not a contested case hearing 
subject to the Texas Administrative Procedure Act, Texas Gov-
ernment Code §§2001.051 - 2001.178. A contested case hear-
ing is limited to matters where the legislation specifically requires 
one. Unless an enabling statute requires a contested case hear-
ing, the agency is not authorized to provide such a hearing. Best 
& Co. v. Tex. State Bd. Of Plumbing Examiners, 927 S.W.2d 
306 (Tex.App.--Austin 1996, writ denied). The legislature did 
not provide for a contested case hearing in Texas Water Code 
§36.1083, or in any of the agency's enabling statutes. Therefore 
the board does not consider a hearing on a petition appealing 
a desired future condition a contested case hearing and related 
rules--the Texas Rules of Evidence, Rules of Civil Procedure, 
and the rules promulgated by the State Office of Administrative 
Hearings related to contested case hearings--will not apply to a 
hearing on a desired future condition petition. 

Proposed new §356.42(e) provides the structure that partici-
pants may expect during the hearing. It underscores that the 
purpose of the hearing is to give the petitioner and the districts 
an opportunity to provide testimony and evidence for the record 
in a fair, orderly, and efficient manner. While the hearing is open 
to the public, it is not a forum for public comment. 

Proposed new §356.42(f) provides an opportunity for interested 
person, members of the public who have a legally defined in-
terest in the issues, to provide evidence and written testimony 
regarding the issues raised in the petition. The hearing record 
will remain open for 15 days following the close of the hearing 
for public statements. The time is not intended, however, to pro-
vide an opportunity for parties to supplement the testimony or 
evidence provided during the hearing. No post-hearing briefing 
is anticipated. 

Proposed new §356.42(g) provides that the executive adminis-
trator has the discretion to adopt different or additional proce-
dures at the hearing either on the joint request of the parties or 
on the executive administrator's own initiative. 

Proposed new §356.43 relating to board evaluation, consider-
ation, and deliberation describes how board staff will evaluate 
the petition in preparing a recommendation to the board and 
what staff will consider in its analysis. Proposed §356.43 rep-
resents a revision of current §356.44 and §356.45 proposed for 

repeal elsewhere in this issue of the Texas Register to reflect the 
changes that were made by the 82nd Legislature to Texas Water 
Code §36.108. 

Proposed new §356.43(a) provides that the executive adminis-
trator must prepare a report on the petition that includes a sum-
mary of the testimony, an analysis of the evidence received, a 
recommendation regarding the reasonableness of the desired 
future condition and any necessary findings. Proposed subsec-
tion (d) further clarifies the contents of the report by providing 
that findings will only be prepared if the desired future condition 
is found to be unreasonable. The board has determined that 
findings are not otherwise necessary as this proceeding is not a 
contested case that requires findings of fact and conclusions of 
law in all cases as under the Texas Administrative Procedure Act, 
Texas Government Code §§2001.060 - 2001.061. If the board 
determines that a desired future condition is not reasonable, then 
the board will include a list of findings with its recommendations 
in the report to the districts (see Texas Water Code §36.1083(c)). 

Proposed new §356.43(b) lists the contents of the hearing record 
on which the board will base its decision regarding the petition. 
The language is revised from existing §356.44(g) proposed for 
repeal elsewhere in this issue of the Texas Register to reflect the 
record available for evaluation and consideration when the staff 
recommendation is taken to the board. 

Proposed new §356.43(c) lists the criteria that will be used in 
determining whether a desired future condition is reasonable. In 
addition to the petition and relevant evidence, the board shall 
also consider whether the desired future condition is physically 
possible, that is, is it achievable. In addition, the statutory revi-
sions in 2011 require that the desired future conditions must pro-
vide a balance between production from the aquifer and conser-
vation, preservation, protection, recharging, and prevention of 
waste of the water in the aquifer (Texas Water Code §36.108(d-
2)). Therefore, the list of criteria includes an assessment of 
whether the desired future condition provides such a balance. 
Similarly, the statute provides that the districts must consider a 
list of factors before adopting the desired future condition. The 
explanatory report that must be provided with the desired future 
condition under Texas Water Code §36.108(d-3) and proposed 
new §356.32, relating to Submission Package, is required under 
the proposed rule to include an explanation of how the report 
addresses the factors in Texas Water Code §36.108(d). There-
fore, part of the board's evaluation of the reasonableness of the 
desired future condition will be a determination of whether the 
districts have given appropriate consideration to the factors set 
forth in Texas Water Code §36.108(d). 

Finally, proposed new §356.43(c) provides that the board will 
consider whether the districts have stated a purpose for the 
desired future condition and whether the desired future condition 
is reasonably fit and appropriate for that particular purpose. 
This criterion is based on the requirement in Texas Water Code 
§36.108(d-3)(2) that the districts provide the policy justification 
for each desired future condition. There should be a reasonable 
correlation between the desired future condition and the state 
of the aquifer it is intended to address. This criterion notes 
that concern and is to be articulated by the districts when they 
develop the desired future condition. 

Proposed new §356.43(f) provides that action by the executive 
administrator is sufficient to terminate the proceedings on a pe-
tition in the event the parties reach an agreement that resolves 
the petition or a petition is withdrawn. Subsection (f) also pro-
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vides that any agreement or notice of withdrawal of the petition 
becomes part of the administrative record of the proceedings. 

Proposed new §356.44, relating to Board Findings and Public 
Hearing on Recommended Revisions, provides the process and 
timetable for the districts to respond to revisions recommended 
by the board should the board find that the desired future con-
dition is unreasonable. Proposed new subsection (a) provides 
that the districts shall propose for adoption revised desired fu-
ture conditions in accordance with the board's recommendation 
within 90 days following the board's decision. Proposed new 
subsection (b) provides for a public hearing to be held by the 
districts to solicit public comment on the proposed revised de-
sired future condition and requires the districts to provide a copy 
of the notice of the public hearing to the executive administrator 
within three days of the date on which the notice is published. 
Subsection (c) provides that the districts will act on revising the 
desired future condition and submit the revised desired future 
condition to the board within 30 days of the districts' action along 
with a rationale for any changes to the desired future condition 
that vary from the board's recommendation. Subsection (d) pro-
vides that the revision of the desired future condition under this 
section does not require the preparation of an explanatory report 
pursuant to Texas Water Code §36.108(d-3). 

Proposed new §356.45, relating to Waiver, provides that the ex-
ecutive administrator may waive any of the requirements of Sub-
chapter D, §§356.40 - 356.46 upon a showing of good cause. 

Proposed new §356.46, relating to Administrative Record of 
the Proceedings, provides that the administrative record of 
an appeal under Subchapter D, §§356.40 - 356.46 will be 
closed when the executive administrator provides the modeled 
available groundwater to the districts and the regional planning 
groups. Section 356.46 further identifies the items that will be 
included in the administrative record of the proceedings. 

Subchapter E. Groundwater Management Plan Approval. 

Proposed new §356.50, relating to Scope of Subchapter pro-
vides that the subchapter governs the agency's procedures for 
reviewing and approving management plans as administratively 
complete under Texas Water Code §36.1071 and §36.1072. 

Proposed new §356.51, relating to Required Management Plan, 
provides that a district must submit to the executive administrator 
an approvable management plan with goals that are time-based 
and quantifiable. 

Proposed new §356.52, relating to Required Content of Man-
agement Plan, details the content of a management plan, includ-
ing management goals, objectives, performance standards, and 
estimates of certain measures used in the management plan. 
Subsection (b) provides that the goals, performance standards, 
and management objectives must be consistent with the applica-
ble desired future condition(s). Subsection (c) provides that the 
district must use the groundwater availability modeling informa-
tion provided by the executive administrator in conjunction with 
site-specific information when developing the estimates. 

Proposed new §356.53, relating to Plan Submission, provides 
instructions on the contents of a plan package submitted to the 
executive administrator. 

Proposed new §356.54, relating to Approval, describes an ad-
ministratively complete plan and provides that a district has 180 
days from receipt of a notice denying approval of a plan in which 
to revise the plan so that it complies with all requirements. Sub-
section (c) provides the conditions under which an approved 

management plan remains in effect when the plan is set to ex-
pire. 

Proposed new §356.55, relating to Appeal of Denial of Manage-
ment Plan Approval, provides the procedures under which a dis-
trict may appeal the denial of a management plan to the board. 

Proposed new §356.56, relating to Approval of Amendments, 
provides procedures under which a district may propose to 
amend its management plan for revision of items other than 
the modeled available groundwater or desired future conditions 
and review of any amendment for approval by the executive 
administrator. Section 356.56 further provides that amendments 
addressing items required by Texas Water Code §36.1071 
relating to contents of a management plan must be submitted 
in the form of an amended plan instead of an addendum. Such 
amendments must be submitted in accordance with the require-
ments of this subchapter relating to the submission of a plan. 

Proposed new §356.57, relating to Sharing with Regional Water 
Planning Groups, requires each district to forward a copy of its 
approved management plan to the chair of each regional water 
planning group within the district's boundaries. 

Subchapter F. Data Collection and Training. 

Proposed new §356.60, relating to Scope of Subchapter, pro-
vides that the purpose of the subchapter is to provide for data 
collection training and reporting by districts. 

Proposed new §356.61, relating to Training on Data Collection 
Methodology, provides that the Texas Water Development 
Board will provide training on basic data collection and reporting 
methodology if requested by a district in writing addressed to 
the executive administrator. 

Proposed new §356.62, relating to Data Collected by the Dis-
trict, provides that a district will provide any data collected by the 
district to the executive administrator upon request. 

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENTS 

Melanie Callahan, Executive Administrator, has determined that 
there will not be any additional estimated costs to state and local 
governments as a result of enforcing or administering the rule 
for the first five years these rules will be in effect. These rules 
contain procedural and substantive directives to the groundwater 
conservation districts that are required to comply with the direc-
tives. There are no estimated additional costs because the di-
rectives are connected directly to statutory processes with which 
the groundwater conservation districts must comply. 

Ms. Callahan has determined that there are no estimated re-
ductions in costs to state or local governments as a result of en-
forcing or administering these rules for the first five years these 
rules will be in effect. In addition, Ms. Callahan has determined 
that there will not be any loss of or increase to revenue to state 
or local governments as a result of enforcing or administering 
these rules for the first five years that these rules will be in ef-
fect. These proposed rules do not affect the revenues of state 
or local governments. 

PUBLIC BENEFITS AND COSTS 

Ms. Callahan also has determined that for each year of the first 
five years the proposed rulemaking is in effect, the public will 
benefit from the rulemaking because the rules are not directed to 
members of the public. Additionally, these rules provide a public 
benefit through improved clarity and elimination of unnecessary 
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rules that will assist the public in understanding the activities of 
the groundwater conservation districts. These public benefits 
will be effective for the first five years the rules are in effect. 

LOCAL EMPLOYMENT IMPACT STATEMENT 

The board has determined that a local employment impact state-
ment is not required because the proposed rules do not ad-
versely affect a local economy in a material way for the first five 
years that the proposed rules are in effect because it will impose 
no new requirements on local economies. 

The board has determined that there will be no adverse eco-
nomic effect on small businesses or micro-businesses as a re-
sult of enforcing this rulemaking. The board has also determined 
that there is no anticipated economic cost to persons who are re-
quired to comply with the rulemaking as proposed. Therefore, no 
regulatory flexibility analysis is necessary. 

REGULATORY IMPACT ANALYSIS 

The board has determined that the proposed rulemaking is not 
subject to Texas Government Code §2001.0225 because it is not 
a major environmental rule under that section. 

TAKINGS IMPACT ASSESSMENT 

The board has determined that the promulgation and enforce-
ment of these proposed new rules will constitute neither a statu-
tory nor a constitutional taking of private real property. The pro-
posed new rules do not adversely affect a landowner's rights in 
private real property, in whole or in part, temporarily or perma-
nently, because these proposed new rules do not burden nor 
restrict or limit the owner's right to property. Therefore, the pro-
posed new rules do not constitute a taking under Texas Govern-
ment Code, Chapter 2007. 

SUBMISSION OF COMMENTS 

Comments on the proposed rulemaking will be accepted for 30 
days following publication and may be submitted to Legal Ser-
vices, Texas Water Development Board, P.O. Box 13231, Austin, 
Texas 78711-3231, rulescomments@twdb.texas.gov, or by fax 
at (512) 475-2053. 

SUBCHAPTER A. DEFINITIONS 
31 TAC §356.10 
STATUTORY AUTHORITY 

This rulemaking is proposed under the authority of Texas Water 
Code §6.101, which authorizes the board to adopt rules neces-
sary to carry out the powers and duties of the board. 

Cross reference to statute: Texas Water Code Chapters 35 and 
36. 

§356.10. Definitions. 

The following words and terms, when used in this chapter, shall have 
the following meanings unless the context clearly indicates otherwise. 
Words defined in Texas Water Code Chapter 36, Groundwater Con-
servation Districts, that are not defined here shall have the meanings 
provided in Chapter 36. 

(1) Agency--The Texas Water Development Board. 

(2) Amount of groundwater being used on an annual basis-
-An estimate of the quantity of groundwater annually withdrawn or 
flowing from wells in an aquifer for at least the most recent five years 
that information is available. It may include an estimate of exempt 
uses. 

(3) Board--The six-member governing body of the Texas 
Water Development Board. 

(4) Conjunctive use--The combined use of groundwater 
and surface water sources that optimizes the beneficial characteristics 
of each source, such as water banking, aquifer storage and recovery, 
enhanced recharge, and joint management. 

(5) Conjunctive use issues--Issues related to conjunctive 
use such as groundwater or surface water quality degradation and im-
pacts of shifting between surface water and groundwater during short-
ages. 

(6) Desired future condition--The desired, quantified con-
dition of groundwater resources (such as water levels, spring flows, or 
volumes) within a management area at one or more specified future 
times as defined by participating groundwater conservation districts 
within a groundwater management area as part of the joint planning 
process. 

(7) District--Any district or authority subject to Chapter 36, 
Texas Water Code. 

(8) Evidence--Information, including but not limited 
to oral statements or presentations, written materials, data files, or 
graphic representations, which relates to the reasonableness of the 
desired future conditions. 

(9) Executive administrator--The executive administrator 
of the Texas Water Development Board or a designated representative. 

(10) Groundwater Availability Model--A regional ground-
water flow model approved by the executive administrator. 

(11) Modeled Available Groundwater--The amount of wa-
ter that the executive administrator determines may be produced on an 
average annual basis to achieve a desired future condition. 

(12) Most efficient use of groundwater--Practices, tech-
niques, and technologies that a district determines will provide the 
least consumption of groundwater for each type of use balanced with 
the benefits of using groundwater. 

(13) Natural resources issues--Issues related to envi-
ronmental and other concerns that may be affected by a district's 
groundwater management plan and rules, such as impacts on endan-
gered species, soils, oil and gas production, mining, air and water 
quality degradation, agriculture, and plant and animal life. 

(14) Non-relevant aquifer--The portion or portions of a ma-
jor or minor aquifer, not included as a source of water in the State Water 
Plan, for which districts in a groundwater management area determine 
that: 

(A) aquifer uses and conditions do not warrant adoption 
of a desired future condition for joint planning in a management area; 
and 

(B) groundwater conditions will not affect the achieve-
ment of desired future conditions in adjacent or hydraulically con-
nected relevant aquifers. 

(15) Person with a legally defined interest in groundwa-
ter--A person or entity that owns or leases land or rights to groundwater 
in a groundwater management area, uses a well for beneficial use in a 
groundwater management area, or has current or pending authorization 
from a district to produce groundwater. 

(16) Petition--A document submitted to the executive ad-
ministrator appealing the adoption of a desired future condition that 
complies with the requirements of §356.41(b) of this chapter (relating 

PROPOSED RULES October 5, 2012 37 TexReg 7971 

mailto:rulescomments@twdb.texas.gov


♦ ♦ ♦ 

to Petition: Reviewability, Form, Receipt, Postponement, Response, 
and Joinder). 

(17) Petitioner--A person with a legally defined interest in 
groundwater, a district in or adjacent to the groundwater management 
area, or a regional water planning group for a region in the groundwater 
management area who appeals the adoption of a desired future condi-
tion. 

(18) Projected water demand--The quantity of water 
needed on an annual basis according to the state water plan for the 
state water plan planning period. 

(19) Recharge enhancement--Increased recharge accom-
plished by the modification of the land surface, streams, or lakes to 
increase seepage or infiltration rates or by the direct injection of water 
into the subsurface through wells. 

(20) State water plan--The most recent state water plan 
adopted by the board under Texas Water Code §16.051 (relating to 
State Water Plan). 

(21) Surface water management entities--Political subdivi-
sions as defined by Texas Water Code Chapter 15 and identified from 
Texas Commission on Environmental Quality records that are granted 
authority under Texas Water Code Chapter 11 to store, take, divert, or 
supply surface water either directly or by contract for use within the 
boundaries of a district. 

(22) Total Estimated Recoverable Storage--The estimated 
amount of groundwater within an aquifer that accounts for aquifer con-
ditions, hydrologic properties, water quality, and desired future condi-
tions, and that is adjusted for recovery scenarios that typically range 
between 25% and 75% of the porosity-adjusted aquifer volume. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 20, 

2012. 
TRD-201204986 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 463-8061 

SUBCHAPTER B. DESIGNATION OF 
GROUNDWATER MANAGEMENT AREAS 
31 TAC §§356.20 - 356.22 
STATUTORY AUTHORITY 

This rulemaking is proposed under the authority of Texas Water 
Code §6.101, which authorizes the board to adopt rules neces-
sary to carry out the powers and duties of the board. 

Cross reference to statute: Texas Water Code Chapters 35 and 
36. 

§356.20. Scope of Subchapter. 

This subchapter describes the agency's delineation of groundwater 
management areas pursuant to the requirements of Texas Water Code 
§35.004. 

§356.21. Designation of Groundwater Management Areas. 
The boundaries of the groundwater management areas are delineated 
using a geographic information system maintained and updated by the 
executive administrator. The digital files and a graphic representation 
of the groundwater management area boundaries are available on 
a CD-ROM located in agency offices and on the agency's web site 
at http://www.twdb.texas.gov. The graphic representation includes 
groundwater management area boundaries superimposed on a map 
that includes Texas county lines and may be used for creating graphic 
representations of the groundwater management area boundaries and 
other associated geographic features. These files are controlling in the 
event of a conflict with any graphic representation. 

§356.22. Request to Amend Groundwater Management Area Bound-
aries. 

(a) A request to amend the boundaries of a groundwater man-
agement area must be addressed to the executive administrator and 
must contain the following: 

(1) a resolution supporting the change signed by each of 
the district representatives in each affected groundwater management 
area; 

(2) a demonstration that the geographic and hydrogeologic 
conditions require the proposed boundary change or an explanation that 
the change involves only an administrative correction; and 

(3) a copy of the notice and minutes of the public meeting 
held by the districts in each affected groundwater management area 
at which the districts approved the resolution in paragraph (1) of this 
subsection. 

(b) The executive administrator will review the request and 
will notify the districts of his decision. 

(1) If the proposed change involves only an administrative 
adjustment or correction to the boundary data files identified in §356.21 
of this subchapter (relating to Designation of Groundwater Manage-
ment Areas), the executive administrator will instruct agency staff to 
make the change and notify the districts upon completing the change. 

(2) If the proposed change involves a substantive change 
to the boundaries of one or more groundwater management areas, the 
request will be presented to the board for authorization to proceed with 
rulemaking. 

(c) The executive administrator may, in his discretion, make 
administrative corrections to the data files described in §356.21 of this 
subchapter. The executive administrator will notify the affected dis-
tricts before making any correction. 

(d) The executive administrator may, in his discretion, waive 
any of the requirements of this subchapter upon a showing of good 
cause. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 20, 

2012. 
TRD-201204987 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 463-8061 
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SUBCHAPTER C. SUBMISSION OF DESIRED 
FUTURE CONDITIONS 
31 TAC §§356.30 - 356.35 
STATUTORY AUTHORITY 

This rulemaking is proposed under the authority of Texas Water 
Code §6.101, which authorizes the board to adopt rules neces-
sary to carry out the powers and duties of the board. 

Cross reference to statute: Texas Water Code Chapters 35 and 
36. 

§356.30. Scope of Subchapter. 
This subchapter identifies the agency's requirements and process for 
submitting desired future conditions under the requirement of Texas 
Water Code §36.108. 

§356.31. Submission Date. 
(a) Not later than five years after the date on which the districts 

in a groundwater management area last collectively adopted a desired 
future condition, the districts shall propose a desired future condition 
for adoption in accordance with Texas Water Code §36.108. 

(b) The districts in a groundwater management area may, as 
part of the process for adopting and submitting desired future condi-
tions, propose classification of an aquifer or portions of an aquifer as 
non-relevant, in which case no desired future condition is required. The 
districts must submit the following documentation to the agency for the 
aquifer or portion of the aquifer proposed to be classified as non-rele-
vant: 

(1) A description, location, and/or map of the aquifer or 
portion of the aquifer; 

(2) A summary of aquifer characteristics, groundwater de-
mands, and current groundwater uses that support the conclusion that 
desired future conditions in adjacent or hydraulically connected rele-
vant aquifer(s) will not be affected; and 

(3) An explanation of why the aquifer or portion of the 
aquifer is non-relevant for joint planning purposes. 

§356.32. Submission Package. 
Districts must provide the following to the executive administrator no 
later than 60 days following the date on which the desired future con-
dition(s) was adopted by the groundwater management area: 

(1) a copy of the explanatory report addressing the infor-
mation required by Texas Water Code §36.108(d-3) and the criteria in 
Texas Water Code §36.108(d); 

(2) a copy of the resolution of the groundwater manage-
ment area adopting the desired future conditions as required by Texas 
Water Code §36.108(d-3); 

(3) a copy of the notice that was posted for the joint 
planning meeting as required by Texas Water Code §36.108(e) and 
§36.108(e-2); 

(4) the name of a designated representative of the ground-
water management area; 

(5) any groundwater availability model files or aquifer as-
sessments used in developing the adopted desired future condition with 
documentation sufficient to replicate the work; and 

(6) any other information the executive administrator may 
require. 

§356.33. Determination of Administrative Completeness. 

A submitted package will be considered administratively complete if 
it contains complete copies of all documents required under §356.32 
of this subchapter (relating to Submission Package) and is signed and 
dated. 

(1) The executive administrator will acknowledge in writ-
ing receipt of submitted packages and will advise whether they are ad-
ministratively complete or will provide a notice of deficiencies. 

(2) Districts must submit to the executive administrator an 
updated package that contains corrections to the deficiencies noted in 
paragraph (1) of this section no later than 90 days following the date 
on which the executive administrator provided a notice of deficiencies. 

§356.34. District Adoption of the Desired Future Condition. 

Each district shall adopt the desired future condition for the aquifer(s) 
within its boundaries as soon as possible after the executive administra-
tor advises that the desired future condition package is administratively 
complete. 

§356.35. Modeled Available Groundwater. 

(a) The executive administrator will provide the modeled 
available groundwater value for each aquifer with a desired future 
condition to districts in a groundwater management area and the 
appropriate regional water planning groups. The modeled available 
groundwater value will be provided: 

(1) No later than 180 days after the executive administra-
tor has provided notice that the submitted package is administratively 
complete as described in §356.32 of this subchapter (relating to Sub-
mission Package); or 

(2) No later than 180 days after the date on which the board 
determines that the petition is resolved. 

(b) An appeal of a desired future condition will be considered 
resolved when: 

(1) The board determines that the desired future condition 
is reasonable; or 

(2) When districts in the groundwater management area 
submit a revised desired future condition(s) to the board. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 20, 

2012. 
TRD-201204988 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 463-8061 

SUBCHAPTER D. APPEALING APPROVAL 
OF DESIRED FUTURE CONDITIONS 
31 TAC §§356.40 - 356.46 
STATUTORY AUTHORITY 
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This rulemaking is proposed under the authority of Texas Water 
Code §6.101, which authorizes the board to adopt rules neces-
sary to carry out the powers and duties of the board. 

Cross reference to statute: Texas Water Code Chapters 35 and 
36. 

§356.40. Scope of Subchapter. 
This subchapter describes the process related to an appeal challenging 
the approval of desired future conditions established by Texas Water 
Code §36.1083. 

§356.41. Petition: Reviewability, Form, Receipt, Postponement, Re-
sponse, and Joinder. 

(a) Reviewability. The agency will review a petition when: 

(1) the petition conforms to the requirements of this sub-
chapter; 

(2) the issues raised in the petition have not previously been 
considered by the board for the particular desired future condition in a 
petition under Texas Water Code §36.1083; and 

(3) the petition is submitted to the executive administrator 
within 120 days following the date of the districts' adoption of the de-
sired future condition in the groundwater management area. 

(b) Form and Contents of Petition. A petition shall be ad-
dressed to the executive administrator, signed by the petitioner, and 
contain the following information: 

(1) the petitioner's name and contact information, includ-
ing mailing address, e-mail address, telephone number, and fax num-
ber and, if applicable, the same information for any person or entity 
designated as a representative of the petitioner; 

(2) documentation that clearly identifies the nature of the 
petitioner's legally defined interest in groundwater in the area unless 
the petitioner is a district in or adjacent to the groundwater management 
area or a regional water planning group for a region in the area; 

(3) a summary of the evidence upon which the petitioner 
will rely at the hearing for the contention that the adopted desired future 
condition is not reasonable; and 

(4) evidence that the petitioner has provided a copy of the 
petition to each of the districts in the groundwater management area. 

(c) Receipt of Petition and Acknowledgment. The executive 
administrator shall notify the petitioner and the districts within the 
groundwater management area within 15 days of receipt of a petition 
and advise whether the petition has been accepted as reviewable or has 
not been accepted as reviewable and the reasons for not accepting the 
petition. 

(d) If the petition is not accepted, the petitioner will be allowed 
an additional 15 days to remedy the failure. 

(e) Requests for Postponement. 

(1) A district in the groundwater management area may, 
within 10 business days of its receipt of the executive administrator's 
acknowledgment of a reviewable petition, request that the executive 
administrator postpone review of the petition for 60 days to encourage 
consultation and resolution of the issues raised in the petition. 

(2) Further extensions may be granted upon the request of a 
petitioner or a district upon a showing that the parties are in negotiations 
toward a resolution of the issues raised in the petition. 

(f) Districts' Response to Petition. If the districts choose to 
respond, they shall have 90 days in which to present a written response 
to agency and the petitioner. 

(g) Joinder of Petitions. The executive administrator may 
join multiple petitions concerning the same aquifers or issues within 
a groundwater management area if such joinder is beneficial to the 
agency, the petitioners, and the respondents. 

§356.42. Hearing. 
(a) Hearing on petition. The executive administrator shall hold 

at least one hearing to receive evidence and take testimony on the pe-
tition from the petitioner and the districts. 

(b) Location of hearing. Any hearing shall be conducted at a 
central location in the groundwater management area. 

(c) Notice of the hearing. The notice of hearing shall be pub-
lished in the Texas Register and shall be provided to the petitioners, the 
districts, any districts adjacent to the groundwater management area, 
any regional water planning group in the groundwater management 
area, and the county judge for each county in the groundwater man-
agement area at least two weeks before the hearing. 

(d) Form of hearing. A hearing under this subchapter is not a 
contested case hearing. The Texas Rules of Evidence, Rules of Civil 
Procedure, and the rules promulgated by the State Office for Admin-
istrative Hearings related to contested case hearings will not apply to 
this hearing. Testimony will be under oath. 

(e) Hearing procedure. The executive administrator may issue 
any directives necessary to ensure an orderly, fair, and efficient hearing. 
The hearing to receive evidence and take testimony from the petitioner 
and districts shall be conducted by the executive administrator and shall 
proceed as follows: 

(1) The executive administrator shall provide a concise 
statement relating to the scope and purpose of the hearing and shall 
proceed to take testimony and accept evidence. 

(2) The petitioner and the districts shall be provided an 
equal amount of time to present testimony and evidence. The petitioner 
carries the burden of persuasion and may reserve time for rebuttal. 

(f) Evidence from other interested persons. The executive ad-
ministrator shall provide other persons with a legally-defined interest 
in the issues raised in the petition the opportunity to provide evidence 
and written testimony in any form acceptable to the executive admin-
istrator after the hearing concludes. The executive administrator shall 
keep the record of the hearing open for 15 days following the end of 
the hearing for receipt of evidence and written testimony from other 
interested persons. 

(g) The executive administrator has the discretion to adopt dif-
ferent or additional procedures at the hearing upon the joint request of 
the petitioner and the districts or on the executive administrator's own 
initiative. 

§356.43. Board Evaluation, Consideration, and Deliberation. 
(a) The executive administrator shall prepare a report on the 

petition, including a summary of the testimony and an analysis of the 
evidence received, and recommendation regarding the reasonableness 
of the desired future condition and any necessary findings. 

(b) Record. The record on which the board will decide 
whether to grant the petition shall consist of: 

(1) the petition and the districts' response, if any; 

(2) the testimony and evidence presented at the hearing; 

(3) the written testimony and evidence submitted by other 
interested persons; and 

(4) the executive administrator's report and recommenda-
tions. 
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(c) The board shall review the petition and any evidence rele-
vant to the petition including, but not limited to, the following criteria 
when determining whether a desired future condition is reasonable: 

(1) whether the adopted desired future condition is physi-
cally possible within a management area (that is, whether there is any 
groundwater production scenario that would allow the desired future 
condition to be achieved); 

(2) whether the desired future condition provides a balance 
between the highest level of groundwater production from the aquifer 
and conservation of groundwater in the aquifer as described in Texas 
Water Code §36.108(d-2); 

(3) whether the districts have stated a purpose for the de-
sired future condition and whether the desired future condition is rea-
sonably fit and appropriate for that particular purpose. For example, if 
the purpose is to protect spring flow, the desired future condition must 
have a reasonable correlation to spring flow and provide an appropriate 
indication of whether spring flow is protected; and, 

(4) whether the districts have given appropriate considera-
tion to the factors set out in Texas Water Code §36.108(d). 

(d) The board's consideration of the reasonableness of a de-
sired future condition pursuant to this subchapter shall be limited to 
the issue or issues that were raised in the petition and upon which evi-
dence was received in the proceeding. 

(e) If the desired future condition is found to be unreasonable, 
the board shall make findings and recommend revisions that would 
make the desired future condition reasonable. 

(f) The executive administrator may at any stage of the process 
described in this subchapter, terminate the proceedings on a petition 
when an agreement is reached resolving the petition or a petition has 
been withdrawn. A copy of any such agreement or withdrawal of the 
petition shall become a part of the record. 

§356.44. Board Findings and Public Hearing on Recommended Re-
visions. 

(a) Within 90 days after the board finds that the desired future 
condition is unreasonable and recommends revisions, the districts shall 
revise and propose for adoption the desired future condition in accor-
dance with the board's recommendations. 

(b) The districts shall hold a public hearing at a central loca-
tion in the groundwater management area to solicit public comment on 
the revised desired future condition. The notice of the public hearing 
shall be posted no later than 30 days after the districts propose for adop-
tion the desired future condition and at least 10 days before the hearing 
and include a copy of the board's recommended revisions. The districts 
shall provide a copy of the notice of the public hearing to the execu-
tive administrator within three days of the date on which the notice is 
published. 

(c) The districts shall consider all public and board comments, 
revise the desired future condition, and, within 30 days after the dis-
tricts' action, submit the revised desired future condition to the board 
along with the rationale, based upon comments received at the public 
hearing, for any changes to the desired future condition that vary from 
the board's recommended revisions. The districts' rationale shall be 
part of the record. 

(d) In revising the desired future conditions under this section, 
the districts are not required to prepare an explanatory report pursuant 
to Texas Water Code §36.108(d-3). 

(e) The executive administrator shall provide the districts and 
appropriate regional water planning groups with the modeled available 

groundwater based on the desired future conditions as revised accord-
ing to the process described in Texas Water Code §36.1084 and §356.35 
of this chapter (relating to Modeled Available Groundwater). 

§356.45. Waiver. 

The executive administrator may, in his discretion, waive any of the 
requirements of this subchapter upon a showing of good cause. 

§356.46. Administrative Record of the Proceedings. 

When the executive administrator provides the modeled available 
groundwater to the districts and the regional water planning groups, 
the administrative record of the appeal will be closed. It shall contain, 
in addition to the items listed in §356.43(b) of this subchapter (relating 
to Board Evaluation, Consideration, and Deliberation): 

(1) the minutes of the board's public deliberation on the pe-
tition; 

(2) the board's report containing any recommended revi-
sions transmitted to the districts along with a copy of the transmittal 
letter; 

(3) the rationale for the districts' changes to the desired fu-
ture condition; and 

(4) any other information that the executive administrator 
determines is relevant to the petition. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 20, 

2012. 
TRD-201204989 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 463-8061 

SUBCHAPTER E. GROUNDWATER 
MANAGEMENT PLAN APPROVAL 
31 TAC §§356.50 - 356.57 
STATUTORY AUTHORITY 

This rulemaking is proposed under the authority of Texas Water 
Code §6.101, which authorizes the board to adopt rules neces-
sary to carry out the powers and duties of the board. 

Cross reference to statute: Texas Water Code Chapters 35 and 
36. 

§356.50. Scope of Subchapter. 

This subchapter governs the agency's procedures for reviewing and ap-
proving management plans as administratively complete. 

§356.51. Required Management Plan. 

As required by Texas Water Code §§36.1071, 36.1072, and 36.1085, a 
district shall submit to the executive administrator a management plan 
that meets the requirements of §356.52 of this subchapter (relating to 
Required Content of Management Plan). The management plan goals 
must be time-based and quantifiable. 
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§356.52. Required Content of Management Plan. 

(a) A management plan shall contain, unless explained as not 
applicable, the following elements: 

(1) Management goals: 

(A) providing the most efficient use of groundwater; 

(B) controlling and preventing waste of groundwater; 

(C) controlling and preventing subsidence; 

(D) addressing conjunctive surface water management 
issues; 

(E) addressing natural resource issues which impact the 
use and availability of groundwater, and which are impacted by the use 
of groundwater; 

(F) addressing drought conditions; 

(G) addressing conservation, recharge enhancement, 
rainwater harvesting, precipitation enhancement and brush control, 
where appropriate and cost-effective; and 

(H) addressing the desired future conditions established 
pursuant to Texas Water Code §36.108; 

(2) Management objectives that the district will use to 
achieve the management goals in paragraph (1) of this subsection. 
Management objectives are specific and time-based statements of 
future outcomes, each linked to a management goal. Each future 
outcome must be the result of actions that can be taken by the district 
during the five years following the effective date of the adopted 
management plan; 

(3) Performance standards for each management objective. 
Performance standards are indicators or measures used to evaluate the 
effectiveness and efficiency of district activities. Evaluation of the ef-
fectiveness of district activities measures the performance of the dis-
trict. Evaluation of the efficiency of district activities measures how 
well district resources are used to produce an output, such as the amount 
of resources devoted for each management action; 

(4) Details of how the district will manage groundwater 
supplies in the district, including a methodology by which the district 
will track its progress in achieving its management goals. At least one 
goal must be tracked on an annual basis; however, other goals may be 
defined and tracked over a longer time period as appropriate; and 

(5) Estimates of the following: 

(A) modeled available groundwater in the district as 
provided by the executive administrator based on the desired future 
condition established under Texas Water Code §36.108; 

(B) the amount of groundwater being used within the 
district on an annual basis taken from either the water use survey data 
provided by the executive administrator or the district's own estimate; 

(C) the annual amount of recharge from precipitation, 
if any, to the groundwater resources within the district as provided by 
the executive administrator; 

(D) for each aquifer, the annual volume of water that 
discharges from the aquifer to springs and any surface water bodies, 
including lakes, streams, and rivers as provided by the executive ad-
ministrator; 

(E) the annual volume of flow into and out of the district 
within each aquifer and between aquifers in the district, if a groundwa-
ter availability model is available from the executive administrator; 

(F) the projected surface water supply in the district ac-
cording to the most recently adopted state water plan; and 

(G) the projected water demand for water in the district 
according to the most recently adopted state water plan. 

(b) The management goals, performance standards and man-
agement objectives required in subsection (a)(1), (2), and (3) of this 
section must be consistent with the established desired future condi-
tions of the district's groundwater management area(s). 

(c) Each district must use the groundwater availability model-
ing information provided by the executive administrator in conjunction 
with available site-specific information provided by the district when 
developing the estimates required in subsection (a)(5) of this section. 

§356.53. Plan Submission. 
(a) A district requesting approval of its management plan shall 

submit to the executive administrator the following: 

(1) one hard copy of the adopted management plan; 

(2) one electronic copy of the adopted management plan; 
and 

(3) evidence that the plan was adopted after notice posted 
in accordance with Texas Government Code Chapter 551, including a 
copy of the posted agenda, meeting minutes, and copies of the notice 
printed in the newspaper or publisher's affidavit. 

(b) The plan or revised plan under §356.54 of this subchapter 
(relating to Approval) shall be considered properly submitted to the 
executive administrator when all of the items specified in subsection 
(a) of this section are received by the executive administrator. 

§356.54. Approval. 
(a) The executive administrator will approve a plan as admin-

istratively complete when it contains the information required by Texas 
Water Code §36.1071(a) and (e). The executive administrator will no-
tify the district in writing of the determination. 

(b) If approval is denied, the executive administrator will pro-
vide written reasons for the denial with the notice of denial. A district 
has 180 days from receipt of notice to submit a revised management 
plan for review and approval. A revised or amended management plan 
must comply with all requirements of this subchapter. 

(c) An approved management plan remains in effect until: 

(1) the district fails to readopt a management plan at least 
90 days before the plan expires; 

(2) the district fails to submit the district's readopted man-
agement plan to the executive administrator at least 60 days before the 
plan expires; or 

(3) the executive administrator determines that the read-
opted management plan does not meet the requirements for approval 
and the district has exhausted all appeals to the board or court in accor-
dance with Texas Water Code §36.1072(f). 

§356.55. Appeal of Denial of Management Plan Approval. 
(a) If the executive administrator denies approval of a manage-

ment plan, a revised management plan, or an amendment to a manage-
ment plan, the district may appeal the denial by notifying the executive 
administrator in writing of its intent to appeal, not later than 60 days 
after the executive administrator's written notice of denial. 

(1) Not later than 30 days after filing its notice of intent to 
appeal, a district shall submit to the executive administrator in writing 
points of appeal addressing each of the executive administrator's rea-
sons for denial of approval. 
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(2) The appeal shall be heard at the first regularly sched-
uled meeting of the board to occur after the expiration of 30 days from 
the receipt of the district's written points of appeal. Written notice of 
appeal and written points of appeal shall be considered to be received 
by the executive administrator when received in the Austin offices of 
the agency. 

(3) The executive administrator may file a written response 
to the district's points of appeal with the board and shall provide a copy 
of the response to the district. 

(b) If the board upholds the executive administrator's deci-
sion to deny approval of the management plan, the district may re-
quest that the matter be mediated or, failing mediation, may appeal to 
a district court in Travis County, in accordance with Texas Water Code 
§36.1072(f). 

§356.56. Approval of Amendments. 
(a) If the district proposes to amend its plan for revisions of 

items other than the modeled available groundwater or desired future 
condition, the district shall submit a written copy of the proposed 
amendment to the executive administrator so that the executive ad-
ministrator may determine whether the amendment requires approval. 

(b) If the executive administrator determines that the amend-
ment requires approval, the district shall submit all amendments to the 
management plan developed under §356.52 of this subchapter (relating 
to Required Content of Management Plan) to the executive administra-
tor within 60 days of adoption of the amendment by the district's board. 
Amendments shall be submitted either in the form of an addendum to 
the management plan or as changes highlighted within the entire man-
agement plan. 

(c) If the amendments address items required by Texas Water 
Code §36.1071, they should be in the form of an amended plan instead 
of an addendum to avoid confusion and preserve the integrity of the 
plan. Amendments must be submitted in accordance with §356.53 of 
this subchapter (relating to Plan Submission). Incorporation of newly 
developed desired future conditions and modeled available groundwa-
ter values must be adopted as an amendment. 

§356.57. Sharing with Regional Water Planning Groups. 
Each district shall forward a copy of its approved management plan 
to the chair of each regional water planning group within the district's 
boundaries. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 20, 

2012. 
TRD-201204990 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 463-8061 

♦ ♦ ♦ 

SUBCHAPTER F. DATA COLLECTION AND 
TRAINING 
31 TAC §§356.60 - 356.62 
STATUTORY AUTHORITY 

This rulemaking is proposed under the authority of Texas Water 
Code §6.101, which authorizes the board to adopt rules neces-
sary to carry out the powers and duties of the board. 

Cross reference to statute: Texas Water Code Chapters 35 and 
36. 

§356.60. Scope of Subchapter. 

This subchapter discusses data collection training and reporting by dis-
tricts. 

§356.61. Training on Data Collection Methodology. 

If requested by a district in writing to the executive administrator, 
the agency shall provide the district training on basic data collection 
methodology and reporting and provide technical assistance, including 
basic data collection and reporting methodology. 

§356.62. Data Collected by the District. 

Upon written request of the executive administrator, a district shall pro-
vide any data collected by the district to the executive administrator in 
a format acceptable to the executive administrator. The executive ad-
ministrator shall provide to the districts a list of acceptable formats for 
reporting by the districts. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 20, 

2012. 
TRD-201204991 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 463-8061 

CHAPTER 363. FINANCIAL ASSISTANCE 
PROGRAMS 
SUBCHAPTER A. GENERAL PROVISIONS 
DIVISION 2. GENERAL APPLICATION 
PROCEDURES 
31 TAC §363.15 
The Texas Water Development Board (TWDB or Board) pro-
poses to amend §363.15, regarding Required Water Conserva-
tion Plan. 

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE PROPOSED AMENDMENT 

In 2011, the 82nd Legislature passed Senate Bill (SB) 181, 
amending Texas Water Code (TWC) Chapter 16, regarding the 
calculation and reporting of water usage by municipalities and 
water utilities for state water planning and other purposes. The 
82nd Legislature also passed SB 660, amending TWC Chapter 
16, and TWC Chapter 11, regarding the functions of the TWDB 
and related entities in connection with the reporting of municipal 
water use data. 

SB 181 added TWC §16.403, and SB 660 amended TWC 
§16.402 and added TWC §16.403, to require that the TWDB 
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and the Texas Commission on Environmental Quality (TCEQ), 
in consultation with the Water Conservation Advisory Council 
(WCAC), develop a uniform, consistent methodology and guid-
ance for calculating and reporting water use and conservation 
to be used by municipalities and other water utilities in devel-
oping water conservation plans and preparing reports required 
under the TWC. TWC §16.402 and §16.403 require that the 
methodology and guidance include a method of calculating 
total water use, a method of calculating total water use in 
gallons per capita per day (GPCD), a method of classifying 
water users within sectors, a method of calculating water use 
in the residential sector that includes both single-family and 
multifamily residences in GPCD, a method of calculating water 
use in the non-population dependent sectors, and guidelines on 
the use of service populations in developing a per-capita-based 
method of calculation. The methodology and guidance applies 
to all entities required to submit water conservation plans to the 
TWDB or the TCEQ. Additionally, the TWDB, in consultation 
with the TCEQ and WCAC, shall develop a data collection and 
reporting program for municipalities and other water utilities with 
more than 3,300 connections. 

SB 181 added TWC §16.404, and SB 660 amended TWC 
§16.402 and §11.1271, to require the TWDB and TCEQ to 
adopt rules requiring the use of the methodology and guidance. 
The rules must require entities to report the most detailed level 
of water use possible, but cannot require entities to report at a 
higher level of detail than their current billing systems allow. 

This proposed rulemaking will implement the amendments made 
by SB 181 and Section 21 of SB 660. 

SECTION BY SECTION DISCUSSION OF THE PROPOSED 
AMENDMENT 

The TWDB proposes to amend §363.15 regarding Required Wa-
ter Conservation Plan, to implement the requirements of TWC 
§§16.402, 16.403, and 16.404. 

The TWDB proposes to amend §363.15(b) by deleting the May 
1, 2005 start date for five-year and ten-year targets for water sav-
ings. The May 1, 2005 date was originally added to implement 
HB 2660 and HB 2663, passed by the 78th Legislature in 2003. 
Because it is more than five years since this date and the rule 
requires a new or revised water conservation plan that has been 
in effect for less than five years, this date is no longer needed. 

The TWDB proposes to amend §363.15(b)(1)(A) by adding the 
requirement that the utility profile in a water conservation plan 
must include data developed "in accordance with the method-
ology and guidance for calculating water use and conservation 
developed and maintained by the executive administrator in 
coordination with the commission under Texas Water Code 
§16.403" in order to comply with the requirement in TWC 
§16.402 and §16.404 that the Board adopt rules requiring the 
use of the methodology and guidance. The methodology and 
guidance is currently being developed by the TWDB and TCEQ 
in consultation with the WCAC and will not be finalized until the 
end of 2012. In addition, this amendment adds the requirement 
that the utility profile required in a water conservation plan 
include the classification of water sales and uses at the most 
detailed level of water use data currently available, in order to 
comply with the requirements of TWC §16.402(f) and §16.404 
that the rules require an entity to report the most detailed level 
of municipal water use data currently available to the entity, but 
not to report data that is more detailed than the entity's billing 
system is capable of producing. This amendment also requires 

that the utility profile include the most detailed level of water 
use data currently available for the sectors identified in TWC 
§16.403. 

The TWDB proposes to amend §363.15(b)(1)(B) to specify that 
the goals for municipal use be in total GPCD and residential 
GPCD, in order to assure that the water use data in the utility pro-
file is consistent with the goals for municipal use. The proposed 
amendments also define "municipal use" as "the use of potable 
water or sewage effluent for residential, commercial, industrial, 
agricultural, institutional, and wholesale uses by an individual or 
entity that supplies water to the public for human consumption." 
This amendment clarifies the use of the term "municipal use" in 
TWC §11.1271(c), which requires goals for "municipal use" in 
GPCD. The amendment is consistent with the TCEQ's defini-
tion of "municipal use" in 30 TAC §288.1 as that term is used in 
30 TAC §288.2(a)(1)(C) and is consistent with the requirement 
in Texas Water Code §16.403(b)(2) and (4) that water use by a 
municipality or other water utility be reported in both total GPCD 
and residential GPCD. 

The TWDB proposes to amend §363.15(c) to add a comma for 
grammatical correctness. 

The TWDB proposes to amend §363.15(g)(1) to delete the refer-
ence to "May 1, 2010" as the deadline for the filing of the first re-
port on an entity's progress in implementing each of the minimum 
requirements in the water conservation plan, since this date has 
already passed, and instead requires the report annually every 
May 1st. 

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENTS 

Ms. Melanie Callahan, Chief Financial Officer, has determined 
that there will be no significant fiscal implications for state or lo-
cal governments as a result of the proposed rulemaking. For 
the first five years these rules are in effect, there is no expected 
additional cost to state or local governments resulting from their 
administration. These rules are not expected to result in reduc-
tions in costs to either state or local governments. These rules 
are not expected to have any impact on state or local revenues. 
The rules do not require any significant increase in expenditures 
for state or local governments as a result of administering these 
rules. Additionally, there are no foreseeable implications relat-
ing to state or local governments' costs or revenue resulting from 
these rules. These rules affect only those entities that apply for 
financial assistance from the TWDB. In addition, the proposed 
rules require municipalities and other utilities to report the most 
detailed level of data currently available to them and do not re-
quire these entities to upgrade their billing systems. 

PUBLIC BENEFITS AND COSTS 

Ms. Callahan also has determined that for each year of the first 
five years the proposed rulemaking is in effect, the public will 
benefit from the rulemaking as it will allow public water suppli-
ers to better identify potential areas for water conservation meth-
ods, to allow for better comparisons of water usage among the 
various sectors that are served by public water suppliers, and 
to comply with state law. There will be no significant economic 
cost to persons required to comply with these rules. These rules 
affect only those entities that are apply for financial assistance 
from the TWDB. 

LOCAL EMPLOYMENT ECONOMIC IMPACT STATEMENT 

The TWDB has determined that a local employment impact 
statement is not required because the proposed rulemaking 
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does not adversely affect a local economy in a material way 
for the first five years that the proposed rule is in effect be-
cause it will impose no new requirements on local economies. 
The TWDB also has determined that there will be no adverse 
economic effect on small businesses or micro-businesses as 
a result of enforcing this rulemaking because the rules are 
not regulatory and are not directed at private small or mi-
cro-businesses. The TWDB also has determined that there is 
no anticipated significant economic cost to persons who are 
required to comply with the rulemaking as proposed. Therefore, 
no regulatory flexibility analysis is necessary. 

REGULATORY ANALYSIS 

The TWDB has determined that the proposed rulemaking is not 
subject to Government Code §2001.0225 because it is not a ma-
jor environmental rule under that section. 

TAKINGS IMPACT ASSESSMENT 

The TWDB has determined that the promulgation and enforce-
ment of this proposed rulemaking will constitute neither a statu-
tory nor a constitutional taking of private real property. The pro-
posed rule does not adversely affect a landowner's rights in pri-
vate real property, in whole or in part, temporarily or permanently, 
because the proposed rule does not burden or restrict or limit the 
owner's right to or use of property. Therefore, the proposed rule-
making does not constitute a taking under Texas Government 
Code, Chapter 2007, or the Texas Constitution. 

SUBMISSION OF COMMENTS 

Comments on the proposed rulemaking will be accepted for 
30 days following publication in the Texas Register and may 
be submitted to Legal Services, Texas Water Development 
Board, P.O. Box 13231, Austin, Texas 78711-3231, rulescom-
ments@twdb.texas.gov, or by fax at (512) 475-2053. 

STATUTORY AUTHORITY 

This rulemaking is proposed under the authority of TWC §6.101, 
which authorizes the TWDB to adopt rules necessary to carry out 
the powers and duties of the TWDB, and TWC §16.402(e), which 
requires the TWDB and the TCEQ to jointly adopt rules requir-
ing the methodology and guidance for calculating water use and 
conservation developed under TWC §16.403 to be used in the 
water conservation annual reports required by TWC §16.402(b). 

This rulemaking affects Texas Water Code Chapters 15, 16, and 
17. 

§363.15. Required Water Conservation Plan. 

(a) (No change.) 

(b) The water conservation plan required under subsection (a) 
of this section must be new or revised to include five-year and ten-year 
targets for water savings, unless the applicant has[, since May 1, 2005,] 
implemented an approved water conservation plan that meets the re-
quirements of this section, and that has been in effect for less than 
five years. The water conservation plan shall include an evaluation 
of the applicant's water and wastewater system and customer water use 
characteristics to identify water conservation opportunities and shall set 
goals to be accomplished by water conservation measures. The water 
conservation plan shall provide information in response to the follow-
ing minimum requirements. If the plan does not provide information 
for each minimum requirement, the applicant shall include in the plan 
an explanation of why the requirement is not applicable. 

(1) Minimum requirements. Water conservation plans 
shall include the following elements: 

(A) a utility profile including, but not limited to, infor-
mation regarding population and customer data, water use data, water 
supply system data, and wastewater system data at the most detailed 
level of water use data currently available and in accordance with the 
methodology and guidance for calculating water use and conservation 
developed and maintained by the executive administrator in coordina-
tion with the commission under Texas Water Code §16.403. The utility 
profile must include the classification of water sales and uses for the 
following sectors, as appropriate:[;] 

(i) residential; 

(I) single-family; 

(II) multi-family; 

(ii) commercial; 

(iii) institutional; 

(iv) industrial; 

(v) agricultural; and 

(vi) wholesale. 

(B) specific, quantified five-year and ten-year targets 
for water savings to include goals for water loss programs [in gallons 
per capita per day,] and goals for municipal use[,] in total gallons per 
capita per day and residential gallons per capita per day. As used 
herein, "municipal use" means the use of potable water or sewer efflu-
ent for residential, commercial, industrial, agricultural, institutional, 
and wholesale uses by an individual or entity that supplies water to 
the public for human consumption; 

(C) - (M) (No change.) 

(2) (No change.) 

(c) Pursuant to Water Code §§15.106(c), 17.125(c), 17.277(c), 
and 17.857(c), an applicant is not required to provide a water conser-
vation plan if the board determines an emergency exists; the amount 
of financial assistance to be provided is $500,000 or less; or the board 
finds that implementation of a water conservation program is not rea-
sonably necessary to facilitate water conservation; or the application is 
for flood control purposes under Water Code, Chapter 17, Subchapter 
G. 

(1) - (2) (No change.) 

(d) - (f) (No change.) 

(g) Annual reports. 

(1) Each entity that is required to submit a water conser-
vation plan to the board or the commission, other than a recipient of 
financial assistance from the board, shall file a report annually not later 
than May 1st [May 1, 2010, and annually thereafter] to the executive 
administrator on the entity's progress in implementing each of the min-
imum requirements in the water conservation plan. 

(2) - (3) (No change.) 

(h) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 20, 

2012. 
TRD-201204992 
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♦ ♦ ♦ 

Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 463-8061 

TITLE 34. PUBLIC FINANCE 

PART 3. TEACHER RETIREMENT 
SYSTEM OF TEXAS 

CHAPTER 41. HEALTH CARE AND 
INSURANCE PROGRAMS 
SUBCHAPTER A. RETIREE HEALTH CARE 
BENEFITS (TRS-CARE) 
34 TAC §§41.2, 41.5, 41.7 
The Board of Trustees (board) of the Teacher Retirement System 
of Texas (TRS) proposes amendments to the following rules for 
TRS-Care, the health benefits program for TRS retirees adminis-
tered by TRS, as trustee: §41.2 relating to additional enrollment 
opportunities; §41.5 relating to the payment of contributions; and 
§41.7 relating to the effective date of coverage under TRS-Care. 

TRS proposes amendments to §§41.2, 41.5 and 41.7 to dis-
tinguish between the plans offered under the TRS-Care 2 and 
TRS-Care 3 levels of coverage and the levels of coverage them-
selves. With the introduction of the new TRS-Care Medicare Ad-
vantage (medical) plans and the new TRS-Care Medicare Part 
D (drug) plans on January 1, 2013, for the first time, there will be 
several medical plans and several drug plans available within 
both the TRS-Care 2 and TRS-Care 3 levels of coverage. Un-
der law, not all individuals enrolled in TRS-Care at the TRS-Care 
2 and TRS-Care 3 levels of coverage will be eligible to enroll 
in the new TRS-Care medical plans and drug plans. Conse-
quently, amendments are proposed to clarify the above distinc-
tions in the following: §41.2(a)(5), (6) and (7), which address 
the opportunities to enroll in TRS-Care that are in addition to 
the initial enrollment opportunities described in §§41.1, 41.5(e) 
and 41.5(h)(3)(B), which address the payment of contributions 
in TRS-Care. 

TRS proposes the deletion of obsolete language in §41.2(b) and 
§41.7(g). In addressing special enrollment events, both of these 
subsections make a distinction between special enrollment 
events that occurred on or before August 31, 2011 and those 
that occurred or will occur on or after September 1, 2011. With 
the passage of time, this distinction is no longer needed and the 
language creating this distinction can now be deleted. 

Non-substantive amendments are also proposed to §§41.2, 41.5 
and 41.7 to enhance the clarity of these TRS-Care rules, includ-
ing those found in §§41.2(d), 41.5(h)(3)(C), and 41.7(m) and (n). 

Ken Welch, TRS Deputy Director, estimates that, for each year 
of the first five years that proposed amendments to §§41.2, 41.5 
and 41.7 will be in effect, there will be no foreseeable implications 
to state or local governments as a result of administering the 
proposed amendments. 

For each year of the first five years that the proposals will be in ef-
fect, Brian Guthrie, TRS Executive Director, and Mr. Welch have 
determined that the public benefit will be to provide TRS retirees 

with clearer, more accurate rules concerning the TRS-Care pro-
gram. Mr. Welch has also determined that there will be no 
direct economic costs to persons required to comply with the 
proposed rules. There will be no effect on a local economy be-
cause of the proposals, and therefore no local employment im-
pact statement is required under §2001.022 of the Government 
Code. Moreover, there will be no adverse economic effect on 
small businesses or micro-businesses as a result of enforcing 
the proposed amendments, and therefore no statement about 
the effect of the proposals on small businesses is required un-
der §2006.002 of the Government Code. 

Comments may be submitted in writing to Brian Guthrie, Execu-
tive Director, 1000 Red River Street, Austin, Texas 78701-2698. 
Written comments must be received by the Executive Director at 
the designated address no later than 30 days after publication of 
this notice in the Texas Register. 

Statutory Authority: The amendments to §§41.2, 41.5 and 41.7 
are proposed under Insurance Code, §1575.052, which autho-
rizes TRS as trustee for TRS-Care to adopt rules it considers 
necessary to implement and administer the TRS-Care program, 
and Government Code, §825.101, which makes the board re-
sponsible for TRS' general administration, and §825.102, which 
authorizes the board to adopt rules for the administration of TRS 
funds and transaction of business of the board. 

Cross-reference to Statute: The proposed amendments to 
§§41.2, 41.5 and 41.7 affect Insurance Code, Chapter 1575. 

§41.2. Additional Enrollment Opportunities. 

(a) Age 65 Additional Enrollment Opportunity. "Eligible par-
ticipants," as defined in paragraph (1) of this subsection, have an addi-
tional enrollment opportunity in TRS-Care as described in this subsec-
tion when they become 65 years old (the "Age 65 Additional Enroll-
ment Opportunity"). 

(1) For purposes of this subsection, the term "eligible par-
ticipants" means: 

(A) all TRS service retirees who are enrolled in TRS-
Care; 

(B) dependents, as defined in Insurance Code, 
§1575.003, who are enrolled in TRS-Care and who are eligible to 
enroll in TRS-Care in their own right as a TRS service or disability 
retiree; and 

(C) surviving spouses, as defined in Insurance Code, 
§1575.003 who are enrolled in TRS-Care. 

(2) Those eligible participants who are enrolled in TRS-
Care on August 31, 2004, and who become 65 years old after that date 
have the Age 65 Additional Enrollment Opportunity on the date that 
they become 65 years old. 

(3) Those eligible participants who enroll in TRS-Care af-
ter August 31, 2004, and who become 65 years old after the date of 
their enrollment have the Age 65 Additional Enrollment Opportunity 
on the date that they become 65 years old. 

(4) The Age 65 Additional Enrollment Opportunity for 
those eligible participants who enroll in TRS-Care after August 31, 
2004, and who are 65 years old or older when they enroll in TRS-Care 
runs concurrently with the initial enrollment period as set out in 
§41.1 of this title (relating to Initial Enrollment Periods for the Health 
Benefits Program Under the Texas Public School Retired Employees 
Group Benefits Act (TRS-Care)). 
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(5) An eligible participant who is not enrolled in Medicare 
Part A at the time of his or her Age 65 Additional Enrollment Oppor-
tunity can enroll: 

(A) in any plan, for which he or she is eligible under 
law, located in the next-higher TRS-Care coverage tier (level of cover-
age), as determined by TRS-Care;[,] and 

(B) add dependent coverage in any plan, for which the 
dependent is eligible under law, located in that same coverage tier (level 
of coverage). 

(6) An eligible participant who is enrolled in Medicare Part 
A at the time of his or her Age 65 Additional Enrollment Opportunity 
can enroll: 

(A) in any plan, for which he or she is eligible under 
law, located in any TRS-Care coverage tier (level of coverage); and 

(B) add dependent coverage in any plan, for which the 
dependent is eligible under law, located in that same coverage tier (level 
of coverage). 

(7) An eligible participant, at the time of his or her Age 65 
Additional Enrollment Opportunity, can: 

(A) choose to remain in the same TRS-Care coverage 
tier (level of coverage); 

(B) enroll in any plan, for which he or she is eligible 
under law, located in that same TRS-Care coverage tier (level of cov-
erage); and 

(C) add dependent coverage in any plan, for which the 
dependent is eligible under law, in that same coverage tier (level of 
coverage). 

(8) The period to enroll in TRS-Care pursuant to the Age 65 
Additional Enrollment Opportunity for eligible participants described 
in paragraph (2) or (3) of this subsection expires at the end of the later 
of: 

(A) the 31st day following the last day of the month in 
which the eligible participant becomes 65 years old; or 

(B) the 31st day after the date printed on the notice of 
the additional enrollment opportunity sent to the eligible participant at 
the eligible participant's last-known address, as shown in the TRS-Care 
records. 

(b) Special Enrollment Opportunity. 

(1) An [For a special enrollment event that occurs on or 
after September 1, 2011, an] individual who becomes eligible for cov-
erage under the special enrollment provisions of the Health Insurance 
Portability and Accountability Act of 1996 (Pub. L. No. 104-191, 110 
Stat. 1936 (1996)), including a dependent whose coverage under TRS-
Care was waived due to the existence of other coverage for the depen-
dent during the Age 65 Additional Enrollment Opportunity described 
in subsection (a) of this section, may elect to enroll in TRS-Care. 

(2) The enrollment period for an individual who becomes 
eligible for coverage due to a special enrollment event shall be the 
31 calendar days immediately after the date of the special enrollment 
event. To make an effective election, a completed TRS-Care applica-
tion must be received by TRS within this 31-day period. 

[(2) For a special enrollment event that occurs on or be-
fore August 31, 2011, except as provided in the exceptions found in 
subparagraphs (A) - (C) of this paragraph, an individual who becomes 
eligible for coverage under the special enrollment provisions of the 
Health Insurance Portability and Accountability Act of 1996 (Pub. L. 

No. 104-191, 110 Stat. 1936 (1996)), including a dependent whose 
coverage under TRS-Care was waived due to the existence of other 
coverage for the dependent during the Age 65 Additional Enrollment 
Opportunity described in subsection (a) of this section, may elect to 
enroll in TRS-Care.] 

[(A) In no event may an individual who is already en-
rolled in TRS-Care elect a different plan, for himself or any eligible 
dependents, but may only add eligible dependents for coverage under 
the individual's existing plan selection upon the occurrence of a special 
enrollment event.] 

[(B) In no event may a TRS retiree enroll in TRS-Care 
as a result of a special enrollment event applicable to his dependent.] 

[(C) In no event, as a result of a special enrollment event 
applicable to the dependent, may the dependent of a TRS retiree enroll 
in TRS-Care if the TRS retiree is not enrolled in TRS-Care.] 

(c) Enrollment Opportunity Established by TRS. If an eligible 
TRS retiree or his eligible dependent does not have either an Age 65 
Additional Enrollment Opportunity or a special enrollment event, then 
he may enroll in TRS-Care only during a subsequent enrollment period 
established by TRS. 

(d) This section does not affect the right of a TRS service re-
tiree or surviving spouse enrolled in a TRS-Care coverage tier (level 
of coverage) to drop coverage, select a lower coverage tier (level of 
coverage), or drop dependents at any time. 

§41.5. Payment of Contributions. 
(a) Retirees, surviving spouses, and surviving dependent 

children or their representative (collectively, "participants") shall 
pay monthly contributions as set by the trustee for their and their 
dependents' participation in TRS-Care. 

(b) To be eligible for TRS-Care coverage, a participant must 
authorize the trustee in writing to deduct the contribution amount from 
the annuity payment. After such authorization, the trustee may deduct 
the amount of the contribution from the annuity payment. 

(c) If the amount of the contribution is more than the amount 
of the annuity payment, the participant will be billed directly by TRS 
or the TRS-Care administrator for the entire contribution amount. 

(d) Failure to timely pay the full amount of a required contri-
bution for coverage of a dependent or a surviving dependent child will 
result in termination of coverage for the dependent or surviving depen-
dent child at the end of the month for which the last contribution was 
made. 

(e) Failure to timely pay the full amount of a required con-
tribution for coverage of a retiree or a surviving spouse enrolled in a 
TRS-Care 2 plan or a TRS-Care 3 plan will result in termination of 
coverage in the TRS-Care 2 plan or the TRS-Care 3 plan, as applica-
ble, and enrollment in TRS-Care 1 for the retiree or surviving spouse, 
resulting in a decrease in coverage at the end of the month for which 
the last contribution was made. The retiree or surviving spouse will not 
be able to change his or her TRS-Care coverage tier (level of coverage) 
unless and until the retiree or surviving spouse has an additional enroll-
ment opportunity as set out in §41.2 of this title (relating to Additional 
Enrollment Opportunities) or some other opportunity under Insurance 
Code, §1575.161. 

(f) A disability retiree whose annuity payments are forfeited 
under §31.36 of this title (Relating to Forfeiture of Disability Retire-
ment Annuity Payments Due to Excess Compensation) shall pay the 
total monthly cost of coverage, as determined by the trustee, attribut-
able to the participation of that disability retiree and the dependents 
of that disability retiree during the months for which the disability re-
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tiree's annuity payments are forfeited. A disability retiree shall pay 
the total monthly cost of coverage starting with the calendar month 
for which the first annuity payment is forfeited. The disability retiree 
shall continue to pay the total monthly cost of coverage for each month 
of coverage in which the annuity payment for that month is forfeited 
in accordance with §31.36 of this title. Nothing in this section shall 
be construed to prevent TRS from collecting the total monthly cost of 
coverage for months in which annuities should have been but were not 
forfeited if TRS determines that a disability retiree knowingly failed to 
report compensation as required and the failure resulted in payment of 
annuities by TRS that the disability retiree was not eligible to receive. 

(g) Notwithstanding subsections (d) and (e) of this section, a 
disability retiree whose annuity payments are forfeited under §31.36 
of this title who fails to timely pay the full amount of a required con-
tribution for coverage attributable to his participation or that of his de-
pendents, including but not limited to amounts found due and owing 
pursuant to a TRS determination that a disability retiree knowingly 
failed to report compensation as required and the failure resulted in 
payment of annuities by TRS that the disability retiree was not eligi-
ble to receive, shall have coverage under TRS-Care for himself and his 
dependents suspended unless TRS-Care receives full payment of all 
costs of coverage currently due and owing within thirty-one (31) days 
after TRS-Care mails written notice to the disability retiree of the cur-
rent amount due and owing. Under such circumstances, the suspension 
of coverage will be effective at midnight of the last day of the month 
in which TRS-Care mailed the above written notice to the disability 
retiree of the current amount due and owing. During such a suspen-
sion, coverage under TRS-Care will cease and the costs of coverage 
for TRS-Care will no longer accrue. 

(h) If TRS resumes payment of an annuity to a disability retiree 
whose coverage has been suspended as described in subsection (g) of 
this section, the following shall apply: 

(1) Such disability retiree shall pay, no later than the last 
day of the month in which TRS resumes annuity payments to the dis-
ability retiree, all costs of coverage due and owing attributable to the 
participation of that disability retiree and the dependents of that dis-
ability retiree, including past due amounts for coverage prior to the 
suspension and the costs of coverage for all months during which the 
disability retiree's annuity payments are resumed, if any. 

(2) Upon payment, reinstatement of TRS-Care coverage 
shall be effective the first day of the earliest month for which the dis-
ability retiree's annuity payments are resumed. 

(3) If payment in full of all required contributions then due 
and owing is not timely received by TRS-Care, then notwithstanding 
subsections (d) and (e) of this section: 

(A) TRS-Care coverage for the dependents of that dis-
ability retiree shall be terminated effective the last day of the month in 
which coverage was suspended under subsection (g) of this section; 

(B) TRS-Care coverage for the disability retiree 
enrolled in a TRS-Care 2 plan or a TRS-Care 3 plan prior to the sus-
pension, as applicable, will terminate effective the last day of the last 
month during which the disability retiree's coverage was suspended 
and the disability retiree will be enrolled in TRS-Care 1, effective 
the first day of the earliest month for which the disability retiree's 
annuity payments are resumed following the suspension, resulting in 
a decrease in coverage; and 

(C) TRS-Care coverage for the disability retiree en-
rolled prior to the suspension in TRS-Care 1 will resume effective the 
first day of the earliest month for which the disability retiree's annuity 
payments are resumed following the suspension. The disability 

retiree will not be able to change his TRS-Care coverage tier (level 
of coverage) or add dependents unless and until the disability retiree 
has an additional enrollment opportunity as set out in §41.2 of this 
title [(relating to Additional Enrollment Opportunities)] or some other 
opportunity under Insurance Code, §1575.161. 

§41.7. Effective Date of Coverage. 

(a) Except as allowed by subsection (c) of this section, for TRS 
members who take a service or disability retirement and enroll in cov-
erage during their initial enrollment period as described in §41.1 of this 
title (relating to Initial Enrollment Periods for the Health Benefits Pro-
gram Under the Texas Public School Retired Employees Group Bene-
fits Act (TRS-Care)), the effective date of coverage is: 

(1) the first day of the month following the effective date 
of retirement if the application for coverage is received by TRS-Care 
on or before the effective retirement date; or 

(2) the first day of the month following the receipt of the 
application for coverage by TRS-Care if the application is received af-
ter the effective retirement date but within the initial enrollment period. 

(b) A TRS member who takes a service or disability retirement 
and enrolls in coverage during his or her initial enrollment period may, 
at any time during his or her initial enrollment period, make changes 
to his or her coverage elections. The effective date of coverage for 
the new elections is the first day of the month following receipt by 
TRS-Care of the application requesting the change in coverage. 

(c) Regardless of the date a TRS member submits his applica-
tion for retirement, if a TRS member enrolls in coverage during his ini-
tial enrollment period as described in §41.1 of this title, the TRS mem-
ber may defer the effective date of coverage described in subsection (a) 
of this section for himself and his eligible dependents to the first day 
of any of the three (3) months immediately following the month after 
the effective date of retirement. This deferment period runs concurrent 
with, and does not extend, the enrollment period as described in §41.1 
of this title. In no event may a TRS member defer the effective date of 
TRS-Care coverage to a date prior to the date upon which TRS-Care 
receives the application for coverage from the TRS member. 

(d) The effective date of coverage for a surviving spouse or 
for a surviving dependent child is the first day of his or her eligibility if 
TRS-Care receives an application within the initial enrollment period 
as described in §41.1 of this title and the deceased participant had the 
surviving spouse or the surviving dependent child enrolled in TRS-
Care before the participant died. 

(e) If the surviving spouse or the surviving dependent child 
was not enrolled in TRS-Care immediately preceding his or her be-
coming eligible for coverage, the effective date of coverage will be, at 
the election of the surviving spouse or the surviving dependent child, 
either the first day of the month following: 

(1) TRS-Care's receipt of an application during the initial 
enrollment period as described in §41.1 of this title; or 

(2) the month of the death of the deceased TRS service or 
disability retiree or deceased active TRS member, provided TRS-Care 
receives an application during the initial enrollment period as described 
in §41.1 of this title. 

(f) The effective date of coverage for an eligible dependent 
who is enrolled under a retiree's or surviving spouse's TRS-Care cov-
erage during the initial enrollment period is the same date as the retiree 
or surviving spouse's effective date of coverage unless the dependent is 
enrolled after the retiree's effective retirement date and after the retiree 
has enrolled but within the initial enrollment period, in which case the 
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dependent's effective date of coverage will be the first day of the month 
following TRS-Care's receipt of the application to enroll the dependent. 

(g) The [effective date of coverage for a special enrollment 
event is determined as follows:] 

[(1) For a special enrollment event that occurs on or after 
September 1, 2011, the] effective date of coverage for an eligible indi-
vidual who is enrolled in TRS-Care as a result of a special enrollment 
event, as described in §41.2(b)(1) of this chapter (relating to Additional 
Enrollment Opportunities), is the date specified under the provisions of 
the Health Insurance Portability and Accountability Act of 1996 (Pub. 
L. No. 104-191, 110 Stat. 1936 (1996)). 

[(2) For a special enrollment event that occurs on or before 
August 31, 2011, the effective date of coverage for an eligible individ-
ual who is enrolled under a retiree's or surviving spouse's TRS-Care 
coverage as a result of a special enrollment event, as described in and 
limited by §41.2(b)(2) of this chapter, is the date specified under the 
provisions of the Health Insurance Portability and Accountability Act 
of 1996 (Pub. L. No. 104-191, 110 Stat. 1936 (1996)).] 

(h) The effective date of coverage for a retiree, a surviving 
spouse, and an eligible dependent described in §41.2(a)(2) or (3) of 
this title who submit an application within the time period described 
by §41.2(a)(8) of this title is: 

(1) the first day of the month following the retiree's or sur-
viving spouse's 65th birthday if the application for coverage is received 
by TRS-Care on or before the retiree's or surviving spouse's 65th birth-
day; or 

(2) the first day of the month following the receipt of the 
application by TRS-Care if the application is received after the retiree's 
or surviving spouse's 65th birthday but within the enrollment period. 

(i) Except as provided in subsections (l), (m), and (n) of this 
section, the effective date of changes in coverage due to the acquisition 
of Medicare is the first of the month following the date of TRS-Care's 
receipt of a copy of the participant's or dependent's Medicare card. 

(j) Except as provided in subsections (l), (m), and (n) of this 
section, the effective date of reduction in coverage shall be the first 
day of the month following TRS-Care's receipt of a signed request for 
reduced coverage. 

(k) A retiree, surviving spouse, or surviving dependent child 
may cancel any coverage by submitting the appropriate cancellation 
notice to TRS-Care. Cancellations will be effective on: 

(1) the first day of the month following the date printed on 
the notice of cancellation form ("notice date") sent to the retiree at the 
retiree's last known address, as shown in the TRS-Care records, if TRS-
Care receives the completed notice of cancellation within fourteen days 
of the notice date; or 

(2) the first day of the month following TRS-Care's receipt 
of the retiree's completed notice of cancellation form if the form is 
received more than fourteen calendar days after the notice date; or 

(3) the first day of the month following TRS-Care's receipt 
of a written request to cancel coverage from a surviving spouse or from 
or on behalf of a surviving dependent child. 

(l) Where a participant who has Medicare Part A coverage in-
correctly enrolls in an insurance coverage option that provides for cov-
erage without corresponding Medicare Part A coverage and payment 
is made by Medicare and TRS-Care in a manner that violates the pro-
visions of Chapter 1575, Insurance Code, which requires TRS-Care to 
be secondary to Medicare, TRS may seek the recovery of funds paid in 
violation of Chapter 1575 and may make the effective date of the cor-
rect coverage retroactive to the first day of the earliest month for which 
recovery of such overpaid funds is possible under Medicare rules. 

(m) Where a participant who has Medicare Part A coverage 
incorrectly enrolls in a TRS-Care coverage option that provides for 
coverage without corresponding Medicare Part A coverage and there is 
no claim made upon TRS-Care or the legitimate claim is less than the 
amount of overpaid contributions, TRS-Care may refund or credit the 
amount due to the participant and may make the effective date of the 
correct coverage retroactive to when the participant was first enrolled 
in both Medicare and TRS-Care to a maximum retroactive period of 
twelve months, including the month in which proof of Medicare Part 
A coverage is received by TRS-Care. 

(n) Upon TRS-Care's discovery that a participant does not 
have Medicare Part A coverage and is incorrectly enrolled in a 
TRS-Care coverage option that requires Medicare Part A coverage, 
TRS-Care will contact the participant and advise the participant that 
the cost of coverage and the coverage will be adjusted prospectively 
effective the first day of the next month unless a copy of a Medicare 
card showing Medicare Part A coverage is received prior to that date. 
Claims will be paid based upon the coverage in effect at the time the 
services were provided. Any claims already paid as if Medicare Part 
A were in effect will not be adjusted. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on September 19, 

2012. 
TRD-201204963 
Brian K. Guthrie 
Executive Director 
Teacher Retirement System of Texas 
Earliest possible date of adoption: November 4, 2012 
For further information, please call: (512) 542-6438 
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TITLE 30. ENVIRONMENTAL QUALITY 

PART 1. TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 

CHAPTER 305. CONSOLIDATED PERMITS 
SUBCHAPTER C. APPLICATION FOR 
PERMIT OR POST-CLOSURE ORDER 
30 TAC §305.50 
The Texas Commission on Environmental Quality withdraws the 
proposed amendment to §305.50 which appeared in the April 27, 
2012, issue of the Texas Register (37 TexReg 2988). 

Filed with the Office of the Secretary of State on September 19, 

2012. 
TRD-201204948 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: September 19, 2012 
For further information, please call: (512) 239-0779 

SUBCHAPTER D. AMENDMENTS, 
RENEWALS, TRANSFERS, CORRECTIONS, 
REVOCATION, AND SUSPENSION OF 
PERMITS 
30 TAC §305.64, §305.69 
The Texas Commission on Environmental Quality withdraws the 
proposed amendments to §305.64 and §305.69 which appeared 
in the April 27, 2012, issue of the Texas Register (37 TexReg 
2988). 

Filed with the Office of the Secretary of State on September 19, 

2012. 
TRD-201204949 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: September 19, 2012 
For further information, please call: (512) 239-0779 

SUBCHAPTER F. PERMIT CHARACTERIS-
TICS AND CONDITIONS 
30 TAC §305.122 
The Texas Commission on Environmental Quality withdraws the 
proposed amendment to §305.122 which appeared in the April 
27, 2012, issue of the Texas Register (37 TexReg 2988). 

Filed with the Office of the Secretary of State on September 19, 

2012. 
TRD-201204950 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: September 19, 2012 
For further information, please call: (512) 239-0779 

SUBCHAPTER I. HAZARDOUS WASTE 
INCINERATOR PERMITS 
30 TAC §305.176 
The Texas Commission on Environmental Quality withdraws the 
proposed new §305.176 which appeared in the April 27, 2012, 
issue of the Texas Register (37 TexReg 2988). 

Filed with the Office of the Secretary of State on September 19, 

2012. 
TRD-201204951 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: September 19, 2012 
For further information, please call: (512) 239-0779 

CHAPTER 324. USED OIL STANDARDS 
SUBCHAPTER A. USED OIL RECYCLING 
30 TAC §§324.1 - 324.4, 324.6, 324.7, 324.11 - 324.16 
The Texas Commission on Environmental Quality withdraws the 
proposed amendments to §§324.1 - 324.4, 324.6, 324.7, and 
324.11 - 324.16 which appeared in the April 27, 2012, issue of 
the Texas Register (37 TexReg 3004). 

Filed with the Office of the Secretary of State on September 19, 

2012. 
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TRD-201204952 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: September 19, 2012 
For further information, please call: (512) 239-0779 

30 TAC §324.5 
The Texas Commission on Environmental Quality withdraws the 
proposed repeal to §324.5 which appeared in the April 27, 2012, 
issue of the Texas Register (37 TexReg 3004). 

Filed with the Office of the Secretary of State on September 19, 

2012. 
TRD-201204953 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: September 19, 2012 
For further information, please call: (512) 239-0779 

CHAPTER 335. INDUSTRIAL SOLID WASTE 
AND MUNICIPAL HAZARDOUS WASTE 
SUBCHAPTER A. INDUSTRIAL SOLID 
WASTE AND MUNICIPAL HAZARDOUS 
WASTE IN GENERAL 
30 TAC §§335.1, 335.2, 335.10 - 335.13, 335.19, 335.24 
The Texas Commission on Environmental Quality withdraws 
the proposed amendments to §§335.1, 335.2, 335.10 - 335.13, 
335.19, and 335.24 which appeared in the April 27, 2012, issue 
of the Texas Register (37 TexReg 3011). 

Filed with the Office of the Secretary of State on September 19, 

2012. 
TRD-201204954 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: September 19, 2012 
For further information, please call: (512) 239-0779 

SUBCHAPTER C. STANDARDS APPLICABLE 
TO GENERATORS OF HAZARDOUS WASTE 
30 TAC §§335.61, 335.62, 335.69, 335.76, 335.78, 335.79 
The Texas Commission on Environmental Quality withdraws the 
proposed amendments to §§335.61, 335.62, 335.69, 335.76, 
335.78 and new §335.79 which appeared in the April 27, 2012, 
issue of the Texas Register (37 TexReg 3011). 

Filed with the Office of the Secretary of State on September 19, 

2012. 

TRD-201204955 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: September 19, 2012 
For further information, please call: (512) 239-0779 

SUBCHAPTER E. INTERIM STANDARDS FOR 
OWNERS AND OPERATORS OF HAZARDOUS 
WASTE TREATMENT, STORAGE, OR 
DISPOSAL FACILITIES 
30 TAC §335.111, §335.112 
The Texas Commission on Environmental Quality withdraws 
the proposed amendments to §335.111 and §335.112 which 
appeared in the April 27, 2012, issue of the Texas Register (37 
TexReg 3011). 

Filed with the Office of the Secretary of State on September 19, 

2012. 
TRD-201204956 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: September 19, 2012 
For further information, please call: (512) 239-0779 

SUBCHAPTER F. PERMITTING STANDARDS 
FOR OWNERS AND OPERATORS OF 
HAZARDOUS WASTE TREATMENT, 
STORAGE, OR DISPOSAL FACILITIES 
30 TAC §§335.151, 335.152, 335.155, 335.168, 335.170 
The Texas Commission on Environmental Quality withdraws 
the proposed amendments to §§335.151, 335.152, 335.155, 
335.168, and 335.170 which appeared in the April 27, 2012, 
issue of the Texas Register (37 TexReg 3011). 

Filed with the Office of the Secretary of State on September 19, 

2012. 
TRD-201204957 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: September 19, 2012 
For further information, please call: (512) 239-0779 

SUBCHAPTER H. STANDARDS FOR THE 
MANAGEMENT OF SPECIFIC WASTES AND 
SPECIFIC TYPES OF FACILITIES 
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♦ ♦ ♦ 

DIVISION 1. RECYCLABLE MATERIALS 
USED IN A MANNER CONSTITUTING 
DISPOSAL 
30 TAC §335.213 
The Texas Commission on Environmental Quality withdraws the 
proposed amendment to §335.213 which appeared in the April 
27, 2012, issue of the Texas Register (37 TexReg 3011). 

Filed with the Office of the Secretary of State on September 19, 

2012. 
TRD-201204958 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: September 19, 2012 
For further information, please call: (512) 239-0779 

DIVISION 2. HAZARDOUS WASTE BURNED 
FOR ENERGY RECOVERY 
30 TAC §335.222 
The Texas Commission on Environmental Quality withdraws the 
proposed amendment to §335.222 which appeared in the April 
27, 2012, issue of the Texas Register (37 TexReg 3011). 

Filed with the Office of the Secretary of State on September 19, 

2012. 
TRD-201204959 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: September 19, 2012 
For further information, please call: (512) 239-0779 

DIVISION 4. SPENT LEAD-ACID BATTERIES 
BEING RECLAIMED 
30 TAC §335.251 
The Texas Commission on Environmental Quality withdraws the 
proposed amendment to §335.251 which appeared in the April 
27, 2012, issue of the Texas Register (37 TexReg 3011). 

Filed with the Office of the Secretary of State on September 19, 

2012. 
TRD-201204960 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: September 19, 2012 
For further information, please call: (512) 239-0779 

SUBCHAPTER O. LAND DISPOSAL 
RESTRICTIONS 
30 TAC §335.431 
The Texas Commission on Environmental Quality withdraws the 
proposed amendment to §335.431 which appeared in the April 
27, 2012, issue of the Texas Register (37 TexReg 3011). 

Filed with the Office of the Secretary of State on September 19, 

2012. 
TRD-201204961 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: September 19, 2012 
For further information, please call: (512) 239-0779 

SUBCHAPTER R. WASTE CLASSIFICATION 
30 TAC §335.504 
The Texas Commission on Environmental Quality withdraws the 
proposed amendment to §335.504 which appeared in the April 
27, 2012, issue of the Texas Register (37 TexReg 3011). 

Filed with the Office of the Secretary of State on September 19, 

2012. 
TRD-201204962 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: September 19, 2012 
For further information, please call: (512) 239-0779 

TITLE 31. NATURAL RESOURCES AND 
CONSERVATION 

PART 2. TEXAS PARKS AND 
WILDLIFE DEPARTMENT 

CHAPTER 51. EXECUTIVE 
SUBCHAPTER D. EDUCATION 
31 TAC §51.81 
The Texas Parks and Wildlife Department withdraws the pro-
posed amendment to §51.81 which appeared in the July 27, 
2012, issue of the Texas Register (37 TexReg 5560). 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205044 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Effective date: September 24, 2012 
For further information, please call: (512) 389-4775 
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♦ ♦ ♦ ♦ ♦ ♦ 

♦ ♦ ♦ 

CHAPTER 53. FINANCE 
SUBCHAPTER A. FEES 
DIVISION 3. TRAINING AND CERTIFICA-
TION FEES 
31 TAC §53.50 
The Texas Parks and Wildlife Department withdraws the pro-
posed amendment to §53.50 which appeared in the July 27, 
2012, issue of the Texas Register (37 TexReg 5562). 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205045 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Effective date: September 24, 2012 
For further information, please call: (512) 389-4775 

CHAPTER 65. WILDLIFE 
SUBCHAPTER B. DISEASE DETECTION AND 
RESPONSE 
31 TAC §§65.80 - 65.85 
The Texas Parks and Wildlife Department withdraws the pro-
posed new §§65.80 - 65.85 which appeared in the July 27, 2012, 
issue of the Texas Register (37 TexReg 5564). 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205065 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Effective date: September 24, 2012 
For further information, please call: (512) 389-4775 
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TITLE 1. ADMINISTRATION 

PART 15. TEXAS HEALTH AND 
HUMAN SERVICES COMMISSION 

CHAPTER 351. COORDINATED PLANNING 
AND DELIVERY OF HEALTH AND HUMAN 
SERVICES 
1 TAC §351.3 
The Texas Health and Human Services Commission (HHSC) 
adopts the amendment to §351.3, concerning Purpose, Task and 
Duration of Advisory Committees, without changes to the pro-
posed text as published in the July 27, 2012, issue of the Texas 
Register (37 TexReg 5525) and will not be republished. 

Background and Justification 

The amendment is adopted to clarify the names of two exist-
ing committees, update the expiration date of two existing com-
mittees, update the name of an existing committee, delete an 
expired committee, and add three new HHSC advisory com-
mittees: the Quality Based Payment Advisory Committee, the 
Physician Payment for Quality Committee, and the Neonatal In-
tensive Care Unit Council. 

The amendment is also adopted in response to: 

- Senate Bill (S.B.) 37, 82nd Legislature, Regular Session, 2011, 
which amends Government Code §531.02441 by adding a date 
on which the Promoting Independence Advisory Committee ex-
pires; 

- S.B. 293, 82nd Legislature, Regular Session, 2011, which 
amends the title of the Telemedicine Advisory Committee, 
authorized under the Government Code §531.02172, to the 
Telemedicine and Telehealth Advisory Committee, expanding 
the scope of the committee to include the term "Telehealth"; 

- S.B. 7, 82nd Legislature, First Called Session, 2011, which 
adds Chapter 536 to the Government Code, requiring HHSC to 
establish the Quality Based Payment Advisory Committee to pro-
vide recommendations to HHSC concerning Medicaid and the 
Children's Health Insurance Program (CHIP); 

- The 2012-13 General Appropriations Act, House Bill (H.B.) 1, 
82nd Legislature, Regular Session, 2011 (Article II, Health and 
Human Services Commission, Rider 68), which requires HHSC 
to establish the Physician Payment for Quality Committee to 
identify the ten most overused services performed by physicians; 
and 

- H.B. 2636, 82nd Legislature, Regular Session, 2011, which 
requires HHSC to establish the Neonatal Intensive Care Unit 
Council. The Council will make recommendations regarding 

neonatal intensive care unit operating standards and reimburse-
ment through the Medicaid program for services provided to an 
infant admitted to a neonatal intensive care unit. 

Comments 

The 30-day comment period ended August 26, 2012. During this 
period, HHSC received no comments regarding the proposed 
amendment to the rule. 

Statutory Authority 

The amendment is adopted under Texas Government Code 
§531.033, which provides the Executive Commissioner of HHSC 
with broad rulemaking authority; and Texas Government Code 
§531.012, which provides the authority to establish advisory 
committees. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205031 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Effective date: October 14, 2012 
Proposal publication date: July 27, 2012 
For further information, please call: (512) 424-6900 

CHAPTER 371. MEDICAID AND OTHER 
HEALTH AND HUMAN SERVICES FRAUD 
AND ABUSE PROGRAM INTEGRITY 
The Texas Health and Human Services Commission (HHSC) 
adopts the repeal of Chapter 371, Medicaid and Other Health 
and Human Services Fraud and Abuse Program Integrity, 
Subchapter G, Legal Action Relating to Providers of Medical 
Assistance, consisting of Division 1, §§371.1601, 371.1603, 
371.1605, 371.1609, and 371.1611, concerning fraud or abuse 
and administrative enforcement involving Medicaid and other 
health and human services programs; Division 2, §§371.1613, 
371.1615, 371.1617, and 371.1619, concerning Medicaid 
program authority and violations; Division 3, §§371.1629, 
371.1631, and 371.1633, concerning administrative actions; 
Division 4, §§371.1643, 371.1645, 371.1647, 371.1649, 
371.1651, 371.1653, 371.1655, 371.1657, 371.1659, 371.1661, 
371.1663, 371.1665, 371.1667, 371.1669, 371.1671, 371.1673, 
371.1675, 371.1677, 371.1679, 371.1681, 371.1683, 371.1685, 
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371.1687, and 371.1689, concerning administrative sanctions; 
Division 5, §§371.1701, 371.1703, 371.1705, 371.1707, and 
371.1709, concerning recovery of overpayments; and Division 
6, §§371.1721, 371.1723, 371.1725, 371.1727, 371.1729, 
371.1731, 371.1733, 371.1735, 371.1737, 371.1739, and 
371.1741, concerning administrative damages and penalties. 
The repeals are adopted without changes to the proposal 
published in the August 10, 2012, issue of the Texas Register 
(37 TexReg 5869). 

HHSC also adopts new Subchapter G, Administrative Ac-
tions and Sanctions, consisting of Division 1, §§371.1601, 
371.1603, 371.1605, 371.1607, 371.1609, 371.1611, 371.1613, 
371.1615, 371.1617, 371.1619, 371.1621, 371.1623, 371.1625, 
and 371.1627, concerning general provisions; Division 2, 
§§371.1651, 371.1653, 371.1655, 371.1657, 371.1659, 
371.1661, 371.1663, 371.1665, 371.1667, and 371.1669, con-
cerning grounds for enforcement; and Division 3, §§371.1701, 
371.1703, 371.1705, 371.1707, 371.1709, 371.1711, 371.1713, 
371.1715, 371.1717, and 371.1719, concerning administrative 
actions and sanctions, in Chapter 371, Medicaid and Other 
Health and Human Services Fraud and Abuse Program Integrity. 
New §§371.1607, 371.1659, 371.1705, 371.1707, 371.1709, 
and 371.1715 are adopted with changes to the proposed text as 
published in the August 10, 2012, issue of the Texas Register 
(37 TexReg 5869) and will be republished with this preamble. 
New §§371.1601, 371.1603, 371.1605, 371.1609, 371.1611, 
371.1613, 371.1615, 371.1617, 371.1619, 371.1621, 371.1623, 
371.1625, 371.1627, 371.1651, 371.1653, 371.1655, 371.1657, 
371.1661, 371.1663, 371.1665, 371.1667, 371.1669, 371.1701, 
371.1703, 371.1711, 371.1713, 371.1717, and 371.1719 are 
adopted without changes to the proposed text as published in 
the August 10, 2012, issue of the Texas Register (37 TexReg 
5869) and will not be republished. 

The changes are non-substantive. Section 371.1607(64)(E) 
and §371.1659(9)(A)(iii) add the word "or" for clarification and 
grammatical completeness. Section 371.1705(a)(6)(B)(vi) 
replaces the word "an" with "a." Sections 371.1705(e)(2)(F), 
371.1707(a)(6), and 371.1715(e)(1)(B) replace the phrase, 
"an elderly person, disabled person, or minor," with a more 
definitive one, "a person who is 65 years of age or older, a 
person with a disability, or a person under 18 years of age," and 
§371.1709(c)(3) corrects a grammatical inconsistency. 

HHSC intends that a program violation committed before the ef-
fective date of the adopted rules be governed by the prior rules 
and provisions of Subchapter G that were in effect when the pro-
gram violation was committed, and that the repealed provisions 
of Subchapter G continue in effect for this purpose. HHSC does 
not intend for the repeal of the rules in Subchapter G to affect 
the prior operation of the rules, any prior actions taken under the 
rules, any validation, cure, right, privilege, obligation, or liability 
previously acquired, accrued, accorded, or incurred under the 
rules, any violation of the rules or any penalty, forfeiture, or pun-
ishment incurred under the rules before their amendment or re-
peal, any investigation, proceeding, or remedy concerning any 
privilege, obligation, liability, penalty, forfeiture, or punishment. 
HHSC additionally intends that any investigation, proceeding, 
or remedy may be instituted, continued, or enforced, and the 
penalty, forfeiture, or punishment imposed, as if the rules had 
not been repealed or amended. 

HHSC intends that should any sentence, paragraph, subdivision, 
clause, phrase, or section of the new rules in Subchapter G be 
determined, adjudged, or held to be unconstitutional, illegal or 

invalid, the same shall not affect the validity of the subchapter 
as a whole, or any part or provision hereof other than the part so 
declared to be unconstitutional, illegal, or invalid, and shall not 
affect the validity of the subchapter as a whole. 

Background and Justification 

The existing rules in Subchapter G include various provisions to 
ensure Medicaid and other health and human services (HHS) 
agency program integrity by discovering, preventing, and cor-
recting fraud, waste, and abuse. 

The new rules in Subchapter G are adopted in light of recent 
state and federal legislation, specifically Senate Bill 223, House 
Bill (H.B.) 300, and H.B. 1720, 82nd Legislature, Regular Ses-
sion, 2011; and the federal Patient Protection and Affordable 
Care Act. Updated provisions in light of this state and federal 
legislation include the following: 

- New §371.1651, which reflects the requirement that providers 
with certain affiliations that are terminated by another state's 
Medicaid program or Children's Health Insurance Program 
(CHIP), have been convicted of a criminal offense related to 
involvement in Medicaid, Medicare, or a Title XXI program in the 
last ten years, or do not pass new provider screening measures 
be terminated from the Texas Medicaid Program. 

- New §371.1653, which incorporates the requirement that the 
national provider number of supervising and supervised practi-
tioners be included in claims for payment for services and the 
requirement that durable medical equipment and home health 
providers conduct in-person evaluations every 12 months. 

- New §371.1655, which requires CHIP providers that fail to re-
pay overpayments or who are affiliated with and who control a 
prohibited provider be terminated; requires providers to establish 
a compliance program for detecting criminal, civil, and adminis-
trative violations and that promotes quality of care; and requires 
providers who that are inactive for a period of 12 months be ter-
minated from enrollment. 

- New §371.1657, which adds specific prohibitions against the 
misuse and improper transmission of protected health informa-
tion. 

- New §371.1663, which incorporates requirements related to 
managed care organization's investigation, recovery, and report-
ing of fraud and abuse. 

- New §371.1703, which incorporates grounds for mandatory ter-
mination from program participation. 

- New §371.1709, which incorporates requirements for manda-
tory payment holds upon receipt of reliable evidence that the cir-
cumstances giving rise to the hold involve provider fraud or willful 
misrepresentation. 

- New §371.1715, which incorporates the authorization that al-
lows OIG to impose penalties for any program violation commit-
ted knowingly and for failure to maintain documentation to sup-
port a claim for payment in accordance with program require-
ments. 

Further, the new rules are adopted to delete unnecessary lan-
guage, revise or eliminate obsolete terminology, and to provide 
better and more helpful organization. Unless otherwise indi-
cated, the new rules do not substantially change current HHSC 
Office of Inspector General (OIG) policy related to providers' sub-
stantive rights or the procedural due process afforded them. 
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Government Code §2001.039 requires that each state agency 
review and consider for re-adoption each rule adopted by that 
agency pursuant to the Government Code, Chapter 2001 (the 
Administrative Procedure Act). HHSC has reviewed all sections 
in Chapter 371, Subchapter G and has determined that, although 
the reasons for adopting rules governing Medicaid program in-
tegrity continue to exist, some of the rules in Chapter 371, Sub-
chapter G are obsolete or unnecessary and others need updat-
ing. As a result of this review, HHSC is adopting these repeals 
and new sections. 

Comments 

HHSC received written comments from Clinical Pathology Lab-
oratories (CPL), Medco Medical Supply (Medco), Texas Den-
tal Association (TDA), and Texas Medical Association (TMA). A 
summary of the comments and the responses follow. 

Comment: Medco suggested that during the inspection process, 
providers be graded as to risk. The risk assessment would then 
determine the next time for an on-site review. If an initial site 
visit reveals no deficiencies, then ensuing site reviews should 
only occur if there is a change in the provider's billing patterns, 
change of ownership events, business relocation, or other trig-
gering event. 

Response: To the extent this comment relates to proposed 
§371.1651(7), the Affordable Care Act requires the state to 
perform continuing follow-up site visits but does not identify 
specific parameters for conducting them. These site visits will 
be performed on all provider types that are required to enroll 
through the consolidated enrollment and screening process, so 
specific criteria for risk assessments will differ. Such decisions, 
if any, may be made in consultation with program staff, given the 
nature and extant circumstances. To the extent this comment 
refers to proposed §371.1667(3)(D) or §371.1703, those site 
visits would typically occur during an investigation into specific 
allegations of wrongdoing against that provider. As such, these 
would not be routine site visits and would not lend themselves to 
predetermined thresholds. No changes are made in response 
to this comment. 

Comment: TMA states that the proposed language in 
§371.1603(f) deletes the language "not all actions resulting in 
overpayment to a provider are necessarily fraudulent" which is 
in the current section being proposed for repeal. TMA asks that 
the language be reinstated to reiterate that not all actions or 
overpayments are fraud. 

Response: The definitions provided in these rules clearly define 
the types of violations that may occur, and the rules outline the 
violations that may or may not include fraud. OIG is aware that 
various factors can contribute to overpayments and that it may 
or may not constitute fraud, and does not feel reiteration is nec-
essary. No changes are made in response to this comment. 

Comment: TMA states that the proposed rules do not clearly de-
fine a reasonable standard and process for "verifying" a credible 
allegation of fraud prior to initiating a payment hold, and they un-
reasonably and unnecessarily expand the discretion of the OIG 
to initiate a payment hold. 

Response: Verifying a credible allegation of fraud is done on a 
case-by-case basis and is fact-driven. It is not possible to predict 
what specific factors or which process will determine whether 
an allegation of fraud is credible. Again, this rule refers only to 
the investigative process. The OIG conducts an integrity review 
pursuant to its enabling legislation and conducts its processes as 

required by law. After an investigation is completed, all providers 
have the right to request an informal review, in which settlement 
discussions occur and a contested case hearing in which an ALJ 
will render an impartial opinion on the sufficiency of the OIG's 
verification process. No changes are made in response to this 
comment. 

Comment: TMA states that the proposed rules define "affiliate" 
extremely broadly to allow payment holds and other sanctions 
and penalties to be imposed on a person based solely on the 
actions of another. CPL expressed concern that a penalty can 
be imposed due to entity's conduct that is not controlled by a 
provider. 

Response: Current rule 1 TAC §371.1603(e) authorizes OIG to 
impose administrative actions and sanctions against providers or 
their principals or affiliates. Accordingly, the proposed rule does 
not expand OIG's current and longstanding authority to take ad-
ministrative action(s) against providers, persons, or their affili-
ates. The concept of liability for an affiliate is set out in 42 CFR 
§455.1001, §455.416. Similarly, section 6502 of the Affordable 
Care Act requires the state to exclude the affiliates of excluded 
providers. 

OIG routinely takes some actions against persons who are not 
providers. For example, persons who have been convicted of 
certain criminal offenses or lost their professional licensure are 
excluded from eligibility to enroll or participate in the Medicaid 
program. Thus, there is a public policy need for this provision as 
written. 

Moreover, this provision could inure to the benefit of providers 
who do not wish to be held liable for the acts or omissions of their 
affiliates. If OIG can take separate enforcement action against 
the responsible person, it may not need to look to the enrolled 
provider for restitution. No changes are made in response to this 
comment. 

Comment: TMA states that proposed §371.1709(b)(3) autho-
rizes the OIG to impose a payment hold upon "receipt of reliable 
evidence that verifies a credible allegation of fraud," when the 
OIG is only authorized to suspend a Medicaid payment after it 
verifies there is a credible allegation of fraud for which an inves-
tigation is pending at MFCU. 

Response: Existing rules already support the imposition of a 
payment hold on the basis of any program violation. See 1 TAC 
§371.1703(b)(5). The state enabling statute requires OIG to im-
pose a payment suspension "upon receipt of reliable evidence 
that the circumstances involve fraud or willful misrepresenta-
tion." Texas Government Code §531.102(g)(2). This standard 
differs substantively from the former expectation that the agency 
establish prima facie evidence of a program violation before im-
posing a payment hold. It also more closely comports with the 
federal requirement that the state suspend payments upon veri-
fying fraud allegations that have "indicia of reliability." 76 FR 5932 
(2011). No changes are made in response to this comment. As 
previously discussed, new federal and state legislation impose 
some potential liability for certain actions by affiliates. Given the 
expedited due process and costs associated with imposing a 
payment hold, OIG does not expect to employ this provision in 
many circumstances. No changes are made in response to this 
comment. 

Comment: TMA comments that it strongly urges that OIG include 
a requirement that an integrity review of a physician be done by 
an expert physician panel as used by the Texas Medical Board. 
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Response: No law or requirement exists to impose that an in-
tegrity review of a professional to determine a "credible allega-
tion of fraud" be conducted by a panel of that professional's peer 
group. This requirement would be burdensome and costly and 
would impede the ability of the OIG to fulfill its mission. The 
integrity review is done to meet a preliminary threshold in the 
early stages of the investigation and OIG retains expert consul-
tants who are qualified under the Texas Rules of Evidence. If 
a complaint proceeds beyond this review, a professional has an 
opportunity to challenge the qualifications of the expert as well 
as any adverse findings. No changes are made in response to 
this comment. 

Comment: TMA comments that it objects to §371.1709(a)(3) be-
cause it allows a person to be penalized for the actions of another 
over whom he/she has no control. TMA states that this is con-
cerning and unfair and wants this paragraph removed. 

Response: Current rule 1 TAC §371.1603(e) authorizes OIG to 
impose administrative actions and sanctions against providers or 
their principals or affiliates. Accordingly, the proposed rule does 
not expand OIG's current and longstanding authority to take ad-
ministrative action(s) against providers, persons or their affili-
ates. The concept of liability for an affiliate is set out in 42 CFR 
§455.101, §455.416. Similarly, section 6502 of the Affordable 
Care Act requires the state to exclude the affiliates of excluded 
providers. 

OIG routinely takes some actions against persons who are not 
providers. For example, persons who have been convicted of 
certain criminal offenses or lost their professional licensure are 
excluded from eligibility to enroll or participate in the Medicaid 
program. Thus, there is a public policy need for this provision as 
written. 

Moreover, this provision could inure to the benefit of providers 
who do not wish to be held liable for the acts or omissions of their 
affiliates. If OIG can take separate enforcement action against 
the responsible person, it may not need to look to the enrolled 
provider for restitution. No changes are made in response to this 
comment. 

Comment: TMA states that it opposes §371.1603(c), because 
it is overly broad and unfair. It continues by stating that OIG 
enforcement measures based upon a "finding" or investigation 
would violate due process and substantive rights. It wants the 
OIG to define a "finding." 

Response: All OIG enforcement measures are based upon find-
ings and are the result of investigations, audits, or reviews. A 
"finding" has a generally understood meaning and requires no 
definition. After an investigation, audit, or review is completed, 
providers have the right to request an informal review, in which 
settlement discussions occur and, in most cases, a contested 
case hearing. No changes are made in response to this com-
ment. 

Comment: TMA states that the factors OIG provides in 
§371.1603(f)(1) are appreciated but requests OIG "clarify and 
broaden when these factors will be considered." As opposed to 
the OIG initiating settlement discussions "at its discretion," OIG 
should use the factors listed in (f)(1) to make that determination. 

Response: Investigations will proceed on a case-by-case basis 
and are fact-driven. It is not possible to predict which specific 
factors will determine whether discussions would benefit or im-
pede resolution of any particular investigation. Again, this rule 
refers only to the investigative process. After an investigation 

is completed, all providers have the right to request an informal 
review, in which settlement discussions occur. No changes are 
made in response to this comment. 

Comment: TMA wants the factors listed in §371.1603(f)(1) to be 
referenced in §371.1603(h) to outline the criteria for when over-
payments will be collected in lump sum or in installments, as op-
posed to this determination being made at the OIG's discretion. 

Response: As the current rules provide in 1 TAC §371.1603(f), 
"(n)ot all actions resulting in overpayment to a provider are nec-
essarily fraudulent." The proposed subsection (g) provides the 
option of a payment, and OIG regularly offers repayment ar-
rangements when warranted by the facts and circumstances. 
But OIG is unwilling to obligate itself by rule to set up a pay-
ment plan for every overpayment. OIG may be willing to offer a 
payment plan for routine payment corrections if such an arrange-
ment is possible according to the program area and fiscal agent's 
established processes. No changes are made in response to this 
comment. 

Comment: TMA comments that proposed §371.1603(f)(3) is out-
rageous as it allows the "sanction of payment hold before estab-
lishing prima facie evidence." TMA recommends this language 
be stricken. TMA states that the definition of "prima facie" in 
§371.1607(54) allows a payment hold on sufficient evidence to 
raise a presumption versus establishing a presumption. 

Response: The state enabling statute requires OIG to impose a 
payment suspension "upon receipt of reliable evidence that the 
circumstances involve fraud or willful misrepresentation." Texas 
Government Code §531.102(g)(2). This standard differs sub-
stantively from the former expectation that the agency estab-
lish prima facie evidence of a program violation before impos-
ing a payment hold. It also more closely comports with the fed-
eral requirement that the state suspend payments upon verifying 
fraud allegations that have "indicia of reliability." 76 FR 5932. No 
changes are made in response to this comment. 

Comment: TMA comments that §371.1605(a) is overly broad 
because it holds a provider responsible for the acts of others, 
i.e., its affiliates, employees, contractors, vendors, and agents. 
TMA states that "a provider should be responsible for exercising 
ordinary care and reasonable diligence," but not for the fraud or 
program violations of others or for those over whom they have 
no control. TMA strongly suggests that (a)(2) of this section be 
struck. 

Response: Current rules authorize OIG to impose administrative 
actions and sanctions against providers or their principals or affil-
iates. Accordingly, the proposed rule does not expand OIG's cur-
rent and longstanding authority to take administrative action(s) 
against providers, persons, or their affiliates. The concept of li-
ability for an affiliate is set out in 42 CFR §455.101, §455.416. 
Similarly, section 6502 of the Affordable Care Act requires the 
state to exclude the affiliates of excluded providers. 

OIG routinely takes some actions against persons who are not 
providers. For example, persons who have been convicted of 
certain criminal offenses or lost their professional licensure are 
excluded from eligibility to enroll or participate in the Medicaid 
program. Thus, there is a public policy need for this provision as 
written. 

Moreover, this provision could inure to the benefit of providers 
who do not wish to be held liable for the acts or omissions of their 
affiliates. If OIG can take separate enforcement action against 
the responsible person, it may not need to look to the enrolled 
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provider for restitution. No changes are made in response to this 
comment. 

Comment: TMA comments that requiring providers and par-
ticipants to have knowledge of Medicaid laws, manuals, 
regulations, bulletins, etc. is overly broad and unattainable. 
TMA likens this to requiring a taxpayer to know all of the tax 
laws/rules/forms/policies. TMA wants "including" struck from 
§371.1605(b)(1); (b)(3) to be limited in scope to "published and 
publicly available Health and Human Services program and 
procedure manuals with which the person participates"; (b)(5) to 
only hold a provider accountable to the agreement or application 
he/she signs; and (b)(6) not to include the language "or publicly 
available policy". 

Response: Providers can be responsible for their affiliates which 
broadens their accountability beyond the provider agreement. 
Providers are also held responsible for the policies that define 
their contractual obligations. No changes are made in response 
to this comment. 

Comment: TMA comments that the definition of "abuse" in 
§371.1607(1) is overly broad, because it goes beyond the 
definition in federal law. 

Response: This definition is a verbatim copy of the definition of 
"abuse" in the current TAC and very similar to the definition at 
42 CFR §455.2. As noted above, both the current and proposed 
definitions of "abuse" and "professionally recognized standards 
for health care" are identical. OIG is unaware of any issues or 
concerns caused by these definitions in the past. 

Comment: TMA comments that the definition of "affiliate/affili-
ate relationship" in §371.1607(2) is not defined in the Code of 
Federal Regulations and the definition should be removed. In 
addition, TMA states that an affiliate should be under the control 
of a person for that person to be responsible. TMA also opposes 
subparagraph (I) as it is too expansive, and recommends, in the 
alternative, that the affiliate be required to share tax identification 
numbers, social security numbers, national provider numbers, 
Texas provider numbers, or bank accounts. 

Response: As previously discussed, the concept of affiliate 
liability is established in federal law. Moreover, proposed 
rule §371.1607(3) merely combines the current definitions 
at §371.1601(2) and §371.1643(d) and (e) into one rule 
(§371.1607(3)). There is no proposed substantive change to 
the current rule. OIG is unaware of any problems or issues that 
have been caused in the past by this language. No changes are 
made in response to this comment. 

Comment: TMA states that the definition of "at the time of re-
quest" in §371.1607(4) is plain English and not necessary, un-
reasonable, and unfair and recommends it be stricken. 

Response: This definition exists in the current rules at 1 TAC 
§371.1601(4) and the new rule does not create any substantive 
change. Normally, OIG works with the provider to arrive at an 
agreeable production schedule. No changes are made in re-
sponse to this comment. 

Comment: TMA states that the definition of "costs related to an 
administrative appeal" in §371.1607(17) is broad, so the word 
"include" should be replaced with "means." TMA, specifically, 
wants subparagraphs (D) through (H) to be stricken. 

Response: Paragraph (17)(B) - (H) refers to costs associated 
with case preparation, witness preparation, travel, attorney, and 
court reporter fees. These are commonly recognized reasonable 

expenses similar to court costs related to formal litigation which 
are typically assessed against the non-prevailing party. Article 
II, Rider 13 directs the allocation of moneys received as a refund 
from the claims administrator or any other source. HHSC Budget 
has interpreted this to include all OIG recoveries. Article II, Spe-
cial Provision 43 expressly refers to "costs of the investigation 
and collection proceedings" in addition to "amounts collected as 
reimbursement for claims paid by the agency." No changes are 
made in response to this comment. 

Comment: TMA states that the definition of "credible allegation 
of fraud" in §371.1607(18) is critical to the rules and the defini-
tion as written would be potentially catastrophic to an innocent 
provider. TMA strongly urges OIG to adopt a definition that re-
quires a credible allegation of fraud to be verified by the OIG 
pursuant to an integrity review which is undergoing a full inves-
tigation by the Medicaid Fraud Control Unit. 

Response: This definition tracks the federal definition in 42 
C.F.R. §455.2. No changes are made in response to this 
comment. 

Comment: TMA states that the definition of "knew or should have 
known" in §371.1607(38) is overly broad and confusing, has a 
plain meaning and, therefore, is not necessary. TMA recom-
mends that the last sentence of the definition be deleted. 

Response: This definition is now paragraph (33). It requires 
a higher level of scienter than that required by statute. Texas 
Human Resources Code allows the state to charge a person 
with civil fraud if he or she acted knowingly, with conscious in-
difference, or in reckless disregard. Tex. Hum. Res. Code 
§36.0011(a). No changes are made in response to this com-
ment. 

Comment: TMA requests that the word "indirectly" be removed 
from the definition of "managing employee" in §371.1607 as it 
makes the definition vague and ambiguous. TMA recommends 
the removal of "or who directly or indirectly conducts the day-to-
day operations of the entity." 

Response: The concept of indirect control of a managing em-
ployee is set out in 42 CFR §455.101. No changes are made in 
response to this comment. 

Comment: TMA requests that the word "includes" be re-
placed with "means" in the definition of "Overpayment" in 
§371.1607(48). 

Response: The requested modification would substantially alter 
the meaning and intent of the rule, and would cause the definition 
to change materially from the federal definition of overpayment. 
No changes are made in response to this comment. 

Comment: TMA states that the definition of "ownership interest" 
in §371.1607(49) should be changed to 10% ownership interest. 

Response: This definition is required by federal law. 42 CFR 
§455.101 establishes the 5% threshold. Federal regulation fur-
ther includes all officers, directors, and partners as indirect own-
ers, regardless of their ownership interest percentage. 

Moreover, this is a verbatim copy of the definition for the same 
term in the current rule at 1 TAC §371.1601(21). The federal 
standard is also applied in existing 1 TAC §371.1681(a) and (b). 
No changes are made in response to this comment. 

Comment: TMA states that the "Professionally recognized stan-
dards of health care" definition in §371.1607(56) should be re-
moved because the standard of care is defined by the profession 
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and by Texas case law. TMA requests that the definition be the 
case law definition or the language "and the community in which 
the provider practices" added at the end. 

Response: The proposed rule repeats the provisions of the ex-
isting definition in §371.1601(39) which has been in effect and 
has not raised any issues. No changes are made in response to 
this comment. 

Comment: TMA comments that the "program violation" defini-
tion in §371.1607(57) should only require a program participant 
be required to know information that is published and publicly 
available or with agreements that he/she has signed. It also rec-
ommends that the definition should end after the words on line 
four, "other HHS program." 

Response: OIG believes that its modifications to proposed rule 
1 TAC §371.1605(b) will alleviate the concerns about publicly 
available policy. OIG maintains that proposed rules §§371.1651, 
371.1653, 371.1655, 371.1657, 371.1659, 371.1661, 371.1663, 
371.1665, 371.1667, and 371.1669 are needed to give adequate 
notice about what conduct may constitute a program violation. 
No changes are made in response to this comment. 

Comment: TMA contends that the "reasonable request" defini-
tion in §371.1607(67) is disingenuous and unfair and that the 
definition should be deleted. 

Response: Presuming that TMA was referring to paragraph (62), 
the proposed definition is substantially similar to the existing def-
inition in current rule 1 TAC §371.1601(43), and it does not ex-
pand OIG's existing authority. The definition provides protection 
for the provider by requiring an auditor or investigator to iden-
tify himself or herself as a duly-authorized agent of the state or 
federal government, and by limiting the presentation of records 
requests to normal business hours during which the provider is 
open for business. OIG recognizes that reasonableness is a 
concept that must ultimately be determined by a fact finder, and 
it intends to present records requests with this standard in mind. 
No changes are made in response to this comment. 

Comment: TMA states that the "substantial contractual rela-
tionship" definition in §371.1607(81) should truly be substantial; 
therefore, "indirect" should be stricken, the threshold should not 
be 5% (or $25,000), but should be at least 10% of an entity's 
"annual" operating expenses. 

Response: Presuming that TMA was referring to paragraph (76), 
this provision tracks the requirements of 42 CFR §1002.203. In 
keeping with the federal definition of this term, no changes are 
made in response to this comment. 

Comment: TMA states that the "waste" definition in 
§371.1607(87) is overly broad and unreasonable. It specifically 
does not like the words "careless" and "inefficient" because 
they are not legal terms and are subjective in application. 

Response: This definition is substantially similar to the existing 
rule. In current §371.1607(57), the definition of "waste" includes 
the words "carelessly" and "inefficient". OIG's responsibility is 
to ensure efficient utilization of taxpayer money, and it involves 
recovering money that was used carelessly or inefficiently. No 
changes are made in response to this comment. 

Comment: TMA comments that subsection (b) of §371.1611 
(Due Process) should be deleted, because due process should 
be afforded for administrative actions as well as sanctions. 

Response: Administrative actions are limited to such matters as 
provider education or review of a claim prior to payment. They 

do not result in a deprivation of property, and as such, they do 
not trigger any right to formal due process. OIG must make the 
best and most efficient use of its resources, and believes that 
the administrative burden of granting contested case hearings 
for complaints about minor matters such as provider education 
would not serve any public benefit. 

Any agency action that would deprive a person of property is 
classified as a sanction, and all persons subject to sanctions are 
afforded full due process. No changes are made in response to 
this comment. 

Comment: TMA states that it strongly opposes rule §371.1613's 
requirement that the OIG receive a request for an informal hear-
ing within 10 days, and it believes that the rules should require 
that the hearing be requested by the provider within ten days. 

Response: The rule allows 30 days to request an informal hear-
ing. No changes are made in response to this comment. 

Comment: TMA states that it strongly opposes rule §371.1615's 
requirement that the OIG receive a request for an expedited ap-
peal within 10 days, and it believes that the rules should require 
that the expedited appeal be requested by the provider within 
ten days. 

Response: Providers are entitled to expedited hearings only in 
rare circumstances when a significant sanction has been im-
posed. If a provider is requesting an expedited appeal from such 
a sanction, it is in the provider's best interests to request and 
schedule the appeal as soon as feasible. No changes are made 
in response to this comment. 

Comment: In response to subsection (b)(2) of rule §371.1617, 
TMA comments that the terms of a payment plan should not be at 
the "sole discretion" of the OIG, but the rule should provide the 
criteria to be considered by the OIG when using its discretion. 
TMA further suggests that these criteria should be outlined in 
the rule. 

Response: OIG agrees that each case is unique, and that pay-
ment plans should be constructed after consideration of the rel-
evant facts. OIG further agrees to establish criteria in policy, but 
not in rule, for considering payment plan requests. OIG has his-
torically worked with any provider seeking a payment plan, and 
is unaware of any providers who have experienced difficulty with 
this matter. No changes are made in response to this comment. 

Comment: TMA recommends that subsection (c) of rule 
§371.1617 should allow for a provider to have the opportunity 
to exercise the judicial process prior to a debt being deemed 
delinquent. In addition, TMA wants the language "may include" 
in subsection (e) to be changed to "are". This would limit the 
rule to the items listed. 

Response: The judicial process is unavailable unless and until a 
provider has exhausted all administrative remedies. Upon com-
pletion of the administrative process, the agency will consider 
the matter final and proceed with execution. The provider may 
invoke judicial remedies at that point and the agency will honor 
any ensuing court orders. The OIG may consider other debt col-
lection methods as they become available, and declines to limit 
its options in this rule. No changes are made in response to this 
comment. 

Comment: TMA commented on §371.1621 and §371.1623. 

Response: These rules will soon be proposed for repeal and 
the relevant provisions will be moved to another subchapter and 
subject to another comment period. For the time being, they 

37 TexReg 7994 October 5, 2012 Texas Register 



track the language of the existing rules verbatim. No changes 
are made in response to this comment. 

Comment: TMA comments that rule §371.1651 which lists ac-
tions that could subject a provider to administrative action or 
sanction, is too broad and unreasonable, specifically paragraphs 
(2), (3), (4), (6) and (16). TMA opposes these violations and 
urges OIG to delete them from the rule. 

Response: This rule provision is required by state law. Human 
Resources Code §32.047(b) provides that the agency must pro-
hibit a person from participating in the Medicaid program if the 
person is affiliated with a provider who has been suspended or 
prohibited from participating in the program. Thus, this event 
must be categorized as a program violation in subsection (a)(2) 
to support the sanctions of exclusion or termination as required 
by federal and state law. No changes are made in response to 
this comment. 

Comment: TMA states that paragraph (3) of §371.1653 is overly 
broad and should be stricken. TMA comments that if prior au-
thorization is not obtained for treatment, the remedy should be 
that the claim is not paid, and the lack of authorization should 
not be a "program violation". In addition, paragraph (4) should 
be an administrative error and not a "violation". Finally, TMA 
states that paragraph (14) should be deleted as it is misplaced, 
so paragraphs (3), (4), and (14) should be deleted. 

Response: The provision is expressly limited to those instances 
in which the particular item required prior authorization. There 
is no edit system in place to capture claims for payment when 
the provider failed to obtain prior authorization as TMA sug-
gests. HHSC's only recourse is to recoup the payment from the 
provider. 

OIG recaptures overpayments that may result from fraud, waste, 
abuse, or simple mistake. The fact that an event is listed as a 
program violation does not imply that the provider was commit-
ting fraudulent activity. But in order for OIG to seek recoupment 
of an overpayment, which is a sanction, the error must be pro-
hibited by rule as a program violation. No changes are made 
in response to this comment. With respect to paragraph (14), 
providers have attempted to pass through prior damages, costs, 
or penalties through to the agency on ensuing cost reports. Such 
expenses are disallowed as costs, and subject the provider to 
sanctions or administrative actions. 

Comment: TMA stated that §371.1667(3) provides that a person 
commits a program violation if the person fails to grant "imme-
diate access" to the premises, records, documentation or "any 
items or equipment determined necessary by the OIG?" The re-
quirement for "immediate access" is unreasonable, and does 
not account for or provide any exception for reasonable delay, 
patient safety, etc. There are a plethora of examples in which 
a physician may be unable to provide "immediate access" and 
should not be penalized for failing to do so. TMA recommends 
that "immediate" be removed from this language, and that lan-
guage be added to provide to allow exceptions when there is 
a good faith effort at compliance, but circumstances prevent an 
immediate access. 

Response: OIG conducts surprise audits and reviews of some 
program areas and this is an important aspect of its work. OIG 
may have a legitimate need for immediate access when con-
ducting site visits of high-risk providers, utilization reviews, and 
investigations of possible patient neglect or abuse. 

The term "immediate access" is used throughout the current 
rules, specifically at 1 TAC §371.1643(f). The proposed rule 
does not make a substantive change. OIG has consistently 
worked with providers to arrange workable production and 
access schedules in its more typical audits and investigations, 
and it will continue to do so. No changes are made in response 
to this comment. 

Comment: TMA comments that paragraph (10) of rule 
§371.1669 provides that a physician commits a program viola-
tion if the physician refers to an entity with which the physician 
has a financial relationship for the furnishing of designated 
health services. TMA is concerned about the potential impact 
this provision will have on a physician's participation in an 
Accountable Care Organization under the Patient Protection 
and Affordable Care Act, or a Health Care Collaborative under 
Texas law. TMA seeks clarification from OIG regarding a 
physician's participation under these circumstances. Also, TMA 
recommended that paragraph (10) should be removed. 

CPL expressed concern that the rules do not clarify conduct that 
is authorized by the federal safe harbors or exceptions to the 
Stark self-referral law. 

Response: The basis for the proposed rule is §32.039 of the 
Human Resources Code, which prohibits most forms of self-re-
ferral. The rule was previously revised to give rise to liability 
only if payment would be denied pursuant to Stark I, II, or III. No 
changes are made in response to this comment. 

Comment: TMA expressed concern with §371.1701, because 
the administrative actions do not give rise to due process, ad-
ditional notice or hearing requirements. TMA again expressed 
concern with the affiliation issue and the fraud v. overpayment 
issues which have been previously addressed in these Re-
sponses. 

Response: Administrative actions involve remedial action that 
does not deprive anyone of a property right, so due process does 
not attach. OIG disagrees that it should fund contested case 
hearings in such matters. Such an approach would contradict its 
statutory mandate to allocate its resources to those cases with 
the highest likelihood for the recovery of dollars. No changes are 
made in response to this comment. 

Comment: TMA objects to §371.1703, subsections (b)(1), (4), 
(7), and (8)(C), for the reasons previously offered and addressed 
earlier. TMA objects to a provider being held accountable for the 
actions of another over whom the provider has no control, or of 
another who has no control over the provider. Such a policy is 
fundamentally unfair, and does nothing to deter future violations. 
TMA urges OIG to strike these subsections. 

Response: Federal and state provisions dictate the terms of the 
proposed rule. 42 CFR §455.416 expressly requires termina-
tion of a provider's participation if the conditions are met by the 
provider, any person with an ownership or control interest of the 
provider, or any agent or managing employee of the provider. 
The responses to proposed §371.1651 give the legal basis for 
the termination provisions in proposed §371.1703. No changes 
are made in response to this comment. 

Comment: TMA objects to §371.1703(g)(6)(B). TMA under-
stands the OIG making termination effective on the notice of 
termination when the health or safety of a person is at risk. 
However, failure to grant "immediate" access to OIG or a 
Requesting Agency, or failing to provide copies, etc. does not 
warrant this harsh penalty. TMA objects to OIG making its ac-
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tivities, requests, and time of requests at the utmost importance 
in this program. TMA requests that OIG allow for reasonable 
compliance, make exceptions in certain circumstances, and be 
open to good faith efforts at compliance with OIG's requests. 
TMA requests that subsection (g)(6)(B) be stricken. 

Response: 42 CFR §1001.1301, §1001.2001(c) and existing 
rule 1 TAC §371.1659(a)(3) already authorize immediate exclu-
sion without prior notice for failure to grant immediate access 
to records. This rule does not expand OIG's existing authority. 
OIG is unaware of any instance in which this authority has been 
abused in the past. 

OIG normally works with providers to arrange access to a fa-
cility in advance, during normal business hours. OIG normally 
works out records production schedules with providers in order to 
lessen their administrative burdens and allow for a normal pace 
of records production. But OIG has a legitimate need on occa-
sion to have immediate access to a facility for surprise audits 
or investigations, site visits to high-risk provider locations, and 
investigations involving allegations of possible client abuse or 
neglect. No changes are made in response to this comment. 

Comment: TMA commented that §371.1705(b) provides that 
OIG may exclude a person without sending prior notice under 
certain circumstances. TMA appreciates the need to have an 
exclusion when the health or safety of a person is being placed 
at risk, but strongly objects to mandatory exclusion without prior 
notice for those reasons enumerated in subsection (b)(2). 

Response: OIG's proposed rule resembles its federal counter-
parts. 42 CFR §1001.2001(c) provides that the government may 
exclude a person without sending prior notice if the basis of the 
exclusion includes failure to grant immediate access, as defined 
in 42 CFR §1001.1301(a)(3). OIG has not excluded any provider 
in recent years without sending a prior notice, and it does not an-
ticipate that this provision will be used often. But OIG will submit 
the rule as written so that it comports with federal authority. No 
changes are made in response to this comment. 

Comment: TMA states that §371.1705(e) provides when the ex-
clusion becomes effective. If the person files a timely appeal, 
the date of the exclusion should be when the administrative law 
judge upholds the exclusion. To allow otherwise would chill the 
ability of a provider to have an appeal in good faith. OIG can 
place holds or prepayment reviews, etc. on any subsequent 
billing, but should not make a finding retroactive when an ap-
peal has occurred. 

Response: The Medicaid program cannot pay a provider who 
has been disqualified from providing services by the events giv-
ing rise to retroactive exclusion. Moreover, the effective date will 
be retroactive only if and when the administrative judge renders 
a decision to uphold the exclusion. If, conversely, the administra-
tive law judge reverses the exclusion, the provider has benefited 
from the appeals process. No changes are made in response to 
this comment. 

Comment: TMA expressed concern regarding 
§371.1705(e)(4)(D) which provides that an excluded person is 
prohibited from "accepting employment by any person whose 
revenue stream includes funds from a Title V, VIII, XIX, XX 
or CHIP program." This prohibition seems overly broad and 
harsh. If the person is not obtaining any benefit or income 
from these programs, the person should not be prohibited from 
being employed by an entity who receives income from these 
programs. Indeed, this prohibition is absolute, regardless of 
how small or insignificant the income stream to the entity is. 

Response: 42 CFR §1002.211 prohibits the agency from pay-
ing for any item or service furnished by an excluded person. 
Federal guidance is clear that payments made to an excluded 
provider and payments made for services rendered by an ex-
cluded provider are overpayments and must be recouped by the 
state. See CMS SMDL #09-001. The U.S. Department of Health 
and Human Services OIG interprets this to mean that "an ex-
cluded person may not be employed by a provider to perform 
any functions for which the provider is paid, in whole or in part, 
by any federal health care program." No changes are made in 
response to this comment. 

Comment: TMA reiterates its objections to §371.1705 here, as 
§371.1707 mirrors §371.1705. In that regard, and for the same 
reasons stated above, TMA objects to subsection (b), which al-
lows OIG to exclude a person without sending prior notice of in-
tent to exclude. TMA urges OIG to always send a notice of intent 
to exclude. 

Response: OIG's proposed rule resembles its federal counter-
parts. 42 CFR §1001.2001(c) provides that the government may 
exclude a person without sending prior notice if the basis of the 
exclusion includes failure to grant immediate access, as defined 
in 42 CFR §1001.1301(a)(3). OIG has not excluded any provider 
in recent years without sending a prior notice, and it does not an-
ticipate that this provision will be used often. But OIG will submit 
the rule as written so that it comports with federal authority. No 
changes are made in response to this comment. 

Comment: TMA objects to §371.1707(e)(1)(D), which makes an 
exclusion after an administrative appeal retroactive. 

Response: The retroactivity provision is limited to those per-
missive appeals that are based upon a determination that the 
provider was placing the health or safety of Medicaid clients at 
risk, or the provider failed to grant access or records. OIG has 
not excluded any provider on either basis in recent years, and it 
does not anticipate that this provision will be used often. More-
over, this rule does not render the appeals process meaningless; 
if the provider prevails, there will be no retroactive effective date 
of termination. No changes are made in response to this com-
ment. 

Comment: TMA objects to §371.1707(e)(4)(D) which prohibits 
an excluded person from "accepting employment by any person 
whose revenue stream includes funds from a Title V, VIII, XIX, 
XX or CHIP program." TMA objects to (a)(2) allowing OIG to ex-
clude a physician for being affiliated with a person who commits 
a program violation. As noted throughout our comments, physi-
cians should not be held accountable for the actions of someone 
over whom they have no control. 

Response: 42 CFR §1002.211 prohibits the agency from pay-
ing for any item or service furnished by an excluded person. 
Federal guidance is clear that payments made to an excluded 
provider and payments made for services rendered by an ex-
cluded provider are overpayments and must be recouped by the 
state. See CMS SMDL #09-001. The U.S. Department of Health 
and Human Services OIG interprets this to mean that "an ex-
cluded person may not be employed by a provider to perform 
any functions for which the provider is paid, in whole or in part, 
by any federal health care program." No changes are made in 
response to this comment. 

Comment: TMA comments that §371.1711(b)(3) provides that 
OIG may recoup from any person who it establishes, by prima fa-
cie evidence, is "affiliated with" a person who commits a program 
violation that leads to the payment of an overpayment. TMA ob-
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jects, as stated previously, to a person being penalized for the 
actions of another over whom the person has no control, and 
who has no control over the person. 

Response: As previously discussed, new federal and state leg-
islation impose some potential liability for certain actions by af-
filiates. No changes are made in response to this comment. 

Comment: TMA states that §371.1711(e) provides that the per-
son who is the subject of a recoupment is responsible for paying 
the overpayment amounts, "plus OIG's or other HHS program's 
costs related to an administrative appeal and all investigative and 
administrative costs related to the investigation that resulted in 
recoupment, if applicable." TMA strongly objects to and opposes 
this provision. This is patently unfair and unreasonable. Further-
more, a provider should not be required to pay for OIG's costs in 
an appeal. The appeal is a due process right afforded to the par-
ticipant, and the potential repayment of these costs would effec-
tively chill this important due process protection. There is no pro-
vision included which would require OIG to repay the provider's 
costs if the provider's appeal is successful. 

Response: The proposed rule does not expand OIG's existing 
authority. 1 TAC §371.1705 provides that OIG may recover from 
a provider all costs associated with an appeal or other litigation 
as well as all costs incurred in recovering overpayments. As 
previously discussed, the Appropriations Act also contemplates 
that state agencies recover costs of investigation and prosecu-
tion. No changes are made in response to this comment. 

Comment: TMA objects to §371.1713(a)(2) for the same rea-
sons previously stated. This subsection penalizes a provider for 
a violation committed by an "affiliate." Control is the issue, and 
the appropriate definition of affiliate is essential. TMA directs 
OIG to its previous comments on this issue. 

Response: OIG directs TMA to its previous responses on this 
issue. No changes are made in response to this comment. 

Comment: TMA and CPL object to §371.1713(a)(2) for the 
same reasons previously stated and are generally concerned 
regarding sanctions being imposed for actions that occur without 
"knowing" conduct or conduct done by affiliates. This subsection 
penalizes a provider for a violation committed by an "affiliate." 
Control is the issue, and the appropriate definition of affiliate is 
essential. TMA directs OIG to its previous comments on this 
issue. They object to subsection (e)(3)(C) and (4) for the same 
reasons stated previously. Regarding (e)(4), TMA states that a 
provider should not be penalized for an administrative appeal 
by having the effective date made retroactive. Subsection (d)(1) 
states once a person is placed on restricted reimbursement, 
payment will be limited or denied indefinitely or for a specified 
period of time. The provision does not elaborate what criteria 
OIG will use to determine the length of time for the penalty. If 
the length of time is "indefinite," how frequently will OIG review 
the case to determine when the penalty will cease? TMA rec-
ommends that criteria be established. Regarding (e)(4), again, 
a provider should not be penalized for an administrative appeal 
by having the effective date made retroactive. 

Response: As for the issue relating to the affiliate relationship, 
please see discussion under §371.1607(3) above. To the extent 
the comment applies to (e)(3) and (4), the retroactive effective 
date is limited to instances in which the provider placed a Med-
icaid client's health or safety at risk or refused to grant access to 
premises or records. 

For the reasons previously stated, no changes are made in re-
sponse to this comment. 

Comment: TMA states that §371.1715(e) provides the assess-
ment of damages and penalties. TMA is concerned with the 
excessiveness of the penalties in subsection (e)(1)(B). OIG is 
considering items that may be simple mistakes as program vio-
lations, and providers will be potentially liable for damages and 
penalties disproportionate to the "violation" or mistake. TMA is 
also concerned with subsection (e)(3) which requires a person 
against whom damages or penalties are assessed to pay for 
OIG's or other HHS program's costs related to the investigation. 

Response: The provisions for this rule are expressly provided in 
Texas Human Resources Code §32.039. No changes are made 
in response to this comment. 

SUBCHAPTER G. LEGAL ACTION RELATING 
TO PROVIDERS OF MEDICAL ASSISTANCE 
DIVISION 1. FRAUD OR ABUSE AND 
ADMINISTRATIVE ENFORCEMENT 
INVOLVING MEDICAID AND OTHER HEALTH 
AND HUMAN SERVICES PROGRAMS 
1 TAC §§371.1601, 371.1603, 371.1605, 371.1609, 371.1611 
Legal Authority 

The repeals are adopted under Texas Government Code 
§531.033, which provides the Executive Commissioner of 
HHSC with broad rulemaking authority; Human Resources 
Code §32.021 and Texas Government Code §531.021(a), 
which provide HHSC with the authority to administer the federal 
medical assistance (Medicaid) program in Texas, to administer 
Medicaid funds, and to adopt rules necessary for the proper 
and efficient operation of the Medicaid program; and Texas 
Government Code §531.021(b), which provides HHSC with the 
authority to adopt rules governing the determination of Medicaid 
reimbursements. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205066 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Effective date: October 14, 2012 
Proposal publication date: August 10, 2012 
For further information, please call: (512) 424-6900 

DIVISION 2. MEDICAID PROGRAM 
AUTHORITY AND VIOLATIONS 
1 TAC §§371.1613, 371.1615, 371.1617, 371.1619 
Legal Authority 

The repeals are adopted under Texas Government Code 
§531.033, which provides the Executive Commissioner of 

ADOPTED RULES October 5, 2012 37 TexReg 7997 



♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

HHSC with broad rulemaking authority; Human Resources 
Code §32.021 and Texas Government Code §531.021(a), 
which provide HHSC with the authority to administer the federal 
medical assistance (Medicaid) program in Texas, to administer 
Medicaid funds, and to adopt rules necessary for the proper 
and efficient operation of the Medicaid program; and Texas 
Government Code §531.021(b), which provides HHSC with the 
authority to adopt rules governing the determination of Medicaid 
reimbursements. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205067 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Effective date: October 14, 2012 
Proposal publication date: August 10, 2012 
For further information, please call: (512) 424-6900 

DIVISION 3. ADMINISTRATIVE ACTIONS 
1 TAC §§371.1629, 371.1631, 371.1633 
Legal Authority 

The repeals are adopted under Texas Government Code 
§531.033, which provides the Executive Commissioner of 
HHSC with broad rulemaking authority; Human Resources 
Code §32.021 and Texas Government Code §531.021(a), 
which provide HHSC with the authority to administer the federal 
medical assistance (Medicaid) program in Texas, to administer 
Medicaid funds, and to adopt rules necessary for the proper 
and efficient operation of the Medicaid program; and Texas 
Government Code §531.021(b), which provides HHSC with the 
authority to adopt rules governing the determination of Medicaid 
reimbursements. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205068 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Effective date: October 14, 2012 
Proposal publication date: August 10, 2012 
For further information, please call: (512) 424-6900 

DIVISION 4. ADMINISTRATIVE SANCTIONS 
1 TAC §§371.1643, 371.1645, 371.1647, 371.1649, 371.1651, 
371.1653, 371.1655, 371.1657, 371.1659, 371.1661, 371.1663, 

371.1665, 371.1667, 371.1669, 371.1671, 371.1673, 371.1675, 
371.1677, 371.1679, 371.1681, 371.1683, 371.1685, 371.1687, 
371.1689 
Legal Authority 

The repeals are adopted under Texas Government Code 
§531.033, which provides the Executive Commissioner of 
HHSC with broad rulemaking authority; Human Resources 
Code §32.021 and Texas Government Code §531.021(a), 
which provide HHSC with the authority to administer the federal 
medical assistance (Medicaid) program in Texas, to administer 
Medicaid funds, and to adopt rules necessary for the proper 
and efficient operation of the Medicaid program; and Texas 
Government Code §531.021(b), which provides HHSC with the 
authority to adopt rules governing the determination of Medicaid 
reimbursements. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205069 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Effective date: October 14, 2012 
Proposal publication date: August 10, 2012 
For further information, please call: (512) 424-6900 

DIVISION 5. RECOVERY OF OVERPAY-
MENTS 
1 TAC §§371.1701, 371.1703, 371.1705, 371.1707, 371.1709 
Legal Authority 

The repeals are adopted under Texas Government Code 
§531.033, which provides the Executive Commissioner of 
HHSC with broad rulemaking authority; Human Resources 
Code §32.021 and Texas Government Code §531.021(a), 
which provide HHSC with the authority to administer the federal 
medical assistance (Medicaid) program in Texas, to administer 
Medicaid funds, and to adopt rules necessary for the proper 
and efficient operation of the Medicaid program; and Texas 
Government Code §531.021(b), which provides HHSC with the 
authority to adopt rules governing the determination of Medicaid 
reimbursements. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205070 
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Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Effective date: October 14, 2012 
Proposal publication date: August 10, 2012 
For further information, please call: (512) 424-6900 

DIVISION 6 ADMINISTRATIVE DAMAGES 
AND PENALTIES 
1 TAC §§371.1721, 371.1723, 371.1725, 371.1727, 371.1729, 
371.1731, 371.1733, 371.1735, 371.1737, 371.1739, 371.1741 
Legal Authority 

The repeals are adopted under Texas Government Code 
§531.033, which provides the Executive Commissioner of 
HHSC with broad rulemaking authority; Human Resources 
Code §32.021 and Texas Government Code §531.021(a), 
which provide HHSC with the authority to administer the federal 
medical assistance (Medicaid) program in Texas, to administer 
Medicaid funds, and to adopt rules necessary for the proper 
and efficient operation of the Medicaid program; and Texas 
Government Code §531.021(b), which provides HHSC with the 
authority to adopt rules governing the determination of Medicaid 
reimbursements. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205071 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Effective date: October 14, 2012 
Proposal publication date: August 10, 2012 
For further information, please call: (512) 424-6900 

SUBCHAPTER G. ADMINISTRATIVE 
ACTIONS AND SANCTIONS 
DIVISION 1. GENERAL PROVISIONS 
1 TAC §§371.1601, 371.1603, 371.1605, 371.1607, 371.1609, 
371.1611, 371.1613, 371.1615, 371.1617, 371.1619, 371.1621, 
371.1623, 371.1625, 371.1627 
Legal Authority 

The new rules are adopted under Texas Government Code 
§531.033, which provides the Executive Commissioner of 
HHSC with broad rulemaking authority; Human Resources 
Code §32.021 and Texas Government Code §531.021(a), 
which provide HHSC with the authority to administer the federal 
medical assistance (Medicaid) program in Texas, to administer 
Medicaid funds, and to adopt rules necessary for the proper 
and efficient operation of the Medicaid program; and Texas 
Government Code §531.021(b), which provides HHSC with the 

authority to adopt rules governing the determination of Medicaid 
reimbursements. 

The substantive requirements are generally proposed un-
der Texas Government Code §531.102. Additionally, new 
§371.1609 is supported by Texas Government Code §531.1021; 
new §371.1613 is supported by Texas Human Resources Code 
§32.039; new §371.1615 is partially supported by Texas Human 
Resources Code §32.039; new §371.1617 is partially supported 
by Texas Human Resources Code §32.039; new §371.1619 is 
authorized by Texas Government Code §531.101. 

§371.1607. Definitions. 
The following words and terms, when used in this subchapter, have the 
following meanings unless the context clearly indicates otherwise. 

(1) Abuse--Practices that are inconsistent with sound fiscal, 
business, or medical practices and that result in unnecessary program 
cost or in reimbursement for services that are not medically necessary, 
do not meet professionally recognized standards for health care, or do 
not meet standards required by contract, statute, regulation, previously 
sent interpretations of any of the items listed, or authorized governmen-
tal explanations of any of the foregoing. 

(2) Affiliate; affiliate relationship--A person who: 

(A) has a direct or indirect ownership interest (or any 
combination thereof) of 5% or more in the person; 

(B) is the owner of a whole or part interest in any mort-
gage, deed of trust, note or other obligation secured (in whole or in 
part) by the entity that interest is equal to or exceeds 5% of the value 
of the property or assets of the person; 

(C) is an officer or director of the person, if the person 
is a corporation; 

(D) is a partner of the person, if the person is organized 
as a partnership; 

(E) is an agent or consultant of the person; 

(F) is a consultant of the person and can control or be 
controlled by the person or a third party can control both the person 
and the consultant; 

(G) is a managing employee of the person, that is, a per-
son (including a general manager, business manager, administrator or 
director) who exercises operational or managerial control over a person 
or part thereof, or directly or indirectly conducts the day-to-day oper-
ations of the person or part thereof; 

(H) has financial, managerial, or administrative influ-
ence over the operational decisions of a person; 

(I) shares any identifying information with a person, in-
cluding tax identification numbers, social security numbers, bank ac-
counts, telephone number, business address, national provider num-
bers, Texas provider numbers, and corporate or franchise name; or 

(J) has a former relationship with the person as de-
scribed in subparagraphs (A) - (I) of this paragraph, but is no longer 
described, because of a transfer of ownership or control interest to 
an immediate family member or a member of the person's household 
of this section within the previous five years if the transfer occurred 
after the affiliate received notice of an audit, review, investigation, or 
potential adverse action, sanction, board order, or other civil, criminal, 
or administrative liability. 

(3) Agent--Any person, company, firm, corporation, em-
ployee, independent contractor, or other entity or association legally 
acting for or in the place of another person or entity. 
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(4) At the time of the request--Immediately upon request 
and without delay. 

(5) Audit--A financial audit, attestation engagement, per-
formance audit, compliance audit, economy and efficiency audit, effec-
tiveness audit, special audit, agreed-upon procedure, nonaudit service, 
or review conducted by or on behalf of the state or federal government. 
An audit may or may not include site visits to the provider's place of 
business. 

(6) Auditor--The qualified person, persons, or entity per-
forming the audit on behalf of the state or federal government. 

(7) Business day--A day that is not a Saturday, Sunday, or 
state legal holiday. In computing a period of business days, the first day 
is excluded and the last day is included. If the last day of any period 
is a Saturday, Sunday, or state legal holiday, the period is extended to 
include the next day that is not a Saturday, Sunday, or legal holiday. 

(8) CFR--The Code of Federal Regulations. 

(9) CHIP--The Texas Children's Health Insurance Program 
or its successor. 

(10) Claim--

(A) A written or electronic application, request, or de-
mand for payment by the Medicaid or other HHS program for health 
care services or items; or 

(B) A submitted request, demand, or representation that 
states the income earned or expense incurred by a provider in providing 
a product or a service and that is used to determine a rate of payment 
under the Medicaid or other HHS program. 

(11) Claims administrator--The entity designated by an op-
erating agency to process and pay Medicaid or HHS program provider 
claims. 

(12) Closed-end contract--A contract or provider agree-
ment for a specific period of time. It may include any specific 
requirements or provisions deemed necessary by OIG to ensure the 
protection of the program. It must be renewed for the provider to 
continue to participate in the Medicaid or other HHS program. 

(13) CMS--The Centers for Medicare & Medicaid Services 
or its successor. CMS is the federal agency responsible for adminis-
tering Medicare and overseeing state administration of Medicaid and 
CHIP. 

(14) Commission--The Texas Health and Human Services 
Commission or its successor. 

(15) Controlled substance--"Controlled substance" as de-
fined by the Texas Controlled Substances Act (Texas Health and Safety 
Code, Chapter 481) or its successor and the Federal Controlled Sub-
stances Act (21 U.S.C. §802(a)(6) et seq.) or its successor. 

(16) Conviction or convicted--Means that: 

(A) a judgment of conviction has been entered against 
an individual or entity by a federal, state, or local court, regardless of 
whether: 

(i) there is a post-trial motion or an appeal pending; 
or 

(ii) the judgment of conviction or other record relat-
ing to the criminal conduct has been expunged or otherwise removed; 

(B) a federal, state, or local court has made a finding of 
guilt against an individual or entity; 

(C) a federal, state, or local court has accepted a plea of 
guilty or nolo contendere by an individual or entity; or 

(D) an individual or entity has entered into participation 
in a first offender, deferred adjudication or other program or arrange-
ment where judgment of conviction has been withheld. 

(17) Costs related to an administrative appeal--Such costs 
include: 

(A) the hourly State Office of Administrative Hearings 
(SOAH) or other administrative hearing process costs; 

(B) court reporter costs and the costs of transcripts and 
copies of transcripts developed in preparation for, during, or after the 
hearing; 

(C) OIG's or other agency's costs associated with 
discovery, including the costs of depositions, subpoenas, service of 
process, and witness expenses; 

(D) witness expenses incurred at any time related to the 
administrative appeal, including during discovery or the case in chief; 

(E) travel and per diem for witnesses and OIG or other 
staff and witness fee; 

(F) cost of preparation time, including salaries, travel 
and per diem, any additional costs associated with the appeal hearing 
or the preparation for the appeal hearing; 

(G) all other reasonable costs, including attorney's fees, 
associated with any further litigation of the case and the preparation for 
that litigation; and 

(H) costs incurred during the investigation or audit of a 
case. 

(18) Credible allegation of fraud--An allegation of fraud 
that has been verified by the state from any source, including fraud 
hotline complaints, claims data mining and patterns identified through 
provider audits, civil false claims cases, and law enforcement investi-
gations. 

(19) Delivery of a health care item or service--Includes the 
provision of any item or service to an individual to meet his or her 
physical, mental or emotional needs or well-being, whether or not re-
imbursed under Medicare, Medicaid, or any federal health care pro-
gram. 

(20) Exclusion--Prohibition from participation in Medic-
aid. 

(21) Executive Commissioner--The Executive Commis-
sioner of the Texas Health and Human Services Commission or its 
successor. 

(22) False statement or misrepresentation--Any statement 
or representation that is inaccurate, incomplete, or not true. 

(23) Federal financial participation (FFP)--The federal 
government's share of a state's expenditures under the Medicaid and 
other HHS programs and other benefit programs. 

(24) Federal health care program--Any plan or program 
that provides health benefits, whether directly, through insurance, or 
otherwise, which is funded directly, in whole or in part, by the United 
States Government (other than the federal employee health insurance 
program under Chapter 89 of Title 5, United States Code). 

(25) Field work--With respect to an investigation or audit, 
field work may include site visits to the provider as well as consultation 
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with expert reviewers, HHS staff subject matter experts, and other state 
or federal agencies. 

(26) Fraud--Any act that constitutes fraud under applicable 
federal or state law, including any intentional deception or misrepresen-
tation made by a person with the knowledge that the deception could 
result in some unauthorized benefit to that person or some other person. 
Fraud may include any acts prohibited by the Texas Human Resources 
Code Chapter 36 or Texas Penal Code Chapter 35A. 

(27) Health information--Any information, whether oral or 
recorded in any form or medium, that is created or received by a health 
care provider, health plan, public health authority, employer, life in-
surer, school or university, or health care clearinghouse, and that relates 
to: 

(A) the past, present, or future physical or mental health 
or condition of an individual; 

(B) the provision of health care to an individual; or 

(C) the past, present, or future payment for the provi-
sion of health care to an individual. 

(28) Health maintenance organization (HMO)--A public or 
private organization organized under state law that is a federally quali-
fied HMO or that meets the definition of HMO within this state's Med-
icaid plan. 

(29) HHS--Health and human services. Means: 

(A) a health and human services agency under the um-
brella of the Commission or its successor, including the Commission; 

(B) a program or service provided under the authority 
of the Commission, including Medicaid and CHIP; or 

(C) a health and human services agency, including 
those agencies delineated in Texas Government Code §531.001. 

(30) Immediate family member--A person's spouse (hus-
band or wife); natural or adoptive parent; child or sibling; stepparent, 
stepchild, stepbrother or stepsister; father-, mother-, daughter-, son-, 
brother- or sister-in-law; grandparent or grandchild; or spouse of a 
grandparent or grandchild. 

(31) Indirect ownership interest--Any ownership interest in 
an entity that has an ownership interest in another entity. The term in-
cludes an ownership interest in any entity that has an indirect ownership 
interest in the entity at issue. 

(32) Inducement--An attempt to entice or lure an action on 
the part of another in exchange for, without limitation, cash in any 
amount, entertainment, any item of value, a promise, specific perfor-
mance, or other consideration. 

(33) Knew or should have known--A person, with respect 
to information, knew or should have known when a person had or 
should have had actual knowledge of information, acted in deliberate 
ignorance of the truth or falsity of the information, or acted in reckless 
disregard of the truth or falsity of the information. Proof of a person's 
specific intent to commit a program violation is not required in an ad-
ministrative proceeding to show that a person acted knowingly. 

(34) Managed care plan--A plan under which a person un-
dertakes to provide, arrange for, pay for, or reimburse, in whole or in 
part, the cost of any health care service. A part of the plan must con-
sist of arranging for or providing health care services as distinguished 
from indemnification against the cost of those services on a prepaid 
basis through insurance or otherwise. The term does not include an in-
surance plan that indemnifies an individual for the cost of health care 
services. 

(35) Managing employee--An individual, regardless of the 
person's title, including a general manager, business manager, admin-
istrator, officer, or director, who exercises operational or managerial 
control over the employing entity, or who directly or indirectly con-
ducts the day-to-day operations of the entity. 

(36) MCO--Managed care organization. Has the meaning 
described in §353.2 of this title (relating to Definitions), and for pur-
poses of this chapter includes an MCO's special investigative unit un-
der Texas Government Code §531.113(a)(1), and any entity with which 
the MCO contracts for investigative services under Texas Government 
Code §531.113(a)(2). 

(37) MCO provider--An association, group, or individual 
health care provider furnishing services to MCO members under con-
tract with an MCO. 

(38) Medicaid or Medicaid program--The Texas medical 
assistance program established under Human Resources Code, Chapter 
32 and regulated in part under Title 42 CFR Part 400 or its successor. 

(39) Medicaid-related funds--Any funds that: 

(A) a provider obtains or has access to by virtue of par-
ticipation in Medicaid; or 

(B) a person obtains through embezzlement, misuse, 
misapplication, improper withholding, conversion or misappropriation 
of funds that had been obtained by virtue of participation in Medicaid. 

(40) Medicaid Provider Integrity Division (MPI)--The di-
vision within OIG that investigates provider or contractor fraud and 
abuse in Medicaid and other HHS programs or its successor. 

(41) Medical assistance--Includes all of the health care and 
related services and benefits authorized or provided under state or fed-
eral law for eligible individuals of this state. 

(42) Member of household--An individual who is sharing 
a common abode as part of a single-family unit, including domestic 
employees, partners, and others who live together as a family unit. 

(43) MFCU--The Medicaid Fraud Control Unit of the 
Texas Office of the Attorney General or its successor. 

(44) OAG--Office of the Attorney General of Texas or its 
successor. 

(45) OIG--Office of the Inspector General or its successor. 
The office within the Commission responsible for: 

(A) the investigation of fraud, abuse, and waste; 

(B) ensuring program integrity within the Medicaid 
program and other health and human services provided by the state; 
and 

(C) the enforcement of state law relating to the provi-
sion of those services. 

(46) OMB--The Federal Office of Management and Bud-
get or its successor. 

(47) Operating agency--A state agency that operates any 
part of the Medicaid or other HHS program. 

(48) Overpayment--The amount paid by Medicaid or other 
HHS program or the amount collected or received by a person by virtue 
of the provider's participation in Medicaid or other HHS program that 
exceeds the amount to which the provider or person is entitled under 
§1902 of the Social Security Act or other state or federal statutes for a 
service or item furnished within the Medicaid or other HHS programs. 
This includes: 
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(A) any funds collected or received in excess of the 
amount to which the provider is entitled, whether obtained through er-
ror, misunderstanding, abuse, misapplication, misuse, embezzlement, 
or improper retention or fraud; 

(B) recipient trust funds and funds collected by a person 
from recipients if collection was not allowed by Medicaid or other HHS 
program policy; or 

(C) questioned costs identified in a final audit report that 
found that claims or cost reports submitted in error resulted in money 
paid in excess of what the provider is entitled to under an HHS program, 
contract, or grant. 

(49) Ownership interest--A direct or indirect ownership in-
terest (or any combination thereof) of 5% or more in the equity in the 
capital, the stock, the profits, or other assets of a person or any mort-
gage, deed, trust or note, or other obligation secured in whole or in part 
by the property or assets of the person. 

(50) Payment hold (suspension of payments)--An admin-
istrative sanction that withholds all or any portion of payments due a 
provider until the matter in dispute, including all investigation and legal 
proceedings, between the provider and the Commission or an operat-
ing agency or its agent(s) are resolved. This is a temporary denial of 
reimbursement under the Medicaid or other HHS program for items or 
services furnished by a specified provider. 

(51) Person--Any legally cognizable entity, including an 
individual, firm, association, partnership, limited partnership, corpo-
ration, agency, institution, MCO, Special Investigative Unit, CHIP 
participant, trust, non-profit organization, special-purpose corporation, 
limited liability company, professional entity, professional association, 
professional corporation, accountable care organization, or other 
organization or legal entity. 

(52) Person with a disability--An individual with a mental, 
physical, or developmental disability that substantially impairs the in-
dividual's ability to provide adequately for the person's care or his or 
her own protection, and: 

(A) who is 18 years of age or older; or 

(B) who is under 18 years of age and who has had the 
disabilities of minority removed. 

(53) Practitioner--A physician or other individual licensed 
or certified under state law to practice their profession. 

(54) Prima facie--Sufficient to establish a fact or raise a 
presumption unless disproved. 

(55) Probationary contract--A contract or provider agree-
ment for any period of time. It may include any special requirements 
or provisions deemed necessary by OIG to ensure the protection of the 
program. It must be renewed by OIG for the provider to continue to par-
ticipate in the program. It may also be referred to as a provisional con-
tract, depending upon the terminology used by the provider's agency 
and program area. 

(56) Professionally recognized standards of health care--
Statewide or national standards of care, whether in writing or not, that 
professional peers of the individual or entity whose provision of care is 
an issue, recognize as applying to those peers practicing or providing 
care within the state of Texas. 

(57) Program violation--A failure to comply with a Med-
icaid or other HHS provider contract or agreement, the Texas Med-
icaid Provider Procedures Manual or other official program publica-
tions, or any state or federal statute, rule, or regulation applicable to 
the Medicaid or other HHS program, including any action that con-

stitutes grounds for enforcement as delineated in this subchapter that 
forms the basis for an investigation, audit, or other review or that re-
sults in a notice of potential or final adverse action for cause. 

(58) Provider--Any person, including an MCO and its sub-
contractors, that: 

(A) is furnishing Medicaid or other HHS services under 
a provider agreement or contract in force with a Medicaid or other HHS 
operating agency; 

(B) has a provider or contract number issued by the 
Commission or by any HHS agency or program or their designee to 
provide medical assistance, Medicaid, or any other HHS service in any 
HHS program, including CHIP, under contract or provider agreement 
with the Commission, its designee, or an HHS agency; or 

(C) provides third-party billing services under a con-
tract or provider agreement with the Commission or its designee. 

(59) Provider agreement--A contract, including any and all 
amendments and updates, with Medicaid or other HHS program to sub-
contract services, or with an MCO to provide services. 

(60) Provider screening process--The process that a person 
participates in to become eligible to participate and enroll as a provider 
in Medicaid or other HHS program. This process includes enrollment 
under this chapter, 42 CFR Part 1001, or other processes delineated by 
statute, rule or regulation. 

(61) Provisional contract--A contract or provider agree-
ment for any period of time. It may include any special requirements 
or provisions deemed necessary by OIG to ensure the protection of the 
program. It must be renewed by OIG for the provider to continue to 
participate in the program. It may also be referred to as a probationary 
contract, depending upon the terminology used by the provider's 
agency and program area. 

(62) Reasonable request--Request for access, records, doc-
umentation or other items deemed necessary or appropriate by OIG or 
a Requesting Agency to perform an official function, and made by a 
properly identified agent of OIG or a Requesting Agency during hours 
that a person, business, or premises is open for business. 

(63) Recipient--A person eligible for and covered by the 
Medicaid or any other HHS program. 

(64) Records and documentation--Records and documents 
in any form, including electronic form, which include: 

(A) medical records, charting, other records pertaining 
to a patient, radiographs, laboratory and test results, molds, models, 
photographs, hospital and surgical records, prescriptions, patient or 
client assessment forms, and other documents related to diagnosis, 
treatment or service of patients; 

(B) billing and claims records, supporting documenta-
tion such as Title XIX forms, delivery receipts, and any other records of 
services provided to recipients and payments made for those services; 

(C) cost reports, documentation supporting cost re-
ports; 

(D) managed care encounter data, financial data neces-
sary to demonstrate solvency of risk-bearing providers; 

(E) ownership disclosure statements, articles of incor-
poration, bylaws, corporate minutes, or other documentation demon-
strating ownership of corporate entities; 

(F) business and accounting records, business and ac-
counting support documentation; 
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(G) statistical documentation, computer records and 
data; 

(H) clinical practice records, including patient sign-in 
sheets, employee sign-in sheets, office calendars, daily or other peri-
odic logs, employment records, and payroll documentation related to 
items or services rendered under a HHS program; and 

(I) records affidavits, business records affidavits, evi-
dence receipts, and schedules. 

(65) Recoupment of overpayment--A sanction imposed to 
recover funds paid to a provider or person to which they were not en-
titled. 

(66) Requesting Agency--Includes OIG, the OAG or its 
successor's Medicaid Fraud Control Unit or Civil Medicaid Fraud 
Division, any other state or federal agency authorized to conduct 
compliance, regulatory, or program integrity functions on a provider, 
a person, or the services rendered by the provider or person. 

(67) Restricted reimbursement--An administrative sanc-
tion that limits or denies payment of a provider's Medicaid or other 
HHS program claims for specific procedures for a specified time 
period. 

(68) Risk analysis--The process of defining and analyzing 
the dangers to individuals, businesses, and governmental entities posed 
by potential natural and human-caused adverse events. A risk analysis 
can be either quantitative, which involves numerical probabilities, or 
qualitative. 

(69) Sanction--Any administrative enforcement measure 
imposed by OIG pursuant to this subchapter other than administrative 
actions defined in §371.1701 of this subchapter (relating to Admin-
istrative Actions). Sanctions include termination of Medicaid or 
other HHS contracts or agreements, mandatory exclusion, permissive 
exclusion, payment hold, recoupment of overpayments, restricted 
reimbursement, assessment of damages, penalties, and other costs, 
and recoupment of audit overpayments. 

(70) Sanctioned entity--An entity that has been convicted 
of any offense described in 42 CFR §§1001.101 - 1001.401 or has been 
terminated or excluded from participation in Medicare, Medicaid in 
Texas, or any other state or federal health care program. 

(71) Services--The types of medical assistance specified in 
§1905(a) of the Social Security Act (42 U.S.C. §1396d(a)) and other 
HHS program services authorized under federal and state statutes that 
are administered by the Commission and other HHS agencies. 

(72) SIU--A Special Investigative Unit of an MCO as de-
fined under Texas Government Code §531.113(a)(1). 

(73) Social Security Act--Legislation passed by Congress 
in 1965 that established the Medicaid program under Title XIX of the 
Act and created the Medicare program under Title XVIII of the Act. 

(74) Solicitation--Offering to pay or agreeing to accept, di-
rectly or indirectly, overtly or covertly any remuneration in cash or in 
kind to or from another for securing a patient or patronage for or from 
a person licensed, certified, or registered or enrolled as a provider or 
otherwise by a state health care regulatory or HHS agency. 

(75) State health care program--A State plan approved un-
der Title XIX, any program receiving funds under Title V or from an 
allotment to a State under such Title, any program receiving funds un-
der Subtitle I of Title XX or from an allotment to a State under Subtitle 
I of Title XX, or any State child health plan approved under Title XXI. 

(76) Substantial contractual relationship--A relationship in 
which a person has a direct or indirect business transactions with an 
entity that, in any fiscal year, amounts to more than $25,000 or 5 percent 
of the entity's total operating expenses, whichever is less. 

(77) Suspension of payments (payment hold)--An admin-
istrative sanction that withholds all or any portion of payments due a 
provider until the matter in dispute, including all investigation and legal 
proceedings, between the provider and the Commission or an operat-
ing agency or its agent(s) are resolved. This is a temporary denial of 
reimbursement under the Medicaid or other HHS program for items or 
services furnished by a specified provider. 

(78) System recoupment--Any recoupment to recover 
funds paid to a provider or other person to which they were not 
entitled, by means other than the imposition of a sanction under these 
rules. It may include any routine payment correction by an agency 
or an agency's fiscal agent to correct an overpayment that resulted 
without any alleged wrongdoing. 

(79) Terminated--Means: 

(A) with respect to a Medicaid or CHIP provider, a state 
Medicaid program or CHIP has taken an action to revoke the provider's 
billing privileges, and the provider has exhausted all applicable appeal 
rights or the timeline for appeal has expired; and 

(B) with respect to a Medicare provider, supplier, or el-
igible professional, the Medicare program has revoked the provider or 
supplier's billing privileges, and the provider has exhausted all appli-
cable appeal rights or the timeline for appeal has expired. 

(80) Terminated for cause--Termination based on allega-
tions related to fraud, program violations, integrity, or improper quality 
of care. 

(81) Title XVIII--Title XVIII (Medicare) of the Social Se-
curity Act, codified at 42 U.S.C. §§1395, et seq. 

(82) Title XIX--Title XIX (Medicaid) of the Social Secu-
rity Act, codified at 42 U.S.C. §§1396-1, et seq. 

(83) Title XX--Title XX (Social Services Block Grant) of 
the Social Security Act, codified at 42 U.S.C. §§1397, et seq. 

(84) Title XXI--Title XXI (State Children's Health Insur-
ance Program (CHIP)) of the Social Security Act, codified at 42 U.S.C. 
§§1397aa, et seq. 

(85) U.S.C.--United States Code. 

(86) Vendor hold--Any legally authorized hold or lien by 
any state or federal governmental unit against future payments to a 
person. Vendor holds may include tax liens, state or federal program 
holds, liens established by the OAG Collections Division, and State 
Comptroller voucher holds. 

(87) Waste--Practices that a reasonably prudent person 
would deem careless or that would allow inefficient use of resources, 
items, or services. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205073 
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♦ ♦ ♦ 

♦ ♦ ♦ 

Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Effective date: October 14, 2012 
Proposal publication date: August 10, 2012 
For further information, please call: (512) 424-6900 

DIVISION 2. GROUNDS FOR ENFORCEMENT 
1 TAC §§371.1651, 371.1653, 371.1655, 371.1657, 371.1659, 
371.1661, 371.1663, 371.1665, 371.1667, 371.1669 
Legal Authority 

The new sections are adopted under Texas Government Code 
§531.033, which provides the Executive Commissioner of 
HHSC with broad rulemaking authority; Human Resources 
Code §32.021 and Texas Government Code §531.021(a), 
which provide HHSC with the authority to administer the federal 
medical assistance (Medicaid) program in Texas, to administer 
Medicaid funds, and to adopt rules necessary for the proper 
and efficient operation of the Medicaid program; and Texas 
Government Code §531.021(b), which provides HHSC with the 
authority to adopt rules governing the determination of Medicaid 
reimbursements. 

The substantive requirements are generally adopted un-
der Texas Government Code §531.102. Additionally, new 
§371.1651 is authorized by Texas Government Code §411.1143 
and Texas Human Resources Code §32.0322; new §371.1653 
is authorized by Texas Government Code §531.024161; new 
§371.1655 is further supported by Texas Health and Safety 
Code §62.1561 and 42 U.S.C. §1396cc(j); new §371.1661 is 
authorized by Texas Human Resources Code §32.039; and 
new §371.1663 is authorized by Texas Government Code 
§§531.1131, 531.1132, and 531.117. 

§371.1659. Compliance with Health Care Standards. 

A person is subject to administrative actions or sanctions if the person: 

(1) engages in any negligent or abusive practice that results 
in death, injury, or substantial probability of death or injury to a recip-
ient; 

(2) fails to provide an item or service to a recipient in ac-
cordance with accepted medical community standards or standards re-
quired by statute, regulation, or contract, including statutes and stan-
dards that govern occupations; 

(3) furnishes or orders services or items for a recipient un-
der the Medicaid or other HHS program that substantially exceed a re-
cipient's needs, are not medically necessary, are not provided econom-
ically or are of a quality that fails to meet professionally recognized 
standards of health care; 

(4) is the subject of a voluntary or involuntary action taken 
by a licensing or certification agency or board, which action is based 
upon the agency or board's receipt of evidence of noncompliance with 
licensing or certification requirements; 

(5) has its license to provide health care revoked, sus-
pended, or probated by any state's licensing or certification authority, 
or surrenders a license or certification while a formal disciplinary 
proceeding is pending before any state's licensing or certification 
authority; 

(6) fails to abide by applicable statutes and standards gov-
erning providers; 

(7) fails to comply with the privacy standards of the Health 
Insurance Portability and Accountability Act (HIPAA) and regulations 
promulgated under HIPAA; 

(8) fails to timely provide notice of electronic disclosure to 
a recipient for whom the person creates or receives protected health 
information that is subject to electronic disclosure; 

(9) electronically discloses or permits the electronic disclo-
sure of a recipient's protected health information to any person without 
a separate, documented authorization from the recipient or the recip-
ient's legally authorized representative for each disclosure, unless the 
disclosure is: 

(A) to a covered entity as defined by §181.001 of the 
Health and Safety Code or to a covered entity as that term is defined by 
§602.001 of the Insurance Code for the purpose of: 

(i) treatment; 

(ii) payment; 

(iii) health care operations; or 

(iv) performing an insurance or health maintenance 
organization function as described by §602.053 of the Insurance Code; 
or 

(B) as otherwise authorized by state or federal law; or 

(10) employs any treatment modality that has been de-
clared unsafe or ineffective by the Food and Drug Administration 
(FDA), CMS, the Public Health Service (PHS), or other state or federal 
agency with regulatory authority. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205074 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Effective date: October 14, 2012 
Proposal publication date: August 10, 2012 

       For further information, please call: (512) 424-6900

DIVISION 3. ADMINISTRATIVE ACTIONS 
AND SANCTIONS 
1 TAC §§371.1701, 371.1703, 371.1705, 371.1707, 371.1709, 
371.1711, 371.1713, 371.1715, 371.1717, 371.1719 
Legal Authority 

The new sections are adopted under Texas Government Code 
§531.033, which provides the Executive Commissioner of 
HHSC with broad rulemaking authority; Human Resources 
Code §32.021 and Texas Government Code §531.021(a), 
which provide HHSC with the authority to administer the federal 
medical assistance (Medicaid) program in Texas, to administer 
Medicaid funds, and to adopt rules necessary for the proper 
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and efficient operation of the Medicaid program; and Texas 
Government Code §531.021(b), which provides HHSC with the 
authority to adopt rules governing the determination of Medicaid 
reimbursements. 

The substantive requirements are generally adopted un-
der Texas Government Code §531.102. Additionally, new 
§371.1703 is supported by Texas Human Resources Code 
§32.0322; new §371.1709 is authorized by Texas Government 
Code §411.1143 and 42 C.F.R. §455.23; and new §371.1715 is 
further authorized by Texas Human Resources Code §32.0322. 

§371.1705. Mandatory Exclusion. 

(a) OIG must exclude from participation in Titles V, XIX, XX 
and CHIP programs, as applicable, any person if it determines that the 
person: 

(1) has been excluded from participation in Medicare or 
any other federal health care programs; 

(2) is a provider whose health care license, certification, 
or other qualifying requirement to perform certain types of service is 
revoked, suspended, voluntarily surrendered, or otherwise terminated 
such that the provider is unable to legally perform their profession due 
to loss of their license, certification, or other qualifying requirement; 

(3) has been convicted of a criminal offense related to the 
delivery of an item or service under Medicare or a state health care 
program, including the performance of management or administrative 
services relating to the delivery of items or services under any such 
program; 

(4) has been convicted, under federal or state law, of a 
felony relating to fraud, theft, embezzlement, breach of fiduciary 
responsibility, or other financial misconduct: 

(A) in connection with the delivery of a health care item 
or service, including the performance of management or administrative 
services relating to the delivery of such items or services; or 

(B) with respect to any act or omission in a health care 
program (other than Medicare and a State health care program) oper-
ated by, or financed in whole or in part, by any federal, state or local 
government agency; 

(5) has been convicted, under federal or state law, of a 
felony relating to the unlawful manufacture, distribution, prescription 
or dispensing of a controlled substance, as defined under federal or 
state law. This applies to a person that: 

(A) is, or has ever been, a health care practitioner, per-
son, or supplier; 

(B) holds, or has held, a direct or indirect ownership or 
control interest (as defined in §1124(a)(3) of the Social Security Act) 
in an entity that is a health care person or supplier, or is, or has ever 
been, an officer, director, agent or managing employee (as defined in 
§1126(b) of the Social Security Act) of such an entity; or 

(C) is or has ever been, employed in any capacity in the 
health care industry; 

(6) is an MCO or other entity furnishing services under a 
waiver approved under §1915(b)(1) of the Social Security Act that has 
an affiliate relationship with a person, and that person: 

(A) has been convicted: 

(i) of an offense that is a ground for mandatory ex-
clusion under this section; 

(ii) of an offense under federal or state law consist-
ing of a misdemeanor relating to fraud, theft, embezzlement, breach of 
fiduciary responsibility, or other financial misconduct: 

(I) in connection with the delivery of a health 
care item or service; 

(II) with respect to any act or omission in a health 
care program (other than those specifically described in paragraph (1) 
of this subsection) operated by or financed in whole or in part by any 
federal, state, or local government agency; or 

(III) relating to fraud, theft, embezzlement, 
breach of fiduciary responsibility, or other financial misconduct with 
respect to any act or omission in a program (other than a health care 
program) operated by or financed in whole or in part by any federal, 
state, or local government agency; 

(iii) of an offense under federal or state law in con-
nection with the interference with or obstruction of any investigation 
related to: 

(I) an offense that is a ground for mandatory ex-
clusion under this section; or 

(II) the use of funds received, directly or indi-
rectly, from any federal health care program; 

(iv) of an offense under federal or state law for acts 
that took place after January 1, 2010, in connection with the interfer-
ence with or obstruction of any audit related to: 

(I) an offense that is a ground for mandatory ex-
clusion under this section; or 

(II) the use of funds received, directly or indi-
rectly, from any federal health care program; 

(v) has had civil money penalties or assessments im-
posed under §1128A of the Social Security Act (federal false claims); 
or 

(vi) has been excluded from participation in Medi-
care or any of the state health care programs or CHIP; and 

(B) that person: 

(i) has an ownership interest in the entity; 

(ii) is the owner of a whole or part interest in any 
mortgage, deed of trust, note or other obligation secured (in whole or 
in part) by the entity or any of the property assets thereof, in which 
whole or part interest is equal to or exceeds five (5) percent of the total 
property and assets of the entity; 

(iii) is an officer or director of the entity, if the entity 
is organized as a corporation; 

(iv) is a partner in the entity, if the entity is organized 
as a partnership; 

(v) is an agent of the entity; 

(vi) is a managing employee, that is, a person (in-
cluding a general manager, business manager, administrator, or direc-
tor) who exercises operational or managerial control over the entity or 
part thereof, or directly or indirectly conducts the day-to-day opera-
tions of the entity or part thereof; or 

(vii) was formerly described in clauses (i) - (vi) of 
this subparagraph, but is no longer so described because of a transfer 
of ownership or control interest to an immediate family member or 
a member of the person's household in anticipation of or following a 
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conviction, assessment of a civil monetary penalty, or imposition of an 
exclusion; 

(7) is an individual and has an ownership or control interest 
or a substantial contractual relationship in or is an officer or managing 
employee of a sanctioned entity, and who knew or should have known 
of an action that constituted the basis for a conviction or mandatory 
exclusion of the sanctioned entity; or 

(8) is convicted, pleads guilty or pleads nolo contendere to 
an offense arising from a fraudulent act under the Medicaid program, 
which results in injury to a person age 65 or older, a person with a 
disability, or a person younger than 18 years of age. 

(b) OIG may exclude a person without sending prior notice of 
intent to exclude in the following circumstances: 

(1) OIG determines that the person is subject to mandatory 
exclusion under subsection (a) of this section and the person may be 
placing the health and/or safety of persons receiving services under an 
HHS program at risk; or 

(2) a person who is subject to mandatory exclusion under 
subsection (a) of this section fails: 

(A) to grant immediate access to OIG or to a Requesting 
Agency upon reasonable request; 

(B) to allow OIG or a Requesting Agency to conduct 
any duties that are necessary to the performance of their official func-
tions; or 

(C) to provide to OIG or a Requesting Agency as re-
quested copies or originals of any records, documents, or other items, 
as determined necessary by OIG or the Requesting Agency. 

(c) Notice. 

(1) Except as provided in subsection (b) of this section, 
when OIG proposes to exclude any person on mandatory grounds, it 
gives written notice of its intent to exclude, which will include: 

(A) the basis for the potential exclusion; 

(B) the potential effect of the exclusion; and 

(C) whether OIG also proposes to cancel any agreement 
held by the person to be excluded. 

(2) When OIG makes a final determination to exclude a 
person on mandatory grounds or when the exclusion is based upon the 
grounds described in subsection (b) of this section, OIG issues a final 
notice of exclusion, which will include: 

(A) a description of the final exclusion; 

(B) the basis of the final exclusion; 

(C) the effect of the final exclusion; 

(D) the duration of the final exclusion; 

(E) the earliest date on which OIG will consider a re-
quest for reinstatement; 

(F) the requirements and procedures for reinstatement; 
and 

(G) a statement of the person's right to request a formal 
administrative appeal hearing regarding the exclusion. 

(d) Due process. 

(1) A person may request an informal review in accordance 
with §371.1613 of this subchapter (relating to Informal Review) after 
receipt of a notice of intent to exclude. OIG must receive the written 

request for the informal review no later than the thirtieth (30th) calendar 
day after the date the person receives the potential notice. A request for 
an informal review does not expand the time allowed to the provider to 
request an administrative hearing. 

(2) Within 30 days of receipt of the notice of potential ex-
clusion, the person receiving the notice may submit to OIG, any doc-
umentary evidence or written argument regarding whether exclusion 
is warranted and any related issues to be considered during the infor-
mal review. Submission of documentary evidence or written argument, 
however, is no guarantee that OIG will not ultimately exclude the per-
son. 

(3) A person may request an administrative appeal hearing 
in accordance with §371.1615 of this subchapter (relating to Appeals) 
after receipt of a final notice of exclusion. OIG must receive the written 
request for an appeal no later than the 15th calendar day after the date 
the person receives final notice. 

(4) If both an informal review and an administrative hear-
ing are requested after a final notice of exclusion, OIG may elect, in 
its sole discretion, to conduct an informal review. The administra-
tive hearing and all pertinent discovery, prehearing conferences, and 
all other issues and activities regarding the administrative hearing will 
be abated until all informal review discussions have concluded without 
settlement or resolution of the issues. 

(5) When the exclusion is based on the existence of a crimi-
nal conviction, a civil fraud finding, a civil judgment imposing liability 
by federal, state, or local court, a determination by another government 
agency or board, any other prior determination, or provisions within a 
settlement agreement, the basis for the underlying determination is not 
reviewable and the individual or entity may not collaterally attack the 
underlying determination, either on substantive or procedural grounds, 
in an administrative appeal. 

(e) Scope and effect of exclusion. 

(1) The period of exclusion begins on the effective date. 
An exclusion becomes effective on the following: 

(A) the date the person's health care services or items 
became ineligible for federal financial participation as described in sub-
section (a)(1) of this section; 

(B) the effective date the person lost their license, cer-
tification, or other qualifying requirement as described in subsection 
(a)(2) of this section; 

(C) the date of the criminal judgment of conviction as 
described in subsection (a)(3) - (5) and (8) of this section; 

(D) the date of the criminal judgment of conviction, or 
effective date of the assessment of civil monetary penalties or exclusion 
as described in subsection (a)(6) of this section; 

(E) the effective date of final determination of liability 
pursuant to Texas Human Resources Code §32.039(c) as described in 
subsection (a)(8) of this section; 

(F) the date reflected on the final notice of exclusion if 
the exclusion is based on a health or safety risk as described in subsec-
tion (b)(1) of this section; 

(G) the date of the original request for records if the ex-
clusion is based on failure to provide access as described in subsection 
(b)(2) of this section; 

(H) unless otherwise provided, twenty (20) days after 
the person's receipt of the final notice of exclusion if the provider does 
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not timely file a written request for an appeal that satisfies the require-
ments of §371.1615 of this subchapter; or 

(I) if the person timely filed a written request for appeal, 
the date the hearing officer's or administrative law judge's decision to 
uphold the exclusion becomes final; however, if the administrative law 
judge upholds an exclusion, the effective date will be made retroactive 
to the applicable effective date described in this paragraph. 

(2) An exclusion remains in effect for the period indicated 
in the final notice of exclusion. The person is not eligible to apply for 
reinstatement or reenrollment as a provider until the exclusion period 
has elapsed. The minimum length of exclusion is determined as fol-
lows: 

(A) The minimum length of exclusion is the federally 
mandated exclusion period plus one additional year if the exclusion is 
based upon a conviction as described in subsection (a)(3), (4), or (5) of 
this section. 

(B) An MCO will be excluded for the same period as 
the related person was excluded, as described in subsection (a)(6) of 
this section. 

(C) An individual will be excluded for the same period 
as the sanctioned entity in which the individual held an ownership, con-
trol interest, or substantial contractual relationship as described in sub-
section (a)(7) of this section. 

(D) The exclusion is effective for ten years if the exclu-
sion is based upon an assessment of civil monetary penalties pursuant 
to Texas Human Resources Code §32.039(c) arising out of injury to a 
person who is 65 years of age or older, a person with a disability, or a 
person under 18 years of age as described in subsection (a)(8) of this 
section. 

(E) The exclusion is effective for three years if the ex-
clusion is based upon an assessment of civil monetary penalties pur-
suant to Texas Human Resources Code §32.039(c). 

(F) The exclusion is permanent if the exclusion is based 
upon a criminal conviction for committing a fraudulent act under the 
Medicaid program that results in injury to a person who is 65 years of 
age or older, a person with a disability, or a person under 18 years of 
age as described in subsection (a)(8) of this section. 

(G) Unless otherwise provided, the length of exclusion 
will be determined by OIG in its discretion. OIG will consider the 
factors enumerated in §371.1603(f)(1) of this subchapter (relating to 
Legal Basis and Scope) in determining the length of exclusion. 

(3) Unless a person is first reinstated and then re-enrolled 
as a provider in the Texas Medicaid program, no payment will be made 
by the Medicaid program for any item or service furnished or requested 
by an excluded person on or after the effective date of exclusion. 

(4) An excluded person is prohibited from: 

(A) personally or through a clinic, group, corporation, 
or other association or entity, billing or otherwise requesting or receiv-
ing payment for any Title V, VIII, XIX, XX, or CHIP program for items 
or services provided on or after the effective date of the exclusion; 

(B) providing any service under the Medicaid program, 
whether or not the excluded person directly requests Medicaid program 
payment for such services; 

(C) assessing care or ordering or prescribing services, 
directly or indirectly, to Title V, XIX, XX, or CHIP recipients after the 
effective date of the person's exclusion; and 

(D) accepting employment by any person whose rev-
enue stream includes funds from a Title V, VIII, XIX, XX, or CHIP 
program. 

(5) If, after the effective date of an exclusion, an excluded 
person submits or causes to be submitted claims for services or items 
furnished within the period of exclusion, the person may be subject to 
civil monetary penalty liability under §1128A(a)(1)(D), and criminal 
liability under §1128B(a)(3) of the Social Security Act in addition to 
sanctions or penalties by OIG. 

(6) In accordance with federal and state requirements, 
when OIG excludes a person, OIG may notify each state agency 
administering or supervising the applicable state health care program, 
as well as the appropriate state or local authority or agency responsible 
for licensing or certifying the person excluded. If issued, notification 
will include: 

(A) the facts, circumstances, and period of exclusion; 

(B) a request that appropriate investigations be made 
and any necessary sanctions or disciplinary actions be imposed in ac-
cordance with applicable law and policy; and 

(C) a request that the state or local authority or agency 
fully and timely inform the OIG with respect to any actions taken in 
response to the OIG's request. 

(7) OIG notifies the public of all persons excluded. 

(8) A person who has been excluded from the Texas Medic-
aid or CHIP program will be excluded from the Medicaid and/or CHIP 
program in every other state and from the Medicare program pursuant 
to each program's applicable state or federal authority. When exclu-
sion from the Texas Medicaid and/or CHIP program is based on the 
person's exclusion from Medicare, or from another state's Medicaid or 
CHIP program, the prohibitions enumerated in paragraph (4) of this 
subsection may apply. 

§371.1707. Permissive Exclusion. 
(a) OIG may exclude from participation in Titles V, VIII, XIX, 

XX, or CHIP programs any person if it determines that the person: 

(1) commits a program violation; 

(2) is affiliated with a person who commits a program vio-
lation; 

(3) commits an act for which damages, penalties, or liabil-
ity could be or are assessed by OIG; 

(4) is a person not enrolled as a provider whose health care 
license, certification, or other qualifying requirement to perform cer-
tain types of service is revoked, suspended, voluntarily surrendered, 
or otherwise terminated such that the provider is unable to legally per-
form their profession due to loss of their license, certification, or other 
qualifying requirement; 

(5) could be excluded for any reason for which the Secre-
tary of the U.S. Department of Health and Human Services, its Office 
of Inspector General, or its agents could exclude such person under 42 
U.S.C. §1320a-7(b) or 42 CFR Parts 1001 or 1003; 

(6) is found liable for any violation under subsection (c) 
of Human Resources Code §32.039 that resulted in injury to a person 
who is 65 years of age or older, a person with a disability, or a person 
younger than 18 years of age; 

(7) is found liable for any violation under subsection (c) of 
Human Resources Code §32.039 that did not result in injury to a person 
65 years of age or older, a person with a disability, or a person younger 
than 18 years of age; or 
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(8) has been excluded from participation in Medicare or 
any other federal health care programs. 

(b) OIG may exclude a person without sending prior notice of 
intent to exclude in the following circumstances: 

(1) OIG determines that the person is or may be placing the 
health and/or safety of persons receiving services under a HHS program 
at risk; 

(2) a person fails: 

(A) to grant immediate access to OIG or to a Requesting 
Agency upon reasonable request; 

(B) to allow OIG or a Requesting Agency to conduct 
any duties that are necessary to the performance of their official func-
tions; or 

(C) to provide to OIG or a Requesting Agency as re-
quested copies or originals of any records, documents, or other items, 
as determined necessary by OIG or the Requesting Agency; 

(3) the person engages in acts that violate 42 CFR 
§1001.1401 (hospital's failure to comply with corrective action plan 
required by the Centers for Medicare and Medicaid Services); 

(4) the person engages in acts that violate 42 CFR 
§1001.1501 (default on health education loan or scholarship obliga-
tions); 

(5) the person engages in acts that violate 42 CFR 
§1001.901 (false or improper claims); 

(6) the person engages in acts that violate 42 CFR 
§1001.951 (fraud and kickbacks and other prohibited activities); 

(7) the person engages in acts that violate 42 CFR 
§1001.1601 (violations of the limitations on physician charges); 

(8) the person engages in acts that violate 42 CFR 
§1001.1701 (billing for services of assistant at surgery during cataract 
operations); or 

(9) the person has been excluded from the Medicaid pro-
gram and obtains a new provider number without first completing the 
reinstatement and re-enrollment process as required by §371.1719 of 
this division (relating to Recoupment of Overpayments Identified by 
Audit). 

(c) Notice. 

(1) Except as provided in subsection (b) of this section, 
OIG will issue a notice of intent to exclude when it proposes to exclude 
any person on permissive grounds. The notice of intent to exclude will 
include: 

(A) the basis for the potential exclusion; 

(B) the potential effect of the exclusion; and 

(C) whether OIG also proposes to cancel any agreement 
held by the person to be excluded. 

(2) When OIG makes a final determination to exclude the 
person or when the exclusion is based upon the grounds enumerated in 
subsection (b) of this section, OIG issues a final notice of exclusion, 
which will state: 

(A) a description of the final exclusion; 

(B) the basis of the final exclusion; 

(C) the effect of the final exclusion; 

(D) the duration of the final exclusion; 

(E) the earliest date on which OIG will consider a re-
quest for reinstatement; 

(F) the requirements and procedures for reinstatement; 

(G) whether OIG will also cancel any agreement held 
by the person to be excluded; and 

(H) a statement of the person's right to request a formal 
administrative appeal hearing regarding the exclusion. 

(d) Due process. 

(1) A person may request an informal review in accordance 
with §371.1613 of this subchapter (relating to Informal Review) after 
receipt of a notice of intent to exclude. OIG must receive the written 
request for the informal review no later than the thirtieth (30th) calen-
dar day after the date the person receives the notice. A request for an 
informal review does not expand the time allowed to the provider to 
request an administrative hearing. 

(2) Within 30 days of receipt of the notice of intent to ex-
clude, the person receiving the notice may submit to OIG, any doc-
umentary evidence or written argument regarding whether exclusion 
is warranted and any related issues to be considered during the infor-
mal review. Submission of documentary evidence or written argument, 
however, is no guarantee that OIG will not ultimately exclude the per-
son. 

(3) A person may request an administrative appeal hearing 
in accordance with §371.1615 of this subchapter (relating to Appeals) 
after receipt of a final notice of exclusion. OIG must receive the written 
request for an appeal no later than the 15th calendar day after the date 
the person receives final notice. 

(4) If both an informal review and an administrative hear-
ing are requested after a final notice of exclusion, OIG may elect, in 
its sole discretion, to conduct an informal review. The administra-
tive hearing and all pertinent discovery, prehearing conferences, and 
all other issues and activities regarding the administrative hearing will 
be abated until all informal review discussions have concluded without 
settlement or resolution of the issues. 

(e) Scope and effect of exclusion. 

(1) The period of exclusion begins on the effective date. 
An exclusion becomes effective on the following: 

(A) the date reflected on the final notice of exclusion if 
the exclusion is based on a health or safety risk as described in subsec-
tion (b)(1) of this section; 

(B) the date of the original request for records if the ex-
clusion is based on failure to provide access as described in subsection 
(b)(2) of this section; 

(C) unless otherwise provided, 30 days after the per-
son's receipt of the final notice of exclusion if the provider does not 
timely file a written request for an appeal that satisfies the requirements 
of §371.1615 of this subchapter; or 

(D) if the person timely filed a written request for ap-
peal, the date the hearing officer or administrative law judge upholds 
the decision to exclude; however, if the administrative law judge up-
holds an exclusion based upon subsection (b)(1) of this section, the 
effective date will be made retroactive to the date of the final notice, 
and if the judge upholds an exclusion based upon subsection (b)(2) of 
this section, the effective date will be made retroactive to the date of 
the original request for records. 

(2) An exclusion remains in effect for the period indicated 
in the final notice of exclusion. The person is not eligible to apply for 
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reinstatement or re-enrollment as a provider until the exclusion period 
has elapsed. 

(3) Unless a person is first reinstated and then re-enrolled 
as a provider in the Texas Medicaid program, no payment will be made 
by the Medicaid program for any item or service furnished or requested 
by an excluded person on or after the effective date of exclusion. 

(4) An excluded person is prohibited from: 

(A) personally or through a clinic, group, corporation, 
or other association or entity, billing or otherwise requesting or receiv-
ing payment from any Title V, VIII, XIX, XX, or CHIP programs for 
items or services provided on or after the effective date of the exclu-
sion; 

(B) providing any service pursuant to the Medicaid pro-
gram, whether or not the excluded person directly requests Medicaid 
program payment for such services; 

(C) assessing care or ordering or prescribing services, 
directly or indirectly, to Title V, XIX, XX or CHIP recipients after the 
effective date of the person's exclusion; and 

(D) accepting employment by any person whose rev-
enue stream includes funds from a Title V, VIII, XIX, XX, or CHIP 
program. 

(5) If, after the effective date of an exclusion, an excluded 
person submits or causes to be submitted claims for services or items 
furnished within the period of exclusion, the person may be subject to 
civil monetary penalty liability under §1128A(a)(1)(D) and criminal 
liability under §1128B(a)(3) of the Social Security Act in addition to 
sanctions or penalties by OIG. 

(6) In accordance with federal and state requirements, 
when OIG excludes a person, OIG may notify each state agency 
administering or supervising the applicable state health care program, 
as well as the appropriate state or local authority or agency responsible 
for licensing or certifying the person excluded. If issued, notification 
will include: 

(A) the facts, circumstances, and period of exclusion; 

(B) a request that appropriate investigations be made 
and any necessary sanctions or disciplinary actions be imposed in ac-
cordance with applicable law and policy; and 

(C) a request that the state or local authority or agency 
fully and timely inform the OIG with respect to any actions taken in 
response to the OIG's request. 

(7) OIG notifies the public of all persons excluded. 

(8) A person who has been excluded from the Texas Medic-
aid or CHIP program will be excluded from the Texas Medicaid and/or 
CHIP program in every other state and from the Medicare program 
pursuant to each program's applicable state or federal authority. When 
exclusion from the Texas Medicaid and/or CHIP program is based on 
the person's exclusion from Medicare, or from another state's Medicaid 
or CHIP program, the prohibitions enumerated in paragraph (4) of this 
subsection may apply. 

§371.1709. Payment Hold. 
(a) OIG may impose a payment hold against any person if it 

determines that the person committed an act for which a person is sub-
ject to administrative actions or sanctions, including the following: 

(1) is subject to a suspension of payments by the U.S. De-
partment of Health and Human Services for Medicare violations; 

(2) commits a program violation; 

(3) is affiliated with a person who commits a program vio-
lation; or 

(4) for any other reason provided by statute or regulation. 

(b) OIG imposes a payment hold against a person: 

(1) to compel the production records or documents when a 
request made by a Requesting Agency is refused; 

(2) when requested by the state's Medicaid Fraud Control 
Unit; or 

(3) upon receipt of reliable evidence that verifies a credible 
allegation of fraud. 

(c) Notice. 

(1) Unless OIG receives a request from a law enforcement 
agency to temporarily withhold notice to a person of payment hold, 
OIG provides written notice of a payment hold no later than the fifth 
(5th) business day after the date the payment hold is imposed. A law 
enforcement agency may request a delay in sending notice for up to 30 
days. The request may be renewed up to twice and in no event may 
exceed 90 days. 

(2) Notice of payment hold includes: 

(A) a description of the hold; 

(B) the basis for the hold; 

(C) the effect of the hold; 

(D) the duration of the hold; and 

(E) a statement of the person's right to request an infor-
mal review or an expedited administrative appeal hearing regarding the 
imposition of the payment hold. 

(3) If the payment hold is based on reliable evidence that 
verifies a credible allegation of fraud, written notice will also: 

(A) state that the payments are being suspended accord-
ing to 42 CFR §455.23; 

(B) state the general allegations as to why the payment 
hold has been imposed; 

(C) state that the hold is for a temporary period and will 
be lifted after either: 

(i) OIG or a prosecuting authority determines that 
there is insufficient evidence of fraud by the person; or 

(ii) legal proceedings related to the person's alleged 
fraud are completed; 

(D) specify the types of Medicaid claims or business 
units to which the payment suspension is effective; and 

(E) inform the provider of the right to submit written 
evidence for consideration by the agency. 

(d) Due process. 

(1) A person may request an expedited informal review af-
ter receipt of a notice of payment hold in accordance with §371.1613(e) 
of this subchapter (relating to Informal Review). OIG must receive the 
written request for the informal review no later than the tenth calendar 
day after the date the person receives the notice. A request for an infor-
mal review does not expand the time allowed to the provider to request 
an administrative hearing. 

(2) Within ten days of receipt of the notice of payment hold, 
the person receiving the notice may submit to OIG any documentary 
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evidence or written argument regarding whether payment hold is war-
ranted and any related issues to be considered during the informal re-
view. Submission of documentary evidence or written argument, how-
ever, is no guarantee that OIG will not ultimately maintain imposition 
of the hold. 

(3) A person may request an expedited administrative ap-
peal hearing after receipt of a notice of payment hold in accordance 
with §371.1615(d) of this subchapter (relating to Appeals). OIG must 
receive the written request for an appeal no later than the tenth calendar 
day after the date the person receives the notice. 

(4) If both an informal review and an administrative hear-
ing are requested, the administrative hearing and all pertinent discov-
ery, prehearing conferences, and all other issues and activities regard-
ing the administrative hearing will be abated until all informal review 
discussions have concluded without settlement or resolution of the is-
sues. 

(e) Scope and effect of payment hold. 

(1) Once a person is placed on payment hold, payment of 
Medicaid or other HHS program claims for specific procedures or ser-
vices and any other payments to the person from an HHS agency will 
be limited or denied. 

(2) After a payment hold is terminated for any reason, OIG 
may retain the funds accumulated during the payment hold to offset 
any overpayment, criminal restitution, penalty or other assessment, or 
agreed-upon amount that may result from ongoing investigation of the 
person, including any payment amount accepted by the prosecuting 
authorities made in lieu of a prosecution to reimburse the Medicaid 
or other HHS program. 

(3) The payment hold may be terminated or partially lifted 
upon the following events: 

(A) OIG or a prosecuting authority determines that 
there is insufficient evidence of fraud by the person if the hold is based 
upon an allegation of fraud; 

(B) legal proceedings related to the person's alleged 
fraud are completed if the hold is based upon an allegation of fraud; 

(C) the Medicaid Fraud Control Unit asks OIG to lift 
the hold if the hold is based upon the Unit's request; 

(D) the duration of the hold expires if the hold was im-
posed for a specific, limited time; 

(E) OIG and the person have agreed to lift the hold in 
whole or in part during an informal resolution; 

(F) OIG determines in its sole discretion that there is 
insufficient evidentiary or legal basis for maintaining the hold; 

(G) OIG determines in its sole discretion that it is in the 
best interests of the Medicaid program to lift the hold; 

(H) OIG determines that a payment hold would ad-
versely affect clients' access to care; 

(I) an administrative law judge or judge of any court of 
competent jurisdiction orders OIG to lift the hold in whole or in part; 
or 

(J) all proceedings against the provider, including any 
appeals and judicial review, have been exhausted and all overpayments 
and other reimbursements are satisfied. 

§371.1715. Damages and Penalties. 
(a) Application. OIG may assess administrative damages, 

penalties, or both against any person if it determines that the person 

committed an act for which a person is subject to administrative 
actions or sanctions, including the following: 

(1) presents or causes to be presented to OIG or its fiscal 
agent, a claim that contains a statement or representation the person 
knows or should know to be false; 

(2) commits an act of self-dealing in violation of §371.1669 
of this subchapter (relating to Self-Dealing); 

(3) commits a managed care violation prohibited by 
§371.1663 of this subchapter (relating to Managed Care); 

(4) fails to maintain adequate documentation to support a 
claim for payment in accordance with the requirements specified by 
rule or policy of Medicaid or Texas Medicaid Managed Care program 
policy; or 

(5) engages in any other conduct that OIG has defined as a 
program violation. 

(b) Exceptions. 

(1) Unless the provider submitted information to OIG for 
use in preparing a voucher that the provider knew or should have known 
was false or failed to correct information that the provider knew or 
should have known was false when provided an opportunity to do so, 
this section does not apply to a claim based on the voucher if OIG 
calculated and printed the amount of the claim on the voucher and then 
submitted the voucher to the provider for the provider's signature. 

(2) Subsection (a)(2) of this section does not prohibit a per-
son from engaging in generally accepted business practices, including: 

(A) conducting a marketing campaign; 

(B) providing token items of minimal value that adver-
tise the person's trade name; 

(C) providing complimentary refreshments at an infor-
mational meeting promoting the person's goods or services; 

(D) providing a value-added service if the person is an 
MCO; or 

(E) other conduct specifically authorized by law, in-
cluding conduct authorized by federal safe harbor regulations (42 CFR 
§1001.952). 

(c) Notice. 

(1) Notice of preliminary report. If after an examination 
of the facts OIG determines by prima facie evidence that a person 
commits a violation that subjects the person to assessment of damages 
or penalties, OIG may issue a preliminary report stating the facts on 
which it based its conclusion, its proposal that administrative damages 
or penalty under this section be imposed, and stating the amount of the 
proposed damages or penalty. OIG will issue notice of the preliminary 
report to the person subject to the assessment. 

(2) Content of the notice of preliminary report. The notice 
of preliminary report will include: 

(A) a brief summary of the facts forming the basis for 
the assessment; 

(B) a statement of the amount of the proposed damages 
or penalty; and 

(C) a statement of the person's right to an informal re-
view of the alleged violation, the amount of the damages or penalty, or 
both the alleged violation and the amount of the damages or penalty. 
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(3) Notice of final assessment. The notice of final assess-
ment of damages or penalty includes: 

(A) a brief summary of the facts forming the basis for 
the assessment; 

(B) a statement of the amount of the damages or 
penalty; 

(C) a statement of the effect of the assessment; and 

(D) a statement of the person's right to an appeal of the 
alleged violation, the amount of the damages or penalty, or both the 
alleged violation and the amount of the damages or penalty. 

(d) Due process. 

(1) A person may request an informal review in accordance 
with §371.1613 of this subchapter (relating to Informal Review) after 
receipt of a notice of preliminary report. OIG must receive the written 
request for the informal review no later than the thirtieth (30th) calendar 
day after the date the person receives notice of preliminary report. A 
request for an informal review does not expand the time allowed to the 
provider to request an administrative hearing. 

(2) Within 30 days of receipt of the notice of preliminary 
report, the person receiving the notice may submit to OIG any docu-
mentary evidence or written argument regarding whether damages or 
penalties are warranted and any related issues to be considered during 
the informal review. Submission of documentary evidence or written 
argument, however, is no guarantee that OIG will not assess damages 
or penalties. 

(3) A person may request an administrative appeal hearing 
in accordance with §371.1615 of this subchapter (relating to Appeals) 
after receipt of a notice of final assessment. OIG must receive the writ-
ten request for an appeal no later than the 15th calendar day after the 
date the person receives the notice of final assessment. 

(4) If both an informal review and an administrative hear-
ing are requested after a notice of final assessment, OIG may elect, in 
its sole discretion, to conduct another informal review. The adminis-
trative hearing and all pertinent discovery, prehearing conferences, and 
all other issues and activities regarding the administrative hearing will 
be abated until all informal review discussions have concluded without 
settlement or resolution of the issues. 

(e) Scope and effect of assessment of damages and penalties. 

(1) A person who violates subsection (a)(1) - (3) of this 
section is liable for: 

(A) damages equal to the amount paid, if any, as a result 
of the violation and interest on that amount determined at the rate pro-
vided by law for legal judgments and accruing from the date on which 
the payment was made; plus 

(B) an administrative penalty of an amount not to ex-
ceed twice the amount paid, if any, as a result of the violation, plus: 

(i) an administrative penalty of an amount not less 
than $5,500 or more than $15,000 for each violation that results in in-
jury to a person who is 65 years of age or older, a person with a dis-
ability, or a person younger than 18 years of age; or 

(ii) an administrative penalty of an amount not more 
than $11,000 for each violation that does not result in injury to a person 
who is 65 years of age or older, a person with a disability, or a person 
younger than 18 years of age. 

(2) A person who violates subsection (a)(4) or (a)(5) of this 
section is liable for: 

(A) the amount paid in response to the claim for pay-
ment; or 

(B) the payment of an administrative penalty in an 
amount not to exceed $500 for each violation, as determined by OIG. 

(3) Additionally, a person against whom damages or penal-
ties have been assessed may be responsible for OIG's and other HHS 
program's costs related to the investigation that resulted in the assess-
ment and the costs of any administrative hearing arising out of the as-
sessment. 

(4) In determining the amount of administrative damages 
or penalties to be assessed, OIG considers: 

(A) the seriousness of the violation; 

(B) whether the person had previously committed a vi-
olation; and 

(C) the amount necessary to deter the person from com-
mitting future violations. 

(5) The assessment of damages or penalty will become fi-
nal as provided in §371.1617(a) of this subchapter (relating to Finality 
and Collections). 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205075 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Effective date: October 14, 2012 
Proposal publication date: August 10, 2012 
For further information, please call: (512) 424-6900 

TITLE 4. AGRICULTURE 

PART 2. TEXAS ANIMAL HEALTH 
COMMISSION 

CHAPTER 40. CHRONIC WASTING DISEASE 
4 TAC §40.6 
The Texas Animal Health Commission (Commission) adopts 
new §40.6, concerning CWD Movement Restriction Zone, with 
changes to the proposed text as published in the July 6, 2012, 
issue of the Texas Register (37 TexReg 5061) and will be 
republished. 

The new section will create a Chronic Wasting Disease (CWD) 
movement restriction zone(s) in the Trans Pecos Region. 

There is a task force comprised of members of affected deer 
and exotic livestock associations, private veterinary practition-
ers, and wildlife biologists who assisted the Texas Parks and 
Wildlife Department (TPWD) and Commission staff in the devel-
opment of a CWD response plan upon detection of the disease 
in mule deer harvested in New Mexico within 1-2 miles of the 
Texas border. They recently met and provided both agencies 
with recommendations on a strategy to address the risk of expo-
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sure of CWD to susceptible species in Texas. The recommen-
dations follow the creation of CWD movement restriction zone(s) 
with restrictions put in place to protect against the exposure and 
spread of CWD from New Mexico. These recommendations are 
being taken in a coordinated effort by both TPWD and the Com-
mission. 

It was recently disclosed that through CWD sampling efforts of 
New Mexico Game and Fish personnel that CWD has been de-
tected in mule deer in the southern Sacramento Mountains and 
northern Hueco Mountains, in southern New Mexico. While sam-
ple sizes are very small, it seems that the CWD prevalence may 
be quite high in that location. Several of the animals sampled 
were located in close proximity to the Texas border. This is signif-
icant for the state of Texas, considering basic biology and move-
ment patterns of susceptible species located there, such as mule 
deer and elk, indicate that the animals may be moving back and 
forth between Texas and New Mexico. 

Prions are found ubiquitously throughout the body of an infected 
animal and can be shed onto soil, where they may remain viable 
and able to infect other susceptible animals for many years. Sus-
pected additional susceptible species, besides mule deer, white 
tail deer and elk, include red deer and Sika deer. There is still 
no evidence that humans or domestic livestock can be infected 
with CWD. 

Deer populations in other states where CWD prevalence ex-
ceeds 40% have experienced significant (>45%) population de-
clines. As the prevalence rates increase and geographic distri-
bution has expanded in other states, hunters are more likely to 
alter hunting behaviors which may include avoiding areas with 
high CWD prevalence. This could have an adverse economic 
impact on local communities dependent on hunting revenue and 
could affect TPWD efforts to manage cervid populations through 
hunter harvest. 

Considering the seemingly high CWD prevalence rate in the 
Sacramento and Hueco Mountains of New Mexico, CWD may 
be well established in the population and in the environment in 
Texas at this time. The current area of concern was delineated 
as all land west of the Pecos River and IH 20, and north of IH 10 
to Ft. Hancock, and all land west and north of Ft. Hancock, and 
the Containment Zone (CZ) was delineated as all land west of 
HWY 62-180 and HWY 54, and north of IH 10 to Ft. Hancock, 
and all land west and north of Ft. Hancock. Data regarding 
mule deer population parameters and mule deer movements, 
knowledge on elk movements, and the geography and habitat 
types of the area were considered in the delineation of these 
zones. 

The Commission received four comments regarding adoption of 
the new rule, but there is no change to the rule in response to 
the comments. 

Two of the commenters told us to "trust experts like Dr. Dan 
McBride and your advisory committee that was already prepared 
for this issue. We must at all cost protect the whitetail herd in the 
dense areas of the Texas Hill Country where any outbreak could 
lead to panic and economic collapse of these communities where 
hunting dollars are vital to these communities." The Commission 
appreciates the support of the task force. Another comment in-
dicated that "it will be tough to contain free ranging deer since 
they range many miles during breeding season." The Commis-
sion agrees that is a tough aspect to fully control the spread of 
the disease, but the zones were sized in order to take that into 
account. Lastly, a comment indicated that "in light of the Chronic 

Wasting Disease (CWD) epidemic, which has jumped the border 
from New Mexico into Texas, Texas ought to reevaluate its enthu-
siasm for land spreading sewage sludge bio solids on farm land, 
grazing ranges, hay fields and dairy pastures where livestock 
and deer ingest dirt and sludge with their fodder." The Commis-
sion has no jurisdiction over that issue and that is not something 
addressed in this rule. 

STATUTORY AUTHORITY 

The new rule is adopted under the following statutory authority as 
found in Chapter 161 of the Texas Agriculture Code. The Com-
mission is vested by statute, §161.041(a), with the requirement 
to protect all livestock, domestic animals, and domestic fowl from 
disease. The Commission is authorized, by §161.041(b), to act 
to eradicate or control any disease or agent of transmission for 
any disease that affects livestock. If the Commission determines 
that a disease listed in §161.041 of this code or an agent of trans-
mission of one of those diseases exists in a place in this state 
among livestock, or that livestock are exposed to one of those 
diseases or an agent of transmission of one of those diseases, 
the Commission shall establish a quarantine on the affected an-
imals or on the affected place. That is found in §161.061. 

Section 161.054 provides that as a control measure, the Com-
mission by rule may regulate the movement of animals, including 
feral swine. The Commission may restrict the intrastate move-
ment of animals, including feral swine, even though the move-
ment of the animals is unrestricted in interstate or international 
commerce. The Commission by rule may prohibit or regulate the 
movement of animals, into a quarantined herd, premise, or area. 
In §161.048, a person is presumed to control the animal if the 
person is the owner or lessee of the pen, pasture, or other place 
in which the animal is located and has control of that place; or ex-
ercises care or control over the animal. That is under §161.002. 

Section 161.0541, entitled "Elk Disease Surveillance Program", 
provides that the Commission by rule may establish a disease 
surveillance program for elk. Section 161.007 provides that if 
a veterinarian employed by the Commission determines that a 
communicable disease exists among livestock, domestic ani-
mals, or domestic fowl or on certain premises or that livestock, 
domestic animals, or domestic fowl have been exposed to the 
agency of transmission of a communicable disease, the expo-
sure or infection is considered to continue until the Commission 
determines that the exposure or infection has been eradicated 
through methods prescribed by rule of the Commission. Section 
161.005 provides that the Commission may authorize the Exec-
utive Director or another employee to sign written instruments 
on behalf of the Commission. A written instrument, including a 
quarantine or written notice, signed under that authority has the 
same force and effect as if signed by the entire Commission. 

§40.6. CWD Movement Restriction Zone. 

(a) Definitions: 

(1) Containment Zone (CZ)--A geographic area which 
would include a known affected (quarantined) area or area within 
Texas where there is a high risk of CWD existing. 

(2) High Risk Zone (HRZ)--Area which serves as a buffer 
(surveillance) zone separating the Containment Zone from the rest of 
Texas. 

(3) Susceptible Species--All white-tailed deer, black-tailed 
deer, mule deer, elk, or other cervid species determined to be suscepti-
ble to Chronic Wasting Disease (CWD), which means an animal of that 
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species has had a diagnosis of CWD confirmed by means of an official 
test conducted by a laboratory approved by USDA-APHIS. 

(4) Unnatural Movement--Any artificially induced move-
ment of a live susceptible species or the carcass of a susceptible species. 

(b) Declaration of Area Restricted for CWD. CWD has been 
detected in mule deer and/or elk in the southern Sacramento Moun-
tains and northern Hueco Mountains of Southern New Mexico, which 
creates the high risk that there are susceptible species for CWD that 
have been exposed or infected to CWD within the state. Considering 
the seemingly high CWD prevalence rate in the Sacramento and Hueco 
Mountains of New Mexico, CWD may be well established in the popu-
lation and in the environment in Texas at this time. The current area of 
much concern was delineated as all land west of the Pecos River and 
Interstate Highway (IH) 20, and north of IH 10 to Ft. Hancock, and 
all land west and north of Ft. Hancock and the CZ was delineated as 
all land west of HWY 62-180 and HWY 54, and north of IH 10 to Ft. 
Hancock, and all land west and north of Ft. Hancock. Data regarding 
mule deer population parameters, movement patterns of mule deer and 
elk in the area, and the geography and habitat of the area were consid-
ered in the delineation of these zones. 

(c) Zone Boundaries: 

(1) The CZ is defined as follows: beginning in Culberson 
County where State Highway 62-180 enters from New Mexico and 
thence in a southwesterly direction to the intersection with State High-
way 54 and thence following that in a southwesterly direction to the 
intersection with IH 20 and thence following it in a westerly direction 
until Ft. Hancock to State Highway 20 and thence following it a west-
erly direction to Farm Road 1088 (east of Ft. Hancock), and thence 
following it in a southerly direction to the Rio Grande River to where 
it enters the state of New Mexico. 

(2) The HRZ is defined as follows: beginning in Reeves 
County where the Pecos River enters from New Mexico and meanders 
in a southeasterly direction as the boundary between Reeves County 
and Loving and Ward Counties to the intersection with IH 20 and 
thence following it in a westerly direction until the intersection with 
State Highway 54 and thence following it in a northwesterly direction 
until the intersection with State Highway 62-180 and thence in a 
northeasterly direction to the border with the state of New Mexico and 
Culberson County. 

(d) Restrictions: 

(1) Prohibition of Unnatural Movement of Non-Captive 
Susceptible Species: 

(A) No susceptible species may be trapped and trans-
ported from within the HRZ or the CZ to another location. No suscep-
tible species may be released within the HRZ or the CZ without par-
ticipating in a monitored herd program in accordance with the require-
ments of §40.3 of this chapter (relating to Herd Status Plans for Cervi-
dae) and having a herd with Level "C" status of five years or higher as 
established through §40.3(4)(C) of this chapter or for species under the 
authority of Texas Parks and Wildlife in accordance with their applica-
ble requirements. 

(B) No part of a carcass of a susceptible species, either 
killed or found dead, within the HRZ or CZ may be removed from the 
HRZ or CZ unless a testable CWD sample from the carcass is collected 
by or provided to the Commission or TPWD with appropriate contact 
information provided by the submitter. 

(2) CWD monitored status within the CZ: 

(A) Previously Established CWD Monitored Facilities 
within the CZ. Movement of susceptible species will only be allowed 

for animals from previously established facilities within the CZ that 
have obtained a five-year status while in the CZ in accordance with the 
requirements of §40.3 of this chapter and having a herd with Level "C" 
status of five years or higher as established through §40.3(4)(C) of this 
chapter or for species under the authority of Texas Parks and Wildlife 
in accordance with their applicable requirements. 

(B) Newly Established CWD Monitored Facilities 
within the CZ. Susceptible species moving into newly established 
facilities within the CZ will have their status reset at zero and must be 
held within the facility until it has received five-year status in accor-
dance with the requirements of §40.3 of this chapter and having a herd 
with Level "C" status of five years or higher as established through 
§40.3(4)(C) of this chapter or for species under the authority of Texas 
Parks and Wildlife in accordance with their applicable requirements. 

(3) CWD monitored status within the HRZ: 

(A) Previously Established CWD Monitored Facilities 
within the HRZ. Movement of susceptible species from previously es-
tablished facilities within the HRZ is only for animals that have ob-
tained a five-year status in accordance with the requirements of §40.3 
of this chapter and having a herd with Level "C" status of five years or 
higher as established through §40.3(4)(C) of this chapter or for species 
under the authority of Texas Parks and Wildlife in accordance with their 
applicable requirements. 

(B) Newly Established CWD Monitored Facilities 
within the HRZ. Susceptible species moving into newly established 
facilities within the HRZ will have their status reset to zero, and 
movement will be restricted until the facility has gained five-year 
status in accordance with the requirements of §40.3 of this chapter 
and having a herd with Level "C" status of five years or higher as 
established through §40.3(4)(C) of this chapter or for species under 
the authority of Texas Parks and Wildlife in accordance with their 
applicable requirements. 

(e) The Executive Director may authorize movement. If 
movement is necessary or desirable to promote the objectives of this 
chapter and/or to minimize the economic impact of the restricted 
susceptible species without endangering those objectives or the health 
and safety of other susceptible species within the state, the Executive 
Director may authorize movement in a manner that creates minimal 
risk to the other susceptible animals in the state. 

(f) Notice of High Risk Designation. The Executive Director 
shall give notice of the restrictions by publishing notice in a newspaper 
published in the county where the restrictions will be established, or by 
other accepted practices or publications which circulate information in 
the county or counties. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on September 20, 

2012. 
TRD-201204977 
Gene Snelson 
General Counsel 
Texas Animal Health Commission 
Effective date: October 10, 2012 
Proposal publication date: July 6, 2012 
For further information, please call: (512) 719-0724 
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CHAPTER 43. TUBERCULOSIS 
SUBCHAPTER A. CATTLE AND BISON 
4 TAC §43.6 
The Texas Animal Health Commission (Commission) adopts 
new §43.6, concerning Dairy Calf Ranches, without changes to 
the proposed text as published in the July 6, 2012, issue of the 
Texas Register (37 TexReg 5063) and will not be republished. 

The new rule is for the purpose of defining dairy calf ranches as 
high risk for disease transmission and outlining desired manage-
ment and recordkeeping concepts that would facilitate epidemi-
ological oversight necessary for adequate disease investigation 
processes. This adopted rule is also intended to mitigate the risk 
of Tuberculosis, and other diseases, being inadvertently spread 
throughout the dairy industry. 

The "off-site" (not the birthplace dairy) concentrated feeding 
practice for young dairy calves at a calf ranch has become 
common practice in the dairy industry. Commingling of calves in 
high numbers from multiple dairies increases the risk of disease 
transmission. The feeding of non-pasteurized colostrum or 
waste milk to calves prior to weaning, or not properly cleaning 
milk bottles between uses, can further exacerbate the possibility 
of transferring disease pathogens to a native calf population. 
Calf ranches have been implicated as the possible source of 
infection in many past bovine tuberculosis infected dairies in 
Texas and other states. The inability to completely trace the 
movement of calves through affected facilities in past investiga-
tions has also created the situation where exposed or infected 
calves could not be located for follow up testing, thus posing a 
risk to the entire dairy industry. 

The Commission received one comment regarding adoption of 
the new rule, but there is no change to the rule in response to 
the comment. 

The one comment received focused on broadening the definition 
of dairy cattle to just cattle. The commenter felt like a broader 
definition for all cattle would better ensure that people were not 
claiming dairy cattle as feeder cattle. The Commission appreci-
ates the comment, but would note that these types of dairy calf 
ranches are unique to the dairy industry and though some of 
the animals may be grown out and then go into beef channels, 
the primary purpose of these facilities are to grow replacement 
heifers that go back into dairies. The other reason for focus on 
these facilities is the practice of feeding colostrum which creates 
the high disease risk for Tuberculosis exposure. This is not a 
common practice for calves being fed and raised for beef pro-
duction. The commenter also asked why we did not identify a 
specific number of days in which colostrum is produced by the 
cow. The reason is it depends on each animal and the timeframe 
can vary by animal. The bottom line is this is not something for 
which a specific timeframe can be established other than it is the 
initial milk offering from the cow after giving birth. 

STATUTORY AUTHORITY 

The new rule is adopted under the following statutory authority as 
found in Chapter 161 of the Texas Agriculture Code. The Com-
mission is vested by statute, §161.041(a), with the requirement 
to protect all livestock, domestic animals, and domestic fowl from 
disease. The Commission is authorized, by §161.041(b), to act 
to eradicate or control any disease or agent of transmission for 
any disease that affects livestock. If the Commission determines 
that a disease listed in §161.041 of this code or an agent of trans-
mission of one of those diseases exists in a place in this state 

among livestock, or that livestock are exposed to one of those 
diseases or an agent of transmission of one of those diseases, 
the Commission shall establish a quarantine on the affected an-
imals or on the affected place. That is found in §161.061. 

As a control measure, the Commission by rule may regulate 
the movement of animals. The Commission may restrict the in-
trastate movement of animals even though the movement of the 
animals is unrestricted in interstate or international commerce. 
The Commission may require testing, vaccination, or another 
epidemiologically sound procedure before or after animals are 
moved. That is found in §161.054. An agent of the Commission 
is entitled to stop and inspect a shipment of animals or animal 
products being transported in this state in order to determine if 
the shipment originated from a quarantined area or herd; or de-
termine if the shipment presents a danger to the public health or 
livestock industry through insect infestation or through a commu-
nicable or noncommunicable disease. That authority is found in 
§161.048. 

Section 161.061 provides that if the Commission determines that 
a disease listed in §161.041 of this Code or an agency of trans-
mission of one of those diseases exists in a place in this state 
or among livestock, exotic livestock, domestic animals, domestic 
fowl, or exotic fowl, or that a place in this state where livestock, 
exotic livestock, domestic animals, domestic fowl, or exotic fowl 
are exposed to one of those diseases or an agency of transmis-
sion of one of those diseases, the Commission shall establish a 
quarantine on the affected animals or on the affected place. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on September 20, 

2012. 
TRD-201204978 
Gene Snelson 
General Counsel 
Texas Animal Health Commission 
Effective date: October 10, 2012 
Proposal publication date: July 6, 2012 
For further information, please call: (512) 719-0724 

CHAPTER 45. REPORTABLE DISEASES 
4 TAC §45.2 
The Texas Animal Health Commission (Commission) adopts 
an amendment to §45.2, concerning Duty to Report, without 
changes to the proposed text as published in the July 6, 2012, 
issue of the Texas Register (37 TexReg 5064) and will not be 
republished. 

The purpose of this amendment is to add Schmallenberg virus 
to the list of reportable diseases. 

Section 161.101 of the Texas Agriculture Code provides for the 
duty of a veterinarian, veterinary diagnostic laboratory or a per-
son having care, custody, or control of an animal to report spec-
ified animal health diseases to the Commission. The Commis-
sion has a specific list of reportable diseases in Chapter 45 of 
the Commission rules. 
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Since August 2011, a newly-identified infectious disease has 
been reported in cattle, sheep, goats, and bison in Europe. This 
disease was first reported in German dairy cows that exhibited 
signs of fever, anorexia, reduced milk yield, and loss of condi-
tion. Herd morbidities were high (20-70%) over 2-3 weeks, with 
affected individuals recovering in a few days. Reports of disease 
among cattle in Germany, and subsequently in the Netherlands, 
persisted throughout September and into October. By Novem-
ber 2011, farmers began reporting abortions and stillbirths asso-
ciated with congenital malformations, mostly among sheep but 
also in goats and cattle. Some dystocias, with no other clini-
cal signs, were observed in mature animals. The virus caused 
fever, viremia, and diarrhea in a small number of experimentally 
infected calves. By mid-March 2012, the virus had been identi-
fied on more than 2,100 farms in eight European countries. Most 
infected premises have been sheep farms (85%), followed by 
cattle (11%) and goat farms (4%) (FluTrackers.com). 

This new virus is provisionally named Schmallenberg virus 
(SBV) after the town in Germany where the first positive samples 
were found. As of March 2012, cases of Schmallenberg virus 
infection has been confirmed in Germany, the Netherlands, 
Belgium, France, the United Kingdom, Luxembourg, Italy, and 
Spain. Spread of SBV from mainland Europe to Great Britain 
has been tentatively linked to natural movements of insects 
from infected areas, similar to the pattern of bluetongue virus in 
2008 (European Commission 2012). In experimental challenge 
trials, three calves inoculated intravenously or subcutaneously 
with blood that was PCR positive for SBV became infected 
and had positive PCR results 2-5 days post-inoculation. The 
viremic stage in cattle seems to be short, as viral detection was 
negative in all three infected animals 6 days after inoculation, 
and clinical signs subsided within a few days. 

USDA-APHIS-VS has placed additional restrictions on ship-
ments of ruminant semen and embryos (germplasm) originating 
from the European Union (EU), and from countries that are not 
formally part of the EU but which follow EU legislation (see list 
below). These restrictions became effective February 21, 2012, 
and were placed to address the emergence of Schmallenberg 
virus in Europe. The virus, thought to be distributed by flying 
insects such as midges and possibly mosquitoes, is not known 
to be present in the U.S. and has not been reported to be of 
human health concern. Infection with the virus causes transient 
disease in adult cattle, sheep and goats, resulting in production 
losses, but has also been associated with a high percentage of 
fetal malformations, abortions, dystocias and death of infected 
pregnant animals. No treatments or vaccines are currently are 
available, and testing is currently limited in nature. 

Shipments of bovine germplasm collected in EU countries af-
ter June 1, 2011, are no longer eligible for importation to the 
U.S. To be eligible for importation, any consignments of bovine 
germplasm originating from the countries listed below must in-
clude a statement on the official export health certificate that they 
were collected prior to June 1, 2011. All other APHIS import re-
quirements continue to apply. 

Importations of live ruminants from the EU are currently prohib-
ited due to bovine spongiform encephalopathy there. Sheep and 
goat semen protocols are currently being negotiated with the EU, 
and will be revised to include similar restrictions for Schmallen-
berg virus. Cervid and camelid germplasm shipments are not 
affected by these additional restrictions for Schmallenberg virus. 
No restrictions have been placed by APHIS at this time on any 
ruminant products or by-products. 

No comments were received regarding adoption of the amend-
ment. 

STATUTORY AUTHORITY 

The amendment is adopted under the following statutory author-
ity as found in Chapter 161 of the Texas Agriculture Code. Sec-
tion 161.101 provides that the Commission may adopt rules that 
require a veterinarian, a veterinary diagnostic laboratory, or a 
person having care, custody, or control of an animal to report 
a disease not covered by subsection (a) or (b) if the Commis-
sion determines that action to be necessary for the protection of 
animal health in this state. The Commission shall immediately 
deliver a copy of a rule adopted under this subsection to the ap-
propriate legislative oversight committees. A rule adopted by the 
Commission under this subsection expires on the first day after 
the last day of the first regular legislative session that begins af-
ter adoption of the rule unless the rule is continued in effect by 
act of the legislature. House Bill 4006 relating to veterinarian re-
ports of diseased animals was passed during the 81st Legislative 
Session and amended the requirements found in §161.101. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on September 20, 

2012. 
TRD-201204979 
Gene Snelson 
General Counsel 
Texas Animal Health Commission 
Effective date: October 10, 2012 
Proposal publication date: July 6, 2012 
For further information, please call: (512) 719-0724 

CHAPTER 49. EQUINE 
4 TAC §49.6 
The Texas Animal Health Commission (Commission) adopts 
new §49.6, concerning Piroplasmosis: Area or County Test, 
without changes to the proposed text as published in the July 
6, 2012, issue of the Texas Register (37 TexReg 5066) and will 
not be republished. 

The new rule authorizes the Executive Director to issue an order 
which will classify an area or a county as high risk for holding 
equine exposed or positive for Piroplasmosis. 

Equine Piroplasmosis is a disease of horses and other equine 
caused by the protozoa Theileria equi or Babesia caballi. A num-
ber of species of ticks are capable of transmitting the disease. At 
least one species, Amblyomma cajennense, is endemic to South 
Texas and several other southern states. The disease may also 
be spread between horses by unsafe animal husbandry prac-
tices such as sharing needles or equipment that is contaminated 
with blood. While Piroplasmosis can be a fatal disease, many 
horses may display vague signs of illness, such as fever, inap-
petence or jaundice. Equine Piroplasmosis is endemic in many 
countries around the world. It is considered a foreign animal 
disease in the United States, though sporadic outbreaks have 
occurred. 
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In October 2009, a ranch horse in South Texas was diagnosed 
with Equine Piroplasmosis. Laboratory results indicated the 
mare was infected with Theileria equi. Additional testing of 
horses on this ranch revealed a high percentage to be positive 
for the disease. Additional cases of Piroplasmosis were dis-
closed in this area of South Texas and in other parts of the state 
and country through testing of horses that had spent time on the 
affected ranch. A small number of cases outside the immediate 
vicinity of the ranch, but in the general area, are believed to 
have been caused by tick transmission from other horses in 
an infested pasture. Testing for movement has also disclosed 
positive horses in two other populations in the U.S. unrelated to 
the South Texas ranch, Quarter Horse racehorses and horses 
imported into the United States prior to 2006. 

A disease investigation is conducted each time a Piroplasmosis 
affected horse is disclosed. A recent investigation of two such 
horses indicated possible exposure to other horses in a common 
pasture in Kenedy County. Forty-nine horses were tested in the 
pasture, and nine horses owned by five individuals were found 
positive for the disease. It is uncertain how these horses became 
infected. Given that the disease is spread by ticks and this area 
has a high population of these competent vectors, it is probable 
that horses used on local ranches for day work became infected 
and then exposed other horses in the same pasture. It is also 
possible that an infected imported horse or QH racehorse shared 
the pasture and introduced infection to the other horses through 
tick transmission. Establishment of a high risk area and sub-
sequent testing of resident equine would determine the disease 
status of horses in the area and help assure the Texas equine 
population is free of Piroplasmosis. 

The Commission received one comment in favor of adoption of 
the new rule. 

STATUTORY AUTHORITY 

The new rule is adopted under the following statutory authority as 
found in Chapter 161 of the Texas Agriculture Code. The Com-
mission is vested by statute, §161.041(a), with the requirement 
to protect all livestock, domestic animals, and domestic fowl from 
disease. The Commission is authorized by §161.041(b) to act to 
eradicate or control any disease or agent of transmission for any 
disease that affects livestock. If the Commission determines that 
a disease listed in §161.041 of this code or an agent of transmis-
sion of one of those diseases exists in a place in this state among 
livestock, or that livestock are exposed to one of those diseases 
or an agent of transmission of one of those diseases, the Com-
mission shall establish a quarantine on the affected animals or 
on the affected place. That is found in §161.061. 

As a control measure, the Commission by rule may regulate 
the movement of animals. The Commission may restrict the in-
trastate movement of animals even though the movement of the 
animals is unrestricted in interstate or international commerce. 
The Commission may require testing, vaccination, or another 
epidemiologically sound procedure before or after animals are 
moved. That is found in §161.054. An agent of the Commission 
is entitled to stop and inspect a shipment of animals or animal 
products being transported in this state in order to determine if 
the shipment originated from a quarantined area or herd; or de-
termine if the shipment presents a danger to the public health or 
livestock industry through insect infestation or through a commu-
nicable or noncommunicable disease. That authority is found in 
§161.048. 

Section 161.057 provides the Commission by rule may prescribe 
criteria for classifying areas in the state for disease control. The 
criteria must be based on sound epidemiological principles. The 
Commission may prescribe different control measures and pro-
cedures for areas with different classifications. In subsection (b), 
the Commission by rule may designate as a particular classifi-
cation an area consisting of one or more counties. 

Section 161.005 provides that the Commission may authorize 
the executive director or another employee to sign written in-
struments on behalf of the Commission. A written instrument, 
including a quarantine or written notice signed under that au-
thority, has the same force and effect as if signed by the entire 
Commission. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on September 20, 

2012. 
TRD-201204980 
Gene Snelson 
General Counsel 
Texas Animal Health Commission 
Effective date: October 10, 2012 
Proposal publication date: July 6, 2012 
For further information, please call: (512) 719-0724 

TITLE 19. EDUCATION 

PART 2. TEXAS EDUCATION AGENCY 

CHAPTER 129. STUDENT ATTENDANCE 
SUBCHAPTER AA. COMMISSIONER'S 
RULES 
19 TAC §129.1021 
The Texas Education Agency (TEA) adopts an amendment to 
§129.1021, concerning student attendance. The amendment is 
adopted without changes to the proposed text as published in 
the July 27, 2012, issue of the Texas Register (37 TexReg 5536) 
and will not be republished. The section describes the method 
of calculating average daily attendance in school districts with 
a significant migrant population. The adopted amendment adds 
provisions to reflect the agency's current practice for determining 
full-time-equivalent (FTE) counts for special education, bilingual 
education, and career and technical education allotments for af-
fected school districts and charter schools. The adopted amend-
ment also updates the reference to the database for tracking mi-
grant students. 

The statutory authority for the rule, the Texas Education Code 
(TEC), §42.005(c), requires the commissioner of education to 
adjust the average daily attendance of school districts with a 
significant percentage of migrant students. The commissioner 
currently adjusts not only the average daily attendance but also 
the FTE counts used in calculating the special education, bilin-
gual education, and career and technical education allotments 
for these school districts. The adopted amendment updates the 
rule to reflect this practice by adding new subsection (b) for de-
termining FTE counts. 
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The adopted amendment also revises the rule to use a general 
reference to the current database for tracking migrant students 
instead of the specific name of an obsolete migrant student track-
ing database. 

In addition, minor technical edits and changes in word usage 
have been made, and the section title has been changed for 
clarification. 

The adopted amendment has no procedural or reporting impli-
cations. The adopted amendment has no locally maintained pa-
perwork requirements. 

The TEA determined that there is no direct adverse economic 
impact for small businesses and microbusinesses; therefore, 
no regulatory flexibility analysis, specified in Texas Government 
Code, §2006.002, is required. 

The public comment period on the proposal began July 27, 2012, 
and ended August 27, 2012. No public comments were received. 

The amendment is adopted under the TEC, §42.005(c), which 
requires the commissioner of education to adjust the average 
daily attendance of school districts with a significant percentage 
of migrant students. 

The amendment implements the TEC, §42.005(c). 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on September 20, 

2012. 
TRD-201204969 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Effective date: October 10, 2012 
Proposal publication date: July 27, 2012 
For further information, please call: (512) 475-1497 

TITLE 22. EXAMINING BOARDS 

PART 22. TEXAS STATE BOARD OF 
PUBLIC ACCOUNTANCY 

CHAPTER 501. RULES OF PROFESSIONAL 
CONDUCT 
SUBCHAPTER B. PROFESSIONAL 
STANDARDS 
22 TAC §501.61 
The Texas State Board of Public Accountancy adopts an 
amendment to §501.61, concerning Accounting Principles, 
without changes to the proposed text as published in the August 
3, 2012, issue of the Texas Register (37 TexReg 5702) and will 
not be republished. 

The amendment will add the phrase "whether or not" to clarify 
that the rule applies to all persons providing accounting services 
in Texas, including those persons providing services under the 
practice privilege. 

No comments were received regarding adoption of the amend-
ment. 

The amendment is adopted under the Public Accountancy Act 
(Act), Texas Occupations Code, §901.151 which provides the 
agency with the authority to amend, adopt and repeal rules 
deemed necessary or advisable to effectuate the Act. 

No other article, statute or code is affected by the adoption. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on September 20, 

2012. 
TRD-201204970 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: October 10, 2012 
Proposal publication date: August 3, 2012 
For further information, please call: (512) 305-7842 

CHAPTER 511. ELIGIBILITY 
SUBCHAPTER C. EDUCATIONAL 
REQUIREMENTS 
22 TAC §511.51 
The Texas State Board of Public Accountancy adopts an 
amendment to §511.51, concerning Educational Definitions, 
without changes to the proposed text as published in the August 
3, 2012, issue of the Texas Register (37 TexReg 5703) and will 
not be republished. 

The amendment will provide the definitions applicable to the ac-
creditation standards required by the Board to sit for the CPA 
exam including the new definitions of extension and correspon-
dence schools and official transcript. 

The Board received one letter of comment which was in support 
of the rule revision as proposed. 

The amendment is adopted under the Public Accountancy Act 
(Act), Texas Occupations Code, §901.151 which provides the 
agency with the authority to amend, adopt and repeal rules 
deemed necessary or advisable to effectuate the Act. 

No other article, statute or code is affected by the adoption. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on September 20, 

2012. 
TRD-201204971 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: October 10, 2012 
Proposal publication date: August 3, 2012 
For further information, please call: (512) 305-7842 
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22 TAC §511.52 
The Texas State Board of Public Accountancy adopts an amend-
ment to §511.52, concerning Recognized Institutions of Higher 
Education, without changes to the proposed text as published 
in the August 3, 2012, issue of the Texas Register (37 TexReg 
5704) and will not be republished. 

The amendment will accept courses taken at schools recognized 
by the Council of Higher Education Accreditation that have a 
business school accredited by the Association to Advance Col-
legiate Schools of Business and the Accreditation Council for 
Business Schools and Programs for the purpose of sitting for 
the CPA exam. 

The Board received one letter of comment which was in support 
of the rule revision as proposed. 

The amendment is adopted under the Public Accountancy Act 
(Act), Texas Occupations Code, §901.151 which provides the 
agency with the authority to amend, adopt and repeal rules 
deemed necessary or advisable to effectuate the Act. 

No other article, statute or code is affected by the adoption. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on September 20, 

2012. 
TRD-201204972 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: October 10, 2012 
Proposal publication date: August 3, 2012 
For further information, please call: (512) 305-7842 

♦ ♦ ♦ 
22 TAC §511.57 
The Texas State Board of Public Accountancy adopts an amend-
ment to §511.57, concerning Qualified Accounting Courses, 
without changes to the proposed text as published in the August 
3, 2012, issue of the Texas Register (37 TexReg 5706) and will 
not be republished. 

The amendment recognizes non-traditionally delivered courses 
that, in fact, have equivalent learning outcomes to an equivalent, 
traditionally delivered course and permits self-paced and accel-
erated courses for the purpose of sitting for the CPA exam. 

The Board received one letter of comment which was in support 
of the rule revision as proposed. 

The amendment is adopted under the Public Accountancy Act 
(Act), Texas Occupations Code, §901.151 which provides the 
agency with the authority to amend, adopt and repeal rules 
deemed necessary or advisable to effectuate the Act. 

No other article, statute or code is affected by the adoption. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on September 20,
 

2012.
 
TRD-201204973
 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: October 10, 2012 
Proposal publication date: August 3, 2012 
For further information, please call: (512) 305-7842 

♦ ♦ ♦ 

CHAPTER 512. CERTIFICATION BY 
RECIPROCITY 
22 TAC §512.2 
The Texas State Board of Public Accountancy adopts an amend-
ment to §512.2, concerning NASBA Verified Substantially Equiv-
alent Jurisdictions, without changes to the proposed text as pub-
lished in the August 3, 2012, issue of the Texas Register (37 
TexReg 5708) and will not be republished. 

The amendment will replace the term "individual" with "appli-
cant", replace terms with acronyms that have been defined in 
§501.55, and restructure the rule to make it easier to understand. 

No comments were received regarding adoption of the amend-
ment. 

The amendment is adopted under the Public Accountancy Act 
(Act), Texas Occupations Code, §901.151 which provides the 
agency with the authority to amend, adopt and repeal rules 
deemed necessary or advisable to effectuate the Act. 

No other article, statute or code is affected by the adoption. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on September 20, 

2012. 
TRD-201204974 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: October 10, 2012 
Proposal publication date: August 3, 2012 
For further information, please call: (512) 305-7842 

CHAPTER 515. LICENSES 
22 TAC §515.5 
The Texas State Board of Public Accountancy adopts an amend-
ment to §515.5, concerning Reinstatement of a Certificate or 
License in the Absence of a Violation of the Board's Rules of 
Professional Conduct, without changes to the proposed text as 
published in the August 3, 2012, issue of the Texas Register (37 
TexReg 5709) and will not be republished. 
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♦ ♦ ♦ 

♦ ♦ ♦ 

The amendment will clarify the terms by which an individual may 
request to reinstate a certificate or license and adds a reference 
to the Act. 

No comments were received regarding adoption of the amend-
ment. 

The amendment is adopted under the Public Accountancy Act 
(Act), Texas Occupations Code, §901.151 which provides the 
agency with the authority to amend, adopt and repeal rules 
deemed necessary or advisable to effectuate the Act. 

No other article, statute or code is affected by the adoption. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on September 20, 

2012. 
TRD-201204975 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: October 10, 2012 
Proposal publication date: August 3, 2012 
For further information, please call: (512) 305-7842 

CHAPTER 521. FEE SCHEDULE 
22 TAC §521.1 
The Texas State Board of Public Accountancy adopts an 
amendment to §521.1, concerning Individual License Fees, 
without changes to the proposed text as published in the August 
3, 2012, issue of the Texas Register (37 TexReg 5710) and will 
not be republished. 

The amendment will effect the Executive Committee's proposal 
that the annual individual license fee be increased from $30.00 
to $41.00 in order accommodate the agency's budgetary needs 
beginning this next fiscal year. 

No comments were received regarding adoption of the amend-
ment. 

The amendment is adopted under the Public Accountancy Act 
(Act), Texas Occupations Code, §901.151 which provides the 
agency with the authority to amend, adopt and repeal rules 
deemed necessary or advisable to effectuate the Act. 

No other article, statute or code is affected by the adoption. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on September 20, 

2012. 
TRD-201204976 

J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: October 10, 2012 
Proposal publication date: August 3, 2012 
For further information, please call: (512) 305-7842 

PART 39. TEXAS BOARD OF 
PROFESSIONAL GEOSCIENTISTS 

CHAPTER 851. TEXAS BOARD OF 
PROFESSIONAL GEOSCIENTISTS LICENSING 
AND ENFORCEMENT RULES 
The Texas Board of Professional Geoscientists (Board) adopts 
amendments to §§851.104, 851.152, and 851.156, concerning 
the licensure and regulation of Professional Geoscientists. They 
are adopted without changes to the proposed text. The amend-
ments were published in the June 22, 2012, issue of the Texas 
Register (37 TexReg 4527). 

Adopted amendment to §851.104 strikes the words "or agency" 
to provide clarification to the rule. Adopted amendment to 
§851.152 clarifies application requirements for Geoscience 
Firms. The amendment adds the words "sole proprietor" to 
further clarify its inclusion when referring to "business entity"; it 
adds the words "non-exempt" and "public" when referring to the 
regulated practice of geoscience in Texas; it replaces the word 
"supervision" with the words "responsible charge"; it adds the 
words "Texas Office of the Secretary of State" when referring to 
the filing of "assumed name certificates"; it clarifies subsection 
(i) by removing the words "preliminary documents" and adding 
wording to specify that Geoscience Firms are responsible for 
ensuring that documents released by their firm are sealed in 
accordance with TBPG Rule §851.156. Adopted amendment 
to §851.156 clarifies the requirements regarding usage of a 
Professional Geoscientist's seal. It replaces the word "original" 
with the word ''separable"; adds the words "maps, drawings, 
cross sections or other figures representing geoscientific work"; 
and removes the words "plans or drawings" and "if the plans or 
drawings are intended to be or are removed from the report". 

The public benefit anticipated as a result of these amendments 
is that Professional Geoscientist Seal usage and other licensing 
requirements will be clarified. Additionally, the Board will be able 
to more effectively regulate the public practice of geoscience in 
Texas, which will protect and promote public health, safety, and 
welfare. 

No comments from the public were received regarding these 
amendments. 

SUBCHAPTER C. CODE OF PROFESSIONAL 
CONDUCT 
22 TAC §851.104 
The adopted amendments are authorized by the Texas Occupa-
tions Code §1002.151 which provides that the Board shall adopt 
and enforce rules consistent with the Texas Geoscience Practice 
Act (the Act); by Occupations Code §1002.153 which provides 
that the Board by rule shall adopt a code of professional con-
duct that is binding on all license holders; by Occupations Code 
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♦ ♦ ♦ 

♦ ♦ ♦ 

§1002.154 which provides that Board shall enforce the Act; and 
by Occupations Code §1002.351 which provides that the Board 
may adopt rules relating to the public practice of geoscience by 
a firm or corporation. 

The adopted amendments affect Occupations Code, Chapter 
1002. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on September 18, 

2012. 
TRD-201204913 
Charles Horton 
Executive Director 
Texas Board of Professional Geoscientists 
Effective date: November 1, 2012 
Proposal publication date: June 22, 2012 
For further information, please call: (512) 936-4405 

SUBCHAPTER D. COMPLIANCE AND 
ENFORCEMENT 
22 TAC §851.152, §851.156 
The adopted amendments are authorized by the Texas Occupa-
tions Code §1002.151 which provides that the Board shall adopt 
and enforce rules consistent with the Texas Geoscience Practice 
Act (the Act); by Occupations Code §1002.153 which provides 
that the Board by rule shall adopt a code of professional con-
duct that is binding on all license holders; by Occupations Code 
§1002.154 which provides that Board shall enforce the Act; and 
by Occupations Code §1002.351 which provides that the Board 
may adopt rules relating to the public practice of geoscience by 
a firm or corporation. 

The adopted amendments affect Occupations Code, Chapter 
1002. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on September 18, 

2012. 
TRD-201204914 
Charles Horton 
Executive Director 
Texas Board of Professional Geoscientists 
Effective date: November 1, 2012 
Proposal publication date: June 22, 2012 
For further information, please call: (512) 936-4405 

TITLE 25. HEALTH SERVICES 

PART 1. DEPARTMENT OF STATE 
HEALTH SERVICES 

CHAPTER 73. LABORATORIES 
The Executive Commissioner of the Health and Human Ser-
vices Commission (commission), on behalf of the Department 
of State Health Services (department), adopts amendments to 
§73.31 and §73.41, the repeal of §§73.51 and 73.53 - 73.55, 
and new §§73.51, 73.54 and 73.55, concerning fees for labo-
ratory services and fee schedules for clinical testing, newborn 
screening, and chemical analysis. The amendment to §73.41 is 
adopted with changes to the proposed text as published in the 
April 6, 2012, issue of the Texas Register (37 TexReg 2318). 
The amendment to §73.31, the repeal of §§73.51 and 73.53 -
73.55, and new §§73.51, 73.54, and 73.55 are adopted without 
changes and, therefore, the sections will not be republished. 

BACKGROUND AND PURPOSE 

Texas Government Code, §2001.039, requires that each state 
agency review and consider for readoption each rule adopted 
by that agency pursuant to the Texas Government Code, Chap-
ter 2001 (Administrative Procedure Act). Sections 73.31, 73.41, 
73.51, 73.54, and 73.55 were reviewed and the department de-
termined that reasons for adopting the sections continue to ex-
ist because rules on this subject are needed, although amend-
ments were needed, detailed as follows. This rulemaking pack-
age updates a variety of rules related to the department's Labo-
ratory Services Section (LSS) which includes the Austin Labora-
tory, the Women's Health Laboratory, and the South Texas Lab-
oratory. Section 73.53 was also reviewed and the department 
determined that the repeal of §73.53 was necessary because 
the department no longer offers training of laboratorians on a 
fee-for-service basis. Wholesale changes to §§73.51, 73.54, 
and 73.55 were necessary because the fee schedules needed 
to be updated to incorporate additional laboratory tests, update 
test method references and fees, and to delete laboratory tests 
that are no longer performed by the department. These exten-
sive substantive changes are why the three rule sections were 
repealed and reproposed. All of these adopted revisions com-
ply with Texas Health and Safety Code, §§12.031, 12.032, and 
12.0122 that allow the department to charge fees to a person 
who receives public health services from the department (which 
explicitly includes laboratory services), in an amount up to the 
cost to the department for providing that service. Since the last 
rules revision in 2007, the department has experienced a variety 
of increased costs associated with providing laboratory services, 
including technology for laboratory testing, supplies and test kits, 
shipping of specimens and, additionally, the LSS's ancillary ser-
vices required to support testing and meet regulatory require-
ments (e.g., federal Clinical Laboratory Improvement Amend-
ments (CLIA) certification). 

Senate Bill (SB) 80, 82nd Legislature, Regular Session, 2011, 
requires that the department develop, document and implement 
procedures for setting fees for laboratory services, including up-
dating and implementing a cost allocation methodology to an-
alyze the department's costs and update the fee schedule as 
needed, all in accordance with Texas Health and Safety Code, 
§12.032(c). The LSS has developed and documented a cost 
accounting methodology and determined the costs for each test 
performed. The methodology for developing cost per test in-
cluded calculating the specific costs of performing the test or 
analysis, as well as factoring in the administrative and overhead 
costs necessary to operate the state laboratories in question. It is 
these figures together which determined the revised fee amount 
for each of the tests in these fee schedules. In order to determine 
the specific cost for each test or analysis, the LSS performed a 
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work load unit study for every procedure or test offered by the 
laboratory. A work load unit was defined as a measurement of 
staff time, consumables and equipment required to perform each 
procedure from the time the sample enters the laboratory until 
the time the results are reported. More than 3,000 procedures 
performed by the department's laboratory were included in this 
analysis. These procedures translate to approximately 700 dif-
ferent tests listed in these adopted rule amendments. The fig-
ures plugged into the methodology were reviewed by an inde-
pendent cost accountant and the department's Chief Financial 
Officer prior to the fee amounts being proposed in this rulemak-
ing action. 

SECTION-BY-SECTION SUMMARY 

Section 73.31(a) was amended to improve readability and more 
clearly state that specimens submitted must meet the require-
ments of the DSHS Laboratory Manual of Reference Services 
(manual) in order to be accepted by the department for testing. 
An amendment to the subsection has also been adopted which 
states that the department's manual is posted on the LSS web-
site. The amendment to subsection (b) reflects the actual prac-
tice of the department to reject specimens that do not meet the 
requirements outlined in the manual referenced previously. LSS 
is certified to perform testing on humans (e.g., specimens taken 
from humans) under the federal Centers for Medicare and Medic-
aid Services' (CLIA) requirements. To maintain this certification, 
the LSS must meet certain CLIA operational standards. Simi-
larly, for testing that the LSS performs on other types of samples, 
there are other operational standards which must be met: (e.g., 
Environmental Protection Agency (EPA) and The National Envi-
ronmental Laboratory Accreditation Conference (NELAC) Insti-
tute (TNI) standards for analysis of environmental samples; and 
the Food and Drug Administration's standards for the analysis of 
food, shellfish and milk). The acceptance criteria in the depart-
ment's manual are written to be consistent with the operational 
standards discussed previously. 

Section 73.41(a) was amended to explain that fees for some ser-
vices are established by rule while others (i.e., services not listed 
in the rule fee schedules) may be established by contract be-
tween the department and the submitter. These changes better 
reflect the underlying statutory authority for services sold under 
this section, which is found at Texas Health and Safety Code, 
§§12.0122, 12.031, and 12.032, to clarify associated processes 
related to the logistics of such sales, and also to improve the 
clarity and readability of the rule language. This paragraph now 
includes language that was not included in the proposed rule. 
This language clarifies that tests listed as being performed by a 
particular department laboratory may be performed at any other 
department laboratory at the department's discretion. 

Section §73.41(b) was amended by updating the definition of lab-
oratory services, deleting the definition of special projects and 
reformatting and renumbering the section accordingly. These 
changes better match the underlying statutory authority, provide 
greater clarity and improve readability. The definition of "spe-
cial projects" was deleted because it is unnecessary and also to 
avoid confusion with activities the department may conduct un-
der separate statutory authority. 

Section 73.41(c) was amended by including language to more 
clearly state that charges for laboratory services were calculated 
to recover the department's costs associated with such activities 
and that the fees and any contract executed for the sale of lab-
oratory services reflect the department's costs. 

Some language in §73.41(e) was deleted because it was redun-
dant and unnecessary, given the reorganization of this section. 
Further, the amended language moved matters relating to the 
logistics of charges for the sale of laboratory services (e.g., pay-
ment; obtaining copies of fee schedules) to this subsection and 
to new subsection (f) from its previous location in §73.51, to re-
flect the reorganization of both sections. Changes to this lan-
guage were made to avoid redundancy, given the reorganization 
of both rule sections and the wording of the underlying statutes, 
and to improve clarity and readability. 

Amendments to §73.51 reflect the reorganization of §73.41 and 
§73.51. The changes to the title of this section reflect the re-
vised contents of the section, and incorporates wording previ-
ously found in §73.41, subsection (b), where the Previous lan-
guage was deleted. Formatting throughout this section has been 
updated to accomplish the reorganization. 

Section 73.51(a) was deleted as redundant and unnecessary, 
given the reorganization of this section and of §73.41. 

Section 73.51(b) was deleted because of the reorganization 
of the section and because the wording "unless the context 
clearly indicates otherwise" created an ambiguity to the defi-
nitions. Previous §73.51(b)(1) was renumbered as §73.51(a). 
Previous §73.51(b)(2) was renumbered as §73.51(b) and 
amended by deleting the names of specific chlorinated pesti-
cides and poly-chlorinated biphenyls (PCBs) in drinking water. 
These chemicals were divided into two groups, "regulated and 
non-regulated" in new §73.51(b)(1) and (2), improving clarity 
and readability. Previous §73.51(b)(3) was deleted because this 
analysis was performed only for a special project that has been 
completed since the last rulemaking process. 

Reorganized §73.51(3) now contains the definition of 
gamma emitting isotopes, with revisions, previously listed at 
§73.51(b)(4). This definition identifies isotopes within a specific 
range of electron energies rather than listing the individual 
isotopes, which improves clarity, user-friendliness and read-
ability. Previous §73.51(b)(5) was renumbered as §73.51(d). 
Previous §73.51(b)(6) was renumbered as §73.51(e). Pre-
vious §73.51(b)(7) was renumbered as §73.51(f). Previous 
§73.51(b)(8) was deleted because this analysis was performed 
only for a special project that has been completed since the last 
rulemaking process. Previous §73.51(c) was deleted as redun-
dant and unnecessary, given the proposed reorganization of 
this section and of §73.41, and also based on the wording of the 
underlying enabling statutory provisions. Previous §73.51(d), 
(e), and (f) were deleted, because language regarding these 
subjects was moved to rule §73.41 as part of the proposed 
reorganization of both sections. Previous §73.51(g) and (h) 
were deleted given the reorganization of this section and of 
§73.41 and also because the language was merely duplicative 
of the underlying statutory language. 

Previous §73.51(b)(9) was renumbered as §73.51(g). Previous 
§73.51(b)(9)(A) was renumbered as §73.51(g)(1) and includes 
minor edits to the names of chemical compounds which will be 
identified in air samples. Organic compounds typically have sev-
eral correct names. These changes were made to ensure that 
the same chemical names are used consistently for all volatile 
organic compound test methods performed by the LSS. Previ-
ous §73.51(b)(9)(B) was renumbered as §73.51(g)(2). Previous 
§73.51(b)(9)(B)(i) and (ii) were renumbered as §73.51(g)(2)(A) 
and (B) respectively. These subparagraphs were also amended 
by updating the list of compounds specified under each defi-
nition, in order to reflect changes to EPA regulations pursuant 

ADOPTED RULES October 5, 2012 37 TexReg 8021 



to the federal Safe Drinking Water Act that have been intro-
duced since the last rules revision. Previous §73.51(b)(9)(B)(iii) 
was deleted because this analysis was performed only for a 
special project that has been completed since the last rulemak-
ing process. Previous §73.51(b)(9)(B)(iv) is renumbered as 
§73.51(g)(2)(C). 

New §73.51(h) - (n) adds definitions for chemical analyses be-
ing added into the rules. New laboratory tests or changes to 
test methods have been added for a variety of reasons includ-
ing changes in state and federal regulatory requirements, and 
the availability of new technology and/or instrumentation which 
makes older methods obsolete. 

Previous §73.54 was repealed and new language is adopted for 
§73.54. This language reflects a reorganization of the previous 
language by listing tests performed at each of the three depart-
ment laboratories separately, and by listing the tests for each 
laboratory to mirror the organization of the fee schedule in the 
department's manual. These changes were made to improve 
clarity, readability and user-friendliness of the rule. Throughout 
this section certain tests were added or deleted for a variety of 
reasons, including the availability of new technology and/or in-
strumentation which makes older methods obsolete. Tests were 
added or deleted in §73.54(a)(2) as the result of the cost analy-
sis process. For example, there may have been a single fee for 
the analysis of similar bacteria. However, when costs were cal-
culated for each different bacterium commonly tested it was de-
termined that the cost for the identification varied with the organ-
ism. Therefore, a price for the identification of each bacterium 
is now listed in the adopted language and the single, undifferen-
tiated prices for the analysis were deleted. Fees in this section 
were calculated, as part of these amendments, to recover the 
department's costs associated with providing these laboratory 
services, per Texas Health and Safety Code, §12.0032 (see full 
discussion herein). 

Previous §73.55 was amended by deleting the opening state-
ment, "Fees for chemical analyses and physical testing shall 
not exceed the following amounts." This deletion was neces-
sary to reflect the fee calculation methodology in SB 80 (as dis-
cussed herein). Throughout this section, some laboratory tests 
were deleted and new laboratory tests or new test methods and 
their accompanying fees have been inserted. The majority of the 
chemical analyses performed by the LSS are to determine com-
pliance with federal and state Safe Drinking Water regulations. 
Most of the methods deleted were non-drinking water methods 
that have not been requested since the last rule making process 
in 2007. New laboratory tests or changes to test methods have 
been added for a variety of reasons, including changes in state 
or federal regulatory requirements, and the availability of new 
technology and/or instrumentation which makes older methods 
obsolete. The adopted fee amounts are consistent with the SB 
80 calculation methodology, and with underlying statutory au-
thority, all as discussed herein. Section 73.55(1) was amended 
to update name of the test from "analysis of organic compounds 
in air" to "analysis of volatile organic compounds in air" which is 
consistent with nomenclature used in other laboratory methods. 
This language replaces previous §73.55(1) and subparagraphs 
(A) - (C), making that old language redundant. 

Previous §73.55(2)(A)(i)(I) was amended by updating the 
reference to the edition of Standard Methods used for this 
analysis. Previous §73.55(2)(A)(i)(III) and (IV) was deleted 
because these contaminants are determined as part of 
§73.55(2)(A)(i)(I) therefore these subsections were redundant. 

Previous §73.55(2)(A)(i)(V) - (XII) were renumbered as (III) 
- (X) respectively. Previous subclauses (VII), (X), (XI) were 
amended by updating the reference to the edition of Standard 
Methods used for these analyses. Section 73.55(2)(A)(i)(XI) 
adds a new method for the analysis of chlorite. Previous 
§73.55(2)(A)(i)(XIII) - (XXII) were renumbered as (XII) - (XXI) 
respectively. In addition, previous subclauses (XIII), (XVI) 
were amended by updating the reference to the edition of 
Standard Methods used for these analyses. Previous (XXI) 
was amended by changing the method used for this analysis 
to reflect current LSS practice. Previous §73.55(2)(A)(i)(XV) 
was amended by changing the name of the analysis from 
"conductivity" to "specific conductance" because "specific con-
ductance" is used by The NELAC Institute on the LSS certificate 
of accreditation. Previous §73.55(2)(A)(i)(XXIII) was deleted 
because this testing was performed for the EPA Unregulated 
Contaminate Monitoring Rule. The monitoring period for this 
rule ended in 2010 so this testing is no longer required by the 
EPA. Previous §73.55(2)(A)(i)(XXIV), (XXV), and (XXVI) were 
amended because the methods used to perform these analyses 
have changed since the last rulemaking process. Previous 
§73.55(2)(A)(i)(XXVII) was deleted because the department 
no longer performs this analysis. This is a non-drinking water 
analysis that has not been requested since the last rulemaking 
process. Previous §73.55(2)(A)(i)(XXVIII) as amended by 
updating the reference to the edition of Standard Methods 
used for this analysis. Previous §73.55(2)(A)(i)(XXIX) was 
deleted because the department no longer receives requests 
for this analysis. Previous §73.55(2)(A)(i)(XXX) and (XXXI) 
were renumbered as (XXVI) and (XXVII) respectively. Previous 
§73.55(2)(A)(ii) was amended by updating the EPA method and 
the reference to the edition of Standard Methods used for this 
analysis. 

Previous §73.55(2)(B)(iii)(III) was deleted because this analysis 
was performed specifically for the Texas Commission on Envi-
ronmental Quality (TCEQ) lead copper program and TCEQ no 
longer sends the LSS samples for the lead copper analysis. Pre-
vious §73.55(2)(B)(iii)(IV) and (V) were renumbered as (III) and 
(IV) respectively. Section 73.55(2)(B)(iii)(IV) was amended by 
changing the name of the analysis to match the name in Stan-
dard Methods. 

Previous §73.55(2)(C)(i) and (iii) were amended to include the 
methods now used to perform these analyses. Subsection 
(i) was also amended to spell out the abbreviation of "PCB." 
Previous §73.55(2)(C)(vii) was amended by deleting "and 
dalapon" because identification of this compound is no longer 
required by TCEQ and this test was in the department's fee 
schedule because of previous requests for the analysis of this 
compound by TCEQ. Previous §73.55(2)(C)(viii) was deleted 
because this test is not required for drinking water compliance 
and has not been requested since the last rulemaking process 
in 2007. Previous §73.55(2)(C)(ix) was renumbered as (viii) 
and was amended by replacing "methylcarbamoyloximes and 
n-methylcarbamates (carbamate) pesticides" with "carbamates 
insecticides" to more correctly identify the analysis and by 
updating the method used to perform this analysis. The spelling 
of the word "insecticides" was also corrected from the proposed 
text. Previous §73.55(2)(C)(x) was deleted because it has 
been replaced by the method described in the amendment 
to previous §73.55(2)(C)(ix). Previous §73.55(2)(C)(xi) was 
renumbered as (ix) and amended by removing "screening by 
perchlorination" from the name of the analysis because it is 
redundant. A new §73.55(2)(C)(x) was added to list a new 
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method for the analysis of synthetic organic contaminants 
group 5. Previous §73.55(2)(C)(xi) was amended by adding 
the instrument used for the analysis. Previous §73.55(2)(C)(xii) 
was amended to add an additional method for this analysis. 
Previous §73.55(2)(C)(xiv) was deleted because it is the same 
test described in §73.55(2)(C)(xii) and was therefore redundant. 
Previous §73.55(2)(C)(xv) was renumbered as (xiii). 

Previous §73.55(2)(D)(iv) and (v) were amended to update the 
method used for this analysis. Previous §73.55(2)(D)(vii) was 
deleted because thorium is not listed in the current drinking wa-
ter testing requirements. Previous §73.55(2)(D)(viii) was renum-
bered as (vii). Previous §73.55(2)(D)(ix) was renumbered as 
(viii) and amended to update the method used for this analysis. 
Previous §73.55(2)(D)(x) was renumbered as (ix). 

Previous §73.55(3)(A)(i) was amended by providing the full 
name of the organization in addition to the acronym used 
in the previous clause. New §73.55(3)(A)(ii), (iii), and (iv) 
adds the analysis of benzoate, BRIX and cereal respectively. 
Previous §73.55(3)(A)(ii) was renumbered as (v). Previous 
§73.55(3)(A)(iii) was renumbered as (vi) and amended by updat-
ing the method used for this analysis. Previous §73.55(3)(A)(iv) 
and (v) were renumbered as (vii) and (viii) respectively. New 
§73.55(3)(A)(ix) adds a new method for the detection of food 
coloring. Previous §73.55(3)(A)(vi), (vii) and (viii) were renum-
bered as (x), (xi) and (xii) respectively. Previous §73.55(3)(A)(ix) 
was renumbered as (xiii) and amended by updating the 
method used to perform this analysis. New §73.55(3)(A)(xiv) 
adds a new method for phosphate determination. Previous 
§73.55(3)(A)(x) and (xi) were renumbered as (xv) and (xvi) 
respectively and amended by changing the names of the meth-
ods used to perform these analyses to accurately reflect the 
names used by the United States Department of Agriculture. 
Previous §73.55(3)(A)(xii) was renumbered as (xvii). New 
§73.55(3)(A)(xviii) and (xix) adds new methods for the analysis 
of soya and sulfite, respectively. Previous §73.55(3)(A)(xiii) was 
renumbered as (xx). 

Previous §73.55(3)(B) was amended by eliminating analytical 
techniques that have become obsolete and are no longer used 
by the department, and by explaining that each remaining ana-
lytical technique requires a separate sample preparation with a 
separate fee for each preparation. Previous §73.55(3)(B)(ii)(I) 
and (II) was amended by updating the methods used for the 
analyses. Previous §73.55(3)(B)(ii)(III) was deleted because the 
techniques and methods listed are no longer performed by the 
department. Previous §73.55(3)(B)(ii)(IV) was renumbered as 
(III). 

Previous §73.55(4)(A) was amended to explain that each analyt-
ical technique used for the analysis of a metal in soil and solids 
requires a separate sample preparation and each preparation 
has a separate fee. It further explains that the determination of 
leachable metals in solid samples requires a solid leachate sam-
ple preparation, as well as analysis of the leachate using non-
potable water analytical methods, and the cost of the analysis will 
be the solid leachate sample preparation fee plus the required 
non-potable water preparation fee(s) and the per-element test 
fee(s). New §73.55(4)(A)(ii) adds a test/fee for a solid leachate 
for metals analysis. Previous §73.55(4)(A)(ii) was renumbered 
as (iii). Previous §73.55(4)(A)(ii)(I) - (V) were deleted because 
these analytical techniques are obsolete and no longer used by 
the department. Previous §73.55(4)(A)(ii)(VI) was renumbered 
as (I) and amended by updating the method used to perform this 
analysis. Previous §73.55(4)(A)(ii)(VII) was deleted because the 

term "non-routine" is ambiguous. The analysis of a single metal 
using specific analytical instrumentation was listed in previous 
§73.55(4)(A)(ii)(IX) and (XI). Previous §73.55(4)(A)(ii) (VIII) was 
deleted because the analysis for silver, is the same as any other 
single metal analysis described in previous §73.55(4)(A)(ii)(IX) 
and (XI). Previous §73.55(4)(A)(ii)(IX) was renumbered as (II) 
and amended by updating the method used to perform this anal-
ysis. Previous §73.55(4)(A)(ii)(X) was deleted because the tech-
nology is obsolete and the department no longer performs these 
methods. Previous §73.55(4)(A)(ii)(XI) was renumbered as (III) 
and amended by updating the technology and method used to 
perform this analysis. 

Previous §73.55(4)(B) was amended by adding details on when 
a sample preparation fee applies, and to state that the total cost 
of an analysis will include the cost of sample preparation (if ap-
plicable) and the analytical method fee. Some minor revisions 
were made throughout subparagraph (B) to improve readability, 
achieve consistency of format, and to capitalize the names of the 
substances being tested. 

Previous §73.55(4)(B)(i) was amended by changing "alpha spec-
trometry preparation" to "sample preparation" because the pro-
cedure is not specific to alpha spectrometry, and by updating the 
method used for this preparation. New §73.55(4)(B)(ii) adds the 
analysis of americium isotopes. Previous §73.55(4)(B)(ii) - (xi) 
were renumbered as (iii) - (xii), respectively, and amended by 
updating the method used for each respective analysis. 

Previous §73.55(5) was amended by deleting the phrase "or-
ganic compounds and/or" because the laboratory no longer 
performs analysis of organic compounds in fish. These analyses 
were performed for a specific project which has been completed 
since the last rule making process. Previous §73.55(5)(B)(ii)(I) 
and (II) were amended by updating the methods used to per-
form these analyses. Previous §73.55(5)(B)(ii)(III) was deleted 
because the technology is obsolete and the department no 
longer performs these methods. Previous §73.55(5)(B)(ii)(IV) 
was renumbered as (III) and amended to update the method 
used by the laboratory. Previous §73.55(5)(B)(iii) was deleted 
because this analysis was for a particular project which has 
been completed since the last rule making process. 

Previous §73.55(5)(C) and clauses (i) - (v) were deleted because 
the department no longer performs organic analyses on tissue 
and vegetation samples. Previous §73.55(5)(D) was renum-
bered as (C) and amended by explaining when a sample prepa-
ration fee applies, and also that the total cost of an analysis will 
include the cost of sample preparation (if applicable) and the an-
alytical method fees. Previous §73.55(5)(C)(i) was amended by 
changing "alpha spectrometry preparation" to "sample prepara-
tion" because the procedure is not specific to alpha spectrome-
try, and by updating the method used for this preparation. New 
§73.55(5)(C)(ii) adds the analysis of americium isotopes. Previ-
ous §73.55(5)(D)(ii) - (vi) were renumbered as (iii) - (vii), respec-
tively, and amended by updating the method used for each anal-
ysis. New §73.55(5)(C)(viii) adds the analysis for Radium-228 
in tissue and vegetation. Previous §73.55(5)(D)(vii) - (x) were 
renumbered as (ix) - (xii), respectively. In addition, previous 
§73.55(5)(D)(viii) - (x) were amended by updating the methods 
used for these analyses. 

Previous §73.55(6) was amended by changing the description of 
samples in this subsection from "water and wastewater" to "non-
potable" water to match the language in the fields of accreditation 
offered by The NELAC Institute. Previous §73.55(6)(A)(i) and (ii) 
was amended by updating the methods used for these analyses. 
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Previous §73.55(6)(B) was amended by changing the de-
scription of samples in this subsection from water "and/or 
wastewater" samples to "non-potable" water samples to match 
the language in the fields of accreditation offered by The NELAC 
Institute, and by adding a sentence clarifying that a sample 
that requires analysis by two different techniques will require 
two sample preparations. This amendment also clarifies that 
the total cost of the analysis will include sample preparation 
fee(s) plus a per element fee of each metal analyzed. Previous 
§73.55(6)(B)(ii)(II) was deleted because silver is now analyzed 
using the "single metal, ICP" method that is described in 
previous §73.55(6)(B)(ii)(III). Previous §73.55(6)(B)(ii)(III) was 
renumbered as (II) and amended by updating the method used 
for the analysis. Previous §73.55(6)(B)(ii)(IV) was deleted be-
cause these techniques and methods are obsolete and no longer 
performed by the department. Previous §73.55(6)(B)(ii)(V) was 
renumbered as (III) and amended by updating the method used 
for this analysis. 

Previous §73.55(6)(C) was reformatted to improve readability. 
The first word in each of the clauses (i) - (xi) was capitalized 
as part of the reformatting. In addition, subparagraph (C) 
was amended by explaining when a sample preparation fee 
applies that the total cost of an analysis will include the cost 
of sample preparation (if applicable) and the analytical method 
fee. Previous §73.55(6)(C)(i) was amended by changing "alpha 
spectrometry preparation" to "sample preparation" because the 
procedure is not specific to alpha spectrometry, and by updating 
the method used for this preparation. New §73.55(6)(C)(ii) 
adds the analysis of americium isotopes. New §73.55(6)(C)(iii) 
has been added as part of the reformatting of the section. The 
analysis of gamma emitting isotopes has been moved to this 
location in the text and previous §73.55(6)(C)(iv) was deleted to 
improve readability. Previous §73.55(6)(C)(ii) was renumbered 
as (iv). Previous §73.55(6)(C)(iii) was renumbered as (v). 
Previous §73.55(6)(C)(v), (vi) and (vii) were renumbered as 
(vi), (vii) and (xiii), respectively. These clauses were amended 
by updating the methods used to perform these analyses. 
Previous §73.55(6)(C)(viii) was renumbered as (ix). Previous 
§73.55(6)(C)(ix) was renumbered as (x) and amended by updat-
ing the method used for this analysis. Previous §73.55(6)(C)(x) 
was renumbered as (xi). Previous §73.55(6)(C)(xi) was renum-
bered as (xii) and amended by updating the method used for 
this analysis. 

Previous §73.55(7) was amended by replacing previous text 
"wipes/filters/cartridges" with the phrase "wipe, filter or car-
tridge" to provide clarity and improve readability. Previous 
§73.55(7)(A), lead analysis by FLAA, was deleted because 
the technique listed for this analysis is obsolete and no longer 
performed by the department. However, the analysis of lead 
in a solid sample using a different technology is listed in 
§73.55(4)(A)(iii)(III). Previous §73.55(7)(B) was renumbered as 
(A) and amended by adding an explanation of when a sample 
preparation fee applies and how the total cost of the analysis 
is calculated. The addition of this statement required that 
the section be reformatted to improve readability. Previous 
§73.55(7)(B)(i) was amended by changing "alpha spectrometry 
preparation" to "sample preparation" because the procedure 
is not specific to alpha spectrometry, and by updating the 
method used for this preparation. New §73.55(7)(B)(ii) adds 
the analysis of americium isotopes. Previous §73.55(7)(B)(ii) 
was deleted because this analysis is not required for wipe, filter 
or cartridge samples. New §73.55(7)(B)(iii) adds the analysis 
of gamma emitting isotopes. Previous §73.55(7)(B)(iii) and 

(iv) were renumbered as (iv) and (v), respectively. Previous 
§73.55(7)(B)(vi) and (vii) were amended by capitalizing the first 
word of each clause as part of the new format and updating the 
method used for these analyses. New §73.55(7)(B)(viii) adds 
the analysis of Radium-228. Previous §73.55(7)(B)(viii) - (xi) 
were renumbered as (x) - (xii), respectively. Additionally, these 
clauses were amended by capitalizing the first words of each 
clause as part of the new format and by updating the methods 
used for these analyses. 

COMMENTS 

The department, on behalf of the commission, has reviewed and 
prepared responses to the comments received regarding the 
proposed rules during the comment period, which the commis-
sion has reviewed and accepts. The commenter was from the 
Lower Colorado River Authority (LCRA), on behalf of its Envi-
ronmental Laboratory Services (ELS), and submitted the com-
ments. The commenter was not against the rules in their en-
tirety; however, the commenter suggested recommendations for 
change as discussed in the summary of comments. The com-
menter was not in favor of fee changes in the rules for analytical 
tests associated with the TCEQ Drinking Water Quality. 

Comment: Concerning §73.55(2), the LCRA states that histori-
cally, both the LCRA ELS and the LSS have charged public water 
systems (PWSs) the same "reasonable" fees for samples col-
lected by the TCEQ under the Drinking Water Quality Program. 

Response: The department's laboratory fees are derived pur-
suant to statutory requirements, as opposed to any considera-
tion of coordinating the fee amounts with the LCRA to meet an 
unspecified "reasonable" standard. The statutory requirements 
pertaining to setting the department's laboratory fees make no 
mention of the LCRA or any other laboratory. The commission 
is now adopting rules which reflect fees calculated to recoup its 
costs, on a test-by-test basis, as described in detail elsewhere 
in this preamble. No change was made as a result of this com-
ment. 

Comment: Concerning §73.55(2), the LCRA stated that "al-
though some chemical analysis fees in the proposed rule are 
significantly increased, many have decreased as much as 77% 
with an overall decrease in fees of 35%." 

Response: The LCRA did not identify the individual tests they 
reviewed to make these assumptions; therefore the department 
is unable to specifically address the comment. The department 
can say that there are exactly 24 tests mandated by the TCEQ 
Drinking Water Quality Program which the LSS performs on 
their behalf. Of these 24 tests, four now increase in price when 
compared to the previous fee schedule and 20 decrease in 
price. Only one test decreased by 77%--specifically the test 
for Haloacetic acids, EPA Method 522.2. The actual overall 
decrease for these 24 tests is 26%. No PWSs provided negative 
feedback regarding any portion of these rule amendments. 

Since the last rules revision in 2007, the department's labora-
tory has experienced a number of changes that have affected 
fees, including changes in costs for supplies, test kits, shipping, 
petroleum-based products (such as gloves), as well as reduced 
legislative appropriations. Test volumes, as well as technologi-
cal advances in testing methods, are additional factors that im-
pact costing. Texas Health and Safety Code, §12.032(c) pro-
vides for fees for public health services that recover the cost to 
the department to provide the service. Additionally, SB 80, 82nd 
Legislature, Regular Session, 2011 required the department to 
develop, document and implement procedures for setting fees 
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for laboratory services, including updating and implementing a 
cost allocations methodology to analyze the department's costs 
and update the fee schedule as needed, all in accordance with 
Texas Health and Safety Code, §12.032(c). The cost alloca-
tion methodology, developed by a contract Certified Public Ac-
countant that was hired by the department specifically for this 
purpose, takes into account all costs associated with perform-
ing each laboratory testing service offered by the department's 
LSS. Any pricing comparisons between the new fees now being 
adopted and the 2007 fees must take into account all the factors 
described previously. No change was made as a result of this 
comment. 

Comment: Concerning §73.55(2), the LCRA alleges that "the 
proposed rule provides conflicting statements which question the 
application of the cost accounting methodology utilized to deter-
mine chemical analysis fees." 

Response: The department disagrees that any conflicting state-
ments have been made. The statements in the proposal pream-
ble regarding increased costs and funding reductions are true, 
and were provided as background information. The preamble 
went on to clearly state that the specific fees for each test were 
calculated to reflect the actual cost for the department to provide 
that test, using a consistent formula to capture both the direct 
costs associated with that test and the indirect costs associated 
with providing an appropriate laboratory in which to perform the 
test in question. No change was made as a result of this com-
ment. 

Comment: Concerning §73.55(2), the LCRA stated that "in a 
February 23, 2012, memo to the department's State Health Ser-
vices Council regarding the proposed rule, the department's LSS 
indicated the cost allocation methodology is based on 2010 sam-
ple volumes" and "in the case of perchlorate by EPA Method 
314 under §73.55(2)(A)(i)(XXI) the fee increase of 1733% from 
$55.00 to $1008.60 is based on two samples." The LCRA con-
tinues to state that "it is unlikely that 'reasonable' fees would be 
based on only two samples." 

Response: The methodology for developing cost per test in-
cluded calculating the specific cost of performing the test or anal-
ysis and the administrative and overhead cost necessary to op-
erate the LSS. It is these figures together which determined the 
revised fee amount for each of the tests in the fee schedule. In 
order to determine the specific cost for each test the LSS per-
formed a work load unit study for every procedure or test of-
fered. A work load unit was defined as a measurement of staff 
time, consumables and equipment required to perform each pro-
cedure on an individual specimen or sample from the time the 
sample enters the laboratory until test results are reported. The 
final fee schedule now being adopted also reflects, as part of 
the formula used to derive it, the number of specimens tested 
for a particular procedure or test in 2010. This year was used 
because it was the last full year of data available to the depart-
ment for use in its calculations for this rule making process, which 
commenced in 2011. No change was made as a result of this 
comment. 

Comment: Concerning §73.55(2), the LCRA stated that "the pro-
posed fees are in a few cases above the fair market price for the 
analysis of drinking water samples in the environmental testing 
industry (i.e., cyanide, bromide, chlorite, total organic carbon, 
herbicides, etc.)." 

Response: The statutory provisions governing the setting of the 
department's laboratory fees do not include the consideration of 

what other labs charge for the same services. The new depart-
ment fee schedule was calculated based on costs to the depart-
ment associated with each test, along with the indirect costs 
for having laboratories in which to conduct the test. In addi-
tion, the department acknowledged in its proposal preamble that 
there could be a negative financial impact to PWSs that meet the 
definition of a "small business" or "micro-business." Given that 
department laboratory fees have not gone up since 2007, the 
agency believes that PWSs will understand that periodically the 
fee amounts have to be adjusted and that those adjustments will 
raise the cost of some testing. This supposition is borne out by 
the fact that no negative comments were received by the depart-
ment regarding this rulemaking from any PWSs. No change was 
made as a result of this comment. 

Comment: Concerning §73.55(2), the LCRA states that "the pro-
posed rule establishes fees which are in many cases below a 
fair market price for the analysis of drinking water samples in the 
environmental testing industry. For example, the department's 
LSS currently offers Haloacetic Acids for a fee of $230.00, the 
proposed fee is $53.72 (see proposed rule §73.55(2)(C)(vii)) and 
the average market fee is $190.00 based on laboratories offer-
ing drinking water analysis. As other laboratories perform these 
same services under the TCEQ Drinking Water Quality Program, 
any requirement to match the department's LSS fees may have 
a detrimental effect in the market." 

Response: As stated previously, the statutory provisions which 
control how the department's laboratory fees are to be calculated 
do not include any factor to reflect what any other laboratories 
charge for the same tests. Nor do those statutory provisions 
mention consideration of how the fees set may impact other lab-
oratories. Additionally, the department is not aware of any re-
quirement for other laboratories that perform these same ser-
vices under the TCEQ Drinking Water Quality Program to match 
the fee amounts that the department charges at any given time. 
But even if such a requirement existed, it would not impact how 
the Texas Health and Safety Code speaks to the department's 
LLS fee calculations. No change was made as a result of this 
comment. 

Comment: Concerning §73.55(2), the LCRA states that the "de-
partment's LSS advertises on its website it is available to provide 
services within the open market. With the overall reductions in 
chemical testing fees, the department may force other laboratory 
operations out of the market place as the fees are not 'reason-
able' to cover typical laboratory costs." 

Response: The department does offer noncompliance testing 
(i.e., testing outside of that required by TCEQ Drinking Water 
Quality Program) at the price on our published fee schedule 
for analysis of drinking water (including bottled water) samples. 
However, the volume of this testing is very low because sub-
mitters realize that sending such samples to our laboratory is 
more labor-intensive and likely more costly than if they send the 
sample to a commercial laboratory. The department's LSS does 
not provide services such as sample containers, preservatives 
and free shipping of these items to the customer. Nor does the 
fee for such tests include a quality assurance summary or the 
opportunity for submitters to request custom formatting of test 
reports that are transmitted to them electronically. All of these 
services are commonly provided by other laboratory operations 
in the market place. No change was made as a result of this 
comment. 

Comment: Concerning §73.55(2), the LCRA expressed con-
cerns about a statement on the department's LSS website that 
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states it is the "Principal Texas State Drinking Water Laboratory." 
They are concerned that this statement may suggest that the 
department has an agreement or contract with TCEQ to support 
the program as well as authority in the program. Furthermore, 
the LCRA is concerned that "PWSs may assume that the 
department has authority over TCEQ drinking water compliance 
fees and dispute these fees to TCEQ on the basis that their 
budgetary limitations and financial status were not considered 
prior to the rule change." 

Response: EPA requirements for State Primacy say that "The 
Safe Drinking Water Act (SDWA) includes a requirement that 
EPA establish and enforce standards (MCLs, treatment tech-
niques, monitoring) that public drinking water systems must ad-
here to. States and Indian Tribes are given primary enforcement 
responsibility (e.g., primacy) for public PWSs in their state if they 
meet certain requirements." As part of the program delegation, 
the EPA requires that a state "have a laboratory that will serve 
as the State's 'principle' lab that is certified by the EPA." The 
department's LSS has been identified by TCEQ as the State's 
"principle lab" for many years. The LSS is certified by the EPA 
and accredited by The NELAC Institute. Nothing on the LSS 
website states or implies that the department has authority over 
the TCEQ Drinking Water Quality Program or that there is a for-
mal agreement with TCEQ for testing required for this program. 
The department has no written agreement with TCEQ to perform 
testing for the Drinking Water Quality Program. No change was 
made as a result of this comment. 

Comment: Concerning §73.55(2), the LCRA states that TCEQ 
posts laboratory testing fees for PWSs on the TCEQ website for 
the Texas Drinking Water Watch and that the fees on this web-
site reflect the 2007 fees rather than the new ones now being 
adopted. They expressed concerns that "no mention of a pro-
posed fee change is indicated to the PWSs utilizing this site to 
determine budgets. In addition, the TCEQ clearly states all com-
pliance samples are submitted to either the LCRA ELS or the de-
partment's LSS. As such, there is a potential impact to the LCRA 
ELS, TCEQ and PWSs if the fees the department's LSS charges 
vary from the PWSs budget fees and the TCEQ posted fees." 

Response: It is logical that any TCEQ website which lists labora-
tory fees in Texas associated with the state Drinking Water Qual-
ity Program would list, at any given time, those fees which are 
current. Now that the department has updated its fees through 
this rulemaking, the TCEQ website will presumably be updated 
to reflect the new department fee schedule. The fact that an out-
side agency has posted department LSS fees on a website, as a 
service to its customers, is no justification for arguing that these 
fees may then never deviate from those amounts. The depart-
ment conducted outreach, notifying stakeholders that rules con-
cerning fees for laboratory services were being revised and that 
initial stakeholder input, followed by the official 30-day comment 
period, would be accepted. This letter to stakeholders explained 
that the proposed rules implement portions of SB 80 of the 82nd 
Legislature, Regular Session, 2011, which requires that the de-
partment develop, document and implement procedures for set-
ting fees using a documented methodology which would analyze 
the department's costs and update the laboratory fee schedule 
as necessary to cover the cost of providing the service. As a re-
sult, fees for some tests would be higher, some would be lower 
and some would stay the same in comparison to the current fee 
levels (last revised in 2007). The outreach letter was posted on 
the LSS website and sent to submitters in December 2011 and 
January 2012. The PWSs, LCRA, and TCEQ were included in 

this distribution of information. No change was made as a result 
of this comment. 

Comment: Concerning §73.55(2), the LCRA states that "In De-
cember 2011, the LCRA entered into a Memorandum of Under-
standing (MOU) with the department's LSS (DSHS Contract no. 
2012-040231-001) regarding the department's Continuity of Op-
erations Plan. This MOU is for the LCRA ELS to provide backup 
chemical testing services of the department's LSS. At the time of 
the negotiated contract, the department's LSS did not disclose 
the proposed rule change and related fees based on a cost allo-
cation study. In addition, the MOU states that the department's 
LSS will honor the LCRA ELS fees." The LCRA continues by 
saying that "in many cases the LCRA fees are higher than the 
department's proposed fees, the LCRA ELS is concerned that 
the department's LSS may pass the cost difference on to PWSs 
since absorbing costs would impact the department cost recov-
ery by the cost allocation methodology." 

Response: This comment does not properly characterize how 
events would take place if it were necessary to implement the 
MOU. The MOU states "that the LCRA shall perform analysis of 
drinking water, water compliance monitoring samples and non-
potable water and solids as requested by the department's LSS, 
as provided under this agreement, in the event that the depart-
ment's LSS is or becomes incapable and/or overwhelmed due 
to an emergency." The agreement continues to say that "the 
LCRA shall invoice sample submitters directly, with prices in ac-
cordance with the LCRA's fee schedule in effect at that time, 
and will receive payments directly from those submitters." The 
department will not be involved with collection of fees for testing 
under the MOU. No change was made as a result of this com-
ment. 

The rule text in §73.41 was revised to clarify that tests listed 
as being performed by a particular department laboratory may 
be performed at any other department laboratory at the depart-
ment's discretion. 

LEGAL CERTIFICATION 

The Department of State Health Services General Counsel, Lisa 
Hernandez, certifies that the rules, as adopted, have been re-
viewed by legal counsel and found to be a valid exercise of the 
agencies' legal authority. 

25 TAC §§73.31, 73.41, 73.51, 73.54, 73.55 
STATUTORY AUTHORITY 

The amendments and new sections are adopted under the 
Texas Health and Safety Code, §12.031 and §12.032 which 
allow the department to charge fees to a person who receives 
public health services from the department, §12.034 which 
requires the department to establish collection procedures, 
§12.035 which required the department to deposit all money 
collected for fees and charges under §12.032 and §12.033 in 
the state treasury to the credit of the department's public health 
service fee fund, and §12.0122 which allows the department 
to enter into a contract for laboratory services; and Texas Gov-
ernment Code, §531.0055 and Texas Health and Safety Code, 
§1001.075 which authorize the Executive Commissioner of the 
Health and Human Services Commission to adopt rules and 
policies necessary for the operation and provision of health and 
human services by the department and for the administration of 
Texas Health and Safety Code, Chapter 1001. 

§73.41. Sale of Laboratory Services. 
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♦ ♦ ♦ 

♦ ♦ ♦ 

(a) Purpose. This section details the procedures concerning 
the sale of laboratory services by the Department of State Health Ser-
vices (department). Certain of these services are set out by rule with 
specific charges for each listed service, as found in §73.54 and §73.55 
of this title (relating to Fee Schedule for Clinical Testing and New-
born Screening and Fee Schedule for Chemical Analyses). Provision 
of those listed services by the department may or may not involve a 
contract, at the department's discretion. Other services, not found in 
those fee schedules, that the department elects to sell will be memori-
alized in a contract between the department and the purchaser of such 
service(s). Entities which the department may contract with for the sale 
of laboratory services are limited to those found at Health and Safety 
Code, §12.0122. At the department's discretion, tests designated to be 
performed at a particular department laboratory may be performed at 
any of the department laboratories. 

(b) Definition of laboratory services. Laboratory services in-
clude the sale of the following services: the evaluation and/or testing of 
samples, and the subsequent reporting of test or evaluation results for 
samples submitted to the laboratory; certification, accreditation or ap-
proval of milk and shellfish laboratories and milk analysts; and special 
projects. Laboratory Services, as limited by Health and Safety Code, 
§12.0122, do not include services related to tissue and cytology speci-
mens except for pap smears for recipients under federally funded pro-
grams. 

(c) Charges. Fees for the sale of laboratory services found in 
the fee schedules at §73.54 and §73.55 of this title were calculated to 
recover the department's costs associated with such activities. When 
laboratory services outside of those fee schedules are sold under this 
section, the contract executed for that sale shall include charges for the 
services in question which recover the department's costs associated 
with such activities. 

(d) Other contracts. This section does not affect department 
contracts that are not governed by Health and Safety Code, §12.0122. 

(e) Fees. A schedule of all fees is available upon request from 
the Department of State Health Services, 1100 West 49th Street, Austin, 
Texas 78756, (512) 776-7318. It is also available online in the Manual 
of Reference Services at http://www.dshs.state.tx.us/lab. 

(f) Payment of charges. 

(1) The department will determine whether a charge must 
be paid with submission of the specimen or whether the department 
will bill later for the charge, unless otherwise stated in this section. 

(2) A charge paid is non-refundable. 

(3) Failure to pay a charge in a timely manner may result in 
the department's refusal to accept specimens or samples until all delin-
quent charges are paid. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on September 20, 

2012. 
TRD-201204994 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Effective date: October 10, 2012 
Proposal publication date: April 6, 2012 
For further information, please call: (512) 776-6972 

25 TAC §§73.51, 73.53 - 73.55 
STATUTORY AUTHORITY 

The repeals are adopted under the Texas Health and Safety 
Code, §12.031 and §12.032 which allow the department to 
charge fees to a person who receives public health services 
from the department, §12.034 which requires the department 
to establish collection procedures, §12.035 which required the 
department to deposit all money collected for fees and charges 
under §12.032 and §12.033 in the state treasury to the credit of 
the department's public health service fee fund, and §12.0122 
which allows the department to enter into a contract for labo-
ratory services; and Texas Government Code, §531.0055 and 
Texas Health and Safety Code, §1001.075 which authorize the 
Executive Commissioner of the Health and Human Services 
Commission to adopt rules and policies necessary for the 
operation and provision of health and human services by the 
department and for the administration of Texas Health and 
Safety Code, Chapter 1001. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on September 20, 

2012. 
TRD-201204995 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Effective date: October 10, 2012 
Proposal publication date: April 6, 2012 
For further information, please call: (512) 776-6972 

CHAPTER 229. FOOD AND DRUG 
SUBCHAPTER L. LICENSURE OF FOOD 
MANUFACTURERS, FOOD WHOLESALERS, 
AND WAREHOUSE OPERATORS 
25 TAC §229.182 
The Executive Commissioner of the Health and Human Ser-
vices Commission (commission), on behalf of the Department 
of State Health Services (department), adopts an amendment 
to §229.182 concerning the licensure of food manufacturers, 
food wholesalers, and warehouse operators. The amendment 
to §229.182 is adopted with changes to the proposed text as 
published in the May 4, 2012, issue of the Texas Register (37 
TexReg 3343). 

BACKGROUND AND PURPOSE 

The amendment is necessary to comply with Senate Bill (SB) 
81, 82nd Legislature, Regular Session, 2011, which enacted an 
amendment to Health and Safety Code, §431.2211, to state that 
a person is not required to license if that person harvests, pack-
ages, or washes raw fruits or vegetables for shipment at the lo-
cation of harvest. Whole produce distributors previously exempt 
from licensing will be required to license if they harvest, pack-
age or wash whole fruits and vegetables outside of the location 
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of harvest. Grammatical corrections and department contact in-
formation are also being updated. 

SECTION-BY-SECTION SUMMARY 

The amendment to §229.182 brings the rule into compliance with 
SB 81, which amended Health and Safety Code, §431.2211, re-
vising the licensing exemption of whole produce distributors. 

Section 229.182(b)(3) revises the rule reference for the licens-
ing of wholesale distributor of drugs from "§229.252(a)(1)" to 
"§229.249(a)." 

Section 229.182(b)(7) revises the name of the agency respon-
sible for Internet application processing from "Texas Online 
Authority" to "the Department of Information Resources." This 
change reflects the abolishment of the Texas Online Authority 
and the transfer of its powers and duties to the Department of 
Information Resources as a result of House Bill 2048, 79th Leg-
islature, Regular Session, 2005, which amended Government 
Code, Chapter 2054. 

Section 229.182(c) deletes the website address 
"www.tdh.state.tx.us/bfds/lic/apps.html" and provides the current 
website address "www.dshs.state.tx.us/fdlicense/apps.shtm" to 
update the location where a license/registration form can be 
obtained on the Internet. 

Section 229.182(h)(2)(C) deletes the mailing address "1100 
West 49th Street, Austin, Texas 78756-3182" and provides 
the current mailing address "Regulatory Licensing Unit, Food 
and Drug Licensing Group, Mail Code 2835, P.O. Box 149347, 
Austin, Texas 78714-9347." 

Section 229.182(i)(1) deletes the word "or ships" and adds the 
words "or" and "for shipment at the location of harvest" to update 
the licensing exemption of whole produce distributors. 

COMMENTS 

The department, on behalf of the commission, did not receive 
any comments regarding the proposed rules during the comment 
period. However, the name of the agency was revised to reflect 
the abolishment of the Texas Online Authority and the transfer 
of its powers and duties to the Department of Information Re-
sources in §229.182(b)(7). 

LEGAL CERTIFICATION 

The Department of State Health Services, General Counsel, 
Lisa Hernandez, certifies that the rule, as adopted, has been 
reviewed by legal counsel and found to be a valid exercise of 
the agencies' legal authority. 

STATUTORY AUTHORITY 

The amendment is authorized by Health and Safety Code, 
§12.0111, which requires the department to charge fees for 
issuing or renewing a license; §12.0112, which requires the 
term of each license issued to be two years; and Government 
Code, §531.0055, and Health and Safety Code, §1001.075, 
which authorize the Executive Commissioner of the Health 
and Human Services Commission to adopt rules and policies 
necessary for the operation and provision of health and human 
services by the department and for the administration of Health 
and Safety Code, Chapter 1001. 

§229.182. Licensing/Registration Fee and Procedures. 
(a) License/registration required. 

(1) A person who manufactures food must obtain a food 
manufacturer's license for each place of business as described in sub-

section (b)(1) or (2) of this section; also, a food manufacturer who dis-
tributes its own food, and/or food from another manufacturer must only 
obtain a food manufacturer's license. When calculating the amount of 
the licensing fee, the manufacturer must include the total for all food 
manufactured and wholesaled from the place of business. 

(2) A person who distributes food, but who does not man-
ufacture food, must obtain a food wholesaler's license for each place of 
business as described in subsection (b)(3) or (4) of this section. 

(3) A person who distributes food, but who does not man-
ufacture food, and who chooses to store that food with a warehouse 
operator licensed under subsection (b)(8) or (9) of this section, must 
register as a food wholesaler under subsection (b)(7) of this section. 

(4) A person who distributes food and drugs, food and 
medical devices, or food and drugs and medical devices, must obtain 
a wholesaler with combination products license, as described in 
subsection (b)(5) or (6) of this section, for each place of business; 
this license is required even if the products are stored in a separate 
warehouse or with a warehouse operator licensed under subsection 
(b)(8) or (9) of this section. 

(5) A warehouse operator storing food for a registered food 
wholesaler must obtain a warehouse operator license as described in 
subsection (b)(8) or (9) of this section for each such warehouse. A 
warehouse operator who distributes only food is required to obtain 
only a warehouse operator license. A warehouse operator who dis-
tributes combination products (food and drugs, food and medical de-
vices, or food, drugs, and medical devices) and is also required to ob-
tain a wholesaler's license under subsection (b)(5) or (6) of this section 
will be issued only one license. The license fee to be paid will be the 
higher of the two applicable fees. 

(6) A warehouse operated by a food manufacturer which is 
totally separate from any manufacturing location, including locations 
from which foods are held for limited periods of time for distribution, 
must obtain a warehouse operator license as described in subsection 
(b)(8) or (9) of this section for each such warehouse. 

(7) A retail food store that also manufactures food and is 
required to be permitted by the Department of State Health Services 
(department) pursuant to Health and Safety Code, Chapter 437, and 
the Texas Food Establishment Regulations, §229.370 and §229.371 of 
this title (relating to Permitting Retail Food Establishments), will be 
issued only one license or permit. The license or permit fee to be paid 
will be the higher of the two applicable fees. 

(8) A wholesaler who distributes combination products and 
who is also required to be licensed as a warehouse operator under this 
section will be issued only one license. The license fee to be paid will 
be the higher of the two applicable fees. 

(9) A food manufacturer required to be licensed exclu-
sively pursuant to Health and Safety Code, Chapter 432, relating to 
Food, Drug, Device and Cosmetic Salvage, Chapter 433, relating to 
Meat and Poultry Inspection, Chapter 435, relating to Dairy Products, 
Chapter 436, relating to Aquatic Life, or Chapter 440, relating to 
Frozen Desserts, is not required to license pursuant to this chapter. 

(b) Licensing and registration fees. 

(1) Food manufacturer. No person may operate or conduct 
business as a food manufacturer in this state without first obtaining 
a license from the department. Licenses issued under this subsection 
expire two years from the start date of the regulated activity. All ap-
plicants for a new or renewal food manufacturer's license shall pay a 
license fee. 
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(A) For each place of business having gross annual 
manufactured food sales of $0.00 - $9,999.99, the fees are: 

(i) $100 for a two-year license; 

(ii) $100 for a two-year license that is amended due 
to a change of ownership; and 

(iii) $50 for a two-year license that is amended dur-
ing the current licensure period due to minor changes. 

(B) For each place of business having gross annual 
manufactured food sales of $10,000 - $24,999.99, the fees are: 

(i) $150 for a two-year license; 

(ii) $150 for a two-year license that is amended due 
to a change of ownership; and 

(iii) $75 for a two-year license that is amended dur-
ing the current licensure period due to minor changes. 

(C) For each place of business having gross annual 
manufactured food sales of $25,000 - $99,999.99, the fees are: 

(i) $250 for a two-year license; 

(ii) $250 for a two-year license that is amended due 
to a change of ownership; and 

(iii) $125 for a two-year license that is amended dur-
ing the current licensure period due to minor changes. 

(D) For each place of business having gross annual 
manufactured food sales of $100,000 - $199,999.99, the fees are: 

(i) $560 for a two-year license; 

(ii) $560 for a two-year license that is amended due 
to a change of ownership; and 

(iii) $280 for a two-year license that is amended dur-
ing the current licensure period due to minor changes. 

(E) For each place of business having gross annual 
manufactured food sales of $200,000 - $999,999.99, the fees are: 

(i) $900 for a two-year license; 

(ii) $900 for a two-year license that is amended due 
to a change of ownership; and 

(iii) $450 for a two-year license that is amended dur-
ing the current licensure period due to minor changes. 

(F) For each place of business having gross annual man-
ufactured food sales of $1 million - $9,999,999.99, the fees are: 

(i) $1,120 for a two-year license; 

(ii) $1,120 for a two-year license that is amended 
due to a change of ownership; and 

(iii) $560 for a two-year license that is amended dur-
ing the current licensure period due to minor changes. 

(G) For each place of business having gross annual 
manufactured food sales greater than or equal to $10 million, the fees 
are: 

(i) $1,680 for a two-year license; 

(ii) $1,680 for a two-year license that is amended 
due to a change of ownership; and 

(iii) $840 for a two-year license that is amended dur-
ing the current licensure period due to minor changes. 

(2) Food wholesaler. No person may operate or conduct 
business as a food wholesaler in this state without first obtaining a food 
wholesaler's license from the department. Licenses issued under this 
subsection expire two years from the start date of the regulated activity. 
Except as provided for in paragraph (4) of this subsection, all food 
wholesalers shall pay a license fee. 

(A) For each place of business having gross annual food 
sales of $0.00 - $199,999.99, the fees are: 

(i) $250 for a two-year license; 

(ii) $250 for a two-year license that is amended due 
to a change of ownership; and 

(iii) $125 for a two-year license that is amended dur-
ing the current licensure period due to minor changes. 

(B) For each place of business having gross annual food 
sales of $200,000 - $499,999.99, the fees are: 

(i) $450 for a two-year license; 

(ii) $450 for a two-year license that is amended due 
to a change of ownership; and 

(iii) $225 for a two-year license that is amended dur-
ing the current licensure period due to minor changes. 

(C) For each place of business having gross annual food 
sales of $500,000 - $999,999.99, the fees are: 

(i) $680 for a two-year license; 

(ii) $680 for a two-year license that is amended due 
to a change of ownership; and 

(iii) $340 for a two-year license that is amended dur-
ing the current licensure period due to minor changes. 

(D) For each place of business having gross annual food 
sales of $1 million - $9,999,999.99, the fees are: 

(i) $900 for a two-year license; 

(ii) $900 for a two-year license that is amended due 
to a change of ownership; and 

(iii) $450 for a two-year license that is amended dur-
ing the current licensure period due to minor changes. 

(E) For each place of business having gross annual food 
sales of greater than or equal to $10 million, the fees are: 

(i) $1,350 for a two-year license; 

(ii) $1,350 for a two-year license that is amended 
due to a change of ownership; and 

(iii) $675 for a two-year license that is amended dur-
ing the current licensure period due to minor changes. 

(3) Wholesaler with combination products. A person who 
is required to be licensed as a food wholesaler under this section and 
who is also required to be licensed as a wholesale distributor of drugs 
under §229.249(a) of this title (relating to Licensure Fees) or as a de-
vice distributor under §229.439(a)(1) of this title (relating to Licensure 
Fees) shall pay a combined licensure fee for each place of business. 
The licensure fee shall be based on the combined gross annual sales of 
these regulated products (foods, drugs, and/or devices). 

(A) For each place of business having combined gross 
annual sales of $0.00 - $199,999.99, the fees are: 

(i) $520 for a two-year license; 

ADOPTED RULES October 5, 2012 37 TexReg 8029 

http:199,999.99
http:9,999,999.99
http:999,999.99
http:499,999.99
http:199,999.99
http:9,999,999.99
http:999,999.99
http:199,999.99
http:99,999.99
http:24,999.99
http:9,999.99


(ii) $520 for a two-year license that is amended due 
to a change of ownership; and 

(iii) $260 for a license that is amended during the 
current licensure period due to minor changes. 

(B) For each place of business having combined gross 
annual sales of $200,000 - $499,999.99, the fees are: 

(i) $780 for a two-year license; 

(ii) $780 for a two-year license that is amended due 
to a change of ownership; and 

(iii) $390 for a license that is amended during the 
current licensure period due to minor changes. 

(C) For each place of business having combined gross 
annual sales of $500,000 - $999,999.99, the fees are: 

(i) $1,040 for a two-year license; 

(ii) $1,040 for a two-year license that is amended 
due to a change of ownership; and 

(iii) $520 for a license that is amended during the 
current licensure period due to minor changes. 

(D) For each place of business having combined gross 
annual sales of $1 million - $9,999,999.99, the fees are: 

(i) $1,300 for a two-year license; 

(ii) $1,300 for a two-year license that is amended 
due to a change of ownership; and 

(iii) $650 for a license that is amended during the 
current licensure period due to minor changes. 

(E) For each place of business having combined gross 
annual sales greater than or equal to $10 million, the fees are: 

(i) $1,950 for a two-year license; 

(ii) $1,950 for a two-year license that is amended 
due to a change of ownership; and 

(iii) $975 for a license that is amended during the 
current licensure period due to minor changes. 

(4) Food wholesaler registration. Except as provided in 
paragraph (3) of this subsection, a food wholesaler is not required to ob-
tain a license under this section for a place of business if all of the food 
distributed from that place of business will be stored in a warehouse 
licensed under this section. A food wholesaler that is not required to 
obtain a license for a place of business under this section shall regis-
ter each place of business with the department pursuant to subsection 
(d)(2) of this section, but only one registration fee must be paid by each 
such food wholesaler. A food wholesaler who meets this subsection's 
requirements shall pay a registration fee of $100. A registration issued 
under this subsection expires two years from the start date of the regu-
lated activity. 

(5) Warehouse operator. No person may operate or conduct 
business as a warehouse operator in this state without first obtaining 
a license from the department. Licenses issued under this subsection 
expire two years from the start date of the regulated activity. License 
fees are based on the maximum amount of square feet dedicated to food 
storage during the licensing period. A warehouse operator shall pay a 
license fee. 

(A) For each place of business having food storage of 0 
- 6,000 square feet, the fees are: 

(i) $350 for a two-year license; 

(ii) $350 for a two-year license that is amended due 
to a change of ownership; and 

(iii) $175 for a two-year license that is amended dur-
ing the current licensure period due to minor changes. 

(B) For each place of business having food storage of 
6,001 - 24,000 square feet, the fees are: 

(i) $700 for a two-year license; 

(ii) $700 for a two-year license that is amended due 
to a change of ownership; and 

(iii) $350 for a two-year license that is amended dur-
ing the current licensure period due to minor changes. 

(C) For each place of business having food storage of 
24,001 - 75,000 square feet, the fees are: 

(i) $1,050 for a two-year license; 

(ii) $1,050 for a two-year license that is amended 
due to a change of ownership; and 

(iii) $525 for a two-year license that is amended dur-
ing the current licensure period due to minor changes. 

(D) For each place of business having food storage of 
75,001 - 250,000 square feet, the fees are: 

(i) $1,400 for a two-year license; 

(ii) $1,400 for a two-year license that is amended 
due to a change of ownership; and 

(iii) $700 for a two-year license that is amended dur-
ing the current licensure period due to minor changes. 

(E) For each place of business having food storage of 
250,001 or more square feet, the fees are: 

(i) $2,000 for a two-year license; 

(ii) $2,000 for a two-year license that is amended 
due to a change of ownership; and 

(iii) $1,000 for a two-year license that is amended 
during the current licensure period due to minor changes. 

(6) A firm that has more than one business location may 
request a one-time proration of fees when applying for a license for 
each new location. Upon approval by the department, the expiration 
date of the license for the new location will be established the same as 
the firm's previously licensed locations. 

(7) For all applications and renewal applications, the de-
partment is authorized to collect subscription and convenience fees, in 
amounts determined by the Department of Information Resources, to 
recover costs associated with application and renewal application pro-
cessing through tex.gov. 

(8) All license/registration fees paid under this section are 
non-refundable. 

(9) If the license/registration category changes during the 
license period, the license shall be renewed in the proper category at 
the time of renewal. 

(c) License/registration forms. License/registration forms 
may be obtained from the department, located at 1100 West 
49th Street, Austin, Texas 78756-3182, or from the website at 
www.dshs.state.tx.us/fdlicense/apps.shtm. 
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(d) License/registration application. All food manufacturers, 
food wholesalers, and warehouse operators shall file a license applica-
tion on a form authorized by the department. 

(1) The application form shall be signed and verified, and 
shall contain the following information: 

(A) the name of the legal entity to be licensed, including 
the name under which the business is conducted; 

(B) the physical address of the place of business; 

(C) the mailing address of the place of business; 

(D) if a sole proprietorship, the name of the proprietor; 
if a partnership, the names of all partners; if a corporation, the name 
of the corporation, the date and place of incorporation and name and 
address of its registered agent in the state; or if any other type of asso-
ciation, the names of the principals of such association; 

(E) the names of those individuals in an actual admin-
istrative capacity which, in the case of a sole proprietorship shall be 
the managing proprietor; in a partnership, the managing partner; in a 
corporation, the officers and directors; in any other association, those 
in a managerial capacity; and 

(F) a list of categories of gross annual sales or square 
footage as applicable, which must be marked and adhered to by the 
licensee in the determination and paying of the license fee. 

(2) Food wholesalers who meet the requirements to register 
under subsection (b)(7) of this section, must submit a registration form 
authorized by the department which shall be signed and verified, and 
contain the following information: 

(A) the name of the legal entity to be registered, includ-
ing the name under which the business is conducted; 

(B) the name, telephone number, and physical ad-
dresses of the licensed warehouses where the food wholesaler's food 
products are or will be stored; 

(C) the physical address where the food wholesaler's 
distribution records are located and available for review upon inspec-
tion; 

(D) the mailing address and telephone number where 
the food wholesaler may be contacted; and 

(E) a description of the type of food products being dis-
tributed by the food wholesaler. 

(e) Two or more establishments. If the food manufacturer, 
food wholesaler, or warehouse operator operates more than one place of 
business, each place of business shall be licensed separately by listing 
the name and address of each place of business on the license applica-
tion. 

(f) Issuance of license/registration. The department may li-
cense/register a manufacturer, food wholesaler, or warehouse operator 
who meets the requirements of this section and §229.183 of this title 
(relating to Minimum Standards for Licensure/Registration). 

(1) The initial license/registration shall be valid for two 
years from the date the license/registration was issued. 

(2) The renewal license/registration shall be valid for two 
years from the date the license/registration was issued. 

(3) A current license/registration shall only be issued when 
all past due fees and late fees are paid. 

(g) Renewal of license/registration. 

(1) For each licensing/registration period, the food man-
ufacturer, food wholesaler, or warehouse operator shall renew its li-
cense/registration as applicable following the requirements of this sec-
tion and §229.183 of this title. 

(2) A person who holds a license/registration issued by 
the department under the Health and Safety Code shall renew the 
license/registration by filing an application for renewal on a form 
authorized by the department accompanied by the appropriate licens-
ing/registration fee. A licensee/registrant must file for renewal before 
the expiration date of the current license. A person who files a renewal 
application after the expiration date must pay an additional $100 as a 
delinquency fee. 

(3) Failure to submit the renewal during the licensing/reg-
istration period may subject the food manufacturer, food wholesaler, 
or warehouse operator to the offense provisions under the Health and 
Safety Code, Chapter 431, to the provision of §229.184 of this title 
(relating to the Refusal, Revocation, or Suspension of License/Regis-
tration), and to the provisions of §229.222 of this title (relating to En-
forcement). 

(h) Amendment of license/registration. 

(1) Fees. A license or registration that is amended during 
the licensing or registration period, including a change of name, owner-
ship (change in legal entity), or a notification of a change in the location 
of a licensed or registered place of business required under the Health 
and Safety Code, §431.2251, will require a new application and sub-
mission of license or registration fees as outlined in subsection (b) of 
this section. 

(2) Change in name, ownership, status, or location of busi-
ness. 

(A) Not later than the 31st day before the date of the 
change in the name, status, or location of a licensed/registered place 
of business, the license/registration holder shall provide written notice 
to the department of the intended change. The notice shall include, as 
applicable: 

(i) The new name of the legal entity to be licensed or 
registered, including the name under which the business is conducted; 

(ii) The physical and mailing address of the new lo-
cation; 

(iii) The name and physical address of the licensed 
warehouse where the food wholesaler's food products will be stored; 

(iv) The physical address where the food whole-
saler's distribution records are located and available for review upon 
inspection; and 

(v) The mailing address and telephone number 
where the food wholesaler may be contacted. 

(B) Not later than the 10th day after completion of the 
change of location, the licensee or registrant shall forward to the de-
partment the name and residence address of the individual in charge of 
the new place of business. 

(C) Notice is considered adequate if the licensee or reg-
istrant provides the intent and verification notices to the department 
by certified mail, return receipt requested, mailed to the department 
at Regulatory Licensing Unit, Food and Drug Licensing Group, Mail 
Code 2835, P.O. Box 149347, Austin, Texas 78714-9347. 

(i) This section does not apply to: 
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(1) a person, firm, or corporation that harvests, packages, 
or washes raw fruits or vegetables for shipment at the location of har-
vest; 

(2) a direct seller who is not otherwise engaged in manu-
facturing; 

(3) a person engaged solely in the distribution of alcoholic 
beverages in sealed containers by holders of licenses or permits issued 
under the Alcoholic Beverage Code, Chapters 19, 20, 21, 23, 64, or 65; 

(4) a food service establishment or a commissary which 
distributes food primarily intended for immediate consumption on the 
premises of a retail outlet under common ownership unless the business 
regularly engages in the labeling, combining, and purifying of food 
which is either sold for resale or packaged for sale in other than indi-
vidual portions; or 

(5) a restaurant that provides food for immediate human 
consumption to a political subdivision or to a licensed nonprofit or-
ganization if the restaurant would not otherwise be considered a food 
wholesaler. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on September 21, 

2012. 
TRD-201204999 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Effective date: October 11, 2012 
Proposal publication date: May 4, 2012 
For further information, please call: (512) 776-6972 

CHAPTER 230. SPECIFIC ADDITIONAL 
REQUIREMENTS FOR DRUGS 
SUBCHAPTER B. LIMITATIONS ON 
SALES OF PRODUCTS CONTAINING 
EPHEDRINE, PSEUDOEPHEDRINE, AND 
NORPSEUDOEPHEDRINE 
The Executive Commissioner of the Health and Human Ser-
vices Commission (commission), on behalf of the Department 
of State Health Services (department), adopts amendments to 
§230.11 and §230.15, the repeal of §230.16, and new §§230.16 
- 230.18, concerning the limitations on sales of products con-
taining ephedrine, pseudoephedrine, and norpseudoephedrine. 
The sections are adopted without changes to the proposed text 
as published in the April 6, 2012, issue of the Texas Register 
(37 TexReg 2338) and, therefore, the sections will not be repub-
lished. 

BACKGROUND AND PURPOSE 

The amendments, repeal, and new sections are necessary 
to implement legislative changes to the Health and Safety 
Code. Health and Safety Code, Chapter 486, was amended 
by House Bill 1137, 82nd Legislature, Regular Session, 2011, 
regarding the retail sale of drug products containing ephedrine, 
pseudoephedrine and norpseudoephedrine. The purposes of 

the rules are to amend definitions; modify restrictions on sales 
of the drug products; mandate the use of a non-departmental 
real-time electronic monitoring system; provide for temporary 
exemptions to the mandate; and establish privacy protections 
for electronic data. 

Current law requires non-pharmacy retailers of ephedrine, 
pseudoephedrine and norpseudoephedrine to obtain a Certifi-
cate of Authority (COA) with the department. These retailers 
are required to track sales of ephedrine, pseudoephedrine, and 
norpseudoephedrine containing drug products using electronic 
or paper records. Information collected by the retailer includes 
name of the person making the purchase, date of purchase, 
product name, and number of grams purchased. Texas law 
requires certain limitations on the quantity of drug products sold 
and the department has the authority to review those records. 

SECTION-BY-SECTION SUMMARY 

Amended §230.11(b)(8) revises the definition of "over-the-
counter sale" in order to correspond with the new quantity limits 
of substances in drug products established in §230.15(b). 

Section 230.11(b)(9) adds the definition of "real-time electronic 
logging system." 

The amendment to §230.15(a)(1)(A) now requires the person 
making a purchase of drug products containing ephedrine, pseu-
doephedrine and norpseudoephedrine to display a government-
issued identification. 

The amendment to §230.15(a)(2) stipulates that the business 
establishment selling the product will also have to document the 
date of birth and address of the purchaser, the time of the pur-
chase and the type of identification displayed, as well as the 
number on the identification. 

Amended §230.15(a)(3) requires a business establishment sell-
ing the products to transmit the sale information using the real-
time logging system as defined in §230.11(b)(9). 

New §230.15(b) prohibits the sale within any calendar day, of 
more than 3.6 grams of ephedrine, pseudoephedrine, norpseu-
doephedrine or any combination of those substances; and 
within a 30-day period, of more than 9 grams of ephedrine, 
pseudoephedrine, norpseudoephedrine or any combination of 
those substances. 

New §230.15(c) requires businesses to maintain each record of 
sale until at least the second anniversary of the date the record 
was made. Upon request, records shall be provided to local, 
state or federal law enforcement agencies, including the United 
States Drug Enforcement Administration. 

New §230.15(d) states that a business that has used a real-time 
electronic logging system for longer than two years does not 
need to comply with §230.15(c). 

New §230.15(e) states that a business that has used a real-time 
electronic logging system for longer than two years shall destroy 
all papers maintained under this section unless prohibited by law. 

Section 230.16 in its entirety is repealed in order to replace the 
section with a new §230.16, which will detail the requirements 
for establishing a real-time electronic monitoring system. The 
text of the repealed §230.16 is revised and rewritten under new 
§230.17. The purpose of the repeal is to renumber affected sec-
tions and improve the flow of the subchapter. 

New §230.16(a) has new language regarding the transmission 
of sales information to a real-time electronic logging system. Be-
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fore completing an over-the-counter sale of a product containing 
ephedrine, pseudoephedrine, or norpseudoephedrine, a busi-
ness establishment shall transmit the information in a record to 
a real-time electronic logging system. 

New §230.16(b) states that a business establishment cannot 
complete the sale if the real-time electronic logging system re-
turns a report that the purchaser would obtain an amount of 
ephedrine, pseudoephedrine, norpseudoephedrine, or a combi-
nation of those substances greater than the allowable amount. 

New §230.16(c) allows an employee of a business establishment 
to use an override mechanism if the employee has a reasonable 
fear of imminent bodily injury or death from the person attempting 
to obtain the drug products. 

New §230.16(d) requires the administrators of a real-time elec-
tronic logging system, when requested, to make available to the 
Texas Department of Public Safety a copy of each record of an 
over-the-counter sale of a product containing ephedrine, pseu-
doephedrine, or norpseudoephedrine when the record is submit-
ted by a business establishment located in this state. 

New §230.16(e) states that a pharmacy that engages in over-
the-counter sales of the drug products may apply to the State 
Board of Pharmacy for a temporary exemption from the require-
ment of using a real-time electronic logging system under this 
subchapter. Such exemption cannot exceed 180 days. 

New §230.16(f) allows a business establishment that engages in 
over-the-counter sales of the drug products to request from the 
department a temporary exemption from the requirement of us-
ing a real-time electronic logging system under this subchapter. 
Such exemption cannot exceed 180 days. 

New §230.16(g) states that a business establishment granted a 
temporary exemption under this section must continue to keep 
records of sales as they did before enactment of these amend-
ments. 

New §230.16(h) states that an exemption granted under this sec-
tion does not relieve a business establishment of any duty other 
than the duty to use a real-time electronic logging system. 

New §230.16(i) states that a business establishment that expe-
riences a mechanical or electronic failure of the real-time elec-
tronic logging system shall maintain a written record or an elec-
tronic record that satisfies the requirements this section and en-
ter the information in the real-time electronic logging system as 
soon as practicable after the system becomes operational. 

New §230.16(j) requires the administrators of a real-time elec-
tronic logging system to provide real-time access to the infor-
mation in the system to the Department of Public Safety if that 
agency executes a memorandum of understanding with the ad-
ministrators. 

New §230.17(a) allows the department to impose an administra-
tive penalty for a violation of the Health and Safety Code, Chap-
ter 486, or this subchapter. 

New §230.17(b) sets the amount of the administrative penalty 
up to $1,000 per violation per day, not to exceed $20,000 for a 
violation of a continuing nature. 

New §230.17(c) sets a penalty based on the following: the seri-
ousness of the violation; the threat to health or safety; the history 
of previous violations; an amount necessary to deter a future vi-
olation; whether the violator demonstrated a good faith effort to 

correct the violation; and any other matter that justice may re-
quire. 

New §230.17(d) and (e) set forth the procedure for the depart-
ment's notice of a violation and for a person's response to the 
notice. 

New §230.17(f) states that hearings will be held at the State Of-
fice of Administrative Hearings and will be conducted under Gov-
ernment Code, Chapter 2001. 

New §230.18 defines the privacy protections for information en-
tered or stored in a real-time electronic logging system. 

New §230.18(a) documents where privacy protections for an in-
dividual are codified under Title 21, Code of Federal Regulations, 
§1314.45. 

New §230.18(b) allows business establishments to disclose in-
formation only to the United States Drug Enforcement Adminis-
tration and other federal, state, and local law enforcement agen-
cies. 

New §230.18(c) states that business establishments may not 
use information for any purpose other than for a disclosure that 
complies with the requirement of the subchapter. 

COMMENTS 

The department, on behalf of the commission, did not receive 
any comments regarding the proposed rules during the comment 
period. 

LEGAL CERTIFICATION 

The Department of State Health Services General Counsel, Lisa 
Hernandez, certifies that the rules, as adopted, have been re-
viewed by legal counsel and found to be a valid exercise of the 
agencies' legal authority. 

25 TAC §§230.11, 230.15 - 230.18 
STATUTORY AUTHORITY 

The amendments and new rules are authorized by Health and 
Safety Code, §486.003, which provides the Executive Commis-
sioner of the Health and Human Services Commission with the 
authority to adopt rules to enforce the chapter; and Government 
Code, §531.0055, and Health and Safety Code, §1001.075, 
which authorize the Executive Commissioner of the Health 
and Human Services Commission to adopt rules and policies 
necessary for the operation and provision of health and human 
services by the department and for the administration of Health 
and Safety Code, Chapter 1001. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on September 21, 

2012. 
TRD-201205026 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Effective date: October 11, 2012 
Proposal publication date: April 6, 2012 
For further information, please call: (512) 776-6972 
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25 TAC §230.16 
STATUTORY AUTHORITY 

The repeal is authorized by Health and Safety Code, §486.003, 
which provides the Executive Commissioner of the Health and 
Human Services Commission with the authority to adopt rules 
to enforce the chapter; and Government Code, §531.0055, and 
Health and Safety Code, §1001.075, which authorize the Execu-
tive Commissioner of the Health and Human Services Commis-
sion to adopt rules and policies necessary for the operation and 
provision of health and human services by the department and 
for the administration of Health and Safety Code, Chapter 1001. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on September 21, 

2012. 
TRD-201205025 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Effective date: October 11, 2012 
Proposal publication date: April 6, 2012 
For further information, please call: (512) 776-6972 

TITLE 28. INSURANCE 

PART 1. TEXAS DEPARTMENT OF 
INSURANCE 

CHAPTER 5. PROPERTY AND CASUALTY 
INSURANCE 
SUBCHAPTER H. CANCELLATION, DENIAL, 
AND NONRENEWAL OF CERTAIN PROPERTY 
AND CASUALTY INSURANCE COVERAGE 
28 TAC §§5.7001, 5.7002, 5.7009 
The Texas Department of Insurance adopts amendments to 28 
Texas Administrative Code §§5.7001, 5.7002, and 5.7009, con-
cerning cancellation, denial, and nonrenewal of certain prop-
erty and casualty insurance coverage. The amendments are 
adopted with changes to the proposed text as published in the 
July 20, 2012, issue of the Texas Register (37 TexReg 5402). 

REASONED JUSTIFICATION. The amendments are necessary 
to clarify when an insurer may send a notice of cancellation to 
the insured for nonpayment of premium under Insurance Code 
Chapter 551, Subchapter C. The amendments also update 
§§5.7001, 5.7002, and 5.7009 for consistency with Insurance 
Code Chapter 551, Subchapter C. Additionally, the amendments 
update statutory references resulting from nonsubstantive 
revisions of the Insurance Code, amend existing text for clarifi-
cation, correct grammar, and update internal references. 

Amendments to §5.7001 conform the applicability provisions 
for consistency with Insurance Code §551.101 and §551.102. 
An amendment to §5.7001(a)(2) changes "homeowners or 
farm and ranch owners policies" to "homeowners or farm or 

ranch owners policies" for consistency with Insurance Code 
§551.102(2). Amendments to §5.7001(a)(3) add standard fire 
policies insuring the contents of an apartment as provided under 
Insurance Code §551.102(3)(B). Amendments to §5.7001(a)(4) 
delete outdated terms, move pertinent text, and reword lan-
guage for consistency with §5.7001(a)(4)(A) - (D). Amendments 
to §5.7001(a)(4) add insurance policies covering property and 
casualty coverage, other than a fidelity, surety, or guaranty 
bond, to governmental units under the applicability listing as 
provided under Insurance Code §551.102(4). Amendments 
to §5.7001(a)(4) also add §5.7001(a)(4)(C)(ix) to include "a 
communication district" in the list of political subdivisions of this 
state subject to Insurance Code Chapter 551, Subchapter C, 
as provided under Insurance Code §551.102(4)(C)(ix). Amend-
ments to §5.7001 add subsection (d) to clarify the meaning 
of "insurer" and "company" used throughout Subchapter H for 
the purpose of the listed policies under subsection (a). The 
amendments to §5.7001(a) also update statutory references 
resulting from nonsubstantive revisions of the Insurance Code, 
amend existing text for clarification, and correct grammar. 

Amendments to §5.7002 conform the cancellation provisions for 
consistency with Insurance Code §551.104. The amendment 
to §5.7002(a) updates the statutory period in which an insurer 
may cancel a personal automobile policy for the reasons pro-
vided in Insurance Code §551.104(b)(1-3) and (d). Insurance 
Code §551.104(g) provides that an insurer may cancel a per-
sonal automobile insurance policy if it has been in effect for less 
than 60 days. Thus, an insurer may only cancel a personal au-
tomobile policy if it has been in effect for more than 59 days, for 
the reasons listed in Insurance Code §551.104(b)(1-3) and (d). 

The amendment to §5.7002(a)(3) adds "or any other law govern-
ing the business of insurance in this state" for consistency with 
Insurance Code §551.104(b)(3). As an additional reason that an 
insurer may cancel a policy after the specified number of days, 
the amendment to §5.7002(a) adds paragraph (4) to provide "the 
insured submits a fraudulent claim" for consistency with Insur-
ance Code §551.104(b)(2). Amendments to §5.7002(a) also 
amend existing text for clarification, correct grammar, and up-
date internal references. 

The amendment to §5.7002(b) updates the statutory periods in 
which an insurer may cancel a homeowners policy and other 
listed types of policies under Insurance Code §551.102 and 28 
TAC §5.7001(a) for the reasons provided under subsection (c) 
of §5.7002. Section 5.7002(b) does not apply to a personal au-
tomobile policy. Insurance Code §551.104(g) provides that an 
insurer may cancel any insurance policy, other than a personal 
automobile or homeowners insurance policy, if the policy has 
been in effect for less than 90 days. Thus, other than a personal 
automobile policy or homeowners insurance policy, an insurer 
may only cancel a policy listed under Insurance Code §551.102 
and 28 TAC §5.7001(a), if it has been in effect for more than 89 
days, for the reasons listed under Insurance Code §551.104(b) 
and (c). 

In addition, Insurance Code §551.104(g) provides that an insurer 
may cancel a homeowners insurance policy, if the policy has 
been in effect for less than 60 days, for the reasons provided 
under Insurance Code §551.104(g)(1) and (2). Thus, an insurer 
may only cancel a homeowners insurance policy, if it has been 
in effect for more than 59 days, for the reasons listed under In-
surance Code §551.104(b) and (c). 

An amendment to §5.7002(b) moves paragraphs (1) - (3) to new 
subsection (c) of §5.7002 to list the reasons that an insurer may 
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cancel any of the policies under §5.7002(b) for consistency with 
Insurance Code §551.104(b) and (c). An amendment to para-
graph (2) of §5.7002(c) adds language for consistency with In-
surance Code §551.104(c). The amendment to paragraph (3) 
of §5.7002(c) adds "or any other law governing the business 
of insurance in this state" for consistency with Insurance Code 
§551.104(b)(3). New §5.7002(c)(4) is added for consistency with 
Insurance Code §551.104(b)(2) by providing, as an additional 
reason that an insurer may cancel a policy after the specified 
number of days, "the insured submits a fraudulent claim." 

Additionally, the amendment to §5.7002 adds new subsection (d) 
to provide that "an insurer may not date or send the notice of can-
cellation for nonpayment of premium until after the premium due 
date" for consistency with Insurance Code §551.104(e). This 
amendment also clarifies when an insurer may give notice of a 
cancellation for nonpayment of a premium. 

Insurance Code §551.104(e) provides that cancellation of a pol-
icy under subsection (b), (c), or (d) does not take effect until the 
10th day after the date the insurer mails notice of the cancel-
lation to the insured. This amendment clarifies that an insurer 
may not give notice of a cancellation for nonpayment of a pre-
mium if the premium payment from the insured is not yet due. 
Insurance Code §551.104(b)(1) permits an insurer to cancel a 
policy for nonpayment of the premium. If an insurer wishes to 
cancel a policy for nonpayment of a premium, it must separately 
mail the insured notice to inform the insured of the cancellation 
only after the insured has failed to timely pay the premium. The 
cancellation of a policy is not effective until the 10th day after 
the date the insurer mails the notice of the cancellation to the in-
sured. Amendments to §5.7002(b) also amend existing text for 
clarification, correct grammar, and update internal references. 

Amendments to §5.7009 are necessary to update statutory ref-
erences resulting from nonsubstantive revisions of the Insurance 
Code, amend existing text for clarification, correct grammar, and 
update internal references. 

The department has made nonsubstantive changes to the 
proposed language in the text of the rule as adopted. These 
changes made to the proposed text do not materially alter issues 
raised in the proposal, introduce new subject matter, or add 
costs or requirements to persons other than those previously 
on notice. 

Amendments to §5.7001(b) make nonsubstantive changes to 
the proposed language in the text of the rule as adopted. These 
changes delete unnecessary and repetitive use of the phrase "of 
this title" and internal references to the titles of sections identified 
in subsection (a). 

Amendments to §5.7001(b)(1) make nonsubstantive changes to 
the proposed language in the text of the rule as adopted. These 
changes delete unnecessary and repetitive use of the phrase "of 
this title" and internal references to the titles of sections identified 
in subsection (b). 

An amendment to §5.7001(b)(2) makes a nonsubstantive 
change to the proposed language in the text of the rule as 
adopted. This change deletes a repetitive internal reference to 
the title of a section identified in subsection (a). 

Amendments to §5.7001(c) also make nonsubstantive changes 
to the proposed language in the text of the rule as adopted. 
Amendments to §5.7001(c) delete unnecessary and repetitive 
use of the phrase "of this title" and internal references to the titles 
of sections identified in subsection (a). These changes replace 

"board" with "Texas Department of Insurance" to update internal 
references. 

HOW THE SECTIONS WILL FUNCTION. Section 5.7001 es-
tablishes which insurers are subject to the subchapter. Section 
5.7002 establishes the statutory period for cancellation, the rea-
sons for cancellation, and the time period for when an insurer 
may give notice of a cancellation for nonpayment of a premium. 
Section 5.7009 addresses Insurance Code Chapter 4051, Sub-
chapter H, concerning companies and their agents. 

SUMMARY OF COMMENTS AND AGENCY RESPONSE. 

Section 5.7002(d) 

Comment: A commenter states that most businesses, includ-
ing insurers, are increasingly moving to the use of electronic 
communications with their customers for ease of doing busi-
ness. The commenter references Insurance Code Chapter 35, 
enacted by House Bill 1951, 82nd Legislature, Regular Session 
(2011), and Commissioner's Bulletin No. B-0002-02, which ad-
dress electronic commerce. The commenter states that the rule-
making for §§5.7001, 5.7002, and 5.7009 provides an opportu-
nity to begin implementing Chapter 35 by adding language that 
electronic notice is permissible. Specifically, the commenter rec-
ommends adding "in accordance with Sec. 35.003, Tex. Ins. 
Code, the required notice may be provided in writing or electron-
ically" to the amended language in §5.7002(d). 

Agency Response: The department agrees with the com-
ment; however, a change in the text is not necessary because 
§5.7002(d) does not limit the notice to mail or require delivery 
of a paper notice. The section only provides the notice must 
comply with the period specified in that section. Insurance Code 
§35.002(b) provides that to the extent of any conflict between 
another provision of the Insurance Code and a provision of 
Chapter 35, the provision of Chapter 35 controls. Thus, the 
insurer may mail the notice as provided in Insurance Code 
§551.104(e) or, if the insurer and its policyholder have agreed to 
transact business electronically, the insurer may send the notice 
electronically in compliance with Insurance Code, Chapter 35 
and department rules implementing Chapter 35. 

NAMES OF THOSE COMMENTING FOR AND AGAINST THE 
PROPOSAL. 

For with changes: Nationwide Insurance and Financial Service. 

STATUTORY AUTHORITY. The amendments are adopted 
pursuant to Insurance Code §551.112 and §36.001. Section 
551.112 provides that the commissioner may adopt rules relat-
ing to the cancellation and nonrenewal of insurance policies. 
Section 36.001 provides that the commissioner of insurance 
may adopt any rules necessary and appropriate to implement 
the powers and duties of the department under the Insurance 
Code and other laws of this state. 

§5.7001. Applicability. 
(a) Sections 5.7002 - 5.7012 of this title (relating to Cancella-

tions; Calculation of Time Period; Certain Acts Regarded as Cancella-
tion; Special One-Year Rule Applicable Only to Personal Automobile 
Policies; Discontinuing the Writing of Certain Lines or Classes, With-
drawing from a Geographical Area, or Withdrawing from an Agency; 
Renewal of Policies; Records Required; Insurance Code Chapter 4051, 
Subchapter H; Endorsement Forms; Violations; and Reason for Dec-
lination, Cancellation, or Nonrenewal) apply to companies or insurers 
writing the following types of insurance policies which become effec-
tive on or after February 1, 1972, and to no other policies, except as 
otherwise provided in this section: 
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(1) personal automobile policies. Except for §5.7012 of 
this title, these sections do not apply to any automobile policy written 
through the Texas Automobile Insurance Plan; 

(2) homeowners or farm or ranch owners policies; 

(3) standard fire policies insuring: 

(A) a one-family dwelling or a duplex; or 

(B) the contents of a one-family dwelling, a duplex, or 
an apartment; or 

(4) insurance policies providing property and casualty cov-
erage, other than a fidelity, surety, or guaranty bond to governmental 
units. A governmental unit means the State of Texas and all of the 
several agencies of government which collectively constitute the gov-
ernment of the State of Texas, specifically including: 

(A) this state; 

(B) an agency of this state; 

(C) a political subdivision of this state, including: 

(i) a municipality or county; 

(ii) a school district or junior college district; 

(iii) a levee improvement district, drainage district, 
or irrigation district; 

(iv) a water improvement district, water control and 
improvement district, or water control and preservation district; 

(v) a freshwater supply district; 

(vi) a navigation district; 

(vii) a conservation and reclamation district; 

(viii) a soil conservation district; 

(ix) a communication district; 

(x) a river authority; and 

(xi) councils and courts; or 

(D) any other governmental agency whose authority de-
rives from the laws and constitution of this state. 

(b) Sections 5.7004, 5.7008, 5.7009, 5.7010, 5.7011, 5.7013 
of this title (relating to Notice Requirements for Cancellation and Non-
renewal for General Liability and Certain Automobile Insurance Poli-
cies), and §5.7014 of this title (relating to Exceptions to Cancellation 
and Nonrenewal Notice Requirements for General Liability and Cer-
tain Automobile Insurance Policies) are applicable to companies or in-
surers writing the following types of insurance policies which become 
effective on or after April 7, 1986, and to no other policies, except as 
otherwise provided in this section. 

(1) General liability policies including, but not limited to, 
excess liability policies, excess loss liability policies (umbrella), errors 
and omissions liability policies, and all miscellaneous liability policies. 
Section 5.7013 and §5.7014 of this title are not applicable to any gen-
eral liability policy written through the Texas Medical Liability Insur-
ance Underwriting Association pursuant to the Texas Insurance Code, 
Article 21.49-3. 

(2) Automobile policies except personal automobile, auto-
mobile physical damage single interest, automobile mechanical break-
down, and mobilowners policies. Except for §5.7012 of this title, these 
sections are inapplicable to any automobile policy written through the 
Texas Automobile Insurance Plan. 

(c) Section 5.7006 and §5.7012 of this title apply to all prop-
erty and casualty policies regulated by the Texas Department of Insur-
ance pursuant to the Texas Insurance Code, Chapter 5. 

(d) For the purpose of subsection (a) of this section, "insurer" 
and "company" have the same meaning as assigned to "insurer" in In-
surance Code §551.101. 

§5.7002. Cancellations. 
(a) An insurer may cancel a personal automobile policy if it 

has been in effect for more than 59 days for only the following reasons: 

(1) the failure of the insured to discharge his or her obli-
gation in the payment of premium for the policy or any installment 
thereof, whether payable directly to the company or its agent or indi-
rectly under any premium finance plan or extension of credit; 

(2) the suspension or revocation of the driver's license or 
motor vehicle registration of the named insured or of any other operator 
who either resides in the same household or customarily operates an 
automobile insured under the policy. Provided, however, a company 
may not cancel if the policyholder consents to the attachment of an 
endorsement eliminating coverage when the driver whose license is 
suspended or revoked is operating the vehicle; 

(3) the department determines that the continuation of the 
policy would violate or place the company in violation of the Insurance 
Code or any other law governing the business of insurance in this state; 
or 

(4) the insured submits a fraudulent claim. 

(b) An insurer may cancel a homeowners insurance policy if it 
has been in effect for more than 59 days for only the reasons provided 
under subsection (c) of this section. An insurer may cancel any of the 
following policies that have been in effect for more than 89 days for 
only the reasons provided under subsection (c) of this section: 

(1) farm or ranch owners policies; 

(2) standard fire policies insuring: 

(A) a one-family dwelling or a duplex; or 

(B) the contents of a one-family dwelling, a duplex, or 
an apartment; or 

(3) insurance policies providing property and casualty cov-
erage, other than a fidelity, surety, or guaranty bond, to: 

(A) this state; 

(B) an agency of this state; 

(C) a political subdivision of this state, including: 

(i) a municipality or county; 

(ii) a school district or junior college district; 

(iii) a levee improvement district, drainage district, 
or irrigation district; 

(iv) a water improvement district, water control and 
improvement district, or water control and preservation district; 

(v) a freshwater supply district; 

(vi) a navigation district; 

(vii) a conservation and reclamation district; 

(viii) a soil conservation district; 

(ix) a communication district; 

(x) a river authority; and 
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(xi) councils and courts; or 

(D) any other governmental agency whose authority de-
rives from the laws and constitution of this state. 

(c) An insurer may cancel any of the policies under subsection 
(b) of this section for only the following reasons: 

(1) the failure of the insured to discharge his or her obli-
gation in the payment of premium for the policy or any installment 
thereof, whether payable directly to the company or its agent or indi-
rectly under any premium finance plan or extension of credit; 

(2) increase in hazard within the control of the insured 
which would produce an increase in the premium rate of the policy; 

(3) the department determines that the continuation of the 
policy would violate or place the company in violation of the Insurance 
Code or any other law governing the business of insurance in this state; 
or 

(4) the insured submits a fraudulent claim. 

(d) An insurer may not date or send the notice of cancellation 
for nonpayment of premium until after the premium due date. 

§5.7009. Insurance Code Chapter 4051, Subchapter H. 

Insurance Code Chapter 4051, Subchapter H, deals with the relations 
between companies and their agents. Insurance Code Chapter 4051, 
Subchapter H, also contains provisions relative to cancellations and 
renewals of policies written through agencies which are subsequently 
terminated. All provisions of these sections shall be interpreted so as 
to give full effect to Insurance Code Chapter 4051, Subchapter H. In-
surance Code Chapter 4051, Subchapter H, shall not be interpreted to 
impair any obligations which the company owes to the policyholder, 
even though the agent has no authority to act on behalf of the com-
pany. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on September 19, 

2012. 
TRD-201204945 
Sara Waitt 
General Counsel 
Texas Department of Insurance 
Effective date: October 9, 2012 
Proposal publication date: July 20, 2012 
For further information, please call: (512) 463-6327 
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TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 

PART 1. TEXAS DEPARTMENT OF 
PUBLIC SAFETY 

CHAPTER 29. PRACTICE AND PROCEDURE 
37 TAC §29.11 
The Texas Department of Public Safety (the department) adopts 
the repeal of §29.11, concerning Entry of Appearance; Continu-
ance. This repeal is adopted without changes to the proposed 
text as published in the August 3, 2012, issue of the Texas Reg-
ister (37 TexReg 5724) and will not be republished. 

The entry of appearance is the procedure by which administra-
tive cases filed at the State Office of Administrative Hearings 
(SOAH) may be dismissed based on the respondent's failure to 
enter an appearance prior to the hearing. This rule was origi-
nally adopted in response to SOAH's adoption of 1 TAC §155.55, 
which provided the authority for this procedure. Subsection (e) 
of SOAH's rule authorized licensing agencies to use the informal 
dismissal procedure on the condition the agency had adopted a 
rule that complied with SOAH's requirements. However, SOAH 
has since repealed 1 TAC §155.55, so there is no longer any au-
thority for the department's §29.11 or the requirement of an entry 
of appearance prior to the SOAH hearing. 

No comments were received regarding the adoption of this re-
peal. 

This repeal is adopted pursuant to Texas Government Code, 
§411.004(3), which authorizes the Public Safety Commission to 
adopt rules considered necessary for carrying out the depart-
ment's work. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on September 24, 

2012. 
TRD-201205033 
D. Phillip Adkins 
General Counsel 
Texas Department of Public Safety 
Effective date: October 14, 2012 
Proposal publication date: August 3, 2012 
For further information, please call: (512) 424-5848 
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Agency Rule Review Plans 
Texas Department of Public Safety 

Title 37, Part 1 
TRD-201205032 
Filed: September 24, 2012 

Proposed Rule Reviews 
Texas Department of Agriculture 
Title 4, Part 1 

The Texas Department of Agriculture (the department) proposes to re-
view Texas Administrative Code, Title 4, Part 1, Chapter 17, concern-
ing Marketing and Promotion, Subchapter A, concerning Texas Com-
modity Referendum Law; Subchapter B, concerning Livestock Export 
Facilities; Subchapter C, concerning GO TEXAN and Design Mark; 
Subchapter D, concerning Certification of Farmers Market; Subchapter 
E, concerning Texas-Israel Exchange Research Program; Subchapter 
F, concerning Texas Wine Marketing Assistance Program; Subchap-
ter G, concerning GO TEXAN Partner Program Rules; Subchapter H, 
concerning Texas Shrimp Marketing Program; Subchapter I, concern-
ing Texas Equine Incentive Program; and Subchapter J, concerning GO 
TEXAN Wildlife Program under Texas Government Code, §2001.039. 
Section 2001.039 requires state agencies to review and consider for 
re-adoption each of their rules every four years. The review must in-
clude an assessment of whether the original justification for the rules 
continues to exist. 

As part of the review process, the department proposes amendments 
to Chapter 17, Subchapter B, §§17.30 - 17.33, Subchapter C, §§17.51 
- 17.53, 17.55 - 17.57, 17.59 - 17.60, and Subchapter D, §17.73; new 
§§17.61, 17.62 and 17.63, and new Subchapter J, §§17.600 - 17.604; 
and the repeal of §17.54 and existing §§17.600 - 17.610. The proposal 
may be found in the Proposed Rules section of this issue of the Texas 
Register. 

The assessment of Title 4, Part 1, Chapter 1, Subchapters A - J, by 
the department at this time indicates that, with the exception of the 
proposed amendments, new sections, and repeals in Subchapters B, C, 
D, and J, the reason for re-adopting without changes all other sections 
in these subchapters continues to exist. 

The department is accepting comment on the review of Chapter 17, 
Subchapters A - J. Comments on the review must be submitted within 
30 days following the publication of this notice in the Texas Register to 
Bryan Daniel, Chief Administrator, Trade and Business Development, 
P.O. Box 12847, Austin, Texas 78711. 

TRD-201205085 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Filed: September 24, 2012 

The Texas Department of Agriculture (the department) proposes to 
review Texas Administrative Code, Title 4, Part 1, Chapter 29, con-
cerning Economic Development, Subchapter A, concerning Economic 
Development Program; Subchapter B, concerning GO TEXAN Rural 
Community Program Rules; Subchapter C, concerning GO TEXAN 
Certified Retirement Community Program; Subchapter D, concerning 
Texas Rural Investment Fund Program; and Subchapter E, concern-
ing Rural Economic Development and Investment Program, pursuant 
to the Texas Government Code, §2001.039. Section 2001.039 requires 
state agencies to review and consider for re-adoption each of their rules 
every four years. The review must include an assessment of whether 
the original justification for the rules continues to exist. 

As part of the review process, the department proposes amendments to 
Chapter 29, Subchapter A, §29.3, the repeal of Subchapter B, §§29.20 
- 29.33 and the repeal of Subchapter C, §§29.50 - 29.56. The proposal 
may be found in the proposed rule section of this publication of the 
Texas Register. 

The assessment by the department of Chapter 29, Subchapters A - E, 
indicates that with the exception of the proposed amendment of Sub-
chapter A, §29.3, and the repeal of Subchapters B and C, the reason 
for re-adopting without changes all remaining sections in Chapter 29 
continues to exist. 

The department is accepting comment on the review of Chapter 29, 
Subchapters A - E. Comments on the review must be submitted within 
30 days following the publication of this notice in the Texas Regis-
ter. Comments on Chapter 29, Subchapters A - E, may be submitted 
to Bryan Daniel, Chief Administrator, Trade and Business Develop-
ment, Texas Department of Agriculture, P.O. Box 12847, Austin, Texas 
78711. 
TRD-201205086 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Filed: September 24, 2012 

♦ ♦ ♦ 
State Board of Dental Examiners 
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Title 22, Part 5 

The Texas State Board of Dental Examiners (SBDE) files this notice of 
intention to review Texas Administrative Code, Title 22, Chapter 100, 
concerning General Provisions. This review is pursuant to §2001.039 
of the Texas Government Code, pertaining to agency review of existing 
rules. 

Comments relating to whether these rules should be repealed, 
re-adopted, or re-adopted with changes must be received within 30 
days from publication of this rule review in the Texas Register, and 
may be submitted to Nycia Deal, Staff Attorney, Texas State Board of 
Dental Examiners, 333 Guadalupe, Tower 3, Suite 800, Austin, Texas 
78701, (512) 475-0977. 

To ensure consideration, comments must clearly specify the particular 
section of the rule to which they apply. General comments should be 
labeled as such. Comments should include proposed alternative lan-
guage as appropriate. 

Chapter 100. General Provisions. 

§100.1. Introduction. 

§100.2. Purpose and Functions. 

§100.3. Organization and Structure. 

§100.4. Officers. 

§100.5. Meetings. 

§100.10. Executive Director. 

§100.20. Final Board Decisions in Contested Cases. 
TRD-201205037 
Glenn Parker 
Executive Director 
State Board of Dental Examiners 
Filed: September 24, 2012 

The Texas State Board of Dental Examiners (SBDE) files this notice of 
intention to review Texas Administrative Code, Title 22, Chapter 112, 
concerning Visual Dental Health Inspections. This review is pursuant 
to §2001.039 of the Texas Government Code, pertaining to agency re-
view of existing rules. 

Comments relating to whether these rules should be repealed, 
re-adopted, or re-adopted with changes must be received within 30 
days from publication of this rule review in the Texas Register, and 
may be submitted to Nycia Deal, Staff Attorney, Texas State Board of 
Dental Examiners, 333 Guadalupe, Tower 3, Suite 800, Austin, Texas 
78701, (512) 475-0977. 

To ensure consideration, comments must clearly specify the particular 
section of the rule to which they apply. General comments should be 
labeled as such. Comments should include proposed alternative lan-
guage as appropriate. 

Chapter 112. Visual Dental Health Inspections. 

§112.1. Definitions. 

§112.2. Visual Dental Health Inspection. 
TRD-201205038 
Glenn Parker 
Executive Director 
State Board of Dental Examiners 
Filed: September 24, 2012 
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Comptroller of Public Accounts 
Certification of the Average Taxable Price of Gas and Oil -
August 2012 

The Comptroller of Public Accounts, administering agency for the col-
lection of the Crude Oil Production Tax, has determined as required 
by Tax Code, §202.058, that the average taxable price of crude oil for 
reporting period August 2012, is $67.68 per barrel for the three-month 
period beginning on May 1, 2012, and ending July 31, 2012. There-
fore, pursuant to Tax Code, §202.058, crude oil produced during the 
month of August 2012, from a qualified Low-Producing Oil Lease, is 
not eligible for exemption from the crude oil production tax imposed 
by Tax Code, Chapter 202. 

The Comptroller of Public Accounts, administering agency for the col-
lection of the Natural Gas Production Tax, has determined as required 
by Tax Code, §201.059, that the average taxable price of gas for report-
ing period August 2012, is $2.14 per mcf for the three-month period 
beginning on May 1, 2012, and ending July 31, 2012. Therefore, pur-
suant to Tax Code, §201.059, gas produced during the month of August 
2012, from a qualified Low-Producing Well, is eligible for 100% credit 
on the natural gas production tax imposed by Tax Code, Chapter 201. 

The Comptroller of Public Accounts, administering agency for the col-
lection of the Franchise Tax, has determined, as required by Tax Code, 

§171.1011(s), that the average closing price of West Texas Intermediate 
crude oil for the month of August 2012, is $94.16 per barrel. Therefore, 
pursuant to Tax Code, §171.1011(r), a taxable entity shall not exclude 
total revenue received from oil produced during the month of August 
2012, from a qualified low-producing oil well. 

The Comptroller of Public Accounts, administering agency for the col-
lection of the Franchise Tax, has determined, as required by Tax Code, 
§171.1011(s), that the average closing price of gas for the month of 
August 2012, is $2.81 per MMBtu. Therefore, pursuant to Tax Code, 
§171.1011(r), a taxable entity shall exclude total revenue received from 
gas produced during the month of August 2012, from a qualified low-
producing gas well. 

Inquiries should be directed to Bryant K. Lomax, Manager, Tax Policy 
Division, P.O. Box 13528, Austin, Texas 78711-3528. 
TRD-201205021 
Ashley Harden 
General Counsel 
Comptroller of Public Accounts 
Filed: September 21, 2012 

Local Sales Tax Rate Changes Effective October 1, 2012 

IN ADDITION October 5, 2012 37 TexReg 8061 



37 TexReg 8062 October 5, 2012 Texas Register 



IN ADDITION October 5, 2012 37 TexReg 8063 



♦ ♦ ♦ 

♦ ♦ ♦ 

TRD-201205034 
Ashley Harden 
General Counsel 
Comptroller of Public Accounts 
Filed: September 24, 2012 

Notice of Request for Applications 
Pursuant to Chapters 403, 447 and 2305, Texas Government Code; 
and the State Energy Plan (SEP) and related legal authority and reg-
ulations, the Comptroller of Public Accounts (Comptroller), State En-
ergy Conservation Office (SECO), announces this Request for Appli-
cations (RFA #ISD-G2-2012) and Notice of Funding Availability for 
approximately $3.8 million in grant funding and invites applications 
from eligible interested Independent School Districts (ISDs) for grant 
funds for the ISD Grants Program of the State Energy Conservation 
Office (SECO). Applications are not required to include any match. 
Comptroller reserves the right to award more than one grant under the 
terms of this RFA. If a grant award is made under the terms of the RFA, 
Grantee will be expected to begin performance of the grant agreement 
on or about December 5, 2012, or as soon thereafter as practical. 

Contact: For general questions about these instructions or the applica-
tion form, please submit your question in writing to Jason C. Frizzell, 
Assistant General Counsel, Contracts, via facsimile to: (512) 463-
3669. The RFA will be published after 10:00 a.m. Central Time (CT) 
on Friday, October 5, 2012, and posted on the Electronic State Busi-
ness Daily (ESBD) at: http://esbd.cpa.state.tx.us after 10:00 a.m. CT 
on Friday, October 5, 2012. The application and sample grant agree-
ment will be posted on the following website shortly thereafter at: 
http://www.seco.cpa.state.tx.us/funding/ 

Questions and Non-Mandatory Letters of Intent: All written inquiries, 
questions, and Non-mandatory Letters of Intent must be received at 
the above-referenced address (Issuing Office), not later than 2:00 p.m. 
(CT) on Monday, October 15, 2012. Prospective applicants are encour-
aged to fax non-mandatory Letters of Intent and Questions to (512) 
463-3669 to ensure timely receipt. Non-mandatory Letters of Intent 
must be addressed to the attention of Mr. Frizzell and must be signed 
by an official of the entity. On or about Friday, October 19, 2012, or 

as soon thereafter as practical, Comptroller expects to post responses 
to questions on the ESBD. Late Non-mandatory Letters of Intent and 
Questions will not be considered under any circumstances. Applicants 
shall be solely responsible for verifying timely receipt of Non-Manda-
tory Letters of Intent and Questions in the Issuing Office. 

Closing Date: Applications must be delivered to the Issuing Office to 
the attention of the Assistant General Counsel, Contracts, no later than 
2:00 p.m. (CT), on Monday, November 5, 2012. Late Applications will 
not be accepted under any circumstances; Applicants shall be solely 
responsible for verifying timely receipt of applications in the Issuing 
Office. 

Evaluation Criteria: Applications will be evaluated under the criteria 
outlined in the grant application and instructions for this RFA. Comp-
troller reserves the right to accept or reject any or all applications sub-
mitted. Comptroller is not obligated to execute a grant agreement on 
the basis of this notice or the distribution of any RFA. Comptroller shall 
not pay for any costs incurred by any entity in responding to this Notice 
or to the RFA. 

The anticipated schedule of events pertaining to this RFA is as follows: 
Issuance of RFA - October 5, 2012, after 10:00 a.m. CT; Non-Manda-
tory Letters of Intent and Questions Due - October 15, 2012, 2:00 p.m. 
CT; Official Responses to Questions posted - October 19, 2012, or as 
soon thereafter as practical; Applications Due - November 5, 2012, 
2:00 p.m. CT; Grant Agreement Execution - December 5, 2012, or as 
soon thereafter as practical; Commencement of Project - December 5, 
2012, or as soon thereafter as practical. 
TRD-201205112 
Jason C. Frizzell 
Assistant General Counsel, Contracts 
Comptroller of Public Accounts 
Filed: September 26, 2012 

Office of Consumer Credit Commissioner 
Notice of Rate Ceilings 
The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in 
§§303.003, 303.005, and 303.009, Texas Finance Code. 
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The weekly ceiling as prescribed by §303.003 and §303.009 
for the period of 10/01/12 - 10/07/12 is 18% for Con-
sumer1/Agricultural/Commercial2 credit through $250,000. 

The weekly ceiling as prescribed by §303.003 and §303.009 for the 
period of 10/01/12 - 10/07/12 is 18% for Commercial over $250,000. 
1 Credit for personal, family or household use. 
2 Credit for business, commercial, investment or other similar purpose. 
TRD-201205076 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Filed: September 24, 2012 

Employees Retirement System of Texas 
Contract Award Announcement 
This contract award notice is being filed by the Employees Retirement 
System of Texas ("ERS") with regard to the contract awarded for ERS's 
Request for Proposal to Provide an Administrator for the Board of 
Trustee Election; Requisition No. 327-96258-120518. 

The contract was awarded to Survey & Ballot Systems, Inc., 7653 Ana-
gram Drive, Eden Prairie, MN 55344-7311. The cost of the contract is 
$175,420.00 for the FY2013 and FY2015 elections. 
TRD-201205087 
Paula A. Jones 
General Counsel and Chief Compliance Officer 
Employees Retirement System of Texas 
Filed: September 24, 2012 

Request for Proposal to Provide Third-Party Administration 
Services for the Short and Long Term Disability Benefits Plan 
for the Texas Employees Group Benefits Program 

In accordance with Texas Insurance Code, Chapter 1551, the Employ-
ees Retirement System of Texas ("ERS") is issuing a Request for Pro-
posal ("RFP") seeking a qualified Third-Party Administrator ("TPA") 
to provide administration of a Short and Long Term Disability Ben-
efits Plan for Participants covered under the Texas Employees Group 
Benefits Program ("GBP") beginning September 1, 2013 through an 
initial term of August 31, 2017. The TPA shall provide administrative 
services for the level of benefits required in the RFP and meet other re-
quirements that are in the best interest of ERS, the GBP, its Participants 
and the state of Texas, and shall be required to execute a Contractual 
Agreement ("Contract") provided by, and satisfactory to, ERS. 

A TPA wishing to respond to this request shall: 1) Maintain its princi-
pal place of business and provide all products and/or services including, 
but not limited to: call center, billing, eligibility, and programming, etc. 
within the United States of America, and shall have a valid Certificate 
of Authority and a third-party administrative license to do business in 
Texas as a TPA from the Texas Department of Insurance ("TDI") and 
be in good standing with all agencies of the state of Texas, including 
TDI; 2) Have been providing coverage, administrative services, claim 
processing, to group benefit plans, at least one of which will have an en-
rollment of 10,000 covered employees working in multiple locations; 
and 3) The TPA shall have a minimum capital and surplus in the amount 
of $50 million and have been doing business in Texas for three (3) years 
as evidenced by a 2010 audited financial statement. 

The RFP will be available on or after October 5, 2012 from ERS' web-
site and will include documents for the TPA's review and response. To 
access the secured portion of the RFP website, the interested TPA shall 
email its request to the attention of iVendor Mailbox at: ivendorques-
tions@ers.state.tx.us. The email request shall reflect (1) TPA's legal 
name; (2) Point of contact's full name; (3) Street address; (4) Phone 
and fax numbers; and (5) Email address for the organization's direct 
point of contact. 

Upon receipt of this information, a user ID and password will be issued 
to the requesting organization that will permit access to the secured 
RFP. 

General questions concerning the RFP and/or ancillary bid materials 
should be sent to the iVendor Mailbox where the responses, if applica-
ble, are updated frequently. The submission deadline for all RFP ques-
tions submitted to the iVendor Mailbox is October 26, 2012, at 4:00 
p.m. CT. 

To be eligible for consideration, the TPA is required to submit a total 
of seven (7) sets of the Proposal in a sealed container. One (1) printed 
original shall be labeled as an "Original" and include fully executed 
documents, as appropriate, signed in blue ink and without amendment 
or revision. Three (3) additional printed copies labeled "copy" of the 
Proposal, including all required exhibits, shall be provided in printed 
format. Finally, two (2) complete copies of the entire Response shall 
be submitted on CD-ROMs in Excel or Word format. No PDF docu-
ments (with the exception of sample GBP-specific marketing materials, 
financial statements, and audited financial materials) may be reflected 
on the CD-ROMs. All materials shall be received by ERS no later than 
12:00 Noon (CT) on November 16, 2012. 

ERS will base its evaluation and selection of a TPA on factors includ-
ing, but not limited to the following, which are not necessarily listed 
in order of priority: compliance with the RFP, operating requirements, 
and experience serving large group programs, past experience, admin-
istrative quality, program fees and other relevant criteria. Each Pro-
posal will be evaluated both individually and relative to the Proposal of 
other qualified TPAs. Complete specifications will be included within 
the RFP. 

ERS reserves the right to reject any and/or all Proposals and/or call for 
new Proposals if deemed by ERS to be in the best interests of ERS, 
the GBP, its Participants and the state of Texas. ERS also reserves the 
right to reject any Proposal submitted that does not fully comply with 
the RFP's instructions and criteria. ERS is under no legal requirement 
to execute a Contract on the basis of this notice or upon issuance of the 
RFP and will not pay any costs incurred by any entity in responding to 
this notice or in connection with the preparation thereof. ERS reserves 
the right to vary all provisions set forth at any time prior to execution 
of a Contract where ERS deems it to be in the best interest of ERS, the 
GBP, its Participants and the state of Texas. 
TRD-201205094 
Paula A. Jones 
General Counsel and Chief Compliance Officer 
Employees Retirement System of Texas 
Filed: September 25, 2012 

Texas Commission on Environmental Quality 
Agreed Orders 
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on 
the listed Agreed Orders (AOs) in accordance with Texas Water Code 
(TWC), §7.075. TWC, §7.075 requires that before the commission 
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may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. TWC, 
§7.075 requires that notice of the proposed orders and the opportunity 
to comment must be published in the Texas Register no later than the 
30th day before the date on which the public comment period closes, 
which in this case is November 5, 2012. TWC, §7.075 also requires 
that the commission promptly consider any written comments received 
and that the commission may withdraw or withhold approval of an AO 
if a comment discloses facts or considerations that indicate that con-
sent is inappropriate, improper, inadequate, or inconsistent with the re-
quirements of the statutes and rules within the commission's jurisdic-
tion or the commission's orders and permits issued in accordance with 
the commission's regulatory authority. Additional notice of changes 
to a proposed AO is not required to be published if those changes are 
made in response to written comments. 

A copy of each proposed AO is available for public inspection at both 
the commission's central office, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-2545 and at the ap-
plicable regional office listed as follows. Written comments about an 
AO should be sent to the enforcement coordinator designated for each 
AO at the commission's central office at P.O. Box 13087, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on November 5, 2012. 
Written comments may also be sent by facsimile machine to the en-
forcement coordinator at (512) 239-2550. The commission enforce-
ment coordinators are available to discuss the AOs and/or the com-
ment procedure at the listed phone numbers; however, TWC, §7.075 
provides that comments on the AOs shall be submitted to the commis-
sion in writing. 

(1) COMPANY: BELL-MILAM-FALLS WATER SUPPLY CORPO-
RATION; DOCKET NUMBER: 2012-0946-PWS-E; IDENTIFIER: 
RN101233922; LOCATION: Cameron, Bell County; TYPE OF 
FACILITY: public water supply; RULE VIOLATED: 30 TAC 
§290.46(s)(1), by failing to calibrate the facility's well meters at least 
once every three years; 30 TAC §290.42(e)(3)(G), by failing to obtain 
an exception, in accordance with 30 TAC §290.39(l), prior to using 
any primary disinfectant other than chlorine; 30 TAC §290.43(e) 
and §290.46(m), by failing to initiate maintenance and housekeeping 
practices to ensure the good working condition and general appearance 
of the facility's systems and equipment and by failing to ensure the 
fence around the facility is intruder-resistant; 30 TAC §290.44(d) and 
§290.46(r), by failing to maintain and operate the facility to provide 
a minimum pressure of 35 pounds per square inch throughout the 
distribution system at all times; and 30 TAC §290.46(m)(4), by failing 
to maintain all water treatment units, storage and pressure maintenance 
facilities, distribution system lines, and related appurtenances in a 
watertight condition; PENALTY: $789; ENFORCEMENT COOR-
DINATOR: Katy Schumann, (512) 239-2602; REGIONAL OFFICE: 
6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7826, (254) 
751-0335. 

(2) COMPANY: Car Spa, Incorporated dba Car Spa 018; DOCKET 
NUMBER: 2012-1278-PST-E; IDENTIFIER: RN101435295; LO-
CATION: Plano, Collin County; TYPE OF FACILITY: car wash with 
retail sales of gasoline; RULE VIOLATED: 30 TAC §334.50(b)(1)(A) 
and TWC, §26.3475(c)(1), by failing to monitor the underground 
storage tanks for releases at a frequency of at least once every 
month (not to exceed 35 days between each monitoring); PENALTY: 
$3,750; ENFORCEMENT COORDINATOR: Linda Ndoping, (512) 
239-2569; REGIONAL OFFICE: 2309 Gravel Drive, Fort Worth, 
Texas 76118-6951, (817) 588-5800. 

(3) COMPANY: CHAN LUCKY STAR, INCORPORATED dba 
Lucky Star Grocery; DOCKET NUMBER: 2012-0900-PST-E; 
IDENTIFIER: RN102251741; LOCATION: Palestine, Anderson 

County; TYPE OF FACILITY: convenience store with retail sales of 
gasoline; RULE VIOLATED: 30 TAC §334.50(b)(1)(A) and TWC, 
§26.3475(c)(1), by failing to monitor the underground storage tanks 
for releases at a frequency of at least once every month (not to 
exceed 35 days between each monitoring); PENALTY: $2,500; EN-
FORCEMENT COORDINATOR: Andrea Linson, (512) 239-1482; 
REGIONAL OFFICE: 2916 Teague Drive, Tyler, Texas 75701-3734, 
(903) 535-5100. 

(4) COMPANY: City of Alice; DOCKET NUMBER: 2012-1664-
WQ-E; IDENTIFIER: RN101478279; LOCATION: Alice, Jim Wells 
County; TYPE OF FACILITY: municipal utilities; RULE VIO-
LATED: 30 TAC §281.25(a)(4), by failing to obtain a Multi-Sector 
General Permit (stormwater); PENALTY: $875; ENFORCEMENT 
COORDINATOR: Harvey Wilson, (512) 239-0321; REGIONAL 
OFFICE: 6300 Ocean Drive, Suite 1200, Corpus Christi, Texas 
78412-5503, (361) 825-3100. 

(5) COMPANY: City of Brownsville; DOCKET NUMBER: 
2012-0829-PST-E; IDENTIFIER: RN103059283; LOCATION: 
Brownsville, Cameron County; TYPE OF FACILITY: fleet refueling; 
RULE VIOLATED: 30 TAC §334.8(c)(4)(A)(vii) and (5)(B)(ii), 
by failing to renew a delivery certificate by submitting a properly 
completed underground storage tank (UST) registration and self-cer-
tification form at least 30 days before the expiration date; 30 TAC 
§334.8(c)(5)(A)(i) and TWC, §26.3467(a), by failing to make avail-
able to a common carrier a valid, current TCEQ delivery certificate 
before accepting delivery of a regulated substance into the USTs; 
30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), by failing to 
monitor the USTs for releases at a frequency of at least once every 
month (not to exceed 35 days between each monitoring); and 30 TAC 
§334.10(b), by failing to maintain UST records and making them 
immediately available for inspection upon request by agency person-
nel; PENALTY: $3,750; ENFORCEMENT COORDINATOR: Steven 
Van Landingham, (512) 239-5717; REGIONAL OFFICE: 1804 West 
Jefferson Avenue, Harlingen, Texas 78550-5247, (956) 425-6010. 

(6) COMPANY: City of Lockney; DOCKET NUMBER: 2011-
1387-MWD-E; IDENTIFIER: RN101916930; LOCATION: Lock-
ney, Floyd County; TYPE OF FACILITY: wastewater treatment; 
RULE VIOLATED: 30 TAC §305.125(1) and TCEQ Permit Number 
WQ0010211001, Monitoring Requirements Number 5, by failing 
to accurately calibrate all automatic flow measuring or recording 
devices and all totalizing meters for measuring flows, at least annu-
ally unless authorized by the executive director for a longer period; 
TWC, §26.121(a)(1), 30 TAC §305.125(1) and TCEQ Permit Number 
WQ0010211001, Effluent Limitations and Monitoring Requirements 
Section A, by failing to comply with permitted effluent limitations; 
30 TAC §305.125(1) and §309.13(c)(1), and TCEQ Permit Number 
WQ0010211001, Special Provisions (SP) Number 15, by failing to 
meet the buffer zone requirements from a private well to the land 
application area; 30 TAC §305.125(1) and TCEQ Permit Number 
WQ0010211001, SP Number 3, by failing to properly operate and 
maintain all facilities and systems of treatment and control; 30 TAC 
§305.125(1) and §319.4, and TCEQ Permit Number WQ0010211001, 
Effluent Limitations and Monitoring Requirements Section B and 
Monitoring Requirements Number 1, by failing to conduct flow 
monitoring of irrigation at a minimum of five times per week and 
maintain records on a monthly basis; and 30 TAC §305.125(1) and 
TCEQ Permit Number WQ0010211001, SP Number 16, by failing to 
implement the May 12, 2008, Groundwater Quality Assessment Plan 
in accordance with all schedules; PENALTY: $20,475; Supplemental 
Environmental Project offset amount of $16,380 applied to Texas 
Association of Resource Conservation and Development Areas, Incor-
porated - Cleanup of Unauthorized Trash Dumps; ENFORCEMENT 
COORDINATOR: JR Cao, (512) 239-2543; REGIONAL OFFICE: 
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5012 50th Street, Suite 100, Lubbock, Texas 79414-3421, (806) 
796-7092. 

(7) COMPANY: City of Marlin; DOCKET NUMBER: 2012-1112-
PWS-E; IDENTIFIER: RN102886892; LOCATION: Marlin, Falls 
County; TYPE OF FACILITY: public water supply; RULE VIO-
LATED: 30 TAC §290.113(f)(4) and Texas Health and Safety Code, 
§341.0315(c), by failing to comply with the maximum contaminant 
level of 0.080 milligrams per liter for total trihalomethanes based 
on the running annual average; PENALTY: $441; ENFORCEMENT 
COORDINATOR: Katy Schumann, (512) 239-2602; REGIONAL 
OFFICE: 6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7826, 
(254) 751-0335. 

(8) COMPANY: City of Paducah; DOCKET NUMBER: 2012-0806-
WQ-E; IDENTIFIER: RN101919595; LOCATION: Paducah, Cottle 
County; TYPE OF FACILITY: construction site; RULE VIOLATED: 
30 TAC §281.25(a)(4) and 40 Code of Federal Regulations §122.26(c), 
by failing to obtain authorization to discharge stormwater associated 
with construction activities; PENALTY: $1,337; ENFORCEMENT 
COORDINATOR: Jill Russell, (512) 239-4564; REGIONAL OF-
FICE: 1977 Industrial Boulevard, Abilene, Texas 79602-7833, (325) 
698-9674. 

(9) COMPANY: Devon Gas Services, L.P.; DOCKET NUMBER: 
2012-1276-AIR-E; IDENTIFIER: RN101330959; LOCATION: 
Chico, Wise County; TYPE OF FACILITY: compressor station; 
RULE VIOLATED: 30 TAC §122.121 and §122.130(b) and Texas 
Health and Safety Code, §382.054 and §382.085(b), by failing to 
obtain a federal operating permit; PENALTY: $1,875; ENFORCE-
MENT COORDINATOR: Trina Grieco, (210) 403-4006; REGIONAL 
OFFICE: 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 
588-5800. 

(10) COMPANY: Donald R. Cole and Susan Cole dba Blue Ridge 
Water System; DOCKET NUMBER: 2012-0244-PWS-E; IDENTI-
FIER: RN104709860; LOCATION: Weatherford, Parker County; 
TYPE OF FACILITY: public water supply; RULE VIOLATED: 30 
TAC §290.271(b) and §290.274(a) and (c), by failing to timely mail 
or directly deliver one copy of the Consumer Confidence Report 
(CCR) to each bill paying customer by July 1 of each year and by 
failing to timely submit to the TCEQ by July 1 of each year a copy 
of the annual CCR and certification that the CCR has been distributed 
to the customers of the facility and that the information in the CCR 
is correct and consistent with compliance monitoring data; 30 TAC 
§290.110(e)(4)(A) and (f)(3), by failing to timely submit a Disin-
fectant Level Quarterly Operating Report to the executive director 
each quarter by the tenth day of the month following the end of 
the quarter; 30 TAC §290.51(a)(3) and TWC, §5.702, by failing to 
pay public health service fees for TCEQ Financial Administration 
Account Number 91840159 for Fiscal Years 2009 - 2012; and 30 
TAC §290.122(c)(2)(A), by failing to post public notification for 
failure to collect routine monitoring samples for the month of June 
2010; PENALTY: $677; ENFORCEMENT COORDINATOR: Katy 
Schumann, (512) 239-2602; REGIONAL OFFICE: 2309 Gravel 
Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 

(11) COMPANY: GRANBURY QUICK CORPORATION dba Quick 
Track; DOCKET NUMBER: 2012-1335-PST-E; IDENTIFIER: 
RN100718360; LOCATION: Granbury, Hood County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE VI-
OLATED: 30 TAC §334.50(b)(1)(A) and (2) and TWC, §26.3475(a) 
and (c)(1), by failing to monitor the underground storage tanks (USTs) 
for releases at a frequency of at least once every month (not to exceed 
35 days between each monitoring), and also by failing to provide 
release detection for the piping associated with the UST system; 
PENALTY: $3,879; ENFORCEMENT COORDINATOR: Kristyn 

Bower, (512) 239-2616; REGIONAL OFFICE: 2309 Gravel Drive, 
Fort Worth, Texas 76118-6951, (817) 588-5800. 

(12) COMPANY: Hamid Nikbeh dba K-P Food Store; DOCKET 
NUMBER: 2012-0998-PST-E; IDENTIFIER: RN101539922; LO-
CATION: Dallas, Dallas County; TYPE OF FACILITY: convenience 
store with retail sales of gasoline; RULE VIOLATED: 30 TAC 
§334.49(a)(1) and TWC, §26.3475(d), by failing to provide proper 
corrosion protection for the underground storage tank (UST) system; 
30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), by failing to 
monitor the USTs for releases at a frequency of at least once every 
month (not to exceed 35 days between each monitoring); and 30 
TAC §334.10(b), by failing to maintain UST records and making 
them immediately available for inspection upon request by agency 
personnel; PENALTY: $6,120; ENFORCEMENT COORDINATOR: 
Clinton Sims, (512) 239-6933; REGIONAL OFFICE: 2309 Gravel 
Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 

(13) COMPANY: Hub City Convenience Stores, Incorporated dba 
Fast Stop 18; DOCKET NUMBER: 2012-1016-PST-E; IDENTIFIER: 
RN102045432; LOCATION: Hereford, Deaf Smith County; TYPE 
OF FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.8(c)(4)(A)(vii) and (5)(B)(ii), by failing 
to timely renew a previously issued underground storage tank (UST) 
delivery certificate by submitting a properly completed UST registra-
tion and self-certification form at least 30 days before the expiration 
date; 30 TAC §334.8(c)(5)(A)(i) and TWC, §26.3467(a), by failing to 
make available to a common carrier a valid, current delivery certificate 
before accepting delivery of a regulated substance into the USTs; and 
30 TAC §334.50(b)(2), by failing to provide release detection for 
the piping associated with the UST system; PENALTY: $4,858; EN-
FORCEMENT COORDINATOR: Michael Meyer, (512) 239-4492; 
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 
77023-1486, (713) 767-3500. 

(14) COMPANY: Jack A. Terhune dba Jack's Flying Ser-
vice; DOCKET NUMBER: 2012-0853-PST-E; IDENTIFIER: 
RN102037470; LOCATION: Perryton, Ochiltree County; TYPE 
OF FACILITY: fleet refueling; RULE VIOLATED: 30 TAC 
§334.8(c)(4)(B) and (5)(B)(ii), by failing to submit a properly 
completed underground storage tank (UST) registration and 
self-certification form and obtain a delivery certificate in a timely 
manner; 30 TAC §334.8(c)(5)(A)(i) and TWC, §26.3467(a), by 
failing to make available to a common carrier a valid, current TCEQ 

         delivery certificate before accepting delivery of a regulated substance
into the UST; 30 TAC §37.815(a) and (b), by failing to demonstrate 
acceptable financial assurance for taking corrective action and for 
compensating third parties for bodily injury and property damage 
caused by accidental releases arising from the operation of the 
petroleum UST; 30 TAC §334.49(a)(1) and TWC, §26.3475(d), by 
failing to provide proper corrosion protection for the UST system; 30 
TAC §334.50(b)(1)(A) and (2), and TWC, §26.3475(a) and (c)(1), by 
failing to monitor the UST for releases at a frequency of at least once 
every month (not to exceed 35 days between each monitoring), and 
also by failing to provide release detection for the piping associated 
with the UST; 30 TAC §334.51(b)(2) and TWC, §26.3475(c)(2), by 
failing to equip the UST with spill containment and overfill prevention 
equipment; and 30 TAC §334.10(b), by failing to maintain UST 
records and making them immediately available for inspection upon 
request by agency personnel; PENALTY: $10,327; ENFORCEMENT 
COORDINATOR: Clinton Sims, (512) 239-6933; REGIONAL 
OFFICE: 3918 Canyon Drive, Amarillo, Texas 79109-4933, (806) 
353-9251. 

(15) COMPANY: Jai Kapish Corporation dba Stop and Shop 
3; DOCKET NUMBER: 2012-0857-PST-E; IDENTIFIER: 
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RN102144805; LOCATION: Rowlett, Dallas County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.8(c)(4)(A)(vii) and (5)(B)(ii), by failing to 
renew a previously issued underground storage tank (UST) delivery 
certificate by submitting a properly completed UST registration and 
self-certification form at least 30 days before the expiration date; 
30 TAC §334.50(b)(2) and TWC, §26.3475(a), by failing to provide 
proper release detection for the pressurized piping associated with the 
UST system; and 30 TAC §334.8(c)(5)(A)(i) and TWC, §26.3467(a), 
by failing to make available to a common carrier a valid, current TCEQ 
delivery certificate before accepting delivery of a regulated substance 
into the USTs; PENALTY: $3,131; ENFORCEMENT COORDINA-
TOR: Heather Brister, (254) 761-3034; REGIONAL OFFICE: 2309 
Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 

(16) COMPANY: Kyle Parmer and Patsy Parmer dba Parmer RV 
Park; DOCKET NUMBER: 2012-0752-PWS-E; IDENTIFIER: 
RN105674774; LOCATION: Center, Shelby County; TYPE OF 
FACILITY: public water supply; RULE VIOLATED: 30 TAC 
§290.46(d)(2)(A) and §290.110(b)(4) and Texas Health and Safety 
Code (THSC), §341.0315(c), by failing to operate the disinfection 
equipment to continuously maintain a disinfectant residual of 0.2 
milligrams per liter of free chlorine throughout the distribution system 
at all times; 30 TAC §290.39(c) and (h)(1) and THSC, §341.035(a)(1) 
and (2), by failing to obtain written approval of plans and specifica-
tions from the executive director prior to constructing a new public 
drinking water supply system; and 30 TAC §290.42(j), by failing to 
use a disinfectant that conforms to American National Standards In-
stitute/National Sanitation Foundation Standard 60; PENALTY: $434; 
ENFORCEMENT COORDINATOR: Michaelle Sherlock, (210) 
403-4076; REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont, 
Texas 77703-1892, (409) 898-3838. 

(17) COMPANY: Lakshmi, LTD. dba HWY 77 One Stop; DOCKET 
NUMBER: 2012-1183-PST-E; IDENTIFIER: RN104409370; LO-
CATION: Kingsville, Kleberg County; TYPE OF FACILITY: 
convenience store with retail sales of gasoline; RULE VIOLATED: 
30 TAC §334.49(a)(1) and TWC, §26.3475(d), by failing to provide 
proper corrosion protection for the underground storage tank (UST) 
system; and 30 TAC §334.50(b)(1)(A) and (2) and TWC, §26.3475(a) 
and (c)(1), by failing to monitor the USTs for releases at a frequency 
of at least once every month (not to exceed 35 days between each 
monitoring), and also by failing to provide proper release detection 
for the product piping associated with the UST system; PENALTY: 
$6,692; ENFORCEMENT COORDINATOR: David Carney, (512) 
239-2583; REGIONAL OFFICE: 6300 Ocean Drive, Suite 1200, 
Corpus Christi, Texas 78412-5503, (361) 825-3100. 

(18) COMPANY: M.R.D. GROUP, INCORPORATED dba Shaver 
Food Mart; DOCKET NUMBER: 2012-1013-PST-E; IDENTIFIER: 
RN105455901; LOCATION: Houston, Harris County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.8(c)(4)(A)(vii) and (5)(B)(ii), by failing 
to timely renew a previously issued underground storage tank (UST) 
delivery certificate by submitting a properly completed UST registra-
tion and self-certification form at least 30 days before the expiration 
date; 30 TAC §334.8(c)(5)(A)(i) and TWC, §26.3467(a), by failing to 
make available to a common carrier a valid, current TCEQ delivery 
certificate before accepting delivery of a regulated substance into 
the USTs; and 30 TAC §334.49(a)(1) and TWC, §26.3475(d), by 
failing to provide proper corrosion protection for the UST system; 
PENALTY: $8,670; ENFORCEMENT COORDINATOR: Mike Pace, 
(817) 588-5933; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, 
Houston, Texas 77023-1486, (713) 767-3500. 

(19) COMPANY: New Birmingham Resources, LLC; DOCKET 
NUMBER: 2012-0948-MLM-E; IDENTIFIER: RN106065964; LO-
CATION: Tyler, Smith County; TYPE OF FACILITY: sand mining 
operation; RULE VIOLATED: TWC, §26.121(a)(1), by failing to 
prevent the unauthorized discharge of process water into or adjacent to 
water in the state; and 30 TAC §297.11 and TWC, §11.121, by failing 
to obtain authorization prior to impounding, diverting, or using state 
water; PENALTY: $34,124; Supplemental Environmental Project 
offset amount of $13,650 applied to The Conservation Fund, Bunn's 
Lake Habitat Acquisition and Preservation Project; ENFORCEMENT 
COORDINATOR: Lanae Foard, (512) 239-2554; REGIONAL OF-
FICE: 2916 Teague Drive, Tyler, Texas 75701-3734, (903) 535-5100. 

(20) COMPANY: NEW WILLIAMS TRACE ENTERPRISES, 
INCORPORATED dba Mel's Market; DOCKET NUMBER: 
2012-0994-PST-E; IDENTIFIER: RN102388154; LOCATION: 
Huntsville, Walker County; TYPE OF FACILITY: convenience 
store with retail sales of gasoline; RULE VIOLATED: 30 TAC 
§334.8(c)(4)(A)(vii) and (5)(B)(ii), by failing to renew a previously 
issued underground storage tank (UST) delivery certificate by submit-
ting a properly completed UST registration and self-certification form 
at least 30 days before the expiration date; 30 TAC §334.8(c)(5)(A)(i) 
and TWC, §26.3467(a), by failing to make available to a common 
carrier a valid, current TCEQ delivery certificate before accepting 
delivery of a regulated substance into the UST; 30 TAC §37.815(a) 
and (b), by failing to demonstrate acceptable financial assurance for 
taking corrective action and for compensating third parties for bodily 
injury and property damage caused by accidental releases arising from 
the operation of the petroleum UST; 30 TAC §334.49(a)(1) and TWC, 
§26.3475(d), by failing to provide proper corrosion protection for 
the UST system; and 30 TAC §334.50(b)(1)(A) and (2) and TWC, 
§26.3475(a) and (c)(1), by failing to monitor the UST for releases at a 
frequency of at least once every month (not to exceed 35 days between 
each monitoring), and by failing to provide release detection for the 
piping associated with the UST; PENALTY: $10,763; ENFORCE-
MENT COORDINATOR: Judy Kluge, (817) 588-5825; REGIONAL 
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486, 
(713) 767-3500. 

(21) COMPANY: Phillip Varughese dba Richwood Food Mar-
ket; DOCKET NUMBER: 2012-1005-PST-E; IDENTIFIER: 
RN102381936; LOCATION: Houston, Harris County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.8(c)(4)(A)(vii) and (5)(B)(ii), by failing to 
renew a previously issued underground storage tank (UST) delivery 
certificate by submitting a properly completed UST registration and 
self-certification form at least 30 days before the expiration date; 30 
TAC §334.8(c)(5)(A)(i) and TWC, §26.3467(a), by failing to make 
available to a common carrier a valid, current TCEQ delivery certifi-
cate before accepting delivery of a regulated substance into the UST 
system; and 30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), 
by failing to monitor the USTs for releases at a frequency of at least 
once every month (not to exceed 35 days between each monitoring); 
PENALTY: $9,691; ENFORCEMENT COORDINATOR: David 
Carney, (512) 239-2583; REGIONAL OFFICE: 5425 Polk Avenue, 
Suite H, Houston, Texas 77023-1486, (713) 767-3500. 

(22) COMPANY: R & R Suleiman LLC dba Chevron Ex-
press; DOCKET NUMBER: 2012-1010-PST-E; IDENTIFIER: 
RN101546026; LOCATION: Dallas, Dallas County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE VI-
OLATED: 30 TAC §334.50(b)(1)(A) and (2) and TWC, §26.3475(a) 
and (c)(1), by failing to monitor the underground storage tanks (USTs) 
for releases at a frequency of at least once every month (not to exceed 
35 days between each monitoring), and also by failing to provide 
release detection for the piping associated with the USTs; and 30 
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TAC §334.10(b), by failing to maintain UST records and making 
them immediately available for inspection upon request by agency 
personnel; PENALTY: $3,634; ENFORCEMENT COORDINATOR: 
Andrea Park, (713) 422-8970; REGIONAL OFFICE: 2309 Gravel 
Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 

(23) COMPANY: Safeway, Incorporated dba Randalls 3070; DOCKET 
NUMBER: 2012-1170-PST-E; IDENTIFIER: RN102350766; LOCA-
TION: Katy, Harris County; TYPE OF FACILITY: grocery store with 
retail sales of gasoline; RULE VIOLATED: 30 TAC §334.49(a)(1) 
and TWC, §26.3475(d), by failing to provide proper corrosion pro-
tection for the underground storage tank system; PENALTY: $3,750; 
ENFORCEMENT COORDINATOR: JR Cao, (512) 239-2543; RE-
GIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 
77023-1486, (713) 767-3500. 

(24) COMPANY: Sanctuary Ventures II L.P. dba Chief's Mobile 
Home Park; DOCKET NUMBER: 2012-0625-PWS-E; IDENTI-
FIER: RN106301609; LOCATION: Waxahachie, Ellis County; 
TYPE OF FACILITY: public water supply; RULE VIOLATED: 
30 TAC §290.39(c) and (h)(1) and Texas Health and Safety Code, 
§341.035(a)(1) and (2), by failing to obtain written approval of 
plans and specifications from the executive director prior to con-
structing a new public drinking water supply system; PENALTY: 
$50; ENFORCEMENT COORDINATOR: Katy Schumann, (512) 
239-2602; REGIONAL OFFICE: 2309 Gravel Drive, Fort Worth, 
Texas 76118-6951, (817) 588-5800. 

(25) COMPANY: SI INVESTMENT CORPORATION dba Cowboy 
Kwik Stop Number 4; DOCKET NUMBER: 2012-0812-PST-E; 
IDENTIFIER: RN102456613; LOCATION: Longview, Gregg 
County; TYPE OF FACILITY: convenience store with retail sales 
of gasoline; RULE VIOLATED: 30 TAC §334.50(b)(1)(A) and (2), 
and TWC, §26.3475(a) and (c)(1), by failing to monitor the under-
ground storage tank (UST) for releases at a frequency of at least once 
every month (not to exceed 35 days between each monitoring), and 
also by failing to provide release detection for the piping associated 
with the UST; and 30 TAC §334.10(b), by failing to maintain UST 
records and making them immediately available for inspection upon 
request by agency personnel; PENALTY: $4,684; ENFORCEMENT 
COORDINATOR: Steven Van Landingham, (512) 239-5717; RE-
GIONAL OFFICE: 2916 Teague Drive, Tyler, Texas 75701-3734, 
(903) 535-5100. 

(26) COMPANY: Southwest Integrated Enterprises, Incorpo-
rated; DOCKET NUMBER: 2012-1750-WR-E; IDENTIFIER: 
RN104071451; LOCATION: Newcastle, Young County; TYPE OF 
FACILITY: individual; RULE VIOLATED: TWC, §11.081 and 
§11.121, by failing to obtain the required permit authorization before 
impounding, diverting, or using state water; PENALTY: $350; EN-
FORCEMENT COORDINATOR: Harvey Wilson, (512) 239-0321; 
REGIONAL OFFICE: 1977 Industrial Boulevard, Abilene, Texas 
79602-7833, (325) 698-9674. 

(27) COMPANY: Texas Barge & Boat, Incorporated; DOCKET 
NUMBER: 2012-1167-AIR-E; IDENTIFIER: RN102037959; LO-
CATION: Freeport, Brazoria County; TYPE OF FACILITY: barge 
cleaning and repair; RULE VIOLATED: 30 TAC §116.115(c) and 
§122.143(4), Texas Health and Safety Code (THSC), §382.085(b), 
Federal Operating Permit (FOP) Number O1698, Special Terms and 
Conditions Number 12, and Permit Number 22106, Special Conditions 
Number 17D(1), by failing to limit the withdrawal rate of the vapor 
collection system to no more than 27,600 standard cubic feet per hour 
when emissions are being vented to the flare; and 30 TAC §122.143(4) 
and §122.145(2)(A), THSC, §382.085(b), and FOP Number O1698, 
General Terms and Conditions, by failing to report all instances of 
deviations; PENALTY: $8,542; ENFORCEMENT COORDINATOR: 

Amancio R. Gutierrez, (512) 239-3921; REGIONAL OFFICE: 5425 
Polk Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500. 

(28) COMPANY: UNIVERSAL FINANCE CORPORATION dba LBJ 
Food Mart Chevron; DOCKET NUMBER: 2012-0770-PST-E; IDEN-
TIFIER: RN101866796; LOCATION: Dallas, Dallas County; TYPE 
OF FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.8(c)(4)(A)(vii) and (5)(B)(ii), by failing 
to renew a previously issued TCEQ delivery certificate by submit-
ting a properly completed underground storage tank (UST) registra-
tion and self-certification form within 30 days of the expiration date; 
and 30 TAC §334.8(c)(5)(A)(i) and TWC, §26.3467(a), by failing to 
make available to a common carrier a valid, current TCEQ delivery 
certificate before accepting delivery of a regulated substance into the 
UST; PENALTY: $1,300; ENFORCEMENT COORDINATOR: Clin-
ton Sims, (512) 239-6933; REGIONAL OFFICE: 2309 Gravel Drive, 
Fort Worth, Texas 76118-6951, (817) 588-5800. 

(29) COMPANY: Veslan Properties, Incorporated; DOCKET NUM-
BER: 2012-0942-PST-E; IDENTIFIER: RN102402914; LOCATION: 
San Antonio, Bexar County; TYPE OF FACILITY: fleet refueling; 
RULE VIOLATED: 30 TAC §334.49(a)(1) and TWC, §26.3475(d), by 
failing to provide documentation of proper corrosion protection for the 
underground storage tank system; PENALTY: $3,750; Supplemental 
Environmental Project offset amount of $1,500 applied to San Anto-
nio River Authority - San Antonio River Water Quality Monitoring 
Network; ENFORCEMENT COORDINATOR: Trina Grieco, (210) 
403-4006; REGIONAL OFFICE: 14250 Judson Road, San Antonio, 
Texas 78233-4480, (210) 490-3096. 

(30) COMPANY: WTL, L.L.C.; DOCKET NUMBER: 2012-1064-
AIR-E; IDENTIFIER: RN105713358; LOCATION Pampa, Roberts 
County; TYPE OF FACILITY: rock crushing plant; RULE VIO-
LATED: 30 TAC §116.110(a) and Texas Health and Safety Code, 
§382.0518(a) and §382.085(b), by failing to obtain authorization 
prior to operating a rock crusher; PENALTY: $1,838; ENFORCE-
MENT COORDINATOR: Trina Grieco, (210) 403-4006; REGIONAL 
OFFICE: 3918 Canyon Drive, Amarillo, Texas 79109-4933, (806) 
353-9251. 
TRD-201205091 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: September 25, 2012 

Notice of Application and Opportunity to Request a Public 
Meeting for a New Municipal Solid Waste Facility Registration 
Application No. 40265 

Application. Stericycle, Inc. has applied to the Texas Commis-
sion on Environmental Quality (TCEQ) for proposed Registration 
No. 40265, to operate a Type V medical waste processing facility. 
The proposed facility, Stericycle Garland, will be located at 2821 
Industrial Lane, Garland, Texas 75041, in Dallas County. The Ap-
plicant is requesting authorization to receive and process medical 
waste which includes non-hazardous and outdated/off specification 
pharmaceuticals, seized drugs and confidentiality documents; storing 
and transferring pathological waste; and Animal and Plant Health 
Inspection Services (APHIS) waste. The registration application 
is available for viewing and copying at the Garland Central Public 
Library, 625 Austin Street, Garland, Dallas County, Texas 75040 and 
may be viewed online at www.texaspermits.net. The following link to 
an electronic map of the site or facility's general location is provided 
as a public courtesy and is not part of the application or notice: 
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http://gis3.tceq.texas.gov/JGoogleMapsExt/Index.jsp?geocodeX=-
96.67571617946&geocodeY=32.883245269940005. For exact loca-
tion, refer to application. 

Public Comment/Public Meeting. Written public comments or writ-
ten requests for a public meeting must be submitted to the Office of 
Chief Clerk at the address included in the information section below. 
If a public meeting is held, comments may be made orally at the meet-
ing or submitted in writing by the close of the public meeting. A public 
meeting will be held by the executive director if requested by a member 
of the legislature who represents the general area where the develop-
ment is to be located, or if there is a substantial public interest in the 
proposed development. The purpose of the public meeting is for the 
public to provide input for consideration by the commission, and for 
the applicant and the commission staff to provide information to the 
public. A public meeting is not a contested case hearing. The exec-
utive director will review and consider public comments and written 
requests for a public meeting submitted during the comment period. 
The comment period shall begin on the date this notice is published 
and end 60 calendar days after this notice is published. The comment 
period shall be extended to the close of any public meeting. The exec-
utive director is not required to file a response to comments. 

Executive Director Action. The executive director shall, after review 
of an application for registration, determine if the application will be 
approved or denied in whole or in part. If the executive director acts on 
an application, the chief clerk shall mail or otherwise transmit notice 
of the action and an explanation of the opportunity to file a motion to 
overturn the executive director's decision. The chief clerk shall mail 
this notice to the owner and operator, the public interest counsel, to 
adjacent landowners as shown on the required land ownership map and 
landowners list, and to other persons who timely filed public comment 
in response to public notice. Not all persons on the mailing list for this 
notice will receive the notice letter from the Office of the Chief Clerk. 

Information. Written public comments or requests to be placed on 
the permanent mailing list for this application should be submitted 
to the Office of the Chief Clerk mail code MC 105, TCEQ, P.O. 
Box 13087, Austin, TX 78711-3087 or electronically submitted to 
http://www10.tceq.texas.gov/epic/ecmnts/. If you choose to commu-
nicate with the TCEQ electronically, please be aware that your e-mail 
address, like your physical mailing address, will become part of the 
agency's public record. For information about this application or the 
registration process, individual members of the general public may 
call the TCEQ Public Education Program at 1-800-687-4040. General 
information regarding the TCEQ can be found at our web site at 
www.tceq.texas.gov. Further information may also be obtained from 
Stericycle, Inc. at the address stated above or by calling Mr. Mark 
Triplett at (972) 931-2374. 
TRD-201205114 
Bridget C. Bohac 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: September 26, 2012 

Notice of Water Quality Applications 
The following notices were issued on September 14, 2012 through 
September 21, 2012. 

The following require the applicants to publish notice in a newspaper. 
Public comments, requests for public meetings, or requests for a con-
tested case hearing may be submitted to the Office of the Chief Clerk, 
Mail Code 105, P.O. Box 13087, Austin, Texas 78711-3087, WITHIN 

30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION OF THE 
NOTICE. 

INFORMATION SECTION 

VOPAK TERMINAL GALENA PARK INC 1500 Clinton Drive, 
Galena Park, Texas 77547, which operates Galena Park Terminal, has 
applied for a renewal of Texas Pollutant Discharge Elimination System 
(TPDES) Permit No. WQ0001662000, which authorizes the discharge 
of stormwater at an intermittent and flow variable rate via Outfall 001, 
and the discharge of treated wash water and contaminated stormwater 
at a daily average flow not to exceed 50,000 gallons a day via Outfall 
002. The facility is located at 1500 Clinton Drive, south of Interstate 
Highway (IH) 10, east of IH 610 East Loop, on the north bank of the 
Houston Ship Channel/Buffalo Bayou, Harris County, Texas 77547. 

NORTH ALAMO WATER SUPPLY CORPORATION which operates 
the Lasara Reverse Osmosis Water Treatment Plant, has applied for a 
renewal of TPDES Permit No. WQ0004480000, which authorizes the 
discharge of reverse osmosis reject water, membrane cleaning water, 
and pipeline washwater. The facility is located on the north side of State 
Highway 186, approximately 0.6 mile east of the intersection of State 
Highway 186 and Farm-to-Market Road 1015, and approximately 8.2 
miles west of US Highway 77, northeast of the community of Lasara, 
Willacy County, Texas 78580. 

TRS ENVIROGANICS INC AND RICHEY ROAD MUNICIPAL 
UTILITY DISTRICT have applied to the Texas Commission on 
Environmental Quality (TCEQ) for renewal of TPDES Sludge Permit 
No. WQ0004810000 (EPA I.D. No. TXL005016) to authorize the 
processing of municipal wastewater treatment plant sludge products 
from numerous facilities in the Houston area. The Richey Road 
Sludge Processing Facility blends sludge from numerous facilities 
then dewaters the combined sludge via a belt press prior to disposal 
at a TCEQ permitted landfill. The belt press processes an average of 
238,000 gallons of sludge per day. This permit will not authorize a 
discharge of pollutants into waters in the State. The sludge processing 
facility is located at 1820 Candle Ridge Park, Houston, 3,300 feet 
northeast of the intersection of Hardy Toll Road and WW Thorne 
Drive, three miles south-southwest of the City of Westfield in Harris 
County, Texas 77073. 

CITY OF HOUSTON has applied for a renewal of TPDES Permit No. 
WQ0010495133 which authorizes the discharge of treated domestic 
wastewater at an annual average flow not to exceed 3,000,000 gallons 
per day. The draft permit would authorize the discharge of treated do-
mestic wastewater at an annual average flow not to exceed 1,500,000 
gallons per day. The facility is located at 1215 Gears Road, approx-
imately 400 feet south of the intersection of Gears Road and Spears 
Road on the south side of Greens Bayou in Houston in Harris County, 
Texas 77067. 

CITY OF MEADOWS PLACE has applied for a renewal of TPDES 
Permit No. WQ0011039001, which authorizes the discharge of treated 
domestic wastewater at an annual average flow not to exceed 1,500,000 
gallons per day. The facility is located at 11936 1/2 Monticeto Lane, 
Meadows Place, approximately 5,000 feet west of the Southwest Free-
way (U.S. Highway 59) and 1,000 feet south of Keegans Bayou on 
the Harris County-Fort Bend County line in Fort Bend County, Texas 
77477. 

If you need more information about these permit applications or the 
permitting process, please call the TCEQ Public Education Program, 
Toll Free, at 1-800-687-4040. General information about the TCEQ 
can be found at our web site at www.TCEQ.state.tx.us. Si desea infor-
mación en español, puede llamar al 1-800-687-4040. 
TRD-201205113 
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Bridget C. Bohac 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: September 26, 2012 

Post-Remand Order 
The State Office of Administrative Hearings issued a Post-Remand 
Order Remanding the Case and Forwarding the Agreed Order and 
Comments to the Texas Commission on Environmental Quality on 
July 31, 2012, in the matter of the Executive Director of the Texas 
Commission on Environmental Quality v. George DeVries dba 
DeVries Dairy; SOAH Docket No. 582-12-5909; TCEQ Docket 
No. 2010-0508-AGR-E. The Commission will consider the Agreed 
Order and comments received from the Bosque River Coalition and 
A. Dwain Mayfield regarding George DeVries dba DeVries Dairy in 
Erath County on a date and time to be determined by the Office of 
the Chief Clerk in Room 201S of Building E, 12100 N. Interstate 35, 
Austin, Texas. This posting is Notice of Opportunity to Comment on 
the proposed Agreed Order and comments. The comment period will 
end 30 days from date of this publication. Written public comments 
should be submitted to the Office of the Chief Clerk, MC-105, TCEQ, 
P.O. Box 13087, Austin, Texas 78711-3087. If you have any questions 
or need assistance, please contact Melissa Chao, Office of the Chief 
Clerk, (512) 239-3300. 

COMPANY: George DeVries dba DeVries Dairy; DOCKET NUM-
BER: 2010-0508-AGR-E; TCEQ ID NUMBER: RN100802917; 
LOCATION: approximately four miles southwest of Stephenville and 
6.5 miles northeast of Dublin, Erath County; TYPE OF FACILITY: 
concentrated animal feeding operation; RULES VIOLATED: 30 TAC 
§321.31(a), TWC, §26.121(a)(1), and TCEQ Permit Number 03061, 
V. Conditions of the Permit, by failing to prevent an unauthorized 
discharge of wastewater from a confined animal feeding operation 
into or adjacent to water in the state; PENALTY: $8,300; STAFF 
ATTORNEY: Tammy Mitchell, Litigation Division, MC 175, (512) 
239-0736; REGIONAL OFFICE: Dallas-Fort Worth Regional Office, 
2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 
TRD-201205115 
Bridget C. Bohac 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: September 26, 2012 

TCEQ Docket No. 2012-1903; Notice to Terminate Agreed 
Order TPDES Permit Number WQ0010353002 with the City 
of Lubbock 

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on 
the termination of Agreed Order (AO) Texas Pollutant Discharge Elim-
ination System (TPDES) with the City of Lubbock (the City) in ac-
cordance with Texas Water Code (TWC), §7.075. TWC, §7.075 re-
quires that before the commission may approve the termination of the 
AO, the commission shall allow the public an opportunity to submit 
written comments on the termination of the AO. TWC, §7.075 re-
quires that notice of the order and the opportunity to comment must 
be published in the Texas Register no later than the 30th day before the 
date on which the public comment period closes, which in this case is 
November 5, 2012. TWC, §7.075 also requires that the commission 
promptly consider any written comments received and that the com-
mission may withdraw or withhold approval of an Order to Terminate 

an AO if a comment discloses facts or considerations that indicate that 
consent is inappropriate, improper, inadequate, or inconsistent with the 
requirements of the statutes and rules within the commission's jurisdic-
tion or the commission's orders and permits issued in accordance with 
the commission's regulatory authority. Additional notice of changes of 
an Order to Terminate an AO is not required to be published if those 
changes are made in response to written comments. 

This notice issued concerns the termination of an AO issued to and 
approved by the Texas Water Commission, predecessor to TCEQ, on 
November 16, 1989. The AO resulted from an enforcement action 
under the authority of TWC, Chapter 26. 

FINDINGS OF FACT 

1. The City owns and operates two wastewater treatment facilities: 
the Lubbock Land Application Site (the LLAS) and the Hancock Land 
Application Site (the HLAS). In the late 1970's, the City initiated a 
groundwater remediation plan (plan) to lower the water table mound at 
the Gray Farm (property purchased by the City in 1986 and now known 
as the Lubbock Land Application Site or LLAS). The City purchased 
two sections of land in 1988 (now known as the Hancock Land Ap-
plication Site or HLAS) that were added to the Gray Farm, providing 
additional acreage for land application of treated effluent. The City's 
facilities contain elevated levels of nitrates. 

2. The Texas Water Commission Agreed Order was issued on Novem-
ber 16, 1989, as the result of an enforcement action against the City. 
A copy of that Order can be obtained from Kari Gilbreth, Litigation 
Division, (512) 239-1320. 

3. The Order required the City to perform certain corrective actions 
and to pay an administrative penalty in the amount of $84,000.00, of 
which $42,000.00 of this penalty was deferred contingent upon full 
compliance with the technical requirements contained within the Order. 

4. The City paid $42,000.00 of the administrative penalty. The City is 
in compliance with Ordering Provision Numbers 1 - 6, 9, and 10 of the 
1989 Agreed Order. 

5. The two outstanding Ordering Provisions (Numbers 7 and 8) in the 
1989 Agreed Order have been incorporated into the City's TPDES Per-
mit Number WQ0010353002, Other Requirements, Paragraph Number 
18 (the Permit), issued October 26, 2011. 

6. The Executive Director recognizes that the City is in compliance 
with Permit Number WQ0010353002, Other Requirements, Paragraph 
Number 18. Paragraph Number 18 of the Permit incorporates Ordering 
Provisions (Numbers 7 and 8) of the 1989 Agreed Order. 

7. The Executive Director recognizes that the City is in compliance 
with Permit Number WQ0010353002, Other Requirements, Paragraph 
Number 18. Paragraph Number 18 of the Permit incorporates Ordering 
Provisions (Numbers 7 and 8) of the 1989 Agreed Order. 

8. The 1989 Order does not contain a provision to terminate it within 
any period of time. 

CONCLUSIONS OF LAW 

As evidenced by Finding of Fact Number 1, the City is subject to the 
jurisdiction of the TCEQ pursuant to TWC, Chapter 26 and the rules 
of the commission. 

The Commission has jurisdiction of this matter pursuant to TWC, 
§5.013 because it alleges violations of TCEQ rules. 

WRITTEN COMMENTS 

Written comments concerning the notice to terminate the AO with the 
City of Lubbock may be submitted to Kari Gilbreth, MC 175, Office 
of Legal Services, Texas Commission on Environmental Quality, P.O. 
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Box 13087, Austin, Texas 78711-3087, or faxed to (512) 239-3434. 
All comments should reference Termination of Agreed Order TPDES 
Permit Number WQ0010353002. The comment period closes Novem-
ber 5, 2012. Copies of the Agreed Order can be obtained from Kari 
Gilbreth, (512) 239-1320. For further information, please contact Kari 
Gilbreth, Litigation Division, (512) 239-1320. 
TRD-201205090 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: September 25, 2012 

Texas Ethics Commission 
List of Late Filers 
Listed below are the names of filers from the Texas Ethics Commission 
who did not file reports, or failed to pay penalty fines for late reports in 
reference to the listed filing deadline. If you have any questions, you 
may contact Robbie Douglas at (512) 463-5780. 

Deadline: Semiannual Report due July 16, 2012, for Candidates 
and Officeholders 

Joan M. Durkin, 2125 Martin Dr., Ste. 200, Bedford, Texas 76021 

Deadline: 8-Day Pre-Election Report due May 21, 2012, for Com-
mittees 

Kimberly K. Yturri, Conservative Values Coalition, 100 Crescent Ct., 
Ste. 1620, Dallas, Texas 75201 

Deadline: Semiannual Report due July 16, 2012, for Committees 

Todd M. Smith, Peace Officers for Perry, 1001 Congress Ave., Ste. 250, 
Austin, Texas 78701 

Byron LeFlore Jr., Committee for Judicial Reform, P.O. Box 469011, 
San Antonio, Texas 78246-9011 

Deadline: Monthly Report due August 5, 2012, for Committees 

Richard Christopher Nevills, Bayou PAC, 414 Marshall St. #1, Hous-
ton, Texas 77006 

Gina M. Gabriano, Alliance of Conservative Texans, 5040 Lorraine 
Dr., Frisco, Texas 75034 

Deadline: Personal Financial Statement due June 29, 2012 

Tiffany Dawn Burks, 2658 Merlin Ct., Odenton, Maryland 21113 

Michael Allen Mitchell, 491 Mitchell Rd., Henrietta, Texas 76365 

Hudson Old, 119 E. 6th St., Mt. Pleasant, Texas 75455 

TRD-201204993 
David Reisman 
Executive Director 
Texas Ethics Commission 
Filed: September 20, 2012 

Texas Facilities Commission 
Request for Proposals #303-4-20355 

The Texas Facilities Commission (TFC), on behalf of the Health and 
Human Services Commission (HHSC), the Department of Family and 
Protective Services (DFPS), and the Department of Aging and Disabil-
ity Services (DADS), announces the issuance of Request for Proposals 

(RFP) #303-4-20355. TFC seeks a five (5) or ten (10) year lease of 
approximately 12,066 square feet of office space in Rio Grande City, 
Starr County, Texas. 

The deadline for questions is October 15, 2012, and the deadline for 
proposals is October 29, 2012, at 3:00 p.m. The award date is De-
cember 19, 2012. TFC reserves the right to accept or reject any or all 
proposals submitted. TFC is under no legal or other obligation to ex-
ecute a lease on the basis of this notice or the distribution of a RFP. 
Neither this notice nor the RFP commits TFC to pay for any costs in-
curred prior to the award of a grant. 

Parties interested in submitting a proposal may obtain infor-
mation by contacting the Regional Leasing Assistant, Eve-
lyn Esquivel, at (512) 463-6494. A copy of the RFP may 
be downloaded from the Electronic State Business Daily at 
http://esbd.cpa.state.tx.us/bid_show.cfm?bidid=102594. 
TRD-201205088 
Kay Molina 
General Counsel 
Texas Facilities Commission 
Filed: September 24, 2012 

General Land Office 
Notice and Opportunity to Comment on Requests for 
Consistency Agreement/Concurrence Under the Texas Coastal 
Management Program 

On January 10, 1997, the State of Texas received federal approval of the 
Coastal Management Program (CMP) (62 Federal Register pp. 1439 -
1440). Under federal law, federal agency activities and actions affect-
ing the Texas coastal zone must be consistent with the CMP goals and 
policies identified in 31 TAC Chapter 501. Requests for federal consis-
tency review were deemed administratively complete for the following 
project(s) during the period of September 12, 2012, through September 
19, 2012. As required by federal law, the public is given an opportu-
nity to comment on the consistency of proposed activities in the coastal 
zone undertaken or authorized by federal agencies. Pursuant to 31 TAC 
§§506.25, 506.32, and 506.41, the public comment period extends 30 
days from the date published on the Texas General Land Office web 
site. The notice was published on the web site on September 26, 2012. 
The public comment period for this project will close at 5:00 p.m. on 
October 26, 2012. 

FEDERAL AGENCY ACTIONS: 

Applicant: Southwest Shipyard, LP; Location: The project site is lo-
cated in Galveston Ship Channel at 1002 Texas Clipper Road, Pelican 
Island, in Galveston County, Texas. The project can be located on the 
U.S.G.S. quadrangle map titled: Galveston, Texas. Approved jurisdic-
tional determination was used for the project site. NAD 83, Latitude: 
29.312721 North; Longitude: - 94.812739 West. Project Description: 
The applicant proposes to expand an existing shipyard to include a 
barge launch rail system and construct bank stabilization. The barge 
launch is required to float newly constructed barges into the ship chan-
nel. The bulkhead will stabilize the shoreline and the dredged area will 
provide adequate depths for the safe launch of the newly constructed 
barges. The launch will be constructed utilizing 24-inch by 100-foot 
pre-stressed concrete pile and corrosion inhibiting, coated 24-inch by 
68-inch steel launch rails. The applicant proposes to install approxi-
mately 476 linear feet of steel bulkhead above the high tide line. The 
applicant also proposes to hydraulically dredge approximately 0.827-
acre of non-vegetated bottom, approximately 10,000 cubic yards, to 
provide adequate depth immediately adjacent to the proposed launch 

37 TexReg 8072 October 5, 2012 Texas Register 

http://esbd.cpa.state.tx.us/bid_show.cfm?bidid=102594


♦ ♦ ♦ 

♦ ♦ ♦ 

rail system. The applicant will coordinate the proposed dredge ac-
tivities to coincide with Port of Galveston Maintenance dredging ac-
tivities and will place dredge material in authorized Port of Galve-
ston Placement Areas in conjunction with the coordination of dredge 
projects. Materials and equipment will be transported to the site via 
truck and trailer as well as by barge. Access to the site will be accom-
plished both by roadway and the Galveston Ship Channel. The pro-
posed site is outside of the limits of the Galveston Ship Channel and 
will not adversely affect navigation during construction. CMP Project 
No.: 12-0840-F1 Type of Application: U.S.A.C.E. permit application 
#SWG-2011-00235 is being evaluated under §10 of the Rivers and Har-
bors Act of 1899 (33 U.S.C.A. §403). 

Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972 
(16 U.S.C.A. §§1451 - 1464), as amended, interested parties are invited 
to submit comments on whether a proposed action or activity is or is 
not consistent with the Texas Coastal Management Program goals and 
policies and whether the action should be referred to the Land Com-
missioner for review. 

Further information on the applications listed above, including a copy 
of the consistency certifications or consistency determinations for in-
spection may be obtained from Ms. Kate Zultner, Consistency Review 
Specialist, P.O. Box 12873, Austin, Texas 78711-2873, or via email at 
kate.zultner@glo.texas.gov. Comments should be sent to Ms. Zultner 
at the above address or by email. 
TRD-201205122 
Larry L. Laine 
Chief Clerk/Deputy Land Commissioner 
General Land Office 
Filed: September 26, 2012 

Texas Health and Human Services Commission 
Notice of Public Hearing on Proposed Medicaid Payment Rates 
Hearing. The Texas Health and Human Services Commission (HHSC) 
will conduct a public hearing on October 23, 2012, at 9:00 a.m. to re-
ceive public comment on proposed rates for hospice routine home, con-
tinuous home, inpatient respite, and general inpatient care. The Med-
icaid hospice program is operated by the Texas Department of Aging 
and Disability Services (DADS). 

The hearing will be held in compliance with Human Resources Code 
§32.0282 and Texas Administrative Code (TAC), Title 1, §355.105(g), 
which require public notice and hearings on proposed Medicaid reim-
bursements. The public hearing will be held in the Lone Star Confer-
ence Room of the Health and Human Services Commission, Braker 
Center, Building H, located at 11209 Metric Boulevard, Austin, Texas. 
Entry is through Security at the main entrance of the building, which 
faces Metric Boulevard. Persons requiring Americans with Disability 
Act (ADA) accommodation or auxiliary aids or services should contact 
Esther Brown by calling (512) 491-1445 at least 72 hours prior to the 
hearing so appropriate arrangements can be made. 

Briefing Package. A briefing package describing the proposed 
payment rates will be available at http://www.hhsc.state.tx.us/rad/rate-
packets.shtml on October 9, 2012. Interested parties also may obtain a 
copy of the briefing package prior to the hearing by contacting Esther 
Brown by telephone at (512) 491-1445; by fax at (512) 491-1998; or 
by e-mail at esther.brown@hhsc.state.tx.us. The briefing package also 
will be available at the public hearing. 

Written Comments. Written comments regarding the proposed pay-
ment rates may be submitted in lieu of, or in addition to, oral testi-
mony until 5:00 p.m. the day of the hearing. Written comments may 

be sent by U.S. mail to the attention of Esther Brown, Health and Hu-
man Services Commission, Rate Analysis, Mail Code H-400, P.O. Box 
85200, Austin, Texas 78708-5200; by fax to Esther Brown at (512) 
491-1998; or by e-mail to esther.brown@hhsc.state.tx.us. In addition, 
written comments may be sent by overnight mail or hand delivered to 
Esther Brown, HHSC, Rate Analysis, Mail Code H-400, Braker Cen-
ter, Building H, 11209 Metric Boulevard, Austin, Texas 78758-4021. 
TRD-201205099 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Filed: September 25, 2012 

Public Notice 
The Texas Health and Human Services Commission (HHSC) intends 
to submit to the Centers for Medicare and Medicaid Services a request 
for a renewal to the Non-emergency Medical Transportation (NEMT) 
waiver program, under the authority of §1915(b) of the Social Security 
Act. The Non-emergency Medical Transportation waiver program is 
currently set to expire on March 31, 2013. The proposed effective date 
for this renewal is April 1, 2013. 

The program is designed to: (1) encourage preventive and primary care 
by ensuring that every client for whom Medicaid is the primary payor 
has access to necessary medical care and services; (2) arrange for qual-
ity and appropriate transportation to necessary medical care and ser-
vices; (3) maintain access to necessary healthcare and services; (4) 
maintain cost effectiveness of transportation services; and (5) foster 
the U.S. Department of Health and Human Services' goal of promoting 
coordinated human services transportation. 

The current service delivery model affords the transportation service 
area providers flexibility to ensure that client transportation needs are 
met by providing services directly, subcontracting transportation ser-
vices, and using alternative transportation service providers to fill in 
gaps in the service delivery. The continuation of this model supports 
the use of direct service delivery providers and existing network of 
transportation providers to meet the client transportation needs. This 
waiver will not change the Non-emergency Medical Transportation 
scope or benefit afforded to clients authorized through HHSC's state-
managed model. HHSC retains sole authority to approve client ser-
vices and benefits. 

Many areas of the state are rural and have limited access to service 
providers and transportation services. Because Texas is a large, di-
verse state, HHSC is open to engaging a variety of service delivery 
models to ensure that clients receive quality service (including direct 
delivery of services in areas where the number of qualified providers 
is low). The current service delivery model is a client-orientated and 
administratively efficient model and fosters collaboration among gov-
ernmental, not-for-profit, and for-profit transportation providers. 

Maintaining the current service model allows HHSC to operate a suc-
cessfully proven delivery model, which meets the vastly differing needs 
of clients and supports coordination efforts at the local level and pro-
vides a cost savings to the state. 

HHSC requests that the waiver renewal be approved for the period be-
ginning April 1, 2013, through March 31, 2015. This renewal main-
tains cost neutrality for waiver years 2013 through 2015. 

To obtain copies of the proposed waiver application, interested parties 
may contact JayLee Therrien by mail at Texas Health and Human Ser-
vices Commission, P.O. Box 85200, mail code H-370, Austin, Texas 
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78708-5200, phone (512) 491-1388, fax (512) 491-1953, or by e-mail 
at JayLee.Therrien@hhsc.state.tx.us. 
TRD-201204981 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 

Filed: September 20, 2012 

Department of State Health Services 
Licensing Actions for Radioactive Materials 
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TRD-201205098 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Filed: September 25, 2012 

Texas Department of Insurance 
Company Licensing 

Application for admission to the State of Texas by SOUTHERN PIO-
NEER PROPERTY & CASUALTY INSURANCE COMPANY, a for-
eign Fire and/or Casualty company. The home office is in Jonesboro, 
Arizona. 

Any objections must be filed with the Texas Department of Insurance, 
within twenty (20) calendar days from the date of the Texas Regis-
ter publication, addressed to the attention of Godwin Ohaechesi, 333 
Guadalupe Street, MC 305-2C, Austin, Texas 78701. 
TRD-201205097 
Sara Waitt 
General Counsel 
Texas Department of Insurance 
Filed: September 25, 2012 

Texas Lottery Commission 

Instant Game Number 1474 "Veterans Cash" 
1.0 Name and Style of Game. 

A. The name of Instant Game No. 1474 is "VETERANS CASH". The 
play style is "key number match". 

1.1 Price of Instant Ticket. 

A. Tickets for Instant Game No. 1474 shall be $2.00 per Ticket. 

1.2 Definitions in Instant Game No. 1474. 

A. Display Printing - That area of the Instant Game Ticket outside of 
the area where the overprint and Play Symbols appear. 

B. Latex Overprint - The removable scratch-off covering over the Play 
Symbols on the front of the Ticket. 

C. Play Symbol - The printed data under the latex on the front of the 
Ticket that is used to determine eligibility for a prize. Each Play Sym-
bol is printed in symbol font in black ink in positive except for dual-im-
age games. The possible black Play Symbols are: 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, STAR SYMBOL, $2.00, 
$4.00, $5.00, $10.00, $20.00, $50.00, $100, $1,000 and $20,000. 

D. Play Symbol Caption - The printed material appearing below each 
Play Symbol which explains the Play Symbol. One caption appears 
under each Play Symbol and is printed in caption font in black ink 
in positive. The Play Symbol Caption which corresponds with and 
verifies each Play Symbol is as follows: 
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E. Serial Number - A unique 14 (fourteen) digit number appearing un-
der the latex scratch-off covering on the front of the Ticket. There is a 
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining ten (10) digits of the Serial Number are the 
Validation Number. The Serial Number is for validation purposes and 
cannot be used to play the game. The format will be: 00000000000000. 

F. Low-Tier Prize - A prize of $2.00, $4.00, $5.00, $10.00 or $20.00. 

G. Mid-Tier Prize - A prize of $50.00 or $100. 

H. High-Tier Prize - A prize of $1,000 or $20,000. 

I. Bar Code - A 24 (twenty-four) character interleaved two (2) of five 
(5) Bar Code which will include a four (4) digit game ID, the seven 
(7) digit Pack number, the three (3) digit Ticket number and the ten 
(10) digit Validation Number. The Bar Code appears on the back of the 
Ticket. 

J. Pack-Ticket Number - A 14 (fourteen) digit number consisting of the 
four (4) digit game number (1474), a seven (7) digit Pack number, and 

a three (3) digit Ticket number. Ticket numbers start with 001 and end 
with 125 within each Pack. The format will be: 1474-0000001-001. 

K. Pack - A Pack of "VETERANS CASH" Instant Game Tickets con-
tains 125 Tickets, packed in plastic shrink-wrapping and fanfolded in 
pages of two (2). One Ticket will be folded over to expose a front and 
back of one Ticket on each Pack. Please note the books will be in an 
A, B, C and D configuration. 

L. Non-Winning Ticket - A Ticket which is not programmed to be a 
winning Ticket or a Ticket that does not meet all of the requirements 
of these Game Procedures, the State Lottery Act (Texas Government 
Code, Chapter 466), and applicable rules adopted by the Texas Lottery 
pursuant to the State Lottery Act and referenced in 16 TAC Chapter 
401. 

M. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery 
"VETERANS CASH" Instant Game No. 1474 Ticket. 

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general Ticket validation requirements set forth 
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in Texas Lottery Rule, §401.302, Instant Game Rules, these Game 
Procedures, and the requirements set out on the back of each Instant 
Ticket. A prize winner in the "VETERANS CASH" Instant Game 
is determined once the latex on the Ticket is scratched off to expose 
23 (twenty-three) Play Symbols. If a player matches any of YOUR 
NUMBERS Play Symbols to any of the WINNING NUMBERS Play 
Symbols, the player wins the prize for that number. If a player reveals 
a "STAR" Play Symbol, the player wins DOUBLE the prize for that 
symbol. No portion of the Display Printing nor any extraneous matter 
whatsoever shall be usable or playable as a part of the Instant Game. 

2.1 Instant Ticket Validation Requirements. 

A. To be a valid Instant Game Ticket, all of the following requirements 
must be met: 

1. Exactly 23 (twenty-three) Play Symbols must appear under the Latex 
Overprint on the front portion of the Ticket; 

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play 
Symbol Caption; 

3. Each of the Play Symbols must be present in its entirety and be fully 
legible; 

4. Each of the Play Symbols must be printed in black ink except for 
dual image games; 

5. The Ticket shall be intact; 

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible; 

7. The Serial Number must correspond, using the Texas Lottery's 
codes, to the Play Symbols on the Ticket; 

8. The Ticket must not have a hole punched through it, be mutilated, 
altered, unreadable, reconstituted or tampered with in any manner; 

9. The Ticket must not be counterfeit in whole or in part; 

10. The Ticket must have been issued by the Texas Lottery in an au-
thorized manner; 

11. The Ticket must not have been stolen, nor appear on any list of 
omitted Tickets or non-activated Tickets on file at the Texas Lottery; 

12. The Play Symbols, Serial Number, Retailer Validation Code and 
Pack-Ticket Number must be right side up and not reversed in any man-
ner; 

13. The Ticket must be complete and not miscut, and have exactly 23 
(twenty-three) Play Symbols under the Latex Overprint on the front 
portion of the Ticket, exactly one Serial Number, exactly one Retailer 
Validation Code, and exactly one Pack-Ticket Number on the Ticket; 

14. The Serial Number of an apparent winning Ticket shall correspond 
with the Texas Lottery's Serial Numbers for winning Tickets, and a 
Ticket with that Serial Number shall not have been paid previously; 

15. The Ticket must not be blank or partially blank, misregistered, 
defective or printed or produced in error; 

16. Each of the 23 (twenty-three) Play Symbols must be exactly one 
of those described in Section 1.2.C of these Game Procedures; 

17. Each of the 23 (twenty-three) Play Symbols on the Ticket must be 
printed in the symbol font and must correspond precisely to the artwork 
on file at the Texas Lottery; the Ticket Serial Numbers must be printed 
in the serial font and must correspond precisely to the artwork on file at 
the Texas Lottery; and the Pack-Ticket Number must be printed in the 
Pack-Ticket Number font and must correspond precisely to the artwork 
on file at the Texas Lottery; 

18. The Display Printing on the Ticket must be regular in every respect 
and correspond precisely to the artwork on file at the Texas Lottery; and 

19. The Ticket must have been received by the Texas Lottery by appli-
cable deadlines. 

B. The Ticket must pass all additional validation tests provided for in 
these Game Procedures, the Texas Lottery's Rules governing the award 
of prizes of the amount to be validated, and any confidential validation 
and security tests of the Texas Lottery. 

C. Any Instant Game Ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director's 
discretion, refund the retail sales price of the Ticket. In the event a 
defective Ticket is purchased, the only responsibility or liability of the 
Texas Lottery shall be to replace the defective Ticket with another un-
played Ticket in that Instant Game (or a Ticket of equivalent sales price 
from any other current Instant Lottery game) or refund the retail sales 
price of the Ticket, solely at the Executive Director's discretion. 

2.2 Programmed Game Parameters. 

A. Players can win up to ten (10) times on a Ticket in accordance with 
the approved prize structure. 

B. Adjacent Non-Winning Tickets within a Pack will not have identical 
play and prize symbol patterns. Two (2) Tickets have identical play and 
prize symbol patterns if they have the same play and prize symbols in 
the same positions. 

C. Each Ticket will have three (3) different "WINNING NUMBERS" 
Play Symbols. 

D. Non-winning "YOUR NUMBERS" Play Symbols will all be differ-
ent. 

E. No Ticket will ever contain more than two (2) identical non-winning 
prize symbols. 

F. The "STAR" Play Symbol will never appear in the "WINNING 
NUMBERS" Play Symbol spots. 

G. The "STAR" Play Symbol will only appear as dictated by the prize 
structure. 

H. Non-winning prize symbols will never be the same as the winning 
prize symbol(s). 

I. The top prize symbol will appear on every Ticket unless otherwise 
restricted. 

J. No prize amount in a non-winning spot will correspond with the 
"YOUR NUMBERS" Play Symbol (i.e., 5 and $5). 

2.3 Procedure for Claiming Prizes. 

A. To claim a "VETERANS CASH" Instant Game prize of $2.00, 
$4.00, $5.00, $10.00, $20.00, $50.00 or $100, a claimant shall sign the 
back of the Ticket in the space designated on the Ticket and present 
the winning Ticket to any Texas Lottery Retailer. The Texas Lottery 
Retailer shall verify the claim and, if valid, and upon presentation of 
proper identification, if appropriate, make payment of the amount due 
the claimant and physically void the Ticket; provided that the Texas 
Lottery Retailer may, but is not required to pay a $50.00 or $100 
Ticket. In the event the Texas Lottery Retailer cannot verify the claim, 
the Texas Lottery Retailer shall provide the claimant with a claim 
form and instruct the claimant on how to file a claim with the Texas 
Lottery. If the claim is validated by the Texas Lottery, a check shall be 
forwarded to the claimant in the amount due. In the event the claim 
is not validated, the claim shall be denied and the claimant shall be 
notified promptly. A claimant may also claim any of the above prizes 
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under the procedure described in Section 2.3.B and 2.3.C of these 
Game Procedures. 

B. To claim a "VETERANS CASH" Instant Game prize of $1,000 or 
$20,000, the claimant must sign the winning Ticket and present it at 
one of the Texas Lottery's Claim Centers. If the claim is validated by 
the Texas Lottery, payment will be made to the bearer of the validated 
winning Ticket for that prize upon presentation of proper identification. 
When paying a prize of $600 or more, the Texas Lottery shall file the 
appropriate income reporting form with the Internal Revenue Service 
(IRS) and shall withhold federal income tax at a rate set by the IRS 
if required. In the event that the claim is not validated by the Texas 
Lottery, the claim shall be denied and the claimant shall be notified 
promptly. 

C. As an alternative method of claiming a "VETERANS CASH" In-
stant Game prize, the claimant must sign the winning Ticket, thor-
oughly complete a claim form, and mail both to: Texas Lottery Com-
mission, Post Office Box 16600, Austin, Texas 78761-6600. The Texas 
Lottery is not responsible for Tickets lost in the mail. In the event that 
the claim is not validated by the Texas Lottery, the claim shall be de-
nied and the claimant shall be notified promptly. 

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery 
shall deduct: 

1. a sufficient amount from the winnings of a prize winner who has 
been finally determined to be: 

a. delinquent in the payment of a tax or other money to a state agency 
and that delinquency is reported to the Comptroller under Government 
Code §403.055; 

b. in default on a loan made under Chapter 52, Education Code; or 

c. in default on a loan guaranteed under Chapter 57, Education Code; 
and 

2. delinquent child support payments from the winnings of a prize 
winner in the amount of the delinquency as determined by a court or a 
Title IV-D agency under Chapter 231, Family Code. 

E. If a person is indebted or owes delinquent taxes to the State, other 
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid. 

2.4 Allowance for Delay of Payment. The Texas Lottery may delay 
payment of the prize pending a final determination by the Executive 
Director, under any of the following circumstances: 

A. if a dispute occurs, or it appears likely that a dispute may occur, 
regarding the prize; 

B. if there is any question regarding the identity of the claimant; 

C. if there is any question regarding the validity of the Ticket presented 
for payment; or 

D. if the claim is subject to any deduction from the payment otherwise 
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the benefit of the claimant 
pending payment of the claim. 

2.5 Payment of Prizes to Persons Under 18. If a person under the age of 
18 years is entitled to a cash prize under $600 from the "VETERANS 
CASH" Instant Game, the Texas Lottery shall deliver to an adult mem-
ber of the minor's family or the minor's guardian a check or warrant in 
the amount of the prize payable to the order of the minor. 

2.6 If a person under the age of 18 years is entitled to a cash prize 
of $600 or more from the "VETERANS CASH" Instant Game, the 
Texas Lottery shall deposit the amount of the prize in a custodial bank 
account, with an adult member of the minor's family or the minor's 
guardian serving as custodian for the minor. 

2.7 Instant Ticket Claim Period. All Instant Game prizes must be 
claimed within 180 days following the end of the Instant Game or 
within the applicable time period for certain eligible military personnel 
as set forth in Texas Government Code §466.408. Any rights to a prize 
that is not claimed within that period, and in the manner specified in 
these Game Procedures and on the back of each Ticket, shall be for-
feited. 

2.8 Disclaimer. The number of prizes in a game is approximate based 
on the number of Tickets ordered. The number of actual prizes avail-
able in a game may vary based on number of Tickets manufactured, 
testing, distribution, sales and number of prizes claimed. An Instant 
Game Ticket may continue to be sold even when all the top prizes have 
been claimed. 

3.0 Instant Ticket Ownership. 

A. Until such time as a signature is placed upon the back portion of an 
Instant Game Ticket in the space designated, a Ticket shall be owned 
by the physical possessor of said Ticket. When a signature is placed 
on the back of the Ticket in the space designated, the player whose 
signature appears in that area shall be the owner of the Ticket and shall 
be entitled to any prize attributable thereto. Notwithstanding any name 
or names submitted on a claim form, the Executive Director shall make 
payment to the player whose signature appears on the back of the Ticket 
in the space designated. If more than one name appears on the back of 
the Ticket, the Executive Director will require that one of those players 
whose name appears thereon be designated by such players to receive 
payment. 

B. The Texas Lottery shall not be responsible for lost or stolen Instant 
Game Tickets and shall not be required to pay on a lost or stolen Instant 
Game Ticket. 

4.0 Number and Value of Instant Prizes. There will be approximately 
6,000,000 Tickets in the Instant Game No. 1474. The approximate 
number and value of prizes in the game are as follows: 
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A. The actual number of Tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery. 

5.0 End of the Instant Game. The Executive Director may, at any time, 
announce a closing date (end date) for the Instant Game No. 1474 with-
out advance notice, at which point no further Tickets in that game may 
be sold. The determination of the closing date and reasons for closing 
will be made in accordance with the Instant Game closing procedures 
and the Instant Game Rules. See 16 TAC §401.302(j). 

6.0 Governing Law. In purchasing an Instant Game Ticket, the player 
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 1474, the State Lottery Act (Texas Government Code, 
Chapter 466), applicable rules adopted by the Texas Lottery pursuant 
to the State Lottery Act and referenced in 16 TAC Chapter 401, and all 
final decisions of the Executive Director. 
TRD-201205095 
Bob Biard 
General Counsel 
Texas Lottery Commission 
Filed: September 25, 2012 

♦ ♦ ♦ 
Instant Game Number 1482 "Neon 9's" 
1.0 Name and Style of Game. 

A. The name of Instant Game No. 1482 is "NEON 9'S". The play style 
is "key number match". 

1.1 Price of Instant Ticket. 

A. Tickets for Instant Game No. 1482 shall be $2.00 per Ticket. 

1.2 Definitions in Instant Game No. 1482. 

A. Display Printing - That area of the Instant Game Ticket outside of 
the area where the overprint and Play Symbols appear. 

B. Latex Overprint - The removable scratch-off covering over the Play 
Symbols on the front of the Ticket. 

C. Play Symbol - The printed data under the latex on the front of the 
Instant Ticket that is used to determine eligibility for a prize. Each 
Play Symbol is printed in symbol font in black ink in positive except 
for dual-image games. The possible black Play Symbols are: 1, 2, 3, 
4, 5, 6, 7, 8, 10, 11, 12, 13, 14, 15, 16, 17, 18, 20, 9 SYMBOL, $2.00, 
$4.00, $5.00, $10.00, $20.00, $50.00, $100, $1,000 and $20,000. 

D. Play Symbol Caption - The printed material appearing below each 
Play Symbol which explains the Play Symbol. One caption appears 
under each Play Symbol and is printed in caption font in black ink 
in positive. The Play Symbol Caption which corresponds with and 
verifies each Play Symbol is as follows: 
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E. Serial Number - A unique 14 (fourteen) digit number appearing un-
der the latex scratch-off covering on the front of the Ticket. There will 
be a four (4)-digit "security number" which will be individually boxed 
and randomly placed within the number. The remaining ten (10) digits 
of the Serial Number are the Validation Number. The Serial Number 
is for validation purposes and cannot be used to play the game. The 
format will be: 00000000000000. 

F. Low-Tier Prize - A prize of $2.00, $4.00, $5.00, $10.00 or $20.00. 

G. Mid-Tier Prize - A prize of $50.00 or $100. 

H. High-Tier Prize - A prize of $1,000 or $20,000. 

I. Bar Code - A 24 (twenty-four) character interleaved two (2) of five 
(5) Bar Code which will include a four (4) digit game ID, the seven 
(7) digit Pack number, the three (3) digit Ticket number and the ten 
(10) digit Validation Number. The Bar Code appears on the back of the 
Ticket. 

J. Pack-Ticket Number - A 14 (fourteen) digit number consisting of the 
four (4) digit game number (1482), a seven (7) digit Pack number, and 
a three (3) digit Ticket number. Ticket numbers start with 001 and end 
with 125 within each Pack. The format will be: 1482-0000001-001. 

K. Pack - A Pack of "NEON 9'S" Instant Game Tickets contains 125 
Tickets, packed in plastic shrink-wrapping and fanfolded in pages of 
two (2). One ticket will be folded over to expose a front and back of 
one ticket on each pack. Please note the books will be in an A, B, C 
and D configuration. 

L. Non-Winning Ticket - A Ticket which is not programmed to be a 
winning Ticket or a Ticket that does not meet all of the requirements 
of these Game Procedures, the State Lottery Act (Texas Government 
Code, Chapter 466), and applicable rules adopted by the Texas Lottery 
pursuant to the State Lottery Act and referenced in 16 TAC Chapter 
401. 

M. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery 
"NEON 9'S" Instant Game No. 1482 Ticket. 

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general Ticket validation requirements set forth in 
Texas Lottery Rule, §401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each Instant Ticket. 
A prize winner in the "NEON 9'S" Instant Game is determined once 
the latex on the Ticket is scratched off to expose 22 (twenty-two) Play 
Symbols. If a player matches any of YOUR NUMBERS Play Sym-
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bols to either of the WINNING NUMBERS Play Symbols, the player 
wins the prize for that number. If a player reveals a "9" Play Symbol, 
the player wins DOUBLE the prize for that symbol! No portion of the 
Display Printing nor any extraneous matter whatsoever shall be usable 
or playable as a part of the Instant Game. 

2.1 Instant Ticket Validation Requirements. 

A. To be a valid Instant Game Ticket, all of the following requirements 
must be met: 

1. Exactly 22 (twenty-two) Play Symbols must appear under the Latex 
Overprint on the front portion of the Ticket; 

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play 
Symbol Caption; 

3. Each of the Play Symbols must be present in its entirety and be fully 
legible; 

4. Each of the Play Symbols must be printed in black ink except for 
dual image games; 

5. The Ticket shall be intact; 

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible; 

7. The Serial Number must correspond, using the Texas Lottery's 
codes, to the Play Symbols on the Ticket; 

8. The Ticket must not have a hole punched through it, be mutilated, 
altered, unreadable, reconstituted or tampered with in any manner; 

9. The Ticket must not be counterfeit in whole or in part; 

10. The Ticket must have been issued by the Texas Lottery in an au-
thorized manner; 

11. The Ticket must not have been stolen, nor appear on any list of 
omitted Tickets or non-activated Tickets on file at the Texas Lottery; 

12. The Play Symbols, Serial Number, Retailer Validation Code and 
Pack-Ticket Number must be right side up and not reversed in any man-
ner; 

13. The Ticket must be complete and not miscut, and have exactly 
22 (twenty-two) Play Symbols under the Latex Overprint on the front 
portion of the Ticket, exactly one Serial Number, exactly one Retailer 
Validation Code, and exactly one Pack-Ticket Number on the Ticket; 

14. The Serial Number of an apparent winning Ticket shall correspond 
with the Texas Lottery's Serial Numbers for winning Tickets, and a 
Ticket with that Serial Number shall not have been paid previously; 

15. The Ticket must not be blank or partially blank, misregistered, 
defective or printed or produced in error; 

16. Each of the 22 (twenty-two) Play Symbols must be exactly one of 
those described in Section 1.2.C of these Game Procedures; 

17. Each of the 22 (twenty-two) Play Symbols on the Ticket must be 
printed in the symbol font and must correspond precisely to the artwork 
on file at the Texas Lottery; the Ticket Serial Numbers must be printed 
in the serial font and must correspond precisely to the artwork on file at 
the Texas Lottery; and the Pack-Ticket Number must be printed in the 
Pack-Ticket Number font and must correspond precisely to the artwork 
on file at the Texas Lottery; 

18. The Display Printing on the Ticket must be regular in every respect 
and correspond precisely to the artwork on file at the Texas Lottery; and 

19. The Ticket must have been received by the Texas Lottery by appli-
cable deadlines. 

B. The Ticket must pass all additional validation tests provided for in 
these Game Procedures, the Texas Lottery's Rules governing the award 
of prizes of the amount to be validated, and any confidential validation 
and security tests of the Texas Lottery. 

C. Any Instant Game Ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director's 
discretion, refund the retail sales price of the Ticket. In the event a 
defective Ticket is purchased, the only responsibility or liability of the 
Texas Lottery shall be to replace the defective Ticket with another un-
played Ticket in that Instant Game (or a Ticket of equivalent sales price 
from any other current Instant Lottery game) or refund the retail sales 
price of the Ticket, solely at the Executive Director's discretion. 

2.2 Programmed Game Parameters. 

A. Players can win up to ten (10) times on a Ticket in accordance with 
the approved prize structure. 

B. Adjacent Non-Winning Tickets within a Pack will not have identical 
play and prize symbol patterns. Two (2) Tickets have identical play and 
prize symbol patterns if they have the same play and prize symbols in 
the same positions. 

C. Each Ticket will have two (2) different "WINNING NUMBERS" 
Play Symbols. 

D. Non-winning "YOUR NUMBERS" Play Symbols will all be differ-
ent. 

E. No Ticket will ever contain more than two (2) identical non-winning 
prize symbols. 

F. The "NINE" Play Symbol will only appear as dictated by the prize 
structure. 

G. Non-winning prize symbols will never be the same as the winning 
prize symbol(s). 

H. The top prize symbol will appear on every Ticket unless otherwise 
restricted. 

I. No prize amount in a non-winning spot will correspond with the 
"YOUR NUMBERS" play symbol (i.e., 5 and $5). 

J. The "NINE" Play Symbol will never appear in the "WINNING 
NUMBERS" Play Symbol positions. 

2.3 Procedure for Claiming Prizes. 

A. To claim a "NEON 9'S" Instant Game prize of $2.00, $4.00, $5.00, 
$10.00, $20.00, $50.00 or $100, a claimant shall sign the back of the 
Ticket in the space designated on the Ticket and present the winning 
Ticket to any Texas Lottery Retailer. The Texas Lottery Retailer shall 
verify the claim and, if valid, and upon presentation of proper identi-
fication, if appropriate, make payment of the amount due the claimant 
and physically void the Ticket; provided that the Texas Lottery Retailer 
may, but is not required, to pay a $50.00 or $100 Ticket. In the event 
the Texas Lottery Retailer cannot verify the claim, the Texas Lottery 
Retailer shall provide the claimant with a claim form and instruct the 
claimant on how to file a claim with the Texas Lottery. If the claim 
is validated by the Texas Lottery, a check shall be forwarded to the 
claimant in the amount due. In the event the claim is not validated, the 
claim shall be denied and the claimant shall be notified promptly. A 
claimant may also claim any of the above prizes under the procedure 
described in Section 2.3.B and Section 2.3.C of these Game Procedures. 

B. To claim a "NEON 9'S" Instant Game prize of $1,000 or $20,000, the 
claimant must sign the winning Ticket and present it at one of the Texas 
Lottery's Claim Centers. If the claim is validated by the Texas Lottery, 
payment will be made to the bearer of the validated winning Ticket 
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for that prize upon presentation of proper identification. When paying 
a prize of $600 or more, the Texas Lottery shall file the appropriate 
income reporting form with the Internal Revenue Service (IRS) and 
shall withhold federal income tax at a rate set by the IRS if required. In 
the event that the claim is not validated by the Texas Lottery, the claim 
shall be denied and the claimant shall be notified promptly. 

C. As an alternative method of claiming a "NEON 9'S" Instant Game 
prize, the claimant must sign the winning Ticket, thoroughly complete 
a claim form, and mail both to: Texas Lottery Commission, Post Of-
fice Box 16600, Austin, Texas 78761-6600. The Texas Lottery is not 
responsible for Tickets lost in the mail. In the event that the claim is 
not validated by the Texas Lottery, the claim shall be denied and the 
claimant shall be notified promptly. 

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery 
shall deduct: 

1. A sufficient amount from the winnings of a prize winner who has 
been finally determined to be: 

a. delinquent in the payment of a tax or other money to a state agency 
and that delinquency is reported to the Comptroller under Government 
Code §403.055; 

b. in default on a loan made under Chapter 52, Education Code; or 

c. in default on a loan guaranteed under Chapter 57, Education Code; 
and 

2. delinquent child support payments from the winnings of a prize 
winner in the amount of the delinquency as determined by a court or a 
Title IV-D agency under Chapter 231, Family Code. 

E. If a person is indebted or owes delinquent taxes to the State, other 
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid. 

2.4 Allowance for Delay of Payment. The Texas Lottery may delay 
payment of the prize pending a final determination by the Executive 
Director, under any of the following circumstances: 

A. if a dispute occurs, or it appears likely that a dispute may occur, 
regarding the prize; 

B. if there is any question regarding the identity of the claimant; 

C. if there is any question regarding the validity of the Ticket presented 
for payment; or 

D. if the claim is subject to any deduction from the payment otherwise 
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the benefit of the claimant 
pending payment of the claim. 

2.5 Payment of Prizes to Persons Under 18. If a person under the age 
of 18 years is entitled to a cash prize under $600 from the "NEON 9'S" 
Instant Game, the Texas Lottery shall deliver to an adult member of the 
minor's family or the minor's guardian a check or warrant in the amount 
of the prize payable to the order of the minor. 

2.6 If a person under the age of 18 years is entitled to a cash prize of 
$600 or more from the "NEON 9'S" Instant Game, the Texas Lottery 
shall deposit the amount of the prize in a custodial bank account, with 
an adult member of the minor's family or the minor's guardian serving 
as custodian for the minor. 

2.7 Instant Ticket Claim Period. All Instant Game prizes must be 
claimed within 180 days following the end of the Instant Game or 
within the applicable time period for certain eligible military personnel 
as set forth in Texas Government Code §466.408. Any rights to a prize 
that is not claimed within that period, and in the manner specified in 
these Game Procedures and on the back of each Ticket, shall be for-
feited. 

2.8 Disclaimer. The number of prizes in a game is approximate based 
on the number of Tickets ordered. The number of actual prizes avail-
able in a game may vary based on number of Tickets manufactured, 
testing, distribution, sales and number of prizes claimed. An Instant 
Game Ticket may continue to be sold even when all the top prizes have 
been claimed. 

3.0 Instant Ticket Ownership. 

A. Until such time as a signature is placed upon the back portion of an 
Instant Game Ticket in the space designated, a Ticket shall be owned 
by the physical possessor of said Ticket. When a signature is placed 
on the back of the Ticket in the space designated, the player whose 
signature appears in that area shall be the owner of the Ticket and shall 
be entitled to any prize attributable thereto. Notwithstanding any name 
or names submitted on a claim form, the Executive Director shall make 
payment to the player whose signature appears on the back of the Ticket 
in the space designated. If more than one name appears on the back of 
the Ticket, the Executive Director will require that one of those players 
whose name appears thereon be designated by such players to receive 
payment. 

B. The Texas Lottery shall not be responsible for lost or stolen Instant 
Game Tickets and shall not be required to pay on a lost or stolen Instant 
Game Ticket. 

4.0 Number and Value of Instant Prizes. There will be approximately 
6,000,000 Tickets in the Instant Game No. 1482. The approximate 
number and value of prizes in the game are as follows: 
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A. The actual number of Tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission. 

5.0 End of the Instant Game. The Executive Director may, at any time, 
announce a closing date (end date) for the Instant Game No. 1482 with-
out advance notice, at which point no further Tickets in that game may 
be sold. The determination of the closing date and reasons for closing 
will be made in accordance with the Instant Game closing procedures 
and the Instant Game Rules. See 16 TAC §401.302(j). 

6.0 Governing Law. In purchasing an Instant Game Ticket, the player 
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 1482, the State Lottery Act (Texas Government Code, 
Chapter 466), applicable rules adopted by the Texas Lottery pursuant 
to the State Lottery Act and referenced in 16 TAC Chapter 401, and all 
final decisions of the Executive Director. 
TRD-201205096 
Bob Biard 
General Counsel 
Texas Lottery Commission 
Filed: September 25, 2012 

♦ ♦ ♦ 
Panhandle Regional Planning Commission 
Legal Notice 
The Panhandle Regional Planning Commission (PRPC) seeks to de-
velop a list of pre-qualified providers who may be solicited on an "as 
needed" basis to conduct group or individual activities and services for 
program participants being served through the Workforce Solutions of-
fice located in Amarillo, and throughout the 26-county area. The pur-
pose of this solicitation is to gather information from area providers 
sufficient to identify their qualifications, activities and services of inter-
est, and willingness to provide those services to meet the requirements 
of inclusion on the PRPC Group and Individual Activities and Services 
Provider List. 

To qualify for inclusion on the list, providers should be a secondary or 
post-secondary educational institution; licensed career school or col-
lege; proprietary school; or other public, private non-profit, and private 
for-profit entity capable of providing group or individual counseling or 
one or more of the types of services defined by category by PRPC. In 
addition, providers must document any special accreditation, licensing, 
or other credentials that might be legally required to provide the ser-
vices listed in their information. 

A copy of the Request for Information (RFI) is available from Leslie 
Hardin, Training Coordinator, Workforce Development Division, at 
(806) 372-3381/(800) 477-4562 or lhardin@theprpc.org. Copies of the 
RFI may also be obtained at PRPC's offices located at 415 West Eighth 
Street, Amarillo, Texas. For early consideration, information may be 
submitted any time prior to 3:00 p.m., Monday, October 15, 2012. Sub-
missions received after that time will be accepted but providers will 
not be included on the Group and Individual Activities and Services 
Provider List until the receipt and evaluation of a completed submis-
sion. 
TRD-201204996 
Leslie Hardin 
Workforce Development Coordinator 
Panhandle Regional Planning Commission 
Filed: September 20, 2012 

Legal Notice 
The Panhandle Regional Planning Commission (PRPC) seeks to 
develop a list of qualified training providers to offer training on an 
"as needed" basis for program participants being served through 
the Workforce Solutions office located in Amarillo, and throughout 
the 26-county area. The purpose of this solicitation is to gather 
information from area training providers sufficient to determine their 
qualifications, offerings, costs, and willingness to meet the require-
ments of inclusion on the PRPC Training Provider List. 
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Providers of such training must be either secondary and post-secondary 
educational institutions; licensed career schools and colleges; or other 
public, private non-profit, and private for-profit entities that are specifi-
cally exempt from the Texas proprietary school laws. Providers subject 
to Texas proprietary school laws must show evidence of license or ex-
emption. 

A copy of the Request for Information (RFI) is available from Leslie 
Hardin, Training Coordinator, Workforce Development Division, at 
(806) 372-3381/(800) 477-4562 or lhardin@theprpc.org. Copies of the 
RFI may also be obtained at PRPC's offices located at 415 West Eighth 
Street, Amarillo, Texas. For early consideration, information may be 
submitted any time prior to 3:00 p.m., Monday, October 15, 2012. Sub-
missions received after that time will be accepted but providers will 
not be included on the Training Provider List until after the receipt and 
evaluation of a completed submission. 
TRD-201204997 
Leslie Hardin 
Workforce Development Coordinator 
Panhandle Regional Planning Commission 
Filed: September 20, 2012 

♦ ♦ ♦ 
Texas Parks and Wildlife Department 
Notice of Proposed Real Estate Transactions 
Acceptance of Land Donation - Presidio County 

Approximately 150 Acres at Big Bend Ranch State Park 

In a meeting on November 8, 2012, the Texas Parks and Wildlife Com-
mission (Commission) will consider accepting a donation of a tract of 
land of approximately 150 acres in Presidio County adjacent to Big 
Bend Ranch State Park. At this meeting, the public will have an oppor-
tunity to comment on the proposed transaction before the Commission 
takes action. The meeting will start at 9:00 a.m. at the Texas Parks and 
Wildlife Department Headquarters, 4200 Smith School Road, Austin, 
Texas 78744. Prior to the meeting, public comment may be submitted 
to Corky Kuhlmann, Land Conservation, Texas Parks and Wildlife De-
partment, 4200 Smith School Road, Austin, Texas 78744 or by email 
at corky.kuhlmann@tpwd.state.tx.us or through the TPWD web site at 
tpwd.state.tx.us. 

Land Acquisition - Palo Pinto County 

Approximately 120 Acres at Palo Pinto Mountains State Park 

In a meeting on November 8, 2012, the Texas Parks and Wildlife Com-
mission (Commission) will consider authorizing the acquisition of a 
tract of land of approximately 120 acres in Palo Pinto County for ad-
dition to Palo Pinto Mountains State Park. At this meeting, the pub-
lic will have an opportunity to comment on the proposed transaction 
before the Commission takes action. The meeting will start at 9:00 
a.m. at the Texas Parks and Wildlife Department Headquarters, 4200 
Smith School Road, Austin, Texas 78744. Prior to the meeting, pub-
lic comment may be submitted to Ted Hollingsworth, Land Conserva-
tion, Texas Parks and Wildlife Department, 4200 Smith School Road, 
Austin, Texas 78744 or by email at ted.hollingsworth@tpwd.state.tx.us 
or through the TPWD web site at tpwd.state.tx.us. 

Request for Pipeline Easement - Brazoria County 

Two Hydrocarbon Pipelines at the Justin Hurst Wildlife Management 
Area 

In a meeting on November 8, 2012, the Texas Parks and Wildlife Com-
mission (Commission) will consider the granting of an easement to En-
terprise Crude Pipeline Company LLC for installation of two (2) hy-

drocarbon pipelines of 30" and 36" diameter to be directional drilled 
under a portion of the Justin Hurst Wildlife Management Area (WMA) 
in Brazoria County. At this meeting, the public will have an opportu-
nity to comment on the proposed transaction before the Commission 
takes action. The meeting will start at 9:00 a.m. at the Texas Parks and 
Wildlife Department Headquarters, 4200 Smith School Road, Austin, 
Texas 78744. Prior to the meeting, public comment may be submitted 
to Ted Hollingsworth, Land Conservation, Texas Parks and Wildlife 
Department, 4200 Smith School Road, Austin, Texas 78744 or by email 
at ted.hollingsworth@tpwd.state.tx.us or through the TPWD web site 
at tpwd.state.tx.us. 
TRD-201205119 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Filed: September 26, 2012 

Public Utility Commission of Texas 
Notice of Application for a Service Provider Certificate of 
Operating Authority 

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of an application on September 19, 2012, for a ser-
vice provider certificate of operating authority (SPCOA), pursuant to 
§§54.151 - 54.156 of the Public Utility Regulatory Act (PURA). 

Docket Title and Number: Application of Totelcom Networks, LLC 
d/b/a Our Town Internet Services for a Service Provider Certificate of 
Operating Authority, Docket Number 40764. 

Applicant intends to provide data, facilities-based, and resale telecom-
munications services. 

Applicant proposes to provide service throughout the entire State of 
Texas. 

Persons who wish to comment upon the action sought should contact 
the Public Utility Commission of Texas by mail at P.O. Box 13326, 
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free 
at (888) 782-8477 no later than October 12, 2012. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com-
mission at (512) 936-7136 or toll-free at (800) 735-2989. All com-
ments should reference Docket Number 40764. 
TRD-201205105 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: September 25, 2012 

Notice of Application for a Service Provider Certificate of 
Operating Authority 

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of an application on September 24, 2012, for a ser-
vice provider certificate of operating authority (SPCOA), pursuant to 
§§54.151 - 54.156 of the Public Utility Regulatory Act (PURA). 

Docket Title and Number: Application of TransWorld Network, Corp. 
for a Service Provider Certificate of Operating Authority, Docket Num-
ber 40783. 

Applicant intends to provide data, facilities-based, and resale telecom-
munications services. 
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Applicant proposes to provide service throughout the entire State of 
Texas. 

Persons who wish to comment upon the action sought should contact 
the Public Utility Commission of Texas by mail at P.O. Box 13326, 
Austin, Texas 78711-3326 or by phone at (512) 936-7120 or toll-free 
at (888) 782-8477 no later than October 12, 2012. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com-
mission at (512) 936-7136 or toll-free at (800) 735-2989. All com-
ments should reference Docket Number 40783. 
TRD-201205110 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: September 25, 2012 

Notice of Application for a Service Provider Certificate of 
Operating Authority 

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of an application on September 25, 2012, for a ser-
vice provider certificate of operating authority (SPCOA), pursuant to 
§§54.151 - 54.156 of the Public Utility Regulatory Act (PURA). 

Docket Title and Number: Application of Local Access LLC for a 
Service Provider Certificate of Operating Authority, Docket Number 
40793. 

Applicant intends to provide data, facilities-based, and resale telecom-
munications services. 

Applicant proposes to provide service throughout the entire state of 
Texas. 

Persons who wish to comment upon the action sought should contact 
the Public Utility Commission of Texas by mail at P.O. Box 13326, 
Austin, Texas 78711-3326 or by phone at (512) 936-7120 or toll free at 
(888) 782-8477 no later than October 12, 2012. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com-
mission at (512) 936-7136 or toll-free at (800) 735-2989. All com-
ments should reference Docket Number 40793. 
TRD-201205118 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: September 26, 2012 

Notice of Application for Amendment to Service Provider 
Certificate of Operating Authority 

On September 19, 2012, a joint application was filed by Infotelecom, 
LLC to relinquish its service provider certificate of operating author-
ity (SPCOA) Number 60718, and Broadvox-CLEC, LLC to amend its 
SPCOA Number 60837. 

The Application: Joint Application of Infotelecom, LLC to Relinquish 
its Service Provider Certificate of Operating Authority and Broadvox-
CLEC, LLC to Amend its Service Provider Certificate of Operating 
Authority, Docket Number 40761. 

Persons wishing to comment on the action sought should contact the 
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin, 
Texas 78711-3326 or by phone at (512) 936-7120 or toll-free at 1-888-
782-8477 no later than October 5, 2012. Hearing and speech-impaired 

individuals with text telephones (TTY) may contact the commission at 
(512) 936-7136 or toll-free at 1-800-735-2989. All comments should 
reference Docket Number 40761. 
TRD-201205106 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: September 25, 2012 

Notice of Application for Designation as an Eligible 
Telecommunications Carrier 
Notice is given to the public of a petition filed with the Public Util-
ity Commission of Texas on September 17, 2012, for designation as 
an eligible telecommunications carrier (ETC) in the State of Texas for 
the limited purpose of offering lifeline service to qualified households, 
pursuant to P.U.C. Substantive Rule §26.418. 

Docket Title and Number: Application of Easy Telephone Services 
Company d/b/a Easy Wireless for Designation as an Eligible Telecom-
munications Carrier in the State of Texas for the Limited Purpose of 
Offering Lifeline Service. Docket Number 40757. 

The Application: Easy Telephone Services Company d/b/a Easy Wire-
less (Easy) seeks ETC designation solely to provide lifeline service to 
qualifying Texas households as a prepaid wireless carrier. It will not 
seek access to funds from the federal universal service fund for the 
purpose of providing service to high cost areas. Easy provides prepaid 
wireless telecommunications services to consumers by using the Sprint 
Nextel wireless network and other national facilities-based networks on 
a wholesale basis to offer nationwide service. In its application, Easy 
provided a list of rural and non-rural wire centers in its underlying car-
rier's coverage area for which the company requests ETC designation 
and serves the entire wire center and where it serves only part of the 
wire center as shown in Exhibit 4 to the application. 

Persons who wish to comment on this application should notify the 
Public Utility Commission of Texas by October 26, 2012. Requests for 
further information should be mailed to the Public Utility Commission 
of Texas, P.O. Box 13326, Austin, Texas 78711-3326 or you may call 
the Public Utility Commission's Customer Protection Division at (512) 
936-7120 or toll-free at 1-888-782-8477. Hearing and speech-impaired 
individuals with text telephone (TTY) may contact the commission 
at (512) 936-7136 or use Relay Texas (toll-free) 1-800-735-2989 to 
reach the commission's toll free number (888) 782-8477. All comments 
should reference Docket Number 40757. 
TRD-201205028 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: September 21, 2012 

Notice of Application for Designation as an Eligible 
Telecommunications Carrier 
Notice is given to the public of a petition filed with the Public Util-
ity Commission of Texas on September 18, 2012, for designation as 
an eligible telecommunications carrier (ETC) in the State of Texas for 
the limited purpose of offering lifeline service to qualified households, 
pursuant to P.U.C. Substantive Rule §26.418. 

Docket Title and Number: Application of TAG Mobile, LLC for Desig-
nation as an Eligible Telecommunications Carrier in the State of Texas 
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on a Wireless Basis for the Limited Purpose of Offering Lifeline Ser-
vice. Docket Number 40759. 

The Application: TAG Mobile seeks ETC designation solely to pro-
vide lifeline service to qualifying Texas households as a prepaid wire-
less carrier. It will not seek access to funds from the federal universal 
service fund for the purpose of providing service to high cost areas. 
TAG Mobile is a common carrier and a reseller of commercial mo-
bile radio service throughout the United States. TAG Mobile requests 
designation as an ETC in the non-rural portions of the State of Texas 
throughout TAG Mobile's service area. TAG Mobile provided a list of 
wire centers for which the company requests ETC as shown in Exhibit 
A-1 of the application. 

Persons who wish to comment on this application should notify the 
Public Utility Commission of Texas by October 26, 2012. Requests for 
further information should be mailed to the Public Utility Commission 
of Texas, P.O. Box 13326, Austin, Texas 78711-3326 or you may call 
the Public Utility Commission's Customer Protection Division at (512) 
936-7120 or toll-free at 1-888-782-8477. Hearing and speech-impaired 
individuals with text telephone (TTY) may contact the commission 
at (512) 936-7136 or use Relay Texas (toll-free) 1-800-735-2989 to 
reach the commission's toll-free number (888) 782-8477. All com-
ments should reference Docket Number 40759. 
TRD-201205029 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: September 21, 2012 

Notice of Application to Amend a Certificate of Convenience 
and Necessity for a Proposed Transmission Line 
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of an application on September 18, 
2012, to amend a certificate of convenience and necessity for a pro-
posed transmission line in Bowie County, Texas. 

Docket Style and Number: Application of Southwestern Electric 
Power Company to Amend a Certificate of Convenience and Necessity 
for a Proposed 345-kV Double-Circuit Transmission Line within 
Bowie County. Docket Number 40685. 

The Application: Southwestern Electric Power Company's (SWEPCO) 
proposed project is designated as the 345-kV Double-Circuit Trans-
mission Line Project. It will be designed capable of supporting two 
345-kV circuits but will initially be operated with only one 345-kV 
circuit installed. The proposed project will connect the Valliant Sub-
station in McCurtain County, Oklahoma, to the Northwest Texarkana 
Substation, which is located northwest of Texarkana near Red Lick, 
Texas. The SWEPCO line that is the subject of this application will 
extend to the Texas-Oklahoma border and connect to the AEP Okla-
homa Transmission Company portion of the project at the Red River. 
This application is limited to the portion of the project that is located 
within Bowie County, Texas. The total estimated cost for the project 
ranges from approximately $60.8 million to $65.7 million depending 
on the route chosen. 

The proposed project is presented with 22 alternate routes and is esti-
mated to be approximately 40 to 43 miles in length. Any of the routes 
or route segments presented in the application could, however, be ap-
proved by the commission. 

Persons wishing to intervene or comment on the action sought should 
contact the Public Utility Commission of Texas by mail at P.O. Box 

13326, Austin, Texas 78711-3326 or by phone at (512) 936-7120 or 
toll-free at (888) 782-8477. The deadline for intervention in this pro-
ceeding is November 2, 2012. Hearing and speech-impaired individ-
uals with text telephone (TTY) may contact the commission at (512) 
936-7136 or use Relay Texas (toll-free) (800) 735-2989. All comments 
should reference Docket Number 40685. 
TRD-201205030 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: September 21, 2012 

Notice of Application to Amend Designation as an Eligible 
Telecommunications Carrier 
Notice is given to the public of a petition filed with the Public Utility 
Commission of Texas on September 21, 2012, to amend designation as 
an eligible telecommunications carrier (ETC) in the State of Texas for 
the limited purpose of offering lifeline service to qualified households, 
pursuant to P.U.C. Substantive Rule §26.418. 

Docket Title and Number: Application of Nexus Communications, Inc. 
to Amend Designation as an Eligible Telecommunications Carrier for 
the Limited Purpose of Offering Lifeline Service. Docket Number 
40778. 

The Application: In Docket Number 32277, Nexus Communications, 
Inc. (Nexus) received ETC designation throughout the geographic ar-
eas of Texas served by AT&T Texas and Verizon Southwest as shown 
on Exhibit D of the application. The company now seeks to amend 
its ETC designation to offer lifeline service to receive federal univer-
sal service support for wireless services. Nexus will not seek access to 
funds from the federal universal service fund for the purpose of pro-
viding service to high cost areas. 

Nexus purchases wireless minutes from Verizon Wireless. Nexus seeks 
designation in all non-rural wire centers covered in whole or in part by 
its underlying carrier's wireless service. These wire centers are served 
by the non-rural ILECs AT&T Texas, Verizon Southwest and Centu-
ryLink. In its application, Nexus provided a list of wire centers for 
which the company requests ETC designation as shown in Exhibit A 
to the application. 

Persons who wish to comment on this application should notify the 
Public Utility Commission of Texas by October 26, 2012. Requests for 
further information should be mailed to the Public Utility Commission 
of Texas, P.O. Box 13326, Austin, Texas 78711-3326 or you may call 
the Public Utility Commission's Customer Protection Division at (512) 
936-7120 or toll-free at 1-888-782-8477. Hearing and speech-impaired 
individuals with text telephone (TTY) may contact the commission 
at (512) 936-7136 or use Relay Texas (toll-free) 1-800-735-2989 to 
reach the commission's toll-free number (888) 782-8477. All com-
ments should reference Docket Number 40778. 
TRD-201205108 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: September 25, 2012 

Notice of Application to Relinquish Designations as Eligible 
Telecommunications Carriers 
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Notice is given to the public of an application filed with the Public Util-
ity Commission of Texas on September 21, 2012, to relinquish desig-
nations as an eligible telecommunications carrier (ETC). 

Docket Title and Number: Application of Alltel Communications, 
LLC d/b/a Verizon Wireless and WWC Texas RSA Limited Part-
nership to Relinquish Designations as Eligible Telecommunications 
Carriers (ETC) Pursuant to P.U.C. Substantive Rule §26.418(i). 
Docket Number 40774. 

The Application: Alltel Communications, LLC d/b/a Verizon Wireless 
(Alltel) and WWC Texas RSA Limited Partnership d/b/a Verizon Wire-
less (WWC) (collectively Verizon Wireless) are requesting relinquish-
ment of their ETC designations in response to actions of the Federal 
Communications Commission (FCC) to eliminate Verizon Wireless' 
federal high-cost universal service fund (USF) support. Verizon Wire-
less stated that relinquishment of ETC status will have no impact on 
Verizon Wireless' network coverage in Texas. Verizon Wireless plans 
to continue to provide wireless service in Texas as a non-ETC. Veri-
zon Wireless will grandfather existing lifeline subscribers on a com-
pany-provided discount for one year. 

Verizon Wireless stated that following relinquishment of its ETC des-
ignation, each of the ILEC wire centers identified in Exhibit A of the 
application will continue to be served by at least one ETC. As a result, 
Verizon Wireless, in its ETC capacity, does not provide service in an 
area that is not served by another ETC. Verizon Wireless requests that 
the relinquishment be approved effective December 31, 2012. 

Persons who wish to intervene in the proceeding or comment upon the 
action sought should contact the Public Utility Commission of Texas, 
P.O. Box 13326, Austin, Texas 78711-3326 or call the Commission's 
Office of Customer Protection at (512) 936-7120 or (888) 782-8477. 
Hearing and speech-impaired individuals with text telephones (TTY) 
may contact the commission at (512) 936-7136 or use Relay Texas 
(toll-free) (800) 735-2989. All correspondence should refer to Docket 
Number 40774. 
TRD-201205107 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: September 25, 2012 

Notice of Petition for Restoration of Universal Service Funding 

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of an application on September 17, 
2012, for restoration of universal service funding pursuant to Public 
Utility Regulatory Act, §56.025 and P.U.C. Substantive Rule §26.406. 

Docket Style and Number: Application of Hill Country Telephone Co-
operative, Inc. to Recover Funds From the Texas Universal Service 
Fund Pursuant to P.U.C. Substantive Rule §26.406. Docket Number 
40755. 

The Application: Hill Country Telephone Cooperative, Inc. (HCTC) 
seeks recovery of funds from the Texas Universal Service Fund 
(TUSF) due to Federal Communications Commission (FCC) actions 
which have resulted in a reduction in the Federal Universal Service 
Fund (FUSF) revenues available to HCTC. The petition requests 
that the commission restore approximately $517,485.00 to HCTC. In 
addition, HCTC seeks an adjustment to local service rates to business 
customers to offset the reduction in FUSF support. The proposed rate 
increases would result in projected additional revenues of $34,116.00 
for 2012 with a proposed effective date of November 1, 2012. Should 

the rate increase not be approved, HCTC requests recovery from the 
TUSF for the entire projected impact of $551,601.00. 

Persons wishing to intervene or comment on the action sought should 
contact the Public Utility Commission of Texas by mail at P.O. Box 
13326, Austin, Texas 78711-3326 or by phone at (512) 936-7120 or 
toll-free at (888) 782-8477. A deadline for intervention in this proceed-
ing will be established. Hearing and speech-impaired individuals with 
text telephone (TTY) may contact the commission at (512) 936-7136 
or use Relay Texas (toll-free) (800) 735-2989. All comments should 
reference Docket Number 40755. 
TRD-201205027 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: September 21, 2012 

Revised Notice of Application for Designation as an Eligible 
Telecommunications Carrier 
Notice is given to the public of a petition filed with the Public Utility 
Commission of Texas on September 12, 2012, for designation as an eli-
gible telecommunications carrier (ETC), pursuant to 47 U.S.C. §214(e) 
and P.U.C. Substantive Rule §26.418. 

Docket Title and Number: Application of Global Connection Inc., 
of America d/b/a Stand Up Wireless for Designation as an Eligible 
Telecommunications Carrier in the State of Texas. Docket Number 
40739. 

The Application: Stand Up Wireless seeks ETC designation solely to 
participate in the universal service fund's (USF) lifeline program as 
a prepaid wireless carrier; Stand Up Wireless will not seek access to 
funds from the USF for the purpose of providing service to high cost 
areas. Pursuant to 47 United States Code §214(e), the commission, 
either upon its own motion or upon request, shall designate qualifying 
common carriers as ETCs for service areas set forth by the commission. 
In its application, Stand Up Wireless provides a list of non-rural AT&T 
Texas, Verizon Southwest, and Central Telephone Company of Texas 
d/b/a CenturyLink wire centers in its underlying carriers' (Sprint PCS 
and Verizon Wireless) coverage areas for which the company requests 
ETC designation. Stand Up Wireless indicates where its underlying 
carrier(s) serves the entire wire center and where it serves only part of 
the wire center. 

Persons who wish to comment on this application should notify the 
Public Utility Commission of Texas by October 26, 2012. Requests 
for further information should be mailed to the Public Utility Commis-
sion of Texas, P.O. Box 13326, Austin, Texas 78711-3326 or you may 
call the Public Utility Commission's Customer Protection Division at 
(512) 936-7120 or toll-free at (888) 782-8477. Hearing and speech-im-
paired individuals with text telephone (TTY) may contact the commis-
sion at (512) 936-7136 or use Relay Texas (toll-free) (800) 735-2989 
to reach the commission's toll-free number (888) 782-8477. All com-
ments should reference Docket Number 40739. 
TRD-201205111 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: September 25, 2012 
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Revised Notice of Application to Amend a Certificate of 
Convenience and Necessity for a Proposed Transmission Line 
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of an application on September 7, 2012, 
to amend a certificate of convenience and necessity for a proposed 
transmission line in Comal and Guadalupe Counties, Texas. 

Docket Style and Number: Application of LCRA Transmission Ser-
vices Corporation to Amend its Certificate of Convenience and Neces-
sity for the Proposed EC Mornhinweg to Parkway 138-Kv Transmis-
sion Line in Comal and Guadalupe Counties. Docket Number 40684. 

The Application: The application of LCRA Transmission Services 
Corporation, Inc. (LCRA TSC) is to amend a certificate of conve-
nience and necessity (CCN) for the proposed construction of a new 
138-kilovolt (kV) transmission line in Comal and Guadalupe Counties. 
The proposed project is designated as the EC Mornhinweg to Parkway 
Transmission Line Project. The design voltage rating for this project 
is 138-kV, and the operating voltage is also 138-kV. The new circuit 
will connect the existing Guadalupe Valley Electric Cooperative 
(GVEC)-owned Parkway Substation (Parkway) located just west of 
Schertz Parkway (south of Wiederstein Road) in Guadalupe County to 
the new New Braunfels Utilities (NBU) ECM Substation under con-
struction in the vicinity of FM 482 (east of Schwab Road and north of 
IH35) in Comal County. The entire project will be approximately 8 to 
11 miles in length, depending on the final route selected. LCRA TSC 
will install new equipment at both the new NBU ECM Substation and 
the existing Parkway Substation. In addition, if Route 10 or a similar 
route using Alternate Route Segments L1, N1, 01, and C1 (a direct 
path across IH-35 from the ECM Substation to the existing LCRA 
TSC Transmission Right-of-way (ROW)) is selected by the PUC, 
LCRA TSC requests that the portion between the ECM Substation 
and the existing ROW be approved and certificated by the PUC for a 
second 138-kV circuit to be added as needed in the future. 

The total estimated cost for the project ranges from approximately $12 
million to $30 million depending on the route chosen. The proposed 
project is presented with 14 alternate routes. The commission may ap-
prove any of the routes or route segments presented in the application. 

Persons wishing to intervene or comment on the action sought should 
contact the Public Utility Commission of Texas by mail at P.O. Box 
13326, Austin, Texas 78711-3326 or by phone at (512) 936-7120 or 
toll-free at (888) 782-8477. The deadline for intervention in this pro-
ceeding is October 22, 2012. Hearing and speech-impaired individ-
uals with text telephone (TTY) may contact the commission at (512) 
936-7136 or use Relay Texas (toll-free) (800) 735-2989. All comments 
should reference Docket Number 40684. 
TRD-201205109 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: September 25, 2012 

Texas Department of Transportation 
Public Notice - Aviation 

Pursuant to Transportation Code, §21.111, and Texas Administrative 
Code, Title 43, §30.209, the Texas Department of Transportation con-
ducts public hearings to receive comments from interested parties con-
cerning proposed approval of various aviation projects. 

For information regarding actions and times for aviation public hear-
ings, please go to the following website: 

http://www.txdot.gov/public_involvement/hearings_meetings/sched-
ule.htm. 

Or visit www.txdot.gov, click on Public Involvement, click on Hearings 
and Meetings, and then click on Hearings and Schedule. 

Or contact Texas Department of Transportation, Aviation Division, 150 
East Riverside, Austin, Texas 78704, (512) 416-4501 or 1-800-68-PI-
LOT. 
TRD-201205116 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Filed: September 26, 2012 

Public Notice of Draft Environmental Impact Statement - Loop 
375 Border Highway West Extension Project, from Racetrack 
Drive to US 54, El Paso County, Texas 
Pursuant to Texas Administrative Code, Title 43, §2.103(d), the Texas 
Department of Transportation (department) is announcing to the public 
the availability of the Draft Environmental Impact Statement (DEIS) 
dated September 2012, for the proposed construction of the Loop 375 
Border Highway West Extension Project, from Racetrack Drive 
(near Doniphan Road and New Mexico (NM) 273 west of downtown) 
to United States (US) 54 (east of downtown El Paso), a total length 
of approximately 9 miles, of which approximately 7 miles would be 
tolled. 

A public hearing will be held beginning with an open house at 4:00 
p.m. and a presentation scheduled to begin at 6:30 p.m. on Novem-
ber 15, 2012 at the University of Texas at El Paso (UTEP), El Paso 
Natural Gas Conference Center, Wiggins Road, El Paso, Texas. The 
public hearing notice will be published in the El Paso Times and El Di-
ario de El Paso prior to the hearing. Written comments may be sub-
mitted to: Loop 375 BHW Comments c/o HNTB Corporation, 7500 
Viscount Boulevard, Suite 100, El Paso, Texas, 79925. Comments 
will also be accepted by e-mail to info@borderhighwaywest.com. The 
comment period closes on November 26, 2012. 

The proposed improvements would close the Loop 375 gap that cur-
rently exists along the border in the downtown El Paso area and would 
create an alternate route to Interstate Highway 10 (I-10) to increase sys-
tem capacity and reliability and regional system linkage improving the 
mobility for the El Paso region. Other than I-10, there is no continuous 
high speed east-west highway through El Paso. The only other major 
highways that serve east-west traffic are US 85 (Paisano Drive) and 
Loop 375. However, US 85 (Paisano Drive) has numerous signalized 
intersections and heavy pedestrian activity, and Loop 375 terminates at 
Santa Fe Street. 

The study included the consideration of a full range of alternatives, 
including: the No-Build Alternative; various Build Alternatives, 
including alternative corridors and other new planned roadway 
construction; Transportation System/Travel Demand Management 
(TSM/TDM); Smart Street improvements; and modal transportation 
improvements such as bus transit, high-occupancy vehicle lanes, and 
rail feasibility. Alternatives determined not to meet the purpose and 
need for the project were eliminated from further consideration, while 
other reasonable alternatives were identified and carried forward for 
detailed study. The study approach first emphasized avoidance, and 
then minimization to ensure that the identified Reasonable Alterna-
tives, and ultimately the Preferred Alternative, minimizes adverse 
impacts to the greatest extent possible. The Preferred Alternative was 
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identified after careful consideration of comments received from the 
public and resource agencies. 

The Preferred Alternative consists of a controlled-access toll road on 
a new location. The proposed facility would include four lanes within 
a typical right-of-way width of 120 feet. All existing non-toll lanes in 
the project area would remain non-tolled. A total of four Build Alter-
natives, in addition to the No-Build Alternative, are presented in the 
DEIS. All reasonable build alternatives are described as follows. 

Alternative 1 closely follows the international border for its entire 
length and portions are within the floodplain of the Rio Grande. The 
northern section would be elevated over existing US 85 (Paisano 
Drive) and the southern section would follow a new location elevated 
within the Rio Grande floodplain and along the existing Customs 
and Border Protection (CBP) road, then crosses over the Burlington 
Northern and Santa Fe (BNSF) Railroad (RR) and beneath the Santa 
Fe International Bridge. 

Alternative 2 (the Preferred Alternative) would be elevated along a new 
location through the northern section of the project through the CE-
MEX and the American Smelting and Refining Company (ASARCO) 
industrial areas just west of I-10 and the southern portion would follow 
a new location elevated within the Rio Grande floodplain and along 
the existing CBP road, then crosses over the BNSF RR and beneath 
the Santa Fe International Bridge. 

Alternative 3 would be elevated along a new location through the north-
ern section of the project through the CEMEX and ASARCO industrial 
areas just west of I-10 and the southern section would follow along a 
new location, elevated or depressed, north of the Chihuahuita neigh-
borhood and the BNSF rail yard and then would cross over the BNSF 
RR and beneath the Santa Fe International Bridge. 

Alternative 4 would be elevated over existing US 85 (Paisano Drive) 
in the northern section and would follow closely along the border. The 
southern section would be on a new location and would be elevated or 
depressed just north of the Chihuahuita neighborhood and the BNSF 
rail yard and then would cross over the BNSF RR and beneath the Santa 
Fe International Bridge. 

Under the No-Build Alternative, the proposed project would not be 
constructed. The No-Build Alternative would not address the needed 
improvements to system capacity and reliability and regional system 
linkage; therefore, traffic congestion and capacity needs would con-
tinue to increase. 

The Preferred Alternative that has emerged from the study is Alter-
native 2. The Preferred Alternative allows for impact avoidance and 
minimization for a number of resources, fulfills the purpose and need 
for the project, and provides feasible engineering alternatives. The Pre-
ferred Alternative best balances the expected project benefits with the 
overall effects. 

The Preferred Alternative, Alternative 2, would require the acquisi-
tion of new right-of-way, including 0.2 acre of parkland from the Chi-
huahuita Park, two residential and 42 commercial displacements, po-
tential community impacts, access changes, and other environmental 
impacts including impacts to land use, floodplains, water quality, vege-
tation, hazardous materials, and traffic noise. Although a Preferred Al-
ternative is presented, final selection of the Preferred Alternative would 
not be made until after the public comment period is completed, com-
ments on the DEIS are received and considered, and the environmental 
effects are fully evaluated. 

The Uniform Relocation Assistance and Real Property Acquisition Act 
of 1970 (Uniform Act) requires that comparable, decent, safe, and san-
itary replacement housing within a person's financial means be made 
available to all displaced residents. The State's Relocation Assistance 

Program will be available to all individuals, families, businesses, farm-
ers, ranchers, and nonprofit organizations displaced as a result of the 
proposed project. Acquisitions of businesses and residences will be 
conducted in accordance with the Uniform Act, as amended in 1987. 
Relocation assistance would be made available to all businesses and 
residences without discrimination, consistent with the requirements of 
the Civil Rights Act of 1964 and the Housing and Urban Develop-
ment Amendment of 1974. Representatives from the State of Texas 
will be available at the public hearing to answer questions and provide 
information concerning the property acquisition process and benefits 
offered by relocation assistance. Construction would not begin until 
after issuance of a Record of Decision on the Final Environmental Im-
pact Statement. 

The DEIS is on file, available for review and copying at the following 
locations: 

(1) Texas Department of Transportation, Environmental Affairs 
Division, 118 E. Riverside Drive, Austin, Texas 78701; 

(2) Texas Department of Transportation, El Paso District Office, 
13301 Gateway Boulevard West, El Paso, Texas 79928; 

(3) Lardy Fox Branch Library, 5515 Robert Alva Road, El Paso, 
Texas 79905; 

(4) Memorial Park Branch Library, 3200 Copper Drive, El Paso, 
Texas 79930; 

(5) Armijo Branch Library, 620 East 7th Avenue, El Paso, Texas 
79901; and 

(6) Main Library, 501 N. Oregon Street, El Paso, Texas 79901. 

A copy of the DEIS may also be downloaded from the department's 
El Paso District project website: http://www.txdot.gov/project_infor-
mation/projects/el_paso/border_highway_west.htm. To request that a 
copy of the DEIS be made at the requestor's expense, please contact Ed-
uardo Calvo, Advance Planning Director, 13301 Gateway Boule-
vard West, El Paso, Texas 79928 or call (915) 790-4200. 
TRD-201205117 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Filed: September 26, 2012 

Sul Ross State University 
Request for Proposals #13-001 

Pursuant to Texas Government Code, Chapter 2254, Sul Ross State 
University, a member of the Texas State University System, announces 
the solicitation for consultant services to advise and assist with the de-
velopment of Strategic Planning and Facilitation. 

Project Summary: The President, in consultation with his senior staff 
and counsel, will appoint a planning committee comprised of selected 
members from the ranks of board leadership, faculty, alumni, adminis-
tration, donors, and friends of the University. The committee will guide 
and shepherd the planning. The entire program of planning meetings 
and deliberations through completion will be managed by Consultant. 
At the conclusion of the planning process, a final report and strategic 
plan will be presented to the University with recommendations on the 
next steps for Dr. Maestas. 

In accordance with the provisions of Government Code §2254.028(c), 
the president of Sul Ross State University has approved the use of a 
private consultant and has determined that the required fact exists. 
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Proposals are to be received no later than 4:00 p.m., Monday, October 
22, 2012. A copy of the request for proposal packet is available upon 
request from Noe Hernandez, Director of Purchasing, Sul Ross State 
University, P.O. Box C-116, Alpine, Texas 79832, phone (432) 837-
8045, fax (432) 837-8046. 

Vendors will be evaluated on credentials for the work to be done, pre-
vious successful experience on similar projects and interpersonal and 
written communication skills. Proposals will be evaluated on the ful-
fillment of the requirements as outlined in the specifications, a fee 
schedule which is appropriate to the proposed activities, and the quality 
of performance on previous contracts or experience on similar projects. 

The University reserves the right to reject any and all proposals re-
ceived if it is determined to be in the best interest of the University. All 
material submitted in response to this request becomes the property of 
the University and may be reviewed by other vendors after the official 
review of the proposals. 
TRD-201204964 
Ricardo Maestas 
Executive Director 
Sul Ross State University 
Filed: September 20, 2012 

Texas Veterans Commission 
Accepting Membership Applications for Advisory Committees 
The Texas Veterans Commission ("commission") is accepting applica-
tions to fill membership vacancies on the following committees: Veter-
ans Employment and Training Advisory Committee, Fund for Veterans' 
Assistance Advisory Committee, and Veterans Communication Advi-
sory Committee. 

Each committee is composed of nine (9) members who are appointed 
by the commission. The term of office for each member is two (2) 
years (staggered terms). Committees are required to meet at least four 
(4) times a year. The Veterans Communication Advisory Committee 
currently meets on a monthly basis. The Fund for Veterans' Assistance 
Advisory Committee may meet as needed to make grant recommen-
dations to the commission. Committees generally meet at commission 
headquarters in Austin or via telephone conference. Committee mem-
bership is voluntary, and the commission is not currently authorized to 
reimburse members for their travel expenses. 

Committees. Each advisory committee will review issues and provide 
advice to the commission, as charged by the commission. 

Veterans Employment and Training Advisory Committee - Seeks the 
input of employers to better assist veterans in gaining successful em-
ployment and/or training. 

Fund for Veterans' Assistance Advisory Committee - Evaluates grant 
applications and makes recommendations to the commission. 

Veterans Communication Advisory Committee - Develops recommen-
dations to improve communications with veterans, their families, and 
the general public regarding the services provided by the Texas Veter-
ans Commission and information on benefits and assistance available 
to veterans from federal, state, and private entities. 

Qualifications for Membership. Veterans are strongly preferred. In 
addition, applicants should identify how they meet these qualifications 
for each committee: 

Veterans Employment and Training Advisory Committee - Individuals 
who are recognized authorities in the fields of business, employment, 

training, rehabilitation, or labor or are nominated by veterans' organi-
zations that have a national employment program. 

Fund for Veterans' Assistance Advisory Committee - Representatives 
from veterans' organizations, non-profit or philanthropic organizations, 
veterans or family members of veterans, and other individuals with the 
experience and knowledge to assist the committee with achievement of 
its purpose. 

Veterans Communication Advisory Committee - Representatives from 
the communications industry, state agencies, the Texas National Guard, 
U.S. Armed Forces reserve components, and other individuals with the 
experience and knowledge to assist the committee with achievement of 
its purpose. 

Application for Membership. To apply for membership on a commit-
tee, please submit an online application through the commission's web-
site at http://www.tvc.texas.gov. 

Deadline for Application. Applications must be received by the com-
mission no later than 5:00 p.m. (Central Time), Wednesday, October 
10, 2012, to be considered for membership on a committee. 
TRD-201205121 
Kyle V. Mitchell 
Deputy Executive Director 
Texas Veterans Commission 
Filed: September 26, 2012 

Texas Water Development Board 
Request for Applications for Flood Protection Planning 

The Texas Water Development Board (Board) requests, pursuant to 
Texas Administrative Code (TAC), Title 31, §355.3, the submission of 
applications leading to the possible award of contracts to develop flood 
protection plans for areas in Texas from political subdivisions with the 
legal authority to plan for and abate flooding and which participate 
in the National Flood Insurance Program. Flood Protection Planning 
Grant applications may be submitted by eligible political subdivisions 
from any area of the State and will be considered and evaluated. In ad-
dition, applicants must supply a map of the geographical planning area 
to be studied. 

Description of Planning Purpose and Objectives. The purpose of 
the Flood Protection Planning Grant Program is for the State to assist 
local governments to develop flood protection plans for entire major or 
minor watersheds (as opposed to local drainage areas) that provide pro-
tection from flooding through structural and non-structural measures as 
described in 31 TAC §355.2. Planning for flood protection will include 
studies and analyses to determine and describe problems resulting from 
or relating to flooding and the views and needs of the affected public 
relating to flooding problems. Potential solutions to flooding problems 
will be identified, and the benefits and costs of these solutions will be 
estimated. From the planning analysis, feasible solutions to flooding 
problems will be recommended. The flood protection planning study 
should also include an assessment of the environmental and cultural re-
sources of the planning area as necessary to evaluate the flood control 
alternatives being considered. Solutions for localized drainage prob-
lems are not eligible for grant funding. 

Description of Funding Consideration. Up to $900,000 has been 
initially authorized for Fiscal Year 2013 assistance for flood protec-
tion planning from the Board's Research and Planning Fund. Up to 50 
percent funding may be provided to individual applicants, with up to 
75 percent funding available to areas identified in 31 TAC §355.10(a) 
as economically disadvantaged. In the event that acceptable applica-
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tions are not submitted, the Board retains the right to not award contract 
funds. 

Deadline, Review Criteria, and Contact Person for Additional In-
formation. Six double-sided copies on recycled paper and one digi-
tal copy (CD) of a complete Flood Protection Planning Grant applica-
tion including the required attachments must be filed with the Board 
prior to noon, 12:00 p.m., January 23, 2013. Applications can be di-
rected either in person to Mr. David Carter, Texas Water Develop-
ment Board, Stephen F. Austin Building, 1700 North Congress Avenue, 
Austin, Texas or by mail to Mr. David Carter, Texas Water Develop-
ment Board, P.O. Box 13231 - Capitol Station, Austin, Texas 78711-
3231. Applications will be evaluated according to 31 TAC §355.5. 
All potential applicants can contact the Board to obtain these rules and 
an application instruction sheet. Requests for information, the Board's 
rules, and the instruction sheet covering the research and planning fund 
may be directed to Mr. Gilbert Ward at the preceding mailing ad-
dress, or by email at gilbert.ward@twdb.texas.gov, or by calling (512) 
463-6418. This information can also be found on the Internet at the 
following address: http://www.twdb.texas.gov. 
TRD-201205036 
Kenneth Petersen 
General Counsel 
Texas Water Development Board 
Filed: September 24, 2012 

Request for Applications for Regional Facility Planning 

The Texas Water Development Board (Board) requests, pursuant to 
Texas Administrative Code (TAC), Title 31, Chapter 355, Subchapter 
A, as amended, the submission of planning grant applications leading 
to the possible award of contracts for regional facility planning. This 
planning will evaluate and determine the most feasible alternatives to 
meet water supply and/or wastewater facility needs, estimate the costs 
associated with implementing feasible water supply and/or wastewater 
facility alternatives, and identify institutional arrangements to provide 
water supply and/or wastewater services for areas in Texas. In order 
to receive a grant, the applicant must have the authority to plan, imple-
ment, and operate regional water supply and/or wastewater facilities. 

Planning grant applications may be submitted by eligible political sub-
divisions from any area of the state. To be eligible for funding, at least 
two political subdivisions must participate in the proposed study and 
more than one service area must be evaluated for feasibility of regional 
facilities. In addition, applicants must supply a map of the geographi-
cal planning area to be studied. 

Description of Planning Purpose and Objectives. Note: studies re-
lated to the development of regional water supply plans, the evaluation 
of water supply alternatives, and drought response plans, as described 
in Texas Water Code, §16.053, are not eligible for funding under this 
Request for Applications. The purpose of this program is for the state 
to assist local governments to prepare plans that document water sup-
ply and/or wastewater service facility needs, identify feasible regional 
alternatives to meet water supply and/or wastewater facility needs, and 
present estimates of costs associated with providing regional water sup-
ply facilities and distribution lines and/or regional wastewater treat-

ment plants and collection systems. The study should, at a minimum, 
include the following steps: 

1. Develop Problem Statement; 

2. Inventory Existing Conditions and Forecast Future Conditions and 
Needs; 

3. Formulate Planning Alternatives; 

4. Evaluate and Compare Each Planning Alternative; and 

5. Select Best Planning Alternative. 

A water conservation plan and a drought management plan must be de-
veloped to ensure that existing and future sources are used efficiently 
and as a basis for confirming demand projections of future need. The 
Board's population and water demand projections will be considered 
in preparing projections. Discrete phases to implement regional wa-
ter supply and/or wastewater facilities to meet projected needs will be 
identified. Environmental, social, and cultural factors for possible so-
lutions identified in the plan should be evaluated. Cost estimates will be 
made for each respective implementation phase to determine the cap-
ital, operation, and maintenance requirements for a 30-year planning 
period. Separate cost estimates will be made for each regional water 
supply and/or wastewater system component, including the water con-
servation program. 

Description of Funding Consideration. An amount not to exceed 
$400,000 has been initially authorized for Fiscal Year 2013 assistance 
for regional facility planning from the Board's Research and Planning 
Fund. Up to 50 percent funding may be provided to individual appli-
cants, with up to 75 percent funding available to areas identified in 31 
TAC §355.10(a) as economically disadvantaged. In the event that ac-
ceptable applications are not submitted, the Board retains the right not 
to award contract funds. 

Deadline, Review Criteria, and Contact Person for Additional In-
formation. Six double-sided copies on recycled paper and one digi-
tal copy (CD) of a complete regional facility planning grant applica-
tion including the required attachments must be filed with the Board 
prior to 12:00 p.m., Thursday, December 20, 2012. Applications can 
be directed either in person to Mr. David Carter, Texas Water Develop-
ment Board, Stephen F. Austin Building, 1700 North Congress Avenue, 
Austin, Texas or by mail to Mr. David Carter, Texas Water Develop-
ment Board, P.O. Box 13231, Austin, Texas 78711-3231. 

Applications will be evaluated according to 31 TAC §355.5. All 
potential applicants can contact the Board to obtain these rules and 
an application instruction sheet. Requests for information may be 
directed to David Meesey at the preceding mailing address, by e-mail 
at david.meesey@twdb.texas.gov or by calling (512) 936-0852. More 
information can be found on the Internet at the following address: 
http://www.twdb.texas.gov. 
TRD-201205035 
Kenneth Petersen 
General Counsel 
Texas Water Development Board 
Filed: September 24, 2012 
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Open Meetings 

Statewide agencies and regional agencies that extend into four or more counties post 
meeting notices with the Secretary of State.  

Meeting agendas are available on the Texas Register's Internet site: 
http://www.sos.state.tx.us/open/index.shtml 

Members of the public also may view these notices during regular office hours from a 
computer terminal in the lobby of the James Earl Rudder Building, 1019 Brazos (corner 
of 11th Street and Brazos) Austin, Texas. To request a copy by telephone, please call 
512-463-5561. Or request a copy by email: register@sos.state.tx.us 

For items not available here, contact the agency directly. Items not found here: 
•	 minutes of meetings 
•	 agendas for local government bodies and regional agencies that extend into fewer 

than four counties 
•	 legislative meetings not subject to the open meetings law 

The Office of the Attorney General offers information about the open meetings law, 

including Frequently Asked Questions, the Open Meetings Act Handbook, and Open 

Meetings Opinions. 

http://www.oag.state.tx.us/open/index.shtml
 

The Attorney General's Open Government Hotline is 512-478-OPEN (478-6736) or toll-
free at (877) OPEN TEX (673-6839). 

Additional information about state government may be found here: 
http://www.texas.gov 

... 


Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a 
disability must have equal opportunity for effective communication and participation in 
public meetings. Upon request, agencies must provide auxiliary aids and services, such as 
interpreters for the deaf and hearing impaired, readers, large print or Braille documents. 
In determining type of auxiliary aid or service, agencies must give primary consideration 
to the individual's request. Those requesting auxiliary aids or services should notify the 
contact person listed on the meeting notice several days before the meeting by mail, 
telephone, or RELAY Texas. TTY: 7-1-1. 

http:http://www.texas.gov
http://www.oag.state.tx.us/open/index.shtml
mailto:register@sos.state.tx.us
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How to Use the Texas Register 
Information Available: The 14 sections of the Texas 

Register represent various facets of state government. Documents 
contained within them include: 

Governor - Appointments, executive orders, and 
proclamations. 
 Attorney General - summaries of requests for opinions, 
opinions, and open records decisions. 

Secretary of State - opinions based on the election laws. 
Texas Ethics Commission - summaries of requests for 

opinions and opinions. 
 Emergency Rules- sections adopted by state agencies on an 
emergency basis.
 Proposed Rules - sections proposed for adoption.
 Withdrawn Rules - sections withdrawn by state agencies 
from consideration for adoption, or automatically withdrawn by 
the Texas Register six months after the proposal publication date. 
 Adopted Rules - sections adopted following public comment 
period. 

Texas Department of Insurance Exempt Filings - notices of 
actions taken by the Texas Department of Insurance pursuant to 
Chapter 5, Subchapter L of the Insurance Code. 

Texas Department of Banking - opinions and exempt rules 
filed by the Texas Department of Banking. 

Tables and Graphics - graphic material from the proposed, 
emergency and adopted sections. 

Transferred Rules- notice that the Legislature has 
transferred rules within the Texas Administrative Code from one 
state agency to another, or directed the Secretary of State to 
remove the rules of an abolished agency.
 In Addition - miscellaneous information required to be 
published by statute or provided as a public service. 

Review of Agency Rules - notices of state agency rules 
review. 

Specific explanation on the contents of each section can be 
found on the beginning page of the section. The division also 
publishes cumulative quarterly and annual indexes to aid in 
researching material published. 

How to Cite: Material published in the Texas Register is 
referenced by citing the volume in which the document appears, 
the words “TexReg” and the beginning page number on which that 
document was published. For example, a document published on 
page 2402 of Volume 36 (2011) is cited as follows: 36 TexReg 
2402. 

In order that readers may cite material more easily, page numbers 
are now written as citations. Example: on page 2 in the lower-left 
hand corner of the page, would be written “36 TexReg 2 issue 
date,” while on the opposite page, page 3, in the lower right-hand 
corner, would be written “issue date 36 TexReg 3.” 

How to Research: The public is invited to research rules and 
information of interest between 8 a.m. and 5 p.m. weekdays at the 
Texas Register office, Room 245, James Earl Rudder Building, 
1019 Brazos, Austin. Material can be found using Texas Register 
indexes, the Texas Administrative Code, section numbers, or TRD 
number. 

Both the Texas Register and the Texas Administrative Code are 
available online at: http://www.sos.state.tx.us. The Register is 
available in an .html version as well as a .pdf (portable document 

format) version through the internet. For website information, call 
the Texas Register at (512) 463-5561. 

Texas Administrative Code 
The Texas Administrative Code (TAC) is the compilation of 

all final state agency rules published in the Texas Register. 
Following its effective date, a rule is entered into the Texas 
Administrative Code. Emergency rules, which may be adopted by 
an agency on an interim basis, are not codified within the TAC. 

The TAC volumes are arranged into Titles and Parts (using 
Arabic numerals). The Titles are broad subject categories into 
which the agencies are grouped as a matter of convenience. Each 
Part represents an individual state agency. 

The complete TAC is available through the Secretary of 
State’s website at http://www.sos.state.tx.us/tac. 

The following companies also provide complete copies of the 
TAC: Lexis-Nexis (800-356-6548), and West Publishing Company 
(800-328-9352). 

The Titles of the TAC, and their respective Title numbers are: 

1. Administration 
4. Agriculture

 7. Banking and Securities 
10. Community Development 
13. Cultural Resources 
16. Economic Regulation 
19. Education 
22. Examining Boards 
25. Health  Services 

 28. Insurance 
30. Environmental Quality  

 31. Natural Resources and Conservation 
34. Public Finance 

 37. Public Safety and Corr ections  
 40. Social Services and Assistance 
 43. Transportation 

ow to Cite: Under the TAC scheme, each section is designated H
by a TAC number. For example in the citation 1 TAC §27.15: 1 
indicates the title under which the agency appears in the Texas 
Administrative Code; TAC stands for the Texas Administrative 
Code; §27.15 is the section number of the rule (27 indicates that 
the section is under Chapter 27 of Title 1; 15 represents the 
individual section within the chapter). 

How to update: To find out if a rule has changed since the 
publication of the current supplement to the Texas Administrative 
Code, please look at the Index of Rules. The Index of Rules is 
published cumulatively in the blue-cover quarterly indexes to the 
Texas Register. If a rule has changed during the time period 
covered by the table, the rule’s TAC number will be printed with 
the Texas Register page number and a notation indicating the type 
of filing (emergency, proposed, withdrawn, or adopted) as shown 
in the following example. 

TITLE 1. ADMINISTRATION 
Part 4. Office of the Secretary of State 
Chapter 91. Texas Register 
40 TAC §3.704.................................................950 (P)
 

http://www.sos.state.tx.us/tac
http:http://www.sos.state.tx.us
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