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Open Meetings 

Statewide agencies and regional agencies that extend into four or more counties post 
meeting notices with the Secretary of State.  

Meeting agendas are available on the Texas Register's Internet site: 
http://www.sos.state.tx.us/open/index.shtml 

Members of the public also may view these notices during regular office hours from a 
computer terminal in the lobby of the James Earl Rudder Building, 1019 Brazos (corner 
of 11th Street and Brazos) Austin, Texas. To request a copy by telephone, please call 
512-463-5561. Or request a copy by email: register@sos.state.tx.us 

For items not available here, contact the agency directly. Items not found here: 
•	 minutes of meetings 
•	 agendas for local government bodies and regional agencies that extend into fewer 

than four counties 
•	 legislative meetings not subject to the open meetings law 

The Office of the Attorney General offers information about the open meetings law, 

including Frequently Asked Questions, the Open Meetings Act Handbook, and Open 

Meetings Opinions. 

http://www.oag.state.tx.us/open/index.shtml
 

The Attorney General's Open Government Hotline is 512-478-OPEN (478-6736) or toll-
free at (877) OPEN TEX (673-6839). 

Additional information about state government may be found here: 
http://www.texas.gov 

... 


Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a 
disability must have equal opportunity for effective communication and participation in 
public meetings. Upon request, agencies must provide auxiliary aids and services, such as 
interpreters for the deaf and hearing impaired, readers, large print or Braille documents. 
In determining type of auxiliary aid or service, agencies must give primary consideration 
to the individual's request. Those requesting auxiliary aids or services should notify the 
contact person listed on the meeting notice several days before the meeting by mail, 
telephone, or RELAY Texas. TTY: 7-1-1. 

http:http://www.texas.gov
http://www.oag.state.tx.us/open/index.shtml
mailto:register@sos.state.tx.us
http://www.sos.state.tx.us/open/index.shtml


♦ ♦ ♦ 

Requests for Opinions 
RQ-1162-GA 

Requestor: 

The Honorable Susan Combs 

Texas Comptroller of Public Accounts 

Post Office Box 13528 

Austin, Texas 78711-3528 

Re: The scope of section 51.607(a) of the Government Code, con-
cerning the Comptroller of Public Accounts' identification of new or 
changed court costs and fees (RQ-1162-GA) 

Briefs requested by November 25, 2013 

For further information, please access the website at 
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110. 
TRD-201305241 
Katherine Cary 
General Counsel 
Office of the Attorney General 
Filed: November 13, 2013 
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♦ ♦ ♦ 

TITLE 1. ADMINISTRATION 

PART 2. TEXAS ETHICS COMMISSION 

CHAPTER 20. REPORTING POLITICAL 
CONTRIBUTIONS AND EXPENDITURES 
SUBCHAPTER B. GENERAL REPORTING 
RULES 
1 TAC §20.56 
(Editor's note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Ethics Commission or in the Texas Register office, James Earl 
Rudder Building, 1019 Brazos Street, Austin, Texas.) 

The Texas Ethics Commission (the commission) proposes the 
repeal of §20.56, relating to contribution pledges. The repeal 
will be effective January 1, 2015. 

The repeal of §20.56 deletes the rule relating to reporting a 
pledge of a contribution. The rule will no longer apply once 
§20.54 becomes effective on January 1, 2015. 

David A. Reisman, Executive Director, has determined that for 
the first five-year period the proposed repeal is in effect there will 
be no fiscal implications for state or local government as a result 
of enforcing or administering the proposed repeal. 

Mr. Reisman has also determined that for each year of the first 
five years the proposed repeal is in effect the public benefit will 
be clarity in the law. There will not be an effect on small busi-
nesses. There is no anticipated economic cost to persons who 
are required to comply with the proposed repeal. 

The Texas Ethics Commission invites comments on the pro-
posal from any member of the public. A written statement 
should be mailed or delivered to Natalia Luna Ashley, Texas 
Ethics Commission, P.O. Box 12070, Austin, Texas 78711-2070 
or by facsimile (FAX) to (512) 463-5777. A person who wants 
to offer spoken comments to the commission concerning the 
proposed repeal may do so at any commission meeting during 
the agenda item "Communication to the Commission from the 
Public" and during the public comment period at a commission 
meeting when the commission considers final adoption of the 
proposed repeal. Information concerning the date, time, and 
location of commission meetings is available by telephoning 
(512) 463-5800 or on the Texas Ethics Commission's website 
at www.ethics.state.tx.us. 

The repeal of §20.56 is proposed under Government Code, 
Chapter 571, §571.062, which authorizes the commission to 
adopt rules concerning the laws administered and enforced by 
the commission. 

The proposed repeal of §20.56 affects the Election Code, Title 
15, §254.031. 

§20.56. Reporting a Pledge of a Contribution. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 6, 

2013. 
TRD-201305114 
Natalia Luna Ashley 
Special Counsel 
Texas Ethics Commission 
Earliest possible date of adoption: December 22, 2013 
For further information, please call: (512) 463-5800 

PART 10. DEPARTMENT OF 
INFORMATION RESOURCES 

CHAPTER 201. GENERAL ADMINISTRATION 
1 TAC §§201.4 - 201.6 
The Texas Department of Information Resources (department) 
proposes amendments to 1 TAC Chapter 201, §§201.4 - 201.6, 
concerning the general administration of the department, to en-
sure the rules more accurately reflect legislative actions and the 
practices of the department. The amendments are necessary, in 
part, as the result of passage of House Bill 2472 (83R), effective 
as of September 1, 2013, which added §§2054.0331, 2054.041, 
and 2054.521 - 2054.522, Texas Government Code, concern-
ing the general administration of the department, the basis upon 
which these rules were originally promulgated. 

The proposed amendments to §201.5 were submitted to the In-
formation Technology Council for Higher Education and exter-
nal state agency stakeholders for review and impact assess-
ment prior to bringing the rules to the Board. No comments 
were received regarding the amendments to §201.5. The as-
sessment of the impact of the proposed changes on institutions 
of higher education was prepared in consultation with the Infor-
mation Technology Council for Higher Education in compliance 
with §2054.121(b), Texas Government Code. The amendments 
to §201.4 and §201.6 apply to the internal administration of the 
agency and have no direct impact on state agencies or institu-
tions of higher education. 

The department proposes to amend §201.4 to add subsections 
(d) - (h) providing for additional oversight responsibility of the 
Board. New subsection (d) requires the Board to set a strate-
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gic direction for the department by monitoring current activities 
and new initiatives. New subsection (e) requires the Board to 
regularly evaluate the extent to which the department is fulfilling 
its mission. New subsection (f) requires the Board to regularly 
evaluate the department's operations through review of analyti-
cal data and trends in the department's revenue and expenses, 
as well as performance information. New subsection (g) requires 
the Board to maintain an audit subcommittee, which shall over-
see the department's internal auditor and other audit issues, as 
the Board deems appropriate. New subsection (h) establishes 
conflict of interest standards for all department employees. 

In addition to the renumbering resulting from the following pro-
posed amendments, the department proposes to amend §201.5 
by revising subsection (a) and adding a new subsection (b). Sub-
section (a)(1) is amended to more succinctly define the primary 
skill set required of its members and reduce the size of the State 
Strategic Plan (SSP) for Information Resources Management 
Advisory Committee's membership from 24 to not more than 21. 
Because the advisory committee is a working group convened in 
professionally facilitated sessions to develop the SSP direction, 
the department has determined a smaller group is more effective 
in achieving the mission of the advisory committee. Subsection 
(a)(1) is further amended to make minor grammatical changes 
to provide clarity. 

Section 201.5(a)(1)(A) is amended to allow a state agency's in-
formation resource manager to designate a participant with suf-
ficient knowledge and expertise to represent the agency on the 
advisory committee in the event the information resources man-
ager is unable to serve. 

Section 201.5(a)(1)(C), (E) and (F) are amended to allow the de-
partment greater flexibility in appointing effective members to the 
advisory committee. Because it is difficult for the department to 
find willing participants that are not involved in the fields of com-
puting or telecommunications, subparagraph (C) is amended to 
remove the requirement that this member not be employed in the 
computing and/or telecommunications field. Subparagraph (E) 
is amended and current subparagraph (F) is deleted to allow a 
minimum of three members from the vendor community to par-
ticipate on the committee. Although the department will strive to 
have representation from both vendors that do and do not sell 
goods and services to the department, the department finds the 
relatively short tenure of the advisory committee members and 
the potential for frequent changes to a vendor's contract status 
with the department voids the need for a requirement that two of 
the advisory committee members be chosen from non-interested 
vendors. To account for the amendments as described herein, 
current subparagraph (G) is renumbered to subparagraph (F). 

Paragraphs (2) - (4) have been added to §201.5(a). Specifically, 
paragraphs (2) and (3) were added to provide the department's 
Executive Director more flexibility in coordinating the advisory 
committee in the event the department is unable to solicit partic-
ipation from any one of the identified groups in the rule. More-
over, because state staff members realize the greatest impact 
from the work of the advisory committee, in the event the Ex-
ecutive Director must exercise the added flexibility, the depart-
ment deems it appropriate to allow for greater participation by 
state agency members, who are tasked with implementing the 
outcomes of the State Strategic Plan. Lastly, new paragraph (4) 
was added to ensure that the Board has final approval of the 
members of the advisory committee and, once approved, the 
work of the advisory committee not be interrupted or otherwise 
negatively impacted by a constantly changing membership. 

Section 201.5(a)(6)(C) is amended to more accurately reflect the 
mission of the advisory committee under this subsection. 

Subsection (b) is added to §201.5 to provide for the requirement 
of the Customer Advisory Committee. Subsection (b)(1) pro-
vides for the characteristic of its membership; and new subsec-
tion (b)(2) provides for the additional requirement of the Board to 
consider the diversity of the membership when making appoint-
ments. Subsection (b)(3) provides for the overall mission and 
minimum frequencies by which the committee meets. 

Lastly, the department proposes to amend §201.6. In addition 
to the necessary renumbering resulting from the following pro-
posed amendments, the department proposes to add new sub-
section (c)(3) providing for a definition of a Major Outsourced 
Contract. Subparagraphs (B) - (D) are added to §201.6(d)(1) 
to expand the scope of the Board's authority to approve certain 
contracts. 

Todd Kimbriel, interim Chief Operating Officer, has determined 
that during the first five-year period following the amendment of 
§§201.4 - 201.6, there will be no fiscal impact on state agencies, 
institutions of higher education and local governments resulting 
from compliance with the proposed amendments to the rules. 

Mr. Kimbriel has further determined that for each year of the 
first five years following the amendments to §§201.4 - 201.6, 
there are no anticipated economic costs to persons or small busi-
nesses resulting from the compliance with such changes to the 
rules. 

Written comments on the proposed rules may be submit-
ted to Chad Lersch, Assistant General Counsel, 300 West 
15th Street, Suite 1300, Austin, Texas 78701 or to chad.ler-
sch@dir.texas.gov. Comments will be accepted for 30 days 
after publication in the Texas Register. 

The amendments are proposed pursuant to §2054.052(a), Texas 
Government Code, which authorizes the department to adopt 
rules as necessary to implement its responsibilities under Chap-
ter 2054, Texas Government Code. 

No other code, article or statute is affected by this proposal. 

§201.4. Board Policies. 
(a) The executive director is hereby delegated authority by the 

board to grant a requesting state agency a compliance waiver from ad-
ministrative rule, statewide standards, or other board policies. A state 
agency may request a compliance waiver from administrative rule, 
statewide standards or other board policy. The agency must clearly 
demonstrate to the department through written justification any perfor-
mance or cost advantages to be gained and that the overall economic 
interests of the state are best served by granting the compliance waiver. 
The executive director of the department will notify the board when re-
quests for waivers are received. 

(b) The executive director is hereby delegated authority by the 
board to establish a sick leave pool program for employees of the de-
partment. The program must be consistent with the requirements of 
state law regarding state employee sick leave pools. The executive di-
rector is hereby appointed as the sick leave pool administrator. The 
executive director may designate another employee of the department 
to serve as the pool administrator under the supervision of the executive 
director. The pool administrator shall prescribe procedures relating to 
the operation of the sick leave pool program. 

(c) In compliance with Chapter 2255, Texas Government 
Code, this subsection establishes the criteria, procedures and standards 
of conduct governing the relationship between the department and its 
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officers and employees and private donors. This subsection authorizes 
the department to accept gifts and donations the department deter-
mines it is in the public interest to accept as a result of an emergency, 
including both natural and manmade disasters. 

(1) A private donor may make donations, including gifts, to 
the department to be spent or used for public purposes during times of 
emergency, including times of manmade and natural disasters. Use by 
the department of the donation must be consistent with the mission and 
duties of the department. If the donor specifies the purpose for which 
the donation may be spent, the department must expend the donation 
only for that purpose. 

(2) Donations must be spent in accordance with the State 
Appropriations Act and shall be deposited in the state treasury unless 
statutorily exempted. 

(3) The executive director is hereby delegated authority to 
coordinate all donations and may accept donations that do not exceed 
$250,000 in value on behalf of the department. Each donation accepted 
by the executive director must be acknowledged by the board within 
thirty days of acceptance of the donation by the department. Donations 
that exceed $250,000 in value must be accepted by the board. 

(4) Acceptance of the donation by either the board or the 
executive director of the department must be recorded in the board min-
utes, together with the name of the donor, description of the donation 
and a statement of the purpose of the donation. 

(5) Donations may be accepted only if the executive direc-
tor or board, as applicable, determines the donation will further the 
department's mission or duties, provide significant public benefit and 
not influence or reasonably appear to influence, the department in the 
performance of its duties. 

(6) Execution of a donation agreement is required if the 
value of the donation exceeds $10,000 or if a written agreement is nec-
essary, in the opinion of the department, to: 

(A) indemnify the department as to ownership; 

(B) prevent potential claims that could result from use 
of the donation; 

(C) document donation terms or conditions; or 

(D) describe how the donation will further the depart-
ment's mission or duties, provides a significant public benefit and is 
not made in an effort to influence action on the part of the department. 

(7) Each donation agreement must include: 

(A) a description of the donation, including a determi-
nation of its value; 

(B) donor attestation of ownership rights in the dona-
tion; 

(C) any restrictions or terms of use of the donation im-
posed by the donor; 

(D) contact information for the donor; 

(E) a statement that the department takes no position 
regarding and is not responsible for any tax-related representations by 
the donor; and 

(F) the signature of the executive director and the donor 
or an authorized representative of the donor if it is an entity rather than 
an individual. 

(d) The board shall set a strategic direction for the department 
by: 

(1) establishing a subcommittee for each major program 
area to monitor activities, major outsourced contracts, and new initia-
tives for and service offerings by the department; 

(2) evaluating and approving new initiatives for, or cate-
gories of, services offered by the department under the department's 
various programs. 

(e) The board shall regularly evaluate the extent to which the 
department fulfills the department's information resources technology 
mission by providing cost-effective services and meeting customer 
needs. 

(f) The board shall regularly evaluate department operations, 
including an evaluation of analytical data and information regarding 
trends in department revenue and expenses, as well as performance 
information. 

(g) The board shall maintain an audit subcommittee of the 
board. The subcommittee shall oversee the department's internal 
auditor and any other audit issues that the board considers appropriate. 
The subcommittee shall evaluate whether the internal auditor has 
sufficient resources to perform the auditor's duties and ensure that 
sufficient resources are available. 

(h) A department employee may not: 

(1) have an interest in, or in any manner be connected with, 
a contract or bid for a purchase of goods or services by the department; 
or 

(2) in any manner, including by rebate or gift, directly or 
indirectly accept or receive from a person to whom a contract may 
be awarded anything of value or a promise, obligation, or contract for 
future reward or compensation. 

(3) A department employee who violates paragraph (1) or 
(2) of this subsection is subject to disciplinary action, including dis-
missal. 

(4) The department shall train staff in the requirements of 
this subsection and Government Code, Chapter 572, and incorporate 
the requirements into the contract management guide and the depart-
ment's internal policies, including employee manuals. 

§201.5.   

(a) State Strategic Plan for Information Resources Manage-
ment Advisory Committee. 

(1) This advisory committee shall consist of at least nine 
and not more than 21 [24] members appointed by the department Ex-
ecutive Director with the approval of the board. Members should have 
a demonstrated [the] ability to think strategically and to work towards 
[in a] consensus building in a[,] committee setting. The membership 
will include at least: 

(A) two information resources managers, or a designee, 
from Texas state agencies other than a university system or institution 
of higher education as defined in Education Code, §61.003; 

(B) one representative from a state university system or 
institution of higher education as defined in Education Code, §61.003; 

(C) one member of the public [resident of the state that 
is not currently employed by the state and is not employed in the com-
puting and/or telecommunications field]; 

(D) one representative from a local government or-
ganization in the state that is knowledgeable about computing and/or 
telecommunications; 

Advisory Committees.
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(E) three [two] representatives from the computing 
and/or telecommunications industry [but whose company does not sell 
computing or telecommunications services or products to the state]; 

[(F) one representative from an organization that sells 
computing and/or telecommunications services or products to the 
state;] 

(F) [(G)] one representative from a federal agency that 
is knowledgeable about computing and/or telecommunications. 

(2) Should the Executive Director or board be unable to 
identify and approve an appropriate candidate in any of the categories 
as outlined in paragraph (1)(B) - (F) of this subsection, the Executive 
Director may select additional candidates from paragraph (1)(A) of this 
subsection. 

(3) When determining the composition of the advisory 
committee, the Executive Director may not appoint a greater number 
of representatives from the private sector than the public sector. 

(4) Once the board approves the membership of the advi-
sory committee, no additional members may be added without board 
approval. 

(5) [(2)] This advisory committee shall be appointed af-
ter November 30 of every odd-numbered year for a term to expire on 
November 30 of the following odd-numbered year. 

(6) [(3)] This advisory committee shall: 

(A) review and advise on the development of the State 
Strategic Plan for Information Resources Management as it is prepared 
for publication pursuant to the Information Resources Management 
Act, Texas Government Code Annotated, Chapter 2054; 

(B) meet at least once during its term; 

(C) develop a strategic direction [vision] of what the fu-
ture of computing and telecommunications technology is for state gov-
ernment as a whole. 

(7) [(4)] The department may elect to provide professional 
facilitation for any meetings the Advisory Committee may hold. 

(8) [(5)] The department may elect to have department staff 
present at Advisory Committee meetings. 

(9) [(6)] The department will set the agenda of all Advisory 
Committee meetings. 

(10) [(7)] The department may reimburse committee mem-
bers for travel expenses related to attending committee meetings pur-
suant to state law. 

(b) Customer Advisory Committee. 

(1) This advisory committee is composed of representa-
tives of customers who receive services from each of the department's 
key programs, including state agencies with fewer than 100 employees, 
and the public. 

(2) In making appointments to the advisory committee, the 
board shall, to the extent practicable, ensure that the committee is com-
posed of a cross-section of the department's customers, including repre-
sentatives of primary customer groups, institutions of higher education, 
and the public. 

(3) The advisory committee shall: 

(A) report to and advise the board on the status of the 
department's delivery of critical statewide services; 

(B) meet at least once each fiscal year. 

§201.6. Contract Approval Authority and Responsibilities. 
(a) Purpose. The purpose of this rule is to establish the ap-

proval authority and responsibilities for executing contracts required 
by the department. 

(b) Applicability. This rule applies to all contracts entered into 
by the department. 

(c) Definitions. As used in this section, the following terms 
shall have the following meanings, unless the context clearly indicates 
otherwise. 

(1) Board--The governing board of the department. 

(2) Contract--A written agreement between the department 
and a contractor for goods or services. As used in this section, "con-
tract" includes the following: letters of agreement; interagency/inter-
local agreements with other government entities; and other documents 
in which state funds or services allocated to the department are ex-
changed for the delivery of other goods or services. 

(3) Major Outsourced Contract--A contract the department 
executes with entities other than this state or a political subdivision of 
this state that: 

(A) is authorized under Government Code, Chapter 
2054, Subchapter I or Subchapter L, or Chapter 2170; or 

(B) exceeds the monetary threshold in subsection 
(d)(1)(A) of this section, other than those contracts described in 
subparagraph (A) of this paragraph. 

(4) [(3)] Value--The department adopts by reference the de-
termination of contract value set forth in the State of Texas Contract 
Management Guide. The determination of contract value shall include, 
in addition to compensation to a contractor from funds allocated to the 
department, an amount deposited into the State general revenue fund 
or other state fund in a revenue sharing contract arrangement with a 
contractor. 

(d) Approval Authority. 

(1) Board Approval. The executive director or his/her de-
signee shall present certain contracts to the board for approval. After 
a contractor is selected, a majority of the board shall provide final ap-
proval of the contract with the selected contractor. The board shall 
consider for final approval: 

(A) any contract or amendment with a value expected 
to exceed $1,000,000; 

(B) any major outsourced contract; 

(C) any amendment to a major outsourced contract if 
the amendment has significant statewide impact; 

(D) [(B)] any other contract deemed appropriate for 
board approval as determined by the executive director. 

(2) Agency Approval. 

(A) The board delegates authority to the executive di-
rector or his/her designee to approve all contracts not listed in para-
graph (1) of this subsection. 

(B) The board delegates authority to the executive di-
rector to approve a purchase request or contract listed in paragraph 
(1) of this subsection for an emergency as such is defined in 34 TAC 
§20.32, or to avoid undue material additional cost to the state. The 
executive director shall report any purchase requests or contracts exe-
cuted by the executive director pursuant to the authority in this subsec-
tion to the board chair prior to execution of any such purchase requests 
or contracts subject to this rule. 
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(e) Authority to Execute Contracts. The board delegates au-
thority to the executive director to execute all contracts for the depart-
ment. This authority may be delegated by the executive director to the 
deputy executive director or other designee. 

(f) Contract Planning. 

(1) The department will present to the Board for approval 
a contract plan for the next fiscal year that outlines the agency's antici-
pated contracting actions that exceed $100,000. 

(2) As deemed necessary by the executive director or 
his/her designee, updates to the contract plan will be provided to the 
board for approval periodically throughout the fiscal year. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 7, 

2013. 
TRD-201305126 
Martin H. Zelinsky 
General Counsel 
Department of Information Resources 
Earliest possible date of adoption: December 22, 2013 
For further information, please call: (512) 475-4700 

CHAPTER 206. STATE WEBSITES 
The Texas Department of Information Resources (department) 
proposes the amendment of 1 TAC Chapter 206, §§206.1, 
206.54 and 206.74 and the addition of new §206.55 and 
§206.75, all related to high value data sets, and the addition of 
new §206.56, concerning suggestions for agency cost savings 
on state websites. The proposed amendments and new sec-
tions address recent legislative actions. The amendments and 
new sections are necessary as the result of passage of Senate 
Bill 279 (83R) (SB 279), effective as of September 1, 2013, 
which added §2054.1265(f), Government Code, concerning 
state agencies' high-value data sets, and also House Bill 1128 
(83R) (HB 1128), effective as of September 1, 2013, which 
added §2054.1264, Government Code, concerning posting 
cost-efficiency suggestions and ideas on certain state agency 
websites. 

The department proposes to amend §206.1 and §206.54 and 
add a new §206.55 and §206.75 to document existing legislative 
requirements and address statutory change resulting from the 
passage of SB 279. Section 206.1 is revised to add the definition 
for "open standard format," as this term is used in new §206.55 
and §206.75. 

For state agencies, §206.55(a) specifies the circumstances 
under which a state agency must post high-value data sets 
it creates or maintains, as required by Texas Government 
Code, §2054.1265(b). Specifically, a state agency must post 
such high-value data sets on a generally accessible Internet 
website maintained by or for the agency if it can (1) do so using 
existing resources; (2) enters into a contract under which the 
contractor posts the data set on the website at no additional 
cost; or (3) receives a gift or grant to post data set(s) on the 
website. Section 206.55(b) documents the Texas Govern-
ment Code, §2054.1265(c) requirement that data set(s) being 
posted under subsection (a) be raw data in open standard 

format that allows the public to search, extract, organize, and 
analyze the information. Section 206.55(c)(1) documents the 
Texas Government Code, §2054.1265(d)(2) requirement that 
state agencies posting data set(s) under subsection (a) have 
a conspicuously displayed link on either the agency website 
home page or another intuitive location accessible from the 
agency website home page. Section 206.55(c)(1) provides 
more specific language that necessitates the deletion of the 
more general §206.54(c)(7). Section 206.55(c)(2) documents 
the SB 279 requirement that state agencies posting data set(s) 
under subsection (a) provide the department with a brief de-
scription of, and link to, the data set(s), for the department to 
post on Texas.gov. Section 206.55(d) documents the Texas 
Government Code, §2054.1265(d)(1) requirement that if a state 
agency is posting a high-value data set on its website, the web 
page on which it is posted must use the home page address 
and include the URL suffix "data." 

For institutions of higher education, §206.75(a) specifies the cir-
cumstances under which an institution must post high-value data 
sets it creates or maintains, as required by Texas Government 
Code, §2054.1265(b). Specifically, an institution must post such 
high-value data sets on a generally accessible Internet web-
site maintained by or for the institution if it can (1) do so us-
ing existing resources; (2) enters into a contract under which 
the contractor posts the data set on the website at no additional 
cost; or (3) receives a gift or grant to post data set(s) on the 
website. Section 206.75(b) documents the Texas Government 
Code, §2054.1265(c) requirement that data set(s) being posted 
under subsection (a) be raw data in open standard format that 
allows the public to search, extract, organize, and analyze the 
information. Section 206.75(c)(1) documents the Texas Govern-
ment Code, §2054.1265(d)(2) requirement that institutions post-
ing data set(s) under subsection (a) have a conspicuously dis-
played link on either the institution website home page or another 
intuitive location accessible from the institution website home 
page. Section 206.75(c)(1) provides more specific language 
that necessitates the deletion of the more general §206.74(c)(7). 
Section 206.75(c)(2) documents the SB 279 requirement that in-
stitutions posting data set(s) under subsection (a) provide the de-
partment with a brief description of, and link to, the data set(s), 
for the department to post on Texas.gov. Section 206.75(d) doc-
uments the Texas Government Code, §2054.1265(d)(1) require-
ment that if an institution is posting a high-value data set on its 
website, the web page on which it is posted must use the home 
page address and include the URL suffix "data." 

Section 206.74(e)(5) is amended to correct an incorrect refer-
ence from state agencies to institutions of higher education. 

The department also proposes to add new §206.56 to address 
statutory changes resulting from the passage of HB 1128. Per 
HB 1128, the new rule only applies to state agencies with 1,500 
or more employees, and not to institutions of higher education. 
To the extent the agencies can accomplish the directive using 
available resources, the agencies must provide on their intranet 
website or Internet website an electronic form or link to a tool 
which an employee may use to submit suggestions and ideas 
for agency cost savings. Section 206.56(1) requires that em-
ployees have the option of submitting the suggestion with attri-
bution or anonymously, provided that an anonymous suggestion 
is not traceable and that the system or tool does not record any 
data that would allow the submission to be linked to the com-
puter used for the submission. Section 206.56(2) requires that 
the system allow the public to monitor submissions either in real 
time, weekly, monthly or quarterly; and vote for a favorite submis-
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sion. Section 206.56(3) requires that suggestions be moderated 
to exclude overtly political or offensive language. 

Janet Gilmore, Assistant Director, eGovernment Services, has 
determined that during the first five-year period following the 
amendment of §§206.1, 206.54 and 206.74 and the addition 
of new §206.55 and §206.75, there will be no fiscal impact on 
state agencies, institutions of higher education and local govern-
ments resulting from compliance with such changes to the rules. 
Ms. Gilmore has determined that during the first five-year pe-
riod following the addition of §206.56, there may be fiscal impact 
to agencies that are required to implement the online system. 
That fiscal impact will vary, depending on whether the agency 
develops their own custom solution, already has online function-
ality that can be leveraged or chooses an off-the-shelf or Soft-
ware-as-a-service solution that uses a subscription fee model. 

Ms. Gilmore has further determined that for each year of the first 
five years following these amendments and additions to Chapter 
206, there are no anticipated economic costs to persons or small 
businesses resulting from the compliance with such changes to 
the rules. 

Written comments on the proposed amendment to exist-
ing rules and the proposed new rules may be submitted 
to Megan Smith Demicco, Assistant General Counsel, 300 
West 15th Street, Suite 1300, Austin, Texas 78701 or to 
megan.demicco@dir.texas.gov. Comments will be accepted for 
30 days after publication in the Texas Register. 

SUBCHAPTER A. DEFINITIONS 
1 TAC §206.1 
The amendment is proposed pursuant to §2054.052(a), Texas 
Government Code, which authorizes the department to adopt 
rules as necessary to implement its responsibilities under Chap-
ter 2054, Texas Government Code. 

No other code, article or statute is affected by this proposal. 

§206.1. Applicable Terms and Technologies for State Websites. 

The following words and terms, when used in this chapter, must have 
the following meanings, unless the context clearly indicates otherwise. 

(1) Section 508--The technical standards issued by the US 
Access Board implementing Section 508 of the Rehabilitation Act of 
1973 as amended, 29 U.S.C. §794(d). In particular, the standards re-
lated to web accessibility contained in 36 CFR Part 1194. 

(2) Accessible--A web page that can be used in a variety of 
ways and that does not depend on a single sense or ability. 

(3) Agency head--The top-most senior executive with op-
erational accountability for an agency, department, commission, board, 
office, council, authority, or other agency in the executive or judicial 
branch of state government, that is created by the constitution or a 
statute of the state; or institutions of higher education, as defined in 
§61.003, Education Code. 

(4) Alternate formats--Alternate formats usable by people 
with disabilities may include, but are not limited to, Braille, ASCII text, 
large print, recorded audio, and electronic formats that comply with this 
chapter. 

(5) Alternate methods--Different means of providing infor-
mation, including product documentation, to people with disabilities. 
Alternate methods may include, but are not limited to, voice, fax, re-
lay service, TTY, Internet posting, captioning, text-to-speech synthesis, 
and audio description. 

(6) Contact information--A list of key personnel, positions, 
or program names, with corresponding phone numbers and/or email 
addresses for each; and other information deemed necessary by the 
agency or institution of higher education for facilitating public access. 

(7) Compact With Texans--Customer service standards and 
performance measures required of state agencies, including institutions 
of higher education, by §2113.006 and §2114.006, Texas Government 
Code. 

(8) Electronic and information resources--Includes infor-
mation technology and any equipment or interconnected system or sub-
system of equipment, that is used in the creation, conversion, duplica-
tion, storage, or delivery of data or information. The term includes, but 
is not limited to, telecommunications products (such as telephones), in-
formation kiosks and transaction machines, websites, multimedia, and 
office equipment such as copiers and fax machines. The term does 
not include equipment that contains embedded information technology 
that is used as an integral part of the product, but the principal function 
of which is not the acquisition, storage, manipulation, management, 
movement, control, display, switching, interchange, transmission, or 
reception of data or information. For example, HVAC (heating, venti-
lation, and air conditioning) equipment such as thermostats or temper-
ature control devices and medical equipment where information tech-
nology is integral to its operation are not electronic and information 
resources. 

(9) Exception--A justified, documented non-conformance 
with one or more standards or specifications of Chapter 206 and/or 
Chapter 213 of this title, which has been approved by the agency head. 

(10) Exemption--A justified, documented non-confor-
mance with one or more standards or specifications of Chapter 206 
and/or Chapter 213 of this title, which has been approved by the 
Department and which is applicable statewide. 

(11) High-value data set--Information that can be used to 
increase state agency accountability and responsiveness, improve pub-
lic knowledge of the agency and its operations, further the core mis-
sion of the agency, create economic opportunity, or respond to need 
and demand as identified through public consultation. The term does 
not include information that is confidential or protected from disclo-
sure under state or federal law. 

(12) Home page--The initial page that serves as the front 
door or entry point to a state website. 

(13) Internet--An electronic communications network that 
connects computer networks and computer facilities around the world. 

(14) Intranet--A computer network operating like the Inter-
net but having access restricted to a limited group of authorized users 
such as employees of an agency or an institution of higher education. 

(15) Key public entry point--A web page on a state website 
that is frequently accessed directly by members of the public, which a 
state agency or institution of higher education has specifically designed 
to enable direct access to official agency or institution of higher educa-
tion information. 

(16) Open standard format--Stable, published formats for 
data that are nonproprietary, free from licensing restrictions, indepen-
dent of any individual vendor, and free to use, reuse, and redistribute. 

(17) [(16)] Personal identifying information--Information 
that could serve to identify an individual as defined by §521.002, Texas 
Business and Commerce Code. 

38 TexReg 8326 November 22, 2013 Texas Register 

mailto:megan.demicco@dir.texas.gov


♦ ♦ ♦ 

(18) [(17)] Site policies page--A web page containing the 
website policies of the state agency or institution of higher education, 
or a link to each policy. 

(19) [(18)] State website--A website that is connected to 
the Internet and is owned, funded, or operated by or for a state agency 
or institution of higher education, including key public entry points. 

(20) [(19)] TRAIL--Texas Records and Information Loca-
tor or its successor, providing a method to do a statewide search. 

(21) [(20)] Transaction Risk Assessment--An evaluation of 
the security and privacy required for an interactive web session provid-
ing public access to government information and services. Additional 
information and guidelines are included in Part 2: Risks Pertaining to 
Electronic Transactions and Signed Records in "The Guidelines for the 
Management of Electronic Transactions and Signed Records" available 
on the Department's website. 

(22) [(21)] Web page--Presentation of state website con-
tent, including documents and files containing text, graphics, sounds, 
video, or other content, that is accessed through a web browser. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 7, 

2013. 
TRD-201305127 
Martin H. Zelinsky 
General Counsel 
Department of Information Resources 
Earliest possible date of adoption: December 22, 2013 
For further information, please call: (512) 475-4700 

SUBCHAPTER B. STATE AGENCY WEBSITES 
1 TAC §§206.54 - 206.56 
The amendments and new sections are proposed pursuant to 
§2054.052(a), Texas Government Code, which authorizes the 
department to adopt rules as necessary to implement its respon-
sibilities under Chapter 2054, Texas Government Code. Section 
2054.1264(e), Texas Government Code authorizes the depart-
ment to propose 1 TAC §206.56 to establish procedures and re-
quired formats for implementing HB 1128. 

No other code, article or statute is affected by this proposal. 

§206.54.  

(a) All new or changed documents on a state agency website 
that meet the criteria of a "state publication" as defined by the Texas 
State Library and Archives Commission must include the meta tags 
required by 13 TAC §3.4, when technically feasible. 

(b) The home page of a state agency website must incorporate 
TRAIL meta data and must include links to the following State of Texas 
resources: 

(1) State electronic Internet portal, Texas.gov 

(2) Texas Homeland Security website 

(3) TRAIL, statewide search website 

(4) State Auditor's Office Fraud, Waste, or Abuse Hotline, 
and agency fraud policy, if applicable 

Indexing.

(c) The home page or site policies page of a state agency web-
site must include links to the following agency resources: 

(1) Agency linking notice 

(2) Agency privacy notice 

(3) Contact information 

(4) Agency policy and procedures relating to Open 
Records/Public Information Act 

(5) Compact with Texans 

(6) Agency electronic and information resources accessi-
bility 

(A) Policy 

(B) Coordinator contact information 

[(7) High-value data sets created or maintained by the 
agency] 

(d) Key public entry points must include links to the following 
agency resources: 

(1) Home page 

(2) Site policies page or contact information 

(3) Site policies page or linking notice 

(4) Site policies page or privacy notice 

(5) Agency electronic and information resources accessi-
bility 

(A) Policy 

(B) Coordinator contact information 

§206.55. High-Value Data Sets. 

(a) A state agency shall post high-value data set(s) it creates or 
maintains on a generally accessible Internet website maintained by or 
for the agency, if the agency: 

(1) can do so using existing resources at no additional cost 
to the state; 

(2) enters into a contract advantageous to the state under 
which the contractor posts the data set on the Internet website at no 
additional cost to the state; or 

(3) receives a gift or grant specifically for the purpose of 
posting one or more of the agency's high-value data sets on the Internet 
website. 

(b) A high-value data set posted by a state agency under sub-
section (a) of this section must be raw data in open standard format that 
allows the public to search, extract, organize, and analyze the informa-
tion. 

(c) A state agency posting high-value data set(s) under subsec-
tion (a) of this section must: 

(1) have a conspicuously displayed link on either the 
agency's Internet website home page or another intuitive location 
accessible from the agency's Internet website home page; 

(2) provide a brief description of the data set(s) and a link to 
the data set(s) to the Department to post on the state electronic Internet 
portal, Texas.gov. 

(d) If a high-value data set is posted on the state agency's web-
site, the web page on which the high-value data set is posted must use 
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the agency's Internet website home page address and include the uni-
form resource locator suffix "data." 

§206.56. Suggestions for Agency Cost Savings. 
To the extent possible using available resources, a state agency with 
1,500 or more employees shall provide on the agency's intranet or in-
ternet website an electronic form or link to a tool by which an employee 
may submit suggestions and ideas for cost savings. 

(1) A state agency must provide an employee the options 
of submitting the suggestion or idea with attribution or anonymously: 

(A) An anonymous suggestion may not be traceable to 
the employee; and 

(B) The system or tool by which an anonymous sugges-
tion is submitted shall not record any data that would link the sugges-
tion or idea to the computer used for the submission. 

(2) A state agency shall provide a means by which the pub-
lic may: 

(A) monitor, in real time or on a weekly, monthly, or 
quarterly basis, submissions made under this rule; and 

(B) vote for a favorite submission. 

(3) Suggestions or ideas submitted under this rule shall be 
moderated by or on behalf of the agency to exclude, at a minimum, 
overtly political or offensive language. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 7, 

2013. 
TRD-201305128 
Martin H. Zelinsky 
General Counsel 
Department of Information Resources 
Earliest possible date of adoption: December 22, 2013 
For further information, please call: (512) 475-4700 

SUBCHAPTER C. INSTITUTION OF HIGHER 
EDUCATION WEBSITES 
1 TAC §206.74, §206.75 
The amendments and new section are proposed pursuant to 
§2054.052(a), Texas Government Code, which authorizes the 
department to adopt rules as necessary to implement its respon-
sibilities under Chapter 2054, Texas Government Code. 

No other code, article or statute is affected by this proposal. 

§206.74. Indexing. 
(a) All new or changed documents on an institution of higher 

education website that meet the criteria of a "state publication" as de-
fined by the Texas State Library and Archives Commission must in-
clude the meta tags required by 13 TAC §3.4, when technically feasi-
ble. 

(b) The home page of an institution of higher education web-
site must incorporate TRAIL meta data and must include links to the 
following State of Texas resources: 

(1) State electronic Internet portal, Texas.gov 

(2) Texas Homeland Security website 

(3) TRAIL, statewide search website 

(4) State Auditor's Office Fraud, Waste, or Abuse Hotline, 
and agency fraud policy, if applicable 

(c) The home page or site policies page of an institution of 
higher education website must include links to the following institution 
of higher education resources: 

(1) Institution of higher education linking notice 

(2) Institution of higher education privacy notice 

(3) Contact information 

(4) Institution of higher education policy and procedures 
relating to Open Records/Public Information Act 

(5) Compact with Texans 

(6) Institution of higher education electronic and informa-
tion resources accessibility 

(A) Policy 

(B) Coordinator contact information 

[(7) High-value data sets created or maintained by the in-
stitution of higher education] 

(d) Key public entry points must include links to the following 
institution of higher education resources: 

(1) Home page 

(2) Site policies page or contact information 

(3) Site policies page or linking notice 

(4) Site policies page or privacy notice 

(5) Institution of higher education [Agency] electronic and 
information resources accessibility 

(A) Policy 

(B) Coordinator contact information 

§206.75. High-Value Data Sets. 

(a) An institution of higher education shall post high-value 
data set(s) it creates or maintains on a generally accessible Internet 
website maintained by or for the institution of higher education, if the 
institution: 

(1) can do so using existing resources at no additional cost 
to the state; 

(2) enters into a contract advantageous to the state under 
which the contractor posts the data set on the Internet website at no 
additional cost to the state; or 

(3) receives a gift or grant specifically for the purpose of 
posting one or more of the institution of higher education's high-value 
data sets on the Internet website. 

(b) A high-value data set posted by an institution of higher 
education under subsection (a) of this section must be raw data in open 
standard format that allows the public to search, extract, organize, and 
analyze the information. 

(c) An institution of higher education posting high-value data 
set(s) under subsection (a) of this section must: 

(1) have a conspicuously displayed link on either the insti-
tution's Internet website home page or another intuitive location acces-
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sible from the institution of higher education's Internet website home 
page; 

(2) provide a brief description of the data set(s) and a link to 
the data set(s) to the Department to post on the state electronic Internet 
portal, Texas.gov. 

(d) If a high-value data set is posted on the institution of higher 
education's website, the web page on which the high-value data set is 
posted must use the institution's Internet website home page address 
and include the uniform resource locator suffix "data." 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 7, 

2013. 
TRD-201305130 
Martin H. Zelinsky 
General Counsel 
Department of Information Resources 
Earliest possible date of adoption: December 22, 2013 
For further information, please call: (512) 475-4700 

CHAPTER 209. MINIMUM STANDARDS FOR 
MEETINGS HELD BY VIDEOCONFERENCE 
The Texas Department of Information Resources (department 
or DIR) proposes amendments to 1 TAC Chapter 209, §§209.1, 
209.11 and 209.31, concerning minimum standards for meetings 
held by videoconference to ensure the rules more accurately 
reflect legislative actions. The amendments are necessary, in 
part, as the result of passage of House Bill 2414 (83R) and Sen-
ate Bill 984 (83R), effective as of September 1, 2013, which 
amended §551.001 and §551.127, Texas Government Code, in 
which DIRE is directed to specify minimum standards for audio 
and video signals by rule, the basis upon which these rules were 
originally promulgated. 

The assessment of the impact of the proposed changes on insti-
tutions of higher education was prepared in consultation with the 
Information Technology Council for Higher Education in compli-
ance with §2054.121(b), Texas Government Code. 

The department proposes to amend §209.1 to add paragraph 
(3) and amend renumbered paragraph (4). The definition pro-
vided in new paragraph (3) serves to clarify applicability in that 
the standards set forth in this rule only apply to meetings subject 
to Chapter 551, Texas Government Code ("Texas Open Meet-
ings Act"). The amended definition of renumbered paragraph (4) 
reflects the amended definition of the same in the Texas Open 
Meetings Act. 

The department also proposes to amend §209.11 and §209.31 
to clarify the nature of the external publications put forth by the 
department for the purposes of further clarifying the applicable 
standards for the use of videoconferencing in meetings subject 
to the Texas Open Meetings Act. Such external publications are 
meant to provide entities additional clarification regarding the 
standards while affording the department the level of flexibility 
necessary to accommodate for the rapidly evolving nature of the 
technology. 

John Hoffman, Director of Communications Technology Ser-
vices, has determined that because the use of any such 
technology is voluntary in nature, there will be no fiscal impact 
on state agencies, institutions of higher education and local 
governments resulting from compliance with such changes to 
the rules. 

However, in the event an agency, institution of higher education 
or local government does deploy videoconferencing technology 
for the purposes of facilitating a meeting subject to the Texas 
Open Meetings Act, John Hoffman has determined that the fis-
cal impact will be the economic cost associated with upgrades 
necessary so that an entity complies with such changes to the 
rules. 

Written comments on the proposed amendments may be sub-
mitted to Chad Lersch, Assistant General Counsel, 300 West 
15th Street, Suite 1300, Austin, Texas 78701 or to chad.ler-
sch@dir.texas.gov. Comments will be accepted for 30 days after 
publication in the Texas Register. 

SUBCHAPTER A. DEFINITIONS 
1 TAC §209.1 
The amendments are proposed pursuant to §2054.052(a), Texas 
Government Code, which authorizes the department to adopt 
rules as necessary to implement its responsibilities under Chap-
ter 2054, Texas Government Code, and §551.127(i), Texas Gov-
ernment Code, which directs the department to adopt rules spec-
ifying the minimum standards for audio and video signals at a 
meeting held by videoconference call. 

No other code, article or statute is affected by this proposal. 

§209.1. Applicable Terms and Technologies for Meetings Held by 
Videoconference. 

The following words and terms, when used in this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise. 

(1) Compressed video--Video data that has been digitized 
and in the process, condensed by the use of one or more of the common 
video compression processes (lossy, lossless, interframe compression, 
etc.). A codec produces compressed video and uncompresses the video 
at the remote end. 

(2) ITU--International Telecommunication Union. 

(3) Meeting--Shall have the same meaning as set forth in 
Chapter 551, Texas Government Code. 

(4) [(3)] Videoconference--A communication conducted 
between two or more persons in which one or more of the participants 
communicate with the other participants through duplex audio and 
video signals transmitted over a telephone network, a data network, or 
the Internet. [Real-time video and audio communications between or 
among multiple sites.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 7, 

2013. 
TRD-201305132 
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Martin H. Zelinsky 
General Counsel 
Department of Information Resources 
Earliest possible date of adoption: December 22, 2013 
For further information, please call: (512) 475-4700 

SUBCHAPTER B. VIDEOCONFERENCES 
HELD BY AGENCIES AND OTHER 
GOVERNMENTAL BODIES, EXCLUDING 
INSTITUTIONS OF HIGHER EDUCATION 
1 TAC §209.11 
The amendments are proposed pursuant to §2054.052(a), Texas 
Government Code, which authorizes the department to adopt 
rules as necessary to implement its responsibilities under Chap-
ter 2054, Texas Government Code, and §551.127(i), Texas Gov-
ernment Code, which directs the department to adopt rules spec-
ifying the minimum standards for audio and video signals at a 
meeting held by videoconference call. 

No other code, article or statute is affected by this proposal. 

§209.11. Other Guidelines [Recommendations]. 

State agencies conducting open or closed meetings by videocon-
ference call shall review and consider any applicable guidelines 
[recommendations] promulgated by the department. Such guidelines 
[recommendations] may be obtained directly from the department or 
may be accessed via the Web at the department's website. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 7, 

2013. 
TRD-201305133 
Martin H. Zelinsky 
General Counsel 
Department of Information Resources 
Earliest possible date of adoption: December 22, 2013 
For further information, please call: (512) 475-4700 

SUBCHAPTER C. VIDEOCONFERENCES 
HELD BY INSTITUTIONS OF HIGHER 
EDUCATION 
1 TAC §209.31 
The amendments are proposed pursuant to §2054.052(a), Texas 
Government Code, which authorizes the department to adopt 
rules as necessary to implement its responsibilities under Chap-
ter 2054, Texas Government Code, and §551.127(i), Texas Gov-
ernment Code, which directs the department to adopt rules spec-
ifying the minimum standards for audio and video signals at a 
meeting held by videoconference call. 

No other code, article or statute is affected by this proposal. 

§209.31. Other Guidelines [Recommendations]. 

Institutions of higher education conducting open or closed meetings 
by videoconference call shall review and consider any applicable 
guidelines [recommendations] promulgated by the department. Such 
guidelines [recommendations] may be obtained directly from the de-
partment or may be accessed via the Web at the department's website. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 7, 

2013. 
TRD-201305134 
Martin H. Zelinsky 
General Counsel 
Department of Information Resources 
Earliest possible date of adoption: December 22, 2013 
For further information, please call: (512) 475-4700 

CHAPTER 212. PURCHASES OF 
COMMODITY ITEMS 
The Texas Department of Information Resources (department) 
proposes the amendment of 1 TAC Chapter 212, §212.10 and 
addition of §§212.30 - 212.33, concerning state agency pur-
chases of commodity items to ensure the rules more accurately 
reflect legislative actions and the practices of the department. 
The amendment and new sections are necessary, in part, as 
the result of passage of House Bill 1994 (83R), effective as 
of September 1, 2013, which amended §2157.068(f) and (g), 
Texas Government Code, and added §2157.068(f-1) and (f-2), 
Texas Government Code, concerning a certification process 
administered by the department, to permit state agencies to 
purchase a commodity item from a local government purchasing 
cooperative if the commodity item is not available for purchase 
under an existing contract developed by the department. 

The department proposes to amend §212.10 to clarify the scope 
of required purchases and to add the new certification process 
as an exception to state agencies' requirement to purchase cer-
tain commodity items from the department. Specifically, the re-
vision to the first sentence clarifies that a state agency must pur-
chase from the department any commodity items that are listed 
under the commodity codes under the department's responsibil-
ity, rather than only those commodity items that the department 
has developed a contract for, unless the state agency satisfies 
an exception listed in the rule. Second, the new language added 
to the end of the provision adds the new certification process in 
which a state agency can obtain a certification from the depart-
ment that the commodity item is not available for purchase under 
an existing contract developed by the department in order to pur-
chase off a local government purchasing cooperative. 

The department proposes to add new Subchapter D, §212.30, 
to provide detail and instruction for a state agency's submission 
of, and the department's issuance or denial of, a certification. 
Specifically, §212.30(a) provides an overview of the process for 
a state agency to submit a request for certification. Section 
212.30(b) provides more detailed instruction regarding the for-
mat and information required for a valid request for certification. 
Section 212.30(c) addresses the department's obligation to is-
sue a certification or denial and the information a certification 
must include. Section 212.30(d) addresses the deadline for the 
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department to respond to a request for certification or have it be 
deemed issued. 

The department proposes to add a new Subchapter D, §212.31, 
to provide detail and instruction for a state agency's submission 
of, and the department's issuance or denial of, an expedited re-
quest for certification. Section 212.31(a) provides an overview 
of the process for a state agency to submit an expedited request 
for certification and addresses the deadline for the department 
to respond. Section 212.31(b) provides more detailed instruction 
regarding the format and information required for an expedited 
request for certification. Section 212.31(c) addresses the dead-
line for the department to respond to an expedited request for 
certification or have it be deemed issued. 

The department proposes to add a new Subchapter D, §212.32, 
to address the §2157.068(f-2), Texas Government Code, re-
quirement that a contract developed by a local government 
purchasing cooperative under Chapter 791, when used by a 
state agency, is subject to all provisions required by applicable 
law to be included in a state agency contract. This requirement 
applies regardless of whether (1) the provision appears on the 
face of the contract; or (2) the contract includes any provision 
to the contrary. 

The department proposes to add a new Subchapter D, §212.33, 
to specify that the department will post (1) the instructions for 
submitting a request for certification and (2) procedures for eval-
uating a written request for certification on the department's web-
site. 

Mary Cheryl Dorwart, Director of the Technology Sourcing Office, 
has determined that during the first five-year period following the 
amendment of §212.10 and addition of §§212.30 - 212.33, there 
will be no fiscal impact on state agencies, institutions of higher 
education and local governments resulting from compliance with 
such changes to the rules. 

Mary Cheryl Dorwart has further determined that for each year 
of the first five years following the amendments to §212.10 and 
addition of §§212.30 - 212.33, there are no anticipated economic 
costs to persons or small businesses resulting from the compli-
ance with such changes to the rules. 

Written comments on the proposed rules may be submitted 
to Megan Smith Demicco, Assistant General Counsel, 300 
West 15th Street, Suite 1300, Austin, Texas 78701 or to 
megan.demicco@dir.texas.gov. Comments will be accepted for 
30 days after publication in the Texas Register. 

SUBCHAPTER B. REQUIRED PURCHASES 
1 TAC §212.10 
The amendment is proposed pursuant to §2054.052(a), Texas 
Government Code, which authorizes the department to adopt 
rules as necessary to implement its responsibilities under Chap-
ter 2054, Texas Government Code. Additionally, §2157.068(f), 
Texas Government Code, authorizes the department to adopt 
rules regulating state agency purchases of commodity items un-
der the section. 

No other code, article or statute is affected by this proposal. 

§212.10. Scope of Requirement. 

Each state agency, excluding institutions of higher education, must pur-
chase any commodity items that are listed under the [contained on the 
list of] commodity codes under the department's responsibility [items] 
in accordance with a contract developed by the department, unless the 

agency first obtains an exemption from this requirement under Sub-
chapter C of this chapter; [or] obtains express prior approval from the 
Legislative Budget Board for the expenditure necessary for the pur-
chase; or, obtains a certification from the department, under Subchapter 
D of this chapter, that the commodity item is not available for purchase 
under an existing contract developed by the department. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 7, 

2013. 
TRD-201305135 
Martin H. Zelinsky 
General Counsel 
Department of Information Resources 
Earliest possible date of adoption: December 22, 2013 
For further information, please call: (512) 475-4700 

SUBCHAPTER D. CERTIFICATION TO 
PURCHASE FROM LOCAL GOVERNMENT 
PURCHASING COOPERATIVES 
1 TAC §§212.30 - 212.33 
The new sections are proposed pursuant to §2054.052(a), Texas 
Government Code, which authorizes the department to adopt 
rules as necessary to implement its responsibilities under Chap-
ter 2054, Texas Government Code. Additionally, §2157.068(f), 
Texas Government Code, authorizes the department to adopt 
rules regulating state agency purchases of commodity items un-
der the section. 

No other code, article or statute is affected by this proposal. 

§212.30. Written Request and Certification Process. 
(a) A state agency may submit a written request to the depart-

ment for a written certification that a commodity item is not available 
for purchase under an existing contract developed by the department, 
so that the state agency may purchase the commodity item through a 
contract developed by a local government purchasing cooperative un-
der Texas Government Code Chapter 791. The state agency shall not 
take any action on the contemplated purchase until the request for cer-
tification is either issued or denied by the department. 

(b) A request for certification must be in writing and include 
          sufficient documentation to support the validity of the request. The

department may request additional information in order to determine 
whether the certification should be issued or denied if the commodity 
item is available for purchase under an existing contract developed by 
the department. 

(c) Upon review of a written request for certification, the de-
partment shall issue, in writing, either a certification or denial. A writ-
ten certification shall include all pertinent terms and conditions of the 
certification, including but not limited to, the specific commodity item, 
expiration date, and quantity, as applicable, and any other conditions 
related to the proposed purchase. A written denial shall include the ba-
sis for the denial. 

(d) If the department has not issued a written denial of the re-
quest for certification within fifteen (15) calendar days following the 
date of its receipt of the request, or the date of receipt of requested 
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additional information, the certification shall be deemed to have been 
issued for the period of time described in the certification request. 

§212.31. Expedited Requests. 
(a) In the event a state agency experiences an unforeseeable 

circumstance that requires immediate attention but is not considered 
an Emergency Procurement as defined in 34 TAC §20.32(21), the state 
agency may submit an expedited request for certification. The depart-
ment shall issue a written certification or denial within a maximum of 
three (3) business days of receipt of the expedited request for certifica-
tion. 

(b) The expedited request for certification must include a state-
ment from the head of the requesting state agency, or his/her designee, 
describing the circumstances and justification for expedited review by 
the department. 

(c) If the department has not issued a written denial of the ex-
pedited request for certification within three (3) business days follow-
ing the date of its receipt of the request, or the date of receipt of re-
quested additional information, the expedited request for certification 
shall be deemed to have been issued for the period of time described in 
the expedited exemption request. 

§212.32. Required State Agency Contract Provisions Apply. 
When used by a state agency, a contract developed by a local govern-
ment purchasing cooperative under Texas Government Code Chapter 
791 is subject to all provisions required by applicable law to be in-
cluded in a state agency contract without regard to whether: 

(1) the provision appears on the face of the contract; or 

(2) the contract includes any provision to the contrary. 

§212.33. Instructions for Requests. 
The department shall make available on the department's website the: 

(1) instructions for state agency submission of a written re-
quest for certification; and 

(2) procedures for evaluating a state agency's written re-
quest for certification. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 7, 

2013. 
TRD-201305136 
Martin H. Zelinsky 
General Counsel 
Department of Information Resources 
Earliest possible date of adoption: December 22, 2013 
For further information, please call: (512) 475-4700 

TITLE 4. AGRICULTURE 

PART 1. TEXAS DEPARTMENT OF 
AGRICULTURE 

CHAPTER 7. PESTICIDES 
The Texas Department of Agriculture (department) proposes 
amendments to Chapter 7, Subchapter C, §7.22 and §7.25, 
concerning licensing of pesticide applicators; and Subchapter 

H, Division 2, §7.125 and §7.126, concerning examinations and 
license expiration and renewal for structural pest control applica-
tors. The amendments are proposed to meet the requirements 
of amendments to the Texas Occupations Code, Chapter 55, 
made by Senate Bill 162, 83rd Regular Session, 2013 (SB 162). 
The amendments add provisions to expedite the applications 
for licensing of military spouses and provide for the issuance 
of a license to a qualified military spouse who holds a license 
issued by another jurisdiction that has substantially equivalent 
licensing requirements; and provide that credit for relevant mili-
tary experience, training and education shall be given to military 
service members and military veterans so long as they meet 
all other licensing requirements. In addition, the amendments 
to §7.22 are proposed to consolidate the general standards 
examination and the laws and safety examination into one exam 
for commercial and non-commercial pesticide applicators. The 
proposed changes to §7.22 also allow fees to be charged for 
any retakes of examinations that may be necessary in order to 
recover the cost of examination administration. 

David Kostroun, Chief Administrator, Agriculture and Consumer 
Protection, has determined for the first five years the amended 
sections are in effect, there will be no fiscal implications for state 
government as a result of administering or enforcing the pro-
posed amendments. 

Mr. Kostroun has also determined that for each year of the first 
five years the proposed amendments are in effect, the public 
benefit anticipated as a result of administering the proposed 
amendments will be that the examination process for pesticide 
applicators and processing of applications for licensing and 
examinations for military veterans and their spouses will be 
more efficient, as intended by the passage of SB 162. There 
are no anticipated additional costs to micro-businesses, small 
businesses or individuals required to comply with the proposed 
amendments. 

Comments on the proposal may be submitted to David Kostroun, 
Chief Administrator, Agriculture and Consumer Protection, 
Texas Department of Agriculture, P.O. Box 12847, Austin, Texas 
78711. Comments must be received no later than 30 days from 
the date of publication of the proposal in the Texas Register. 

SUBCHAPTER C. LICENSING 
4 TAC §7.22, §7.25 
The amendments to §7.22 and §7.25 are proposed pursuant to 
the Texas Occupations Code, §55.005, as added by SB 162, 
which requires the expedition of licensing for military spouses 
and the issuance of a license to a qualified military spouse who 
holds a license issued by another jurisdiction that has substan-
tially equivalent licensing requirements; and §55.007, as added 
by SB 162, which requires the department to adopt rules to credit 
verified military service, training, or education toward its licens-
ing requirements for military service members and military vet-
erans. 

The Code affected by the proposal is the Occupations Code, 
Chapter 55. 

§7.22. Licensing of Applicators. 

(a) - (c) (No change.) 

(d) Commercial and noncommercial applicators must meet the 
following requirements: 

(1) Anyone who makes a passing score on the general 
standards pesticide applicator examination, including [the] laws and 
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regulations [examination], and on one or more category tests will be 
eligible to be certified in those categories or subcategories for which 
a passing score was received and shall be licensed as soon as all 
other licensing requirements are met. [Applicators may certify in the 
subcategory listed in §7.21(a)(6)(B) of this title (relating to Applicator 
Certification) by passing a test pertaining to that subcategory and 
related laws and regulations and fulfilling other licensing require-
ments; however, applicators who license in this manner may not add 
other categories without successfully completing the general pesticide 
applicator examination and the laws and regulations examination.] 

(2) A fee of $24 shall be required for testing each appli-
cant in each license use category and subcategory, and must be paid 
at the time the initial test or tests are given. Employees of political 
subdivisions of the State of Texas or of a federal agency operating in 
Texas who utilize the license solely in the course of their employment 
are exempt from fees for initial examinations [examination fees]. Fees 
for retakes of any pesticide certification category examination or sub-
category examination may be charged to recover costs of examination 
administration. 

(3) (No change.) 

(e) (No change.) 

(f) Private applicators must meet the following requirements: 

(1) - (3) (No change.) 

(4) Military service members and military veterans, as de-
fined in Texas Occupations Code, Chapter 55, will be credited with 
experience equivalent to the training required by §7.21(b)(4)(A) - (F) 
of this title (relating to Applicator Certification). 

§7.25. Expiration and Renewal of Licenses. 

(a) - (d) (No change.) 

(e) Military service members or military veterans as defined in 
Texas Occupations Code, Chapter 55, will be credited with experience 
when equivalent to the pre-license requirements of §7.21(b)(4)(A) - (F) 
of this title (relating to Applicator Certification). 

(f) License applications of military spouses, as defined in 
Texas Occupations Code, Chapter 55, shall be processed on an expe-
dited basis. 

(g) If a qualified military spouse applicant holds a current li-
cense issued by another jurisdiction and licensing requirements of that 
jurisdiction are substantially equivalent to the licensing requirements 
of the department, the department shall issue the applicant a license. 
For purposes of this subsection, substantially equivalent means: 

(1) the requirements of the other jurisdiction require writ-
ten, proctored examinations for initial certification for the same type of 
pesticide applicator license being requested; 

(2) the other jurisdiction has a state pesticide plan approved 
by the U.S. Environmental Protection Agency; and 

(3) the department has a current reciprocal agreement with 
the issuing jurisdiction for pesticide licensing. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 6, 

2013. 
TRD-201305119 

Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: December 22, 2013 
For further information, please call: (512) 463-4075 

SUBCHAPTER H. STRUCTURAL PEST 
CONTROL SERVICE 
DIVISION 2. LICENSES 
4 TAC §7.125, §7.126 
The amendments to §7.125 and §7.126 are proposed pursuant 
to the Texas Occupations Code, §55.005, as added by SB 162, 
which requires the expedition of licensing for military spouses 
and the issuance of a license to a qualified military spouse who 
holds a license issued by another jurisdiction that has substan-
tially equivalent licensing requirements; and §55.007, as added 
by SB 162, which requires the department to adopt rules to credit 
verified military service, training, or education toward its licens-
ing requirements for military service members and military vet-
erans. 

The Code affected by the proposal is the Occupations Code, 
Chapter 55. 

§7.125. Examinations. 
(a) - (d) (No change.) 

(e) Military service members or military veterans, as defined 
in Texas Occupations Code, Chapter 55, will be credited with experi-
ence equivalent to subsections (b) and (c) of this section. 

(f) License applications of military spouses, as defined in 
Texas Occupations Code, Chapter 55, shall be processed on an expe-
dited basis. 

(g) If a qualified military spouse applicant has held a license 
issued by another jurisdiction for twelve (12) months out of the past 
twenty-four (24) months, the department shall allow the applicant to 
forego registering as an apprentice and the subsequent training require-
ment as well as the technician level of license, and take certified appli-
cator exams. For purposes of this subsection, proof of having held a 
license issued by another jurisdiction must be in the form of a letter 
from the appropriate licensing entity stating the type of license held 
and how long the applicant has held the license. 

§7.126. License Expiration and Renewal. 
(a) - (b) (No change.) 

(c) Licenses must be renewed by submitting a renewal appli-
cation to the department, paying the required fee, and meeting any addi-
tional requirements of the department under §7.123 of this title (relating 
to Insurance Requirement) and subsection (g) of this section, 30 days 
prior to the license expiration date. Military spouses, as defined in 
Texas Occupations Code, Chapter 55, may request on their application 
form for license renewal to be expedited, as long as they meet all other 
licensing requirements. Submitting a renewal application after the li-
cense expiration date makes the license renewal application subject to 
late fees. A renewal application is not considered to be submitted un-
less it is entirely completed and correct, submitted with the correct fees, 
and satisfying any additional requirements determined by department 
rules. Applicants who apply for a renewal license more than 60 days 
after the license expiration date will be required to be reexamined to 
obtain a license. 
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(d) - (h) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 6, 

2013. 
TRD-201305120 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: December 22, 2013 
For further information, please call: (512) 463-4075 

TITLE 13. CULTURAL RESOURCES 

PART 2. TEXAS HISTORICAL 
COMMISSION 

CHAPTER 12. TEXAS HISTORIC 
COURTHOUSE PRESERVATION PROGRAM 
13 TAC §§12.3, 12.5, 12.7, 12.9 
The Texas Historical Commission ("commission") proposes 
amendments to §§12.3, 12.5, 12.7 and 12.9 related to the Texas 
Historic Courthouse Preservation Program. The amendments 
are needed to address changes in the Texas Government Code 
which occurred as a result of House Bill 3674 in the 83rd Leg-
islative Session. The commission proposes to insert references 
to the municipalities as a potential grant applicant and recipient 
of state grant funds. 

The commission is specifically empowered to adopt reasonable 
rules concerning the Texas Historic Courthouse Preservation 
Program for the purpose of distributing funds provided by the 
State Legislature. Implementation of this grant and loan pro-
gram is the objective of this chapter. 

Mark Wolfe, Executive Director, has determined for the first five-
year period the amended rules are in effect there will be no fiscal 
implications for state or local government as a result of enforcing 
or administering these rules. 

Mr. Wolfe has also determined for each year of the first five-
year period the amendment of the rules are in effect the public 
benefit anticipated as a result of administering the rules will be 
the preservation of additional historic county courthouses. 

Mr. Wolfe has also determined there will be no impact on small 
or micro-businesses or individuals as a result of implementing 
these rules. 

Comments on the proposal may be submitted to Mark Wolfe, Ex-
ecutive Director, Texas Historical Commission, P.O. Box 12276, 
Austin, Texas 78711-2276. Comments will be accepted for 30 
days after publication in the Texas Register. 

These amendments are proposed under the authority of Texas 
Government Code §442.005(q), which provides the commission 
with the authority to promulgate rules and conditions to reason-
ably effect the purposes of those chapters. 

No other statutes, articles, or codes are affected by these pro-
posed amendments. 

§12.3. Scope. 
The intent of these rules is to provide a system by which the commis-
sion may grant or loan money to a county or municipality that owns 
a historic courthouse, for the purpose of preserving or restoring the 
courthouse, if the county's application meets the standards of the Texas 
Historic Courthouse Preservation Program. Restrictions on who can 
obtain funds and how the funds are [is] used are within the legal au-
thority of the commission, and can be defined through the rule-making 
authority of the commission. 

§12.5. Definitions. 
When used in this chapter, the following words or terms have the fol-
lowing meanings unless the context indicates otherwise. 

(1) Texas Historic Courthouse Preservation Program. 
Means the grant or loan program created by Texas Government Code 
§§442.0081-83. 

(2) The Courthouse Fund Account. Means a separate 
account in the general revenue fund. The account consists of transfers 
made to the account, payment on loans made under the historic 
courthouse preservation program, grants and donations received for 
the purposes of the historic courthouse preservation program, and 
income earned on investments of money in the account. 

(3) Texas Courthouse Preservation Program Advisory 
Committee. Means a committee that serves the commission in matters 
concerning the courthouse program. 

(4) Historic courthouse. Means a county courthouse or 
building that previously served as a county courthouse that is at least 
50 years old prior to the date of application, with the initial date of 
service defined as the date of the first official commissioners court 
meeting in the building; 

(5) Historic courthouse project. Means an undertaking to 
preserve or restore a historic courthouse. 

(6) Historic courthouse structure. Means a courthouse 
structure that is one or more of the following: 

(A) a structure that currently or previously served as the 
official county courthouse of the county in which it is located; and 
[county courthouse] that is at least 50 years old prior to the date of 
application, with the initial date of service defined as the date of the 
first official commissioners court meeting in the building;[.] 

(B) listed on the National Register of Historic Places; 

(C) designated a Recorded Texas Historic Landmark; 

(D) designated a State Antiquities [Archeological] 
Landmark; 

(E) determined by the commission to qualify as an eli-
gible property under the designations noted above; 

(F) certified by the commission to other state agencies 
as worthy of preservation; or, 

(G) designated by an ordinance of a municipality with 
a population of more than 1.5 million as historic. 

(7) Master preservation plan or master plan. Means a com-
prehensive planning document that includes the historical background 
of a courthouse, as well as a detailed analysis of its architectural in-
tegrity, current condition, and future needs for preservation. The com-
mission shall promulgate specific guidelines for developing the docu-
ment. 
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(8) Restoration. Means the act or process of accurately de-
picting the form, features, and character of a property as it appeared at a 
particular period of time by means of the removal of features from other 
periods in its history and reconstruction of missing features from the re-
stored period. (As defined by the Secretary of the Interior's Standards 
for the Treatment of Historic Properties (1995 edition, or as revised)). 

(9) Reconstruction. Means the act or process of depicting, 
by means of new construction, the form, features, and detailing of a 
non-surviving site, landscape, building, structure, or object for the pur-
pose of replicating its appearance at a specific period of time and in its 
historic location. (As defined by the Secretary of the Interior's Stan-
dards for the Treatment of Historic Properties (1995 edition, or as re-
vised)). 

(10) Preservation. Means the act or process of applying 
measures necessary to sustain the existing form, integrity, and materials 
of a historic property. (As defined by the Secretary of the Interior's 
Standards for the Treatment of Historic Properties (1995 edition, or as 
revised)). 

(11) Rehabilitation. Means the act or process of making 
possible a compatible use for a property through repair, alterations, and 
additions while preserving those portions or features which convey its 
historical, cultural, or architectural values. (As defined by the Secre-
tary of the Interior's Standards for the Treatment of Historic Properties 
(1995 edition, or as revised)). 

(12) Match requirement. Means the percentage of the total 
project cost that must be provided by a county or municipality. 

(13) Current cash match. Means monies to be paid by a 
county or municipality as part of the preservation project described in 
a current request for grant or loan funding. 

[(14) Current in-kind match. Materials and labor to be do-
nated as part of the preservation project described in a current request 
for grant or loan funding.] 

(14) [(15)] Planning match. Means county or municipal 
monies spent on an approved master preservation plan or approved con-
struction plans and specifications. 

§12.7. Grant or Loan Program. 

(a) Property Eligibility. In order to be eligible for grants or 
loans under the courthouse program, a [county's] historic courthouse 
owned by either a county or municipality must be determined a historic 
courthouse structure as defined in §12.5 of this chapter. 

(b) Master plan requirement. In order to be eligible for fund-
ing, a county or municipality must have completed a current master 
preservation plan approved by the commission. The Commission may 
require an outdated master plan be updated prior to the date of appli-
cation or a before a grant or loan is approved. 

(c) Types of Assistance. The commission may provide finan-
cial assistance in the form of grants or loans. Grant or loan recipients 
shall be required to follow the terms and conditions of the Texas His-
toric Courthouse Preservation Program and other terms and conditions 
imposed by the commission at the time of the grant award or loan. 

(d) Match for grant or loan assistance. Applicants eligible to 
receive grant or loan assistance must provide a minimum of 15% of 
the total project cost or other match requirements as determined by the 
commission. Credit toward match may be given for county's or mu-
nicipality's prior planning costs, such as those involved with preparing 
an approved master plan or approved construction plans and specifi-
cations for the project. Not less than one half of the match must be 
derived from current cash match and/or planning match. 

(e) Allowable use of grant or loan monies. 

(1) A county or municipality that receives money under the 
courthouse program must use the money only for preservation, recon-
struction, rehabilitation, restoration or other expenses that the commis-
sion determines eligible. 

(2) All work must comply with the Secretary of the Inte-
rior's Standards for the Treatment of Historic Properties (1995 edition, 
or as revised). 

(3) Individual grants or loans may not exceed $6 (six) mil-
lion and the cumulative total may not exceed $6 million to any one 
county or municipality. 

(4) The commission may grant a different amount than re-
quested in a courthouse grant application. 

(f) Administration. The courthouse program shall be adminis-
tered by the commission. 

(g) Advisory Committee. 

(1) The Commission may appoint Advisory Committees or 
other working groups to advise the commission on matters related to the 
Texas Historic Courthouse Preservation Program including courthouse 
maintenance. 

(2) The Commission should [may] consider the following 
when selecting members of an advisory committee or working group: 

(A) geographic diversity; 

(B) population; 

(C) area of expertise; and/or 

(D) representation of the public interest. 

(h) Procedures. The commission shall adopt procedures, and 
revise them as necessary, to implement the Texas Historic Courthouse 
Preservation Program. 

(i) Compliance with current program grant manual and all 
other rules, statutes, policies, procedures and directives is mandatory 
for all historic courthouse projects unless written exception is provided 
by the Texas Historical Commission due to unforeseen circumstances 
beyond the control of grantee or grantor. 

(j) Grants for Construction Plans and Specifications: 

(1) The Commission may make grants [to counties] for the 
purpose of completing construction plans and specifications for court-
house construction projects. 

(2) A county or municipality receiving a grant for complet-
ing plans and specifications must apply for a construction grant from 
this program at the next grant program funding opportunity following 
THC acceptance of the complete plans and specifications. In the subse-
quent grant application, the [The] county or municipality must provide 
at least an equal level of commitment to program components as pro-
vided in their previous funding applications. If a construction grant is 
awarded, the county or municipality must go forward with construc-
tion of the courthouse project so funded. If a grant is not awarded, the 
county or municipality must continue to apply for construction grants 
and make a good-faith effort to receive the grant when subsequent op-
portunities arise. 

(3) A county or municipality that does not apply for a con-
struction grant in accordance with this section at each grant funding 
opportunity during the following six years or does not complete the 
courthouse project by other means within these six years following the 
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THC acceptance of the plans and specifications will be required to re-
pay the grant for plans and specifications to the Commission unless the 
Commission votes to allow additional time to accomplish the construc-
tion project. 

(4) A county or municipality that continues to apply for 
construction grants and makes a good-faith effort to receive the award 
and does not receive a grant or is able to complete the construction 
project by other good faith efforts will not be required to repay the 
grant. 

§12.9 Application Requirements and Considerations 

(a) A county or municipality that owns a historic courthouse 
may apply to the commission for a grant or loan for a historic court-
house project. The application must include: 

(1) the address of the courthouse; 

(2) a statement of the historic designations that the court-
house has or is likely to receive; 

(3) a statement of the amount of money [and in-kind con-
tributions] that the county or municipality commits to contribute to the 
project; 

(4) a statement of previous county or municipal monies 
spent on planning which the county or municipality may be allowed 
as credit toward their match; 

(5) a statement of whether the courthouse is currently func-
tioning as a courthouse or other public facility; 

(6) copies of any plans, including the required master 
preservation plan or construction plans and specifications, that the 
county or municipality may have for the project unless the commission 
already has these plans on file; 

(7) copies of existing deed covenants, restrictions or ease-
ments held by the commission or other preservation organizations; 

(8) statements of support from local officials and commu-
nity leaders; and 

(9) the current cost estimate of the proposed project; and 

(10) any other information that the commission may re-
quire. 

(b) The Texas Historic Courthouse Preservation Program 
will be a competitive process, with applications evaluated and grants 
awarded based on the factors provided in this section, including the 
amount of program money for grants. 

(1) Funding requests may be reduced by the commission to 
reflect ineligible project costs or smaller scopes or phases of work such 
as planning for the construction work. 

(2) The commission may adjust the amount of a previously 
awarded grant up and/or down based on the changing conditions of the 
property and the program. 

(c) In considering whether to grant an application, the com-
mission will assign weights to and consider each of the following fac-
tors: 

(1) the status of the building as a functioning courthouse; 

(2) the age of the courthouse; 

(3) the degree of endangerment; 

(4) the courthouse is subject to a current conservation ease-
ment or covenant held by the commission; 

(5) the proposal is in conformance with the approved mas-
ter plan and addresses the work in proper sequence; 

(6) the county or municipality agrees to place/extend a 
preservation easement/covenant and/or deed restriction as part of the 
grant process; 

(7) the importance of the building within the context of an 
architectural style; 

(8) the proposal addresses and remedies former inappropri-
ate changes; 

(9) the historic significance of the courthouse, as defined by 
36 CFR §101(a)(2) (A) and (E), and NPS Bulletin 15, "How to Apply 
the National Register Criteria for Evaluation." 

(10) the degree of surviving integrity of original design and 
materials; 

(11) if a county or municipality submits completed and 
Commission-approved construction plans and specifications for pro-
posed work at the time of the application, provided the plans and 
specifications comply with the previously approved master plan; 

(12) the use of the building as a courthouse after the 
project; 

(13) the county's or municipality's provision of a match 
greater than 15% of the grant request; 

(14) the proposal results in a fully restored county court-
house; 

(15) the status of the courthouse in terms of state and local 
historical designations that are in place; 

(16) the county or municipal government's provision of 
preservation incentives and support of the county historical commis-
sion and other county-wide preservation efforts; 

(17) the location of the county in a region with few awarded 
courthouse grant applications; 

(18) the existence of a plan for physically protecting county 
records during the restoration and afterwards, as well as an assess-
ment of current and future space needs and public accessibility for such 
records, if county-owned; 

(19) the existence of a strong history of compliance with 
the state courthouse law (Texas Government Code, §§442.0081 -
442.0083 and the Antiquities Code of Texas, Texas Natural Resources 
Code Chapter 191) [§442.008]; 

(20) the effort to protect and enhance surrounding historic 
resources; and 

(21) the evidence of community support and county or mu-
nicipality commitment to protection. 

(d) Other Considerations. 

(1) The factors noted in subsection (c) of this section, and 
any additional ones determined necessary by the commission, will be 
published prior to each individual grant round as part of the formal 
procedures for the round. 

(2) The commission may distribute a portion of the funds 
available for each grant period to be used for specific purposes and/or 
granted through different criteria than other funds. Such specific pur-
poses may include, but are not limited to, the following: 

(A) Emergency repairs necessary to prevent damage to 
or deterioration of the courthouse; or 
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♦ ♦ ♦ 

(B) Compliance with the Americans with Disabilities 
Act or other state or federally mandated repairs or modifications. 

(3) Any such distribution to a specific purpose or change 
in criteria must be decided by a vote of the commission and advertised 
to the potential grantees prior to the date for the submission of appli-
cations. 

(e) As a condition for a county or municipality to receive 
money under the courthouse fund, the commission may require 
creation of a conservation easement on the property, and may require 
creation of other appropriate covenants in favor of the state. The 
highest preference will be given to counties agreeing to the above 
referenced easements or covenants at the time of application. 

(f) The commission shall provide oversight of historic court-
house projects. 

(1) The commission may make periodic inspections of the 
projects during construction and/or upon and following completion to 
ensure compliance with program rules and procedures. 

(2) The commission may require periodic reports to ensure 
compliance with program rules and procedures and as a prerequisite to 
disbursement of grant or loan funds. 

(3) The commission may adopt additional procedures to 
ensure program compliance. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 8, 

2013. 
TRD-201305151 
Mark Wolfe 
Executive Director 
Texas Historical Commission 

        Earliest possible date of adoption: December 22, 2013
For further information, please call: (512) 463-8222 

TITLE 19. EDUCATION 

PART 2. TEXAS EDUCATION AGENCY 

CHAPTER 61. SCHOOL DISTRICTS 
SUBCHAPTER BB. COMMISSIONER'S 
RULES ON REPORTING REQUIREMENTS 
19 TAC §61.1021, §61.1022 
The Texas Education Agency proposes amendments to 
§61.1021 and §61.1022, concerning reporting requirements. 
The sections address school report cards and the Academic 
Excellence Indicator System (AEIS) report. The proposed 
amendments would update provisions related to school report 
cards and the AEIS report. 

In 1994, 19 TAC §61.1021, School Report Cards, and §61.1022, 
Academic Excellence Indicator System Report, were adopted to 
increase awareness and knowledge of the resources and per-
formance of public schools through the distribution of the school 
report card and to enhance parental involvement in campus im-
provement activities. 

The proposed amendment to 19 TAC §61.1021 would update 
a Texas Education Code (TEC) reference from §39.052 to 
§39.305. Additionally, language would be added to specifically 
allow for the use of electronic mail to meet the requirements 
related to distributing the school report card. 

The proposed amendment to 19 TAC §61.1022 would change 
all references to the AEIS report to the "Texas Academic Perfor-
mance Report" since House Bill 3, 81st Texas Legislature, Reg-
ular Session, 2009, removed the term AEIS from the TEC. The 
proposed amendment would also update a reference to the TEC 
from §39.053 to §39.306. In addition, language would be added 
to specify that the required hearing for public discussion could 
take place during a regularly scheduled or special meeting of 
the local board of trustees and that the report must be posted on 
the school district website. 

The proposed amendments would have no new procedural or re-
porting implications beyond those already in place. School dis-
tricts must publicize hearings for public discussion of the Texas 
Academic Performance Report and requirements related to the 
publication and distribution of that report and the school report 
card. 

The proposed amendments would have no locally maintained 
paperwork requirements. 

Criss Cloudt, associate commissioner for assessment and ac-
countability, has determined that for the first five-year period the 
amendments are in effect there will be no additional costs for 
state or local government as a result of enforcing or administer-
ing the amendments. 

Dr. Cloudt has determined that for each year of the first five years 
the amendments are in effect the public benefit anticipated as a 
result of enforcing the amendments will be to continue to inform 
the public of the Texas Academic Performance Report and the 
school report card by including these rules in the Texas Adminis-
trative Code. There is no anticipated economic cost to persons 
who are required to comply with the proposed amendments. 

There is no direct adverse economic impact for small businesses 
and microbusinesses; therefore, no regulatory flexibility anal-
ysis, specified in Texas Government Code, §2006.002, is re-
quired. 

The public comment period on the proposal begins November 
22, 2013, and ends December 23, 2013. Comments on the 
proposal may be submitted to Cristina De La Fuente-Valadez, 
Rulemaking, Texas Education Agency, 1701 North Congress Av-
enue, Austin, Texas 78701, (512) 475-1497. Comments may 
also be submitted electronically to rules@tea.state.tx.us or faxed 
to (512) 463-5337. A request for a public hearing on the pro-
posal submitted under the Administrative Procedure Act must 
be received by the commissioner of education not more than 14 
calendar days after notice of the proposal has been published in 
the Texas Register on November 22, 2013. 

The amendments are proposed under the Texas Education Code 
(TEC), §39.305, which authorizes the commissioner to adopt 
rules requiring dissemination of campus report cards annually 
to the parent or person standing in parental relation to each stu-
dent at the campus; and the TEC, §39.306, which authorizes the 
commissioner to adopt rules concerning dissemination of the an-
nual school district and campus performance report. 

The amendments implement the TEC, §39.305 and §39.306. 

§61.1021. School Report Cards. 
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♦ ♦ ♦ 

(a) The campus report card disseminated by the Texas Ed-
ucation Agency (TEA) under the Texas Education Code, §39.305 
[§39.052], shall be termed the "school" report card (SRC). 

(b) The intent of the SRC is to inform each student's parents or 
guardians about the school's performance and characteristics. Where 
possible, the SRC will present the school information in relation to the 
district, the state, and a comparable group of schools. The SRC will 
present the student, staff, financial, and performance information re-
quired by statute, as well as any explanations and additional informa-
tion deemed appropriate to the intent of the report. 

(c) The SRC must be disseminated within six weeks after it is 
received from TEA. 

(d) The campus administration may provide the SRC in the 
same manner it would normally transmit official communications to 
parents and guardians, such as: including the SRC in a weekly folder 
sent home with each student, mailing it to the student's residence, pro-
viding it at a teacher-parent conference, [or] enclosing it with the stu-
dent report card, or sending it via electronic mail. 

(e) The school may not alter the report provided by TEA; how-
ever, it may concurrently provide additional information to the parents 
or guardians that supplements or explains information in the SRC. 

§61.1022. Texas Academic Performance [Academic Excellence Indi-
cator System] Report. 

(a) The performance report provided by the Texas Education 
Agency (TEA) under the Texas Education Code, §39.306 [§39.053], 
shall be termed the Texas Academic Performance Report [Academic 
Excellence Indicator System (AEIS) report]. 

(b) The intent of the Texas Academic Performance Report 
[AEIS report] is to inform the public about the educational perfor-
mance of the district and of each campus in the district in relation to 
the district, the state, and a comparable group of schools. The Texas 
Academic Performance Report [AEIS report] will present the campus 
performance information as well as student, staff, and financial infor-
mation required by statute. It will also include any explanations and 
additional information deemed appropriate to the intent of the report. 

(c) The hearing for public discussion of the Texas Academic 
Performance Report [AEIS report] must be held within 90 days after 
the report is received from TEA. This hearing may take place during a 
regularly scheduled or special meeting of the local board of trustees. 

(d) The Texas Academic Performance Report [AEIS report] 
must be published within two weeks after the public hearing. It must 
be published in the same format as it was received from TEA. 

(e) The district may not alter the report provided by TEA; how-
ever, it may concurrently provide additional information to the public 
that supplements or explains information in the Texas Academic Per-
formance Report [AEIS report]. 

(f) The local board of trustees shall disseminate the report by 
posting it on the school district website and in public places, such as 
each school office, local businesses, and public libraries. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 8, 

2013. 
TRD-201305152 

Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: December 22, 2013 
For further information, please call: (512) 475-1497 

CHAPTER 101. ASSESSMENT 
SUBCHAPTER AA. COMMISSIONER'S 
RULES CONCERNING THE PARTICIPATION OF 
ENGLISH LANGUAGE LEARNERS IN STATE 
ASSESSMENTS 
The Texas Education Agency proposes amendments to 
§101.1001 and §101.1007 and the repeal of §101.1025, con-
cerning assessment. The sections address the participation of 
English language learners (ELLs) in state assessments. The 
proposed amendments and repeal would reflect changes made 
to the state assessment program by House Bill (HB) 5, 83rd 
Texas Legislature, Regular Session, 2013. 

HB 5, 83rd Texas Legislature, Regular Session, 2013, made 
changes to the state's assessment graduation requirements. 
The proposed amendments to 19 TAC Chapter 101, Subchapter 
AA, Divisions 1 and 2, would align rules relating to ELLs with the 
recent statutory changes. Specifically, the following changes 
would be made. 

Section 101.1001, Scope of Rules, would be amended to specify 
that, for assessment purposes, a student needs to be enrolled in 
a U.S. school for at least 60 consecutive days in a school year 
to be considered as enrolled during that school year. 

Section 101.1007, Assessment Provisions for Graduation, 
makes allowances for eligible ELLs related to the use of English 
I and II State of Texas Assessments of Academic Readiness 
(STAAR®) end-of-course (EOC) assessment scores in meeting 
high school graduation requirements. The allowances were 
made with the understanding that these students would be 
required to meet the score requirement on the English III EOC 
assessment instrument in order to graduate. With the repeal of 
the English III EOC assessment as a graduation requirement 
by HB 5, 83rd Texas Legislature, Regular Session, 2013, these 
students would no longer have any English language arts 
assessment graduation requirements. 

Section 101.1007 would be amended to stipulate that only an 
ELL student enrolled in an English I or an English for Speakers 
of Other Languages I course who meets specific eligibility criteria 
related to time in U.S. schools and level of English language 
proficiency is not required to use the applicable English I EOC 
assessment score to meet the state's assessment graduation 
requirements. The proposed amendment would require eligible 
ELLs to meet the English language arts assessment graduation 
requirements using only the English II EOC assessment. 

The agency acknowledges the unique circumstances of a spe-
cific subset of ELLs whose engagement with high school English 
II course material, due to their limited time in the U.S., depends 
on instructional scaffolding and linguistic accommodations and 
adaptations that cannot be provided during standardized English 
II EOC test administrations. These students will still not be per-
mitted exemptions from the English I test, as participation in this 
assessment gives them experience and provides information to 
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educators that can be used to guide their instruction and ulti-
mately prepare them for the English II EOC assessment. How-
ever, the proposed amendment would continue to prevent eligi-
ble ELLs from retaking English I tests repeatedly. While appro-
priately scaffolded and linguistically accommodated instruction 
may allow this group to meet course requirements, passing the 
standardized English I EOC may not be a reasonable expecta-
tion given their early stage of English language acquisition. For 
this unique group of students, the proposed amendment would 
enable determinations about readiness to graduate from Texas 
high schools to be based, with regard to English language arts, 
on the level of English acquisition and associated language arts 
knowledge and skills the students demonstrate on the culminat-
ing English II assessment. 

Section 101.1007 would also be amended to align with recent 
legislation by removing the cumulative score and 15% course 
grade provisions. 

Section 101.1025, English Language Learners in Grade 10, 
which addresses limited English proficient exemptions for cer-
tain ELLS, would be repealed since the exemptions would no 
longer be applicable. 

The proposed revisions to 19 TAC Chapter 101, Subchapter AA, 
Divisions 1 and 2, would be consistent with previous agency 
requirements, which did not provide for exempting ELLs from 
STAAR® tests, and would ensure that academic performance 
data are available to evaluate the achievement, progress, and 
needs of all ELL students. Section 101.1005(h), which is not 
proposed for amendment, specifies that separate policies for in-
cluding the academic performance of ELLs in state and federal 
accountability measures will take into account the unique sec-
ond language acquisition developmental needs of this student 
population. 

The proposed amendments and repeal would have no proce-
dural and reporting implications beyond those that apply to all 
Texas students with respect to implementation of the state's as-
sessment program. 

The proposed amendments and repeal have little to no effect 
on the paperwork required and maintained by the language pro-
ficiency assessment committee and/or admission, review, and 
dismissal committee in making assessment and accommodation 
decisions for ELLs. 

Criss Cloudt, associate commissioner for assessment and ac-
countability, has determined that for the first five-year period the 
amendments and repeal are in effect there will be no additional 
costs for state or local government as a result of enforcing or ad-
ministering the amendments and repeal. 

Dr. Cloudt has determined that for each year of the first five 
years the amendments and repeal are in effect the public benefit 
anticipated as a result of enforcing the amendments and repeal 
will be to update the ELL assessment provisions to guide school 
districts in the administration of the state assessment program, 
as required by the Texas Education Code, Chapter 39. There 
is no anticipated economic cost to persons who are required to 
comply with the proposed amendments and repeal. 

There is no direct adverse economic impact for small businesses 
and microbusinesses; therefore, no regulatory flexibility anal-
ysis, specified in Texas Government Code, §2006.002, is re-
quired. 

The public comment period on the proposal begins November 
22, 2013, and ends December 23, 2013. Comments on the 

proposal may be submitted to Cristina De La Fuente-Valadez, 
Rulemaking, Texas Education Agency, 1701 North Congress Av-
enue, Austin, Texas 78701, (512) 475-1497. Comments may 
also be submitted electronically to rules@tea.state.tx.us or faxed 
to (512) 463-5337. A request for a public hearing on the pro-
posal submitted under the Administrative Procedure Act must 
be received by the commissioner of education not more than 14 
calendar days after notice of the proposal has been published in 
the Texas Register on November 22, 2013. 

DIVISION 1. ASSESSMENTS OF ENGLISH 
LANGUAGE PROFICIENCY AND ACADEMIC 
CONTENT FOR ENGLISH LANGUAGE 
LEARNERS 
19 TAC §101.1001, §101.1007 
The amendments are proposed under Texas Education Code 
(TEC), §39.023, as amended by House Bill (HB) 5, 83rd 
Texas Legislature, Regular Session, 2013, which authorizes 
the agency to adopt end-of-course assessment instruments 
for secondary-level courses identified in the TEC, §39.023(c); 
TEC, §39.025, as amended by HB 5, 83rd Texas Legislature, 
Regular Session, 2013, which authorizes the commissioner 
to adopt rules requiring a student participating in the recom-
mended or advanced high school program to be administered 
each end-of-course assessment instrument listed in the TEC, 
§39.023(c), and requiring a student participating in the minimum 
high school program to be administered an end-of-course 
assessment instrument listed in the TEC, §39.023(c), only for 
a course in which the student is enrolled and for which an 
end-of-course assessment instrument is administered; TEC, 
§39.027(a-2), as added by HB 5, 83rd Texas Legislature, Regu-
lar Session, 2013, which specifies that a student is considered 
enrolled in a school in the United States for that school year if 
enrolled for at least 60 consecutive days during a school year 
for the purpose of determining a number of years under the 
TEC, §39.027(a)(1), (2), or (3); and HB 5, Section 81, 83rd 
Texas Legislature, Regular Session, 2013, which specifies that 
the TEC, §39.027(a-2), applies to a student regardless of the 
date on which the student initially enrolled in a school in the 
United States. 

The amendments implement the TEC, §39.023(c) and 
§39.025(a), as amended by HB 5, 83rd Texas Legislature, 
Regular Session, 2013; TEC, §39.027(a-2), as added by HB 5, 
83rd Texas Legislature, Regular Session, 2013; and HB 5, 83rd 
Texas Legislature, Regular Session, 2013. 

§101.1001. Scope of Rules. 
(a) Except as specified in subsection (b) of this section, the 

provisions of this division shall apply to all students. 

(b) The provisions of §101.1005(b)(1)-(2) of this title (relat-
ing to Assessments of Achievement in Academic Content Areas and 
Courses) and §101.1007 of this title (relating to Assessment Provisions 
for Graduation) shall apply beginning with students first enrolled in 
Grade 9 or below in the 2011-2012 school year. 

(c) For purposes of this subchapter, a student who has been 
enrolled in a U.S. school for at least 60 consecutive days during a school 
year is considered to have been enrolled in a U.S. school for that school 
year. 

§101.1007. Assessment Provisions for Graduation. 
(a) Although an English language learner (ELL) shall not be 

exempt from taking an end-of-course assessment for reasons associ-
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ated with limited English proficiency or inadequate schooling outside 
the United States, special provisions under subsection (b) of this sec-
tion shall apply to an ELL enrolled in an English I [or II] course or an 
English for Speakers of Other Languages (ESOL) I [or II] course if the 
ELL: 

(1) has been enrolled in U.S. schools for three school years 
or less or qualifies as an unschooled asylee or refugee enrolled in U.S. 
schools for five school years or less; and 

(2) the student has not yet demonstrated English lan-
guage proficiency in reading as determined by the assessment under 
§101.1003 of this title (relating to English Language Proficiency 
Assessments). 

(b) Concerning the applicable English I [or English II] assess-
ment in which the student is enrolled, an ELL who meets the eligibility 
criteria in subsection (a) of this section shall not be required to retake 
the assessment each time it is administered if the student passes the 
course but fails to achieve the passing standard on the assessment. [:] 

[(1) use the assessment score as part of the cumulative 
score for graduation;] 

[(2) retake the assessment each time it is administered if the 
student passes the course but fails to achieve the established minimum 
score on the assessment; or] 

[(3) have the score on the assessment count for 15% of the 
student's final grade in the course.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 8, 

2013. 
TRD-201305162 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: December 22, 2013 
For further information, please call: (512) 475-1497 

DIVISION 2. GRADE 10 AND EXIT-LEVEL 
ASSESSMENTS FOR CERTAIN ENGLISH 
LANGUAGE LEARNERS 
19 TAC §101.1025 
(Editor's note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of 
the Texas Education Agency or in the Texas Register office, James Earl 
Rudder Building, 1019 Brazos Street, Austin, Texas.) 

The repeal is proposed under Texas Education Code (TEC), 
§39.025, as amended by House Bill (HB) 5, 83rd Texas Leg-
islature, Regular Session, 2013, which authorizes the commis-
sioner to adopt rules requiring a student participating in the rec-
ommended or advanced high school program to be administered 
each end-of-course assessment instrument listed in the TEC, 
§39.023(c), and requiring a student participating in the minimum 
high school program to be administered an end-of-course as-
sessment instrument listed in the TEC, §39.023(c), only for a 

course in which the student is enrolled and for which an end-of-
course assessment instrument is administered. 

The repeal implements the TEC, §39.025, as amended by HB 5, 
83rd Texas Legislature, Regular Session, 2013. 

§101.1025. English Language Learners in Grade 10. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 8, 

2013. 
TRD-201305163 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: December 22, 2013 
For further information, please call: (512) 475-1497 

SUBCHAPTER BB. COMMISSIONER'S RULES 
CONCERNING GRADE ADVANCEMENT AND 
ACCELERATED INSTRUCTION 
19 TAC §§101.2001, 101.2003, 101.2006, 101.2007, 
101.2009, 101.2017 
The Texas Education Agency proposes amendments to 
§§101.2001, 101.2003, 101.2006, 101.2007, 101.2009, and 
101.2017, concerning assessment. The sections address 
grade advancement and accelerated instruction. The proposed 
amendments would align accelerated instruction requirements 
for students failing a State of Texas Assessments of Academic 
Readiness® end-of-course (EOC) assessment with changes 
made by House Bill (HB) 5, 83rd Texas Legislature, Regular 
Session, 2013. The proposed amendments would also rename 
the Grade Placement Committee (GPC) manual and update 
cross references to repealed State Board of Education (SBOE) 
rules. 

The Texas Education Code (TEC), §39.025(b-1), requires a 
school district to provide each student who fails to perform sat-
isfactorily on an EOC assessment with accelerated instruction 
in the applicable subject area. HB 5, 83rd Texas Legislature, 
Regular Session, 2013, added the TEC, §28.0217, which reit-
erates the accelerated instruction requirement, as well as the 
TEC, §29.081(b-1), which requires that accelerated instruction 
be provided before the next administration of the applicable 
assessment and at no cost to the student. The proposed 
amendment to §101.2006, Accelerated Instruction, would align 
the rule with new TEC, §29.081(b-1), by specifying that acceler-
ated instruction must be provided before the next administration 
of the applicable assessment. In addition, subsection (d) would 
be amended to update the name of the GPC manual to the 
Student Success Initiative (SSI) manual. 

The following changes to Subchapter BB would also be made. 

Section 101.2001, Policy, and §101.2007, Role of Grade Place-
ment Committee, would be amended to update the name of the 
GPC manual to the SSI manual. 

Section 101.2003, Grade Advancement Testing Requirements, 
would be amended to update the name of the GPC manual to 
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the SSI manual and remove a reference to an SBOE rule that 
has been repealed. 

Section 101.2009, Notice to Parents or Guardians, and 
§101.2017, Scoring and Reporting, would be amended to up-
date cross references, including removing references to SBOE 
rules that have been repealed. 

The proposed amendments would have procedural and report-
ing implications. The proposed amendment would establish in 
rule that students failing to perform satisfactorily on an EOC as-
sessment must be provided accelerated instruction before the 
next administration of the applicable assessment. 

The proposed amendments would have no new locally main-
tained paperwork requirements. 

Criss Cloudt, associate commissioner for assessment and ac-
countability, has determined that for the first five-year period the 
amendments are in effect there will be no additional costs for 
state or local government as a result of enforcing or administer-
ing the amendments. 

Dr. Cloudt has determined that for each year of the first five years 
the amendments are in effect the public benefit anticipated as a 
result of enforcing the amendments will be to inform the general 
public of school district accelerated instruction requirements for 
students not achieving satisfactory performance on an EOC as-
sessment. There is no anticipated economic cost to persons who 
are required to comply with the proposed amendments. 

There is no direct adverse economic impact for small businesses 
and microbusinesses; therefore, no regulatory flexibility anal-
ysis, specified in Texas Government Code, §2006.002, is re-
quired. 

The public comment period on the proposal begins November 
22, 2013, and ends December 23, 2013. Comments on the 
proposal may be submitted to Cristina De La Fuente-Valadez, 
Rulemaking, Texas Education Agency, 1701 North Congress Av-
enue, Austin, Texas 78701, (512) 475-1497. Comments may 
also be submitted electronically to rules@tea.state.tx.us or faxed 
to (512) 463-5337. A request for a public hearing on the pro-
posal submitted under the Administrative Procedure Act must 
be received by the commissioner of education not more than 14 
calendar days after notice of the proposal has been published in 
the Texas Register on November 22, 2013. 

The amendments are proposed under Texas Education Code 
(TEC), §28.0217, as added by House Bill (HB) 5, 83rd Texas 
Legislature, Regular Session, 2013, which requires that each 
time a student fails to perform satisfactorily on an assessment in-
strument administered under the TEC, §39.023(c), a school dis-
trict must provide accelerated instruction in the applicable sub-
ject area using funds appropriated for accelerated instruction un-
der the TEC, §28.0211; TEC, §29.081(b-1), as added by HB 5, 
83rd Texas Legislature, Regular Session, 2013, which requires 
schools districts to offer additional accelerated instruction before 
the next scheduled administration of the assessment instrument 
without cost to the student; and TEC, §39.025(b-1), which re-
quires school districts to provide each student who fails to per-
form satisfactorily as determined by the commissioner under the 
TEC, §39.0241(a), on an end-of-course assessment instrument 
with accelerated instruction in the subject assessed by the as-
sessment instrument. 

The amendments implement the TEC, §28.0217 and §29.081(b-
1), as added by HB 5, 83rd Texas Legislature, Regular Session, 
2013; and TEC, §39.025(b-1). 

§101.2001. Policy. 
(a) School districts shall implement grade advancement 

requirements in accordance with this subchapter and the Texas Educa-
tion Agency (TEA) procedures outlined in the official Student Success 
Initiative [Grade Placement Committee (GPC)] manual, published 
annually by the TEA. As specified in §101.2009 of this title (relating 
to Notice to Parents or Guardians), school districts will make public at 
the beginning of the school year grade advancement requirements as 
determined by the school district. 

(b) In addition to local policy relating to grade advancement, 
except in cases where a student is testing above grade level as specified 
in the Texas Education Code (TEC), §28.0211(o), a student in Grade 
5 or Grade 8 shall demonstrate proficiency in reading and mathemat-
ics as required by the TEC, §28.0211(a), in order to advance to the 
next grade. The assessment grade promotion requirements of the TEC, 
§28.0211(a), shall be in effect beginning with the 2012-2013 school 
year. Demonstrated proficiency is defined under this section as meet-
ing the satisfactory passing standard on the appropriate assessment in-
struments specified by §101.2003(a) of this title (relating to Grade Ad-
vancement Testing Requirements) or on a state-approved alternate as-
sessment authorized in §101.2011 of this title (relating to Alternate As-
sessment). The standard in place when a student first takes a Grade 5 
or Grade 8 mathematics or reading assessment is the standard that will 
be maintained for all subsequent retest opportunities for that student. 
A student who does not demonstrate proficiency as described in this 
section may advance to the next grade only if: 

(1) the student has completed the required accelerated in-
struction under §101.2006 of this title (relating to Accelerated Instruc-
tion); 

(2) the student's Grade Placement Committee (GPC), as 
specified in §101.2007 of this title (relating to Role of Grade Place-
ment Committee), determines by unanimous decision, in accordance 
with the standards for promotion established by the local school board, 
that the student is likely to perform at grade level at the end of the 
next year given additional accelerated instruction. In accordance with 
the TEC, §28.021, to determine grade promotion, a school district is 
required to consider the recommendation of the student's teacher, the 
student's grades, the student's assessment scores, and any other neces-
sary academic information; and 

(3) in accordance with the TEC, §28.0211(n), the school 
district will ensure that a student who is promoted by a GPC under 
§101.2007 of this title shall be assigned in each subject in which the 
student failed to perform satisfactorily on an assessment instrument 
specified under the TEC, §28.0211(a), to a teacher who meets all state 
and federal qualifications to teach that subject and grade. 

(c) Students shall be provided accelerated instruction required 
by the TEC, §28.0211 and §39.025(b-1), as specified in §101.2006 of 
this title. 

(d) A student in Grade 5 or Grade 8 may not be denied promo-
tion to the next grade on the basis of failure to perform satisfactorily 
on a reading or mathematics assessment instrument intended for use 
above the student's grade level. 

§101.2003. Grade Advancement Testing Requirements. 
(a) Except in cases where a student is testing above grade level 

as specified in the Texas Education Code (TEC), §28.0211(o), each 
school district and charter school shall test eligible students in accor-
dance with the grade advancement requirements for the grades and sub-
jects specified in the TEC, §28.0211(a). The assessment grade promo-
tion requirements of the TEC, §28.0211(a), shall be in effect beginning 
with the 2012-2013 school year. These requirements apply to the fol-
lowing assessment instruments under the TEC, §39.023(a), (b), and (l): 
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(1) the reading and mathematics assessments at Grade 5; 
and 

(2) the reading and mathematics assessments at Grade 8. 

(b) An eligible student is subject to all of the grade advance-
ment requirements under the TEC, §28.0211, including automatic re-
tention, if the student is enrolled in a local school district or charter 
school on any day between January 1 and the date of the first admin-
istration of the grade advancement assessments, unless a student is ad-
ministered an assessment instrument intended for use above the stu-
dent's grade level as specified in the TEC, §28.0211(o). A student is 
only eligible to take an assessment instrument intended for use above 
the student's grade level if the student is receiving instruction in the en-
tire curriculum for that subject. 

(c) An eligible student who does not meet the criteria speci-
fied in subsection (b) of this section but enrolls in a local school district 
or charter school at any time after the date of the first administration 
of the grade advancement assessments is not subject to the grade ad-
vancement requirements. In accordance with §101.2001(b) of this title 
(relating to Policy), a school district or charter school must provide this 
student with the opportunity to test and access to required accelerated 
instruction. 

(d) A student receiving special education services under the 
TEC, Chapter 29, Subchapter A, enrolled in Grade 5 or Grade 8 who is 
receiving instruction in the essential knowledge and skills in a subject 
specified under subsection (a) of this section is eligible under this sec-
tion as outlined in the official Student Success Initiative [Grade Place-
ment Committee (GPC)] manual published annually by the Texas Ed-
ucation Agency (TEA). In accordance with [§101.5(b) of this title (re-
lating to Student Testing Requirements) and] the TEC, §28.0211(i), the 
student's admission, review, and dismissal (ARD) committee shall de-
termine appropriate assessment and accelerated instruction for each el-
igible student. Assessment decisions must be made on an individual 
basis and in accordance with procedures established by the TEA. These 
decisions shall be documented in the student's individualized education 
program. 

(e) An English language learner (ELL), as defined by the TEC, 
Chapter 29, Subchapter B, who is administered an assessment in Eng-
lish or Spanish for a grade and subject specified in subsection (a) of this 
section, except as provided by §101.1005 of this title (relating to As-
sessments of Achievement in Academic Content Areas and Courses), 
is eligible under this section. In accordance with §101.1005(a) of this 
title, the student's language proficiency assessment committee (LPAC) 
shall determine the appropriate assessment and accelerated instruction 
for each eligible student. The Grade Placement Committee [GPC], as 
specified in §101.2007 of this title (relating to Role of Grade Placement 
Committee), shall make its decisions in consultation with a member of 
the student's LPAC. Assessment decisions must be made on an individ-
ual basis and in accordance with procedures established by the TEA. 

(f) As specified in §101.1005 of this title, decisions regarding 
assessments for ELLs who receive special education services shall be 
made by the ARD committee in conjunction with the LPAC. 

(g) In accordance with the TEC, §28.021(b), decisions regard-
ing a student who has dyslexia and is eligible under this section shall 
consider the student's potential for achievement or proficiency in the 
assessed subject. 

§101.2006. Accelerated Instruction. 

(a) Each time a student fails to perform satisfactorily on an 
assessment instrument administered under the Texas Education Code 
(TEC), §39.023(a), (b), or (c), the school district or charter school shall 
provide the student with accelerated instruction in the applicable sub-

ject. A student failing to perform satisfactorily on an end-of-course as-
sessment under the TEC, §39.023(c), must be provided the appropriate 
accelerated instruction before the next administration of the applicable 
assessment as specified by the TEC, §29.081(b-1). 

(b) Accelerated instruction may require participation of the 
student before or after normal school hours and may include partic-
ipation at times of the year outside normal school operations. Each 
school district and each charter school shall be responsible for provid-
ing transportation to students required to attend accelerated instruction 
programs if these programs occur outside of regular school hours. 

(c) A school district must accommodate the request of an out-
of-district student to participate in any established, on-campus summer 
accelerated instruction program, provided the student is living away 
from his or her home district and the program matches the acceler-
ated instruction prescribed by the student's Grade Placement Commit-
tee [(GPC)]. 

(d) Accelerated instruction shall be based on, but not limited 
to, guidelines on research-based best practices and effective strategies 
as outlined in the Student Success Initiative [GPC] manual, published 
annually by the TEA, which districts may use for developing acceler-
ated instruction. 

(e) In addition, for students who are administered state assess-
ments specified under the TEC, §28.0211(a): 

(1) a student who fails to perform satisfactorily on an as-
sessment instrument specified under the TEC, §28.0211(a), shall be 
provided accelerated instruction before the next administration of the 
applicable assessment as specified by the TEC, §28.0211. A student 
shall be assigned to an accelerated instruction group that does not have 
a ratio larger than ten students for each teacher; and 

(2) a student who fails to perform satisfactorily on an as-
sessment instrument specified under the TEC, §28.0211(a), after the 
first, second, and third testing opportunities and who is promoted to 
the next grade level must complete, in accordance with state and local 
school board policy, all the accelerated instruction required under this 
section before placement in the next grade level. A student who fails to 
complete all the required accelerated instruction may not be promoted. 

§101.2007. Role of Grade Placement Committee. 

(a) In accordance with the Texas Education Code (TEC), 
§28.0211, the superintendent of each school district and chief admin-
istrative officer of each charter school shall establish procedures for 
convening a Grade Placement Committee (GPC) for each eligible 
student who fails to demonstrate proficiency on the second administra-
tion of the assessment required for grade advancement. In accordance 
with §101.2006(d) of this title (relating to Accelerated Instruction), 
decisions by the GPC shall be made on an individual student basis, 
address required participation of the student in accelerated instruction, 
and ensure the most effective instruction to support the student's 
academic achievement on grade level. 

(b) The GPC shall be composed of the principal or principal's 
designee, the student's parent or guardian, and the student's teacher(s) 
of the subject of the grade advancement assessment(s) on which the 
student has failed to demonstrate proficiency. If this teacher is unavail-
able, the principal shall designate to serve on the GPC a teacher cer-
tified in the subject of the assessment on which the student failed to 
perform satisfactorily and who is most familiar with the student's per-
formance in that subject area. If more than one parent or guardian has 
the authority to make educational decisions regarding the student, a 
good faith effort must be made to notify both parents, but participation 
of any one parent or guardian is sufficient. Either parent or only one 
guardian may initiate an appeal. If both parents or guardians serve on 
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the GPC but do not agree, either may agree to promote the student if 
the remaining members of the GPC also agree to the promotion. The 
district may accept a parent's or guardian's written designation of an-
other individual to serve on the GPC for all purposes. The district may 
accept a parent's or guardian's written and signed waiver of participa-
tion in the GPC and designation of the remaining members of the GPC 
as the decision-making entity for all purposes. 

(1) If a parent or guardian or designee is unable to attend a 
meeting, the district may use other methods to ensure parent participa-
tion, including individual and conference telephone calls. The district 
may designate an individual to act on behalf of the student in place of 
a parent, guardian, or designee if no such person can be located. A sur-
rogate parent named to act on behalf of a student with a disability shall 
be considered a parent for purposes of the TEC, §28.0211. 

(2) The district shall make a good faith effort to notify a 
parent or guardian to attend the GPC. If a parent or guardian is unavail-
able, the remaining members of the GPC must convene as required by 
this section and take all necessary actions, except that the GPC may 
not agree to promote a student under the TEC, §28.0211(e), unless a 
parent, guardian, or designee has appealed. A district may allow an 
appeal to be filed in writing in lieu of attending the GPC. 

(c) Within five working days of receipt of student assessment 
results for the second administration of the assessment required for 
grade advancement, the district shall notify the campus principal of 
student assessment results for each eligible student who fails to demon-
strate proficiency. Upon receipt of this notice, the principal shall notify 
the teacher and parent or guardian of the assessment results. This no-
tice shall include a description of the purpose and responsibilities of 
the GPC and the time and place for the GPC to hold its first meeting. 

(d) In accordance with §101.2006(d) of this title, the GPC is 
responsible for prescribing the accelerated instruction the student is to 
receive before the third testing opportunity. The GPC shall also de-
cide at this time whether the student shall take the assessment specified 
in §101.2003 of this title (relating to Grade Advancement Testing Re-
quirements) or the alternate assessment, as authorized by §101.2011 of 
this title (relating to Alternate Assessment). In the absence of unan-
imous agreement, the student shall take the assessment specified in 
§101.2003 of this title. 

(e) The GPC must convene again if a student fails to demon-
strate proficiency on the third administration of an assessment required 
for grade advancement and is thereby automatically retained at the 
same grade level. Within five working days of receipt of student assess-
ment results for this administration, the district shall notify the principal 
or principal's designee of student assessment results for each eligible 
student who fails to demonstrate proficiency. Upon receipt of this no-
tice from the district, the principal shall inform the teacher and parent 
or guardian of the time and place for the GPC to hold a meeting. This 
notice shall inform the parent or guardian of the opportunity to appeal 
the automatic retention of the student. The district shall establish a pro-
cedure to ensure a good faith effort is made toward securing the par-
ent's or guardian's receipt of the retention notification. The parent or 
guardian may appeal the retention by submitting a request to the GPC 
within five working days of receipt of this retention notification. 

(f) If an appeal has been initiated by the parent or guardian, the 
GPC may decide in favor of promotion only if the GPC concludes, upon 
review of all facts and circumstances and in accordance with standards 
adopted by the local school board, that the student is likely to perform 
on grade level given additional accelerated instruction during the next 
school year. A student may be promoted only if the GPC's decision 
is unanimous and the student has completed all required accelerated 
instruction specified in §101.2006 of this title. The review and final 

decision of the GPC must be appropriately documented as meeting the 
standards adopted by the local school board and made in conformance 
with procedures specified in the Student Success Initiative [GPC] man-
ual and as required by §101.2001(b) of this title (relating to Policy). 
These standards must include consideration of the following: 

(1) the recommendation of the student's teacher; 

(2) the student's grades; 

(3) the student's assessment scores; and 

(4) any other necessary academic information as deter-
mined by the district. 

(g) In accordance with the TEC, §28.0211(e), the placement 
decision by the GPC shall be made before the start of the next school 
year or, if applicable, upon reenrollment of a student after this date. 

(h) A student who has been promoted upon completion of a 
school year in a school other than a Texas public school may be enrolled 
in that grade without regard to whether the student has successfully 
completed an assessment required under the TEC, §28.0211. This sub-
section does not limit the authority of a district to appropriately place 
a student under the TEC, Chapter 25, Subchapter B. 

(i) In addition to the placement decision, the GPC shall de-
velop an accelerated instruction plan for each student who does not pass 
after three testing opportunities, regardless of whether the student has 
been promoted or retained. This plan shall include the accelerated in-
struction that the district must provide during the next school year. The 
plan must be designed to enable the student to perform at the appropri-
ate grade level by the end of the next school year. The district shall 
establish a policy for monitoring the student during the school year to 
ensure that the student is progressing in accordance with the plan. The 
accelerated instruction plan must provide for interim progress reports 
to the student's parent or guardian and the opportunity for consultation 
with the teacher and/or principal as needed. 

§101.2009. Notice to Parents or Guardians. 

(a) The [As specified in §101.9 of this title (relating to Grade 
Advancement Requirements), the] superintendent of each school dis-
trict or chief administrative officer of each charter school shall notify 
parents or guardians of the grade advancement requirements at the be-
ginning of the school year. 

(b) The district shall provide early notice to parents or 
guardians of students identified in a preceding grade to be at risk of 
failure on the first administration of the assessment required for grade 
advancement the next year. The superintendent must establish the 
instruments/procedures to be used to make this determination. This 
notice shall include accelerated instruction participation requirements 
as stipulated by §101.2006 of this title (relating to Accelerated Instruc-
tion) and be provided before the end of the school year preceding the 
grade advancement requirements. 

(c) The district shall establish procedures to notify the parent 
or guardian of a student who has failed to demonstrate proficiency on 
the first administration of a grade advancement assessment. This noti-
fication should be made within five working days of district receipt of 
student assessment results from this administration. This notice shall 
include the student's assessment results, a description of the grade ad-
vancement policy, the required accelerated instruction to which the stu-
dent has been assigned under §101.2006 of this title, and the possibility 
that the student might be retained at the same grade level for the next 
school year. In addition, the notice shall encourage parents or guardians 
to meet immediately with the student's teacher to outline mutual re-
sponsibilities to support the student during accelerated instruction. 
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(d) Whenever the district is required to notify a parent or 
guardian about the requirements related to promotion and accelerated 
instruction under §101.2006 of this title for students at risk of reten-
tion, including the notification requirements for the Grade Placement 
Committee under §101.2007 of this title (relating to Role of Grade 
Placement Committee), the district shall make a good faith effort to 
ensure that the notice is provided either in person or by regular mail, 
is clear and easy to understand, and is written in English or in the 
parent's or guardian's native language. 

§101.2017. Scoring and Reporting. 
In accordance with §101.3014 [§101.81] of this title (relating to Scor-
ing and Reporting), the scoring contractor will provide school districts 
with the results of the assessments required by the Texas Education 
Code, §28.0211, or, if applicable, the results of the alternate assessment 
specified in §101.2011 of this title (relating to Alternate Assessment), 
within ten working days following the receipt of the test materials from 
the school district or charter school. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 8, 

2013. 
TRD-201305164 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: December 22, 2013 
For further information, please call: (512) 475-1497 

SUBCHAPTER CC. COMMISSIONER'S 
RULES CONCERNING IMPLEMENTATION OF 
THE ACADEMIC CONTENT AREAS TESTING 
PROGRAM 
DIVISION 1. IMPLEMENTATION OF 
ASSESSMENT INSTRUMENTS 
19 TAC §101.3011, §101.3014 
The Texas Education Agency (TEA) proposes amendments to 
§101.3011 and §101.3014, concerning assessment. The sec-
tions address implementation of assessment instruments. The 
proposed amendments would reflect changes made to the state 
assessment program by House Bill (HB) 5, 83rd Texas Legisla-
ture, Regular Session, 2013. 

HB 5, 83rd Texas Legislature, Regular Session, 2013, made 
changes to the state's assessment program relating to required 
assessments, the reporting of assessment results, and federal 
requirements. The proposed amendments to 19 TAC Chapter 
101, Subchapter CC, Division 1, would align the rules with the re-
cent statutory changes as well as federal accountability require-
ments. 

The proposed amendment to §101.3011, Implementation and 
Administration of Academic Content Area Assessment Instru-
ments, would specify in subsection (a) that, except as required 
for federal accountability purposes, a Grade 3-8 student would 
not participate in a grade-level assessment if the student is en-
rolled in a course or subject intended for students in a higher 

grade or is taking a course for high school credit and would be 
administered an assessment for that course or subject. The 
proposed amendment would allow a district to double-test cer-
tain students taking a State of Texas Assessments of Academic 
Readiness (STAAR®) end-of-course (EOC) assessment for fed-
eral accountability purposes. 

Current federal accountability requirements specify that students 
have a mathematics score every year in Grades 3-8 as well as a 
mathematics score in high school. The U.S. Department of Ed-
ucation (USDE) requires states that offer only one mathematics 
assessment at the high school level--which can also be taken by 
middle school students--to ensure there is a mathematics result 
that can be attributed to a high school. 

Based on this federal requirement and the related Texas Edu-
cation Code (TEC), §39.023(a-2), as amended by HB 5, 83rd 
Texas Legislature, Regular Session, 2013, districts would need 
to administer multiple mathematics assessments to students tak-
ing Algebra I in middle school (or earlier) or accept the potential 
federal accountability consequences of testing these students 
only on Algebra I. By administering the Algebra I and grade-level 
assessments to students taking Algebra I prior to high school, 
assessment results for the current grade level (e.g., STAAR® 
Grade 8 mathematics score) can be used for federal account-
ability purposes at the current campus, while STAAR® Algebra 
I results can be applied in a subsequent year at the high school 
campus. 

The proposed amendment to §101.3011(b) would clarify that, as 
allowed by 34 Code of Federal Regulations, §200.6, the TEA 
will administer modified assessments under TEC, §39.023(b). 
The USDE has filed proposed rules that state that assessments 
based on modified standards for students served by special edu-
cation cannot be used for accountability purposes after the 2013-
2014 school year. 

Other proposed revisions to §101.3011 would include amending 
subsection (a) to specify that TEA would administer district-op-
tional assessments for Algebra II and English III as allowed un-
der the TEC, §39.0238(a); removing the 15% course grade re-
quirement for EOC assessments; and removing references to 
assessments repealed by HB 5, 83rd Texas Legislature, Regu-
lar Session, 2013. The district-optional assessments for Algebra 
II and English III would first be administered in spring 2016. 

Section 101.3014, Scoring and Reporting, would be amended to 
align with the TEC, §39.023(h), as amended by HB 5, 83rd Texas 
Legislature, Regular Session, 2013. The amendment would re-
quire the agency's test contractor to report the machine-scorable 
assessment results, with appropriate interpretations, to school 
districts and charter schools within 21 days of receiving test ma-
terials from a district or charter school. Such reporting would 
be required to be in compliance with the confidentiality require-
ments of the TEC, §39.030. Because essays and short answer 
responses on the state's assessments are hand-scored, the pro-
posed amendment excludes assessments with constructed re-
sponses from the 21-day reporting requirement. The amend-
ment would also require a school district or charter school to dis-
close a student's assessment results to a student's teacher in 
the same subject area as the assessment for that school year. 

The proposed rule actions would have no procedural and report-
ing implications beyond those that apply to all Texas students 
with respect to implementation of the state's assessment pro-
gram. 
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The proposed rule actions would have minimal effect on the pa-
perwork required and maintained by school districts, language 
proficiency assessment committees, and/or admission, review, 
and dismissal committees in making and tracking assessment 
and accommodation decisions for Texas students, parent notifi-
cation, and reporting of results. 

Criss Cloudt, associate commissioner for assessment and ac-
countability, has determined that for the first five-year period the 
amendments are in effect there will be no additional costs for 
state or local government as a result of enforcing or administer-
ing the amendments. 

Dr. Cloudt has determined that for each year of the first five 
years the amendments are in effect the public benefit anticipated 
as a result of enforcing the amendments will be to update the 
Texas Administrative Code to reflect changes made to the as-
sessment program by HB 5, 83rd Texas Legislature, Regular 
Session, 2013. The proposed changes would also account for 
federal accountability reporting requirements as well as USDE 
directives about the use of modified assessments. There is no 
anticipated economic cost to persons who are required to com-
ply with the proposed amendments. 

There is no direct adverse economic impact for small businesses 
and microbusinesses; therefore, no regulatory flexibility anal-
ysis, specified in Texas Government Code, §2006.002, is re-
quired. 

The public comment period on the proposal begins November 
22, 2013, and ends December 23, 2013. Comments on the 
proposal may be submitted to Cristina De La Fuente-Valadez, 
Rulemaking, Texas Education Agency, 1701 North Congress Av-
enue, Austin, Texas 78701, (512) 475-1497. Comments may 
also be submitted electronically to rules@tea.state.tx.us or faxed 
to (512) 463-5337. A request for a public hearing on the pro-
posal submitted under the Administrative Procedure Act must 
be received by the commissioner of education not more than 14 
calendar days after notice of the proposal has been published in 
the Texas Register on November 22, 2013. 

The amendments are proposed under Texas Education Code 
(TEC), §7.021, which authorizes the agency to administer and 
monitor compliance with education programs required by federal 
or state law; TEC, §39.023(a-2), as amended by House Bill (HB) 
5, 83rd Texas Legislature, Regular Session, 2013, which speci-
fies that, unless federally required, a student is not required to be 
administered a grade-level assessment if the student is enrolled 
in either: (1) a course in the subject for which the student re-
ceives high school academic credit and will be administered an 
end-of-course assessment adopted under the TEC, §39.023(c), 
for the subject; or (2) a course in the subject intended for stu-
dents above the student's grade level and will be administered 
an assessment instrument adopted under the TEC, §39.023(a), 
that aligns with the curriculum for the course in which the stu-
dent is enrolled; TEC, §39.023(c), as amended by HB 5, 83rd 
Texas Legislature, Regular Session, 2013, which authorizes the 
agency to adopt end-of-course assessment instruments for sec-
ondary-level courses identified in the TEC, §39.023(c); TEC, 
§39.023(h), as amended by HB 5, 83rd Texas Legislature, Reg-
ular Session, 2013, which requires the agency to notify school 
districts and campuses of machine-scored assessment results 
not later than the 21st day after the assessment is administered 
and specifies that a district must disclose assessment results to 
teachers of subjects for which an assessment has been admin-
istered; TEC, §39.0238, as added by HB 5, 83rd Texas Legis-
lature, Regular Session, 2013, which authorizes the agency to 

adopt or develop appropriate postsecondary readiness assess-
ment instruments for Algebra II and English III that a school dis-
trict may administer at the district's option beginning in spring 
2016; and 34 Code of Federal Regulations (CFR), §200.6, which 
authorizes the state to develop a new alternate assessment or 
adapt an assessment based on grade-level academic achieve-
ment standards to assess students with disabilities based on 
modified academic achievement standards. 

The amendments implement the TEC, §7.021; TEC, §39.023(a-
2), (c), and (h), as amended by HB 5, 83rd Texas Legislature, 
Regular Session, 2013; TEC, §39.0238, as added by HB 5, 83rd 
Texas Legislature, Regular Session, 2013; and 34 CFR, §200.6. 

§101.3011. Implementation and Administration of Academic Content 
Area Assessment Instruments. 

(a) The Texas Education Agency (TEA) shall administer 
each assessment instrument under the Texas Education Code (TEC), 
§39.023(a), (b), (c), and (l), and §39.0238, in accordance with the 
rules governing the assessment program set forth in Chapter 101 of 
this title (relating to Assessment). 

(1) Except as required for purposes of federal accountabil-
ity as allowed by subsection (e) of this section, a [A] Grade 3-8 student 
shall not be administered a grade-level assessment if the student: 

(A) is enrolled in a course or subject intended for stu-
dents above the student's enrolled grade level and will be adminis-
tered a grade-level assessment instrument developed under the TEC, 
§39.023(a), that aligns with the curriculum for that course or subject 
within the same content area; or 

(B) is enrolled in a course for high school credit in a 
subject intended for students above the student's enrolled grade level 
and will be administered an end-of-course assessment instrument de-
veloped under the TEC, §39.023(c), that aligns with the curriculum for 
that course or subject within the same content area. 

(2) A student is only eligible to take an assessment instru-
ment intended for use above the student's enrolled grade if the student 
is receiving instruction in the entire curriculum for that subject. 

(3) As specified in the TEC, §28.0211(p), a Grade 5 or 8 
student described by paragraph (1)(A) or (B) of this subsection may not 
be denied promotion on the basis of failure to perform satisfactorily on 
an assessment instrument above the student's grade level. 

(b) As allowed by 34 Code of Federal Regulations, §200.6, the 
[The] TEA shall administer alternative assessment instruments under 
the TEC, §39.023(b), that correspond to: 

(1) the assessment instruments required under the TEC, 
§39.023(a); and 

(2) the following assessment instruments required under 
the TEC, §39.023(c): English I, English II, [and English III;] Alge-
bra I, [and geometry;] biology, [; and world geography, world history,] 
and U.S. history. 

(c) The TEA shall administer each appropriate assessment un-
der the TEC, §39.023, as that section existed before amendment by 
Senate Bill 1031, 80th Texas Legislature, 2007. 

(d) Test administration procedures shall be established by the 
TEA in the applicable test administration materials. A school district, 
an open-enrollment charter school, or a private school administering 
the tests required by the TEC, Chapter 39, Subchapter B, shall follow 
procedures specified in the applicable test administration materials. 

(e) In accordance with House Bill 411, Section 5, 78th Texas 
Legislature, 2003, this subsection is adopted by the commissioner of 
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education for the implementation of the TEC, §39.023(a)(6). The TEA 
shall administer to students assessments in any other subject and grade 
required by federal law. 

[(f) The provisions of this subchapter shall be implemented 
by school districts beginning in the 2011-2012 school year with the 
exception of the 15% course grade requirement specified in the TEC, 
§39.023(c). The 15% course grade requirement specified in §101.3021 
of this title (relating to Required Participation in Academic Content 
Area Assessments and Course Grading) and §101.3023 of this title (re-
lating to Participation, Graduation Assessment, and Cumulative Score 
Requirements for Students Receiving Special Education Services) shall 
be implemented by school districts beginning in the 2013-2014 school 
year.] 

§101.3014. Scoring and Reporting. 

(a) The superintendent of a school district or chief administra-
tive officer of each charter school shall accurately report all test results 
as required by the Texas Education Code (TEC), §39.030, with appro-
priate interpretations, to the school district board of trustees according 
to the schedule in the applicable test administration materials. 

(b) A school district, charter school, or private school that ad-
ministers criterion-referenced tests under the TEC, Chapter 39, Sub-
chapter B, shall notify each of its students, [and] his or her parent or 
guardian, and his or her teacher for that subject of test results, observ-
ing confidentiality requirements in the TEC, §39.030. 

(c) All test results shall be included in each student's academic 
record and shall be furnished for each student transferring to another 
school district, charter school, or private school. 

(d) The scoring contractor will provide school districts with 
the results of the machine-scorable assessments administered as re-
quired by the TEC, §28.0211, within a ten-day period following the 
receipt of the test materials from the school district or charter school. 

(e) The scoring contractor will provide school districts with 
the results of the machine-scorable assessments administered as re-
quired by the TEC, §39.023, within a 21-day period following the re-
ceipt of the test materials from the school district or charter school. 
Upon receipt of the assessment results from the agency's test contractor, 
a school district or charter school shall disclose a student's assessment 
results to a student's teacher in the same subject area as the assessment 
for that school year. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 8, 

2013. 
TRD-201305165 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: December 22, 2013 
For further information, please call: (512) 475-1497 

DIVISION 2. PARTICIPATION AND 
ASSESSMENT AND CUMULATIVE SCORE 
REQUIREMENTS FOR GRADUATION 
19 TAC §§101.3021 - 101.3023 

The Texas Education Agency proposes amendments to 
§§101.3021-101.3023, concerning assessment. The sections 
address participation and assessment and cumulative score 
requirements for graduation. The proposed amendments would 
reflect changes made to the state assessment program by 
House Bill (HB) 5, 83rd Texas Legislature, Regular Session, 
2013. 

HB 5, 83rd Texas Legislature, Regular Session, 2013, made 
changes to the state's assessment graduation requirements. 
The proposed amendments to 19 TAC Chapter 101, Subchapter 
CC, Division 2, would reflect these changes by stipulating that 
students must pass the five end-of-course (EOC) assessments 
listed in the Texas Education Code (TEC), §39.023(c), in order 
to graduate; removing the 15% course grade and cumulative 
score requirements for EOC assessments; and specifying how 
the English I and II reading and writing assessments taken 
before spring 2014 can be used for purposes of graduation. 
Specifically, the following changes would be made. 

Section 101.3021, Required Participation in Academic Content 
Area Assessments and Course Grading, would be amended to 
remove the 15% course grade and cumulative course require-
ments for EOC assessments. In addition, the amendment would 
specify that only students previously failing an EOC assessment 
may retake that assessment. Other conforming changes would 
also be made, and the section title would be changed to more 
accurately reflect the updated section. 

Section 101.3022, Assessment and Cumulative Score Require-
ments for the Minimum, Recommended, and Distinguished 
Achievement High School Programs, would be amended to 
require students to achieve satisfactory performance on the 
EOC assessments listed in the TEC, §39.023(c), to be eligible 
to receive a high school diploma regardless of a student's high 
school program. References to other assessment graduation 
requirements beyond meeting satisfactory performance on 
the five required EOC assessments would be removed. In 
addition, subsection (b) would be amended to provide flexibility 
to students affected by the transition from separate reading 
and writing assessments in English I and II to the new as-
sessments combining reading and writing into one assessment 
for each course. The proposed amendment would maintain 
the minimum and cumulative score requirements for these 
subjects to determine whether students met the assessment 
requirements for the two courses. Students who took separate 
reading and writing assessments in either course would need to 
meet the following three criteria in order to fulfill the assessment 
graduation requirements for that course: pass one assessment 
(either reading or writing); meet at least the minimum score on 
the other assessment (either reading or writing); and achieve a 
combined scale score of 3750 (the phase-in 1 standard), which 
represents the sum of the scale scores needed to reach Level II 
for reading (1875) and Level II for writing (1875). 

Additionally, the title of §101.3022 would be changed to more 
accurately reflect the updated section. 

Section 101.3023, Participation, Graduation Assessment, and 
Cumulative Score Requirements for Students Receiving Special 
Education Services, would be amended to remove references 
to the cumulative and 15% course grade requirements. In addi-
tion, subsection (e), which addresses assessment requirements 
for assessments with no alternative version, would be removed 
since each of the five required EOC assessments have an alter-
native version to be used by eligible students. 
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The proposed rule actions would reduce the procedural and re-
porting implications that apply to all Texas students with respect 
to implementation of the state's assessment program. 

The proposed rule actions would reduce the paperwork required 
and maintained by school districts, language proficiency assess-
ment committees, and/or admission, review, and dismissal com-
mittees in making and tracking assessment and accommodation 
decisions for Texas students, parent notification, and reporting of 
results. 

Criss Cloudt, associate commissioner for assessment and ac-
countability, has determined that for the first five-year period the 
amendments are in effect there will be no additional costs for 
state or local government as a result of enforcing or administer-
ing the amendments. 

Dr. Cloudt has determined that for each year of the first five 
years the amendments are in effect the public benefit anticipated 
as a result of enforcing the amendments will be to update the 
Texas Administrative Code to reflect changes made to the as-
sessment program by HB 5, 83rd Texas Legislature, Regular 
Session, 2013. There is no anticipated economic cost to persons 
who are required to comply with the proposed amendments. 

There is no direct adverse economic impact for small businesses 
and microbusinesses; therefore, no regulatory flexibility anal-
ysis, specified in Texas Government Code, §2006.002, is re-
quired. 

The public comment period on the proposal begins November 
22, 2013, and ends December 23, 2013. Comments on the 
proposal may be submitted to Cristina De La Fuente-Valadez, 
Rulemaking, Texas Education Agency, 1701 North Congress Av-
enue, Austin, Texas 78701, (512) 475-1497. Comments may 
also be submitted electronically to rules@tea.state.tx.us or faxed 
to (512) 463-5337. A request for a public hearing on the pro-
posal submitted under the Administrative Procedure Act must 
be received by the commissioner of education not more than 14 
calendar days after notice of the proposal has been published in 
the Texas Register on November 22, 2013. 

The amendments are proposed under Texas Education Code 
(TEC), §39.023, as amended by House Bill (HB) 5, 83rd 
Texas Legislature, Regular Session, 2013, which authorizes 
the agency to adopt end-of-course assessment instruments 
for secondary-level courses identified in the TEC, §39.023(c); 
TEC, §39.025, as amended by HB 5, 83rd Texas Legislature, 
Regular Session, 2013, which authorizes the commissioner 
to adopt rules requiring a student participating in the recom-
mended or advanced high school program to be administered 
each end-of-course assessment instrument listed in the TEC, 
§39.023(c), and requiring a student participating in the minimum 
high school program to be administered an end-of-course 
assessment instrument listed in the TEC, §39.023(c), only for 
a course in which the student is enrolled and for which an 
end-of-course assessment instrument is administered; HB 5, 
Section 36, 83rd Texas Legislature, Regular Session, 2013, 
which authorizes the commissioner to adopt rules requiring 
a student participating in the foundation high school program 
under the TEC, §28.025, to be administered each end-of-course 
assessment instrument listed in the TEC, §39.023(c), beginning 
with the 2014-2015 school year; and HB 5, Section 79, 83rd 
Texas Legislature, Regular Session, 2013, which authorizes 
the commissioner to adopt a transition plan to implement the 
amendments made by HB 5 relating to end-of-course testing 

requirements during the 2013-2014 and 2014-2015 school 
years. 

The amendments implement the TEC, §39.023 and §39.025, as 
amended by HB 5, 83rd Texas Legislature, Regular Session, 
2013; and HB 5, Sections 36 and 79, 83rd Texas Legislature, 
Regular Session, 2013. 

§101.3021. Required Participation in Academic Content Area As-
sessments [and Course Grading]. 

(a) Beginning with students first enrolled in Grade 9 in the 
2011-2012 school year, a student enrolled in a course for which an 
end-of-course (EOC) assessment exists as required by the Texas Edu-
cation Code (TEC), §39.023(c), shall take the appropriate assessment. 

(b) A student is required to meet the EOC assessment gradu-
ation requirements of §101.3022 of this title (relating to Assessment 
[and Cumulative Score] Requirements for Graduation [the Minimum, 
Recommended, and Distinguished Achievement High School Pro-
grams]) to receive a Texas diploma if a student: 

[(1) is accelerated for an academic content area based on a 
result from an approved credit by examination as specified in §74.24 of 
this title (relating to Credit by Examination) for which there is an EOC 
assessment as listed in the TEC, §39.023(c).] 

[(A) If a student receives course credit by the methods 
specified in this paragraph, the student shall be administered the appro-
priate EOC assessment under the TEC, §39.023(c), during the next ad-
ministration of that assessment. The EOC assessment result will count 
toward the student's assessment graduation requirements as specified 
in §101.3022 of this title.] 

[(B) An EOC assessment in the TEC, §39.023(c), can-
not be used for purposes of §74.24 of this title;] 

(1) [(2)] is participating in a distance-learning or corre-
spondence course as outlined in §74.23 of this title (relating to Corre-
spondence Courses and Distance Learning) for which there is an EOC 
assessment as listed in the TEC, §39.023(c)[. The 15% course grade 
requirement as required by the TEC, §39.023(c), and specified in sub-
section (c) of this section shall apply to a student participating in a 
distance-learning or correspondence course]; or 

(2) [(3)] is participating in a dual-credit course as speci-
fied in §74.25 of this title (relating to High School Credit for College 
Courses) for which there is an EOC assessment as listed in the TEC, 
§39.023(c). [The 15% course grade requirement as required by the 
TEC, §39.023(c), and specified in subsection (c) of this section shall 
apply to a student participating in a dual-credit course.] 

(c) An EOC assessment administered under the TEC, 
§39.023(c), cannot be used for purposes of credit by examination as 
specified in §74.24 of this title (relating to Credit by Examination). 

[(c) As required by the TEC, §39.023(c), school districts are 
required to institute a policy by which a student's score on an assess-
ment listed in the TEC, §39.023(c), shall account for 15% of that stu-
dent's final grade in the course. A school district is not required to use 
a student's score on a subsequent retest administration to determine the 
student's final grade for that course. The 15% course grade requirement 
of this subchapter shall not apply for the following:] 

[(1) a student receiving special education services under 
the TEC, Chapter 29, Subchapter A, who is administered an alternate 
assessment as specified by the TEC, §39.023(b); and] 

[(2) an English language learner administered an English 
I or English II EOC assessment who meets the criteria specified in 
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ation).] 

(d) Beginning in the 2011-2012 school year, a student in Grade 
8 or lower who takes a high school course for credit is required to take 
the applicable EOC assessment specified in the TEC, §39.023(c). The 
EOC assessment result shall be applied toward the student's [course 
grade requirement, as specified by subsection (c) of this section, and] 
assessment graduation requirements, as specified in §101.3022 of this 
title. 

(e) If a student earned high school credit for a course for which 
there is an EOC assessment as listed in the TEC, §39.023(c), prior to 
enrollment in a Texas public school district and the credit has been ac-
cepted by a Texas public school district, or a student completed a course 
for Texas high school credit in a course for which there is an EOC as-
sessment prior to the 2011-2012 spring administration, the student is 
not required to take the corresponding EOC assessment as listed in the 
TEC, §39.023(c). 

[(f) If a student is not required to take an EOC assessment un-
der the TEC, §39.023(c), a student can request to be administered the 
EOC assessment for a course for which a student received credit.] 

(f) [(g)] A student may retake an EOC assessment under the 
TEC, §39.023(c), only if the student previously failed the EOC assess-
ment [for any reason if the student previously took an EOC assess-
ment]. A student is not required to retake a course in order to be ad-
ministered a retest of an EOC assessment. [The assessment result will 
count toward a student's cumulative score under §101.3022 of this title 
only if the assessment score is higher than the student's previous as-
sessment score.] 

§101.3022. Assessment [and Cumulative Score] Requirements 
for Graduation [the Minimum, Recommended, and Distinguished 
Achievement High School Programs]. 

(a) Beginning with students first enrolled in Grade 9 in the 
2011-2012 school year, a student must meet satisfactory perfor-
mance on each end-of-course (EOC) assessment listed in the TEC, 

           

of this title (relating to Assessment Provisions for Gradu-

§39.023(c), except in cases as provided by subsection (b) of this sec-
tion and §101.3021(e) of this title (relating to Required Participation 
in Academic Content Area Assessments), in order to be eligible to 
receive a Texas diploma. [under:] 

[(1) the minimum high school program (MHSP) must take 
an end-of-course (EOC) assessment for courses in which the student is 
enrolled and for which an EOC assessment is available. If a student on 
the MHSP takes a course that is not specifically listed as a requirement 
of the MHSP, the student must take the applicable EOC assessment as 
listed in the Texas Education Code (TEC), §39.023(c), and the student 
will have the option of using the assessment's score toward the stu-
dent's cumulative score requirement specified in subsection (b) of this 
section.] 

[(A) If a student on the MHSP elects to take for credit 
Algebra II in order to fulfill the mathematics credit requirements of 
the MHSP, the student has the option of using the EOC assessment 
score for that course toward the student's cumulative score requirement 
specified in subsection (b) of this section.] 

[(B) If a student on the MHSP elects to take for credit 
World History Studies or World Geography Studies in order to fulfill 
the social studies credit requirements of the MHSP, the student has the 
option of using the EOC assessment score for that course toward the 
student's cumulative score requirement specified in subsection (b) of 
this section.] 

[(C) If a student on the MHSP elects to substitute In-
tegrated Physics and Chemistry with either Chemistry or Physics for 

credit in order to fulfill the science credit requirements of the MHSP, 
the student has the option of using the EOC assessment score for that 
course toward the student's cumulative score requirement specified in 
subsection (b) of this section; or] 

[(2) the recommended or distinguished achievement high 
school program must take all 12 EOC assessments listed in the TEC, 
§39.023(c), except in cases as provided by §101.3021(e) of this title 
(relating to Required Participation in Academic Content Area Assess-
ments and Course Grading), and meet the cumulative score require-
ment specified in subsection (b) of this section in each of the founda-
tion content areas of English language arts, mathematics, science, and 
social studies.] 

[(A) To receive a diploma under the recommended high 
school program, a student must achieve satisfactory performance on 
the Algebra II and English III EOC assessments. The standard in place 
when a student first takes a mathematics or English EOC assessment 
is the standard that will be maintained throughout the student's school 
career for the content areas. If a student earned high school credit for 
Algebra II or English III prior to enrollment in a Texas public school 
district and the credit has been accepted by a Texas public school dis-
trict or a student completed Algebra II or English III for Texas high 
school credit prior to the 2011-2012 spring administration, this provi-
sion does not apply.] 

[(B) To receive a diploma under the distinguished high 
school program, a student must achieve the standard on the Algebra II 
and English III assessments determined by the commissioner of educa-
tion and the commissioner of higher education under the TEC, §39.024. 
If a student earned high school credit for Algebra II or English III prior 
to enrollment in a Texas public school district and the credit has been 
accepted by a Texas public school district or a student completed Alge-
bra II or English III for Texas high school credit prior to the 2011-2012 
spring administration, this provision does not apply.] 

(b) A student who was administered separate reading and writ-
ing EOC assessments under the TEC, §39.023(c), for the English I or 
English II course has met that course's assessment graduation require-
ment if the student has met the following criteria: 

(1) achieved satisfactory performance on either the reading 
or writing EOC assessment for that course; 

(2) met at least the minimum score on the other EOC as-
sessment for that course; and 

(3) achieved an overall scale score of 3750 or greater when 
the scale scores for reading and writing are combined for that course. 

(c) Exceptions to subsection (a) of this section related to Eng-
lish I shall apply to English language learners who meet the criteria 
specified in §101.1007 of this title (relating to Assessment Provisions 
for Graduation). 

[(b) In order to receive a Texas diploma, a student must 
achieve a cumulative score that is at least equal to the product of the 
number of EOC assessments under the TEC, §39.023(c), taken in 
each foundation content area (English language arts, mathematics, 
science, and social studies) and a scale score that indicates satisfactory 
performance. The standard in place when a student first takes an EOC 
assessment is the standard that will be maintained throughout the 
student's school career for that content area.] 

[(1) For an EOC assessment score to count toward the cu-
mulative score, the student must achieve at least the minimum perfor-
mance level as set by the commissioner of education. If a student's 
performance does not equal or exceed the minimum score, the student 
must retake the assessment.] 
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[(2) The cumulative score requirement for a student on the 
MHSP is based on the number of courses specifically listed as a re-
quirement of the MHSP and for which an EOC assessment exists. If 
a student takes a course that is not specifically listed as a requirement 
of the MHSP and the student takes the applicable EOC assessment as 
listed in the TEC, §39.023(c), the student will have the option of us-
ing the EOC assessment score toward the student's cumulative score 
requirement.] 

[(3) Exceptions related to English I and II retest require-
ments and the use of English I and II EOC assessment results in the 
cumulative score requirement shall apply to English language learners 
who meet the criteria specified in §101.1007 of this title (relating to 
Assessment Provisions for Graduation).] 

[(4) If a student is not administered an EOC assessment as 
specified by §101.3021(e) of this title, the cumulative score require-
ment for the student shall be modified accordingly.] 

[(A) The student shall be administered the applicable 
EOC assessment during an administration upon request.] 

[(B) The EOC assessment result may count toward the 
student's cumulative score only if the score is at or above the passing 
standard as set by the commissioner of education.] 

(d) [(c)] If a student failed a course but achieved satisfactory 
performance [at least the minimum score] on the applicable EOC as-
sessment, that student is not required to retake the assessment if the 
student is required to retake the course. 

§101.3023. Participation and[,] Graduation Assessment[, and Cu-
mulative Score] Requirements for Students Receiving Special Educa-
tion Services. 

(a) As stipulated by §89.1070 of this title (relating to Gradu-
ation Requirements) [and §101.7 of this title (relating to Testing Re-
quirements for Graduation)], a student receiving special education ser-
vices under the Texas Education Code (TEC), Chapter 29, Subchap-
ter A, who successfully completes the requirements of his or her indi-
vidualized education program (IEP), including performance on a state 
assessment required for graduation, shall receive a Texas high school 
diploma. A student's admission, review, and dismissal (ARD) commit-
tee shall determine if the student will be required to meet satisfactory 
performance on an assessment for purposes of graduation. 

(b) Beginning with the 2011-2012 school year, all Grades 9-12 
students with significant cognitive disabilities who are assessed with an 
alternate assessment as specified in the student's IEP will be assessed 
using alternate versions of end-of-course (EOC) assessments as listed 
in §101.3011(b)(2) of this title (relating to Implementation and Admin-
istration of Academic Content Area Assessment Instruments). 

(c) A student who is receiving special education services un-
der the TEC, Chapter 29, Subchapter A, and who is first enrolled in 
Grade 9 or below in the 2011-2012 school year shall be administered 
[an alternative version of] an EOC assessment instrument upon com-
pletion of the corresponding course as required by the student's IEP. 

[(d) If a student who is receiving special education services 
under the TEC, Chapter 29, Subchapter A, is administered an alterna-
tive form of an EOC assessment as specified in §101.3011 of this title, 
the 15% course grade requirement of the TEC, §39.023(c), shall not be 
applied and a cumulative score shall not be reported.] 

[(e) If a student receiving special education services meets the 
participation requirements for an alternative form of an EOC assess-
ment and is enrolled in a course for which there is an EOC assessment 
but no corresponding alternative version of that assessment, the student 
is not required to take an assessment for that course.] 

[(f) If a student is administered a general EOC assessment as 
listed in the TEC, §39.023(c), the 15% course grade requirement as re-
quired by the TEC, §39.023(c), and specified in §101.3021(c) of this 
title (relating to Required Participation in Academic Content Area As-
sessments and Course Grading) shall apply and a cumulative score shall 
be reported for the student in accordance with §101.3022 of this ti-
tle (relating to Assessment and Cumulative Score Requirements for 
the Minimum, Recommended, and Distinguished Achievement High 
School Programs).] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 8, 

2013. 
TRD-201305166 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: December 22, 2013 
For further information, please call: (512) 475-1497 

CHAPTER 149. COMMISSIONER'S RULES 
CONCERNING EDUCATOR STANDARDS 
SUBCHAPTER BB. ADMINISTRATOR 
STANDARDS 
19 TAC §149.2001 
The Texas Education Agency (TEA) proposes new §149.2001, 
concerning principal standards. The proposed new section 
would implement the requirements of the Texas Education Code 
(TEC), §21.3541. 

The proposed new principal standards have been developed 
pursuant to the TEC, §21.3541, requiring a collaborative stake-
holder process led by the commissioner of education to review, 
revise, and align all policies and guidelines for Texas principals. 

TEA staff participated in a multi-year project facilitated by the 
Alliance to Reform Education Leadership at the George W. Bush 
Institute, resulting in a set of recommended principal standards 
and indicators to be used as guidelines to inform all aspects of 
the principal position, from initial training through appraisal and 
continuous improvement. 

Proposed new 19 TAC Chapter 149, Commissioner's Rules 
Concerning Educator Standards, Subchapter BB, Administrator 
Standards, §149.2001, Principal Standards, would establish 
standards in the areas of instructional leadership, human capital, 
executive leadership, school culture, and strategic operations 
and provide indicators of achievement with regard to those 
standards. 

The proposed new section would have no procedural or reporting 
implications. The proposed new section would have no locally 
maintained paperwork requirements. 

Michele Moore, associate commissioner for educator leadership 
and quality, has determined that for the first five-year period the 
new section is in effect there will be no additional costs for state 
or local government as a result of enforcing or administering the 
new section. 

PROPOSED RULES November 22, 2013 38 TexReg 8349 



Ms. Moore has determined that for each year of the first five 
years the new section is in effect the public benefit anticipated as 
a result of enforcing the new section would be standards defin-
ing the roles of principals as strong leaders who hire, develop, 
support, and retain good teachers in order to help their schools 
meet high student expectations. There is no anticipated eco-
nomic cost to persons who are required to comply with the pro-
posed new section. 

There is no direct adverse economic impact for small businesses 
and microbusinesses; therefore, no regulatory flexibility anal-
ysis, specified in Texas Government Code, §2006.002, is re-
quired. 

The public comment period on the proposal begins November 
22, 2013, and ends December 23, 2013. Comments on the 
proposal may be submitted to Cristina De La Fuente-Valadez, 
Rulemaking, Texas Education Agency, 1701 North Congress Av-
enue, Austin, Texas 78701, (512) 475-1497. Comments may 
also be submitted electronically to rules@tea.state.tx.us or faxed 
to (512) 463-5337. A request for a public hearing on the pro-
posal submitted under the Administrative Procedure Act must 
be received by the commissioner of education not more than 14 
calendar days after notice of the proposal has been published in 
the Texas Register on November 22, 2013. 

The new section is proposed under the Texas Education Code 
(TEC), §21.3541, which authorizes the commissioner by rule to 
establish and administer a comprehensive appraisal and profes-
sional development system for principals, including school lead-
ership standards and a set of indicators of successful school 
leadership to align with the training, appraisal, and professional 
development of principals. 

The new section implements the TEC, §21.3541. 

§149.2001. Principal Standards. 
(a) Purpose. The standards, indicators, knowledge, and skills 

identified in this section shall be used to align with the training, ap-
praisal, and professional development of principals. 

(b) Standards. 

(1) Standard 1--Instructional Leadership. The principal is 
responsible for ensuring every student receives high-quality instruc-
tion. 

(A) Knowledge and skills. 

(i) Effective instructional leaders: 

(I) prioritize instruction and student achievement 
by developing and sharing a clear definition of high-quality instruction 
based on best practices from research; 

(II) implement a rigorous curriculum aligned 
with state standards; 

(III) analyze the curriculum to ensure that teach-
ers align content across grades and that curricular scopes and sequences 
meet the particular needs of their diverse student populations; 

(IV) model instructional strategies and set expec-
tations for the content, rigor, and structure of lessons and unit plans; and 

(V) dedicate a part of each day to monitoring and 
improving instruction by visiting classrooms, giving formative feed-
back to teachers, and attending grade or team meetings. 

(ii) In schools led by effective instructional leaders, 
data are used to determine instructional decisions and monitor progress. 
Principals implement common interim assessment cycles to track class-

room trends and determine appropriate interventions. Staff have the 
capacity to use data to drive effective instructional practices and inter-
ventions. The principal's focus on instruction results in a school filled 
with effective teachers who can describe, plan, and implement strong 
instruction and classrooms filled with students actively engaged in cog-
nitively challenging and differentiated activities. 

(B) Indicators. 

(i) Rigorous and aligned curriculum and assessment. 
The principal implements rigorous curricula and assessments aligned 
with state standards, including college and career readiness standards. 

(ii) Effective instructional practices. The principal 
develops high-quality instructional practices among teachers that im-
prove student performance. 

(iii) Data-driven instruction and interventions. The 
principal monitors multiple forms of student data to inform instruc-
tional and intervention decisions and to close the achievement gap. 

(2) Standard 2--Human Capital. The principal is responsi-
ble for ensuring there are high-quality teachers and staff in every class-
room and throughout the school. 

(A) Knowledge and skills. 

(i) Effective leaders of human capital: 

(I) treat faculty/staff members as their most valu-
able resource and invest in the development, support, and supervision 
of the staff; 

(II) ensure all staff have clear goals and expecta-
tions that guide them and by which they are assessed; 

(III) are strategic in selecting and hiring candi-
dates whose vision aligns with the school's vision and whose skills 
match the school's needs; 

(IV) ensure that, once hired, teachers develop 
and grow by building layered supports that include regular observa-
tions, actionable feedback, and coaching and school-wide supports so 
that teachers know how they are performing; 

(V) facilitate professional learning communities 
to review data and support development; 

(VI) create opportunities for effective teachers 
and staff to take on a variety of leadership roles and delegate respon-
sibilities to staff and administrators on the leadership team; and 

(VII) use data from multiple points of the year to 
complete accurate evaluations of all staff, using evidence from regular 
observations, student data, and other sources to evaluate the effective-
ness of teachers and staff. 

(ii) In schools with effective leaders of human capi-
tal, staff understand how they are being evaluated and what the expecta-
tions are for their performance. Staff can identify areas of strength and 
have opportunities to practice and receive feedback on growth areas 
from the leadership team and peers. Staff evaluation data show vari-
ation based on effectiveness but also show improvement across years 
as development and retention efforts take effect. Across the school, 
staff support each other's development through regular opportunities 
for collaboration, and effective staff have access to a variety of leader-
ship roles in the school. 

(B) Indicators. 

(i) Targeted selection, placement, and retention. 
The principal selects, places, and retains effective teachers and staff. 
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(ii) Tailored development, feedback, and coaching. 
The principal coaches and develops teachers by giving individualized 
feedback and aligned professional development opportunities. 

(iii) Staff collaboration and leadership. The princi-
pal implements collaborative structures and provides leadership oppor-
tunities for effective teachers and staff. 

(iv) Systematic evaluation and supervision. The 
principal conducts rigorous evaluations of all staff using multiple data 
sources. 

(3) Standard 3--Executive Leadership. The principal is re-
sponsible for modeling a consistent focus and personal responsibility 
for improving student outcomes. 

(A) Knowledge and skills. 

(i) Effective executive leaders: 

(I) take personal responsibility for the success of 
the school; 

(II) motivate the school community by modeling 
a relentless pursuit of excellence; 

(III) are reflective in their practice and strive to 
continually improve, learn, and grow; 

(IV) acknowledge mistakes while remaining 
focused on solutions and are not stymied by challenges or setbacks. 
When a strategy fails, these principals analyze data, assess implemen-
tation, and talk with stakeholders to understand what went wrong and 
how to adapt strategies moving forward; 

(V) keep staff inspired and focused on the end 
goal even as they support effective change management; 

(VI) have strong communication skills and un-
derstand how to communicate a message in different ways to meet the 
needs of various audiences; 

(VII) are willing to listen to others and create op-
portunities for staff and stakeholders to provide feedback; and 

(VIII) treat all members of the community with 
respect and develop strong, positive relationships with them. 

(ii) In schools with effective executive leaders, 
teachers and staff are motivated and committed to excellence. They 
are vested in the school's improvement and participate in candid dis-
cussions of progress and challenges. They are comfortable providing 
feedback to the principal and other school leaders in pursuit of ongoing 
improvement, and they welcome feedback from students' families in 
support of improved student outcomes. 

(B) Indicators. 

(i) Resiliency and change management. The princi-
pal remains solutions-oriented, treats challenges as opportunities, and 
supports staff through changes. 

(ii) Commitment to ongoing learning. The principal 
proactively seeks and acts on feedback, reflects on personal growth 
areas and seeks development opportunities, and accepts responsibility 
for mistakes. 

(iii) Communication and interpersonal skills. The 
principal tailors communication strategies to the audience and develops 
meaningful and positive relationships. 

(iv) Ethical behavior. The principal adheres to the 
educators' code of ethics in §247.2 of this title (relating to Code of 

Ethics and Standard Practices for Texas Educators), including follow-
ing policies and procedures at his or her respective district. 

(4) Standard 4--School Culture. The principal is responsi-
ble for establishing and implementing a shared vision and culture of 
high expectations for all staff and students. 

(A) Knowledge and skills. 

(i) Effective culture leaders: 

(I) leverage school culture to drive improved 
outcomes and create high expectations; 

(II) establish and implement a shared vision of 
high achievement for all students and use that vision as the foundation 
for key decisions and priorities for the school; 

(III) establish and communicate consistent 
expectations for staff and students, providing supportive feedback to 
ensure a positive campus environment; 

(IV) focus on students' social and emotional 
development and help students develop resiliency and self-advocacy 
skills; and 

(V) treat families as key partners to support stu-
dent learning, creating structures for two-way communication and reg-
ular updates on student progress. Regular opportunities exist for both 
families and the community to engage with the school and participate 
in school functions. 

(ii) In schools with effective culture leaders, staff 
believe in and are inspired by the school vision and have high expecta-
tions for all students. Staff take responsibility for communicating the 
vision in their classrooms and for implementing behavioral expecta-
tions throughout the building, not only in their own classrooms. Teach-
ers regularly communicate with the families of their students to provide 
updates on progress and actively work with families to support learning 
at home. Members of the broader community regularly engage with the 
school community. 

(B) Indicators. 

(i) Shared vision of high achievement. The princi-
pal develops and implements a shared vision of high expectations for 
students and staff. 

(ii) Culture of high expectations. The principal es-
tablishes and monitors clear expectations for adult and student conduct 
and implements social and emotional supports for students. 

(iii) Intentional family and community engagement. 
The principal engages families and community members in student 
learning. 

(iv) Safe school environment. The principal creates 
an atmosphere of safety that encourages the social, emotional, and 
physical well-being of staff and students. 

(v) Discipline. The principal uses a variety of stu-
dent discipline techniques to meet the behavioral and academic needs 
of individual students. 

(5) Standard 5--Strategic Operations. The principal is re-
sponsible for implementing systems that align with the school's vision 
and improve the quality of instruction. 

(A) Knowledge and skills. 

(i) Effective leaders of strategic operations: 

(I) assess the current needs of their schools, re-
viewing a wide set of evidence to determine the schools' priorities and 
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set ambitious and measurable school goals, targets, and strategies that 
form the schools' strategic plans; 

(II) with their leadership teams, regularly mon-
itor multiple data points to evaluate progress toward goals, adjusting 
strategies that are proving ineffective; 

(III) develop a year-long calendar and a daily 
schedule that strategically use time to both maximize instructional 
time and to create regular time for teacher collaboration and data 
review; 

(IV) are deliberate in the allocation of resources 
(e.g., staff time, dollars, and tools), aligning them to the school prior-
ities and goals, and work to access additional resources as needed to 
support learning; and 

(V) treat central office staff as partners in achiev-
ing goals and collaborate with staff throughout the district to adapt poli-
cies as needed to meet the needs of students and staff. 

(ii) In schools with effective leaders of strategic op-
erations, staff have access to resources needed to meet the needs of 
all students. Staff understand the goals and expectations for students, 
have clear strategies for meeting those goals, and have the capacity to 
track progress. Members of the staff collaborate with the principal to 
develop the school calendar. Teacher teams and administrator teams 
meet regularly to review and improve instructional strategies and an-
alyze student data. Throughout the year, all staff participate in formal 
development opportunities that build the capacity to identify and im-
plement strategies aligned to the school's improvement goals. 

(B) Indicators. 

(i) Strategic planning. The principal outlines and 
tracks clear goals, targets, and strategies aligned to a school vision that 
improves teacher effectiveness and student outcomes. 

(ii) Maximized learning time. The principal imple-
ments daily schedules and a year-long calendar that plan for regular 
data-driven instruction cycles, give students access to diverse and rig-
orous course offerings, and build in time for staff professional devel-
opment. 

(iii) Tactical resource management. The principal 
aligns resources with the needs of the school and effectively monitors 
the impact on school goals. 

(iv) Policy implementation and advocacy. The prin-
cipal collaborates with district staff to implement and advocate for dis-
trict policies that meet the needs of students and staff. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 8, 

2013. 
TRD-201305153 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: December 22, 2013 
For further information, please call: (512) 475-1497 

TITLE 22. EXAMINING BOARDS 

PART 11. TEXAS BOARD OF NURSING 

CHAPTER 225. RN DELEGATION TO 
UNLICENSED PERSONNEL AND TASKS NOT 
REQUIRING DELEGATION IN INDEPENDENT 
LIVING ENVIRONMENTS FOR CLIENTS WITH 
STABLE AND PREDICTABLE CONDITIONS 
22 TAC §§225.1 - 225.6, 225.8 - 225.15 
The Texas Board of Nursing proposes amendments to Chapter 
225, §§225.1 - 225.6 and 225.8 - 225.11; and new §§225.12 -
225.15. The amendments and new sections are necessary in 
order to renumber the chapter sections and result in adding a 
new §225.15, concerning RN Delegation to Unlicensed Person-
nel and Tasks not Requiring Delegation in Independent Living 
Environments for Clients with Stable and Predictable Conditions. 
The revisions include: correction of outdated references to the 
Board of Nurse Examiners and legal citations; improved defini-
tions of RN delegation; expansion to the lists of tasks that may be 
designated as Health Maintenance Activities (HMAs), including 
RN discretion to identify HMAs not specifically listed; clarification 
of minimum standards when delegating, including responsibil-
ity of nurse administrators; clarification of the duty to document 
proper assessment in support of decision making; specifying the 
duty to collaborate with the client when there is disagreement; 
and expanding the list of tasks that may be delegated, including 
reference to emergency delegation and RN discretion to identify 
delegable tasks not specifically listed or prohibited. Elsewhere 
in this issue of the Texas Register, the Texas Board of Nursing 
proposes the repeal of §§225.12 - 225.14 so those rules can be 
replaced. 

The 77th Texas Legislature (2001) passed House Bill 456, 
amending §531.051, Texas Government Code, which required 
the Board of Nursing to form a task force to review nurse 
delegation for those with functional disabilities in independent 
living environments. After the formation and consideration 
of the recommendations of the task force in 2001 and 2002, 
the Board adopted Chapter 225 in 2003. These rules have 
not been amended since their adoption on February 19, 2003 
(February 14, 2003, issue of the Texas Register (28 TexReg 
1386)). Since 2003, §531.051, Texas Government Code has 
been amended several times by the Legislature. Additionally, 
the 82nd Legislature (2011) passed Senate Bill 1857, which 
amended Chapter 161 of the Texas Health and Safety Code, by 
adding Subchapter D-1, additionally affecting nurse delegation 
and self-administered medications. 

In October 2011, to address the dynamic nature of nurse del-
egation and statutory amendments, the Board of Nursing ap-
proved the formation of a new advisory task force to review 22 
TAC Chapter 225 and develop new recommendations. The task 
force consisted of the following members: Texas School Nurse 
Organization, AARP Consumer, Hospice Austin, Texas Depart-
ment of Aging and Disability Services, Developmental Disabili-
ties, American Disabled for Attendant Programs Today of Texas, 
and Disability Rights Texas (Formerly Advocacy, Inc.). 

After several meetings and deliberations, the Task Force made 
recommendations in September 2013 for Board consideration. 
The Board subsequently reviewed and approved those recom-
mendations at its October 2013 Board meeting and proposed 
the rules outlined herein. 
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Fiscal Note. Kathy Thomas, Executive Director, has determined 
that the first five-year period the proposed rules are in effect, 
there will be no additional cost to state or local government(s), 
as a result of enforcing or administering the sections. 

Public Benefit/Cost Note. Ms. Thomas also has determined that 
for each year of the first five-year period the rules are in effect, 
the public benefit will be to clarify the requirements and process 
for nurse delegation across varied professional nursing practice 
settings. Ms. Thomas has determined that there will be no eco-
nomic cost to persons who are required to comply with the pro-
posed rules. 

Economic Impact Statement and Regulatory Flexibility Analy-
sis for Small and Micro Businesses. The Government Code 
§2006.002(c) and (f) require that if a proposed rule may have 
an economic impact on small businesses or micro businesses 
state agencies must prepare, as part of the rulemaking process, 
an economic impact statement that assesses the potential im-
pact of the proposed rule on these businesses and a regulatory 
flexibility analysis that considers alternative methods of achiev-
ing the purpose of the rule. 

The Government Code §2006.001(1) defines a micro business 
as a legal entity, including a corporation, partnership, or sole 
proprietorship that: (i) is formed for the purpose of making a 
profit; (ii) is independently owned and operated; and (iii) has not 
more than 20 employees. The Government Code §2006.001(2) 
defines a small business as a legal entity, including a corpora-
tion, partnership, or sole proprietorship, that: (i) is formed for 
the purpose of making a profit; (ii) is independently owned and 
operated; and (iii) has fewer than 100 employees or less than 
$6 million in annual gross receipts. Each of the elements in 
§2006.001(1) and (2) must be met in order for an entity to qualify 
as a micro business or small business. 

As required by the Government Code §2006.002(c) and (f), the 
Board has determined that the proposed rules will not have an 
adverse economic effect on any individual, Board regulated en-
tity, or other entity required to comply with the proposed rules 
because no individual, Board regulated entity, or other entity 
required to comply with the proposed rules meets the defini-
tion of a small or micro business under the Government Code 
§2006.001(1) or (2). The only entities subject to the proposed 
rules are individual nurses. Because individual nurses are not 
independently owned and operated legal entities that are formed 
for the purpose of making a profit, no individual nurse qualifies as 
a micro business or small business under the Government Code 
§2006.001(1) or (2). Therefore, in accordance with the Govern-
ment Code §2006.002(c) and (f), the Board is not required to 
prepare a regulatory flexibility analysis. 

Takings Impact Assessment. The Board has determined that 
no private real property interests are affected by this proposal 
and that this proposal does not restrict or limit an owner's right 
to property that would otherwise exist in the absence of govern-
ment action and, therefore, does not constitute a taking or re-
quire a takings impact assessment under the Government Code 
§2007.043. 

Request for Public Comment. Comments on the proposed 
amendments and new rules may be submitted to James (Dusty) 
Johnston, General Counsel, Texas Board of Nursing, 333 
Guadalupe, Suite 3-460, Austin Texas 78701 or dusty.john-
ston@bon.texas.gov no later than 30 days from the date that 
this proposal is published in the Texas Register. 

Statutory Authority. The amendments and new rules are pro-
posed under Texas Occupations Code §301.151 and §301.152, 
which authorize the Board of Nursing to adopt and enforce rules 
consistent with the Nursing Practice Act, including rules address-
ing professional nursing practice and minimum standards of pro-
fessional nurse practice. 

No other statutes, articles, or codes are affected by the proposed 
rules. 

§225.1. Application of Chapter. 
(a) (No change.) 

(b) If the situation does not meet the above criteria in subsec-
tion (a) of this section, any delegation of nursing tasks by the RN to an 
unlicensed person must comply with [BNE] Chapter 224 of this title 
(relating to Delegation of Tasks Relating to Acute Conditions or Set-
tings Other Than Independent Living Environments). 

(c) (No change.) 

§225.2. Exclusions from Chapter. 
This chapter does not apply to: 

(1) - (2) (No change.) 

(3) tasks performed under authority of Government Code 
§531.051(e) relating to Consumer Direction of Certain Services for 
Persons With Disability and Elderly Persons [tasks provided in com-
pliance with Government Code §531.051(f) (relating to certain tasks 
performed for clients under certain state funded programs not consti-
tuting the practice of professional nursing)]; 

(4) (No change.) 

§225.3. Purpose. 
(a) The Texas Board of Nursing [Board of Nurse Examiners] 

(BON [BNE] or Board) recognizes that public preference in the provi-
sion of health care services includes a greater opportunity for clients to 
share with the RN in the choice and control for delivery of services in 
the community based setting. The Board also appreciates that the pro-
vision of health care is dynamic in nature and continually evolving. As 
professional nurses, regardless of practice setting, RNs are obligated 
to assess the nursing needs of the client, develop a plan of nursing ac-
tions, implement this plan, and evaluate the outcome. These are essen-
tial components of RN practice that identify professional nursing as a 
process discipline. Professional nursing while inclusive of tasks is not 
focused on tasks but rather on interventions or client-centered actions 
initiated to assist the client in accomplishing the goals defined in the 
nursing care plan. 

(b) (No change.) 

(c) The purpose of this chapter is to provide guidance to RNs 
which includes advanced practice registered nurses practicing in in-
dependent living environments in incorporating the use of unlicensed 
personnel to achieve optimal health benefits for the client. Clients in 
these settings have needs that may be categorized as activities of daily 
living (ADLs), health maintenance activities (HMAs), or nursing tasks. 
For some clients, ADLs and HMAs may be of a routine and supportive 
nature that minimizes the need for RN involvement. 

(d) (No change.) 

(e) The RN nurse administrator or the RN who is responsible 
for nursing services in settings that utilize RN delegation in indepen-
dent living environments shall be responsible for knowing the require-
ments of this rule and for taking reasonable steps to assure that reg-
istered nurse delegation is implemented and conducted in compliance 
with the Texas Nursing Practice Act and this chapter. 
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§225.4. Definitions. 
The following words and terms, when used in this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise. 

(1) - (5) (No change.) 

(6) Delegation--means that a registered nurse authorizes an 
unlicensed person to perform tasks of nursing care in selected situations 
and indicates that authorization in writing. The delegation process in-
cludes nursing assessment of a client in a specific situation, evaluation 
of the ability of the unlicensed persons, teaching the task, ensuring su-
pervision of the unlicensed persons and re-evaluating the task at regular 
intervals. [authorizing an unlicensed person to provide nursing services 
while retaining accountability for how the unlicensed person performs 
the task.] It does not include situations in which an unlicensed person 
is directly assisting a RN by carrying out nursing tasks in the presence 
of a RN. 

(7) (No change.) 

(8) Health Maintenance Activities (HMAs)--tasks that may 
be exempt from delegation based on RN assessment that enable the 
client to remain in an independent living environment and go beyond 
ADLs because of the higher skill level required to perform. HMAs 
include the following [limited to the following tasks that enable the 
client to remain in an independent living environment and that go be-
yond ADLs because of the higher skill level required to perform]: 

(A) (No change.) 

(B) topically applied medications; 

(C) insulin or other injectable medications prescribed 
in the treatment of diabetes mellitus administered subcutaneously, 
nasally, or via an insulin pump; 

(D) unit dose medication administration by way of in-
halation (MDIs) including medications administered as nebulizer treat-
ments for prophylaxis and/or maintenance; 

(E) routine administration of a prescribed dose of oxy-
gen; 

(F) noninvasive ventilation (NIV) such as continuous 
positive airway pressure (CPAP) and bi-level positive airway pressure 
(BiPAP) therapy; 

(G) [(B)] the administering of a bowel and bladder pro-
gram, including suppositories, enemas, manual evacuation, intermit-
tent catheterization, digital stimulation associated with a bowel pro-
gram, tasks related to external stoma care including but not limited to 
pouch changes, measuring intake and output, and skin care surround-
ing the stoma area; 

(H) [(C)] routine preventive skin care and care of Stage 
1 pressure ulcers [decubitus]; 

(I) [(D)] feeding and irrigation through a permanently 
placed feeding tube inserted in a surgically created orifice or stoma; 
[and] 

(J) those tasks that an RN may reasonably conclude as 
safe to exempt from delegation based on an assessment consistent with 
§225.6 of this title (relating to RN Assessment of the Client); and 

(K) [(E)] such other tasks as the Board may designate. 

(9) (No change.) 

(10) Not Requiring Delegation--a determination by a RN 
that the performance of an ADL or HMA may be exempt from delega-
tion for a particular client and does not constitute the practice of profes-
sional nursing based on criteria established by the Board/this chapter. 

(11) - (12) (No change.) 

§225.5. RN Accountability. 
(a) (No change.) 

(b) The RN is responsible for documenting the delegation as-
sessment and delegation decision(s), and must provide the rationale for 
the delegation decisions upon request of the client or the client's respon-
sible adult. When delegation decisions conflict or are in disagreement 
with the client or the client's responsible adult, the RN should collab-
orate with the client or the client's responsible adult through a dispute 
resolution process if available. 

(c) [(b)] The RN is not accountable for an unlicensed person's 
actual performance of ADLs or HMAs not requiring delegation. 

(d) [(c)] The RN's accountability to the BON [BNE] with re-
spect to its taking disciplinary action against the RN's license is met 
when the RN can verify compliance with this chapter. 

(e) [(d)] This chapter does not change a RN's civil liability. 

§225.6. RN Assessment of the Client. 
(a) The RN, in consultation with the client if 16 or older, and 

when appropriate the client's responsible adult, must make an assess-
ment to determine if the care: 

(1) - (2) (No change.) 

(3) should not be delegated and only performed by a nurse. 

(b) - (c) (No change.) 

§225.8. Health Maintenance Activities Not Requiring Delegation. 
(a) (No change.) 

(b) Task(s) qualified as HMA(s) not requiring delegation may 
not be exempt from delegation in programs utilizing rotating shifts, ex-
cept when the individual client can direct the UAP in the performance 
of the task(s). 

(c) [(b)] If the above criteria cannot be met, an HMA may still 
be performed as a delegated task if it meets the criteria of §225.9 of 
this title (relating to Delegation Criteria). 

§225.9. Delegation Criteria. 
(a) - (b) (No change.) 

(c) The competency of the unlicensed person to whom the 
nursing task is delegated must be adequately documented. The ver-
ification of competency may be by an individual or, if appropriate, 
by experience, training, education, and/or certification/permit of the 
unlicensed person. 

(d) [(c)] If the RN is employed, the employing entity must 
have a written policy acknowledging that the final decision to delegate 
shall be made by the RN in consultation with client or client's respon-
sible adult. 

§225.10. Tasks That May Be Delegated. 
A RN may delegate the following tasks unless the RN's assessment 
under §225.6 of this title (relating to RN Assessment of the Client) and 
§225.9 of this title (relating to Delegation Criteria) determines that the 
task is not a task a reasonable and prudent nurse would delegate. Tasks 
include: 

(1) - (3) (No change.) 

(4) the collecting, reporting, and documentation of data in-
cluding, but not limited to: 

(A) vital signs, height, weight, intake and output, cap-
illary blood and urine test;[, for sugar and hematest results,] 
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(B) environmental situations/living conditions that af-
fect the client's health status;[,] 

(C) client or significant other's comments relating to the 
client's care;[,] and 

(D) (No change.) 

(5) - (6) (No change.) 

(7) ventilator care to include tracheal care and [to include] 
instilling normal saline and suctioning of a tracheostomy with routine 
supplemental oxygen administration; 

(8) - (9) (No change.) 

(10) administration of medications that are administered: 

(A) - (D) (No change.) 

(E) vaginal or rectal gels or suppositories; 

(F) - (G) (No change.) 

(11) administration of oral unit dose medications from 
the client's daily pill reminder [pill] container in accordance with 
§225.11[(a)] of this title (relating to Delegation of Administration of 
Medications From Pill Reminder Container [and Administration of 
Insulin]); 

(12) administration of insulin or other injectable medica-
tions prescribed in the treatment of diabetes mellitus administered sub-
cutaneously, nasally, or via an insulin pump in [subcutaneously, nasally, 
or via insulin pump in] accordance with §225.12 [§225.11(b)] of this 
title (relating to Delegation of Insulin or Other Injectable Medications 
Prescribed in the Treatment of Diabetes Mellitus); [and] 

(13) certain emergency measures as defined in §224.6(4) 
of this title (relating to General Criteria for Delegation); 

(14) those tasks that an RN may reasonably conclude as 
safe to delegate based on an assessment consistent with §225.6 of this 
title; and 

(15) [(13)] other such tasks as the Board may designate. 

§225.11. Delegation of Administration of Medications From Pill Re-
minder Container [and Administration of Insulin]. 

[(a)] In addition to all previous criteria listed, when delegating 
the administration of oral unit dose medications from the client's daily 
pill reminder container, the RN must: 

(1) ensure that the unit dose medication(s) are placed in 
the client's daily pill reminder [pill] container, from properly dispensed 
prescription bottle(s), by the RN or a person mutually agreed upon by 
the RN and client or client's responsible adult who has demonstrated 
the ability to complete the task properly; 

(2) instruct the client or client's responsible adult and the 
unlicensed person involved in such delegation activity about each med-
ication placed in such a container with regard to distinguishing char-
acteristics of each medication, proper time, dose, route and adverse 
effects which may be associated with the medication; 

(3) provide to the client, client's responsible adult if ap-
plicable, and the unlicensed person(s) instructions to contact the RN 
before the medication is administered when there are questions con-
cerning the medications or changes in the client's status related to the 
medication being given. An example is when the medications appear 
to be rearranged or missing. 

(4) make supervisory visits in the event there are changes 
in the client's status related to the medication being given and determine 
the frequency of supervisory visits in consultation with the client or the 

client's responsible adult to assure that safe and effective services are 
being provided; and 

(5) ensure the client or client's responsible adult acknowl-
edges in writing that the administration of medication(s) under this sec-
tion will be delegated to an unlicensed person. 

[(b) In addition to complying with all previous criteria listed, 
when delegating administration of insulin subcutaneously, nasally, or 
via insulin pump the RN must:] 

[(1) arrange for a RN to be available on call for consulta-
tion/intervention 24 hours each day;] 

[(2) provide teaching of all aspects of insulin administra-
tion, subcutaneously, nasally, or via insulin pump to the client and the 
unlicensed person to include, but not limited to proper technique for 
determination of the client's blood sugar prior to each administration 
of insulin, proper injection technique, risks, side effects and the correct 
response(s). The RN must leave written instructions for the perfor-
mance of the administration of insulin subcutaneously, nasally, or via 
insulin pump, including a copy of the physician's order or instructions, 
for the unlicensed person, client, or client's responsible adult to use as 
a reference.] 

[(3) delegate the administration of insulin subcutaneously, 
nasally, or via insulin pump to an unlicensed person, specific to one 
client. The RN must teach that the administration of insulin subcuta-
neously, nasally, or via insulin pump is to be performed only for the pa-
tient for whom the instructions are provided and instruct the unlicensed 
person that the task is client specific and not transferable to other clients 
or providers;] 

[(4) delegate the administration of insulin subcutaneously, 
nasally, or via insulin pump to additional unlicensed persons provid-
ing care to the specific client provided the registered nurse limits the 
number of unlicensed persons to the number who will remain proficient 
in performing the task and can be safely supervised by the registered 
nurse;] 

[(5) make supervisory visits to the client's location at least 3 
times within the first 60 days (one within the first two weeks, one within 
the second two weeks and one in the last 30 days) to evaluate the proper 
medication administration of insulin by the unlicensed person(s). After 
the initial 60 days, the RN, in consultation with the client or client's 
responsible adult, shall determine the frequency for supervisory visits 
to assure the proper and safe administration of insulin by the unlicensed 
person(s). Separate visits shall be made for each unlicensed person 
administering insulin;] 

[(6) make supervisory visits in the event there are changes 
in the client's status; and] 

[(7) ensure that the client or client's responsible adult ac-
knowledges in writing that the administration of medication(s) under 
this section will be delegated to an unlicensed person.] 

§225.12. Delegation of Insulin or Other Injectable Medications Pre-
scribed in the Treatment of Diabetes Mellitus. 

In addition to all previous criteria listed, when delegating administra-
tion of insulin or other injectable medications prescribed in the treat-
ment of diabetes mellitus administered subcutaneously, nasally, or via 
insulin pump the RN must: 

(1) arrange for a RN to be available on call for consulta-
tion/intervention 24 hours each day; 

(2) provide teaching of all aspects of insulin or other in-
jectable medications prescribed in the treatment of diabetes mellitus 
administered subcutaneously, nasally, or via insulin pump to the client 
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and the unlicensed person to include, but not limited to proper tech-
nique for determination of the client's blood sugar prior to each ad-
ministration of insulin or other medication, proper injection technique, 
risks, side effects and the correct response(s). The RN must leave writ-
ten instructions for the performance of administering insulin or other 
injectable medications prescribed in the treatment of diabetes mellitus 
subcutaneously, nasally, or via insulin pump, including a copy of the 
physician's order or instructions, for the unlicensed person, client, or 
client's responsible adult to use as a reference; 

(3) delegate the administration of insulin or other injectable 
medication prescribed in the treatment of diabetes mellitus subcuta-
neously, nasally, or via insulin pump to an unlicensed person, specific 
to one client. The RN must teach that the administration of insulin 
or other injectable medication prescribed in the treatment of diabetes 
mellitus subcutaneously, nasally, or via insulin pump is to be performed 
only for the patient for whom the instructions are provided and instruct 
the unlicensed person that the task is client specific and not transferable 
to other clients or providers; 

(4) delegate the administration of insulin or other injectable 
medication prescribed in the treatment of diabetes mellitus subcuta-
neously, nasally, or via insulin pump to additional unlicensed persons 
providing care to the specific client provided the registered nurse lim-
its the number of unlicensed persons to the number who will remain 
proficient in performing the task and can be safely supervised by the 
registered nurse; 

(5) make supervisory visits to the client's location at least 3 
times within the first 60 days (one within the first two weeks, one within 
the second two weeks and one in the last 30 days) to evaluate the proper 
medication administration of insulin by the unlicensed person(s). After 
the initial 60 days, the RN, in consultation with the client or client's 
responsible adult, shall determine the frequency for supervisory visits 
to assure the proper and safe administration of insulin by the unlicensed 
person(s). Separate visits shall be made for each unlicensed person 
administering insulin; 

(6) make supervisory visits in the event there are changes 
in the client's status; and 

(7) ensure that the client or client's responsible adult ac-
knowledges in writing that the administration of medication(s) under 
this section will be delegated to an unlicensed person. 

§225.13. Tasks Prohibited From Delegation. 

The following are nursing tasks that are not within the scope of sound 
professional nursing judgment to delegate: 

(1) physical, psychological, and social assessment, which 
requires professional nursing judgment, intervention, referral, or fol-
low-up; 

(2) formulation of the nursing care plan and evaluation of 
the client's response to the care rendered; 

(3) specific tasks involved in the implementation of the 
care plan that require professional nursing judgment or intervention; 

(4) the responsibility and accountability for client or 
client's responsible adult health teaching and health counseling which 
promotes client or client's responsible adult education and involves 
the client's responsible adult in accomplishing health goals; and 

(5) the following tasks related to medication administra-
tion: 

(A) calculation of any medication doses except for mea-
suring a prescribed amount of liquid medication and breaking a tablet 
for administration, provided the RN has calculated the dose; 

(B) administration of medications by an injectable route 
except for subcutaneous injectable insulin or other injectable medica-
tion prescribed in the treatment of diabetes mellitus as permitted by 
§225.12 of this title (relating to Delegation of Administration of In-
sulin) or other injectable medication prescribed in the treatment of dia-
betes mellitus and in emergency situations as permitted by §224.6(4) of 
this title (relating to General Criteria for Delegation) and §225.10(13) 
of this title (relating to Tasks That May Be Delegated); 

(C) administration of medications by way of a tube in-
serted in a cavity of the body except as permitted by §225.10(10) of 
this title; 

(D) responsibility for receiving or requesting verbal or 
telephone orders from a physician, dentist, or podiatrist; and 

(E) administration of the initial dose of a medication 
that has not been previously administered to the client unless the RN 
documents in the client's medical record the rationale for authorizing 
the unlicensed person to administer the initial dose. 

§225.14. Supervising Unlicensed Personnel Performing Tasks Dele-
gated by Other Practitioners. 

(a) The following applies to the registered nurse who practices 
in a collegial relationship with another licensed practitioner who has 
delegated tasks to an unlicensed person over whom the RN has su-
pervisory responsibilities. The RN's accountability to the BON, with 
respect to its taking disciplinary action against the RN's license, is met 
if the RN: 

(1) verifies the training of the unlicensed person; 

(2) verifies that the unlicensed person can properly and ad-
equately perform the delegated task without jeopardizing the client's 
welfare; and 

(3) adequately supervises the unlicensed person. 

(b) If the RN cannot verify the unlicensed person's capability 
to perform the delegated task, the RN must communicate this fact to 
the licensee who delegated the task. 

§225.15. Application of Other Laws and Regulations. 

BON §217.11(1) of this title (relating to Standards of Professional 
Nursing Practice) requires RNs to know and conform to all laws and 
regulations affecting their area of practice. The RN authorizing an 
unlicensed person to perform tasks in independent living environ-
ments should be aware that, in addition to this chapter, various laws 
and regulations may apply including, but not limited to, laws and 
regulations governing home and community support service agencies 
and Medicare and Medicaid regulations. In situations where a RN's 
practice is governed by multiple laws and regulations that impose 
different requirements, the RN must comply with them all and if in-
consistent, the most restrictive requirement(s) governs. For example, 
if one regulation requires a RN to make a supervisory visit every 14 
days and another leaves it to the RN's professional judgment, the RN 
would have to visit at least every 14 days or more frequently, if that is 
what the RN's professional judgment indicated. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 8, 

2013. 
TRD-201305169 
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Jena Abel 
Assistant General Counsel 
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22 TAC §§225.12 - 225.14 
(Editor's note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of 
the Texas Board of Nursing or in the Texas Register office, James Earl 
Rudder Building, 1019 Brazos Street, Austin, Texas.) 

The Texas Board of Nursing (Board) proposes the repeal of exist-
ing §§225.12 - 225.14, concerning RN Delegation to Unlicensed 
Personnel and Tasks not Requiring Delegation in Independent 
Living Environments for Clients with Stable and Predictable Con-
ditions. This repeal is necessary because the Board is proposing 
revisions to existing Chapter 225 that will result in the addition 
of new sections to the chapter, as well as the re-organization of 
existing sections of the chapter. These proposed amendments 
and new sections are being published elsewhere in this issue of 
the Texas Register, in conjunction with this proposed repeal. 

Fiscal Note. Katherine Thomas, Executive Director, has deter-
mined that for each year of the first five years the proposed re-
peal will be in effect, there will be no fiscal impact to state or local 
governments as a result of the enforcement or administration of 
the proposal. There will be no anticipated effect on local employ-
ment or the local economy as a result of the proposed repeal. 

Public Benefit/Cost Note. Ms. Thomas has also determined that 
for each year of the first five years the proposed repeal is in ef-
fect, the anticipated public benefit will be the adoption of a better 
organized set of regulations. There are no anticipated economic 
costs to persons who are required to comply with the proposed 
repeal. 

Economic Impact Statement and Regulatory Flexibility Analysis 
for Small and Micro Businesses. As required by the Government 
Code §2006.002(c) and (f), the Board has determined that the 
proposed repeal will not have an adverse economic effect on 
any small or micro business because there are no anticipated 
economic costs to any person who is required to comply with 
the proposed repeal. 

Takings Impact Assessment. The Board has determined that no 
private real property interests are affected by this proposed re-
peal and that this proposed repeal does not restrict or limit an 
owner's right to property that would otherwise exist in the ab-
sence of government action and, therefore, does not constitute 
a taking or require a takings impact assessment under the Gov-
ernment Code §2007.043. 

Request for Public Comment. Comments on the proposed 
repeal may be submitted to James (Dusty) Johnston, General 
Counsel, Texas Board of Nursing, 333 Guadalupe, Suite 3-460, 
Austin, Texas 78701 or dusty.johnston@bon.texas.gov no later 
than 30 days from the date that the proposed repeal is published 
in the Texas Register. 

Statutory Authority. The repeals are proposed under Texas 
Occupations Code §301.151 and §301.152, which authorize the 
Board of Nursing to adopt and enforce rules consistent with the 
Nursing Practice Act, including rules addressing professional 
nursing practice and minimum standards of professional nurse 
practice. 

No other statutes, articles, or codes are affected by the proposed 
repeals. 

§225.12. Tasks Prohibited From Delegation. 
§225.13. Supervising Unlicensed Personnel Performing Tasks Dele-
gated by Other Practitioners. 
§225.14. Application of Other Laws and Regulations. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 12, 

2013. 
TRD-201305173 
Jena Abel 
Assistant General Counsel 
Texas Board of Nursing 
Earliest possible date of adoption: December 22, 2013 
For further information, please call: (512) 305-6822 

TITLE 28. INSURANCE 

PART 1. TEXAS DEPARTMENT OF 
INSURANCE 

CHAPTER 6. CAPTIVE INSURANCE 
The Texas Department of Insurance proposes adding new Chap-
ter 6 and 28 Texas Administrative Code §§6.1, 6.2, 6.101 - 6.105, 
6.201 - 6.203, 6.301 - 6.307, 6.401 - 6.410, 6.501, 6.601, and 
6.701 to implement Insurance Code Chapter 964 enacted under 
Senate Bill 734, 83rd Legislature, 2013, effective June 14, 2013. 
These sections are grouped into eight subchapters that concern: 
(i) general matters related to the implementation of these sec-
tions; (ii) registration of captive management companies; (iii) is-
suance of a certificate of authority to a captive insurance com-
pany; (iv) maintenance of the captive insurance company's cer-
tificate of authority; (v) financial reporting for the captive insur-
ance company; (vi) workers' compensation insurance; (vii) cap-
tive insurance company tax waivers; and (viii) disciplinary ac-
tions. 

The proposed sections are flexible enough to accommodate the 
various structures, risks, and management approaches for cap-
tive insurance companies while also meeting the statutory re-
quirements that captive insurance companies must be financially 
stable, maintain adequate reserves to service the risks that they 
insure, and retain experienced management to make success of 
the entity probable. The following discussion provides a general 
overview of the sections. 

Subchapter A. General Matters. This subchapter addresses def-
initions and submission requirements applicable to the chapter. 

§6.1. Definitions. This section incorporates the definitions es-
tablished in Insurance Code §964.001 and establishes additional 
defined terms. 

Insurance Code §964.001 defines the terms "captive insurance 
companies" and "captive management companies." Insurance 
Code §964.001 defines a captive management company as an 
entity, and Insurance Code §964.053(b) provides that a captive 
insurance company may be formed and operated as any type 
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of business organization authorized under the Business Organi-
zations Code. The terms are used throughout Insurance Code 
Chapter 964, but the reference neither creates a requirement 
that these entities must be corporations nor does the reference 
only apply to entities formed as corporations. Subsection (a) in-
corporates the statutory definitions into these sections. 

The term "annual report" incorporates the three required compo-
nent parts of the report. As stated in the definition, these com-
ponent parts are addressed in other sections and the adopted 
Texas Captive Annual Report form and its instructions. 

The term "certificate of filing" is used in these sections instead of 
the term "certificate of formation." The term "certificate of filing" 
has been offered by the Secretary of State to better track the 
terminology for the document the Secretary of State will issue 
when the captive insurance company entity is formed. 

The term "general partnership" is defined to include a general 
partnership designated as a limited liability partnership. This is 
based on information from the Secretary of State that a limited 
liability partnership is not a separate type of entity, but a des-
ignation that a general partnership or limited partnership may 
hold. This distinction is necessary because Insurance Code 
§964.053(b) prohibits formation of a captive insurance company 
as a general partnership. 

The term "governing body" is also defined for the purpose of im-
plementing Insurance Code Chapter 964, because it may have 
different meanings between its use in the formation of certain 
entities under the Business Organizations Code and the depart-
ment's interpretation of its use in Insurance Code Chapter 964. 
Specifically, the Business Organizations Code may allow for the 
governing body of certain entities to be other entities. Insurance 
Code §964.053(d) and (e) require the captive insurance com-
pany to designate individuals as a members of a governing body 
for the purpose of performing acts necessary to comply with In-
surance Code Chapter 964 and these sections. The term "gov-
erning body" in these sections applies to those individuals, and 
not to formation of the entity. These sections are not intended 
to create or amend any formation or submission requirements 
used by the Secretary of State. 

§6.2. Submissions and Notifications to the Commissioner and 
Department. This section provides instructions for delivering 
submissions and notices to the commissioner and department. 

Subchapter B. Captive Management Companies. This subchap-
ter addresses the registration of captive management compa-
nies, the duration of the registration, the designation of the re-
sponsible party, contracting with the captive insurance company, 
and requirements of a contract with the captive insurance com-
pany. 

§6.101. Registration of Captive Management Companies. Reg-
istered captive management companies may provide adminis-
trative services to captive insurance companies. As provided in 
subsection (a), the commissioner must approve the captive man-
agement company's registration prior to providing administrative 
services. The sections do not prohibit a captive management 
company from seeking registration approval at the same time the 
captive insurance company submits its application. However, 
the department will not approve the captive insurance company's 
application if the registration is not approved and the unregis-
tered captive management company continues to be listed as 
providing administrative services to the captive insurance com-
pany. 

Subsection (b) establishes that individuals may not provide ad-
ministrative services to a captive insurance company except as 
an employee of a captive insurance company or a captive man-
agement company. This requirement is based on the language 
in Insurance Code §964.001 defining "captive management 
company" and the registration requirement in Insurance Code 
§964.067. Administrative services are defined in §6.1. 

Subsection (c) establishes the information that the captive man-
agement company must provide the department when register-
ing as a captive management company. This includes informa-
tion about the captive management company and the captive 
management company's designated responsible party. The des-
ignated responsible party will be the primary source of contact for 
the department. Information related to the designated responsi-
ble party is listed in §6.103. While the department may provide a 
registration form that registrants may submit, the department has 
chosen not to establish a requirement that the registrant must 
use a specific form to submit the required information. 

The department considers this level of review both necessary 
and authorized by statute. Insurance Code §964.067 requires 
a captive management company to register with the department 
and provide information required by the commissioner. This is a 
legislative direction that provides the ability to set some standard 
for registering and maintaining that registration. The department 
is concerned that captive insurance companies will have varying 
levels of resources and sophistication to independently evaluate 
solicitations from these third party contractors. 

To the extent that some captive insurance companies may place 
weight on a department registration, some level of review is war-
ranted before the registration is granted. However, the captive 
management company is not a risk bearing entity, and it is lim-
ited to providing administrative services within the scope of a 
contract with a captive insurance company that is limited under 
Insurance Code Chapter 964 to insuring its affiliate's risks and 
unaffiliated controlled business risks. The department has pro-
posed a limited level of review focused on information about the 
captive management company's designated responsible party, 
in addition to basic contact and identification information. 

Because the captive management company may have the re-
quired information in another format for another jurisdiction, the 
department has chosen not to establish a requirement that the 
registrant must use a specific Texas form to submit the required 
information. 

§6.102. Maintenance and Duration of the Registration. Sub-
section (a) provides that a captive management company must 
notify the department of changes in its registration information 
within 30 days of the change. Subsection (b) establishes that 
the captive management company must replace a designated 
responsible party within 30 days or it may no longer operate as 
a captive management company. This is because this person 
is the identified representative of the captive management com-
pany and operating without a designated responsible party does 
not comply with this chapter. While the department prefers that 
the captive management company not have any gap in a des-
ignated responsible party, the 30-day period allows the captive 
management company time to comply following an unexpected 
event without an immediate disruption in its operations and the 
captive insurance company's operations. 

Subsection (c) provides that a captive management company's 
registration will expire if the entity is not actively providing ad-
ministrative services to a captive insurance company for more 
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than 90 days. This is necessary to ensure that registered cap-
tive managers are active participants in the Texas market and 
not simply seeking a designation. Further, the requirement for 
reentry into the market is extremely low, and the sections do not 
prohibit a captive management company from applying for a reg-
istration at the time a captive insurance company that it will man-
age begins the more extensive process of seeking a certificate 
of authority. 

Subsection (d) establishes that a captive management company 
with an expired registration must resubmit its registration. The 
subsection also provides that the commissioner may waive re-
quirements for certain information if requested by the registrant 
and the department determines that the information is unneces-
sary. 

§6.103. Designated Responsible Party. Subsection (a) specifies 
the qualification for an individual to be designated a responsible 
party and the information that must be provided about the des-
ignated individual. This includes identifying information, profes-
sional background information, criminal history, and, unless ex-
empt, a criminal history background check using the procedure 
under §1.509 of this title as authorized by Government Code 
§411.106. 

If the designated responsible party has submitted a set of fin-
gerprints to the department for a license that is currently active, 
the individual is not required to submit another set of fingerprints 
under §1.504(b)(1). Otherwise, fingerprint background checks 
will be conducted using established department processes spec-
ified in §1.509. Electronic fingerprinting is preferred and is done 
through the Texas Department of Public Safety's (DPS) vendor. 
The print is electronically determined to be usable at the time of 
collection, forwarded to the DPS and FBI for review, and the re-
sults are made available securely to the department within a few 
days. Persons may also submit paper fingerprint cards. How-
ever, reprints are often required if the DPS determines after it 
receives the prints that they are unsuitable for scanning into an 
electronic format. Payment of fees is required under §1.509. 
The vendor, DPS, and the FBI establish fee and payment re-
quirements. 

The designated responsible party must not have a prior criminal 
history that would bar the person from licensure under §1.502 of 
this title. 

§6.104. Administrative Services Contracts. This section 
addresses administrative service contracts between captive 
management and captive insurance company or other captive 
management companies. The captive insurance company 
may elect to perform administrative service functions in-house, 
directly contract with separate captive management companies 
to perform different administrative service functions, contract 
with a captive management company that will then contract with 
other captive management companies, or some combination of 
these structures. 

Subsection (a) provides that the captive insurance company may 
contract with a number of captive management companies. Sub-
section (b) provides that captive management companies may 
contract with other captive management companies if the cap-
tive insurance company approves. 

However, as addressed in subsection (c), regardless of the con-
tractual relationships, the captive insurance company remains 
responsible for compliance with all statutory and regulatory re-
quirements. The captive insurance company is the entity obli-
gated on the risk, and it has a duty to manage that risk in com-

pliance with the law. Subsection (d) provides that subsection (c) 
does not limit the duty of the captive management company to 
also comply with statutes and regulations. The department in-
tends to allow for flexible structures; however, compliance can-
not be avoided by attempting to shift blame for a violation be-
tween the entities. 

The Insurance Code and other laws require persons perform-
ing certain functions to have a license. For example, adjusters 
require a license. To the extent the entity or the employee per-
forming a function is required to have a license, subsection (e) 
requires them to hold the license. A captive management com-
pany registration does not authorize the captive management 
company or its employees to perform a licensed service without 
the required license. 

§6.105. Agreements to Provide Administrative Services. This 
section establishes certain provisions that must be incorpo-
rated into a captive management contract. Insurance Code 
§964.059(b)(3) and (5) authorize the commissioner to consider 
the overall soundness of the captive insurance company's plan 
of operations and factors relevant to determining whether the 
captive insurance company will be able to meet its policyholder 
obligations. The requirements are basic, but have presented 
impediments to insurers fulfilling their obligations in the depart-
ment's regulatory experience. 

Further, as provided in Insurance Code §964.055, books and 
records are subject to Insurance Code Chapter 803. Insurance 
Code §803.005 requires that the books, records, accounts, or of-
fices of a domestic company must be under the company's direct 
supervision, management, and control. Section 803.008 autho-
rizes the commissioner to adopt rules to authorize a domestic 
company to maintain its books and records with a nonaffiliated 
entity other than an agency. This section establishes contracting 
requirements. 

Subchapter C. Captive Insurance Company Application 
Process. This subchapter establishes the procedure for sub-
mitting a captive insurance company certificate of authority 
application and the information the department will require to 
process that application. The procedure is intended to minimize 
delay and create a reasonable and flexible process within the 
scope of the statute. Further, while not required by these sec-
tions, an applicant may request an initial meeting and cursory 
business plan review prior to filing an application, to expedite 
the process. Because the department's financial evaluation 
and qualifying examination of the proposed captive insurance 
company may require significantly more time than the Secretary 
of State's review and issuance of a certificate of filing, the 
sections do not require the company to be formed prior to the 
department commencing its review. 

§6.201. Captive Insurance Company Certificate of Authority Re-
quired. This section requires an applicant to submit an applica-
tion providing the information in §6.202 of this title and the re-
quired fee to apply for a certificate of authority. The department 
has chosen not to require or adopt a specific form or format for 
submitting the information, because the applicant, in particular 
those applicants redomesticating to Texas from other domiciles, 
may have the required information on other forms and in other 
formats. The department seeks to work with these applicants in 
minimizing the cost, delay, and effort required in applying for a 
Texas certificate of authority. 

Until January 1, 2019, Insurance Code §964.057(d) establishes 
an application fee of $1,500. Insurance Code §964.057(c) re-

PROPOSED RULES November 22, 2013 38 TexReg 8359 



quires the commissioner to set an application fee of not less than 
$1,500 by rule for applications commencing on and after January 
1, 2019. Establishing the fee at this time eliminates the need to 
have another proposal simply to set that fee. If the department 
determines that a greater fee is necessary for applications com-
mencing on and after January 1, 2019, a subsequent proposal 
will be necessary. 

§6.202. Captive Insurance Company Certificate of Authority Ap-
plication Contents and Process. This section lists the informa-
tion an applicant for a certificate of authority must submit and 
describes the application process. The application requirements 
in subsections (a) - (d), including a plan of operation, certifica-
tions, and verifications, are authorized under Insurance Code 
§964.057 and necessary to evaluate the applicant under Insur-
ance Code §964.059. To retain some flexibility in this new licens-
ing area, subsection (g) provides that the commissioner may 
waive the submission of certain information if warranted. Fur-
ther, the department has not proposed to adopt and require a 
specific application form. Subsection (d) will allow the applicant 
to use forms and formats from other jurisdictions or other recipi-
ents that provide the required information. 

Subsection (a)(1) - (10) lists general information requirements 
about the captive insurance company applicant. The required 
information includes biographical affidavits on certain persons 
listed in §6.303 of this title, unless the function that person is 
performing has or will be contracted to a captive management 
company. This review is authorized under Insurance Code 
§964.059(b)(2). Fingerprints are not required under this section 
for these individuals. In the situation of pure captives and to 
some extent controlled unaffiliated business captives, these 
persons are not managing an unrelated third party's risk. 

Subsection (a)(11) lists the requirements for a plan of opera-
tion. The department considers this information to be critical in 
assessing the viability and soundness of the captive insurance 
company. Subsection (b) lists additional requirements that apply 
to captive insurance company applicants that are redomesticat-
ing to Texas. Subsection (c) lists additional requirements that 
apply to captive insurance company applicants that will be oper-
ating with unaffiliated controlled businesses. 

As described in subsection (e), the department will review the 
submitted information. In discussions with the department or 
during the process of the examination, the applicant entity may 
amend its information without restarting the application process. 
Following completion of the review, either the department will is-
sue a certificate of general good, or the commissioner will deny 
the application. Denial of the application will trigger administra-
tive rights the applicant has under Insurance Code §964.059. 
The statute does not require a certificate of general good; how-
ever, this section establishes that the department will provide 
written confirmation to the applicant that the application is ac-
ceptable. 

As described in subsection (f), the department will then consider 
a certificate of filing from the Secretary of State as the next step 
in the process of issuing the certificate of authority. As to whether 
the Secretary of State will consider the certificate of general good 
in its review is a matter solely within the discretion of the Sec-
retary of State. The certificate of filing must be accompanied 
by the affidavits and information required under Insurance Code 
§964.057. 

§6.203. Issuance of Captive Insurance Company Certificate of 
Authority Application. This section provides that when the de-

partment has received the required information under §6.202 
and certificate of filing as required under §6.202, the depart-
ment will conduct a final review of the documents to determine 
if a certificate of authority should be issued. This review will 
satisfy the qualifying examination requirement under Insurance 
Code §964.058 for start-up captive insurance companies and 
the commissioner's determination requirement under Insurance 
Code §964.071 for redomestications. The department antici-
pates that in most cases the entity documentation will be sub-
mitted to the Secretary of State within days after the certificate 
of general good is issued and that the certificate of filing will be 
provided to the department within a few days of that submission. 
However, if a significant period of time has elapsed following the 
issuance of the certificate of general good, or some irregular-
ity appears, the department may request updated projections 
or other information. Communication throughout the application 
process, especially of any foreseen or unforeseen difficulties, will 
enhance the process for all parties. 

Subchapter D. Maintenance of a Captive Insurance Company's 
Certificate of Authority. This subchapter establishes the re-
quirements for maintenance of a captive insurance company's 
certificate of authority. In addition, §6.302 and §6.303 address 
the captive insurance company's governing body and persons 
required to submit biographical information that are also refer-
enced in the application process. 

§6.301. Ongoing Requirements. Subsection (a) of this section 
lists the basic requirements for maintenance of the captive in-
surance company's certificate of authority. This includes main-
tenance of its corporate structure and payment of related fees. 
The department will work with captive insurance companies to 
assure compliance, including a return to compliance. However, 
failure to meet these requirements may subject a captive insur-
ance company to disciplinary action as described in §6.701. 

§6.302. Governing Body. As required under Insurance Code 
§964.059, the captive insurance company must have officers or 
directors with "sufficient insurance experience, ability, standing, 
and good record to make success of the captive insurance com-
pany probable." The department considers meeting this stan-
dard to require both individuals overseeing the operation and 
individuals with technical skill. Rather than attempt to define a 
management structure for each captive insurance company to 
include directors and officers regardless of its business struc-
ture, the proposed sections simply require the captive insurance 
company to have a governing body. The term governing body is 
defined in §6.2 of this title as the individuals "who comprise the 
ultimate decision-making body of a captive insurance company, 
including directors and officers." 

This section establishes that the persons comprising the gov-
erning body collectively must have the experience and ability 
to oversee the operations of the captive insurance company as 
part of the fulfillment of the requirement under Insurance Code 
§964.059. This oversight responsibility is further described in 
subsection (b). The technical skills necessary to operate the 
captive insurance company may be provided by members of the 
governing body, other managers, or captive management com-
panies. 

§6.303. Captive Insurance Company Biographical Information. 
This section specifies the individuals who must provide biograph-
ical information for certain individuals. The biographical informa-
tion will be used to evaluate the individual's experience, ability, 
standing, and good record as required under Insurance Code 
§964.059. This section includes persons responsible for manag-
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ing technical operations that the captive insurance company has 
chosen to perform in-house, members of the governing body, 
and other corporate officers. Individuals with technical manage-
ment responsibilities and corporate officers may be members of 
the governing body. The section does not require captive insur-
ance companies to employ individuals to perform these technical 
and administrative functions. The captive insurance company is 
not required to provide biographical information if the function is 
performed by a captive management company. 

Subsection (b) sets forth the biographical information that will 
be required. As addressed in regard to the application require-
ment in §6.202, fingerprints are not required for these individu-
als because in the situation of pure captives and to some extent 
controlled unaffiliated business captives, these persons are not 
managing an unrelated third party's risk. 

§6.304. Material Change in the Plan of Operations. This sec-
tion requires that the captive insurance company notify the de-
partment if it has material changes in its plan of operation. The 
section defines a material change as a "change in operations of 
the captive insurance company that results in a significant modi-
fication in the risk profile of the captive insurance company" and 
lists eight examples. This requirement is not a report of the cap-
tive insurance company's financial condition, but maintenance 
of the information supporting its certificate of authority. Because 
the plan of operation was approved in the decision to grant the 
captive insurance company's certificate of authority, changes to 
the plan require prior commissioner approval. 

As required in subsection (c), the captive insurance company 
must provide updated financial projections if the change in the 
plan of operation will result in a variation in the most recently 
filed projections equal to an amount greater than 15 percent of 
projected net equity. The updated projections must be submitted 
with the notice of the material change. 

Further, as provided in subsection (d), the department will eval-
uate if a change in the plan of operations may necessitate a 
change in the captive insurance company's minimum capital and 
surplus requirements. In considering the change and its effect 
on capital and surplus, the department may require the captive 
insurance company to provide an actuarial analysis. 

§6.305. Sale of a Covered Affiliate. Insurance Code §964.051 
and §964.052 limit captive insurance companies to insuring and 
reinsuring the operational risks of the captive insurance com-
pany's affiliates. This section clarifies that the captive insurance 
company may no longer provide insurance coverage for a former 
affiliate effective the date the affiliation ends, unless the captive 
insurance company provides information acceptable to the com-
missioner that the coverage provided meets the requirements to 
be categorized as controlled unaffiliated business. 

§6.306. Books and Records. Insurance Code §964.055 requires 
that a captive insurance company maintain its books and records 
within this state unless commissioner authorizes the captive in-
surance company to locate them outside of the state. This sec-
tion clarifies the requirement primarily for the purpose of han-
dling electronic records and addresses the difference between 
maintenance and location of the records. The department rec-
ognizes that while some entities may use physical records, many 
will use electronic records that can be accessed from almost any 
location, rendering the location of the record somewhat elusive. 
However, maintenance of the records involves individuals per-
forming data entry, requiring a physical location. This section 
specifies that the captive insurance company must give notice 

where the records are maintained and seek approval of the com-
missioner if that location is outside of the state. This section does 
not require all persons maintaining the records to be at the same 
physical location; however, all of the locations must be known to 
the department. Subsection (c) sets forth the information that 
must be submitted to the commissioner to request permission to 
locate or maintain records outside of the state. 

Section 6.306(d) - (g) establishes the condition of the books 
and records to enable the department to examine the captive in-
surance company, particularly for electronic records. Insurance 
Code §964.002(a)(3) provides that Insurance Code Chapter 401 
applies to captive insurance companies. Insurance Code Chap-
ter 401, Subchapter B establishes an examination requirement 
and its application to captive insurance companies is referenced 
in Insurance Code §964.065. These standards include a means 
of recovering records and data. The department has not spec-
ified a means of performing this function. Rather, the captive 
insurance company must demonstrate or document how it can 
recover its information in the event of a failure in its information 
storage system. That system is a business decision of the cap-
tive insurance company. 

§6.307. Changes to Formation Documents. This section estab-
lishes a procedure for captive insurance companies to request 
the commissioner's approval for changes in their formation doc-
uments so that they may comply with Insurance Code §964.062. 

Subchapter E. Financial Information and Reporting. This sub-
chapter establishes requirements for annual reports and provid-
ing notices of certain financial events, including changes in fi-
nancial projections, loans to affiliates, letters of credit, and poli-
cyholder dividends. 

§6.401. Annual Report. The Texas Captive Annual Report form 
and instructions are adopted by reference. The final annual re-
port will include formulas in the document; however, the data 
and calculation requirements are shown in the proposed form. 
As defined in §6.1, the annual report consists of three parts: (1) 
the captive insurance company's financial statements, including 
disclosures and supporting schedules; (2) an actuarial opinion 
completed by a qualified actuary that provides an opinion relat-
ing to policy reserves and other actuarial items for risks insured; 
and (3) financial projections every third year, as required under 
§6.406. The submission deadlines for the annual report follow 
the requirements established in Insurance Code §964.060. If the 
captive insurance company uses a fiscal year end other than a 
calendar year end, the deadlines in §6.404 will apply. 

§6.402. Basis of Accounting. This section clarifies that the re-
quirement to use generally accepted accounting principles in In-
surance Code §964.054(c) means that captive insurance com-
pany financial statements in this chapter will be based on gener-
ally accepted accounting principles issued by the Financial Ac-
counting Standards Board for use in the United States. 

§6.403. Audited Financial Statements. As required under In-
surance Code §964.060(b)(2), the captive insurance company 
must file with the department by June 1 of each year, a report of 
the captive insurance company's financial condition at last year 
end. Insurance Code §964.002(a)(3) provides that the captive 
insurance companies are also subject to the requirements of In-
surance Code Chapter 401. Insurance Code Chapter 401, Sub-
chapter A, applies to audited financial statements. The depart-
ment considers this to include the filing exemption in Insurance 
Code §401.006 for insurers with less that $1 million in written 
premium. 
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Subsection (a) provides that the Insurance Code §964.060(b)(2) 
requirement is subject to Insurance Code Chapter 401, Sub-
chapter A. Subsection (b) further provides the Insurance Code 
§964.060(b)(2) requirement that the report must include a quali-
fied accountant's opinion of the captive insurance company's fi-
nancial condition and establishes that the qualified accountant's 
opinion must meet the requirements established in Insurance 
Code Chapter 401, Subchapter A, and §7.85 and §7.88 of this 
title. 

§6.404. Captive Insurance Companies Using Other Than Calen-
dar Year Fiscal Years. This section establishes the procedure for 
requesting permission to use a fiscal year other than a calendar 
year. If the request is granted, the captive insurance company 
must submit the annual report using the schedule established in 
Insurance Code §964.060, which is set forth in subsection (c) for 
convenience. 

For premium tax purposes, however, the captive insurance com-
pany must comply with Insurance Code §964.060(c)(3) and sub-
mit certain information before March 1 of each year. Subsection 
(b) establishes that the information required to be submitted for 
premium tax purposes must be in the annual report format estab-
lished in the Texas Captive Annual Report form adopted under 
§6.401. Subsection (b) refers to the asset page and liability, cap-
ital, and surplus page rather than the "balance sheet" because 
that is the terminology used in the Texas Captive Annual Report 
form. 

§6.405. Capital and Surplus Requirements. Because captive 
insurance companies cover a broad variety of risks and have 
various business models, this section does not propose specific 
capital and surplus requirements. Rather, the commissioner will 
consider factors that are relevant to the specific risk profile and 
business model of each captive insurance company. The sec-
tion also points to three factors that should be relevant in almost 
all situations: (1) net writings to policyholders' surplus ratio, (2) 
net reserves to policyholders' surplus ratio; and (3) net retention 
of an individual loss per occurrence as a percentage of policy-
holders' surplus. 

§6.406. Financial Projections. This section establishes that the 
captive insurance company must provide financial projections 
covering the next four years of operations. In general, the cap-
tive insurance company will be required to submit projections 
upon application and with its annual report every third year. Up-
dated financial projections are also required if the captive insur-
ance company reports a material change in operations that will 
result in a variation in the most recently filed projections equal to 
an amount greater than 15 percent of projected net equity, or if 
requested by the department. Subsection (b) requires the finan-
cial projections to include a projected asset page; liability, capital, 
and surplus page; income statement page; and cash flow page 
in the same format as the annual report. 

Subsection (c) creates exceptions to the annual report require-
ment in subsection (a), if the captive insurance company has 
already submitted updated financial projections during the third 
year or if the department agrees to waive the requirement. Sub-
section (e) provides that the commissioner will evaluate the cap-
tive insurance company's minimum capital and surplus when 
there is an update to the captive insurance company's financial 
projections. The department may also require an actuarial opin-
ion on the effect of the change in the financial projections. 

§6.407. Loans to Affiliates. The section establishes the stan-
dards for approval of a loan to an affiliate. Subsections (a) - (c) 

establish requirements for a loan if the insurer is not part of an 
insurance holding company system subject to Insurance Code 
§823 under Insurance Code §964.002. To expedite processing, 
the submission will be labeled as "Loans to Affiliates' Captives." 

Insurance Code §964.002 provides that if a captive insurance 
company is affiliated with another insurance company that is part 
of a holding company subject to Insurance Code Chapter 823, 
the captive insurance company is also subject to Insurance Code 
Chapter 823. Because the holding company requirements differ 
from the requirements in subsections (a) - (c), subsection (d) 
clarifies that a captive insurance company subject to Insurance 
Code Chapter 823 must comply with Insurance Code Chapter 
823 and the holding company rules as addressed in §6.410. 

§6.408. Letters of Credit. Insurance Code §964.056(c)(2) au-
thorizes a captive insurance company to recognize a letter of 
credit as an asset that is acceptable for meeting minimum capi-
tal and surplus requirements. The commissioner must approve 
the letter of credit. Subsection (a) provides the standards for an 
acceptable letter of credit. Using a letter of credit as an asset 
may be a departure from generally accepted account principles. 

Subsection (a) does not apply to the use of a letter of credit 
in a reinsurance transaction. As provided in Insurance Code 
§964.052(d), captives may take credit on reserves for risks 
ceded to reinsurers under Subchapter C, Insurance Code 
Chapters 492 and Subchapter C, and Insurance Code Chapter 
493. Section 7.610 sets standards for a suitable letter of credit 
under those chapters. Subsection (b) clarifies that a letter of 
credit used for reinsurance purposes by a captive insurance 
company must meet the §7.610 requirements. 

§6.409. Policyholder Dividends. Insurance Code §964.063 re-
quires the captive insurance company to notify the commissioner 
when issuing a policyholder dividend. The notice must be given 
within 30 days of issuing the dividend. 

§6.410. Application of Holding Company Rules. Insurance Code 
§964.002(c) provides that Insurance Code Chapter 823 applies 
to a captive insurance company that is affiliated with another in-
surance company that is part of a holding company subject to 
Insurance Code Chapter 823. A captive insurance company in 
this circumstance is also subject to the regulations and require-
ments that implement Insurance Code Chapter 823, including 
the holding company rules in 28 TAC Chapter 7, Subchapter B. 

This chapter does not provide an exclusive listing of the regu-
lations that could apply to a captive insurance company that is 
subject to Insurance Code Chapter 823 under Insurance Code 
§964.002(c). However, the department does not anticipate that 
Insurance Code Chapter 823 and its implementing regulations 
will affect the requirements in this chapter, except as provided in 
§6.407(d). 

Subchapter F. Workers' Compensation. This subchapter clarifies 
in §6.501 that captive insurance companies are subject to work-
ers' compensation insurance statutes in the Insurance Code and 
the Labor Code. 

Subchapter G. Taxes. This subchapter establishes in §6.601 a 
procedure for a foreign or alien captive insurance company redo-
mesticating from another jurisdiction to request that the commis-
sioner postpone or waive the imposition of any tax or fee under 
the Insurance Code. The request may be for a waiver of all or 
part of the maintenance tax, the premium tax, or licensing fees. 
The commissioner may grant or deny the waiver request in whole 
or in part in the commissioner's sole discretion. 
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Subchapter H. Disciplinary Action. This subchapter clarifies in 
§6.701 that disciplinary action may be taken for violations of 
statute and this chapter, including violations of §6.501 address-
ing workers' compensation insurance and Labor Code §401.011. 

FISCAL NOTE. Jamie Walker, associate commissioner of the 
Financial Regulation Division, Licensing Services Section, has 
determined that for each year of the first five years the proposed 
sections will be in effect, there will be no fiscal impact to state 
and local governments as a result of the enforcement or admin-
istration of the proposal. There will be no measurable effect on 
local employment or the local economy as a result of the pro-
posal. 

The waiver of taxes and fees is discussed in §6.601. However, 
the proposal does not establish a waiver requirement or limit 
the commissioner's statutory authority to waive taxes and fees. 
The proposal establishes a registration fee for applications com-
mencing on and after January 1, 2019. Because January 1, 
2019, is expected to be beyond the first five-year period that 
these sections are in effect, the establishment of the fee after 
that date is not considered in this analysis. Prior to January 1, 
2019, the application fee is established under Insurance Code 
§964.057(d) and not as a result of this proposal. 

PUBLIC BENEFIT/COST NOTE. Ms. Walker also has deter-
mined that for each year of the first five years the proposed sec-
tions are in effect, there will be public benefits resulting from the 
proposal and there will be costs to persons required to comply 
with the proposal. 

Anticipated public benefits. The department anticipates that a 
primary public benefit resulting from the proposal will be the im-
plementation of SB 734 and a flexible procedure for the licens-
ing and regulation of captive insurance companies designed to 
make success of the captive insurance company probable. 

Estimated costs for persons required to comply with the pro-
posal. The proposal establishes requirements and related costs 
on captive management companies and captive insurance com-
panies. 

Captive management companies. Insurance Code §964.067 re-
quires captive management company to register with the com-
missioner by providing the information required by the commis-
sioner. It is a business decision of the captive management com-
pany to choose to subject itself to these regulations by electing 
to register to do business in Texas. Sections 6.101 - 6.103 ad-
dress the registration of captive management companies, the 
maintenance of the registration, and information that must be 
submitted by a captive management company's designated re-
sponsible party. Section 6.101 requires the captive management 
company to provide four pieces of information with its registra-
tion. Of these, the requirement in §6.101 and §6.103 for a finger-
print background check on the designated responsible party will 
result in an additional cost unless the individual is exempt under 
§1.504. The DPS vendor collects the fingerprints and processing 
fees. If the fingerprints are collected electronically at a vendor 
site, the current fee is $41.45. 

If electronic collection is not available or practical, fingerprints 
can be collected on paper cards and mailed to the DPS ven-
dor to be scanned for electronic processing with payment of the 
vendor's fee. The fingerprints must be captured by a law en-
forcement agency. The DPS vendor fee for this service remains 
$41.45, however, the applicant may be required to pay additional 
amounts for capturing the fingerprints and will be required to in-
cur postal charges. 

The department estimates the capture fee to be $10 per set of fin-
gerprints; however, it is not feasible to estimate the exact amount 
because the jurisdiction capturing the fingerprint will determine 
the amount. The Texas Legislature has established a charge 
of $10 in Human Resources Code §80.001(b). However, indi-
viduals in Texas would be better served by the using the DPS 
vendor's electronic services. The charges for capturing finger-
prints in other states will vary. The department estimates postal 
charges for mailing in the fingerprint card would be less than $1. 
Additional postal services, such as certified or overnight mail, 
would increase this amount but are not required by the proposal. 

The total costs for fingerprints are estimated to range between 
$41.45 and $62.45. A captive management company would be 
required to incur a similar cost if it changed its designated re-
sponsible party or was required to reinstate its registration un-
der §6.102, unless the requirement was waived by the commis-
sioner. 

The required registration information should otherwise be read-
ily available to the captive management company and should re-
sult in no additional costs to obtain. The requirement to submit 
the registration is imposed by statute and not as a result of this 
proposal. The department considers the requirement to register 
as a requirement to maintain the information when it changes, 
so the requirement to provide updated information under §6.102 
does not create an additional submission cost. Even if the reg-
istration requirement is an additional requirement, the new in-
formation should be readily available at no cost to the captive 
management company. The department estimates the cost of 
making an electronic submission to be minimal and impossible 
to reasonably estimate and the cost of a mail submission to be 
less than $5 in aggregate for postage, envelope, paper, and mail 
preparation. 

The department does not anticipate that the requirements 
in §6.104 and §6.105 create additional costs for the captive 
management companies. These sections place contractual 
requirements on the captive insurance company, which will 
pay for the cost of the service. The decision to enter into the 
contract will be a business decision of the captive management 
company. The captive management company can set its fees 
at a sufficient level to cover the requirements of the contract. 

Captive insurance companies. The proposal establishes re-
quirements for the captive insurance company's certificate of 
authority application, maintenance of its certificate of authority 
and operations, and the annual report to implement Insurance 
Code Chapter 964. The decision to apply for a certificate of 
authority to act as a captive insurance company is a business 
decision of the applicant and not a requirement of this proposal. 

The cost for captive insurance companies will vary for many rea-
sons, including size, structure, and prior experience. While it 
is not feasible to determine the actual cost of each activity for 
all captive insurance companies, the department has provided 
factors that will generate costs under this proposal. It is a busi-
ness decision of the captive insurance company to hire staff or 
contract for services through a captive management company. 
Contracting for the service does not eliminate the cost because 
it will be reflected in the contract price. The department has not 
applied these costs to captive management companies, even 
though they must also comply with the requirements in this chap-
ter. 

The department has received estimated ranges of costs from in-
dustry. The industry cost estimates appear to refer to the overall 
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anticipated cost and do not distinguish costs arising under the 
statute, additional costs from this proposal, and other costs that 
may occur but are not based on a requirement. 

Application. Insurance Code §964.057 requires an application 
for a captive insurance company that includes "a financial state-
ment" and "a plan of operation and financial projections," includ-
ing an actuarial report. Insurance Code §964.059 requires the 
commissioner to determine from the application that "the capital 
structure of the applicant meets the requirements of the chapter; 
and the officers and directors of the applicant have sufficient in-
surance experience, ability, standing and good record to make 
success of the captive insurance company probable." The com-
missioner is also required to consider the amount and liquidity of 
the applicant's assets relative to the risk to be assumed, the over-
all soundness of the applicant's plan of operation and the projec-
tions contained in that plan, and the adequacy of the expertise, 
experience, and character of each individual who will manage 
the applicant. Sections 6.202, 6.303, 6.401, 6.405, 6.407, and 
6.408 establish the documents necessary to meet the legislative 
requirements. 

The costs of submitting an application and demonstrating that 
the applicant meets the statutory requirements for a certificate 
of authority is a result of statute and not as a result of the 
adoption or enforcement of this proposal. Section 6.202 lists 
the requirements for an application. Information required under 
§6.202(a)(1) - (10) should be readily available to the captive 
insurance company applicant and not result in an additional 
cost. This includes information required for redomesticating 
captive insurance companies under §6.202(b) and captive insur-
ance companies with unaffiliated controlled businesses under 
§6.202(d). This information is necessary for the commissioner 
to complete the analyses of officers, directors, and managers 
required under Insurance Code §964.059. 

Section 6.202(a)(11) lists the requirements for the plan of 
operation that must be included with the application under 
Insurance Code §964.057. Each captive insurance company's 
actual costs to prepare a plan of operation will depend on 
its size and organization, and may require the services of 
actuaries, accountants, and lawyers. It is a business decision 
of the captive insurance company to hire staff or contract for 
services through a captive management company. While it is 
not feasible to determine the actual cost of the employees for 
all captive insurance companies, the United States Department 
of Labor, Bureau of Labor Statistics' May 2012, Occupational 
Employment Statistics report indicates that the average hourly 
wages for these professions in Texas are: $52.58 for actuaries 
(see http://www.bls.gov/oes/current/oes152011.htm#st); $34.54 
for accountants and auditors (see http://www.bls.gov/oes/cur-
rent/oes132011.htm#nat); and $62.27 for lawyers (see 
http://www.bls.gov/oes/current/oes231011.htm). 

The proposal does not require captive insurance companies to 
hire these professional staff, and captive insurance companies 
may contract with captive management companies for adminis-
trative services under this proposal. It is not feasible to estimate 
the cost of contracting for each service for all captive insurance 
companies. The method of compliance and ultimate cost of com-
pliance is a business decision of the insurance company and not 
a requirement of this proposal. 

Insurance Code §964.053 requires a captive insurance company 
to be formed and operated as a business organization autho-
rized under the Texas Business Organizations Code. The costs 
of forming a captive insurance company, including any require-

ments to redomesticate it, result from the statute and are not a 
result of this proposal. 

The industry estimated overall application costs for both redo-
mestications and start-up captive insurance companies. Indus-
try did not allocate costs between statute, the proposal, and other 
anticipated costs. Thus, these costs are not entirely the result 
of this proposal, but include amounts required to comply with 
statute and other costs that are anticipated but not required for 
compliance. Estimated costs for general legal assistance (for 
example, organizational document filings) for a redomestication 
range from $5,000 to $25,000; while estimated legal costs range 
from $2,500 to $15,000 for a start-up. Industry estimated costs 
for actuarial services (for example, feasibility reports and actu-
arial opinions) range from no additional cost to $50,000 for a re-
domestication, and range from $2,500 to $50,000 for a start-up. 

Industry-estimated accounting and auditing costs for financial 
statements, audit reports, and related projections, as part of an 
application process range from no additional cost to $25,000 
for a redomestication, and range from no additional cost to 
$100,000 for a start-up. Industry also estimated other costs, 
such as travel expenses and meetings with regulators ranging 
from $250 to $12,000 for a redomestication and ranging from 
$250 to $15,000 for a start-up. 

Maintenance and Operation. Section 6.301(6) and §6.303(b) re-
quire the captive insurance company to notify the commissioner 
and request prior approval of any material changes in the cap-
tive insurance company's plan of operations. The notice may be 
transmitted electronically at minimal cost, or by mail at a cost 
estimated to be less than $5 in aggregate for postage, enve-
lope, paper, and mail preparation. The information related to the 
change in the plan of operation should be readily available to the 
captive insurance company applicant and not result in an addi-
tional cost. 

Section 6.304(c) requires the captive insurance company to pro-
vide updates to financial projections if the change in the plan of 
operation will result in a change in the projected net equity of 
greater than 15 percent when compared to the most recent fi-
nancial projections. Each captive insurance company's actual 
costs to prepare updated financial projections will depend on the 
extent and complexity of the change in the plan of operation and 
the operational structure of the captive insurance company, and 
may require the services of accountants. It is a business deci-
sion of the captive insurance company to hire staff or contract 
for services through a captive management company. While 
it is not feasible to determine the actual cost of employees for 
all captive insurance companies, the United States Department 
of Labor, Bureau of Labor Statistics' May 2012, Occupational 
Employment Statistics indicates that the average hourly wage in 
Texas is $34.54 for accountants and auditors. It is not feasible 
to estimate the cost of contracting for each service for all captive 
insurance companies. The method of compliance and ultimate 
cost of compliance is a business decision of the insurance com-
pany and not a requirement of this proposal. 

Section 6.304(d) requires the captive insurance company to pro-
vide an actuarial opinion on the effect of the change in the plan 
of operation if requested by the department. Each captive in-
surance company's actual costs to prepare an actuarial opin-
ion will depend on the extent and complexity of the change in 
the plan of operation and the operational structure of the cap-
tive insurance company, and will require the services of actuar-
ies. It is a business decision of the captive insurance company 
to hire staff or contract for services through a captive manage-
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ment company. While it is not feasible to determine the actual 
cost of such employees for all captive insurance companies, the 
United States Department of Labor, Bureau of Labor Statistics' 
May 2012, Occupational Employment Statistics indicates that 
the average hourly wage in Texas is $52.58 for actuaries. It is 
not feasible to estimate the cost of contracting for each service 
for all captive insurance companies. The method of compliance, 
and ultimate cost of compliance, is a business decision of the 
insurance company and not a requirement of this proposal. 

Section 6.301(8) also requires the captive insurance company to 
notify the department of any change to the information provided 
in the application. The notice may be transmitted electronically 
at minimal cost or by mail at a cost estimated to be less than $5 
in aggregate for postage, envelope, paper, and mail preparation. 
The information related to the change in the plan of operation 
should be readily available to the captive insurance company 
applicant and not result in an additional cost. 

The proposal requires the captive insurance company to notify 
the department of material changes to its plan of operation, no-
tify the department of changes to the information provided in 
the captive insurance company's application, maintain its books 
and records, and contract with captive management companies 
that will maintain the captive management company's books and 
records. 

Insurance Code §964.055(b)(3) requires captive insurance com-
panies to request the commissioner's authority to maintain the 
captive insurance company's books at a location outside of the 
state. The department considers the word "maintain" to include 
the preparation of the records. The requirement in §6.306(a) - (c) 
for the captive insurance company to obtain the commissioner's 
permission to maintain records outside of Texas does not result 
in an additional cost to the captive insurance company. The con-
tent of the required notice should be readily available to the cap-
tive insurance company applicant and not result in an additional 
cost. The captive insurance company may transmit the notice 
electronically at minimal cost or by mail at a cost estimated to 
be less than $5 in aggregate for postage, envelope, paper, and 
mail preparation. 

Section 6.306(d) - (g) establish the condition of the books and 
records to enable the department to examine the captive in-
surance company, particularly for electronic records. Insurance 
Code §964.002(a)(3) provides that Insurance Code Chapter 401 
applies to captive insurance companies. Insurance Code Chap-
ter 401, Subchapter B establishes an examination requirement. 
The application of the examination provision to captive insur-
ance companies is also referenced in Insurance Code §964.065. 
The department expects that any insurer would maintain at least 
these limited record-keeping standards as a matter of good busi-
nesses practices; however, that may not always be the situation. 

Each captive insurance company using electronic record keep-
ing must develop and maintain a system under which the insurer 
maintains its records. This will require hardware and software. 
Section 6.306 requires the records to then have an audit trail, 
be accessible in Texas, and be recoverable. Each captive insur-
ance company's actual costs will depend on the captive insur-
ance company's existing record keeping system, location, trans-
mission requirements, and existing staff. To analyze the captive 
insurance company's current systems and develop the neces-
sary features to comply with the proposal, the insurer may need 
the services of systems software engineers for computer appli-
cations and software development, computer programmers, and 
accountants. 

While it is not feasible to determine the actual cost of em-
ployees for all insurers, the United States Department of 
Labor, Bureau of Labor Statistics' May 2012, Occupational 
Employment Statistics indicates that the average hourly wages 
for these professions in Texas are: $47.80 for software en-
gineers, (http://www.bls.gov/oes/current/oes151133.htm#st); 
$37.78 for computer programmers (http://www.bls.gov/oes/cur-
rent/oes151131.htm#st); and $34.54 for accountants and 
auditors. It is not feasible to estimate the cost of contracting for 
each service for all captive insurance companies. The method 
of compliance, and ultimate cost of compliance, is a business 
decision of the insurance company and not a requirement of 
this proposal. 

Insurance Code §964.056(c)(2) authorizes a captive insurance 
company to report as an asset a letter of credit in a form that 
has been approved by the commissioner and issued by a bank 
that has been approved by the commissioner. Section 6.409(a) 
establishes requirements for an acceptable letter of credit and is-
suing bank. Obtaining an acceptable letter of credit may require 
the services of accountants and lawyers. It is a business deci-
sion of the captive insurance company to hire staff or contract 
for services through a captive management company. While it 
is not feasible to determine the actual cost of employees for all 
captive insurance companies, the United States Department of 
Labor, Bureau of Labor Statistics' May 2012, Occupational Em-
ployment Statistics indicates that the average hourly wages for 
these professions in Texas are $34.54 for accountants and audi-
tors and $62.27 for lawyers. It is not feasible to estimate the cost 
of contracting for each service for all captive insurance compa-
nies. The method of compliance, and ultimate cost of compli-
ance, is a business decision of the insurance company and not 
a requirement of this proposal. 

Insurance Code §964.052(d) authorizes a "credit for reserves on 
risks or portions of risks ceded to reinsurers under Subchapter 
C, [Insurance Code] Chapter 492, and Subchapter C, [Insurance 
Code] Chapter 493." Those subchapters and the regulations im-
plementing them reference acceptable letters of credit for rein-
surance purposes. Section 6.409(b) restates the statutory re-
quirement and refers users to applicable regulations. The re-
quirement in Insurance Code §964.052(d) and the adopted rules 
implementing Insurance Code Chapter 492, Subchapter C, and 
Insurance Code Chapter 493, Subchapter C are not a cost aris-
ing from the adoption or enforcement of the proposal. 

Insurance Code §964.002(c) provides that Insurance Code 
"Chapter 823 applies to a captive insurance company only if 
the company is affiliated with another insurer that is subject 
to Chapter 823." Section 6.410 restates that requirement and 
refers users to applicable regulations. The requirement stated 
in Insurance Code §964.002(c) and the adopted rules imple-
menting that chapter are not a cost arising from the adoption or 
enforcement of the proposal. 

The industry estimates for maintenance costs did not distinguish 
between costs related to the annual report and costs related to 
other operations. These estimates will be discussed after the 
following section of annual reports. 

Annual report. Insurance Code §964.060 requires each captive 
insurance company to annually submit an annual statement on 
its financial condition and a report of financial condition with an 
independent certified public accountant's opinion of the com-
pany's financial condition. Insurance Code §964.056 requires 
the commissioner to determine the capital and surplus that 
the captive insurance company must maintain. Section 6.401 
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adopts the Texas Captive Annual Report form and instructions 
by reference. Captive insurance companies must annually 
submit financial statements and an actuarial opinion relating to 
policy reserves and other actuarial items. The actuarial report is 
necessary to determine the adequacy of the captive insurance 
company's capital and surplus. Additionally, §6.401 and §6.407 
require the captive insurance company to include updated 
financial projections in every third annual report. 

Each captive insurance company's actual costs to prepare an 
annual report will depend on its size and organization, will require 
the services of actuaries and accountants, and may require le-
gal assistance. It is a business decision of the captive insurance 
company to hire staff or contract for services through a captive 
management company. While it is not feasible to determine the 
actual cost of employees for all captive insurance companies, 
the United States Department of Labor, Bureau of Labor Sta-
tistics' May 2012, Occupational Employment Statistics indicates 
that the average hourly wages for these professions in Texas 
are $52.58 for actuaries, $34.54 for accountants and auditors, 
and $62.27 for lawyers. It is not feasible to estimate the cost of 
contracting for each service for all captive insurance companies. 
The method of compliance, and ultimate cost of compliance, is a 
business decision of the insurance company and not a require-
ment of this proposal. 

The annual report will require a copy of Microsoft Excel to be 
completed, and access to an Internet connection to download 
and submit. A single license of Microsoft Office Professional is 
currently available from Microsoft for download at a listed price 
of $399.99. Transfer of data from a proprietary system would be 
included in the costs of services for preparing the annual report. 
An Internet connection is considered a standard business utility 
and not likely an additional cost resulting from this proposal. 

The industry estimated overall annual maintenance costs to in-
clude the annual report, audit reports, and actuarial reports; how-
ever, industry did not allocate costs to specific requirements. In-
dustry also did not allocate costs to specific items, such as allo-
cating costs of implementing the statute, the proposal, and other 
anticipated costs. The department determined industry's esti-
mated costs here are not entirely the result of this proposal, but 
include amounts required to comply with the statute and other 
costs that are anticipated but not required for compliance. Indus-
try's annual cost estimates for accounting and auditing services 
range from $15,000 to $150,000, for actuarial services estimated 
costs range from $2,500 to $60,000, and for legal services es-
timated costs range from $250 to $15,000. Industry also esti-
mated unspecified "other" costs that would range from $250 to 
$15,000 annually. 

Insurance Code §964.060(b)(2) requires the report of financial 
condition with an independent certified public accountant's 
opinion of the company's financial report. Insurance Code 
§964.002(a)(3) provides that the captive insurance companies 
are also subject to the requirements of Insurance Code Chapter 
401. Insurance Code Chapter 401, Subchapter A applies 
to audited financial statements. Sections 7.85 and 7.88 are 
adopted to implement Insurance Code Chapter 401, Subchapter 
A. Costs associated with these rules are not a requirement 
resulting from the adoption or implementation of this proposal. 

Government Code §2006.001(2) defines "small business" as a 
legal entity, including a corporation, partnership, or sole propri-
etorship, that is formed for the purpose of making a profit; is inde-
pendently owned and operated; and has fewer than 100 employ-
ees or less than $6 million in annual gross receipts. Government 

Code §2006.001(1) defines "micro business" similarly to "small 
business" but specifies that a micro business may not have more 
than 20 employees. The department anticipates that, with few 
exceptions, almost all captive management companies and cap-
tive insurance companies subject to this proposal will be small or 
micro businesses based solely on the employment criteria. For 
this reason, Ms. Walker does not expect a disproportionate eco-
nomic impact on small or micro businesses. 

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL AND MICRO BUSINESSES. 
Government Code §2006.002(c) provides that if a proposed rule 
may have an economic impact on small businesses, state agen-
cies must prepare, as part of the rulemaking process, an eco-
nomic impact statement that assesses the potential impact of 
the proposed rule on these businesses and a regulatory flexibil-
ity analysis that considers alternative methods of achieving the 
purpose of the rule. Government Code §2006.001(2) defines 
"small business" as a legal entity, including a corporation, part-
nership, or sole proprietorship, that is formed for the purpose 
of making a profit; is independently owned and operated; and 
has fewer than 100 employees or less than $6 million in annual 
gross receipts. Government Code §2006.001(1) defines "micro 
business" similarly to "small business," but specifies that a micro 
business may not have more than 20 employees. 

As specified in the Public Benefit/Cost Note section of this pro-
posal, the proposal has an economic impact on captive manage-
ment companies and captive insurance companies. 

Captive management companies. Because the proposal regu-
lates a new type of registrant, no captive management compa-
nies are currently registered in Texas. The department antici-
pates that, with a few exceptions, captive management compa-
nies that will register under these rules will be small or micro 
businesses based solely on the employment criteria. 

The department has determined that §§6.101 - 6.103 may have 
an adverse economic effect on insurers operating as small or 
micro businesses. So the department, to comply with the Gov-
ernment Code §2006.002(c-1), has considered the following al-
ternative methods of achieving the purpose of the proposed rule 
while reducing costs to insurers operating as small and micro 
businesses. 

The department considered using a different means of back-
ground check for designated responsible parties instead of the 
fingerprint requirement. The fingerprint requirement cost is ap-
proximately $41.45 to $63. The department has received in-
formation that the costs of third-party verification services can 
range from $220 to $265 depending on the number of names 
to be searched for an individual. Because of the significantly 
greater costs of the third-party verification service, the depart-
ment determined that it is not practical or cost effective to sub-
stitute third-party verification for the fingerprint requirement. 

The department also considered eliminating or waiving the 
fingerprint requirement; however, eliminating this requirement 
would effectively eliminate the primary background check on 
registrants. The department considers the legislature's general 
grant of authority to include allowing the department to require 
background information with the registration that is necessary to 
reasonably vet the registrant. The department is concerned that 
the registration alone creates the appearance for the public that 
the registrant has been vetted; but without fingerprinting, a mini-
mal background check cannot be done. Because most, if not all, 
captive management companies are small or micro businesses, 
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waiving or eliminating the fingerprint requirement for small and 
micro businesses effectively eliminates the requirement. For 
these reasons the department determined that it is not practical 
to eliminate or waive the initial fingerprint requirement. 

The department also recognizes that to re-establish a lapsed 
registration a full registration application may not be necessary 
in all situations. Section 6.102 provides that the commissioner 
may waive certain registration requirements if the commissioner 
determines that the requirement or information is not applicable 
or provides no additional value in reviewing the registration sub-
mission. This could include waiving the fingerprint requirement 
in some instances. 

Captive insurance companies. Because the proposal regulates 
a new type of insurer, no captive insurance companies currently 
have a certificate of authority in Texas. The department antic-
ipates that nearly all captive insurance companies that receive 
a certificate of authority under these rules will be small or micro 
businesses based solely on the employment criteria. The pro-
posal was drafted based on that consideration. 

To accommodate applicants the proposal allows applicants for a 
certificate of authority to submit documents and work with the de-
partment to have an acceptable plan of operation prior to form-
ing and funding an entity, which could tie up large amounts of 
the applicant's funds. The department included a provision in 
§6.202(g) to allow for the waiver of application requirements, 
if warranted. Further, under §6.202(d) the department has not 
proposed to adopt and require that applicants use a specific ap-
plication form. Applicants will not have to create forms just for 
the application if the required information has already been pre-
pared for other jurisdictions or recipients. Also, the department 
has interpreted Insurance Code §964.060(b)(2) to provide that 
the annual audited statement is subject to the exemption found 
in Insurance Code §401.006. 

Insurance Code §§964.054, 964.056, 964.059, 964.060, and 
964.065 impose requirements that, in summary, require the de-
partment to monitor captive insurance companies to ensure they 
are operating in a sound condition. For these reasons the de-
partment has determined that it is not practical to eliminate or 
waive other registration requirements in this proposal. 

TAKINGS IMPACT ASSESSMENT. The department has deter-
mined that this proposal affects no private real property interests 
and that this proposal does not restrict or limit an owner's right to 
property that would otherwise exist in the absence of government 
action, and so does not constitute a taking or require a takings 
impact assessment under the Government Code §2007.043. 

REQUEST FOR PUBLIC COMMENT. To have your comments 
considered, you must submit written comments on the proposal 
no later than 5:00 p.m. on December 23, 2013, to the Office 
of Chief Clerk, Mail Code 113-2A, Texas Department of Insur-
ance, P.O. Box 149104, Austin, Texas 78714-9104. A copy of 
your comments must be simultaneously submitted to Ms. Jamie 
Walker, Associate Commissioner, Financial Regulation Division, 
Mail Code 305-2A, Texas Department of Insurance, P.O. Box 
149104, Austin, Texas 78714-9104. 

The commissioner will consider the adoption of the proposed 
amendments and new sections in a public hearing under Docket 
No. 2758 scheduled for December 9, 2013, at 9:00 a.m. in 
Room 100 of the William P. Hobby, Jr. State Office Building, 
333 Guadalupe Street, Austin, Texas. The commissioner will 
consider written and oral comments presented at the hearing. 

SUBCHAPTER A. GENERAL MATTERS 
28 TAC §6.1, §6.2 
STATUTORY AUTHORITY. The department proposes the new 
sections under the Government Code §§411.083, 411.087, and 
411.106, and Insurance Code §§401.002, 401.006, 401.051, 
803.005, 803.008, 964.002, 964.051 - 964.060, 964.062, 
964.063, 964.065 - 964.067, 964.069, 964.071, and 36.001. 
Government Code §411.106 authorizes the department to re-
ceive criminal history information from DPS regarding insurance 
company principals and officers and applicants for any entity 
holding or seeking a license, certificate, permit, registration, or 
other authorization issued by the department to engage in a 
regulated activity under the Insurance Code. Government Code 
§411.083 and §411.087 authorize the department to obtain, 
through DPS, criminal history information from the FBI on those 
individuals described in Government Code §411.106. 

Section 401.002 provides that the purpose of Insurance Code 
Chapter 401 Subchapter A is to require an annual audit by an 
independent certified public accountant of the financial state-
ments, reporting on the financial condition and the results of 
operations, of each insurer or health maintenance organization. 
Section 401.006 provides for a procedure to obtain an exemp-
tion from the requirement to file an audited financial report if the 
insurer has less than $1 million in direct premiums written in this 
state during a calendar year. Section 401.051 establishes the 
department's duty to examine insurers under Insurances Code 
Chapter 401, Subchapter B. 

Section 803.005 requires the books, records, accounts, or of-
fices of a domestic company to be under the company's direct 
supervision, management, and control. Section 803.008 autho-
rizes the commissioner to adopt rules to authorize a domestic 
company to maintain its books and records with a nonaffiliated 
entity other than an agency. 

Section 964.002 provides that a captive insurance company is 
subject to Insurance Code Chapters 401 and 823. Further, the 
section provides that Insurance Code Chapter 823 applies to a 
captive insurance company only if the company is affiliated with 
another insurer that is subject to Chapter 823. 

Section 964.051 provides that a captive insurance company may 
only insure the operational risks of the company's affiliates and 
risks of a controlled, unaffiliated business. The section further 
provides that a captive insurance company is authorized to issue 
a contractual reimbursement policy to an affiliated certified self-
insurer authorized under Chapter 407, Labor Code, or an affiliate 
that is insured by a workers' compensation insurance policy with 
a negotiated deductible endorsement. 

Insurance Code §964.052 provides the types of reinsurance that 
the captive insurance company may write, including workers' 
compensation insurance and employer liability policies issued 
to affiliates, if the insurer that directly issues workers' compen-
sation insurance and employer's liability policies or its licensed, 
if required by law, administrator or adjuster services all claims 
incurred during the policy period, and complies with all require-
ments for an insurer under the Insurance Code, including Chap-
ter 462, and under Title 5, Labor Code. The section further al-
lows a credit for reserves on risks or portions of risks ceded to 
reinsurers under Chapter 492, Subchapter C, and Chapter 493, 
Subchapter C. 

Section 964.053 provides that a captive insurance company may 
be formed and operated in any form of business organization au-
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thorized under the Business Organizations Code except as a risk 
retention group or general partnership. The section further pro-
vides that the captive insurance company must have a board of 
directors or governing body. Section 964.054 requires the cap-
tive insurance company to use generally accepted accounting 
principles as an accounting basis, except that a captive insur-
ance company that is required to hold a certificate of authority 
under another jurisdiction's insurance laws must use statutory 
accounting principles. 

Section 964.055 provides that a captive insurance company may 
not engage in business as a captive insurance company domi-
ciled in this state unless it holds a certificate of authority issued by 
the department to act as a captive insurance company. The sec-
tion further provides that the captive insurance company must 
maintain its principal office and books and records in this state, 
unless the commissioner grants an application to relocate the 
entity's books and records under Chapter 803. 

Section 964.056 requires the commissioner to determine the 
amount of the captive insurance company's capital and surplus 
based on the factors listed in this section and any other criteria 
that has an impact on the operations of the captive insurance 
company determined to be significant by the commissioner. The 
section further provides the amount of capital and surplus deter-
mined by the commissioner may not be less than $250,000. 

Section 964.056 also provides that the capital and surplus re-
quired by Subsection (a) may be in the form of an irrevocable 
letter of credit, in a form approved by the commissioner and not 
secured by a guarantee from an affiliate, naming the commis-
sioner as beneficiary for the security of the captive insurance 
company's policyholders and issued by a bank approved by the 
commissioner. 

Section 964.057 establishes the requirements for an application 
to obtain a certificate of authority for a captive insurance com-
pany, including a fee of $1,500. 

Section 964.058 requires the commissioner to conduct an ex-
amination of the applicant to determine whether the minimum 
capital and surplus requirements of §964.056 are satisfied, the 
capital and surplus are the bona fide property of the applicant, 
and the applicant has fully complied with applicable insurance 
laws. 

Section 964.059 requires the commissioner to determine if the 
certificate of authority will be issued. The commissioner may 
consider the factors listed in the section and any other factors 
the commissioner considers relevant to determine whether the 
applicant will be able to meet its policy obligations. The section 
establishes an appeal process if the application is denied. 

Section 964.060 requires a captive insurance company to file 
with the commissioner on or before March 1 of each year, a state-
ment of the company's financial condition, verified by two of its 
executive officers and filed in a format prescribed by the com-
missioner; and on or before June 1 of each year, a report of its 
financial condition at last year end with an independent certified 
public accountant's opinion of the company's financial condition. 
The section further allows for the captive insurance company to 
request filing its annual report required under this section at its 
fiscal year end. The section provides that a captive insurance 
company using a fiscal year end must provide its balance sheet, 
income statement, and statement of cash flows, verified by two 
of its executive officers, before March 1 of each year to provide 
sufficient detail to support a premium tax return. 

Section 964.062 requires the commissioner to approve in ad-
vance any amendments to the captive insurance company's cer-
tificate of formation. 

Section 964.063 requires a captive insurance company to notify 
the commissioner in writing when issuing policyholder dividends. 

Section 964.065 provides that the commissioner, after notice and 
an opportunity for hearing, may revoke or suspend the certificate 
of authority of a captive insurance company. 

Section 964.066 provides that the commissioner may adopt rules 
establishing standards to ensure that an affiliated company is 
able to exercise control of the risk management function of any 
controlled unaffiliated business to be insured by the captive in-
surance company. 

Section 964.067 requires captive management companies to 
register with the commissioner before providing administrative 
services to a captive insurance company by providing the 
required registration information on a form adopted by the 
commissioner. 

Section 964.069 authorizes the commissioner to adopt reason-
able rules as necessary to implement the purposes and provi-
sions of this chapter. 

Section 964.071(a) provides that an authorized foreign or alien 
captive insurance company licensed under laws of any jurisdic-
tion may become a domestic captive insurance company in this 
state on a determination by the commissioner that the captive in-
surance company has complied with the requirements of Insur-
ance Code Chapter 964. Section 964.071(c) provides that the 
commissioner may postpone or waive the imposition of any fees 
or taxes under this code for a period not to exceed two years for 
any foreign or alien captive insurance company redomesticating 
to this state. 

Section 36.001 provides that the commissioner of insurance may 
adopt any rules necessary and appropriate to implement the 
powers and duties of the Texas Department of Insurance under 
the Insurance Code and other laws of the state. 

CROSS REFERENCE TO STATUTE. The proposal affects 
the following statutes: Insurance Code §§401.002, 401.006, 
401.051, 803.005, 803.008, 964.002, 964.051, 964.052, 
964.053, 964.054, 964.055, 964.056, 964.057, 964.057, 
964.058, 964.059, 964.060, 964.062, 964.063, 964.065, 
964.066, 964.067, 964.069, 964.071, 36.001 and Government 
Code §§411.083, 411.087, and 411.106. 

§6.1. Definitions. 

(a) The definitions in Insurance Code §964.001 apply to this 
chapter. 

(b) The following words and terms when used in this chapter 
have the following meanings unless the context clearly indicates oth-
erwise: 

(1) Administrative services--Insurance-related services 
necessary for the operation of a captive insurance company, including: 
claims adjustment; underwriting; accounting; investment advice; risk 
management; regulatory compliance; compiling statistics and prepar-
ing premium, loss, and tax reports; maintaining books and records; 
handling reinsurance matters; and processing premiums. 

(2) Annual report--The annual report includes the follow-
ing information, as required in the Texas Captive Annual Report form 
and instructions adopted under §6.401 of this title (relating to Annual 
Report): 
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(A) the captive insurance company's financial state-
ments, including disclosures and supporting schedules; 

(B) an actuarial opinion completed by a qualified actu-
ary that provides an opinion relating to policy reserves and other actu-
arial items for risks insured; and 

(C) financial projections every third year, as required 
under §6.406 of this title (relating to Financial Projections). 

(3) Captive management company--A legal entity, not an 
individual, that provides any administrative service to a captive insur-
ance company. 

(4) Certificate of filing--Evidence of the acceptance and fil-
ing of an instrument authorized to be filed with the Texas Secretary of 
State under the Business Organizations Code, Insurance Code Chapter 
964, and this chapter. 

(5) General Partnership--The term includes a general part-
nership designated as a limited liability partnership. The term does 
not include a limited partnership, including a limited partnership des-
ignated as a limited liability partnership. 

(6) Generally accepted accounting principles--Current and 
future generally accepted accounting principles issued by the Financial 
Accounting Standards Board for use in the United States as provided 
in §6.402 of this title (relating to Basis of Accounting). 

(7) Governing body--The individuals designated by the 
captive insurance company who comprise the ultimate decision-mak-
ing body of a captive insurance company, including a board of 
directors or officers of the captive insurance company. This definition 
applies to the use of the term in this chapter and the relationship of the 
captive insurance company to the department. To the extent that the 
term has a different meaning under the Business Organizations Code 
related to the formation of entities and filings with the Texas Secretary 
of State, this definition does not apply. 

(8) Licensed attorney--A person licensed and eligible to 
practice law. 

(9) Qualified accountant--An independent certified public 
accountant or accounting firm that meets the requirements of Insurance 
Code §401.011. 

(10) Qualified actuary--A person who meets the basic edu-
cation, experience, and continuing education requirements set forth in 
the Qualification Standards for Actuaries Issuing Statements of Actu-
arial Opinion in the United States, promulgated by the American Acad-
emy of Actuaries, and is either: 

(A) a member of the American Academy of Actuaries 
who has demonstrated actuarial competence to the satisfaction of the 
commissioner; or 

(B) a member of the Casualty Actuarial Society. 

(11) Qualified United States financial institution--An insti-
tution that: 

(A) is organized under the laws of the United States or 
any state of the United States; 

(B) is regulated, supervised, and examined by a federal 
or state authority that has regulatory authority over banks and trust 
companies; and 

(C) is approved by the commissioner. 

(12) Service providers--Captive management companies 
that provide administrative services and individuals or entities provid-
ing legal, actuarial, or auditing services. 

(13) Texas Captive Annual Report--The forms, instruc-
tions, and requirements adopted by reference in §6.401 of this title that 
are necessary for completing the annual report and other submissions 
under this chapter. 

(14) Ultimate controlling person--Person or persons who 
control a captive insurance company and who are not controlled by 
another person. 

§6.2. Submissions and Notifications to the Commissioner and De-
partment. 

Except as otherwise provided in this chapter or the Texas Captive An-
nual Report, all submissions to the commissioner or the department 
referenced in this chapter must be sent: 

(1) to the address and by the means specified in the appli-
cable department form; or 

(2) if the address is not specified: 

(A) electronically, to Captives@tdi.texas.gov; 

(B) by hand delivery, to Captives, Texas Department of 
Insurance, 333 Guadalupe, Mail Code 305-2C, Austin, Texas 78701; 
or 

(C) by mail, to Captives, Texas Department of Insur-
ance, P.O. Box 149104, Mail Code 305-2C, Austin, Texas 78714-9104. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 8, 

2013. 
TRD-201305154 
Sara Waitt 
General Counsel 
Texas Department of Insurance 
Earliest possible date of adoption: December 22, 2013 
For further information, please call: (512) 463-6327 

♦ ♦ ♦ 

SUBCHAPTER B. CAPTIVE MANAGEMENT 
COMPANIES 
28 TAC §§6.101 - 6.105 
STATUTORY AUTHORITY. The department proposes the new 

        sections under the Government Code §§411.083, 411.087, and
411.106, and Insurance Code §§401.002, 401.006, 401.051, 
803.005, 803.008, 964.002, 964.051 - 964.060, 964.062, 
964.063, 964.065 - 964.067, 964.069, 964.071, and 36.001. 
Government Code §411.106 authorizes the department to re-
ceive criminal history information from DPS regarding insurance 
company principals and officers and applicants for any entity 
holding or seeking a license, certificate, permit, registration, or 
other authorization issued by the department to engage in a 
regulated activity under the Insurance Code. Government Code 
§411.083 and §411.087 authorize the department to obtain, 
through DPS, criminal history information from the FBI on those 
individuals described in Government Code §411.106. 

Section 401.002 provides that the purpose of Insurance Code 
Chapter 401 Subchapter A is to require an annual audit by an 
independent certified public accountant of the financial state-
ments, reporting on the financial condition and the results of 
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operations, of each insurer or health maintenance organization. 
Section 401.006 provides for a procedure to obtain an exemp-
tion from the requirement to file an audited financial report if the 
insurer has less than $1 million in direct premiums written in this 
state during a calendar year. Section 401.051 establishes the 
department's duty to examine insurers under Insurances Code 
Chapter 401, Subchapter B. 

Section 803.005 requires the books, records, accounts, or of-
fices of a domestic company to be under the company's direct 
supervision, management, and control. Section 803.008 autho-
rizes the commissioner to adopt rules to authorize a domestic 
company to maintain its books and records with a nonaffiliated 
entity other than an agency. 

Section 964.002 provides that a captive insurance company is 
subject to Insurance Code Chapters 401 and 823. Further, the 
section provides that Insurance Code Chapter 823 applies to a 
captive insurance company only if the company is affiliated with 
another insurer that is subject to Chapter 823. 

Section 964.051 provides that a captive insurance company may 
only insure the operational risks of the company's affiliates and 
risks of a controlled, unaffiliated business. The section further 
provides that a captive insurance company is authorized to issue 
a contractual reimbursement policy to an affiliated certified self-
insurer authorized under Chapter 407, Labor Code, or an affiliate 
that is insured by a workers' compensation insurance policy with 
a negotiated deductible endorsement. 

Insurance Code §964.052 provides the types of reinsurance that 
the captive insurance company may write, including workers' 
compensation insurance and employer liability policies issued 
to affiliates, if the insurer that directly issues workers' compen-
sation insurance and employer's liability policies or its licensed, 
if required by law, administrator or adjuster services all claims 
incurred during the policy period, and complies with all require-
ments for an insurer under the Insurance Code, including Chap-
ter 462, and under Title 5, Labor Code. The section further al-
lows a credit for reserves on risks or portions of risks ceded to 
reinsurers under Chapter 492, Subchapter C, and Chapter 493, 
Subchapter C. 

Section 964.053 provides that a captive insurance company may 
be formed and operated in any form of business organization au-
thorized under the Business Organizations Code except as a risk 
retention group or general partnership. The section further pro-
vides that the captive insurance company must have a board of 
directors or governing body. Section 964.054 requires the cap-
tive insurance company to use generally accepted accounting 
principles as an accounting basis, except that a captive insur-
ance company that is required to hold a certificate of authority 
under another jurisdiction's insurance laws must use statutory 
accounting principles. 

Section 964.055 provides that a captive insurance company may 
not engage in business as a captive insurance company domi-
ciled in this state unless it holds a certificate of authority issued by 
the department to act as a captive insurance company. The sec-
tion further provides that the captive insurance company must 
maintain its principal office and books and records in this state, 
unless the commissioner grants an application to relocate the 
entity's books and records under Chapter 803. 

Section 964.056 requires the commissioner to determine the 
amount of the captive insurance company's capital and surplus 
based on the factors listed in this section and any other criteria 

that has an impact on the operations of the captive insurance 
company determined to be significant by the commissioner. The 
section further provides the amount of capital and surplus deter-
mined by the commissioner may not be less than $250,000. 

Section 964.056 also provides that the capital and surplus re-
quired by Subsection (a) may be in the form of an irrevocable 
letter of credit, in a form approved by the commissioner and not 
secured by a guarantee from an affiliate, naming the commis-
sioner as beneficiary for the security of the captive insurance 
company's policyholders and issued by a bank approved by the 
commissioner. 

Section 964.057 establishes the requirements for an application 
to obtain a certificate of authority for a captive insurance com-
pany, including a fee of $1,500. 

Section 964.058 requires the commissioner to conduct an ex-
amination of the applicant to determine whether the minimum 
capital and surplus requirements of §964.056 are satisfied, the 
capital and surplus are the bona fide property of the applicant, 
and the applicant has fully complied with applicable insurance 
laws. 

Section 964.059 requires the commissioner to determine if the 
certificate of authority will be issued. The commissioner may 
consider the factors listed in the section and any other factors 
the commissioner considers relevant to determine whether the 
applicant will be able to meet its policy obligations. The section 
establishes an appeal process if the application is denied. 

Section 964.060 requires a captive insurance company to file 
with the commissioner on or before March 1 of each year, a state-
ment of the company's financial condition, verified by two of its 
executive officers and filed in a format prescribed by the com-
missioner; and on or before June 1 of each year, a report of its 
financial condition at last year end with an independent certified 
public accountant's opinion of the company's financial condition. 
The section further allows for the captive insurance company to 
request filing its annual report required under this section at its 
fiscal year end. The section provides that a captive insurance 
company using a fiscal year end must provide its balance sheet, 
income statement, and statement of cash flows, verified by two 
of its executive officers, before March 1 of each year to provide 
sufficient detail to support a premium tax return. 

Section 964.062 requires the commissioner to approve in ad-
vance any amendments to the captive insurance company's cer-
tificate of formation. 

Section 964.063 requires a captive insurance company to notify 
the commissioner in writing when issuing policyholder dividends. 

Section 964.065 provides that the commissioner, after notice and 
an opportunity for hearing, may revoke or suspend the certificate 
of authority of a captive insurance company. 

Section 964.066 provides that the commissioner may adopt rules 
establishing standards to ensure that an affiliated company is 
able to exercise control of the risk management function of any 
controlled unaffiliated business to be insured by the captive in-
surance company. 

Section 964.067 requires captive management companies to 
register with the commissioner before providing administrative 
services to a captive insurance company by providing the 
required registration information on a form adopted by the 
commissioner. 
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Section 964.069 authorizes the commissioner to adopt reason-
able rules as necessary to implement the purposes and provi-
sions of this chapter. 

Section 964.071(a) provides that an authorized foreign or alien 
captive insurance company licensed under laws of any jurisdic-
tion may become a domestic captive insurance company in this 
state on a determination by the commissioner that the captive in-
surance company has complied with the requirements of Insur-
ance Code Chapter 964. Section 964.071(c) provides that the 
commissioner may postpone or waive the imposition of any fees 
or taxes under this code for a period not to exceed two years for 
any foreign or alien captive insurance company redomesticating 
to this state. 

Section 36.001 provides that the commissioner of insurance may 
adopt any rules necessary and appropriate to implement the 
powers and duties of the Texas Department of Insurance under 
the Insurance Code and other laws of the state. 

CROSS REFERENCE TO STATUTE. The proposal affects 
the following statutes: Insurance Code §§401.002, 401.006, 
401.051, 803.005, 803.008, 964.002, 964.051, 964.052, 
964.053, 964.054, 964.055, 964.056, 964.057, 964.057, 
964.058, 964.059, 964.060, 964.062, 964.063, 964.065, 
964.066, 964.067, 964.069, 964.071, 36.001 and Government 
Code §§411.083, 411.087, and 411.106. 

§6.101. Registration of Captive Management Companies. 

(a) A captive management company may not provide admin-
istrative services to a captive insurance company prior to obtaining the 
commissioner's written approval of its registration as a captive man-
gement company. 

(b) Unless the individual is an employee of the captive insur-
nce company, an individual may not provide administrative services 
r be registered to provide such services. 

a

a
o

(c) To register as a captive management company, the entity 
must submit the following information to the department in manner 
that is acceptable to the department: 

(1) the name of the entity; 

(2) the entity's federal employer identification number; 

(3) information regarding the location and means of con-
tacting the entity; and 

(4) the name and biographical information, including fin-
gerprints, of a designated responsible party, who qualifies under §6.103 
of this title (relating to Designated Responsible Party), and who will be 
the contact for the department. 

(d) The department may provide a form the registrant can use 
to comply with this section. 

§6.102. Maintenance and Duration of the Registration. 

(a) The captive management company must notify the depart-
ment of changes to the information required for registration not later 
than 30 days after the change. 

(b) A captive management company may not operate without 
a designated responsible party except as provided in this subsection. If 
a designated responsible party leaves a captive management company, 
the captive management company must notify the department of a re-
placement designated party and provide all information required under 
§6.103 of this title (relating to Designated Responsible Party) within 
the 30 day period specified in subsection (a) of this section. 

(c) The captive management company's registration will ex-
pire if the captive management company does not provide administra-
tive services to at least one Texas domestic captive insurance company 
for a period of more than 90 days. 

(d) If a captive management company's registration expires, 
the captive management company must submit a new registration to the 
department, which must be approved in writing by the commissioner 
before the entity can act as a captive management company. The cap-
tive management company may submit a written request for the com-
missioner to waive any portion of the registration requirement under 
this section. At the commissioner's sole discretion, the commissioner 
may grant the waiver in writing if the commissioner determines that the 
requirement or information is not applicable or provides no additional 
value in reviewing the registration submission. 

§6.103. Designated Responsible Party. 
A designated responsible party must: 

(1) be an individual; 

(2) provide the designated responsible party's current name 
and any names the individual may have used in the past, social security 
number, date of birth, and current mailing addresses, phone numbers, 
and email addresses; 

(3) provide professional background information and crim-
inal history information; 

(4) a complete set of fingerprints using the procedures 
set forth in §1.509 of this title (relating to Fingerprint Format and 
Complete Application), unless the individual meets the exemption in 
§1.504(b)(1) of this title (relating to Fingerprint Requirement); and 

(5) be eligible for licensure based on the guidelines estab-
lished in §1.502 of this title (relating to Licensing Persons with Crimi-
nal Backgrounds). 

§6.104. Administrative Services Contracts. 
(a) A captive insurance company through its governing body 

may retain one or more captive management companies registered un-
der this chapter to provide administrative services and implement the 
governing body's policies. 

(b) With the written consent of the captive insurance company, 
a captive management company may contract with another captive 
management company to provide administrative services. 

(c) The captive insurance company retains ultimate account-
ability and responsibility for compliance with all statutory and regula-
tory requirements. The captive insurance company may not enter into 
an agreement with a captive management company or other person that 
in any way limits, or may be construed to limit, the captive insurance 
company's ultimate accountability and responsibility for compliance 
with all statutory and regulatory requirements. 

(d) Subsection (c) of this section does not limit the captive 
management company's obligations under any contract or the captive 
management company's duty to comply with all statutory and regula-
tory requirements. 

(e) If an administrative service requires a license or certificate 
of authority under the Insurance Code or other law, a captive manage-
ment company must have the required license or certificate of authority 
to provide the service. 

§6.105. Agreements to Provide Administrative Services. 
(a) An agreement with a captive management company de-

scribed in §6.104 of this title (relating to Administrative Services Con-
tracts) must be in writing and include the following: 
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(1) a requirement that all parties to the agreement must 
comply with the applicable requirements of the Insurance Code and 
department rules, including holding the appropriate licenses or certifi-
cates of authority; 

(2) a requirement that the captive management company 
must permit the commissioner or the captive insurance company to 
examine at any time: 

(A) the financial solvency of the captive management 
company; and 

(B) the captive management company's ability to per-
form its responsibilities under the written agreement; 

(3) a description of the duties or services that the captive 
management company is to provide; 

(4) a provision relating to continuation of services follow-
ing termination and the transfer of the books and records of a captive 
insurance company from one captive management company to another 
captive management company; 

(5) a requirement that the books and records of the captive 
insurance company: 

(A) remain the property of the captive insurance com-
pany at all times; 

(B) are available to the captive insurance company or 
its designee at any time while in the custody of a captive management 
company; and 

(C) will be timely transferred to the captive insurance 
company or its designee: 

(i) upon request of the captive insurance company; 

(ii) at the termination or cancellation of a written 
agreement entered into by a captive management company; and 

(iii) in compliance with all applicable statutory and 
rule requirements; 

(6) a requirement that the books and records must be 
maintained as required in §6.306 of this title (relating to Books and 
Records); and 

(7) a provision that the captive management company has 
no automatic right to terminate the agreement if all terms of the agree-
ment are being met and the captive insurance company is placed in 
receivership under Insurance Code Chapter 443. 

(b) Under this chapter, a written agreement includes an agree-
ment that is prepared, signed, or stored electronically. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 8, 

2013. 
TRD-201305155 
Sara Waitt 
General Counsel 
Texas Department of Insurance 
Earliest possible date of adoption: December 22, 2013 
For further information, please call: (512) 463-6327 

SUBCHAPTER C. CAPTIVE INSURANCE 
COMPANY APPLICATION PROCESS 
28 TAC §§6.201 - 6.203 
STATUTORY AUTHORITY. The department proposes the new 
sections under the Government Code §§411.083, 411.087, and 
411.106, and Insurance Code §§401.002, 401.006, 401.051, 
803.005, 803.008, 964.002, 964.051 - 964.060, 964.062, 
964.063, 964.065 - 964.067, 964.069, 964.071, and 36.001. 
Government Code §411.106 authorizes the department to re-
ceive criminal history information from DPS regarding insurance 
company principals and officers and applicants for any entity 
holding or seeking a license, certificate, permit, registration, or 
other authorization issued by the department to engage in a 
regulated activity under the Insurance Code. Government Code 
§411.083 and §411.087 authorize the department to obtain, 
through DPS, criminal history information from the FBI on those 
individuals described in Government Code §411.106. 

Section 401.002 provides that the purpose of Insurance Code 
Chapter 401 Subchapter A is to require an annual audit by an 
independent certified public accountant of the financial state-
ments, reporting on the financial condition and the results of 
operations, of each insurer or health maintenance organization. 
Section 401.006 provides for a procedure to obtain an exemp-
tion from the requirement to file an audited financial report if the 
insurer has less than $1 million in direct premiums written in this 
state during a calendar year. Section 401.051 establishes the 
department's duty to examine insurers under Insurances Code 
Chapter 401, Subchapter B. 

Section 803.005 requires the books, records, accounts, or of-
fices of a domestic company to be under the company's direct 
supervision, management, and control. Section 803.008 autho-
rizes the commissioner to adopt rules to authorize a domestic 
company to maintain its books and records with a nonaffiliated 
entity other than an agency. 

Section 964.002 provides that a captive insurance company is 
subject to Insurance Code Chapters 401 and 823. Further, the 
section provides that Insurance Code Chapter 823 applies to a 
captive insurance company only if the company is affiliated with 
another insurer that is subject to Chapter 823. 

Section 964.051 provides that a captive insurance company may 
only insure the operational risks of the company's affiliates and 
risks of a controlled, unaffiliated business. The section further 
provides that a captive insurance company is authorized to issue 
a contractual reimbursement policy to an affiliated certified self-
insurer authorized under Chapter 407, Labor Code, or an affiliate 
that is insured by a workers' compensation insurance policy with 
a negotiated deductible endorsement. 

Insurance Code §964.052 provides the types of reinsurance that 
the captive insurance company may write, including workers' 
compensation insurance and employer liability policies issued 
to affiliates, if the insurer that directly issues workers' compen-
sation insurance and employer's liability policies or its licensed, 
if required by law, administrator or adjuster services all claims 
incurred during the policy period, and complies with all require-
ments for an insurer under the Insurance Code, including Chap-
ter 462, and under Title 5, Labor Code. The section further al-
lows a credit for reserves on risks or portions of risks ceded to 
reinsurers under Chapter 492, Subchapter C, and Chapter 493, 
Subchapter C. 
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Section 964.053 provides that a captive insurance company may 
be formed and operated in any form of business organization au-
thorized under the Business Organizations Code except as a risk 
retention group or general partnership. The section further pro-
vides that the captive insurance company must have a board of 
directors or governing body. Section 964.054 requires the cap-
tive insurance company to use generally accepted accounting 
principles as an accounting basis, except that a captive insur-
ance company that is required to hold a certificate of authority 
under another jurisdiction's insurance laws must use statutory 
accounting principles. 

Section 964.055 provides that a captive insurance company may 
not engage in business as a captive insurance company domi-
ciled in this state unless it holds a certificate of authority issued by 
the department to act as a captive insurance company. The sec-
tion further provides that the captive insurance company must 
maintain its principal office and books and records in this state, 
unless the commissioner grants an application to relocate the 
entity's books and records under Chapter 803. 

Section 964.056 requires the commissioner to determine the 
amount of the captive insurance company's capital and surplus 
based on the factors listed in this section and any other criteria 
that has an impact on the operations of the captive insurance 
company determined to be significant by the commissioner. The 
section further provides the amount of capital and surplus deter-
mined by the commissioner may not be less than $250,000. 

Section 964.056 also provides that the capital and surplus re-
quired by Subsection (a) may be in the form of an irrevocable 
letter of credit, in a form approved by the commissioner and not 
secured by a guarantee from an affiliate, naming the commis-
sioner as beneficiary for the security of the captive insurance 
company's policyholders and issued by a bank approved by the 
commissioner. 

Section 964.057 establishes the requirements for an application 
to obtain a certificate of authority for a captive insurance com-
pany, including a fee of $1,500. 

Section 964.058 requires the commissioner to conduct an ex-
amination of the applicant to determine whether the minimum 
capital and surplus requirements of §964.056 are satisfied, the 
capital and surplus are the bona fide property of the applicant, 
and the applicant has fully complied with applicable insurance 
laws. 

Section 964.059 requires the commissioner to determine if the 
certificate of authority will be issued. The commissioner may 
consider the factors listed in the section and any other factors 
the commissioner considers relevant to determine whether the 
applicant will be able to meet its policy obligations. The section 
establishes an appeal process if the application is denied. 

Section 964.060 requires a captive insurance company to file 
with the commissioner on or before March 1 of each year, a state-
ment of the company's financial condition, verified by two of its 
executive officers and filed in a format prescribed by the com-
missioner; and on or before June 1 of each year, a report of its 
financial condition at last year end with an independent certified 
public accountant's opinion of the company's financial condition. 
The section further allows for the captive insurance company to 
request filing its annual report required under this section at its 
fiscal year end. The section provides that a captive insurance 
company using a fiscal year end must provide its balance sheet, 
income statement, and statement of cash flows, verified by two 

of its executive officers, before March 1 of each year to provide 
sufficient detail to support a premium tax return. 

Section 964.062 requires the commissioner to approve in ad-
vance any amendments to the captive insurance company's cer-
tificate of formation. 

Section 964.063 requires a captive insurance company to notify 
the commissioner in writing when issuing policyholder dividends. 

Section 964.065 provides that the commissioner, after notice and 
an opportunity for hearing, may revoke or suspend the certificate 
of authority of a captive insurance company. 

Section 964.066 provides that the commissioner may adopt rules 
establishing standards to ensure that an affiliated company is 
able to exercise control of the risk management function of any 
controlled unaffiliated business to be insured by the captive in-
surance company. 

Section 964.067 requires captive management companies to 
register with the commissioner before providing administrative 
services to a captive insurance company by providing the 
required registration information on a form adopted by the 
commissioner. 

Section 964.069 authorizes the commissioner to adopt reason-
able rules as necessary to implement the purposes and provi-
sions of this chapter. 

Section 964.071(a) provides that an authorized foreign or alien 
captive insurance company licensed under laws of any jurisdic-
tion may become a domestic captive insurance company in this 
state on a determination by the commissioner that the captive in-
surance company has complied with the requirements of Insur-
ance Code Chapter 964. Section 964.071(c) provides that the 
commissioner may postpone or waive the imposition of any fees 
or taxes under this code for a period not to exceed two years for 
any foreign or alien captive insurance company redomesticating 
to this state. 

Section 36.001 provides that the commissioner of insurance may 
adopt any rules necessary and appropriate to implement the 
powers and duties of the Texas Department of Insurance under 
the Insurance Code and other laws of the state. 

CROSS REFERENCE TO STATUTE. The proposal affects 
the following statutes: Insurance Code §§401.002, 401.006, 
401.051, 803.005, 803.008, 964.002, 964.051, 964.052, 
964.053, 964.054, 964.055, 964.056, 964.057, 964.057, 
964.058, 964.059, 964.060, 964.062, 964.063, 964.065, 
964.066, 964.067, 964.069, 964.071, 36.001 and Government 
Code §§411.083, 411.087, and 411.106. 

§6.201. Captive Insurance Company Certificate of Authority Re-
quired. 

(a) A person seeking a certificate of authority to act as a cap-
tive insurance company must submit an application and payment of 
the application fee in a format acceptable to the department and pro-
vide the information required in §6.202 of this title (relating to Captive 
Insurance Company Certificate of Authority Application Contents and 
Process). 

(b) The application fee is $1,500. 

(c) The department may provide forms that an applicant can 
use for submitting its application. 

§6.202. Captive Insurance Company Certificate of Authority Appli-
cation Contents and Process. 
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(a) An applicant seeking to redomesticate an existing captive 
insurance company or to form a new captive insurance company must 
provide the following information to the department: 

(1) the name of the entity, the entity's federal employer 
identification number, and the location and means of contacting the 
entity; 

(2) the physical location of the books and records and 
means of maintaining the books records; 

(3) the registered agent for service; 

(4) a list of the service providers that the captive insurance 
company will use, including qualified accountants, qualified actuaries, 
and licensed attorneys; 

(5) biographical affidavits for the individuals described in 
§6.303 of this title (relating to Captive Insurance Company Biograph-
ical Information) who provide necessary functions to operate and gov-
ern the captive insurance company; 

(6) the name of the ultimate controlling person; 

(7) proposed organizational documents for the captive in-
surance company; 

(8) a description of how the captive insurance company fits 
into the affiliated group's risk management plan and the group's signif-
icant operations in the State of Texas; 

(9) if the application is for the redomestication of a captive 
insurance company, information listed in subsection (b) of this section; 

(10) if the applicant proposes to insure controlled unaffili-
ated business, the information listed in subsection (c) of this section; 

(11) a plan of operation, including: 

(A) the asset page; liability, capital, and surplus page; 
income statement page; and cash flow page for the applicant from the 
Texas Captive Annual Report that are certified by two principal officers 
who have submitted biographical affidavits and: 

(i) four years of financial projections, with a disclo-
sure of the assumptions the applicant is using to develop the projected 
financial statements; and 

(ii) if applicable, the most recent three years of op-
erational results, in United States dollars; however, if the applicant has 
not been in operation for three or more years, the applicant must submit 
operational results, in United States dollars, for each year it has been 
in operation; 

(B) a description of the lines of business and perils that 
the captive insurance company proposes to cover and the limits of cov-
erage; 

(C) a list of the affiliates that the applicant proposes to 
insure; 

(D) a description of the reinsurance programs proposed 
including the lines of business that are affected, limits of reinsurance 
coverage, and the counterparties that will be involved; 

(E) an organizational chart listing all affiliates of the ap-
plicant's affiliated group; 

(F) agreements with any captive management compa-
nies the applicant proposes to use; 

(G) a copy of the applicant's investment strategy; 

(H) an explanation of how the applicant intends to han-
dle profits, including a statement about how dividends will be evalu-
ated; 

(I) an independent actuarial report that evaluates the 
feasibility of the applicant's plan of operation; 

(J) details of how the parent entity will maintain and 
support the captive insurance company, including ensuring compliance 
with Texas statutes and rules; and 

(K) evidence of the financial wherewithal of the affiliate 
group, including affiliated persons, to retain the risk using the captive 
insurance company; and 

(12) an affidavit by two principal officers or members of the 
governing committee who have submitted biographical affidavits that 
the information provided in paragraphs (1) - (11) of this subsection is 
true and correct. 

(b) An application for a redomestication must include: 

(1) the current domicile jurisdiction; 

(2) the date of last examination; 

(3) a copy of the most recent examination report; 

(4) information required in §6.407 and §6.408 of this title 
(relating to Loans to Affiliates and Letters of Credit) for existing loans 
to affiliates; and 

(5) a letter of no objection or release from the captive in-
surance company's current domicile. 

(c) If the applicant proposes to insure a controlled unaffiliated 
business, the following documentation must be provided with the ap-
plication: 

(1) copies of the agreement(s) that evidence an existing 
contractual relationship between parties, one of which must be a cap-
tive insurance company affiliate; 

(2) a description and any supporting documentation that 
evidences the captive insurance company affiliate bears the risk of a 
potential financial loss associated with the contract beyond the affiliate 
having to pay a fee; and 

(3) a description and any supporting policies that document 
that a captive insurance company affiliate controls the risk management 
function of the controlled unaffiliated business. 

(d) The department may accept similar information prepared 
in a similar format for a nonaffiliated third party, including a regulator, 
bank, or similar user, to the extent that the information satisfies one or 
more of the requirements in subsections (a) - (c) of this section to the 
satisfaction of the commissioner. 

(e) The department will review the information submitted un-
der subsections (a) - (d) of this section. The applicant may submit 
amended documents and information during the review process. 

(1) If the department determines that the documents and 
information meet the standards required for a certificate of authority 
under Insurance Code §964.059 and this chapter, the department will 
issue a certificate of general good to the applicant. The certificate of 
general good does not bind the Texas Secretary of State to accept any 
subsequent filing by the applicant, nor does it bind the department to 
issue a certificate of authority. 

(2) If the commissioner determines that the documents and 
information do not to meet the standards required for a certificate of au-
thority under Insurance Code §964.059 and this chapter, the commis-
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sioner will deny the application. Following denial of the application, 
the applicant may proceed under Insurance Code §964.059(c). 

(f) If the applicant receives a certificate of general good, the 
applicant must submit the following documentation to the department 
to proceed with the licensing process: 

(1) a certificate of filing from the Texas Secretary of State 
indicating that the entity has been formed or redomesticated to Texas as 
an entity under the Business Organizations Code, except a risk reten-
tion group or general partnership, for the purpose of providing captive 
insurance; 

(2) an affidavit satisfactory to the commissioner from the 
incorporators, organizers, or officers of the captive insurance company 
stating that: 

(A) the capital and surplus are the bona fide property of 
the company; and 

(B) the certificate of filing is true and correct; and 

(3) if necessary, an affidavit by the incorporators, organiz-
ers, or officers of the captive insurance company stating: 

(A) the number of shares or other type of equity instru-
ment without par value that are subscribed; and 

(B) the actual consideration received by the captive in-
surance company for those shares or other type of equity instrument. 

(g) The applicant may submit a written request for the com-
missioner to waive any portion of the application or information re-
quired under this section. At the commissioner's sole discretion, the 
commissioner may grant the waiver in writing, if the commissioner de-
termines the requirement or information is not applicable or provides 
no additional value in reviewing the application. 

§6.203. Issuance of Captive Insurance Company Certificate of Au-
thority. 

(a) Following submission of the information and documenta-
tion described under §6.202 of this title (relating to Captive Insurance 
Company Certificate of Authority Application Contents and Process) 
the commissioner will review the certificate of filing and the certifi-
cate general good for compliance with Insurance Code Chapter 964 
and this chapter. If requested, the applicant must provide the commis-
sioner with updated information during this review. 

(b) If the commissioner determines that the applicant meets the 
requirements for issuance of a certificate of authority, the commissioner 
will issue the certificate as described in Insurance Code §964.059(d). 

(c) If the commissioner determines that the applicant has not 
met the requirements for issuance of a certificate of authority under 
Insurance Code §964.059 and this chapter, the commissioner will deny 
the application. Following denial of the application, the applicant may 
proceed under Insurance Code §964.059(c). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 8, 

2013. 
TRD-201305156 

Sara Waitt 
General Counsel 
Texas Department of Insurance 
Earliest possible date of adoption: December 22, 2013 
For further information, please call: (512) 463-6327 

SUBCHAPTER D. MAINTENANCE OF 
A CAPTIVE INSURANCE COMPANY'S 
CERTIFICATE OF AUTHORITY 
28 TAC §§6.301 - 6.307 
STATUTORY AUTHORITY. The department proposes the new 
sections under the Government Code §§411.083, 411.087, and 
411.106, and Insurance Code §§401.002, 401.006, 401.051, 
803.005, 803.008, 964.002, 964.051 - 964.060, 964.062, 
964.063, 964.065 - 964.067, 964.069, 964.071, and 36.001. 
Government Code §411.106 authorizes the department to re-
ceive criminal history information from DPS regarding insurance 
company principals and officers and applicants for any entity 
holding or seeking a license, certificate, permit, registration, or 
other authorization issued by the department to engage in a 
regulated activity under the Insurance Code. Government Code 
§411.083 and §411.087 authorize the department to obtain, 
through DPS, criminal history information from the FBI on those 
individuals described in Government Code §411.106. 

Section 401.002 provides that the purpose of Insurance Code 
Chapter 401 Subchapter A is to require an annual audit by an 
independent certified public accountant of the financial state-
ments, reporting on the financial condition and the results of 
operations, of each insurer or health maintenance organization. 
Section 401.006 provides for a procedure to obtain an exemp-
tion from the requirement to file an audited financial report if the 
insurer has less than $1 million in direct premiums written in this 
state during a calendar year. Section 401.051 establishes the 
department's duty to examine insurers under Insurances Code 
Chapter 401, Subchapter B. 

Section 803.005 requires the books, records, accounts, or of-
fices of a domestic company to be under the company's direct 
supervision, management, and control. Section 803.008 autho-
rizes the commissioner to adopt rules to authorize a domestic 
company to maintain its books and records with a nonaffiliated 
entity other than an agency. 

Section 964.002 provides that a captive insurance company is 
subject to Insurance Code Chapters 401 and 823. Further, the 
section provides that Insurance Code Chapter 823 applies to a 
captive insurance company only if the company is affiliated with 
another insurer that is subject to Chapter 823. 

Section 964.051 provides that a captive insurance company may 
only insure the operational risks of the company's affiliates and 
risks of a controlled, unaffiliated business. The section further 
provides that a captive insurance company is authorized to issue 
a contractual reimbursement policy to an affiliated certified self-
insurer authorized under Chapter 407, Labor Code, or an affiliate 
that is insured by a workers' compensation insurance policy with 
a negotiated deductible endorsement. 

Insurance Code §964.052 provides the types of reinsurance that 
the captive insurance company may write, including workers' 
compensation insurance and employer liability policies issued 
to affiliates, if the insurer that directly issues workers' compen-
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sation insurance and employer's liability policies or its licensed, 
if required by law, administrator or adjuster services all claims 
incurred during the policy period, and complies with all require-
ments for an insurer under the Insurance Code, including Chap-
ter 462, and under Title 5, Labor Code. The section further al-
lows a credit for reserves on risks or portions of risks ceded to 
reinsurers under Chapter 492, Subchapter C, and Chapter 493, 
Subchapter C. 

Section 964.053 provides that a captive insurance company may 
be formed and operated in any form of business organization au-
thorized under the Business Organizations Code except as a risk 
retention group or general partnership. The section further pro-
vides that the captive insurance company must have a board of 
directors or governing body. Section 964.054 requires the cap-
tive insurance company to use generally accepted accounting 
principles as an accounting basis, except that a captive insur-
ance company that is required to hold a certificate of authority 
under another jurisdiction's insurance laws must use statutory 
accounting principles. 

Section 964.055 provides that a captive insurance company may 
not engage in business as a captive insurance company domi-
ciled in this state unless it holds a certificate of authority issued by 
the department to act as a captive insurance company. The sec-
tion further provides that the captive insurance company must 
maintain its principal office and books and records in this state, 
unless the commissioner grants an application to relocate the 
entity's books and records under Chapter 803. 

Section 964.056 requires the commissioner to determine the 
amount of the captive insurance company's capital and surplus 
based on the factors listed in this section and any other criteria 
that has an impact on the operations of the captive insurance 
company determined to be significant by the commissioner. The 
section further provides the amount of capital and surplus deter-
mined by the commissioner may not be less than $250,000. 

Section 964.056 also provides that the capital and surplus re-
quired by Subsection (a) may be in the form of an irrevocable 
letter of credit, in a form approved by the commissioner and not 
secured by a guarantee from an affiliate, naming the commis-
sioner as beneficiary for the security of the captive insurance 
company's policyholders and issued by a bank approved by the 
commissioner. 

Section 964.057 establishes the requirements for an application 
to obtain a certificate of authority for a captive insurance com-
pany, including a fee of $1,500. 

Section 964.058 requires the commissioner to conduct an ex-
amination of the applicant to determine whether the minimum 
capital and surplus requirements of §964.056 are satisfied, the 
capital and surplus are the bona fide property of the applicant, 
and the applicant has fully complied with applicable insurance 
laws. 

Section 964.059 requires the commissioner to determine if the 
certificate of authority will be issued. The commissioner may 
consider the factors listed in the section and any other factors 
the commissioner considers relevant to determine whether the 
applicant will be able to meet its policy obligations. The section 
establishes an appeal process if the application is denied. 

Section 964.060 requires a captive insurance company to file 
with the commissioner on or before March 1 of each year, a state-
ment of the company's financial condition, verified by two of its 

executive officers and filed in a format prescribed by the com-
missioner; and on or before June 1 of each year, a report of its 
financial condition at last year end with an independent certified 
public accountant's opinion of the company's financial condition. 
The section further allows for the captive insurance company to 
request filing its annual report required under this section at its 
fiscal year end. The section provides that a captive insurance 
company using a fiscal year end must provide its balance sheet, 
income statement, and statement of cash flows, verified by two 
of its executive officers, before March 1 of each year to provide 
sufficient detail to support a premium tax return. 

Section 964.062 requires the commissioner to approve in ad-
vance any amendments to the captive insurance company's cer-
tificate of formation. 

Section 964.063 requires a captive insurance company to notify 
the commissioner in writing when issuing policyholder dividends. 

Section 964.065 provides that the commissioner, after notice and 
an opportunity for hearing, may revoke or suspend the certificate 
of authority of a captive insurance company. 

Section 964.066 provides that the commissioner may adopt rules 
establishing standards to ensure that an affiliated company is 
able to exercise control of the risk management function of any 
controlled unaffiliated business to be insured by the captive in-
surance company. 

Section 964.067 requires captive management companies to 
register with the commissioner before providing administrative 
services to a captive insurance company by providing the 
required registration information on a form adopted by the 
commissioner. 

Section 964.069 authorizes the commissioner to adopt reason-
able rules as necessary to implement the purposes and provi-
sions of this chapter. 

Section 964.071(a) provides that an authorized foreign or alien 
captive insurance company licensed under laws of any jurisdic-
tion may become a domestic captive insurance company in this 
state on a determination by the commissioner that the captive in-
surance company has complied with the requirements of Insur-
ance Code Chapter 964. Section 964.071(c) provides that the 
commissioner may postpone or waive the imposition of any fees 
or taxes under this code for a period not to exceed two years for 
any foreign or alien captive insurance company redomesticating 
to this state. 

Section 36.001 provides that the commissioner of insurance may 
adopt any rules necessary and appropriate to implement the 
powers and duties of the Texas Department of Insurance under 
the Insurance Code and other laws of the state. 

CROSS REFERENCE TO STATUTE. The proposal affects 
the following statutes: Insurance Code §§401.002, 401.006, 
401.051, 803.005, 803.008, 964.002, 964.051, 964.052, 
964.053, 964.054, 964.055, 964.056, 964.057, 964.057, 
964.058, 964.059, 964.060, 964.062, 964.063, 964.065, 
964.066, 964.067, 964.069, 964.071, 36.001 and Government 
Code §§411.083, 411.087, and 411.106. 

§6.301. Ongoing Requirements. 

A captive insurance company must comply with Insurance Code Chap-
ter 964, the Business Organizations Code, and this chapter, including: 
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(1) providing biographical information as required under 
§6.303 of this title (relating to Captive Insurance Company Biograph-
ical Information); 

(2) writing an annual premium amount of at least $100,000; 

(3) having an affiliate or ultimate controlling person with 
the financial wherewithal to continue placing the risk in the captive 
insurance company; 

(4) complying with §6.306 and §7.1403 of this title (relat-
ing to Books and Records and Service on Domestic Insurance Compa-
nies Licensed by the State Board of Insurance and on Related Entities 
Authorized To Conduct Business in Texas); 

(5) submitting annual reports and audited financial state-
ments as described in §§6.401, 6.403, and 6.404 of this title (relating 
to Annual Report, Audited Financial Statements, and Captive Insur-
ance Companies Using Other Than Calendar Year Fiscal Years); 

(6) notifying the department of any material change in the 
captive insurance company's plan of operation, as described in §6.304 
of this title (relating to Material Change in the Plan of Operations); 

(7) maintaining minimum capital and surplus as estab-
lished by the department; 

(8) except as provided in paragraph (6) of this section, no-
tifying the department of any change to the information provided in the 
application within 30 days following the change; and 

(9) timely payment of all required fees and registrations, 
including payments required by the Texas Secretary of State to main-
tain the captive insurance company in good standing. 

§6.302. Governing Body. 
(a) The captive insurance company must designate individuals 

to form a governing body. Collectively, the members of the governing 
body must have the ability and experience necessary to oversee the 
captive insurance company's operations. The ability and experience 
needed will vary with the size and complexity of the captive insurance 
company's operations. 

(b) The governing body is responsible for the following: 

(1) establishing and documenting the internal control pro-
cedures used by the captive insurance company; if a captive insurance 
company uses an affiliate's procedures, the governing body must re-
view the procedures for appropriateness and modify where needed; 

(2) documenting a conflict-of-interest policy and proce-
dure, and monitoring it to verify compliance; 

(3) overseeing all entities providing captive management 
services to the captive insurance company; 

(4) monitoring counterparty risk, which could include 
banking institutions and reinsurers; 

(5) setting the captive insurance company investment pol-
icy; and 

(6) managerial control, insurance information, and compli-
ance with the Insurance Code and department rules. 

§6.303. Captive Insurance Company Biographical Information. 
(a) With the initial captive insurance company application, and 

within 30 days of employment, contract, or other association with the 
captive insurance company, the following individuals must complete a 
biographical affidavit and submit it to the department: 

(1) with the exception of functions provided by a captive 
management company, individuals who oversee the management of 

the captive insurance company, including the following functions, must 
complete a biographical affidavit addressing: 

(A) risk management; 

(B) financial reporting; 

(C) underwriting; 

(D) claims; and 

(E) investments; 

(2) members of the governing body; and 

(3) corporate officers. 

(b) Biographical affidavits required of individuals under sub-
section (a) of this section must include the following information and 
disclosures: 

(1) the affiant's current name and any names the individual 
may have used in the past, social security number, date of birth, and 
current mailing addresses, phone numbers, email addresses; 

(2) the name and address of the captive insurance com-
pany; 

(3)          
company; 

(4) information regarding the affiant's education, member-
ships in professional organizations, and any professional, occupational, 
or vocational licenses held; 

(5) the previous 10 years of the affiant's employment his-
tory; and 

(6) the affiant's fidelity bond coverage history, criminal his-
tory, and ownership or control of entities involved in the business of 
insurance. 

§6.304. Material Change in the Plan of Operations. 

(a) A material change in the plan of operations involves a 
change in operations of the captive insurance company that results in 
a significant modification in the risk profile of the captive insurance 
company, including: 

(1) adding one or more new lines of business or perils; 

(2) modifying policy limit(s) or policy coverage(s); 

(3) changing captive management companies; 

(4) entering into new reinsurance programs including loss 
portfolio transfers; 

(5) modifying reinsurance programs, including: 

(A) changing counterparties; 

(B) changing the attachment point or amount of busi-
ness ceded or assumed; and 

(C) changing limits of coverage; 

(6) changing the captive insurance company's ultimate 

the affiant's position or title at the captive insurance

controlling person; 

(7) any changes to the information associated with con-
trolled unaffiliated business submitted under §6.202(c) of this title (re-
lating to Captive Insurance Company Certificate of Authority Applica-
tion Contents and Process); and 

(8) entering into a runoff mode or eliminating one or more 
lines of business or perils, including winding up operations. 
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(b) All material changes to the plan of operation require prior 
approval of the commissioner. 

(c) The captive insurance company must provide updated fi-
nancial projections if a material change in the plan of operation will 
result in a variation in the most recently filed projections equal to an 
amount greater than 15 percent of projected net equity. The updated 
financial projections must be submitted with the notice of a material 
change. 

(d) The department will reassess the captive insurance com-
pany's minimum capital and surplus when there is an update to the 
captive insurance company's plan of operations. The captive insurance 
company must provide an actuarial opinion on the effect of the change 
in the plan of operation if requested by the department. 

§6.305. Sale of a Covered Affiliate. 

(a) Except as provided in subsection (b) of this section, a cap-
tive insurance company is prohibited from providing insurance cover-
age to a former affiliate or reinsurance to an insurer covering the oper-
ational risks of the former affiliate after the effective date on which the 
affiliation ceases, including the effective date of the sale of the affiliate. 

(b) The captive insurance company may provide insurance 
coverage to the former affiliate if the captive insurance company 
provides information acceptable to the commissioner that the cov-
erage being provided meets the requirements to be categorized as a 
controlled unaffiliated business under §6.202(c) of this title (relating 
to Captive Insurance Company Certificate of Authority Application 
Contents and Process). 

§6.306. Books and Records. 

(a) The books and records of a captive insurance company 
must be located and maintained within the United States and its ter-
ritories at all times. The books and records of a captive insurance com-
pany must be located and maintained within the State of Texas, unless 
the commissioner authorizes in writing that the books and records may 
be located or maintained outside the state. A captive insurance com-
pany may not locate or maintain records outside of the state until after 
the captive insurance company receives the commissioner's written au-
thorization, and then may only locate or maintain those records outside 
of the state in the manner and to the extent that the commissioner has 
authorized. 

(b) The captive insurance company must provide the depart-
ment with a complete list of all of the locations where its records are 
located or maintained. Record location and maintenance locations out-
side of the state must comply with the commissioner's authorization 
described in subsection (a) of this section. 

(c) A captive insurance company must make a written request 
for authorization from the commissioner to locate or maintain records 
outside of the state. The written request must: 

(1) identify the specific physical address outside the State 
of Texas where the captive insurance company's books and records will 
be located or maintained; 

(2) identify the types of books and records that will be lo-
cated or maintained outside the state, including books and records in 
an electronic format; 

(3) if applicable, identify the vendor of a leased or pur-
chased software or electronic platform that will provide services to the 
captive insurance company related to the maintenance of the captive 
insurance company's books and records; and 

(4) if applicable, include the captive insurance company's 
continuity plan in the event of cancellation or termination of the ar-

rangement with a vendor identified by the captive insurance company 
under paragraph (3) of this subsection. 

(d) All books and records of a captive insurance company must 
be: 

(1) electronically or physically accessible to the depart-
ment upon the department's request; and 

(2) maintained in a manner that provides an audit trail be-
tween the captive insurance company's general ledger and the captive 
insurance company's source documents. 

(e) A captive insurance company's books and records must be 
maintained with reasonable controls to ensure the integrity, accuracy, 
and reliability of the storage system and to prevent the deterioration of 
the books and records. 

(f) A captive insurance company must ensure that it can re-
cover its electronic books and records up to one week before the loss 
of it primary source of records. 

(g) A captive insurance company must be able to access a com-
plete and current set of its electronic books and records or a complete 
and current recovery of its electronic books and records from a location 
within the state at all times. 

§6.307. Changes to Formation Documents. 
To comply with Insurance Code §964.062, the captive insurance com-
pany must submit any proposed change of information in its formation 
documents to the department and request approval of the change in ad-
vance. If the commissioner approves the change, the department will 
notify the captive insurance company in writing. Submission to the 
department is not a filing with the Texas Secretary of State, and the 
commissioner's approval does not constitute acceptance or affect any 
review of the proposed amendment by the Texas Secretary of State. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 8, 

2013. 
TRD-201305157 
Sara Waitt 
General Counsel 
Texas Department of Insurance 
Earliest possible date of adoption: December 22, 2013 
For further information, please call: (512) 463-6327 

SUBCHAPTER E. FINANCIAL INFORMATION 
AND REPORTING 
28 TAC §§6.401 - 6.410 
STATUTORY AUTHORITY. The department proposes the new 
sections under the Government Code §§411.083, 411.087, and 
411.106, and Insurance Code §§401.002, 401.006, 401.051, 
803.005, 803.008, 964.002, 964.051 - 964.060, 964.062, 
964.063, 964.065 - 964.067, 964.069, 964.071, and 36.001. 
Government Code §411.106 authorizes the department to re-
ceive criminal history information from DPS regarding insurance 
company principals and officers and applicants for any entity 
holding or seeking a license, certificate, permit, registration, or 
other authorization issued by the department to engage in a 
regulated activity under the Insurance Code. Government Code 
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§411.083 and §411.087 authorize the department to obtain, 
through DPS, criminal history information from the FBI on those 
individuals described in Government Code §411.106. 

Section 401.002 provides that the purpose of Insurance Code 
Chapter 401 Subchapter A is to require an annual audit by an 
independent certified public accountant of the financial state-
ments, reporting on the financial condition and the results of 
operations, of each insurer or health maintenance organization. 
Section 401.006 provides for a procedure to obtain an exemp-
tion from the requirement to file an audited financial report if the 
insurer has less than $1 million in direct premiums written in this 
state during a calendar year. Section 401.051 establishes the 
department's duty to examine insurers under Insurances Code 
Chapter 401, Subchapter B. 

Section 803.005 requires the books, records, accounts, or of-
fices of a domestic company to be under the company's direct 
supervision, management, and control. Section 803.008 autho-
rizes the commissioner to adopt rules to authorize a domestic 
company to maintain its books and records with a nonaffiliated 
entity other than an agency. 

Section 964.002 provides that a captive insurance company is 
subject to Insurance Code Chapters 401 and 823. Further, the 
section provides that Insurance Code Chapter 823 applies to a 
captive insurance company only if the company is affiliated with 
another insurer that is subject to Chapter 823. 

Section 964.051 provides that a captive insurance company may 
only insure the operational risks of the company's affiliates and 
risks of a controlled, unaffiliated business. The section further 
provides that a captive insurance company is authorized to issue 
a contractual reimbursement policy to an affiliated certified self-
insurer authorized under Chapter 407, Labor Code, or an affiliate 
that is insured by a workers' compensation insurance policy with 
a negotiated deductible endorsement. 

Insurance Code §964.052 provides the types of reinsurance that 
the captive insurance company may write, including workers' 
compensation insurance and employer liability policies issued 
to affiliates, if the insurer that directly issues workers' compen-
sation insurance and employer's liability policies or its licensed, 
if required by law, administrator or adjuster services all claims 
incurred during the policy period, and complies with all require-
ments for an insurer under the Insurance Code, including Chap-
ter 462, and under Title 5, Labor Code. The section further al-
lows a credit for reserves on risks or portions of risks ceded to 
reinsurers under Chapter 492, Subchapter C, and Chapter 493, 
Subchapter C. 

Section 964.053 provides that a captive insurance company may 
be formed and operated in any form of business organization au-
thorized under the Business Organizations Code except as a risk 
retention group or general partnership. The section further pro-
vides that the captive insurance company must have a board of 
directors or governing body. Section 964.054 requires the cap-
tive insurance company to use generally accepted accounting 
principles as an accounting basis, except that a captive insur-
ance company that is required to hold a certificate of authority 
under another jurisdiction's insurance laws must use statutory 
accounting principles. 

Section 964.055 provides that a captive insurance company may 
not engage in business as a captive insurance company domi-
ciled in this state unless it holds a certificate of authority issued by 
the department to act as a captive insurance company. The sec-
tion further provides that the captive insurance company must 

maintain its principal office and books and records in this state, 
unless the commissioner grants an application to relocate the 
entity's books and records under Chapter 803. 

Section 964.056 requires the commissioner to determine the 
amount of the captive insurance company's capital and surplus 
based on the factors listed in this section and any other criteria 
that has an impact on the operations of the captive insurance 
company determined to be significant by the commissioner. The 
section further provides the amount of capital and surplus deter-
mined by the commissioner may not be less than $250,000. 

Section 964.056 also provides that the capital and surplus re-
quired by Subsection (a) may be in the form of an irrevocable 
letter of credit, in a form approved by the commissioner and not 
secured by a guarantee from an affiliate, naming the commis-
sioner as beneficiary for the security of the captive insurance 
company's policyholders and issued by a bank approved by the 
commissioner. 

Section 964.057 establishes the requirements for an application 
to obtain a certificate of authority for a captive insurance com-
pany, including a fee of $1,500. 

Section 964.058 requires the commissioner to conduct an ex-
amination of the applicant to determine whether the minimum 
capital and surplus requirements of §964.056 are satisfied, the 
capital and surplus are the bona fide property of the applicant, 
and the applicant has fully complied with applicable insurance 
laws. 

Section 964.059 requires the commissioner to determine if the 
certificate of authority will be issued. The commissioner may 
consider the factors listed in the section and any other factors 
the commissioner considers relevant to determine whether the 
applicant will be able to meet its policy obligations. The section 
establishes an appeal process if the application is denied. 

Section 964.060 requires a captive insurance company to file 
with the commissioner on or before March 1 of each year, a state-
ment of the company's financial condition, verified by two of its 
executive officers and filed in a format prescribed by the com-
missioner; and on or before June 1 of each year, a report of its 
financial condition at last year end with an independent certified 
public accountant's opinion of the company's financial condition. 
The section further allows for the captive insurance company to 
request filing its annual report required under this section at its 
fiscal year end. The section provides that a captive insurance 
company using a fiscal year end must provide its balance sheet, 
income statement, and statement of cash flows, verified by two 
of its executive officers, before March 1 of each year to provide 
sufficient detail to support a premium tax return. 

Section 964.062 requires the commissioner to approve in ad-
vance any amendments to the captive insurance company's cer-
tificate of formation. 

Section 964.063 requires a captive insurance company to notify 
the commissioner in writing when issuing policyholder dividends. 

Section 964.065 provides that the commissioner, after notice and 
an opportunity for hearing, may revoke or suspend the certificate 
of authority of a captive insurance company. 

Section 964.066 provides that the commissioner may adopt rules 
establishing standards to ensure that an affiliated company is 
able to exercise control of the risk management function of any 
controlled unaffiliated business to be insured by the captive in-
surance company. 

PROPOSED RULES November 22, 2013 38 TexReg 8379 



Section 964.067 requires captive management companies to 
register with the commissioner before providing administrative 
services to a captive insurance company by providing the 
required registration information on a form adopted by the 
commissioner. 

Section 964.069 authorizes the commissioner to adopt reason-
able rules as necessary to implement the purposes and provi-
sions of this chapter. 

Section 964.071(a) provides that an authorized foreign or alien 
captive insurance company licensed under laws of any jurisdic-
tion may become a domestic captive insurance company in this 
state on a determination by the commissioner that the captive in-
surance company has complied with the requirements of Insur-
ance Code Chapter 964. Section 964.071(c) provides that the 
commissioner may postpone or waive the imposition of any fees 
or taxes under this code for a period not to exceed two years for 
any foreign or alien captive insurance company redomesticating 
to this state. 

Section 36.001 provides that the commissioner of insurance may 
adopt any rules necessary and appropriate to implement the 
powers and duties of the Texas Department of Insurance under 
the Insurance Code and other laws of the state. 

CROSS REFERENCE TO STATUTE. The proposal affects 
the following statutes: Insurance Code §§401.002, 401.006, 
401.051, 803.005, 803.008, 964.002, 964.051, 964.052, 
964.053, 964.054, 964.055, 964.056, 964.057, 964.057, 
964.058, 964.059, 964.060, 964.062, 964.063, 964.065, 
964.066, 964.067, 964.069, 964.071, 36.001 and Government 
Code §§411.083, 411.087, and 411.106. 

§6.401. Annual Report. 

(a) The department adopts the Texas Captive Annual Report, 
including all forms, instructions, and requirements by reference. The 
adopted forms and instructions will be available on the department's 
website. 

(b) Except as provided in §6.404 of this title (relating to 
Captive Insurance Companies Using Other Than Calendar Year Fiscal 
Years), on or before March 1 of each year, a captive insurance company 
must electronically submit its annual report of the captive insurance 
company's financial condition as of December 31 of the prior year 
using the adopted Texas Captive Annual Report form and instructions. 

§6.402. Basis of Accounting. 

Under Insurance Code §964.054(c), the basis of accounting for captive 
insurance company financial statements is current and future gener-
ally accepted accounting principles issued by the Financial Accounting 
Standards Board for use in the United States. 

§6.403. Audited Financial Statements. 

(a) As required in Insurance Code §964.060(b)(2) and subject 
to the filing requirements of Insurance Code Chapter 401, Subchap-
ter A, the captive insurance company must file with the department by 
June 1 of each year, a report of the captive insurance company's fi-
nancial condition at last year end. The report must include a qualified 
accountant's opinion of the captive insurance company's financial con-
dition. 

(b) The opinion must meet the requirements of Insurance Code 
Chapter 401, Subchapter A, and §7.85 and §7.88 of this title (relating 
to Audited Financial Reports and Independent Audits of Insurer and 
HMO Financial Statements and Insurer and HMO Internal Control over 
Financial Reporting). 

§6.404. Captive Insurance Companies Using Other Than Calendar 
Year Fiscal Years. 

(a) A captive insurance company may submit a written request 
to the commissioner for permission to use a fiscal year end other than a 
calendar year end. The commissioner may grant the request in writing 
at the commissioner's sole discretion. A captive insurance company 
may not use a fiscal year other than a calendar year without the com-
missioner's written authorization. 

(b) As required under Insurance Code §964.060(c)(3), to sup-
port the premium tax return due March 1 of each year, a captive in-
surance company granted a fiscal year end date other than December 
31, must submit the asset page and liability, capital, and surplus page; 
income statement, and statement of cash flow, as verified by two exec-
utive officers, on or before March 1 of each year for the prior calendar 
year and in the annual report format established in the Texas Captive 
Annual Report adopted under §6.401 of this title (relating to Annual 
Report). The executive officers verifying the report must have submit-
ted biographical affidavits under §6.303 of this title (relating to Captive 
Insurance Company Biographical Information). 

(c) Under Insurance Code §964.060(c), a captive insurance 
ompany granted a fiscal year end date other than December 31 must: 

(1) not later than the 60th day after the captive insurance 
ompany's fiscal year end, submit to the department the captive insur-
nce company's annual report for the prior fiscal year using the Texas 
aptive Annual Report form and instructions under §6.401 of this title; 
nd 

(2) not later than the 150th day after the date the annual re-
ort is due, submit to the department the captive insurance company's 
udited financial statements as required under §6.403 of this title (re-

c

c
a
C
a

p
a
lating to Audited Financial Statements). 

§6.405. Capital and Surplus Requirements. 
(a) Capital and surplus requirements will be determined by the 

commissioner under Insurance Code §964.056. In addition to the fac-
tors listed in Insurance Code §964.056, the commissioner may consider 
any factor the commissioner deems relevant in making this determina-
tion, including: 

(1) net writings to policyholders' surplus ratio; 

(2) net reserves to policyholders' surplus ratio; and 

(3) net retention of an individual loss per occurrence as a 
percentage of policyholders' surplus. 

(b) Following the captive insurance company's submission of 
the annual report or any material change in the plan of operation, the 
commissioner may require increased capital and surplus after consid-
ering factors in Insurance Code §964.056 and this section. 

§6.406. Financial Projections. 
(a) A captive insurance company must provide financial pro-

jections covering the next four years of operations: 

(1) with its application under §6.202 of this title (relating to 
Captive Insurance Company Certificate of Authority Application Con-
tents and Process); 

(2) as required under §6.304(c) of this title (relating to Ma-
terial Change in the Plan of Operations); 

(3) not later than 30 days after a request by the department; 
and 

(4) with its annual report every third year, except as pro-
vided in subsection (b) of this section. 

38 TexReg 8380 November 22, 2013 Texas Register 



(b) The financial projections must be in the format required for 
the annual report and include the projected: 

(1) asset page; 

(2) liability, capital, and surplus page; 

(3) income statement page; and 

(4) cash flow page. 

(c) A captive insurance company is not required to submit fi-
nancial projections under subsection (a)(4) of this section if: 

(1) the captive insurance company provides the department 
with financial projections covering the next four years of operations 
during the calendar or fiscal year that will be covered by the annual 
report described in subsection (a)(4) of this section; or 

(2) the department waives the requirement in writing. 

(d) The captive must note the reason for not including the fi-
nancial projections in its annual report as requested under subsection 
(a)(4) of this section. 

(e) The department will reassess the captive insurance com-
pany's minimum capital and surplus when there is an update to the cap-
tive insurance company's projections. The captive insurance company 
must provide an actuarial opinion on the effect of the change in the pro-
jections if requested by the department. 

§6.407. Loans to Affiliates. 

(a) Except as provided in subsection (d) of this section, the 
captive insurance company must submit a written request to the com-
missioner for prior approval of a loan agreement with an affiliate. 

(b) Terms of the loan agreement under subsection (a) of this 
section must: 

(1) be fair and equitable; 

(2) prohibit advancement of funds by the captive insurance 
company to the affiliate except as defined in the agreement; 

(3) include standards for termination of the agreement with 
and without cause; and 

(4) specify that, if the captive insurance company is placed 
in receivership or seized by the commissioner under Insurance Code 
Chapter 443: 

(A) all of the rights of the captive insurance company 
under the agreement extend to the receiver or commissioner; and 

(B) all books and records will immediately be made 
available to the receiver or the commissioner and must be turned over 
to the receiver or commissioner immediately upon the receiver or the 
commissioner's request. 

(c) The request under subsection (a) of this section must be 
labeled as "Loans to Affiliates - Captives" and include the following 
information: 

(1) the name of the captive insurance company and affili-
ate; 

(2) the home office address of affiliate; 

(3) the relationship of the affiliate to the captive insurance 
company, for example, parent entity or affiliate; and 

(4) a description of the loan, including: 

(A) a statement of the nature of the loan and the reasons 
for entering into or changing the loan; 

(B) a statement of how the loan complies with subsec-
tion (b) of this section; 

(C) the proposed effective date of the loan; 

(D) the financial impact of the loan on the captive in-
surance company; 

(E) a description of the maximum amount the captive 
insurance company will be obligated to make available under the loan, 
the date on which the loan will terminate, and any provisions for the 
accrual or deferral of interest; and 

(F) a description of the amount and source of funds or 
any other assets for the loan. 

(d) If the captive insurance company is affiliated with an in-
surer that is part of an insurance holding company system and subject 
to Insurance Code Chapter 823, the captive insurance company must 
comply with the requirements under §6.410 of this title (relating to Ap-
plication of Holding Company Requirements). 

§6.408. Letters of Credit. 

(a) A letter of credit must comply with this subsection to be 
reported as an asset of the captive insurance company. 

(1) The letter of credit cannot be supported or collateralized 
by a guaranty of an affiliate. 

(2) The beneficiary of the letter of credit must be the com-
missioner as beneficiary for the security of the captive insurance com-
pany's policyholders. 

(3) The letter of credit must: 

(A) be clean, irrevocable, and unconditional, and issued 
by a qualified United States financial institution; 

(B) contain an issue date and must stipulate that the ben-
eficiary (the commissioner) need only draw a draft under the letter of 
credit and present it to obtain funds and that no other document need 
be presented; 

(C) show only one amount on the letter of credit; 

(D) be readily available for viewing by the department 
upon request, including at any time to the department in conducting an 
examination under Insurance Code Chapter 401; 

(E) indicate that it is not subject to any condition or 
qualifications outside of the letter of credit. In addition, the letter of 
credit itself must not contain reference to any other agreements, docu-
ments, or entities; 

(F) contain a statement to the effect that the obligation 
of the qualified United States financial institution under the letter of 
credit is in no way contingent upon reimbursement; and 

(G) state that it is subject to and governed by either the 
laws of the State of Texas, or the laws of the state of domicile of the 
issuing bank, and in the event of any conflict must specify whether 
the laws of Texas or the laws of the state in which the issuing bank is 
domiciled will apply, and all drafts drawn on the letter of credit will be 
presentable at an office in the United States of a qualified United States 
financial institution; 

(4) The letter of credit must not: 

(A) have a schedule of periodic payments; 

(B) name any beneficiary other than the commissioner; 
and 
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(C) in aggregate of all letters of credit issued to any one 
captive insurer by one financial institution, exceed 10% of the financial 
institution's total equity capital, as shown in its most recent report of 
condition as filed with the appropriate federal or state financial institu-
tion regulatory agency. 

(5) The term of the letter of credit must be for at least one 
year and must contain an evergreen clause that prevents the expiration 
of the letter of credit without written notice from the issuer. The ever-
green clause will provide for a period of no less than 30 days' written 
notice to the commissioner prior to expiry date or nonrenewal. 

(6) In the event a letter of credit is not renewed or replaced, 
the commissioner must not be precluded from withdrawing the balance 
of the letter of credit and placing such sums in trust to secure continu-
ing obligations until a renewal letter of credit or a substitution in lieu 
thereof has been received. 

(7) In the event that a letter of credit is not renewed, re-
placed, or is suspended, the captive insurance company and the issuing 

          bank must give immediate notice to the commissioner of such nonre-
newal, replacement, or inactive status. 

(b) A letter of credit used for reinsurance purposes must meet 
the requirements of §7.610 of this title (relating to Letter of Credit Qual-
ified under Insurance Code, Article 3.10, §(d)(3), or Article 5.75-1, 
§(d)(3)). 

§6.409. Policyholder Dividends. 
A captive insurance company must notify the commissioner of a poli-
cyholder dividend within 30 days of issuing the dividend. 

§6.410. Application of Holding Company Requirements. 
A captive insurance company must comply with Insurance Code Chap-
ter 823 and regulations implementing that chapter if the captive in-
surance company is affiliated with another insurance company that is 
part of a holding company and subject to Insurance Code Chapter 823. 
The regulations include §§7.201 - 7.205 and §§7.209 - 7.214 of this 
title (relating to Forms Filings, Definitions, Registration of Insurers; 
Transactions Subject to Prior Notice; Acquisition or Divestiture State-
ments--Filing Requirements, Form A, Form B, Form C, Form D, Form 
E, and Form F). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 8, 

2013. 
TRD-201305158 
Sara Waitt 
General Counsel 
Texas Department of Insurance 
Earliest possible date of adoption: December 22, 2013 
For further information, please call: (512) 463-6327 

♦ ♦ ♦ 

SUBCHAPTER F. WORKERS' COMPENSA-
TION 
28 TAC §6.501 
STATUTORY AUTHORITY. The department proposes the new 
section under the Government Code §§411.083, 411.087, and 
411.106, and Insurance Code §§401.002, 401.006, 401.051, 
803.005, 803.008, 964.002, 964.051 - 964.060, 964.062, 

964.063, 964.065 - 964.067, 964.069, 964.071, and 36.001. 
Government Code §411.106 authorizes the department to re-
ceive criminal history information from DPS regarding insurance 
company principals and officers and applicants for any entity 
holding or seeking a license, certificate, permit, registration, or 
other authorization issued by the department to engage in a 
regulated activity under the Insurance Code. Government Code 
§411.083 and §411.087 authorize the department to obtain, 
through DPS, criminal history information from the FBI on those 
individuals described in Government Code §411.106. 

Section 401.002 provides that the purpose of Insurance Code 
Chapter 401 Subchapter A is to require an annual audit by an 
independent certified public accountant of the financial state-
ments, reporting on the financial condition and the results of 
operations, of each insurer or health maintenance organization. 
Section 401.006 provides for a procedure to obtain an exemp-
tion from the requirement to file an audited financial report if the 
insurer has less than $1 million in direct premiums written in this 
state during a calendar year. Section 401.051 establishes the 
department's duty to examine insurers under Insurances Code 
Chapter 401, Subchapter B. 

Section 803.005 requires the books, records, accounts, or of-
fices of a domestic company to be under the company's direct 
supervision, management, and control. Section 803.008 autho-
rizes the commissioner to adopt rules to authorize a domestic 
company to maintain its books and records with a nonaffiliated 
entity other than an agency. 

Section 964.002 provides that a captive insurance company is 
subject to Insurance Code Chapters 401 and 823. Further, the 
section provides that Insurance Code Chapter 823 applies to a 
captive insurance company only if the company is affiliated with 
another insurer that is subject to Chapter 823. 

Section 964.051 provides that a captive insurance company may 
only insure the operational risks of the company's affiliates and 
risks of a controlled, unaffiliated business. The section further 
provides that a captive insurance company is authorized to issue 
a contractual reimbursement policy to an affiliated certified self-
insurer authorized under Chapter 407, Labor Code, or an affiliate 
that is insured by a workers' compensation insurance policy with 
a negotiated deductible endorsement. 

Insurance Code §964.052 provides the types of reinsurance that 
the captive insurance company may write, including workers' 
compensation insurance and employer liability policies issued 
to affiliates, if the insurer that directly issues workers' compen-
sation insurance and employer's liability policies or its licensed, 
if required by law, administrator or adjuster services all claims 
incurred during the policy period, and complies with all require-
ments for an insurer under the Insurance Code, including Chap-
ter 462, and under Title 5, Labor Code. The section further al-
lows a credit for reserves on risks or portions of risks ceded to 
reinsurers under Chapter 492, Subchapter C, and Chapter 493, 
Subchapter C. 

Section 964.053 provides that a captive insurance company may 
be formed and operated in any form of business organization au-
thorized under the Business Organizations Code except as a risk 
retention group or general partnership. The section further pro-
vides that the captive insurance company must have a board of 
directors or governing body. Section 964.054 requires the cap-
tive insurance company to use generally accepted accounting 
principles as an accounting basis, except that a captive insur-
ance company that is required to hold a certificate of authority 
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under another jurisdiction's insurance laws must use statutory 
accounting principles. 

Section 964.055 provides that a captive insurance company may 
not engage in business as a captive insurance company domi-
ciled in this state unless it holds a certificate of authority issued by 
the department to act as a captive insurance company. The sec-
tion further provides that the captive insurance company must 
maintain its principal office and books and records in this state, 
unless the commissioner grants an application to relocate the 
entity's books and records under Chapter 803. 

Section 964.056 requires the commissioner to determine the 
amount of the captive insurance company's capital and surplus 
based on the factors listed in this section and any other criteria 
that has an impact on the operations of the captive insurance 
company determined to be significant by the commissioner. The 
section further provides the amount of capital and surplus deter-
mined by the commissioner may not be less than $250,000. 

Section 964.056 also provides that the capital and surplus re-
quired by Subsection (a) may be in the form of an irrevocable 
letter of credit, in a form approved by the commissioner and not 
secured by a guarantee from an affiliate, naming the commis-
sioner as beneficiary for the security of the captive insurance 
company's policyholders and issued by a bank approved by the 
commissioner. 

Section 964.057 establishes the requirements for an application 
to obtain a certificate of authority for a captive insurance com-
pany, including a fee of $1,500. 

Section 964.058 requires the commissioner to conduct an ex-
amination of the applicant to determine whether the minimum 
capital and surplus requirements of §964.056 are satisfied, the 
capital and surplus are the bona fide property of the applicant, 
and the applicant has fully complied with applicable insurance 
laws. 

Section 964.059 requires the commissioner to determine if the 
certificate of authority will be issued. The commissioner may 
consider the factors listed in the section and any other factors 
the commissioner considers relevant to determine whether the 
applicant will be able to meet its policy obligations. The section 
establishes an appeal process if the application is denied. 

Section 964.060 requires a captive insurance company to file 
with the commissioner on or before March 1 of each year, a state-
ment of the company's financial condition, verified by two of its 
executive officers and filed in a format prescribed by the com-
missioner; and on or before June 1 of each year, a report of its 
financial condition at last year end with an independent certified 
public accountant's opinion of the company's financial condition. 
The section further allows for the captive insurance company to 
request filing its annual report required under this section at its 
fiscal year end. The section provides that a captive insurance 
company using a fiscal year end must provide its balance sheet, 
income statement, and statement of cash flows, verified by two 
of its executive officers, before March 1 of each year to provide 
sufficient detail to support a premium tax return. 

Section 964.062 requires the commissioner to approve in ad-
vance any amendments to the captive insurance company's cer-
tificate of formation. 

Section 964.063 requires a captive insurance company to notify 
the commissioner in writing when issuing policyholder dividends. 

Section 964.065 provides that the commissioner, after notice and 
an opportunity for hearing, may revoke or suspend the certificate 
of authority of a captive insurance company. 

Section 964.066 provides that the commissioner may adopt rules 
establishing standards to ensure that an affiliated company is 
able to exercise control of the risk management function of any 
controlled unaffiliated business to be insured by the captive in-
surance company. 

Section 964.067 requires captive management companies to 
register with the commissioner before providing administrative 
services to a captive insurance company by providing the 
required registration information on a form adopted by the 
commissioner. 

Section 964.069 authorizes the commissioner to adopt reason-
able rules as necessary to implement the purposes and provi-
sions of this chapter. 

Section 964.071(a) provides that an authorized foreign or alien 
captive insurance company licensed under laws of any jurisdic-
tion may become a domestic captive insurance company in this 
state on a determination by the commissioner that the captive in-
surance company has complied with the requirements of Insur-
ance Code Chapter 964. Section 964.071(c) provides that the 
commissioner may postpone or waive the imposition of any fees 
or taxes under this code for a period not to exceed two years for 
any foreign or alien captive insurance company redomesticating 
to this state. 

Section 36.001 provides that the commissioner of insurance may 
adopt any rules necessary and appropriate to implement the 
powers and duties of the Texas Department of Insurance under 
the Insurance Code and other laws of the state. 

CROSS REFERENCE TO STATUTE. The proposal affects 
the following statutes: Insurance Code §§401.002, 401.006, 
401.051, 803.005, 803.008, 964.002, 964.051, 964.052, 
964.053, 964.054, 964.055, 964.056, 964.057, 964.057, 
964.058, 964.059, 964.060, 964.062, 964.063, 964.065, 
964.066, 964.067, 964.069, 964.071, 36.001 and Government 
Code §§411.083, 411.087, and 411.106. 

§6.501. Workers' Compensation. 

(a) A captive insurance company may not write, issue, or pro-
vide any form of workers' compensation insurance coverage to policy-
holders. 

(b) A captive insurance company that issues a reimbursement 
policy for claims paid under a workers' compensation insurance policy 
written and issued by an authorized insurance company, may not par-
ticipate in the adjudication, settlement, or payment of any claims made 
under that workers' compensation insurance policy. 

(c) Claims incurred by a certified self-insured employer may 
not be paid directly by a captive insurance company, but must continue 
to be paid by a qualified claims servicing contractor as required in La-
bor Code §407.061. 

(d) The existence of a contractual reimbursement policy issued 
by a captive insurance company to an affiliate does not alter any statu-
tory requirements related to workers' compensation insurance, includ-
ing the statutory requirement under Insurance Code §2053.203 that: 

(1) the insurance company writing a workers' compensa-
tion policy with a negotiated deductible is required to pay all benefits, 
including those benefits payable, wholly or partly, from the deductible 
amount; and 
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(2) the policyholder must make reimbursements to the in-
surance company writing the workers' compensation policy with a ne-
gotiated deductible periodically, rather than at the time claim costs are 
incurred. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 8, 

2013. 
TRD-201305159 
Sara Waitt 
General Counsel 
Texas Department of Insurance 
Earliest possible date of adoption: December 22, 2013 
For further information, please call: (512) 463-6327 

♦ ♦ ♦ 

SUBCHAPTER G. TAXES 
28 TAC §6.601 
STATUTORY AUTHORITY. The department proposes the new 
section under the Government Code §§411.083, 411.087, and 
411.106, and Insurance Code §§401.002, 401.006, 401.051, 
803.005, 803.008, 964.002, 964.051 - 964.060, 964.062, 
964.063, 964.065 - 964.067, 964.069, 964.071, and 36.001. 
Government Code §411.106 authorizes the department to re-
ceive criminal history information from DPS regarding insurance 
company principals and officers and applicants for any entity 
holding or seeking a license, certificate, permit, registration, or 
other authorization issued by the department to engage in a 
regulated activity under the Insurance Code. Government Code 
§411.083 and §411.087 authorize the department to obtain, 
through DPS, criminal history information from the FBI on those 
individuals described in Government Code §411.106. 

Section 401.002 provides that the purpose of Insurance Code 
Chapter 401 Subchapter A is to require an annual audit by an 
independent certified public accountant of the financial state-
ments, reporting on the financial condition and the results of 
operations, of each insurer or health maintenance organization. 
Section 401.006 provides for a procedure to obtain an exemp-
tion from the requirement to file an audited financial report if the 
insurer has less than $1 million in direct premiums written in this 
state during a calendar year. Section 401.051 establishes the 
department's duty to examine insurers under Insurances Code 
Chapter 401, Subchapter B. 

Section 803.005 requires the books, records, accounts, or of-
fices of a domestic company to be under the company's direct 
supervision, management, and control. Section 803.008 autho-
rizes the commissioner to adopt rules to authorize a domestic 
company to maintain its books and records with a nonaffiliated 
entity other than an agency. 

Section 964.002 provides that a captive insurance company is 
subject to Insurance Code Chapters 401 and 823. Further, the 
section provides that Insurance Code Chapter 823 applies to a 
captive insurance company only if the company is affiliated with 
another insurer that is subject to Chapter 823. 

Section 964.051 provides that a captive insurance company may 
only insure the operational risks of the company's affiliates and 

risks of a controlled, unaffiliated business. The section further 
provides that a captive insurance company is authorized to issue 
a contractual reimbursement policy to an affiliated certified self-
insurer authorized under Chapter 407, Labor Code, or an affiliate 
that is insured by a workers' compensation insurance policy with 
a negotiated deductible endorsement. 

Insurance Code §964.052 provides the types of reinsurance that 
the captive insurance company may write, including workers' 
compensation insurance and employer liability policies issued 
to affiliates, if the insurer that directly issues workers' compen-
sation insurance and employer's liability policies or its licensed, 
if required by law, administrator or adjuster services all claims 
incurred during the policy period, and complies with all require-
ments for an insurer under the Insurance Code, including Chap-
ter 462, and under Title 5, Labor Code. The section further al-
lows a credit for reserves on risks or portions of risks ceded to 
reinsurers under Chapter 492, Subchapter C, and Chapter 493, 
Subchapter C. 

Section 964.053 provides that a captive insurance company may 
be formed and operated in any form of business organization au-
thorized under the Business Organizations Code except as a risk 
retention group or general partnership. The section further pro-
vides that the captive insurance company must have a board of 
directors or governing body. Section 964.054 requires the cap-
tive insurance company to use generally accepted accounting 
principles as an accounting basis, except that a captive insur-
ance company that is required to hold a certificate of authority 
under another jurisdiction's insurance laws must use statutory 
accounting principles. 

Section 964.055 provides that a captive insurance company may 
not engage in business as a captive insurance company domi-
ciled in this state unless it holds a certificate of authority issued by 
the department to act as a captive insurance company. The sec-
tion further provides that the captive insurance company must 
maintain its principal office and books and records in this state, 
unless the commissioner grants an application to relocate the 
entity's books and records under Chapter 803. 

Section 964.056 requires the commissioner to determine the 
amount of the captive insurance company's capital and surplus 
based on the factors listed in this section and any other criteria 
that has an impact on the operations of the captive insurance 
company determined to be significant by the commissioner. The 
section further provides the amount of capital and surplus deter-
mined by the commissioner may not be less than $250,000. 

Section 964.056 also provides that the capital and surplus re-
quired by Subsection (a) may be in the form of an irrevocable 
letter of credit, in a form approved by the commissioner and not 
secured by a guarantee from an affiliate, naming the commis-
sioner as beneficiary for the security of the captive insurance 
company's policyholders and issued by a bank approved by the 
commissioner. 

Section 964.057 establishes the requirements for an application 
to obtain a certificate of authority for a captive insurance com-
pany, including a fee of $1,500. 

Section 964.058 requires the commissioner to conduct an ex-
amination of the applicant to determine whether the minimum 
capital and surplus requirements of §964.056 are satisfied, the 
capital and surplus are the bona fide property of the applicant, 
and the applicant has fully complied with applicable insurance 
laws. 
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Section 964.059 requires the commissioner to determine if the 
certificate of authority will be issued. The commissioner may 
consider the factors listed in the section and any other factors 
the commissioner considers relevant to determine whether the 
applicant will be able to meet its policy obligations. The section 
establishes an appeal process if the application is denied. 

Section 964.060 requires a captive insurance company to file 
with the commissioner on or before March 1 of each year, a state-
ment of the company's financial condition, verified by two of its 
executive officers and filed in a format prescribed by the com-
missioner; and on or before June 1 of each year, a report of its 
financial condition at last year end with an independent certified 
public accountant's opinion of the company's financial condition. 
The section further allows for the captive insurance company to 
request filing its annual report required under this section at its 
fiscal year end. The section provides that a captive insurance 
company using a fiscal year end must provide its balance sheet, 
income statement, and statement of cash flows, verified by two 
of its executive officers, before March 1 of each year to provide 
sufficient detail to support a premium tax return. 

Section 964.062 requires the commissioner to approve in ad-
vance any amendments to the captive insurance company's cer-
tificate of formation. 

Section 964.063 requires a captive insurance company to notify 
the commissioner in writing when issuing policyholder dividends. 

Section 964.065 provides that the commissioner, after notice and 
an opportunity for hearing, may revoke or suspend the certificate 
of authority of a captive insurance company. 

Section 964.066 provides that the commissioner may adopt rules 
establishing standards to ensure that an affiliated company is 
able to exercise control of the risk management function of any 
controlled unaffiliated business to be insured by the captive in-
surance company. 

Section 964.067 requires captive management companies to 
register with the commissioner before providing administrative 
services to a captive insurance company by providing the 
required registration information on a form adopted by the 
commissioner. 

Section 964.069 authorizes the commissioner to adopt reason-
able rules as necessary to implement the purposes and provi-
sions of this chapter. 

Section 964.071(a) provides that an authorized foreign or alien 
captive insurance company licensed under laws of any jurisdic-
tion may become a domestic captive insurance company in this 
state on a determination by the commissioner that the captive in-
surance company has complied with the requirements of Insur-
ance Code Chapter 964. Section 964.071(c) provides that the 
commissioner may postpone or waive the imposition of any fees 
or taxes under this code for a period not to exceed two years for 
any foreign or alien captive insurance company redomesticating 
to this state. 

Section 36.001 provides that the commissioner of insurance may 
adopt any rules necessary and appropriate to implement the 
powers and duties of the Texas Department of Insurance under 
the Insurance Code and other laws of the state. 

CROSS REFERENCE TO STATUTE. The proposal affects 
the following statutes: Insurance Code §§401.002, 401.006, 
401.051, 803.005, 803.008, 964.002, 964.051, 964.052, 
964.053, 964.054, 964.055, 964.056, 964.057, 964.057, 

964.058, 964.059, 964.060, 964.062, 964.063, 964.065, 
964.066, 964.067, 964.069, 964.071, 36.001 and Government 
Code §§411.083, 411.087, and 411.106. 

§6.601. Waiver of Taxes. 
(a) A foreign or alien captive insurance company redomesti-

ating from another jurisdiction may request that the commissioner 
ostpone or waive the imposition of any tax or fee under the Insur-
nce Code for a period not to exceed two tax reporting years from the 
ate of redomestication. 

(b) The request must be in writing and submitted to the depart-
ent with the application. 

c
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(c) The request must state and provide support of the bene-
fit that licensing the captive insurance company will have for Texas, 
including, as applicable, employment of Texas residents, the develop-
ment of real estate in Texas, economic activity in Texas, and additional 
taxes that will be paid in Texas. 

(d) The commissioner may in writing grant or deny the waiver 
request in whole or in part at the commissioner's sole discretion, includ-
ing granting a waiver for all or part of the two-year period and all or 
part of one or more of the following taxes or fees: 

(1) the maintenance tax; 

(2) the premium tax; or 

(3) licensing fees. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 8, 

2013. 
TRD-201305160 
Sara Waitt 
General Counsel 
Texas Department of Insurance 
Earliest possible date of adoption: December 22, 2013 
For further information, please call: (512) 463-6327 

♦ ♦ ♦ 

SUBCHAPTER H. DISCIPLINARY ACTION 
28 TAC §6.701 
STATUTORY AUTHORITY. The department proposes the new 
section under the Government Code §§411.083, 411.087, and 
411.106, and Insurance Code §§401.002, 401.006, 401.051, 
803.005, 803.008, 964.002, 964.051 - 964.060, 964.062, 
964.063, 964.065 - 964.067, 964.069, 964.071, and 36.001. 
Government Code §411.106 authorizes the department to re-
ceive criminal history information from DPS regarding insurance 
company principals and officers and applicants for any entity 
holding or seeking a license, certificate, permit, registration, or 
other authorization issued by the department to engage in a 
regulated activity under the Insurance Code. Government Code 
§411.083 and §411.087 authorize the department to obtain, 
through DPS, criminal history information from the FBI on those 
individuals described in Government Code §411.106. 

Section 401.002 provides that the purpose of Insurance Code 
Chapter 401 Subchapter A is to require an annual audit by an 
independent certified public accountant of the financial state-
ments, reporting on the financial condition and the results of 
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operations, of each insurer or health maintenance organization. 
Section 401.006 provides for a procedure to obtain an exemp-
tion from the requirement to file an audited financial report if the 
insurer has less than $1 million in direct premiums written in this 
state during a calendar year. Section 401.051 establishes the 
department's duty to examine insurers under Insurances Code 
Chapter 401, Subchapter B. 

Section 803.005 requires the books, records, accounts, or of-
fices of a domestic company to be under the company's direct 
supervision, management, and control. Section 803.008 autho-
rizes the commissioner to adopt rules to authorize a domestic 
company to maintain its books and records with a nonaffiliated 
entity other than an agency. 

Section 964.002 provides that a captive insurance company is 
subject to Insurance Code Chapters 401 and 823. Further, the 
section provides that Insurance Code Chapter 823 applies to a 
captive insurance company only if the company is affiliated with 
another insurer that is subject to Chapter 823. 

Section 964.051 provides that a captive insurance company may 
only insure the operational risks of the company's affiliates and 
risks of a controlled, unaffiliated business. The section further 
provides that a captive insurance company is authorized to issue 
a contractual reimbursement policy to an affiliated certified self-
insurer authorized under Chapter 407, Labor Code, or an affiliate 
that is insured by a workers' compensation insurance policy with 
a negotiated deductible endorsement. 

Insurance Code §964.052 provides the types of reinsurance that 
the captive insurance company may write, including workers' 
compensation insurance and employer liability policies issued 
to affiliates, if the insurer that directly issues workers' compen-
sation insurance and employer's liability policies or its licensed, 
if required by law, administrator or adjuster services all claims 
incurred during the policy period, and complies with all require-
ments for an insurer under the Insurance Code, including Chap-
ter 462, and under Title 5, Labor Code. The section further al-
lows a credit for reserves on risks or portions of risks ceded to 
reinsurers under Chapter 492, Subchapter C, and Chapter 493, 
Subchapter C. 

Section 964.053 provides that a captive insurance company may 
be formed and operated in any form of business organization au-
thorized under the Business Organizations Code except as a risk 
retention group or general partnership. The section further pro-
vides that the captive insurance company must have a board of 
directors or governing body. Section 964.054 requires the cap-
tive insurance company to use generally accepted accounting 
principles as an accounting basis, except that a captive insur-
ance company that is required to hold a certificate of authority 
under another jurisdiction's insurance laws must use statutory 
accounting principles. 

Section 964.055 provides that a captive insurance company may 
not engage in business as a captive insurance company domi-
ciled in this state unless it holds a certificate of authority issued by 
the department to act as a captive insurance company. The sec-
tion further provides that the captive insurance company must 
maintain its principal office and books and records in this state, 
unless the commissioner grants an application to relocate the 
entity's books and records under Chapter 803. 

Section 964.056 requires the commissioner to determine the 
amount of the captive insurance company's capital and surplus 
based on the factors listed in this section and any other criteria 

that has an impact on the operations of the captive insurance 
company determined to be significant by the commissioner. The 
section further provides the amount of capital and surplus deter-
mined by the commissioner may not be less than $250,000. 

Section 964.056 also provides that the capital and surplus re-
quired by Subsection (a) may be in the form of an irrevocable 
letter of credit, in a form approved by the commissioner and not 
secured by a guarantee from an affiliate, naming the commis-
sioner as beneficiary for the security of the captive insurance 
company's policyholders and issued by a bank approved by the 
commissioner. 

Section 964.057 establishes the requirements for an application 
to obtain a certificate of authority for a captive insurance com-
pany, including a fee of $1,500. 

Section 964.058 requires the commissioner to conduct an ex-
amination of the applicant to determine whether the minimum 
capital and surplus requirements of §964.056 are satisfied, the 
capital and surplus are the bona fide property of the applicant, 
and the applicant has fully complied with applicable insurance 
laws. 

Section 964.059 requires the commissioner to determine if the 
certificate of authority will be issued. The commissioner may 
consider the factors listed in the section and any other factors 
the commissioner considers relevant to determine whether the 
applicant will be able to meet its policy obligations. The section 
establishes an appeal process if the application is denied. 

Section 964.060 requires a captive insurance company to file 
with the commissioner on or before March 1 of each year, a state-
ment of the company's financial condition, verified by two of its 
executive officers and filed in a format prescribed by the com-
missioner; and on or before June 1 of each year, a report of its 
financial condition at last year end with an independent certified 
public accountant's opinion of the company's financial condition. 
The section further allows for the captive insurance company to 
request filing its annual report required under this section at its 
fiscal year end. The section provides that a captive insurance 
company using a fiscal year end must provide its balance sheet, 
income statement, and statement of cash flows, verified by two 
of its executive officers, before March 1 of each year to provide 
sufficient detail to support a premium tax return. 

Section 964.062 requires the commissioner to approve in ad-
vance any amendments to the captive insurance company's cer-
tificate of formation. 

Section 964.063 requires a captive insurance company to notify 
the commissioner in writing when issuing policyholder dividends. 

Section 964.065 provides that the commissioner, after notice and 
an opportunity for hearing, may revoke or suspend the certificate 
of authority of a captive insurance company. 

Section 964.066 provides that the commissioner may adopt rules 
establishing standards to ensure that an affiliated company is 
able to exercise control of the risk management function of any 
controlled unaffiliated business to be insured by the captive in-
surance company. 

Section 964.067 requires captive management companies to 
register with the commissioner before providing administrative 
services to a captive insurance company by providing the 
required registration information on a form adopted by the 
commissioner. 
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♦ ♦ ♦ 

Section 964.069 authorizes the commissioner to adopt reason-
able rules as necessary to implement the purposes and provi-
sions of this chapter. 

Section 964.071(a) provides that an authorized foreign or alien 
captive insurance company licensed under laws of any jurisdic-
tion may become a domestic captive insurance company in this 
state on a determination by the commissioner that the captive in-
surance company has complied with the requirements of Insur-
ance Code Chapter 964. Section 964.071(c) provides that the 
commissioner may postpone or waive the imposition of any fees 
or taxes under this code for a period not to exceed two years for 
any foreign or alien captive insurance company redomesticating 
to this state. 

Section 36.001 provides that the commissioner of insurance may 
adopt any rules necessary and appropriate to implement the 
powers and duties of the Texas Department of Insurance under 
the Insurance Code and other laws of the state. 

CROSS REFERENCE TO STATUTE. The proposal affects 
the following statutes: Insurance Code §§401.002, 401.006, 
401.051, 803.005, 803.008, 964.002, 964.051, 964.052, 
964.053, 964.054, 964.055, 964.056, 964.057, 964.057, 
964.058, 964.059, 964.060, 964.062, 964.063, 964.065, 
964.066, 964.067, 964.069, 964.071, 36.001 and Government 
Code §§411.083, 411.087, and 411.106. 

§6.701. Disciplinary Action. 
Disciplinary action may be taken against a captive insurance company, 
captive insurance manager, or other person if, after notice and oppor-
tunity for hearing, it is determined that the captive insurance company, 
captive insurance manager, or other person has violated the Insurance 
Code, or other law subject to department enforcement, or regulation by 
the department, including: 

(1) a captive insurance company that violates §6.501 of this 
title (relating to Workers' Compensation); and 

(2) an insurance carrier, as defined by Labor Code 
§401.011, if it allows an employer, other than a certified self-insured 
employer, to dictate the methods by which and the terms on which a 
claim is handled and settled in violation of statute. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 8, 

2013. 
TRD-201305161 
Sara Waitt 
General Counsel 
Texas Department of Insurance 
Earliest possible date of adoption: December 22, 2013 
For further information, please call: (512) 463-6327 

TITLE 30. ENVIRONMENTAL QUALITY 

PART 1. TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 

CHAPTER 114. CONTROL OF AIR 
POLLUTION FROM MOTOR VEHICLES 

SUBCHAPTER K. MOBILE SOURCE 
INCENTIVE PROGRAMS 
DIVISION 2. LIGHT-DUTY MOTOR VEHICLE 
PURCHASE OR LEASE INCENTIVE PROGRAM 
The Texas Commission on Environmental Quality (TCEQ, 
agency, or commission) proposes amendments to §§114.610 -
114.612, 114.616; and the repeal of §114.619. 

Background and Summary of the Factual Basis for the Proposed 
Rules 

The commission proposes these revisions to implement require-
ments of Senate Bill (SB) 1727, 83rd Legislature, 2013, authored 
by Senator Robert Deuell. 

The 77th Legislature, 2001, enacted SB 5 establishing the Texas 
Emissions Reduction Plan (TERP), which provides financial in-
centives for reducing emissions of on-road and non-road mo-
tor vehicles and equipment, grants for the development of new 
emission control technology, new building energy efficiency stan-
dards, and research and development programs. One of the 
programs that SB 5 established was the Light-Duty Motor Ve-
hicle Purchase or Lease Incentive (LDPLI) program. SB 5 re-
quired the commission to establish a statewide incentive for the 
purchase or lease of light-duty motor vehicles that met emission 
standards more stringent than those required by federal require-
ments; however, implementation and administration of the LD-
PLI program were the responsibility of the Texas Comptroller 
of Public Accounts (TCPA). Although the commission adopted 
rules as published in the September 7, 2001, issue of the Texas 
Register (26 TexReg 6938) that established a statewide incen-
tive for the purchase or lease of light-duty motor vehicles, the leg-
islature never appropriated funds to the TCPA for LDPLI grants. 

The 83rd Legislature, 2013, enacted SB 1727 authorizing 
changes to the LDPLI program listed in Texas Health and Safety 
Code (THSC), Chapter 386. The legislation transfers the re-
sponsibility of administering the LDPLI program from the TPCA 
to the commission, modifies the requirements for the types 
of vehicles that qualify for the LDPLI, establishes a maximum 
number of incentives available for the program, and establishes 
an incentive amount of $2,500 per eligible vehicle. 

Section by Section Discussion 

§114.610, Definitions 

The commission proposes to amend §114.610 by deleting the 
definition for "Bin or emissions bin" because the definition is 
no longer needed. Under the definition "Lessee," the commis-
sion proposes to correct the reference "light-motor vehicle" to 
"light-duty motor vehicle." In addition, the commission proposes 
to modify the definition for a "New light-duty motor vehicle" by re-
moving the citation "Title 43, Texas Administrative Code, §17.2 
(relating to Definitions)" and replacing it with "Texas Transporta-
tion Code, §501.002" because the original citation is no longer 
valid. The definitions in this section would be renumbered as 
needed. 

§114.611, Applicability 

The commission proposes to amend §114.611 by deleting ref-
erences to §114.618 because this section no longer exists and 
to §114.619 because the commission is proposing to repeal this 
section. 
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§114.612, Light-Duty Motor Vehicle Purchase or Lease Incentive 
Requirements 

The commission proposes to amend §114.612 by modifying the 
requirements for the types of vehicles that may qualify for the 
LDPLI. As specified by SB 1727, the proposed language states 
that only new light-duty motor vehicles that are powered by com-
pressed natural gas (CNG), liquefied petroleum gas (LPG), or 
electric drives that meet specific established criteria qualify for 
the $2,500 incentive. The proposed language includes specific 
vehicle criteria and requires the commission to post a list of ve-
hicles that meet these requirements on the commission's Web 
site. 

The proposed revisions would establish when a buyer or lessee 
purchases or leases a vehicle that qualifies for the LDPLI, the 
amount of time that a vehicle purchased or leased under the 
LDPLI must be registered and operated within the state, and 
the process for applying for the LDPLI. The proposed language 
includes the information and documentation that would be re-
quired as part of the LDPLI incentive application. The proposed 
language also includes the requirement that a dealership must 
keep a copy of purchase or lease verification documentation for 
a minimum of two years as required under THSC, §386.160(c). 
In addition, the proposed language includes how the commis-
sion would prorate an incentive if a lease is less than four years. 
This section would be renumbered as needed. 

§114.616, Manufacturer's Report 

The current rule requires vehicle manufacturers to submit a re-
port annually to the commission on vehicles they intend to sell in 
Texas that meet the requirements for the LDPLI. The proposed 
revisions to §114.616 would update references from §114.619 
to §114.612 for the type of vehicles that may qualify for the LD-
PLI and are required to be included in the manufacturer's annual 
report. The proposed language would also modify the required 
vehicle information that is included in the manufacturer's report 
to reflect the LDPLI vehicle requirements. 

§114.619, Light-Duty Motor Vehicle Purchase or Lease Incentive 
Schedule 

The commission proposes to repeal §114.619 because the LD-
PLI schedule and accompanying incentive amounts have been 
replaced with specific vehicle requirements and a set incentive 
amount that is outlined in proposed §114.612. 

Fiscal Note: Costs to State and Local Government 

Jeffrey Horvath, Analyst in the Strategic Planning and Assess-
ment Section, has determined that for the first five-year period 
the proposed rules are in effect, fiscal implications are antici-
pated for the commission but not for other units of state or local 
government as a result of administration or enforcement of the 
proposed rules. The proposed rules implement a voluntary in-
centive program for the purchase or lease of light-duty vehicles 
powered by CNG, LPG, or electric drives. 

The proposed rules would implement sections of SB 1727, which 
authorized changes to the LDPLI program listed in THSC, Chap-
ter 386. The legislation transferred the responsibility of adminis-
tering the LDPLI program from the TCPA to the commission and 
modified the requirements for the types of vehicles that qualify 
for the LDPLI. The bill also established a maximum number of 
incentives available for the program and established an incen-
tive amount of $2,500 per eligible vehicle. The LDPLI program 
expires on August 31, 2015, unless future legislation extends the 
expiration date. 

Specifically the proposed rulemaking would: 1) delete the defi-
nition for "Bin or emissions bin" because it is no longer needed, 
modify the reference "light-motor vehicle" to "light-duty motor ve-
hicle" under the definition for "Lessee"; and modify the definition 
for a "New light-duty motor vehicle" to correct the cite; 2) delete 
references to §114.618 because the section no longer exists and 
to §114.619 because the commission is proposing to repeal this 
section; 3) modify the requirements for the types of vehicles that 
may qualify for the LDPLI; 4) add language to specify the vehicle 
criteria for the types of vehicles that may qualify for the LDPLI; 
5) list the $2,500 incentive amount; 6) add language requiring 
the commission to post the list of eligible vehicles on the com-
mission's Web site; 7) add language specifying when a buyer 
or lessee could purchase a vehicle that may qualify for the LD-
PLI; 8) add language specifying the length of time a vehicle pur-
chased under the LDPLI must be registered and operated within 
the state; 9) add language specifying the process to apply for the 
LDPLI, including the information and documentation required as 
part of the LDPLI application; 10) add language requiring the 
dealership to keep a copy of the purchase or lease verification 
documentation for a minimum of two years; 11) add language 
specifying how the commission will prorate the LDPLI based on 
a four-year lease; and 12) repeal §114.619 because this section 
is no longer valid. 

The commission will need to establish a process for adminis-
tering the program, develop the necessary forms for applicants 
to apply for the incentive, and establish the process to disperse 
the funds to the awardees (grantees). The commission will use 
available funding appropriated out of the TERP Account 5071 to 
administer the program. THSC, §386.152(a)(13), limits the LD-
PLI to no more than 5% of the total allocations for the TERP pro-
gram. Based upon the total amount of TERP program funding 
appropriated to the agency by the 83rd Legislature, 2013, ap-
proximately $3.8 million of TERP program funding is available 
for grants for the LDPLI in each fiscal year of the 2014 - 2015 bi-
ennium. At $2,500 per vehicle in grant funding, the commission 
would be able to provide grant funds for approximately 1,550 ve-
hicles each fiscal year. 

State agencies and units of local government would be eligible 
to apply for the $2,500 vehicle incentive. However, it is unknown 
if any agencies or local governments would purchase or lease 
eligible vehicles, and if they did, how many and what kind of 
vehicles would be involved. Therefore, any cost benefits cannot 
be estimated. Under the LDPLI program, grant funding is limited 
to 2,000 vehicles per state fiscal biennium for vehicles powered 
by CNG or LPG and 2,000 vehicles per state fiscal biennium for 
vehicles powered by electric drives. This cap is not expected 
to affect eligible vehicle purchases or leases by state or local 
governments as the funding limits the program to 1,550 vehicles 
each fiscal year. 

Public Benefits and Costs 

Mr. Horvath has also determined that for each year of the first 
five years the proposed rules are in effect, the public benefit an-
ticipated from the changes seen in the proposed rules will be 
enhanced air quality through the provision of incentives to pur-
chase or lease vehicles that are powered by CNG, LPG, or elec-
tric drives and have lower emissions. 

The proposed rules are not anticipated to have a fiscal impact 
on individuals or businesses. The LDPLI is a voluntary incen-
tive program and therefore the proposed rules do not provide 
any new regulatory requirements. Eligible businesses and indi-
viduals may apply for the $2,500 vehicle incentive and receive 
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financial benefit from the additional funds if they were approved 
for the LDPLI for the purchase or lease of an eligible vehicle. 

Small Business and Micro-Business Assessment 

No adverse fiscal implications are anticipated for small or mi-
cro-businesses for the first five-year period the proposed rules 
are in effect. The LDPLI is a voluntary incentive program and the 
proposed rules do not provide any new regulatory requirements. 
Eligible small businesses may apply for the $2,500 vehicle in-
centive and receive financial benefit from the additional funds if 
they were approved for the LDPLI. 

Small Business Regulatory Flexibility Analysis 

The commission has reviewed this proposed rulemaking and de-
termined that a small business regulatory flexibility analysis is not 
required because the proposed rules do not adversely affect a 
small or micro-business in a material way for the first five years 
that the proposed rules are in effect. 

Local Employment Impact Statement 

The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rules do not adversely affect a lo-
cal economy in a material way for the first five years that the 
proposed rules are in effect. 

Draft Regulatory Impact Analysis Determination 

The commission reviewed the proposed rulemaking in light of the 
regulatory impact analysis requirements of Texas Government 
Code, §2001.0225, and determined that the proposed rulemak-
ing does not meet the definition of a "major environmental rule" 
as defined in that statute. A "major environmental rule" means 
a rule, the specific intent of which is to protect the environment 
or reduce risks to human health from environmental exposure, 
and that may adversely affect in a material way the economy, a 
sector of the economy, productivity, competition, jobs, the envi-
ronment, or the public health and safety of the state or a sector of 
the state. Additionally, the proposed rulemaking does not meet 
any of the four applicability criteria for requiring a regulatory im-
pact analysis for a major environmental rule, which are listed in 
Texas Government Code, §2001.0225(a). Texas Government 
Code, §2001.0225, applies only to a major environmental rule, 
the result of which is to: 1) exceed a standard set by federal law, 
unless the rule is specifically required by state law; 2) exceed an 
express requirement of state law, unless the rule is specifically 
required by federal law; 3) exceed a requirement of a delega-
tion agreement or contract between the state and an agency or 
representative of the federal government to implement a state 
and federal program; or 4) adopt a rule solely under the general 
powers of the agency instead of under a specific state law. 

The amended Chapter 114 rules are proposed in accordance 
with SB 1727, 83rd Legislature, 2013, which amended THSC, 
Chapter 386. The proposed rules add or revise guidelines for 
a voluntary grant. Because the proposed rules place no invol-
untary requirements on the regulated community, the proposed 
rules would not adversely affect in a material way the economy, 
a sector of the economy, productivity, competition, jobs, the en-
vironment, or public health and safety of the state or sector of the 
state. In addition, none of these amendments place additional 
financial burdens on the regulated community. 

The commission's interpretation of the regulatory impact anal-
ysis requirements is also supported by a change made to the 
Texas Administrative Procedure Act (APA) by the legislature in 

1999. In an attempt to limit the number of rule challenges based 
upon APA requirements, the legislature clarified that state agen-
cies are required to meet these sections of the APA against the 
standard of "substantial compliance." The legislature specifically 
identified Texas Government Code, §2001.0225, as falling under 
this standard. The commission has substantially complied with 
the requirements of Texas Government Code, §2001.0225. 

Written comments on the draft regulatory impact analysis deter-
mination may be submitted to the contact person at the address 
listed under the Submittal of Comments section of this preamble. 

Takings Impact Assessment 

The commission evaluated the proposed rulemaking and per-
formed an analysis of whether the proposed rulemaking consti-
tutes a taking under Texas Government Code, Chapter 2007. 
The commission's preliminary assessment indicates Texas Gov-
ernment Code, Chapter 2007, does not apply. 

Under Texas Government Code, §2007.002(5), taking means: 
(A) a governmental action that affects private real property, in 
whole or in part or temporarily or permanently, in a manner that 
requires the governmental entity to compensate the private real 
property owner as provided by the Fifth and Fourteenth Amend-
ments to the United States Constitution or Section 17 or 19, Ar-
ticle I, Texas Constitution; or (B) a governmental action that: (i) 
affects an owner's private real property that is the subject of the 
governmental action, in whole or in part or temporarily or perma-
nently, in a manner that restricts or limits the owner's right to the 
property that would otherwise exist in the absence of the govern-
mental action; and (ii) is the producing cause of a reduction of at 
least 25% in the market value of the affected private real prop-
erty, determined by comparing the market value of the property 
as if the governmental action is not in effect and the market value 
of the property determined as if the governmental action is in ef-
fect. 

Promulgation and enforcement of the proposed rulemaking 
would be neither a statutory nor a constitutional taking of private 
real property. The primary purpose of the rulemaking is to 
amend Chapter 114 in accordance with the amendments to 
THSC, Chapter 386 as a result of SB 1727, 83rd Legislature, 
2013. The rules make revisions to a voluntary program and 
only affect motor vehicles that are not considered to be private 
real property. The proposed rulemaking does not affect a 
landowner's rights in private real property because this rule-
making does not burden, restrict, or limit the owner's right to 
property, nor does it reduce the value of any private real property 
by 25% or more beyond that which would otherwise exist in the 
absence of the regulations. Therefore, these proposed rules 
would not constitute a taking under Texas Government Code, 
Chapter 2007. 

Consistency with the Coastal Management Program 

The commission reviewed the proposed rulemaking and found 
the proposal is a rulemaking identified in the Coastal Coordina-
tion Act Implementation Rules, 31 TAC §505.11(b)(2), relating to 
rules subject to the Texas Coastal Management Program (CMP), 
and will, therefore, require that goals and policies of the CMP be 
considered during the rulemaking process. The commission re-
viewed this action for consistency with the CMP goals and poli-
cies in accordance with the regulations of the Coastal Coordina-
tion Advisory Committee and determined that the rulemaking for 
Chapter 114 does not impact any CMP goals or policies because 
it revises a voluntary incentive grant program and does not gov-
ern air pollution emissions. 
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Written comments on the consistency of this rulemaking may be 
submitted to the contact person at the address listed under the 
Submittal of Comments section of this preamble. 

Announcement of Hearing 

The commission will hold a public hearing on this proposal on 
December 12, 2013, at 10:00 a.m., in Building E, Room 201-S, 
at the commission's central office located at 12100 Park 35 Cir-
cle, Austin, Texas. The hearing is structured for the receipt of 
oral or written comments by interested persons. Individuals may 
present oral statements when called upon in order of registra-
tion. Open discussion will not be permitted during the hearing; 
however, commission staff members will be available to discuss 
the proposal 30 minutes prior to the hearing. 

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should contact 
Sandy Wong, Office of Legal Services, at (512) 239-1802. Re-
quests should be made as far in advance as possible. 

Submittal of Comments 

Comments may be submitted to Michael Parrish, MC 205, 
Office of Legal Services, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087 
or faxed to (512) 239-4808. Electronic comments may be 
submitted at: http://www5.tceq.texas.gov/rules/ecomments/. 
File size restrictions may apply to comments being submitted 
via the eComments system. All comments should reference 
Rule Project Number 2013-039-114-AI. The comment period 
closes December 18, 2013. Copies of the proposed rule-
making can be obtained from the commission's Web site at 
http://www.tceq.texas.gov/nav/rules/propose_adopt.html. For 
further information, please contact Guy Hoffman, Implementa-
tion Grants Section, at (512) 239-1981. 

30 TAC §§114.610 - 114.612, 114.616 
Statutory Authority 

The amendments are proposed under Texas Water Code (TWC), 
§5.102, which provides the commission with the general powers 
to carry out its duties under the TWC; TWC, §5.103, which autho-
rizes the commission to adopt any rules necessary to carry out 
the powers and duties under the provisions of the TWC and other 
laws of this state; and TWC, §5.105, which authorizes the com-
mission by rule to establish and approve all general policy of the 
commission. The amendments are also proposed under Texas 
Health and Safety Code (THSC), Texas Clean Air Act, §382.017, 
which authorizes the commission to adopt rules consistent with 
the policy and purposes of the THSC; THSC, §382.011, which 
authorizes the commission to establish the level of quality to 
be maintained in the state's air and to control the quality of the 
state's air; THSC, §382.012, which authorizes the commission 
to prepare and develop a general, comprehensive plan for the 
control of the state's air; and THSC, Chapter 386, which estab-
lishes the Texas Emissions Reduction Plan program. 

The amendments are proposed as part of the implementation of 
Senate Bill 1727, 83rd, Legislature, 2013, and the amendments 
to THSC, §§386.152, 386.153, 386.155, 386.156, 386.158, and 
386.160 - 386.162. 

§114.610. Definitions. 

Unless specifically defined in the Texas Clean Air Act (TCAA) 
[TCAA] or in the rules of the commission, the terms used in this sub-
chapter have the meanings commonly ascribed to them in the field of 
air pollution control. In addition to the terms which are defined by the 

TCAA, §§3.2, 101.1, and 114.1 of this title (relating to Definitions), 
the following words and terms, when used in this division shall have 
the following meanings, unless the context clearly indicates otherwise. 

[(1) Bin or emissions bin--A set of emissions standards ap-
plicable to exhaust pollutants measured on the Federal Test Procedure 
according to Title 40 Code of Federal Regulations, §86.1811-04.] 

(1) [(2)] Lease--The use and control of a new light-duty 
motor vehicle in accordance with a rental contract for a term of twelve 
consecutive months or more. 

(2) [(3)] Lessee--A person who enters into a lease for a new 
light-duty motor [light-motor] vehicle. 

(3) [(4)] Light-duty motor vehicle--A motor vehicle with a 
gross vehicle weight rating of less than 10,000 pounds. 

(4) [(5)] Motor vehicle--A self-propelled device designed 
for transporting persons or property on a public highway that is required 
to be registered under Texas Transportation Code, Chapter 502. 

(5) [(6)] New light-duty motor vehicle--A light-duty motor 
vehicle that has never been the subject of a first sale as defined under 
Texas Transportation Code, §501.002 [Title 43, Texas Administrative 
Code, §17.2 (relating to Definitions)], either within this state or else-
where. 

§114.611. Applicability. 

(a) The provisions of §§114.610, 114.612, and 114.616[, 
114.618, and 114.619] of this title (relating to Definitions; Light-Duty 
Motor Vehicle Purchase or Lease Incentive Requirements; and Man-
ufacturer's Report[; Vehicle Emissions Information Brochure; and 
Light-Duty Motor Vehicle Purchase or Lease Incentive Schedule]) 
apply statewide subject to the availability of funding. 

(b) A purchase or lease of a light-duty motor vehicle is not 
eligible if it is required by any state or federal law, rule or regulation, 
memorandum of agreement, or other legally binding document. This 
subsection does not apply to: 

(1) an otherwise qualified purchase or lease, regardless of 
the fact that the state implementation plan assumes that the change in 
vehicles will occur, if on the date the incentive is awarded the change 
is not required by any state or federal law, rule or regulation, memo-
randum of agreement, or other legally binding document; or 

(2) the purchase or lease of a light-duty motor vehicle re-
quired only by local law or regulation or by corporate or controlling 
board policy of a public or private entity. 

§114.612. Light-Duty Motor Vehicle Purchase or Lease Incentive Re-
quirements. 

(a) The purchaser [purchase] or lessee [lease] of a new light-
duty motor vehicle powered by compressed natural gas, liquefied pe-
troleum gas, or electric drive certified by the United States Environ-
mental Protection Agency (EPA) [EPA] to an emissions standard at 
least as stringent as those specified in §114.619 of this title (relating 
to Light-Duty Motor Vehicle Purchase or Lease Incentive Schedule) 
may [shall] be eligible for the incentive specified in subsection (b) of 
this section [§114.619 of this title] if the vehicle meets the requirements 
specified in paragraph (1) or (2) of the subsection and is listed on the 
list of eligible vehicles provided to the commission as specified under 
§114.616 of this title (relating to Manufacturer's Report). The com-
mission will publish on its Web site a list of the eligible vehicles as 
provided to the commission as specified under §114.616 of this title. 
Eligible vehicles include: [and the purchaser or lessee agrees to regis-
ter the vehicle in this state and meets the requirements of this section.] 
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(1) new light-duty vehicle motor vehicle powered by com-
pressed natural gas or liquefied petroleum gas that: 

(A) has four wheels; 

(B) was originally manufactured to comply with and 
has been certified by an original equipment manufacturer or intermedi-
ate or final state vehicle manufacturer as complying with, or has been 
altered to comply with, federal motor vehicle safety standards, state 
emissions regulations, and any additional state regulations applicable 
to vehicles powered by compressed natural gas or liquefied petroleum 
gas; 

(C) was manufactured for use primarily on public 
streets, roads, and highways; 

(D) is rated at not more than 9,600 pounds unloaded 
vehicle weight; 

(E) has a dedicated or bi-fuel compressed natural gas or 
liquefied petroleum gas fuel system with a range of at least 125 miles 
as estimated, published, and updated by the EPA; and 

(F) has, as applicable, a: 

(i) compressed natural gas fuel system that complies 
with the 2013 (or newer) National Fire Protection Association (NFPA) 
52 Vehicular Gaseous Fuel Systems Code and American National Stan-
dard for Basic Requirements for Compressed Natural Gas Vehicle Fuel 
Containers, commonly cited as "ANSI/CSA NGV2"; or 

(ii) liquefied petroleum gas fuel system that com-
plies with the 2011 (or newer) NFPA 58 Liquefied Petroleum Gas Code 
and Section VII of the 2013 (or newer) American Society of Mechan-
ical         

(2) new light-duty motor vehicle powered by electric drive 
that: 

(A) has four wheels; 

(B) was manufactured for use primarily on public 
streets, roads, and highways; 

(C) powertrain has not been modified from the original 
manufacturer's specifications; 

(D) is rated at not more than 8,500 pounds unloaded 
vehicle weight; 

(E) has a maximum speed capability of at least 55 miles 
per hour; and 

(F) is propelled to a significant extent by an electric mo-
tor that draws electricity from a battery that: 

(i) has a capacity of not less than four kilowatt hours; 
and 

(ii) is capable of being recharged from an external 
source of electricity. 

(b) A person who purchases or leases a new light-duty motor 
vehicle eligible for an incentive under subsection (a) of this section 
may [shall] be eligible to receive a $2,500 [an] incentive [specified in 
§114.619 of this title] if the purchaser or lessee meets the following cri-
teria: [registers the new light-duty motor vehicle in this state and signs 
a certification that the person will operate the light-duty motor vehi-
cle in this state for not less than 75% of the light-duty motor vehicle's 
annual mileage while owned or leased by the purchaser or lessee and 
while the purchaser or lessee resides within the state. The certification 
must contain, at a minimum:] 

Engineers (ASME) Boiler and Pressure Vessel Code; or

(1) acquired the eligible vehicle after the date established 
by the commission in the application solicitation [the name, address, 
telephone number, and proof of identification of the person receiving 
the incentive]; 

(2) completes the application for the Light-Duty Vehicle 
Purchase or Lease Incentive [the purchase date, manufacturer, model, 
model year, vehicle license number (if assigned), vehicle identification 
number, gross vehicle weight rating (if applicable), current odometer 
reading, and emissions test group number to verify the certified emis-
sions standard of the new light-duty motor vehicle for which the incen-
tive has been claimed under this section]; and 

(3) signs a certification that the purchaser or lessee will reg-
ister and operate the light-duty motor vehicle in this state for not less 
than one year [a copy of the vehicle's registration application and pur-
chase invoice, or lease agreement if applicable, to be attached to the 
certification]. 

(c) Incentives must be applied for using the forms developed 
and provided by the commission and must include the verification of 
purchase or lease by the dealer as prescribed under Texas Health and 
Safety Code, §386.160(c). 

(d) A dealership selling or leasing a vehicle under the Light-
Duty Motor Vehicle Purchase or Lease Incentive program is required 
to keep a copy of the purchase or lease verification documentation for 
a minimum of two years as required under Texas Health and Safety 
Code, §386.160(c). 

(e) [(c)] Only one incentive will be provided for each eligible 
new light-duty motor vehicle purchased or leased in the state. 

(f) [(d)] The incentive shall be provided to the lessee and not to 
the purchaser if the eligible new light-duty motor vehicle is purchased 
for the purpose of leasing the light-duty motor vehicle to another per-
son. 

(g) [(e)] An incentive for the lease of an eligible new light-duty 
motor vehicle shall be prorated based on a four-year lease term. A 
person who leases an eligible new light-duty motor vehicle may qualify 
for 25% of the full incentive with a one-year lease, 50% of the full 
incentive with a two-year lease, 75% of the full incentive with a three-
year lease, and 100% of the full incentive with a four-year lease. The 
incentive will only be prorated based on a full-year lease. 

§114.616. Manufacturer's Report. 

(a) In order for a manufacturer to ensure that its vehicles are 
included in the list of eligible vehicles, a [A] manufacturer of light-duty 
motor vehicles sold in the state shall provide to the executive director, 
or his designee, a list of the new light-duty motor vehicle models that 
the manufacturer intends to sell in this state during that model year that 
are certified [by the EPA] to meet the [incentive emissions] standards 
listed under §114.612(a) [§114.619] of this title (relating to Light-Duty 
Motor Vehicle Purchase or Lease Incentive Requirements [Schedule]). 
The list must contain for each light-duty motor vehicle listed, at a min-
imum: 

(1) the manufacturer name, model, and model year; and 

(2) the unloaded vehicle weight [test group, evapora-
tive/refueling family], engine displacement, qualifying [exhaust 
emission test] fuel type, gross vehicle weight rating [applicable 
emission standards], and certificate number as listed on the Certificate 
of Conformity issued by the United States Environmental Protection 
Agency [EPA]. 

(b) The [Beginning January 1, 2002, the] list required by sub-
section (a) of this section must [shall] be submitted to the executive 
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♦ ♦ ♦ 

♦ ♦ ♦ 

director, or his designee, at the beginning, but no later than July 1, of 
each year preceding the new vehicle model year. 

(c) A manufacturer of new light-duty motor vehicles may sup-
plement the list required by subsection (a) of this section to include ad-
ditional new light-duty motor vehicle models the manufacturer intends 
to sell in this state during the model year. 

(d) All new light-duty motor vehicle dealers and leasing agents 
statewide shall make copies of the list required under this section avail-
able to prospective purchasers or lessees of new light-duty motor ve-
hicles. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 7, 

2013. 
TRD-201305137 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: December 22, 2013 
For further information, please call: (512) 239-2548 

30 TAC §114.619 
(Editor's note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Commission on Environmental Quality or in the Texas Register 
office, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.)

Statutory Authority 

The repeal is proposed under Texas Water Code (TWC), §5.102,
which provides the commission with the general powers to carry
out its duties under the TWC; TWC, §5.103, which authorizes the
commission to adopt any rules necessary to carry out the pow-
ers and duties under the provisions of the TWC and other laws of

 

 
 
 

 
this state; and TWC, §5.105, which authorizes the commission 
by rule to establish and approve all general policy of the com-
mission. The repeal is also proposed under Texas Health and 
Safety Code (THSC), Texas Clean Air Act, §382.017, which au-
thorizes the commission to adopt rules consistent with the policy 
and purposes of the THSC; THSC, §382.011, which authorizes 
the commission to establish the level of quality to be maintained 
in the state's air and to control the quality of the state's air; THSC, 
§382.012, which authorizes the commission to prepare and de-
velop a general, comprehensive plan for the control of the state's 
air; and THSC, Chapter 386, which establishes the Texas Emis-
sions Reduction Plan. 

The repeal is proposed as part of the implementation of Sen-
ate Bill 1727, 83rd, Legislature, 2013, and implements THSC, 
§386.153. 

§114.619. Light-Duty Motor Vehicle Purchase or Lease Incentive 
Schedule. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 7, 

2013. 

TRD-201305138 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: December 22, 2013 
For further information, please call: (512) 239-2548 

DIVISION 3. DIESEL EMISSIONS 
REDUCTION INCENTIVE PROGRAM 
FOR ON-ROAD AND NON-ROAD VEHICLES 
30 TAC §114.622, §114.629 
The Texas Commission on Environmental Quality (TCEQ, 
agency, or commission) proposes amendments to §114.622 
and §114.629. 

If adopted, the amendments will be submitted to the United 
States Environmental Protection Agency (EPA) as revisions to 
the state implementation plan. 

Background and Summary of the Factual Basis for the Proposed 
Rules 

The purpose of this rulemaking is to amend existing rules imple-
menting the Diesel Emissions Reduction Incentive (DERI) Pro-
gram established under Texas Health and Safety Code (THSC), 
Chapter 386, Subchapter C. The DERI Program provides finan-
cial incentives for reducing emissions of on-road heavy-duty mo-
tor vehicles and non-road equipment. 

Senate Bill (SB) 1727, 83rd Legislature, 2013, amended THSC, 
Chapter 386, Subchapter C, to revise existing criteria for re-
ceiving an incentive grant under this subchapter. The revision 
to THSC, §386.106, removed the maximum cost-effectiveness 
limit of $15,000 per ton of nitrogen oxides (NOX) reduced in the 
nonattainment area or affected county for which the project is 
proposed. 

The proposed rulemaking would incorporate the change to 
THSC, §386.106, under SB 1727. 

In addition, on May 21, 2012, the EPA published a revision to 
40 Code of Federal Regulations Part 81, effective July 20, 2012 
amending the designation of nonattainment areas for the 2008 
Ozone National Ambient Air Quality Standard. Under the revised 
EPA rule, Wise County was added to the designation of the Dal-
las-Fort Worth 2008 Eight-Hour Ozone Nonattainment Area. 

The proposed rulemaking would add Wise County to the list of 
applicable counties for the DERI Program. 

Section by Section Discussion 

§114.622, Incentive Program Requirements 

The commission proposes to amend §114.622 to incorpo-
rate a change to the program eligibility criteria under THSC, 
§386.106(a). 

Proposed subsection (g) would be consistent with amended 
THSC, §386.106(a), by removing the maximum cost-effective-
ness limit of $15,000 per ton of NOX 

emissions reduced. Under 
the proposed change to this subsection, the commission would 
be authorized to set cost-effectiveness limits as needed to 
ensure the best use of available funds. 

§114.629, Affected Counties and Implementation Schedule 
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The commission proposes to amend §114.629 to update the list 
of applicable counties in the Texas Emissions Reduction Pro-
gram (TERP) incentive program to be consistent with the latest 
designation of nonattainment areas for the 2008 Ozone National 
Ambient Air Quality Standard by the EPA. Subsection (a) would 
be amended to add Wise County to the list of applicable counties 
based on the addition of Wise County to the Dallas-Fort Worth 
2008 Eight-Hour Ozone Nonattainment Area. 

Fiscal Note: Costs to State and Local Government 

Nina Chamness, Analyst, Strategic Planning and Assessment, 
has determined that for the first five-year period the proposed 
rulemaking is in effect, no significant fiscal implications are antic-
ipated for the agency as a result of administration or enforcement 
of the proposed rules. The agency will use funding appropriated 
out of the TERP - Account 5071 to implement the changes made 
to the DERI Program in the proposed rule. For the 2014 - 2015 
biennium, appropriated funding for DERI Program grants is ap-
proximately $34 million each year. 

The proposed rulemaking would amend Chapter 114 to imple-
ment parts of SB 1727 and to update the list of applicable coun-
ties in the DERI Program as a result of changes to the EPA desig-
nation of nonattainment areas for the 2008 Ozone National Am-
bient Air Quality Standard. Specifically, the proposed rulemaking 
would remove the maximum limits on the cost-effectiveness of a 
project and add Wise County to the list of applicable counties. 

If the commission establishes a cost-effectiveness limit for the 
DERI Program that is higher than the original limit of $15,000 
per ton of NOX 

reduced, state agencies and local governments 
interested in applying for the program may benefit if their projects 
qualify for a larger incentive amount. Applying for a grant would 
be voluntary, and it is not known at this time how many state 
agencies or local governments would do so. Under current rules, 
the typical grant award ranges from $50,000 to $100,000. Under 
the proposed changes, the average grant award could increase 
depending on the limits established by the commission. 

Public Benefits and Costs 

Nina Chamness also determined that for each year of the first 
five years the proposed rulemaking is in effect, the anticipated 
public benefit will be an improvement in air quality in the 42 
counties eligible to receive DERI Program grant funding since 
a greater number of vehicles and equipment will become eligi-
ble for replacement or upgrade using grant funds. 

The proposed rulemaking may not have a significant fiscal im-
pact on individuals unless they qualify for a DERI Program grant. 
Individuals that can utilize DERI Program funding should expe-
rience the same cost benefits as a local government or large 
business. 

If the commission establishes a cost-effectiveness limit for the 
DERI Program that is higher than the original limit of $15,000 
per ton of NOX 

reduced, businesses interested in applying for 
the program may benefit if their projects qualify for a larger in-
centive amount. Applying for a grant would be voluntary, and it 
is not known at this time how many businesses would do so. Un-
der current rules, the typical grant award ranges from $50,000 
to $100,000. Under the proposed changes, the average grant 
award could increase depending on the limits established by the 
commission. 

Staff is not able to determine how many additional businesses 
may become eligible to apply for a grant as a result of these 
changes. 

Small Business and Micro-Business Assessment 

No adverse fiscal implications are anticipated for small or mi-
cro-businesses as a result of the proposed rules. The proposed 
rulemaking may make it easier for a small or micro-business to 
qualify for a grant under the DERI Program. Small or micro-busi-
nesses are expected to experience the same benefits as a large 
business. Staff is not able to determine how many additional 
small and micro-businesses may become eligible to apply for a 
DERI Program grant as a result of these changes. 

Small Business Regulatory Flexibility Analysis 

The commission has reviewed this proposed rulemaking and de-
termined that a small business regulatory flexibility analysis is not 
required because the proposed rulemaking is required by state 
law and does not adversely affect a small or micro-business in a 
material way for the first five years that the proposed rulemaking 
is in effect. 

Local Employment Impact Statement 

The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rulemaking does not adversely af-
fect a local economy in a material way for the first five years that 
the proposed rulemaking is in effect. 

Draft Regulatory Impact Analysis Determination 

The commission reviewed the rulemaking in light of the reg-
ulatory analysis requirements of Texas Government Code, 
§2001.0225, and determined that this rulemaking action is not 
subject to Texas Government Code, §2001.0225, because it 
does not meet the definition of a "major environmental rule" as 
defined in that statute. A "major environmental rule" means a 
rule the specific intent of which is to protect the environment 
or reduce risks to human health from environmental exposure 
and that may adversely affect in a material way the economy, 
productivity, competition, jobs, the environment, or the public 
health and safety of the state or a sector of the state. 

The amended Chapter 114 rules are proposed in accordance 
with SB 1727, 83rd Legislature, 2013, which amended THSC, 
Chapter 386. The proposed rules add or revise eligibility require-
ments for a voluntary grant program. Because the proposed 
rules place no involuntary requirements on the regulated com-
munity, the proposed rules will not adversely affect in a material 
way the economy, a sector of the economy, productivity, compe-
tition, jobs, the environment, or the public health and safety of 
the state or a sector of the state. In addition, the amendments 
do not place additional financial burdens on the regulated com-
munity. 

In addition, a regulatory impact analysis is not required because 
the proposed rules do not meet any of the four applicability crite-
ria for requiring a regulatory analysis of a "major environmental 
rule" as defined in the Texas Government Code. Texas Govern-
ment Code, §2001.0225, applies only to a major environmental 
rule the result of which is to: 1) exceed a standard set by fed-
eral law, unless the rule is specifically required by state law; 2) 
exceed an express requirement of state law, unless the rule is 
specifically required by federal law; 3) exceed a requirement of 
a delegation agreement or contract between the state and an 
agency or representative of the federal government to implement 
a state and federal program; or 4) adopt a rule solely under the 
general powers of the agency instead of under a specific state 
law. This rulemaking does not exceed a standard set by federal 
law. In addition, this rulemaking does not exceed an express 
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requirement of state law and is not proposed solely under the 
general powers of the agency, but is specifically authorized by 
the provisions cited in the Statutory Authority section of this pre-
amble. Finally, this rulemaking does not exceed a requirement 
of a delegation agreement or contract to implement a state and 
federal program. 

The commission invites public comment on the draft regulatory 
impact analysis determination. Written comments on the draft 
regulatory impact analysis determination may be submitted to 
the contact person at the address listed under the Submittal of 
Comments section of this preamble. 

Takings Impact Assessment 

The commission evaluated this rulemaking action and per-
formed an analysis of whether the proposed rules are subject to 
Texas Government Code, Chapter 2007. The primary purpose 
of the rulemaking is to amend Chapter 114 in accordance with 
SB 1727, 83rd Legislature, 2013. The rules make revisions to 
voluntary programs and only affect motor vehicles and equip-
ment that are not considered to be private real property. The 
promulgation and enforcement of the proposed rules are neither 
a statutory nor a constitutional taking because the proposed 
rules do not affect private real property. Therefore, the rules do 
not constitute a taking under Texas Government Code, Chapter 
2007. 

Consistency with the Coastal Management Program 

The commission reviewed the proposed rulemaking and found 
the proposal is a rulemaking identified in the Coastal Coordina-
tion Act Implementation Rules, 31 TAC §505.11(b)(2), concern-
ing rules subject to the Texas Coastal Management Program 
(CMP), and will, therefore, require that goals and policies of the 
CMP be considered during the rulemaking process. The com-
mission reviewed this action for consistency and determined the 
rulemaking for Chapter 114 does not impact any CMP goals or 
policies, because it revises voluntary incentive grant programs 
and does not govern air pollution emissions. 

Written comments on the consistency of this rulemaking may be 
submitted to the contact person at the address listed under the 
Submittal of Comments section of this preamble. 

Announcement of Hearing 

The commission will hold a public hearing on this proposal in 
Austin on December 12, 2013, at 10:00 a.m. in Building E, Room 
201S, at the commission's central office located at 12100 Park 
35 Circle. The hearing is structured for the receipt of oral or writ-
ten comments by interested persons. Individuals may present 
oral statements when called upon in order of registration. Open 
discussion will not be permitted during the hearing; however, 
commission staff members will be available to discuss the pro-
posal 30 minutes prior to the hearing. 

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should contact 
Sandy Wong, Office of Legal Services, at (512) 239-1802. Re-
quests should be made as far in advance as possible. 

Submittal of Comments 

Written comments may be submitted to Bruce McAnally, MC 
205, Office of Legal Services, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087 
or faxed to (512) 239-4808. Electronic comments may be 
submitted at: http://www5.tceq.texas.gov/rules/ecomments/. 
File size restrictions may apply to comments being submitted 

via the eComments system. All comments should reference 
Rule Project Number 2013-036-114-AI. The comment period 
closes December 18, 2013. Copies of the proposed rule-
making can be obtained from the commission's Web site at 
http://www.tceq.texas.gov/nav/rules/propose_adopt.html. For 
further information, please contact Steve Dayton, Implementa-
tion Grants Section, at (512) 239-6824. 

Statutory Authority 

The amendments are proposed under Texas Water Code (TWC), 
§5.102, which provides the commission with the general powers 
to carry out its duties under the TWC; TWC, §5.103, which autho-
rizes the commission to adopt any rules necessary to carry out 
the powers and duties under the provisions of the TWC and other 
laws of this state; and TWC, §5.105, which authorizes the com-
mission by rule to establish and approve all general policy of the 
commission. The amendments are also proposed under Texas 
Health and Safety Code (THSC), Texas Clean Air Act, §382.017, 
which authorizes the commission to adopt rules consistent with 
the policy and purposes of the THSC; THSC, §382.011, which 
authorizes the commission to establish the level of quality to 
be maintained in the state's air and to control the quality of the 
state's air; THSC, §382.012, which authorizes the commission to 
prepare and develop a general, comprehensive plan for the con-
trol of the state's air; and THSC, Chapter 386, which establishes 
the Texas Emission Reduction Plan. Finally, the amendments 
are proposed as part of the implementation of Senate Bill 1727, 
83rd Legislature, 2013. 

The proposed amendments implement THSC, §386.104 and 
§386.106. 

§114.622. Incentive Program Requirements. 

(a) Eligible projects include: 

(1) purchase or lease of on-road and non-road diesels; 

(2) emissions-reducing retrofit projects for on-road or non-
road diesels; 

(3) emissions-reducing repower projects for on-road or 
non-road diesels; 

(4) purchase and use of emissions-reducing add-on equip-
ment for on-road or non-road diesels; 

(5) development and demonstration of practical, low-emis-
sions retrofit technologies, repower options, and advanced technolo-
gies for on-road or non-road diesels with lower nitrogen oxides (NOX) 
emissions; 

(6) use of qualifying fuel; 

(7) implementation of infrastructure projects; 

(8) replacement of on-road and non-road diesels with 
newer on-road and non-road diesels; and 

(9) other projects that have the potential to reduce antici-
pated NOX 

emissions from diesel engines. 

(b) For a proposed project as listed in subsection (a) of this sec-
tion, other than a project involving a marine vessel or engine, a project 
involving non-road equipment used for natural gas recovery purposes, 
a project involving replacement of a motor vehicle, or a project in-
volving the purchase or lease of a motor vehicle, not less than 75% 
of vehicle miles traveled or hours of operation projected for the five 
years immediately following the award of a grant must be projected to 
take place in a nonattainment area or affected county of this state. The 
commission may also allow vehicle travel on highways and roadways, 
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or portions of a highway or roadway, designated by the commission 
and located outside a nonattainment area or affected county to count 
towards the percentage of use requirement. 

(c) For a proposed motor vehicle replacement, purchase, or 
lease project, the period used to determine the emissions reductions 
and cost-effectiveness of each replacement, purchase, or lease activity 
included in the project must extend for five years or more, or 400,000 
miles, whichever occurs earlier. Not less than 75% of the vehicle miles 
traveled projected for the period used to determine the emissions reduc-
tions must be projected to take place in a nonattainment area or affected 
county of this state. The commission may also allow vehicle travel on 
highways and roadways, or portions of a highway or roadway, desig-
nated by the commission and located outside of a nonattainment county 
or affected county to count towards the percentage of use requirement. 

(d) For a proposed project that includes a replacement of 
equipment or a repower, the old equipment or engine must be recycled 
or scrapped provided, however, that the executive director may allow 
permanent removal from the State of Texas in specific grants where the 
applicant has provided sufficient assurances that the old locomotive 
will not be returned to the State of Texas. 

(e) For a proposed project to replace a motor vehicle, the ve-
hicle and engine must be decommissioned by crushing the vehicle and 
engine, by making a hole in the engine block and permanently destroy-
ing the frame of the vehicle, or by another method approved by the 
executive director that permanently removes the vehicle and engine 
from operation in this state. For a proposed project to repower a motor 
vehicle, the engine being replaced must be decommissioned in a man-
ner consistent with the requirements for decommissioning an engine 
as part of a vehicle replacement project. The executive director shall 
allow an applicant for a motor vehicle replacement or repower project 
to propose an alternative method for complying with the requirements 
of this subsection. 

(f) For a project to replace a motor vehicle, the vehicle be-
ing replaced may have been owned, leased, or otherwise commercially 
financed by the applicant. The applicant must have a legal right to 
replace and recycle or scrap the vehicle and engine before a grant is 
awarded for that project. 

(g) [To be eligible for a grant, the cost-effectiveness of a pro-
posed project as listed in subsection (a) of this section, except for infra-
structure projects and infrastructure purchases that are part of a broader 
retrofit, repower, replacement, or add-on equipment project, must not 
exceed a cost-effectiveness of $15,000 per ton of NO emissions re-
duced.] The

X 

  commission may set [lower] cost-effectiveness limits as 
needed to ensure the best use of available funds. The commission may 
also base project selection decisions on additional measures to evaluate 
the effectiveness of projects in reducing NOX 

emissions in relation to 
the funds to be awarded. 

(h) The executive director shall waive eligibility requirements 
established under subsections (b) - (f) of this section on a finding of 
good cause, which may include a waiver of any ownership and use 
requirements established for replacement of a motor vehicle for short 
lapses in registration or operation attributable to economic conditions, 
seasonal work, or other circumstances. In determining good cause and 
deciding whether to grant a waiver, the executive director shall ensure 
that the emissions reductions that will be attributed to the project will 
still be valid and, where applicable, meet the conditions for assignment 
for credit to the state implementation plan. 

(i) Projects funded with a grant from this program may not 
be used for credit under any state or federal emissions reduction credit 
averaging, banking, or trading program except as provided under Texas 
Health and Safety Code, §386.056. 

(j) A proposed project as listed in subsection (a) of this section 
is not eligible if it is required by any state or federal law, rule or regu-
lation, memorandum of agreement, or other legally binding document. 
This subsection does not apply to: 

(1) an otherwise qualified project, regardless of the fact that 
the state implementation plan assumes that the change in equipment, 
vehicles, or operations will occur, if on the date the grant is awarded 
the change is not required by any state or federal law, rule or regulation, 
memorandum of agreement, or other legally binding document; or 

(2) the purchase of an on-road diesel or equipment required 
only by local law or regulation or by corporate or controlling board 
policy of a public or private entity. 

(k) A proposed retrofit, repower, replacement, or add-on 
equipment project must achieve a reduction in NOX 

emissions to the 
level established in the commission's Texas Emissions Reduction 
Plan: Guidelines for Emissions Reduction Incentive Grants Program 
(RG-388) for that type of project compared with the baseline emis-
sions adopted by the commission for the relevant engine year and 
application. 

(l) If a grant recipient fails to meet the terms of a project grant 
or the conditions of this division, the executive director can require that 
the grant recipient return some or all of the grant funding to the extent 
that emission reductions are not achieved or cannot be demonstrated. 

(m) Criteria established in the guidelines, including revisions 
to the commission's Texas Emissions Reduction Plan: Guidelines for 
Emissions Reduction Incentive Grants Program (RG-388), apply to the 
Texas Emissions Reduction Plan program. Notwithstanding the pro-
visions of this chapter, as authorized under Texas Health and Safety 
Code, §386.053(d), revisions to the guidelines may include, among 
other changes, adding additional pollutants; adding stationary engines 
or engines used in stationary applications; adding vehicles and equip-
ment that use fuels other than diesel; or adjusting eligible program cat-
egories; as appropriate, to ensure that incentives established under this 
program achieve the maximum possible emission reductions. 

§114.629. Affected Counties and Implementation Schedule. 

(a) Applicable counties in the incentive program include: 
Bastrop, Bexar, Brazoria, Caldwell, Chambers, Collin, Comal, Dallas, 
Denton, El Paso, Ellis, Fort Bend, Galveston, Gregg, Guadalupe, 
Harris, Hardin, Harrison, Hays, Henderson, Hood, Hunt, Jefferson, 
Johnson, Kaufman, Liberty, Montgomery, Nueces, Orange, Parker, 
Rockwall, Rusk, San Patricio, Smith, Tarrant, Travis, Upshur, Victoria, 
Waller, Williamson, Wilson, Wise, and any other county located within 
an area of Texas designated as a nonattainment area for ground-level 
ozone under Federal Clean Air Act, §107(d), as amended. 

(b) Equipment purchased before September 1, 2001 is not eli-
gible for a grant under this program. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 7, 

2013. 
TRD-201305124 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: December 22, 2013 
For further information, please call: (512) 239-2141 
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DIVISION 5. TEXAS CLEAN FLEET 
PROGRAM 
30 TAC §§114.650, 114.653, 114.656 
The Texas Commission on Environmental Quality (TCEQ, 
agency, or commission) proposes amendments to §§114.650, 
114.653, and 114.656. 

If adopted, the amended sections will be submitted to the United 
States Environmental Protection Agency (EPA) as revisions to 
the state implementation plan. 

Background and Summary of the Factual Basis for the Proposed 
Rules 

The purpose of this rulemaking is to amend existing rules for 
implementing the Texas Clean Fleet Program (program) estab-
lished under Texas Health and Safety Code (THSC), Chapter 
392. This program is designed to encourage owners of eligible 
vehicle fleets to replace diesel vehicles with alternative fuel or 
hybrid vehicles. Senate Bill (SB) 1727, 83rd Legislature, 2013, 
amended THSC, Chapter 392, to revise current standards for de-
termining eligible grant amounts. SB 1727 also amended THSC, 
Chapter 386, to include additional eligibility criteria for projects 
related to transportation of raw agricultural products under the 
program. The changes made under SB 1727 are as summa-
rized in the following paragraphs. 

THSC, §386.0515, was added by SB 1727. This section defines 
"Agricultural product transportation" and directs the commission 
to provide by rule or policy specific eligibility requirements under 
the Texas Clean Fleet Program for projects related to agricul-
tural product transportation. Under this section, the determining 
factor for eligibility for participation in the program for a project 
related to agricultural product transportation is the overall ac-
cumulative net reduction in nitrogen oxide (NOX) emissions in a 
nonattainment area, an affected county, or the clean transporta-
tion triangle established under THSC, Chapter 394. 

THSC, §392.007(a), was revised to remove the different stan-
dards for the percentage of incremental costs that may be cov-
ered by a grant based on the model year of the heavy-duty diesel 
engine or light-duty diesel vehicle being replaced. The revision 
to this subsection specifies that the amount the commission is 
to award under a grant for each vehicle being replaced is up to 
80%, as determined by the commission, of the total cost for re-
placement of a heavy-duty or light-duty diesel engine. 

These proposed rules incorporate the changes to THSC, Chap-
ters 386 and Chapter 394, under SB 1727. 

Section by Section Discussion 

§114.650, Definitions 

Proposed revisions to §114.650 would modify paragraph (1) to 
include a definition for "Agricultural product transportation," as 
established under THSC, §386.0515, and renumber the subse-
quent paragraphs accordingly. The proposed paragraph would 
define agricultural product transportation as the transportation 
of a raw agricultural product from the place of production using 
a heavy-duty on-road vehicle to: a nonattainment area; an af-
fected county, as defined under THSC, §386.001; a destination 
inside the clean transportation triangle established under THSC, 
§394.010; or a county adjacent to an affected county or that con-

tains an area in a nonattainment area or the clean transportation 
triangle. 

§114.653, Grant Eligibility 

Proposed amendment to §114.653(a) would replace the phrase 
"a reduction in emissions of nitrogen oxides" with "nitrogen ox-
ide emission reductions." This change is proposed for editorial 
purposes. 

Proposed amendment to §114.653 would also add a subsection 
(f) to direct that in establishing more specific requirements or 
additional criteria, as authorized under this section, for projects 
related to agricultural product transportation, the executive di-
rector shall use as a determining factor for eligibility the overall 
accumulative net reduction in NOX 

emissions in a nonattainment 
area, an affected county, or the clean transportation triangle. 

§114.656, Eligible Grant Amounts 

Proposed amendment to §114.656(a) and (b) would delete pro-
visions in paragraphs (1) - (4) of subsection (a) and paragraphs 
(1) - (3) of subsection (b) that established different percentages 
of the incremental cost of replacement of a vehicle that may be 
covered by the grant award, based on the model year of the 
heavy-duty diesel engine or light-duty diesel vehicle. Proposed 
subsection (a) would establish a new maximum grant amount 
for replacement of a heavy-duty vehicle of up to 80%, as deter-
mined by the executive director, of the total cost for replacement. 
Proposed subsection (b) would establish a new maximum grant 
amount for replacement of a light-duty on-road vehicle of up to 
80%, as determined by the executive director, of the total cost 
for replacement. 

Proposed amendment to §114.656(c) would update the provi-
sions to be consistent with the changes to subsections (a) and 
(b). Under existing language, the executive director is autho-
rized to revise the standards for determining the grant amounts, 
as listed in subsections (a) and (b), to reflect changes to fed-
eral emission standards and decisions on pollutants of concern. 
Under the proposed changes to subsections (a) and (b), the 
maximum limits on grant amounts would no longer be specifi-
cally linked to the different model years of heavy-duty engines or 
light-duty vehicles being replaced, which correspond to the dif-
ferent federal emission standards for NOX 

based on engine or ve-
hicle model years. Instead, a single maximum limit on the grant 
amount for all projects, regardless of model year of the engine or 
vehicle, would be set at up to 80% of the total cost of the replace-
ment. The proposed changes to subsection (c) would authorize 
the executive director to set more specific standards for deter-
mining grant amounts, within the new maximum limit of 80% of 
the total cost, consistent with the priorities for project selection, 
including consideration of the federal emissions standards for 
different model years of engines and vehicles, decisions on pol-
lutants of concern, and other factors that will help implement the 
project priorities that may be established by the executive direc-
tor under THSC, §386.056. 

Fiscal Note: Costs to State and Local Government 

Nina Chamness, Analyst, Strategic Planning and Assessment, 
has determined that for the first five-year period the proposed 
rules are in effect, no significant fiscal implications are antici-
pated for the agency as a result of administration or enforce-
ment of the proposed rules. The agency will implement the pro-
posed rules using currently available resources. Other units of 
state or local government may experience cost benefits from the 
proposed rules if they qualify for grant funds to replace a diesel 
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vehicle with a vehicle that qualifies for grant funding under the 
Texas Clean Fleet Program in Account 5071 - Texas Emission 
Reduction Plan (TERP). The 83rd Legislature appropriated an 
estimated $3.9 million for the program in each year of the 2014 
- 2015 biennium. 

The proposed rules would amend Chapter 114, per the require-
ments of SB 1727, to amend the criteria for the Texas Clean Fleet 
Program, add a definition for "Agricultural product transporta-
tion," and provide direction to the executive director in establish-
ing eligibility criteria for projects related to agricultural product 
transportation. The proposed rules will also delete the differ-
ent limits on the percentage of incremental costs that may be 
covered by a grant based on the model year of the heavy-duty 
engine or light-duty vehicle being replaced. The new maximum 
limit on the grant amounts would be set at up to 80%, as deter-
mined by the executive director, of the total cost for replacement 
of a heavy-duty or light-duty on-road vehicle. The proposed rules 
may also increase the number of eligible projects related to the 
transportation of raw agricultural products. The program is a vol-
untary statewide incentive program, and staff is not able to de-
termine how many state agencies or units of local government 
would become eligible to apply for a Texas Clean Fleet Program 
grant at this time. Grants are not expected to be awarded until 
Fiscal Year 2015. 

State agencies or units of local government may experience cost 
benefits from the proposed rules if they qualify for grant funds to 
replace a light-duty or heavy-duty diesel vehicle with a vehicle 
that qualifies for funding under the program. The proposed rules 
are expected to increase the eligible grant amounts for a project 
funded under the program from a current award range of $15,000 
to $140,000. Under the proposed rules, grantees are expected 
to experience similar or greater cost savings. The cost for a light-
duty vehicle is estimated to be $30,000, and for a large heavy-
duty truck, costs are estimated to be to $180,000 or more. If 
the maximum limit of 80% for grant awards is used, grants could 
range from $24,000 to $144,000 or more. 

Public Benefits and Costs 

Ms. Chamness also determined that for each year of the first 
five years the proposed rules are in effect, the public benefit an-
ticipated from the changes seen in the proposed rules will be im-
proved air quality in the state. The proposed rules are expected 
to encourage greater participation in the Texas Clean Fleet Grant 
Program by allowing the commission to fund a greater percent-
age of the costs of the vehicle replacement and to increase the 
number of eligible projects related to the transportation of raw 
agricultural products. 

The program is a voluntary statewide grant incentive program. 
Most grants are expected to be awarded in Fiscal Year 2015, and 
most eligible grantees are expected to be governmental agen-
cies or businesses that own vehicle fleets. 

The proposed rules may not have a direct fiscal benefit for indi-
viduals, unless they are a sole proprietor that meets the require-
ment that an applicant own and operate at least 75 vehicles in 
Texas. However, any eligible individual or entity should expe-
rience the same cost benefits as those experienced by a local 
government or large business as detailed below. 

The proposed rules are expected to increase the eligible grant 
amounts, which may increase participation in the program. The 
proposed rules are also expected to increase the number of el-
igible projects related to the transportation of raw agricultural 
products. Costs for vehicles could range from $30,000 for a 

light-duty vehicle to $180,000 or more for a large heavy-duty 
truck. Currently, eligible grant awards offsetting the replacement 
costs of these vehicles range from $15,000 to $140,000. Under 
the proposed rules, grantees are expected to experience similar 
or greater cost savings. At a maximum replacement rate of 80% 
(if so determined by the executive director), grants could range 
from $24,000 to $144,000 or more. 

The proposed rules could increase revenue for sellers and 
lessors of qualifying replacement vehicles since there may be 
more entities that apply for grants that allow them to purchase 
eligible vehicles at a lower cost. 

Small Business and Micro-Business Assessment 

No adverse fiscal implications are anticipated for small or mi-
cro-businesses as a result of the proposed rules. If a small busi-
ness meets the eligibility requirements, it should experience the 
same type of cost savings as a large business when replacing 
a vehicle. If a small business sells or leases qualifying replace-
ment vehicles to others, it should expect to see the same type of 
revenue increases as a large business. 

Small Business Regulatory Flexibility Analysis 

The commission has reviewed this proposed rulemaking and de-
termined that a small business regulatory flexibility analysis is not 
required because the proposed rules do not adversely affect a 
small or micro-business in a material way for the first five years 
that the proposed rules are in effect. 

Local Employment Impact Statement 

The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rules do not adversely affect a lo-
cal economy in a material way for the first five years that the 
proposed rules are in effect. 

Draft Regulatory Impact Analysis Determination 

The commission reviewed the rulemaking in light of the reg-
ulatory analysis requirements of Texas Government Code, 
§2001.0225, and determined that this rule action is not subject 
to Texas Government Code, §2001.0225, because it does not 
meet the definition of a "major environmental rule" as defined 
in that statute. A "major environmental rule" means a rule the 
specific intent of which is to protect the environment or reduce 
risks to human health from environmental exposure and that 
may adversely affect in a material way the economy, productiv-
ity, competition, jobs, the environment, or the public health and 
safety of the state or a sector of the state. 

The amended Chapter 114 rules are proposed in accordance 
with SB 1727, which amended THSC, Chapter 386 and Chap-
ter 392. The program offers financial incentives for the volun-
tary replacement of diesel engines. Because the proposed rules 
place no involuntary requirements on the regulated community, 
the proposed rules will not adversely affect in a material way 
the economy, a sector of the economy, productivity, competition, 
jobs, the environment, or the public health and safety of the state 
or a sector of the state. Also, none of the proposed amendments 
place additional financial burdens on the regulated community. 

In addition, a regulatory impact analysis is not required because 
the proposed rules do not meet any of the four applicability crite-
ria for requiring a regulatory analysis of a "major environmental 
rule" as defined in the Texas Government Code. Texas Govern-
ment Code, §2001.0225, applies only to a major environmental 
rule the result of which is to: 1) exceed a standard set by fed-

PROPOSED RULES November 22, 2013 38 TexReg 8397 



eral law, unless the rule is specifically required by state law; 2) 
exceed an express requirement of state law, unless the rule is 
specifically required by federal law; 3) exceed a requirement of 
a delegation agreement or contract between the state and an 
agency or representative of the federal government to implement 
a state and federal program; or 4) adopt a rule solely under the 
general powers of the agency instead of under a specific state 
law. This rulemaking does not exceed a standard set by federal 
law. In addition, this rulemaking does not exceed an express 
requirement of state law and is not proposed solely under the 
general powers of the agency but is specifically authorized by 
the provisions cited in the Statutory Authority section of this pre-
amble. Finally, this rulemaking does not exceed a requirement 
of a delegation agreement or contract to implement a state or 
federal program. 

The commission invites public comment on the draft regulatory 
impact analysis determination. Written comments on the draft 
regulatory impact analysis determination may be submitted to 
the contact person at the address listed under the Submittal of 
Comments section of this preamble. 

Takings Impact Assessment 

The commission evaluated this rulemaking action and per-
formed an analysis of whether the proposed rules are subject to 
Texas Government Code, Chapter 2007. The primary purpose 
of the rulemaking is to amend Chapter 114 in accordance with 
SB 1727. The rules amend the criteria for implementing a 
voluntary program and only affect motor vehicles that are not 
considered to be private real property. The promulgation and 
enforcement of the proposed rules is neither a statutory nor 
a constitutional taking because it does not affect private real 
property. Therefore, the rules do not constitute a taking under 
Texas Government Code, Chapter 2007. 

Consistency with the Coastal Management Program 

The commission reviewed the proposed rulemaking and found 
the proposal is a rulemaking identified in the Coastal Coordina-
tion Act Implementation Rules, 31 TAC §505.11(b)(2), concern-
ing rules subject to the Texas Coastal Management Program 
(CMP), and will, therefore, require that goals and policies of the 
CMP be considered during the rulemaking process. The com-
mission reviewed this action for consistency and determined the 
rulemaking for Chapter 114 does not impact any CMP goals or 
policies because it amends a voluntary incentive grant program 
and does not govern air pollution emissions. 

Written comments on the consistency of this rulemaking may be 
submitted to the contact person at the address listed under the 
Submittal of Comments section of this preamble. 

Announcement of Hearing 

The commission will hold a public hearing on this proposal in 
Austin on December 12, 2013, at 10:00 a.m. in Building E, Room 
201S, at the commission's central office located at 12100 Park 
35 Circle. The hearing is structured for the receipt of oral or writ-
ten comments by interested persons. Individuals may present 
oral statements when called upon in order of registration. Open 
discussion will not be permitted during the hearing; however, 
commission staff members will be available to discuss the pro-
posal 30 minutes prior to the hearing. 

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should contact 
Sandy Wong, Office of Legal Services, at (512) 239-1802. Re-
quests should be made as far in advance as possible. 

Submittal of Comments 

Written comments may be submitted to Bruce McAnally, MC 
205, Office of Legal Services, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087 
or faxed to (512) 239-4808. Electronic comments may be 
submitted at: http://www5.tceq.texas.gov/rules/ecomments/. 
File size restrictions may apply to comments being submitted 
via the eComments system. All comments should reference 
Rule Project Number 2013-038-114-AI. The comment period 
closes December 18, 2013. Copies of the proposed rule-
making can be obtained from the commission's Web site at 
http://www.tceq.texas.gov/nav/rules/propose_adopt.html. For 
further information, please contact Stephen Dayton, Implemen-
tation Grants Section, (512) 239-6824. 

Statutory Authority 

The amendments are proposed under Texas Water Code (TWC), 
§5.102, which provides the commission with the general powers 
to carry out its duties under the TWC; TWC, §5.103, which au-
thorizes the commission to adopt any rules necessary to carry 
out the powers and duties under the provisions of the TWC and 
other laws of this state; and TWC, §5.105, which authorizes the 
commission by rule to establish and approve all general pol-
icy of the commission. These amendments are also proposed 
under Texas Health and Safety Code (THSC), Texas Clean Air 
Act, §382.017, which authorizes the commission to adopt rules 
consistent with the policy and purposes of the THSC; THSC, 
§382.011, which authorizes the commission to establish the level 
of quality to be maintained in the state's air and to control the 
quality of the state's air; and THSC, §382.012, which authorizes 
the commission to prepare and develop a general, comprehen-
sive plan for the control of the state's air. Finally, these amend-
ments are proposed under THSC, Chapter 392, and are part of 
the implementation of Senate Bill 1727. 

§114.650. Definitions. 
Unless specifically defined in the Texas Clean Air Act (TCAA) or in 
the rules of the commission, the terms used in this subchapter have the 
meanings commonly ascribed to them in the field of air pollution con-
trol. In addition to the terms that are defined by the TCAA and §§3.2, 
101.1, and 114.1 of this title (relating to Definitions), the following 
words and terms, when used in this division will have the following 
meanings, unless the context clearly indicates otherwise. 

(1) Agricultural product transportation--The transportation 
of a raw agricultural product from the place of production using a 
heavy-duty on-road vehicle to: 

(A) a nonattainment area; 

(B) an affected county as defined under Texas Health 
and Safety Code (THSC), §386.001; 

(C) a destination inside the clean transportation triangle 
established under THSC, §394.010; or 

(D) a county adjacent to a county described by subpara-
graph            
paragraph (A) or (C) of this paragraph. 

(2) [(1)] Alternative fuel--A fuel, other than gasoline or 
diesel fuel. When used in this division, this definition is limited to 
the following: electricity, compressed natural gas, liquefied natural 
gas, hydrogen, propane, or a mixture of fuels containing at least 85% 
methanol by volume. 

(3) [(2)] Eligible entity--Any person or entity with a fleet 
of 75 or more vehicles that: 

(B) of this paragraph or that contains an area described by sub-
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(A) are registered in Texas; and 

(B) include at least 20 vehicles that are eligible for re-
placement. 

(4) [(3)] Golf cart--A motor vehicle designed by the man-
ufacturer primarily for transporting persons on a golf course. 

(5) [(4)] Heavy-duty vehicle--A motor vehicle with a gross 
vehicle weight rating greater than 8,500 pounds and containing an en-
gine certified to the United States Environmental Protection Agency's 
heavy-duty engine standards. 

(6) [(5)] Hybrid vehicle--A motor vehicle with at least two 
different energy converters and two different energy storage systems 
on board the vehicle for the purpose of propelling the vehicle. 

(7) [(6)] Light-duty motor vehicle--A motor vehicle with a 
gross vehicle weight rating of less than 10,000 pounds and certified to 
the United States Environmental Protection Agency's light-duty vehi-
cle emission standards. 

(8) [(7)] Motor vehicle--A self-propelled device designed 
for transporting persons or property on a public highway that is required 
to be registered under Texas Transportation Code, Chapter 502. 

(9) [(8)] Neighborhood electric vehicle--A motor vehicle 
that: 

(A) is originally manufactured to meet, and does meet, 
the equipment requirements and safety standards established for "low-
speed vehicles" in Federal Motor Vehicle Safety Standard No. 500 (49 
Code of Federal Regulations §571.500); 

(B) is a slow-moving vehicle, as defined by Texas 
Transportation Code, §547.001 that is able to attain a speed of more 
than 20 miles per hour but not more than 25 miles per hour in one mile 
on a paved, level surface; 

(C) is a four-wheeled motor vehicle; 

(D) is powered by electricity or alternative power 
sources; 

(E) has a gross vehicle weight rating of less than 3,000 
pounds; and 

(F) is not a golf cart. 

(10) [(9)] Program--The Texas Clean Fleet Program estab-
lished under this division. 

§114.653. Grant Eligibility. 

(a) To be eligible for a grant under the program a project must 
result in nitrogen oxide emission reductions [a reduction in emissions 
of nitrogen oxides] of at least 25%, based on: 

(1) the baseline emission level set by the executive direc-
tor; and 

(2) the certified emission rate of the new vehicle or engine. 

(b) The vehicle being replaced must: 

(1) be an on-road vehicle that has been owned, leased, or 
otherwise commercially financed, and registered and operated by the 
applicant in Texas for at least the two years immediately preceding the 
submission of a grant application; 

(2) satisfy any minimum average annual mileage or fuel 
usage requirements established by the executive director; 

(3) satisfy any minimum percentage of annual usage re-
quirements established by the executive director; and 

(4) be in operating condition with at least two years of re-
maining useful life, as determined in accordance with criteria estab-
lished by the executive director. 

(c) At the discretion of the executive director, projects that re-
sult in a 25% reduction in other pollutants may be considered eligible 
for funding under this program. 

(d) The executive director may establish additional criteria for 
purposes of prioritizing projects for selection. Such criteria may in-
clude, but are not limited to: 

(1) nonattainment status of the primary location in which 
the eligible vehicles are used; or 

(2) cost per ton benefits of the overall emissions being re-
duced. 

(e) The executive director shall waive the requirements of sub-
section (b)(1) of this section on a finding of good cause, which may 
include a waiver for short lapses in registration or operation attribut-
able to economic conditions, seasonal work, or other circumstances. 
In determining good cause and deciding whether to grant a waiver, the 
executive director shall ensure that the emissions reductions that will 
be attributed to the project will still be valid and, where applicable, 
meet the conditions for assignment for credit to the state implementa-
tion plan. 

(f) In establishing more specific requirements or additional cri-
teria, as authorized under this section, for projects related to agricul-
tural product transportation, the executive director shall use as a de-
termining factor for eligibility for participation in the program estab-
lished under this division the overall accumulative net reduction in ni-
trogen oxide emissions in a nonattainment area, an affected county, or 
the clean transportation triangle. 

§114.656. Eligible Grant Amounts. 

(a) The eligible grant amount for each heavy-duty on-road ve-
hicle being replaced is up to 80%, as determined by the executive di-
rector, of the total cost for replacement. [is determined as follows:] 

[(1) 80% of the cost for replacement of a vehicle with an 
engine manufactured prior to 1988 and certified to meet the federal 
emissions standards, if any, applicable to the year of manufacture;] 

[(2) 70% of the cost for replacement of a vehicle with an 
engine manufactured after 1987 and before 1998 and certified to meet 
the federal emission standards applicable to the year of manufacture;] 

[(3) 60% of the cost for replacement of a vehicle with an 
engine manufactured after 1997 and before 2004 and certified to meet 
the federal emission standards applicable to year of manufacture; and] 

[(4) 50% of the cost for replacement of a vehicle with an 
engine manufactured after 2003 and certified to meet the federal emis-
sion standards applicable to the year of manufacture.] 

(b) The eligible grant amount for each light-duty on-road ve-
hicle being replaced is up to 80%, as determined by the executive di-
rector, of the total cost for replacement. [determined as follows:] 

[(1) 80% of the cost for replacement of a light-duty diesel 
vehicle of a model year prior to 1994 and certified to meet the federal 
emissions standards, if any, applicable to the model year of the vehicle;] 

[(2) 70% of the cost for replacement of a light-duty diesel 
vehicle of a model year after 1993 and before 2004 and certified to 
meet the federal emission standards applicable to the model year of the 
vehicle; and] 

PROPOSED RULES November 22, 2013 38 TexReg 8399 



[(3) 60% of the cost for replacement of a light-duty diesel 
vehicle of a model year after 2003 and certified to meet the federal 
emission standards applicable to the model year of the vehicle.] 

(c) The executive director may establish more specific stan-
dards for determining grant amounts within the maximum percentage 
of total costs established under this section consistent with the priori-
ties for project selection, including consideration of the federal emis-
sion standards for different model years of heavy-duty engines and 
light-duty vehicles, decisions on pollutants of concern, and other fac-
tors that will help implement the project priorities. [The executive 
director may revise the standards for determining grant amounts as 
needed to reflect changes to federal emission standards and decisions 
on pollutants of concern.] 

(d) To be eligible for replacement, vehicles and engines im-
ported into the United States from another country must have met all 
applicable emissions certification requirements for importation. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 7, 

2013. 
TRD-201305125 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: December 22, 2013 
For further information, please call: (512) 239-2141 

♦ ♦ ♦ 

DIVISION 8. DRAYAGE TRUCK INCENTIVE 
PROGRAM 
30 TAC §§114.680 - 114.682 
The Texas Commission on Environmental Quality (TCEQ, 
agency, or commission) proposes new §§114.680 - 114.682. 

If adopted, the rules will be submitted to the United States En-
vironmental Protection Agency (EPA) as revisions to the state 
implementation plan. 

Background and Summary of the Factual Basis for the Proposed 
Rules 

The purpose of this rulemaking is to add new rules for implement-
ing the Drayage Truck Incentive Program (program) established 
under Texas Health and Safety Code (THSC), Chapter 386, Sub-
chapter D-1. The program provides financial incentives to en-
courage owners to replace drayage trucks with pre-2007 model 
year engines with drayage trucks with 2010 or later model year 
engines. 

Senate Bill (SB) 1727, 83nd Legislature, 2013, amended THSC, 
Chapter 386, to add new Subchapter D-1, establishing the pro-
gram. THSC, §386.182, requires the commission by rule to es-
tablish criteria for the models of drayage trucks that are eligible 
for inclusion in the program. 

Section by Section Discussion 

§114.680, Definitions 

New §114.680 is proposed to establish definitions for terms used 
in new Division 8 of Subchapter K. In this section, a drayage truck 

would be defined as a heavy-duty on-road or non-road vehicle 
used for drayage activities and that operates on or transgresses 
through a seaport or rail yard for the purpose of loading, unload-
ing, or transporting cargo, including transporting empty contain-
ers and chassis. This definition is intended to include vehicles 
that operate primarily within the boundaries of a seaport or rail 
yard and those vehicles that transport a load to or from a seaport 
or rail yard. Drayage activities would be defined as the transport 
of cargo, such as containerized, bulk, or break-bulk goods. 

In this section, a rail yard would be defined as a rail facility where 
cargo is routinely transferred from drayage truck to train or vice 
versa, including structures that are devoted to receiving, han-
dling, holding, consolidating, and loading or unloading delivery 
of rail-borne cargo. A seaport would be defined as a publically 
or privately owned property associated with the primary move-
ment of cargo or materials from ocean-going vessels to shore or 
vice versa, including structures and property devoted to receiv-
ing, handling, holding, consolidating, and loading or delivery of 
waterborne shipments. These proposed definitions are intended 
to define the eligible facilities and properties as those primarily 
associated with the intermodal transfer of cargo from trains or 
marine vessels to transport by truck. Also, under THSC, Chap-
ter 386, Subchapter D-1, only rail yards and seaports located in 
a nonattainment area are applicable to this program. 

The terms day cab and non-road yard truck would also be de-
fined in this section. In the proposed definitions, the term day 
cab would mean a conventional truck cab that does not include 
a sleeper berth. These types of vehicles are generally used for 
local or regional routes since they do not include a sleeper berth 
to facilitate long distance and overnight travel. A non-road yard 
truck would be defined as a mobile utility vehicle used to trans-
port cargo containers with or without chassis; also known as a 
utility tractor rig, yard tractor, or terminal tractor. These types 
of vehicles are used for movement of cargo containers within 
the boundaries of a facility or property, generally either from the 
off-load point to a storage location or to move cargo from one 
storage location to another within the facility or property. Some 
models of yard trucks are also manufactured to be registered 
and meet requirements for on-road use on public roads and high-
ways. An on-road yard truck would be considered as a type of 
on-road heavy-duty vehicle. 

§114.681, Applicability 

New §114.681 is proposed to establish that the provisions of 
new §§114.680, 114.682, and 114.683 would apply to the new 
Drayage Truck Incentive Program established under THSC, 
Chapter 386, Subchapter D-1. 

§114.682, Eligible Vehicle Models 

THSC, §386.182, requires the commission to establish by rule 
the criteria for the models of drayage trucks that are eligible for 
inclusion in the program. New §114.682 establishes the nec-
essary criteria. Under the proposed criteria, models of drayage 
trucks eligible for purchase to replace an existing drayage truck 
would include a heavy-duty on-road vehicle with a gross ve-
hicle weight rating (GVWR) of over 26,000 pounds and hav-
ing a day cab and a non-road yard truck. The proposed min-
imum limit on the GVWR is intended to exclude from the pro-
gram large vans and smaller delivery vehicles that, while they 
may transport cargo from trains or marine vessels, are not gen-
erally considered drayage vehicles. Also, larger vehicles gen-
erally emit higher levels of pollutants and replacement of larger 
vehicles used for drayage activities will achieve the most bene-
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fit and best address the goals of the program. The requirement 
that an on-road heavy-duty vehicle must have a day cab is in-
tended to help ensure that vehicles purchased under the pro-
gram will be used for local and regional drayage activities in and 
near rail yards and seaports and not for long-haul transport out 
of the area. 

Criteria is also proposed in this section for the models of existing 
drayage trucks eligible for replacement under the program, to 
include a heavy-duty on-road vehicle with a GVWR over 26,000 
pounds and a non-road yard truck. The proposed criteria for 
vehicles being replaced do not require that an existing on-road 
heavy-duty vehicle only have a day cab. Although a vehicle 
with a sleeper berth is intended to facilitate long-haul, overnight 
travel, many older long-haul vehicles have been used for shorter 
drayage activities as those vehicles become less reliable for 
long-distance travel. The proposed criteria would allow for re-
placement of these older long-haul vehicles that have a sleeper 
berth, if those vehicles are currently being used for drayage 
activities. The vehicle purchased to replace the older vehicle 
may not have a sleeper berth. 

Fiscal Note: Costs to State and Local Government 

Nina Chamness, Analyst, Strategic Planning and Assessment, 
has determined that for the first five-year period the proposed 
rules are in effect, no significant fiscal implications are antici-
pated for the agency as a result of administration or enforcement 
of the proposed rules. The agency will use available funding ap-
propriated out of the Texas Emissions Reduction Plan (TERP) -
Account 5071 to implement the new drayage truck program. For 
the 2014 - 2015 biennium, appropriated funding for the program 
is a minimum of $1,551,923 each year. 

The proposed rules would amend Chapter 114 to implement 
the portions of SB 1727 concerning drayage truck replacement. 
Specifically, the proposed rules would define key program terms 
and establish criteria for the models of drayage trucks eligible for 
replacement and for purchase under the program. 

Public port and rail authorities operating a seaport or rail yard in 
a nonattainment area may own and operate heavy-duty on-road 
vehicles and non-road yard trucks to transfer cargo in and near 
a seaport or rail yard under their jurisdiction. Those entities and 
other state agencies and local governments that own and op-
erate eligible drayage trucks in and through the applicable rail 
yards or seaports may benefit if those entities apply for and re-
ceive a grant to replace an older drayage truck with a newer 
model. 

Applying for a grant would be voluntary, and it is not known at 
this time how many state agencies or local governments would 
do so. Per the requirements of THSC, §386.182(d), an incen-
tive provided under this program may be used to fund no more 
than 80% of the purchase price of the drayage truck. Based on 
this criterion, eligible incentive amounts are expected to range 
between $60,000 and $100,000. 

Public Benefits and Costs 

Ms. Chamness also determined that for each of the first five 
years the proposed rules are in effect, the anticipated public ben-
efit will be an improvement in air quality in the areas of the state 
designated as nonattainment areas by the EPA under the Fed-
eral Clean Air Act and where incentive funding is awarded. The 
currently designated nonattainment areas include: El Paso PM10 

Nonattainment Area (City of El Paso); Dallas-Fort Worth Eight-
Hour Ozone Nonattainment Area (ten counties surrounding the 

cities of Dallas and Fort Worth); and Houston-Galveston-Brazo-
ria Eight-Hour Ozone Nonattainment Area (eight counties sur-
rounding the cities of Houston and Galveston). A portion of Collin 
County is also designated nonattainment for the 2008 Lead Na-
tional Ambient Air Quality Standard. 

The proposed rules may benefit individuals that own or operate 
an eligible drayage truck if the individual applies for and receives 
a financial incentive under the program. Individuals that can uti-
lize the funding should experience the same cost benefits as a 
local government or large business. 

Businesses interested in applying for the program may bene-
fit if their projects qualify for an incentive grant. Applying for a 
grant would be voluntary, and it is not known at this time how 
many businesses would do so. Per the requirements of THSC, 
§386.182(d), an incentive provided under this program may be 
used to fund no more than 80% of the purchase price of the 
drayage truck. Based on this criterion, eligible incentive amounts 
are expected to range between $60,000 and $100,000. 

Staff is not able to determine how many businesses may be eli-
gible to apply for a grant as a result of these proposed rules. 

Small Business and Micro-Business Assessment 

No adverse fiscal implications are anticipated for small or micro-
businesses as a result of the proposed rules. Small or micro-
businesses are expected to experience the same benefits as a 
large business. Staff is not able to determine how many small 
and micro-businesses would be eligible to apply for a grant as a 
result of these proposed rules. 

Small Business Regulatory Flexibility Analysis 

The commission has reviewed this proposed rulemaking and de-
termined that a small business regulatory flexibility analysis is 
not required because the proposed rules are required by state 
law and do not adversely affect a small or micro-business in a 
material way for the first five years that the proposed rules are 
in effect. 

Local Employment Impact Statement 

The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rules do not adversely affect a lo-
cal economy in a material way for the first five years that the 
proposed rules are in effect. 

Draft Regulatory Impact Analysis Determination 

The commission reviewed the rulemaking in light of the reg-
ulatory analysis requirements of Texas Government Code, 
§2001.0225, and determined that this rulemaking is not subject 
to Texas Government Code, §2001.0225, because it does not 
meet the definition of a "major environmental rule" as defined 
in that statute. A "major environmental rule" means a rule the 
specific intent of which is to protect the environment or reduce 
risks to human health from environmental exposure and that 
may adversely affect in a material way the economy, productiv-
ity, competition, jobs, the environment, or the public health and 
safety of the state or a sector of the state. 

The new Chapter 114 rules are proposed in accordance with 
SB 1727, which amended THSC, Chapter 386. The proposed 
rules add eligibility requirements for a voluntary incentive pro-
gram. Because the proposed rules place no involuntary require-
ments on the regulated community, the proposed rules will not 
adversely affect in a material way the economy, a sector of the 
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economy, productivity, competition, jobs, the environment, or the 
public health and safety of the state or a sector of the state. In 
addition, the proposed rules do not place additional financial bur-
dens on the regulated community. 

In addition, a regulatory impact analysis is not required because 
the proposed rules do not meet any of the four applicability crite-
ria for requiring a regulatory analysis of a "major environmental 
rule" as defined in the Texas Government Code. Texas Govern-
ment Code, §2001.0225, applies only to a major environmental 
rule the result of which is to: 1) exceed a standard set by fed-
eral law, unless the rule is specifically required by state law; 2) 
exceed an express requirement of state law, unless the rule is 
specifically required by federal law; 3) exceed a requirement of 
a delegation agreement or contract between the state and an 
agency or representative of the federal government to implement 
a state and federal program; or 4) adopt a rule solely under the 
general powers of the agency instead of under a specific state 
law. This rulemaking does not exceed a standard set by federal 
law. In addition, this rulemaking does not exceed an express 
requirement of state law and is not proposed solely under the 
general powers of the agency but is specifically authorized by 
the provisions cited in the Statutory Authority section of this pre-
amble. Finally, this rulemaking does not exceed a requirement 
of a delegation agreement or contract to implement a state and 
federal program. 

The commission invites public comment on the draft regulatory 
impact analysis determination. Written comments on the draft 
regulatory impact analysis determination may be submitted to 
the contact person at the address listed under the Submittal of 
Comments section of this preamble. 

Takings Impact Assessment 

The commission evaluated this rulemaking and performed an 
analysis of whether the proposed rules are subject to Texas Gov-
ernment Code, Chapter 2007. The primary purpose of the rule-
making is to amend Chapter 114 in accordance with SB 1727. 
The rules establish criteria for a voluntary program and only af-
fects motor vehicles and equipment that are not considered to be 
private real property. The promulgation and enforcement of the 
proposed rules are neither a statutory nor a constitutional tak-
ing because the rules do not affect private real property. There-
fore, the rules do not constitute a taking under Texas Govern-
ment Code, Chapter 2007. 

Consistency with the Coastal Management Program 

The commission reviewed the proposed rulemaking and found 
the proposal is a rulemaking identified in the Coastal Coordina-
tion Act Implementation Rules, 31 TAC §505.11(b)(2), concern-
ing rules subject to the Texas Coastal Management Program 
(CMP), and will, therefore, require that goals and policies of the 
CMP be considered during the rulemaking process. The com-
mission reviewed this action for consistency and determined the 
rulemaking for Chapter 114 does not impact any CMP goals or 
policies because it establishes criteria for a voluntary incentive 
grant program and does not govern air pollution emissions. 

Written comments on the consistency of this rulemaking may be 
submitted to the contact person at the address listed under the 
Submittal of Comments section of this preamble. 

Announcement of Hearing 

The commission will hold a public hearing on this proposal in 
Austin on December 12, 2013, at 10:00 a.m. in Building E, Room 
201S, at the commission's central office located at 12100 Park 

35 Circle. The hearing is structured for the receipt of oral or writ-
ten comments by interested persons. Individuals may present 
oral statements when called upon in order of registration. Open 
discussion will not be permitted during the hearing; however, 
commission staff members will be available to discuss the pro-
posal 30 minutes prior to the hearing. 

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should contact 
Sandy Wong, Office of Legal Services, at (512) 239-1802. Re-
quests should be made as far in advance as possible. 

Submittal of Comments 

Written comments may be submitted to Michael Parrish, MC 
205, Office of Legal Services, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087 
or faxed to (512) 239-4808. Electronic comments may be 
submitted at: http://www5.tceq.texas.gov/rules/ecomments/. 
File size restrictions may apply to comments being submitted 
via the eComments system. All comments should reference 
Rule Project Number 2013-037-114-AI. The comment period 
closes December 18, 2013. Copies of the proposed rule-
making can be obtained from the commission's Web site at 
http://www.tceq.texas.gov/nav/rules/propose_adopt.html. For 
further information, please contact Steve Dayton, Implementa-
tion Grants Section, at (512) 239-6824. 

Statutory Authority 

The new sections are proposed under Texas Water Code (TWC), 
§5.102, which provides the commission with the general powers 
to carry out its duties under the TWC; TWC, §5.103, which autho-
rizes the commission to adopt any rules necessary to carry out 
the powers and duties under the provisions of the TWC and other 
laws of this state; and TWC, §5.105, which authorizes the com-
mission by rule to establish and approve all general policy of the 
commission. The new sections are also proposed under Texas 
Health and Safety Code (THSC), Texas Clean Air Act, §382.017, 
which authorizes the commission to adopt rules consistent with 
the policy and purposes of the THSC; THSC, §382.011, which 
authorizes the commission to establish the level of quality to 
be maintained in the state's air and to control the quality of the 
state's air; THSC, §382.012, which authorizes the commission to 
prepare and develop a general, comprehensive plan for the con-
trol of the state's air; and THSC, Chapter 386, which establishes 
the Texas Emission Reduction Plan. Finally, the new sections 
are proposed as part of the implementation of Senate Bill 1727. 

The proposed rules implement THSC, §386.182. 

§114.680. Definitions. 

Unless specifically defined in the Texas Clean Air Act (TCAA) or in the 
rules of the commission, the terms used in this division have the mean-
ings commonly ascribed to them in the field of air pollution control. In 
addition to the terms that are defined by the TCAA and §§3.2, 101.1, 
and 114.1 of this title (relating to Definitions), the following words and 
terms, when used in this division will have the following meanings, 
unless the context clearly indicates otherwise. 

(1) Day cab--A conventional truck cab that does not in-
clude a sleeper berth. 

(2) Drayage activities--The transport of cargo, such as con-
tainerized, bulk, or break-bulk goods. 

(3) Drayage truck--A heavy-duty on-road or non-road ve-
hicle used for drayage activities and that operates on or transgresses 
through a seaport or rail yard for the purpose of loading, unloading, or 
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transporting cargo, including transporting empty containers and chas-
sis. 

(4) Non-road yard truck--A non-road mobile utility vehicle 
used to transport cargo containers with or without chassis; also known 
as a utility tractor rig, yard tractor, or terminal tractor. 

(5) Rail yard--A rail facility where cargo is routinely trans-
ferred from drayage truck to train or vice versa, including structures 
that are devoted to receiving, handling, holding, consolidating, and 
loading or delivery of rail-borne cargo. 

(6) Seaport--Publically or privately owned property associ-
ated with the primary movement of cargo or materials from ocean-go-
ing vessels to shore or vice versa, including structures and property 
devoted to receiving, handling, holding, consolidating, and loading or 
delivery of waterborne shipments. 

§114.681. Applicability. 

The provisions of §114.680 and §114.682 of this title (relating to Def-
initions and Eligible Vehicle Models) apply to the Drayage Truck In-
centive Program established and implemented under Texas Health and 
Safety Code, Chapter 386, Subchapter D-1. 

§114.682. Eligible Vehicle Models. 

(a) Models of drayage trucks eligible for purchase to replace 
an existing drayage truck under the program include: 

(1) a heavy-duty on-road vehicle with a gross vehicle 
weight rating over 26,000 pounds and having a day cab only; and 

(2) a non-road yard truck. 

(b) Models of existing drayage trucks eligible for replacement 
under the program include: 

(1) a heavy-duty on-road vehicle with a gross vehicle 
weight rating over 26,000 pounds; and 

(2) a non-road yard truck. 

(c) To be eligible for purchase under the program a drayage 
truck must have an engine of model year 2010 or later as specified 
by the agency in the grant solicitation materials and the drayage truck 
being replaced must have an engine of model year 2006 or earlier. 

(d) The executive director may further define or limit vehicle 
models and engine model years eligible for purchase and replacement 
under the program in order to improve the effectiveness and further the 
goals of the program. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 7, 

2013. 
TRD-201305122 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: December 22, 2013 
For further information, please call: (512) 239-0779 

PROPOSED RULES November 22, 2013 38 TexReg 8403 





♦ ♦ ♦ 

TITLE 1. ADMINISTRATION 

PART 2. TEXAS ETHICS COMMISSION 

CHAPTER 20. REPORTING POLITICAL 
CONTRIBUTIONS AND EXPENDITURES 
SUBCHAPTER A. GENERAL RULES 
1 TAC §20.17 
The Texas Ethics Commission (the commission) adopts the re-
peal of §20.17, relating to retention of records and reports, with-
out changes to the proposal as published in the August 30, 2013, 
issue of the Texas Register (38 TexReg 5609). 

The repeal of §20.17 deletes the rule relating to political record-
keeping requirements. The rule is no longer applicable. 

No comments were received regarding the adoption of the re-
peal. 

The repeal is adopted under Government Code, Chapter 571 
§571.062, which authorizes the commission to adopt rules con-
cerning the laws administered and enforced by the commission. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 6, 

2013. 
TRD-201305115 
Natalia Luna Ashley 
Special Counsel 
Texas Ethics Commission 
Effective date: November 26, 2013 
Proposal publication date: August 30, 2013 
For further information, please call: (512) 463-5800 

♦ ♦ ♦ 

SUBCHAPTER B. GENERAL REPORTING 
RULES 
1 TAC §20.54 
The Texas Ethics Commission (the commission) adopts new 
§20.54, relating to reporting a pledge of a contribution. The 
new rule is adopted without changes to the proposed text as 
published in the August 30, 2013, issue of the Texas Register 
(38 TexReg 5610) and will not be republished. 

The new rule will require a pledge to be reported on the appro-
priate schedule for the reporting period in which the pledge is 
received. 

The new rule clarifies the method for reporting pledges of political 
contributions. 

One comment was received regarding the adoption of the new 
rule. The individual who submitted the comment suggested the 
commission remove subsection (a). 

The new rule is adopted under Government Code, Chapter 571, 
§571.062, which authorizes the commission to adopt rules con-
cerning the laws administered and enforced by the commission. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 6, 

2013. 
TRD-201305116 
Natalia Luna Ashley 
Special Counsel 
Texas Ethics Commission 
Effective date: January 1, 2015 
Proposal publication date: August 30, 2013 
For further information, please call: (512) 463-5800 

1 TAC §20.58 
The Texas Ethics Commission (the commission) adopts new 
§20.58, concerning the disclosure of a political expenditure that 
is not paid in the reporting period in which it is incurred. The 
new rule is adopted without changes to the proposed text as 
published in the August 30, 2013, issue of the Texas Register 
(38 TexReg 5610) and will not be republished. 

Under the new rule, such an expenditure would be reported on a 
separate new schedule used for reporting unpaid incurred obli-
gations. A subsequent expenditure to pay the obligation would 
then be required to be disclosed as an expenditure on the ap-
propriate reporting schedule. 

The new rule provides clarity of political expenditures reported. 

One comment was received regarding the adoption of the new 
rule. The individual who submitted the comment suggested that 
the words "The use of political contributions to pay an" could be 
omitted from subsection (b). 

The new rule is adopted under Government Code, Chapter 571, 
§571.062, which authorizes the commission to adopt rules con-
cerning the laws administered and enforced by the commission. 
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The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 6, 

2013. 
TRD-201305117 
Natalia Luna Ashley 
Special Counsel 
Texas Ethics Commission 
Effective date: January 1, 2015 
Proposal publication date: August 30, 2013 
For further information, please call: (512) 463-5800 

TITLE 10. COMMUNITY DEVELOPMENT 

PART 1. TEXAS DEPARTMENT OF 
HOUSING AND COMMUNITY AFFAIRS 

CHAPTER 1. ADMINISTRATION 
SUBCHAPTER A. GENERAL POLICIES AND 
PROCEDURES 
10 TAC §1.5 
The Texas Department of Housing and Community Affairs (the 
"Department") adopts the repeal of 10 TAC Chapter 1, Subchap-
ter A, §1.5, concerning Previous Participation Reviews, without 
changes to the proposal as published in the September 27, 2013, 
issue of the Texas Register (38 TexReg 6355) and will not be re-
published. 

REASONED JUSTIFICATION. The repeal is adopted to allow for 
the adoption of a new section that improves the Department's 
process for reviewing an applicant's previous participation and 
to incorporate legislative changes to Texas Government Code 
§2306.6719. The adoption of new 10 TAC §1.5 is published 
concurrently with the adopted repeal in this issue of the Texas 
Register. 

PUBLIC COMMENT. The Department accepted public com-
ments between September 28, 2013, and October 28, 2013. 
Comments regarding the repeal were accepted in writing and 
by fax. No comments were received concerning the repeal. 

The Board approved the final order adopting the repeal on 
November 7, 2013. 

STATUTORY AUTHORITY. The repeal is adopted pursuant to 
Texas Government Code, §2306.053, which authorizes the De-
partment to adopt rules. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 8, 

2013. 
TRD-201305147 

Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: November 28, 2013 
Proposal publication date: September 27, 2013 
For further information, please call: (512) 475-3959 

10 TAC §1.5 
The Texas Department of Housing and Community Affairs (the 
"Department") adopts new 10 TAC Chapter 1, Subchapter A, 
§1.5, concerning Previous Participation Reviews, with changes 
to the proposed text as published in the September 27, 2013, 
issue of the Texas Register (38 TexReg 6356). 

REASONED JUSTIFICATION. The purpose of this new section 
is to provide a procedure the Department will use to evaluate an 
applicant's compliance history. In addition, the purpose of the 
new section is improve the Department's process for reviewing 
an applicant's previous participation and incorporate legislative 
changes to Texas Government Code, §2306.6719. 

SUMMARY OF PUBLIC COMMENT AND STAFF RECOMMEN-
DATIONS. 

Comments were accepted from September 28, 2013, through 
October 28, 2013, with comments received from three (3) com-
menters. 

1. §1.5(a) 

COMMENT SUMMARY: Commenter (3) suggested clarification 
of the word affiliate. In addition, commenter (3) suggested that 
this section should reference ownership transfers. 

STAFF RESPONSE: Staff agrees that clarification will improve 
the rule and adopted the following language: 

"(a) The governing board (Board) of the Texas Department of 
Housing and Community Affairs (the "Department") designates 
the Executive Award and Review Advisory Committee (EARAC), 
established pursuant to Texas Government Code, §2306.1112, 
to receive reports regarding the compliance history of an appli-
cant seeking approval to own an existing affordable housing De-
velopment assisted by the Department and applicants seeking 
financial assistance or awards from the Department and any af-
filiate as defined by §10.3 of this title (relating to Definitions) of 
any such applicant and provide to the Board the assessment 
contemplated in Texas Government Code, §2306.057, in order 
that this Board may consider the compliance history and make 
and document its award decisions with full knowledge of these 
matters." 

2. §1.5(c) 

COMMENT SUMMARY: Commenter (3) suggested the following 
language: 

"(c) ... EARAC shall receive the applicant's previous participation 
disclosure and the following reports regarding the applicant ..." 

STAFF RESPONSE: Although it is not expected that Executive 
Award and Review Advisory Committee will find this information 
relevant, staff has no objection to including the applicant's pre-
vious participation disclosure. The language is included in the 
rule. 

3. §1.5(c)(2). 
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COMMENT SUMMARY: Commenters (1) and (2) suggested that 
events of noncompliance that cannot be corrected during the 
corrective action period be excluded from the applicant's com-
pliance history considered by the Executive Award and Review 
Advisory Committee. 

STAFF RESPONSE: The requested change was not con-
templated by the recent legislative amendments to Texas 
Government Code, Chapter 2306, and Texas Government 
Code, §2306.057 provides that any relevant noncompliance 
must be considered. Staff does not recommend any change. 

4. §1.5(d) 

COMMENT SUMMARY: Commenter (3) suggested the following 
language: 

"(d) From the division responsible for the receipt and application 
of payments on loans held by the Department and the receipt 
of fees associated with multifamily bond developments or hous-
ing tax credit developments, EARAC shall receive the following 
reports regarding the applicant and each affiliate of the appli-
cant:..." 

STAFF RESPONSE: Staff agrees that the additional language 
improves the rule. The language is included in the rule. 

5. §1.5(e) 

COMMENT SUMMARY: Commenter (3) suggested the following 
language: 

"(e) From the division responsible for overseeing asset manage-
ment issues for affordable rental properties assisted by the De-
partment EARAC shall receive a report documenting..." 

STAFF RESPONSE: Staff agrees that the additional language 
improves the rule. The language is included in the rule. 

6. §1.5(e)(3) 

COMMENT SUMMARY: Commenter (3) expressed concern 
about subjectivity or unwritten standards regarding the Asset 
Management Division reports that will be provided to EARAC 
and suggested that instead of "significant modifications or 
amendment" that EARAC should be informed of "material 
amendments." 

STAFF RESPONSE: Staff agrees. The change is included in the 
rule. 

7. §1.5(f) 

COMMENT SUMMARY: Commenter (3) suggested adding "In 
the interests of an open and transparent process, a copy of any 
EARAC report should be given to the applicant." 

STAFF RESPONSE: If there is anything that could possibly re-
sult in EARAC not recommending or imposing conditions upon a 
request, the applicant will be notified in accordance with §1.5(g). 
Since in all other cases there would be nothing for the applicant 
to respond to, staff does not recommend any change based on 
this comment. 

8. §1.5(g) 

COMMENT SUMMARY: Commenter (3) requested clarification 
of this subsection, specifically regarding the use of the phrase 
"during a review" and "prior to EARAC notification." Commenter 
(3) further commented that certain issues cannot be resolved 
and that the applicant should be provided five (5) business days 
to resolve or "comment upon" the issue. 

STAFF RESPONSE: "During a review" means during a previ-
ous participation review; during the time that the Compliance, 
Financial Services or Asset Management Staff is actually doing 
the work of reviewing the applicant's compliance history. "Prior 
to EARAC notification" means before the time that EARAC is 
or will be notified. Staff agrees that the rule should provide the 
applicant the opportunity to "comment upon" an issue and that 
change is included in the rule. 

9. §1.5(j) 

COMMENT SUMMARY: Commenter (3) suggested clarification 
of this subsection and the use of the word affiliate used in §1.5(j). 

STAFF RESPONSE: Staff agrees that clarification will improve 
the rule and will adopt the following language: 

"(j) EARAC is designated to review and shall follow the same 
procedure prior to approval of an entity as a reservation system 
participant and for assessing the compliance history of a pro-
posed transferee (other than an affiliate of the current owner) 
when they seek approval to acquire an ownership interest in an 
affordable rental property assisted by the Department." 

10. §1.5(k) 

COMMENT SUMMARY: Commenter (3) proposed removing "an 
award of funding" and adding the following language: 

"(k) An applicant or any affiliate of an applicant who is not recom-
mended for assistance based upon EARAC's review may appeal 
EARAC's determination in accordance with §1.7 and §1.8 of this 
chapter (relating to Staff Appeals Process and Board Appeals 
Process)." 

STAFF RESPONSE: Staff agrees that the word "assistance" is 
an improvement to "an award of funding" since this rule also cov-
ers ownership transfers. However, since this rule is specifically 
related to the review of an applicant's compliance history, staff 
does not agree that those words should be struck from the rule. 
Staff recommends the following language: 

"(k) An applicant or any affiliate of an applicant who is not rec-
ommended for assistance based upon EARAC's review of their 
compliance history may appeal EARAC's determination in accor-
dance with §1.7 and §1.8 of this chapter (relating to Staff Appeals 
Process and Board Appeals Process)." 

11. General 

COMMENT SUMMARY: Commenters (1) and (2) suggested that 
"In instances where an owner owns multiple properties, the num-
ber of violations should be divided by the number of properties 
such owner owns when comparing violations to other owners 
with violations. One owning 20 properties with 10 violations go-
ing to EARAC is a lesser violator compared to someone owning 
one property with two violations." 

STAFF RESPONSE: It is not anticipated that the number of prop-
erties versus the number of violations will be determinative in 
the evaluation of an applicant's compliance history. Instead, the 
responsiveness of the owner, the reason for the finding of non-
compliance, steps the owner has made to avoid noncompliance 
in the future, etc., are expected to be the focus of the decision. 
Staff does not recommend any change in response to this com-
ment. 

12. General 

COMMENT SUMMARY: Commenter (3) stated "Under current 
practice, an owner in material non-compliance is prohibited from 
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seeking a material amendment. Does the Department [sic] to 
continue to apply a previous participation review to amendment 
requests? If so, that needs to be contemplated here." 

STAFF RESPONSE: Under current practice, material non-com-
pliance does not prevent the material amendment of a LURA. 
Under current practice LURAs will not be amended if the sub-
ject Development has any uncorrected issues of noncompliance 
(other than a provision being amended) or owes fees. This con-
cept has been incorporated into the Asset Management Rule in 
10 TAC §10.405(b) which states: 

"LURAs will not be amended if the subject Development has any 
uncorrected issues of noncompliance outside of the Corrective 
Action Period (other than the provision being amended) unless 
otherwise approved by the Executive Award Review and Advi-
sory Committee or conditionally accepted by the Compliance 
Committee. LURAs will not be amended if the Development 
Owner owes fees to the Department." 

Since the issue is addressed in another section of the Depart-
ment's rules, staff does not recommend any change based on 
this comment. 

13. General 

COMMENT SUMMARY: Commenter (3) stated: "In addition, 
there has been some question as to whether the Department 
should impose a previous participation review for owners desir-
ing to seek a qualified contract. A qualified contract is a privilege 
that could result in removal of affordability restrictions." 

STAFF RESPONSE: The Department's Asset Management 
Rules address compliance requirements for a qualified contract 
request and state: 

"Prior to the Department filing a release of the LURA, the Devel-
opment Owner must correct all instances of noncompliance at 
the Property." 

Since the issue is addressed in another section of the Depart-
ment's rules, staff does not recommend any change based on 
this comment. 

The Board approved the adoption of the rule on November 7, 
2013. 

STATUTORY AUTHORITY. The new section is adopted pur-
suant to Texas Government Code, §2306.053, which authorizes 
the Department to adopt rules. 

§1.5. Previous Participation Reviews. 

(a) The governing board (Board) of the Texas Department of 
Housing and Community Affairs (the "Department") designates the 
Executive Award and Review Advisory Committee (EARAC), estab-
lished pursuant to Texas Government Code, §2306.1112, to receive 
reports regarding the compliance history of an applicant seeking ap-
proval to own an existing affordable housing Development assisted by 
the Department and applicants seeking financial assistance or awards 
from the Department and any affiliate as defined by §10.3 of this title 
(relating to Definitions) of any such applicant and provide to the Board 
the assessment contemplated in Texas Government Code, §2306.057 
in order that this Board may consider the compliance history and make 
and document its award decisions with full knowledge of these matters. 

(b) The executive director of the Department shall designate 
the membership of EARAC, and the makeup of EARAC shall include, 
at a minimum, those members required by Texas Government Code, 
§2306.1112. 

(c) For any application for financial assistance or awards pre-
sented to EARAC and in addition to any application-specific consider-
ations including but not limited to threshold evaluation, selection scor-
ing criteria and underwriting, EARAC shall receive the applicant's pre-
vious participation disclosure and the following reports regarding the 
applicant and each affiliate of the applicant from the division responsi-
ble for monitoring for compliance: 

(1) A report of any instance(s) of noncompliance that re-
main uncorrected and for which the applicable period for corrective 
action has expired; 

(2) A report of any instance(s) of noncompliance that have 
been corrected within the last three (3) years, but that were not cor-
rected within the applicable period for corrective action; and 

(3) If the applicant or any affiliate of the applicant is subject 
to the requirement of an annual single audit: 

(A) A report of any required single audit or single audit 
certification form that is currently past due; and 

(B) If such single audit has been submitted and the most 
recent single audit report contained findings, a copy of that single audit. 

(d) From the division responsible for the receipt and applica-
tion of payments on loans held by the Department and the receipt of fees 
associated with multifamily bond developments or housing tax credit 
developments, EARAC shall receive the following reports regarding 
the applicant and each affiliate of the applicant: 

(1) A report of any payment of principal or interest to the 
Department that is past due beyond any grace period provided for in 
the applicable loan documents; 

(2) A report of any failure to provide evidence of or main-
tain any required insurance on any collateral for any loan held by the 
Department; 

(3) A report of any failure to pay property taxes or provide 
evidence of the payment of property taxes on any collateral for any loan 
held by the Department unless either provision has been made for such 
payment or the Department has been provided satisfactory evidence of 
a tax exemption; and 

(4) A report of any past due fees. 

(e) From the division responsible for overseeing asset manage-
ment issues for affordable rental properties assisted by the Department 
EARAC shall receive a report documenting any known current or on-
going concerns regarding the applicant or any affiliate of the applicant 
to financially or operationally manage one or more affordable rental 
properties assisted by the Department in a manner to keep the develop-
ment sanitary, decent, and safe, including but not limited to: 

(1) The establishment and maintenance of appropriate re-
serves; 

(2) Identification of the development's capacity to meet fi-
nancial obligations consistent with the minimum ratios to meet under-
writing feasibility for the long term; 

(3) Requests for material modifications or amendments; 

(4) Any financing known to be in a workout status; and 

(5) Delays in issuance of IRS Form(s) 8609 which are 
within the control of the owner. 

(f) EARAC shall review the reports provided and determine 
whether and the extent to which matters set forth in the report bear on 
the applicant's or affiliate's ability to perform, in a compliant manner, 
with regard to funding and allocation decisions by the Board. While 
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EARAC may review and analyze the information provided, EARAC 
does not function as an appeal panel and does not affirm or overturn 
findings in division reports. However, EARAC may return the matter to 
the respective division, as time permits, for further review, information, 
and development. 

(g) If an issue is identified during a review, prior to EARAC 
notification, the applicant will be provided a five (5) business day pe-
riod to submit evidence to resolve and comment upon the issue(s) iden-
tified. 

(h) Requests for funding and allocation assistance that involve 
disqualification or termination required by operation of law, such as an 
applicant who has been disbarred, will not be brought before EARAC, 
and such matters will be handled or terminated at the program level, 
subject to any applicable appeals process. 

(i) For each application EARAC shall either: 

(1) Recommend approval; 

(2) Recommend denial, accompanied by an assessment of 
all reports received and setting out the factual basis for the denial rec-
ommendation; 

(3) Recommend approval but disclose that one or more is-
sues under subsection (c), (d) or (e) of this section, have been reported, 
but after consideration of relevant material facts, and circumstances it 
has been determined that denial is not warranted because: 

(A) It is in the best interests of the state to proceed with 
the award; 

(B) The award will not present undue increased pro-
gram risk or financial risk to the Department or the state; 

(C) The applicant is not acting in bad faith; and 

(D) The applicant has taken reasonable measures within 
it power to remedy the issue; or 

(4) Take such other action as deemed reasonable and nec-
essary to make full, accurate, and informative recommendations to the 
Board regarding funding and allocation decisions, including recom-
mendations with conditions. 

(j) EARAC is designated to review and shall follow the same 
procedure prior to approval of an entity as a reservation system partic-
ipant and for assessing the compliance history of a proposed transferee 
(other than an affiliate of the current owner) when they seek approval to 
acquire an ownership interest in an affordable rental property assisted 
by the Department. 

(k) An applicant or any affiliate of an applicant who is not rec-
ommended for assistance based upon EARAC's review of their compli-
ance history may appeal EARAC's determination in accordance with 
§1.7 and §1.8 of this chapter (relating to Staff Appeals Process and 
Board Appeals Process). 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 8, 

2013. 
TRD-201305148 

Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: November 28, 2013 
Proposal publication date: September 27, 2013 
For further information, please call: (512) 475-3959 

CHAPTER 5. COMMUNITY AFFAIRS 
PROGRAMS 
SUBCHAPTER D. COMPREHENSIVE 
ENERGY ASSISTANCE PROGRAM 
10 TAC §5.430 
The Texas Department of Housing and Community Affairs (the 
"Department") adopts the repeal of 10 TAC Chapter 5, Subchap-
ter D, §5.430, concerning Allowable Subrecipient Administrative 
and Assurance 16 Activities Expenditures, without changes to 
the proposal as published in the October 4, 2013, issue of the 
Texas Register (38 TexReg 6791). The rule will not be repub-
lished. 

REASONED JUSTIFICATION. The Department finds that hav-
ing a specific budget line item for Assurance 16 activities in the 
Comprehensive Energy Assistance Program is unnecessary 
within program guidelines. Accordingly, the repeal effectively 
removes the unnecessary budget line item. The adoption of 
new 10 TAC §5.430 is published concurrently with this repeal in 
this issue of the Texas Register. 

PUBLIC COMMENT. The Department accepted public com-
ments between October 4, 2013, and October 28, 2013. 
Comments regarding the repeal were accepted in writing and 
by fax. No comments were received concerning the repeal. 

The Board approved the final order adopting the repeal on 
November 7, 2013. 

STATUTORY AUTHORITY. The repeal is adopted pursuant to 
the authority of Texas Government Code, §2306.053, which au-
thorizes the Department to adopt rules. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 8, 

2013. 
TRD-201305145 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: November 28, 2013 
Proposal publication date: October 4, 2013 
For further information, please call: (512) 475-3959 

10 TAC §5.430 
The Texas Department of Housing and Community Affairs (the 
"Department") adopts new 10 TAC Chapter 5, Subchapter D, 
§5.430, concerning Allowable Subrecipient Administrative and 
Program Services Costs, without changes to the proposed text 
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as published in the October 4, 2013, issue of the Texas Register 
(38 TexReg 6792). The rule text will not be republished. 

REASONED JUSTIFICATION. The Department finds that allow-
able uses of Comprehensive Assistance Program funds for ad-
ministrative and program costs lack clarity in this subchapter. 
Accordingly, the new section identifies allowable administrative 
costs and program services costs, provides that the calculation 
will be based upon a percentage of direct services costs, and 
requires that any excess be paid from non-federal funds. 

PUBLIC COMMENT. The Department accepted public com-
ments between October 4, 2013, and October 28, 2013. 
Comments regarding the new section were accepted in writing 
and by fax. No comments were received concerning the new 
section. 

The Board approved the final order adopting the new section on 
November 7, 2013. 

STATUTORY AUTHORITY. The new section is adopted pur-
suant to the authority of Texas Government Code, §2306.053, 
which authorizes the Department to adopt rules. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 8, 

2013. 
TRD-201305144 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: November 28, 2013 
Proposal publication date: October 4, 2013 
For further information, please call: (512) 475-3959 

CHAPTER 10. UNIFORM MULTIFAMILY 
RULES 
SUBCHAPTER F. COMPLIANCE 
MONITORING 
10 TAC §§10.601 - 10.625 
The Texas Department of Housing and Community Affairs (the 
"Department") adopts the repeal of 10 TAC Chapter 10, Sub-
chapter F, §§10.601 - 10.625, concerning Compliance Monitor-
ing, without changes to the proposal as published in the Septem-
ber 27, 2013, issue of the Texas Register (38 TexReg 6417) and 
will not be republished. 

REASONED JUSTIFICATION. The sections are adopted for re-
peal to allow the adoption of new rules which will reorganize and 
clarify existing requirements. The adoption of a new Chapter 10, 
Subchapter F, §§10.601 - 10.626, concerning Compliance Mon-
itoring, is published concurrently with the adopted repeal in this 
issue of the Texas Register. 

PUBLIC COMMENT. The Department accepted public com-
ments between September 28, 2013, and October 28, 2013. 
Comments regarding the repeal were accepted in writing and 
by fax. No comments were received concerning the repeal. 

The Board approved the final order adopting the repeal on 
November 7, 2013. 

STATUTORY AUTHORITY. The repeal is adopted pursuant to 
Texas Government Code, §2306.053, which authorizes the De-
partment to adopt rules. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 8, 

2013. 
TRD-201305149 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: November 28, 2013 
Proposal publication date: September 27, 2013 
For further information, please call: (512) 475-3959 

10 TAC §§10.601 - 10.626 
The Texas Department of Housing and Community Affairs (the 
"Department") adopts new 10 TAC Chapter 10, Subchapter F, 
§§10.601 - 10.626, concerning Compliance Monitoring. Section 
10.614 is adopted with changes to the proposed text as pub-
lished in the September 27, 2013, issue of the Texas Register 
(38 TexReg 6417). Sections 10.601 - 10.613 and §§10.615 -
10.626 are adopted without changes to the proposed text and 
will not be republished. 

REASONED JUSTIFICATION. The purpose of this new sub-
chapter is to provide guidance on complying with multifamily 
Department programs. The new sections set forth procedures 
for monitoring for compliance with the Department's rental hous-
ing programs, set deadlines for annual reporting and corrective 
action due dates, codify recordkeeping requirements, set forth 
required and prohibited tenant selection criteria and lease lan-
guage, codify requirements for establishing a compliant utility 
allowance, and set forth affirmative marketing requirements and 
social service requirements. 

PUBLIC COMMENT AND STAFF RECOMMENDATIONS. 

Comments were accepted from September 28, 2013 through 
October 28, 2013, with comments received from five (5) com-
menters. 

1. §10.612(a)(4) 

COMMENT SUMMARY: Commenter (4) suggested the following 
language for §10.612(a)(4): 

"(4) The Department's Fair Housing Disclosure Notice form. This 
notice must be presented to the household at the time of ap-
plication for occupancy and must be executed no more than 
one-hundred twenty (120) days prior to the effective date of the 
lease. This requirement pertains to all households taking initial 
occupancy of a low-income unit on a Development administered 
by the Department including households transferring within the 
same Development. If the household is not provided this no-
tice prior to move in or transfer, the Department will consider the 
event corrected if the Fair Housing Disclosure Notice is provided 
to the household no more than one-hundred twenty (120) days 
prior to the date that the household is legally obligated to pro-
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vide written notice of their intention to terminate or renew their 
current lease, or the date a qualified household occupies the unit 
as long as the Fair Housing Disclosure Notice is provided to the 
new household." 

STAFF RESPONSE: Staff does not agree that providing the no-
tice to a new household corrects the noncompliance of not pro-
viding the notice to the previous household. Staff does not rec-
ommend any change based on this comment. 

2. §10.613(k) and (l) 

COMMENT SUMMARY: Commenter (4) requested these sub-
sections (which relate to providing residents notice about re-
quired amenities and services) be deleted in their entirety. The 
commenter suggested these subsections are unnecessary and 
should be deleted because: (1) residents are notified of the pres-
ence of amenities and services through the property's market-
ing; (2) TDHCA already monitors to ensure that residents are 
aware of and are using supportive services; and (3) because 
new households are presented with excessive paperwork and 
the highly-technical language of the required notice would be 
more paperwork and confusing. 

STAFF RESPONSE: Not all properties identify their amenities 
and services in their marketing materials. The Department's cur-
rent monitoring scope does not test to ensure that residents are 
"aware" of the availability of services. Staff disagrees that the 
language in the notice will be highly technical or that it should not 
be provided because households are already presented with pa-
perwork. Staff does not recommend any change based on this 
comment. 

3. §10.614(a) 

COMMENT SUMMARY: Commenter (3) suggested the following 
language for §10.614(a): 

"(a) ....The rent, plus all mandatory fees, plus an allowance for 
those utilities paid by the resident directly to a utility provider, 
must be less than or equal to the allowable limit...." 

STAFF RESPONSE: Staff agrees. The change is included in the 
rule. 

4. §10.614(i) 

COMMENT SUMMARY: Commenter (5) stated that subsection 
(i) contradicts the timing requirements referenced in §10.614(a). 
In addition, the commenter states that there is no provision in 
Treasury Regulation §1.42-10 or the IRS Audit Guide for com-
paring allowances from one methodology to another. The com-
menter suggests that this will lead to subjectivity and that the 
Department is overstepping the IRS rules. 

STAFF RESPONSE: Staff disagrees. The commenter points out 
that subsection (a) indicates that a written local estimate can 
be effective 90 days after the letter is received from the utility 
provider and that subsection (i) states that changes to a util-
ity allowance based on a written local estimate can be imple-
mented 90 days after the request was submitted to the Depart-
ment. Owners are required to send the written local estimate 
into the Department for review upon receipt. Therefore, if the 
owner complies with that requirement, the allowance can be im-
plemented 90 days after the letter is received from the utility 
provider. However, if an owner does not comply and fails to 
send the letter into the Department upon receipt from the util-
ity provider, then it will not be effective until the Department and 
the residents have been provided 90 days to review and com-
ment. 

Regarding the comment related to subjectivity and overstepping 
the IRS rules, staff requested that the IRS review this proposed 
rule and they responded: "We think your proposed rules are con-
sistent with §1.42-10. Under §1.42-10(c)(1), an Agency may re-
quire additional information from the owner. There would be little 
need for that rule if the Agency could not deny a utility allowance 
for being unreasonable. Furthermore, the proposed submeter-
ing regulations, which were published in the Federal Register on 
Aug. 7, 2012, states that a 'commentator asked whether State 
housing agencies are allowed to disapprove of certain methods 
for determining utility allowances listed in §1.42-10(b)(4)(ii). Ex-
isting rules address the role of State housing agencies in de-
termining utility allowances. Thus, depending on the particular 
method under §1.42-10(b)(4)(ii), State housing agencies may re-
quire certain information before a method can be used, or they 
may disapprove use of a method.'" 

No change is recommended based on this comment. 

5. §10.614(l) 

COMMENT SUMMARY: Commenter (5) commented that the 
Treasury Regulation §1.42-10 only requires the letter from the 
provider; no back up is required. Further the commenter stated 
"How calculations are made is proprietary to the provider." 

STAFF RESPONSE: As noted above, an Agency may require 
additional information from an owner. Commenter (5) is not a 
utility provider. No utility providers have indicated that the basis 
for their calculation is proprietary. Staff does not recommend any 
change based on these comments. 

6. §10.614(m) 

COMMENT SUMMARY: Commenter (5) asked "Why is this new 
layer of approval being put on the owners when it is not re-
quited (required) [sic] in either Treasury Regulation §1.42-10 or 
the 8823 guide?" 

STAFF RESPONSE: Section 10.614(m) requires owners that 
would like to use the HUD Utility Schedule Model, the Written 
Local Estimate or the Energy Consumption Model at initial lease 
up to obtain approval. Because the first year of the credit pe-
riod is so critical, and noncompliance with the utility allowance 
is a systematic issue that can affect all the units as opposed to 
just one or a few, staff requires preapproval for these methods 
which, in our experience are more likely to be miscalculated than 
other methods. A utility allowance based on the Public Housing 
Authority schedule is the method that owners and managers are 
most familiar with and is less likely to be miscalculated. Owners 
of HUD regulated buildings or buildings assisted through Rural 
Development have an extra layer of review of their allowance 
from the other funding source. However, all owners may also 
request that the Department review and approve prior to initial 
lease up. Staff does not recommend any change based on this 
comment. 

7. §10.614(n) 

COMMENT SUMMARY: Commenter (5) commented "The 
owner has met their obligations by paying for the utility al-
lowance to be prepared, notifying the residents and submitting 
to TDHCA for approval. Treasury Regulation §1.42-10(c) makes 
no provision for the owner to bear the cost of the review and 
approval by TDHCA or any other agency. In the case of the 
Energy Consumption Model the owner has already borne the 
cost of a licensed professional engineer to prepare and seal the 
allowance. Should the Department choose to outsource review 
why should the owner be penalized?" 
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STAFF RESPONSE: Staff requested that the IRS review 
this issue and they responded: "Section 1.42-10(c)(1) 
does say that "the Owner must pay for all costs incurred 
in obtaining the estimates [for the utility company esti-
mate under §1.42-10(b)(4)(ii)(B), the Agency estimate under 
§1.42-10(b)(4)(ii)(C), the HUD utility schedule model under 
§1.42-10(b)(4)(ii)(D), and the energy consumption model under 
§1.42-10(b)(4)(ii)(E)] and providing the estimates to the Agency 
and the tenants." Therefore, staff finds that the Department 
does have the right to outsource the review of the allowance and 
require the owner to bear the cost. Owners are not required to 
use the Energy Consumption Model. If an owner is concerned 
over the cost of possible outsourcing, they should consider 
using another method. In addition, staff is available to discuss 
the likelihood of a request being outsourced before the owner 
incurs the expense. Staff does not recommend any change 
based on this comment. 

8. General 

COMMENT SUMMARY: Commenters (1) and (2) provided a list 
of inspectable items that they suggested be deleted from TDHCA 
inspections. 

STAFF RESPONSE: Several of the items on the list are not part 
of current TDHCA inspections and therefore do not need to be 
deleted. To the extent that any of the items suggested are part 
of the Uniform Physical Condition Standards protocol, the De-
partment cannot delete them from the inspection. Department 
staff has contacted the Internal Revenue Service about modify-
ing the Uniform Physical Condition Standards protocol and has 
been advised that "State housing agencies are required to report 
ALL observed noncompliance, regardless of whether the non-
compliance is subsequently corrected. Note that there are no 
exceptions for "de minimis" or "beyond the owner's control," or 
anything else....Further, failure to report all observed noncom-
pliance would mean that the agency is noncompliant with the 
requirements under Treas. Reg. 1.42-5, i.e., the agency is not 
complying with IRC 42(m)(1)(B)(iii)." Staff does not recommend 
any change based this comments. 

The Board approved the adoption of the rule on November 7, 
2013. 

STATUTORY AUTHORITY. The new sections are adopted pur-
suant to Texas Government Code, §2306.053, which authorizes 
the Department to adopt rules. 

§10.614. Utility Allowances. 

(a) The Department will monitor to determine if Develop-
ments comply with published rent limits which include an allowance 
for tenant paid utilities. For HTC, TCAP, and Exchange buildings, 
if the residents pay utilities directly to the Owner of the building or 
to a third party billing company and the amount of the bill is based 
on an allocation method or "Ratio Utility Billing System" (RUBS), 
this monthly amount will be considered a mandatory fee. For HTC, 
TCAP, and Exchange buildings, if the residents pay utilities directly 
to the Owner of the building or to a third party billing company, and 
the amount of the bill is based on the tenant's actual consumption, 
Owners may account for the utility in an allowance. The rent, plus 
all mandatory fees, plus an allowance for those utilities paid by the 
resident directly to a utility provider, must be less than or equal to the 
allowable limit. For HOME, Bond, HTF, and NSP buildings, Owners 
may account for utilities paid directly to the Owner or to a third 
party billing company in their utility allowance. Where residents are 
responsible for some or all of the utilities--other than telephone, cable, 

and internet--Development Owners must use a utility allowance that 
complies with both this section and the applicable program regulations. 

(b) An Owner may not change utility allowance methods or 
start charging residents for a utility without prior written approval from 
the Department. Example 614(1): A Housing Tax Credit Development 
has been paying for water and sewer since the beginning of the Com-
pliance Period. In year 8, the Owner decides to require residents to pay 
for water and sewer. Prior written approval from the Department is 
required. Any such request must include the Utility Allowance Ques-
tionnaire found on the Department's website and supporting documen-
tation. The Department will respond by approving or denying within 
ninety (90) days of the date on which the party making the request has 
completed the questionnaire and provided all required supporting doc-
umentation and responded to any Department requests for clarification 
or additional information. 

(c) Rural Housing Services (RHS) buildings or buildings with 
RHS assisted tenants. The applicable utility allowance for the Develop-
ment will be determined under the method prescribed by the RHS (or 
successor agency). No other utility method described in this section 
can be used by RHS buildings or buildings with RHS assisted tenants. 

(d) HUD-Regulated buildings layered with any Department 
program. If neither the building nor any tenant in the building re-
ceives RHS rental assistance payments, and the rents and the utility al-
lowances of the building are reviewed by HUD (HUD-regulated build-
ing), the applicable utility allowance for all rent restricted Units in 
the building is the applicable HUD utility allowance. No other utility 
method described in this section can be used by HUD-regulated build-
ings. 

(e) HOME units at HOME developments committed funds af-
ter August 23, 2013 must use the HUD Utility Schedule Model. The 
utility allowance will be calculated by the Department on an annual 
basis and provided to the Owner with a deadline for implementation. 

(f) Other Buildings. For all other rent-restricted Units, Devel-
opment Owners must use one of the methods described in paragraphs 
(1) - (5) of this subsection: 

(1) The utility allowance established by the applicable Pub-
lic Housing Authority (PHA) for the Section 8 Existing Housing Pro-
gram. The Department will utilize Texas Local Government Code, 
Chapter 392 to determine which PHA is the most applicable to the De-
velopment. 

(A) If the PHA publishes different schedules based on 
building type, the Owner is responsible for implementing the correct 
schedule based on the Development's building type(s). Example 
614(2): The applicable PHA publishes a separate utility allowance 
schedule for Apartments (5+ units), one for Duplex/Townhomes and 
another for Single Family Homes. The Development consist of twenty 
buildings, ten of which are Apartments (5+ units) and the other ten 
buildings are Duplexes. The Owner must use the correct schedule for 
each building type. 

(B) In the event the PHA publishes a utility allowance 
schedule specifically for energy efficient units, and the Owner desires 
to use such a schedule, the Owner must demonstrate that the building(s) 
meet the housing authority's specifications for energy efficiency once 
every five (5) years. 

(C) If the applicable PHA allowance lists flat fees for 
any utility, those flat fees must be included in the calculation of the 
utility allowance if the resident is responsible for that utility. 

(D) If an Owner chooses to implement a methodology 
as described in paragraph (2), (3), (4), or (5) of this subsection, for 
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Units occupied by Section 8 voucher holders, the utility allowance re-
mains the applicable PHA utility allowance established by the PHA 
from which the household's voucher is received. 

(E) In general, if the property is located in an area that 
does not have a municipal, county, or regional housing authority that 
publishes a utility allowance schedule for the Section 8 Existing Hous-
ing Program, Owners must select an alternative methodology. In the 
event the property is located in an area without a clear municipal or 
county housing authority the Department may permit the use of an-
other housing authority's utility allowance schedule on a case by case 
basis. Prior approval from the Department is required and the owner 
must obtain approval on an annual basis. 

(2) A written estimate from a local utility provider. If there 
are multiple utility companies that service the Development, the local 
provider must be a residential utility company that offers service to the 
residents of the Development requesting the methodology. The De-
partment will use the Texas Electric Choice website: http://www.pow-
ertochoose.org/ to verify the availability of service. If the utility com-
pany is not listed as a provider in the Development's ZIP code, the re-
quest will be denied. Additionally, the estimate must be signed by the 
utility provider representative and specifically include all "component 
charges" for providing the utility service. Receipt of the information 
from the utility provider begins the ninety (90) day period after which 
the new utility allowance must be used to compute gross rent; 

(3) The HUD Utility Schedule Model. A utility estimate 
can be calculated by using the "HUD Utility Schedule Model" that can 
be found at http://www.huduser.org/portal/resources/utilmodel.html 
(or successor Uniform Resource Locator). Each item on the schedule 
must be displayed out to two decimal places. The total allowance must 
be rounded up to the next whole dollar amount. The rates used must be 
no older than the rates in effect sixty (60) days prior to the beginning 
of the ninety (90) day period in which the Owner intends to implement 
the allowance. For Owners calculating a utility allowance under this 
methodology, the model, along with all back-up documentation used 
in the model, must be submitted to the Department, on a Compact Disc 
or flash drive, within the timeline described in subsection (h) of this 
section. The date entered as the "Form Date" on the "Location" tab 
of the spreadsheet will be the date used to begin the ninety (90) day 
period after which the new utility allowance must be used to compute 
gross rent; 

(4) An Energy Consumption Model. The utility consump-
tion estimate must be calculated by a properly licensed mechanical 
engineer or an individual holding a valid Residential Energy Service 
Network (RESNET) or Certified Energy Manager (CEM) certification. 
The individual must not be related to the Owner within the meaning 
of §267(b) or §707(b) of the Code. The utility consumption estimate 
must, at minimum, take into consideration specific factors that include, 
but are not limited to, Unit size, building orientation, design and ma-
terials, mechanical systems, appliances, and characteristics of building 
location. Use of the Energy Consumption Model is limited to the build-
ing's consumption data for the twelve (12) month period ending no ear-
lier than sixty (60) days prior to the beginning of the ninety (90) day pe-
riod and utility rates used must be no older than the rates in place sixty 
(60) days prior to the beginning of the ninety (90) day period. In the 
case of a newly constructed or renovated building with less than twelve 
(12) months of consumption data, the qualified professional may use 
consumption data for the twelve (12) month period from units of sim-
ilar size and construction in the geographic area in which the building 
containing the units is located. The ninety (90) day period after which 
the new utility allowance must be used to compute gross rent will begin 
sixty (60) days after the end on the last month of the twelve (12) month 
period for which data was used to compute the estimate; and 

(5) An allowance based upon an average of the actual use 
of similarly constructed and sized Units in the building using actual 
utility usage data and rates, provided that the Development Owner has 
the written permission of the Department. This methodology is referred 
to as the "Actual Use Method." 

(g) For a Development Owner to use the Actual Use Method 
they must: 

(1) Provide a minimum sample size of usage data for at 
least 5 Continuously Occupied Units of each Unit Type or 20 percent of 
each Unit Type whichever is greater. Example 614(3): A Development 
has 20 three bedroom/one bath Units, and 80 three bedroom/two bath 
Units. Each bedroom/bathroom equivalent Unit is within 120 square 
feet of the same floor area. Data must be supplied for at least five of 
the three bedroom/one bath Units, and sixteen of the three bedroom/two 
bath Units. If there are less than five Units of any Unit Type, data for 
100 percent of the Unit Type must be provided; 

(2) Scan the information in subparagraphs (A) - (E) of this 
paragraph onto a CD and submit it to the Department no later than 
the beginning of the ninety (90) day period after which the Owner in-
tends to implement the allowance, reflecting data no older than sixty 
(60) days prior to the ninety (90) day implementation period. Example 
614(4): The utility provider releases the information regarding electric 
usage at Westover Townhomes on February 5, 2010. The data provided 
is from February 1, 2009, through January 31, 2010. The Owner must 
submit the information to the Department no later than March 31, 2010, 
for the information to be valid; 

(A) An Excel spreadsheet listing each Unit for which 
data was obtained to meet the minimum sample size requirement of a 
Unit Type, the number of bedrooms, bathrooms and square footage for 
each Unit, the household's move-in date, the actual kilowatt usage for 
each month of the twelve (12) month period for each Unit for which 
data was obtained, and the rates in place at the time of the submission; 

(B) A copy of the request to the utility provider (or 
billing entity for the utility provider) to provide usage data; 

(C) All documentation obtained from the utility 
provider (or billing entity for the utility provider) and/or copies of 
actual utility bills gathered from the residents, including all usage data 
not needed to meet the minimum sample size requirement and any 
written correspondence from the utility provider; 

(D) The rent roll showing occupancy as of the end of the 
month for the month in which the data was requested from the utility 
provider; and 

(E) Documentation of the current utility allowance used 
by the Development. 

(3) Upon receipt of the required information, the Depart-
ment will determine if the Development Owner has provided the mini-
mum information necessary to calculate an allowance using the Actual 
Use Method. If so, the Department shall calculate the utility allowance 
for each bedroom size using the guidelines described in subparagraphs 
(A) - (E) of this paragraph; 

(A) If data is obtained for more than 20 percent of all 
units or there are more than 5 of a Unit Type, all data will be used to 
calculate the allowance; 

(B) If more than twelve (12) months of data is provided 
for any Unit, only the data for the most current twelve (12) months will 
be averaged; 

(C) The allowance will be calculated by multiplying the 
average units of measure for the applicable utility (i.e., kilowatts over 
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the last twelve (12) months by the current rate) for all Unit Types within 
that bedroom size. For example, if sufficient data is supplied for 18 two 
bedroom/one bath Units, and 12 two bedroom/two bath Units, the data 
for all 30 Units will be averaged to calculate the allowance for all two 
bedroom Units; 

(D) The allowance will be rounded up to the next whole 
dollar amount. If allowances are calculated for different utilities, each 
utility's allowance will be rounded up to the next whole dollar amount 
and then added together for the total allowance; and 

(E) If the data submitted indicates zero usage for any 
month, the data for that Unit will not be used to calculate the Utility 
Allowance. 

(4) The Department will complete its evaluation and cal-
culation within forty-five (45) days of receipt of all the information 
requested in paragraph (2) of this subsection; 

(5) Receipt of approval from the Department will begin the 
ninety (90) day period after which the new utility allowance must be 
used to compute gross rent; and 

(6) For newly constructed Developments or Developments 
that have Units which have not been continuously occupied, the De-
partment, on a case by case basis, may use consumption data for Units 
of similar size and construction in the geographic area to calculate the 
utility allowance. 

(h) Effective dates. If the Owner uses the methodologies as 
described in subsection (c), (d), or (f)(1) of this section, any changes 
to the allowance can be implemented immediately, but must be im-
plemented for rent due at least ninety (90) days after the change. For 
methodologies as described in subsection (f)(2) - (5) of this section, 
the allowance cannot be implemented until the estimate is submitted 
to the Department and is made available to the residents by posting in 
a common area of the leasing office at the Development. This action 
must be taken by the beginning of the ninety (90) day period in which 
the Owner intends to implement the utility allowance. 

(i) Requirements for Annual Review. 

(1) RHS and HUD-Regulated Buildings. Owners must 
demonstrate that the utility allowance has been reviewed annually and 
in accordance with the RHS or HUD regulations. 

(2) Buildings using the PHA Allowance. Owners are re-
sponsible for periodically determining if the applicable PHA released 
an updated schedule to ensure timely implementation. When the al-
lowance changes or a new allowance is made available by the PHA, 
it can be implemented immediately, but must be implemented for rent 
due ninety (90) days after the change. 

(3) HOME Developments committed funds after August 
23, 2013. On an annual basis, the Department will calculate the utility 
allowance using the HUD Utility Schedule Model. 

(4) Written Local Estimate, HUD Utility Model Schedule 
and Energy Consumption Model. Owners must update the allowance 
once a calendar year. The update and all back up documentation re-
quired by the method must be submitted to the Department no later than 
October 1st of each year However, Owners are encouraged to submit 
prior to the deadline to ensure the Department has time to review. At 
the same time the update is submitted to the Department, the Owner 
must post the utility allowance estimate in a common area of the leas-
ing office at the Development. The Department will review the request 
for compliance with all applicable requirements and reasonableness. 
If, in comparison to other approved utility allowances for properties of 
similar size, construction and population in the same geographic area, 
the allowance does not appear reasonable or appears understated, the 

Department may require additional support and/or deny the request. If 
approved, changes to the allowance can be implemented ninety (90) 
days after the request was submitted to the Department and provided 
to the residents. 

(5) Actual Use Method. Owners must update the 
allowance once a calendar year. The update and all back up documen-
tation required by the method must be submitted to the Department no 
later than August 1st of each year. However, Owners are encouraged 
to submit prior to the deadline to ensure the Department has time to 
review. 

(j) Combining Methodologies. With the exception of HUD 
regulated buildings, HOME units at HOME Developments committed 
funds after August 23, 2013 and RHS buildings, Owners may com-
bine any methodology described in this section for each utility service 
type paid directly by the resident and not by or through the Owner of 
the building (electric, gas, etc.). For example, if residents are respon-
sible for electricity and gas, an Owner may use the appropriate PHA 
allowance to determine the gas portion of the allowance and use the 
Actual Use Method to determine the electric portion of the allowance. 

(k) Increases in Utility Allowances for Developments with 
HOME or NSP funds. Unless otherwise instructed by HUD, the De-
partment will permit owners to implement changes in utility allowance 
in the same manner as Housing Tax Credit (HTC) Developments. 

(l) The Owner shall maintain and make available for inspec-
tion by the tenant, the data, underlying assumptions and methodology 
that was used to calculate the allowance. Records shall be made avail-
able at the resident manager's office during reasonable business hours 
or, if there is no resident manager, at the dwelling Unit of the tenant at 
the convenience of both the Owner and tenant. 

(m) If Owners want to utilize the HUD Utility Schedule 
Model, the Written Local Estimate or the Energy Consumption Model 
to establish the initial utility allowance for the Development, no more 
than one hundred eighty (180) days and no less than ninety (90) days 
prior to the commencement of leasing activities, the Owner must 
submit utility allowance documentation for Department approval. 
This subsection does not preclude an Owner from changing to one 
of these methods after commencement of leasing in accordance with 
subsection (b) of this section. 

(n) The Department reserves the right to outsource to a third 
party the review and approval of all or any utility allowance requests to 
use the Energy Consumption Model or when review requires the use of 
expertise outside the resources of the Department. In accordance with 
Treasury Regulation §1.42-10(c) any costs associated with the review 
and approval shall be paid by the Owner. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 8, 

2013. 
TRD-201305150 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: November 28, 2013 
Proposal publication date: September 27, 2013 
For further information, please call: (512) 475-3959 
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TITLE 16. ECONOMIC REGULATION 

PART 2. PUBLIC UTILITY 
COMMISSION OF TEXAS 

CHAPTER 26. SUBSTANTIVE RULES 
APPLICABLE TO TELECOMMUNICATIONS 
SERVICE PROVIDERS 
SUBCHAPTER P. TEXAS UNIVERSAL 
SERVICE FUND 
16 TAC §26.412, §26.413 
The Public Utility Commission of Texas (commission) adopts 
amendments to §26.412, relating to Lifeline Service Program, 
and §26.413, relating to Link Up for Tribal Lands, with changes 
to the proposed text as published in the August 23, 2013, is-
sue of the Texas Register (38 TexReg 5398). The amendments 
to §26.412 and §26.413 are designed to conform commission 
substantive rules to changes in the federal Lifeline rule estab-
lished by the Federal Communications Commission (FCC) and 
to change the title of §26.413 to read "Link Up for Tribal Lands." 
These amendments are adopted under Project Number 41024. 

No party requested that a public hearing be held. 

The commission received comments on the proposed amend-
ments from Southwestern Bell Telephone Company d/b/a AT&T 
Texas (AT&T) and T-Mobile West LLC (T-Mobile). 

§26.412 

AT&T Comments 

Subsection (c)(5) 

AT&T stated that the commission's definition of "eligible resident 
of Tribal lands" should mirror or coincide with the FCC's defini-
tion. AT&T explained that the commission's proposed amend-
ment uses the phrase "living on a reservation," which no longer 
appears in the FCC's rules. AT&T proposed that the phrase "liv-
ing on a reservation" be replaced with "living on Tribal lands, as 
defined in 47 C.F.R. §54.400" to track the FCC's definition of "El-
igible resident of Tribal lands." 

Commission response 

The commission agrees with AT&T and finds that AT&T's pro-
posed language accurately reflects changes to the FCC rules. 
Therefore, the commission agrees to modify the definition of sub-
section (c)(5) to track the FCC definition. 

Subsection (e) 

AT&T stated that "Lifeline Service" should be defined as "a non-
transferable retail service offering" in order to conform to the fed-
eral Lifeline rule. 

Commission response 

The commission does not agree with AT&T that the "Lifeline Ser-
vice" definition should be modified. The definition of "Lifeline 
Service" in subsection (e) mirrors the definition of "Lifeline Ser-
vice" in PURA §55.015(e). The commission, therefore, declines 
to adopt the recommendation put forth by AT&T. 

Subsection (g)(2)(A)(v) 

AT&T proposed language that would amend subsection 
(g)(2)(A)(v) to clarify that Low Income Discount Administrator 

(LIDA) provides a "file" of customers who are self-enrolled rather 
than LIDA providing a "database" of such customers. AT&T 
stated that the use of the word "file" mirrors the language of 
subsection (g)(2)(A)(iii). 

Commission response 

The commission agrees with AT&T and finds that its proposed 
language accurately reflects changes to the FCC rules. There-
fore, the commission has replaced the word "database" with the 
word "file" in subsection (g)(2)(A)(v). 

Subsection (g)(2)(D)(ii) 

AT&T asserted that although the commission proposes language 
that would impose a requirement for all Lifeline providers to file a 
copy of their annual bill message with the commission, the FCC 
does not impose such a requirement in its Lifeline rule. AT&T fur-
ther argued that such a requirement would go beyond the stated 
purpose of this rulemaking, which is to conform the commission's 
Lifeline and Link Up rules to the FCC's Lifeline and Link Up rules. 
Therefore, AT&T recommended that the proposed new conclud-
ing sentence of this subsection not be adopted. 

Commission response 

The commission disagrees with AT&T and believes that changes 
to the federal Lifeline program affected the state program in a 
manner that now requires the state to impose this requirement 
on Lifeline providers. 

T-Mobile's Comments 

Subsection (f)(1)(C) - (E) 

T-Mobile seeks clarification for subsection (f) regarding applica-
bility of the mandated discounts to eligible telecommunications 
carrier (ETC) and eligible telecommunications provider (ETP) 
designees. T-Mobile stated that the mandated discounts are 
intended to apply only to ETP/ETC providers, and not Lifeline-
only ETCs. T-Mobile believes that by not making this distinction 
the rule could be read to require all Lifeline providers, includ-
ing ETC-only carriers to provide the discount which is related to 
the Texas State Universal Service Fund (TUSF). T-Mobile fur-
ther requested that the commission clearly state in the rule that 
this subsection only applies to Lifeline providers with ETP des-
ignation and is not applicable to ETC-only providers. 

Commission response 

The commission disagrees with T-Mobile that making the distinc-
tion between ETP and ETC providers in this subsection is nec-
essary because a certificated provider, whether it be an ETC or 
an ETC/ETP must provide Lifeline service as required by PURA 
§55.015 and §26.412. Therefore, the commission declines to 
adopt T-Mobile's proposal to clarify that this section is limited to 
ETPs. 

Subsection (g)(2)(C) 

T-Mobile stated that the commission should clarify that subsec-
tion (g)(2)(C), which imposes monthly reporting obligations on 
Lifeline providers, is only applicable to ETPs as the reporting 
obligations are specifically related to ETPs receiving state Life-
line support. 

Commission response 

The commission declines to adopt the recommendation by 
T-Mobile to clarify that the reporting requirements are only for 
ETPs because the reporting requirements listed in subsection 
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(g)(2)(C) are applicable to all certificated providers, regardless 
of whether the certificated provider is an ETC or an ETC/ETP. 

Subsection (g)(2)(C)(v) 

T-Mobile requested that subsection (g)(2)(C)(v) be revised. 
T-Mobile stated that non-ETPs may be exempt from filing 
information with the administrator of the Federal Lifeline Pro-
gram, but argued that this is not necessarily true. To avoid any 
confusion, T-Mobile suggested that the second sentence in this 
section be deleted. 

Commission response 

The commission agrees with T-Mobile's argument that the sec-
ond sentence in subsection (g)(2)(C)(v), which states that non-
ETPs may be exempt from filing information with the administra-
tor of the Federal Lifeline Program, should be deleted because it 
is not entirely accurate. Therefore, the commission has deleted 
the second sentence in subsection (g)(2)(A)(v). 

Subsection (g)(2)(D) 

T-Mobile requested that changes be made to this section in order 
to ensure consistency with the federal rules and provide more 
comprehensive notice to customers. T-Mobile suggested that 
this section should be replaced with a reference to and the inclu-
sion of the requirements found in 47 C.F.R. §54.405(b), (c) and 
(d), which require carriers to: 

(1) publicize the availability of Lifeline service in a manner rea-
sonably designed to reach those likely to qualify for the service; 

(2) indicate that it is a Lifeline service, that Lifeline is a govern-
ment assistance program, the service is nontransferable, only 
eligible consumers may enroll in the program, and the program 
is limited to one discount per household; and 

(3) disclose the name of the ETC on all materials describing the 
service. 

Commission response 

The commission declines to adopt T-Mobile's proposal to modify 
the rule language. The purpose of this rulemaking project is to 
conform §26.412 and §26.413 to certain changes in the federal 
Lifeline program that affected the state Lifeline program and is 
not intended to change all substantive rule language to mirror the 
federal language. Therefore, a change of the nature requested 
by T-Mobile would be outside the scope of this rulemaking. 

Subsection (g)(2)(D) 

T-Mobile requested that subsection (g)(2)(D), which requires 
ETPs to provide customers with an annual bill message, be 
modified in order to allow the annual bill message to be provided 
in the same format that the customer receives its bill. T-Mobile 
stated that this will allow for a customer who receives an elec-
tronic bill to also receive the annual bill message in electronic 
form. 

Commission response 

The commission declines to adopt T-Mobile's proposal to elim-
inate the need to have an annual bill message advising cus-
tomers of the availability of Lifeline service in paper form if that 
customer has requested electronic billing because a change of 
this nature would be outside the scope of this rulemaking. The 
purpose of this rulemaking project is to conform §26.413 to cer-
tain changes in the federal Lifeline program that affected the 
state Lifeline program and is not intended to change all substan-
tive rule language to mirror the federal language. 

§26.413 

AT&T Comments 

Subsections (a) - (b) 

AT&T recommends that subsections (a) - (b) be revised to reflect 
the change in the FCC's Link Up rule, which is embodied in 47 
C.F.R. §54.413. AT&T stated that as a result of the FCC's 2012 
Lifeline and Link Up Reform and Modernization Order, 47 C.F.R. 
§54.413 now states that Link Up for Tribal Lands is only avail-
able to "eligible residents of Tribal lands seeking telecommuni-
cations service from a telecommunications carrier that is receiv-
ing high-cost support on Tribal lands" (emphasis added). AT&T 
asserted that the italicized language creates an important limita-
tion on the availability of this benefit; however, the commission's 
proposed amendment to the Link Up rule does not contain this 
recently added limitation. Therefore, AT&T recommended that 
subsections (a) - (b) be revised to conform to the language of 
the FCC's Link Up rule. 

Commission response 

The commission finds that AT&T's proposed language ac-
curately reflects changes to the FCC rules. Therefore, the 
commission has revised subsections (a) - (b) to track the FCC 
language. 

Subsection (c)(3) 

AT&T recommends that subsection (c)(3) be revised to reflect 
the change in the FCC's Link Up rule. AT&T explained that the 
commission's proposed amendment uses the phrase "living on a 
reservation," which no longer appears in the FCC's rules. AT&T 
proposed that the phrase "living on a reservation" be replaced 
with "living on Tribal lands, as defined in 47 C.F.R. §54.400." 

Commission response 

The commission finds that AT&T's proposed language ac-
curately reflects changes to the FCC rules. Therefore, the 
commission has revised subsection (c)(3) to track the FCC 
language. 

Subsection (d) 

AT&T asserted that the reference to 47 C.F.R. §54.411 in this 
subsection should be updated to reflect the correct FCC rule, 
which is 47 C.F.R. §54.413. 

Commission response 

The commission agrees with AT&T and finds that AT&T's pro-
posed language accurately reflects changes to the FCC rules. 
Therefore, the commission has revised subsection (d) to cite the 
correct FCC rule. 

Subsection (d)(3) 

AT&T stated that the reference to "Link Up Service" in this sub-
section should be amended to read "Link Up for Tribal Lands" to 
be consistent with other proposed changes to this title. 

Commission response 

The commission agrees with AT&T's recommendation to modify 
subsection (d)(3). Therefore, the commission has changed the 
reference to "Link Up Service" to read "Link Up for Tribal lands" 
in subsection (d)(3). 

Subsection (f) 
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AT&T stated that the reference to "Link Up Service" in this sub-
section should be amended to read "Link Up for Tribal Lands" to 
be consistent with other proposed changes. 

Commission response 

The commission agrees with AT&T's recommendation to modify 
subsection (f). Therefore, the commission has changed the ref-
erence to "Link Up Service" to read "Link Up for Tribal lands" in 
subsection (f). 

T-Mobile Comments 

Subsection (b) 

T-Mobile, like AT&T, recommended that this subsection be re-
vised to reflect the change in the FCC's Link Up rule, which only 
provides Link Up to a telecommunications carrier that is receiv-
ing federal high-cost support on Tribal lands. 

Commission response 

The commission agrees with T-Mobile and finds that T-Mo-
bile's recommendation, along with AT&T's recommendation, 
accurately reflects changes to the FCC rules. Therefore, the 
commission has modified subsection (b) to more closely track 
the FCC language. 

Subsection (d) 

T-Mobile noted that the correct reference in this section is not 
"qualifying low-income consumer" but is instead "eligible resi-
dent of Tribal lands" and therefore recommended this section be 
revised to more properly reflect the changes to the FCC rules. 

Commission response 

The commission agrees with T-Mobile and finds that T-Mobile's 
recommendation accurately reflects changes to the FCC rules. 
Therefore, the commission has modified subsection (d) to more 
closely track the FCC language. 

All comments, including any not specifically referenced herein, 
were fully considered by the commission. 

The amendments are adopted under the Public Utility Regula-
tory Act, Texas Utilities Code Annotated §14.002 (Vernon 2007 
and Supp. 2013) (PURA) which provides the commission with 
the authority to make and enforce rules reasonably required in 
the exercise of its powers and jurisdiction, and specifically PURA 
§§17.007, 55.015, and 56.021, which requires that the commis-
sion provide for an integrated eligibility process for customer 
service discounts, including Lifeline Service, and requires the 
commission to adopt and enforce rules requiring local exchange 
companies to establish a universal service fund. 

Cross Reference to Statutes: Public Utility Regulatory Act 
§§14.002, 14.052, 17.007, 55.015, and 56.021. 

§26.412. Lifeline Service Program. 

(a) Scope and purpose. Through this section, the commission 
seeks to identify and make available Lifeline Service to all qualify-
ing customers and households, establish a procedure for Lifeline Au-
tomatic Enrollment and Lifeline Self-Enrollment, and define the re-
sponsibilities of all providers of local exchange telephone service that 
provide Lifeline Service, qualified customers, the Texas Health and 
Human Services Commission (HHSC), and the Low-Income Discount 
Administrator (LIDA) Program. 

(b) Applicability. This section applies to the following 
providers of local exchange telephone service collectively referred to 
in this section as Lifeline providers: 

(1) ETC--A carrier designated as such by a state commis-
sion pursuant to 47 C.F.R. §54.201 and §26.418 of this title (relating 
to Designation of Common Carriers as Eligible Telecommunications 
Carriers to Receive Federal Universal Service Funds) or a carrier des-
ignated as an ETC by the FCC pursuant to 47 C.F.R. §54.201. 

(2) ETP--A provider designated as an ETP as defined by 
§26.417 of this title (relating to Designation as Eligible Telecommuni-
cations Providers to Receive Texas Universal Service Funds (TUSF)). 

(3) Resale ETP (R-ETP)--A certificated provider that pro-
vides local exchange telephone service solely through the resale of an 
incumbent local exchange carrier's service and that has been designated 
as a R-ETP as defined by §26.419 of this title (relating to Telecommu-
nication Resale Providers Designation as Eligible Telecommunications 
Providers to Receive Texas Universal Service Funds (TUSF) for Life-
line Service). 

(4) Non-ETP/ETC Certificated Provider--Any certificated 
provider of local exchange telephone service that chooses not to be-
come an ETP or an ETC as defined by §§26.417, 26.418, or 26.419 of 
this title. 

(c) Definitions. 

(1) Qualifying low-income customer--A customer who 
meets the qualifications for Lifeline Service, as specified in subsection 
(d) of this section. 

(2) Toll blocking--A service provided by Lifeline providers 
that let customers elect not to allow the completion of outgoing toll calls 
from their telephone. 

(3) Toll control--A service provided by Lifeline providers 
that allow customers to specify a certain amount of toll usage that may 
be incurred on their telephone account per month or per billing cycle. 

(4) Toll limitation--Denotes either toll blocking or toll con-
trol for Lifeline providers that are incapable of providing both services. 
For Lifeline providers that are capable of providing both services, "toll 
limitation" denotes both toll blocking as defined in paragraph (2) of this 
subsection and toll control as defined in paragraph (3) of this subsec-
tion. 

(5) Eligible resident of Tribal lands--A "qualifying low-in-
come customer," as defined in paragraph (1) of this subsection, living 
on Tribal lands, as defined in 47 C.F.R. §54.400. 

(6) Income--As defined in 47 C.F.R. §54.400 includes all 
income actually received by all members of the household. This in-
cludes salary before deductions for taxes, public assistance benefits, 
social security payments, pensions, unemployment compensation, vet-
eran's benefits, inheritances, alimony, child support payments, worker's 
compensation benefits, gifts, lottery winnings, and the like. The only 
exceptions are student financial aid, military housing and cost-of-liv-
ing allowances, irregular income from occasional small jobs such as 
baby-sitting or lawn mowing, and the like. 

(d) Customer Eligibility Requirements. A customer is eligible 
for Lifeline Service if they meet one of the criteria of paragraph (1), 
(2), or (3) of this subsection as determined by the Low-Income Dis-
count Administrator (LIDA). Nothing in this section shall prohibit a 
customer otherwise eligible to receive Lifeline Service from obtaining 
and using telecommunications equipment or services designed to aid 
such customer in utilizing qualifying telecommunications services. 

(1) The customer's household income is at or below 150% 
of the federal poverty guidelines as published by the United States De-
partment of Health and Human Services and updated annually; 
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(2) A customer who receives benefits from or has a child 
that resides in the customer's household who receives benefits from 
any of the following programs qualifies for Lifeline Services: Medic-
aid, Supplemental Nutrition Assistance Program (SNAP), Supplemen-
tal Security Income (SSI), Federal Public Housing Assistance, Low In-
come Home Energy Assistance Program (LIHEAP), or health benefits 
coverage under the State Child Health Plan (CHIP) under Chapter 62, 
Health and Safety Code, National School Lunch Program--Free Lunch 
Program, Temporary Assistance for Needy Families (TANF); or 

(3) A customer is an eligible resident of Tribal lands as de-
fined in subsection (c)(5) of this section. In addition to the programs 
listed in paragraph (2) of this subsection, residents of Tribal lands may 
qualify if they are in one of the programs listed in 47 C.F.R. §54.409(b). 

(e) Lifeline Service Program. Each Lifeline provider shall 
provide Lifeline Service as provided by this section. Lifeline Service 
is a non-transferable retail local exchange telephone service offering 
available to qualifying low-income customers. Lifeline Service shall 
be provided according to the following requirements: 

(1) Designated Lifeline services. Lifeline providers shall 
offer the services or functionalities enumerated in 47 C.F.R. §54.101 
(relating to Supported Services for Rural, Insular and High Cost Areas). 

(2) Toll limitation. Lifeline providers shall offer toll limi-
tation to all qualifying low-income customers at the time the customer 
subscribes to Lifeline Service. If the customer elects to receive toll 
limitation that service shall become part of the customer's Lifeline Ser-
vice and the customer's monthly bill will not be increased by otherwise 
applicable toll limitation charges. 

(3) Disconnection of service. 

(A) Disconnection. A certificated provider of local ex-
change service shall be prohibited from disconnecting basic network 
services listed in PURA §58.051 to a customer who receives Lifeline 
Service because of nonpayment by the customer of charges for other 
services billed by the provider, including interexchange telecommuni-
cations service. 

(B) A certificated provider of local exchange service 
may block a lifeline service customer's access to all interexchange 
telecommunications service except toll-free numbers when the cus-
tomer owes an outstanding amount for that service. The provider shall 
remove the block without additional cost to the customer on payment 
of outstanding amount. 

(C) Discontinuance of Lifeline Discounts for customers 
automatically enrolled. The eligibility period for automatically en-
rolled customers is the length of their enrollment in HHSC benefits plus 
a period of 60 days for renewal. Automatically enrolled customers will 
have an opportunity to renew their HHSC benefits or self-enroll with 
the LIDA upon the expiration of their automatic enrollment. 

(D) Discontinuance of Lifeline discounts for customers 
who have self-enrolled. Individuals not receiving benefits through 
HHSC programs, but who have met Lifeline income qualifications 
in subsection (d) of this section, are eligible to receive the Lifeline 
discount for seven months, which includes a period of 60 days during 
which the customer may renew their eligibility with the LIDA for an 
additional seven months. 

(4) Number Portability. Consistent with 47 C.F.R. §52.33, 
Lifeline providers may not charge Lifeline customers a monthly num-
ber-portability charge. 

(5) Service deposit prohibition. If the qualifying low-in-
come customer voluntarily elects toll limitation from the Lifeline 
provider, the Lifeline provider may not collect a service deposit 

pursuant to §26.24 of this title (relating to Credit Requirements and 
Deposits) in order to initiate Lifeline Service. 

(6) Ancillary services. A Lifeline provider shall provide 
customers who apply for or receive Lifeline Service access to avail-
able vertical services or custom calling features, including caller ID, 
call waiting, and call blocking, at the same price as other consumers. 
Lifeline discounts shall only apply to that portion of the bill that is for 
basic network services. 

(7) Bundled packages. A Lifeline provider shall provide 
customers who apply to receive Lifeline Service access to bundled 
packages at the same price as other consumers less the Lifeline dis-
count that shall only apply to that portion of the bundled package bill 
that is for basic network service. 

(f) Lifeline support and recovery of support amounts. 

(1) Lifeline discount amounts. All Lifeline providers shall 
provide the following Lifeline discounts to all eligible Lifeline cus-
tomers so long as the total of all the Lifeline discounts combined does 
not result in a rate of less than zero for a customer's basic local service. 
Should the total of all Lifeline discounts result in a rate of less than zero 
on a customer's bill, the Lifeline provider shall only provide a Lifeline 
discount amount up to the price a customer is charged for basic local 
service. 

(A) Federally approved reduction--Up to the federal 
monthly basic Lifeline support amount outlined in 47 C.F.R. 54.403. 

(B) Additional federal Lifeline reduction for an eligi-
ble customer who is a resident of Tribal lands, as defined in 47 C.F.R. 
§54.400, up to the federal monthly Lifeline amount outlined in 47 
C.F.R. §54.403. 

(C) State reduction--A state-approved reduction of up 
to a maximum of $3.50 in the monthly amount of intrastate charges. 

(D) Texas High Cost Universal Service Plan 
(THCUSP) Incumbent Local Exchange Carrier (ILEC) Area Dis-
count--

(i) All Lifeline providers operating in the service 
areas of Southwestern Bell Telephone Company d/b/a AT&T Texas, 
GTE Southwest Incorporated d/b/a Verizon Southwest, Central Tele-
phone Company d/b/a CenturyLink, United Telephone Company d/b/a 
CenturyLink, and Windstream Communications Southwest, or their 
successors, (collectively, THCUSP ILECs) shall provide a reduction 
(THCUSP ILEC Area Discount) up to 25% of any actual increase by a 
THCUSP ILEC to its residential basic network service rate that occurs 
in a THCUSP ILEC's Public Utility Regulatory Act (PURA) Chapter 
58 regulated exchanges. 

(ii) A THCUSP ILEC Area Discount shall be calcu-
lated by a THCUSP ILEC on the basis of the weighted average of the 
Rate Increase(s). The calculation of the weighted average of the Rate 
Increase(s) shall use a denominator that is the sum of all PURA Chap-
ter 58 regulated residential lines with Rate Increases, and shall use a 
numerator that is the sum of each product that results from multiplying 
the number of PURA Chapter 58 regulated residential lines affected 
by each discrete Rate Increase times the corresponding Rate Increase. 
The weighted average of the Rate Increase(s) calculation shall be in-
cluded in the tariff filing made to implement the THCUSP ILEC Area 
Discount. 

(iii) A THCUSP ILEC Area Discount shall be pro-
vided to all qualifying Lifeline customers who are located in the service 
area of the THCUSP ILEC that has implemented the corresponding 
Rate Increase. 
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(iv) A THCUSP ILEC shall file with the commission 
tariffs implementing a THCUSP ILEC Area Discount at the time it 
files for a rate increase. The effective date of a THCUSP ILEC Area 
Discount shall have the same effective date as the corresponding rate 
increase. 

(v) A competitive local exchange carrier (CLEC) 
Lifeline provider operating in the service area of a THCUSP ILEC 
shall file with the commission tariffs or price lists implementing the 
appropriate THCUSP ILEC Area Discount. 

(E) Small and Rural Incumbent Local Exchange Com-
pany Universal Service Plan (SRILEC USP) Area Discount--

(i) Beginning January 1, 2014, all Lifeline providers 
operating in the service areas of those incumbent local exchange car-
riers that participate in the SRILEC USP shall provide an increase in 
the Lifeline service discount up to 25% of any actual increase by a 
SRILEC USP ILEC to its residential basic network service rate that 
occurs in a SRILEC USP ILEC's regulated exchanges and is consistent 
with §26.404 of this title (relating to Small and Rural Incumbent Local 
Exchange Company (ILEC) Universal Service Plan). 

(ii) A SRILEC shall file with the commission tariffs 
implementing a SRILEC USP Area Discount at the time it files for a 
rate increase. The effective date of a SRILEC USP Area Discount shall 
have the same effective date as the corresponding rate increase 

(iii) A CLEC Lifeline provider operating in the ser-
vice area of a SRILEC shall file with the commission tariffs or price 
lists implementing the appropriate SRILEC USP Area Discount. 

(2) Lifeline support amounts. The following Lifeline 
providers shall receive support amounts for the Lifeline discounts 
outlined in paragraph (1) of this subsection. Note: A Lifeline provider 
shall not receive a support amount greater than the amount it provided 
to each qualifying Lifeline customer. 

(A) ETC--Pursuant to 47 C.F.R. §54.403, the federal 
Lifeline support an ETC shall receive is: 

(i) Federally approved support amount pursuant to 
47 C.F.R. §54.403. 

(ii) Additional federal Lifeline reduction for an eli-
gible resident of Tribal lands, as defined in 47 C.F.R. §54.400--up to 
the federal monthly Lifeline amount outlined in 47 C.F.R. §54.403. 

(B) ETP--

(i) State support of up to a maximum of $3.50. 

(ii) THCUSP ILEC Area support--Amount calcu-
lated pursuant to paragraph (1)(D) of this subsection. 

(iii) SRILEC USP support--Amount calculated pur-
suant to paragraph (1)(E) of this subsection. 

(iv) If an ETP has been designated as an ETC, then 
the certificated provider shall also receive support amounts prescribed 
by subparagraph (A) of this paragraph. 

(C) Resale ETP--A resale ETP shall receive Lifeline 
Service support up to or equal to the following state and federal 
amounts as long as the Lifeline Service was not purchased as a 
wholesale offering from the ILEC. Any Lifeline Service purchased 
as a wholesale offering from the ILEC includes the Lifeline Discount 
and is therefore not eligible to receive an additional discount. The 
TUSF, regardless of whether the Lifeline Service Discount is state or 
federally mandated, will provide the Lifeline Service support so long 
as the total of all the Lifeline discounts combined does not result in 
a rate of less than zero for a customer's basic local service. Should 

the total of all Lifeline discounts result in a rate of less than zero on 
a customer's bill, the Lifeline provider shall only provide a Lifeline 
discount amount up to the price a customer is charged for basic local 
service. 

(i) Federally approved support amount pursuant to 
47 C.F.R. §54.403. 

(ii) Additional federal Lifeline reduction for an eli-
gible resident of Tribal lands, as defined in 47 C.F.R. §54.400--up to 
the federal monthly Lifeline amount outlined in 47 C.F.R. §54.403; 

(iii) State support of up to a maximum of $3.50. 

(iv) THCUSP Area support--Amount calculated 
pursuant to paragraph (1)(D) of this subsection. 

(v) SRILEC USP support--Amount calculated pur-
suant to paragraph (1)(E) of this subsection. 

(D) Non-ETP/ETC--A Non-ETP/ETC is not eligible to 
receive any state or federal Lifeline support. 

(g) Obligations of the customer and the Lifeline provider. 

(1) Obligations of the customer. 

(A) Customers who meet the low-income requirement 
for qualification but do not receive benefits under the programs listed 
in subsection (d) of this section may provide the LIDA with self-en-
rollment for Lifeline benefits. 

(B) Customers receiving benefits under the programs 
listed in subsection (d) of this section and who have telephone service 
will be subject to the Lifeline automatic enrollment procedures as pro-
vided by the LIDA unless they provide the LIDA with a request to be 
excluded from Lifeline Service. 

(C) Customers receiving benefits under the programs 
listed in subsection (d) of this section and who do not have telephone 
service must initiate a request for service from a participating telecom-
munications carrier providing local service in their area. 

(D) The LIDA shall provide a self-enrollment form by 
direct mail at the customer's request. 

(E) Opportunity for contest. 

(i) A customer who believes that their self-enroll-
ment application has been erroneously denied may request in writing 
that LIDA review the application, and the customer may submit addi-
tional information as proof of eligibility. 

(ii) A customer who is dissatisfied with LIDA's ac-
tion following a request for review under clause (i) of this subparagraph 
may request in writing that an informal hearing be conducted by the 
commission staff. 

(iii) A customer dissatisfied with the determination 
after an informal hearing under clause (ii) of this subparagraph may 
file a formal complaint pursuant to §22.242(e) of this title (relating to 
Complaints). 

(2) Obligations of Lifeline providers. 

(A) A Lifeline provider shall only provide Lifeline Ser-
vice to all eligible customers identified by the LIDA within its service 
area in accordance with this section. 

(i) A Lifeline provider shall identify, on the initial 
database provided by the LIDA, those customers to whom it is provid-
ing telephone service and shall begin reduced billing for those qualify-
ing low-income customers. 
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(ii) The eligible customer shall not be charged for 
changes in telephone service arrangements that are made in order to 
qualify for Lifeline Service, or for service order charges associated with 
transferring the account into Lifeline Service. If the eligible customer 
changes the telephone service, the Lifeline provider shall begin reduced 
billing at the time the change of service becomes effective. 

(iii) Monthly, all ETCs, ETPs, RETPs, and certifi-
cated providers providing telephone service in Texas must provide a file 
of its residential customers in a format and date determined by LIDA, 
for Lifeline processing. 

(iv) Upon receipt of the monthly update provided by 
the LIDA, a Lifeline provider shall begin reduced billing for those qual-
ifying low-income customers subscribing to services within 30 days. 

(v) The LIDA shall maintain customers' self-enroll-
ment forms and provide a file of self-enrolling customers to all Lifeline 
providers. 

(B) Tariff Requirement. Each Lifeline provider shall 
file a tariff to implement Lifeline Service, or revise its existing tariff 
for compliance with this section and with applicable law, including 
subsection (f)(1)(C) of this section. 

(C) Reporting requirements. Lifeline providers provid-
ing Lifeline Service pursuant to this section shall report information as 
required by the commission or the TUSF administrator, including but 
not limited to the following information: 

(i) Initial reporting requirements. Lifeline providers 
shall provide the commission and the TUSF administrator with infor-
mation demonstrating that it meets the requirements of this section. 

(ii) Monthly reporting requirements. Lifeline 
providers shall report monthly to the TUSF administrator the total 
number of qualified low-income customers to whom Lifeline Service 
was provided for the month by the Lifeline providers. Resale ETPs 
shall not report any customers whose Lifeline Services were purchased 
from an ILEC as a wholesale Lifeline Service offering. The ILEC 
from whom these lines were purchased will include those customers 
in its total number of qualified low-income customers reported to the 
TUSF administrator. Non-ETP Lifeline providers are excluded from 
this reporting requirement since they have elected not to receive any 
type of Lifeline support. 

(iii) Quarterly reporting requirements. Non-ETP 
certificated Lifeline providers shall report to the commission its Life-
line activity as required. Certificated non-ETPs shall use the Report 
of Lifeline Service Provided by Non-ETP's form located on the PUC 
website to provide this information. 

(iv) Other reporting requirements. Lifeline 
providers shall report any other information required by the commis-
sion or the TUSF administrator, including any information necessary 
to assess contributions to and disbursements from the TUSF. 

(v) ETPs shall file the following information with 
the administrator of the Federal Lifeline Program: 

(I) information demonstrating that the ETP's 
Lifeline Service plan meets the criteria set forth in 47 C.F.R. Subpart E 
(relating to Universal Service Support for Low-Income Consumers); 

(II) the number of qualifying low-income cus-
tomers served by the ETP; 

(III) the amount of state assistance; and 

(IV) other information required by the adminis-
trator of the Federal Lifeline Program. 

(D) Notice Requirement. A Lifeline provider shall pro-
vide the following notices of Lifeline Service: 

(i) Notice of Lifeline Service in any directory it dis-
tributes to its customers advising customers of the availability of Life-
line Service. In any instance where the Lifeline provider provides bilin-
gual (English and Spanish) information in its directory, the Lifeline 
provider must also provide its notice regarding Lifeline Service in a 
bilingual format; 

(ii) An annual bill message-advising customers of 
the availability of Lifeline Service. In any instance where the Lifeline 
provider provides bilingual (English and Spanish) information in its 
annual bill messages, the Lifeline provider must also provide its notice 
regarding Lifeline Service in a bilingual format. All Lifeline providers 
are required to file a copy of the annual bill message in the designated 
project at the commission; 

(iii) Inform all customers both orally and in writing 
of the existence of the Lifeline Service program when they request or 
initiate service or change service locations or providers. In any instance 
where the Lifeline provider provides bilingual (English and Spanish) 
information in its directory, the Lifeline provider must also provide its 
notice regarding Lifeline Service in a bilingual format; and 

(iv) Shall publicize the availability of Lifeline Ser-
vice in a manner reasonably designed to reach those likely to qualify 
for the service. 

(E) Confidentiality agreements. Each Lifeline provider 
must execute a confidentiality agreement with the LIDA prior to re-
ceiving the LIDA's eligibility database. The agreement will specify 
that client information is released by the LIDA to the Lifeline provider 
for the sole purpose of providing Lifeline Service to eligible customers 
and that the information cannot be released by the Lifeline provider or 
be used by the Lifeline provider for any other purpose. 

§26.413. Link Up for Tribal Lands. 

(a) Scope and purpose. Through this section, the commission 
seeks to extend Link Up Service to all eligible residents of Tribal lands 
seeking telecommunications service from a telecommunications carrier 
that is receiving federal high-cost support on Tribal lands and define the 
responsibilities of participating telecommunications carriers and qual-
ified customers. 

(b) Applicability. This section applies to designated eligible 
telecommunications carriers (ETCs) as defined by §26.418 of this ti-
tle (relating to Designation of Common Carriers as Eligible Telecom-
munications Carriers to Receive Federal Universal Service Funds) and 
designated eligible telecommunications providers (ETPs) as defined by 
§26.417 of this title (relating to Designation as Eligible Telecommuni-
cations Providers to Receive Texas Universal Service Funds (TUSF)) 
that are receiving federal high-cost support on Tribal lands as defined 
in 47 C.F.R. §54.400, collectively referred to in this section as partici-
pating telecommunications carriers. 

(c) Definitions. 

(1) Income--As defined in §26.412(c)(6) of this title (relat-
ing to Lifeline Service Program). 

(2) Eligible resident of Tribal lands--A "qualifying low-in-
come customer," as defined by §26.412(c)(1) of this title, living on 
Tribal lands, as defined in 47 C.F.R. §54.400. 

(d) Link Up for Tribal Lands. This is a program certified by the 
Federal Communications Commission (FCC), pursuant to 47 C.F.R. 
§54.413, that provides an eligible resident of Tribal lands with the fol-
lowing assistance: 
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♦ ♦ ♦ (1) Services. 

(A) An eligible resident of Tribal lands shall receive 
a reduction in the participating telecommunications carrier's custom-
ary charge for commencing telecommunications service for a primary 
single line connection at the customer's principal place of residence. 
The reduction shall be 100 percent of the customary charge or $100, 
whichever is less. 

(B) An eligible resident of Tribal lands may receive a 
deferred schedule for payment of the charges assessed for commenc-
ing service, for which the eligible resident of Tribal lands does not pay 
interest. Interest shall be waived for connection charges of up to $200 
that are deferred for a period not to exceed one year. Charges assessed 
for commencing service include any charges that the carrier customar-
ily assesses to connect subscribers to the network. These charges do 
not include any permissible security deposit requirements. Deferred 
payment of these charges will not be subject to late fees or additional 
service fees. 

(2) Eligible resident of Tribal lands choice. A qualifying 
eligible resident of Tribal lands is eligible for both of the services set 
forth in paragraph (1)(A) and (B) of this subsection. 

(3) Limitation on receipt. A participating telecommunica-
tions carrier's Link Up for Tribal lands shall allow an eligible resident 
of Tribal lands to receive the benefit of Link Up for Tribal lands on 
subsequent occasions only for a principal place of residence with an 
address different from the residence address at which the Link Up for 
Tribal lands was provided previously. 

(e) Obligations of the customer. Qualified eligible residents 
of Tribal lands who want Link Up for Tribal lands and do not have 
telephone service must initiate a request for service from a participating 
telecommunications carrier providing local service in their area. 

(f) Obligations of the participating telecommunications car-
rier. Participating telecommunications carriers shall provide Link Up 
for Tribal lands to all eligible residents of Tribal lands in accordance 
with this section. 

(1) Tariff requirement. Each participating telecommunica-
tions carrier shall file a tariff to implement Link Up for Tribal lands, 
or revise its existing tariff for compliance with this section and with 
applicable law. 

(2) Notice of Link Up for Tribal Lands. A participating 
telecommunications carrier shall publicize the availability of Link Up 
for Tribal lands in a manner reasonably designed to reach those likely 
to qualify for the service. 

(3) Confidentiality agreements. The confidentiality agree-
ment executed by participating telecommunications carriers with 
HHSC for Lifeline Service also extends to Link Up Service. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 5, 

2013. 
TRD-201305096 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Effective date: November 25, 2013 
Proposal publication date: August 23, 2013 
For further information, please call: (512) 936-7293 

TITLE 19. EDUCATION 

PART 1. TEXAS HIGHER EDUCATION 
COORDINATING BOARD 

CHAPTER 1. AGENCY ADMINISTRATION 
SUBCHAPTER E. STUDENT COMPLAINT 
PROCEDURE 
19 TAC §1.110, §1.111 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §1.110 and §1.111, concerning 
Student Complaint Procedure. Section 1.111 is adopted with 
changes to the proposed text as published in the August 16, 
2013, issue of the Texas Register (38 TexReg 5172). Section 
1.110 is adopted without changes and will not be republished. 

The amendments are adopted to incorporate into existing rules 
changes and provisions due to the passage of House Bill 2000 
by the 83rd Texas Legislature, Regular Session. A provision 
was added to define a Title IV participating exempt school as ex-
empted by the Texas Workforce Commission. A provision was 
also added to implement Texas Education Code §132.002(k) 
which requires the Coordinating Board to take appropriate ac-
tion to address complaints received from a student or prospec-
tive student of a Title IV participating exempt school as defined 
in Texas Education Code §132.002(h) and regulated by the Co-
ordinating Board. 

There were no comments received regarding the amendments. 

The amendments are adopted under Texas Education Code, 
Chapter 132, §132.002(k), which provides the Coordinating 
Board with the authority to receive student complaints and take 
appropriate action with regard to the schools. 

§1.111. Scope and Purpose. 

(a) This subchapter shall govern all instances in which com-
plainants file written complaints with the Agency regarding institu-
tions. 

(b) This subchapter implements Texas Education Code, 
§61.031, concerning Public Interest Information and Complaints, and 
34 C.F.R. §600.9(a)(1) of the United States Department of Education's 
Program Integrity regulations, which requires each state to establish 
"a process to review and appropriately act on complaints concerning 
an institution of higher education including enforcing applicable 
State laws." This subchapter implements Texas Education Code, 
§132.002(k), which requires the Agency to take appropriate action, 
including by making appropriate referrals to an accrediting agency or 
to the Office of the Attorney General of Texas, to address any com-
plaints received by the Agency from a student or prospective student 
of a Title IV participating exempt school to which Texas Education 
Code, §132.002(h) exemption applies and is regulated by the Agency. 

(c) The purpose of this subchapter is: 

(1) to encourage the early resolution of student complaints 
through use of the institutions' grievance procedures or informal pro-
cesses in appropriate cases; and 

(2) to establish procedures for the administration of all stu-
dent complaints filed with the Agency. 
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♦ ♦ ♦ 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305059 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 24, 2013 
Proposal publication date: August 16, 2013 
For further information, please call: (512) 427-6114 

CHAPTER 4. RULES APPLYING TO 
ALL PUBLIC INSTITUTIONS OF HIGHER 
EDUCATION IN TEXAS 
SUBCHAPTER D. DUAL CREDIT 
PARTNERSHIPS BETWEEN SECONDARY 
SCHOOLS AND TEXAS PUBLIC COLLEGES 
19 TAC §4.82, §4.85 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §4.82 and §4.85, concerning 
Dual Credit Partnerships Between Secondary Schools and 
Texas Public Colleges. Section 4.85 is adopted with changes to 
the proposed text as published in the August 23, 2013, issue of 
the Texas Register (38 TexReg 5406). Section 4.82 is adopted 
without changes and will not be republished. 

The adopted amendment to §4.82 adds a reference to Texas Ed-
ucation Code §28.009, and deletes the reference to Texas Ed-
ucation Code §61.076(J), in defining where in statute the Board 
is given authority to regulate dual credit partnerships between 
public two-year associate degree-granting institutions and pub-
lic universities with secondary schools. 

The adopted amendment to §4.85 adds provisions that specify 
the STAAR end-of-course assessment dual credit enrollment el-
igibility requirements for eleventh grade dual credit and eleventh 
and twelfth grade workforce education dual credit students. 
Language has been added to define the criteria for demon-
strating outstanding academic performance as a condition of 
eligibility for students to enroll in dual credit courses prior to the 
eleventh or twelfth grade. Language was also added to specify 
the procedural requirements for enrollment in dual credit beyond 
the standard limit of two courses per term and the 15 semester 
credit hour limit on dual credit enrollment for students who have 
demonstrated outstanding academic performance. A provision 
has been added limiting the number of dual credit courses 
in which a student may enroll at a community college, if the 
community college does not have a service area that includes 
the student's high school, to three courses per academic year. 
Additionally, a provision was added that restricted the dual 
credit courses for which a college could claim state funding to 
core curriculum, career and technical education, and foreign 
language courses. 

The following comment was received regarding the amend-
ments. 

Comment: Amarillo College requested that language be added 
to §4.85(b)(2)(A) and (3) to allow a student to use the English II 
writing or English II reading end-of-course assessments to de-
termine eligibility for enrolling in academic and workforce dual 
credit courses. 

Staff response: Staff agrees and has replaced the word "and" 
with "or" in §4.85(b)(2)(A) and (3) when referring to the English 
II writing and English II reading end-of-course assessments. 

The amendments are adopted under Texas Education Code, 
Chapter 28, §28.009(b) and Chapter 130, §130.001(b)(3) - (4), 
which provides the Coordinating Board with the authority to 
adopt rules to administer the sections. 

§4.85. Dual Credit Requirements. 

(a) Eligible Courses. 

(1) Courses offered for dual credit by public two-year as-
sociate degree granting institutions must be identified as college-level 
academic courses in the current edition of the Lower Division Aca-
demic Course Guide Manual adopted by the Board or as college-level 
workforce education courses in the current edition of the Workforce 
Education Course Manual adopted by the Board. 

(2) Courses offered for dual credit by public universities 
must be in the approved undergraduate course inventory of the univer-
sity. 

(3) Public colleges may not offer remedial and develop-
mental courses for dual credit. 

(b) Student Eligibility. 

(1) A high school student is eligible to enroll in dual credit 
courses in the eleventh and/or twelfth grade if the student: 

(A) demonstrates college readiness by achieving the 
minimum passing standards under the provisions of the Texas Success 
Initiative as set forth in §4.57 of this title (relating to College Ready 
and Adult Basic Education (ABE) Standards) on relevant section(s) of 
an assessment instrument approved by the Board as set forth in §4.56 
of this title (relating to Assessment Instrument); or 

(B) demonstrates that he or she is exempt under the pro-
visions of the Texas Success Initiative as set forth §4.54 of this title 
(relating to Exemptions, Exceptions, and Waivers). 

(2) An eleventh grade high school student is also eligible 
          to enroll in dual credit courses under the following conditions:

(A) a student achieves a minimum designated Level 2 
final phase-in score on the Algebra II end-of-course assessment and/or 
the English II reading or English II writing end-of-course assessments, 
relevant to the courses to be attempted. An eligible high school student 
who has enrolled in dual credit courses in the eleventh grade under 
this provision shall not be required to demonstrate further evidence of 
eligibility to enroll in dual credit courses in the twelfth grade; or 

(B) the student achieves a combined score of 107 on the 
PSAT/NMSQT with a minimum of 50 on the critical reading and/or 
mathematics test relevant to the courses to be attempted. An eligible 
high school student who has enrolled in dual credit under this provision 
must demonstrate eligibility to enroll in dual credit courses in twelfth 
grade; or 

(C) the student achieves a composite score of 23 on the 
PLAN with a 19 or higher in mathematics and English. An eligible high 
school student who has enrolled in dual credit under this provision must 
demonstrate eligibility to enroll in dual credit courses in twelfth grade. 
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(3) A high school student is eligible to enroll in workforce 
education dual credit courses in the eleventh and/or twelfth grade if the 
student demonstrates that he or she has achieved the designated min-
imum final phase-in score on the Algebra I end-of-course assessment 
and/or the English II reading or English II writing end-of-course as-
sessments relevant to the courses to be attempted. 

(A) A student may enroll only in those workforce edu-
cation dual credit courses for which the student has demonstrated eli-
gibility. 

(B) A student who is exempt from taking TAKS or 
STAAR end-of-course assessments may be otherwise evaluated by an 
institution to determine eligibility for enrolling in workforce education 
dual credit courses. 

(4) Students who are enrolled in private or non-accredited 
secondary schools or who are home-schooled must satisfy paragraphs 
(1) - (3) of this subsection. 

(5) To be eligible for enrollment in a dual credit course of-
fered by a public college, students must meet all the college's regular 
prerequisite requirements designated for that course (e.g., minimum 
score on a specified placement test, minimum grade in a specified pre-
vious course, etc.). 

(6) To be eligible for enrollment in a dual credit course 
offered by a public college, students must have at least junior year 
high school standing. Exceptions to this requirement for students with 
demonstrated outstanding academic performance and capability (as ev-
idenced by achieving or exceeding the minimum TSI college readiness 
standards on PSAT/NMSQT, PLAN, SAT, ACT, or TSI Assessment) 
may be approved by the principal of the high school and the chief aca-
demic officer of the college. Students with less than junior year high 
school standing must demonstrate eligibility as outlined under para-
graph (1) of this subsection. 

(7) High school students shall not be enrolled in more than 
two dual credit courses per semester. Exceptions to this requirement 
for students with demonstrated outstanding academic performance and 
capability (as evidenced by grade-point average, ACT or SAT scores, 
or other assessment indicators) may be approved by the principal of the 
high school and the chief academic officer of the college to a maximum 
of 15 semester credit hours. 

(A) Institutions of higher education must have estab-
lished, written policies in place prior to approving a student to enroll 
in more than two dual credit courses per semester. 

(B) A student enrolling in more than two dual credit 
courses in a semester must pass all courses during that semester with a 
grade of C or better to continue to enroll in more than two dual credit 
courses in following semesters. 

(C) This provision does not apply to students enrolled 
in approved early college high school programs. 

(8) An institution may impose additional requirements for 
enrollment in courses for dual credit that do not conflict with this sec-
tion. 

(9) An institution is not required, under the provisions of 
this section, to offer dual credit courses for high school students. 

(c) Location of Class. Dual credit courses may be taught on the 
college campus or on the high school campus. For dual credit courses 
taught exclusively to high school students on the high school campus 
and for dual credit courses taught electronically, public colleges shall 
comply with applicable rules and procedures for offering courses at a 
distance in Subchapters P and Q of this chapter (relating to Approval of 

Distance Education Courses and Programs for Public Institutions and 
Approval of Off-Campus and Self-Supporting Courses and Programs 
for Public Institutions). In addition, dual credit courses taught elec-
tronically shall comply with the Board's adopted Principles of Good 
Practice for Courses Offered Electronically. 

(1) A student may not enroll in more than three courses per 
academic year at a community college if the community college does 
not have a service area that includes the student's high school, except to 
the extent approved by the Commissioner of Texas Education Agency. 

(2) This provision does not apply to students enrolled in 
approved early college high school programs. 

(d) Composition of Class. Dual credit courses may be com-
posed of dual credit students only or of dual and college credit stu-
dents. Exceptions for a mixed class, which would also include high 
school credit-only students, may be allowed only under one of the fol-
lowing conditions: 

(1) If the course involved is required for completion under 
the State Board of Education High School Program graduation require-
ments, and the high school involved is otherwise unable to offer such 
a course. 

(2) If the high school credit-only students are College 
Board Advanced Placement students. 

(3) If the course is a career and technology/college work-
force education course and the high school credit-only students are 
earning articulated college credit. 

(e) Faculty Selection, Supervision, and Evaluation. 

(1) The college shall select instructors of dual credit 
courses. These instructors must be regularly employed faculty 
members of the college or must meet the same standards (including 
minimal requirements of the Southern Association of Colleges and 
Schools) and approval procedures used by the college to select faculty 
responsible for teaching the same courses at the main campus of the 
college. 

(2) The college shall supervise and evaluate instructors of 
dual credit courses using the same or comparable procedures used for 
faculty at the main campus of the college. 

(f) Course Curriculum, Instruction, and Grading. The college 
shall ensure that a dual credit course and the corresponding course of-
fered at the main campus of the college are equivalent with respect 
to the curriculum, materials, instruction, and method/rigor of student 
evaluation. These standards must be upheld regardless of the student 
composition of the class. 

(g) Academic Policies and Student Support Services. 

(1) Regular academic policies applicable to courses taught 
at the college's main campus must also apply to dual credit courses. 
These policies could include the appeal process for disputed grades, 
drop policy, the communication of grading policy to students, when 
the syllabus must be distributed, etc. 

(2) Students in dual credit courses must be eligible to uti-
lize the same or comparable support services that are afforded college 
students on the main campus. The college is responsible for ensuring 
timely and efficient access to such services (e.g., academic advising 
and counseling), to learning materials (e.g., library resources), and to 
other benefits for which the student may be eligible. 

(h) Transcripting of Credit. For dual credit courses, high 
school as well as college credit should be transcripted immediately 
upon a student's completion of the performance required in the course. 
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♦ ♦ ♦ 

(i) Funding. 

(1) The state funding for dual credit courses will be avail-
able to both public school districts and colleges based on the current 
funding rules of the State Board of Education and the Board. 

(2) The college may only claim funding for students getting 
college credit in core curriculum, career and technical education, and 
foreign language dual credit courses. 

(3) This provision does not apply to students enrolled in 
approved early college high school programs. 

(4) All public colleges, universities, and health-related in-
stitutions may waive all or part of tuition and fees for a Texas high 
school student enrolled in a course for which the student may receive 
dual course credit. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305060 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 24, 2013 
Proposal publication date: August 23, 2013 
For further information, please call: (512) 427-6114 

SUBCHAPTER G. EARLY COLLEGE HIGH 
SCHOOLS 
19 TAC §4.153, §4.159 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §4.153 and §4.159, concerning 
Early College High Schools. Section 4.153 is adopted with 
changes to the proposed text as published in the August 16, 
2013, issue of the Texas Register (38 TexReg 5173). Section 
4.159 is adopted without changes and will not be republished. 

The amendments are adopted to simplify existing rules by 
removing the references to the various types of High School 
diploma programs. References to specific High School pro-
grams, "Recommended or Advanced" and "Distinguished Level 
of Achievement under the Foundation" were deleted. The 
reference to TAKS was also deleted from §4.159. 

The following comment was received concerning the amend-
ments. 

Comment: The University of North Texas requested that lan-
guage be added to §4.153 noting that students in an early col-
lege high school may graduate under the Recommended or Ad-
vanced High School Program until September 1, 2020. 

Response: Staff agrees with the comment and amended the lan-
guage to remove the various types of High School diploma pro-
grams in §4.153(5) and deleted §4.153(6). This revision allows 
a more generic term, which would include all High School diplo-
mas. 

The amendments are adopted under Texas Education Code, 
Chapter 29, Subchapter Z, §29.908, which states that the board 

may adopt rules as necessary to exercise its powers and duties 
under that section. 

§4.153. Definitions. 

The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth-
erwise. 

(1) Assessment--The criterion-referenced assessment 
instruments adopted by the Board to assess a student's readiness to 
enroll in college-level coursework or curricula. 

(2) Board--The Texas Higher Education Coordinating 
Board. 

(3) Colleges or Universities, or C/U--Texas public 
two-year colleges or public universities. 

(4) Commissioner--The Commissioner of Higher Educa-
tion. 

(5) Early College High School or ECHS--The institution 
or entity designated by the Texas Education Agency as an Early Col-
lege High School in accordance with §102.1091 of this title (relating 
to Early College High Schools), that provides the outreach, curricula, 
and student learning and support programs that enable the participat-
ing student to combine high school courses and college-level courses 
during grade levels 9 through 12 and to earn a high school diploma and 
earn up to 60 semester credit hours toward an associate or baccalau-
reate degree by the fifth anniversary of the student's first day of high 
school. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305061 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 24, 2013 
Proposal publication date: August 16, 2013 
For further information, please call: (512) 427-6114 

♦ ♦ ♦ 

SUBCHAPTER L. FINANCIAL LITERACY 
TRAINING 
19 TAC §4.211 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts an amendment to §4.211, concerning Topics for 
Financial Literacy Training, without changes to the proposed text 
as published in the August 16, 2013, issue of the Texas Register 
(38 TexReg 5173). 

The amendment is adopted to incorporate into existing rule other 
topics that should be included in the financial literacy course that 
is provided by the institution. 

There were no comments received regarding the amendment. 

The amendment is adopted under Texas Education Code, Chap-
ter 51, §51.305, which provides the Coordinating Board with the 

        authority to adopt rules to administer that section.
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The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305062 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 24, 2013 
Proposal publication date: August 16, 2013 
For further information, please call: (512) 427-6114 

19 TAC §4.213 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts the repeal of §4.213, concerning Certification, 
without changes to the proposal as published in the August 16, 
2013, issue of the Texas Register (38 TexReg 5174). 

The repeal is adopted to remove the certification that is required 
by institutions. 

There were no comments received regarding the repeal of this 
section. 

The repeal is adopted under Texas Education Code, Chapter 51, 
§51.305, which provides the Coordinating Board with the author-
ity to adopt rules to administer that section. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305063 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 24, 2013 
Proposal publication date: August 16, 2013 
For further information, please call: (512) 427-6114 

SUBCHAPTER P. APPROVAL OF DISTANCE 
EDUCATION COURSES AND PROGRAMS FOR 
PUBLIC INSTITUTIONS 
19 TAC §4.256 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts an amendment to §4.256, concerning Authority, 
without changes to the proposed text as published in the August 
16, 2013, issue of the Texas Register (38 TexReg 5174). 

The amendment is adopted to renumber the reference to the 
cited section of the Texas Education Code from §61.051(j) to 
§61.0512(g), per Senate Bill 215. 

There were no comments received concerning the amendment. 

The amendment is adopted under Texas Education Code, Chap-
ter 61, §61.0512(g), which provides the Coordinating Board with 
the authority to administer the programs. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305064 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 24, 2013 
Proposal publication date: August 16, 2013 
For further information, please call: (512) 427-6114 

SUBCHAPTER Q. APPROVAL OF 
OFF-CAMPUS AND SELF-SUPPORTING 
COURSES AND PROGRAMS FOR PUBLIC 
INSTITUTIONS 
19 TAC §4.271 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts an amendment to §4.271, concerning Authority, 
without changes to the proposed text as published in the August 
16, 2013, issue of the Texas Register (38 TexReg 5175). 

The amendment is adopted to renumber the reference to the 
cited section of the Texas Education Code from §61.051(j) to 
§61.0512(g), per Senate Bill 215. 

There were no comments received concerning the amendment. 

The amendment is adopted under Texas Education Code, Chap-
ter 61, §61.0512(g), which provides the Coordinating Board with 
the authority to administer the programs. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305065 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 24, 2013 
Proposal publication date: August 16, 2013 
For further information, please call: (512) 427-6114 

SUBCHAPTER R. REVIEW OF LOW-
PRODUCING DEGREE PROGRAMS 
19 TAC §§4.286, 4.287, 4.290 
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The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §§4.286, 4.287, and 4.290, con-
cerning Review of Low-Producing Degree Programs, without 
changes to the proposed text as published in the August 16, 
2013, issue of the Texas Register (38 TexReg 5175). 

The amendments are adopted to incorporate into existing rules 
a statutory change in the authority of the Board. The Board no 
longer has the authority to order the closure or consolidation of 
degree programs at institutions of higher education, but may in-
stead issue recommendations for closure or consolidation to the 
institution and its governing board. The amended rules reflect 
this change in authority. 

There were no comments received concerning the amendments. 

The amendments are adopted under Texas Education Code, 
Chapter 61, §61.0512 which provides the Coordinating Board 
with the authority to review existing degree programs at public 
institutions of higher education. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305066 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 24, 2013 
Proposal publication date: August 16, 2013 
For further information, please call: (512) 427-6114 

19 TAC §§4.291 - 4.293 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts the repeal of §§4.291 - 4.293, concerning Review 
of Low-Producing Degree Programs, without changes to the pro-
posal as published in the August 16, 2013, issue of the Texas 
Register (38 TexReg 5176). 

The repeal is adopted to incorporate into existing rules a statu-
tory change in the authority of the Board. The Board no longer 
has the authority to order the closure or consolidation of degree 
programs at institutions of higher education, but may instead is-
sue recommendations for closure or consolidation to the institu-
tion and its governing board. The repeal of these rules reflect 
this change in authority. 

There were no comments concerning the repeal of these sec-
tions. 

The repeal is adopted under Texas Education Code, Chapter 
61, §61.0512 which provides the Coordinating Board with the 
authority to review existing degree programs at public institutions 
of higher education. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 

2013. 

TRD-201305067 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 24, 2013 
Proposal publication date: August 16, 2013 
For further information, please call: (512) 427-6114 

CHAPTER 5. RULES APPLYING TO 
PUBLIC UNIVERSITIES, HEALTH-RELATED 
INSTITUTIONS, AND/OR SELECTED PUBLIC 
COLLEGES OF HIGHER EDUCATION IN 
TEXAS 
SUBCHAPTER A. GENERAL PROVISIONS 
19 TAC §5.5 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts an amendment to §5.5, concerning Uniform Ad-
mission Policy, without changes to the proposed text as pub-
lished in the August 30, 2013, issue of the Texas Register (38 
TexReg 5649). 

The amendment is adopted to provide for the automatic admis-
sion of qualified students who graduate in the top 10 percent of 
their high school class or who graduate in the top 25 percent of 
their high school class from a Texas public or accredited private 
high schools with the distinguished level of achievement under 
the foundation high school program or the equivalent thereof. 

There were no comments received concerning the amendment. 

The amendment is adopted under Texas Education Code, Chap-
ter 51, Subchapter U, §51.803, which requires the Coordinat-
ing Board by rule to develop and implement a program to in-
crease and enhance the efforts of general academic teaching 
institutions in conducting outreach to academically high-perform-
ing high school seniors. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305068 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 24, 2013 
Proposal publication date: August 30, 2013 
For further information, please call: (512) 427-6114 

SUBCHAPTER B. ROLE AND MISSION, 
TABLES OF PROGRAMS, COURSE 
INVENTORIES 
19 TAC §§5.21 - 5.25 
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The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §§5.21 - 5.25, concerning Role 
and Mission, Tables of Programs, and Course Inventories, with-
out changes to the proposed text as published in the August 23, 
2013, issue of the Texas Register (38 TexReg 5407). 

The amendments are adopted to incorporate into existing rules 
changes and provisions enacted by Senate Bill 215, 83rd Texas 
Legislature, Regular Session. Revisions were made to the def-
initions for Preliminary Authority, Mission Statement, Program 
Inventory, Role and Mission or Role and Scope, Table of Pro-
grams, and Texas Classification of Instructional Programs (CIP) 
coding. Terminology was amended to reflect the legislative re-
visions allowing institutions to submit changes to their mission 
statements and requiring institutions to notify the Board of their 
intent to plan for a new degree program rather than obtain Board 
approval. Rule revisions specify that when submitting notifica-
tion to the Board of intent to request the addition of a new pro-
gram, institutions must include information to describe the pro-
posed program by name and CIP code. Revisions to the rules 
eliminate the requirement to submit data regarding the grad-
uation rate of existing undergraduate degree programs when 
institutions notify the Board of their intent to request new pro-
grams. Rule revisions also require public universities to identify 
any course included in the common course numbering system 
approved by the Board that has been added to or removed from 
the institution's list of courses. 

There were no comments received concerning the amendments. 

The amendments are adopted under Texas Education Code, 
Chapter 61, §61.027 and §61.0512, which provides the Coor-
dinating Board with the authority to adopt rules to administer the 
sections. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305069 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 24, 2013 
Proposal publication date: August 23, 2013 
For further information, please call: (512) 427-6114 

SUBCHAPTER C. APPROVAL OF NEW 
ACADEMIC PROGRAMS AT PUBLIC 
UNIVERSITIES, HEALTH-RELATED 
INSTITUTIONS, AND REVIEW OF EXISTING 
DEGREE PROGRAMS 
19 TAC §§5.42, 5.44 - 5.46, 5.54, 5.55 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §§5.42, 5.44 - 5.46, 5.54, and 
5.55, concerning Approval of New Academic Programs at Pub-
lic Universities, Health-Related Institutions, and Review of Ex-
isting Degree Programs. Section 5.54 is adopted with changes 

to the proposed text as published in the August 30, 2013, issue 
of the Texas Register (38 TexReg 5650). Sections 5.42, 5.44 -
5.46, and 5.55 are adopted without changes and will not be re-
published. 

The amendments are adopted to incorporate into existing rules 
changes and provisions enacted by Senate Bill 215, 83rd Texas 
Legislature, Regular Session. 

Section 5.42 is amended to reflect changes in the statute that 
provide the Board with authority to approve new programs. 

Section 5.44 is amended to provide new procedures for requests 
for new certificate, bachelor's, master's, and doctoral programs 
which include: institutions must submit new program requests 
with all of the necessary information and documentation to 
demonstrate that the request meets all of the criteria required by 
§5.45, Coordinating Board staff review for completeness within 
five business days of receipt, and the right of the Coordinating 
Board staff to audit a degree program. 

Section 5.45 is amended to clarify that all new baccalaureate 
and master's program requests must include documentation that 
show that the proposed programs meet all the criteria in this sec-
tion. 

Section 5.46 is amended to require that institutions making re-
quests for new doctoral programs provide data regarding the 
enrollments, number of graduates, and capacity to accept ad-
ditional students of other similar doctoral programs in Texas with 
new program requests. Undergraduate success measures are 
deleted as an essential criterion of approval of new doctoral de-
gree programs. 

Section 5.54 is amended to expand rules for doctoral program 
closure with notification requirements. 

Section 5.55 is amended to specify additional proposed changes 
to approved programs that must be approved by the Board. 

The following comments were received concerning the amend-
ments. 

Comment: Texas Tech University sent a comment to clarify the 
name of Southern Association of Colleges and School Commis-
sion on Colleges in §5.54(c)(1). 

Staff response: Staff agreed and made the necessary change to 
§5.54(c)(1). 

Comment: The University of Texas System sent a comment in-
dicating that it found the changes to §5.44 reasonable and an-
ticipated no problems in complying with them. 

Staff response: Staff appreciated the feedback. 

Comment: The University of Texas System sent a comment re-
garding §5.45 indicating that they support the changes proposed 
by staff. However, the System also points out that existing provi-
sions of these rules require that formula funding from enrollments 
in a new program cover the major costs of the program. The sys-
tem says these provisions are not consistent with the manner in 
which degree programs are funded by institutions. The system 
suggests that the Board bring this topic to an appropriate advi-
sory committee for discussion and possible modification. 

Staff response: Staff plans to bring the issue to an appropriate 
advisory committee. 

Comment: The University of Texas System sent a comment re-
garding §5.46(3) - (4), saying that the requirement in these rules 
for institutions to provide data on the capacity of other existing 
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programs in the state to accept additional students is already part 
of the application process, and the System has no concerns. 

Staff response: Staff appreciated the feedback. 

Comment: The University of Texas System sent a comment in-
dicating that it supported the changes recommended for §5.54. 

Staff response: Staff appreciated the feedback. 

The amendments are adopted under Texas Education Code, 
§§61.0512, 61.055, and 130.0012, which provide the Coordinat-
ing Board with the authority to adopt rules to administer the sec-
tions. 

§5.54. Noncompliance with Conditions of Approval for New Doc-
toral Degree Programs. 

(a) A new doctoral degree program that fails to satisfy all con-
ditions of approval by the end of the first five years following program 
implementation shall be notified in writing of said failure by the Board 
staff. Within sixty (60) days of receipt of notification, the program 
shall: 

(1) provide to the Board staff a written report containing 
the institution's findings as to why all conditions of approval were not 
met; 

(2) submit a written plan describing how the program will 
fulfill all unsatisfied conditions of approval within one year; and 

(3) at the end of the one-year period provide a report to 
the Board staff on whether or not all unsatisfied conditions of approval 
have been fulfilled. 

(b) A new doctoral degree program that fails to satisfy all re-
maining conditions of approval during the one-year period referenced 
in subsection (a)(2) of this section shall be required to show cause why 
the program should not be closed. 

(c) Program Closure. If it is determined that a new doctoral 
degree program is in jeopardy of noncompliance with the conditions 
of its approval, Coordinating Board staff may notify the institution in 
writing with a recommendation. If the institution where the program is 
located wishes to close the program, the institution shall: 

(1) give appropriate notification to the Southern Associa-
tion of Colleges and Schools Commission on Colleges; 

(2) cease to admit new students to the program and provide 
Board staff with the names, dates of admission, and projected gradua-
tion dates of all students currently enrolled in the program; 

(3) teach-out students currently enrolled in the program 
over a period of time not to exceed one and one-half times the normal 
program length. The Commissioner may extend the duration of the 
teach-out period if the institution presents compelling evidence that an 
extension is appropriate and necessary; 

(4) ensure that all courses necessary to complete the pro-
gram are offered on a timely basis; 

(5) close the program when the last student enrolled in the 
program has graduated or the teach-out period has lapsed; and 

(6) notify the Coordinating Board when the program is fi-
nally closed. 

(d) If the institution chooses not to follow the recommenda-
tion, Coordinating Board staff may send the recommendation to the 
governing board of the institution. If the governing board does not ac-
cept the recommendation to eliminate the program, then the university 
system or, where a system does not exist, the institution must identify 
the programs recommended for closure by the Coordinating Board on 

the next legislative appropriations request submitted by the system or 
institution. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305070 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 24, 2013 
Proposal publication date: August 30, 2013 
For further information, please call: (512) 427-6114 

19 TAC §5.49 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts the repeal of §5.49, concerning Certification of 
Adequacy of Financing for New Academic Programs, without 
changes to the proposal as published in the August 30, 2013, 
issue of the Texas Register (38 TexReg 5652). 

The repeal is adopted because Senate Bill 215 of the 83rd Texas 
Legislature amended Texas Education Code §61.055(a), which 
formerly required the Board to receive certification of adequate 
financing before approving any new department, school, or de-
gree program. 

There were no comments received concerning the repeal of this 
section 

The repeal is adopted under Texas Education Code, §§61.0512, 
61.055, and 130.0012, which provide the Coordinating Board 
with the authority to adopt rules to administer the sections. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305071 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 24, 2013 
Proposal publication date: August 30, 2013 
For further information, please call: (512) 427-6114 

19 TAC §5.56 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts new §5.56, concerning Approval of Baccalaure-
ate Degree Programs for Selected Community Colleges, with-
out changes to the proposed text as published in the August 30, 
2013, issue of the Texas Register (38 TexReg 5653). 

The new section is adopted to incorporate into existing rule 
changes and provisions enacted by Senate Bill 215, 83rd Texas 
Legislature, Regular Session. The new section provides rules 
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for the approval of baccalaureate degree requests from selected 
public community colleges. 

There were no comments received concerning the new section 

The new section is adopted under Texas Education Code, 
§§61.0512, 61.055, and 130.0012, which provide the Coordi-
nating Board with the authority to adopt rules to administer the 
sections. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305072 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 24, 2013 
Proposal publication date: August 30, 2013 
For further information, please call: (512) 427-6114 

CHAPTER 6. HEALTH EDUCATION, 
TRAINING, AND RESEARCH FUNDS 
SUBCHAPTER F. PLANNING GRANTS FOR 
GRADUATE MEDICAL EDUCATION 
19 TAC §§6.105 - 6.110 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts new §§6.105 - 6.110, concerning Planning Grants 
for Graduate Medical Education. Sections 6.107 - 6.110 are 
adopted with changes to the proposed text as published in the 
August 16, 2013, issue of the Texas Register (38 TexReg 5176). 
Section 6.105 and §6.106 are adopted without changes and will 
not be republished. 

The new sections are adopted to incorporate provisions enacted 
by the 83rd Texas Legislature, Regular Session (House Bill 1025 
and House Bill 2550). The new sections will support the increase 
of first-year residency positions in the state. The intent of the 
new sections is to specify the Board's criteria and process for 
awarding Planning Grants to eligible entities planning to create 
additional first-year residency positions in the state. 

The following comments were received concerning the new sec-
tions. 

A joint letter of comment was received from Baylor College of 
Medicine, Texas A&M University Health Science Center, Texas 
Tech University Health Sciences Center, The University of Texas 
System, and University of North Texas Health Sciences Center. 

Comment: In §§6.107(3), 6.122(3), and 6.137(3) delete "[T]hese 
positions are also referred to as entry level positions." "Entry 
level positions" is not used subsequently in the rules and is not 
necessary to define. 

Staff response: Staff concurs with this comment and have re-
vised §§6.107(3), 6.122(3), and 6.137(3) in the adopted rules. 

Comment: Delete the definition for "First Year Residency Pro-
gram" in §§6.107(4), 6.122(4), and 6.137(4). Defining "first year 

residency program" is problematic because such a thing does 
not exist. There are "residency programs" and "first year res-
idency positions." Creating a new definition for first year resi-
dency programs is not consistent with National Resident Match-
ing Program definitions and could create confusion going for-
ward. We understand the intent of the legislation to prioritize 
first year residency positions, which is defined in §§6.107(3), 
6.122(3), and 6.137(3), and we believe that definition to be suf-
ficient. 

In the alternative, if the Board does not agree with this comment, 
we suggest deletion of the word "immediately" in these para-
graphs. Some medical school graduates do not immediately en-
ter into a residency program upon graduation. They may choose 
to participate in research or take time off. Use of the word "im-
mediately" would eliminate positions filled by those graduates 
from consideration in this program, which we do not believe is 
the intent of the legislation. Additionally, if the Board does not 
agree to delete the definition of "First-Year Residency Program," 
we recommend striking the words "completion of medical school" 
and substituting "completion of a nationally accredited doctor of 
medicine degree (M.D.) or doctor of osteopathic medicine (D.O.) 
degree." 

Staff response: Staff agrees that defining "first-year residency 
positions" sufficiently clarifies the focus of these graduate med-
ical education expansion programs. The definition for "First-
Year Residency Program" has been deleted from §§6.107(4), 
6.122(4), and 6.137(4). 

Comment: Add "or §61.003(5)" to the definition of medical 
school in §§6.107(8), 6.122(7), and 6.137(7). The current 
section of the Texas Education Code listed in the proposed 
rules does not take into account any future Texas medical 
schools that may produce graduates. Adding this additional 
section of the Texas Education Code will ensure that no future 
medical schools are excluded for purposes of graduate medical 
education programs. 

Staff response: Staff concur that it is important to avoid exclu-
sion of any medical school that may exist in the future and have 
revised §§6.107(8), 6.122(7), and 6.137(7), accordingly. 

Comment: In §§6.109(b); 6.110(b) and (c); 6.124(b) and (c); 
6.125(b) and (c); 6.139(b) and (c), and 6.140(b) and (c), replace 
"Board staff" with "the Board." Because the funding for these 
grants is appropriated to the Board, we believe it is more appro-
priate for the language to refer directly to the Board for purposes 
of reviewing applications, issuing Notices of Grant Awards, and 
receiving reports from grantees. The new Texas Education 
Code, Chapter 58A, consistently refers to the Board as defined 
in the new chapter. Because the Board has the authority to 
delegate certain duties and functions to staff, this change would 
not require Board action in every instance. 

Staff Response: Staff concur with this comment and have re-
vised §§6.109(b); 6.110(b) and (c); 6.124(b) and (c); 6.125(b) 
and (c); 6.139(b) and (c), and 6.140(b) and (c), to replace "Board 
staff" with "the Board." 

The following comments apply to only to Chapter 6, Subchapter 
F. 

Comment: Use a broader definition to define "hospitals" in 
§6.107(7). The language suggested below is from the Primary 
Health Care Chapter of the Texas Health and Safety Code and 
takes into consideration the partnerships hospitals may have 
with Federally Qualified Health Centers (FQHCs) or clinics that 
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they may own or operate. In addition, as medicine changes 
to meet the needs of the state, it is increasingly important that 
physicians receive training in settings other than a traditional 
hospital. Broadening this definition will ensure that hospi-
tal-based clinics, an important component of health care in 
Texas, are not excluded from receiving planning grant funding 
for graduate medical education. 

Hospital--A Texas health care facility, including a hospital, am-
bulatory surgical center, public health clinic, birthing center, out-
patient clinic, or community health center. This includes a hos-
pital owned, maintained, or operated by the state, but does not 
include a facility that is owned, maintained, or operated by the 
federal government or an agency of the federal government. 

Staff Response: Staff concur with the use of a broader definition 
of "hospital" to avoid inadvertent exclusion of potentially qualified 
applicants. Section 6.107(7) has been revised accordingly. 

Comment: Delete §6.107(10). "Sponsoring Institution" is not 
used in this subchapter, and adds confusion about the entity that 
will be financially and/or academically responsible for purposes 
of the planning grant program. 

Staff Response: Staff concur with this comment and have 
deleted §6.107(10). 

Comment: Revise §6.108(a) as follows: 

A hospital located in the state is eligible to apply for support under 
the Planning Grant Program if the hospital is eligible for Medicare 
funding of graduate medical education and does not operate a 
graduate medical education (GME) program. 

This change addresses two issues. First, it replaces "entities" 
with "hospital" because "entities" is not defined in this subchap-
ter. Using "hospital" will tie the eligibility to a term that is clearly 
defined for eligibility purposes. Second, it removes the language 
related to the Medicare resident cap, and replaces it with lan-
guage that more closely tracks the statutory language. 

Staff Response: Staff concurs with the general intent of the sug-
gested changes and revised §6.108(a). 

Comment: In §6.108(b), substitute "GME residency program 
that has first-year residency positions" for "GME first-year res-
idency program." This change is consistent with our suggestion 
in the previous comment related to all subchapters that first-year 
residency program" should be deleted because it is not a correct 
characterization of residency programs and could be too limiting. 

Staff response: As the term "First-Year Residency Program" has 
been eliminated from §6.107 the term should be removed from 
§6.108(b). The adopted rules have been amended accordingly. 

Comment: In §6.109(a), replace "applicants" with "hospitals." 
Applicant is another term that has not been defined in this Sub-
chapter. For consistency purposes, we suggest using "hospitals" 
throughout this subchapter as the name of the entity that will be 
applying for and receiving funding under this program since "hos-
pital" is defined in §6.107(7). 

Staff response: As the Coordinating Board has added a defini-
tion of applicant to §6.107, the term "applicant" is appropriate in 
§6.109 (a). Applicant is a common term in THECB Requests for 
Applications, and is defined therein. 

The new sections are adopted under Texas Education Code, 
Chapter 58A, Subchapter B, which provides the Coordinating 
Board with the authority to administer the programs. 

§6.107. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth-
erwise: 

(1) Board--The Texas Higher Education Coordinating 
Board. 

(2) Commissioner--The Commissioner of Higher Educa-
tion. 

(3) First-Year Residency Position--A position filled by a 
physician that is entering into residency training for the first time. 

(4) Graduate-Year Level--A resident's current year of ac-
credited graduate medical education. Graduate-Year Level is also re-
ferred to as "postgraduate year" or "PGY." 

(5) Graduate Medical Education Program--A nation-
ally-accredited post-doctor of medicine (M.D.) or doctor of osteopathic 
medicine (D.O.) program that prepares physicians for the independent 
practice of medicine in a specific specialty area, also referred to as 
residency training. 

(6) Hospital--A Texas health care facility, including a hos-
pital, ambulatory surgical center, public health clinic, birthing center, 
outpatient clinic, or community health center. This includes a hospital 
owned, maintained, or operated by the state, but does not include a fa-
cility that is owned, maintained, or operated by the federal government 
or an agency of the federal government. 

(7) Medical School--A public or independent medical in-
stitution that awards the doctor of medicine (M.D.) or doctor of osteo-
pathic medicine (D.O.) degree, as defined in Texas Education Code, 
§61.003(5) or §61.501(1). 

(8) Request for Applications--The full text of the admin-
istrative regulations, budget guidelines, reporting requirements, and 
other standards of accountability for this program. 

(9) Applicant--An entity eligible to apply for a Graduate 
Medical Education Planning Grant. 

§6.108. Eligibility. 
(a) The following entities located in the state are eligible to 

apply for support under the Planning Grant Program: 

(1) a hospital that is eligible for Medicare funding of grad-
uate medical education (GME) and does not operate a GME program; 
or 

(2) an entity that is currently partnered with, or will partner 
with, a hospital that does not operate a GME program and is eligible 
for Medicare funding of GME. 

(b) A grant under this subchapter must be used for the purpose 
of planning a GME program that includes first-year residency positions. 

§6.109. Selection for Funding. 
(a) Applicants shall be selected for funding on a competitive 

basis. Application requirements and selection criteria shall be provided 
in the Request for Applications (RFA). 

(b) The selection process includes an application review and 
staff recommendation for funding. The Board shall review applications 
to determine if they adhere to the grant program requirements and the 
funding priorities contained in the RFA. An application must meet the 
requirements of the RFA and be submitted with proper authorization 
before or on the day specified by the Board to qualify for further con-
sideration. 
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§6.110. General Information. 
(a) Cancellation or Suspension of Grants. The Board has the 

right to reject all applications and cancel a grant solicitation at any 
point. 

(b) Notice of Grant Award (NOGA). Before release of funds, 
the successful applicants must sign a NOGA issued by the Board. 

(c) Reporting. Grantees must file reports with the Board as 
required by the Request for Applications. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305073 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 24, 2013 
Proposal publication date: August 16, 2013 
For further information, please call: (512) 427-6114 

SUBCHAPTER G. UNFILLED POSITION 
GRANTS FOR GRADUATE MEDICAL 
EDUCATION 
19 TAC §§6.120 - 6.125 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts new §§6.120 - 6.125, concerning Unfilled Position 
Grants for Graduate Medical Education. Sections 6.122 - 6.125 
are adopted with changes to the proposed text as published in 
the August 16, 2013, issue of the Texas Register (38 TexReg 
5178). Section 6.120 and §6.121 are adopted without changes 
and will not be republished. 

The new sections are adopted to incorporate provisions en-
acted by the 83rd Texas Legislature, Regular Session (House 
Bill 1025 and House Bill 2550), which support the increase of 
first-year residency positions in the state. The new sections 
specify the Board's criteria and process for awarding Unfilled 
Position Grants to eligible existing graduate medical education 
programs and their sponsoring institutions seeking to fill accred-
itor-approved but unfilled first-year residency positions in the 
state. 

The following comments were received concerning the new sec-
tions. 

A joint letter of comment was received from Baylor College of 
Medicine, Texas A&M University Health Science Center, Texas 
Tech University Health Sciences Center, The University of Texas 
System, and University of North Texas Health Sciences Center. 
The Coordinating Board has revised the adopted rules based 
on these comments. Comments and staff responses are given 
below. 

Comment: In §§6.107(3), 6.122(3), and 6.137(3) delete "[T]hese 
positions are also referred to as entry level positions." "Entry 
level positions" is not used subsequently in the rules and is not 
necessary to define. 

Staff response: Staff concurs with this comment and have re-
vised §§6.107(3), 6.122(3), and 6.137(3) in the adopted rules. 

Comment: Delete the definition for "First Year Residency Pro-
gram" in §§6.107(4), 6.122(4), and 6.137(4). Defining "first year 
residency program" is problematic because such a thing does 
not exist. There are "residency programs" and "first year res-
idency positions." Creating a new definition for first year resi-
dency programs is not consistent with National Resident Match-
ing Program definitions and could create confusion going for-
ward. We understand the intent of the legislation to prioritize 
first year residency positions, which is defined in §§6.107(3), 
6.122(3), and 6.137(3), and we believe that definition to be suf-
ficient. 

In the alternative, if the Board does not agree with this comment, 
we suggest deletion of the word "immediately" in these para-
graphs. Some medical school graduates do not immediately en-
ter into a residency program upon graduation. They may choose 
to participate in research or take time off. Use of the word "im-
mediately" would eliminate positions filled by those graduates 
from consideration in this program, which we do not believe is 
the intent of the legislation. Additionally, if the Board does not 
agree to delete the definition of "First-Year Residency Program," 
we recommend striking the words "completion of medical school" 
and substituting "completion of a nationally accredited doctor of 
medicine degree (M.D.) or doctor of osteopathic medicine (D.O.) 
degree." 

Staff response: Staff agrees that defining "first-year residency 
positions" sufficiently clarifies the focus of these graduate med-
ical education expansion programs. The definition for "First-
Year Residency Program" has been deleted from §§6.107(4), 
6.122(4), and 6.137(4). 

Comment: Add "or §61.003(5)" to the definition of medical 
school in §§6.107(8), 6.122(7), and 6.137(7). The current 
section of the Texas Education Code listed in the proposed 
rules does not take into account any future Texas medical 
schools that may produce graduates. Adding this additional 
section of the Texas Education Code will ensure that no future 
medical schools are excluded for purposes of graduate medical 
education programs. 

Staff response: Staff concurs that it is important to avoid exclu-
sion of any medical school that may exist in the future and have 
revised §§6.107(8), 6.122(7), and 6.137(7), accordingly. 

Comment: In §§6.109(b); 6.110(b) and (c); 6.124(b) and (c); 
6.125(b) and (c); 6.139(b) and (c), and 6.140(b) and (c), replace 
"Board staff" with "the Board." Because the funding for these 
grants is appropriated to the Board, we believe it is more appro-
priate for the language to refer directly to the Board for purposes 
of reviewing applications, issuing Notices of Grant Awards, and 
receiving reports from grantees. The new Texas Education 
Code, Chapter 58A, consistently refers to the Board as defined 
in the new chapter. Because the Board has the authority to 
delegate certain duties and functions to staff, this change would 
not require Board action in every instance. 

Staff Response: Staff concur with this comment and have re-
vised §§6.109(b); 6.110(b) and (c); 6.124(b) and (c); 6.125(b) 
and (c); 6.139(b) and (c), and 6.140(b) and (c), to replace "Board 
staff" with "the Board." 

Comment: In §6.122(10), replace "of the preceding state fiscal 
year" with "2013." We are concerned that the current proposed 
language will cause confusion about when a position becomes 
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"unfilled." We believe legislative intent allows a position to be 
funded for two and hopefully three consecutive years. The lan-
guage as proposed would not allow a position to be filled two 
years in a row because technically, it would have been filled on 
July 1 "of the preceding fiscal year." This change would reflect 
legislative intent by identifying residency positions that are ac-
credited but unfilled as of today, and make them a top priority 
for funding. We recognize that if these positions are filled, this 
section of the Code may need a future statutory change, but for 
purposes of the 2014-2015 biennium, we believe this change 
best reflects the intent of the Legislature. 

Staff response: Staff concur with this comment and have revised 
§6.122(10). 

Comment: Revise §6.123(a) as follows: 

(a) A sponsoring institution with an existing graduate medical 
education (GME) program is eligible to participate in the pro-
gram and may apply for support if the GME program has unfilled 
first-year residency positions that are approved by the program's 
accrediting body. 

This change reflects our recommendation that the definition of 
"first year residency program" should be deleted, and also clar-
ifies that the sponsoring institution is the entity that will be ap-
plying for the grant funding, since it will also assume financial 
and/or academic responsibility for the GME program. Under this 
recommended change, the sponsoring institution would then be 
bound by the language in §6.123(b), which allows grant funding 
to only support costs related to the direct resident costs of the 
GME program. 

Staff response: In discussions subsequent to the medical 
schools' submission of comments, the Coordinating Board 
and the medical schools agreed on the following language for 
§6.123(a): 

(a) An existing graduate medical education (GME) program and 
its sponsoring institution are eligible to participate in the pro-
gram and may apply for support, if the GME program has unfilled 
first-year residency positions that are approved by the program's 
accrediting body. 

Comment: Replace "applicant" with "sponsoring institution" in 
§6.124(a) and (c) and §6.125(b). Applicant is not defined in 
this subchapter. Substituting "sponsoring institution" will provide 
clarity about who will be assuming responsibility for the program, 
who will receive funding from the Board, and who must sign No-
tices of Grant Awards. 

Staff response: As the Coordinating Board has revised §6.123 
to clarify that a sponsoring institution is eligible to apply, the term 
"applicant" is appropriate in §6.124(a) and (c) and §6.125(b). Ap-
plicant is a common term in Coordinating Board Requests for 
Applications, and is defined therein. 

The new rules are adopted under Texas Education Code, Chap-
ter 58A, Subchapter B, which provides the Coordinating Board 
with the authority to administer the programs. 

§6.122. Definitions. 

The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth-
erwise: 

(1) Board--The Texas Higher Education Coordinating 
Board. 

(2) Commissioner--The Commissioner of Higher Educa-
tion. 

(3) First-Year Residency Position--A position filled by a 
physician that is entering into residency training for the first time. 

(4) Graduate Medical Education Program--A nation-
ally-accredited post-doctor of medicine (M.D.) or doctor of osteopathic 
medicine (D.O.) program that prepares physicians for the independent 
practice of medicine in a specific specialty area, also referred to as 
residency training. 

(5) Graduate-Year Level--A resident's current year of ac-
credited graduate medical education. Graduate-Year Level is also re-
ferred to as "postgraduate year" or "PGY." 

(6) Medical School--A public or independent medical in-
stitution that awards the doctor of medicine (M.D.) or doctor of osteo-
pathic medicine (D.O.) degree, as defined in Texas Education Code, 
§61.003(5) or §61.501(1). 

(7) Request for Applications--The full text of the admin-
istrative regulations, budget guidelines, reporting requirements, and 
other standards of accountability for this program. 

(8) Sponsoring Institution--The organization or entity that 
assumes the ultimate financial and/or academic responsibility for a 
program of graduate medical education, e.g., a university, a medical 
school, a hospital, a school of public health, a health department, 
a public health agency, an organized health care delivery system, a 
medical examiner's office, a consortium, an educational foundation. 

(9) Unfilled Position--A first-year residency position that is 
approved by the accreditor for the graduate medical education program 
and that was not filled as of July 1, 2013. 

§6.123. Eligibility. 
(a) An existing graduate medical education (GME) program 

and its sponsoring institution are eligible to participate in the program 
and may apply for support, if the GME program has unfilled first-
year residency positions that are approved by the program's accrediting 
body. 

(b) A grant under this subchapter may only support costs re-
lated to the direct resident costs of the GME program. 

§6.124. Selection for Funding. 
(a) Applicant shall be selected for funding based on require-

ments and selection criteria provided in the Request for Applications 
(RFA). 

(b) The selection process includes an application review and 
staff recommendation for funding. The Board shall review applications 
to determine if they adhere to the grant program requirements and the 
funding priorities contained in the RFA. An application must meet the 
requirements of the RFA and be submitted with proper authorization 
before or on the day specified by the RFA to qualify for further consid-
eration. 

(c) The Board shall distribute funding only after awarded ap-
plicants verify that funded residency positions have been filled. 

§6.125. General Information. 
(a) Cancellation or Suspension of Grants. The Board has the 

right to reject all applications and cancel a grant solicitation at any 
point. 

(b) Notice of Grant Award (NOGA). Before release of funds, 
the successful applicants must sign a NOGA issued by the Board. 

(c) Reporting. Grantees must file reports with the Board as 
required by the Request for Applications. 
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The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305074 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 24, 2013 
Proposal publication date: August 16, 2013 
For further information, please call: (512) 427-6114 

SUBCHAPTER H. GRANTS FOR NEW AND 
EXPANDED PROGRAMS FOR GRADUATE 
MEDICAL EDUCATION 
19 TAC §§6.135 - 6.140 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts new §§6.135 - 6.140, concerning Grants for New 
and Expanded Programs for Graduate Medical Education. Sec-
tions 6.137 - 6.140 are adopted with changes to the proposed 
text as published in the August 16, 2013, issue of the Texas Reg-
ister (38 TexReg 5179). Section 6.135 and §6.136 are adopted 
without changes and will not be republished. 

The new sections are adopted to incorporate provisions enacted 
by the 83rd Texas Legislature, Regular Session (House Bill 1025 
and House Bill 2550), which support the increase of first-year 
residency positions in the state. The intent of the new sections 
is to specify the Board's criteria and process for awarding Grants 
for New and Expanded Programs to eligible: (1) sponsoring insti-
tutions with an existing graduate medical education (GME) pro-
gram that intend to increase the number of accreditor-approved 
first-year residency positions; and (2) sponsoring institutions that 
intend to establish a new GME program with first-year residency 
positions. 

The following comments were received concerning the new sec-
tions. 

A joint letter of comment was received from Baylor College of 
Medicine, Texas A&M University Health Science Center, Texas 
Tech University Health Sciences Center, The University of Texas 
System, and University of North Texas Health Sciences Center. 
The Coordinating Board has revised the adopted rules based 
on some, but not all, of these comments. Comments and staff 
responses are given below. 

Comment: In §§6.107(3), 6.122(3), and 6.137(3) delete "[T]hese 
positions are also referred to as entry level positions." "Entry 
level positions" is not used subsequently in the rules and is not 
necessary to define. 

Staff response: Staff concurs with this comment and have re-
vised §§6.107(3), 6.122(3), and 6.137(3) in the adopted rules. 

Comment: Delete the definition for "First Year Residency Pro-
gram" in §§6.107(4), 6.122(4), and 6.137(4). Defining "first year 
residency program" is problematic because such a thing does 
not exist. There are "residency programs" and "first year res-
idency positions." Creating a new definition for first year resi-

dency programs is not consistent with National Resident Match-
ing Program definitions and could create confusion going for-
ward. We understand the intent of the legislation to prioritize 
first year residency positions, which is defined in §§6.107(3), 
6.122(3), and 6.137(3), and we believe that definition to be suf-
ficient. 

In the alternative, if the Board does not agree with this comment, 
we suggest deletion of the word "immediately" in these para-
graphs. Some medical school graduates do not immediately en-
ter into a residency program upon graduation. They may choose 
to participate in research or take time off. Use of the word "im-
mediately" would eliminate positions filled by those graduates 
from consideration in this program, which we do not believe is 
the intent of the legislation. Additionally, if the Board does not 
agree to delete the definition of "First-Year Residency Program," 
we recommend striking the words "completion of medical school" 
and substituting "completion of a nationally accredited doctor of 
medicine degree (M.D.) or doctor of osteopathic medicine (D.O.) 
degree." 

Staff response: Staff agree that defining "first-year residency po-
sitions" sufficiently clarifies the focus of these GME expansion 
programs. The definition for "First-Year Residency Program" has 
been deleted from §§6.107(4), 6.122(4), and 6.137(4). 

Comment: Add "or §61.003(5)" to the definition of medical 
school in §§6.107(8), 6.122(7), and 6.137(7). The current 
section of the Texas Education Code listed in the proposed 
rules does not take into account any future Texas medical 
schools that may produce graduates. Adding this additional 
section of the Texas Education Code will ensure that no future 
medical schools are excluded for purposes of graduate medical 
education programs. 

Staff response: Staff concur that it is important to avoid exclu-
sion of any medical school that may exist in the future and have 
revised §§6.107(8), 6.122(7), and 6.137(7), accordingly. 

Comment: In §§6.109(b); 6.110(b) and (c); 6.124(b) and (c); 
6.125(b) and (c); 6.139(b) and (c), and 6.140(b) and (c), replace 
"Board staff" with "the Board." Because the funding for these 
grants is appropriated to the Board, we believe it is more appro-
priate for the language to refer directly to the Board for purposes 
of reviewing applications, issuing Notices of Grant Awards, and 
receiving reports from grantees. The new Texas Education 
Code, Chapter 58A, consistently refers to the Board as defined 
in the new chapter. Because the Board has the authority to 
delegate certain duties and functions to staff, this change would 
not require Board action in every instance. 

Staff Response: Staff concur with this comment and have re-
vised §§6.109(b); 6.110(b) and (c); 6.124(b) and (c); 6.125(b) 
and (c); 6.139(b) and (c), and 6.140(b) and (c), to replace "Board 
staff" with "the Board." 

Comment: Revise §6.138(a) as follows: 

(a) A sponsoring institution is eligible to participate in the grant 
program and may apply for support if it intends to increase the 
number of approved first-year residency positions, or intends to 
establish a new GME program with first-year residency positions. 

The definition of sponsoring institution in §6.137(9) states that it 
will assume financial and/or academic responsibility for the GME 
program and is also broad enough to include a variety of different 
health care entities that may have GME programs that could be 
expanded. Combining the two qualifications and eliminating the 
language referring to "existing GME program(s)" will broaden the 
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types of entities that can apply for and receive funding under this 
program. 

Staff response: The Coordinating Board has revised 
§6.138(a)(1) to include a sponsoring institution. 

Comment: Replace "applicant" with "sponsoring institution" in 
§6.139(a) and §6.140(b). Applicant is not defined in this sub-
chapter. Substituting "sponsoring institution" will provide clarity 
about who will be assuming responsibility for the program, who 
will receive funding from the Board, and who must sign Notices 
of Grant Awards. 

Staff response: As the Coordinating Board has revised §6.138 
to clarify that a sponsoring institution is eligible to apply, the term 
"applicant" is appropriate in §6.139(a) and §6.140(b). A defini-
tion of applicant has been added to §6.137. Moreover, applicant 
is a common term in Coordinating Board Requests for Applica-
tions, and is defined therein. 

The new sections are adopted under Texas Education Code, 
Chapter 58A, Subchapter B, which provides the Coordinating 
Board with the authority to administer the programs. 

§6.137. Definitions. 

The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth-
erwise: 

(1) Board--The Texas Higher Education Coordinating 
Board. 

(2) Commissioner--The Commissioner of Higher Educa-
tion. 

(3) First-Year Residency Position--A position filled by a 
physician that is entering into residency training for the first time. 

(4) Graduate Medical Education Program--A nation-
ally-accredited post-doctor of medicine (M.D.) or doctor of osteopathic 
medicine (D.O.) program that prepares physicians for the independent 
practice of medicine in a specific specialty area, also referred to as 
residency training. 

(5) Graduate-Year Level--A resident's current year of ac-
credited graduate medical education. Graduate-Year Level is also re-
ferred to as "postgraduate year" or "PGY." 

(6) Medical School--A public or independent medical in-
stitution that awards the doctor of medicine (M.D.) or doctor of osteo-
pathic medicine (D.O.) degree, as defined in Texas Education Code, 
§61.003(5) or §61.501(1). 

(7) Request for Applications--The full text of the admin-
istrative regulations, budget guidelines, reporting requirements, and 
other standards of accountability for this program. 

(8) Sponsoring Institution--The organization or entity that 
assumes the ultimate financial and/or academic responsibility for a 
program of graduate medical education, e.g., a university, a medical 
school, a hospital, a school of public health, a health department, 
a public health agency, an organized health care delivery system, a 
medical examiner's office, a consortium, an educational foundation. 

(9) Applicant--A sponsoring institution that has submitted 
an Application for an award under the Grants for New and Expanded 
Programs for Graduate Medical Education. 

§6.138. Eligibility. 

(a) The following entities are eligible to participate in the grant 
program and may apply for support: 

(1) A sponsoring institution with an existing graduate med-
ical education (GME) program that intends to increase the number of 
approved first-year residency positions; or 

(2) A sponsoring institution that intends to establish a new 
GME program with first-year residency positions. 

(b) A grant under this subchapter may only support costs re-
lated to the direct resident costs of the GME program. 

§6.139. Selection for Funding. 
(a) Applicant shall be selected for funding based on require-

ments and selection criteria provided in the Request for Applications 
(RFA). 

(b) The selection process includes an application review and 
staff recommendation for funding. The Board shall review applications 
to determine if they adhere to the grant program requirements and the 
funding priorities contained in the RFA. An application must meet the 
requirements of the RFA and be submitted with proper authorization 
before or on the day specified by the RFA to qualify for further consid-
eration. 

(c) The Board shall distribute funding only after awarded ap-
plicants verify that funded residency positions have been filled. 

§6.140. General Information. 
(a) Cancellation or Suspension of Grants. The Board has the 

right to reject all applications and cancel a grant solicitation at any 
point. 

(b) Notice of Grant Award (NOGA). Before release of funds, 
the successful applicants must sign a NOGA issued by the Board. 

(c) Reporting. Grantees must file reports with the Board as 
required by the Request for Applications. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305075 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 24, 2013 
Proposal publication date: August 16, 2013 
For further information, please call: (512) 427-6114 

CHAPTER 7. DEGREE GRANTING 
COLLEGES AND UNIVERSITIES OTHER THAN 
TEXAS PUBLIC INSTITUTIONS 
SUBCHAPTER A. GENERAL PROVISIONS 
19 TAC §7.3, §7.8 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §7.3 and §7.8, concerning De-
gree Granting Colleges and Universities Other Than Texas Pub-
lic Institutions. Section 7.3 is adopted with changes to the pro-
posed text as published in the August 30, 2013, issue of the 
Texas Register (38 TexReg 5653). Section 7.8 is adopted with-
out changes and will not be republished. 
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The amendments to §7.3 are adopted to add a definition for "pro-
fessional degree," and renumber subsequent paragraphs. The 
amendment to §7.8 is adopted to set forth the prohibition against 
issuing a Certificate of Authority for a foreign-chartered or for-
eign-based private postsecondary institution to grant a profes-
sional degree or to represent that credits earned in Texas are 
applicable toward a degree. This prohibition was added through 
passage of Senate Bill 215 by the Texas 83rd Legislature and 
signed by Governor Perry on June 14, 2013. 

The following comment was received concerning the amend-
ments. 

Comment: A joint comment from Baylor College of Medicine, 
University of North Texas Health Sciences Center, Texas Tech 
University Health Sciences Center at El Paso, The University of 
Texas System, and Texas A&M Health Science Center was re-
ceived. The institutions asked that "and their equivalents and 
foreign cognates" be added to the definition of "Professional De-
gree" in §7.3(35) in order to clarify the Legislature's intent. Sim-
ilar language is used in the definition for "Degree." 

Staff response: Staff agrees with the comment. The suggested 
language has been added to the definition of "Professional De-
gree" in §7.3(35). 

The amendments are adopted under Texas Education Code, 
Chapter 61, Subchapters G and H, which provide the Coordi-
nating Board with the authority to administer the laws regulating 
private and out-of-state public postsecondary institutions oper-
ating in Texas. 

§7.3. Definitions. 

The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth-
erwise. 

(1) Academic Associate Degree Program--A grouping of 
courses designed to transfer to an upper-level baccalaureate program. 
This specifically refers to the associate of arts and the associate of sci-
ence degrees. 

(2) Accreditation--The status of public recognition that an 
accrediting agency grants to an educational institution. 

(3) Accrediting Agency--A legal entity that conducts ac-
creditation activities through voluntary peer review and makes deci-
sions concerning the accreditation status of institutions. 

(4) Agent--A person employed by or representing a post-
secondary educational institution that does not have a Certificate of 
Authorization or Certificate of Authority, within or without Texas who: 

(A) solicits any Texas student for enrollment in the in-
stitution (excluding the occasional participation in a college/career fair 
involving multiple institutions or other event similarly limited in scope 
in the state of Texas); 

(B) solicits or accepts payment from any Texas student 
for any service offered by the institution; or 

(C) while having a physical presence in Texas, solicits 
students or accepts payment from students who do not reside in Texas. 

(5) Alternative Certificate of Authority--A type of Certifi-
cate of Authority for approval of postsecondary institutions, with op-
erations in the state of Texas, to confer degrees or courses applicable 
to degrees, or to solicit students for enrollment in institutions that con-
fer degrees or courses applicable to degrees that is governed by flex-
ible, streamlined procedures, emphasizing the importance of innova-

tion, consumer choice, and measurable outcomes in the delivery of ed-
ucational services. 

(6) Applied Associate Degree Program--A grouping of 
courses designed to lead the individual directly to employment in a 
specific career and that includes at least fifteen (15) semester credit 
hours or twenty-three (23) quarter credit hours of general education 
courses. This specifically refers to the associate of applied arts and the 
associate of applied science degrees. 

(7) Associate Degree Program--A grouping of courses de-
signed to lead the individual directly to employment in a specific career, 
or to transfer to an upper-level baccalaureate program. This specifically 
refers to the associate of arts, the associate of science, the associate of 
applied arts and the associate of applied science. 

(8) Board--The Texas Higher Education Coordinating 
Board. 

(9) Board Staff--The staff of the Texas Higher Education 
Coordinating Board including the Commissioner of Higher Education 
and all employees who report to the Commissioner. 

(10) Career School or College--Any business enterprise 
operated for a profit, or on a nonprofit basis, that maintains a place of 
business in the State of Texas or solicits business within the State of 
Texas, and that is not specifically exempted by Texas Education Code, 
§132.002 or §7.4 of this chapter (relating to Standards for Operations 
of Institutions), and: 

(A) that offers or maintains a course or courses of in-
struction or study; or 

(B) at which place of business such a course or courses 
of instruction or study is available through classroom instruction, by 
electronic media, by correspondence, or by some or all, to a person for 
the purpose of training or preparing the person for a field of endeavor 
in a business, trade, technical, or industrial occupation, or for career or 
personal improvement. 

(11) Certificate of Approval--The Texas Workforce Com-
mission's approval of career schools or colleges with operations in 
Texas to maintain, advertise, solicit for, or conduct any program of in-
struction in this state. 

(12) Certificate of Authority--The Board's approval of 
postsecondary institutions (other than exempt institutions), with oper-
ations in the State of Texas, to confer degrees or courses applicable to 
degrees, or to solicit students for enrollment in institutions that confer 
degrees or courses applicable to degrees. 

(13) Certificate of Authorization--The Board's acknowl-
edgment that an institution is qualified for an exemption from certain 
identified regulations in this subchapter. 

(14) Certificate of Registration--The Board's approval of 
an agent to solicit students on behalf of a private postsecondary ed-
ucational institution in the State of Texas. 

(15) Certification Advisory Council--

(A) Council to advise the Board on standards and proce-
dures related to certification of private, nonexempt postsecondary edu-
cational institutions, and to assist the Commissioner in the examination 
of individual applications for Certificates of Authority, and to perform 
other duties related to certification that the Board finds to be appropri-
ate. 

(B) The council shall consist of six members with expe-
rience in higher education, three of whom must be drawn from exempt 
private postsecondary institutions in Texas. 
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(C) The members shall be appointed for two year fixed 
and staggered terms. 

(16) Change of Ownership or Control--Any change in 
ownership or control of a career school or college or an agreement to 
transfer control of such institution. 

(A) The ownership or control of a career school or col-
lege is considered to have changed: 

(i) in the case of ownership by an individual, when 
more than fifty (50) percent of the institution has been sold or trans-
ferred; 

(ii) in the case of ownership by a partnership or a 
corporation, when more than fifty (50) percent of the institution or of 
the owning partnership or corporation has been sold or transferred; or 

(iii) when the board of directors, officers, sharehold-
ers, or similar governing body has been changed to such an extent as 
to significantly alter the management and control of the institution. 

(B) A change of ownership or control does not include a 
transfer that occurs as a result of the retirement or death of the owner if 
transfer is to a member of the owner's family who has been directly and 
constantly involved in the management of the institution for a minimum 
of two years preceding the transfer. For the purposes of this section, 
a member of the owner's family is a parent, sibling, spouse, or child; 
spouse's parent or sibling; or sibling's or child's spouse. 

(17) Cited--Any reference to an institution in a negative 
finding or action by an accrediting agency. 

(18) Classification of Instructional Programs (CIP) Code--
The four (4) or six (6)-digit code assigned to an approved degree pro-
gram in accordance with the CIP manual published by the U.S. De-
partment of Education, National Center for Education Statistics. CIP 
codes define the authorized teaching field of the specified degree pro-
gram, based upon the occupation(s) for which the program is designed 
to prepare its graduates. 

(19) Clinical Internship--This learning method, also 
known as "clinicals," encompasses all site-specific health professions 
experiential learning. Clinicals include site experiences for medical, 
nursing, allied health, and other health professions degree programs. 

(20) Commissioner--The Commissioner of Higher Educa-
tion. 

(21) Concurrent Instruction--Students enrolled in different 
classes, courses, and/or subjects being taught, monitored, or supervised 
simultaneously by a single faculty member. 

(22) Degree--Any title or designation, mark, abbreviation, 
appellation, or series of letters or words, including "associate," "bache-
lor's," "master's," "doctor's" and their equivalents and foreign cognates, 
which signify, purport to signify, or are generally taken to signify sat-
isfactory completion of the requirements of all or part of a program 
of study which is generally regarded and accepted as an academic de-
gree-level program by accrediting agencies recognized by the Board. 

(23) Educational or Training Establishment--An enterprise 
offering a course of instruction, education, or training that is not repre-
sented as being applicable to a degree. 

(24) Exempt Institution--An institution that is accredited 
by an agency recognized by the Board under §7.6 of this chapter (re-
lating to Recognition of Accrediting Agencies), is defined as a "private 
or independent institution of higher education" under Texas Education 
Code, §61.003(15), or a career school or college that applies for and 
is declared exempt under this chapter, by the Texas Workforce Com-

mission as described in Texas Education Code, §61.303(a), or Texas 
Education Code, Chapter 132, respectively. Exempt institutions must 
comply with certain Board rules. 

(25) Experiential Learning--Process through which stu-
dents develop knowledge, skills, and values from direct experiences 
outside an institution's classrooms. Experiential learning encompasses 
a variety of activities including, but not limited to, internships, ex-
ternships, practicums, clinicals, field experience, or other professional 
work experiences. 

(26) Fictitious Degree--A counterfeit or forged degree or a 
degree that has been revoked. 

(27) Fraudulent or Substandard Degree--A degree con-
ferred by a person who, at the time the degree was conferred, was: 

(A) operating in this state in violation of this subchap-
ter; 

(B) not eligible to receive a Certificate of Authority un-
der this subchapter and was operating in another state in violation of 
a law regulating the conferral of degrees in that state or in the state in 
which the degree recipient was residing or without accreditation by a 
recognized accrediting agency, if the degree is not approved through 
the review process described by §7.12 of this chapter (relating to Re-
view and Use of Degrees from Institutions Not Eligible for Certificates 
of Authority); or 

(C) not eligible to receive a Certificate of Authority un-
der this subchapter and was operating outside the United States, and 
whose degree the Board, through the review process described by §7.12 
of this chapter, determines is not the equivalent of an accredited or au-
thorized degree. 

(28) Internship--This learning method encompasses all 
non-clinical site experiential learning. 

(29) Occasional Courses--Courses offered not more than 
twice at any given location in the state. 

(30) Out-of-State Public Postsecondary Institution--Any 
senior college, university, technical institute, junior or community col-
lege, or the equivalent which is controlled by a public body organized 
outside the boundaries of the State of Texas. 

(31) Person--Any individual, firm, partnership, associa-
tion, corporation, enterprise, or other private entity or any combination 
thereof. 

(32) Physical Presence--

(A) While in Texas a representative of the school or a 
person being paid by the school who conducts an activity related to 
postsecondary education, including for the purposes of recruiting stu-
dents (excluding the occasional participation in a college/career fair 
involving multiple institutions or other event similarly limited in scope 
in the state of Texas), teaching or proctoring courses including in-
ternships, clinicals, externships, practicums, and other similarly con-
structed educational activities (excluding those individuals that are in-
volved in teaching courses in which there is no physical contact with 
Texas students or in which visiting students are enrolled), or grants cer-
tificates or degrees; and/or 

(B) The institution has any location within the State of 
Texas which would include any address, physical site, telephone num-
ber, or facsimile number within or originating from within the bound-
aries of the State of Texas. Advertising to Texas students, whether 
through print, billboard, internet, radio, television, or other medium 
alone does not constitute a physical presence. 
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(33) Postsecondary Educational Institution--An educa-
tional institution which: 

(A) is not a public community college, public technical 
college, public senior college or university, medical or dental unit or 
other agency as defined in Texas Education Code, §61.003; 

(B) is incorporated under the laws of this state, or main-
tains a place of business in this state, or has an agent or representative 
present in this state, or solicits business in this state; and 

(C) furnishes or offers to furnish courses of instruction 
in person, by electronic media, by correspondence, or by some means 
or all leading to a degree; provides or offers to provide credits alleged 
to be applicable to a degree; or represents that credits earned or granted 
are collegiate in nature, including describing them as "college-level," 
or at the level of any protected academic term. 

(34) Private Postsecondary Educational Institution--An in-
stitution which: 

(A) is not an institution of higher education as defined 
by Texas Education Code, §61.003; 

(B) is incorporated under the laws of this state, main-
tains a place of business in this state, has an agent or representative 
presence in this state, or solicits business in this state; and 

(C) furnishes or offers to furnish courses of instruction 
in person, by electronic media, or by correspondence leading to a de-
gree or providing credits alleged to be applied to a degree. 

(35) Professional Degree--A degree that is awarded for a 
Doctor of Medicine (M.D.), Doctor of Osteopathy (D.O.), Doctor of 
Dental Surgery (D.D.S.), Doctor of Veterinary Medicine (D.V.M.), Ju-
ris Doctor (J.D.), and Bachelor of Laws (LL.B.) and their equivalents 
and foreign cognates. 

(36) Program or Program of Study--Any course or group-
ing of courses which are represented as entitling a student to a degree 
or to credits applicable to a degree. 

(37) Protected Term--The terms "college," "university," 
"school of medicine," "medical school," "health science center," 
"school of law," "law school," or "law center," its abbreviation, foreign 
cognate or equivalents. 

(38) Provisional Certificate of Authorization--A mech-
anism to provide 15 months of authority to operate in Texas under 
existing Board-recognized accreditor authority for another existing 
campus (either in-state or out-of-state) while working to have final 
approval of the new Texas campus by the Board-recognized accred-
itor. Failure to obtain Board-recognized accreditor approval within 
the 15-month time frame for the new Texas campus will result in 
termination of the Provisional Certificate of Authorization for the 
new campus which must then terminate operations until such time 
as the institution obtains a Certificate of Authority or a Certificate 
of Authorization through approval of a Board-recognized accreditor 
for the new campus. The Provisional Certificate of Authorization 
is valid for a period of 15 months from the date of issuance. The 
provisions under which the certificate was issued will be outlined in 
the Provisional Certificate of Authorization letter that accompanies 
the certificate. Additional Provisional Certificates of Authorization 
will not be issued. 

(39) Reciprocal State Exemption Agreement--An agree-
ment entered into by the Board with an out-of-state state higher 
education agency or higher education system for the purpose of 
creating a reciprocal arrangement whereby that entity's institutions 
are exempted from the Board oversight for the purposes of distance 

education. In exchange, participating Texas public or private institu-
tions of higher education as defined in Texas Education Code, §61.003 
would be exempted from that state's oversight for the purposes of 
distance education. 

(40) Recognized Accrediting Agency--Any accrediting 
agency the standards of accreditation or membership for which have 
been found by the Board to be sufficiently comprehensive and rig-
orous to qualify its institutional members for an exemption from the 
operation of this chapter. 

(41) Representative--A person who acts on behalf of an in-
stitution regulated under this subchapter. The term includes, without 
limitation, recruiters, agents, tutors, counselors, business agents, in-
structors, and any other instructional or support personnel. 

(42) Required State or National Licensure--The require-
ment for graduates of certain professional programs to obtain a license 
from state or national entities for entry-level practice. 

(43) Single Point of Contact--An individual who is desig-
nated by an institution as the person responsible for receiving and con-
veying information between an institution and the Board or Board staff. 
The Board will direct all communications regarding an institution to the 
Single Point of Contact. Institutions must inform the Board of changes 
in the designated Single Point of Contact within 30 days of change. 

(44) Substantive Change--Any change in principal loca-
tion, ownership, or governance of institution, change in accrediting 
agency or final action by an accrediting agency changing such in-
stitution's status with such accrediting agency, change in degree-
or credential-level for an approved program, or addition of new 
programs, degrees or credentials offered. 

(45) Visiting Student--A student pursuing a degree at an 
out-of-state institution (i.e., home institution) with no physical pres-
ence in Texas who has permission from the home institution and a 
Texas institution, which is either exempt from Board rules or currently 
in compliance with Board rules, to take specific courses at the Texas 
institution. The two institutions have an agreement that courses taken 
at the Texas institution will transfer back to the home institution. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305076 

  Bill Franz
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 24, 2013 
Proposal publication date: August 30, 2013 
For further information, please call: (512) 427-6114 

CHAPTER 9. PROGRAM DEVELOPMENT IN 
PUBLIC TWO-YEAR COLLEGES 
SUBCHAPTER A. DEFINITIONS 
19 TAC §9.1 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §9.1, concerning Definitions, with 
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changes to the proposed text as published in the August 16, 
2013, issue of the Texas Register (38 TexReg 5180). 

The amendments are adopted to incorporate into existing rule a 
provision that requires public institutions of higher education to 
limit the number of semester credit hours required for students 
to complete in order to be awarded an associate's degree to 
the minimum number of semester credit hours required by the 
Southern Association of Colleges and Schools, unless the in-
stitution determines there is a compelling academic reason for 
requiring additional semester credit hours in order to award the 
degree. Language has been added to §9.1 to define "compelling 
academic reason" and the definition of "contractual agreements" 
was repositioned in the text to follow alphabetic order. The re-
maining definitions following the insertion of the "compelling aca-
demic reason" definition were also renumbered. The amended 
rule will affect entering students enrolling in public or institutions 
of higher education on or after the 2015 fall semester. 

The following comments were received concerning the amend-
ments to this section. 

Comment: Central Texas College, Lamar State College-Orange, 
Lee College, and St. Philips College submitted similar com-
ments requesting that the Coordinating Board refrain from adopt-
ing rules reducing the number of semester credit hours required 
for the completion of an associate degree to 60. 

Comment: Alamo Colleges, Alvin Community College, Alvin 
Community College, Austin Community College, Colin College, 
Kilgore College, North Central Texas College, and Temple 
college submitted similar comments requesting that the Coordi-
nating Board exclude associate degree programs preparing a 
student to enter a healthcare profession or any health sciences 
fields from the requirement to reduce the number of semester 
credit hours required to complete the degree to 60. 

Comment: Central Texas College and The University of Texas at 
Arlington submitted similar comments requesting that the Coor-
dinating Board refrain from adopting rules reducing the number 
of semester credit hours needed for the completion of an asso-
ciate degree in Nursing to 60. 

Comment: El Paso Community College and Kilgore College sub-
mitted similar comments requesting that the Coordinating Board 
refrain from adopting rules reducing the number of semester 
credit hours required for the completion of a Physical Therapy 
Assistant associate degree to 60. 

Comment: Amarillo College and Mercy Ardmore, on behalf of 
North Central Texas College, submitted similar comments re-
questing that the Coordinating Board refrain from adopting rules 
reducing the number of semester credit hours required for the 
completion of a Radiology/Radiation Therapy associate degree 
to 60. 

Comment: Dallas County Community College District submitted 
a letter from Dave Zellers, Vice President of Service and Parts 
Support with Toyota, stating that rules requiring the reduction in 
the amount of semester credit hours required for the comple-
tion of an Automotive Technician associate degree to 60 would 
jeopardize the Toyota T-TEN certification status of existing Texas 
programs. 

Comment: Amarillo College submitted a comment requesting 
that the Coordinating Board refrain from adopting rules reducing 
the number of semester credit hours required for the completion 
of a terminal Medical Laboratory Technology associate degree 
to 60. 

Comment: Coryell Memorial Healthcare System requested 
that the Coordinating Board exempt Paramedic associate de-
gree programs from the requirement to reduce the number of 
semester credit hours required to complete the degree to 60. 

Comment: Colin College submitted a comment requesting that 
the Coordinating Board reconsider adopting rules reducing the 
number of semester credit hours required for the completion of 
an associate degree in Physical Education to 60. 

Comment: Amarillo College requested that the Coordinat-
ing Board reconsider adopting rules reducing the number of 
semester credit hours required for the completion of an asso-
ciate degree in Respiratory Care to 60. 

Comment: Blinn College requested the Coordinating Board al-
low Veterinary Technology programs in the state of Texas main-
tain their current 72 semester credit hour curriculum. 

Comment: The Texas Association of College Technical Educa-
tors submitted a letter expressing concern about the proposed 
rule reducing the number of semester credit hours required 
for an AAS degree from 72 to 60. The letter also requested 
the proposed rule defining "compelling academic reason" be 
expanded to include advisory committee recommendations and 
industrial demand as acceptable criteria for an exemption to the 
60 semester credit hour rule. 

Staff response to the comments: Senate Bill 497 was passed 
during the 83rd Texas Legislature, Regular Session. The legisla-
tion requires that public institutions of higher education limit the 
number of semester credit hours required to complete an asso-
ciate degree to the minimum number of semester hours required 
for the degree by the Southern Association of Colleges and 
Schools. The Southern Association of Colleges and Schools' 
regulations state that the minimum number of semester credit 
hours required for the completion of an associate degree is 60. 
SB 497 states institutions can identify reasons for completing 
additional semester credit hours if the institution determines 
there is a compelling academic reason. The Coordinating Board 
has previously defined a compelling academic reason as pro-
grammatic accreditation requirements, statutory requirements, 
and requirements for licensure/certification. 

At the Committee on Academic and Workforce Success meet-
ing staff suggested a change to §9.1, describing types of ac-
ceptable justifications for a compelling academic reason for aca-
demic associate degree programs to exceed 60 semester credit 
hours. Wording was added to indicate acceptable justifications 
may include, but are not limited to, programmatic accreditation 
requirements, statutory requirements, and requirements for li-
censure/certification of graduates. 

The amendments are adopted under Texas Education Code, 
Chapter 61, Subchapter C, §61.061, which states that the board 
has the responsibility for adopting policies, enacting regulations, 
and establishing general rules necessary for carrying out the du-
ties with respect to public junior colleges placed upon it by the 
legislature. 

§9.1. Definitions. 

The following words and terms, when used in this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise. 

(1) Academic associate degree--An associate degree that 
will satisfy the lower-division requirements for a baccalaureate degree 
in a specific discipline. 
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(2) Academic courses--Semester credit courses included or 
allowed under the provisions of the Lower-Division Academic Course 
Guide Manual designed for college transfer to institutions of higher ed-
ucation in completion of associate and baccalaureate degree programs. 

(3) Applied associate degree--An associate degree in-
tended to lead directly to employment following graduation and may 
satisfy the lower-division requirements for a baccalaureate degree in a 
specific discipline. 

(4) Associate degree program--A grouping of courses de-
signed to lead the individual directly to employment in a specific career 
or to transfer to an upper-level baccalaureate program. This specifi-
cally refers to the associate of arts, associate of science, associate of 
applied arts, associate of applied science, and the associate of occupa-
tional studies degrees. The term "applied" in an associate degree name 
indicates a program designed to qualify students for immediate em-
ployment. 

(5) Career Technical/Workforce program--An applied as-
sociate degree program or a certificate program for which semester 
credit hours, quarter credit hours, or continuing education units are 
awarded and which is intended to prepare students for immediate em-
ployment or a job upgrade in a specific occupation. 

(6) Board or Coordinating Board--The Texas Higher Edu-
cation Coordinating Board. 

(7) Certificate program--Workforce programs designed for 
entry-level employment or for upgrading skills and knowledge within 
an occupation. Certificate programs serve as building blocks and exit 
points for AAS degree programs. 

(8) Commissioner of Higher Education or Commissioner--
The chief executive officer of the Texas Higher Education Coordinating 
Board. 

(9) Compelling Academic Reason--A justification for an 
associate's degree program consisting of more than 60 semester credit 
hours. Acceptable justifications may include, but are not limited to, 
programmatic accreditation requirements, statutory requirements, and 
requirements for licensure/certification of graduates. 

(10) Concurrent course credit--See "Dual credit." 

(11) Continuing education unit or CEU--Ten (10) contact 
hours of participation in an organized continuing education experience 
under responsible sponsorship, capable direction, and qualified instruc-
tion, as outlined in the Guidelines for Instructional Programs in Work-
force Education. 

(12) Contract instruction--Postsecondary workforce ed-
ucation and training in which specific instruction is provided by a 
public two-year college or a non-SACS/COC-accredited organization 
to a contracting entity. This arrangement is utilized when conventional 
methodology or instructional systems are difficult or impossible to 
obtain. 

(13) Contractual agreements--Agreements or contracts be-
tween public two-year colleges and one of the following: 

(A) a non-SACS/COC-accredited organization, for 
postsecondary instructional services that could not be offered other-
wise; 

(B) a public secondary school, for instructional services 
that could not be offered otherwise; or 

(C) another SACS/COC-accredited institution of 
higher education, whether public or independent. 

(14) Developmental courses--Courses designed to correct 
academic deficiencies and bring students' skills to an appropriate level 
for entry into college. 

(15) Distance education--Classes in which the majority of 
the instruction occurs when the student and instructor are not in the 
same physical setting. A class is considered a distance education class 
if students receive more than one-half of the instruction at a distance. 
Distance education can be delivered synchronously or asynchronously 
to any single or multiple location(s): 

(A) other than the main campus of a senior institution 
(or "on campus"), where the primary office of the chief executive offi-
cer of the campus is located; 

(B) outside the boundaries of the taxing authority of a 
community college district; or 

(C) via instructional telecommunications to any other 
distance location, including electronic delivery of all types. 

(16) Dual credit--A process by which a high school student 
enrolls in a college course and receives simultaneous academic credit 
for the course from both the college and the high school. While dual 
credit courses are often taught on the secondary school campus to high 
school students only, §4.84 of this title (relating to Institutional Agree-
ments) and §4.85 of this title (relating to Dual Credit Requirements), 
also apply when a high school student takes a course on the college 
campus and receives both high school and college credit. Dual credit 
is also referred to as concurrent course credit; the terms are equivalent. 
However, dual (or concurrent) enrollment refers to a circumstance in 
which a student is enrolled in more than one educational institution (in-
cluding a high school and a college). 

(17) Governing board--The body charged with policy di-
rection of any public community college district, the technical college 
system, public state college, public senior college or university, career 
school or college, or other educational agency including but not lim-
ited to boards of directors, boards of regents, boards of trustees, and 
independent school district boards. 

(18) Governing board, Tech-Prep consortium--Consists at 
a minimum of representatives of each educational entity that partic-
ipates in a Tech-Prep consortium which determines the policies and 
operations of the Tech-Prep consortium in accordance with its written 
by-laws and fiscal agency and personnel agreements. A representative 
may represent multiple entities as agreed upon by the participating con-
sortium members. 

(19) Guidelines for Instructional Programs in Workforce 
Education (GIPWE)--A Coordinating Board-approved publication 
containing policies and procedures related to the design, development, 
proposal, approval, operation, and evaluation of career technical/work-
force education courses and programs for Texas public institutions of 
higher education and career schools and colleges. 

(20) Independent institution of higher education--A private 
or independent college or university that is: 

(A) organized under the Texas Non-Profit Corporation 
Act; 

(B) exempt from taxation under Article V, §2, of the 
Texas Constitution and §501(c)(3) of the Internal Revenue Code; and 

(C) accredited by the Southern Association of Colleges 
and Schools Commission on Colleges. 

(21) Lower-Division Academic Course Guide Manual 
(ACGM)--A Coordinating Board-approved publication listing aca-
demic courses that public two-year colleges can teach and report for 
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contact hour reimbursement from state appropriations without special 
approval from the Board. 

(22) Public community college--Any public junior college 
or public community college as defined in Texas Education Code, 
§61.003 and §130.005, and whose role, mission, and purpose is 
outlined in Texas Education Code, §130.0011 and §130.003. 

(23) Public two-year college--Any public junior college, 
public community college, public technical institute, or public state 
college as defined in Texas Education Code, §61.003. 

(24) Related-instruction--Relates to §9.27 of this title (re-
lating to Related-Instruction for Apprenticeship Programs), organized 
off-the-job classroom instruction in theoretical or technical subjects re-
quired for the completion of an apprenticeship program. 

(25) Remedial and compensatory--All courses designated 
as developmental or remedial in the Lower-Division Academic Course 
Guide Manual. These courses are designed to address academic defi-
ciencies and may not be offered for college degree credit. 

(26) Remedial courses--Courses for high school students 
designed to correct academic deficiencies and bring students' skills to 
an appropriate level for graduation from high school. 

(27) SACS/COC--The Southern Association of Colleges 
and Schools Commission on Colleges. 

(28) Voluntary statewide transfer compact--A set of 
courses, up to the level of an academic associate degree, that will 
satisfy the lower-division requirements of a baccalaureate degree in a 
specific discipline. A voluntary statewide transfer compact must: 

(A) have the same rigor and content as the equivalent 
course work in the baccalaureate program offered at a general academic 
teaching institution; 

(B) minimize the time and course work required to 
complete a baccalaureate degree; 

(C) be consistent with the common course numbering 
system approved by the Board and the recommendations and rules of 
the Board; and 

(D) include only course work directly applicable to the 
requirements of the baccalaureate degree program(s) with which it is 
associated. 

(29) Technical courses or programs--Workforce education 
courses or programs for which semester/quarter credit hours are 
awarded. 

(30) Tech-Prep consortium--A collaboration of educa-
tional entities and, at local option, employer and labor organizations, 
and universities defined in the Carl D. Perkins Career and Technical 
Education Improvement Act of 2006, as amended, and the Texas 
Education Code, Chapter 61, Subchapter T, Tech-Prep Education, 
which work together to implement a tech-prep program. 

(31) Unique need academic course--An academic course 
created by a two-year college to meet a specific lower-division require-
ment of a baccalaureate degree program that cannot be met by an ex-
isting course in the Lower Division Academic Course Guide Manual. 

(32) Workforce continuing education course--A course of-
fered for continuing education units (CEUs) with an occupationally 
specific objective and supported by state funding. A career techni-
cal/workforce continuing education course differs from a community 
service course offered for recreational or a vocational purposes and is 
not supported by state funding. 

(33) Workforce education--Career technical/workforce 
courses and programs for which semester/quarter credit hours and/or 
continuing education units are awarded. Career technical/workforce 
education courses and programs prepare students for immediate 
employment or job upgrade within specific occupational categories. 

(34) Workforce Education Course Manual (WECM)--An 
online database composed of the Coordinating Board's official 
statewide inventory of career technical/workforce education courses 
available for two-year public colleges to use in certificate and associate 
degree programs. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305077 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 24, 2013 
Proposal publication date: August 16, 2013 
For further information, please call: (512) 427-6114 

SUBCHAPTER E. CERTIFICATE AND 
ASSOCIATE DEGREE PROGRAMS 
19 TAC §9.92, §9.93 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §9.92 and §9.93, concerning 
Certificate and Associate Degree Programs. Section 9.93 is 
adopted with changes to the proposed text as published in 
the August 16, 2013, issue of the Texas Register (38 TexReg 
5182). Section 9.92 is adopted without changes and will not be 
republished. 

The amendments are adopted to incorporate into existing rules 
a provision that requires public institutions of higher education to 
limit the number of semester credit hours required for students 
to complete in order to be awarded an associate's degree to 
the minimum number of semester credit hours required by the 
Southern Association of Colleges and Schools, unless the in-
stitution determines there is a compelling academic reason for 
requiring additional semester credit hours in order to award the 
degree. Reference to Texas Education Code §61.051(e)(f) was 
eliminated from §9.92 in defining where in statute the Board is 
given authority to adopt policies, enact regulations, and estab-
lish rules for the coordination of postsecondary career techni-
cal/workforce certificate and associate degree programs eligible 
for state appropriations. Language has been added to §9.93 
that requires an institution of higher education to provide writ-
ten documentation describing the compelling academic reason, 
such as programmatic accreditation requirements, statutory re-
quirements, or licensure/certification for a proposed associate's 
program that exceeds 60 semester credit hours. Language re-
quiring the Coordinating Board to review the documentation pro-
vided by the public institutions of higher education submitted on 
associate degree programs exceeding the 60-hour limit for de-
termination of approval or denial has also been included. The 
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amended rules will affect entering students enrolling in public or 
institutions of higher education on or after the 2015 fall semester. 

There were no comments received regarding the amendments 
however, Coordinating Board staff suggested changes to §9.93 
by replacing the words "is automatic" with "shall be approved" in 
§9.93(b); removing §9.93(b)(1)(M) and re-lettering the remaining 
subparagraphs in §9.93(b)(1); and replacing the words "is auto-
matically approved" with "shall be approved" in §9.93(f). 

The amendments are adopted under Texas Education Code, 
Chapter 61, Subchapter C, §61.061, which states that the board 
has the responsibility for adopting policies, enacting regulations, 
and establishing general rules necessary for carrying out the du-
ties with respect to public junior colleges placed upon it by the 
legislature. 

§9.93. Presentation of Requests and Steps for Implementation of New 
Degree and Certificate Programs in Career Technical/Workforce Edu-
cation. 

(a) Requests for new associate degree and certificate programs 
shall be made in accordance with the procedures stipulated in subsec-
tion (b)(1)(A) - (O) of this section. 

(b) New associate degree and certificate programs shall be ap-
proved if all of the following conditions are met. 

(1) The institution shall certify that: 

(A) The program has institutional and governing board 
approval; 

(B) The institution has researched and documented cur-
rent job market need for the program and/or that the program would 
lead to opportunities for further education; 

(C) There is recent evidence of both short-term and 
long-term student demand for the program; 

(D) Enrollment projections reflect student demand esti-
mates to ensure the financial self-sufficiency of the program; 

(E) Basic and career technical/workforce skills have 
been integrated into the curriculum; 

(F) The institution has an enrollment management plan 
for the program; 

(G) The institution has or will initiate a process to es-
tablish articulation agreements for the program with secondary and/or 
senior level institutions; 

(H) The program is designed to be consistent with the 
standards of the Commission on Colleges of the Southern Association 
of Colleges and Schools, and with the standards of other applicable 
accrediting agencies, and is in compliance with appropriate licensing 
authority requirements; 

(I) The program would not unnecessarily duplicate ex-
isting programs at other institutions; 

(J) Representatives from private sector business and in-
dustry have been involved in the creation of the program through par-
ticipation in an advisory committee; 

(K) Adequate funding is available to cover all new costs 
to the institution over the first five years after the implementation of the 
program; 

(L) New costs during the first five years of the program 
would not exceed $2 million; 

(M)         
for all career technical/workforce programs that do not currently meet 
Board standards for both graduation and placement; 

(N) The appropriate Higher Education Regional Coun-
cil has been notified in writing of the proposal for a new program; and 

(O) Skill standards recognized by the Texas Skill Stan-
dards Board, if they exist for the discipline, have been reviewed and 
considered for inclusion in the curriculum for the program. 

(2) If a proposed two-year career technical/workforce edu-
cation program or a certificate program meets the conditions stipulated 
in paragraph (1)(A) - (O) of this subsection, the institution shall sub-
mit a request to the Assistant Commissioner for Academic Affairs and 
Research to add the program. If a proposed program does not meet the 
conditions stipulated in paragraph (1)(A) - (O) of this subsection, the 
institution must submit a proposal using the standard degree request 
form. 

(3) If the minimum number of semester hours required 
to complete a proposed associate's program exceeds 60, the insti-
tution must provide detailed written documentation describing the 
compelling academic reason for the number of required hours, such 
as programmatic accreditation requirements, statutory requirements, 
or licensure/certification requirements that cannot be met without 
exceeding the 60-hour limit. The Coordinating Board will review the 
documentation provided and make a determination to approve or deny 
a request to exceed the 60-hour limit. Institutions of higher education 
must be in compliance with this paragraph on or before the 2015 fall 
semester. 

(4) The Coordinating Board shall post the proposed pro-
gram online for public comment for a period of 30 days. If no objec-
tions are received, the Coordinating Board staff shall update the insti-
tution's program inventory accordingly. 

(5) If objections to the proposed program are received by 
the Coordinating Board staff, the proposed program shall not be im-
plemented until all objections are resolved. The Coordinating Board 
reserves the right to audit a certificate or degree program at any time 
to ensure compliance with any of the criteria contained in paragraph 
(1)(A) - (O) of this subsection. 

(c) New Program Approval. The Board delegates to the 
Commissioner final approval authority for all certificate programs, 
and for applied associate degree programs that meet Board policies 
for approval as outlined in the Guidelines for Instructional Programs 
in Workforce Education. The Commissioner may delegate this final 
authority to the Assistant Commissioner for Academic Affairs and 
Research. 

(d) Each quarter, the Commissioner shall send a list of the ap-
provals and disapprovals under this section to Board members. A list 
of the approvals and disapprovals shall also be attached to the minutes 
of the next appropriate quarterly meeting. 

(e) The Commissioner shall forward a program to the Board 
for consideration at an appropriate quarterly meeting if either of the 
following conditions is met: 

(1) The proposed program is the subject of an unresolved 
grievance or dispute between institutions; or 

(2) The Commissioner has disapproved the proposed pro-
gram and the institution has requested a Board review. 

(f) Revision of an existing associate degree or certificate 
program shall be approved if all of the requirements in subsection 
(b)(1)(A) - (O) of this section are met. 

The institution has an improvement plan in place
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(g) To request a change of CIP code for an existing degree or 
certificate program, the institution shall notify the Coordinating Board 
staff and certify that the revised program meets the requirements in 
subsection (b)(1)(A) - (O) of this section. 

(h) If the revision of an existing degree or certificate program 
meets the conditions stipulated in subsection (b)(1)(A) - (O) of this 
section the institution shall submit a request to the Assistant Commis-
sioner for Academic Affairs and Research to revise the program. The 
Coordinating Board staff shall update the institution's program inven-
tory accordingly. 

(i) If a program revision does not meet the conditions stipu-
lated in subsection (b)(1)(A) - (O) of this section, the institution shall 
submit a revision request using the standard revision request form. 

(j) The Coordinating Board reserves the right to audit a certifi-
cate or degree program at any time to ensure compliance with any of 
the requirements in subsection (b)(1)(A) - (O) of this section. 

(k) Administrative Officers. All programs must be under the 
direction of an administrator having appropriate authority to ensure that 
quality is maintained and that programs are conducted in compliance 
with all applicable laws and rules. Administrative officers must possess 
credentials, work experience, and/or demonstrated competence appro-
priate to their areas of responsibility as specified by the Southern As-
sociation of Colleges and Schools Commission on Colleges. 

(l) Faculty and Staff. Faculty and staff must be approved by 
the postsecondary institution. Each individual must meet the minimum 
qualifications established by the Board. 

(m) Each public two-year college may classify career tech-
nical/workforce continuing education and other courses as earning 
semester credit hours or continuing education units (CEUs). Contact 
hours reported for career technical/workforce education courses which 
result in either credit hours or CEUs shall be eligible for state appropri-
ations. A course or program that meets or exceeds 360 hours in length 
must be approved as a career technical/workforce certificate program 
except by special justification and approval by Board staff. A course 
or program that meets or exceeds 780 hours in length must result in 
the award of appropriate semester credit hours and be applicable to a 
certificate and an applied associate degree program. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305078 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 24, 2013 
Proposal publication date: August 16, 2013 
For further information, please call: (512) 427-6114 

CHAPTER 13. FINANCIAL PLANNING 
SUBCHAPTER G. RESEARCH DEVELOP-
MENT FUND 
19 TAC §13.122, §13.126 

The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §13.122 and §13.126, concern-
ing Research Development Fund (RDF), without changes to the 
proposed text as published in the August 16, 2013, issue of the 
Texas Register (38 TexReg 5183). 

The amendments are adopted to specify Prairie View A&M Uni-
versity as an RDF-eligible university and list the two conditions 
under which the university can participate, and clarify that pass-
through funding to entities other than RDF-eligible universities 
may be counted in the reporting of restricted research expendi-
tures. 

There were no comments received concerning the amendments. 

The amendments are adopted under Texas Education Code, 
Chapter 62, Subchapter E, which creates the RDF and provides 
the Coordinating Board with the authority to create the standards 
and accounting methods for determining the amount of restricted 
research funds expended by each eligible institution per year, 
convening a committee to approve those methods, and provid-
ing the Comptroller with verified information regarding the appor-
tionment of the funds to each eligible institution. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305079 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 24, 2013 
Proposal publication date: August 16, 2013 
For further information, please call: (512) 427-6114 

CHAPTER 14. RESEARCH FUNDING 
PROGRAMS 
SUBCHAPTER A. GENERAL PROVISIONS 
19 TAC §14.1, §14.2 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §14.1 and §14.2, concerning 
General Provisions, without changes to the proposed text as 
published in the August 16, 2013, issue of the Texas Register 
(38 TexReg 5184). 

The amendments are adopted to align the rules with statute due 
to passage of Senate Bill 215 by the 83rd Texas Legislature, 
Regular Session. The changes give the Advisory Committee on 
Research Programs and the Coordinating Board flexibility in allo-
cating appropriated funds to the Norman Hackerman Advanced 
Research Program, which supports basic research, and the Ad-
vanced Technology Program, which supports applied research. 
This means that funding could be directed toward one program 
or the other, or a combination of the two. 

There were no comments received concerning the amendments. 

The amendments are adopted under Texas Education Code, 
Chapter 142, §142.003, which provides the Coordinating Board 
with the authority to administer the programs. 
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The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305080 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 24, 2013 
Proposal publication date: August 16, 2013 
For further information, please call: (512) 427-6114 

♦ ♦ ♦ 

SUBCHAPTER C. ADVANCED TECHNOL-
OGY PROGRAM 
19 TAC §14.31 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts an amendment to §14.31, concerning Purpose, 
without changes to the proposed text as published in the August 
16, 2013, issue of the Texas Register (38 TexReg 5184). 

The amendment is adopted to align the rule with statute due to 
passage of Senate Bill 215 by the 83rd Texas Legislature, Reg-
ular Session. The change gives the Advisory Committee on Re-
search Programs and the Coordinating Board flexibility in allo-
cating appropriated funds to the Norman Hackerman Advanced 
Research Program, which supports basic research, and the Ad-
vanced Technology Program, which supports applied research. 
This means that funding could be directed toward one program 
or the other, or a combination of the two. 

There were no comments received concerning the amendment. 

The amendment is adopted under Texas Education Code, Chap-
ter 142, §142.003, which provides the Coordinating Board with 
the authority to administer the programs. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305081 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 24, 2013 
Proposal publication date: August 16, 2013 
For further information, please call: (512) 427-6114 

SUBCHAPTER E. PROCEDURAL 
ADMINISTRATION OF THE RESEARCH 
FUNDING PROGRAMS 
19 TAC §§14.71 - 14.73, 14.76 - 14.78 

The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §§14.71 - 14.73 and §§14.76 -
14.78, concerning Procedural Administration of the Research 
Funding Programs, without changes to the proposed text as pub-
lished in the August 16, 2013, issue of the Texas Register (38 
TexReg 5185). 

The amendments are adopted to align the rules with statute due 
to passage of Senate Bill 215 by the 83rd Texas Legislature, 
Regular Session. The changes give the Advisory Committee on 
Research Programs and the Coordinating Board flexibility in allo-
cating appropriated funds to the Norman Hackerman Advanced 
Research Program, which supports basic research, and the Ad-
vanced Technology Program, which supports applied research. 
This means that funding could be directed toward one program 
or the other, or a combination of the two. 

There were no comments received concerning the amendments. 

The amendments are adopted under Texas Education Code, 
Chapter 142, §142.003, which provides the Coordinating Board 
with the authority to administer the programs. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305082 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 24, 2013 
Proposal publication date: August 16, 2013 
For further information, please call: (512) 427-6114 

TITLE 30. ENVIRONMENTAL QUALITY 

PART 1. TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 

CHAPTER 303. OPERATION OF THE RIO 
GRANDE 
SUBCHAPTER F. CONTRACTUAL SALES 
30 TAC §303.53 
The Texas Commission on Environmental Quality (TCEQ, 
agency, or commission) adopts the amendment to §303.53 
without changes to the proposed text as published in the August 
16, 2013, issue of the Texas Register (38 TexReg 5226) and, 
therefore, will not be republished. 

Background and Summary of the Factual Basis for the Adopted 
Rule 

This adopted rulemaking removes the one-year limitation for 
certain water contracts in the Rio Grande Watermaster Program. 
Under the existing rule, water contracts in the Rio Grande may 
also serve as pushwater contracts to move municipal water 
through irrigation conveyances. Under §303.53(a)(8), these 
contracts have a maximum duration of one year. With this 
one-year limitation, unused water purchased by a municipality 
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under contract is returned to the system and no longer available 
to the municipality. By removing the one-year limitation, the 
water rights holders' investments will be better protected and 
reduce the risk of losing part of the monetary investment in 
contract water. 

The commission also adopts §303.53(d) to clarify that all con-
tracts for water will remain subject to §303.22, Allocations to 
Accounts. This will maintain the requirement that allocations 
of water be put to beneficial use within two consecutive calen-
dar years; otherwise, the account will be reduced to zero as per 
§303.22. 

The adopted amendment will not allow for speculative purchase 
and resale of water under contract. The change would not re-
move any other requirements related to water contracts. The 
change also would not apply to contracts for Domestic, Munici-
pal, or Industrial (DMI) water. These DMI contracts expire on the 
last Saturday of the year. 

Section Discussion 

§303.53, Documents Needed to File 

Section 303.53(a)(8) limits the length of the contract for the pur-
chase of water to one year. The commission adopts the amend-
ment to this section to remove the requirement that contracts for 
the purchase of all or a part of the annual authorized amount 
of use for a water right in the Middle or Lower Rio Grande be 
limited to one year. This will allow municipalities to avoid the 
risk of losing part of their investment if they do not use all of the 
water they purchased within that timeframe. Further, this will al-
low municipalities to avoid the expense of entering into additional 
contracts for pushwater. These additional contract costs are typ-
ically passed on to a municipality's water customers. 

The commission adopts §303.53(a)(8)(A) and (B) to clarify that 
contracts for DMI water must terminate by the last Saturday of 
the calendar year in which the contract was entered. All other 
contracts shall terminate at a date determined by the interested 
parties. 

The commission also adopts §303.53(d) to clarify that all con-
tracts for water would remain subject to §303.22. This would 
maintain the requirement that allocations of water be put to ben-
eficial use within two consecutive calendar years; otherwise, the 
account will be reduced to zero as per §303.22. 

Final Regulatory Impact Determination 

The commission evaluated the adopted rule and performed an 
analysis of whether this adopted rule requires a regulatory im-
pact analysis under Texas Government Code, §2001.0225. The 
specific intent of this rule is to amend §303.53(a)(8) to delete the 
requirement that contracts for the purchase of all or a part of the 
annual authorized amount of use for a water right in the Middle 
or Lower Rio Grande be limited to one year and to provide that 
contracts for DMI water shall terminate on the last Saturday of 
the calendar year in which the contract was entered, and the ef-
fective date and termination date for all other contracts shall be 
determined by the interested parties. This rule is needed be-
cause cities that use irrigation contracts for pushwater to move 
municipal water through irrigation conveyances may not be able 
to use all of the contracted water in one year and run the risk of 
facing unanticipated expenses and losing a part of their invest-
ment. This rulemaking will not allow speculative purchase and 
resale of water under contract because §303.22(c), which re-
quires that allocations of water be put to beneficial use within two 
consecutive calendar years, will remain. This amended rule is 

not a "major environmental rule" under Texas Government Code, 
§2001.0225 because the specific intent of the rulemaking is not 
to protect the environment, and it is not for the purpose of reduc-
ing risks to human health from environmental exposure. This 
rule does not regulate any type of pollution or waste. The rule 
will help irrigators who purchase water to use water in a way that 
maximizes the beneficial use of the water and does not result in 
loss of the irrigator's investment. 

The commission invited public comment regarding the draft reg-
ulatory impact analysis determination during the public comment 
period. The commission received no comments regarding the 
draft regulatory impact analysis determination. 

Takings Impact Assessment 

The commission evaluated this adopted rule and performed an 
analysis of whether this amendment constitutes a taking under 
Texas Government Code, Chapter 2007. The commission has 
determined that it does not constitute a taking. The specific pur-
pose of the adopted rule is to amend §303.53(a)(8) to delete the 
requirement that contracts for the purchase of all or a part of the 
annual authorized amount of use for a water right in the Middle 
or Lower Rio Grande be limited to one year and to provide that 
contracts for DMI water shall terminate on the last Saturday of 
the calendar year in which the contract was entered, and the 
effective date and termination date for all other contracts shall 
be determined by the interested parties. Cities that use irriga-
tion contracts for pushwater to move municipal water through 
irrigation conveyances may not be able to use all of the con-
tracted water in one year and run the risk of facing unanticipated 
expenses and losing a part of their investment. The rulemak-
ing would substantially advance this stated purpose by allowing 
these contracts to be for longer than a year while maintaining 
the requirement that allocations of water be put to beneficial use 
within two consecutive calendar years or the account will be re-
duced to zero. 

This rule is not a taking because promulgation and enforcement 
of this amended rule would be neither a statutory nor a constitu-
tional taking of private real property. Specifically, the subject reg-
ulations do not affect a landowner's rights in private real property 
because this rulemaking does not burden (constitutionally); nor 
restrict or limit the owner's right to property and reduce its value 
by 25% or more beyond that which would otherwise exist in the 
absence of the regulations. The rule provides that contracts for 
water covered by §303.53 may be longer than one year. The 
water rights of the water right holders selling the water will not 
be impacted. 

Consistency with the Coastal Management Program 

The commission reviewed the adopted rule and found that it 
is neither identified in Coastal Coordination Act Implementation 
Rules, 31 TAC §505.11(b)(2) or (4), nor will it affect any ac-
tion/authorization identified in Coastal Coordination Act Imple-
mentation Rules, 31 TAC §505.11(a)(6). Therefore, the adopted 
rule is not subject to the Texas Coastal Management Program. 

The commission invited public comment regarding the consis-
tency with the coastal management program during the public 
comment period. The commission received no comments re-
garding the consistency of this rulemaking. 

Public Comment 

The commission held a public hearing on September 10, 2013. 
The comment period closed on September 16, 2013. The com-
mission did not receive any comments regarding this rule. 
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Statutory Authority 

The amendment is adopted under Texas Water Code (TWC), 
§5.013(1), concerning the jurisdiction of the commission over 
water rights; §5.102, concerning the commission's general pow-
ers; §5.103, concerning rules; and §5.105, concerning general 
policy, which authorizes the commission to adopt rules as nec-
essary to carry out its power and duties under the TWC. The 
amendment is also adopted under TWC, §11.3271, concerning 
the powers and duties of the Rio Grande Watermaster. 

The adopted amendment implements TWC, §§5.013, 5.102, and 
11.3271. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 8, 

2013. 
TRD-201305141 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: November 28, 2013 
Proposal publication date: August 16, 2013 
For further information, please call: (512) 239-6087 

CHAPTER 336. RADIOACTIVE SUBSTANCE 
RULES 
SUBCHAPTER N. FEES FOR LOW-LEVEL 
RADIOACTIVE WASTE DISPOSAL 
30 TAC §336.1310 
The Texas Commission on Environmental Quality (TCEQ, 
agency, commission) adopts new §336.1310. 

Section 336.1310 is adopted without changes to the proposed 
text as published in the June 21, 2013, issue of the Texas Reg-
ister (38 TexReg 3885) and will not be republished. 

Background and Summary of the Factual Basis for the Adopted 
New Rule 

Texas Health and Safety Code (THSC), §401.245 requires the 
commission by rule to adopt and periodically revise party state 
compact waste disposal fees. Senate Bill (SB) 1504, 82nd Leg-
islature, 2011, allowed the executive director (ED) to set interim 
party-state compact waste disposal fees effective only for the 
period beginning on the date the compact waste disposal facility 
license holder is approved to accept waste at the disposal facil-
ity and ending on the effective date of the rules establishing the 
fees. 

On August 25, 2011, the ED set the interim disposal rates which 
will remain in effect until a final maximum disposal rate schedule 
is adopted by rule. On February 3, 2012, after a technical review 
of Waste Control Specialists' (WCS) low-level radioactive waste 
(LLRW) disposal rate application, the ED published the recom-
mended rate schedule in the February 3, 2013, issue of the 
Texas Register (37 TexReg 538). These recommended disposal 
rates were subject to a contested case hearing if a party-state 
generator requested one. TCEQ received several hearing re-

quests from party-state generators of LLRW and one hearing 
request from the licensee. Therefore, on May 21, 2012, TCEQ 
referred the rate application to the State Office of Administrative 
Hearings (SOAH). As part of the SOAH process, the TCEQ sub-
mitted a recommended disposal rate that differed slightly from 
the original interim disposal rates in that the Class A waste dis-
posal rate was decreased from $150 per cubic foot to $100 per 
cubic foot. Subsequent to that referral, all parties withdrew from 
the rate case, and therefore, the case was remanded to the ED. 

Under §336.1309(g), the ED is required to initiate an expedited 
rulemaking to establish rates once the initial maximum dis-
posal rates have been determined. This rulemaking would add 
§336.1310 setting out the maximum disposal rates. 

Section Discussion 

§336.1310, Rate Schedule 

Adopted new §336.1310 would set out the maximum disposal 
rates that a licensee may charge party-state generators for dis-
posal of LLRW. Additionally, the disposal rates serve as the min-
imum rates that a licensee may charge to nonparty generators 
for disposal of LLRW. 

Final Regulatory Impact Analysis Determination 

The commission reviewed the adopted rulemaking in light of the 
regulatory analysis requirements of Texas Government Code, 
§2001.0225, and determined that the rulemaking is not subject 
to Texas Government Code, §2001.0225 because it does not 
meet the definition of a "major environmental rule" as defined 
in the Texas Administrative Procedure Act. A "major environ-
mental rule" is a rule that is specifically intended to protect the 
environment or reduce risks to human health from environmen-
tal exposure, and that may adversely affect in a material way the 
economy, productivity, competition, jobs, the environment, or the 
public health and safety of the state or a sector of the state. 

This rulemaking does not meet the statutory definition of a "ma-
jor environmental rule" because it is not the specific intent of the 
rulemaking to protect the environment or reduce risks to human 
health from environmental exposure. The specific intent of the 
adopted rulemaking is to implement THSC, §401.245, which re-
quires the commission by rule to adopt and periodically revise 
party-state compact waste disposal fees. 

Further, the rulemaking does not meet the statutory definition of 
a "major environmental rule" because the adopted new rule will 
not adversely affect in a material way the economy, a sector of 
the economy, productivity, competition, jobs, the environment, 
or public health and safety of the state or a sector of the state. 
The cost of complying with the adopted new rule is not expected 
to be significant with respect to the economy as a whole or a 
sector of the economy; therefore, the adopted rulemaking will 
not adversely affect in a material way the economy, a sector of 
the economy, productivity, competition, or jobs. 

Furthermore, the adopted rulemaking does not meet the statu-
tory definition of a "major environmental rule" because it does not 
meet any of the four applicability requirements listed in Texas 
Government Code, §2001.0225(a). Texas Government Code, 
§2001.0225(a) only applies to a major environmental rule, the 
result of which is to: 1) exceed a standard set by federal law, 
unless the rule is specifically required by state law; 2) exceed an 
express requirement of state law, unless the rule is specifically 
required by federal law; 3) exceed a requirement of a delega-
tion agreement or contract between the state and an agency or 
representative of the federal government to implement a state 
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and federal program; or 4) adopt a rule solely under the general 
powers of the agency instead of under a specific state law. The 
adopted rulemaking does not meet the four applicability require-
ments, because the adopted rule: 1) does not exceed a standard 
set by federal law; 2) does not exceed an express requirement 
of state law; 3) does not exceed a requirement of federal delega-
tion agreement or contract between the state and an agency or 
representative of the federal government to implement a state 
and federal program as no such federal delegation agreement 
exists with regard to the adopted rule; and 4) is not an adoption 
of a rule solely under the general powers of the commission as 
the adopted rule is required by THSC, §401.245. 

The commission invited public comment of the draft regulatory 
impact analysis determination during the public comment period. 
The commission did not receive any comments regarding this 
section of the preamble. 

Takings Impact Assessment 

The commission evaluated this adopted rulemaking and per-
formed an assessment of whether the adopted rulemaking con-
stitutes a taking under Texas Government Code, Chapter 2007. 
The commission adopted this rulemaking for the specific pur-
pose of implementing THSC, §401.245 and legislation enacted 
by the 82nd Legislature, 2011. 

The adopted rulemaking creates new §336.1310. The commis-
sion's analysis revealed that creating this rule would achieve 
consistency with THSC, §401.245, as amended in SB 1504, 
82nd Legislature, 2011. New §336.1310 would set out the maxi-
mum disposal rates that a licensee may charge party-state gen-
erators for disposal of LLRW. 

A "taking" under Texas Government Code, Chapter 2007 means 
a governmental action that affects private real property in a man-
ner that requires compensation to the owner under the United 
States or Texas Constitution, or a governmental action that af-
fects real private property in a manner that restricts or limits the 
owner's right to the property and reduces the market value of 
affected real property by at least 25%. Because no taking of pri-
vate real property would occur by establishing by rule the max-
imum disposal rates that a licensee may charge a party-state 
generator, the commission has determined that promulgation 
and enforcement of this adopted rulemaking would be neither 
a statutory nor a constitutional taking of private real property. 
Specifically, there are no burdens imposed on private real prop-
erty under the rule because the adopted rulemaking neither re-
lates to, nor has any impact on, the use or enjoyment of private 
real property, and there would be no reduction in real property 
value as a result of the rulemaking. Therefore, the adopted rule-
making would not constitute a taking under Texas Government 
Code, Chapter 2007. 

Consistency with the Coastal Management Program 

The commission reviewed the adopted rule and found that it 
is neither identified in Coastal Coordination Act Implementation 
Rules, 31 TAC §505.11(b)(2) or (4), nor will it affect any ac-
tion/authorization identified in Coastal Coordination Act Imple-
mentation Rules, 31 TAC §505.11(a)(6). Therefore, the adopted 
rule is not subject to the Texas Coastal Management Program. 

Public Comment 

The commission held a public hearing on July 19, 2013, at 10:00 
a.m., Building E, Room 254S, at the commission's central of-
fice located at 12100 Park 35 Circle. One commenter, WCS, re-
quested to speak at the hearing in support of the new rule. The 

commission also received a written comment from WCS stating 
its support of the new rule without changes. 

Statutory Authority 

The new section is adopted under the Texas Radiation Con-
trol Act, Texas Health and Safety Code (THSC), Chapter 401; 
THSC, §401.011, which provides the commission authority to 
regulate and license the disposal of radioactive substances; and 
THSC, §401.245, which requires the commission, by rule, to 
adopt and periodically revise party-state compact waste disposal 
fees. The adopted new section is also authorized by Texas Wa-
ter Code, §5.103, which provides the commission with the au-
thority to adopt rules necessary to carry out its powers and du-
ties under the Texas Water Code and other laws of the state. 

The adopted new section implements THSC, §401.245, relating 
to Party-State Compact Waste Disposal Fees. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 8, 

2013. 
TRD-201305146 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: November 28, 2013 
Proposal publication date: June 21, 2013 
For further information, please call: (512) 239-0779 

TITLE 34. PUBLIC FINANCE 

PART 1. COMPTROLLER OF PUBLIC 
ACCOUNTS 

CHAPTER 3. TAX ADMINISTRATION 
SUBCHAPTER S. MOTOR FUEL TAX 
34 TAC §3.431 
The Comptroller of Public Accounts adopts an amendment 
to §3.431, concerning refund of gasoline and diesel fuel tax 
to transit company, without changes to the proposed text as 
published in the September 6, 2013, issue of the Texas Register 
(38 TexReg 5850). Subsection (a) states this rule applies only 
to motor fuel transactions that take place on or after January 
1, 2004. Motor fuel transactions that occur prior to January 1, 
2004, were governed by sections in Texas Administrative Code, 
Title 34, Part 1, Chapter 3, Subchapter L. The amendment re-
moves subsection (a) as the 2004 date is no longer relevant and 
Subchapter L has been repealed, and subsequent subsections 
are re-lettered. 

In addition, this section is being amended to implement House 
Bill 2148, 83rd Legislature, 2013. Re-lettered subsection (b) is 
amended to correct the subsection referenced. Re-lettered sub-
section (c) is amended to include a refund to a transit company 
of one cent per gasoline gallon equivalent of compressed natural 
gas or one cent per diesel gallon equivalent of liquefied natural 
gas. 
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No comments were received regarding adoption of the amend-
ment. 

The amendment is adopted under Tax Code, §111.002, which 
provides the comptroller with the authority to prescribe, adopt, 
and enforce rules relating to the administration and enforcement 
of the provisions of Tax Code, Title 2. 

This amendment implements Tax Code, §§162.001, 162.125, 
162.227, and 162.365. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 8, 

2013. 
TRD-201305167 
Ashley Harden 
General Counsel 
Comptroller of Public Accounts 
Effective date: November 28, 2013 
Proposal publication date: September 6, 2013 
For further information, please call: (512) 475-0387 

34 TAC §3.433 
The Comptroller of Public Accounts adopts an amendment to 
§3.433, concerning incidental highway travel, without changes 
to the proposed text as published in the September 6, 2013, is-
sue of the Texas Register (38 TexReg 5850). Subsection (a) 
states this rule applies only to motor fuel transactions that take 
place on or after January 1, 2004. Motor fuel transactions that 
occur prior to January 1, 2004, were governed by sections in 
Texas Administrative Code, Title 34, Part 1, Chapter 3, Subchap-
ter L. The amendment removes subsection (a) as the 2004 date 
is no longer relevant and Subchapter L has been repealed, and 
subsequent subsections are re-lettered and correction to section 
referenced is made. 

In addition, re-lettered subsection (c) is being amended to im-
plement House Bill 2148, 83rd Legislature, 2013, to include for 
refund compressed natural gas and liquefied natural gas used 
in motor vehicles that exclusively operate off-highway except for 
incidental travel on the public highways. 

No comments were received regarding adoption of the amend-
ment. 

The amendment is adopted under Tax Code, §111.002, which 
provides the comptroller with the authority to prescribe, adopt, 
and enforce rules relating to the administration and enforcement 
of the provisions of Tax Code, Title 2. 

This amendment implements Tax Code, §162.125(c)(5) and 
§162.203(a)(2). 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 8, 

2013. 
TRD-201305168 

Ashley Harden 
General Counsel 
Comptroller of Public Accounts 
Effective date: November 28, 2013 
Proposal publication date: September 6, 2013 
For further information, please call: (512) 475-0387 

PART 5. TEXAS COUNTY AND 
DISTRICT RETIREMENT SYSTEM 

CHAPTER 103. CALCULATIONS OR TYPES 
OF BENEFITS 
34 TAC §103.4 
The Texas County and District Retirement System adopts the 
repeal of §103.4, which concerns the process to certify prior ser-
vice and average prior service. The repeal is adopted without 
changes to the proposal as published in the August 9, 2013, is-
sue of the Texas Register (38 TexReg 5013) and will not be re-
published. 

The repeal of §103.4 is adopted to allow for the adoption of new 
§103.4. New §103.4 streamlines the process of certifying av-
erage prior service compensation and allows a subdivision to 
report the member's most recent annual rate of pay to the sys-
tem. The system will then calculate average rate of pay by ap-
plying the formula described in §103.4. The adopted new rule 
applies only to certifications of average prior service compensa-
tion which occur after the effective date of new §103.4. 

No comments were received regarding the adoption of the re-
peal. 

The repeal is adopted under the Texas Government Code, 
§843.104, which authorizes the board of trustees of the Texas 
County and District Retirement System to adopt rules concern-
ing the definitions and computation of average prior service 
compensation. 

Texas Government Code, §843.104, is affected by this adopted 
repeal. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 6, 

2013. 
TRD-201305110 
Tom Harrison 
General Counsel 
Texas County and District Retirement System 
Effective date: November 26, 2013 
Proposal publication date: August 9, 2013 
For further information, please call: (512) 637-3247 

34 TAC §103.4 
The Texas County and District Retirement System adopts new 
§103.4, concerning the certification of prior service and average 
prior service compensation. The new rule is adopted without 
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changes to the proposed text as published the August 9, 2013, 
issue of the Texas Register (38 TexReg 5014). The rule will not 
be republished. 

The new rule streamlines the process of certifying average prior 
service compensation and allows a subdivision to report the 
member's most recent annual rate of pay to the system. The 
system will then calculate average rate of pay by applying the 
formula describe in §103.4. The adopted new rule does not im-
pact a subdivision's ability to adopt another calculation method 
as long as the method is reasonable and equitable and does not 
undervalue the member's average prior service compensation. 
The adopted new rule applies only to certifications of average 
prior service compensation which occur after the effective date 
of new §103.4. 

No comments were received regarding the adoption of the new 
rule. 

The new rule is adopted under the Texas Government Code, 
§843.104, which authorizes the board of trustees of the Texas 
County and District Retirement System to adopt rules concern-
ing the definition and computation of average prior service com-
pensation. 

Texas Government Code, §843.104, is affected by this new rule. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 6, 

2013. 
TRD-201305111 
Tom Harrison 
General Counsel 
Texas County and District Retirement System 
Effective date: November 26, 2013 
Proposal publication date: August 9, 2013 
For further information, please call: (512) 637-3247 

CHAPTER 105. CREDITABLE SERVICE 
34 TAC §105.3 
The Texas County and District Retirement System adopts an 
amendment to §105.3, concerning the credited service for ac-
tive duty qualified military service. The amendment is adopted 
without changes to the proposed text as published in the August 
9, 2013, issue of the Texas Register (38 TexReg 5015). The rule 
will not be republished. 

Section 105.3 tracks §843.502 of the Texas Government Code, 
which provides generally that an eligible member may receive 
one month of credited service in the retirement system for each 
month of qualified military service performed while on active duty. 

Section 105.3 implements the state law, but needs to be updated 
to reflect legislative changes enacted. In 2009, the Legislature 
amended the Texas Government Code §843.502 and repealed 
the requirement of authorization by the subdivision. Accordingly, 
the adopted amendment deletes §105.3(a)(3), which requires 
the approval of the subdivision before credited service may be 
granted by the retirement system. 

No comments were received regarding the adoption of the 
amendment. 

The amendment is adopted under the Texas Government Code, 
§843.502(b), which authorizes the board of trustees of the Texas 
County and District Retirement System to adopt rules concerning 
credited service for qualified military service. 

No other statutes are affected by the adopted amendment. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 6, 

2013. 
TRD-201305108 
Tom Harrison 
General Counsel 
Texas County and District Retirement System 
Effective date: November 26, 2013 
Proposal publication date: August 9, 2013 
For further information, please call: (512) 637-3247 

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 

PART 1. TEXAS DEPARTMENT OF 
PUBLIC SAFETY 

CHAPTER 28. DNA, CODIS, FORENSIC 
ANALYSIS, AND CRIME LABORATORIES 
SUBCHAPTER I. ACCREDITATION 
37 TAC §28.144 
The Texas Department of Public Safety (the department) adopts 
amendments to §28.144, concerning List of Recognized Accred-
iting Bodies. This section is adopted without changes to the 
proposed text as published in the October 4, 2013, issue of the 
Texas Register (38 TexReg 6876) and will not be republished. 

This amendment is necessary to add one new accrediting body 
to the list of recognized accrediting bodies. 

No comments were received regarding the adoption of this 
amendment. 

This amendment is adopted pursuant to Texas Government 
Code, §411.0205, which authorizes the director to adopt rules 
considered necessary for establishing an accreditation process 
for crime laboratories and other entities conducting forensic 
analyses of physical evidence for use in criminal proceedings. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 5, 

2013. 
TRD-201305092 
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D. Phillip Adkins 
General Counsel 
Texas Department of Public Safety 
Effective date: November 25, 2013 
Proposal publication date: October 4, 2013 
For further information, please call: (512) 424-5848 

37 TAC §28.152 
The Texas Department of Public Safety (the department) adopts 
new §28.152, concerning Consent to Cooperate with the Texas 
Forensic Science Commission. This section is adopted with-
out changes to the proposed text as published in the October 
4, 2013, issue of the Texas Register (38 TexReg 6877) and will 
not be republished. 

This new rule is made necessary by the 83rd Legislative Ses-
sion, SB 1238 which amended Government Code, §411.0205. 
Changes to §411.0205 require crime laboratories and other en-
tities seeking accreditation from the department to agree to con-
sent to any request for cooperation by the Texas Forensic Sci-
ence Commission that is made as part of the exercise of the 
commission's duties under Code of Criminal Procedure, Article 
38.01. 

No comments were received regarding the adoption of this new 
rule. 

This new rule is adopted pursuant to Texas Government Code, 
§411.0205, which authorizes the director to adopt rules con-
sidered necessary for establishing an accreditation process for 
crime laboratories and other entities conducting forensic analy-
ses of physical evidence for use in criminal proceedings. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 5, 

2013. 
TRD-201305093 
D. Phillip Adkins 
General Counsel 
Texas Department of Public Safety 
Effective date: November 25, 2013 
Proposal publication date: October 4, 2013 
For further information, please call: (512) 424-5848 
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Ark-Tex Council of Governments 
Texarkana Urban Transit District Request for Proposal 
SUBJECT: Request for Proposals for consulting services to develop 
a 5 year Financial Plan and a 10 year Business Plan, Planning and 
Grant Development Assistance for the Texarkana Urban Transit Dis-
trict (TUTD). 

INVITATION: The purpose of this request for proposals (RFP) is to 
solicit the services of a technical planning consultant to provide plan-
ning assistance, grant assistance and to develop and assist in imple-
menting a 5 year Financial Plan and 10 year Business Plan for the 
TUTD that operates a fixed route bus system within the urbanized area 
of Texarkana, Texas, Texarkana, Arkansas, Wake Village, Texas and 
Nash, Texas in Northeast Texas. The TUTD is managed by the Ark-Tex 
Council of Governments. A full RFP package can be obtained by con-
tacting Owetta Walton, Transportation Coordinator, Ark-Tex Council 
of Governments, P.O. Box 5307, Texarkana, Texas 75501, phone (903) 
832-8636 or email: owalton@atcog.org. 

PROCURING AGENCY: Ark-Tex Council of Governments 

QUESTIONS: Request for revisions or exceptions to the RFP must be 
received in writing to the attention of Lynda Woods-Pugh, Manager of 
Transportation Services, Ark-Tex Council of Governments, P.O. Box 
5307, Texarkana, Texas 75505-5307, by 5:00 p.m. MONDAY DE-
CEMBER 9, 2013. The response to all questions and requests for revi-
sions or exceptions will be issued by ATCOG by 5:00 p.m., FRIDAY 
DECEMBER 27, 2013. 

AWARD: This is a request for proposals and award will be based on 
project personnel, technical approach, and price. 

PROPOSAL DEADLINE: Proposals shall be submitted in a sealed 
envelope or box clearly marked on the outside "SEALED PROPOSAL 
FOR TUTD CONSULTING SERVICES FOR A 5 YEAR FINAN-
CIAL PLAN, A 10 YEAR BUSINESS PLAN, GRANT ASSISTANCE 
AND PLANNING ASSISTANCE." The technical and price proposals 
should be in separate, marked envelopes within the SEALED PRO-
POSAL. Proposals described herein can be submitted either by mail or 
in person on any working day between 8:00 a.m. and 5:00 p.m., until 
FRIDAY JANUARY 17, 2014, to the attention of Lynda Woods-Pugh, 
Public Transportation Manager, at the offices of the Ark-Tex Council 
of Governments located at 4808 Elizabeth Street, Texarkana, Texas, or 
mailed to P.O. Box 5307, Texarkana, Texas 75505-5307. 

PERFORMANCE: The performance period for the contract could 
continue for up to ten years for planning and grant assistant or un-
til funding for Planning Assistance is no longer available through the 
Texas Department of Transportation or the Federal Transit Administra-
tion. 

PERIOD: Start of service is estimated to be on or about FRIDAY, JAN-
UARY 31, 2014. The deadline for the Financial and Business Plans is 
July 30, 2014. 

INSURANCE: Each prospective Proposer is cautioned to review the 
Insurance requirements. 

DBE: Disadvantaged Business Enterprise (DBE) participation goal for 
this solicitation is 4.00 percent. 
TRD-201305230 
L. D. Williamson 
Executive Director 
Ark-Tex Council of Governments 
Filed: November 13, 2013 

Comptroller of Public Accounts 
Notice of Request for Proposals 
Pursuant to Chapter 403, §403.011; Chapter 2155, §2155.001; and 
Chapter 2156, §2156.121 of the Texas Government Code and Chap-
ter 54, Subchapter F of the Texas Education Code, the Comptroller of 
Public Accounts ("Comptroller") on behalf of the Texas Prepaid Higher 
Education Tuition Board ("Board") announces its Request for Propos-
als No. 206i ("RFP") from qualified, independent transition manage-
ment firms to assist Comptroller and the Board in fulfilling the Board's 
need for transition management services for the Texas Guaranteed Tu-
ition Plan as described in the RFP. If approved by the Board, the suc-
cessful respondent(s), if any, will be expected to begin performance of 
the contract on or after March 3, 2014. 

Contact: The RFP will be available electronically on the Electronic 
State Business Daily ("ESBD") at: http://esbd.cpa.state.tx.us on Fri-
day, November 22, 2013, after 10:00 a.m., CT. Parties interested in a 
hard copy of the RFP should contact Robin Reilly, Assistant General 
Counsel, Contracts, Texas Comptroller of Public Accounts, 111 E. 17th 
Street, Room 201, Austin, Texas, 78774 ("Issuing Office"), telephone 
number: (512) 305-8673. 

Questions: All written questions must be received at the above-ref-
erenced address no later than 2:00 p.m. CT on Friday, December 6, 
2013. Questions received after this time and date will not be consid-
ered. Prospective respondents are encouraged to fax or e-mail ques-
tions to (512) 463-3669 or contracts@cpa.state.tx.us to ensure timely 
receipt. On or about Friday, December 20, 2013, Comptroller expects 
to post responses to questions on the ESBD as a RFP Addendum. 

Closing Date: Proposals must be delivered to the Issuing Office no later 
than 2:00 p.m. CT, on Friday, January 17, 2014. Proposals received 
in the Issuing Office after this time and date will not be considered. 
Respondents shall be solely responsible for ensuring the timely receipt 
of Proposals in the Issuing Office. 

Evaluation Criteria: Proposals will be evaluated under the evaluation 
criteria outlined in the RFP. The Board makes the final decision on 
award(s). The Board and Comptroller each reserve the right to accept 
or reject any or all Proposals submitted. The Board and Comptroller 
are not obligated to execute a contract on the basis of this notice or the 
distribution of any RFP. The Board and Comptroller shall not pay for 
any costs incurred by any entity in responding to this notice or the RFP. 

The anticipated schedule of events is as follows: Issuance of RFP -
November 22, 2013, after 10:00 a.m. CT; Questions Due - December 6, 
2013, 2:00 p.m. CT; Official Responses to Questions posted - Decem-
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ber 20, 2013, or as soon thereafter as practical; Proposals Due - January 
17, 2014, 2:00 p.m. CT; Contract Execution - February 28, 2014, or as 
soon thereafter as practical; and Commencement of Work - on or after 
March 3, 2014. Comptroller reserves the right, in its sole discretion, 
to change the dates listed for the anticipated schedule of events. Any 
amendment to this solicitation will be posted on the ESBD as a RFP 
Addendum. It is the responsibility of interested parties to periodically 
check the ESBD for updates to the RFP prior to submitting a Response. 
TRD-201305234 
Robin Reilly 
Assistant General Counsel, Contracts 
Comptroller of Public Accounts 
Filed: November 13, 2013 

Office of Consumer Credit Commissioner 
Notice of Rate Ceilings 
The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in 
§303.003 and §303.009, Texas Finance Code. 

The weekly ceiling as prescribed by §303.003 and §303.009 
for the period of 11/18/13 - 11/24/13 is 18% for Con-
sumer1/Agricultural/Commercial2 credit through $250,000. 

The weekly ceiling as prescribed by §303.003 and §303.009 for the 
period of 11/18/13 - 11/24/13 is 18% for Commercial over $250,000. 
1Credit for personal, family or household use. 
2Credit for business, commercial, investment or other similar purpose. 
TRD-201305235 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Filed: November 13, 2013 

Texas Education Agency 
Request for Applications Concerning 2014-2016 Educator 
Excellence Innovation Program (EEIP) 
Eligible Applicants. The Texas Education Agency (TEA) is request-
ing applications under Request for Applications (RFA) #701-14-101 
from Texas school districts and open-enrollment charter schools, in-
cluding the Texas School for the Blind and Visually Impaired and the 
Texas School for the Deaf, for the 2014-2016 Educator Excellence In-
novation Program (EEIP) grant. Districts or open-enrollment charter 
schools that have been assigned a rating of "Substandard Achievement" 
in the 2011-2012 Financial Integrity Rating System of Texas (FIRST) 
are not eligible to apply for the educator excellence innovation pro-
gram. Additional eligibility requirements apply, as described in the 
RFA. 

Description. The goal of the EEIP is to improve educator effectiveness 
in Texas public schools through the funding of innovative practices that 
target the entire timeline of a teacher's career. The grant awardees will 
improve student performance by fostering open, supportive, and col-
laborative campus cultures that allow teachers to seek and attain growth 
within their field. These new models of recruitment, preparation, hir-
ing, induction, evaluation, professional development, compensation, 
career pathways, and retention will be evaluated for their effectiveness 
in fostering effective teaching and improving student performance, es-

pecially among students attending Title I-funded schools with high lev-
els of economically disadvantaged enrollment, so that best practices 
can be scaled across the state. 

Required practices include induction and mentoring, evaluation, pro-
fessional development and collaboration, and strategic compensation 
and retention. Preferred practices include recruiting and hiring, and 
career pathways. 

This program seeks to provide resources to those applicants that, but 
for the funds provided by the grant, could not implement the effective 
and innovative practices detailed in their local educator excellence in-
novation plan. The submitted application should directly address the 
applicant's need for the grant to successfully carry out these practices. 

This program also seeks to grant funds to those applicants that submit 
well-designed and comprehensive plans. Plans must address the fol-
lowing four required practices to be considered for a grant: Induction 
and Mentoring, Evaluation, Professional Development and Collabora-
tion, and Strategic Compensation and Retention. Applicants will also 
receive favorable consideration for successfully addressing each of the 
following two preferred practices in addition to the four required prac-
tices: Recruiting and Hiring, and Career Pathways. 

Because the successful implementation of these practices requires sup-
port from all levels of district faculty and staff, applicants must demon-
strate that affected personnel groups support both the decision to par-
ticipate in the grant program and the general plan parameters. 

To ensure the legislative intent of geographical diversity for grant re-
cipients is met, no more than four applicants from a single educa-
tion service center (ESC) region can receive a grant, unless there are 
not enough eligible applicants from other ESC regions, in which case 
awarding grants to more than four applicants from a single ESC region 
may be necessary to fully implement the program. Applying districts 
and open-enrollment charter schools will be assigned to the region in 
which they geographically are located when executing this provision. 
Once the fourth applicant from a region is deemed to be a grant recipi-
ent, all other applicants from that region who had not yet been deemed 
a recipient will no longer be considered for a grant award, except in 
the scenario detailed previously where not enough eligible applications 
from other regions are received. 

As stated in statute and administrative rule, grant recipients may renew 
their plan for three additional consecutive school years without resub-
mitting the plan for approval. Applicants should prepare to implement 
their local educator excellence innovation plan for a total of four years 
with grant award assistance, although awards are subject to the continu-
ation and the amount of state appropriations for this program during the 
third and fourth years of the grant cycle. In lieu of submitting an appli-
cation for the third and fourth years of the grant cycle, grant recipients 
will submit a year three and year four program budget. Continuation in 
the grant program is also conditional to grant recipients adhering both 
to the provisions in 19 TAC §102.1073, Educator Excellence Innova-
tion Program, and the conditions outlined in the Application Guidelines 
of the RFA. 

Applicants should apply for the amount of funding needed to cover 
the annual costs associated with implementing the practices detailed in 
their local educator excellence innovation plan. Please see allowable 
activities and unallowable activities in the RFA for guidance on types 
of costs for which applicants may seek grant funds. In each budget 
year within the application, applicants must indicate equal total cost 
amounts. Applicants cannot indicate different total cost amounts in 
different budget years (e.g., if year one total costs are $500,000, year 
two total costs must be $500,000), although the breakdown of how 
costs are allocated within a budget may vary from year to year. 
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Dates of Project. The 2014-2016 Educator Excellence Innovation Pro-
gram (EEIP) grants will be awarded in the spring of 2014 and during 
the 2014-2015 and 2015-2016 school years. Applicants should plan for 
a start date of no earlier than April 1, 2014, and an end date of no later 
than August 31, 2016. 

Project Amount. Funding will be provided for only those districts who 
are awarded, on a competitive basis, a grant. It is anticipated that ap-
proximately 30 grants will be awarded. Grants can range from a min-
imum of $50,000 to a maximum $1 million per year and will vary 
depending on the funding needs, as indicated in their application, of 
districts awarded grants. The total amount of funds dedicated to this 
project is $24 million for the April 1, 2014, to August 31, 2016, project 
period. This project is funded 100 percent from state funds. 

Selection Criteria. Applications will be selected based on the ability 
of each applicant to carry out all requirements contained in the RFA. 
Reviewers will evaluate applications based on the overall quality and 
validity of the proposed grant programs and the extent to which the 
applications address the primary objectives and intent of the project. 
Applications must address each requirement as specified in the RFA to 
be considered for funding. Special consideration will be given to ap-
plicants that meet the following criteria: (1) demonstrate that, but for 
the grant funds, the local educator excellence innovation plan could not 
be implemented; (2) describe a comprehensive, aligned effort that fa-
cilitates the instructional growth of all educators on participating cam-
puses; (3) demonstrate that affected personnel groups support both the 
decision to participate in the grant program and the general plan param-
eters; and (4) include participating campuses that have a significant pro-
portion of enrolled students classified as economically disadvantaged. 
TEA reserves the right to select from the highest-ranking applications 
those that address all requirements in the RFA. 

TEA is not obligated to approve an application, provide funds, or en-
dorse any application submitted in response to this RFA. This RFA does 
not commit TEA to pay any costs before an application is approved. 
The issuance of this RFA does not obligate TEA to award a grant or 
pay any costs incurred in preparing a response. 

Applicants' Conference. An applicants' conference will be held by 
webinar on Monday, January 6, 2014, from 3:00 p.m. to 5:00 p.m. 
To reserve a webinar seat, go to https://www2.gotomeeting.com/regis-
ter/468994090. The system requirements for PC-based attendees are 
Windows 2000, XP Home, XP Pro, 2003 Server, or Vista. The re-
quirements for Macintosh-based attendees are Mac OS X 10.4 (Tiger) 
or later. Each person attending will be required to sign a register set-
ting out the representative's name, email address, telephone number, 
and job title and the name of the school district for which the represen-
tative works. 

Questions relevant to the RFA may be emailed to Tim Regal at tim.re-
gal@tea.state.tx.us or faxed to (512) 463-7795 prior to Friday, Decem-
ber 20, 2013. These questions, along with other information, will be 
addressed in the webinar. The webinar will be open to all potential ap-
plicants and will provide general and clarifying information about the 
program and RFA. 

Requesting the Application. The announcement letter 
and complete RFA will be posted on the TEA website at 
http://burleson.tea.state.tx.us/GrantOpportunities/forms for viewing 
and downloading. In the "Select Search Options" box, select the name 
of the RFA from the drop-down list. Scroll down to the "Application 
and Support Information" section to view all documents that pertain 
to this RFA. 

Further Information. For clarifying information about the RFA, con-
tact Iris Adams, Division of Grants Administration, Texas Education 

Agency, by email at iris.adams@tea.state.tx.us or by telephone at (512) 
463-8525. In order to assure that no prospective applicant may ob-
tain a competitive advantage because of acquisition of information un-
known to other prospective applicants, any and all questions must be 
submitted in writing to the TEA contact persons identified in the Pro-
gram Guidelines of the RFA. All questions and the written answers 
thereto will be posted on the TEA website in the format of Frequently 
Asked Questions (FAQs) at http://burleson.tea.state.tx.us/GrantOppor-
tunities/forms. In the "Select Search Options" box, select the name of 
the RFA from the drop-down list. Scroll down to the "Application and 
Support Information" section to view all documents that pertain to this 
RFA. 

Deadline for Receipt of Applications. Applications must be received 
in the TEA Document Control Center by 5:00 p.m. (Central Time), 
Thursday, January 23, 2014, to be eligible to be considered for funding. 
TRD-201305239 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Filed: November 13, 2013 

♦ ♦ ♦ 
Request for Applications Concerning the 2014-2015 Online 
Bilingual Education Certification Preparation Course Trainings 
Grant 
Eligible Applicants. The Texas Education Agency (TEA) is request-
ing applications under Request for Applications (RFA) #701-14-106 
from institutions of higher education (IHEs) in Texas. To be eligible 
for the 2014-2015 Online Bilingual Education Certification Prepara-
tion Course Trainings grant, the IHE must have a bilingual education 
certification program that is organized around the domains and compe-
tencies that are needed to meet the requirements for bilingual education 
certification. The IHE must have the ability to implement and main-
tain an online bilingual education certification training course to assist 
educators from various local education agencies (LEAs) in education 
service center (ESC) regions as predetermined by the TEA to prepare 
for the bilingual education certification exam. 

Description. The 2014-2015 Online Bilingual Education Certification 
Preparation Course Trainings grant will provide funds to an IHE to pro-
vide online bilingual education certification preparation course train-
ings and technical assistance to certified educators from various LEAs 
in ESC regions as predetermined by the TEA. 

The IHE must coordinate with participating ESCs to (1) promote 
and disseminate information about the tuition-free online preparation 
courses in order to enroll eligible teachers and form multiple cohorts 
of eligible teachers; (2) provide to the multiple cohorts the technical 
assistance needed for the completion of the online bilingual education 
certification preparation courses; (3) provide educators the opportunity 
to communicate with an instructor via electronic boards and distance 
learning; (4) provide the participants the opportunity to earn continu-
ing professional education (CPE) credit hours; and (5) follow up with 
teachers who completed the course but did not pass the certification 
exam to identify the area(s) in which intervention is needed. The IHE 
may be asked to attend and/or present at any symposiums, meetings, 
or webinars at the request of the TEA. 

Dates of Project. The 2014-2015 Online Bilingual Education Certifica-
tion Preparation Course Trainings grant will be implemented beginning 
in the 2014-2015 school year. Applicants should plan for a starting date 
of no earlier than September 8, 2014, and an ending date of no later than 
September 30, 2015. 

IN ADDITION November 22, 2013 38 TexReg 8453 

http://burleson.tea.state.tx.us/GrantOppor
mailto:iris.adams@tea.state.tx.us
http://burleson.tea.state.tx.us/GrantOpportunities/forms
mailto:gal@tea.state.tx.us
https://www2.gotomeeting.com/regis


♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

Project Amount. Funding will be provided for one grant. Approxi-
mately $300,000 is available in federal funds for the 2014-2015 Online 
Bilingual Education Certification Preparation Course Trainings grant. 
This project is funded 100 percent from federal funds. 

Selection Criteria. Applications will be selected based on the ability 
of each applicant to carry out all requirements contained in the RFA. 
Reviewers will evaluate applications based on the overall quality and 
validity of the proposed grant programs and the extent to which the 
applications address the primary objectives and intent of the project. 
Applications must address each requirement as specified in the RFA to 
be considered for funding. TEA reserves the right to select from the 
highest-ranking applications those that address all requirements in the 
RFA. 

TEA is not obligated to approve an application, provide funds, or en-
dorse any application submitted in response to this RFA. This RFA does 
not commit TEA to pay any costs before an application is approved. 
The issuance of this RFA does not obligate TEA to award a grant or 
pay any costs incurred in preparing a response. 

Requesting the Application. The announcement letter 
and complete RFA will be posted on the TEA website at 
http://burleson.tea.state.tx.us/GrantOpportunities/forms for viewing 
and downloading. In the "Select Search Options" box, select the name 
of the RFA from the drop-down list. Scroll down to the "Application 
and Support Information" section to view all documents that pertain 
to this RFA. 

Further Information. For clarifying information contact Susie Coul-
tress, State Director of Bilingual/ESL/Title III/Migrant, Texas Educa-
tion Agency, by email at susie.coultress@tea.state.tx.us or by telephone 
at (512) 463-9581. In order to assure that no prospective applicant may 
obtain a competitive advantage because of acquisition of information 
unknown to other prospective applicants, any and all questions must 
be submitted in writing to the TEA contact persons identified in the 
Program Guidelines of the RFA. All questions and the written answers 
thereto will be posted on the TEA website in the format of Frequently 
Asked Questions (FAQs) at http://burleson.tea.state.tx.us/GrantOppor-
tunities/forms. In the "Select Search Options" box, select the name of 
the RFA from the drop-down list. Scroll down to the "Application and 
Support Information" section to view all documents that pertain to this 
RFA. 

Deadline for Receipt of Applications. Applications must be received 
in the TEA Document Control Center by 5:00 p.m. (Central Time), 
January 30, 2014, to be eligible to be considered for funding. 
TRD-201305240 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Filed: November 13, 2013 

Commission on State Emergency Communica-
tions 
Notice Concluding Annual Review of 1 TAC §255.4 
The Commission on State Emergency Communications (CSEC) pub-
lished notice of its annual review of the definition in 1 TAC §255.4 
of "local exchange access line" and "equivalent local exchange access 
line," in the August 30, 2013, issue of the Texas Register (38 TexReg 
5753). CSEC's annual review is required by Health and Safety Code 
§771.063(c). 

No comments were received regarding CSEC's notice of annual review. 

CSEC has determined not to propose amendments to the definitions 
in 1 TAC §255.4 and to leave in effect the rule as adopted in October 
2007. 

This concludes CSEC's annual review of 1 TAC §255.4. 
TRD-201305246 
Patrick Tyler 
General Counsel 
Commission on State Emergency Communications 
Filed: November 13, 2013 

Employees Retirement System of Texas 
Request for Information - Texas Employees Group Benefits 
Program Health Maintenance Organizations 
In accordance with §1551.213 and §1551.214 of the Texas Insurance 
Code, the Employees Retirement System of Texas ("ERS") is issuing 
a Request for Information ("RFI") seeking information from qualified 
Health Maintenance Organization ("HMO") Carriers concerning the 
ability to provide HMO Services for the Texas Employees Group Ben-
efits Program ("GBP") Participants in designated Texas counties. 

ERS may later publish a Request for Application to contract for these 
services. 

The RFI will be available on or after November 22, 2013, on ERS' 
external server, and all Responses must be received at ERS by 12:00 
Noon CT on January 9, 2014. To access the RFI from the external 
server, qualified HMO Carriers shall email their requests to the atten-
tion of iVendor Mailbox at: ivendorquestions@ers.state.tx.us. Each 
email request shall reflect: 1) the HMO Carrier's full legal name and 
physical address, and 2) the point of contact's full name, phone and fax 
numbers, and email address. Upon receipt of this information, a user 
ID and password will be issued to the requesting HMO Carrier that will 
permit access to the secured RFI. 

General questions concerning the RFI should be sent to the iVendor 
Mailbox where responses, if applicable, are updated frequently. All 
RFI questions submitted to the iVendor Mailbox will be due on De-
cember 6, 2013 at 4:00 p.m. CT. 
TRD-201305192 
Paula A. Jones 
General Counsel and Chief Compliance Officer 
Employees Retirement System of Texas 
Filed: November 12, 2013 

Texas Commission on Environmental Quality 
Agreed Orders 
The Texas Commission on Environmental Quality (TCEQ, agency or 
commission) staff is providing an opportunity for written public com-
ment on the listed Agreed Orders (AOs) in accordance with Texas Wa-
ter Code (TWC), §7.075. TWC, §7.075 requires that before the com-
mission may approve the AOs, the commission shall allow the pub-
lic an opportunity to submit written comments on the proposed AOs. 
TWC, §7.075 requires that notice of the proposed orders and the op-
portunity to comment must be published in the Texas Register no later 
than the 30th day before the date on which the public comment pe-
riod closes, which in this case is December 23, 2013. TWC, §7.075 
also requires that the commission promptly consider any written com-
ments received and that the commission may withdraw or withhold 
approval of an AO if a comment discloses facts or considerations that 
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indicate that consent is inappropriate, improper, inadequate, or incon-
sistent with the requirements of the statutes and rules within the com-
mission's jurisdiction or the commission's orders and permits issued in 
accordance with the commission's regulatory authority. Additional no-
tice of changes to a proposed AO is not required to be published if those 
changes are made in response to written comments. 

A copy of each proposed AO is available for public inspection at both 
the commission's central office, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-2545 and at the appli-
cable regional office listed as follows. Written comments about an AO 
should be sent to the enforcement coordinator designated for each AO 
at the commission's central office at P.O. Box 13087, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on December 23, 
2013. Written comments may also be sent by facsimile machine to the 
enforcement coordinator at (512) 239-2550. The commission enforce-
ment coordinators are available to discuss the AOs and/or the comment 
procedure at the listed phone numbers; however, TWC, §7.075 pro-
vides that comments on the AOs shall be submitted to the commission 
in writing. 

(1) COMPANY: A&T, Incorporated dba Gas N Stuff; DOCKET NUM-
BER: 2013-1368-PST-E; IDENTIFIER: RN101844421; LOCATION: 
Red Oak, Ellis County; TYPE OF FACILITY: convenience store with 
retail sales of gasoline; RULE VIOLATED: 30 TAC §334.50(b)(2) and 
TWC, §26.3475(a), by failing to provide release detection for the pres-
surized piping associated with the underground storage tank system; 
PENALTY: $7,243; ENFORCEMENT COORDINATOR: David Car-
ney, (512) 239-2583; REGIONAL OFFICE: 2309 Gravel Drive, Fort 
Worth, Texas 76118-6951, (817) 588-5800. 

(2) COMPANY: American Ckritical Energy Systems, Incorporated dba 
Amber Creek Mobile Home Park; DOCKET NUMBER: 2013-1409-
PWS-E; IDENTIFIER: RN101214930; LOCATION: Spring Branch, 
Comal County; TYPE OF FACILITY: public water system; RULE VI-
OLATED: 30 TAC §290.117(c)(2)(A) and (i)(I), by failing to collect 
semiannual lead and copper samples and provide the results to the ex-
ecutive director for the January 1, 2010 - June 30, 2010, July 1, 2010 -
December 31, 2010, and January 1, 2011 - June 30, 2011, July 1, 2011 -
December 31, 2011, and July 1, 2012 - December 31, 2012 monitoring 
periods; 30 TAC §290.109(c)(4)(B) and §290.122(c)(2)(A), by failing 
to collect raw groundwater source Escherichia coli samples from all 
active sources within 24 hours of notification of a distribution total co-
liform-positive result on a routine sample and failed to provide public 
notification regarding the failure to sample raw groundwater sources 
for the months of April and May 2012; and 30 TAC §290.122(c)(2)(A), 
by failing to provide public notification for failing to conduct increased 
coliform monitoring following a coliform-positive result for the month 
of May 2012; PENALTY: $2,538; ENFORCEMENT COORDINA-
TOR: Yuliya Dunaway, (210) 403-4077; REGIONAL OFFICE: 14250 
Judson Road, San Antonio, Texas 78233-4480, (210) 490-3096. 

(3) COMPANY: Aryana, Incorporated dba MLK Food Mart; DOCKET 
NUMBER: 2013-1199-PST-E; IDENTIFIER: RN102032554; LOCA-
TION: Houston, Harris County; TYPE OF FACILITY: convenience 
store with retail sales of gasoline; RULE VIOLATED: 30 TAC 
§115.245(2) and Texas Health and Safety Code, §382.085(b), by 
failing to verify proper operation of the Stage II equipment and vapor 
space manifolding and dynamic back pressure at least once every 36 
months or upon major system replacement or modification, whichever 
occurs first; PENALTY: $3,547; ENFORCEMENT COORDINATOR: 
Rebecca Boyett, (512) 239-2503; REGIONAL OFFICE: 5425 Polk 
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500. 

(4) COMPANY: City of China; DOCKET NUMBER: 2013-1180-
MWD-E; IDENTIFIER: RN101721686; LOCATION: Jefferson 
County; TYPE OF FACILITY: wastewater treatment plant; RULE VI-

OLATED: TWC, §26.121(a)(1), 30 TAC §305.125(1), and Texas Pol-
lutant Discharge Elimination System Permit Number WQ0012104001 
Effluent Limitations and Monitoring Requirements Number 1, by 
failing to comply with the permitted effluent limitations; PENALTY: 
$5,250; Supplemental Environmental Project offset amount of $4,200 
applied to Jefferson County; ENFORCEMENT COORDINATOR: 
Jennifer Graves, (956) 430-6023; REGIONAL OFFICE: 3870 Eastex 
Freeway, Beaumont, Texas 77703-1892, (409) 898-3838. 

(5) COMPANY: City of Ladonia; DOCKET NUMBER: 2013-
1278-MWD-E; IDENTIFIER: RN101919116; LOCATION: Fan-
nin County; TYPE OF FACILITY: wastewater treatment plant; 
RULE VIOLATED: 30 TAC §305.125(1) and (17) and §319.7(d) 
and Texas Pollutant Discharge Elimination System Permit Number 
WQ0014673001, Monitoring and Reporting Requirements Number 1, 
by failing to timely submit monitoring results at the intervals specified 
in the permit; PENALTY: $1,275; ENFORCEMENT COORDINA-
TOR: Remington Burklund, (512) 239-2611; REGIONAL OFFICE: 
2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 

(6) COMPANY: City of Odessa (Field Citation); DOCKET NUM-
BER: 2012-1995-PST-E; IDENTIFIER: RN102346764; LOCATION: 
Odessa, Ector County; TYPE OF FACILITY: water pump station; 
RULE VIOLATED: 30 TAC §334.8(c), by failing to timely renew a 
previously issued underground storage tank (UST) delivery certificate 
by submitting a properly completed UST registration and self-certifi-
cation form at least 30 days before the expiration date; and 30 TAC 
§334.8(c)(5)(A)(i), by failing to make available to a common carrier 
a valid, current TCEQ delivery certificate before accepting delivery 
of a regulated substance into the USTs; PENALTY: $1,750; EN-
FORCEMENT COORDINATOR: Nadia Hameed, (713) 767-3629; 
REGIONAL OFFICE: 9900 West IH-20, Suite 100 Midland, Texas 
79706, (432) 570-1359. 

(7) COMPANY: Delek Refining, Ltd.; DOCKET NUMBER: 
2013-1534-AIR-E; IDENTIFIER: RN100222512; LOCATION: Tyler, 
Smith County; TYPE OF FACILITY: petroleum refinery; RULE 
VIOLATED: 30 TAC §116.115(c) and §122.143(4), Texas Health 
and Safety Code (THSC), §382.085(b), Federal Operating Permit 
(FOP) Number O1257, Special Terms and Conditions (STC) Number 
15, and New Source Review Permit Numbers 21104, 4028, 4902, 
56281, 5955, and 5955A, Special Conditions Number 1, by failing 
to prevent unauthorized emissions; and 30 TAC §101.201(b)(1)(D) 
and §122.143(4), THSC, §382.085(b), and FOP Number O1257, STC 
Number 2F, by failing to include the facility identification numbers 
of all the facilities that experienced the emissions events in the fi-
nal reports for Incident Numbers 180535 and 181996; PENALTY: 
$14,001; ENFORCEMENT COORDINATOR: Rachel Bekowies, 
(512) 239-2608; REGIONAL OFFICE: 2916 Teague Drive, Tyler, 
Texas 75701-3734, (903) 535-5100. 

(8) COMPANY: Donald E. Crane dba Westgate Manufactured 
Townhome Community and Country Village Mobile Home Es-
tates; DOCKET NUMBER: 2013-1011-PWS-E; IDENTIFIER: 
RN102675121 (Facility 1); RN101267466 (Facility 2); LOCATION: 
Midland, Midland County; TYPE OF FACILITY: public water sup-
ply; RULE VIOLATED: 30 TAC §290.122(c)(2)(A), by failing to 
provide public notification for the failure to submit a Disinfectant 
Level Quarterly Operating Report (DLQOR) failure to collect routine 
coliform monitoring samples, repeat coliform monitoring samples 
and increased coliform monitoring samples; 30 TAC §290.271(b) 
and §290.274(a) and (c ), by failing to mail or directly deliver one 
copy of the Consumer Confidence Report (CCR) to each bill paying 
customer by July 1 of each year and failed to submit to the TCEQ 
by July 1 of each year a copy of the annual CCR and certification 
that the CCR has been distributed to the customers of the facility 
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and that the information in the CCR is correct and consistent with 
compliance monitoring data; 30 TAC §290.122(b)(2)(A), by failing to 
provide public notification of the maximum contaminant level (MCL) 
exceedances for arsenic; 30 TAC §290.122(c)(2)(A), by failing to 
provide public notification for the failure to collect routine coliform 
monitoring; 30 TAC §290.109(c)(4)(B), by failing to collect raw 
groundwater source Escherichia coli samples from all active sources 
within 24 hours of notification of a distribution total coliform-positive 
result on a routine sample; and 30 TAC §290.122(a)(2), by failing to 
provide public notification for the failure to comply with the acute 
MCL for nitrates; PENALTY: $2,775; ENFORCEMENT COORDI-
NATOR:       
9900 West IH-20, Suite 100 Midland, Texas 79706, (432) 570-1359. 

(9) COMPANY: Double Diamond, Incorporated dba The Retreat 
Golf Course; DOCKET NUMBER: 2013-1353-WR-E; IDENTIFIER: 
RN106806714; LOCATION: Cleburne, Johnson County; TYPE OF 
FACILITY: golf course; RULE VIOLATED: TWC, §11.121 and 30 
TAC §297.11, by failing to obtain authorization prior to impounding, 
diverting, storing or using state water; PENALTY: $500; ENFORCE-
MENT COORDINATOR: Jill Russell, (512) 239-4564; REGIONAL 
OFFICE: 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 
588-5800. 

(10) COMPANY: ExxonMobil Oil Corporation; DOCKET NUMBER: 
2013-1364-AIR-E; IDENTIFIER: RN102450756; LOCATION: Beau-
mont, Jefferson County; TYPE OF FACILITY: petroleum refinery; 
RULE VIOLATED: 30 TAC §§101.20(3), 116.715(a), and 122.143(4), 
Texas Health and Safety Code, §382.085(b), Flexible Permit Num-
bers 49138, PSDTX768M1, PSDTX799, PSDTX802, PSDTX932, and 
PSDTX992M1, Special Conditions Number 1, and Federal Operating 
Permit Number O1871, Special Terms and Conditions Number 7, by 
failing to prevent unauthorized emissions; PENALTY: $13,125; Sup-
plemental Environmental Project offset amount of $5,250 applied to 
Texas Air Research Center; ENFORCEMENT COORDINATOR: Jes-
sica Schildwachter, (512) 239-2617; REGIONAL OFFICE: 3870 Eas-
tex Freeway, Beaumont, Texas 77703-1892, (409) 898-3838. 

(11) COMPANY: Faizan LLC dba Commercial Express; DOCKET 
NUMBER: 2013-1586-PST-E; IDENTIFIER: RN106390172; LO-
CATION: San Antonio, Bexar County; TYPE OF FACILITY: 
convenience store with retail sales of gasoline; RULE VIOLATED: 
30 TAC §334.8(c)(4)(A)(vii) and (5)(B)(ii), by failing to renew a 
previously issued underground storage tank (UST) delivery certificate 
by submitting a properly completed UST registration and self-cer-
tification form at least 30 days before the expiration date; 30 TAC 
§334.8(c)(5)(A)(i) and TWC, §26.3467(a), by failing to make avail-
able to a common carrier a valid, current TCEQ delivery certificate 
before accepting delivery of a regulated substance into the UST; and 
30 TAC §334.50(b)(2) and TWC, §26.3475(a), by failing to provide 
release detection for the pressurized piping associated with the UST 
system; PENALTY: $4,443; ENFORCEMENT COORDINATOR: 
Troy Warden, (512) 239-1050; REGIONAL OFFICE: 14250 Judson 
Road, San Antonio, Texas 78233-4480, (210) 490-3096. 

(12) COMPANY: Flint Hills Resources Port Arthur, LLC; DOCKET 
NUMBER: 2012-1849-AIR-E; IDENTIFIER: RN100217389; LO-
CATION: Port Arthur, Jefferson County; TYPE OF FACILITY: 
petrochemical manufacturing plant; RULE VIOLATED: 30 TAC 
§§101.20(3), 116.715(a) and (c)(7), and 122.143(4), Texas Health 
and Safety Code, §382.085(b), Federal Operating Permit Number 
O-1317, Special Terms and Conditions Number 22, and Flexible 
Permit Numbers 16989 and PSD-TX-794, Special Conditions Number 
1, by failing to prevent unauthorized emissions; PENALTY: $13,125; 
Supplemental Environmental Project offset amount of $5,250 applied 
to Southeast Texas Regional Planning Commission - Southeast Texas 

Abigail Lindsey, (512) 239-2576; REGIONAL OFFICE:

Regional Air Monitoring Network Ambient Air Monitoring Station; 
ENFORCEMENT COORDINATOR: Jessica Schildwachter, (512) 
239-2617; REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont, 
Texas 77703-1892, (409) 898-3838. 

(13) COMPANY: Fred A. Mitchell dba Fred Mitchell Mobile Home 
Park; DOCKET NUMBER: 2013-1471-PWS-E; IDENTIFIER: 
RN105905004; LOCATION: Cleburne, Johnson County; TYPE OF 
FACILITY: mobile home park with a public water supply; RULE VI-
OLATED: 30 TAC §290.45(b)(1)(F)(iv) and Texas Health and Safety 
Code (THSC), §341.0315(c), by failing to provide a pressure tank 
capacity of at least 20 gallons per connection; 30 TAC §290.46(f)(2) 
and (3)(A)(i)(III), by failing to provide facility records to commission 
personnel at the time of an investigation; 30 TAC §290.43(c), by 
failing to provide a ground storage tank which is designed, fabricated, 
erected, tested and disinfected in strict accordance with current Ameri-
can Water Works Association standards; 30 TAC §290.45(b)(1)(F)(iii) 
and THSC, §341.0315(c), by failing to provide two or more service 
pumps with a total capacity of 2.0 gallons per minute connection; 
30 TAC §290.42(l), by failing to maintain a thorough and up-to-date 
plant operations manual for operator review and reference; 30 TAC 
§290.46(n)(2), by failing to provide an accurate and up-to-date map of 
the distribution system so that valves and mains can be easily located 
during emergencies; 30 TAC §290.46(t), by failing to post a legible 
sign at the facility's production, treatment and storage facilities that 
contains the name of the facility and emergency telephone numbers 
where a responsible official can be contacted; and 30 TAC §290.121(a) 
and (b), by failing to develop, maintain on hand, and make available 
to the executive director upon request an accurate and up-to-date 
chemical and microbiological monitoring plan that identifies all 
sampling locations, describe the sampling frequency, and specifies the 
analytical procedures and laboratories that the public water system 
will use to comply with the monitoring requirements; PENALTY: 
$700; ENFORCEMENT COORDINATOR: Katy Montgomery, (210) 
403-4016; REGIONAL OFFICE: 2309 Gravel Drive, Fort Worth, 
Texas 76118-6951, (817) 588-5800. 

(14) COMPANY: H2Go, LLC dba Speedy Bee Car Wash; DOCKET 
NUMBER: 2013-1453-PST-E; IDENTIFIER: RN101549921; LOCA-
TION: Southlake, Tarrant County; TYPE OF FACILITY: convenience 
store with retail sales of gasoline; RULE VIOLATED: 30 TAC 
§334.50(b)(1)(A) and TWC, §26.3475(c)(1), by failing to monitor 
the underground storage tank for releases at a frequency of at least 
once every month; PENALTY: $2,438; ENFORCEMENT COORDI-
NATOR: Jason Fraley, (512) 239-2611; REGIONAL OFFICE: 2309 
Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 

(15) COMPANY: HR&B Services, LLC dba Conoco Ex-
press; DOCKET NUMBER: 2013-1258-PST-E; IDENTIFIER: 
RN101570091; LOCATION: Irving, Dallas County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), 
by failing to monitor the underground storage tanks (USTs) for 
releases at a frequency of at least once every month; 30 TAC 
§334.50(b)(2) and TWC, §26.3475(a), by failing to provide release 
detection for the pressurized piping associated with the USTs; 30 TAC 
§334.50(b)(2)(A)(i)(III) and TWC, §26.3475(a), by failing to test the 
line leak detectors for performance and operational reliability at least 
once per year; 30 TAC §334.602(a), by failing to designate, train, 
and certify at least one named individual for each class of operator, 
Class A, Class B, and Class C for the Station; 30 TAC §115.244(3) 
and Texas Health and Safety Code (THSC), §382.085(b), by failing to 
conduct monthly inspections of the Stage II vapor recovery system; 
30 TAC §115.248(1) and THSC, §382.085(b), by failing to ensure 
at least one station representative received training in the operation 
and maintenance of the Stage II vapor recovery system, and each 
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current employee received in-house Stage II vapor recovery training 
regarding the purpose and correct operation of the vapor recovery 
system; and 30 TAC §115.245(2) and THSC, §382.085(b), by failing 
to verify proper operation of the Stage II equipment at least once every 
12 months and the Stage II vapor space manifolding and dynamic 
back pressure at least once every 36 months or upon major system 
replacement or modification; PENALTY: $11,651; ENFORCEMENT 
COORDINATOR: Judy Kluge, (817) 588-5825; REGIONAL 
OFFICE: 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 
588-5800. 

(16) COMPANY: Jalynn Raybion dba Texas Empire; DOCKET 
NUMBER: 2013-1633-PWS-E; IDENTIFIER: RN106553860; LO-
CATION: Angleton, Brazoria County; TYPE OF FACILITY: public 
water system; RULE VIOLATED: 30 TAC §290.109(f)(3) and Texas 
Health and Safety Code, §341.031(a), by failing to comply with the 
maximum contaminant level for total coliform during the months of 
May and June 2013; and 30 TAC §290.109(c)(3)(A)(i) and (B), by 
failing to collect a required number of repeat distribution coliform 
samples after being notified of a total coliform-positive result on a 
routine distribution sample; PENALTY: $928; ENFORCEMENT 
COORDINATOR: Yuliya Dunaway, (210) 403-4077; REGIONAL 
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486, 
(713) 767-3500. 

(17) COMPANY: Joe Swartz Electric Company, Ltd. (Field Ci-
tation); DOCKET NUMBER: 2013-0008-PST-E; IDENTIFIER: 
RN101808442; LOCATION: Houston, Harris County; TYPE OF 
FACILITY: fleet refueling facility; RULE VIOLATED: 30 TAC 
§334.8(c)(4)(A)(vii) and (5)(B)(ii), by failing to renew a previ-
ously issued underground storage tank (UST) delivery certificate by 
submitting a properly completed UST registration and self-certifica-
tion form at least 30 days before the expiration date; and 30 TAC 
§334.8(c)(5)(A)(i) and TWC, §26.3467(a), by failing to make avail-
able to a common carrier a valid, current TCEQ delivery certificate 
before accepting delivery of a regulated substance into the USTs; 
PENALTY: $1,750; ENFORCEMENT COORDINATOR: Nadia 
Hameed, (713) 767-3629; REGIONAL OFFICE: 5425 Polk Avenue, 
Suite H, Houston, Texas 77023-1486, (713) 767-3500. 

(18) COMPANY: Kinder Morgan Production Company LLC; 
DOCKET NUMBER: 2013-1487-AIR-E; IDENTIFIER: 
RN102170966; LOCATION: Snyder, Scurry County; TYPE OF 
FACILITY: casinghead gas processing plant; RULE VIOLATED: 30 
TAC §§101.20(2), 113.1090, and 122.143(4), 40 Code of Federal 
Regulations §63.6600(a), Texas Health and Safety Code, §382.085(b), 
and Federal Operating Permit Number O3061, Special Terms and 
Conditions Number 1D, by failing to comply with the emission 
limitation for formaldehyde; PENALTY: $2,813; ENFORCEMENT 
COORDINATOR: Rachel Bekowies, (512) 239-2608; REGIONAL 
OFFICE: 1977 Industrial Boulevard, Abilene, Texas 79602-7833, 
(325) 698-9674. 

(19) COMPANY: LALANI's INVESTMENT INCORPORATED dba 
786 Truck Stop 1; DOCKET NUMBER: 2013-1521-PST-E; IDENTI-
FIER: RN101880607; LOCATION: Beasley, Fort Bend County; TYPE 
OF FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), by 
failing to monitor the underground storage tanks for releases at a fre-
quency of at least once every month; PENALTY: $8,250; ENFORCE-
MENT COORDINATOR: Mike Pace, (817) 588-5933; REGIONAL 
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486, 
(713) 767-3500. 

(20) COMPANY: MILBERGER LANDSCAPING, INCORPO-
RATED; DOCKET NUMBER: 2013-1515-PWS-E; IDENTIFIER: 
RN106799042; LOCATION: San Antonio, Bexar County; TYPE 

OF FACILITY: public water system; RULE VIOLATED: 30 
TAC §290.39(e)(1) and (h)(1) and Texas Health and Safety Code, 
§341.035(a), by failing to submit plans and specifications to the 
executive director for review and approval prior to the establishment 
of a new public water supply; and 30 TAC §290.42(b)(1) and (e)(3), 
by failing to provide disinfection facilities for the groundwater supply 
for the purpose of microbiological control and distribution protection; 
PENALTY: $500; ENFORCEMENT COORDINATOR: Yuliya Dun-
away, (210) 403-4077; REGIONAL OFFICE: 14250 Judson Road, 
San Antonio, Texas 78233-4480, (210) 490-3096. 

(21) COMPANY: Millersview-Doole Water Supply Corpora-
tion; DOCKET NUMBER: 2013-1740-MSW-E; IDENTIFIER: 
RN104474523; LOCATION: Paint Rock, Concho County; TYPE 
OF FACILITY: water treatment plant; RULE VIOLATED: 30 TAC 
§324.4, by failing to prevent the unauthorized discharge of used oil on 
the ground; PENALTY: $250; ENFORCEMENT COORDINATOR: 
Margarita Dennis, (817) 588-5892; REGIONAL OFFICE: 622 South 
Oakes, Suite K, San Angelo, Texas 76903-7013, (325) 655-9479. 

(22) COMPANY: N & H Enterprises and Son, Incorporated dba Super 
Stop 7; DOCKET NUMBER: 2013-1397-PST-E; IDENTIFIER: 
RN101433019; LOCATION: Port Arthur, Jefferson County; TYPE 
OF FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), by 
failing to monitor the underground storage tanks (USTs) for releases 
at a frequency of at least once every month; TAC §334.50(b)(2) 
and TWC, §26.3475(a), by failing to provide release detection for 
the pressurized piping associated with the UST system; PENALTY: 
$3,879; ENFORCEMENT COORDINATOR: Jill Russell, (512) 
239-4564; REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont, 
Texas 77703-1892, (409) 898-3838. 

(23) COMPANY: Owens Corning Insulating Systems, LLC; DOCKET 
NUMBER: 2013-0889-AIR-E; IDENTIFIER: RN100223585; LO-
CATION: Waxahachie, Ellis County; TYPE OF FACILITY: wool 
fiberglass insulation manufacturing plant; RULE VIOLATED: 30 TAC 
§116.115(c) and §122.143(4), Texas Health and Safety Code (THSC), 
§382.085(b), Permit Number 6093, Special Conditions (SC) Number 
1, and Federal Operating Permit (FOP) Number O1094, Special Terms 
and Conditions (STC) Number 8, by failing to comply with the permit-
ted carbon monoxide emission rate of 20.70 pounds per hour (lbs/hr) 
and the permitted volatile organic compounds emission rate of 10.50 
lbs/hr.; 30 TAC §116.115(c) and §122.143(4), THSC, §382.085(b), 
Permit Number 6093, SC Number 46, and FOP Number O1094, 
STC Number 8, by failing to submit records of adjusted operating 
parameters and daily records of glass production and binder usage 
rates sufficient to demonstrate compliance with the permitted emission 
rates for emission point number 40 within 60 days after a stack test 
is conducted, and on a monthly basis until a permit amendment has 
been approved or until a re-test showing compliance is performed; 
30 TAC §116.115(c) and §122.143(4), THSC, §382.085(b), Permit 
Number 6093, SC Number 1, and FOP Number O1094, STC Number 
8, by failing to prevent unauthorized emissions; 30 TAC §101.201(a) 
and THSC, §382.085(b), by failing to submit an initial notification 
for Incident Number 177834 within 24 hours after discovery of the 
emissions event; PENALTY: $16,576; Supplemental Environmental 
Project offset amount of $6,630 applied to North Central Texas Clean 
School Bus Program; ENFORCEMENT COORDINATOR: Kimberly 
Morales, (713) 422-8938; REGIONAL OFFICE: 2309 Gravel Drive, 
Fort Worth, Texas 76118-6951, (817) 588-5800. 

(24) COMPANY: SAM RAYBURN WATER, INCORPORATED; 
DOCKET NUMBER: 2013-1315-PWS-E; IDENTIFIER: 
RN101189736; LOCATION: Lufkin, San Augustine County; TYPE 
OF FACILITY: public water supply; RULE VIOLATED: 30 TAC 
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§290.110(e)(4)(A) and (f)(3), by failing to submit a Disinfectant Level 
Quarterly Operating Report to the executive director each quarter by 
the tenth day of the month following the end of the quarter; 30 TAC 
§290.271(b) and §290.274(a) and (c), by failing to mail or directly 
deliver one copy of the Consumer Confidence Report (CCR) to each 
bill paying customer by July 1 of each year and failed to submit to 
the TCEQ by July 1 of each year a copy of the annual CCR and 
certification that the CCR has been distributed to the customers of the 
facility and that the information in the CCR is correct and consistent 
with compliance monitoring data; 30 TAC §290.113(e), by failing 
to provide the results of quarterly sampling for Stage I Disinfection 
By-products to the executive director for the fourth quarter of 2012 
and the first quarter of 2013; 30 TAC §290.106(e), by failing to 
provide the results of annual nitrate sampling to the executive director 
for the 2012 monitoring period; and 30 TAC §290.122(b)(2)(A), 
by failing to provide public notification regarding the exceedance 
of the maximum contaminant level for haloacetic acids and total 
trihalomethanes for the second and third quarters of 2012; PENALTY: 
$1,905; ENFORCEMENT COORDINATOR: Jim Fisher, (512) 
239-2537; REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont, 
Texas 77703-1892, (409) 898-3838. 

(25) COMPANY: Stolthaven Houston, Incorporated; DOCKET NUM-
BER: 2013-1428-AIR-E; IDENTIFIER: RN100210475; LOCATION: 
Houston, Harris County; TYPE OF FACILITY: chemical products 
storage and distribution terminal; RULE VIOLATED: 30 TAC 
§101.10(b)(2) and (e) and Texas Health and Safety Code, §382.085(b), 
by failing to submit an annual emissions inventory update by March 
31, 2013; PENALTY: $7,200; ENFORCEMENT COORDINATOR: 
Jessica Schildwachter, (512) 239-2617; REGIONAL OFFICE: 5425 
Polk Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500. 

(26) COMPANY: TAHA INVESTMENTS INCORPORATED dba 
Lee's Quick Pak; DOCKET NUMBER: 2013-1219-PST-E; IDENTI-
FIER: RN101871481; LOCATION: Waco, McLennan County; TYPE 
OF FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), 
by failing to monitor the underground storage tanks for releases 
at a frequency of at least once every month; PENALTY: $2,438; 
ENFORCEMENT COORDINATOR: Jason Fraley, (512) 239-2552; 
REGIONAL OFFICE: 6801 Sanger Avenue, Suite 2500, Waco, Texas 
76710-7826, (254) 751-0335. 

(27) COMPANY: Texarkana Mobile Home Park, LLLP; DOCKET 
NUMBER: 2013-1538-PWS-E; IDENTIFIER: RN102685815; LO-
CATION: Bowie County; TYPE OF FACILITY: public water supply; 
RULE VIOLATED: 30 TAC §290.271(b) and §290.274(a) and (c), 
by failing to mail or directly deliver one copy of the Consumer 
Confidence Report (CCR) to each customer by July 1 of each year 
and failed to submit to the TCEQ by July 1 of each year a copy of 
the annual CCR and certification that the CCR has been distributed 
to the customers of the facility and that the information in the CCR 
is correct and consistent with compliance monitoring data; 30 TAC 
§290.110(e)(4)(A) and (f)(3), by failing to submit a Disinfectant 
Level Quarterly Operating Report to the executive director each 
quarter by the tenth day of the month following the end of the quarter; 
PENALTY: $1,151; ENFORCEMENT COORDINATOR: Jim Fisher, 
(512) 239-2537; REGIONAL OFFICE: 2916 Teague Drive, Tyler, 
Texas 75701-3734, (903) 535-5100. 

(28) COMPANY: Tigua Transportation, Incorporated; DOCKET 
NUMBER: 2013-1635-PST-E; IDENTIFIER: RN100558931; LO-
CATION: El Paso, El Paso County; TYPE OF FACILITY: common 
carrier; RULE VIOLATED: 30 TAC §334.5(b)(1)(A), by failing to 
verify that the owner or operator of an underground storage tank (UST) 
system possessed a valid, current TCEQ delivery certificate prior to 

depositing a regulated substance into the UST system; PENALTY: 
$3,484; ENFORCEMENT COORDINATOR: Rebecca Boyett, (512) 
239-2503; REGIONAL OFFICE: 401 East Franklin Avenue, Suite 
560, El Paso, Texas 79901-1206, (915) 834-4949. 

(29) COMPANY: Winkley's, Incorporated; DOCKET NUMBER: 
2013-1486-EAQ-E; IDENTIFIER: RN106758022; LOCATION: 
Liberty Hill, Williamson County; TYPE OF FACILITY: operates a re-
tail/commercial property; RULE VIOLATED: 30 TAC §213.23(a)(1), 
by failing to obtain approval of a Contributing Zone Plan prior to com-
mencing a regulated activity over the Edwards Aquifer; PENALTY: 
$2,813; ENFORCEMENT COORDINATOR: Jill Russell, (512) 
239-4564; REGIONAL OFFICE: 12100 Park 35 Circle, Austin, Texas 
78753, (512) 339-2929. 

(30) COMPANY: Y & V Enterprises, L.L.C. dba I-30 Mini 
Mart; DOCKET NUMBER: 2013-1522-PST-E; IDENTIFIER: 
RN100774298; LOCATION: Fort Worth, Tarrant County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), 
by failing to monitor the underground storage tanks for releases 
at a frequency of at least once every month; PENALTY: $4,500; 
ENFORCEMENT COORDINATOR: Jason Fraley, (512) 239-2552; 
REGIONAL OFFICE: 2309 Gravel Drive, Fort Worth, Texas 
76118-6951, (817) 588-5800. 

(31) COMPANY: Ya Razzak, Incorporated dba Fast Trak; DOCKET 
NUMBER: 2013-1537-AIR-E; IDENTIFIER: RN105578843; LOCA-
TION: El Paso, El Paso County; TYPE OF FACILITY: convenience 
store with retail sales of gasoline; RULE VIOLATED: 30 TAC 
§115.252(2) and Texas Health and Safety Code, §382.085(b), by 
failing to comply with the maximum Reid Vapor Pressure requirement 
of 7.0 pounds per square inch absolute during the control period of 
June 1 through September 16; PENALTY: $1,125; ENFORCEMENT 
COORDINATOR: Heather Podlipny, (512) 239-2603; REGIONAL 
OFFICE: 401 East Franklin Avenue, Suite 560, El Paso, Texas 
79901-1206, (915) 834-4949. 
TRD-201305223 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: November 12, 2013 

Enforcement Orders 
An agreed order was entered regarding M & M Mooring Company, 
Docket No. 2012-1263-MSW-E on November 6, 2013 assessing 
$26,826 in administrative penalties with $5,365 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Clinton Sims, Enforcement Coordinator at (512) 239-6933, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding City of Winona, Docket No. 
2012-1358-MWD-E on November 6, 2013 assessing $14,527 in ad-
ministrative penalties with $2,905 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Cheryl Thompson, Enforcement Coordinator at (817) 588-
5886, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

A default order was entered regarding RANA INVESTMENT, INC. 
dba Truck Stop Mart 2, Docket No. 2012-1734-PST-E on November 
6, 2013 assessing $12,131 in administrative penalties. 
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Information concerning any aspect of this order may be obtained by 
contacting Rudy Calderon, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding Davis Gas Processing, Inc., 
Docket No. 2012-2029-AIR-E on November 6, 2013 assessing 
$62,785 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Kimberly Morales, Enforcement Coordinator at (713) 422-
8938, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding DALLAS MERCHANT INC. 
dba Kwik Pik Food Store, Docket No. 2012-2246-PST-E on Novem-
ber 6, 2013 assessing $7,875 in administrative penalties with $1,575 
deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Michael Meyer, Enforcement Coordinator at (512) 
239-4492, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

A default order was entered regarding Our G & G, Inc. dba 2 G's 
Country Store, Docket No. 2012-2492-PST-E on November 6, 2013 
assessing $16,516 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Rudy Calderon, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

A default and shutdown order was entered regarding TSV CORPORA-
TION dba Vick's Chevron Food Mart, Docket No. 2012-2562-PST-E 
on November 6, 2013 assessing $7,500 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Tammy L. Mitchell, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding Lucite International, Inc., 
Docket No. 2012-2622-AIR-E on November 6, 2013 assessing 
$72,541 in administrative penalties with $14,508 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Rebecca Johnson, Enforcement Coordinator at (361) 825-
3423, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

A default and shutdown order was entered regarding ALAUDDIN IN-
VESTMENTS, INC. dba Kwik Trip Food Store 2, Docket No. 2013-
0021-PST-E on November 6, 2013 assessing $3,881 in administrative 
penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Tammy L. Mitchell, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

A default order was entered regarding Trinity Powder Coatings, Inc., 
Docket No. 2013-0065-AIR-E on November 6, 2013 assessing $3,937 
in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Jennifer Cook, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Total Petrochemicals & Refin-
ing USA, Inc., Docket No. 2013-0298-AIR-E on November 6, 2013 
assessing $21,188 in administrative penalties with $4,237 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Rajesh Acharya, Enforcement Coordinator at (512) 239-
0577, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

A default order was entered regarding GOODEN PETROLEUM, INC. 
dba Gooden Chevron, Docket No. 2013-0444-PST-E on November 6, 
2013 assessing $17,026 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Elizabeth Lieberknecht, Staff Attorney at (512) 239-3400, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding MOTIVA ENTERPRISES 
LLC, Docket No. 2013-0551-AIR-E on November 6, 2013 assessing 
$30,000 in administrative penalties with $6,000 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Amancio R. Gutierrez, Enforcement Coordinator at (512) 
239-3921, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding TACS, INC. dba Tres Ami-
gos Convenience Store 1 dba Tres Amigos Convenience Store 2 dba 
Tres Amigos Convenience Store 6, Docket No. 2013-0611-PST-E on 
November 6, 2013 assessing $13,500 in administrative penalties with 
$2,700 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Thomas Greimel, Enforcement Coordinator at (512) 239-
5690, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Atlas Pipeline Mid-Continent 
WestTex, LLC, Docket No. 2013-0722-AIR-E on November 6, 2013 
assessing $8,875 in administrative penalties with $1,775 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Judy Kluge, Enforcement Coordinator at (817) 588-5825, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

A default order was entered regarding Jasper Cindi, Inc. dba Bullfrogs 
Bar & Grill, Docket No. 2013-0754-PWS-E on November 6, 2013 
assessing $1,891 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Jacquelyn Boutwell, Staff Attorney at (512) 239-3400, 
Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

A default order was entered regarding City of Marlin, Docket No. 
2013-0877-PWS-E on November 6, 2013 assessing $555 in adminis-
trative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Sam Keller, Enforcement Coordinator at (512) 239-2678, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

A default order was entered regarding Yetta Hustead dba High Five 
Bar & Grill, Docket No. 2013-0936-PWS-E on November 6, 2013 
assessing $702 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Jennifer Cook, Staff Attorney at (512) 239-3400, Texas 
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Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding BENTWATER YACHT 
& COUNTRY CLUB, LTD dba Bentwater Marina, Docket No. 
2013-0955-PST-E on November 6, 2013 assessing $12,813 in admin-
istrative penalties with $2,562 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Troy Warden, Enforcement Coordinator at (512) 239-1050, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Rayford Road Municipal Util-
ity District, Docket No. 2013-1119-MWD-E on November 6, 2013 
assessing $9,375 in administrative penalties with $1,875 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Jennifer Graves, Enforcement Coordinator at (956) 430-
6023, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
TRD-201305233 
Bridget C. Bohac 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: November 13, 2013 

Notice of District Petition 
Notice issued November 8, 2013. 

TCEQ Internal Control No. D-04222013-026; Polk County Fresh Wa-
ter Supply District No. 2 (the "District") has applied to the Texas Com-
mission on Environmental Quality (TCEQ) for authority to adopt and 
impose an annual uniform operation and maintenance standby fee in 
the amount of $2.00 per month per equivalent single family connec-
tion for calendar years 2013, 2014, and 2015, on unimproved prop-
erty within the District. The application was filed pursuant to Chapter 
49 of the Texas Water Code, 30 Texas Administrative Code Chapter 
293, and the procedural rules of the TCEQ. The purpose of standby 
fees is to distribute a fair portion of the cost burden for operation and 
maintenance costs of District facilities to owners of property who have 
not constructed vertical improvements but have water, wastewater, or 
drainage facilities or services available. Any revenues collected from 
the operation and maintenance standby fee shall be used to supplement 
the District's operation and maintenance account. The TCEQ may grant 
a contested case hearing on this application if a written hearing request 
is filed within 30 days after the newspaper publication of this notice. 

INFORMATION SECTION 

To view the complete issued notice, view the notice on our web site at 
www.tceq.texas.gov/comm_exec/cc/pub_notice.html or call the Office 
of the Chief Clerk at (512) 239-3300 to obtain a copy of the complete 
notice. When searching the web site, type in the issued date range 
shown at the top of this document to obtain search results. 

The TCEQ may grant a contested case hearing on the petition if a writ-
ten hearing request is filed within 30 days after the newspaper pub-
lication of the notice. To request a contested case hearing, you must 
submit the following: (1) your name (or for a group or association, an 
official representative), mailing address, daytime phone number, and 
fax number, if any; (2) the name of the Petitioner and the TCEQ Inter-
nal Control Number; (3) the statement "I/we request a contested case 
hearing"; (4) a brief description of how you would be affected by the 
petition in a way not common to the general public; and (5) the lo-
cation of your property relative to the proposed District's boundaries. 

You may also submit your proposed adjustments to the petition. Re-
quests for a contested case hearing must be submitted in writing to the 
Office of the Chief Clerk at the address provided in the information 
section below. The Executive Director may approve the petition un-
less a written request for a contested case hearing is filed within 30 
days after the newspaper publication of this notice. If a hearing re-
quest is filed, the Executive Director will not approve the petition and 
will forward the petition and hearing request to the TCEQ Commis-
sioners for their consideration at a scheduled Commission meeting. If 
a contested case hearing is held, it will be a legal proceeding similar 
to a civil trial in state district court. Written hearing requests should 
be submitted to the Office of the Chief Clerk, MC 105, TCEQ, P.O. 
Box 13087, Austin, Texas 78711-3087. For information concerning 
the hearing process, please contact the Public Interest Counsel, MC 
103, at the same address. For additional information, individual mem-
bers of the general public may contact the Districts Review Team at 
(512) 239-4691. Si desea información en español, puede llamar al 
(512) 239-0200. General information regarding TCEQ can be found 
at our web site at www.tceq.texas.gov. 
TRD-201305232 
Bridget C. Bohac 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: November 13, 2013 

Notice of Opportunity to Comment on Agreed Orders of 
Administrative Enforcement Actions 
The Texas Commission on Environmental Quality (TCEQ, agency, or 
commission) staff is providing an opportunity for written public com-
ment on the listed Agreed Orders (AOs) in accordance with Texas Wa-
ter Code (TWC), §7.075. TWC, §7.075 requires that before the com-
mission may approve the AOs, the commission shall allow the pub-
lic an opportunity to submit written comments on the proposed AOs. 
TWC, §7.075 requires that notice of the opportunity to comment must 
be published in the Texas Register no later than the 30th day before the 
date on which the public comment period closes, which in this case is 
December 23, 2013. TWC, §7.075 also requires that the commission 
promptly consider any written comments received and that the com-
mission may withdraw or withhold approval of an AO if a comment 
discloses facts or considerations that indicate that consent is inappropri-
ate, improper, inadequate, or inconsistent with the requirements of the 
statutes and rules within the commission's jurisdiction or the commis-
sion's orders and permits issued in accordance with the commission's 
regulatory authority. Additional notice of changes to a proposed AO is 
not required to be published if those changes are made in response to 
written comments. 

A copy of each proposed AO is available for public inspection at both 
the commission's central office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the ap-
plicable regional office listed as follows. Written comments about an 
AO should be sent to the attorney designated for the AO at the com-
mission's central office at P.O. Box 13087, MC 175, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on December 23, 
2013. Comments may also be sent by facsimile machine to the attor-
ney at (512) 239-3434. The designated attorney is available to discuss 
the AO and/or the comment procedure at the listed phone number; how-
ever, TWC, §7.075 provides that comments on an AO shall be submit-
ted to the commission in writing. 

(1) COMPANY: BLH Sportsman Center, LLC; DOCKET NUMBER: 
2013-0547-PST-E; TCEQ ID NUMBER: RN101828127; LOCA-
TION: 2724 Belle Plain Street, Brownwood, Brown County; TYPE 
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OF FACILITY: underground storage tank (UST) system and conve-
nience store with retail sales of gasoline; RULES VIOLATED: TWC, 
§26.3475(d) and 30 TAC §334.49(a)(1), by failing to provide corro-
sion protection for the UST system; and TWC, §26.3475(c)(1) and 
30 TAC §334.50(b)(1)(A), by failing to monitor the UST for releases 
at a frequency of at least once every month (not to exceed 35 days 
between each monitoring); PENALTY: $7,500; STAFF ATTORNEY: 
Phillip M. Goodwin, Litigation Division, MC 175, (512) 239-0675; 
REGIONAL OFFICE: Abilene Regional Office, 1977 Industrial 
Boulevard, Abilene, Texas 79602-7833, (325) 698-9674. 

(2) COMPANY: Ds Valero Corp d/b/a Dripping Springs Grocery; 
DOCKET NUMBER: 2013-0833-PST-E; TCEQ ID NUMBER: 
RN102439486; LOCATION: 601 West Highway 290, Dripping 
Springs, Hays County; TYPE OF FACILITY: underground stor-
age tank (UST) system and convenience store with retail sales of 
gasoline; RULES VIOLATED: TWC, §26.3475(c)(1) and 30 TAC 
§334.50(b)(1)(A), by failing to monitor the USTs for releases at a 
frequency of at least once every month (not to exceed 25 days between 
each monitoring); and TWC, §26.3475(d) and 30 TAC §334.50(c)(4), 
by failing to have the cathodic protection system inspected and tested 
for operability and adequacy of protection at a frequency of at least 
once every three years; PENALTY: $6,421; STAFF ATTORNEY: 
Jacquelyn Boutwell, Litigation Division, MC 175, (512) 239-5846; 
REGIONAL OFFICE: Austin Regional Office, Post Office Box 13087, 
MC R-11, Austin, Texas 78711, (512) 339-2929. 

(3) COMPANY: Jonathan Swenson; DOCKET NUMBER: 
2013-0665-MSW-E; TCEQ ID NUMBER: RN106358054; LOCA-
TION: 1401 Huckabee Avenue, Presidio, Presidio County; TYPE OF 
FACILITY: property that involves the management and/or the dis-
posal of municipal solid waste (MSW); RULES VIOLATED: TWC, 
§26.121 and 30 TAC §330.15(c), by failing to prevent the disposal of 
MSW in such a manner that causes the discharge or imminent threat 
of discharge into or adjacent to water in the state; PENALTY: $1,312; 
STAFF ATTORNEY: Jacquelyn Boutwell, Litigation Division, MC 
175, (512) 239-5846; REGIONAL OFFICE: El Paso Regional Office, 
401 East Franklin Avenue, Suite 560, El Paso, Texas 79901-1212, 
(915) 834-4949. 

(4) COMPANY: PinPoint OMP Legacy at Georgetown, LLC; 
DOCKET NUMBER: 2013-0415-EAQ-E; TCEQ ID NUMBER: 
RN104551163; LOCATION: 4909 Williams Drive, Georgetown, 
Williamson County; TYPE OF FACILITY: commercial construction 
site; RULES VIOLATED: 30 TAC §213.4(j)(3) and Water Pollution 
Abatement Plan (WPAP) Number 11-11061702, Standard Condition 
Number 6, by failing to obtain approval of a modification to an 
approved WPAP prior to beginning a regulated activity over the 
Edwards Aquifer Recharge Zone; and 30 TAC §213.5(c)(3)(D), and 
Organized Sewage Collection System Plan Number 11-11061703, by 
failing to submit to the TCEQ a Texas licensed professional engineer's 
certification that all wastewater lines have passed all required testing 
to the TCEQ within 30-days after test completion; PENALTY: $4,688; 
STAFF ATTORNEY: Jim Sallans, Litigation Division, MC 175, (512) 
239-2053; REGIONAL OFFICE: Austin Regional Office, Post Office 
Box 13087, MC R-11, Austin, Texas 78711, (512) 339-2929. 

(5) COMPANY: PROTON PRC, LTD; DOCKET NUMBER: 2012-
0524-PST-E; TCEQ ID NUMBER: RN102258266; LOCATION: 180 
South Loop East, Stephenville, Erath County; TYPE OF FACILITY: 
underground storage tank (UST) system and convenience store with 
retail sales of gasoline; RULES VIOLATED: TWC, §26.3475(d) and 
30 TAC §334.49(a)(1), by failing to provide corrosion protection for 
the UST system; TWC, §26.3475(a) and 30 TAC §334.50(b)(2), by 
failing to provide release detection for the pressurized piping asso-
ciated with the UST system; and TWC, §26.3475(c)(1) and 30 TAC 

§334.50(b)(1)(A), by failing to monitor the USTs for releases at a fre-
quency of at least once every month (not to exceed 35 days between 
each monitoring); PENALTY: $6,881; STAFF ATTORNEY: Phillip M. 
Goodwin, Litigation Division, MC 175, (512) 239-0675; REGIONAL 
OFFICE: Dallas-Fort Worth Regional Office, 2309 Gravel Drive, Fort 
Worth, Texas 76118-6951, (817) 588-5800. 

(6) COMPANY: Reyna A. Martinez d/b/a Reyna's Mexican Restau-
rant; DOCKET NUMBER: 2013-1159-PWS-E; TCEQ ID NUMBER: 
RN106283666; LOCATION: 3100 South County Road 1210, Midland 
County; TYPE OF FACILITY: restaurant with a public water supply; 
RULES VIOLATED: 30 TAC §290.122(c)(2)(A), by failing to pro-
vide public notification for the failure to collect routine coliform mon-
itoring samples; 30 TAC §290.106(e), by failing to provide the results 
of quarterly nitrates sampling to the executive director; and 30 TAC 
§290.122(a)(2), by failing to provide public notification for the fail-
ure to comply with the acute maximum contaminant level for nitrates; 
PENALTY: $578; STAFF ATTORNEY: Ryan Rutledge, Litigation Di-
vision, MC 175, (512) 239-0630; REGIONAL OFFICE: Midland Re-
gional Office, 3300 North A Street, Building 4, Suite 107, Midland, 
Texas 79705-5406, (432) 570-1359. 

(7) COMPANY: Roger Dale Livingston; DOCKET NUMBER: 
2012-1129-MSW-E; TCEQ ID NUMBER: RN104251616; LOCA-
TION: 18420 County Road 243, Terrell, Kaufman County; TYPE 
OF FACILITY: unauthorized waste disposal facility; RULES VIO-
LATED: 30 TAC §330.7(a) and §330.15(c), by failing to prevent the 
unauthorized storage and disposal of municipal solid waste at the 
facility; PENALTY: $15,000; STAFF ATTORNEY: Kari L. Gilbreth, 
Litigation Division, MC 175, (512) 239-1320; REGIONAL OFFICE: 
Midland Regional Office, 3300 North A Street, Building 4, Suite 107, 
Midland, Texas 79705-5406, (432) 570-1359. 

(8) COMPANY: Simon & Suja, LLC d/b/a KT Food Mart; DOCKET 
NUMBER: 2013-0245-PST-E; TCEQ ID NUMBER: RN101444925; 
LOCATION: 3501 South Sugar Road, Edinburg, Hidalgo; TYPE OF 
FACILITY: a temporarily out-of-service underground storage tank 
(UST) system and convenience store with retail sales of gasoline; 
RULES VIOLATED: TWC, §26.3475(d) and 30 TAC §334.49(a) 
and §334.54(c)(1), by failing to ensure that a corrosion protection 
system was operated and maintained in a manner that would ensure 
continuous corrosion protection to all metal components for the UST 
system; PENALTY: $3,375; STAFF ATTORNEY: Ryan Rutledge, 
Litigation Division, MC 175, (512) 239-0630; REGIONAL OFFICE: 
Harlingen Regional Office, 1804 West Jefferson Avenue, Harlingen, 
Texas 78550-5247, (956) 425-6010. 

(9) COMPANY: Total Consolidation, Inc. d/b/a Convenience Food 
Mart; DOCKET NUMBER: 2013-1354-PST-E; TCEQ ID NUMBER: 
RN102719424; LOCATION: 301 West Farm-to-Market Road 3040, 
Lewisville, Denton County; TYPE OF FACILITY: underground 
storage tank (UST) system and convenience store with retail sales of 
gasoline; RULES VIOLATED: TWC, §26.3475(c)(1) and 30 TAC 
§334.50(b)(1)(A), by failing to monitor the USTs for releases at a 
frequency of at least once every month (not to exceed 35 days between 
each monitoring); PENALTY: $3,563; STAFF ATTORNEY: Phillip 
M. Goodwin, Litigation Division, MC 175, (512) 239-0675; RE-
GIONAL OFFICE: Dallas-Fort Worth Regional Office, 2309 Gravel 
Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 
TRD-201305237 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: November 13, 2013 
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Notice of Opportunity to Comment on Default Orders of 
Administrative Enforcement Actions 
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on 
the listed Default Orders (DOs). The commission staff proposes a DO 
when the staff has sent an executive director's preliminary report and 
petition (EDPRP) to an entity outlining the alleged violations; the pro-
posed penalty; the proposed technical requirements necessary to bring 
the entity back into compliance; and the entity fails to request a hear-
ing on the matter within 20 days of its receipt of the EDPRP or re-
quests a hearing and fails to participate at the hearing. Similar to the 
procedure followed with respect to Agreed Orders entered into by the 
executive director of the commission, in accordance with Texas Water 
Code (TWC), §7.075 this notice of the proposed order and the oppor-
tunity to comment is published in the Texas Register no later than the 
30th day before the date on which the public comment period closes, 
which in this case is December 23, 2013. The commission will con-
sider any written comments received and the commission may with-
draw or withhold approval of a DO if a comment discloses facts or 
considerations that indicate that consent to the proposed DO is inap-
propriate, improper, inadequate, or inconsistent with the requirements 
of the statutes and rules within the commission's jurisdiction, or the 
commission's orders and permits issued in accordance with the com-
mission's regulatory authority. Additional notice of changes to a pro-
posed DO is not required to be published if those changes are made in 
response to written comments. 

A copy of each proposed DO is available for public inspection at both 
the commission's central office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the appli-
cable regional office listed as follows. Written comments about the DO 
should be sent to the attorney designated for the DO at the commission's 
central office at P.O. Box 13087, MC 175, Austin, Texas 78711-3087 
and must be received by 5:00 p.m. on December 23, 2013. Com-
ments may also be sent by facsimile machine to the attorney at (512) 
239-3434. The commission's attorneys are available to discuss the DOs 
and/or the comment procedure at the listed phone numbers; however, 
§7.075 provides that comments on the DOs shall be submitted to the 
commission in writing. 

(1) COMPANY: ANISA BUSINESS, LLC d/b/a The Corner Store; 
DOCKET NUMBER: 2013-0873-PST-E; TCEQ ID NUMBER: 
RN100914191; LOCATION: 555 East Anderson Road, Houston, 
Harris County; TYPE OF FACILITY: underground storage tank (UST) 
system and convenience store with retail sales of gasoline; RULES 
VIOLATED: 30 TAC §334.8(c)(4)(A)(vii) and (5)(B)(ii), by failing 
to renew a previously issued UST delivery certificate by submitting 
a properly completed UST registration and self-certification form 
at least 30 days before the expiration date; and TWC, §26.3467(a) 
and 30 TAC §334.8(c)(5)(A)(i), by failing to make available to a 
common carrier a valid, current TCEQ delivery certificate before 
accepting delivery of a regulated substance into the USTs; PENALTY: 
$3,000; STAFF ATTORNEY: Joel Cordero, Litigation Division, 
MC 175, (512) 239-0672; REGIONAL OFFICE: Houston Regional 
Office, 5425 Polk Street, Suite H, Houston, Texas 77023-1452, (713) 
767-3500. 

(2) COMPANY: BENGAL INVESTMENTS INC d/b/a Santa Fe 
Express 1; DOCKET NUMBER: 2013-0420-PST-E; TCEQ ID 
NUMBER: RN102026853; LOCATION: 202 East 5th Street, Clifton, 
Bosque County; TYPE OF FACILITY: underground storage tank 
(UST) system and convenience store with retail sales of gasoline; 
RULES VIOLATED: TWC, §26.3475(d) and 30 TAC §334.49(a)(1), 
by failing to provide corrosion protection for the UST system; TWC, 
§26.3475(a) and 30 TAC §334.50(b)(2), by failing to provide release 

detection for the pressurized piping associated with the UST system; 
and 30 TAC §334.10(b)(1)(B), by failing to maintain UST records 
and make them immediately available for inspection upon request 
by agency personnel; PENALTY: $8,879; STAFF ATTORNEY: 
Rebecca M. Combs, Litigation Division, MC 175, (512) 239-6939; 
REGIONAL OFFICE: Waco Regional Office, 6801 Sanger Avenue, 
Suite 2500, Waco, Texas 76710-7826, (254) 751-0335. 

(3) COMPANY: Eola Water Supply Corporation; DOCKET NUM-
BER: 2013-0751-MLM-E; TCEQ ID NUMBER: RN102673183; 
LOCATION: near the intersection of Farm-to-Market Road 765 and 
State Highway 381, Eola, Concho County; TYPE OF FACILITY: 
public water system; RULES VIOLATED: 30 TAC §288.20(a) 
and §288.30(5)(B) and TCEQ Agreed Order (AO) Docket Number 
2011-1451-MLM-E, Ordering Provision Number 2.e.i., by failing to 
adopt a Drought Contingency Plan which includes all elements for mu-
nicipal use by a retail public water supplier; 30 TAC §290.39(d)(3)(C) 
and TCEQ Agreed Order (AO) Docket Number 2011-1451-MLM-E, 
Ordering Provision Number 2.a.ii., by failing to notify the exec-
utive director in writing upon completion of all work; 30 TAC 
§290.41(c)(3)(K) and TCEQ AO Docket Number 2011-1451-MLM-E, 
Ordering Provision Number 2.a.iii., by failing to provide a well 
casing vent with an opening that is covered with 16-mesh or finer 
corrosion-resistant screen, facing downward, elevated and located 
so as to minimize the drawing of contaminants into the well; 30 
TAC §290.110(f)(1)(A), by failing to include all samples collected 
at sites designated in the monitoring plan as microbiological and 
disinfectant residual monitoring sites in the compliance determination 
calculations; 30 TAC §290.45(n)(3) and TCEQ AO Docket Number 
2011-1451-MLM-E, Ordering Provision Number 2.e.ii., by failing to 
provide a copy of the well completion data; 30 TAC §290.46(s)(1) and 
TCEQ AO Docket Number 2011-1451-MLM-E, Ordering Provision 
Number 2.a.vi., by failing to calibrate the well flow meter at least once 
every three years; 30 TAC §290.121(b)(6) and TCEQ AO Docket 
Number 2011-1451-MLM-E, Ordering Provision Number 2.a.viii., 
by failing to develop and maintain an up-to-date chemical and mi-
crobiological monitoring plan; 30 TAC §290.122(a)(2), by failing to 
provide public notification regarding acute maximum contaminant 
level (AMCL) violations for nitrate which occurred during the first 
and second quarters of 2011; 30 TAC §290.122(a)(2), by failing to 
provide public notification regarding AMCL violations for nitrate 
which occurred during the third quarter of 2011 through the third 
quarter of 2012; 30 TAC §290.110(e)(4)(A) and (f)(3), by failing to 
submit Disinfectant Level Quarterly Operating Reports to the exec-
utive director each quarter by the tenth day of the month following 
the end of the quarter; and 30 TAC §290.271(b) and §290.274(a) and 
(c), by failing to mail or directly deliver one copy of the Consumer 
Confidence Report (CCR) for the year 2010 to each bill paying 
customer by July 1, 2011, and by failing to submit to the TCEQ by 
July 1, 2011, a copy of the 2010 annual CCR and certification that 
the CCR has been distributed to the customers of the facility and that 
the information in the CCR is correct and consistent with compliance 
monitoring data; PENALTY: $7,119; STAFF ATTORNEY: Phillip M. 
Goodwin, Litigation Division, MC 175, (512) 239-0675; REGIONAL 
OFFICE: San Angelo Regional Office, 622 South Oakes, Suite K, San 
Angelo, Texas 76903-7035, (325) 655-9479. 

(4) COMPANY: Leroy Leonard Limas d/b/a Limas Mobile Home 
Park; DOCKET NUMBER: 2013-1091-PWS-E; TCEQ ID NUMBER: 
RN101223741; LOCATION: Farm-to-Market Road 259 and Schuman 
Road, Canutillo, El Paso County; TYPE OF FACILITY: public water 
system; RULES VIOLATED: 30 TAC §290.122(c)(2)(A), by failing 
to provide public notification regarding the failure to conduct routine 
coliform monitoring, and by failing to provide public notification 
regarding the failure to submit Disinfectant Level Quarterly Operating 
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Reports (DLQOR) to the executive director; 30 TAC §290.106(e) and 
§290.113(e), by failing to provide the results of annual nitrate and 
Stage 1 disinfectant by-product sampling to the executive director; 
30 TAC §290.108(e), by failing to provide the results of sexennial 
radionuclide sampling and triennial radionuclide sampling to the 
executive director; 30 TAC §290.106(e), by failing to provide the 
results of triennial mineral and metal sampling to the executive 
director for the January 1, 2008 - December 31, 2010 monitoring 
period; 30 TAC §290.271(b) and §290.274(a) and (c), by failing to 
mail or directly deliver one copy of the Consumer Confidence Report 
(CCR) to each bill paying customer by July 1 of each year, and failing 
to submit to the executive director by July 1 of each year a copy of 
the annual CCR and certification that the CCR had been distributed 
to the customers of the facility and that the information in the CCR 
is correct and consistent with compliance monitoring data; 30 TAC 
§290.110(e)(4)(A) and (f)(3), by failing to submit a DLQOR to the 
executive director each quarter by the tenth day of the month following 
the end of the quarter for the first quarter; 30 TAC §290.107(e), by 
failing to provide the results of sexennial volatile organic compound 
contaminants to the executive director; and Texas Health and Safety 
Code, §341.033(d) and 30 TAC §290.109(c)(2)(A)(ii), by failing to 
collect routine distribution water samples for coliform analysis for the 
month of February 2013; PENALTY: $3,744; STAFF ATTORNEY: 
Jacquelyn Boutwell, Litigation Division, MC 175, (512) 239-5846; 
REGIONAL OFFICE: El Paso Regional Office, 401 East Franklin 
Avenue, Suite 560, El Paso, Texas 79901-1212, (915) 834-4949. 

(5) COMPANY: METROPLEX RETAINING WALLS, INC.; 
DOCKET NUMBER: 2013-0453-IWD-E; TCEQ ID NUMBER: 
RN100800986; LOCATION: 11016 South Pipeline Road, Euless, 
Tarrant County; TYPE OF FACILITY: concrete production plant; 
RULES VIOLATED: 30 TAC §305.125(17) and §319.7(d) and Texas 
Pollutant Discharge Elimination System General Permit Number 
TXG110585, Part IV, Standard Permit conditions Number 7(f), by 
failing to timely submit monitoring results at the intervals specified 
in the permit; and TWC, §5.702 and 30 TAC §205.6, by failing to 
pay General Permit Wastewater fees for TCEQ Financial Account 
Number 20500825 for fiscal years 2012 and 2013; PENALTY: $3,000; 
STAFF ATTORNEY: Joel Cordero, Litigation Division, MC 175, 
(512) 239-0672; REGIONAL OFFICE: Dallas-Fort Worth Regional 
Office, 2309 Gravel Drive, Fort 

(6) COMPANY: Modesto Hernandez; DOCKET NUMBER: 
2013-0362-PST-E; TCEQ ID NUMBER: RN101678274; LOCA-
TION: 511 North Broadway, Elsa, Hidalgo; TYPE OF FACILITY: two 
inactive underground storage tanks (USTs); RULES VIOLATED: 30 
TAC §334.47(a)(2), by failing to permanently remove from service, no 
later than 60 days after the prescribed upgrade implementation date, a 
UST system for which any applicable component of the system is not 
brought into timely compliance with the upgrade requirements; and 
30 TAC §334.7(d)(3), by failing to notify the agency of any change or 
addition within 30 days from the date of the occurrence of the change 
or addition, or within 30 days from the date on which the owner or 
operator first became aware of the change or addition; PENALTY: 
$12,500; STAFF ATTORNEY: Kari L. Gilbreth, Litigation Division, 
MC 175, (512) 239-1320; REGIONAL OFFICE: Harlingen Regional 
Office, 1804 West Jefferson Avenue, Harlingen, Texas 78550-5247, 
(956) 425-6010. 

(7) COMPANY: Nora Ghani d/b/a Hopper Food Mart; DOCKET 
NUMBER: 2013-0941-PWS-E; TCEQ ID NUMBER: RN102718905; 
LOCATION: 4714 Hopper Road, Houston, Harris County; TYPE 
OF FACILITY: public water system; RULES VIOLATED: Texas 
Health and Safety Code, §341.035(a) and 30 TAC §290.39(e)(1) and 
(h)(1), by failing to submit as-built plans and specifications to the 
executive director for review and approval prior to the establishment 

of a new public water supply; 30 TAC §290.41(c)(3)(B), by failing 
to provide a well casing a minimum of 18 inches above the elevation 
of the finished floor of the pump house or natural ground surface 
with a minimum of one inch above the sealing block or pump motor 
foundation block; 30 TAC §290.46(v), by failing to ensure that all 
electrical wiring is securely installed in compliance with a local or 
national electrical code; 30 TAC §290.41(c)(3)(I), by failing to fine 
grade the well site so that the site is free from depressions, reverse 
grades or areas too rough for proper ground maintenance so as to 
ensure that surface water will drain away from the well; and TWC, 
§5.702 and 30 TAC §290.51(a)(6), by failing to pay all annual Public 
Health Service fees for fiscal year 2013, including any associated 
late fees and penalties, for TCEQ Financial Administration Division 
Account Number 91013483; PENALTY: $315; STAFF ATTORNEY: 
Phillip M. Goodwin, Litigation Division, MC 175, (512) 239-0675; 
REGIONAL OFFICE: Houston Regional Office, 5425 Polk Street, 
Suite H, Houston, Texas 77023-1452, (713) 767-3500. 

(8) COMPANY: Virgilio Tijerina, Abel Tijerina, and Alvaro Tijerina 
d/b/a Jack's Tire Service; DOCKET NUMBER: 2013-0257-MLM-E; 
TCEQ ID NUMBER: RN105726681; LOCATION: 15650 South Inter-
national Highway 35, Dilley, Frio County; TYPE OF FACILITY: retail 
tire sale and automotive service station; RULES VIOLATED: 30 TAC 
§324.4(1) and 40 Code of Federal Regulation §279.22(d), by failing to 
prevent the unauthorized discharge of used oil; 30 TAC §328.56(d)(2) 
and §328.60(a), by failing to obtain a scrap tire storage site registra-
tion for the facility prior to storing more than 500 used or scrap tires 
(or weight equivalent tire pieces or any combination thereof) on the 
ground or 2,000 used or scrap tires (or weight equivalent tire pieces or 
any combination thereof) in enclosed and lockable containers; and 30 
TAC §328.56(d)(3), by failing to sort, mark, classify, and arrange in an 
organized manner good used tires for sale to consumers; PENALTY: 
$15,250; STAFF ATTORNEY: Tammy Mitchell, Litigation Division, 
MC 175, (512) 239-0736; REGIONAL OFFICE: San Antonio Re-
gional Office, 14250 Judson Road, San Antonio, Texas 78233-4480, 
(210) 490-3096. 
TRD-201305226 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: November 12, 2013 

Notice of Opportunity to Comment on Shutdown/Default 
Order of Administrative Enforcement Actions 
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on 
the listed Shutdown/Default Order (S/DO). Texas Water Code (TWC), 
§26.3475 authorizes the commission to order the shutdown of any un-
derground storage tank (UST) system found to be noncompliant with 
release detection, spill and overfill prevention, and/or, after December 
22, 1998, cathodic protection regulations of the commission, until such 
time as the owner/operator brings the UST system into compliance with 
those regulations. The commission proposes a Shutdown Order after 
the owner or operator of a UST facility fails to perform required cor-
rective actions within 30 days after receiving notice of the release de-
tection, spill and overfill prevention, and/or, after December 22, 1998, 
cathodic protection violations documented at the facility. The commis-
sion proposes a Default Order when the staff has sent an executive di-
rector's preliminary report and petition (EDPRP) to an entity outlining 
the alleged violations; the proposed penalty; and the proposed techni-
cal requirements necessary to bring the entity back into compliance; 
and the entity fails to request a hearing on the matter within 20 days of 
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its receipt of the EDPRP or requests a hearing and fails to participate at 
the hearing. In accordance with TWC, §7.075, this notice of the pro-
posed order and the opportunity to comment is published in the Texas 
Register no later than the 30th day before the date on which the pub-
lic comment period closes, which in this case is December 23, 2013. 
The commission will consider any written comments received and the 
commission may withdraw or withhold approval of an S/DO if a com-
ment discloses facts or considerations that indicate that consent to the 
proposed S/DO is inappropriate, improper, inadequate, or inconsistent 
with the requirements of the statutes and rules within the commission's 
jurisdiction, or the commission's orders and permits issued in accor-
dance with the commission's regulatory authority. Additional notice of 
changes to a proposed S/DO is not required to be published if those 
changes are made in response to written comments. 

Copies of the proposed S/DO is available for public inspection at both 
the commission's central office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the ap-
plicable regional office listed as follows. Written comments about the 
S/DO shall be sent to the attorney designated for the S/DO at the com-
mission's central office at P.O. Box 13087, MC 175, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on December 23, 
2013. Written comments may also be sent by facsimile machine to the 
attorney at (512) 239-3434. The commission attorneys are available 
to discuss the S/DO and/or the comment procedure at the listed phone 
numbers; however, comments on the S/DO shall be submitted to the 
commission in writing. 

(1) COMPANY: Faim Enterprises Inc. d/b/a M & M Express; 
DOCKET NUMBER: 2013-0817-PST-E; TCEQ ID NUMBER: 
RN101447225; LOCATION: 1397 Washington Boulevard, Beaumont, 
Jefferson County; TYPE OF FACILITY: UST system and conve-
nience store with retail sales of gasoline; RULES VIOLATED: TWC, 
§26.3475(c)(1) and 30 TAC §334.50(b)(1)(A), by failing to monitor 
the USTs for releases at a frequency of at least once every month (not 
to exceed 35 days between each monitoring); and 30 TAC §334.10, by 
failing to maintain UST records and make them immediately available 
for inspection upon request by agency personnel; PENALTY: $5,000; 
STAFF ATTORNEY: Phillip M. Goodwin, Litigation Division, MC 
175, (512) 239-0675; REGIONAL OFFICE: Beaumont Regional 
Office, 3870 Eastex Freeway, Beaumont, Texas 77703-1830, (409) 
898-3838. 
TRD-201305236 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: November 13, 2013 

Notice of Public Hearing on Proposed Revisions to 30 TAC 
Chapter 114 and to the State Implementation Plan 
The Texas Commission on Environmental Quality (commission or 
TCEQ) will conduct a public hearing to receive testimony regarding 
proposed revisions to 30 Texas Administrative Code (TAC) Chapter 
114, Control of Air Pollution From Motor Vehicles, §§114.610 -
114.612, 114.616, 114.622, 114.629, 114.650, 114.653, and 114.656; 
new §§114.680 - 114.682; repeal of §114.619; and corresponding re-
visions to the state implementation plan (SIP) under the requirements 
of Texas Health and Safety Code, §382.017; Texas Government Code, 
Chapter 2001, Subchapter B; and 40 Code of Federal Regulations 
§51.102 of the United States Environmental Protection Agency con-
cerning SIPs. 

Four proposed rulemaking projects would implement Senate Bill 1727 
from the 83rd Legislature, 2013, relating to changes to the criteria for 
existing Texas Emissions Reduction Plan (TERP) grant programs and 
add an additional grant program to be administered by the commission. 
Rule Project Number 2013-036-114-AI would revise the requirements 
for receiving a grant under the Diesel Emissions Reduction Incentive 
Program; Rule Project Number 2013-038-114-AI would revise the re-
quirements for receiving grants under the Texas Clean Fleet Program; 
Rule Project Number 2013-039-114-AI would revise the requirements 
for the Light-Duty Motor Vehicle Purchase or Lease Incentive Pro-
gram and repeal a section that is no longer applicable; and Rule Project 
Number 2013-037-114-AI would establish the Drayage Truck Incen-
tive Program. 

The commission will hold a public hearing on these proposals in Austin 
on December 12, 2013, at 10:00 a.m. at the TCEQ, Building E, Room 
201S, 12100 Park 35 Circle. The hearing will be structured for the 
receipt of oral or written comments by interested persons. Individuals 
may present oral statements when called upon in order of registration. 
Open discussion will not be permitted during the hearing; however, 
commission staff members will be available to discuss the proposals 30 
minutes prior to the hearing. Persons who have special communication 
or other accommodation needs who are planning to attend the hearing 
should contact Sandy Wong, Office of Legal Services, at (512) 239-
1802. Requests should be made as far in advance as possible. 

Written comments may be submitted to Michael Parrish, MC 
205, Office of Legal Services, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087 or 
faxed to (512) 239-4808. Electronic comments may be submit-
ted at: http://www5.tceq.texas.gov/rules/ecomments/. File size 
restrictions may apply to comments being submitted via the 
eComments system. All comments should reference Rule Project 
Number 2013-036-114-AI, 2013-037-114-AI, 2013-038-114-AI, or 
2013-039-114-AI. The comment period closes on December 18, 
2013. Copies of the proposed rulemaking can be obtained from the 
commission's Web site at http://www.tceq.texas.gov/nav/rules/pro-
pose_adopt.html. For further information, please contact Steve 
Dayton at (512) 239-6824 or Guy Hoffman at (512) 239-1981 of the 
Implementation Grants Section. 
TRD-201305121 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Filed: November 7, 2013 

Notice of Water Quality Applications 
The following notices were issued on October 25, 2013, through 
November 8, 2013. 

The following require the applicants to publish notice in a newspaper. 
Public comments, requests for public meetings, or requests for a con-
tested case hearing may be submitted to the Office of the Chief Clerk, 
Mail Code 105, P.O. Box 13087, Austin, Texas 78711-3087, WITHIN 
30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION OF THE 
NOTICE. 

INFORMATION SECTION 

FLINT HILLS RESOURCES LP which operates the West Refinery, a 
petroleum refinery (comprised of the West Crude Area, the East Plant, 
the Mid-Plant, and tank farms), the Mid-Terminal, a tank farm and 
terminal facility, and irrigated Land Treatment Units (LTUs) 1 and 2, 
has applied for a major amendment with renewal to Texas Pollutant 
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Discharge Elimination System (TPDES) Permit No. WQ0000531000 
to add the discharge of hydrostatic test and firewater test wastewa-
ters, steam and air conditioner condensate, reverse osmosis concen-
trate wastewaters, uncontaminated groundwater, and storm water on 
an intermittent and flow variable basics via new Outfall 013; and add 
potable water to the definition of utility wastewaters authorized for dis-
charge via Outfalls 001 and 012. The current permit authorizes the 
discharge of treated process, storm water, groundwater, marine-gener-
ated, domestic, and utility wastewaters from the West Refinery, con-
taminated water generated at other facilities, and treated storm water 
associated with construction activities at a daily average flow not to 
exceed 5,300,000 gallons per day via Outfall 001 or Outfall 012; dis-
charges of hydrostatic test and firewater test wastewaters, steam and air 
conditioner condensate, reverse osmosis concentrate wastewaters, un-
contaminated groundwater, and storm water on an intermittent and flow 
variable basis via Outfalls 002, 003, 006, 007, and 010; hydrostatic test 
and firewater test wastewaters, steam and air conditioner condensate, 
reverse osmosis concentrate wastewaters, uncontaminated groundwa-
ter, emergency discharges of Fluid Catalytic Cracking Unit (FCCU) 
seal tank water, storm water, and wet weather discharges of cooling 
tower and boiler blowdown, and the de minimus wet-weather seepage 
of Outfall 004 wastewaters via the Outfall 012 weir, on an intermittent 
and flow variable basis via Outfall 004; discharges of hydrostatic test 
and firewater test wastewaters, steam and air conditioner condensate, 
reverse osmosis concentrate wastewaters, uncontaminated groundwa-
ter, storm water, and with wet-weather discharges of cooling tower and 
boiler blowdown on an intermittent and flow variable basis via Out-
falls 005, 008, and 009; and firewater and firewater test wastewaters 
and steam and air condition condensate on an intermittent and flow 
variable basis via Outfall 011. The facility is located east and west of 
Suntide Road and north of Up River Road in the northwest area of, 
and on the south side of the end of Tribble Lane, in the northern area 
of the City of Corpus Christi; and LTUs 1 and 2 are located approx-
imately 5,000 feet northwest of the intersection of Suntide Road and 
Up River Road, in the northwest area of the City of Corpus Christi, 
Nueces County, Texas 78409. The TCEQ Executive Director has re-
viewed this action for consistency with the Texas Coastal Management 
Program goals and policies in accordance with the regulations of the 
Coastal Coordination Council, and has determined that the action is 
consistent with the applicable CMP goals and policies. 

ODFJELL TERMINALS HOUSTON INC., which operates Odfjell 
Terminals Houston, has applied for a major amendment to TPDES Per-
mit No. WQ0002547000 to authorize the addition of first-flush storm 
water to Outfall 001, and the addition of a background concentration 
correction for organic nitrogen at Outfall 001. The current permit au-
thorizes the discharge of storm water runoff, filter backflush water, hy-
drostatic test water, and fire protection water on an intermittent and flow 
variable basis via Outfall 001. The facility is located on Port Road, ad-
jacent to and south of the Bayport Ship Channel Turning Basin in the 
Bayport Industrial Complex, in the City of Seabrook, Harris County, 
Texas. 

TEXAS DEPARTMENT OF CRIMINAL JUSTICE which oper-
ates Terrell Cannery, a vegetable cannery plant at the TDCJ Terrell 
Unit, has applied to the TCEQ for a renewal of TPDES Permit No. 
WQ0002952000, which authorizes the discharge of vegetable-wash 
water, retort water, can-cooling water, and washdown water at a daily 
average flow not to exceed 250,000 gallons per day via Outfall 001. 
The draft permit authorizes the discharge of vegetable-wash water, 
retort water, can-cooling water, and washdown water at a daily average 
flow not to exceed 250,000 gallons per day via Outfall 001. This 
application was submitted to the TCEQ on March 4, 2013. The facility 
is located at 1300 Farm-to-Market Road 655, at the TDCJ Terrell 
Prison Unit, 5.4 miles west of the intersection of Farm-to-Market 

Road 655 and Farm-to-Market Road 521, at the western terminus 
of Farm-to-Market Road 655, on the east side of Oyster Creek, and 
approximately four miles southwest of the City of Rosharon, Brazoria 
County, Texas 77583. 

CHANNEL SHIPYARD COMPANY INC which operates a barge 
cleaning, repair, and maintenance facility, has applied for a renewal of 
TPDES Permit No. WQ0003059000, which authorizes the discharge 
of treated wastewater associated with barge cleaning and repair oper-
ations and stormwater at a daily maximum flow not to exceed 5,000 
gallons per day via Outfall 001; treated wastewater associated with 
barge cleaning and repair operations, similar wastewater from San 
Jacinto Barge Repair, Inc. (TPDES Permit No. WQ0003349000), and 
stormwater at a daily maximum flow not to exceed 70,000 gallons per 
day via Outfall 002; ballast and void space water on an intermittent 
and flow variable basis via Outfalls 003 and 004; and stormwater from 
the wastewater treatment plant containment area on an intermittent 
and flow variable basis via Outfall 005. The facility is located at 999 
Independence Parkway North, adjacent to the Lynchburg Ferry, ap-
proximately two miles south of the intersection of Interstate Highway 
10 and Lynchburg Ferry Road, in the City of Baytown, Harris County, 
Texas 77520. 

CITY OF ROUND ROCK AND CITY OF CEDAR PARK AND CITY 
OF AUSTIN have applied for a major amendment to TPDES Permit 
No. WQ0010264001 to authorize the discharge of treated domestic 
wastewater with an annual average flow not to exceed 3,000,000 gal-
lons per day and to authorize the removal of the nitrate nitrogen pa-
rameter from the permit. The draft permit does not remove the nitrate 
nitrogen parameter and will contain a reporting requirement and moni-
toring requirements. The facility is located at 1114 East Austin Avenue, 
Round Rock, 500 feet north of Circle Drive in the Trinity Addition in 
the City of Round Rock and approximately 1,300 feet south of U.S. 
Highway 79, and approximately 3,000 feet southwest of the intersec-
tion of Farm-to-Market Road 1460 and U.S. Highway 79 in Williamson 
County, Texas 78664. 

CITY OF LAREDO has applied for a new permit, proposed TPDES 
Permit No. WQ0010681008, to authorize the discharge of treated do-
mestic wastewater at an annual average flow not to exceed 1,750,000 
gallons per day. The facility will be located approximately 1,930 feet 
from the intersection of Quivira Drive and Atlanta Drive in Webb 
County, Texas 78045. 

POLK COUNTY FRESH WATER SUPPLY DISTRICT NO. 2 has ap-
plied for a renewal of TPDES Permit No. WQ0011298001, which au-
thorizes the discharge of treated domestic wastewater at a daily average 
flow not to exceed 260,000 gallons per day. The facility is located at 
405 E. Beaumont Street, Onalaska, 800 feet east of the City of Onalaska 
and approximately 2,500 feet southeast of the intersection of U.S. High-
way 190 and State Highway 356 in Polk County, Texas 77360. 

CYPRESS KLEIN UTILITY DISTRICT has applied to the Texas 
Commission on Environmental Quality (TCEQ) for a renewal of 
TPDES Permit No. WQ0011366001, which authorizes the discharge 
of treated domestic wastewater at a daily average flow not to exceed 
700,000 gallons per day. The plant site is located at 15705 North 
Greenfield Drive, approximately 1,500 feet north of Cypress Creek 
and 3,500 feet north of the intersection of Stuebner-Airline Road and 
Strack Road in Harris County, Texas 77379. 

ANA ARAUJO JOHNSON has applied for a renewal of TPDES Per-
mit No. WQ0011821001, which authorizes the discharge of treated 
domestic wastewater at a daily average flow not to exceed 50,000 gal-
lons per day. The facility is located at 12750 Aldine Westfield Road, 
Houston, approximately 1,000 feet southeast of the intersection of Al-
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dine Westfield Road and Aldine Mail Road, between Aldine Road and 
Isom Street in Harris County, Texas 77039. 

DYNAMIC PRODUCTS INC has applied for a renewal of TPDES 
Permit No. WQ0011841001, which authorizes the discharge of treated 
domestic wastewater at a daily average flow not to exceed 5,000 gallons 
per day. The facility is located at 16520 Peninsula Road, approximately 
2.0 miles south of Interstate Highway 10 and approximately 0.75 mile 
east of the intersection of Sheldon Road and Peninsula Road on the 
south side of Jacintoport Slip and 0.25 mile north of the Houston Ship 
Channel in Harris County, Texas 77015. 

CITY OF POTEET has applied for a renewal of TPDES Permit No. 
WQ0013630001, which authorizes the discharge of treated domestic 
wastewater at a daily average flow not to exceed 640,000 gallons per 
day. The facility is located at 1309 South 9th Street, Poteet, approxi-
mately 9,500 feet southeast of the intersection of State Highway 16 and 
State Highway 476 in southern section of the City of Poteet in Atascosa 
County, Texas 78065. 

AQUA UTILITIES INC has applied for a renewal of TPDES Permit 
No. WQ0014039001, which authorizes the discharge of treated do-
mestic wastewater at a daily average flow not to exceed 92,400 gallons 
per day. The facility is located at 4435 Fair Oaks, Alvin, approximately 
1,300 feet south of County Road 424 and approximately 3,600 feet west 
of Mustang Road in Brazoria County, Texas 77511. 

SPRING INDEPENDENT SCHOOL DISTRICT has applied for a re-
newal of TPDES Permit No. WQ0014526001, which authorizes the 
discharge of treated domestic wastewater at a daily average flow not to 
exceed 30,000 gallons per day. The facility is located at 950 Wunsche 
Loop Road, approximately 1/2 mile east of the intersection of Interstate 
Highway 45 North and Farm-to-Market road 2920 in Harris County, 
Texas 77373. 

DR HORTON TEXAS LTD has applied for a renewal of TPDES Per-
mit No. WQ0014692001, which authorizes the discharge of treated 
domestic wastewater at a daily average flow not to exceed 800,000 
gallons per day. The facility will located four miles south from the 
intersection of Interstate Highway 10 and Farm-to-Market 1463 and 
approximately 4,200 feet west and 1,200 feet north of the intersection 
of Farm-to-Market Road 1463 and Fulshear Katy Road in Fulshear in 
Fort Bend County, Texas 77494. 

JMH HOMES-HOUSTON LLC has applied to the Texas Commission 
on Environmental Quality (TCEQ) for a renewal of TPDES Permit No. 
WQ0014987001 which authorizes the discharge of treated domestic 
wastewater at a daily average flow not to exceed 19,000 gallons per 
day. The facility is located at 6421 Hermann Road, approximately 1.5 
miles south of Greens Bayou and 1.0 mile east of U.S. Highway 59, 
Houston in Harris County, Texas 77050. 

BRAZORIA COUNTY MUNICIPAL UTILITY DISTRICT NO 
61 has applied for a new permit, proposed TPDES Permit No. 
WQ0015088001, to authorize the discharge of treated domestic 
wastewater at a daily average flow not to exceed 550,000 gallons per 
day. The facility will be located approximately 7,500 feet north west 
of the intersection of State Highway 6 and Farm-to-Market Road 1128 
in Brazoria County, Texas 77578. 

The following do not require publication in a newspaper. Written com-
ments or requests for a public meeting may be submitted to the Office 
of the Chief Clerk, at the address provided in the information section 
above, WITHIN (30) DAYS OF THE ISSUED DATE OF THE NO-
TICE. 

THE TEXAS COMMISSION ON ENVIRONMENTAL QUAL-
ITY has initiated a minor amendment of the TPDES Permit No. 
WQ0010217001 issued to Matagorda County Water Control and Im-

provement District No. 5, P. O. Box 125, Blessing, Texas 77419-0125, 
to correct the bacteria limit from Enterococci to E. coli because of 
discharge to freshwater. The existing permit authorizes the discharge 
of treated domestic wastewater at a daily average flow not to exceed 
75,000 gallons per day. The facility is located immediately west of 
the intersection of Pecan Street and 6th Street in Matagorda County, 
Texas 77419. 

If you need more information about these permit applications or the 
permitting process, please call the TCEQ Public Education Program, 
Toll Free, at 1-800-687-4040. General information about the TCEQ 
can be found at our web site at www.TCEQ.texas.gov. Si desea infor-
mación en español, puede llamar al 1-800-687-4040. 
TRD-201305231 
Bridget C. Bohac 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: November 13, 2013 

General Land Office 
Notice of Invitation for Offer for Renewal of Major Consulting 
Services 
The Texas General Land Office (GLO) is seeking a consultant that will 
provide geological services related to coastal geology and near-shore 
processes. These services are necessary to fulfill Coastal Erosion Plan-
ning and Response Act (CEPRA) legislative requirements for project 
monitoring, development of reports, and advancement of related stud-
ies. Periodically, the GLO is required to provide an updated coastal 
erosion plan to the Texas State Legislature. Part of that plan includes 
the identification of shoreline change, migration, and the possible threat 
to existing structures on the Texas coast. A consultant is needed to en-
sure that such research and reports are performed in a timely manner 
and in accordance with statutory requirements. 

Pursuant to §2254.029 and §2254.031 of the Texas Government Code, 
the GLO is seeking to renew its contract for consulting services relat-
ing to the study of coastal geology and other coastal processes for the 
coastal erosion program under the authority of CEPRA for a two-year 
period beginning December 1, 2013 through August 31, 2015. 

The consultant will develop technical reports and studies including, but 
not limited to, fieldwork, literature reviews, and data analysis. The con-
sultant will be responsible for identifying, evaluating, and addressing, 
at a minimum, the following: 

* Beach morphology, dune dynamics; 

* Currents, sediment transport, interaction with structures; 

* Protection and restoration methods of beaches, dunes, and bay shore-
lines; 

* Design of shore protection projects and coastal structures; 

* Inlet management planning; 

* Sediment source identification/quantification; and 

* Inter-governmental coordination, public outreach, and consensus 
building. 

It is the intent of the GLO to award this contract to Ms. Kimberly 
K. McKenna subject to the approval of the Governor's Office of Bud-
get and Planning as required by Texas Government Code §2254.028. 
Ms. McKenna has previously provided these consulting services to the 
GLO with respect to the CEPRA program. The closing date for re-
ceipt of offers will be December 13, 2013. Further information may 
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be obtained by contacting Kevin Frenzel, Texas General Land Office, 
1700 N. Congress Avenue, Austin, Texas 78701-1495, telephone (512) 
463-2482. 
TRD-201305238 
Larry L. Laine 
Chief Clerk, Deputy Land Commissioner 
General Land Office 
Filed: November 13, 2013 

Texas Health and Human Services Commission 
Request for Proposals for Consulting Services 
Pursuant to Chapter 2254, Subchapter B, Texas Government Code, the 
Texas Health and Human Services Commission (HHSC) announces 
the release of its Request for Proposals for Consulting Services for the 
development of a Request for Proposal (RFP Number 529-14-0070). 

HHSC seeks to engage a consultant with the requisite expertise to as-
sist the State of Texas in developing a Request for Proposal (RFP) and 
other procurement documents to procure a new Texas Medicaid Infor-
mation Management System (TMMIS) and Fiscal Agent services for 
the State's Medicaid program. The primary objective of the consulting 
services contract is to develop procurement documents for a multi-con-
tract approach to improve business processes and satisfy business needs 
expected in the Texas Medicaid health care market for the next five 
years and beyond. 

HHSC intends to award a contract to CSG Government Solution unless 
a better offer is received prior to the expiration of thirty days from the 
date of this notice. 

HHSC's Sole Point-of-Contact for Procurement: Robert Hall, 
Enterprise Contract and Procurement Services, Texas Health 
and Human Services Commission, 909 W. 45th Street, Austin, 
Texas 78756; Phone: (512) 206-5526; e-mail: TMMISprocure-
ment@hhsc.state.tx.us. 

All proposals will be subject to evaluation based on the criteria and 
procedures set forth in the RFP. HHSC reserves the right to accept or 
reject any or all proposals submitted. HHSC is under no legal or other 
obligation to execute any contracts on the basis of this notice. HHSC 
will not pay for costs incurred by any entity in responding to this RFP. 
TRD-201305242 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Filed: November 13, 2013 

Request for Public Comment 
The Texas Health and Human Services Commission (HHSC) is seek-
ing comments from the public on its estimate and methodology for de-
termining the Temporary Assistance for Needy Families (TANF) Pro-
gram caseload reduction credit for Federal Fiscal Year (FFY) 2014. 
HHSC will base the methodology on caseload reduction occurring from 
FFY 2005 to FFY 2013. This methodology and the resulting estimated 
caseload reduction credit will be submitted to the U.S. Department of 
Health and Human Services, Administration for Children and Families, 
for approval. 

Under Section 407(b)(3) of the Social Security Act and Title 45 of the 
Code of Federal Regulations, Part 261, Subpart D, any State wishing to 
receive a TANF caseload reduction credit must complete and submit a 

report. The caseload reduction credit gives a State credit for reducing 
its TANF caseload between a base year and a comparison year. The 
State must develop a methodology for determining the TANF caseload 
reduction credit, which will be used to calculate the estimate. The State 
must provide the public with an opportunity to comment on the estimate 
and methodology. As the State agency that administers the TANF pro-
gram, HHSC has developed the estimate and methodology and is pro-
viding the public with an opportunity for comment. 

The methodology and the estimated caseload reduction credit will be 
posted on the HHSC website at http://www.hhsc.state.tx.us/research 
by November 27, 2013. Written or electronic copies of the method-
ology and estimate also can be obtained by contacting Ross McDon-
ald, HHSC Texas Works Reporting Team Lead, by telephone at (512) 
424-6843. 

The public comment period begins November 29, 2013, and ends De-
cember 13, 2013. Comments must be submitted in writing to Texas 
Health and Human Services Commission, Strategic Decision Support, 
Attention: Ross McDonald, MC 1950, P.O. Box 13247, Austin, Texas 
78711-3247. Comments also may be submitted electronically to Ross 
McDonald at ross.mcdonald@hhsc.state.tx.us. 
TRD-201305210 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Filed: November 12, 2013 

Texas Lottery Commission 
Instant Game Number 1575 "Cash Club" 
1.0 Name and Style of Game. 

A. The name of Instant Game No. 1575 is "CASH CLUB". The play 
style is "key symbol match". 

1.1 Price of Instant Ticket. 

A. Tickets for Instant Game No. 1575 shall be $5.00 per Ticket. 

1.2 Definitions in Instant Game No. 1575. 

A. Display Printing - That area of the Instant Game Ticket outside of 
the area where the overprint and Play Symbols appear. 

B. Latex Overprint - The removable scratch-off covering over the Play 
Symbols on the front of the Ticket. 

C. Play Symbol - The printed data under the latex on the front of 
the Instant Ticket that is used to determine eligibility for a prize. 
Each Play Symbol is printed in Symbol font in black ink in positive 
except for dual-image games. The possible black Play Symbols 
are: APPLE SYMBOL, GOLD BAR SYMBOL, BELL SYMBOL, 
BERRY SYMBOL, BOW SYMBOL, CENTS SYMBOL, CHERRY 
SYMBOL, CLOVER SYMBOL, COINS SYMBOL, CROWN SYM-
BOL, DIAMOND SYMBOL, EMERALD SYMBOL, FISTFUL 
OF BILLS SYMBOL, GRAPES SYMBOL, LEMON SYMBOL, 
MELON SYMBOL, MINK SYMBOL, NECKLACE SYMBOL, 
PIGGY BANK SYMBOL, PINEAPPLE SYMBOL, POT OF GOLD 
SYMBOL, RING SYMBOL, ROLL OF BILLS SYMBOL, SAFE 
SYMBOL, HORSESHOE SYMBOL, DOLLAR SIGN SYMBOL, 
STAR SYMBOL, 7 SYMBOL, WALLET SYMBOL, CLUB SYM-
BOL, STACK OF MONEY SYMBOL, $5.00, $10.00, $20.00, $50.00, 
$100, $200, $500, $1,000, $5,000 and $100,000. 

D. Play Symbol Caption - The printed material appearing below each 
Play Symbol which explains the Play Symbol. One caption appears 
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under each Play Symbol and is printed in caption font in black ink 
in positive. The Play Symbol Caption which corresponds with and 
verifies each Play Symbol is as follows: 

38 TexReg 8468 November 22, 2013 Texas Register 



E. Serial Number - A unique 36 (thirty-six) digit number appearing un-
der the latex scratch-off covering on the front of the Ticket. There will 
be a four (4)-digit "security number" which will be individually boxed 
and randomly placed within the number. The remaining ten (10) digits 
of the Serial Number are the Validation Number. The Serial Number 
is for validation purposes and cannot be used to play the game. The 
format will be: 00000000000000. 

F. Low-Tier Prize - A prize of $5.00, $10.00 or $20.00. 

G. Mid-Tier Prize - A prize of $50.00, $100, $200 or $500. 

H. High-Tier Prize - A prize of $1,000, $5,000 or $100,000. 

I. Bar Code - A 24 (twenty-four) character interleaved two (2) of five 
(5) Bar Code which will include a four (4) digit game ID, the seven 
(7) digit Pack number, the three (3) digit Ticket number and the ten 
(10) digit Validation Number. The Bar Code appears on the back of the 
Ticket. 

J. Pack-Ticket Number - A 36 (thirty-six) digit number consisting of the 
four (4) digit game number (1575), a seven (7) digit Pack number, and 
a three (3) digit Ticket number. Ticket numbers start with 001 and end 
with 075 within each Pack. The format will be: 1575-0000001-001. 

K. Pack - A Pack of "CASH CLUB" Instant Game Tickets contains 
075 Tickets, packed in plastic shrink-wrapping and fanfolded in pages 
of one (1). The Packs will alternate. One will show the front of Ticket 
001 and back of 075 while the other fold will show the back of Ticket 
001 and front of 075. 

L. Non-Winning Ticket - A Ticket which is not programmed to be a 
winning Ticket or a Ticket that does not meet all of the requirements 
of these Game Procedures, the State Lottery Act (Texas Government 
Code, Chapter 466), and applicable rules adopted by the Texas Lottery 
pursuant to the State Lottery Act and referenced in 16 TAC Chapter 
401. 

M. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery 
"CASH CLUB" Instant Game No. 1575 Ticket. 

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general Ticket validation requirements set forth in 
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant Ticket. A 
prize winner in the "CASH CLUB" Instant Game is determined once 
the latex on the Ticket is scratched off to expose 36 (thirty-six) Play 
Symbols. If a player reveals two matching Play Symbols within a 
GAME, the player wins the PRIZE for that GAME. If a player reveals 
a "CLUB" Play Symbol, the player wins DOUBLE the PRIZE for that 
GAME. If a player reveals a "STACK OF MONEY" Play Symbol, the 
player wins TRIPLE the PRIZE for that GAME. No portion of the Dis-
play Printing nor any extraneous matter whatsoever shall be usable or 
playable as a part of the Instant Game. 

2.1 Instant Ticket Validation Requirements. 

A. To be a valid Instant Game Ticket, all of the following requirements 
must be met: 

1. Exactly 36 (thirty-six) Play Symbols must appear under the Latex 
Overprint on the front portion of the Ticket; 

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play 
Symbol Caption; 

3. Each of the Play Symbols must be present in its entirety and be fully 
legible; 

4. Each of the Play Symbols must be printed in black ink except for 
dual image games; 

5. The Ticket shall be intact; 

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible; 

7. The Serial Number must correspond, using the Texas Lottery's 
codes, to the Play Symbols on the Ticket; 

8. The Ticket must not have a hole punched through it, be mutilated, 
altered, unreadable, reconstituted or tampered with in any manner; 

9. The Ticket must not be counterfeit in whole or in part; 

10. The Ticket must have been issued by the Texas Lottery in an au-
thorized manner; 

11. The Ticket must not have been stolen, nor appear on any list of 
omitted Tickets or non-activated Tickets on file at the Texas Lottery; 

12. The Play Symbols, Serial Number, Retailer Validation Code and 
Pack-Ticket Number must be right side up and not reversed in any man-
ner; 

13. The Ticket must be complete and not miscut and have exactly 
36 (thirty-six) Play Symbols under the Latex Overprint on the front 
portion of the Ticket, exactly one Serial Number, exactly one Retailer 
Validation Code, and exactly one Pack-Ticket Number on the Ticket; 

14. The Serial Number of an apparent winning Ticket shall correspond 
with the Texas Lottery's Serial Numbers for winning Tickets, and a 
Ticket with that Serial Number shall not have been paid previously; 

15. The Ticket must not be blank or partially blank, misregistered, 
defective or printed or produced in error; 

16. Each of the 36 (thirty-six) Play Symbols must be exactly one of 
those described in Section 1.2.C of these Game Procedures; 

17. Each of the 36 (thirty-six) Play Symbols on the Ticket must be 
printed in the Symbol font and must correspond precisely to the artwork 
on file at the Texas Lottery; the Ticket Serial Numbers must be printed 
in the Serial font and must correspond precisely to the artwork on file at 
the Texas Lottery; and the Pack-Ticket Number must be printed in the 
Pack-Ticket Number font and must correspond precisely to the artwork 
on file at the Texas Lottery; 

18. The Display Printing on the Ticket must be regular in every respect 
and correspond precisely to the artwork on file at the Texas Lottery; and 

19. The Ticket must have been received by the Texas Lottery by appli-
cable deadlines. 

B. The Ticket must pass all additional validation tests provided for in 
these Game Procedures, the Texas Lottery's Rules governing the award 
of prizes of the amount to be validated, and any confidential validation 
and security tests of the Texas Lottery. 

C. Any Instant Game Ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director's 
discretion, refund the retail sales price of the Ticket. In the event a 
defective Ticket is purchased, the only responsibility or liability of the 
Texas Lottery shall be to replace the defective Ticket with another un-
played Ticket in that Instant Game (or a Ticket of equivalent sales price 
from any other current Instant Texas Lottery game) or refund the retail 
sales price of the Ticket, solely at the Executive Director's discretion. 

2.2 Programmed Game Parameters. 

A. Consecutive Non-Winning Tickets in a Pack will not have identical 
play data, spot for spot. 

B. No more than four matching non-winning Prize Symbols on a Ticket. 

IN ADDITION November 22, 2013 38 TexReg 8469 



C. The top Prize Symbol will appear at least once on every Ticket unless 
restricted by other parameters, play action or prize structure. 

D. A non-winning Prize Symbol will never be the same as a winning 
Prize Symbol. 

E. No matching non-winning Play Symbols on a Ticket. 

F. The "CLUB" (doubler) Play Symbol will only appear on intended 
winning Tickets as dictated by the prize structure. 

G. The "STACK OF MONEY" (tripler) Play Symbol will only appear 
on intended winning Tickets as dictated by the prize structure. 

H. The "MONEY ROLL", the "FISTFUL OF MONEY" and the 
"STACK OF MONEY" Play Symbols will never appear with either of 
the other two Play Symbols within a GAME. 

2.3 Procedure for Claiming Prizes. 

A. To claim a "CASH CLUB" Instant Game prize of $5.00, $10.00, 
$20.00, $50.00, $100, $200 or $500, a claimant shall sign the back of 
the Ticket in the space designated on the Ticket and present the winning 
Ticket to any Texas Lottery Retailer. The Texas Lottery Retailer shall 
verify the claim and, if valid, and upon presentation of proper identi-
fication, if appropriate, make payment of the amount due the claimant 
and physically void the Ticket; provided that the Texas Lottery Retailer 
may, but is not required, to pay a $50.00, $100, $200 or $500 Ticket. In 
the event the Texas Lottery Retailer cannot verify the claim, the Texas 
Lottery Retailer shall provide the claimant with a claim form and in-
struct the claimant on how to file a claim with the Texas Lottery. If the 
claim is validated by the Texas Lottery, a check shall be forwarded to 
the claimant in the amount due. In the event the claim is not validated, 
the claim shall be denied and the claimant shall be notified promptly. 
A claimant may also claim any of the above prizes under the procedure 
described in §2.3.B and §2.3.C of these Game Procedures. 

B. To claim a "CASH CLUB" Instant Game prize of $1,000, $5,000 or 
$100,000, the claimant must sign the winning Ticket and present it at 
one of the Texas Lottery's Claim Centers. If the claim is validated by 
the Texas Lottery, payment will be made to the bearer of the validated 
winning Ticket for that prize upon presentation of proper identification. 
When paying a prize of $600 or more, the Texas Lottery shall file the 
appropriate income reporting form with the Internal Revenue Service 
(IRS) and shall withhold federal income tax at a rate set by the IRS 
if required. In the event that the claim is not validated by the Texas 
Lottery, the claim shall be denied and the claimant shall be notified 
promptly. 

C. As an alternative method of claiming a "CASH CLUB" Instant 
Game prize, the claimant must sign the winning Ticket, thoroughly 
complete a claim form, and mail both to: Texas Lottery Commission, 
Post Office Box 16600, Austin, Texas 78761-6600. The Texas Lottery 
is not responsible for Tickets lost in the mail. In the event that the 
claim is not validated by the Texas Lottery, the claim shall be denied 
and the claimant shall be notified promptly. 

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery 
shall deduct: 

1. A sufficient amount from the winnings of a prize winner who has 
been finally determined to be: 

a. delinquent in the payment of a tax or other money to a state agency 
and that delinquency is reported to the Comptroller under Government 
Code §403.055; 

b. in default on a loan made under Chapter 52, Education Code; or 

c. in default on a loan guaranteed under Chapter 57, Education Code; 
and 

2. delinquent child support payments from the winnings of a prize 
winner in the amount of the delinquency as determined by a court or a 
Title IV-D agency under Chapter 231, Family Code. 

E. If a person is indebted or owes delinquent taxes to the State, other 
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid. 

2.4 Allowance for Delay of Payment. The Texas Lottery may delay 
payment of the prize pending a final determination by the Executive 
Director, under any of the following circumstances: 

A. if a dispute occurs, or it appears likely that a dispute may occur, 
regarding the prize; 

B. if there is any question regarding the identity of the claimant; 

C. if there is any question regarding the validity of the Ticket presented 
for payment; or 

D. if the claim is subject to any deduction from the payment otherwise 
due, as described in §2.3.D of these Game Procedures. No liability for 
interest for any delay shall accrue to the benefit of the claimant pending 
payment of the claim. 

2.5 Payment of Prizes to Persons Under 18. If a person under the age of 
18 years is entitled to a cash prize under $600 from the "CASH CLUB" 
Instant Game, the Texas Lottery shall deliver to an adult member of the 
minor's family or the minor's guardian a check or warrant in the amount 
of the prize payable to the order of the minor. 

2.6 If a person under the age of 18 years is entitled to a cash prize of 
$600 or more from the "CASH CLUB" Instant Game, the Texas Lottery 
shall deposit the amount of the prize in a custodial bank account, with 
an adult member of the minor's family or the minor's guardian serving 
as custodian for the minor. 

2.7 Instant Ticket Claim Period. All Instant Game prizes must be 
claimed within 180 days following the end of the Instant Game or 
within the applicable time period for certain eligible military personnel 
as set forth in Texas Government Code §466.408. Any rights to a prize 
that is not claimed within that period, and in the manner specified in 
these Game Procedures and on the back of each Ticket, shall be for-
feited. 

2.8 Disclaimer. The number of prizes in a game is approximate based 
on the number of Tickets ordered. The number of actual prizes avail-
able in a game may vary based on number of Tickets manufactured, 
testing, distribution, sales and number of prizes claimed. An Instant 
Game Ticket may continue to be sold even when all the top prizes have 
been claimed. 

3.0 Instant Ticket Ownership. 

A. Until such time as a signature is placed upon the back portion of an 
Instant Game Ticket in the space designated, a Ticket shall be owned 
by the physical possessor of said Ticket. When a signature is placed 
on the back of the Ticket in the space designated, the player whose 
signature appears in that area shall be the owner of the Ticket and shall 
be entitled to any prize attributable thereto. Notwithstanding any name 
or names submitted on a claim form, the Executive Director shall make 
payment to the player whose signature appears on the back of the Ticket 
in the space designated. If more than one name appears on the back of 
the Ticket, the Executive Director will require that one of those players 
whose name appears thereon be designated by such players to receive 
payment. 

B. The Texas Lottery shall not be responsible for lost or stolen Instant 
Game Tickets and shall not be required to pay on a lost or stolen Instant 
Game Ticket. 
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4.0 Number and Value of Instant Prizes. There will be approximately 
8,040,000 Tickets in the Instant Game No. 1575. The approximate 
number and value of prizes in the game are as follows: 

A.             
creased at the sole discretion of the Texas Lottery Commission. 

5.0 End of the Instant Game. The Executive Director may, at any time, 
announce a closing date (end date) for the Instant Game No. 1575 with-
out advance notice, at which point no further Tickets in that game may 
be sold. The determination of the closing date and reasons for closing 
will be made in accordance with the Instant Game closing procedures 
and the Instant Game Rules. See 16 TAC §401.302(j). 

6.0 Governing Law. In purchasing an Instant Game Ticket, the player 
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 1575, the State Lottery Act (Texas Government Code, 
Chapter 466), applicable rules adopted by the Texas Lottery pursuant 
to the State Lottery Act and referenced in 16 TAC Chapter 401, and all 
final decisions of the Executive Director. 
TRD-201305211 
Bob Biard 
General Counsel 
Texas Lottery Commission 

    

The actual number of Tickets in the game may be increased or de-

Filed: November 12, 2013

Public Utility Commission of Texas 
Announcement of Application for Amendment to a 
State-Issued Certificate of Franchise Authority 
The Public Utility Commission of Texas (commission) received an ap-
plication on November 6, 2013, to amend a state-issued certificate of 

franchise authority, pursuant to §§66.001 - 66.016 of the Public Utility 
Regulatory Act (PURA). 

Project Title and Number: Application of Northland Cable Television, 
Inc. to amend its state-issued certificate of franchise authority, Project 
Number 41995. 

The requested amendment is to expand the service area footprint to 
include the municipal boundaries of the City of Tehuacana, Texas. 

Information on the application may be obtained by contacting the Pub-
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin, 
Texas 78711-3326 or by phone at (512) 936-7120 or toll-free at (888) 
782-8477. Hearing and speech-impaired individuals with text tele-
phones (TTY) may contact the commission through Relay Texas by 
dialing 7-1-1. All inquiries should reference Project Number 41995. 
TRD-201305140 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: November 7, 2013 

Notice of Application for a Service Provider Certificate of 
Operating Authority 
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of an application on November 8, 2013, for a ser-
vice provider certificate of operating authority (SPCOA), pursuant to 
§§54.151 - 54.156 of the Public Utility Regulatory Act (PURA). 
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Docket Title and Number: Application of Phonoscope Light Wave, 
Inc. for a Service Provider Certificate of Operating Authority, Docket 
Number 42001. 

Applicant intends to provide data, facilities-based, and resale telecom-
munications services. 

Applicant seeks to provide service throughout the state of Texas. 

Persons who wish to comment upon the action sought should contact 
the Public Utility Commission of Texas by mail at P.O. Box 13326, 
Austin, Texas 78711-3326 or by phone at (512) 936-7120 or toll-free 
at (888) 782-8477 no later than November 29, 2013. Hearing and 
speech-impaired individuals with text telephones (TTY) may contact 
the commission through Relay Texas by dialing 7-1-1. All comments 
should reference Docket Number 42001. 
TRD-201305214 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: November 12, 2013 

Notice of Application for Waiver from Requirements in 
Automatic Dial Announcing Devices Application Form 

Notice is given to the public of an application filed on November 5, 
2013, with the Public Utility Commission of Texas (commission) for 
waiver from the requirements in the commission prescribed application 
for a permit to operate automatic dial announcing devices (ADAD). 

Docket Style and Number: Application of Epic Reach Consulting LLC 
for a Waiver to the Federal Registration Number Requirement of the 
ADAD Application Form, Docket Number 41990. 

The Application: Epic Reach Consulting LLC (Epic) filed a request for 
a waiver of the registration number requirement, in the Public Utility 
Commission of Texas prescribed application for a permit to operate au-
tomatic dial announcing devices (ADAD). Specifically, Question 11(e) 
of the application requires the Federal Registration Number (FRN) is-
sued to the ADAD manufacturer or programmer either by the Federal 
Communications Commission (FCC) or Administrative Council Ter-
minal Attachments (ACTA). 

Epic stated that it intends to utilize a hosted automatic dialer announc-
ing device provided by VoiceProspector.com. The automatic dialer an-
nouncing device utilizes a Voice over Internet Protocol (VoIP) plat-
form. 

Persons wishing to comment on the action sought or intervene should 
contact the Public Utility Commission of Texas by mail at P.O. Box 
13326, Austin, Texas 78711-3326 or by phone at (512) 936-7120 or 
toll-free at 1-888-782-8477. Hearing and speech-impaired individuals 
with text telephones (TTY) may contact the commission through Relay 
Texas by dialing 7-1-1. All comments should reference Docket Num-
ber 41990. 
TRD-201305139 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: November 7, 2013 

Notice of Application to Amend Designation as an Eligible 
Telecommunications Carrier and Eligible Telecommunications 
Provider 

Notice is given to the public of an application filed with the Public 
Utility Commission of Texas on November 8, 2013, to amend desig-
nation as an eligible telecommunications provider (ETP) and eligible 
telecommunications carrier (ETC) pursuant to P.U.C. Substantive Rule 
§26.417 and §26.418, respectively. 

Docket Title and Number: Application of AMA TechTel Communi-
cations to Amend its Designation as an Eligible Telecommunications 
Carrier and Eligible Telecommunications Provider, Docket Number 
42003. 

The Application: AMA TechTel filed an application to amend its desig-
nation as an ETC and ETP pursuant to P.U.C. Substantive Rule §26.418 
and §26.417 for purposes of qualifying to receive federal and state uni-
versal service support to include the entire study areas of Central Tele-
phone Company of Texas d/b/a CenturyLink and United Telephone 
Company of Texas d/b/a CenturyLink. 

Persons who wish to comment upon the action sought should contact 
the Public Utility Commission of Texas by mail at P.O. Box 13326, 
Austin, Texas 78711-3326 or you may call the Public Utility Commis-
sion's Customer Protection Division by phone at (512) 936-7120 or 
toll-free at (888) 782-8477 no later than December 12, 2013. Hearing 
and speech-impaired individuals with text telephones (TTY) may con-
tact the commission through Relay Texas by dialing 7-1-1. All com-
ments should reference Docket Number 42003. 
TRD-201305216 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: November 12, 2013 

Notice of Intent to File LRIC Study Pursuant to P.U.C. 
Substantive Rule §26.214 
Notice is given to the public of the filing on November 8, 2013, with the 
Public Utility Commission of Texas (commission) of a notice of intent 
to file a long run incremental cost (LRIC) study pursuant to P.U.C. 
Substantive Rule §26.214. The Applicant will file the LRIC study on 
or about November 18, 2013. 

Docket Title and Number: Application of CenturyTel of Northwest 
Louisiana, Inc. d/b/a CenturyLink for Approval of LRIC Study for 
Simple Choice Unlimited Bundle Pursuant to P.U.C. Substantive Rule 
§26.214, Docket Number 42005. 

Any party that demonstrates a justiciable interest may file with the ad-
ministrative law judge written comments or recommendations concern-
ing the LRIC study referencing Docket No. 42005. Written comments 
or recommendations should be filed no later than 45 days after the date 
of a sufficient study and should be filed at the Public Utility Commis-
sion of Texas by mail at P.O. Box 13326, Austin, Texas 78711-3326 or 
by phone at (512) 936-7120 or toll-free at 1-888-782-8477. Hearing 
and speech-impaired individuals with text telephones (TTY) may con-
tact the commission through Relay Texas by dialing 7-1-1. All com-
ments should reference Docket Number 42005. 
TRD-201305215 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: November 12, 2013 
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Notice of Intent to Implement an Extended Local Calling 
Service Change Pursuant to P.U.C. Substantive Rule §26.171 
Notice is given to the public of an application filed with the Public 
Utility Commission of Texas (commission) on November 5, 2013, to 
implement a minor rate change pursuant to P.U.C. Substantive Rule 
§26.171. 

Tariff Control Title and Number: Notice of Taylor Telephone Cooper-
ative, Inc. for Approval of Extended Local Calling Service Pursuant to 
P.U.C. Substantive Rule §26.171 and PURA Chapter 53, Subchapter 
G, Tariff Control Number 41992. 

The Application: Taylor Telephone Cooperative, Inc. (Taylor) filed an 
application with the commission for revisions to its Member Services 
Tariff. Taylor proposed an effective date of December 1, 2013. The 
estimated revenue increase to be recognized by Taylor is $10,071 in 
gross annual intrastate revenues. Taylor has 4,749 access lines (resi-
dence and business) in service in the state of Texas. 

If the commission receives a complaint(s) relating to this application 
signed by 5% of the affected local service customers to which this ap-
plication applies by December 2, 2013, the application will be dock-
eted. The 5% limitation will be calculated based upon the total number 
of customers of record as of the calendar month preceding the commis-
sion's receipt of the complaint(s). 

Persons wishing to comment on this application should contact the Pub-
lic Utility Commission of Texas by December 2, 2013. Requests to in-
tervene should be filed with the commission's Filing Clerk at P.O. Box 
13326, Austin, Texas 78711-3326 or you may call the commission at 
(512) 936-7120 or toll-free 1-800-735-2989. Hearing and speech-im-
paired individuals with text telephones (TTY) may contact the commis-
sion through Relay Texas by dialing 7-1-1. All correspondence should 
refer to Tariff Control Number 41992. 
TRD-201305123 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: November 7, 2013 

Notice of Workshop and Request for Written Comments on 
Draft Rule Amendments 
The staff of the Public Utility Commission of Texas (commission) in-
tends to propose amendments to P.U.C. Substantive Rule §25.53, relat-
ing to Electric Service Emergency Operations Plans, and P.U.C. Sub-
stantive Rule §25.362, relating to Electric Reliability Council of Texas 
(ERCOT) Governance. The amendments will address developments 
that have occurred since P.U.C. Substantive Rule §25.53 was amended 
in 2007, including drought and the Report on Extreme Weather Pre-
paredness Best Practices prepared by Quanta Technologies, LLC for 
the commission pursuant to Texas Utilities Code §186.007. 

Staff will file its draft rule amendments by Friday, November 15, 2013. 
Staff invites comments on the draft amendments. These comments will 
be helpful in developing proposed rule amendments that staff expects 
will be considered by the commission at its January 23, 2014, Open 
Meeting. Staff will hold a workshop on Tuesday, December 3, 2013, 
from 1:00 - 4:00 p.m. in the Commissioners' Hearing Room, located on 
the 7th floor of the William B. Travis Building, 1701 North Congress 
Avenue, Austin, Texas 78701. In addition, sixteen copies of written 
comments on the draft amendments may be submitted to the Filing 
Clerk, Public Utility Commission of Texas, 1701 North Congress Av-
enue, P.O. Box 13326, Austin, Texas 78711-3326 by 3:00 p.m. on Fri-

day, December 13, 2013. Comments should be organized consistent 
with the organization of the amended rules. Comments should be lim-
ited to no more than ten pages. 

Questions concerning this project should be referred to Regina Erales, 
Reliability and Emergency Management Coordinator, Infrastructure 
& Reliability Division, at regina.erales@puc.texas.gov or (512) 936-
7392. Hearing and speech impaired individuals with text telephones 
(TTY) may contact the commission through Relay Texas by dialing 
7-1-1. 
TRD-201305118 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: November 6, 2013 

Texas Department of Transportation 
Request for Qualifications for Professional Services - Aviation 
Division 
Aransas County through its agent, the Texas Department of Transporta-
tion (TxDOT), intends to engage an Aviation Professional Services 
Firm for services pursuant to Chapter 2254, Subchapter A, of the Gov-
ernment Code. TxDOT Aviation Division will solicit and receive qual-
ifications for professional services as described below: 

Airport Sponsor: Aransas County; Airport: Aransas County Airport, 
TxDOT CSJ No. 14MPRCKPT. Scope: Airport Master Plan which 
includes, but is not limited to information regarding existing and fu-
ture conditions, proposed facility development to meet existing and fu-
ture demand, constraints to develop, anticipated capital needs, finan-
cial considerations, management structure and options, as well as an 
updated Airport Layout Plan. The Airport Master Plan should be tai-
lored to the individual needs of the airport. 

The HUB goal is set at 0%. TxDOT Project Manager is Michelle Han-
nah. 

Interested firms shall utilize the Form AVN-551, titled "Qualifica-
tions for Aviation Planning Services." The form may be requested 
from TxDOT, Aviation Division, 125 E. 11th Street, Austin, Texas 
78701-2483, phone number, 1-800-68-PILOT (74568). The form 
may be emailed by request or downloaded from the TxDOT web site 
at http://www.txdot.gov/inside-txdot/division/aviation/projects.html. 
The form may not be altered in any way. All printing must be in black 
on white paper, except for the optional illustration page. Firms must 
carefully follow the instructions provided on each page of the form. 
Qualifications shall not exceed the number of pages in the AVN-551 
template. The AVN-551 format consists of eight 8 1/2" x 11" pages 
of data plus one optional illustration page. The optional illustration 
page shall be no larger than 11" x 17" and may be folded to an 8 1/2" 
x 11" size. A prime provider may only submit one AVN-551. If a 
prime provider submits more than one AVN-551, that provider will 
be disqualified. AVN-551s shall be stapled but not bound or folded in 
any other fashion. AVN-551s WILL NOT BE ACCEPTED IN ANY 
OTHER FORMAT. 

ATTENTION: To ensure utilization of the latest version of Form AVN-
551, firms are encouraged to download Form AVN-551 from the Tx-
DOT website as addressed above. Utilization of Form AVN-551 from a 
previous download may not be the exact same format. Form AVN-551 
is a PDF Template. 

Please note: 
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Six completed copies of Form AVN-551 must be received by Tx-
DOT, Aviation Division at 150 East Riverside Drive, 5th Floor, South 
Tower, Austin, Texas 78704 no later than December 17, 2013, 4:00 
p.m. (CDST). Electronic facsimiles or forms sent by email will not be 
accepted. Please mark the envelope of the forms to the attention of 
Sheri Quinlan. 

The consultant selection committee will be composed of local govern-
ment members. The final selection by the committee will generally 
be made following the completion of review of AVN-551s. The com-
mittee will review all AVN-551s and rate and rank each. The evalua-
tion criteria for airport planning projects can be found at http://www.tx-
dot.gov/inside-txdot/division/aviation/projects.html. All firms will be 
notified and the top rated firm will be contacted to begin fee negoti-
ations. The selection committee does, however, reserve the right to 
conduct interviews for the top rated firms if the committee deems it 
necessary. If interviews are conducted, selection will be made follow-
ing interviews. 

If there are any procedural questions, please contact Sheri Quinlan, 
Grant Manager, or Michelle Hannah, Project Manager, for technical 
questions at 1-800-68-PILOT (74568). 
TRD-201305224 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Filed: November 12, 2013 

Texas Veterans Commission 
Request for Applications Concerning the Texas Veterans 
Commission Fund for Veterans' Assistance and Department of 
State Health Services Veterans Mental Health Grant Program 

Filing Authority. The availability of grant funds is authorized by 
§434.017, Texas Government Code, and §1001.203, Texas Health and 
Safety Code. 

Eligible Applicants. The Texas Veterans Commission (TVC) and De-
partment of State Health Services (DSHS) are requesting applications 
from organizations eligible to apply for grant funding. Eligible Appli-
cants are units of local government, IRS Code §501(c)(19) posts or or-
ganizations of past or present members of the Armed Forces, IRS Code 
§501(c)(3) private nonprofit corporations authorized to conduct busi-
ness in Texas, Texas chapters of IRS Code §501(c)(4) veterans service 
organizations, and nonprofit organizations authorized to do business in 
Texas with experience providing services to veterans. 

Description. The purpose of this Request for Applications (RFA) is 
to seek grant applications from Eligible Applicants for reimbursement 
grants using funds from the Fund for Veterans' Assistance (FVA) and 
DSHS to support the mental health needs of Veterans and their families. 
Under the Veterans Mental Health Grant, these needs include, but are 
not limited to: peer sessions; group sessions; Veteran family counsel-
ing; treatment for Post Traumatic Stress Disorder (PTSD) and/or Trau-
matic Brain Injury (TBI); and equine, co-occurring, and other types of 
counseling. The priorities for this RFA will be set forth in the RFA 
guidance. 

Grant Funding Period. Grants awarded will begin on July 1, 2014, 
and end on June 30, 2015. All grants are reimbursement grants. Reim-
bursement will only be made for those expenses that occur within the 
term of this grant. No pre-award spending is allowed. TVC shall dis-
burse 10% of the awarded grant amount upon execution of the Notice 
of Grant Award (NOGA). 

Grant Amounts. For this solicitation, the minimum grant award will 
be $5,000. The maximum grant award will be $500,000. 

Number of Grants to be Awarded and Total Available. The total 
amount of grant funding available for this award is $1,500,000. The 
number of awards made will be contingent upon the amount of funding 
requested and awarded to Eligible Applicants. 

Selection Criteria. Applications will be reviewed by TVC and DSHS 
staff for conformance to RFA guidelines. All eligible applications will 
be evaluated and recommended for funding by the FVA Advisory Com-
mittee. The FVA Advisory Committee will prepare a funding recom-
mendation to be presented to the Commission for action. The Commis-
sion makes the final funding decisions based upon the FVA Advisory 
Committee's funding recommendation. Applications must address all 
requirements of the RFA to be considered for funding. 

TVC is not obligated to approve an application, provide funds, or en-
dorse any application submitted in response to this solicitation. There 
is no expectation of continued funding. This issuance does not obligate 
TVC to award a grant or pay any costs incurred in preparing a response. 

Requesting the Materials Needed to Complete an Application. All 
information needed to respond to this solicitation will be posted to 
the TVC website at http://tvc.texas.gov/Apply-For-A-Grant.aspx on or 
about Friday, November 22, 2013. 

Further Information. In order to assure that no prospective applicant 
may obtain a competitive advantage because of acquisition of infor-
mation unknown to other prospective applicants; all questions must 
be submitted via email to grants@tvc.texas.gov. All questions and the 
written answers will be posted on the TVC website as per the RFA. 

Deadline for Receipt of an Application. Applications must be re-
ceived by TVC by 4:00 p.m. CST on Thursday, January 9, 2014, at 
the William B. Travis Building, 1701 N. Congress Ave., Ste. 9-100, 
Austin, Texas 78701 to be considered for funding. 
TRD-201305244 
Kathy I. Wood 
Director, Fund for Veterans' Assistance 
Texas Veterans Commission 
Filed: November 13, 2013 

Request for Applications Concerning the Texas Veterans 
Commission Fund for Veterans' Assistance Grant Program 

Filing Authority. The availability of grant funds is authorized by 
Texas Government Code, §434.017. 

Eligible Applicants. The Texas Veterans Commission (TVC) is re-
questing applications from organizations eligible to apply for grant 
funding. Eligible Applicants are units of local government, IRS Code 
§501(c)(19) posts or organizations of past or present members of the 
Armed Forces, IRS Code §501(c)(3) private nonprofit corporations au-
thorized to conduct business in Texas, Texas chapters of IRS Code 
§501(c)(4) veterans service organizations, and nonprofit organizations 
authorized to do business in Texas with experience providing services 
to veterans. 

Description. The purpose of this Request for Applications (RFA) is 
to seek grant applications from Eligible Applicants for reimbursement 
grants using funds from the Fund for Veterans' Assistance (FVA). The 
TVC is authorized to award grants to Eligible Applicants addressing 
the needs of Texas veterans and their families. These needs include, 
but are not limited to: emergency financial assistance; transportation 
services; employment, training/job placement assistance; housing as-
sistance for homeless veterans; family, child and supportive services; 

38 TexReg 8474 November 22, 2013 Texas Register 

mailto:grants@tvc.texas.gov
http://tvc.texas.gov/Apply-For-A-Grant.aspx
http:http://www.tx


♦ ♦ ♦ 

legal services, veterans courts, excluding criminal defense; and devel-
opment of professional services networks. 

The Texas Veterans Commission established the following priorities 
for this RFA: service categories of financial assistance and home-
less/housing; widespread distribution of grants across the state; varied 
services in geographic areas to ensure no over-saturation or duplication 
of services in areas of the state; and outstanding grant applications. 

Grant Funding Period. Grants awarded will begin on July 1, 2014, 
and end on June 30, 2015. All grants are reimbursement grants. Reim-
bursement will only be made for those expenses that occur within the 
term of this grant. No pre-award spending is allowed. TVC shall dis-
burse 10% of the awarded grant amount upon execution of the Notice 
of Grant Award (NOGA). 

Grant Amounts. For this solicitation, the minimum grant award will 
be $5,000. The maximum grant award will be $500,000. 

Number of Grants to be Awarded and Total Available. The total 
amount of grant funding available for this award is $2,500,000. The 
number of awards made will be contingent upon the amount of funding 
requested and awarded to Eligible Applicants. 

Selection Criteria. Applications will be reviewed by TVC staff for 
conformance to RFA guidelines. All eligible applications will be eval-
uated and recommended for funding by the FVA Advisory Committee. 
The FVA Advisory Committee will prepare a funding recommendation 
to be presented to the Commission for action. The Commission makes 
the final funding decisions based upon the FVA Advisory Committee's 
funding recommendation. Applications must address all requirements 
of the RFA to be considered for funding. 

TVC is not obligated to approve an application, provide funds, or en-
dorse any application submitted in response to this solicitation. There 

is no expectation of continued funding. This issuance does not obligate 
TVC to award a grant or pay any costs incurred in preparing a response. 

Requesting the Materials Needed to Complete an Application. All 
information needed to respond to this solicitation will be posted to 
the TVC website at http://tvc.texas.gov/Apply-For-A-Grant.aspx on or 
about Friday, November 22, 2013. 

Further Information. In order to assure that no prospective applicant 
may obtain a competitive advantage because of acquisition of infor-
mation unknown to other prospective applicants; all questions must 
be submitted via email to grants@tvc.texas.gov. All questions and the 
written answers will be posted on the TVC website as per the RFA. 

Deadline for Receipt of an Application. Applications must be re-
ceived by TVC by 4:00 P.M. CST on Thursday, January 9, 2014, at 
the William B. Travis Building, 1701 N. Congress Ave., Ste. 9-100, 
Austin, Texas 78701 to be considered for funding. 
TRD-201305245 
Kathy I. Wood 
Director, Fund for Veterans' Assistance 
Texas Veterans Commission 
Filed: November 13, 2013 

Texas Workforce Commission 
Resolution of the Texas Workforce Commission Establishing 
the Unemployment Obligation Assessment for Calendar Year 
2014 
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TRD-201305193 ♦ ♦ ♦ 
Larry E. Temple 
Executive Director 
Texas Workforce Commission 
Filed: November 12, 2013 

38 TexReg 8478 November 22, 2013 Texas Register 



 
    

  
 

   
 

    
   

   
     

 
   

 
    
    

  
  

    
 

    
  

 
     

 
     

 
   

   
 

 
   

  
    

 
 
    

  

  
 

 
  

  
  

     
 

 
    

 
  

 
  

 
 

  
  

 
 

 
   

   
  

 
 

 
 

     
 

  
  

  
 
   

 
   

 
 
  

  
 

   
  

 
 
   
 
   
   
   
   
   
    
   
    
   
   
   
   
    
    
     
   
 

 
  

 
  

 
 

  
 

  
 

  
  

 
 

    
   

 
 
  
     
  
   
 

How to Use the Texas Register 
Information Available: The 14 sections of the Texas 

Register represent various facets of state government. Documents 
contained within them include: 

Governor - Appointments, executive orders, and 
proclamations. 

Attorney General - summaries of requests for opinions, 
opinions, and open records decisions. 

Secretary of State - opinions based on the election laws. 
Texas Ethics Commission - summaries of requests for 

opinions and opinions. 
Emergency Rules- sections adopted by state agencies on an 

emergency basis. 
Proposed Rules - sections proposed for adoption. 
Withdrawn Rules - sections withdrawn by state agencies 

from consideration for adoption, or automatically withdrawn by 
the Texas Register six months after the proposal publication date. 

Adopted Rules - sections adopted following public comment 
period. 

Texas Department of Insurance Exempt Filings - notices of 
actions taken by the Texas Department of Insurance pursuant to 
Chapter 5, Subchapter L of the Insurance Code. 

Texas Department of Banking - opinions and exempt rules 
filed by the Texas Department of Banking. 

Tables and Graphics - graphic material from the proposed, 
emergency and adopted sections. 

Transferred Rules- notice that the Legislature has 
transferred rules within the Texas Administrative Code from one 
state agency to another, or directed the Secretary of State to 
remove the rules of an abolished agency. 

In Addition - miscellaneous information required to be 
published by statute or provided as a public service. 

Review of Agency Rules - notices of state agency rules 
review. 

Specific explanation on the contents of each section can be 
found on the beginning page of the section. The division also 
publishes cumulative quarterly and annual indexes to aid in 
researching material published. 

How to Cite: Material published in the Texas Register is 
referenced by citing the volume in which the document appears, 
the words “TexReg” and the beginning page number on which that 
document was published. For example, a document published on 
page 2402 of Volume 38 (2013) is cited as follows: 38 TexReg 
2402. 

In order that readers may cite material more easily, page numbers 
are now written as citations. Example: on page 2 in the lower-left 
hand corner of the page, would be written “38 TexReg 2 issue 
date,” while on the opposite page, page 3, in the lower right-hand 
corner, would be written “issue date 38 TexReg 3.” 

How to Research: The public is invited to research rules and 
information of interest between 8 a.m. and 5 p.m. weekdays at the 
Texas Register office, Room 245, James Earl Rudder Building, 
1019 Brazos, Austin. Material can be found using Texas Register 
indexes, the Texas Administrative Code, section numbers, or TRD 
number. 

Both the Texas Register and the Texas Administrative Code are 
available online at: http://www.sos.state.tx.us. The Register is 
available in an .html version as well as a .pdf (portable document 

format) version through the internet. For website information, call 
the Texas Register at (512) 463-5561. 

Texas Administrative Code 
The Texas Administrative Code (TAC) is the compilation of 

all final state agency rules published in the Texas Register. 
Following its effective date, a rule is entered into the Texas 
Administrative Code. Emergency rules, which may be adopted by 
an agency on an interim basis, are not codified within the TAC. 

The TAC volumes are arranged into Titles and Parts (using 
Arabic numerals). The Titles are broad subject categories into 
which the agencies are grouped as a matter of convenience. Each 
Part represents an individual state agency. 

The complete TAC is available through the Secretary of 
State’s website at http://www.sos.state.tx.us/tac. 

The following companies also provide complete copies of the 
TAC: Lexis-Nexis (800-356-6548), and West Publishing Company 
(800-328-9352). 

The Titles of the TAC, and their respective Title numbers are: 

1. Administration 
4. Agriculture 
7. Banking and Securities 
10. Community Development 
13. Cultural Resources 
16. Economic Regulation 
19. Education 
22. Examining Boards 
25. Health Services 
28. Insurance 
30. Environmental Quality 
31. Natural Resources and Conservation 
34. Public Finance 
37. Public Safety and Corrections 
40. Social Services and Assistance 
43. Transportation 

How to Cite: Under the TAC scheme, each section is designated 
by a TAC number. For example in the citation 1 TAC §27.15: 1 
indicates the title under which the agency appears in the Texas 
Administrative Code; TAC stands for the Texas Administrative 
Code; §27.15 is the section number of the rule (27 indicates that 
the section is under Chapter 27 of Title 1; 15 represents the 
individual section within the chapter). 

How to update: To find out if a rule has changed since the 
publication of the current supplement to the Texas Administrative 
Code, please look at the Index of Rules. The Index of Rules is 
published cumulatively in the blue-cover quarterly indexes to the 
Texas Register. If a rule has changed during the time period 
covered by the table, the rule’s TAC number will be printed with 
the Texas Register page number and a notation indicating the type 
of filing (emergency, proposed, withdrawn, or adopted) as shown 
in the following example. 

TITLE 1. ADMINISTRATION 
Part 4. Office of the Secretary of State 
Chapter 91. Texas Register 
40 TAC §3.704.................................................950 (P)
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SALES AND CUSTOMER SUPPORT 

Sales - To purchase additional subscriptions or back issues (beginning with Volume 30, 
Number 36 – Issued September 9, 2005), you may contact LexisNexis Sales at 1-800-
223-1940 from 7am to 7pm, Central Time, Monday through Friday. 

*Note: Back issues of the Texas Register, published before September 9, 2005, must be 
ordered through the Texas Register Section of the Office of the Secretary of State at 
(512) 463-5561. 

Customer Support - For questions concerning your subscription or account information, you 
may contact LexisNexis Matthew Bender Customer Support from 7am to 7pm, Central Time, 
Monday through Friday. 

Phone: (800) 833-9844
 
Fax: (518) 487-3584
 
E-mail: customer.support@lexisnexis.com
 
Website: www.lexisnexis.com/printcdsc
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