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Open Meetings 

Statewide agencies and regional agencies that extend into four or more counties post 
meeting notices with the Secretary of State.  

Meeting agendas are available on the Texas Register's Internet site: 
http://www.sos.state.tx.us/open/index.shtml 

Members of the public also may view these notices during regular office hours from a 
computer terminal in the lobby of the James Earl Rudder Building, 1019 Brazos (corner 
of 11th Street and Brazos) Austin, Texas. To request a copy by telephone, please call 
512-463-5561. Or request a copy by email: register@sos.state.tx.us 

For items not available here, contact the agency directly. Items not found here: 
•	 minutes of meetings 
•	 agendas for local government bodies and regional agencies that extend into fewer 

than four counties 
•	 legislative meetings not subject to the open meetings law 

The Office of the Attorney General offers information about the open meetings law, 

including Frequently Asked Questions, the Open Meetings Act Handbook, and Open 

Meetings Opinions. 

http://www.oag.state.tx.us/open/index.shtml
 

The Attorney General's Open Government Hotline is 512-478-OPEN (478-6736) or toll-
free at (877) OPEN TEX (673-6839). 

Additional information about state government may be found here: 
http://www.texas.gov 

... 


Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a 
disability must have equal opportunity for effective communication and participation in 
public meetings. Upon request, agencies must provide auxiliary aids and services, such as 
interpreters for the deaf and hearing impaired, readers, large print or Braille documents. 
In determining type of auxiliary aid or service, agencies must give primary consideration 
to the individual's request. Those requesting auxiliary aids or services should notify the 
contact person listed on the meeting notice several days before the meeting by mail, 
telephone, or RELAY Texas. TTY: 7-1-1. 

http:http://www.texas.gov
http://www.oag.state.tx.us/open/index.shtml
mailto:register@sos.state.tx.us
http://www.sos.state.tx.us/open/index.shtml


TITLE 1. ADMINISTRATION 

PART 7. STATE OFFICE OF 
ADMINISTRATIVE HEARINGS 

CHAPTER 165. RULES OF PROCEDURE FOR 
APPRAISAL REVIEW BOARD APPEALS 
1 TAC §§165.1, 165.3, 165.7, 165.9, 165.17, 165.19 
The State Office of Administrative Hearings (SOAH) proposes 
amendments to §165.1, concerning Purpose and Scope, 
§165.3, concerning Definitions, §165.7, concerning Board 
Orders that may be Appealed, §165.9, concerning Notice of 
Appeal by Property Owner, §165.17, concerning Prehearing 
Orders, and §165.19, concerning Venue. The amendments 
are being proposed in response to House Bill (HB 316), 83rd 
Texas Legislative Regular Session, which enacted changes to 
the program authorizing a property owner to appeal to SOAH 
certain Appraisal Review Board (ARB) Orders. The changes 
consist of eliminating the pilot program and making the appeal 
process permanent and available statewide. The process has 
been expanded statewide to include all counties and the type 
of ARB orders that may be appealed expanded to include 
minerals. Other amendments are intended to correct clerical 
errors in the rules. 

The amendment to §165.1 substitutes the term "rules" for the 
term "regulations." 

The amendment to §165.3 revises the definition of the word 
"Board" to apply to all appraisal review boards. 

The amendments to §165.7 eliminate the references to the vari-
ous time periods that applied to the original six counties and ad-
ditional five counties that were eligible to participate in the pilot 
program and extends the determinations that may be appealed 
to include minerals. 

The amendment to §165.9 deletes the reference to subsection 
(e) of that section. 

The amendment to §165.17 corrects the reference from §165.10 
to §165.9(a)(2). 

The amendments to §165.19 change the venue of the hearings 
to the municipalities expressly set out in HB 316. 

Tom Walston, General Counsel, has determined that for the first 
five-year period the amendments are in effect there will be no 
fiscal implications for state or local government as a result of 
enforcing or administering them. 

Mr. Walston also has determined that for the first five-year pe-
riod the amendments are in effect the public benefit anticipated 
as a result of the amendments will be in providing notice to the 

participants of the procedures for requesting and participating in 
the appeals process. There will be no effect on small businesses 
as a result of enforcing the amendments, and there is no antic-
ipated economic cost to individuals who are required to comply 
with the amendments. 

There is no direct adverse economic impact for small businesses 
or microbusinesses; therefore, no regulatory flexibility analysis, 
specified in Texas Government Code §2006.002, is required. 

Written comments must be submitted within 30 days after pub-
lication of the proposed amendments in the Texas Register to 
Debra Anderson, Paralegal, State Office of Administrative Hear-
ings, P.O. Box 13025, Austin, Texas 78711-3025, or by email at 
debra.anderson@soah.state.tx.us, or by facsimile to (512) 463-
7791. 

The amendments are proposed under Government Code, Chap-
ter 2003, §2003.050 and §2003.903, which authorize SOAH 
to establish procedural rules for its hearings, and Government 
Code, Chapter 2001, §2001.004, which requires agencies to 
adopt rules of practice setting forth the nature and requirements 
of formal and informal procedures. 

The amendments affect the Government Code, Chapters 2001 
and 2003, and Tax Code, Chapter 41. 

§165.1. Purpose and Scope. 

(a) (No change.) 

(b) These rules [regulations] shall be construed to ensure the 
fair and expeditious determination of every action. 

§165.3. Definitions. 

The following words and terms, when used in this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise. 

(1) - (3) (No change.) 

(4) Board--An appraisal review board [of Bexar, Cameron, 
Collin, Denton, El Paso, Fort Bend, Harris, Montgomery, Nueces, Tar-
rant, or Travis County]. 

(5) - (6) (No change.) 

(7) Costs of Appeal--The costs to be paid by the appraisal 
district or the property owner under §165.25 of this title (relating to De-
termination). The costs of appeal include the time spent by a judge on a 
case referred under this chapter calculated at the rate of $100 per hour 
for services rendered, consistent with the rate approved by the Leg-
islature in the General Appropriations Act. Costs also include travel 
expenses (including transportation, meals, and lodging expenses de-
termined under state travel rules [regulations]), postage, long distance 
telephone charges, court reporter charges and transcripts, and other 
similar expenses. 

(8) - (9) (No change.) 
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♦ ♦ ♦ 

§165.7. Board Orders that may be Appealed. 
A property owner may appeal a board order determining a protest con-
cerning the appraised or market value of property under Texas Tax 
Code, §41.41(a)(1) or of the unequal appraisal under Texas Tax Code, 
§41.41(a)(2) if the following prerequisites are met: 

(1) The appraised or market value of the property that was 
the subject of the protest is more than $1 million, as determined by the 
board order; and 

(2) The board order at issue in the appeal concerns a deter-
mination of the appraised or market value of real or personal property 
other than industrial property. [For the period from January 1, 2010 
through December 31, 2013, the board order at issue in the appeal was 
issued by the board of Bexar County, Cameron County, El Paso County, 
Harris County, Tarrant County, or Travis County;] 

[(3) For the period from January 1, 2012 through Decem-
ber 31, 2013, the board order at issue in the appeal was issued by 
the board of Collin County, Denton County, Fort Bend County, Mont-
gomery County, or Nueces County;] 

[(4) The board order at issue in the appeal concerns a deter-
mination of the appraised or market value of real or personal property 
other than industrial property or minerals.] 

§165.9. Notice of Appeal by Property Owner. 
(a) To appeal a board order to SOAH, a property owner must: 

(1) (No change.) 

(2) file with the chief appraiser not later than the 90th day 
after the date the property owner received notice of the board order 
a deposit in the amount of $1,500 payable to SOAH [as described in 
subsection (e) of this section]. 

(b) - (f) (No change.) 

§165.17. Prehearing Orders. 
(a) As soon as practicable after a judge is designated, the judge 

shall by order set the date, time, and place of the hearing on the appeal. 
The order shall be issued at least 30 days prior to the hearing date. The 
prehearing order shall not be issued until the property owner has filed 
the deposit as required in §165.9(a)(2) [§165.10] of this title (relating 
to Notice of Appeal by Property Owner [Failure to Pay Deposit]). 

(b) (No change.) 

§165.19. Venue. 
(a) The hearing shall be held in the following municipalities: 

Amarillo, Austin, Beaumont, Corpus Christi, El Paso, Fort Worth, 
Houston, Lubbock, Lufkin, McAllen, Midland, San Antonio, Tyler, 
and Wichita Falls. [county of the appraisal district from which the 
appeal was filed.] 

(b) If all or part of the property that is the subject of the appeal 
is located in a municipality listed in subsection (a) of this section, the 
judge shall set the hearing in that municipality. If no part of the property 
that is the subject of the appeal is located in a municipality listed in 
subsection (a) of this section, the judge shall set the hearing in the listed 
municipality that is the nearest to the subject property. [The hearing 
shall be held in a building owned or leased by SOAH in the county of 
the appraisal district from which the appeal was filed. If SOAH does 
not have a building in the county, the hearing may be held in a public or 
privately-owned building in that county, preferably a building in which 
SOAH regularly conducts business. The hearing may not be held in a 
building or facility that is owned, leased, or under the control of the 
appraisal district.] 

(c) The hearing shall be held in a building owned or leased by 
SOAH. If SOAH does not have a building in the municipality where 

the hearing is required to be held, the hearing may be held in a public 
or privately-owned building in that municipality, preferably a building 
in which SOAH regularly conducts business. The hearing may not be 
held in a building or facility that is owned, leased, or under the control 
of an appraisal district. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 17, 

2013. 
TRD-201306007 
Thomas H. Walston 
General Counsel 
State Office of Administrative Hearings 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 475-4931 

1 TAC §165.13 
(Editor's note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the State Office 
of Administrative Hearings or in the Texas Register office, James Earl 
Rudder Building, 1019 Brazos Street, Austin, Texas.) 

The State Office of Administrative Hearings (SOAH) proposes to 
repeal §165.13, concerning Number of Appeals. 

The repeal of this section will serve to remove a rule no longer 
necessary in the Appraisal Review Board Appeal process. 

Thomas Walston, General Counsel, has determined that for the 
first five-year period the repeal is in effect, there will be no fiscal 
implications for state or local government as a result of enforcing 
or administering the repeal. 

Mr. Walston, also has determined that for the first five-year pe-
riod the repeal is in effect, the public benefit anticipated as a 
result of the repeal will be to no longer limit the number of ap-
peals to SOAH by year or by county. There will be no effect on 
small businesses as a result of enforcing the repeal. There is 
no anticipated economic cost to individuals who are required to 
comply with the proposed repeal. 

Written comments on the proposed repeal must be submitted 
within 30 days after publication in the Texas Register to De-
bra Anderson, Paralegal, State Office of Administrative Hear-
ings, P.O. Box 13025, Austin, Texas 78711-3025, or by email at 
debra.anderson@soah.state.tx.us, or by facsimile to (512) 463-
7791. 

The repeal is proposed under Government Code, Chapter 2003, 
§2003.050 and §2003.903, which authorize SOAH to establish 
procedural rules for its hearings, and Government Code, Chap-
ter 2001, §2001.004, which requires agencies to adopt rules of 
practice setting forth the nature and requirements of formal and 
informal procedures. 

The amendments affect the Government Code, Chapters 2001 
and 2003, and Tax Code, Chapter 41. 

§165.13. Number of Appeals. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 
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Filed with the Office of the Secretary of State on December 17, 

2013. 
TRD-201306006 
Thomas H. Walston 
General Counsel 
State Office of Administrative Hearings 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 475-4931 

PART 15. TEXAS HEALTH AND 
HUMAN SERVICES COMMISSION 

CHAPTER 355. REIMBURSEMENT RATES 
The Texas Health and Human Services Commission (HHSC) 
proposes to amend §355.502, concerning Reimbursement 
Methodology for Common Services in Home and Commu-
nity-Based Services Waivers, and §355.505, concerning 
Reimbursement Methodology for the Community Living Assis-
tance and Support Services Waiver Program, and §355.723, 
concerning Reimbursement Methodology for Home and Com-
munity-Based Services and Texas Home Living Programs. 

Background and Justification 

These rules establish the reimbursement methodologies for 
services common to multiple Home and Community-Based 
Services waiver programs and for the Community Living 
Assistance and Support Services (CLASS), the Home and 
Community-based Services (HCS) and the Texas Home Living 
(TxHmL) waiver programs administered by the Department 
of Aging and Disability Services (DADS). HHSC, under its 
authority and responsibility to administer and implement rates, 
is proposing amendments to these rules to add reimbursement 
methodologies for cognitive rehabilitative therapy. 

These amendments are being proposed to add cognitive reha-
bilitative therapy as a service to the CLASS and HCS programs. 
The Legislature provided funding of these services in the 83rd 
Legislative session (S.B. 1, 83rd Legislature, Regular Session, 
2013, S.B. 1, 83rd Legislature, Regular Session, 2013). 

Section-by-Section Summary 

Amended §355.502(b) adds cognitive rehabilitative therapy to 
the list of professional services provided in home and commu-
nity-based services waivers. 

Amended §355.505(c)(1) and (4)(A) adds cognitive rehabilitative 
therapy to the list of services for which a fee-for-service rate is 
determined and sets forth the rate determination methodology 
for the service in the CLASS program. 

Amended §355.723(b)(2) adds cognitive rehabilitative therapy to 
the list of non-variable rates (as a service that does not vary by 
the level of need) for the HCS program. 

Amended §355.723(d)(5)(H) defines the weight given to cogni-
tive rehabilitative therapy in determining the administration and 
operation cost component of the HCS rates. 

Fiscal Note 

James Jenkins, Chief Financial Officer for the Department of Ag-
ing and Disability Services, has determined that, during the first 
five-year period the amended rules are in effect, the fiscal impact 

to state government will be $1,619,633. The proposed rules will 
not result in any fiscal implications for local health and human 
services agencies. There are no fiscal implications for local gov-
ernments as a result of enforcing or administering the sections. 

Mr. Jenkins does not anticipate that there will be any economic 
cost to persons who are required to comply with the proposed 
amendments during the first five years the rules will be in effect. 
The amendments will not affect local employment. 

Small Business and Micro-business Impact Analysis 

HHSC has determined that there is no adverse economic effect 
on small businesses or micro-businesses as a result of enforc-
ing or administering the amendments. The implementation of 
the proposed rule amendments does not require any changes in 
practice or any additional cost to the contracted provider. 

Public Benefit 

Pam McDonald, Director of Rate Analysis, has determined that 
for each of the first five years the amendments are in effect, 
the expected public benefit is providers of cognitive rehabilitative 
therapy will know the reimbursement methodology for providing 
this new service in the CLASS and HCS programs. 

Takings Impact Assessment 

HHSC has determined that this proposal does not restrict or limit 
an owner's right to his or her private real property that would 
otherwise exist in the absence of government action and, there-
fore, does not constitute a taking under Texas Government Code 
§2007.043. 

Regulatory Analysis 

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government 
Code. "Major environmental rule" is defined to mean a rule the 
specific intent of which is to protect the environment or reduce 
risk to human health from environmental exposure and that may 
adversely affect, in a material way, the economy, a sector of the 
economy, productivity, competition, jobs, the environment or the 
public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 

Public Comment 

Questions about the content of this proposal may be directed 
to Judy Myers in the HHSC Rate Analysis Department by tele-
phone at (512) 707-6085. Written comments on the proposed 
amendments may be submitted to Ms. Myers by facsimile at 
(512) 730-7475, by e-mail to judy.myers@hhsc.state.tx.us, or by 
mail to HHSC Rate Analysis, Mail Code H-400, P.O. Box 149030, 
Austin, Texas 78714-9030, within 30 days of publication of this 
proposal in the Texas Register. 

SUBCHAPTER E. COMMUNITY CARE FOR 
AGED AND DISABLED 
1 TAC §355.502, §355.505 
Statutory Authority 

The amendments are proposed under the Texas Government 
Code §531.033, which provides the Executive Commissioner 
of HHSC with broad rulemaking authority; and the Texas Hu-
man Resource Code §32.021 and Texas Government Code 
§531.021(a), which provide HHSC with the authority to adminis-
ter the federal medical assistance (Medicaid) program in Texas; 
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and Texas Government Code §531.021(b)(2), which provides 
HHSC with the authority to propose and adopt rules governing 
the determination of Medicaid reimbursements. 

The amendments affect the Texas Government Code Chapter 
531 and Texas Human Resources Code Chapter 32. No other 
statutes, articles, or codes are affected by this proposal. 

§355.502. Reimbursement Methodology for Common Services in 
Home and Community-Based Services Waivers. 

(a) General requirements. The Texas Health and Human Ser-
vices Commission (HHSC) applies the general principles of cost deter-
mination as specified in §355.101 of this title (relating to Introduction). 
Common services are those services that are available in multiple home 
and community-based services (HCBS) waivers. 

(b) Professional services. Professional services include nurs-
ing services provided by a registered nurse (RN) or a licensed voca-
tional nurse (LVN) (including Adjunct Support and Respite in the Med-
ically Dependent Children Program), physical therapy, occupational 
therapy, speech/language therapy, cognitive rehabilitative therapy, nu-
trition/dietary services, audiology services, and behavioral support ser-
vices. 

(c) Employment services. Employment services include em-
ployment assistance and supported employment. 

(d) Rates for professional services, employment services, and 
in-home respite. The rates for these services are calculated in the fol-
lowing manner: 

(1) If there is sufficient reliable cost report data from which 
to determine reimbursements, rates are calculated in the following 
manner. 

(A) An allowable cost per unit of service for each cost 
report is calculated in accordance with the specific methodology for 
each HCBS waiver. 

(B) The allowable cost per unit of service for each cost 
report for all HCBS waivers is combined into an array. 

(C) The array of allowable costs per unit of service for 
all HCBS waivers is weighted by the number of units of service, and 
the median cost per unit of service is calculated. 

(2) If there is not sufficient, reliable cost report data from 
which to determine reimbursements, reimbursements will be devel-
oped by using pro forma costing. This approach involves using his-
torical costs of delivering similar services, where appropriate data are 
available, and estimating the basic types and costs of products and ser-
vices necessary to deliver services meeting federal and state require-
ments. 

(3) Specialized nursing rates will be determined for both 
RN and LVN services by multiplying the RN and LVN rates by 1.15. 
The specialized nursing rate is paid when a client requires, as deter-
mined by a physician, daily skilled nursing to cleanse, dress, and suc-
tion a tracheostomy or daily skilled nursing assistance with ventilator 
or respirator care. The client must be unable to do self-care and require 
the assistance of a nurse for the ventilator, respirator, or tracheostomy 
care. 

(e) Transition assistance services. The reimbursement for 
transition assistance services will be determined as a one-time rate per 
client based on modeled costs of compensation and other support costs 
using data from surveys, cost reports, consultation with other profes-
sionals in delivering contracted services, or other sources determined 
appropriate by HHSC. 

§355.505. Reimbursement Methodology for the Community Living 
Assistance and Support Services Waiver Program. 

(a) General requirements. The Texas Health and Human Ser-
vices Commission (HHSC) applies the general principles of cost deter-
mination as specified in §355.101 of this title (relating to Introduction). 
Providers are reimbursed for waiver services provided to Medicaid-en-
rolled persons with related conditions. Additionally, providers will be 
reimbursed a one-time administrative expense fee for a pre-enrollment 
assessment of potential waiver participants. The pre-enrollment assess-
ment covers care planning for the participant. 

(b) Reporting of cost. 

(1) Providers must follow the cost reporting guidelines as 
specified in §355.105 of this title (relating to General Reporting and 
Documentation Requirements, Methods, and Procedures). 

(2) Number of cost reports to be submitted. All legal enti-
ties must submit a cost report unless the number of days between the 
date the legal entity's first Texas Department of Aging and Disability 
Services (DADS) client received services and the legal entity's fiscal 
year end is 30 days or fewer. 

(A) Contracted providers participating in the attendant 
compensation rate enhancement. 

(i) At the same level of enhancement. If all the con-
tracts under the legal entity participate in the enhancement at the same 
level of enhancement, the contracted provider must submit one cost re-
port for the legal entity. 

(ii) At different levels of enhancement. If all the 
contracts under the legal entity participate in the enhancement but they 
participate at more than one enhancement level, the contracted provider 
must submit one cost report for each level of enhancement. 

(B) Contracted providers not participating in the atten-
dant compensation rate enhancement. If all the contracts under the le-
gal entity do not participate in the enhancement, the contracted provider 
must submit one cost report for the legal entity. 

(C) Contractors participating and not participating in at-
tendant compensation rate enhancement. 

(i) At the same level of enhancement. If some of the 
contracts under the legal entity do not participate in the enhancement 
and the rest of the contracts under the legal entity participate at the same 
level of enhancement, the contracted provider must submit: 

(I) one cost report for the contracts that do not 
participate; and 

(II) one cost report for the contracts that do par-
ticipate. 

(ii) At different levels of enhancement. If some of 
the contracts under the legal entity do not participate in the enhance-
ment and the rest of the contracts under the legal entity participate in 
the enhancement but they participate at more than one enhancement 
level, the contracted provider must submit: 

(I) one cost report for the contracts that do not 
participate; and 

(II) one cost report for each level of enhance-
ment. 

(3) Excused from submission of cost reports. If required 
by HHSC, a contracted provider must submit a cost report unless the 
provider meets one or more of the conditions in §355.105(b)(4)(D) of 
this title. 
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(c) Waiver reimbursement determination methodology. 

(1) Unit of service reimbursement or reimbursement ceil-
ing by unit of service. Reimbursement or reimbursement ceilings for 
related-conditions waiver services, habilitation, nursing services pro-
vided by a registered nurse (RN), nursing services provided by a li-
censed vocational nurse (LVN), physical therapy, occupational therapy, 
speech/language therapy, cognitive rehabilitative therapy, behavioral 
support, auditory integration training/auditory enhancement training 
(audiology services), nutritional services, employment assistance, sup-
ported employment, day activity and health services, and in-home and 
out-of-home respite care services will be determined on a fee-for-ser-
vice basis. These services are provided under §1915(c) of the Social 
Security Act Medicaid waiver for persons with related conditions. 

(2) Monthly reimbursement. The reimbursement for case 
management waiver service will be determined as a monthly reim-
bursement. This service is provided under the §1915(c) of the Social 
Security Act Medicaid waiver for persons with related conditions. 

(3) Reporting and verification of allowable cost. 

(A) Providers are responsible for reporting only allow-
able costs on the cost report, except where cost report instructions in-
dicate that other costs are to be reported in specific lines or sections. 
Only allowable cost information is used to determine recommended 
reimbursements. HHSC excludes from reimbursement determination 
any unallowable expenses included in the cost report and makes the 
appropriate adjustments to expenses and other information reported by 
providers; the purpose is to ensure that the database reflects costs and 
other information that are necessary for the provision of services and 
are consistent with federal and state regulations. 

(B) Individual cost reports may not be included in the 
database used for reimbursement determination if: 

(i) there is reasonable doubt as to the accuracy or 
allowability of a significant part of the information reported; or 

(ii) an auditor determines that reported costs are not 
verifiable. 

(4) Reimbursement determination. Recommended unit of 
service reimbursements and reimbursement ceilings by unit of service 
are determined in the following manner: 

(A) Unit of service reimbursement for habilitation, and 
cost per unit of service for nursing services provided by an RN, nursing 
services provided by an LVN, physical therapy, occupational therapy, 
speech/language therapy, cognitive rehabilitative therapy, behavioral 
support services, auditory integration training/auditory enhancement 
training (audiology services), nutritional services, employment assis-
tance, supported employment, and in-home and out-of-home respite 
care are determined in the following manner: 

(i) The total allowable cost for each contracted 
provider cost report will be determined by analyzing the allowable 
historical costs reported on the cost report and other pertinent cost 
survey information. 

(ii) The total allowable cost is reduced by the 
amount of the administrative expense fee and requisition fee revenues 
accrued for the reporting period. 

(iii) Each provider's total allowable cost, excluding 
depreciation and mortgage interest, is projected from the historical cost 
reporting period to the prospective reimbursement period as described 
in §355.108 of this title (relating to Determination of Inflation Indices). 

(iv) Payroll taxes and employee benefits are allo-
cated to each salary line item on the cost report on a pro rata basis 

based on the portion of that salary line item to the amount of total 
salary expense for the appropriate group of staff. Employee benefits 
will be charged to a specific salary line item if the benefits are reported 
separately. The allocated payroll taxes are Federal Insurance Contribu-
tions Act (FICA) or social security, Medicare contributions, Workers' 
compensation Insurance (WCI), the Federal Unemployment Tax Act 
(FUTA), and the Texas Unemployment Compensation Act (TUCA). 

(v) Allowable administrative and facility costs are 
allocated or spread to each waiver service cost component on a pro 
rata basis based on the portion of each waiver service's units of service 
to the amount of total waiver units of service. 

(vi) Each provider's projected total allowable cost is 
divided by the number of units of service to determine the projected 
cost per unit of service. 

(vii) For nursing services provided by an RN, 
nursing services provided by an LVN, physical therapy, occupational 
therapy, speech/language therapy, cognitive rehabilitative therapy, 
in-home respite care, behavioral support services, auditory integration 
training/auditory enhancement training (audiology services), nutri-
tional services, employment assistance, and supported employment, 
the projected cost per unit of service, for each provider is multiplied 
by 1.044. This adjusted allowable cost per unit of service may be 
combined into an array with the allowable cost per unit of service 
of similar services provided by other programs in determining rates 
for these services in accordance with §355.502 of this title (relating 
to Reimbursement Methodology for Common Services in Home and 
Community-Based Services Waivers). 

(viii) For habilitation services two cost areas are cre-
ated: 

(I) The attendant cost area includes salaries, 
wages, benefits, and mileage reimbursement calculated as specified 
in §355.112 of this title (relating to Attendant Compensation Rate 
Enhancement). 

(II) Another attendant cost area is created which 
includes the other habilitation services costs not included in subclause 
(I) of this clause as determined in clauses (i) - (v) of this subparagraph to 
create an other attendant cost area. An allowable cost per unit of service 
is calculated for the other habilitation cost area. The allowable costs 
per unit of service for each contracted provider cost report are arrayed 
and weighted by the number of units of service, and the median cost 
per unit of service is calculated. The median cost per unit of service is 
multiplied by 1.044. 

(III) The attendant cost area and the other atten-
dant cost area are summed to determine the habilitation attendant cost 
per unit of service. 

(ix) For out-of-home respite care, the allowable 
costs per unit of service are calculated as determined in clauses (i) -
(vi) of this subparagraph. The allowable costs per unit of service for 
each contracted provider cost report are multiplied by 1.044. The costs 
per unit of service are then arrayed and weighted by the number of 
units of service, and the median cost per unit of service is calculated. 

(B) The monthly reimbursement for case management 
services is determined in the following manner: 

(i) Total allowable costs for each provider will be 
determined by analyzing the allowable historical costs reported on the 
cost report and other pertinent cost survey information. 

(ii) Total allowable costs are reduced by the amount 
of administrative expense fee revenues reported. 
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(iii) Each provider's total allowable costs, excluding 
depreciation and mortgage interest, are projected from the historical 
cost reporting period to the prospective reimbursement period as de-
scribed in §355.108 of this title (relating to Determination of Inflation 
Indices). 

(iv) Payroll taxes and employee benefits are allo-
cated to each salary line item on the cost report on a pro rata basis 
based on the portion of that salary line item to the amount of total 
salary expense for the appropriate group of staff. Employee benefits 
will be charged to a specific salary line item if the benefits are reported 
separately. The allocated payroll taxes are Federal Insurance Contribu-
tions Act (FICA) or social security, Medicare contributions, Workers' 
compensation Insurance (WCI), the Federal Unemployment Tax Act 
(FUTA), and the Texas Unemployment Compensation Act (TUCA). 

(v) Each provider's projected total allowable costs 
are divided by the number of monthly units of service to determine 
the projected cost per client month of service. 

(vi) Each provider's projected cost per client month 
of service is arrayed from low to high and weighted by the number 
of units of service and the median cost per client month of service is 
calculated. 

(vii) The median projected cost per client month of 
service is multiplied by 1.044. 

(C) The unit of service reimbursement for day activity 
and health services is determined in accordance with §355.6907 (Relat-
ing to Reimbursement Methodology for Day Activity and Health Ser-
vices). 

(D) HHSC also adjusts reimbursement according to 
§355.109 of this title (relating to Adjusting Reimbursement When 
New Legislation, Regulations, or Economic Factors Affect Costs) if 
new legislation, regulations, or economic factors affect costs. 

(5) The reimbursement for support family services and 
continued family services will be determined as a per day rate using 
a method based on modeled costs which are developed by using data 
from surveys, cost report data from other similar programs, payment 
rates from other similar programs, consultation with other service 
providers and/or professionals experienced in delivering contracted 
services, or other sources as determined appropriate by HHSC. The 
per day rate will have two parts, one part for the child placing agency 
and one part for the support family. 

(d) Administrative expense fee determination methodology. 

(1) One-time administrative expense fee. Reimbursement 
for the pre-enrollment assessment and care planning process required 
to determine eligibility for the waiver program will be provided as a 
one-time administrative expense fee. 

(2) Administrative expense fee determination process. The 
recommended administrative expense fee is determined using a method 
based on modeled projected expenses which are developed using data 
from surveys, cost report data from other similar programs or services, 
professionals' experience in delivering similar services, and other rel-
evant sources. 

(e) Requisition fees. Requisition fees are reimbursements paid 
to the CLASS direct service agency contracted providers for their ef-
forts in acquiring adaptive aids, medical supplies, dental services, spe-
cialized therapies, and minor home modifications for CLASS partici-
pants. Reimbursement for requisition fees for adaptive aids, medical 
supplies, dental services, specialized therapies, and minor home mod-
ifications will vary based on the actual cost of the adaptive aids, med-
ical supplies, dental services, specialized therapies, and minor home 

modifications. Reimbursements are determined using a method based 
on modeled projected expenses which are developed by using data 
from surveys; cost report data from similar programs; consultation with 
other service providers and/or professionals experienced in delivering 
contracted services; and/or other sources. 

(f) Allowable and unallowable costs. 

(1) Providers must follow the guidelines in determining 
whether a cost is allowable or unallowable as specified in §355.102 and 
§355.103 of this title (relating to General Principles of Allowable and 
Unallowable Costs, and Specifications for Allowable and Unallowable 
Costs) as well as the following provisions. 

(2) Participant room and board expenses are not allowable, 
except for those related to respite care. 

(3) The actual cost of adaptive aids, medical supplies, den-
tal services, and home modifications is not allowable for cost reporting 
purposes. Allowable labor costs associated with acquiring adaptive 
aids, medical supplies, dental services, and home modifications should 
be reported in the cost report. Any item purchased for participants in 
this program and reimbursed through a voucher payment system is un-
allowable. Refer to §355.103(b)(17)(K) of this title (relating to Speci-
fications for Allowable and Unallowable Costs). 

(g) Authority to determine reimbursement. The authority to 
determine reimbursement is specified in §355.101 of this title (relating 
to Introduction). 

(h) Reporting revenue. Revenues must be reported on the cost 
report in accordance with §355.104 of this title (relating to Revenues). 

(i) Reviews and field audits of cost reports. Desk reviews or 
field audits are performed on all contracted providers' cost reports. The 
frequency and nature of the field audits are determined by HHSC to en-
sure the fiscal integrity of the program. Desk reviews and field audits 
will be conducted in accordance with §355.106 of this title (relating to 
Basic Objectives and Criteria for Audit and Desk Review of Cost Re-
ports), and providers will be notified of the results of a desk review or 
a field audit in accordance with §355.107 of this title (relating to No-
tification of Exclusions and Adjustments). Providers may request an 
informal review and, if necessary, an administrative hearing to dispute 
an action taken under §355.110 of this title (relating to Informal Re-
views and Formal Appeals). 

(j) Reporting requirements. The program director's full salary 
is to be reported on the line item of the cost report designated for the 
director. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2013. 
TRD-201306058 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 424-6900 

SUBCHAPTER F. REIMBURSEMENT 
METHODOLOGY FOR PROGRAMS SERVING 

39 TexReg 12 January 3, 2014 Texas Register 



PERSONS WITH MENTAL ILLNESS OR 
INTELLECTUAL OR DEVELOPMENTAL 
DISABILITY 
1 TAC §355.723 
Statutory Authority 

The amendments are proposed under the Texas Government 
Code §531.033, which provides the Executive Commissioner 
of HHSC with broad rulemaking authority; and the Texas Hu-
man Resource Code §32.021 and Texas Government Code 
§531.021(a), which provide HHSC with the authority to adminis-
ter the federal medical assistance (Medicaid) program in Texas; 
and Texas Government Code §531.021(b)(2), which provides 
HHSC with the authority to propose and adopt rules governing 
the determination of Medicaid reimbursements. 

The amendments affect the Texas Government Code Chapter 
531 and Texas Human Resources Code Chapter 32. No other 
statutes, articles, or codes are affected by this proposal. 

§355.723. Reimbursement Methodology for Home and Community-
Based Services and Texas Home Living Programs. 

(a) Prospective payment rates. HHSC sets payment rates to 
be paid prospectively to Home and Community-based Services (HCS) 
and Texas Home Living (TxHmL) providers. 

(b) Levels of need. 

(1) Variable rates. Rates vary by level of need for the 
following services: Residential Support Services, Supervised Living, 
Foster/Companion Care, and HCS Day Habilitation. 

(2) Non-variable rates. Rates do not vary by level of 
need for the following services: Supported Home Living, Community 
Support Services, Supported Employment, Employment Assistance, 
Respite, RN, LVN, Dietary, Behavioral Support, Physical Ther-
apy, Occupational Therapy, Speech Therapy, Audiology, Cognitive 
Rehabilitative Therapy, and Social Work. Rates for TxHmL Day 
Habilitation will be equal to HCS level of need five Day Habilitation 
rates. 

(c) Recommended rates. The recommended modeled rates 
are determined for each HCS and TxHmL service listed in subsection 
(b)(1) - (2) of this section by type and, for services listed in subsec-
tion (b)(1) of this section, by level of need to include the following 
cost components: direct care worker staffing costs (wages, benefits, 
modeled staffing ratios for direct care workers, direct care trainers and 
job coaches), other direct service staffing costs (wages for direct care 
supervisors, benefits, modeled staffing ratios); facility costs (for respite 
care only); room and board costs for overnight, out-of-home respite 
care; administration and operation costs; and professional consultation 
and program support costs. The determination of all components 
except for the direct care worker staffing costs component is based on 
cost reports submitted by HCS and TxHmL providers in accordance 
with §355.722 of this subchapter (relating to Reporting Costs by 
Home and Community-based Services (HCS) and Texas Home Living 
(TxHmL) Providers). The determination of the direct care worker 
staffing costs component is calculated as specified in §355.112 of this 
title (relating to Attendant Compensation Rate Enhancement). 

(d) Administration and operation cost component. The 
administration and operation cost component included in the recom-
mended rates described in subsection (c) of this section for each HCS 
and TxHmL service type is determined as follows. 

(1) Step 1. Determine total projected administration and 
operation costs and projected units of service by service type using 

cost reports submitted by HCS and TxHmL providers in accordance 
with §355.722 of this subchapter. 

(2) Step 2. Determine the foster/companion care coordina-
tor component of the foster/companion care rate as follows. For fiscal 
years 2010 through 2013, this component will be modeled using the 
weighted average foster/companion care coordinator wage as reported 
on the most recently available, reliable audited HCS cost report data-
base plus 10.25 percent for payroll taxes and benefits inflated to the 
rate period and a consumer to foster/companion care coordinator ratio 
of 1:15. For fiscal year 2014 and thereafter, this component will be de-
termined by summing total reported foster/companion care coordinator 
wages and allocated payroll taxes and benefits from the most recently 
available audited cost report, inflating those costs to the rate period and 
dividing the resulting product by the total number of foster care units 
of service reported on that cost report. 

(3) Step 3. Determine total foster/companion care coordi-
nator dollars as follows. Multiply the foster/companion care coordina-
tor component of the foster/companion care rate from paragraph (2) of 
this subsection by the total number of foster care units of service re-
ported on the most recently available, reliable audited HCS cost report 
database. 

(4) Step 4. Determine total projected administration and 
operation costs after offsetting total foster/companion care coordinator 
dollars as follows. Subtract the total foster/companion care coordinator 
dollars from paragraph (3) of this subsection from the total projected 
administration and operation costs from paragraph (1) of this subsec-
tion. 

(5) Step 5. Determine projected weighted units of service 
for each HCS and TxHmL service type as follows: 

(A) Supervised Living and Residential Support Ser-
vices in HCS. Projected weighted units of service for Supervised 
Living and Residential Support Services equal projected Supervised 
Living and Residential Support units of service times a weight of 1.00; 

(B) Day Habilitation in HCS and TxHmL. Projected 
weighted units of service for Day Habilitation equal projected Day Ha-
bilitation units of service times a weight of 0.25; 

(C) Foster/Companion Care in HCS. Projected 
weighted units of service for Foster/Companion Care equal projected 
Foster/Companion Care units of service times a weight of 0.50; 

(D) Supported Home Living in HCS and Community 
Support Services in TxHmL. Projected weighted units of service for 
Supported Home Living equal projected Supported Home Living units 
of service times a weight of 0.30; 

(E) Respite in HCS and TxHmL. Projected weighted 
units of service for Respite equal projected Respite units of service 
times a weight of 0.20; 

(F) Supported Employment in HCS and TxHmL. Pro-
jected weighted units of service for Supported Employment equal pro-
jected Supported Employment units of service times a weight of 0.25; 

(G) Behavioral Support in HCS and TxHmL. Projected 
weighted units of service for Behavioral Support equal projected Be-
havioral Support units of service times a weight of 0.18; 

(H) Physical Therapy, Occupational Therapy, Speech 
Therapy, [and] Audiology, and Cognitive Rehabilitative Therapy in 
HCS and TxHmL. Projected weighted units of service for Physical 
Therapy, Occupational Therapy, Speech Therapy, [and] Audiology, 
and Cognitive Rehabilitative Therapy equal projected Physical Ther-
apy, Occupational Therapy, Speech Therapy, [and] Audiology, and 
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Cognitive Rehabilitative Therapy units of service times a weight of 
0.18; 

(I) Social Work in HCS. Projected weighted units of 
service for Social Work equal projected Social Work units of service 
times a weight of 0.18; 

(J) Nursing in HCS and TxHmL. Projected weighted 
units of service for Nursing equal projected Nursing units of service 
times a weight of 0.18; 

(K) Employment Assistance in HCS and TxHmL. Pro-
jected weighted units of service for Employment Assistance equal pro-
jected Employment Assistance units of service times a weight of 0.25; 
and 

(L) Dietary in HCS and TxHmL. Projected weighted 
units of service for Dietary equal projected Dietary units of service 
times a weight of 0.18. 

(6) Step 6. Calculate total projected weighted units of ser-
vice by summing the projected weighted units of service from para-
graph (5)(A) - (L) of this subsection. 

(7) Step 7. Calculate the percent of total administration 
and operation costs to be allocated to the service type by dividing the 
projected weighted units for the service type from paragraph (5) of 
this subsection by the total projected weighted units of service from 
paragraph (6) of this subsection. 

(8) Step 8. Calculate the total administration and operation 
cost to be allocated to that service type by multiplying the percent of 
total administration and operation costs allocated to the service type 
from paragraph (7) of this subsection by the total administration and 
operation costs after offsetting total foster/companion care coordinator 
dollars from paragraph (4) of this subsection. 

(9) Step 9. Calculate the administration and operation cost 
component per unit of service for each HCS and TxHmL service type 
by dividing the total administration and operation cost to be allocated 
to that service type from paragraph (8) of this subsection by the pro-
jected units of service for that service type from paragraph (1) of this 
subsection. 

(10) Step 10. Effective September 1, 2011, the administra-
tion and operation cost component per unit of service for Supported 
Home Living in HCS is equal to five dollars. 

(11) Step 11. For fiscal years 2012 and 2013, the fos-
ter/companion care coordinator component of the foster/companion 
care rate will be remodeled using a consumer to foster/companion care 
coordinator ratio of 1:20. This remodeling will be performed after 
the administration and operation cost component per unit of service 
for each HCS and TxHmL service type is calculated as described in 
paragraph (9) of this subsection. 

(e) Refinement and adjustment. Refinement/adjustment of the 
cost components and model assumptions will be considered, as appro-
priate, by HHSC. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2013. 
TRD-201306059 

Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 424-6900 

♦ ♦ ♦ 

SUBCHAPTER J. PURCHASED HEALTH 
SERVICES 
DIVISION 11. TEXAS HEALTHCARE TRANS-
FORMATION AND QUALITY IMPROVEMENT 
PROGRAM REIMBURSEMENT 
1 TAC §355.8204 
The Texas Health and Human Services Commission (HHSC) 
proposes new §355.8204, concerning Funding for Delivery Sys-
tem Reform Incentive Payment (DSRIP) Monitoring Program. 

BACKGROUND AND JUSTIFICATION 

In December 2011, HHSC received approval from the federal 
Centers for Medicare and Medicaid Services (CMS) for the Texas 
Healthcare Transformation and Quality Improvement Program, a 
Section 1115 Waiver (Waiver). In addition to expanding Medicaid 
managed care, the Waiver created two new supplemental fund-
ing pools: the Uncompensated Care (UC) pool and the DSRIP 
pool. 

The DSRIP program provides funding to hundreds of providers 
within the state to propose and implement projects intended to 
transform the healthcare delivery system to increase quality and 
efficiency. These providers, known as performing providers, 
organized themselves into Regional Healthcare Partnerships 
(RHPs) throughout the state to develop regional plans that 
include these DSRIP projects. A DSRIP project that achieves an 
approved milestone is eligible to receive a Medicaid payment. 
That Medicaid payment is comprised of the non-federal share, 
supplied by a political subdivision of the state, and matched by 
the federal share at the prevailing federal medical assistance 
percentage (FMAP). 

While negotiating the DSRIP project approval process, CMS re-
quired, as a condition of receiving any DSRIP payments, certain 
additions to the approval process. Namely, CMS required that 
HHSC contract with one or more independent entities to provide 
monitoring services. Both CMS and HHSC agree that the public 
interest is served through a strong and efficient monitoring of the 
DSRIP program. 

The independent entity (or entities) will serve multiple func-
tions. First, the independent entity must perform a mid-point 
assessment as described in the Program Funding and Mechan-
ics (PFM) Protocol. Second, the entity must review DSRIP 
projects to determine whether the performing providers are 
implementing the projects as described within the approved 
RHP Plan. Third, the entity must review the progress of a 
DSRIP project to determine if changes should be made to 
increase the effectiveness of the project or the likelihood of 
success for the project. Additionally, the independent entity will 
be retained to review the appropriateness of financial arrange-
ments in line with Certifications of Participation required of most 
Waiver participants (such certifications can be found online at 
http://www.hhsc.state.tx.us/1115-Waiver-Guideline.shtml). 
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The costs of the independent entity, or entities, retained to pro-
vide these services may be reimbursed at the 50% federal ad-
ministrative match rate available to the states. In the June 28, 
2013, issue of the Texas Register (38 TexReg 4122), HHSC pro-
posed allocating up to 1% (no more than $10 million per demon-
stration year) of every intergovernmental transfer (IGT) submit-
ted as the non-federal share of a DSRIP payment to fund the 
administrative match for the waiver monitoring program. HHSC 
received numerous comments from stakeholders and has con-
tinued to work with CMS to find a reasonable method for pro-
viding for the monitoring costs. As a result, HHSC has made a 
number of changes to the IGT allocation methodology for DSRIP 
monitoring. HHSC subsequently withdrew the rule as proposed 
in the June 28, 2013, issue of the Texas Register (38 TexReg 
4122) and proposes the new IGT allocation for DSRIP monitor-
ing rule as described below. 

The proposed new rule describes the method by which HHSC 
will determine the amount of IGT allocated for DSRIP monitor-
ing and provides for a method by which unused funds will be 
returned to transferring governmental entities. 

The new proposed rule differs from the withdrawn rule in several 
ways. First, HHSC has decreased the maximum amount of IGT 
that can be allocated in a demonstration year from $10 million to 
$5 million. Second, HHSC will use a formula to determine how 
much each transferring governmental entity will transfer for the 
monitoring program. This formula determines the transferring 
entity's proportion of the total statewide value of DSRIP projects 
for a demonstration year and multiplies that rate by the amount 
necessary for that demonstration year. Third, a transferring en-
tity has the option of adding that amount on top of its expected 
IGT, thereby allowing its affiliated performing providers to receive 
the full DSRIP payment. Fourth, HHSC will not implement the 
IGT allocation for monitoring until the first DSRIP reporting pe-
riod for the third demonstration year. However, the independent 
contractor will review actions that take place prior to the third 
demonstration year as well as after the third demonstration year. 

SECTION-BY-SECTION SUMMARY 

Proposed §355.8204(a) provides for an introduction to the new 
section and explains its purpose. 

Proposed §355.8204(b) provides for the method of financing for 
DSRIP monitoring. 

Proposed §355.8204(c) provides for the return of unused funds 
that were allocated for monitoring. 

FISCAL NOTE 

Greta Rymal, Deputy Executive Commissioner for Financial Ser-
vices for HHSC, has determined that for each year of the first 
five years the proposed rule will be in effect, there will be no an-
ticipated net fiscal impact to state government. It is anticipated 
that there will be a minor fiscal impact to local government, but 
there is currently insufficient data available to quantify that im-
pact. There will be no impact to local employment or economies. 

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY-
SIS 

HHSC has determined that the rule would have no adverse eco-
nomic effect on small businesses or micro-businesses because 
any small businesses or micro-businesses participating in the 
1115 Waiver will gain additional funding overall. 

PUBLIC BENEFITS AND COSTS 

Chris Traylor, Chief Deputy Commissioner, has determined that, 
for each year of the first five years the rule will be in effect, the 
public benefit expected as a result of adopting the proposed rule 
is a strong and independent review of the DSRIP supplemental 
funding program contained in the 1115 Waiver. 

Ms. Rymal anticipates that for each year of the first five years 
the rule will be in effect, there will not be an economic cost to 
persons required to comply with the rule as there are no new 
requirements for providers in the DSRIP supplemental funding 
program contained in the 1115 Waiver. 

REGULATORY ANALYSIS 

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government 
Code. A "major environmental rule" is defined to mean a rule the 
specific intent of which is to protect the environment or reduce 
risk to human health from environmental exposure and that may 
adversely affect, in a material way, the economy, a sector of the 
economy, productivity, competition, jobs, the environment or the 
public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 

TAKINGS IMPACT ASSESSMENT 

HHSC has determined that this proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under §2007.043 of the Government Code. 

PUBLIC COMMENT 

Written comments on the proposal may be submitted to Charles 
Greenberg, Assistant General Counsel, Office of General Coun-
sel, Health and Human Services Commission, Mail Code-1070, 
P.O. Box 13247, Austin, Texas 78711; by fax to (512) 424-6586; 
or by e-mail to charles.greenberg@hhsc.state.tx.us, within 30 
days after publication of this proposal in the Texas Register. 

PUBLIC HEARING 

A public hearing is scheduled for January 29, 2014, from 1:00 
p.m. to 2:00 p.m. (central time) at the Brown-Heatly Building, 
Public Hearing Room, located at 4900 North Lamar Boulevard, 
Austin, Texas 78751. Persons requiring further information, spe-
cial assistance, or accommodations should contact Leigh Van 
Kirk at (512) 462-6284. 

STATUTORY AUTHORITY 

The new rule is proposed under Texas Government Code 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
Code §32.021 and Texas Government Code §531.021, which 
authorize HHSC to administer the federal medical assistance 
(Medicaid) program in Texas. 

The new rule implements Texas Government Code Chapter 531. 
No other statutes, articles, or codes are affected by this proposal. 

§355.8204. Funding for DSRIP Monitoring Program. 
(a) Introduction. The Texas Healthcare Transformation 

and Quality Improvement Program §1115(a) Medicaid demonstra-
tion waiver provides for supplemental payments to many types of 
providers. In order to ensure that such payments are made properly, 
HHSC will contract with one or more independent entities to monitor 
the Delivery System Reform Incentive Payment (DSRIP) program. 
This section describes the method by which HHSC will gain the source 
of the non-federal share of payments to reimburse the independent 
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entity for its administrative expenses. For purposes of this rule, the 
definitions in §354.1602 of this title (relating to Definitions) apply, 
except where otherwise indicated. 

(b) Funding for Delivery System Reform Incentive Payment 
program monitoring. HHSC will allocate an intergovernmental trans-
fer (IGT) amount to each DSRIP IGT entity to fund DSRIP monitoring 
activities. 

(1) HHSC will determine the amount of the IGT allocation 
in each demonstration year for each IGT entity. The amount of the 
IGT allocation for each IGT entity will be calculated using the follow-
ing formula: IGT Allocation = (AffiliatedValue/DYValue) x TotalIGT, 
where: 

(A) "AffiliatedValue" is the portion of the value for 
which the IGT entity agreed to fund the non-federal share for all 
DSRIP projects that the IGT entity is affiliated with for a particular 
demonstration year; and 

(B) "DYValue" is the value for all DSRIP projects in 
the state for the same demonstration year as used in subparagraph (A) 
of this paragraph. 

(C) "TotalIGT" is the total amount of IGT necessary for 
monitoring activities in a demonstration year, as determined by HHSC. 
This amount may not be greater than $5 million. 

(2) The values utilized in paragraph (1) of this subsection 
are the federally approved values as of January 1 of the calendar year 
in which the calculation occurs. 

(3) The full IGT allocation for monitoring will be requested 
the first time an IGT entity provides an IGT for a demonstration year. 

(4) No IGT may be allocated for the waiver monitoring 
program prior to the first DSRIP reporting opportunity for the third 
demonstration year. 

(5) An IGT entity may choose to provide the IGT allocation 
from either an IGT intended to fund a DSRIP payment or in addition 
to an IGT submitted to fund a DSRIP payment. 

(c) Return of unused intergovernmental transfers. The balance 
of any allocation not used to fund monitoring activities will be returned 
to the IGT entities. The amount returned is calculated on a pro rata 
basis in accordance with the amount of such entities' intergovernmen-
tal transfers intended to fund the DSRIP monitoring program for the 
demonstration year for which the refund is made. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2013. 
TRD-201306060 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 424-6900 

DIVISION 28. PHARMACY SERVICES: 
REIMBURSEMENT 
1 TAC §355.8548 

The Texas Health and Human Services Commission (HHSC) 
proposes to amend §355.8548, concerning certain Medicaid fee-
for-service (FFS) pharmacy provider types who are enrolled in a 
federal drug pricing discount program. 

Background and Justification 

The Health and Human Services Commission (HHSC) proposes 
to amend the rule that describes the reimbursement method-
ology for claims for drugs provided by an entity participating 
in the drug-pricing program established under section 340B of 
the federal Public Health Act (42 U.S.C. §256b). Under section 
340B, the federal Health Resources and Services Administration 
(HRSA) has established a drug-pricing program under which a 
manufacturer of certain outpatient drugs that participates in the 
program agrees to charge a health-care provider covered by 
section 340B - such as a Medicare/Medicaid Disproportionate 
Share Hospital, a children's hospital, a government institution, 
a nursing home, or a safety net provider - no more than an 
HRSA-approved 340B price for drugs covered by the 340B 
program. A health-care provider enrolled in the 340B Program 
has access to a national program that allows it to negotiate a 
purchase price of drugs below the 340B price. Thus, partici-
pating health care providers, as well as insurers and Medicaid 
programs, share in the savings generated by the 340B program. 

Until 2000, the Centers for Medicare and Medicaid Services 
(CMS) required entities participating in the 340B Program to 
submit their actual acquisition cost on Medicaid claims for 
pharmacy services. In 2000, CMS issued guidance that allowed 
states to determine what was submitted on pharmacy claims 
and the method of reimbursement. In 2012, CMS issued guid-
ance reiterating the 2000 guidance and requiring states to have 
written policies for how these entities are reimbursed, which 
is expected to be included in the Medicaid state plan. Texas 
continued to require actual acquisition cost. 

Health-care providers participating in the 340B Program, specif-
ically hospitals with outpatient pharmacies, have expressed dif-
ficulty being able to meet the current requirement to provide 
HHSC with actual acquisition cost for 340B claims. Additionally, 
Medicaid managed care organizations (MCOs) have expressed 
concern over how to reimburse entities in their network that pur-
chased drugs through this federal drug discount program. 

HHSC believes that this change will alleviate these concerns. 
The proposed rule amendments will discontinue the methodol-
ogy that requires covered entities to submit their actual acquisi-
tion cost, replacing it with a reimbursement methodology that is 
based upon the drug ingredient costs for pharmacies enrolled in 
the section 340B drug-pricing program using HHSC's best esti-
mate of the 340B Program price. The proposed methodology will 
not affect the dispensing fee methodology, which is set in accor-
dance with title 1 TAC §355.8551 (relating to Dispensing Fee). 

HHSC will submit a corresponding state plan amendment to 
CMS with a new drug ingredient reimbursement methodology 
for 340B entities. 

Section-by-Section Summary 

Proposed amended §355.8548 clarifies that the 340B program 
requires drug manufacturers to provide outpatient drugs to eli-
gible patients at reduced prices; indicates that entities enrolled 
in the federal 340B Program will be reimbursed on HHSC's best 
estimate of the 340B Program price plus a dispensing fee; and 
defines terms used in the section. 

Fiscal Note 
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Greta Rymal, Deputy Executive Commissioner for Financial 
Services, has determined that during the first five-year period 
the proposed amendments are in effect, there could be a 
fiscal impact to state government based on the fact that the 
reimbursement methodology is being changed. However, there 
are insufficient data to complete an estimate of the impact at 
this time because the methodology is still under development. 
There is no anticipated negative impact on local employment or 
local economies. There is no expected fiscal impact to revenues 
or expenditures of local governments. There are no anticipated 
economic costs to persons who are required to comply with 
the proposed rule as they will not be required to change their 
current business practices to their detriment. 

Small and Micro-business Impact Analysis 

HHSC also has determined that there could be impact to small 
businesses or micro-businesses based on the final reimburse-
ment methodology developed, but expects that the number of 
small or micro-businesses actually affected will be small. Cur-
rently, fewer than two entities in this category are enrolled in the 
program. 

Public Benefit 

Chris Traylor, Chief Deputy Commissioner for HHSC, has deter-
mined that for each year of the first five years the sections are in 
effect, the public will benefit from the adoption of the rules. The 
anticipated public benefit of enforcing the proposed amended 
rules is that Medicaid providers enrolled in the 340B Program 
will be able to more easily submit accurate claims, which may 
encourage more providers to enroll in the program. 

Regulatory Analysis 

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government 
Code. A "major environmental rule" is defined to mean a rule the 
specific intent of which is to protect the environment or reduce 
risk to human health from environmental exposure and that may 
adversely affect, in a material way, the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or the 
public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 

Takings Impact Assessment 

HHSC has determined that this proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under §2007.043 of the Government Code. 

Public Comment 

Written comments on the proposal may be submitted to 
Susan Gibson, Program Coordinator in the Vendor Drug Pro-
gram, Medicaid/CHIP Division, 4900 N. Lamar, Austin, Texas 
78751; by fax to (512) 730-7483; or by e-mail to susan.gib-
son@hhsc.state.tx.us within 30 days of publication of this 
proposal in the Texas Register. 

Public Hearing 

A public hearing is scheduled for January 29, 2014, from 2:30 
p.m. to 3:30 p.m. (central time) at the Brown-Heatly Building, 
Public Hearing Room, located at 4900 North Lamar Boulevard, 
Austin, Texas 78751. Persons requiring further information, spe-
cial assistance, or accommodations should contact Leigh Van 
Kirk at (512) 462-6284. 

Statutory Authority 

The amendment is proposed under Texas Government Code 
§531.033, which provides the Executive Commissioner of HHSC 
with broad rulemaking authority; Texas Human Resources Code 
§32.021 and Texas Government Code §531.021(a), which pro-
vide HHSC with the authority to administer the federal medical 
assistance (Medicaid) program in Texas; and Texas Government 
Code §531.021(d), which allows HHSC to provide for the pay-
ment of claims in accordance with methodologies prescribed by 
HHSC rules. 

The proposed amendment affects Texas Human Resources 
Code Chapter 32 and Texas Government Code Chapter 531. No 
other statutes, articles, or codes are affected by this proposal. 

§355.8548. 340B Covered Entities [Hospitals, Nursing Homes, and 
Government Institutions]. 

(a) Scope. This section applies to each manufacturer of out-
patient drugs that has executed an agreement with the Secretary of the 
United States Department of Health and Human Services under Sec-
tion 340B of the Public Health Service Act (42 U.S.C. §256b). 

(b) Definitions. For purposes of this section, the following 
terms are defined as follows: 

(1)      
rolled in the 340B Program. 

(2) 340B covered outpatient drug--A drug eligible for pur-
chase through the 340B Program, as defined in 42 C.F.R. §10.20 and 
§10.21. 

(3) 340B price--The maximum price that the United States 
Health Resources and Services Administration will allow a drug manu-
facturer to charge a 340B covered entity for a 340B covered outpatient 
drug purchased through the 340B program. The 340B price is also 
known as the "ceiling price." 

(4) 340B program--A drug-pricing program established 
under Section 340B of the Public Health Service Act (42 U.S.C. 
§256b) under which a manufacturer of covered outpatient drugs agrees 
that it will not charge a 340B covered entity more than the 340B price 
for a 340B covered outpatient drug. 

(5) HHSC--The Texas Health and Human Services Com-
mission or its designee. 

(c) Reimbursement methodology. HHSC reimburses a 340B 
covered entity for a 340B covered outpatient drug dispensed to a patient 
of a 340B covered entity [Government institutions, including tax-sup-
ported hospitals, are reimbursed] on the basis of HHSC's estimate of 
the 340B price or the maximum allowable cost in accordance with 
§355.8545 of this chapter (relating to Texas Maximum Allowable Cost) 
[actual invoice cost, verifiable by audit,] plus a dispensing fee assigned 
by HHSC in accordance with §355.8551 of this chapter (relating to 
Dispensing Fee) [an assigned fee for medications dispensed to eligible 
recipients. Reimbursement is based on an agreement between the in-
stitution and the department]. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2013. 
TRD-201306061 

340B covered entity--A health-care organization en-
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Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 424-6900 

TITLE 10. COMMUNITY DEVELOPMENT 

PART 1. TEXAS DEPARTMENT OF 
HOUSING AND COMMUNITY AFFAIRS 

CHAPTER 1. ADMINISTRATION 
SUBCHAPTER A. GENERAL POLICIES AND 
PROCEDURES 
10 TAC §1.23 
The Texas Department of Housing and Community Affairs (the 
"Department") proposes amendments to 10 TAC Chapter 1, 
§1.23, concerning the State of Texas Low Income Housing 
Plan and Annual Report (SLIHP). The purpose of the proposed 
amendment is to adopt by reference the 2014 SLIHP. 

PURPOSE. The purpose of the SLIHP is to serve as a com-
prehensive reference on statewide housing needs, housing re-
sources, and strategies for funding allocations. The document 
reviews the Department's programs, current and future policies, 
resource allocation plan to meet state housing needs, and re-
ports on State Fiscal Year 2013 performance. The Department 
is required to submit the SLIHP annually to its Board of Directors 
in accordance with Texas Government Code, §2306.072. 

FISCAL NOTE: Mr. Timothy Irvine, Executive Director, has de-
termined that, for each year of the first five years the amendment 
is in effect, enforcing or administering the amendment does not 
have any foreseeable implications related to costs or revenues 
of the state or local government. 

PUBLIC BENEFIT/COST NOTE: Mr. Irvine also has determined 
that, for each year of the first five years the amendment is in ef-
fect, the public benefit anticipated as a result of the amendment 
will be improved communication with the public regarding the 
Department's programs and activities. There will not be any eco-
nomic cost to any individuals required to comply with the amend-
ment. The amendment will not impact local employment. 

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES: The 
Department has determined that there will be no economic effect 
on small or micro-businesses. 

REQUEST FOR PUBLIC COMMENT: The public comment 
period will be held from January 3, 2014, to February 3, 2014, 
to receive input on the amendment. Written comments may 
be submitted to Texas Department of Housing and Community 
Affairs, Elizabeth Yevich, Rule Comments, P.O. Box 13941, 
Austin, Texas 78711-3941, by email to the following address: 
elizabeth.yevich@tdhca.state.tx.us, or by fax to (512) 475-0070. 
A public hearing will be held at 10:30 a.m. Thursday, January 
16, 2014 at Stephen F. Austin State Office Building, room #172, 
1700 N. Congress, Austin, Texas 78701. COMMENTS MUST 
BE RECEIVED BY 5:00 P.M. FEBRUARY 3, 2014. 

The full text of the draft 2014 SLIHP may be viewed at the De-
partment's website: www.tdhca.state.tx.us. The public may also 

receive a copy of the draft 2014 SLIHP by contacting the Depart-
ment's Housing Resource Center at (512) 475-3976. 

STATUTORY AUTHORITY: The amendment is proposed pur-
suant to Texas Government Code, §2306.053, which authorizes 
the Department to adopt rules. Additionally, the amendment is 
proposed pursuant to §2306.0723 which specifically authorizes 
the Department to consider the SLIHP as a rule. 

The proposed amendment affects no other code, article or 
statute. 

§1.23. State of Texas Low Income Housing Plan and Annual Report 
(SLIHP). 
The Texas Department of Housing and Community Affairs (the "De-
partment") adopts by reference the 2014 [2013] State of Texas Low 
Income Housing Plan and Annual Report (SLIHP). The full text of 
the 2014 [2013] SLIHP may be viewed at the Department's website: 
www.tdhca.state.tx.us. The public may also receive a copy of the 2014 
[2013] SLIHP by contacting the Department's Housing Resource Cen-
ter at (512) 475-3976. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 18, 

2013. 
TRD-201306016 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 475-3959 

TITLE 16. ECONOMIC REGULATION 

PART 1. RAILROAD COMMISSION OF 
TEXAS 

CHAPTER 7. GAS SERVICES DIVISION 
SUBCHAPTER B. SPECIAL PROCEDURAL 
RULES 
16 TAC §7.230 
The Railroad Commission of Texas (Commission) proposes 
amendments to §7.230, relating to Contents of Notice, to im-
plement authority delegated to the Commission under Texas 
Utilities Code, §104.103, pursuant to Senate Bill (SB) 885, 83rd 
Legislature (Regular Session, 2013). The proposed amend-
ments allow a gas utility to provide notice of its intent to increase 
rates by e-mail to each directly affected customer. 

The Commission proposes a minor clarification to the mailing 
address provided in subsection (b)(5). 

The Commission proposes new subsections (c), (d), and (e) to 
address the statutory changes made by SB 885. Proposed new 
subsection (c) would allow a gas utility to provide notice of rate 
increases by electronic transmission (e-mail) to each directly af-
fected customer if the customer has given written consent (which 
may be withdrawn) for the utility to do so, and if a valid e-mail ad-
dress is available to the utility for that purpose. Proposed new 
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subsection (d) requires the utility, in the event that it becomes 
aware that notice by e-mail has failed, to provide notice to the 
affected customer by mail within 30 days of the date notice of 
the proposed increase is issued. Proposed new subsection (e) 
requires the subject heading of the e-mail providing notice of a 
proposed rate increase to include the words "Notice of Proposed 
Rate Increase" and requires that the notice be the only informa-
tion included in the body of that e-mail. 

The Commission proposes to redesignate current subsection (c) 
as subsection (f). 

Gene Montes, Hearings Examiner, Hearings Division, has deter-
mined that for each year of the first five years that the proposed 
amendments will be in effect, there will be no fiscal implications 
for state or local governments as a result of enforcing or admin-
istering the amendments. 

Mr. Montes has also determined that for each year of the first 
five years the amendments are in effect, the public benefit an-
ticipated as a result of enforcing or administering the amend-
ments will be to provide a more efficient notice of proposed rate 
increases and a reduction in rate case expenses. The use of 
e-mail will be more convenient and less costly for the utility to 
provide notice to its customers of a Statement of Intent to in-
crease rates, potentially reducing rate case expenses that must 
ultimately be borne by ratepayers. There is no anticipated eco-
nomic cost to persons required to comply with the amendments 
as proposed because regulated utilities already must provide no-
tice to customers of proposed rate increases. Under the pro-
posed rule, gas utilities have an alternative method by which 
they may comply with the notice requirements and can select 
the method they find to be the most cost-effective. 

Mr. Montes has also determined that for each year of the first 
five years the proposed amendments are in effect, there should 
be no adverse effect on a local economy and therefore no local 
employment impact statement is required under the Administra-
tive Procedure Act (APA), Texas Government Code, §2001.022. 

Texas Government Code, §2006.002, relating to Adoption of 
Rules with Adverse Economic Effect, requires that as a part 
of the rulemaking process, a state agency prepare an Eco-
nomic Impact Statement that assesses the potential impact of 
a proposed rule on small businesses and micro-businesses 
and a Regulatory Flexibility Analysis that considers alternative 
methods of achieving the purpose of the rule if the proposed 
rule will have an adverse economic effect on small businesses 
or micro-businesses. 

Mr. Montes has determined that the proposed amendments will 
not have an adverse economic effect on small businesses or mi-
cro-businesses because it adds no new requirements on small 
businesses or micro-businesses. Under the proposed rule, gas 
utilities have an alternative method by which they may comply 
with the notice requirements and can select the method they 
find to be the most cost-effective. Furthermore, the amendments 
may result in a reduction in costs associated with providing no-
tice of proposed rate increases. The result is a reduction to rate 
case expenses which will potentially benefit all ratepayers. 

Mr. Montes has determined that the amendments do not meet 
the statutory definition of a major environmental rule as set forth 
in Texas Government Code, §2001.0225; therefore, a regulatory 
analysis conducted pursuant to that section is not required. 

Comments on the proposal may be submitted to Rules Co-
ordinator, Office of General Counsel, Railroad Commission 
of Texas, P.O. Box 12967, Austin, Texas 78711-2967; online 
at http://www.rrc.state.tx.us/rules/commentform.php; or by 
electronic mail to rulescoordinator@rrc.state.tx.us. Comments 
should refer to Gas Utilities Docket No. 10315 and will be 
accepted until 12:00 p.m. (noon) on Monday, February 3, 
2014, which is 31 days after publication in the Texas Register. 
The Commission finds that this comment period is reasonable 
because the proposal as well as an online comment form will be 
available on the Commission's website at least two weeks prior 
to Texas Register publication of the proposal, giving interested 
persons additional time to review the proposal and submit com-
ments. The Commission encourages all interested persons to 
submit comments no later than the deadline. The Commission 
cannot guarantee that comments submitted after the deadline 
will be considered. For further information, call Loretta Howard 
at (512) 463-7033. The status of Commission rulemakings 
in progress is available at http://www.rrc.state.tx.us/rules/pro-
posed.php. 

The Commission proposes the amendments pursuant to Texas 
Utilities Code, §104.001, which authorizes the Commission to 
adopt rules to ensure compliance with the obligations of gas util-
ities; and §104.103, which requires a gas utility to provide notice 
of a proposed increase to affected persons as required by Com-
mission rules. 

Texas Utilities Code, §104.001 and §104.103, are affected by 
the proposed amendments. 

Statutory authority: Texas Utilities Code, §104.001 and 
§104.103. 

Cross-reference to statute: Texas Utilities Code, §104.001 and 
§104.103. 

Issued in Austin, Texas on December 18, 2013. 

§7.230. Contents of Notice. 

(a) (No change.) 

(b) Environs notice. In addition to the information required in 
subsection (a) of this section, in all proceedings involving statements 
of intent to change environs rates, as that term is defined in §7.115(13) 
of this title (relating to Definitions), the gas utility's notice shall also 
include: 

(1) - (4) (No change.) 

(5) a statement that any affected person may file in writing 
comments or a protest concerning the proposed change in the environs 
rates with the Docket Services Section of the Hearings Division [Office 
of General Counsel], Railroad Commission of Texas, P.O. Box 12967, 
Austin, Texas 78711-2967, at any time within 30 days following the 
date on which the change would or has become effective. 

(c) A gas utility may provide notice by electronic transmission 
(e-mail) to each directly affected customer, only if: 

(1) the affected customer has previously consented in writ-
ing that the utility may notify the customer of proposed rate increases 
by e-mail, and has been informed that this consent may be withdrawn; 
and 

(2) the affected customer has made an e-mail address avail-
able to the utility. An e-mail address is considered to be available if it 
was used for billing purposes by the utility within 60 days of the date 
the notice of the proposed increase is issued. 
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(d) In the event that the utility becomes aware that notice by 
e-mail has failed, the utility must provide notice to the affected cus-
tomer by mail within 30 days of the date notice of the proposed increase 
is issued. 

(e) If the gas utility gives notice by e-mail under the provisions 
of Texas Utilities Code, §104.103, the subject heading of the e-mail 
shall include, in large font, "Notice of Proposed Rate Increase" and 
such notice shall be printed in type large enough for easy reading and 
shall be the only information contained in the body of that e-mail. 

(f) [(c)] If the gas utility gives notice by mail under the provi-
sions of Texas Utilities Code, §104.103, such notice shall be printed in 
type large enough for easy reading and shall be the only information 
contained on the piece of paper on which it is written. A gas utility 
may give the notice required under either subsection (a) or (b) of this 
section by mailing or otherwise delivering the notice with its billing 
statements. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 18, 

2013. 
TRD-201306031 
Cristina Martinez Self 
Rules Attorney, Office of the General Counsel 
Railroad Commission of Texas 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 475-1295 

♦ ♦ ♦ 

SUBCHAPTER D. CUSTOMER SERVICE AND 
PROTECTION 
16 TAC §7.475 
The Railroad Commission of Texas (Commission) proposes new 
§7.475, relating to Municipality Contact Information for Notice 
of Disconnection for Non-Payment for Non-Submetered Mas-
ter Metered Multifamily Properties, to implement authority dele-
gated to the Commission in Texas Utilities Code, §104.353, pur-
suant to House Bill (HB) 1772, 83rd Legislature (2013, Regular 
Session). 

Texas Utilities Code, §104.352, requires utilities to provide no-
tice to municipalities for non-payment disconnections of non-
submetered master meter accounts within that municipality ten 
days prior to the date of disconnection. Section 104.353(c) re-
quires the Commission to adopt a rule that would implement a 
mechanism for municipalities to provide contact information for 
an authorized representative to receive disconnection notices 
for non-submetered master meter customers. The Commission 
must also make the municipal representative contact informa-
tion available to the public. Commission staff will begin accept-
ing municipalities' contact information and making it available on 
the Commission's website beginning in January 2014. 

Proposed new §7.475(a) states that a municipality may provide 
the Commission with the contact information for its authorized 
representative designated to receive the notice described in 
Texas Utilities Code, §104.352. Proposed subsection (b) states 
that a municipality shall provide its authorized representative's 
contact information by mail to Director, Gas Services Division, 

Railroad Commission of Texas, P.O. Box 12967, Austin, Texas 
78711-2967, or through any other method as indicated on the 
Commission's website. Proposed subsection (c) states that the 
Commission shall make the municipalities' contact information 
available to the public. 

Bill Geise, Director, Gas Services Division, has determined that 
for each year of the first five years that the proposed new rule 
will be in effect, enforcing or administering the proposed new 
rule does not have foreseeable implications relating to cost or 
revenues of the state or local governments. 

Mr. Geise has also determined that for each year of the first five 
years that the proposed new rule will be in effect, the public ben-
efit expected will be that municipalities' contact information will 
be collected and maintained in a centralized, accessible location 
available to both the gas utilities and the public. 

Mr. Geise has also determined that there is no significant eco-
nomic cost of compliance for municipalities; their participation in 
providing contact information to the Commission is voluntary. 

Mr. Geise has determined that there is no adverse economic 
effect for small or micro-businesses because the proposed new 
rule addresses only municipalities and their participation is vol-
untary. 

Mr. Geise has determined that the proposed new rule will not 
affect a local economy, and therefore, a local employment impact 
statement is not required pursuant to Texas Government Code, 
§2001.022. 

Lastly, Mr. Geise has determined that the proposed rule does 
not meet the statutory definition of a major environmental rule 
as set forth in Texas Government Code, §2001.0225; therefore, 
a regulatory analysis pursuant to that section is not required. 

Comments on the proposal may be submitted to Rules Co-
ordinator, Office of General Counsel, Railroad Commission 
of Texas, P.O. Box 12967, Austin, Texas 78711-2967; online 
at http://www.rrc.state.tx.us/rules/commentform.php; or by 
electronic mail to rulescoordinator@rrc.state.tx.us. Comments 
should refer to Gas Utilities Docket No. 10308 and will be 
accepted until 12:00 p.m. (noon) on Monday, February 3, 
2014, which is 31 days after publication in the Texas Register. 
The Commission finds that this comment period is reasonable 
because the proposal as well as an online comment form will 
be available on the Commission's website at least two weeks 
prior to Texas Register publication of the proposal, giving inter-
ested persons additional time to review, analyze, and draft and 
submit comments. The Commission encourages all interested 
persons to submit comments no later than the deadline. The 
Commission cannot guarantee that comments submitted after 
the deadline will be considered. For further information, call 
Sarah Montoya, Gas Services Division, at (512) 475-1958. The 
status of Commission rulemakings in progress is available at 
http://www.rrc.state.tx.us/rules/proposed.php. 

The Commission proposes new §7.475 pursuant to Texas Utili-
ties Code, §104.353, which requires the Commission by rule to 
develop a mechanism by which a municipality may provide the 
Commission with the contact information of the municipality's au-
thorized representative to whom the notice required under Texas 
Utilities Code, §104.352, must be sent. 

Texas Utilities Code, §§104.351 - 104.353, are affected by the 
proposed new rule. 

Statutory authority: Texas Utilities Code, §§104.351 - 104.353. 
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♦ ♦ ♦ 

Cross-reference to statute: Texas Utilities Code, §§104.351 -
104.353. 

Issued in Austin, Texas on December 18, 2013. 

§7.475. Municipality Contact Information for Notice of Disconnec-
tion for Non-Payment for Non-submetered Master Metered Multifamily 
Properties. 

(a) A municipality entitled to receive notice of service discon-
nections for non-payment for non-submetered master metered multi-
family properties pursuant to Texas Utilities Code, §104.352, may pro-
vide the Commission with the contact information of the municipality's 
authorized representative designated to receive such notice. 

(b) A municipality shall provide its authorized representative's 
contact information by mail to Director, Gas Services Division, Rail-
road Commission of Texas, P.O. Box 12967, Austin, Texas 78711-
2967, or through any other method as indicated on the Commission's 
website. 

(c) The Commission shall make the municipalities' contact in-
formation available to the public. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 18, 

2013. 
TRD-201306034 
Cristina Martinez Self 
Rules Attorney, Office of the General Counsel 
Railroad Commission of Texas 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 475-1295 

PART 2. PUBLIC UTILITY 
COMMISSION OF TEXAS 

CHAPTER 25. SUBSTANTIVE RULES 
APPLICABLE TO ELECTRIC SERVICE 
PROVIDERS 
The Public Utility Commission of Texas (commission) proposes 
new §25.44, relating to Privacy of Advanced Metering System 
Information, and §25.500, relating to Privacy of Advanced Me-
tering System Information. The new sections implement Public 
Utility Regulatory Act (PURA) §39.107(k), which prohibits elec-
tric utilities, including transmission and distribution utilities, from 
selling, sharing, or disclosing information from an advanced me-
tering system (AMS) or meter information network, including in-
formation used to calculate charges for service, historical load 
data, and any other customer information, except in certain cir-
cumstances. Project Number 42029 is assigned to this proceed-
ing. 

Christine Wright, Senior Policy Analyst, Infrastructure and Re-
liability Division, has determined that for each year of the first 
five-year period the new sections are in effect, there will be no 
fiscal implications for state or local government as a result of en-
forcing or administering the sections. 

Ms. Wright has determined that for each year of the first five 
years the new sections are in effect, the public benefit anticipated 

as a result of enforcing the sections will be the implementation 
of rules required by PURA §39.107(k). There will be no adverse 
economic effect on small businesses or micro-businesses as a 
result of enforcing the sections. Therefore, no regulatory flexi-
bility analysis is required. There is no anticipated economic cost 
to persons who are required to comply with the sections as pro-
posed. 

Ms. Wright has also determined that for each year of the first 
five years the proposed sections are in effect there should be no 
effect on a local economy, and therefore no local employment 
impact statement is required under Administrative Procedure Act 
(APA), Texas Government Code §2001.022. 

The commission staff will conduct a public hearing on this rule-
making, if requested pursuant to the Administrative Procedure 
Act, Texas Government Code §2001.029, beginning at 10:00 
a.m. on February 10, 2014, at the commission's offices located 
in the William B. Travis Building, 1701 North Congress Avenue, 
Austin, Texas 78701. The request for a public hearing must be 
received by January 24, 2014. 

Initial comments on the proposed sections may be submitted to 
the Filing Clerk, Public Utility Commission of Texas, 1701 North 
Congress Avenue, P.O. Box 13326, Austin, Texas 78711-3326 
by February 4, 2014. Sixteen copies of comments on the pro-
posed sections are required to be filed pursuant to §22.71(c) of 
this title. Comments should be organized in a manner consis-
tent with the organization of the proposed sections. The com-
mission will consider the costs and benefits in deciding whether 
to adopt the sections. All comments should refer to Project Num-
ber 42029. 

SUBCHAPTER B. CUSTOMER SERVICE AND 
PROTECTION 
16 TAC §25.44 
The new section is proposed under the Public Utility Regulatory 
Act, Texas Utilities Code Annotated §14.002 (West 2007 and 
Supp. 2013), which provides the Public Utility Commission with 
the authority to make and enforce rules reasonably required 
in the exercise of its powers and jurisdiction; and specifically, 
§14.001, which provides the commission with the general power 
to regulate and supervise the business of each public utility 
within its jurisdiction and to do anything specifically designated 
or implied by PURA that is necessary and convenient to the 
exercise of that power and jurisdiction; and PURA §39.107(k), 
which requires the commission to adopt sections applicable 
to electric utilities and transmission and distribution utilities 
regarding the protection and privacy of customer data and other 
information. 

Cross Reference to Statutes: Public Utility Regulatory Act 
§§14.001, 14.002, and 39.107. 

§25.44. Privacy of Advanced Metering System Information. 
An electric utility shall not sell, share, or disclose information gener-
ated, provided, or otherwise collected from an advanced metering sys-
tem or meter information network, including information used to cal-
culate charges for service, historical load data, and any other customer 
information; except: 

(1) With an affiliated corporation or other third-party entity, 
if the information is to be used only for the purpose of providing electric 
utility service to the customer; or 

(2) With an affiliated corporation or other third-party entity 
for other customer-approved services. 
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♦ ♦ ♦ 

♦ ♦ ♦ The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 19, 

2013. 
TRD-201306044 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 936-7223 

SUBCHAPTER R. CUSTOMER PROTECTION 
RULES FOR RETAIL ELECTRIC SERVICE 
16 TAC §25.500 
The new section is proposed under the Public Utility Regulatory 
Act, Texas Utilities Code Annotated §14.002 (West 2007 and 
Supp. 2013), which provides the Public Utility Commission with 
the authority to make and enforce rules reasonably required 
in the exercise of its powers and jurisdiction; and specifically, 
§14.001, which provides the commission with the general power 
to regulate and supervise the business of each public utility 
within its jurisdiction and to do anything specifically designated 
or implied by PURA that is necessary and convenient to the 
exercise of that power and jurisdiction; and PURA §39.107(k), 
which requires the commission to adopt rules applicable to 
electric utilities and transmission and distribution utilities re-
garding the protection and privacy of customer data and other 
information. 

Cross Reference to Statutes: Public Utility Regulatory Act 
§§14.001, 14.002, and 39.107. 

§25.500. Privacy of Advanced Metering System Information. 

A transmission and distribution utility shall not sell, share, or disclose 
information generated, provided, or otherwise collected from an ad-
vanced metering system or meter information network, including in-
formation used to calculate charges for service, historical load data, 
and any other customer information; except: 

(1) With an affiliated corporation or other third-party entity, 
if the information is to be used only for the purpose of providing electric 
utility service to the customer; or 

(2) With an affiliated corporation or other third-party entity 
for other customer-approved services. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 19, 

2013. 
TRD-201306046 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 936-7223 

SUBCHAPTER E. CERTIFICATION, 
LICENSING AND REGISTRATION 
16 TAC §25.101 
The Public Utility Commission of Texas (commission) proposes 
an amendment to §25.101, relating to Certification Criteria. The 
proposed amendment clarifies the definition of a generating unit. 
Currently, the certification criteria do not apply to any generating 
unit that is less than ten megawatts that is built for experimental 
purposes only and not for purposes of commercial operation. 
Deleting the reference to commercial operation in §25.101(a)(2) 
will clarify that an electric utility need not apply for a certificate 
of convenience and necessity even if the experimental unit has 
some effect on commerce. Project Number 41904 is assigned 
to this proceeding. 

Kevin Mathis, Engineering Specialist, Infrastructure and Reli-
ability Division, has determined that for each year of the first 
five-year period the proposed amendment is in effect, there will 
be no fiscal implication for state or local government as a result 
of enforcing or administering the amendment. 

Mr. Mathis has determined that for each year of the first five 
years the proposed amendment is in effect, the public benefit an-
ticipated as a result of enforcing the amendment will be clarifica-
tion of §25.101(a)(2). There will be no adverse economic effect 
on small businesses or micro-businesses as a result of enforc-
ing the amendment. Therefore, no regulatory flexibility analysis 
is required. There is no anticipated economic cost to persons 
who are required to comply with the amendment as proposed. 

Mr. Mathis has also determined that for each year of the first 
five years the proposed amendment is in effect there should be 
no effect on a local economy, and therefore no local employment 
impact statement is required under Administrative Procedure Act 
(APA), Texas Government Code §2001.022. 

The commission staff will conduct a public hearing on this rule-
making, if requested pursuant to the Administrative Procedure 
Act, Texas Government Code §2001.029, at the commission's 
offices located in the William B. Travis Building, 1701 North Con-
gress Avenue, Austin, Texas 78701 on Monday, February 24, 
2014 at 10:00 a.m. The request for a public hearing must be re-
ceived by February 10, 2014. 

Initial comments on the proposed amendment may be submitted 
by February 10, 2014 and reply comments may be submitted by 
February 24, 2014. Comments should be submitted to the Filing 
Clerk, Public Utility Commission of Texas, 1701 North Congress 
Avenue, P.O. Box 13326, Austin, Texas 78711-3326. Sixteen 
copies of comments on the proposed amendment are required 
to be filed pursuant to §22.71(c) of this title. Comments should 
be organized in a manner consistent with the organization of the 
proposed amendment section. The commission invites specific 
comments regarding the costs associated with, and benefits that 
will be gained by, implementation of the proposed amendment. 
The commission will consider the costs and benefits in decid-
ing whether to adopt the proposed amendment. All comments 
should refer to Project Number 41904. 

The amendment is proposed under the Public Utility Regulatory 
Act, Texas Utilities Code Annotated §14.002 (West 2007, Supp. 
2013), which provides the Public Utility Commission with the au-
thority to make and enforce rules reasonably required in the ex-
ercise of its powers and jurisdiction, and, specifically, §37.051, 
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which specifies the requirement to obtain a CCN, and §37.053, 
which prescribes the requirement for a certificate of convenience 
and necessity from the commission. 

Cross Reference to Statutes: Public Utility Regulatory Act 
§§14.002, 37.051, and 37.053. 

§25.101. Certification Criteria. 

(a) Definitions. The following words and terms, when used 
in this section, shall have the following meanings unless the context 
clearly indicates otherwise: 

(1) (No change.) 

(2) Generating unit--Any electric generating facility. This 
section does not apply to any generating unit that is less than ten 
megawatts and is built for experimental purposes only[, and not for 
purposes of commercial operation]. 

(3) - (4) (No change.) 

(b) - (h) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 19, 

2013. 
TRD-201306047 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Earliest possible date of adoption: February 2, 2014 

       For further information, please call: (512) 936-7223

♦ ♦ ♦ 

SUBCHAPTER J. COSTS, RATES AND 
TARIFFS 
DIVISION 1. RETAIL RATES 
16 TAC §25.236 
The Public Utility Commission of Texas (commission) proposes 
an amendment to §25.236, relating to Recovery of Fuel Costs. 
The proposed amendment adds environmental consumables re-
quired to reduce emissions of pollutants and whose use is di-
rectly proportional to the fuel consumed to generate electricity, 
and that are properly recorded in the Federal Energy Regula-
tory Commission Uniform System of Account, 502, Steam Ex-
penses, as eligible fuel expenses. The amendment also adds 
costs properly recorded in the Federal Energy Regulatory Com-
mission Uniform System of Account, 509, Allowances, as eligi-
ble fuel expenses, and further requires that these costs be offset 
by any gains properly recorded in the Federal Energy Regulatory 
Commission Uniform System of Account, 411.8, Gains from Dis-
position of Allowances. The proposed amendment also deletes 
the provision that requires that a fuel reconciliation be requested 
in a general rate proceeding. In addition, the proposed amend-
ment deletes obsolete language from the section. Project Num-
ber 41905 is assigned to this proceeding. 

Ms. Therese Harris, Senior Utility Analyst, Infrastructure and 
Reliability Division, has determined that for each year of the first 
five-year period the proposed amendment is in effect, there will 

be no fiscal implications for state or local government as a result 
of enforcing or administering the amendment. 

Ms. Harris has also determined that for each year of the first 
five years the proposed amendment is in effect, the public ben-
efit anticipated as a result of enforcing the amendment will de-
rive from achieving a more suitable cost recovery mechanism 
for environmental consumables and allowance expenses, which 
along with the other eligible fuel expenses, vary proportionally 
with the amount of electricity generated. In addition, the public 
will benefit from reducing the complexity of the general rate case 
process; and promoting better management of the fuel reconcil-
iation workload. 

There will be no adverse economic effect on small businesses 
or micro-businesses as a result of enforcing the amendment. 
Therefore, no regulatory flexibility analysis is required. There 
is no anticipated economic cost to the electric utilities that are 
required to comply with the amendment as proposed. 

Ms. Harris has also determined that for each year of the first 
five years the proposed amendment is in effect there should be 
no effect on a local economy, and therefore no local employment 
impact statement is required under Administrative Procedure Act 
(APA), Texas Government Code §2001.022. 

The commission staff will conduct a public hearing on this rule-
making, if requested pursuant to the Administrative Procedure 
Act, Texas Government Code §2001.029, at the commission's 
offices located in the William B. Travis Building, 1701 North Con-
gress Avenue, Austin, Texas 78701 on Tuesday, February 25, 
2014. The request for a public hearing must be received by Mon-
day, February 3, 2014. 

Comments on the proposed amendments may be submitted to 
the Filing Clerk, Public Utility Commission of Texas, 1701 North 
Congress Avenue, P.O. Box 13326, Austin, Texas 78711-3326, 
by Monday, February 3, 2014. Sixteen copies of comments on 
the proposed amendment are required to be filed pursuant to 
§22.71(c) of this title. Reply comments may be submitted by 
Monday, February 17, 2014. Comments should be organized 
in a manner consistent with the organization of the proposed 
amendment. The commission invites specific comments regard-
ing the costs associated with, and benefits that will be gained by, 
implementation of the proposed amendment. The commission 
will consider the costs and benefits in deciding whether to adopt 
the amendment. All comments should refer to Project Number 
41905. 

The amendment is proposed under the Public Utility Regulatory 
Act, Texas Utilities Code Annotated §14.002 (West 2007 and 
Supp. 2012) (PURA), which provides the Public Utility Com-
mission with the authority to make and enforce rules reasonably 
required in the exercise of its powers and jurisdiction; and specif-
ically, PURA §36.203(e) which provides for the reconciliation of 
a utility's fuel costs on a timely basis. 

Cross Reference to Statutes: Public Utility Regulatory Act 
§14.002 and §36.203(e). 

§25.236. Recovery of Fuel Costs. 

(a) Eligible fuel expenses. Eligible fuel expenses include ex-
penses properly recorded in the Federal Energy Regulatory Commis-
sion Uniform System of Accounts, numbers 501, 502, 503, 509, 518, 
536, 547, and 555, [and 565,] as modified in this subsection, as of April 
1, 2013 [1997], and the items specified in paragraph (8) [(7)] of this 
subsection. Any later amendments to the System of Accounts are not 
incorporated into this subsection. Subject to the commission finding 
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special circumstances under paragraph (7) [(6)] of this subsection, eli-
gible fuel expenses are limited to: 

(1) - (2) (No change.) 

(3) For Account 502, the only eligible fuel expenses are en-
vironmental consumables that are: properly recorded in the Account as 
chemicals; required to comply with applicable state or federal emission 
reduction statutes, orders, and regulations; and whose use is directly 
proportional to the fuel consumed to generate electricity. 

(4) For Account 509, the only eligible fuel expenses are 
allowances expensed concurrent with the monthly emissions of sulfur 
dioxide and nitrogen oxides. 

(5) [(3)] For Accounts 518 and 536, the only eligible fuel 
expenses are the expenses properly recorded in the Account excluding 
brokerage fees. For Account 503, the only eligible fuel expenses are 
the expenses properly recorded in the Account, excluding brokerage 
fees, return, non-fuel operation and maintenance expenses, deprecia-
tion costs and taxes. 

(6) [(4)] For Account 555, the electric utility may not re-
cover demand or capacity costs. 

[(5) For Account 565, an electric utility may not recover 
transmission expenses paid to affiliated companies for the purpose of 
equalizing or balancing the financial responsibility of differing levels 
of investment and operating costs associated with transmission assets. 
A non-ERCOT electric utility may not recover expenses for wheeling 
transactions. An ERCOT electric utility may recover only the expenses 
properly recorded in Account 565 for ISO fees related to planned and 
unplanned transmission service and for payments to parties related to 
unplanned transmission service, such as losses and re-dispatch fees.] 

(7) [(6)] Upon demonstration that such treatment is justi-
fied by special circumstances, an electric utility may recover as eligible 
fuel expenses fuel or fuel related expenses otherwise excluded in para-
graphs (1) - (6) [(5)] of this subsection. In determining whether spe-
cial circumstances exist, the commission shall consider, in addition to 
other factors developed in the record of the reconciliation proceeding, 
whether the fuel expense or transaction giving rise to the ineligible fuel 
expense resulted in, or is reasonably expected to result in, increased 
reliability of supply or lower fuel expenses than would otherwise be 
the case, and that such benefits received or expected to be received by 
ratepayers exceed the costs that ratepayers otherwise would have paid 
or otherwise would reasonably expect to pay. 

(8) [(7)] Eligible fuel expenses shall not be offset by rev-
enues by affiliated companies for the purpose of equalizing or balanc-
ing the financial responsibility of differing levels of investment and 
operation costs associated with transmission assets. In addition to the 
expenses designated in paragraphs (1) - (7) [(6)] of this subsection, un-
less otherwise specified by the commission, eligible fuel expenses shall 
be offset by: 

(A) revenues from steam sales included in Accounts 
504 and 456 to the extent expenses incurred to produce that steam are 
included in Account 503; [and] 

[(B) revenues from wheeling transactions except for 
non-ERCOT electric utilities;] 

(B) [(C)] revenues from off-system sales in their en-
tirety, except as permitted in paragraph (9) [(8)] of this subsection; 
and[.] 

(C) revenues from disposition of allowances properly 
recorded in Account 411.8. 

[(D) For electric utilities in ERCOT, revenues from 
third parties for unplanned transmission service, such as ISO fees, 
losses, and re-dispatch fees.] 

(9) [(8)] Shared margins from off-system sales. An electric 
utility may retain 10% of the margins from an off-system energy sales 
transaction if the following criteria are met: 

(A) the electric utility participates in a transmission re-
gion governed by an independent system operator or a functionally 
equivalent independent organization; 

(B) a generally-applicable tariff for firm and non-firm 
transmission service is offered in the transmission region in which the 
electric utility operates; and 

(C) the transaction is not found to be to the detriment of 
its retail customers. 

(b) Reconciliation of fuel expenses. Electric utilities shall file 
petitions for reconciliation on a periodic basis so that any petition for 
reconciliation shall contain a maximum of three years and a minimum 
of one year of reconcilable data and will be filed no later than six 
months after the end of the period to be reconciled. [However, notwith-
standing the previous sentence, a reconciliation shall be requested in 
any general rate proceeding under the PURA, Chapter 36, Subchapters 
C and E and may be performed in any general rate proceeding under 
the PURA, Chapter 36, Subchapter D. Upon motion and showing of 
good cause, a fuel reconciliation proceeding may be severed from or 
consolidated with other proceedings.] 

(c) - (f) (No change.) 

[(g) Final fuel reconciliation. Notwithstanding the provisions 
of subsections (b) and (f) of this section, each electric utility's affili-
ated power generation company, except El Paso Electric Company's, 
shall file after January 1, 2002, a final fuel reconciliation according to 
the schedule in paragraphs (1) - (9) of this subsection. For the final 
fuel reconciliation, the presiding officer shall set a procedural schedule 
that will enable the commission to issue a final order in the proceeding 
within six months of the filing date, except for Reliant Energy, Central 
Power and Light and TXU Electric proceedings, which will be com-
pleted in eight months.] 

[(1) West Texas Utilities - June 1, 2002;] 

[(2) Reliant Energy - July 1, 2002;] 

[(3) Southwestern Public Service - August 1, 2002;] 

[(4) TXU Electric - October 1, 2002;] 

[(5) Central Power & Light - December 1, 2002;] 

[(6) Lower Colorado River Authority - February 1, 2003;] 

[(7) Entergy Gulf States, Inc. - March 1, 2003;] 

[(8) Texas-New Mexico Power Company - April 1, 2003; 
and] 

[(9) Southwestern Electric Power Company - May 1, 
2003.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
 
to adopt.
 

Filed with the Office of the Secretary of State on December 19,
 

2013.
 
TRD-201306042
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Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 936-7223 

♦ ♦ ♦ 

SUBCHAPTER    
AFFILIATES 
16 TAC §25.272 
The Public Utility Commission of Texas (commission) proposes
an amendment to §25.272, relating to Code of Conduct for

K. RELATIONSHIPS WITH

 
 

Electric Utilities and Their Affiliates. The proposed amendment 
will delete an expired section, update a marketing provision, 
and modify the compliance audit requirement for electric utili-
ties without affiliates. The amendments are competition rules 
subject to judicial review as specified in Public Utility Regulatory 
Act, Texas Utilities Code Annotated §39.001(e) (West 2007 and 
Supp. 2013) (PURA). Project Number 41616 is assigned to this 
proceeding. 

Janis Ervin, Senior Utility Analyst, Competitive Markets Division, 
has determined that for each year of the first five-year period the 
proposed amendment is in effect, there will be no fiscal impli-
cations for state or local government as a result of enforcing or 
administering the amendment. 

Ms. Ervin has determined that for each year of the first five years 
the proposed amendment is in effect, the public benefit antici-
pated as a result of enforcing the amendment will be greater clar-
ity of its applications. There will be no adverse economic effect 
on small businesses or micro-businesses as a result of enforcing 
this amendment. Therefore, no regulatory flexibility analysis is 
required. There is no anticipated economic cost to persons who 
are required to comply with the amendment as proposed. 

Ms. Ervin has also determined that for each year of the first five 
years the proposed amendment is in effect, there should be no 
effect on a local economy, and therefore no local employment 
impact statement is required under Administrative Procedure Act 
(APA), Texas Government Code §2001.022. 

The commission staff will conduct a public hearing on this rule-
making, if requested pursuant to the Administrative Procedure 
Act, Texas Government Code §2001.029, at the commission's 
offices located in the William B. Travis Building, 1701 North Con-
gress Avenue, Austin, Texas 78701 on Wednesday, February 
12, 2014. The request for a public hearing must be received by 
Monday, February 3, 2014. 

Initial comments on the proposed amendment may be submit-
ted by February 3, 2014, and reply comments may be submit-
ted by Monday, February 17, 2014. Comments on the proposed 
amendment may be submitted to the Filing Clerk, Public Utility 
Commission of Texas, 1701 North Congress Avenue, P.O. Box 
13326, Austin, Texas 78711-3326. Sixteen copies of comments 
on the proposed amendment are required to be filed pursuant to 
§22.71(c) of this title. Comments should be organized in a man-
ner consistent with the organization of the proposed amendment. 
The commission invites specific comments regarding the costs 
associated with, and benefits that will be gained by, implementa-
tion of the proposed amendment. The commission will consider 
the costs and benefits in deciding whether to adopt the amend-
ment. All comments should refer to Project Number 41616. 

This amendment is proposed under PURA §14.002, which 
provides the Public Utility Commission with the authority to 
make and enforce rules reasonably required in the exercise of 
its powers and jurisdiction. This amendment is also proposed 
specifically under PURA §17.004, which authorizes the com-
mission to adopt and enforce rules concerning retail electric 
providers (REPs) that protect customers against fraudulent, 
unfair, misleading, deceptive, or anticompetitive practices and 
that impose minimum service standards relating to customer 
deposits and termination of service; PURA §§17.051, 17.052, 
and 17.053, which collectively authorize the commission to 
adopt rules for REPs concerning certification, changes in owner-
ship and control, customer service and protection, and reports; 
PURA §39.101, which authorizes the commission to adopt 
and enforce rules that ensure retail customer protections and 
entitle a customer to safe, reliable, and reasonably priced elec-
tricity, to other information or protections necessary to ensure 
high-quality service to customers including protections relating 
to customer deposits and quality of service, and to be protected 
from unfair, misleading, or deceptive practices, and requires 
the commission to ensure that its customer protection rules 
provide at least the same level of customer protection against 
potential abuses and the same quality of service that existed on 
December 31, 1999; and PURA §39.157, which authorizes the 
commission to adopt and enforce rules to govern transactions 
or activities between a transmission and distribution utility and 
its competitive affiliates to avoid potential market power abuses 
and cross-subsidizations between regulated and competitive 
activities both during the transition to and after the introduction 
of competition. 

Cross Reference to Statutes: Public Utility Regulatory Act 
§§14.002, 17.004, 17.051, 17.052, 17.053, 39.101, and 39.157. 

§25.272. Code of Conduct for Electric Utilities and Their Affiliates. 

(a) - (g) (No change.) 

(h) Safeguards relating to joint marketing and advertising. 

[(1) Utility name or logo. Before September 1, 2005, a util-
ity shall not allow the use of its corporate name, trademark, brand, or 
logo by a competitive affiliate, on employee business cards or in any 
written or auditory advertisements of specific services to existing or 
potential residential or small commercial customers located within the 
utility's certificated service area, whether through radio or television, 
Internet-based, or other electronic format accessible to the public, un-
less the competitive affiliate includes a disclaimer with its use of the 
utility's corporate name, trademark, brand, or logo. Such disclaimer 
of the corporate name, trademark, brand, or logo in the material dis-
tributed must be written in a bold and conspicuous manner or clearly 
audible, as appropriate for the communications medium, and shall state 
the following: "{Name of competitive affiliate} is not the same com-
pany as {name of utility} and is not registered by the Public Utility 
Commission of Texas, and you do not have to buy {name of compet-
itive affiliate}'s products to continue to receive quality regulated ser-
vices from {name of utility}."] 

(1) [(2)] Joint marketing, advertising, and promotional ac-
tivities. 

(A) A utility shall not: 

(i) provide or acquire leads on behalf of its compet-
itive affiliates; 

(ii) solicit business or acquire information on behalf 
of any of its competitive affiliates; 
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(iii) give the appearance of speaking or acting on be-
half of any of its competitive affiliates; 

(iv) share market analysis reports or other propri-
etary or non-publicly available reports, with its competitive affiliates; 

(v) represent to customers or potential customers 
that it can offer competitive retail services bundled with its tariffed 
services; or 

(vi) request authorization from its customers to pass 
on information exclusively to its competitive affiliate. 

(B) A utility shall not engage in joint marketing, adver-
tising, or promotional activities of its products or services with those of 
a competitive affiliate in a manner that favors the affiliate. Such joint 
marketing, advertising, or promotional activities include, but are not 
limited to, the following activities: 

(i) acting or appearing to act on behalf of a compet-
itive affiliate in any communications and contacts with any existing or 
potential customers; 

(ii) joint sales calls; 

(iii) joint proposals, either as requests for proposals 
or responses to requests for proposals: 

(iv) joint promotional communications or corre-
spondence, except that a utility may allow a competitive affiliate 
access to customer bill advertising inserts according to the terms of a 
commission-approved tariff so long as access to such inserts is made 
available on the same terms and conditions to non-affiliates offering 
similar services as the competitive affiliate that uses bill inserts; 

(v) joint presentation at trade shows, conferences, or 
other marketing events within the State of Texas; and 

(vi) providing links from all of the utility's web site 
and social media platforms as well as those of its competitive affiliate [a 
utility's Internet web site to a competitive affiliate's Internet web site]. 

(C) At a customer's unsolicited request, a utility may 
participate in meetings with a competitive affiliate to discuss technical 
or operational subjects regarding the utility's provision of transmission 
or distribution services to the customer, but only in the same manner 
and to the same extent the utility participates in such meetings with 
unaffiliated electric or energy services suppliers and their customers. 
The utility shall not listen to, view, or otherwise participate in any way 
in a sales discussion between a customer and a competitive affiliate or 
an unaffiliated electric or energy services supplier. 

(2) [(3)] Requests for specific competitive affiliate infor-
mation. If a customer or potential customer makes an unsolicited re-
quest to a utility for information specifically about any of its competi-
tive affiliates, the utility may refer the customer or potential customer 
to the competitive affiliate for more information. Under this paragraph, 
the only information that a utility may provide to the customer or poten-
tial customer is the competitive affiliate's address and telephone num-
ber. The utility shall not transfer the customer directly to the com-
petitive affiliate's customer service office via telephone or provide any 
other electronic link whereby the customer could contact the compet-
itive affiliate through the utility. When providing the customer or po-
tential customer information about the competitive affiliate, the utility 
shall not promote its competitive affiliate's products or services, nor 
shall it offer the customer or potential customer any opinion regarding 
the service of the competitive affiliate or any other service provider. 

(3) [(4)] Requests for general information about products 
or services offered by competitive affiliates and their competitors. If 
a customer or potential customer request general information from a 

utility about products or services provided by its competitive affiliate 
or its affiliate's competitors, the utility shall not promote its competitive 
affiliate or its affiliate's products or services, nor shall the utility offer 
the customer or potential customer any opinion regarding the service 
of the competitive affiliate or any other service provider. The utility 
may direct the customer or potential customer to a telephone directory 
or to the commission, or provide the customer with a recent list of 
suppliers developed and maintained by the commission, but the utility 
may not refer the customer or potential customer to the competitive 
affiliate except as provided for in paragraph (2) [(3)] of this subsection. 

(i) Remedies and enforcement. 

(1) - (2) (No change.) 

(3) Compliance Audits. No later than one year after the 
utility has unbundled pursuant to PURA §39.051, or acquires a com-
petitive affiliate, and, at a minimum, every third year thereafter, the 
utility shall have an audit prepared by independent auditors that veri-
fies that the utility is in compliance with this section. For a utility that 
has no competitive affiliates, the audit may consist solely of an affidavit 
stating that the utility has no competitive affiliates. The utility shall file 
the results of each said audit with the commission within one month of 
the audit's completion. The cost of the audits shall not be charged to 
utility ratepayers. 

(4) - (8) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 19, 

2013. 
TRD-201306045 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 936-7223 

PART 9. TEXAS LOTTERY 
COMMISSION 

CHAPTER 401. ADMINISTRATION OF STATE 
LOTTERY ACT 
SUBCHAPTER D. LOTTERY GAME RULES 
16 TAC §401.322 
Pursuant to the authority set forth in Texas Government Code 
§466.015(a), the Texas Lottery Commission Executive Director 
(Executive Director) proposes new 16 TAC §401.322, "Texas 
Triple Chance" Lottery Game Rule. The purpose of the proposed 
new rule is to establish and share with the public the details of 
the game design, matrix, prize level structure and operation of 
the proposed new lottery draw game. 

Kathy Pyka, Controller, has determined that the "Texas Triple 
Chance" game will result in an estimated $22.9 million for the 
first five-year period. The fiscal impact for each year of the first 
five years the rule is in effect is as follows: FY 2014, $1.2 mil-
lion; FY 2015, $5.2 million; FY 2016, $5.5 million; FY 2017, $5.5 
million; FY 2018, $5.5 million. There will be no adverse effect on 
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small businesses, micro businesses, or local or state employ-
ment. There will be no additional economic cost to persons re-
quired to comply with the new rule as proposed. Furthermore, 
an Economic Impact Statement and Regulatory Flexibility Anal-
ysis is not required because the new rule will not have an eco-
nomic effect on small businesses as defined in Texas Govern-
ment Code §2006.001(2). 

Michael Anger, Lottery Operations Director, has determined that 
for each year of the first five years the "Texas Triple Chance" rule 
will be in effect, the public benefit anticipated is additional rev-
enue for the Foundation School Fund, additional commissions 
for retailers, and a wider variety of lottery game offerings and 
features for players. 

The Executive Director requests comments on the proposed new 
rule from any interested person. Comments on the proposed 
new rule may be submitted to Deanne Rienstra, Assistant Gen-
eral Counsel, by mail at Texas Lottery Commission, P.O. Box 
16630, Austin, Texas 78761-6630; by facsimile at (512) 344-
5189; or by email at legal.input@lottery.state.tx.us. The Com-
mission will hold a public hearing on this proposal at 10:30 a.m. 
on Wednesday, January 8, 2014, at 611 E. 6th Street, Austin, 
Texas 78701. Comments must be received within 30 days after 
publication of this proposal in order to be considered. 

The new rule is proposed under Texas Government Code 
§466.015(a), which authorizes the Executive Director to pro-
pose rules to be adopted by the Commission, and authorizes 
the Commission to adopt rules governing the operation of the 
lottery; and under the authority of Texas Government Code 
§467.102, which provides the Commission with the authority to 
adopt rules for the enforcement and administration of the laws 
under the Commission's jurisdiction. 

This proposal is intended to implement Texas Government Code, 
Chapter 466. 

§401.322. "Texas Triple Chance" Lottery Game. 

(a) "Texas Triple Chance." The executive director is autho-
rized to conduct a game known as "Texas Triple Chance." The exec-
utive director may issue further directives for the conduct of "Texas 
Triple Chance" that are consistent with this rule. In the case of con-
flict, this rule takes precedence over §401.304 of this title (relating to 
On-Line Game Rules (General)). 

(b) Definitions. When used in this rule, the following words 
and terms shall have the following meanings, unless the context clearly 
indicates otherwise. 

(1) Chance--One of three sets of 7 numbers from 1 through 
55 included in a play for the opportunity to win a prize in "Texas 
Triple Chance." There are three Chances in each play of "Texas Triple 
Chance." 

(2) Play--The three separate Chances, each representing an 
opportunity to win a prize in "Texas Triple Chance," and the purchase 
of a ticket evidencing same. The first Chance consists of 7 numbers ei-
ther chosen by the player or by Quick Pick allowing a random number 
generator operated by the terminal to select the numbers. The remain-
ing two Chances consist of two sets of 7 numbers always automatically 
selected by Quick Pick. 

(3) Playboard--A field of 55 numbers on a playslip for use 
in selecting numbers for a "Texas Triple Chance" play. There are five 
playboards on each playslip. Each playboard will generate one play of 
three Chances (three sets of 7 numbers). 

(4) Playslip--An optically readable card issued by the com-
mission for use in selecting numbers for one or more "Texas Triple 
Chance" plays. 

(c) Object of the Game. The object of the game is to match 3 
or more numbers in a single Chance to the 10 numbers drawn in the 
drawing to win a prize. 

(d) How the Game is Played. For each play, the player gets 
three sets of 7 numbers, or three Chances to win. Each set is selected 
from a field of 55 (numbered 1-55). The player may choose the first 
7 numbers (the first Chance), or select a Quick Pick. The second and 
third Chances are always selected using Quick Pick numbers and au-
tomatically printed on the player's ticket at the time of purchase. Since 
the second and third Chances are randomly generated Quick Pick num-
bers, any of the three Chances in a play may include duplicate numbers. 
Each Chance is an opportunity to win, and a player can win up to three 
times in each play. If the player matches all 7 numbers in any one 
Chance to the numbers drawn in the drawing, the player wins the top 
prize. If more than one Chance has been sold in which a player has 
matched all 7 numbers, each player possessing a ticket containing such 
a Chance(s) shall win the top prize, subject to subsection (h) of this 
section. 

(e) Plays and tickets. 

(1) A ticket may be sold only by an on-line retailer and only 
at the location listed on the retailer's license. A ticket sold by a person 
other than an on-line retailer is not valid. 

(2) The price of an individual play is $2. 

(3) A player may complete up to five playboards on a single 
playslip. 

(4) A player may use a single playslip to purchase the same 
play(s) for up to 12 consecutive drawings, to begin with the next draw-
ing after the purchase. 

(5) A person may select numbers for a play as follows: 

(A) For the first Chance, the set of 7 numbers may be 
selected by using a playslip, or by selecting a Quick Pick and allowing 
a random number generator operated by the terminal to select numbers; 
or by requesting a retailer to manually enter numbers. 

(B) For the second and third Chances, numbers will al-
ways be automatically selected using Quick Pick. 

(6) Playslips must be completed manually. A ticket gener-
ated from a playslip that was not completed manually is not valid. 

(7) An on-line retailer may accept a request to manually 
enter selections for the first Chance or to make Quick Pick selections 
only if the request is made in person. A retailer shall not accept tele-
phone or mail-in or other requests not made in person to manually enter 
selected numbers. 

(8) An on-line retailer shall issue a ticket as evidence of 
one or more plays. A ticket must show the numbers selected for each 
play, the number of plays and the draw date(s) for which the plays were 
purchased, the cost of the ticket and the security and transaction serial 
numbers. Tickets must be printed on official Texas Lottery paper stock. 

(9) A playslip, or any document other than a ticket issued 
as described in paragraph (8) of this subsection, has no monetary value 
and is not evidence of a play. 

(10) It shall be the exclusive responsibility of the player to 
verify the accuracy of the player's selection(s) and other data printed 
on the ticket. 
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(11) An unsigned winning ticket is payable to the holder or 
bearer of the ticket if the ticket meets all applicable validation require-
ments. Neither the commission nor its sales agents shall be responsible 
for lost or stolen tickets. 

(12) The executive director may authorize promotions in 
connection with the "Texas Triple Chance" game. Current promotions 
will be posted on the commission's web site. 

(f) Drawings. 

(1) "Texas Triple Chance" drawings will be held daily at 
10:12 p.m. Central Time, Monday through Saturday. The executive 
director may change the drawing schedule if, in the executive director's 
sole discretion, it is deemed necessary or expedient. 

(2) Ten (10) different numbers from 1 through 55 shall be 
drawn at each "Texas Triple Chance" drawing. 

(3) Numbers drawn must be certified by the commission in 
accordance with the commission's drawing procedures. 

(4) The numbers selected in a drawing shall be used to de-
termine all winners for that drawing. 

(5) A drawing will not be invalidated based on the financial 
liability of the lottery. 

(g) Announcement of incentive or bonus program. The exec-
utive director shall announce each incentive or bonus program prior to 
its commencement. The announcement shall specify the beginning and 
ending time, if applicable, of the incentive or bonus program and the 
value for the award. 

(h) Prizes. 

(1) The Top Prize. 

(A) Each person who holds a valid ticket for a play in 
which all 7 numbers in a single Chance match any 7 of the 10 num-
bers drawn in the drawing is entitled to a top prize in the amount 
of $100,000; provided that, in any drawing where the number of top 
prize-winning Chances is greater than ten (10), the top prize shall be 
paid on a pari-mutuel rather than fixed prize basis and a liability cap 
of $1 million will be divided equally by the number of top prize-win-
ning Chances. For purposes of prize calculation with respect to the 
pari-mutuel prize, the calculation shall be rounded down so that prizes 
shall be paid in multiples of one dollar. Any part of the top pari-mutuel 
prize for a drawing that is not paid in prizes (breakage) shall be applied 
to offset prize expense. All other prizes are in amounts for matching 
selections as shown in the following chart. All prizes are paid in cash. 
Figure: 16 TAC §401.322(h)(1)(A) 

(B) All payments shall be made upon completion of 
commission validation procedures. 

(C) A claim for any prize of $600 or more must be pre-
sented at a Texas Lottery claim center. 

(2) A person may win only one prize per Chance per draw-
ing. A player who holds a valid ticket for a winning play is entitled to 
the total of the winnings for all of the three Chances in that play, sub-
ject to the top prize liability limit. The value of each winning Chance 
is determined independently of the other Chances in the play. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2013. 

TRD-201306082 
Bob Biard 
General Counsel 
Texas Lottery Commission 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 344-5012 

TITLE 19. EDUCATION 

PART 2. TEXAS EDUCATION AGENCY 

CHAPTER 53. REGIONAL EDUCATION 
SERVICE CENTERS 
SUBCHAPTER AA. COMMISSIONER'S 
RULES 
19 TAC §53.1021 
The Texas Education Agency (TEA) proposes new §53.1021, 
concerning regional education service centers. The proposed 
new section would adopt the Regional Education Service Center 
Performance Standards and Indicators Manual. 

The Texas Education Code (TEC), §8.101, requires the commis-
sioner of education to establish performance standards and in-
dicators for regional education service centers that measure the 
achievements of the regional education service centers in the 
areas of student performance, school district and charter school 
effectiveness and efficiencies, economical and efficient school 
operations, school district and charter school assistance in core 
services, and state and federal grant program implementation. 
In addition, the TEC, §8.103, requires an annual evaluation of 
each executive director and regional education service center 
based on fiscal and operations management, external liaison 
and public image, and the performance standards and indica-
tors set forth in the TEC, §8.101. In accordance with statute, 
the commissioner has developed the Regional Education Ser-
vice Center Performance Standards and Indicators Manual. 

Agency legal counsel has determined that the commissioner 
should take formal rulemaking action to place into the Texas 
Administrative Code procedures related to the regional edu-
cation service center performance standards and indicators. 
The intent is to update, as needed, 19 TAC §53.1021 to refer 
to the most recently published Regional Education Service 
Center Performance Standards and Indicators Manual, which 
would be updated to remain current with applicable statutes and 
procedures. 

Proposed new 19 TAC §53.1021 would adopt the Regional Ed-
ucation Service Center Performance Standards and Indicators 
Manual in rule as Figure: 19 TAC §53.1021(b), which would 
establish performance standards and indicators used in the 
evaluation of regional education service centers and executive 
directors. The manual would provide clear expectations to 
regional education service centers and executive directors for 
programs, products, and services developed and provided 
to school districts and charter schools. The manual would 
also provide clear expectations for ensuring compliance with 
statutory requirements. 

The proposed new section would establish in rule the perfor-
mance standards and indicators by which regional education 
service centers will be annually evaluated. The proposed new 
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section would have no locally maintained paperwork require-
ments. 

Julie Beisert-Smith, director of regional education service cen-
ters, has determined that for the first five-year period the new 
section is in effect there will be no additional costs for state or lo-
cal government as a result of enforcing or administering the new 
section. 

Ms. Beisert-Smith has determined that for each year of the first 
five years the new section is in effect the public benefit antici-
pated as a result of enforcing the new section would be to inform 
the public of the existence of annual manuals specifying regional 
education service center performance standards and indicators 
by including this rule in the Texas Administrative Code. There 
is no anticipated economic cost to persons who are required to 
comply with the proposed new section. 

There is no direct adverse economic impact for small businesses 
and microbusinesses; therefore, no regulatory flexibility anal-
ysis, specified in Texas Government Code, §2006.002, is re-
quired. 

The public comment period on the proposal begins January 3, 
2014, and ends February 3, 2014. Comments on the proposal 
may be submitted to Cristina De La Fuente-Valadez, Rulemak-
ing, Texas Education Agency, 1701 North Congress Avenue, 
Austin, Texas 78701, (512) 475-1497. Comments may also 
be submitted electronically to rules@tea.state.tx.us or faxed to 
(512) 463-5337. A request for a public hearing on the proposal 
submitted under the Administrative Procedure Act must be 
received by the commissioner of education not more than 14 
calendar days after notice of the proposal has been published 
in the Texas Register on January 3, 2014. 

The new section is proposed under the Texas Education Code 
(TEC), §8.101, which authorizes the commissioner to establish 
performance standards and indicators for regional education 
service centers. 

The new section implements the TEC, §8.101. 

§53.1021. Regional Education Service Center Performance Stan-
dards and Indicators. 

(a) In accordance with the Texas Education Code, §8.101, the 
commissioner of education shall establish performance standards and 
indicators for regional education service centers to be used in the an-
nual evaluation of each regional education service center and executive 
director. 

(b) The specific performance standards and indicators by 
which the commissioner shall evaluate each regional education service 
center and executive director are described in the Regional Educa-
tion Service Center Performance Standards and Indicators Manual 
provided in this subsection. 
Figure: 19 TAC §53.1021(b) 

(c) The specific criteria used in the Regional Education Ser-
vice Center Performance Standards and Indicators Manual are estab-
lished by the commissioner and communicated to all regional educa-
tion service centers and executive directors. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 19, 

2013. 

TRD-201306043 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 475-1497 

TITLE 22. EXAMINING BOARDS 

PART 9. TEXAS MEDICAL BOARD 

CHAPTER 165. MEDICAL RECORDS 
22 TAC §165.1 
The Texas Medical Board (Board) proposes an amendment to 
§165.1, concerning Medical Records. 

The proposal amends subsection (a) to include a new paragraph 
(8), requiring a provider to include as part of a medical record a 
summary or documentation memorializing any substantive com-
munication that is transmitted or received by the physician and 
relates to the health, condition, diagnosis, treatment or care of 
a patient, including, but not limited to, communications that are 
verbal or recorded and transmitted via any medium. 

Scott Freshour, General Counsel for the Board, has determined 
that for each year of the first five years the section as proposed 
is in effect the public benefit anticipated as a result of enforcing 
this proposal will be that physicians will be required to include 
documentation of electronic communications regarding patient 
treatment thereby providing a more comprehensive patient med-
ical record. 

Mr. Freshour has also determined that for the first five-year pe-
riod the section is in effect there will be no fiscal implication to 
state or local government as a result of enforcing the section as 
proposed. The effect to individuals required to comply with the 
rule as proposed is undetermined. There will be no effect on 
small or micro businesses. 

Comments on the proposal may be submitted to Wendy Pajak, 
P.O. Box 2018, Austin, Texas 78768-2018 or e-mail comments 
to: wendy.pajak@tmb.state.tx.us. A public hearing will be held 
at a later date. 

The amendment is proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority 
for the Board to adopt rules and bylaws as necessary to: govern 
its own proceedings; perform its duties; regulate the practice of 
medicine in this state; enforce this subtitle; and establish rules 
related to licensure. 

No other statutes, articles or codes are affected by this proposal. 

§165.1. Medical Records. 
(a) Contents of Medical Record. Each licensed physician of 

 board shall maintain an adequate medical record for each patient 
t is complete, contemporaneous and legible. For purposes of this 
tion, an "adequate medical record" should meet the following stan-
ds: 

(1) - (5) (No change.) 

(6) The written plan for care should include when appro-
ate: 

(A) - (B) (No change.) 

the
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(C) patient/family education; and[,] 

(D) (No change.) 

(7) Any [any] written consents for treatment or surgery re-
quested from the patient/family by the physician. 

(8) A summary or documentation memorializing any sub-
stantive communication that is transmitted or received by the physician 
and relates to the health, condition, diagnosis, treatment or care of a pa-
tient, including, but not limited to, communications that are verbal or 
recorded and transmitted via any medium. 

(9) [(8)] Billing codes, including CPT and ICD-9-CM 
codes, reported on health insurance claim forms or billing statements 
should be supported by the documentation in the medical record. 

(10) [(9)] Any amendment, supplementation, change, or 
correction in a medical record not made contemporaneously with the 
act or observation shall be noted by indicating the time and date of the 
amendment, supplementation, change, or correction, and clearly indi-
cating that there has been an amendment, supplementation, change, or 
correction. 

(11) [(10)] Salient records received from another physician 
or health care provider involved in the care or treatment of the patient 
shall be maintained as part of the patient's medical records. 

(12) [(11)] The board acknowledges that the nature and 
amount of physician work and documentation varies by type of ser-
vices, place of service and the patient's status. Paragraphs (1) - (12) 
[(11)] of this subsection may be modified to account for these variable 
circumstances in providing medical care. 

(b) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 17, 

2013. 
TRD-201305971 
Mari Robinson, J.D. 
Executive Director 
Texas Medical Board 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 305-7016 

CHAPTER 172. TEMPORARY AND LIMITED 
LICENSES 
SUBCHAPTER B. TEMPORARY LICENSES 
22 TAC §172.5 
The Texas Medical Board (Board) proposes an amendment to 
§172.5, concerning Visiting Physician Temporary Permits. 

The proposal amends subsection (a)(2)(B) to provide that a Vis-
iting Physician Temporary Permit holder must be supervised by 
a physician that has not been the subject of a disciplinary order. 

Scott Freshour, General Counsel for the Board, has determined 
that for each year of the first five years the section as proposed 
is in effect the public benefit anticipated as a result of enforcing 
this proposal will be that the public will have the reassurance that 
a Visiting Physician Temporary Permit holder will have adequate 

and competent oversight of a supervising physician that has not 
been subject to any disciplinary order. 

Mr. Freshour has also determined that for the first five-year pe-
riod the section is in effect there will be no fiscal implication to 
state or local government as a result of enforcing the section as 
proposed. The effect to individuals required to comply with the 
rule as proposed is undetermined. There will be no effect on 
small or micro businesses. 

Comments on the proposal may be submitted to Wendy Pajak, 
P.O. Box 2018, Austin, Texas 78768-2018 or e-mail comments 
to: wendy.pajak@tmb.state.tx.us. A public hearing will be held 
at a later date. 

The amendment is proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority 
for the Board to adopt rules and bylaws as necessary to: govern 
its own proceedings; perform its duties; regulate the practice of 
medicine in this state; enforce this subtitle; and establish rules 
related to licensure. 

No other statutes, articles or codes are affected by this proposal. 

§172.5. Visiting Physician Temporary Permits. 

(a) Visiting Physician Temporary Permit - General. 

(1) (No change.) 

(2) In order to be determined eligible for a visiting physi-
cian temporary permit the applicant must: 

(A) (No change.) 

(B) be supervised by a physician who: 

(i) has [with] an unrestricted license in Texas; and 

(ii) has not been the subject of a disciplinary order; 

(C) - (D) (No change.) 

(3) (No change.) 

(b) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 17, 

2013. 
TRD-201305972 
Mari Robinson, J.D. 
Executive Director 
Texas Medical Board 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 305-7016 

CHAPTER 183. ACUPUNCTURE 
22 TAC §183.21 
The Texas Medical Board (Board) proposes an amendment to 
§183.21, concerning Continuing Auricular Acupuncture Educa-
tion for Acudetox Specialists. 

The proposal amends subsection (j) to correct citations to other 
rules. 
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Scott Freshour, General Counsel for the Board, has determined 
that for each year of the first five years the section as proposed 
is in effect the public benefit anticipated as a result of enforcing 
the proposal will be to provide accurate citations in the rule to 
avoid confusion and/or ambiguity. 

Mr. Freshour has also determined that for the first five-year pe-
riod the section is in effect there will be no fiscal implication to 
state or local government as a result of enforcing the section as 
proposed. There will be no effect on individuals required to com-
ply with the rule as proposed. There will be no effect on small or 
micro businesses. 

Comments on the proposal may be submitted to Wendy Pajak, 
P.O. Box 2018, Austin, Texas 78768-2018 or e-mail comments 
to wendy.pajak@tmb.state.tx.us. A public hearing will be held at 
a later date. 

The amendment is proposed under the authority of the Texas Oc-
cupations Code Annotated, §153.001, which provides authority 
for the Board to adopt rules and bylaws as necessary to: govern 
its own proceedings; perform its duties; regulate the practice of 
medicine in this state; enforce this subtitle; and establish rules 
related to licensure. 

No other statutes, articles or codes are affected by this proposal. 

§183.21. Continuing Auricular Acupuncture Education for Acudetox 
Specialists. 

(a) - (i) (No change.) 

(j) Monetary penalty. Failure to obtain and timely report the 
continuing auricular acupuncture education hours for renewal of a cer-
tificate shall subject the certificate-holder to a monetary penalty for 
late registration in the amount set forth in §175.2 of this title (relat-
ing to Registration and Renewal Fees[, Penalties, and Applications]) 
and §175.3 of this title (relating to Penalties). 

(k) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 17, 

2013. 
TRD-201305973 
Mari Robinson, J.D. 
Executive Director 
Texas Medical Board 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 305-7016 

CHAPTER 189. COMPLIANCE PROGRAM 
22 TAC §189.4, §189.11 
The Texas Medical Board (Board) proposes amendments to 
§189.4, concerning Limitations on Physician Probationer's 
Practice, and §189.11, concerning Process for Approval of 
Physicians, Other Professionals, Group Practices and Institu-
tional Settings. 

The amendments to §189.4 corrects a citation made to another 
Board rule. 

The amendments to §189.11 adds new subsection (e) to the rule, 
which provides that the executive director or his or her designee 
may withdraw approval for physician or professionals acting as 
compliance monitors for the Board or a group practice or insti-
tutional setting, upon receipt of information that such individuals 
or settings no longer meet the criteria under the Board rules. 

The amendments also create new subsection (f), which states 
that upon notice of the withdrawal of approval for a group prac-
tice or institutional setting, a probationer must cease practicing 
medicine at the group practice or institutional setting within 10 
business days. 

Scott Freshour, General Counsel for the Board, has determined 
that for each year of the first five years the sections as proposed 
are in effect the public benefit anticipated as a result of enforcing 
the proposal will be to have rules that are consistent and correctly 
cite other Board rules. The amended sections will also better en-
able the Board to ensure that licensees being monitored by the 
Board under an order or remedial plan are practicing in safe set-
tings and being monitored by professionals that meet the criteria 
set forth under Chapter 189 of the Board rules. 

Mr. Freshour has also determined that for the first five-year pe-
riod the sections are in effect there will be no fiscal implication 
to state or local government as a result of enforcing the sections 
as proposed. The effect on individuals required to comply with 
these rules as proposed is undetermined. There will be no effect 
on small or micro businesses. 

Comments on the proposal may be submitted to Sarah Tuthill, 
P.O. Box 2018, Austin, Texas 78768-2018 or e-mail comments 
to rules.development@tmb.state.tx.us. A public hearing will be 
held at a later date. 

The amendments are proposed under the authority of the Texas 
Occupations Code Annotated, §153.001, which provides author-
ity for the Board to adopt rules and bylaws as necessary to: gov-
ern its own proceedings; perform its duties; regulate the practice 
of medicine in this state; enforce this subtitle; and establish rules 
related to licensure. 

The amendments are also authorized by §164.010, Texas Oc-
cupations Code. 

No other statutes, articles or codes are affected by this proposal. 

§189.4. Limitations on Physician Probationer's Practice. 
(a) A probationer is not authorized to supervise a physician 

assistant, advanced practice nurse, or surgical assistant unless expressly 
permitted under the probationer's order. 

(b) A probationer may not delegate prescriptive authority to a 
physician assistant or advanced practice nurse unless expressly permit-
ted under the probationer's order. 

(c) A finding that a probationer has violated or attempted to vi-
olate subsections (a) and (b) of this section shall be considered unpro-
fessional and dishonorable conduct likely to deceive, defraud or injure 
the public and is a violation of the Act. 

(d) In accordance with §204.205(1), Texas Occupations Code, 
and §185.2(23) [(19)] of this title (relating to Definitions), a proba-
tioner may not supervise or delegate prescriptive authority to a physi-
cian assistant if the probationer's license and practice of medicine are 
restricted by an order of the board. 

§189.11. Process for Approval of Physicians, Other Professionals, 
Group Practices and Institutional Settings. 
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(a) Any approval of a physician or other professional to serve 
as a proctor, monitor, or supervisor or the approval of a group practice 
or institutional setting required by an order or remedial plan as appli-
cable, shall be given by the executive director or his or her designee. 

(b) Approval of a physician or other professional required by 
an order or remedial plan must meet all of the following criteria: 

(1) board certification by a board certifying organization 
that meets the requirements of §164.4 of this title (relating to Board 
Certification); 

(2) no economic relationship with probationer; 

(3) no direct personal relationship with probationer; 

(4) no more than three medical malpractice suits filed 
and/or pending against the physician or other professional within a 
five year period; 

(5) no more than three resolved investigations by the board 
against the physician or other professional within a five year period; 
and 

(6) no disciplinary history, pending investigations, or for-
mal SOAH complaints with the board. 

(c) The criteria for approval of a group practice or institutional 
setting required by an order may include a review of the physicians 
connected with the group practice or institutional setting utilizing the 
criteria set forth in subsection (b) of this section. 

(d) The executive director or his or her designee may consider 
other factors in addition to those listed in subsection (b) of this section. 

(e) Upon receiving information that indicates a physician or 
other professional acting as a probationer's proctor, monitor, or super-
visor, or one or more physicians in an approved group practice or in-
stitutional setting no longer meet criteria under subsection (b) of this 
section, or that other factors warrant withdrawal of approval for such 
individuals or settings, the executive director or his or her designee may 
withdraw approval for such a physician, professional, group practice, 
or institutional setting. 

(f) Upon notice of the withdrawal of approval for a group 
practice or institutional setting, the probationer must cease practic-
ing medicine at the group practice or institutional setting within 10 
business days. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2013. 
TRD-201306062 
Mari Robinson, J.D. 
Executive Director 
Texas Medical Board 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 305-7016 

TITLE 25. HEALTH SERVICES 

PART 1. DEPARTMENT OF STATE 
HEALTH SERVICES 

CHAPTER 231. REQUESTS FOR INFORMA-
TION OR OFFICIAL DETERMINATION ON 
FOOD REGULATION 
25 TAC §§231.1 - 231.4 
The Executive Commissioner of the Health and Human Services 
Commission, on behalf of the Department of State Health Ser-
vices (department), proposes new §§231.1 - 231.4, concerning 
requests for information or official determination on food regula-
tion. 

BACKGROUND AND PURPOSE 

The proposed rules implement amendments to Health and 
Safety Code, Chapter 438, Subchapter H, §§438.151 - 438.155, 
enacted by House Bill (HB) 1392, 83rd Legislature, Regular 
Session, 2013, concerning information on department food 
regulation. HB 1392 requires the department to respond to a 
request for information or official determination not later than 
the 30th day after the date the department receives a written 
request and prohibits an inspector from issuing a citation to a 
person who provides the inspector with an official determination 
that contradicts the opinion of the inspector. 

SECTION-BY-SECTION SUMMARY 

New §231.1 provides the purpose of this chapter to implement 
Health and Safety Code, Chapter 438, Subchapter H, relating to 
information on department food regulation. 

New §231.2 sets the timeframe for the department to respond to 
a written request for information. 

New §231.3 sets the timeframe for the department to respond to 
a written request for official determination and explains how long 
the official determination will be valid. 

New §231.4 prohibits an inspector from issuing a citation for a 
violation to a person who provides the inspector with an official 
determination that contradicts the opinion of the inspector. 

FISCAL NOTE 

Jon Huss, Section Director, Environmental and Consumer 
Safety Section, has determined that for each year of the first 
five years that the rules will be in effect, there will be no fiscal 
implications to the state or local governments as a result of 
enforcing and administering the rules as proposed. 

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS 

Mr. Huss has also determined that there will be no adverse ef-
fect on small businesses or micro-businesses required to comply 
with the rules as proposed. This is determined by interpretation 
of the rules that small businesses and micro-businesses will not 
be required to alter their business practices in order to comply 
with the sections. 

ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL 
EMPLOYMENT 

There are no anticipated economic costs to persons who are re-
quired to comply with the rules as proposed. There is no antici-
pated negative impact on local employment. 

PUBLIC BENEFIT 

In addition, Mr. Huss has also determined that for each year of 
the first five years the rules are in effect, the public will benefit 
from adoption of the rules. The public benefit anticipated as a 
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result of the new rules will be the improved access to interpreta-
tion and clarification of food-related rules. 

REGULATORY ANALYSIS 

The department has determined that this proposal is not a 
"major environmental rule" as defined by Government Code, 
§2001.0225. "Major environmental rule" is defined to mean a 
rule the specific intent of which is to protect the environment 
or reduce risk to human health from environmental exposure 
and that may adversely affect, in a material way, the economy, 
a sector of the economy, productivity, competition, jobs, the 
environment or public health and safety of a state or sector of 
the state. This proposal is not specifically intended to protect 
the environment or reduce risks to human health from environ-
mental exposure. 

TAKINGS IMPACT ASSESSMENT 

The department has determined that the proposed new rules do 
not restrict or limit an owner's right to his or her property that 
would otherwise exist in the absence of government action and, 
therefore, do not constitute a taking under Government Code, 
§2007.043. 

PUBLIC COMMENT 

Comments on the proposal may be submitted to Lewis Ressler, 
Foods Group, Policy, Standards and Quality Assurance Unit, 
Department of State Health Services, P.O. Box 149347, Mail 
Code 1987, Austin, Texas 78714-9347, (512) 834-6770, exten-
sion 2162, or by email to lewis.ressler@dshs.state.tx.us. Com-
ments will be accepted for 30 days following publication of the 
proposal in the Texas Register. 

LEGAL CERTIFICATION 

The Department of State Health Services General Counsel, Lisa 
Hernandez, certifies that the proposed rules have been reviewed 
by legal counsel and found to be within the state agencies' au-
thority to adopt. 

STATUTORY AUTHORITY 

The new rules are authorized by Health and Safety Code, 
§438.155; and Government Code, §531.0055, and Health 
and Safety Code, §1001.075, which authorize the Executive 
Commissioner of the Health and Human Services Commission 
to adopt rules and policies necessary for the operation and 
provision of health and human services by the department and 
for the administration of Health and Safety Code, Chapter 1001. 

The new rules affect Government Code, Chapter 531; and 
Health and Safety Code, Chapters 438 and 1001. 

§231.1. Purpose. 

The purpose of this chapter is to implement Health and Safety Code, 
Chapter 438, Subchapter H, relating to information on food regulation. 

§231.2. Request for Information. 

(a) Unless otherwise prohibited by state or federal law, on re-
ceipt of a written request for information pertaining to the regulation 
of food under Health and Safety Code, Chapters 431 - 441, the Depart-
ment of State Health Services (department) will provide a reasonable 
and substantial response to the request not later than the 30th day after 
the date the department receives the request. 

(b) A request for information may be submitted on a form 
available from the department's website at http://www.dshs.state.tx.us/. 

§231.3. Request for Official Determination. 

(a) On receipt of a written request regarding the applicability 
to a specific circumstance of a rule or the requirements for compliance 
with the rule, the Department of State Health Services (department) 
will provide an official written determination regarding the applicabil-
ity of the rule or the requirements for compliance with the rule to the 
requestor not later than the 30th day after the date the department re-
ceives the request. 

(b) An official determination made under this section is valid 
until the rule that is the subject of the determination is amended by 
statute or department rule. 

(c) In order to ensure the accuracy and applicability of the de-
termination, all written requests for official determination should be 
submitted on a form available from the department and should be com-
pleted in its entirety. The form is available from the department's web-
site at http://www.dshs.state.tx.us/. 

§231.4. Effect of Official Determination. 
An inspector may not issue to a person a citation for a violation of a 
food rule adopted under Health and Safety Code, Chapters 431 - 441, if 
the person provides the inspector with an official determination made 
under §231.3 of this title (relating to Request for Official Determina-
tion) that contradicts the opinion of the inspector. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2013. 
TRD-201306087 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 776-6972 

CHAPTER 415. PROVIDER CLINICAL 
RESPONSIBILITIES--MENTAL HEALTH 
SERVICES 
SUBCHAPTER F. INTERVENTIONS IN 
MENTAL HEALTH PROGRAMS 
The Executive Commissioner of the Health and Human Ser-
vices Commission, on behalf of the Department of State Health 
Services (DSHS), proposes the repeal of §§415.251 - 415.257, 
415.261 - 415.274, 415.285, 415.290 - 415.292, 415.299 and 
415.300, and new §§415.251 - 415.276, concerning interven-
tions in mental health programs. 

BACKGROUND AND PURPOSE 

The purpose of this subchapter is to describe requirements for 
ensuring the safe and effective use of restraint and seclusion in 
certain types of facilities in which mental health services are pro-
vided, consistent with the provisions of Health and Safety Code, 
Chapter 322, concerning Use of Restraint or Seclusion in Cer-
tain Health Care Facilities, as amended by Senate Bill (SB) 325, 
79th Legislature, Regular Session, 2005, and as amended by 
SB 1842, 83rd Legislature, Regular Session, 2013. In addition, 
the new subchapter as proposed incorporates certain changes 
in terminology and other changes in federal requirements gov-
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erning the use of restraint and seclusion in hospitals, including 
psychiatric hospitals. These federal requirements are set forth 
at 42 Code of Federal Regulations (CFR) §482.13, Conditions 
of Participation: Patients' rights. 

Collectively, the statutory revisions to Health and Safety Code, 
Chapter 322, require the department to implement, through 
rules, best practices and procedures intended to reduce, and 
to ensure the safe use of, restraint and seclusion occurring 
within facilities subject to the department's jurisdiction; authorize 
registered nurses to conduct the one hour face-to-face following 
a restraint or seclusion; require a physician to evaluate the 
individual face-to-face when an order for restraint or seclusion 
is renewed; and require facilities to file with the department a 
quarterly report regarding hospital-based inpatient psychiatric 
services measures related to the use of restraint and seclusion 
that is required by the federal Centers for Medicare and Medic-
aid Services (CMS). 

After the adoption of this subchapter the department intends to 
resume its broader review of the rules contained in this subchap-
ter, to address input it has previously received from the stake-
holder community and from others, regarding certain aspects of 
the rules that are not being changed at this time, due to the leg-
islative requirement that the current rule revisions be made ef-
fective no later than January 2014. 

SECTION-BY-SECTION SUMMARY 

Changes made throughout the subchapter include various gram-
matical, punctuation, and formatting changes. Also, any refer-
ences to the "Texas Department of Mental and Mental Retarda-
tion" or "TDMHMR" have been changed to the "Department of 
State Health Services (DSHS)" as applicable. Any reference to 
the term, "patient," has been replaced with the term, "individ-
ual." Sections within the subchapter have been reorganized to 
promote clarity, and division designations are deleted. In addi-
tion to these overall changes, more specific proposed changes 
included in the new subchapter are described as follows. 

Section 415.251 states the purpose of the subchapter; incorpo-
rates the new CMS Conditions of Participation terminology con-
cerning the use of restraint or seclusion for the management of 
violent, self-destructive behavior and non-violent, non-self-de-
structive behavior; and emphasizes the need to reduce the use 
of restraint and seclusion as much as possible, to ensure that 
the least restrictive methods of intervention are used, and to en-
sure that, wherever possible, alternatives are first attempted and 
determined ineffective. Although this language is not included in 
current §415.251, relating to "Purpose," similar language is in-
cluded in §415.261(a) of the current rules and is being moved to 
the new §415.251 related to "Purpose," as a more logical place-
ment of DSHS' stated intentions in connection with the use of 
restraint and seclusion. 

Section 415.252 identifies the types of facilities to which the new 
subchapter applies. Consistent with Health and Safety Code, 
§241.0265 (concerning Standards for Care for Mental Health 
and Chemical Dependency), language in this section clarifies 
that this new subchapter applies not only to an "identifiable men-
tal health service unit" of a hospital licensed under Health and 
Safety Code, Chapter 241, but also to such a facility regardless 
of where in the facility mental health services are provided, to 
the extent and as provided by Chapter 133 of this title (relating 
to Hospital Licensing). In addition, the Texas Center for Disease 
is added, to the extent that mental health services are provided 
in that facility. 

Section 415.253 sets forth definitions of terms used throughout 
the subchapter. Definitions are added for the terms, "declara-
tion for mental health treatment," "face-to-face," "initiate," "PRN," 
"seclusion room," and "treatment team." In addition, the term, 
"advanced practice nurse," is replaced with the term, "advance 
practice registered nurse or APRN," consistent with the terminol-
ogy used by the Texas Board of Nursing in its rules found at 22 
TAC Part 11. 

Consistent with 42 CFR §482.13, the definition of the term "be-
havioral emergency" is revised to clarify that a behavioral emer-
gency situation involves an individual who is behaving in a violent 
or self-destructive manner and in which preventive, de-escala-
tive, or verbal techniques have been attempted and determined 
to be ineffective or clearly would be ineffective. 

The term, "clinically competent registered nurse," is replaced 
with the term, "registered nurse," and the requirement for clin-
ical competency is added to the definition. 

Clarifying language is added to the terms "chief executive 
officer," "clinical timeout," "continuous face-to-face observation," 
"emergency medical condition," "personal restraint," "physician 
assistant," "protective device," "staff member," and "treating 
physician." Consistent with 42 CFR §482.13, revisions are 
made to the definitions for the terms "mechanical restraint," 
"personal restraint," and "restraint," except that the use of drugs 
or medications (chemical restraint) continues to be excluded 
from the definition of restraint. 

Section 415.254 sets forth the general prohibition that restraint 
or seclusion may not be used, except as provided by this sub-
chapter, and identifies, in subsection (b), the circumstances in 
which personal or mechanical restraint or seclusion are permis-
sible. 

Subsection (c) further prohibits the use of restraint or seclusion 
unless a facility develops, implements, and enforces written 
policies and procedures, as well as a staff training program, that 
are consistent with this subchapter. Additionally, subsection 
(c)(3) prohibits a facility's use of restraint or seclusion unless 
staff members of the facility are trained and have demonstrated 
competence in the use of restraint and seclusion in accordance 
with the facility's written policies and procedures and training 
program before assuming direct care duties and before per-
forming restraint and seclusion on the individual. 

Subsection (d) requires that a facility notify an individual or the 
individual's legally authorized representative (LAR) of the facil-
ity's policies related to the use of restraint and seclusion. This 
new language is required by Health and Safety Code, §322.053, 
enacted by SB 325. 

Subsection (e) states that it represents minimum standards and 
that a facility may, through its written policies and procedures, 
adopt more stringent standards that are consistent with this sub-
chapter and do not conflict with department rules, state or fed-
eral law, or applicable accreditation standards. This language, 
revised somewhat, is currently found in §415.261(b) of this sub-
chapter. 

Section 415.255 describes the prohibited and restricted prac-
tices associated with the use of restraint or seclusion. Chem-
ical restraint continues to be a prohibited practice. Language 
in paragraph (b), which relates to the use of a prone or supine 
hold, is revised from the language found in current §415.254(i) 
of this subchapter, and is more restrictive than the current lan-
guage in that it explicitly prohibits the use of either a prone or 
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supine hold during a restraint. The revised language further 
states that, should an individual become prone or supine dur-
ing a restraint, then any staff member involved in administering 
the restraint shall immediately transition the individual to a side 
lying or other appropriate position. 

Section 415.256 addresses the use of mechanical restraints, and 
the language of this new section is largely the same as the lan-
guage of the current §415.256. In subsection (c), added to the 
list of prohibited devices, regardless of their commercial avail-
ability, is a new paragraph (6), regarding spit hoods, or any-
thing that obstructs an individual's airway, including a device that 
places anything in, on, or over the individual's mouth or nose. 
In subsection (e), strait jackets are removed from the list of ap-
proved mechanical devices. 

Section 415.257 requires facilities to ensure that all staff mem-
bers are informed of their roles and responsibilities under this 
subchapter and that they be trained and demonstrate compe-
tence accordingly. Subsection (b) identifies the required ele-
ments of a facility's training program, including the requirement 
that it be standardized throughout the facility; emphasize the 
importance of reducing and preventing the unnecessary use of 
restraint or seclusion; be evaluated annually; incorporate evi-
dence-based and best practices; and provide information about 
declarations for mental health treatment. 

In addition to requirements already identified in subsections (c) 
and (d) of the current §415.257, subsections (c) and (d) include 
a number of new required elements that must be included in 
training for all staff members, and in which staff members must 
demonstrated their competence before assuming job duties 
involving direct care responsibilities (and before initiating any 
restraint or seclusion), and at least annually thereafter. The 
new requirements place a greater emphasis on knowledge and 
demonstrated competency in skills intended to reduce the num-
ber of preventable incidences of restraint and seclusion, such as 
the use of team work; identifying underlying medical, physical, 
emotional, cultural, and other factors that may contribute to 
an incidence of a behavioral emergency; use of de-escalation, 
mediation, problem solving and other nonphysical interventions 
such as clinical timeout and quiet time; recognition and response 
to signs of physical distress during restraint or seclusion, includ-
ing asphyxiation, aspiration, and trauma; and use of restraint or 
seclusion only as a last resort in a behavioral emergency. 

Similarly, language in paragraph (6) of subsection (e), regarding 
annual training for registered nurses, is changed to require 
that such training (and demonstrated competency) address 
providing assistance to individuals in de-escalating a behavioral 
emergency, including through identification and removal of any 
known stimuli that may be contributing to the circumstances 
surrounding the behavioral emergency. This proposed new 
language substitution eliminates current rule language that 
arguably places greater responsibility on the individual to 
demonstrate that they meet certain criteria for discontinuing 
a restraint or seclusion, rather than the development of staff 
members' knowledge and skills that enable them to assist the 
individual. 

Section 415.258 sets forth the actions to be taken to release 
an individual from restraint or seclusion in a medical or environ-
mental emergency. The language of this section, which is not 
changed from the language of current §415.255, addresses how 
staff members must respond when an individual experiences an 
emergency medical condition while in restraint or seclusion, as 
well as how staff members must respond when an emergency 

evacuation or evacuation drill occurs while an individual is in re
straint or seclusion. 

Section 415.259 relates to subsection (a) special consideration
a physician must consider before ordering the use of restrain
or seclusion for a particular individual; subsection (b) certai
staff member responsibilities while an individual is in restraint o
seclusion; subsection (c) alternative strategies that must be re
viewed, implemented, and documented by an individual's treat
ment team when an individual's behavior has necessitated th
use of a restraint or seclusion at a particular frequency of occur
rence or duration; and subsection (d) modification of an individ
ual's treatment plan, after consultation with the facility's medica
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director or designee, to address alternative treatment strategies. 
The language in subsections (a) - (c) is largely unchanged from 
the language in current §415.261(a)(3) - (12), and includes an 
additional circumstance in which alternative strategies must be 
considered by the individual's treatment plan: when an episode 
of restraint or seclusion has continued for more than the maxi-
mum time permitted under new §415.261(b), which specifies cer-
tain time limitations on orders for restraint or seclusion initiated 
in response to a behavioral emergency. 

Subsection (d), relating to modification of an individual's treat-
ment plan, is new, and requires that an individual's treatment 
team consult with the facility's medical director (or designee) 
to explore alternative treatment strategies and a written modi-
fication to the individual's treatment plan, in the event that the 
frequency of occurrence or duration of episodes of restraint or 
seclusion recurs or continues even after the treatment team has, 
in accordance with subsection (c), already attempted to identify 
alternative strategies for dealing with an individual's behaviors 
that necessitate the use of restraint or seclusion. The addition 
of subsection (d) is intended to ensure that a facility exhausts all 
possible avenues, including consultation with the facility's med-
ical director, for identifying alternative strategies and alternative 
treatment strategies for dealing with an individual's behaviors 
that necessitate the use of restraint or seclusion, thereby reduc-
ing the number of restraints and seclusions at facilities subject 
to the requirements of this subchapter. 

Section 415.260 sets forth the process and responsibilities of 
staff members for initiating a restraint or seclusion. Much of the 
language of this section is unchanged from the current language 
found in §415.262 of this subchapter. However, new language 
included in this new section, consistent with amendments to 
Health and Safety Code, Chapter 322 (the addition of a new 
§322.052, pursuant to SB 1842), authorizes the face-to-face 
evaluation required in subsection (c) to be conducted not 
only by a physician, as provided in the current rule, but also 
by a registered nurse who is trained to assess medical and 
psychiatric stability with demonstrated competence, other than 
the registered nurse who initiated the use of restraint or seclu-
sion. In addition, reference to an "advanced practice nurse" is 
not included in paragraph (4) of subsection (c), as registered 
nurses are now permitted to conduct a face-to-face assessment 
without delegation from a physician, and the term, "advanced 
practice nurse," is included within the broader term, "registered 
nurse" under the Texas Board of Nursing rules found at 22 TAC 
§221.1. Finally, paragraphs (3), (5) and (6) of subsection (c) 
are new. Paragraph (3) states what must be assessed during a 
face-to-face evaluation. Paragraph (5) requires a physician as-
sistant or registered nurse who has conducted the face-to-face 
evaluation to contact a physician and request that the physi-
cian perform a face-to-face evaluation of the individual when, 
in his or her professional judgment, the physician assistant 
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or registered nurse determines that there are circumstances 
outside the physician assistant's or registered nurse's scope 
of practice or expertise. Paragraph (6) requires the registered 
nurse or physician assistant to consult the physician who is 
responsible for the care of the individual as soon as possible 
after the completion of the one hour face-to-face evaluation, and 
to document the consultation in the individual's medical record. 

Section 415.261 sets forth the time limitations for original orders 
and renewed orders for restraint or seclusion. These time limits 
are not changed from those in the current §415.263, and are 
consistent with those required by 42 CFR §482.13. This section 
is revised to incorporate new requirements established by SB 
1842, relating to a physician's renewal of such orders that have 
not yet expired. A physician is required to conduct a face-to-face 
evaluation before issuing or renewing an order that continues 
the use of a restraint or seclusion. In addition, the physician is 
required to document the clinical justification for continuing the 
restraint or seclusion before issuing a renewal order. 

Section 415.262 requires that the CEO or CEO's designee no-
tify the individual's LAR or an authorized family member of each 
episode of restraint or seclusion. A new requirement is added to 
this section, that such notification be provided as soon as pos-
sible, but no later than 12 hours following the initiation of the re-
straint or seclusion, when the restraint or seclusion has involved 
an individual who is a minor under age 18 and who is not or has 
not been married. The CMS Conditions of Participation, 42 CFR 
§483.366(a), require that this notification occur "as soon as pos-
sible." The current rule reflects this requirement; however, the 
department has determined that an outside limit of no more than 
12 hours from the initiation of the restraint or seclusion is rea-
sonable and accounts for instances that occur in the middle of 
the night, when it may be inconvenient for an individual's LAR 
or authorized family member to be contacted. The new lan-
guage does not require a facility to refrain from contacting the 
LAR or authorized family member immediately, but it does al-
low for an agreed upon time frame, within the 12-hour limitation, 
to be arranged between the facility and the LAR or authorized 
family member. The current rule language in §415.264 could 
be interpreted as not allowing such an agreement to be made. 
Subsection (b) contains a new requirement that the documenta-
tion of such notification include any unsuccessful attempts, the 
phone number called, and the name(s) of person(s) with whom 
the staff member spoke. This ensures that the documentation 
is sufficient to meet the standards set forth in the CMS Condi-
tions of Participation, found at 42 CFR §483.366(b), and better 
assures DSHS, in its regulatory capacity, that facilities are in fact 
attempting to notify an LAR or authorized family member by doc-
umenting those attempts. 

Section 415.263 explains that an individual's right to retain per-
sonal possessions and personal articles of clothing may be sus-
pended during mechanical restraint or seclusion. It also de-
scribes a process for inventorying, storing, and returning indi-
viduals' possessions and clothing. A new requirement, found 
in subsection (e) of this section, requires that if the individual is 
unwilling to sign the documentation, a staff member shall doc-
ument the refusal in the individual's medical record and list the 
items that were returned to the individual, the time they were re-
turned, and the staff member who returned the items. 

Section 415.264 describes the procedures for responding to be-
havioral emergencies during off-premises transport, excursions 
off facility premises, restraint initiated prior to transport, or re-
straint initiated during transport. Subsection (c) of this section 

clarifies that it applies to a restraint initiated prior to transporta-
tion of any sort, not just to transportation to another facility and 
also recognizes that a restraint can be used not only when crite-
ria for a behavioral emergency are present but also when an in-
dividual has been determined to be manifestly dangerous within 
one month prior to transporting the individual. This change re-
flects a need to ensure the safety of individuals and staff mem-
bers involved in such transportation. Concerning comfort dur-
ing transportation, subsection (c) is changed by deleting refer-
ence to the need to provide reasonable opportunities for food, 
water, and to use the bathroom, and now refers to §415.266(c) 
of this title (relating to Observation, Monitoring, and Care of the 
Individual in Restraint or Seclusion Initiated in Response to a 
Behavioral Emergency), which includes not only those require-
ments but also provides for additional requirements for the care 
of individuals in a restraint or seclusion initiated in response to 
a behavioral emergency, thus making all of these requirements 
applicable to transportation of an individual as well. 

Section 415.265 describes how to communicate with an individ-
ual in restraint or seclusion initiated in response to a behavioral 
emergency. The section has been changed by adding a require-
ment that a staff member shall refer to the individual's declara-
tion for mental health treatment (if any) in determining and imple-
menting an individual's preferences. The section is also changed 
by requiring the staff member to communicate reassurance and 
commitment to the individual's safety on an ongoing basis, in-
cluding inquiring how the staff member can assist the individual 
in de-escalating. This proposed new language, and the deletion 
of the current language in §415.267, emphasizes a more positive 
and therapeutically appropriate interaction between staff mem-
bers and individuals in a restraint or seclusion, as well as a more 
effective means of managing the circumstances surrounding a 
restraint or seclusion. 

Section 415.266 sets forth the requirements for observing, mon-
itoring and caring for individuals while in restraint or seclusion. 
This rule replaces §415.268. A staff member is required to main-
tain continuous face-to-face observation while an individual is in 
seclusion for at least one hour. After one hour, the staff mem-
ber may monitor the individual continuously using simultaneous 
video and audio equipment in close proximity to the individual. 
In addition to certain changes intended to clarify subsection (c), 
new language in that subsection describes more specifically the 
circumstances in which certain care must be provided. 

Section 415.267 describes the requirements for the facility to de-
velop and implement policies and procedures to ensure that ap-
propriate techniques are used and the environment is safe when 
initiating restraint or seclusion. Paragraphs (2) and (3) of sub-
section (a) include new proposed language that clarifies that the 
environment in which an individual is restrained to be observ-
able by other staff members and is away from other individuals. 
A new subsection (b) requires a facility to develop and imple-
ment policies and procedures to ensure that it is in compliance 
with the requirements of this section. 

Section 415.268 describes the actions to be taken when an indi-
vidual falls asleep in restraint or seclusion, which include releas-
ing the individual immediately. This new rule replaces §415.270. 

Section 415.269 describes the process for transferring primary 
responsibility between staff members for an individual in re-
straint or seclusion, including such a transfer at the time of a 
shift change. This rule replaces §415.271. Language added in 
subsection (a) of this section requires a staff member to monitor 
the individual during the transfer process. This new language 
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makes it clear that there must be no gap in the responsibility 
to maintain continuous face-to-face monitoring and the other 
requirements of a staff member under §415.266 of this title. 
Language added in subsection (b) requires documentation of 
the nature of the circumstances requiring restraint or seclusion. 

Section 415.270 describes the steps to be taken for the release 
of an individual from a restraint or seclusion. This new rule, 
which replaces §415.272 of this title, provides additional detail 
regarding the procedures to be taken for a personal restraint 
and those to be taken for a mechanical restraint or seclusion. 
The changes distinguish between a personal restraint and a me-
chanical restraint or seclusion, in that it requires a staff member 
to release the individual as soon as the unsafe condition has 
ended, when a personal restraint has been used, but requires 
that only a physician, physician's assistant, or registered nurse 
evaluate the individual before a staff member can release the 
individual who is in a mechanical restraint or seclusion. These 
changes are consistent with the requirements of SB 325, which 
requires DSHS to adopt rules to define acceptable restraint holds 
that minimize the risk of harm to a facility resident, as well as the 
requirements of the CMS Conditions of Participation. 

Section 415.271 describes the actions to be taken following the 
release of an individual from restraint or seclusion; e.g., facilitat-
ing the individual's reentry into the social milieu, observing and 
documenting the individual's behavior, and debriefing the indi-
vidual and staff members who are involved. This rule replaces 
§415.273. Language is added to paragraph (3) of subsection (a) 
requiring that documentation be included in the individual's med-
ical record not only of observations made but also of steps taken 
by the staff member during this transition period. Language is 
added to paragraph (5) of subsection (b) to require that appro-
priate modifications be made not only to the treatment plan of 
an individual who has been restrained or secluded, but also to 
the treatment plans of other individuals, when indicated. New 
subsections (c) and (d) require that debriefings with the individ-
ual and staff members be conducted following restraint or seclu-
sion, and to specify what must be addressed in the debriefing 
as well as a timeframe within which the documentation must be 
completed (within 24 hours after the debriefing is conducted or 
attempted). 

Section 415.272 establishes requirements for facilities to docu-
ment use of restraint and seclusion and to report restraint and 
seclusion data to DSHS. This rule replaces §415.274. Subsec-
tion (a) requires additional information in the medical record in-
cluding signatures and identification of roles of staff members 
present during initiation; the name of the individual and type of 
restraint or seclusion used; the time and results of observations 
and monitoring; and other documentation relating to an episode 
of restraint and seclusion otherwise required under the rule. This 
subsection as proposed contains a number of new requirements 
for information that must be documented. Also, certain language 
has been deleted from this subsection (a), including the deletion 
of paragraph (4)(B), which requires that an individual's medical 
record include documentation of other generally accepted less 
intrusive forms of intervention, if any that the physician evalu-
ated but rejected, and the reasons those interventions were re-
jected. This documentation requirement has been moved to new 
§415.260(b)(1)(D) of this title, which describes the types of infor-
mation that must be documented in the physician's order. 

New requirements in subsection (b) include a report to the fa-
cility's CEO to address use of restraint or seclusion that is de-
termined or suspected of being improper at the time it occurs; 

as well as the types and dosages of emergency medications ad-
ministered during the restraint or seclusion. Paragraph (1) of the 
subsection includes a new requirement that the CEO or designee 
take appropriate action to identify and correct unusual or unwar-
ranted utilization patterns on a systemic basis, and to address 
each specific use of restraint or seclusion that is determined or 
suspected of being improper at the time it occurs. This will allow 
the facility to identify and evaluate systemic issues arising from 
the use of restraint and seclusion, thereby ensuring proper use of 
restraint and seclusion as well as a reduction of their use. Para-
graph (2)(D) is also added, requiring that the facility's central file 
contain the types and dosage of emergency medications admin-
istered during the restraint or seclusion, if any. This additional 
data will better inform the CEO's evaluation of systemic issues 
arising from the use of restraint and seclusion, as required by 
paragraph (1). 

Subsection (c) requires facilities to report data on serious injuries 
as well as deaths that occur during or after restraint or seclusion. 
Subsection (c) also adds new provisions defining which deaths to 
report, including a death that occurs 24 hours after the individual 
has been removed from restraint or seclusion; and each death 
known to the facility that occurs within one week after restraint or 
seclusion where it is reasonable to assume that use of restraint 
or placement in seclusion contributed directly or indirectly to the 
patient's death. 

Subsection (d) identifies the various entities to which a facility 
must submit the reports required by subsection (c). This sub-
section replaces current subsection (c) and also adds a new re-
porting requirement for facilities licensed under Chapter 133 or 
Chapter 134 of this title, that a death or serious injury be reported 
to the Patient Quality Care Unit of DSHS's Division for Regula-
tory Services. 

Subsections (e) and (f) are new provisions. Subsection (e) spec-
ifies the review and analysis required by each facility of the data 
required in subsection (b)(2). Subsection (f) requires the facility 
to use the data analysis to continually to improve its practices 
to minimize the use of restraint and seclusion and to ensure the 
safety of individuals and staff members. These two new subsec-
tions require that the facility review and analyze, at least quar-
terly, the data that is required by subsection (b)(2), and that the 
facility use this data continuously to ensure a positive environ-
ment, the safety of individuals and staff members, the use of 
restraint and seclusion is done in accordance with the require-
ments of this subchapter, reduction of the risks of injury and other 
negative effects to individuals and staff members, and that poli-
cies and training curriculum incorporate the requirements of this 
subchapter. 

Subsections (g) and (h), relating to reporting requirements, are 
also new and implement the reporting requirements of SB 325 
and SB 1842. Subsection (g) requires a facility that is a Medicare 
or Medicaid provider to submit, on or before November 1, 2014, 
and quarterly thereafter, the data required by Centers for Medi-
care and Medicaid Services for hospital-based inpatient psychi-
atric service measures related to the use of restraint or seclusion. 
Subsection (h) requires a facility to prepare and submit to DSHS, 
consistent with the Department of State Health Services Behav-
ioral Interventions Reporting Guidelines, certain data related to 
emergency interventions that occurred during the previous pe-
riod, including data regarding emergency seclusions; personal 
restraints; mechanical restraints; and involuntary medication or-
ders; as well as a description of the types of de-escalation tech-
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niques commonly used by that facility in connection with any of 
the emergency interventions used. 

Implementation of these reporting requirements allows data re-
garding the use of restraint and seclusion to be collected and 
analyzed at the state level, in order to identify trends and any 
systemic issues that may be impeding the reduction of these in-
terventions within the facilities subject to this subchapter, as rec-
ognized by the statement of intent within the Senate Research 
Center's bill analysis for SB 325. The reporting requirement of 
SB 1842 also recognizes the value in collecting this data at the 
state level, and the need to reduce the number of restraints and 
seclusions occurring within these facilities, in that the Senate Re-
search Center's bill analysis for SB 1842 acknowledges that use 
of these interventions jeopardizes the immediate physical safety 
of individuals, staff members, and others. While SB 1842 fo-
cuses specifically on reporting requirements for facilities that are 
Medicare or Medicaid providers, the additional reporting require-
ments of proposed new subsection (h) allow data to be reported 
and analyzed at the state level for all facilities subject to this sub-
chapter, regardless of whether the facility is a Medicare or Med-
icaid provider. 

Section 415.273, consistent with 42 CFR §483.13, describes the 
use of restraint for the management of non-violent, non-self-de-
structive behavior. This new rule replaces §415.285. This ter-
minology replaces, at various places within this section, as the 
terminology, "during medical, dental, diagnostic, or surgical pro-
cedures," to make the provisions more inclusive of situations that 
do not constitute a behavioral emergency, not just those involv-
ing a medical, dental, diagnostic, or surgical procedure. This 
section also makes clear that a restraint used during a medical, 
dental, diagnostic, or surgical procedure may be required to fol-
low the requirements of restraint in a behavioral emergency de-
scribed in proposed new §415.266, rather than those described 
in this section, if the reason for the restraint is to manage an in-
dividual's violent, self-destructive behavior. Thus, in determining 
whether to follow the observation, monitoring, and care require-
ments of §415.266, the analysis should focus on whether or not 
the restraint is being used to manage violent or self-destructive 
behavior, when warranted, due to a behavioral emergency, not 
strictly on whether or not it is being used during a medical, den-
tal, diagnostic, or surgical procedure. 

The addition of language in paragraph (4) of subsection (a) also 
broadens this section to include situations in which a less restric-
tive intervention has been attempted and determined ineffec-
tive; this change is consistent with other similar changes made 
throughout this new subchapter. 

A new subsection (d) of this section addresses the physician's re-
newal of an order for restraint, which may be done as frequently 
as determined by facility policy, but requires that the time period 
covered by an order be no longer than 24 hours. 

Subsection (f), which replaces subsection (e) of the current rule, 
includes among the criteria to be assessed in a facility's policies 
and procedures an additional physical status (cardiac function) 
that must be assessed in an individual who is being restrained. 

Subsection (g) replaces subsection (f) of the current rule, and 
adds clarifying language to indicate that it applies to any con-
tractor providing dental services on the facility premises. In ad-
dition, it requires that the dentist maintain a copy of the order in 
the individual's medical record and shall ensure compliance with 
the requirements of the order. 

Section 415.274 describes permitted practices that may occur 
and that are not considered restraint (i.e., escort or brief physical 
prompt; activities of daily living; immobilization during medical, 
dental, diagnostic, or surgical procedures). This rule replaces 
§415.290. Subsection (c) is added to allow a staff member to 
escort, prompt, or move an individual who is unable to respond 
in the affirmative or negative or is unable to move due to his or 
her psychiatric or medical condition if there is an imminent dan-
ger of harm to the individual because of a circumstance in the in-
dividual's immediate environment. This new language ensures 
an individual's safety and well-being while balancing the individ-
ual's independence with their right to be reasonably protected 
from harm. 

Language is added to subsection (d) to require the individual's 
consent for use of any positioning or securing device used dur-
ing medical, dental, diagnostic, or surgical procedures that are 
not a standard part of the procedure. Section 415.290(d) of the 
current rule, relating to the administration of psychoactive med-
ication under court order or in an emergency, is deleted. This 
change brings the rule into conformity with the CMS Conditions 
of Participation, which explicitly define a "personal restraint" to 
not include a "brief physical hold." 

Section 415.275 establishes criteria for the use of clinical time-
out and requires that the facility develop and implement policies 
and procedures that are consistent with the criteria. This rule re-
places §415.291. Language is added to subsection (b)(2)(A) and 
(B), providing that when a staff member requires an individual to 
remain in quiet time after the individual has indicated a desire 
to terminate any self-initiated quiet time, the situation becomes 
a restraint and/or seclusion, as applicable, and becomes sub-
ject to the requirements for restraint described in this subchapter. 
Paragraph (2)(B) of the subsection is further modified by the ad-
dition of language explicitly stating that under no circumstances, 
except for clinical reasons, may a facility staff member coerce or 
force a client out of quiet time. These changes make it clearer 
that quiet time is a voluntary step taken by an individual, and that 
any so-called quiet time that is imposed by a staff member is not 
voluntary, and therefore constitutes a restraint and/or seclusion. 
The changes also bring the language of paragraph (2), concern-
ing quiet time, into conformity with the language of paragraph 
(1), concerning clinical timeout. 

Section 415.276 describes the proper use of protective and sup-
portive devices. Changes in the language of this section, which 
is currently found in §415.292 are proposed for better readability 
and clarification purposes. 

FISCAL NOTE 

Mike Maples, Assistant Commissioner for Mental Health and 
Substance Abuse Services, and Kathryn C. Perkins, R.N., 
M.B.A., Assistant Commissioner for Regulatory Services, have 
determined that for each year of the first five years that the pro-
posed new subchapter will be in effect, there are no foreseeable 
costs or revenues to state or local governments as a result of 
enforcing and administering the sections as proposed. 

PUBLIC BENEFITS AND COSTS 

In addition, Mr. Maples and Ms. Perkins have determined that 
for each year of the first five years the sections are in effect, the 
public will benefit from adoption of the proposed new sections. 
The public benefit anticipated as a result of the new sections 
will be the expansion of the number and types of health care 
professionals authorized to perform face-to-face evaluations, to 
include an appropriately trained and licensed registered nurse, 
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thus bringing the standard in Texas into conformity with the CMS 
standard for identify those who are authorized to perform such 
evaluations of an individual to assess his or her medical and psy-
chiatric stability within one hour of the initiation of the restraint or 
seclusion. The public will also benefit from a reduction in the 
use of restraint and seclusion in facilities where mental health 
services are provided and, therefore, the reduction in the num-
ber of potential injuries sustained by individual and staff mem-
bers involved in a restraint, or by others who are in close prox-
imity to a restraint, whose physical safety may be jeopardized 
by the restraint. The public will also benefit by the fact that, to 
the extent that a restraint or seclusion is used within a facility 
subject to these new rules, the least restrictive methods of inter-
vention will be used and, wherever possible, alternatives will first 
be attempted or determined to be ineffective. Finally, the public 
will benefit from the new reporting requirements, which will allow 
data regarding the use of restraint and seclusion to be collected 
and analyzed at the state level, in order to identify trends and 
any systemic issues that may be impede the reduction of such 
interventions within the facilities that are required to comply with 
the new sections as proposed. 

With respect to the state hospitals, state centers, Waco Center 
for Youth, and TCID (the "state-operated facilities"), Mr. Maples 
does not anticipate any costs related to complying with the re-
porting requirements of the proposed new sections. These facil-
ities are already complying with the proposed reporting require-
ments related to restraint and seclusion and no additional costs 
are anticipated to ensure continued compliance with these re-
quirements. 

To the extent that implementation of the proposed new rules re-
sults in a reduction in the number of restraints and seclusions, 
Mr. Maples has determined that there may be a reduction in 
costs to the state hospitals, the Waco Center for Youth, the Texas 
Center for Infectious Disease, and community mental health ser-
vice providers. It is anticipated that these facilities will see a re-
duction of costs associated with workers' compensation claims 
and treatment of injuries sustained by staff members, individu-
als, and others who may be involved in a restraint or seclusion. 
Until trends and systemic issues can be identified and addressed 
as a result of the data collected and analyzed by the department 
and by HHSC pursuant to §415.272(g) and (h), the cost savings 
to these facilities cannot be precisely determined. 

Ms. Perkins anticipates that for each year of the first five years 
that the proposed new sections will be in effect, there are poten-
tial economic costs for some facilities required to comply with 
the rules (other than state operated facilities and community 
mental health service providers), primarily with respect to the 
new documentation, reporting, and analysis requirements of 
§415.272. These potential costs relate to facilities that are 
not already reporting to DSHS (psychiatric hospitals licensed 
pursuant to Health and Safety Code, Chapter 577; hospitals 
licensed pursuant to Health and Safety Code, Chapter 241, 
providing mental health services; and crisis stabilization units 
licensed pursuant to Health and Safety Code, Chapter 577); 
more specifically, the estimated costs relate to those facilities 
that are already utilizing an electronic medical record system 
and do not already have the capability to generate the data 
that the facilities will be required to report to DSHS pursuant to 
§415.272. 

It should be noted that some of the facilities already utilizing an 
electronic medical record system may currently have the capa-
bility of generating and reporting the data to DSHS. However, 

for those facilities whose electronic medical record systems are 
not currently capable of generating the data, it is estimated that 
a one-time computer programming cost may be incurred during 
the first or second year the new sections are in effect, in antici-
pation of the dates (November 1, 2014, and November 1, 2015, 
respectively) on which the reporting activities will be required to 
commence. For such facilities, the estimated cost per facility is 
estimated to be between $4,000 and $8,000 (based on an esti-
mated cost of hiring a programmer at the rate of $200 per hour, 
and for an estimated time frame of between 20 to 40 hours to 
complete the programming work). Ms. Perkins anticipates that 
the estimated cost per facility would be less than this estimated 
range, for facilities that are part of a hospital system of two or 
more hospitals, to the extent that such a system incurs the pro-
gramming costs on behalf of multiple hospitals within that hospi-
tal system. 

For those facilities that do not currently utilize an electronic med-
ical record system, Ms. Perkins estimates that any additional 
costs related to complying with the new reporting requirements 
will be minimal and will be absorbed by those facilities through 
use of existing staff and development of a data collection method 
(e.g., a database or Excel spreadsheet) that will allow the 
facilities to begin reporting the required information on or before 
November 1, 2014, and November 1, 2015, respectively. These 
facilities are currently required, pursuant to §415.274(b), to 
maintain a central file that contains much of the information that 
will be required to be reported to DSHS pursuant to proposed 
new §415.272. Under the new reporting requirements, the 
facilities will be required to collect some additional types of data 
as well as additional detail regarding the types of data currently 
collected, and to report such data to DSHS. This added level of 
detail does not suggest a substantial use of resources beyond 
what is already required under the current rules. 

In addition to the estimated costs associated with reporting re-
quirements, described previously, Mr. Maples and Ms. Perkins 
anticipate that costs associated with development and delivery 
of additional training necessary to ensure compliance with the 
new sections may be incurred by facilities required to comply 
with the new sections. To the extent that any new or revised 
training or curriculum content will be required, Mr. Maples antic-
ipates that the state-operated facilities will make any necessary 
changes to its existing courses through their usual process of 
updating training, thereby minimizing any costs associated with 
making the revisions, which are estimated to be minimal. 

The state-operated facilities will incorporate the new CMS ter-
minology concerning the use of restraint or seclusion for the 
management of violent, self-destructive behavior and non-vio-
lent, non-self-destructive behavior into their hospital policies as 
a part of their annual policy review process. The change which 
authorizes the face-to-face evaluation to be conducted not only 
by a physician, but also by a registered nurse trained to assess 
medical and psychiatric stability with demonstrated competence, 
other than the registered nurse who initiated the use of restraint 
or seclusion, will be accomplished with current registered nurse 
staff members with no anticipated need for additional registered 
nurse staff members. The requirement for a physician to conduct 
a face-to-face evaluation before issuing a renewal order will be 
accomplished with current physician staff members with no an-
ticipated need for additional physician staff members. 

Mr. Maples anticipates that there will be fewer costs, still, for 
community mental health service providers, and their subcon-
tractors, which are subject to the requirements of Chapter 412, 
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Subchapter G, of this title, which prohibits the use of seclusion by 
such providers, with the exception of partial hospitalization pro-
grams for children and adolescents. In addition, these providers 
generally do not utilize personal restraint in managing violent or 
self-destructive behavior, as law enforcement is often present 
during such situations, and are able to intervene and transport 
the individual to a facility where the individual can receive ap-
propriate mental health treatment. As a result of the relatively 
limited potential for the use of personal restraints in community 
settings during a behavioral emergency, or the use of mechan-
ical restraints by community mental health service providers, 
Mr. Maples anticipates that the community mental health ser-
vice providers will incur only nominal costs related to compliance 
with the new sections, including the new reporting and training 
requirements. 

Ms. Perkins anticipates that there will, likewise, be minimal 
costs incurred by facilities (other than state-operated facilities or 
community mental health service providers) required to comply 
with the new sections, related to updating policies, training, and 
curriculum content, as well as to implementing the utilization of 
appropriately trained registered nurses to perform face-to-face 
evaluations, and requiring current physician staff members to 
perform face-to-face evaluations before issuing renewal orders 
for restraint or seclusion. 

Mr. Maples and Ms. Perkins do not anticipate that the proposed 
new sections will affect local employment or a local economy. 

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS 

Mr. Maples and Ms. Perkins have determined that the proposed 
rules will have no adverse economic effect on small businesses 
or micro-businesses, as those entities are defined by Govern-
ment Code §2006.001. 

REGULATORY ANALYSIS 

The department has determined that this proposal is not a 
"major environmental rule" as defined by Government Code, 
§2001.0225. "Major environmental rule" is defined to mean a 
rule the specific intent of which is to protect the environment 
or reduce risk to human health from environmental exposure 
and that may adversely affect, in a material way, the economy, 
a sector of the economy, productivity, competition, jobs, the 
environment or the public health and safety of a state or a 
sector of the state. This proposal is not specifically intended to 
protect the environment or reduce risks to human health from 
environmental exposure. 

TAKINGS IMPACT ASSESSMENT 

The department has determined that the proposed rules do 
not restrict or limit an owner's right to his or her property that 
would otherwise exist in the absence of government action and, 
therefore, do not constitute a taking under Government Code, 
§2007.043. 

PUBLIC COMMENT 

Comments on the proposal may be submitted to Janet 
Fletcher, Program Services Section, Program Design Unit, 
Department of State Health Services, P.O. Box 149347 
(Mail Code 2018), Austin, Texas 78714-9347 or by email to 
janet.fletcher@dshs.state.ts.us. Comments will be accepted 
for 30 days following publication of the proposal in the Texas 
Register. 

LEGAL CERTIFICATION 

The Department of State Health Services General Counsel, Lisa 
Hernandez, certifies that the proposed rules have been reviewed 
by legal counsel and found to be within the state agencies' au-
thority to adopt. 

DIVISION 1. GENERAL PROVISIONS 
25 TAC §§415.251 - 415.257 
(Editor's note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of 
the Department of State Health Services or in the Texas Register office, 
James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Health and Safety Code, 
Chapter 322, governing the use of restrain and seclusion in 
certain health care facilities; Texas Health and Safety Code, 
§577.010, concerning rules and standards for the proper care 
and treatment of patients in private psychiatric hospitals or 
mental health facilities; Texas Health and Safety Code §13.004, 
which authorizes the department to transfer to the Texas Center 
for Infectious Disease an individual who is mentally ill and who 
is infected with tuberculosis; and Texas Government Code, 
§531.0055, and Texas Health and Safety Code, §1001.075, 
which authorize the Executive Commissioner of the Health 
and Human Services Commission to adopt rules and policies 
necessary for the operation and provision of health and human 
services by the department and for the administration of Texas 
Health and Safety Code, Chapter 1001. 

The repeals affect Texas Health and Safety Code, Chapters 13, 
322, 577, and 1001; and Texas Government Code, Chapter 531. 

§415.251. Purpose. 

§415.252. Application. 

§415.253. Definitions. 

§415.254. Prohibited Practices. 

§415.255. Actions to be Taken in an Emergency While an Individual 
is in Restraint or Seclusion. 

§415.256. Mechanical Restraint Devices. 

§415.257. Staff Training. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2013. 
TRD-201306088 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 776-6972 

DIVISION 2. RESTRAINT OR SECLUSION 
INITIATED IN RESPONSE TO A BEHAVIORAL 
EMERGENCY 
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25 TAC §§415.261 - 415.274 
(Editor's note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of 
the Department of State Health Services or in the Texas Register office, 
James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Health and Safety Code, 
Chapter 322, governing the use of restrain and seclusion in 
certain health care facilities; Texas Health and Safety Code, 
§577.010, concerning rules and standards for the proper care 
and treatment of patients in private psychiatric hospitals or 
mental health facilities; Texas Health and Safety Code §13.004, 
which authorizes the department to transfer to the Texas Center 
for Infectious Disease an individual who is mentally ill and who 
is infected with tuberculosis; and Texas Government Code, 
§531.0055, and Texas Health and Safety Code, §1001.075, 
which authorize the Executive Commissioner of the Health 
and Human Services Commission to adopt rules and policies 
necessary for the operation and provision of health and human 
services by the department and for the administration of Texas 
Health and Safety Code, Chapter 1001. 

The repeals affect Texas Health and Safety Code, Chapters 13, 
322, 577, and 1001; and Texas Government Code, Chapter 531. 

§415.261. General Principles for the Use of Restraint or Seclusion 
Initiated in Response to a Behavioral Emergency. 
§415.262. Initiating Restraint or Seclusion in a Behavioral Emer-
gency. 
§415.263. Time Limitation on an Order for Restraint or Seclusion 
Initiated in Response to a Behavioral Emergency. 
§415.264. Family Notification. 
§415.265. Disposition of Personal Possessions During Mechanical 
Restraint or Seclusion. 
§415.266. Restraint in Response to a Behavioral Emergency Occur-
ring Off Facility Premises or During Transportation. 
§415.267. Communicating Criteria for Release and Releasing the In-
dividual from Restraint or Seclusion Initiated in Response to a Behav-
ioral Emergency. 
§415.268. Observation, Monitoring, and Care of the Individual in 
Restraint or Seclusion Initiated in Response to a Behavioral Emer-
gency. 
§415.269. Safe and Appropriate Techniques for Restraint or Seclu-
sion Initiated in Response to a Behavioral Emergency. 
§415.270. Actions To Be Taken When an Individual Falls Asleep in 
Restraint or Seclusion Initiated in Response to a Behavioral Emer-
gency. 
§415.271. Transfer or Primary Responsibility for Patient in Restraint 
or Seclusion. 
§415.272. Release of an Individual from Restraint or Seclusion Initi-
ated in Response to a Behavioral Emergency. 
§415.273. Actions To Be Taken Following Release of an Individual 
from Restraint or Seclusion Initiated in Response to a Behavioral 
Emergency. 
§415.274. Documenting and Reporting Restraint or Seclusion Initi-
ated in Response to a Behavioral Emergency. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2013. 

TRD-201306090 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 776-6972 

DIVISION 3. RESTRAINT DURING CERTAIN 
PROCEDURES 
25 TAC §415.285 
(Editor's note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of 
the Department of State Health Services or in the Texas Register office, 
James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

STATUTORY AUTHORITY 

The repeal is authorized by Texas Health and Safety Code, 
Chapter 322, governing the use of restrain and seclusion in 
certain health care facilities; Texas Health and Safety Code, 
§577.010, concerning rules and standards for the proper care 
and treatment of patients in private psychiatric hospitals or 
mental health facilities; Texas Health and Safety Code §13.004, 
which authorizes the department to transfer to the Texas Center 
for Infectious Disease an individual who is mentally ill and who 
is infected with tuberculosis; and Texas Government Code, 
§531.0055, and Texas Health and Safety Code, §1001.075, 
which authorize the Executive Commissioner of the Health 
and Human Services Commission to adopt rules and policies 
necessary for the operation and provision of health and human 
services by the department and for the administration of Texas 
Health and Safety Code, Chapter 1001. 

The repeal affects Texas Health and Safety Code, Chapters 13, 
322, 577, and 1001; and Texas Government Code, Chapter 531. 

§415.285. Restraint as Part of Medical, Dental, Diagnostic, or Sur-
gical Procedures. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2013. 
TRD-201306091 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 776-6972 

DIVISION 4. PROCEDURES THAT ARE NOT 
RESTRAINT OR SECLUSION 
25 TAC §§415.290 - 415.292 
(Editor's note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of 
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the Department of State Health Services or in the Texas Register office, 
James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Health and Safety Code, 
Chapter 322, governing the use of restrain and seclusion in 
certain health care facilities; Texas Health and Safety Code, 
§577.010, concerning rules and standards for the proper care 
and treatment of patients in private psychiatric hospitals or 
mental health facilities; Texas Health and Safety Code §13.004, 
which authorizes the department to transfer to the Texas Center 
for Infectious Disease an individual who is mentally ill and who 
is infected with tuberculosis; and Texas Government Code, 
§531.0055, and Texas Health and Safety Code, §1001.075, 
which authorize the Executive Commissioner of the Health 
and Human Services Commission to adopt rules and policies 
necessary for the operation and provision of health and human 
services by the department and for the administration of Texas 
Health and Safety Code, Chapter 1001. 

The repeals affect Texas Health and Safety Code, Chapters 13, 
322, 577, and 1001; and Texas Government Code, Chapter 531. 

§415.290. Permitted Practices. 
§415.291. Clinical Timeout and Quiet Time. 
§415.292. Protective and Supportive Devices. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2013. 
TRD-201306092 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 776-6972 

DIVISION 5. REFERENCES AND 
DISTRIBUTION 
25 TAC §415.299, §415.300 
(Editor's note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of 
the Department of State Health Services or in the Texas Register office, 
James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Health and Safety Code, 
Chapter 322, governing the use of restrain and seclusion in 
certain health care facilities; Texas Health and Safety Code, 
§577.010, concerning rules and standards for the proper care 
and treatment of patients in private psychiatric hospitals or 
mental health facilities; Texas Health and Safety Code §13.004, 
which authorizes the department to transfer to the Texas Center 
for Infectious Disease an individual who is mentally ill and who 
is infected with tuberculosis; and Texas Government Code, 
§531.0055, and Texas Health and Safety Code, §1001.075, 
which authorize the Executive Commissioner of the Health 

and Human Services Commission to adopt rules and policies 
necessary for the operation and provision of health and human 
services by the department and for the administration of Texas 
Health and Safety Code, Chapter 1001. 

The repeals affect Texas Health and Safety Code, Chapters 13, 
322, 577, and 1001; and Texas Government Code, Chapter 531. 

§415.299. References. 

§415.300. Distribution. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2013. 
TRD-201306093 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 776-6972 

SUBCHAPTER F. INTERVENTIONS IN 
MENTAL HEALTH PROGRAMS 
25 TAC §§415.251 - 415.276 
STATUTORY AUTHORITY 

The new rules are authorized by Texas Health and Safety Code, 
Chapter 322, governing the use of restrain and seclusion in 
certain health care facilities; Texas Health and Safety Code, 
§577.010, concerning rules and standards for the proper care 
and treatment of patients in private psychiatric hospitals or 
mental health facilities; Texas Health and Safety Code §13.004, 
which authorizes the department to transfer to the Texas Center 
for Infectious Disease an individual who is mentally ill and who 
is infected with tuberculosis; and Texas Government Code, 
§531.0055, and Texas Health and Safety Code, §1001.075, 
which authorize the Executive Commissioner of the Health 
and Human Services Commission to adopt rules and policies 
necessary for the operation and provision of health and human 
services by the department and for the administration of Texas 
Health and Safety Code, Chapter 1001. 

The new rules affect Texas Health and Safety Code, Chapters 
13, 322, 577, and 1001; and Texas Government Code, Chapter 
531. 

§415.251. Purpose. 

The purpose of this subchapter is to reduce the use of restraint and 
seclusion as much as possible and to ensure that: 

(1) the least restrictive methods of intervention are used 
and that, wherever possible, alternatives are first attempted and deter-
mined ineffective; and 

(2) the rights and well-being of individuals are protected 
during the use of restraint or seclusion for: 

(A) a behavioral emergency; or 

(B) non-violent, non-self-destructive behavior. 
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§415.252. Application. 

This subchapter applies to the following types of facilities: 

(1) a state hospital or a state center operated by the Depart-
ment of State Health Services; 

(2) a psychiatric hospital licensed under Texas Health and 
Safety Code, Chapter 577 (relating to Private Mental Hospitals and 
Other Mental Health Facilities) to the extent and as provided by Chap-
ter 134 of this title (relating to Private Psychiatric Hospitals and Crisis 
Stabilization Units); 

(3) a hospital providing mental health services that is li-
censed under Texas Health and Safety Code, Chapter 241 (relating to 
Hospitals) to the extent and as provided by Chapter 133 of this title (re-
lating to Hospital Licensing); 

(4) a crisis stabilization unit licensed under Texas Health 
and Safety Code, Chapter 577 and Chapter 134 of this title; 

(5) the Waco Center for Youth; 

(6) a community mental health service provider governed 
by Chapter 412, Subchapter G of this title (relating to Mental Health 
Community Services Standards); and 

(7) the Texas Center for Infectious Disease, to the extent 
that mental health services are provided by that facility pursuant to its 
authority, under Texas Health and Safety Code, §13.004, to receive an 
individual who is mentally ill and who is infected with tuberculosis. 

§415.253. Definitions. 

The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth-
erwise. 

(1) Advanced practice registered nurse or APRN--A regis-
tered nurse authorized by the Texas Board of Nursing to practice as an 
advanced practice registered nurse. 

(2) Behavioral emergency--A situation involving an indi-
vidual who is behaving in a violent or self-destructive manner and in 
which preventive, de-escalative, or verbal techniques have been at-
tempted and determined to be ineffective or clearly would be ineffec-
tive and it is immediately necessary to restrain or seclude the individual 
to prevent: 

(A) imminent probable death or substantial bodily harm 
to the individual because the individual is attempting to commit suicide 
or inflict serious bodily harm; or 

(B) imminent physical harm to others because of acts 
the individual commits. 

(3) Chemical restraint--The use of any chemical, including 
pharmaceuticals, through topical application, oral administration, in-
jection, or other means, for purposes of restraining an individual and 
which is not a standard treatment for the individual's medical or psy-
chiatric condition. 

(4) Chief executive officer (CEO)--The highest ranking ad-
ministrator of a facility or such person's designee. 

(5) Clinical timeout--A procedure in which an individual, 
in response to verbal suggestion from a staff member, voluntarily enters 
and remains for a period of time in a designated area from which the 
individual is not prevented from leaving. 

(6) Competence--Demonstrated knowledge, skill, and abil-
ity. 

(7) Continuous face-to-face observation--An in-person 
line of sight that is maintained in an uninterrupted manner and is free 
of distraction. 

(8) Declaration for mental health treatment--A document 
making a statement of preferences or instructions for mental health 
treatment as set forth in Texas Civil Practice and Remedies Code, 
Chapter 137. 

(9) DSHS--The Department of State Health Services. 

(10) Emergency medical condition--A non-psychiatric 
medical condition manifesting itself by acute symptoms, including 
severe pain, of sufficient severity such that the absence of immediate 
medical attention could reasonably be expected to result in serious 
impairment to bodily functions, serious dysfunction of any bodily 
organ or part, or a threat to the health or safety of a pregnant woman 
or her unborn child. 

(11) Episode--The time period from the initiation of re-
straint or seclusion until the release of the individual. 

(12) Face-to-face--Describes a contact with an individual 
that occurs in person. Face-to-face does not include a contact made 
through the use of video or telecommunication conferencing or tech-
nologies, including telemedicine. 

(13) Facility--An entity to which this subchapter applies as 
identified in §415.252 of this title (relating to Application). 

(14) Individual--Any person receiving mental health ser-
vices from a facility. 

(15) Initiate--The first overt act to restrain or seclude an 
individual. 

(16) Legally authorized representative (LAR)--A person 
authorized by law to act on behalf of an individual with regard to a 
matter described in this subchapter, and who may include a parent, 
guardian, managing conservator of a minor individual, guardian of an 
adult individual, or person with activated power of attorney for health 
care decisions. 

(17) Mechanical restraint--Any device, material, or equip-
ment that immobilizes or reduces the ability of the individual to move 
his or her arms, legs, body, or head freely. 

(18) Personal restraint--Any manual method by which a 
person holds or otherwise bodily applies physical pressure that immo-
bilizes or reduces the ability of the individual to move his or her arms, 
legs, body, or head freely. 

(19) Physician assistant--A person who is licensed under 
Texas Occupations Code, Chapter 204. 

(20) PRN--As needed (pro re nata). 

(21) Protective device--Device used to prevent injury or to 
permit wounds to heal. 

(22) Quiet time--A procedure in which an individual, on 
the individual's own initiative, enters and remains for a period of time 
in a designated area from which the individual is not prevented from 
leaving. 

(23) Registered nurse--A person who is licensed under 
Texas Occupations Code, Chapter 301, and who has demonstrated the 
clinical competencies required by this subchapter. 

(24) Restraint--The use of any personal restraint or a me-
chanical device that immobilizes or reduces the ability of the individual 
to move his or her arms, legs, body, or head freely. 
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(25) Seclusion--The involuntary separation of an individ-
ual from other individuals for any period of time and the placement of 
the individual alone in an area from which the individual is prevented 
from leaving. 

(26) Seclusion room--A hazard-free room or other area in 
which direct observation of an individual can be maintained and from 
which the individual is prevented from leaving. 

(27) Staff member--A person directly involved in an indi-
vidual's care, including professionals granted privileges by the facility, 
full-time and part-time employees, and contractors. 

(28) Supportive device--A device voluntarily used by an 
individual to posturally support the individual or to assist the individual 
who cannot obtain or maintain normal bodily functioning. 

(29) Treating physician--The physician assigned by the fa-
cility and designated in the individual's medical record as the physician 
responsible for the coordination and oversight of the implementation of 
an individual's comprehensive treatment plan and who is: 

(A) licensed as a physician by the Texas Medical Board 
in accordance with Texas Occupations Code, Chapter 155; or 

(B) authorized to perform medical acts under an institu-
tional permit at a Texas postgraduate training program approved by the 
Accreditation Council for Graduate Medical Education, the American 
Osteopathic Association, or the Texas Medical Board. 

(30) Treatment team--A group of staff members, the indi-
vidual, and LAR who work together in a coordinated manner for the 
purpose of providing comprehensive mental health services to an indi-
vidual. 

§415.254. General Requirements for Use of Restraint or Seclusion. 

(a) Prohibition. Except as provided by this subchapter, the use 
of restraint or seclusion is prohibited. 

(b) Use of personal or mechanical restraint or seclusion. The 
use of personal or mechanical restraint or seclusion is permissible on 
the facility's premises or for transportation of an individual only if im-
plemented: 

(1) in accordance with this subchapter; 

(2) in accordance with, and using only those safe and ap-
propriate techniques as determined by the facility's written policies or 
procedures and training program as specified in subsection (e) of this 
section; 

(3) by staff who have been trained in accordance with the 
applicable requirements specified in §415.257 of this title (relating to 
Staff Training); 

(4) in connection with the applicable evaluation and mon-
itoring requirements specified in §415.266 of this title (relating to Ob-
servation, Monitoring, and Care of the Individual in Restraint or Seclu-
sion Initiated in Response to a Behavioral Emergency); 

(5) in accordance with the applicable initiation and physi-
cian order requirements specified in §415.260 of this title (relating to 
Initiation of Restraint or Seclusion in a Behavioral Emergency); 

(6) in accordance with §415.259(c) of this title (relating to 
Special Considerations, Responsibilities, and Alternative Strategies) 
the alternative strategies to using restraint and seclusion documented 
in the treatment plan; 

(7) when less restrictive interventions (such as those listed 
in the safety plan if there is one) are determined ineffective to protect 
other individuals, the individual, staff, or others from harm; 

(8) when the type or technique of restraint or seclusion used 
is the least restrictive intervention that will be effective to protect the 
other individuals, the individual, staff, or others from harm; and 

(9) is discontinued at the earliest possible time, regardless 
of the length of time identified in a physician's order. 

(c) Facility requirements. A facility's use of restraint and 
seclusion is prohibited unless: 

(1) the facility adopts, implements, and enforces written 
policies and procedures, in accordance with this subchapter, govern-
ing the use of restraint and seclusion; 

(2) the facility adopts, implements, and enforces a staff 
training program that meets the requirements of §415.257 of this ti-
tle;  

(3) staff members of the facility are trained and have 
demonstrated competence in the use of restraint and seclusion in accor-
dance with the facility's written policies and procedures and training 
program before assuming direct care duties and before performing 
restraint and seclusion on the individual. 

(d) Policy notification. Upon admission of an individual, or 

and

as soon as possible thereafter, the facility shall notify each individual 
and each individual's legally authorized representative (LAR) of the 
facility's policies related to the use of restraint and seclusion. 

(e) This subchapter represents minimum standards. The facil-
ity may, through its written policies and procedures, adopt more strin-
gent standards that are consistent with this subchapter and do not con-
flict with: 

(1) DSHS rules; 

(2) state or federal laws; and 

(3) applicable accreditation standards. 

§415.255. Prohibited and Restricted Practices. 

(a) The following practices are prohibited: 

(1) a personal or mechanical restraint shall not be used that: 

(A) obstructs the individual's airway, including a proce-
dure that places anything in, on, or over the individual's mouth or nose; 

(B) impairs the individual's breathing, including apply-
ing pressure to the individual's torso or neck; 

(C) restricts circulation; 

(D) secures an individual to a stationary object while 
the individual is in a standing position; 

(E) causes pain to restrict an individual's movement 
(pressure points or joint locks); and 

(F) inhibits, reduces, or hinders the individual's ability 
to communicate; and 

(2) a chemical restraint. 

(b) A prone or supine hold shall not be used during a restraint. 
Should an individual become prone or supine during a restraint, then 
any staff member involved in administering the restraint shall immedi-
ately transition the individual to a side lying or other appropriate posi-
tion. 

(c) Neither restraint nor seclusion shall be used: 

(1) as a means of discipline, retaliation, punishment, or co-
ercion; 
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(2) for the purpose of convenience of staff or other individ-
uals; or 

(3) as a substitute for effective treatment or habilitation. 

(d) Seclusion shall not be used for the management of non-
violent, non-self-destructive behavior. 

§415.256. Mechanical Restraint Devices. 
(a) If a facility's policies and procedures permit the use of me-

chanical restraint, only commercially available or DSHS-approved de-
vices specifically designed for the safe and comfortable restraint of hu-
mans shall be used. Any alteration of commercially available devices 
or independent development of devices must: 

(1) be based on the individual's special physical needs, if 
any (e.g., obesity or physical impairment); 

(2) take into consideration any potential medical (includ-
ing psychiatric) contraindications, including, without exception, any 
history of physical or sexual abuse; 

(3) be approved by a committee whose membership and 
functions are specified in the bylaws of the medical staff of the facility; 
and 

(4) be described fully in writing, with a copy of the descrip-
tion forwarded to the DSHS medical director for behavioral health for 
review. Such altered or independently developed device may not be 
used by the facility unless and until its use is approved, in writing, by 
the DSHS medical director for behavioral health. 

(b) A staff member shall inspect a device before and after each 
use to ensure that it is clean, in good repair, and is free from tears or 
protrusions that may cause injury. Damaged devices shall not be used 
to restrain an individual and shall be repaired or discarded. 

(c) Regardless of their commercial availability, the following 
types of devices shall not be used to implement restraint: 

(1) those with metal wrist or ankle cuffs; 

(2) those with rubber bands, rope, cord, or padlocks or key 
locks as fastening devices; 

(3) long ties (e.g., leashes); 

(4) bed sheets; 

(5) gags; and 

(6) spit hoods, or anything that obstructs an individual's air-
way, including a device that places anything in, on, or over the individ-
ual's mouth or nose. 

(d) Except as otherwise permitted in this subsection, all forms 
of restraint, as well as a form of restraint in conjunction with seclu-
sion, are intended to be used independently of one another. The physi-
cian shall document the clinical justification in the individual's medical 
record for the simultaneous use of more than one mechanical device, 
a mechanical device and personal restraint, a mechanical device and 
seclusion, or personal restraint and seclusion. 

(e) The following are approved mechanical devices. 

(1) Anklets--Padded bands of cloth or leather that are se-
cured around the individual's ankles or legs using hook-and-loop (e.g., 
Velcro®) or buckle fasteners and attached to a stationary object (e.g., 
bed or chair frame). The device shall not be secured so tightly as to 
interfere with circulation, or so loosely as to permit chafing of the skin. 

(2) Arm splints or elbow immobilizers--Strips of any mate-
rial with padding that extend from below to above the elbow and which 
are secured around the arm with ties or hook-and-loop (e.g., Velcro®) 

tabs. If appropriate under the circumstances, they shall be secured so 
that the individual has full use of the hands. The device shall not be 
secured so tightly as to interfere with circulation, or so loosely as to 
permit chafing of the skin. 

(3) Belts--A cloth or leather band that is fastened around 
the waist and secured to a stationary object (e.g., chair frame) or used 
for securing the arms to the sides of the body. The device shall not be 
secured so tightly as to interfere with breathing or circulation. 

(4) Camisole--A sleeveless cloth jacket that covers the 
arms and upper trunk and is secured behind the individual's back. The 
device shall not be secured so tightly as to interfere with breathing 
or circulation or to cause muscle strain. Staff shall exercise caution 
when using this device, if at all, because it may impair balance and the 
individual's ability to break a fall. 

(5) Chair restraint--A padded stabilized chair that supports 
all body parts and prevents the individual's voluntary egress from 
the chair without assistance (e.g., tabletop chair, Geri-chair). When 
wristlets or anklets are used to restrict movement from the chair, the 
devices must not be secured so tightly as to interfere with breathing 
or circulation. 

(6) Enclosed bed--A bed with high side rails or another 
type of side enclosure and, in some cases, an enclosure (e.g., mesh or 
rails) over the bed that prevents the individual's voluntary egress from 
the bed without assistance. 

(7) Helmet--A plastic, foam rubber, or leather head cover-
ing, such as a sports helmet, that may include an attached face guard. 
The device shall be the proper size and the chinstrap shall not be so 
tight as to interfere with breathing or circulation. 

(8) Mittens--A cloth, plastic, foam rubber, or leather hand 
covering such as boxing and other types of sport gloves that are se-
cured around the wrist or lower arm with elastic, hook-and-loop (e.g., 
Velcro®) tabs, ties, paper tape, pull strings, buttons, or snaps. The de-
vice shall not be secured so tightly as to interfere with circulation. 

(9) Restraining net--Mesh fabric that is placed over an in-
dividual's upper and lower trunk with the head, arms, and lower legs 
exposed; the net shall be secured over a mattress to a bed frame and 
shall never be placed over the individual's head. The restraining net 
shall be loose enough to allow some movement. The device shall not 
be secured so tightly as to interfere with breathing or circulation. 

(10) Restraint bed--A stretcher of steel frame construction 
with a fabric cover. The restraint bed shall have an adjustable backrest 
and a padded mat which shall be used under the individual's head and 
upper body to prevent injury. Approved wristlets, anklets, and belts 
shall be used to safely and securely limit the individual's physical ac-
tivity. 

(11) Restraint board--A padded, rigid board to which an in-
dividual is secured face-up, unless that position is clinically contraindi-
cated for that individual, in which case a clinically indicated position 
will be used and documented. This device shall not be used to re-
strain an individual in a behavioral emergency except when necessary 
to promptly transport an individual to another location. 

(12) Restraint chair or gurney--A chair or gurney manufac-
tured for the purpose of transporting or restraining an individual who 
must remain restrained during transport. 

(13) Ties--A length of cloth or leather used to secure ap-
proved mechanical restraints (e.g., mittens, wristlets, arm splints, belts, 
anklets, vests) to a stationary object (e.g., bed or wheelchair frame) or 
to another approved mechanical restraint. Ties shall not be secured so 
tightly as to interfere with breathing or circulation. 
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(14) Transport jacket--A heavy canvas sleeveless jacket 
that encases the arms and upper trunk, fastens with hook-and-loop 
(e.g., Velcro®) tabs and roller buckles, and is held in place with a 
strap between the legs. The device shall be used only as a temporary 
measure during transport. 

(15) Vest--A sleeveless cloth jacket that covers the upper 
trunk and is fastened in the back or front with ties or hook-and-loop 
tabs (e.g., Velcro®). The vest may be secured to a stationary object 
(e.g., bed or chair frame). The vest and ties shall not be secured so 
tightly as to interfere with breathing or circulation. 

(16) Wristlets--Padded cloth or leather bands that are se-
cured around the individual's wrists or arms using hook-and-loop (e.g., 
Velcro®) or buckle fasteners and attached to a stationary object (e.g., 
bed frame, chair frame, or waist belt). The device shall not be secured 
so tightly as to interfere with circulation or so loosely as to permit chaf-
ing of the skin. 

§415.257. Staff Training. 
(a) The facilities to which this subchapter applies shall ensure 

that all staff members are informed of their roles and responsibilities 
under this subchapter and are trained and demonstrate competence ac-
cordingly. 

(b) The training program shall: 

(1) be standardized throughout each facility; 

(2) emphasize the importance of reducing and preventing 
the unnecessary use of restraint and seclusion; 

(3) be evaluated annually, which shall include evaluation 
to ensure that the training program, as planned and as implemented, 
complies with the requirement of this section; 

(4) incorporate evidence-based best practices; 

(5) provide information about declarations for mental 
health treatment, including: 

(A) the right of individuals to execute declarations for 
mental health treatment; and 

(B) the duty of staff members and other health care 
providers to act in accordance with declarations for mental health 
treatment to the fullest extent possible. 

(c) Before assuming job duties involving direct care responsi-
bilities, and at least annually thereafter, all staff members must receive 
training and demonstrate competence in at least the following knowl-
edge and applied skills that shall be specific and appropriate to the pop-
ulation(s) the facility serves: 

(1) using team work, including team roles and techniques 
for facilitating team communication and cohesion; 

(2) identifying the causes of aggressive or threatening be-
haviors of individuals who need mental health services, including be-
havior that may be related to an individual's non-psychiatric medical 
condition; 

(3) identifying underlying medical, physical, and emo-
tional conditions; 

(4) identifying medications and their potential effects; 

(5) identifying how age, weight, developmental level or 
functioning, gender, culture, ethnicity, and elements of trauma-in-
formed care, including history of abuse or trauma and prior experience 
with restraint or seclusion, may influence behavioral emergencies and 
affect the individual's response to physical contact and behavioral 
interventions; 

(6) explaining how the behavior of staff members can af-
fect an individual's behavior and how the behavior of individuals can 
affect a staff member; 

(7) applying knowledge and effective use of a range of 
early intervention, de-escalation, mediation, problem-solving, and 
other non-physical interventions, such as clinical timeout and quiet 
time; and 

(8) recognizing and appropriately responding to signs of 
physical distress in individuals who are restrained or secluded, includ-
ing the risks of asphyxiation, aspiration, and trauma. 

(d) Before any staff member may initiate any restraint or seclu-
sion the staff person shall receive training and demonstrate ongoing 
competence in: 

(1) safe, appropriate, and effective methods, initiation, and 
use of seclusion as a last resort in a behavioral emergency; 

(2) safe, appropriate, and effective methods, initiation and 
application, and use of personal restraint as a last resort in a behavioral 
emergency; 

(3) safe, appropriate, and effective methods, initiation and 
application, and use of mechanical restraint devices as a last resort 
in a behavioral emergency or as a protective or supportive device, 
and knowledge of the mechanical restraint devices permitted under 
§415.256 of this title (relating to Mechanical Restraint Devices) and 
approved by the facility; and 

(4) management of emergency medical conditions in ac-
cordance with the facility's policies and procedures and other applica-
ble requirements for: 

(A) obtaining emergency medical assistance; and 

(B) obtaining training in and using techniques for car-
diopulmonary respiration and removal of airway obstructions. 

(e) Before assuming job duties, and at least annually thereafter, 
a registered nurse who is authorized to perform assessments of individ-
uals who are in restraint or seclusion shall receive training, which shall 
include a demonstration of competence, or demonstrate ongoing com-
petence in: 

(1) monitoring cardiac and respiratory status and interpret-
ing their relevance to the physical safety of the individual in restraint 
or seclusion; 

(2) recognizing and responding to nutritional and hydration 
needs; 

(3) checking circulation in, and range of motion of, the ex-
tremities; 

(4) providing for hygiene and elimination; 

(5) addressing physical and psychological status and com-
fort, including signs of distress; 

(6) assisting individuals in de-escalating, including 
through identification and removal of stimuli, if known; 

(7) recognizing when continuation of restraint or seclusion 
is no longer justified by a behavioral emergency; and 

(8) recognizing when to contact emergency medical ser-
vices to evaluate and/or treat an individual for an emergency medical 
condition. 

(f) Before assuming job duties, and at least annually thereafter, 
staff members who are authorized to monitor, under the supervision 
of a registered nurse, individuals during restraint or seclusion shall re-
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ceive training that shall include a demonstration of competence, or shall 
demonstrate ongoing competence in: 

(1) monitoring respiratory status; 

(2) recognizing nutritional and hydration needs; 

(3) checking circulation in, and range of motion of, the ex-
tremities; 

(4) providing for hygiene and elimination; 

(5) addressing physical and psychological status and com-
fort, including signs of distress; 

(6) assisting individuals in de-escalating, including 
through identification and removal of stimuli, if known. 

(7) recognizing when continuation of restraint or seclusion 
is no longer justified by a behavioral emergency; and 

(8) recognizing when to contact a registered nurse. 

(g) Physicians, and physician assistants, and registered nurses 
who are authorized to perform evaluations of individuals who are re-
strained or secluded shall receive training that shall include a demon-
stration of competence, or demonstrate the competencies described in 
subsections (e) and (f) of this section, and shall receive training that 
shall include a demonstration of competence, or demonstrate compe-
tence, in: 

(1) identifying restraints that are permitted by the facility, 
by this subchapter, and by other applicable law; 

(2) identifying stimuli that trigger behaviors that meet the 
criteria for a behavioral emergency; 

(3) identifying medical contraindications to restraint and 
seclusion; and 

(4) recognizing psychological contraindications to re-
straint and seclusion, such as sexual abuse, physical abuse, neglect, 
and trauma. 

(h) When a staff member's duties change, the facility shall re-
assess the staff member's training and competence and require and en-
sure the staff member's retraining, as required under this subchapter, 
based upon the facility's reassessment and the staff member's new du-
ties. 

(i) The facility shall maintain documentation of training for 
each staff member. Documentation shall include the date that train-
ing was completed, the name of the instructor, a list of successfully 
demonstrated competencies, the date competencies were assessed, and 
the name of the person who assessed competence. 

§415.258. Actions to be Taken to Release from Restraint or Seclusion 
in a Medical or Environmental Emergency. 

(a) Emergency medical condition. If an individual experi-
ences an emergency medical condition while in restraint or seclusion, 
the staff member providing continuous face-to-face observation of 
the individual or other staff member must release the individual 
from restraint or seclusion as soon as possible, as indicated by the 
emergency medical condition. 

(1) The facility shall ensure that the individual's emergency 
medical condition is promptly addressed and that aid is rendered to the 
extent possible in accordance with the facility's policies and procedures 
for management of emergency medical conditions. 

(2) Unlocking the seclusion room door or fully releasing 
the restraints ends the episode. 

(3) If the situation continues to meet the criteria for a be-
havioral emergency after the individual's emergency medical condition 
is addressed, a staff member must obtain a new order for restraint or 
seclusion. 

(b) Emergency evacuation. If an emergency evacuation or 
evacuation drill occurs while an individual is in restraint or seclusion, 
staff members shall implement the facility's established procedures to 
ensure the individual's safety. 

§415.259. Special Considerations, Responsibilities, and Alternative 
Strategies. 

(a) Special considerations. Before ordering restraint or seclu-
sion, the physician shall take the following into consideration: 

(1) information about the individual that could contraindi-
cate or otherwise affect the use of restraint or seclusion; 

(2) information obtained during the initial assessment of 
each individual at the time of admission or intake, including, but not 
limited to: 

(A) pre-existing medical conditions or any physical dis-
abilities and limitations, including, without limitation, substance use 
disorders, obesity, or pregnancy, that would place the individual at 
greater risk during restraint or seclusion; 

(B) any history of sexual abuse, physical abuse, neglect, 
or trauma that would place the individual at greater psychological risk 
during restraint or seclusion; 

(C) any history or trauma that would contraindicate 
seclusion, the type of restraint (personal or mechanical), or a particular 
type of restraint device for the individual; 

(D) cultural factors; and 

(E) information contained in an advance directive for 
mental health treatment, if there is one. 

(b) Staff member responsibilities. Staff members shall: 

(1) respect and preserve the rights of an individual during 
restraint or seclusion. Rights of individuals are described in Chapter 
404, Subchapter E of this title (relating to Rights of Persons Receiving 
Mental Health Services); 

(2) provide an environment that is protected and private 
from other individuals and that safeguards the personal dignity and 
well-being of an individual placed in restraint or seclusion; 

(3) ensure that undue physical discomfort, harm or pain to 
the individual does not occur when initiating or using restraint or seclu-
sion; 

(4) use only the amount of physical force that is reasonable 
and necessary to implement a particular restraint or seclusion; and 

(5) use psychoactive medication in an emergency only in 
accordance with Chapter 414, Subchapter I of this title (relating to Con-
sent to Treatment with Psychoactive Medication--Mental Health Ser-
vices). Physically holding an individual during a forced administration 
of a psychoactive medication, including for court-ordered medication, 
constitutes personal restraint. 

(c) Alternative strategies. The treatment team shall review 
and, when appropriate, implement and document alternative strategies 
for dealing with behaviors in each of the following circumstances: 

(1) in any case in which behaviors have necessitated the use 
of restraint or seclusion for the same individual more than two times 
during the individual's facility or program admission, or within any 
30-day period, whichever period is shorter; 
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(2) when two or more separate episodes of restraint or 
seclusion of any duration have occurred within the same 12 hour 
period; and 

(3) when an episode of restraint or seclusion has continued 
for more than the maximum time permitted under §415.261(b) of this 
title (relating to Time Limitation on an Order for Restraint or Seclusion 
Initiated in Response to a Behavioral Emergency). 

(d) Treatment plan modification. If the circumstances de-
scribed in subsection (c)(1) - (3) of this section recur or continue after 
treatment team review of alternative strategies under subsection (c) of 
this section, the treatment team shall consult with the facility's medical 
director or designee to explore alternative treatment strategies and a 
written modification of the individual's treatment plan. 

§415.260. Initiation of Restraint or Seclusion in a Behavioral Emer-
gency. 

(a) Initiation. 

(1) Only staff authorized by the facility's policies and pro-
cedures and who have met the training requirements of §415.257 of 
this title (relating to Staff Training) and demonstrated competency in 
the facility's restraint and seclusion training program, may initiate per-
sonal restraint in a behavioral emergency. 

(2) Only a physician or registered nurse may initiate me-
chanical restraint or seclusion. 

(b) Physician's order. Only a physician member of the facil-
ity's medical staff may order restraint or seclusion. 

(1) The physician's order for restraint or seclusion shall: 

(A) designate the specific intervention and procedures 
authorized, including any specific measures for ensuring the individ-
ual's safety, health, and well-being; 

(B) specify the date, time of day, and maximum length 
of time the intervention and procedures may be used, consistent with 
the time limitations provided for under §415.261 of this title (relating 
to Time Limitation on an Order for Restraint or Seclusion Initiated in 
Response to a Behavioral Emergency); 

(C) describe the specific behaviors which constituted 
the behavioral emergency which resulted in the need for restraint or 
seclusion; 

(D) describe the less restrictive interventions attempted 
and the reasons they were determined to be ineffective and/or unlikely 
to protect the individual or others from harm; and 

(E) be signed and dated, including the time of the order, 
by the physician or the registered nurse who accepted the prescribing 
physician's telephone order. 

(2) If restraint or seclusion was ordered by telephone, the 
ordering physician shall personally sign and date the telephone order, 
including the time of the order, within 24 hours of the time the order 
was originally issued. 

(3) If the physician who ordered the intervention is not the 
treating physician, the physician ordering the intervention shall consult 
with the treating physician or physician designee as soon as possible. 
The physician who ordered the intervention shall document the consul-
tation in the individual's medical record. 

(c) Face-to-face evaluation. 

(1) Except as authorized by paragraph (4) of this subsec-
tion, a physician or a registered nurse, who is trained to assess medical 
and psychiatric stability with demonstrated competence, other than the 

registered nurse who initiated the use of restraint or seclusion, shall 
conduct a face-to-face evaluation of the individual within one hour fol-
lowing the initiation of restraint or seclusion to personally verify the 
need for restraint or seclusion. 

(2) At a facility accredited as a residential treatment pro-
gram, such as Waco Center for Youth, a physician or a registered nurse 
who is trained to assess medical and psychiatric stability with demon-
strated competence, other than the registered nurse who initiated the 
use of restraint or seclusion shall conduct the face-to-face evaluation 
within two hours following the initiation of restraint or seclusion unless 
the individual is released prior to the expiration of the original order. 
If the individual is released prior to the expiration of the original order, 
the physician or registered nurse, shall conduct the face-to-face evalu-
ation within 24 hours. 

(3) The face-to-face evaluation includes, but is not limited 
to, an assessment of the: 

(A) individual's immediate situation; 

(B) individual's reaction to the restraint or seclusion; 

(C) individual's medical and behavioral condition; and 

(D) need to continue or terminate the restraint or seclu-
sion. 

(4) A physician may delegate the face-to-face evaluation to 
a physician assistant who is: 

(A) privileged to practice in the facility or that portion 
of the facility to which this subchapter applies; and 

(B) under the clinical supervision of a physician ap-
pointed by the facility's medical staff and privileged to practice in the 
facility or that portion of the facility. 

(5) If a physician assistant to whom the physician has del-
egated the face-to-face evaluation or a registered nurse who has con-
ducted the face-to-face evaluation, in his or her professional judgment 
determines that the physician should evaluate the individual due to 
circumstances that are outside the physician assistant's or registered 
nurse's scope of practice or expertise, the physician assistant or reg-
istered nurse shall contact a physician and request that the physician 
perform a face-to-face evaluation of the individual. The physician as-
sistant or registered nurse shall document the determination in the in-
dividual's medical record. 

(6) If the face-to-face evaluation is conducted by a regis-
tered nurse or physician assistant, the registered nurse or physician as-
sistant shall consult the physician who is responsible for the care of 
the individual as soon as possible after the completion of the one hour 
face-to-face evaluation and document the consultation in the individ-
ual's medical record. 

§415.261. Time Limitation on an Order for Restraint or Seclusion 
Initiated in Response to a Behavioral Emergency. 

(a) Original order. A physician may order restraint or seclu-
sion for a period of time not to exceed: 

(1) 15 minutes for personal restraint; 

(2) one hour for mechanical restraint or seclusion for indi-
viduals under the age of 9; 

(3) two hours for mechanical restraint or seclusion for in-
dividuals ages 9 - 17; and 

(4) four hours for mechanical restraint or seclusion for in-
dividuals age 18 and older. 
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(b) Renewed order. If the original order has not yet expired 
and the registered nurse has evaluated the individual face-to-face and 
determined the continuing existence of a behavioral emergency, the 
registered nurse must contact the physician. The physician shall con-
duct a face-to-face evaluation before issuing or renewing an order that 
continues the use of the restraint or seclusion. A physician may renew 
the original order provided it would not result in the use of: 

(1) personal restraint beyond 15 minutes total; 

(2) mechanical restraint or seclusion beyond two hours to-
tal for individuals under age 9; 

(3) mechanical restraint or seclusion beyond four hours to-
tal for individuals ages 9 - 17; or 

(4) mechanical restraint or seclusion beyond eight hours to-
tal for individuals age 18 and older. 

(c) Renewal documentation. The physician shall document 
the clinical justification for continuing the restraint or seclusion before 
issuing or renewing an order that continues the use of restraint or seclu-
sion. 

§415.262. Family Notification. 
(a) The CEO or CEO's designee shall notify the individual's 

legally authorized representative if any, or authorized family member 
of each episode of restraint or seclusion initiated for the management 
of a behavioral emergency as follows: 

(1) except as provided by 42 Code of Federal Regulations, 
Part 2, and subsection (c) of this section, a staff member shall notify 
as soon as possible, but no later than 12 hours following the initiation 
of the restraint or seclusion, the legally authorized representative of a 
minor under age 18 who is not or has not been married; and 

(2) except as provided by subsection (c) of this section, in 
cases in which the adult individual has consented to have one or more 
specified family members informed regarding the individual's care, and 
the family member or members have agreed to be informed, a staff 
member will inform the family member or members of the restraint or 
seclusion episode within the time frame determined by prior agreement 
between the individual and specified family member(s). 

(b) The date and time of notification and the name of the staff 
member providing the notification must be documented in the individ-
ual's medical record. The documentation shall include any unsuccess-
ful attempts, the phone number called, and the name(s) of person(s) 
with whom the staff member spoke. 

(c) As permitted by Texas Health and Safety Code, 
§611.0045(b), a professional may deny an individual's legally autho-
rized representative access to any portion of an individual's record if 
the facility determines that the disclosure of such portion would be 
harmful to the individual's physical, mental, or emotional health. 

§415.263. Safekeeping of Personal Possessions During Mechanical 
Restraint or Seclusion. 

(a) The individual's right to retain personal possessions and 
personal articles of clothing may be suspended during mechanical re-
straint or seclusion when necessary to ensure the safety of the individ-
ual or others as described in Chapter 404, Subchapter E of this title 
(relating to Rights of Persons Receiving Mental Health Services). 

(b) An inventory of any personal possessions or personal arti-
cles of clothing temporarily taken from the individual shall be listed in 
the individual's medical record. The inventory shall be witnessed by 
two staff members who shall sign or authenticate this list in individ-
ual's medical record. If personal articles of clothing are taken from the 
individual, appropriate other clothing shall be issued. 

(c) The items shall be kept in a locked place. 

(d) Upon release of the individual from a restraint, seclusion, 
or combination of the two, the individual, if willing, and two staff mem-
bers shall be asked to sign documentation in the individual's medical 
record indicating the status of items returned and the date and time the 
items were returned. 

(e) If the individual is unwilling to sign the documentation, 
a staff member shall document the refusal in the individual's medical 
record and list the items that were returned to the individual, the time 
they were returned, and the staff member who returned the items. 

§415.264. Restraint Off Facility Premises or for Transportation. 

(a) All off-premises transport. A registered nurse or physician 
assistant, as appropriate to the individual's clinical condition and the 
requirements of this subchapter, shall accompany the staff member(s) 
transporting an individual off premises when there is reason to believe 
that during the time away from the facility the individual may require: 

(1) medical attention; 

(2) administration of medication; or 

(3) restraint. 

(b) Excursion off facility premises. A staff member may not 
restrain an individual being transported off facility premises unless the 
individual meets the criteria for a behavioral emergency, a physician 
orders the restraint, and transport is medically necessary with docu-
mented clinical justification. 

(1) If restraint is required while an individual is on an ex-
cursion off facility premises, the staff member initiating the restraint 
shall contact a registered nurse to assist in obtaining a physician's or-
der for the restraint as soon as feasible within the applicable timeframes 
prescribed in this subchapter. 

(2) The staff members on the excursion shall implement, 
monitor, document, and report, in accordance with the requirements of 
this subchapter, any episode of restraint that occurs off premises. 

(c) Restraint initiated prior to transportation. A staff member 
may not restrain an individual being transported prior to departure un-
less the situation meets the criteria for a behavioral emergency or the 
individual has been determined and documented manifestly dangerous 
according to Subchapter G of this chapter (relating to Determination 
of Manifest Dangerousness) within one month prior to transportation, 
a physician orders the restraint, and transport is medically necessary 
with documented clinical justification. 

(1) If a behavioral emergency exists and a physician orders 
restraint prior to departure, at least one of the staff members accom-
panying the individual to the destination facility shall be a registered 
nurse. 

(2) A female staff member shall accompany a female indi-
vidual. 

(3) If the duration of transport exceeds the maximum al-
lowable duration of restraint on the original order, and a behavioral 
emergency continues to exist, or the person has been determined man-
ifestly dangerous within one month prior to transportation, the regis-
tered nurse may either obtain a physician's telephone order to renew 
the restraint or obtain a new order for restraint, and renewal, as soon 
as feasible but within the applicable timeframes prescribed in this sub-
chapter. 

(4) Staff members accompanying the individual from the 
originating facility shall implement, monitor, document, and report, in 
accordance with the requirements of this subchapter, a restraint that is 
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ordered and implemented prior to transportation. If transportation is 
for the purposes of transfer to another facility, staff at the originating 
facility must fax the required documentation to the destination facil-
ity on the day of transport. Staff members at the destination facility 
are responsible for filing the documentation in the individual's medical 
record at the destination facility. 

(d) Restraint initiated during transportation. If restraint is re-
quired following departure, a registered nurse shall obtain a physician's 
order from the originating facility for any restraint as soon as feasible 
within the applicable timeframes prescribed in this subchapter. If a 
registered nurse is not present during transportation, the staff member 
initiating any restraint shall contact a registered nurse to obtain a physi-
cian's order for the restraint as soon as possible within the applicable 
timeframes prescribed in this subchapter. 

(1) If an individual is restrained during transportation, the 
staff member accompanying the individual shall implement, monitor, 
document, and report the episode of restraint in accordance with the 
requirements of this subchapter, and shall ensure that all documentation 
required under this subchapter relating to the restraint, including the 
physician's order, is transmitted to the destination facility within 24 
hours following the time the individual is delivered to the destination 
facility. 

(2) Staff members at the originating facility shall document 
and report restraint that is ordered and implemented during transporta-
tion. Staff members at the destination facility shall maintain documen-
tation of the restraint at the destination facility. 

(e) Comfort during transportation. The staff members shall 
provide an individual in restraint during transport the care required un-
der §415.266(c) of this title (relating to Observation, Monitoring, and 
Care of the Individual in Restraint or Seclusion Initiated in Response 
to a Behavioral Emergency). 

§415.265. Communicating with the Individual During Restraint or 
Seclusion Initiated in Response to a Behavioral Emergency. 

(a) As soon as feasible after restraint or seclusion has been im-
plemented in response to a behavioral emergency, the staff member 
shall refer to the individual's declaration for mental health treatment, 
if any, as a reference in determining and implementing an individual's 
preferences. The staff person shall communicate reassurance and com-
mitment to the individual's safety on an ongoing basis, including inquir-
ing as to how the staff member can assist the individual to de-escalate. 

(b) Communication with the individual shall be conducted in a 
language or by a method that is understandable to the individual (e.g., 
American Sign Language, Spanish, Vietnamese) and that accommo-
dates the individual's method of communication (e.g., releasing a hand 
of an individual who communicates using American Sign Language). 

(c) A staff member shall document in the individual's medical 
record all attempts to communicate with the individual and the individ-
ual's response to these attempts. 

§415.266. Observation, Monitoring, and Care of the Individual in 
Restraint or Seclusion Initiated in Response to a Behavioral Emer-
gency. 

(a) Observation. 

(1) A staff member of the same gender as the individual 
shall maintain continuous face-to-face observation of an individual in 
mechanical restraint, unless the individual's history or other factors in-
dicate this would be contraindicated (e.g., sexual or physical abuse per-
petrated by someone of the same gender, in which case a staff member 
of the opposite gender may be used). 

(2) A staff member who is not physically applying personal 
restraint shall maintain continuous face-to-face observation of an indi-
vidual in personal restraint. 

(3) A staff member shall maintain continuous face-to-face 
observation of an individual in seclusion for at least one hour. After 
one hour, the staff member may monitor the individual continuously 
using simultaneous video and audio equipment in close proximity to 
the individual. 

(b) Monitoring. Staff shall ensure adequate respiration and cir-
culation of the individual in restraint at all times. 

(1) Respiratory status, circulation, and skin integrity must 
be monitored continuously and documented every 15 minutes (or more 
often if deemed necessary by the ordering physician). Cardiac status 
must be monitored and documented hourly (or more often if deemed 
necessary by the ordering physician). 

(2) An assigned staff member must perform range of mo-
tion exercises for each extremity, one extremity at a time, for at least 
five minutes no less frequently than every 60 minutes that an individual 
is in mechanical restraint. 

(c) Care. Staff must provide for the hygiene, hydration, nu-
trition, elimination needs, and safety of an individual in restraint or 
seclusion. The individual in restraint or seclusion shall be provided: 

(1) bathroom privileges at least once every two hours (or 
more frequently, if requested and not contraindicated, or otherwise 
required by the individual's circumstances and physical or medical 
needs); 

(2) an opportunity to drink water or other appropriate liq-
uids every two hours (or more frequently, if requested and not con-
traindicated, or otherwise required by the individual's circumstances 
and physical or medical needs); 

(3) a bath at least once daily (or more frequently, if clini-
cally indicated or in the presence of incontinence); 

(4) medications and medical equipment as ordered; 

(5) regularly scheduled meals and snacks served on dishes 
that are appropriate for safety; and 

(6) an environment that is free of safety hazards, ade-
quately ventilated during warm weather, adequately heated during 
cold weather, and appropriately lighted. 

§415.267. Safe and Appropriate Techniques for Restraint or Seclu-
sion. 

(a) A facility shall ensure that: 

(1) when personal restraint is used, staff members act to 
protect the individual's privacy as much as possible without compro-
mising the safety of individuals or staff members during the episode; 

(2) if the individual does not calm and mechanical restraint 
is required, the individual is moved to a protected environment observ-
able by other staff members and away from other individuals as soon 
as possible; 

(3) when a mechanical restraint is used, the individual has 
a protected environment that is observable by other staff members and 
is away from other individuals that safeguards the individual's personal 
dignity and well-being; 

(4) the individual is protected (e.g., from assault by others) 
while in restraint or seclusion; and 
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(5) the facility uses a seclusion room, as defined in 
§415.253 of this title (relating to Definitions), for any individual 
placed in seclusion. 

(b) A facility shall develop and implement policies and proce-
dures to ensure that it is in compliance with the requirements of this 
section. 

§415.268. Actions to be Taken when an Individual Falls Asleep in Re-
straint or Seclusion Initiated in Response to a Behavioral Emergency. 

(a) If the individual appears to fall asleep while in mechanical 
restraint or seclusion, the registered nurse shall assess the individual to 
determine if the individual is asleep. 

(b) If the individual is determined to be asleep, the registered 
nurse shall instruct authorized staff to immediately release the individ-
ual from restraint or unlock the seclusion room door. Authorized staff 
shall maintain continuous face-to-face observation until the individual 
is awake and re-evaluated by the registered nurse. 

(c) The registered nurse shall assess the individual upon awak-
ening. 

(d) If the individual exhibits behaviors requiring restraint or 
seclusion upon awakening, the registered nurse shall obtain a new 
physician's order for any new initiation of restraint or seclusion. 

§415.269. Transfer of Primary Responsibility for Individual in Re-
straint or Seclusion. 

(a) At the time of transfer of primary responsibility between 
staff members for the individual in restraint or seclusion, including 
transfer of responsibility at the change of shift, the staff member with 
primary responsibility must meet with the staff member who will as-
sume primary responsibility to review the individual's status. A staff 
member shall monitor the individual during the transfer process. 

(b) The review shall be documented and shall include: 

(1) information regarding the time a restraint or seclusion 
was initiated; 

(2) the nature of the circumstances requiring restraint or 
seclusion; 

(3) the current status of the individual's physical, emo-
tional, and behavioral condition; 

(4) any medication administered; and 

(5) the type of care needed. 

§415.270. Release of an Individual from Restraint or Seclusion. 
(a) Personal restraint. When a personal restraint has been ini-

tiated by a staff member, but the individual has not yet been evalu-
ated by a physician, a physician's assistant, or a registered nurse, and 
the staff member determines that the individual's behavior has changed 
sufficiently to no longer require the personal restraint, the staff mem-
ber must immediately release the individual from the restraint but shall 
remain with the individual until a physician, physician's assistant, or 
registered nurse has evaluated the individual for release based on a de-
termination that the individual no longer requires the restraint or seclu-
sion. 

(b) Mechanical restraint or seclusion. When a mechanical re-
straint or seclusion has been initiated by a staff member, and the unsafe 
situation ends, a staff member shall contact a physician, a physician's 
assistant, or a registered nurse. The physician, physician's assistant, 
or registered nurse must evaluate the individual for release based on a 
determination as to whether the unsafe situation continues. Staff must 
immediately release an individual whose behavior has been evaluated 

by a physician, physician's assistant, or registered nurse and determined 
to no longer require the restraint or seclusion. 

§415.271. Actions to be Taken Following Release of an Individual 
from Restraint or Seclusion Initiated in Response to a Behavioral 
Emergency. 

(a) Immediately following the release of an individual from 
restraint or seclusion, a staff member shall: 

(1) take appropriate action to facilitate the individual's 
reentry into the social milieu by providing the individual with transi-
tion activities and an opportunity to return to ongoing activities; 

(2) observe the individual for at least 15 minutes; and 

(3) document in the individual's medical record the steps 
taken and observations made of the individual's behavior during this 
transition period. 

(b) The facility shall conduct or attempt to conduct the debrief-
ings described under subsection (c) of this section. Based on those de-
briefings, the facility shall: 

(1) identify what led to the episode and what could have 
been handled differently; 

(2) identify strategies to prevent future restraint or seclu-
sion of the individual, taking into consideration suggestions from the 
individual and the individual's declaration for mental health treatment, 
if any; 

(3) ascertain whether the individual's physical well-being, 
psychological comfort, including trauma, and right to privacy were 
protected or otherwise addressed, as applicable; 

(4) counsel the individual(s) in relation to any trauma that 
may have resulted from the episode; and 

(5) when indicated, make appropriate modifications to the 
individual's treatment plan and/or the treatment plans of other individ-
uals. 

(c) Following an episode of restraint or seclusion, the facility 
shall conduct, or attempt to conduct, the following debriefings. 

(1) Within 24-72 hours after the episode's end, staff mem-
bers who were involved in the episode, other staff, and supervisors 
shall debrief together as a support mechanism and to identify successes, 
problems, or necessary modifications. 

(2) Within 24-48 hours after the episode's end, a staff mem-
ber or members with whom the individual feels comfortable shall con-
duct a private discussion with the individual, the individual's LAR, and 
family members with the consent of the individual. 

(3) Within 24-48 hours after the episode's end, and when 
clinically indicated or upon request of individuals who witnessed the 
restraint, a staff member or members with whom they feel comfortable 
shall have a private discussion with individuals who witnessed the re-
straint. 

(d) The debriefings, and/or attempts, shall be documented in 
the individual's medical record within 24 hours after the debriefing is 
conducted or attempted, as applicable. If debriefing is not conducted, 
the reasons for not completing the debriefing shall be documented. If a 
debriefing is attempted as required by this section, but cannot be con-
ducted within the specified timeframes, a timeline for completing the 
debriefing shall be documented, the debriefing shall be held and docu-
mented within the timeline documented, and the reasons for not com-
pleting the debriefing within the timeframes specified in this section 
shall be documented. 
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§415.272. Documenting, Reporting, and Analyzing Restraint or 
Seclusion. 

(a) Facility documentation. The facility shall document the 
assessment, monitoring, and evaluation of an individual in restraint or 
seclusion on a facility approved form. Documentation in an individ-
ual's medical record shall include: 

(1) the date and time the intervention began and ended; 

(2) the name, title, credentials, and signatures of any staff 
members present at the initiation of the intervention, with identification 
of the staff member's role in the intervention, including as an observer, 
or status as an uninvolved witness, as applicable; 

(3) the name of the individual restrained or secluded and 
the type of restraint or seclusion used; 

(4) the time and results of any assessments, observation, 
monitoring, and evaluations, including those required under this sub-
chapter, and attention given to personal needs; 

(5) the physician's documentation of the order authorizing 
restraint or seclusion in accordance with the requirements of §415.260 
of this title (relating to Initiation of Restraint or Seclusion in a Behav-
ioral Emergency); 

(6) any specific alternatives and less restrictive interven-
tions, including preventive or de-escalatory interventions that were at-
tempted by any staff member prior to the initiation of restraint or seclu-
sion, and the individual's response to any such intervention; 

(7) the individual's response to the use of restraint or seclu-
sion; and 

(8) other documentation relating to an episode of restraint 
or seclusion otherwise required under this subchapter. 

(b) Report to CEO. Staff members shall report daily to the fa-
cility CEO or designee any use of a restraint or seclusion. 

(1) The CEO or designee shall take appropriate action to 
identify and correct unusual or unwarranted utilization patterns on a 
systemic basis, and shall address each specific use of restraint or seclu-
sion that is determined or suspected of being improper at the time it 
occurs. 

(2) The CEO or designee shall maintain a central file con-
taining the following information: 

(A) age, gender, and race of the individual; 

(B) deaths or injuries to the individual or staff members; 

(C) length of time the restraint or seclusion was used; 

(D) types and dosage of emergency medications admin-
istered during the restraint or seclusion, if any; 

(E) type of intervention, including each type of restraint 
used; 

(F) name of staff members who were present for the ini-
tiation of the restraint or seclusion; and 

(G) date, day of the week, and time the intervention was 
initiated. 

(c) Additional reporting in the case of death or serious injury. 
By the next business day following an individual's death or serious in-
jury, facilities shall report the following information to the appropriate 
entity designated in subsection (d) of this section. 

(1) Each death or serious injury that occurs while an indi-
vidual is in restraint or seclusion; 

(2) Each death that occurs within 24 hours after the indi-
vidual has been removed from restraint or seclusion; and 

(3) Each death known to the facility that occurs within one 
week after restraint or seclusion where it is reasonable to assume that 
use of restraint or placement in seclusion contributed directly or indi-
rectly to a individual's death. "Reasonable to assume" in this context 
includes, but is not limited to, deaths related to restrictions of move-
ment for prolonged periods of time, or death related to chest compres-
sion, restriction of breathing, or asphyxiation. 

(d) Reporting deaths or serious injury. Facilities shall report 
the deaths or serious injuries of individuals in restraint or seclusion as 
follows. 

(1) Medicare- or Medicaid-certified facilities shall report a 
death to the appropriate office for the Center for Medicare and Med-
icaid Services in accordance with the federal death reporting require-
ents relating to restraint and seclusion. 

(2) Facilities that are neither Medicare- nor Medicaid-cer-
ified shall report a death or serious injury to DSHS's medical director 
or behavioral health. 

(3) In addition to reporting in accordance with paragraphs 
1) and (2) of this subsection, all facilities licensed under Chapter 133 
f this title (relating to Hospital Licensing) or Chapter 134 of this title 
relating to Private Psychiatric Hospitals and Crisis Stabilization Units) 
hall report a death or serious injury to the Patient Quality Care Unit of 
SHS's Division for Regulatory Services. 

(4) Facilities shall comply with any additional reporting re-
uirements relating to restraint or seclusion to which they are subject, 
ncluding any applicable reporting requirements under The Children's 
ealth Act of 2000 and federal regulations promulgated pursuant to the 
ct. 

(e) Facility review of data. The facility shall review and an-
lyze, at least quarterly, the data that is required by subsection (b)(2) 
f this section to identify and correct trends and patterns that may con-
ribute to the use of restraint or seclusion (e.g., disproportionate use of 
estraint or seclusion with specific populations or shifts). 

(f) Continuous improvement. The facility shall use the data 
ontinuously to improve and ensure: 

(1) a positive environment that minimizes the use of an in-
oluntary intervention; 

(2) the safety of every individual and staff member; 

(3) the use of restraint and seclusion is implemented in ac-
ordance with the requirements of this subchapter; 

(4) that the risks of injury and other negative effects to in-
ividuals and staff members are reduced; and 

(5) that policies and training curriculum incorporate the re-
uirements of this subchapter. 

(g) On or before November 1, 2014, and quarterly thereafter, 
ny facility that is a Medicare or Medicaid provider shall submit to 
SHS the data required by Centers for Medicare and Medicaid Ser-
ices for hospital-based inpatient psychiatric service measures related 
o the use of restraint or seclusion. 

(h) On or before November 1, 2015, and quarterly thereafter, 
 facility to which this subchapter applies shall prepare and submit 
o DSHS a report, consistent with the Department of State Health 
ervices Behavioral Interventions Reporting Guidelines (guidelines) 
vailable at: http://www.dshs.state.tx.us/Licensing-Facilities.shtm, of 
he following data from the previous period: 
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(1) emergency interventions, including: 

(A) emergency seclusions: 

(i) number of seclusions; 

(ii) rate of seclusions (per 1,000 bed days); 

(iii) number of seclusions resulting in serious injury; 
and 

(iv) number of seclusions resulting in death; and 

(B) emergency personal restraints: 

(i) number of personal restraints; 

(ii) rate of personal restraints (per 1,000 bed days); 

(iii) number of personal restraints resulting in seri-
ous injury; and 

(iv) number of personal restraints resulting in death; 
and 

(C) emergency mechanical restraints: 

(i) number of mechanical restraints; 

(ii) rate of mechanical restraints (per 1,000 bed 
days); 

(iii) number of mechanical restraints resulting in se-
rious injury; and 

(iv) number of mechanical restraints resulting in 
death; and 

(D) involuntary emergency medication orders: 

(i) number of involuntary medication orders; 

(ii) rate of involuntary medication orders (per 1,000 
bed days); 

(iii) number of involuntary medication orders result-
ing in serious injury; and 

(iv) number of involuntary medication orders result-
ing in death; and 

(2) de-escalation techniques--description of all de-escala-
tion techniques commonly used by the facility in connection with any 
of the emergency interventions described in paragraph (1) of this sub-
section. 

§415.273. Restraint for the Management of Non-violent, Non-self-
destructive Behavior. 

(a) If an assessment reveals a non-psychiatric medical condi-
tion or symptom that indicates the need for an intervention to protect 
the individual from harm, the facility shall use the least restrictive in-
tervention that effectively protects the individual from harm. If the 
intervention is a restraint as defined in this subchapter, it shall only be 
used in the follow circumstances: 

(1) medically necessary; 

(2) ordered by a physician; 

(3) needed to ensure the individual's safety; and 

(4) used only after less restrictive interventions have been 
considered, or attempted and determined to be ineffective, or are judged 
to be unlikely to protect the individual or others from harm. 

(b) Prior to the application of a restraint for the management 
of non-violent, non-self-destructive behavior, an assessment of the in-

dividual shall be done to determine that the risks associated with the 
use of the restraint are outweighed by the risks of not using it. 

(c) The physician's order for the restraint shall specify: 

(1) a time limit on the use of the restraint; 

(2) any special considerations for the use of restraint; 

(3) the specific type of restraint to be used; 

(4) who is responsible for implementing the restraint; and 

(5) instructions for monitoring the individual. 

(d) The physician shall renew the order as frequently as deter-
mined by facility policy, but the time period covered by the order shall 
not be longer than 24 hours. 

(e) The order for the restraint shall be followed by consultation 
with the individual's treating physician if the restraint was not ordered 
by the individual's treating physician. The consultation shall be docu-
mented in the individual's medical record no later than the next business 
day, except that it shall be done sooner, when an earlier consultation is 
clinically indicated. 

(f) The care of the individual shall be based on a rationale that 
reflects consideration of the individual's medical needs and health sta-
tus. 

(1) If the facility has made a clinical determination that its 
use of restraint for the management of non-violent, non-self-destructive 
behavior requires a frequency of assessment or an aspect of care or 
treatment that differs from the provisions of this subchapter governing 
restraint in a behavioral emergency, facility policies and procedures 
on the use of restraint for the management of non-violent, non-self-
destructive behavior shall address: 

(A) the facility's required frequency of assessment of 
the individual during restraint; and 

(B) how the individual's circulation, hydration, elimi-
nation, level of distress and agitation, mental status, cognitive function-
ing, cardiac functioning, skin integrity, nutrition, exercise, and range of 
motion of extremities are to be assessed and addressed during restraint. 

(2) The plan for monitoring the individual and the rationale 
for the frequency of monitoring shall be documented in the individual's 
medical record. 

(g) A dentist at a facility, including any contractor providing 
dental services on the facility premises shall not restrain an individual 
for dental care or rehabilitation unless the restraint is ordered by the 
individual's physician. The dentist shall maintain a copy of the order 
in the individual's medical record and shall ensure compliance with the 
requirements of the order. 

(h) Whenever a restraint is ordered by a physician, the order-
ing physician shall prescribe the frequency of assessment required for 
the individual during restraint and how the individual's circulation, hy-
dration, elimination needs, level of distress and agitation, mental sta-
tus, cognitive functioning, cardiac functioning, skin integrity, nutrition, 
exercise, and range of motion of extremities are to be assessed and ad-
dressed during restraint. 

§415.274. Permitted Practices. 

(a) Escort or brief physical prompt. An individual may be as-
sisted to move from one location to another when guidance is needed 
if the individual agrees verbally or with gestures and is able to cooper-
ate with the staff member who is attempting to assist the individual to 
move. 
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(b) Activities of daily living. A staff member may assist an 
individual who is willing and able to cooperate with toileting, bathing, 
dressing, eating, or other personal hygiene activities that normally in-
volve the use of touch. 

(c) Immediate danger of harm. A staff member may escort, 
prompt, or move an individual who is unable to respond in the affir-
mative or negative or is unable to move due to his or her psychiatric 
or medical condition if there is an imminent danger of harm to the in-
dividual because of a circumstance in the individual's immediate envi-
ronment. 

(d) Immobilization during medical, dental, diagnostic, or sur-
gical procedure. A positioning or securing device used to maintain the 
position of, limit mobility of, or temporarily immobilize an individ-
ual, with the individual's consent, during medical, dental, diagnostic, 
or surgical procedures and that is a standard part of the procedure is 
not considered a restraint. The care of the individual shall be based on 
a rationale that reflects consideration of the individual's medical needs 
and health status. 

(1) Facility policies and procedures on the use of immo-
bilization during medical, dental, diagnostic and surgical procedures 
shall address: 

(A) the frequency of assessment of the individual dur-
ing immobilization; and 

(B) how the individual's circulation, hydration, elimi-
nation needs, level of distress and agitation, mental status, cognitive 
functioning, cardiac functioning, skin integrity, nutrition, exercise, and 
range of motion of extremities are to be assessed during immobiliza-
tion. 

(2) The plan for monitoring the individual and the rationale 
for the frequency of monitoring shall be documented in the individual's 
medical record. 

§415.275. Clinical Timeout and Quiet Time. 

(a) The facility shall develop, implement, and enforce policies 
and procedures that address the use of clinical timeout and quiet time 
as preventive and de-escalating interventions to prevent a behavioral 
emergency from occurring and to alleviate or otherwise reduce the ne-
cessity for any use of restraint or seclusion. 

(b) The policies and procedures shall include the following re-
quirements. 

(1) Clinical timeout. A staff member may suggest that an 
individual initiate clinical timeout. 

(A) Prior to clinical timeout, the staff member suggest-
ing that an individual initiate clinical timeout shall explain to the indi-
vidual that clinical timeout is voluntary. 

(B) Each time an individual uses clinical timeout, a staff 
member shall document that use in the individual's medical record. 

(C) The facility's documentation of any use of clinical 
timeout shall include a description of the conditions under which the 
clinical timeout was suggested and the individual's response to the sug-
gestion. 

(D) A decision by the individual to decline to begin, or 
remain in, clinical timeout or similar interventions may not result in the 
staff member's use of restraint or seclusion of the individual, unless the 
initiation and use of the restraint or seclusion is permitted under, and 
otherwise meets the requirements of, this subchapter. To physically 
force or use personal restraint or coercion to direct the individual to 
a clinical timeout areas or to prevent an individual from leaving an 

area separated from other individuals receiving services, constitutes 
a restraint and/or seclusion and renders the procedure subject to the 
requirements for restraint or seclusion, as applicable, described in this 
subchapter. 

(2) Quiet time. An individual may request the use of quiet 
time and, unless clinically contraindicated, be granted quiet time. 

(A) Under no circumstances may a staff member man-
date quiet time for an individual. If a staff member does so, or if the 
individual wishes to terminate any self-initiated use of quiet time, and 
a staff member requires the individual to remain, the situation becomes 
a restraint and/or seclusion, as applicable, and becomes subject to the 
requirements for restraint or seclusion, as applicable, described in this 
subchapter. 

(B) Unless a staff member terminates quiet time for 
clinical reasons, the individual may terminate quiet time at any time. 
Under no circumstances, except for clinical reasons, may a staff mem-
ber coerce or force a client out of quiet time. If a staff member does 
so, the situation becomes a restraint and/or seclusion, and becomes 
subject to the requirements for restraint or seclusion, as applicable, 
described in this subchapter. 

(C) On every occasion that quiet time is denied or termi-
nated for clinical reasons, a staff member shall document in the medical 
record the conditions under which the quiet time was denied or termi-
nated. 

§415.276. Protective and Supportive Devices. 
(a) Voluntary use of protective and supportive devices. A pro-

tective or supportive device that is easily removable by the individual 
without a staff member's assistance is not restraint. 

(1) A protective or supportive device may only be used 
with the consent of the individual. 

(2) A supportive device must allow greater freedom of mo-
bility than would be possible without the use of the device. 

(3) Use of a protective or supportive device shall be based 
upon a prior order of a physician, physician's assistant, or advanced 
practice registered nurse. If the order is given by physician's assistant 
or advanced practice registered nurse, the use of the protective or sup-
portive device must have been anticipated in the individual's treatment 
plan and the physician must countersign the order within 24 hours. 

(4) If an individual uses a protective or supportive device, 
the individual's treatment team shall include an occupational or physi-
cal therapist and the individualized treatment plan shall specify that a 
protective or supportive device is to be used and shall: 

(A) include any special considerations for the use of the 
device based on the findings of the comprehensive initial assessment 
performed at admission or intake; 

(B) include an outcome oriented goal; 

(C) describe the specific type of device to be used; 

(D) specify who is responsible for applying the device; 

(E) describe the plan for monitoring the individual; and 

(F) reflect periodic assessment, intervention, and eval-
uation by the treatment team, including the physical therapist, on an 
ongoing basis. 

(5) The facility shall have written policies and procedures 
that address the proper implementation of this subsection and monitor-
ing requirements with reference to individuals with particular types of 
protective and supportive devices. 
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(b) Involuntary use of protective and supportive devices. A 
protective or supportive device that is not easily removable by the in-
dividual without a staff member's assistance constitutes a restraint, and 
becomes subject to the requirements for restraint or seclusion, as ap-
plicable, described in this subchapter. 

(c) Protective devices for wound healing. After a wound has 
healed, the continued use of a protective device constitutes a mechan-
ical restraint and becomes subject to the requirements for restraint or 
seclusion, as applicable, described in this subchapter. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2013. 
TRD-201306089 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 776-6972 

TITLE 34. PUBLIC FINANCE 

PART 1. COMPTROLLER OF PUBLIC 
ACCOUNTS 

CHAPTER 3. TAX ADMINISTRATION 
SUBCHAPTER O. STATE SALES AND USE 
TAX 
34 TAC §3.338 
The Comptroller of Public Accounts proposes amendments to 
§3.338, concerning multistate tax credits and allowance of credit 
for tax paid to suppliers. This section is amended to implement 
Senate Bill 1319, 76th Legislature, 1999, and to correct the de-
scription of how multistate credits are applied against state and 
local use tax as provided in Tax Code, Article 5, §141.001. Ad-
ditional changes are made for clarity and readability. 

Subsection (a) is being amended to correct grammatical errors, 
clarify existing text, and add a reference to the statute that sup-
ports the credits allowed. 

Subsection (b) is being amended to add a reference to Tax Code, 
§151.303(c) supporting the allowable multi-state tax credits, and 
to correct information regarding the proper application of multi-
state tax credits against state and local use tax as provided in 
Tax Code, Article 5, Paragraph 1, §141.001. Paragraph (3) is 
added to provide an example of how the credits are applied and 
the subsequent paragraphs are renumbered. Paragraph (7) is 
amended for clarity. These revisions are not intended to change 
existing policy. 

Subsection (c) is updated to implement Senate Bill 1319, 76th 
Legislature, 1999, which created Tax Code, §151.430, effec-
tive October 1, 1999. The subsection provides guidance re-
garding the reporting of credits taken on a permitted purchaser's 
sales and use tax return using a separate prescribed form. The 
amendments to the subsection provide clarification regarding the 

type of documentation a purchaser must have when claiming 
a credit and the types of purchases for which a credit can be 
claimed, as well as when the credit may be claimed. Paragraph 
(3)(A) and (B) are deleted as Tax Code, §151.430 allows a per-
mitted seller to take a credit on a return for sales tax paid in error. 

Subsection (d) is deleted to implement Senate Bill 1319, 76th 
Legislature, 1999. Under Tax Code, §151.430, a contractor who 
is a permitted purchaser is subject to the same allowances and 
limitations for taking credit on a return for sales tax paid in error 
as other permitted purchasers. 

Subsection (e) is deleted to implement Senate Bill 1319, 76th 
Legislature, 1999. Under Tax Code, §151.430, a motor vehi-
cle or airplane repair person who is a permitted purchaser and 
sells taxable items is subject to the same allowances and limi-
tations for taking credit on a return for sales tax paid in error as 
other permitted purchasers. The subsequent subsection, cur-
rently subsection (f), is relettered to subsection (d). 

New subsection (e) is added to clarify existing policy that a credit 
is not allowed against the Texas Emissions Reduction Plan 
(TERP) Surcharge for tax paid to another state, governmental 
entity, or political subdivision. 

John Heleman, Chief Revenue Estimator, has determined that 
for the first five-year period the rule will be in effect, there will 
be no significant revenue impact on the state or units of local 
government. 

Mr. Heleman also has determined that for each year of the first 
five years the rule is in effect, the public benefit anticipated as a 
result of enforcing the rule will be by clarifying the requirements 
for claiming certain credits under the Tax Code. This rule is pro-
posed under Tax Code, Title 2, and does not require a statement 
of fiscal implications for small businesses. There is no signifi-
cant anticipated economic cost to individuals who are required 
to comply with the proposed rule. 

Comments on the proposal may be submitted to Teresa G. Bo-
stick, Manager, Tax Policy, P.O. Box 13528, Austin, Texas 78711-
3528. Comments must be received no later than 30 days from 
the date of publication of the proposal in the Texas Register. 

This amendment is proposed under Tax Code, §111.002, which 
provides the comptroller with the authority to prescribe, adopt, 
and enforce rules relating to the administration and enforcement 
of the provisions of Tax Code, Title 2. 

The amendment implements Tax Code, Chapter 141 (Multistate 
Tax Compact), §§151.0515 (Texas Emissions Reduction Plan 
Surcharge), 151.303 (Previously Taxed Items: Use Tax Exemp-
tion or Credit), 151.427 (Deduction for Property on Which the 
Tax is Paid and Held for Resale), and 151.430 (Determination of 
Overpaid Amounts). 

§3.338. Multistate Tax Credits and Allowance of Credit for Tax Paid 
to Suppliers. 

(a) Definitions. The following words and terms, when used 
in this section, shall have the following meanings [means], unless the 
context clearly indicates otherwise. 

(1) Multistate Tax Compact--The [An] agreement between 
member states to promote uniform tax treatment and to avoid double 
taxation of multistate taxpayers, of which the State of Texas is a mem-
ber, as provided for in Tax Code, Chapter 141. 

(2) Sales tax--A tax imposed on the transfer [for a consid-
eration] of title or possession of taxable items for consideration. See 
Tax Code, §151.005. 

PROPOSED RULES January 3, 2014 39 TexReg 55 



(3) Use tax--This term has the meaning given in [For the 
definition of use tax, see] §3.346 of this title (relating to Use Tax). Use 
tax is complementary to the sales tax and is imposed on the storage, 
use, or other consumption of taxable items in this state. 

(b) Multistate tax credits. 

(1) As a member of the multistate tax compact, and as pro-
vided under Tax Code, §151.303(c), Texas will allow as a credit against 
Texas use tax due any combined amounts of legally imposed sales or 
use taxes paid on the same item [property] to another state or any subdi-
vision of another state. The credit [Credit] will be allowed even though 
the other state may not be a member of the multistate tax compact. 

(2) The credit shall be applied first against the amount of 
any use tax due the state. Any remaining credit is then applied against 
the amount of local use tax due in the following order: [Metropolitan 
Transit Authority or City Transit Department. Credit shall then be ap-
plied against county use tax due, if any, and then against the amount 
of any city use tax due. Finally, any remaining credit shall be applied 
against use tax due the state.] 

(A) transit use tax, including use taxes imposed by a 
metropolitan transit authority, city transit department, county transit 
authority, advanced transportation district, or similar entity authorized 
to impose sales and use tax under the Transportation Code; 

(B) special purpose district use tax, including use taxes 
imposed by a fire control, prevention, and emergency services district, 
a crime control and prevention district, or any similar special purpose 
district created under Tax Code, Chapter 321 or 323; 

(C) county use taxes imposed under Tax Code, Chapter 
323; and 

(D) municipal use tax imposed under Tax Code, Chap-
ter 321, including additional municipal taxes adopted under Tax Code, 
§321.101(b). 

(3) The following example illustrates the manner in which 
the credit should be calculated and applied. A person buys a laptop 
computer in Oklahoma for $1300 and pays 5.0% sales tax. The pur-
chaser then takes the computer to Dallas. Texas state and local use 
taxes are due on this purchase at the rate of 8.25%. The 8.25% use tax 
is based on 6.25% state tax, 1.0% Dallas city tax, and 1.0% Dallas MTA 
tax. The purchaser may receive a credit for the 5.0% tax that was paid 
to Oklahoma. A total of 3.25% Texas state and local tax is due (8.25% 
Texas state and local tax − 5.0% Oklahoma state and local sales tax 
= 3.25%). The credit is first applied to state use tax. Therefore, state 
use tax of 1.25% is due (6.25% Texas state use tax − 5.0% Oklahoma 
state and local tax = 1.25%). The amount due for Texas state use tax 
is $1300 x 1.25% = $16.25. The amount due for Dallas Metropolitan 
Transit Authority use tax is $1300 x 1.0% = $13.00. The amount due 
for Dallas city use tax is $1300 x 1.0% = $13.00. 

(4) [(3)] Sales tax legally imposed by the State of Texas 
will not be refunded because of payment of a use tax imposed by an-
other state. 

(5) [(4)] Use tax collected by the State of Texas will be 
refunded or allowed as a credit on subsequent sales and use tax returns 
to the extent of a subsequent payment of use tax to another state, if the 
other state's use tax was imposed as a result of the taxable item's use in 
that state prior to its use in Texas. 

(6) [(5)] Credit against use tax collected by the State of 
Texas [use tax] will not be allowed for sales tax paid to another state 
that was not legally due and paid to another state. 

(7) [(6)] Credit against the Texas use tax will not be al-
lowed for any gross receipts tax imposed on retailers in another state, 
if that [which] tax is not customarily separated from the sales price of 
taxable items, and is not customarily passed on directly to customers 
as tax, but, rather, is characterized as a reimbursement or recovery of 
the tax owed by the retailer. 

(c) Credit for tax paid to suppliers by permitted purchaser. 
General information about refund claims and credits that may be 
claimed in the context of a refund claim is located in §3.325 of this 
title (relating to Refunds and Payments Under Protest) [sellers, taxable 
service providers, and persons other than contractors]. 

(1) Credit [Except as provided in paragraphs (2) and (3) of 
this subsection, credit] may be claimed on a permitted [the] purchaser's 
return for tax paid to suppliers in error [if the taxable items were resold 
prior to making a taxable use of the items]. If a credit is claimed on the 
purchaser's return, the purchaser must complete Form 01-148, Texas 
Sales & Use Tax Return Credits and Customs Broker Schedule, to re-
port the credit and must submit the form with the sales and use tax 
return on which the credit is taken. [See §3.285 of this title (relating to 
Resale Certificate; Sales for Resale).] 

(A) Before taking a credit on a return, the permitted pur-
chaser [taxpayer] must have a receipt from a Texas retailer or other 
seller authorized to collect the Texas sales and use tax. The receipt 
must reflect the amount of tax paid and the selling price of the taxable 
item. Receipts from out-of-state sellers must identify the tax as Texas 
sales or use tax [items]. 

(B) A credit must be claimed within the applicable 
statute of limitations. See §3.339 of this title (relating to Statute of 
Limitations). 

(C) [(B)] Within the statute of limitations, a credit 
[Credit] may be claimed on a return for a later reporting period or by 
filing an amended return for the reporting period in which the tax was 
[accrued and] paid in error. 

(2) A permitted purchaser may claim a credit for tax paid 
on the purchase of taxable items that were resold prior to the purchaser 
making a taxable use of the items. [Credit may not be claimed on a 
purchaser's return for tax paid to a supplier on items on which tax is 
not due or at rates in excess of the rate that the supplier is required to 
pay. The tax must be recovered from the seller.] 

(3) Tax paid to a supplier on taxable items that the 
permitted purchaser does not resell but uses for an exempt purpose 
[nontaxable purposes] may [not] be claimed as a credit on the pur-
chaser's return, provided the purchaser completes Form 01-148 to 
report the credit and submits the form with the sales and use tax 
return on which the credit is taken. For example, a manufacturer who 
mistakenly pays tax to a supplier when purchasing manufacturing 
equipment that qualifies for exemption under Tax Code, §151.318 
may claim a credit for the tax paid on that equipment. [Such tax must 
be recovered from the seller. For example:] 

[(A) tangible personal property necessarily used or con-
sumed during an actual manufacturing, processing, or fabricating oper-
ation is not "resold" when the end product of the manufacturing process 
is itself sold. Therefore, tax paid on tangible personal property that is 
subsequently used or consumed in an actual manufacturing, process-
ing, or fabricating operation may not be claimed as a credit on the pur-
chaser's (manufacturer's) return;] 

[(B) wrapping, packing, or packaging materials used by 
a manufacturer for the purpose of expediting or furthering in any way 
the sale of tangible personal property is not "resold" when the tangible 
personal property is itself sold. Therefore, tax paid on the wrapping, 

39 TexReg 56 January 3, 2014 Texas Register 



packing, or packaging materials may not be claimed as a credit on the 
purchaser's return.] 

(4) Local sales and use tax credit may also be claimed. A 
permitted purchaser who claims a credit for local sales and use tax paid 
to a supplier is responsible for taking the credit against local tax to the 
same local taxing jurisdictions to which the supplier reported the tax. 
[but only when the tax paid to the supplier was for the same local taxing 
jurisdiction to which the taxpayer (purchaser) is required to remit tax. 
Local sales or use tax paid to a supplier in a local taxing jurisdiction 
other than the one in which the taxable items are subsequently resold 
must be recovered from the supplier. Local tax due the same local 
taxing jurisdiction may be reduced by the amount of previously paid 
tax.] 

[(d) Credit for tax paid to suppliers by certain contractors and 
repairmen. For the definition of contractor and separated contracts, 
see §3.291 of this title (relating to Contractors and Improvements to 
Realty).] 

[(1) A contractor improving real property under a separated 
contract may claim credit on the contractor's return for Texas sales and 
use tax paid to a supplier on taxable items incorporated into the property 
being improved. No credit may be taken on the contractor's return when 
no sales or use tax liability is incurred in the subsequent incorporation 
of the taxable items into real property. For example, no sales or use tax 
liability is incurred when the contract is with an exempt organization. 
Therefore, tax paid to a supplier for taxable items may not be claimed 
as a credit on the contractor's return.] 

[(2) Local sales and use tax credit may also be claimed but 
only when the tax paid to the supplier was for the same local taxing ju-
risdiction to which the contractor is required to remit tax. Local sales 
or use tax paid to a supplier in a local taxing jurisdiction other than the 
one in which the taxable items are subsequently resold must be recov-
ered from the supplier. Local tax due the same local taxing jurisdiction 
may be reduced by the amount of previously paid tax.] 

[(3) Credit for tax paid to supplier will be limited to the 
amount of tax otherwise due to be reported by the contractor on the sub-
sequent incorporation of the same tangible personal property on which 
tax was paid to the supplier into real property upon which an improve-
ment is performed.] 

[(4) Before taking credit on the contractor's return, the con-
tractor must have receipts from a Texas retailer or other seller licensed 
to collect the Texas sales or use tax. The receipt must reflect the tax 
paid and the selling price of the taxable items.] 

[(5) Credit may be claimed on a return for a later period or 
by filing an amended return for tax accrued and paid in error by the 
contractor.] 

[(e) Responsibilities of persons repairing motor vehicles and 
private aircraft. For details on the tax responsibilities of persons repair-
ing motor vehicles and private aircraft, see §3.292 of this title (relat-
ing to Repair, Remodeling, Maintenance, and Restoration of Tangible 
Personal Property); and §3.290 of this title (relating to Motor Vehicle 
Repair and Maintenance; Accessories and Equipment added to Motor 
Vehicles; Movable Specialized Equipment). Persons repairing motor 
vehicles and private aircraft may claim credit on their returns for tax 
paid to suppliers only if the repairs are performed under separated con-
tracts.] 

(d) [(f)] Effect of a person's [ruling on taxpayer's] rights to 
other deductions. Nothing in this section [rule] shall be construed as 
limiting a person's [the taxpayer's] right to the deductions for bad debts, 
repossessions, returned sales, or renegotiated selling price as provided 
in the Tax Code [statutes] or other sections of this title [rules]. 

(e) Texas Emissions Reduction Plan Surcharge. Credit for tax 
paid to another state, governmental entity, or county is not allowed 
against the Texas Emissions Reduction Plan Surcharge imposed under 
Tax Code, §151.0515. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2013. 
TRD-201306083 
Ashley Harden 
General Counsel 
Comptroller of Public Accounts 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 475-0387 

♦ ♦ ♦ 

SUBCHAPTER DD. OIL FIELD CLEANUP 
REGULATORY FEE 
34 TAC §3.732 
The Comptroller of Public Accounts proposes an amendment to 
§3.732, concerning reporting requirements for the gas fee. This 
section is being amended to correct the referenced section in 
subsection (d). 

John Heleman, Chief Revenue Estimator, has determined that 
for the first five-year period the rule will be in effect, there will 
be no significant revenue impact on the state or units of local 
government. 

Mr. Heleman also has determined that for each year of the first 
five years the rule is in effect, the public benefit anticipated as 
a result of enforcing the rule will be by correcting an inaccurate 
rule reference. This rule is proposed under Tax Code, Title 2, 
and does not require a statement of fiscal implications for small 
businesses. There is no significant anticipated economic cost to 
individuals who are required to comply with the proposed rule. 

Comments on the proposal may be submitted to Teresa G. Bo-
stick, Manager, Tax Policy Division, P.O. Box 13528, Austin, 
Texas 78711-3528. Comments must be received no later than 
30 days from the date of publication of the proposal in the Texas 
Register. 

This amendment is proposed under the Tax Code, §111.002, 
which provides the comptroller with the authority to prescribe, 
adopt, and enforce rules relating to the administration and en-
forcement of the provisions of the Tax Code, Title 2. 

The amendment implements Natural Resource Code, §81.117. 

§3.732. Reporting Requirements for the Gas Fee. 
(a) Imposition. Except as provided by subsection (c)(2) of this 

section, the oil field cleanup regulatory fee on gas is due for the pro-
duction month of September 1991 and all subsequent months. 

(b) Reports. The fee is to be reported and paid on the natural 
gas report in the same manner as the occupation tax is imposed by Tax 
Code, Chapter 201. 

(c) Amount of fee. 

(1) Except as provided in paragraph (2) of this subsection; 
the rate of the fee for gas produced prior to September 1, 2001, shall be 
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one-thirtieth of $.01 ($.000333) per 1,000 cubic feet (MCF) of gas and 
the rate of the fee for gas produced September 1, 2001, and later shall 
be one-fifteenth of $.01 ($.000667) per 1,000 cubic feet (MCF) of gas. 

(2) The fee shall not be collected, or required to be paid for 
the production month that begins on the first day of the second month 
following the Texas Railroad Commission's certification to the comp-
troller that the fund balance equals or exceeds $20 million. The comp-
troller shall publish notification in the Texas Register that the fee shall 
no longer be collected 15 days prior to the beginning of the production 
month for which the fee shall no longer be collected. 

(3) If the Texas Railroad Commission certifies to the comp-
troller that the balance of the fund has fallen below $10 million, the fee 
shall again be due beginning the first day of the second month follow-
ing the commission's certification to the comptroller. The comptroller 
shall publish notification in the Texas Register that the fee shall be re-
quired to be collected 15 days prior to the beginning of the production 
month for which the fee shall be collected. 

(d) Volume subject to fee. The fee will be collected on all gas 
produced and saved, except an interest owned by a governmental entity 
as defined in §3.27 [§3.14] of this title (relating to Exemption of Certain 
Interest Owners from Gas Occupation Taxes). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2013. 
TRD-201306084 
Ashley Harden 
General Counsel 
Comptroller of Public Accounts 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 475-0387 

TITLE 43. TRANSPORTATION 

PART 1. TEXAS DEPARTMENT OF 
TRANSPORTATION 

CHAPTER 5. FINANCE 
The Texas Department of Transportation (department) proposes 
amendments to §5.11 and §5.43, and the repeal of §5.44, con-
cerning collection of certain debts and payment of fees for de-
partment goods and services. 

EXPLANATION OF PROPOSED AMENDMENTS 

On return of a payment device, such as a check or draft, to the 
holder following dishonor of the payment device by a payor, Busi-
ness and Commerce Code, §3.506, authorizes the holder, the 
holder's assignee, agent, or representative, or any other person 
retained by the holder to seek collection of the face value of the 
dishonored payment device to charge the drawer or endorser a 
maximum processing fee of $30. 

Amendments to §5.11, Charges for Dishonored Checks, remove 
the language that provides the specific amount of the process-
ing fee and instead refers to the amount authorized by Business 
and Commerce Code, §3.506. As a result of this change, the 

amendment of §5.11 will not be required for any future changes 
in the statute regarding the processing fee. 

Transportation Code, §201.208, authorizes the commission to 
adopt rules regarding the method of payment of a fee for any 
goods sold or services provided by the department or for the 
administration of any department program. Pursuant to that au-
thority, the commission has adopted §§5.41 - 5.44. 

Amendments to §5.43, Methods of Payment, amend subsection 
(b) to remove the minimum and maximum credit card transaction 
acceptance amounts, remove the specific amount of the trans-
action charge for the use of a credit card provided in subsec-
tion (c), and delete subsection (d) relating to payment for Texas 
Highways magazine. These changes will have a positive public 
impact and encourage the use of this payment method reducing 
agency payment processing time and risk associated with the 
handling of other physical negotiable instruments. 

Section 5.44, Exceptions, is repealed because the exceptions 
provided by that section to the application of subchapter D of 
Chapter 5 of the rules are no longer necessary. 

FISCAL NOTE 

James Bass, Chief Financial Officer, has determined that for 
each of the first five years in which the amendments and repeals 
as proposed are in effect, there will be fiscal implications for state 
or local governments as a result of enforcing or administering 
the amendments or repeals. There will be minimal fiscal impact 
from the amendment of §5.11, which would allow the agency to 
increase the dishonored check processing fee from $25 to $30. 

Amending §5.43 will have a minimum fiscal impact. Raising 
the maximum credit card acceptance limit could slightly increase 
agency costs for processing credit cards. There were approxi-
mately 1,100 credit card transactions processed that were sub-
ject to a processing fee in Fiscal Year 2013. Removing the pro-
cessing fee in §5.43 will result in a loss of revenue of approxi-
mately $1,100 each year of the five year period the amendments 
are in effect. The repeal of §5.44 will not result in any fiscal im-
pact to the agency if §5.43 is amended as proposed. 

Brian Ragland, Director, Finance Division, has certified that there 
will be no significant impact on local economies or overall em-
ployment as a result of enforcing or administering the amend-
ments or repeals. 

PUBLIC BENEFIT AND COST 

Mr. Ragland has also determined that for each year of the first 
five years in which the sections are in effect, the public benefit 
anticipated as a result of enforcing or administering the amend-
ments and repeals will enable the department to provide goods 
and services to customers more efficiently without additional pro-
cessing fees based on specific payment types. There are no an-
ticipated economic costs for persons required to comply with the 
sections as proposed. There will be no adverse economic effect 
on small businesses. 

SUBMITTAL OF COMMENTS 

Written comments on the proposed amendments to §5.11 
and §5.43 and the repeal of §5.44 may be submitted to Rule 
Comments, Office of General Counsel, Texas Department of 
Transportation, 125 East 11th Street, Austin, Texas 78701-2483 
or to RuleComments@txdot.gov with the subject line "5.11." The 
deadline for receipt of comments is 5:00 p.m. on February 3, 
2014. In accordance with Transportation Code, §201.811(a)(5), 
a person who submits comments must disclose, in writing 
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with the comments, whether the person does business with 
the department, may benefit monetarily from the proposed 
amendments, or is an employee of the department. 

SUBCHAPTER B. COLLECTION OF DEBTS 
43 TAC §5.11 
STATUTORY AUTHORITY 

The amendment is proposed under Transportation Code, 
§201.101, which provides the Texas Transportation Commission 
with the authority to establish rules for the conduct of the work 
of the department, and more specifically, Transportation Code, 
§201.208, authorizes the commission to adopt rules regarding 
the method of payment of a fee for any goods sold or services 
provided by the department or for the administration of any 
department program. 

CROSS REFERENCE TO STATUTE 

Business and Commerce Code, §3.506; Penal Code, §32.41(c); 
and Transportation Code, §201.208. 

§5.11. Charges for Dishonored Checks. 

(a) Purpose. Business and Commerce Code, Section 3.506, 
authorizes the holder of a dishonored check seeking collection of the 
face value of the check to charge the drawer or endorser of the check 
a [reasonable] processing fee in an amount authorized by that section[, 
not to exceed $25]. This section prescribes policies and procedures for 
the processing of dishonored checks made payable to the department 
and the collection of fees because of the dishonor of a check made 
payable to the department. 

(b) Definitions. The following words and terms, when used 
in this section, shall have the following meanings, unless the context 
clearly indicates otherwise. 

(1) Department--The Texas Department of Transportation. 

(2) Dishonored check--A check, draft, order, or other in-
strument that is drawn or made upon a bank or other financial insti-
tution, and that is not honored upon presentment because the account 
upon which the instrument has been drawn or made does not exist or 
is closed, or does not have sufficient funds or credit for payment of the 
instrument in full. 

(c) Processing of dishonored checks. Upon receipt of notice 
from a bank or other financial institution of refusal to honor a check 
made payable to the department, the department will process the re-
turned check using the following procedures. 

(1) The department will send a written notice by certified 
mail, return receipt requested, to the drawer or endorser at the drawer 
or endorser's address as shown on: 

(A) the dishonored check; 

(B) the records of the bank or other financial institution; 
or 

(C) the records of the department. 

(2) The written notice will notify the drawer or endorser of 
the dishonored check and will request payment of the face amount of 
the check and a [$25] processing fee no later than 10 days after the 
date of receipt of the notice. The written notice will also contain the 
statement required by Penal Code, §32.41(c)(3). 

(3) The face amount of the check and the processing fee 
must be paid to the department: 

(A) with a cashier's check or money order, made 
payable to the Texas Department of Transportation; or 

(B) with a valid credit card issued by a financial insti-
tution chartered by a state or the United States. 

(4) Payments made by credit card must include the fee re-
quired by §5.43(c) of this chapter (relating to Methods of Payment). 

(5) If payment is not received within 10 days after the date 
of receipt of the notice, the obligation will be considered delinquent and 
will be processed in accordance with §5.10 of this subchapter (relating 
to Collection of Debts). 

(d) Supplemental collection procedures. In addition to the pro-
cedures described in §5.10 of this subchapter, the department may no-
tify appropriate credit bureaus or agencies if the drawer or endorser 
fails to pay the face amount of a dishonored check and the processing 
fee, or may refer the matter for criminal prosecution. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2013. 
TRD-201306073 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 463-8683 

♦ ♦ ♦ 

SUBCHAPTER D. PAYMENT OF FEES FOR 
DEPARTMENT GOODS AND SERVICES 
43 TAC §5.43 
STATUTORY AUTHORITY 

The amendment is proposed under Transportation Code, 
§201.101, which provides the Texas Transportation Commission 
with the authority to establish rules for the conduct of the work 
of the department, and more specifically, Transportation Code, 
§201.208, authorizes the commission to adopt rules regarding 
the method of payment of a fee for any goods sold or services 
provided by the department or for the administration of any 
department program. 

CROSS REFERENCE TO STATUTE 

Business and Commerce Code, §3.506; Penal Code, §32.41(c); 
and Transportation Code, §201.208. 

§5.43. Methods of Payment. 

(a) Except as provided in subsection (b) of this section [§5.44 
of this title (relating to Exceptions)], all fees for department goods and 
services and any fees required in the administration of any department 
program may be paid to the department: 

(1) with a valid credit card issued by a financial institution 
chartered by a state or the United States; 

(2) by electronic funds transfer; 

(3) with a personal check, business check, cashier's check, 
or money order, payable to the Texas Department of Transportation; or 
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(4) by cash in person at locations made available for that 
purpose by the department. 

(b) The department may disallow one or more methods of pay-
ment for specified goods or services or at specified locations based on 
the administrative cost to process that method of payment. [Fees may 
be paid by credit card only if the transaction involves a charge of at 
least five dollars. Payments by credit card may not be made if a trans-
action involves a charge of more than $2,000.] 

(c) Persons paying by credit card may be required to [will] pay 
a service charge [of one dollar] per transaction along with the applica-
ble fee. 

[(d) Subsections (b) and (c) of this section do not apply to pay-
ments for subscriptions to and single issues of Texas Highways. Pay-
ments by check or money order for subscriptions to and single issues 
of the magazine are payable to Texas Highways.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2013. 
TRD-201306076 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 463-8683 

♦ ♦ ♦ 
43 TAC §5.44 
(Editor's note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of 
the Texas Department of Transportation or in the Texas Register office, 
James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

STATUTORY AUTHORITY 

The repeal is proposed under Transportation Code, §201.101, 
which provides the Texas Transportation Commission with the 
authority to establish rules for the conduct of the work of the de-
partment, and more specifically, Transportation Code, §201.208, 
authorizes the commission to adopt rules regarding the method 
of payment of a fee for any goods sold or services provided by 
the department or for the administration of any department pro-
gram. 

CROSS REFERENCE TO STATUTE 

Business and Commerce Code, §3.506; Penal Code, §32.41(c); 
and Transportation Code, §201.208. 

§5.44. Exceptions. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2013. 
TRD-201306074 

Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 463-8683 

CHAPTER 12. PUBLIC DONATION AND 
PARTICIPATION PROGRAM 
SUBCHAPTER A. PUBLIC PARTICIPATION 
PROGRAMS 
43 TAC §12.5, §12.7 
The Texas Department of Transportation (department) proposes 
amendments to §12.5 and §12.7, relating to landscaping partic-
ipation programs for improving the state highway system. 

EXPLANATION OF PROPOSED AMENDMENTS 

House Bill No. 3422 enacted by the 83rd Legislature, Regular 
Session, 2013, requires the department to establish a program 
under which the department may accept donations of landscape 
materials for state highways from any source. The department 
currently has two programs, the Landscape Cost Sharing Pro-
gram and the Landscape Partnership Program, that allow for 
landscape donations from local governments, businesses, and 
civic organizations. To implement H.B. 3422 the department is 
amending the existing landscape program rules to allow individ-
uals and organizations to participate in both programs. The de-
partment also is updating its rules regarding signs that may be 
erected at a landscape project site and traffic safety plans pro-
vided during installation and work on a project. 

Amendments to §12.5, Landscape Cost Sharing Program, ad-
dress the eligibility for participation in the program. The exist-
ing rules allow private businesses, civic organizations, and lo-
cal governments to participate in the program. H.B. 3422 re-
quires the department to accept landscape donations from "any 
source." To implement that requirement the amendments add in-
dividuals as potential participants and extend participation from 
civic organizations to all organizations. 

Amendments to §12.5(b)(3) and (g) standardize the require-
ments for signs that may be erected at a project site to recognize 
donor's participation in the program. The existing rules are silent 
regarding which party is to install and maintain signs along the 
highway right of way. These amendments update the section 
to clarify that the department will install and maintain signs, at 
the donor's expense, in order to increase safety by minimizing 
activities done on highway right of way by parties that may not 
have the requisite capabilities or expertise. The amendments to 
subsection (b) clarify that all signs must comply with the Texas 
Manual on Uniform Traffic Control Devices (TMUTCD); this 
change assures uniformity and consistency of all signs installed 
under this program. 

Amendments to §12.5(f) provide that the department will be 
responsible for the traffic safety plan by providing barricades, 
signs, and traffic handling devices when needed during installa-
tion or work on the project. Providing these safety features with 
department staff minimizes the activities done on highway right 
of way by parties that may not have the requisite capabilities or 
expertise to fully provide these services. 
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In addition, amendments to §12.5(f) allow the department to 
make an exception for a local government to erect and maintain 
a sign, and to provide barricades, signs, and traffic handling 
devices. Unlike other types of participants in the landscape 
program, a local government may be experienced in performing 
traffic safety plans and may have the ability and resources to 
manufacture and install signs that comply with TMUTCD. Use 
of the exception gives a local government the opportunity to use 
its staff to perform traffic functions instead of paying TxDOT for 
those services. 

Changes made to §12.5(f)(2)(H) in 2011 inadvertently dropped 
words at the end of that subparagraph. The amendments add 
"thing reasonably regarded as economic gain or advantage" af-
ter "other" to make the sentence grammatically correct. 

Amendments to §12.5(g) clarify that the erection or replacement 
of a program sign is conditioned on the local government's or 
donor's payment of the cost of manufacturing and erecting the 
sign. The amendments also provide that sign costs will not be 
counted as a participant's required contribution. 

Amendments to §12.7, Landscape Partnership Program, make 
changes consistent with the changes to §12.5 in regards to par-
ticipation, signs, and traffic safety plans. Individuals and or-
ganizations are added as eligible participants to comply with 
H.B. 3422. The amendments require the sign to comply with 
TMUTCD and provide that the department will install the sign 
only after payment by the donor of the cost of manufacturing 
and erecting the sign. The amendments also state that the traffic 
safety plan including barricades, signs, and traffic handling de-
vices will be provided by the department. However, the amend-
ments include the same exception that was added to §12.5 pro-
viding that the department may allow a local government to be 
responsible for the signs and the traffic safety plan. The pro-
grams are similar and maintaining consistency where possible 
helps the department in overseeing the programs. 

FISCAL NOTE 

James Bass, Chief Financial Officer, has determined that for 
each of the first five years in which the amendments as pro-
posed are in effect, there will be no fiscal implications for state or 
local governments as a result of enforcing or administering the 
amendments. 

Mark Marek, Director, Design Division, has certified that there 
will be no significant impact on local economies or overall em-
ployment as a result of enforcing or administering the amend-
ments. 

PUBLIC BENEFIT AND COST 

Mr. Marek has also determined that for each year of the first 
five years in which the sections are in effect, the public benefit 
anticipated as a result of enforcing or administering the amend-
ments will be increased opportunity for participation in programs 
that support aesthetic improvement of the state highway system. 
There are no anticipated economic costs for persons required to 
comply with the sections as proposed. There will be no adverse 
economic effect on small businesses. 

SUBMITTAL OF COMMENTS 

Written comments on the proposed amendments to §12.5 and 
§12.7 may be submitted to Rule Comments, Office of General 
Counsel, Texas Department of Transportation, 125 East 11th 
Street, Austin, Texas 78701-2483 or to RuleComments@tx-
dot.gov with the subject line "12.5." The deadline for receipt of 

comments is 5:00 p.m. on February 3, 2014. In accordance with 
Transportation Code, §201.811(a)(5), a person who submits 
comments must disclose, in writing with the comments, whether 
the person does business with the department, may benefit 
monetarily from the proposed amendments, or is an employee 
of the department. 

STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§201.101, which provides the Texas Transportation Commis-
sion with the authority to establish rules for the conduct of the 
work of the department, and more specifically Transportation 
Code §392.003, which authorizes the Texas Transportation 
Commission to adopt rules to establish a program under which 
the department may accept landscape donations. 

CROSS REFERENCE TO STATUTE 

Transportation Code, §392.003. 

§12.5. Landscape Cost Sharing Program. 
(a) Purpose. The Landscape Cost Sharing Program (Program) 

allows individuals, private businesses, [civic] organizations, and local 
governments an opportunity to support the aesthetic improvement of 
the state highway system by sharing the project development, establish-
ment, and maintenance cost of landscaping the state highway system. 
This section sets forth policies and procedures governing the Program. 

(b) Participation. 

(1) Eligible entities. An individual, [A local government 
or a] private business, organization, or local government [or civic] may 
share in the cost of the development, establishment, and maintenance 
of the landscaping of a segment of the state highway system upon ap-
proval of the district engineer. An individual, [A] private business, or 
[civic] organization is eligible to participate: 

(A) as a donor through the local government by provid-
ing to the local government donations in an amount equal to not less 
than 25% of the local government's share of the project cost; or 

(B) as a non-governmental donor by providing dona-
tions directly to the department if the donor is located in the county 
or a county adjacent to the county in which the project site is located. 

(2) Compliance with other rules. The department will 
process a donation under paragraph (1)(B) of this subsection in 
accordance with the requirements of Chapter 1, Subchapter M [G] of 
this title (relating to Donations). If a provision of this section conflicts 
with a provision of Chapter 1, Subchapter M [G] of this title, this 
section will prevail. 

(3) Sign. The department may install a sign at the project 
site announcing the local government's or donor's participation in the 
Program. The sign must conform to the Texas Manual on Uniform 
Traffic Control Devices. On approval of the district engineer of the 
district in which the project site is located, a municipality may erect 
and maintain a sign within the municipality's jurisdiction announcing 
participation in the Program. [The local government or donor will re-
ceive recognition of the donation by the erection, at the project site, of 
a sign announcing participation by the donor in the Program.] 

(c) Application. 

(1) A local government or donor that desires to participate 
or to continue to participate in the Program shall submit an application 
to the district engineer of the district in which the project site is located. 

(2) The application shall be in the form prescribed by the 
department and shall at a minimum include: 

PROPOSED RULES January 3, 2014 39 TexReg 61 



(A) the date of application; 

(B) the name, telephone number, and complete mailing 
address of the local government or donor; 

(C) the highway section the local government or donor 
is interested in developing; 

(D) the project concept plan, containing sketches, 
drawings, estimates, specifications, and descriptive text as may be 
required by the department to evaluate the project under required 
general, site, and design considerations, to determine the proposed 
design intent, and to estimate the amount of department participation; 
and 

(E) a statement, chart, or spreadsheet based on the 
project concept plan, which illustrates the recommended responsibil-
ities of the department and the local government and, if applicable, 
the donor (this statement, chart, or spreadsheet shall contain fully 
itemized cost figures for each portion of the project as may be required 
for the department to evaluate the recommended fair-market values 
for acceptable material and services proposed). 

(d) Conditions. In order to participate in the Program, each 
project must meet the departments approval under general, site, and 
design considerations. 

(1) General considerations. Normally, work on state high-
way right-of-way will be performed by state forces or by contractors 
selected and administered by the department. The district engineer of 
the district in which the project site is located may grant an [An] ex-
ception [will be granted] to allow a local government or donor to per-
form work on state highway right-of-way under this Program [when 
approved by the district engineer]. 

(A) A local government or donor may participate in the 
joint beautification of the existing state highway system subject to the 
following restrictions. 

(i) If the project is determined by the department to 
be a highway-landscaping project, the department will evaluate accept-
ing labor, equipment, materials, design services, and cash as the con-
tribution toward the proposed project. 

(ii) If the project is determined by the department to 
be a pedestrian landscaping project, the departments participation will 
be limited to furnishing materials only for installation. 

(B) Unless waived by the department, projects shall ex-
ceed $25,000 if constructed by the department. 

(C) The cost of any previous work by the local govern-
ment or donor shall not be included as a portion of the contribution 
toward the project. 

(D) For a project to be evaluated by the department for 
work under the Program, the minimum value of acceptable non-cash 
contributions plus cash contributions by the local government or donor 
must equal or exceed $2,500. 

(E) If the department is to provide materials for the 
project, applicable statutes, rules, and procedures relating to the 
purchase of materials using state funds will apply. 

(F) If the department is to provide for the construction 
of any portion of the project, applicable statutes, rules, and procedures 
relating to scheduling, processing, and administering a highway im-
provement project through the departments highway letting process 
will apply. 

(2) Site considerations. For sites to be approved by the de-
partment, the following site conditions must be met. The site must: 

(A) not be scheduled for future construction as defined 
within the departments current unified transportation plan which would 
conflict with the activities proposed on the project; 

(B) contain sufficient right-of-way to reasonably permit 
planting and landscaping operations without conflicting with safety, 
geometric, and maintenance considerations; 

(C) not contain overhead or underground utilities, 
driveways, pavement, sidewalks, or highway system fixtures including 
traffic signage or signalization which will conflict with the planting or 
landscaping operations proposed under the project; and 

(D) not obstruct or interfere with existing drainage con-
ditions along the site. 

(3) Design considerations. For sites to be approved by the 
department, the following design considerations must be met. 

(A) The project design, as shown on the project concept 
plan, must be acceptable to the department. 

(B) Unless otherwise approved by the department, the 
project design may not include the following design elements: 

(i) plant material or fixtures which, in the opinion 
of the department, require an intensive level of continued establish-
ment and maintenance in order to assure the effectiveness and function 
within the design; 

(ii) flagpoles or pennant poles; 

(iii) fountains or water features; and 

(iv) statuary, sculpture, or other art objects. 

(C) The following items, if considered by the depart-
ment as an acceptable element of the project design plan, may not be 
included as a contribution cost, and will not be furnished or installed 
by the department: 

(i) benches and pedestrian seating; 

(ii) pedestrian or historic lighting or illumination 
systems; and 

(iii) trash or refuse receptacles. 

(D) The local government or donor must fully illustrate 
the recommended division of responsibilities as necessary for the de-
partment to evaluate the proposed manner of project implementation, 
establishment, and maintenance if applicable. The illustration of rec-
ommended project responsibilities shall at a minimum include: 

(i) preparing the project design plan, provided that 
the cost of providing the project design plan for a pedestrian landscap-
ing project shall be the sole responsibility of the local government or 
donor, and shall not be included as a portion of its contribution toward 
the project; 

(ii) furnishing and installing required material; and 

(iii) performing project establishment and mainte-
nance, if required, provided that the cost of performing project estab-
lishment and maintenance on a pedestrian landscaping project shall be 
the sole responsibility of the local government or donor and shall not 
be included as a portion of its contribution toward the project. 

(E) The local government or donor must fully itemize 
and document the proposed cash and non-cash contribution available to 
support the project. This itemization and documentation shall include 
at a minimum the following items: 

(i) amount of cash to be provided to the department; 
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(ii) non-cash value of each individual item of mate-
rial to be furnished by the local government or donor; 

(iii) cost of each individual item or material to be 
furnished by the department; 

(iv) non-cash value of labor and equipment neces-
sary to install each individual item of material if performed by the local 
government or donor; 

(v) cost of installing each individual item of material 
if performed by the department; and 

(vi) non-cash value of the project design plan if 
furnished by the local government or donor, provided the maximum 
acceptable non-cash value of furnishing the project design plan, based 
upon the selected project cost, including project establishment and 
maintenance for highway landscaping projects and excluding project 
establishment and maintenance for pedestrian landscaping projects, 
shall not exceed 8.5% for projects up to and including $200,000, and 
7.5% for projects greater than $200,000. 

(e) Amount of departmental participation. 

(1) Highway landscaping projects within the existing city 
limits of a city. The department, after approving the project under gen-
eral, site, and design considerations, will participate in up to 50% of 
the total cost of the project including project establishment and main-
tenance, and preparation of the project design plan. 

(2) Pedestrian landscaping within the existing city limits of 
a city. The department, after approving the project under general, site, 
and design considerations, will participate by furnishing material only 
up to but not exceeding 50% of the total cost of project development, 
excluding project establishment and maintenance and the preparation 
of the project design plan. 

(3) Highway landscaping projects outside the existing city 
limits of a city. The department, after approving the project under gen-
eral, site, and design considerations, will participate in up to 50% of 
the total project development, establishment, maintenance and design 
cost. 

(4) Pedestrian landscaping projects outside existing city 
limits. Unless otherwise approved, the department will not participate 
in the cost of these projects under the Program. 

(f) Agreement. 

(1) If the proposed project as submitted under subsection 
(c) of this section is approved by the department, the local government 
or donor shall enter into a written agreement with the department pro-
viding participation in the Program. The agreement becomes effective 
when finally executed by the department and shall terminate upon sat-
isfactory completion of the work as stipulated within the agreement. 
Work on any phase of the project may not begin until the agreement is 
fully executed by both parties. 

(2) The agreement shall be in the form prescribed by the 
department and shall at a minimum include the following terms. 

(A) The project design plan shall consist of plans, 
sketches, drawings, notes, estimates, and specifications as required by 
the department. 

(B) Any changes to the agreement shall be enacted by 
written amendment. 

(C) The parties shall not assign or otherwise transfer 
their obligations under this agreement except with prior written con-
sent of the other party. 

(D) The project design plan shall be subject to the re-
view and satisfactory approval by the department prior to a departmen-
tal bid opening. 

(E) Violation or breach of contract terms shall be 
grounds for termination of the agreement by the department. In the 
event of disputes as to obligations under the agreement, the depart-
ments decision shall otherwise be final and binding. 

(F) The local government or donor and its contractors, 
if any, shall to the extent provided by law, furnish certificates of insur-
ance, guarantees of self-insurance if appropriate, and indemnification 
as may be prescribed by the department. 

(G) The department, at the local government's or 
donor's expense, [The local government or donor] shall provide, erect, 
and maintain [to the satisfaction of the department] any barricades, 
signs, and traffic handling devices necessary to protect the safety 
of the travelling public while performing any work on the project. 
The department in its discretion may allow the local government to 
provide, erect, and maintain barricades, signs, and traffic handling 
devices required to comply with this subparagraph. 

(H) The departments employees shall not accept any 
benefits, gifts, or other thing reasonably regarded as economic gain or 
advantage. 

(3) The agreement shall include the funding arrangement 
and payment schedule. 

(g) General limiting conditions and eligibility. Because of ad-
ministrative, legislative, and financial constraints, the Program shall be 
subject to the following terms. 

(1) The department will consider such factors as width of 
right-of-way, geometrics, congestion, sight-distance, and maintenance 
requirements in determining the acceptability and/or amount of depart-
mental participation in any proposed project. 

(2) The department will not erect or replace a sign an-
nouncing participation in the Program, unless the local government or 
donor pays the cost of manufacturing and erecting the sign. The cost of 
manufacturing and erecting the sign will not be included as a portion 
of the local government's or donor's contribution toward the project. 
[Signage for the Program shall be four feet by four feet and shall be the 
least expensive and most effective for each situation. Exceptions to 
the standard signage must be approved by the department to ensure the 
safety of the traveling public. All costs associated with non-standard 
signage shall be paid by the local government or donor and shall not 
be included as a portion of its contribution toward the project.] 

(3) Work under the Program shall not be combined with 
any other landscape-related programs sponsored by the department. 

(4) If any actions are determined to be contrary to any leg-
islative restrictions or any restrictions on the use of appropriated funds 
for political activities, the department shall have the right to take any 
and all necessary remedial actions, including, but not limited to, the re-
moval of the signs displaying the local governmental entity's or donor's 
name. 

(h) Modification/termination of agreement. The agreement as 
cited in subsection (f) of this section may be modified in any manner 
at the sole discretion of the department. 

§12.7. Landscape Partnership Program. 

(a) Purpose. The Landscape Partnership Program (program) 
allows individuals, private businesses, [civic] organizations, and local 
governments an opportunity to support the aesthetic improvement of 
the state highway system by donating the project development, estab-
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lishment, and maintenance of a landscaped section of the state highway 
system. This section sets forth policies and procedures governing the 
program. 

(b) Participation. 

(1) Eligible entities. An individual, [A local government 
or a] private business, [or civic] organization, or local government may 
develop, establish, and maintain the landscape of a section of the state 
highway system upon approval of the district engineer. An individual, 
[A] private business, or [civic] organization is eligible to participate: 

(A) as a donor through the local government by provid-
ing donations to the local government; or 

(B) as a nongovernmental donor by providing dona-
tions directly to the department. 

(2) Compliance with other rules. The department will 
process a donation under paragraph (1)(B) of this subsection in 
accordance with the requirements of Chapter 1, Subchapter M [G] of 
this title (relating to Donations). If a provision of this section conflicts 
with a provision of Chapter 1, Subchapter M [G] of this title, this 
section will prevail. 

(3) Sign. The department may install a sign at the project 
site announcing the local government's or donor's participation in the 
program. The sign must conform to the Texas Manual on Uniform 
Traffic Control Devices. On approval of the district engineer of the 
district in which the project site is located, a municipality may erect 
and maintain a sign within the municipality's jurisdiction announcing 
participation in the program. [A sign may be erected at the project 
site, announcing participation in the program. The sign will be erected 
by the donor and will be maintained for the duration of the project 
agreement.] 

(c) Application. 

(1) A local government or donor that desires to participate 
or to continue to participate in the program shall submit an application 
to the district engineer of the district in which the project site is located. 

(2) The application shall be in the form prescribed by the 
department and shall at a minimum include: 

(A) the date of application; 

(B) the name, telephone number, and complete mailing 
address of the local government or donor; 

(C) the highway section the local government or donor 
is interested in developing, establishing, and maintaining; and 

(D) the project concept plan containing sketches, draw-
ings, specifications, and descriptive text as may be required by the de-
partment to evaluate the project under required general, site, and de-
sign considerations [consideration], to determine the proposed design 
intent. 

(d) Conditions. In order to participate in the program, each 
project must meet the departments approval under general, site, and 
design considerations. 

(1) General considerations. Normally, work on state high-
way right of way will be performed by state forces or under contracts 
awarded and administered by the department. The district engineer of 
the district in which the project site is located may grant [Under this 
program,] an exception [will be granted] to allow a local government 
or donor to perform work on state highway right of way [if the project 
is approved by the district engineer]. 

(2) Site considerations. For sites to be approved by the de-
partment, the following site conditions must be met. The site must: 

(A) not be scheduled for future construction, as defined 
within the departments current unified transportation plan, that would 
conflict with the activities proposed on the project; 

(B) contain sufficient right of way to reasonably permit 
planting and landscaping operations without conflicting with safety, 
geometric, and maintenance considerations; 

(C) not contain overhead or underground utilities, 
driveways, pavement, sidewalks, or highway system fixtures including 
traffic signage or signalization that would conflict with the planting or 
landscaping operations proposed under the project; and 

(D) not contain existing drainage conditions that will be 
obstructed or otherwise interfered with by the project. 

(3) Design considerations. For sites to be approved by the 
department, the following design considerations must be met. 

(A) The project design, as shown on the project concept 
plan, must be acceptable to the department. 

(B) Unless otherwise approved by the department, the 
project design may not include the following design elements: 

(i) plant material or fixtures that, in the opinion of 
the department, require an intense level of continued establishment and 
maintenance in order to assure the effectiveness and function within the 
design; 

(ii) flagpoles or pennant poles; 

(iii) fountains or water features; 

(iv) statuary, sculpture, or other art objects; and 

(v) logos or other advertising. 

(e) General limiting conditions and eligibility. Because of ad-
ministrative, legislative, and financial constraints, the program shall be 
subject to the following terms. 

(1) The department will consider such factors as width of 
right of way, geometrics, congestion, sight distance, and maintenance 
requirements in determining the acceptability of any proposed project. 

(2) The department will not erect or replace a sign an-
nouncing participation in this program unless the local government or 
donor pays the cost of manufacturing and erecting the sign. [Signage 
for the program shall be four feet by four feet and shall conform to 
the current Texas Manual on Uniform Traffic Control Devices. All 
costs associated with signage shall be paid by the local government or 
donor.] 

(3) Work under the program shall not be combined with 
any other landscape-related programs sponsored by the department. 

(f) Agreement. 

(1) If the proposed project as submitted under subsection 
(c) of this section is approved by the department, the local government 
or donor shall enter into a written agreement with the department pro-
viding participation in the program. Work on any phase of the project 
may not begin until the agreement is fully executed by both parties. 

(2) The agreement shall be in the form prescribed by the 
department and shall at a minimum include the following terms. 

(A) The project design plan shall consist of plans, 
sketches, drawings, notes, estimates, maintenance work schedules, 
and specifications as required by the department. 
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(B) Any changes to the agreement shall be enacted by 
written amendment. 

(C) The parties shall not assign or otherwise transfer 
their obligations under this agreement, except with prior written con-
sent of the other party. 

(D) The project design plan shall be subject to the re-
view and satisfactory approval by the department prior to installation. 

(E) Violation or breach of contract terms shall be 
grounds for termination of the agreement by the department. In the 
event of disputes as to obligations under the agreement, the depart-
ments decision shall be final and binding. 

(F) The local government or donor and its contractors, 
if any, shall to the extent provided by law, furnish certificates of insur-
ance, guarantees of self-insurance if appropriate, and indemnification 
as may be prescribed by the department. 

(G) The department, at the local government's or 
donor's expense, [The local government or donor] shall provide, erect, 
and maintain [to the satisfaction of the department] any barricades, 
signs, and traffic handling devices necessary to protect the safety 
of the travelling public while performing any work on the project. 
The department in its discretion may allow the local government to 
provide, erect, and maintain barricades, signs, and traffic handling 
devices required to comply with this subparagraph. 

(H) The agreement shall be for a period of not less than 
two years. If after two years, the local government or donor desires to 
continue the project, the agreement shall be subject to renewal. 

(3) A donation schedule, if applicable, shall be outlined in 
the agreement. 

(g) Modification/termination of agreement. The agreement as 
cited in subsection (f) of this section may be modified in any manner 
at the sole discretion of the department. 

(1) If the project is not installed within one year, the agree-
ment becomes void. 

(2) If the local government or donor fail to maintain the 
project according to the schedule outlined in the agreement, the project 
will be subject to removal at the department's discretion. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency’s legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2013. 
TRD-201306075 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 463-8683 

CHAPTER 21. RIGHT OF WAY 
SUBCHAPTER B. UTILITY ADJUSTMENT, 
RELOCATION, OR REMOVAL 
43 TAC §21.23 

The Texas Department of Transportation (department) proposes 
amendments to §21.23, relating to the cost of relocating utility 
facilities for toll projects. 

EXPLANATION OF PROPOSED AMENDMENTS 

House Bill No. 2585, 83rd Legislature, Regular Session, 2013, 
amended Transportation Code, §203.092, Subsections (a-1), 
(a-2), and (a-3), that deal with shared responsibility for the 
cost of relocating utility facilities on certain toll projects required 
by the improvement, construction, or expansion of those toll 
projects. The statutory amendments removed the September 
1, 2013, expiration date and made the cost sharing provisions 
permanent. These rule amendments conform the department's 
rules to those statutory changes. 

Amendments to §21.23, State Participation in Toll-Related Re-
locations, delete the expiration date of September 1, 2013, pro-
vided in subsection (d)(2) of that section. The department and 
utility owner will continue to share equally in the cost of a re-
location of a utility facility that is required by the improvement, 
construction, or expansion of certain toll projects. 

FISCAL NOTE 

James Bass, Chief Financial Officer, has determined that for 
each of the first five years in which the amendments as pro-
posed are in effect, there will be no fiscal implications for state or 
local governments as a result of enforcing or administering the 
amendments. 

John P. Campbell, P.E., Director, Right of Way Division, has cer-
tified that there will be no significant impact on local economies 
or overall employment as a result of enforcing or administering 
the amendments. 

PUBLIC BENEFIT AND COST 

Mr. Campbell has also determined that for each year of the first 
five years in which the sections are in effect, the public benefit 
anticipated as a result of enforcing or administering the amend-
ments will be the increased efficiency in relocating utility facili-
ties on certain toll projects because utility owners will continue 
to share equally the cost of the relocation of utility facilities re-
quired by the improvement, construction, or expansion of the toll 
projects. There are no anticipated economic costs for persons 
required to comply with the sections as proposed. There will be 
no adverse economic effect on small businesses. 

SUBMITTAL OF COMMENTS 

Written comments on the proposed amendments to §21.23(d)(2) 
may be submitted to Rule Comments, Office of General Coun-
sel, Texas Department of Transportation, 125 East 11th Street, 
Austin, Texas 78701-2483 or to RuleComments@txdot.gov 
with the subject line "§21.23." The deadline for receipt of com-
ments is 5:00 p.m. on February 3, 2014. In accordance with 
Transportation Code, §201.811(a)(5), a person who submits 
comments must disclose, in writing with the comments, whether 
the person does business with the department, may benefit 
monetarily from the proposed amendments, or is an employee 
of the department. 

STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§201.101, which provides the Texas Transportation Commission 
with the authority to establish rules for the conduct of the work 
of the department, and more specifically, Transportation Code, 
§203.095, which authorizes the commission to adopt rules to 
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implement Chapter 203, Subchapter E, Relocation of Utility 
Facilities. 

CROSS REFERENCE TO STATUTE 

Transportation Code, §203.092. 

§21.23. State Participation in Toll-Related Relocations. 

(a) This section applies to the relocation of utility facilities 
made necessary by: 

(1) an improvement of a nontolled state highway facility to 
add one or more tolled lanes; 

(2) an improvement of a nontolled state highway that has 
been converted to a toll project on the state highway system; or 

(3) the construction on a new location of a toll project on 
the state highway system or the expansion of such a toll project. 

(b) As a condition for reimbursement under this section: 

(1) the Texas Transportation Commission must designate 
the highway facility to be constructed or improved as a toll project; 
and 

(2) the utility owner must enter into an agreement concern-
ing the terms of the relocation under subsection (c) of this section. 

(c) Agreement. 

(1) The utility owner, prior to incurring relocation costs, 
shall enter into an agreement concerning the terms of the relocation 
with the department, or with a department contractor under a compre-
hensive development agreement whose scope of work includes respon-
sibility for utility relocations made necessary by the project. 

(2) Execution of an agreement shall be based on a deter-
mination by the department, or a department contractor if authorized 
under a comprehensive development agreement, that a conflict exists 
between a proposed project and a utility facility. 

(3) If a dispute arises concerning the existence of a conflict, 
the Right of Way Director may authorize the execution of a toll road 
utility agreement based on evidence presented by the affected utility. 

(d) Eligible relocation costs. 

(1) Eligible relocation costs include necessary material ac-
quisition, engineering and planning costs, and the physical installation 
of materials. 

(2) The department will reimburse 50% of eligible relo-
cation costs that are actually incurred by the utility owner. [prior to 
September 1, 2013. Relocation costs incurred on or after that date will 
not be reimbursed.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2013. 
TRD-201306077 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 463-8683 

CHAPTER 28. OVERSIZE AND OVERWEIGHT 
VEHICLES AND LOADS 
SUBCHAPTER C. PORT OF BROWNSVILLE 
PERMITS 
43 TAC §§28.20 - 28.22 
The Texas Department of Transportation (department) proposes 
amendments to §§28.20 - 28.22, concerning Port of Brownsville 
Permits. 

EXPLANATION OF PROPOSED AMENDMENTS 

Transportation Code, §623.219(a), requires the Texas Trans-
portation Commission (commission) to designate the most 
direct route from specified international bridges to the Port 
of Brownsville to be used for permits issued by the Port of 
Brownsville. House Bill No. 3125, 83rd Legislature, Regular 
Session, 2013, added authority for the movement of oversize 
and overweight vehicles from the Free Trade International 
Bridge to the Port of Brownsville under permits issued by the 
Port of Brownsville. The amendments implement the changes 
made by H.B. 3125. 

Amendments to §28.20 add language to allow the Port of 
Brownsville to issue permits for the operation of overweight 
vehicles from the Free Trade International Bridge to the en-
trance of the Port of Brownsville using Farm-to-Market Road 
509, United States Highways 77 and 83, Farm-to-Market Road 
511, State Highway 550, and East Loop (State Highway 32) 
as authorized by House Bill 3125. This will provide the Port of 
Brownsville with the ability to extend its permitting process to 
other businesses that are within the port area. 

Amendments to §28.21(b) add the new permitted route to the 
list of roads for which the department may require the Port of 
Brownsville to obtain a surety bond to ensure that maintenance 
of the new routes would be covered under the surety bond if 
needed. 

Amendments to §28.21(h)(1) add language to accommodate the 
new additional route in §28.20 to ensure the permit fees are used 
for maintenance on these additional roadways. 

Amendments to §28.21(h)(2)(E) are made so that the Port of 
Brownsville may issue a permit and collect a fee for overweight 
vehicles traveling from the Free Trade International Bridge to the 
entrance of the Port of Brownsville using Farm-to-Market 509, 
United States Highways 77 and 83, Farm-to-Market Road 511, 
State Highway 550, and East Loop (State Highway 32); or a lo-
cation within the Port of Brownsville, traveling on Farm-to-Market 
509, United States Highways 77 and 83, Farm-to-Market Road 
511, State Highway 550, and East Loop (State Highway 32) to 
the Free Trade International Bridge as authorized under House 
Bill 3125. 

Amendments to §28.21(i) add language to include the new 
roadways in the maintenance contract between the Port of 
Brownsville and the department. This ensures maintenance of 
the new route in the same manner as the current routes. 

Amendments to §28.22(a)(8) add language to accommodate the 
new route being added in §28.20. The changes to this section 
authorize the appropriate route information to be included on the 
permit application. 

FISCAL NOTE 
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James Bass, Chief Financial Officer, has determined that for 
each of the first five years in which the amendments as proposed 
are in effect, there will be minimal fiscal implications for state or 
local governments as a result of enforcing or administering the 
amendments. 

Howard Holland, Director, Maintenance Division, has certified 
that there will be no significant impact on local economies or 
overall employment as a result of enforcing or administering the 
amendments. 

PUBLIC BENEFIT AND COST 

Mr. Holland has also determined that for each year of the first five 
years in which the sections are in effect, the public benefit antic-
ipated as a result of enforcing or administering the amendments 
will be convenience and improved public safety. There are no 
anticipated economic costs for persons required to comply with 
the sections as proposed. There will be no adverse economic 
effect on small businesses. 

SUBMITTAL OF COMMENTS 

Written comments on the proposed amendments to §§28.20 -
28.22 may be submitted to Rule Comments, Office of General 
Counsel, Texas Department of Transportation, 125 East 11th 
Street, Austin, Texas 78701-2483 or to RuleComments@tx-
dot.gov with the subject line "28.20." The deadline for receipt of 
comments is 5:00 p.m. on February 3, 2014. In accordance with 
Transportation Code, §201.811(a)(5), a person who submits 
comments must disclose, in writing with the comments, whether 
the person does business with the department, may benefit 
monetarily from the proposed amendments, or is an employee 
of the department. 

STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§201.101, which provides the commission with the authority to 
establish rules for the conduct of the work of the department, 
and more specifically, Transportation Code, §623.002, which 
provides the commission with the authority to establish rules 
necessary to implement Transportation Code, Chapter 623, 
Transportation Code, §623.212, which allows the commission 
to authorize the authority to issue permits for the movement 
of oversize or overweight vehicles, and Transportation Code, 
§623.219(a), requires the Texas Transportation Commission 
(commission) to designate the most direct route from specified 
international bridges to the Port of Brownsville. 

CROSS REFERENCE TO STATUTE 

Transportation Code, Chapter 623, Subchapter K. 

§28.20. Purpose. 
In accordance with Transportation Code, Chapter 623, Subchapter K, 
the department may authorize the Brownsville Navigation District of 
Cameron County, Texas (Port of Brownsville) to issue permits for 
the movement of oversize or overweight vehicles carrying cargo on 
State Highway 48/State Highway 4 between the Gateway Interna-
tional Bridge and any location along that highway within the Port 
of Brownsville, or on U.S. Highway 77/U.S. Highway 83 and State 
Highway 48/State Highway 4 between the Veterans International 
Bridge at Los Tomates and any location along that highway within the 
Port of Brownsville or from the Free Trade International Bridge to the 
entrance of the Port of Brownsville using Farm-to-Market Road 509, 
United States Highways 77 and 83, Farm-to-Market Road 511, State 
Highway 550, and East Loop (State Highway 32). This subchapter 
sets forth the requirements and procedures applicable to the issuance 

of permits by the Port of Brownsville for the movement of oversize 
and overweight vehicles. 

§28.21. Responsibilities. 

(a) Authority to issue permits. The Port of Brownsville may is-
sue a permit for travel on the roads designated by Transportation Code, 
§623.219(a) by a vehicle or vehicle combination that exceeds the ve-
hicle size or weight limits specified by Transportation Code, Chapter 
621, Subchapters B and C but does not exceed loaded dimensions of 
12 feet wide, 16 feet high, or 110 feet long, or 125,000 pounds gross 
weight. 

(b) Surety bond. The department may require the Port of 
Brownsville to post a surety bond in the amount of $500,000 for 
the purpose of reimbursing the department for actual maintenance 
costs of State Highway 48/State Highway 4, U.S. Highway 77/U.S. 
Highway 83, Farm-to-Market Road 509, Farm-to-Market Road 511, 
State Highway 550, and East Loop (State Highway 32) in the event 
that sufficient revenue is not collected from permits issued under this 
subchapter. 

(c) Verification of permits. All permits issued by the Port of 
Brownsville shall be carried in the permitted vehicle. The Port of 
Brownsville shall provide access for verification of permit authenticity 
by law enforcement and department personnel. 

(d) Training. The Port of Brownsville shall secure any training 
necessary for personnel to issue permits under this subchapter. The 
department may provide assistance with training upon request by the 
Port of Brownsville. 

(e) Accounting. The department shall develop accounting pro-
cedures related to permits issued under this subchapter which the Port 
of Brownsville must comply with for the purpose of revenue collec-
tions and any payment made to the department under subsection (i) of 
this section. 

(f) Audits. The department may conduct audits annually or 
upon direction by the executive director of all Port of Brownsville per-
mit issuance activities. In order to insure compliance, audits will at a 
minimum include a review of all permits issued, financial transaction 
records related to permit issuance, review of vehicle scale weight tick-
ets and monitoring of personnel issuing permits under this subchapter. 

(g) Revocation of authority to issue permits. If the depart-
ment determines as a result of an audit that the Port of Brownsville 
is not complying with this subchapter, the executive director will is-
sue a notice to the Port of Brownsville allowing 30 days to correct any 
non-compliance issue. If after 30 days it is determined that the Port 
of Brownsville is not in compliance, then the executive director may 
revoke the Port of Brownsville's authority to issue permits. 

(1) Upon notification that its authority to issue permits un-
der this subchapter has been revoked, the Port of Brownsville may ap-
peal the revocation to the commission in writing. 

(2) In cases where a revocation is being appealed, the Port 
of Brownsville's authority to issue permits under this subchapter shall 
remain in effect until the commission makes a final decision regarding 
the appeal. 

(3) Upon revocation of authority to issue permits, termina-
tion of the maintenance contract, or expiration of this subchapter, all 
permit fees collected by the port, less allowable administrative costs, 
shall be paid to the department. 

(h) Fees. Fees collected under this subchapter shall be used 
solely to provide funds for the payments provided for under Transporta-
tion Code, §623.214, less administrative costs. 
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(1) The permit fee shall not exceed $80 per trip. The Port 
of Brownsville may retain up to 15 percent of such permit fees for 
administrative costs, and the balance of the permit fees shall be de-
posited in the state highway fund to be used for maintenance of State 
Highway 48/State Highway 4 and U.S. Highway 77/U.S. Highway 83, 
Farm-to-Market Road 509, Farm-to-Market Road 511, State Highway 
550, and East Loop (State Highway 32). 

(2) The Port of Brownsville may issue a permit and col-
lect a fee for a permit issued under this subchapter for any vehicle or 
vehicle combination exceeding vehicle size or weight as specified by 
Transportation Code, Chapter 621, Subchapters B and C, originating 
at: 

(A) the Gateway International Bridge traveling only on 
State Highway 48/State Highway 4 to any location along that highway 
within the Port of Brownsville; 

(B) a location within the Port of Brownsville traveling 
on State Highway 48/State Highway 4 to the Gateway International 
Bridge; 

(C) the Veterans International Bridge at Los Tomates, 
traveling on U.S. Highway 77/U.S. Highway 83 and State Highway 
48/State Highway 4 to any location along that highway within Port of 
Brownsville; [or] 

(D) a location within the Port of Brownsville, travel-
ing on State Highway 48/State Highway 4 and U.S. Highway 77/U.S. 
Highway 83 to the Veterans International Bridge at Los Tomates;[.] 

(E) the Free Trade International Bridge to the entrance 
of the Port of Brownsville using Farm-to-Market 509, United States 
Highways 77 and 83, Farm-to-Market Road 511, State Highway 550, 
and East Loop (State Highway 32); or 

(F) a location within the Port of Brownsville, traveling 
on East Loop (State Highway 32), State Highway 550, Farm-to-Market 
Road 511, United States Highways 77 and 83, and Farm-to-Market 509 
to the Free Trade International Bridge. 

(i) Maintenance Contract. The Port of Brownsville shall enter 
into a maintenance contract with the department for the maintenance 
of the portions of State Highway 4, State Highway 48, and U.S. High-
way 77/U.S. Highway 83, Farm-to-Market Road 509, Farm-to-Market 
Road 511, State Highway 550, and East Loop (State Highway 32) for 
which a permit may be issued under this subchapter. 

(1) Maintenance shall include, but is not limited to, rou-
tine maintenance, preventive maintenance, and total reconstruction of 
the roadway and bridge structures as determined by the department to 
maintain the current level of service. 

(2) The Port of Brownsville may make direct restitution to 
the department for actual maintenance costs in lieu of the department 
filing against the surety bond described in subsection (b) of this section, 
in the event that sufficient revenue is not collected. 

(j) Reporting. Port of Brownsville shall provide monthly and 
annual reports to the department's Finance Division regarding all per-
mits issued and all fees collected during the period covered by the re-
port. The report must be in a format approved by the department. 

§28.22. Permit Issuance Requirements and Procedures. 
(a) Permit application. Application for a permit issued under 

this subchapter shall be in a form approved by the department, and shall 
at a minimum include: 

(1) the name of the applicant; 

(2) date of issuance; 

(3) signature of the director of the Port of Brownsville; 

(4) a statement of the kind of cargo being transported; 

(5) the maximum weight and dimensions of the proposed 
vehicle combination, including number of tires on each axle, tire size 
for each axle, distance between each axle, measured from center of axle 
to center of axle, and the specific weight of each individual axle when 
loaded; 

(6) the kind and weight of each commodity to be trans-
ported, not to exceed loaded dimensions of 12 feet wide, 15 feet 6 
inches high, 110 feet long or 125,000 pounds gross weight; 

(7) a statement of any condition on which the permit is is-
sued; 

(8) a statement that the cargo shall be transported over the 
most direct route using State Highway 48/State Highway 4 between 
the Gateway International Bridge and any location along that highway 
within the Port of Brownsville, or using U.S. Highway 77/U.S. High-
way 83 and State Highway 48/State Highway 4 between the Veterans 
International Bridge at Los Tomates and any location along that high-
way within the Port of Brownsville or from the Free Trade International 
Bridge to the entrance of the Port of Brownsville using Farm-to-Market 
Road 509, United States Highways 77 and 83, Farm-to-Market Road 
511, State Highway 550, and East Loop (State Highway 32); 

(9) the location where the cargo was loaded; and 

(10) the date or dates on which movement authorized by 
the permit is allowed. 

(b) Permit issuance. 

(1) General. 

(A) The original permit must be carried in the vehicle 
for which it is issued. 

(B) A permit is void when an applicant: 

(i) gives false or incorrect information; 

(ii) does not comply with the restrictions or condi-
tions stated in the permit; or 

(iii) changes or alters the information on the permit. 

(C) A permittee may not transport an overdimension or 
overweight load with a voided permit. 

(2) Payment of permit fee. The Port of Brownsville may 
determine acceptable methods of payment. All fees transmitted to the 
department must be in U.S. currency. 

(c) Maximum permit weight limits. 

(1) An axle group must have a minimum spacing of four 
feet, measured from center of axle to center of axle, between each axle 
in the group to achieve the maximum permit weight for the group. 

(2) Two or more consecutive axle groups must have an axle 
spacing of 12 feet or greater, measured from the center of the last axle 
of the preceding group to the center of the first axle of the following 
group, in order for each group to be permitted for maximum permit 
weight. 

(3) Maximum permit weight for an axle or axle group is 
based on 650 pounds per inch of tire width or the following axle or 
axle group weights, whichever is the lesser amount: 

(A) single axle - 25,000 pounds; 

(B) two-axle group - 46,000 pounds; 
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(C) three-axle group - 60,000 pounds; 

(D) four-axle group - 70,000 pounds; 

(E) five-axle group - 81,400 pounds; or 

(F) trunnion axles - 60,000 pounds if; 

(i) the trunnion configuration has two axles; 

(ii) there are a total of 16 tires for a trunnion config-
uration; and 

(iii) the trunnion axle as shown in the following di-
agram is 10 feet in width. 
Figure: 43 TAC §28.22(c)(3)(F)(iii) (No change.) 

(4) A permit issued under this subchapter does not autho-
rize the vehicle to exceed manufacturer's tire load rating. 

(d) Vehicles exceeding weight limits. Any vehicle exceeding 
weight limits outlined in subsection (c) of this section, shall apply di-
rectly to the Texas Department of Motor Vehicles for an oversize or 
overweight permit in accordance Transportation Code, Chapter 623. 

(e) Registration. Any vehicle or combination of vehicles per-
mitted under this subchapter shall be registered in accordance with 
Transportation Code, Chapter 502. 

(f) Travel conditions. Movement of a permitted vehicle is pro-
hibited when visibility is reduced to less than 2/10 of one mile or the 
road surface is hazardous due to weather conditions such as rain, ice, 
sleet, or snow, or highway maintenance or construction work. 

(g) Daylight and night movement restrictions. An oversize 
permitted vehicle may be moved only during daylight hours; however, 
an overweight only permitted vehicle may be moved at any time. 

(h) Restrictions. 

(1) Any vehicle issued a permit by the Port of Brownsville 
must be weighed on scales capable of determining gross vehicle 

weights and individual axle loads. For the purpose of ensuring the 
accuracy of the permit, the scales must be certified by the Texas 
Department of Agriculture or accepted by the United Mexican States. 

(2) A valid permit and certified weight ticket must be pre-
sented to the gate authorities before the permitted vehicle shall be al-
lowed to exit or enter the port. 

(3) The owner of a vehicle permitted under this subchapter 
must be registered as a motor carrier in accordance with Transportation 
Code, Chapters 643 or 645, prior to the oversize or overweight permit 
being issued. The Port of Brownsville shall maintain records relative 
to this subchapter, which are subject to audit by department personnel. 

(4) Permits issued by the Port of Brownsville shall be in a 
form prescribed by the department. 

(5) The maximum speed for a permitted vehicle shall be 55 
miles per hour or the posted maximum, whichever is less. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2013. 
TRD-201306078 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: February 2, 2014 
For further information, please call: (512) 463-8683 
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TITLE 43. TRANSPORTATION 

PART 1. TEXAS DEPARTMENT OF 
TRANSPORTATION 

CHAPTER 5. FINANCE 
SUBCHAPTER E. PASS-THROUGH FARES 
AND TOLLS 
43 TAC §§5.52, 5.58, 5.59, 5.61 
Proposed amended §§5.52, 5.58, and 5.59; and new §5.61, pub-
lished in the June 14, 2013, issue of the Texas Register (38 

TexReg 3765), are withdrawn. The agency failed to adopt the
 
proposal within six months of publication. (See Government
 
Code, §2001.027, and 1 TAC §91.38(d).)
 

Filed with the Office of the Secretary of State on December 17,
 

2013.
 
TRD-201305981
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TITLE 1. ADMINISTRATION 

PART 4. OFFICE OF THE SECRETARY 
OF STATE 

CHAPTER 95. UNIFORM COMMERCIAL 
CODE 
The Office of the Secretary of State adopts amendments to 
§§95.100 - 95.102, 95.104, 95.106, 95.107, 95.201, 95.203 
- 95.205, 95.300 - 95.307, 95.309, 95.310, 95.313, 95.401 -
95.403, 95.406, 95.408, 95.500 - 95.503, 95.505, 95.604 and 
95.605, concerning Uniform Commercial Code, without changes 
to the proposed text as published in the November 15, 2013, 
issue of the Texas Register (38 TexReg 8037). 

The purpose of the amendments to the Uniform Commercial 
Code rules is to reflect current filing policies and procedures due 
to statutory requirements and to conform to national model ad-
ministrative rules promulgated by the International Association 
of Commercial Administrators. 

No comments were received regarding the adoption of the 
amendments. 

SUBCHAPTER A. GENERAL PROVISIONS 
1 TAC §§95.100 - 95.102, 95.104, 95.106, 95.107 
Statutory authority: The amendments are adopted in accor-
dance with §§9.501 - 9.527, Texas Business and Commerce 
Code; §§261.001 - 261.012, Texas Business and Commerce 
Code; §§14.001 - 14.007, Texas Property Code; Chapter 128, 
Texas Agriculture Code; Chapter 188, Texas Agriculture Code; 
§42.22, Texas Code of Criminal Procedure; §§70.3031 - 70.307, 
Texas Property Code; §§70.401 - 70.410, Texas Property Code; 
and §§51.901 - 51.905, Texas Government Code, which provide 
the Secretary of State with the authority to adopt rules neces-
sary to administer Subchapter E of Chapter 9, Texas Business 
and Commerce Code; Chapter 261, Texas Business and Com-
merce Code; Chapter 14, Uniform Federal Lien Registration 
Act, Subtitle H of Title 5; Texas Agriculture Code, Subtitle E of 
Title 6; Texas Agriculture Code, Subchapter D of Chapter 70; 
Property Code, Subchapter E of Chapter 70, Property Code; 
and Subchapter J of Chapter 51, Texas Government Code. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 20, 

2013. 
TRD-201306063 

Carmen Flores 
Deputy Director, Business and Public Filings 
Office of the Secretary of State 
Effective date: January 9, 2014 
Proposal publication date: November 15, 2013 
For further information, please call: (512) 463-5591 

SUBCHAPTER B. ACCEPTANCE AND 
REFUSAL OF DOCUMENTS 
1 TAC §§95.201, 95.203 - 95.205 
Statutory authority: The amendments are adopted in accor-
dance with §§9.501 - 9.527, Texas Business and Commerce 
Code; §§261.001 - 261.012, Texas Business and Commerce 
Code; §§14.001 - 14.007, Texas Property Code; Chapter 128, 
Texas Agriculture Code; Chapter 188, Texas Agriculture Code; 
§42.22, Texas Code of Criminal Procedure; §§70.3031 - 70.307, 
Texas Property Code; §§70.401 - 70.410, Texas Property Code; 
and §§51.901 - 51.905, Texas Government Code, which provide 
the Secretary of State with the authority to adopt rules neces-
sary to administer Subchapter E of Chapter 9, Texas Business 
and Commerce Code; Chapter 261, Texas Business and Com-
merce Code; Chapter 14, Uniform Federal Lien Registration 
Act, Subtitle H of Title 5; Texas Agriculture Code, Subtitle E of 
Title 6; Texas Agriculture Code, Subchapter D of Chapter 70; 
Property Code, Subchapter E of Chapter 70, Property Code; 
and Subchapter J of Chapter 51, Texas Government Code. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 20, 

2013. 
TRD-201306064 
Carmen Flores 
Deputy Director, Business and Public Filings 
Office of the Secretary of State 
Effective date: January 9, 2014 
Proposal publication date: November 15, 2013 
For further information, please call: (512) 463-5591 

SUBCHAPTER C. UCC INFORMATION 
MANAGEMENT SYSTEM 
1 TAC §§95.300 - 95.307, 95.309, 95.310, 95.313 
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Statutory authority: The amendments are adopted in accor-
dance with §§9.501 - 9.527, Texas Business and Commerce 
Code; §§261.001 - 261.012, Texas Business and Commerce 
Code; §§14.001 - 14.007, Texas Property Code; Chapter 128, 
Texas Agriculture Code; Chapter 188, Texas Agriculture Code; 
§42.22, Texas Code of Criminal Procedure; §§70.3031 - 70.307, 
Texas Property Code; §§70.401 - 70.410, Texas Property Code; 
and §§51.901 - 51.905, Texas Government Code, which provide 
the Secretary of State with the authority to adopt rules neces-
sary to administer Subchapter E of Chapter 9, Texas Business 
and Commerce Code; Chapter 261, Texas Business and Com-
merce Code; Chapter 14, Uniform Federal Lien Registration 
Act, Subtitle H of Title 5; Texas Agriculture Code, Subtitle E of 
Title 6; Texas Agriculture Code, Subchapter D of Chapter 70; 
Property Code, Subchapter E of Chapter 70, Property Code; 
and Subchapter J of Chapter 51, Texas Government Code. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 20, 

2013. 
TRD-201306065 
Carmen Flores 
Deputy Director, Business and Public Filings 
Office of the Secretary of State 
Effective date: January 9, 2014 
Proposal publication date: November 15, 2013 
For further information, please call: (512) 463-5591 

SUBCHAPTER D. FILING AND DATA ENTRY 
PROCEDURES 
1 TAC §§95.401 - 95.403, 95.406, 95.408 
Statutory authority: The amendments are adopted in accor-
dance with §§9.501 - 9.527, Texas Business and Commerce 
Code; §§261.001 - 261.012, Texas Business and Commerce 
Code; §§14.001 - 14.007, Texas Property Code; Chapter 128, 
Texas Agriculture Code; Chapter 188, Texas Agriculture Code; 
§42.22, Texas Code of Criminal Procedure; §§70.3031 - 70.307, 
Texas Property Code; §§70.401 - 70.410, Texas Property Code; 
and §§51.901 - 51.905, Texas Government Code, which provide 
the Secretary of State with the authority to adopt rules neces-
sary to administer Subchapter E of Chapter 9, Texas Business 
and Commerce Code; Chapter 261, Texas Business and Com-
merce Code; Chapter 14, Uniform Federal Lien Registration 
Act, Subtitle H of Title 5; Texas Agriculture Code, Subtitle E of 
Title 6; Texas Agriculture Code, Subchapter D of Chapter 70; 
Property Code, Subchapter E of Chapter 70, Property Code; 
and Subchapter J of Chapter 51, Texas Government Code. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 20, 

2013. 
TRD-201306066 

Carmen Flores 
Deputy Director, Business and Public Filings 
Office of the Secretary of State 
Effective date: January 9, 2014 
Proposal publication date: November 15, 2013 
For further information, please call: (512) 463-5591 

SUBCHAPTER E. SEARCH REQUESTS AND 
REPORTS 
1 TAC §§95.500 - 95.503, 95.505 
Statutory authority: The amendments are adopted in accor-
dance with §§9.501 - 9.527, Texas Business and Commerce 
Code; §§261.001 - 261.012, Texas Business and Commerce 
Code; §§14.001 - 14.007, Texas Property Code; Chapter 128, 
Texas Agriculture Code; Chapter 188, Texas Agriculture Code; 
§42.22, Texas Code of Criminal Procedure; §§70.3031 - 70.307, 
Texas Property Code; §§70.401 - 70.410, Texas Property Code; 
and §§51.901 - 51.905, Texas Government Code, which provide 
the Secretary of State with the authority to adopt rules neces-
sary to administer Subchapter E of Chapter 9, Texas Business 
and Commerce Code; Chapter 261, Texas Business and Com-
merce Code; Chapter 14, Uniform Federal Lien Registration 
Act, Subtitle H of Title 5; Texas Agriculture Code, Subtitle E of 
Title 6; Texas Agriculture Code, Subchapter D of Chapter 70; 
Property Code, Subchapter E of Chapter 70, Property Code; 
and Subchapter J of Chapter 51, Texas Government Code. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 20, 

2013. 
TRD-201306067 
Carmen Flores 
Deputy Director, Business and Public Filings 
Office of the Secretary of State 
Effective date: January 9, 2014 
Proposal publication date: November 15, 2013 
For further information, please call: (512) 463-5591 

SUBCHAPTER F. OTHER NOTICES OF LIENS 
1 TAC §95.604, §95.605 
Statutory authority: The amendments are adopted in accor-
dance with §§9.501 - 9.527, Texas Business and Commerce 
Code; §§261.001 - 261.012, Texas Business and Commerce 
Code; §§14.001 - 14.007, Texas Property Code; Chapter 128, 
Texas Agriculture Code; Chapter 188, Texas Agriculture Code; 
§42.22, Texas Code of Criminal Procedure; §§70.3031 - 70.307, 
Texas Property Code; §§70.401 - 70.410, Texas Property Code; 
and §§51.901 - 51.905, Texas Government Code, which provide 
the Secretary of State with the authority to adopt rules neces-
sary to administer Subchapter E of Chapter 9, Texas Business 
and Commerce Code; Chapter 261, Texas Business and Com-
merce Code; Chapter 14, Uniform Federal Lien Registration 
Act, Subtitle H of Title 5; Texas Agriculture Code, Subtitle E of 
Title 6; Texas Agriculture Code, Subchapter D of Chapter 70; 
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Property Code, Subchapter E of Chapter 70, Property Code; 
and Subchapter J of Chapter 51, Texas Government Code. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 20, 

2013. 
TRD-201306068 
Carmen Flores 
Deputy Director, Business and Public Filings 
Office of the Secretary of State 
Effective date: January 9, 2014 
Proposal publication date: November 15, 2013 
For further information, please call: (512) 463-5591 

CHAPTER 96. ELECTRIC UTILITY 
TRANSITION PROPERTY NOTICE FILINGS 
The Office of the Secretary of State adopts amendments to 
§§96.1 - 96.7, 96.20, 96.21, 96.40, 96.41, and 96.44, concern-
ing Electric Utility Transition Property Notice Filings, without 
changes to the proposed text as published in the November 15, 
2013, issue of the Texas Register (38 TexReg 8044). 

The purpose of the amendments to the Electric Utility Transi-
tion Property Notice Filing rules is to reflect current filing policies 
and procedures due to statutory requirements and to conform to 
national model administrative rules promulgated by the Interna-
tional Association of Commercial Administrators. 

No comments were received regarding adoption of the amend-
ments. 

SUBCHAPTER A. GENERAL PROVISIONS 
1 TAC §§96.1 - 96.7 
Statutory authority: The amendments are adopted under 
§§9.501 - 9.527, Texas Business and Commerce Code, and 
§39.309, Texas Utilities Code, which provide the Secretary of 
State with the authority to adopt rules necessary to administer 
Subchapter E of Chapter 9, Texas Business and Commerce 
Code, and Subchapter G of Chapter 39, Texas Utilities Code. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 20, 

2013. 
TRD-201306069 
Carmen Flores 
Deputy Director, Business and Public Filings 
Office of the Secretary of State 
Effective date: January 9, 2014 
Proposal publication date: November 15, 2013 
For further information, please call: (512) 463-5591 

SUBCHAPTER B. DUTIES OF THE FILING 
OFFICER 
1 TAC §96.20, §96.21 
Statutory authority: The amendments are adopted under 
§§9.501 - 9.527, Texas Business and Commerce Code, and 
§39.309, Texas Utilities Code, which provide the Secretary of 
State with the authority to adopt rules necessary to administer 
Subchapter E of Chapter 9, Texas Business and Commerce 
Code, and Subchapter G of Chapter 39, Texas Utilities Code. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 20, 

2013. 
TRD-201306070 
Carmen Flores 
Deputy Director, Business and Public Filings 
Office of the Secretary of State 
Effective date: January 9, 2014 
Proposal publication date: November 15, 2013 
For further information, please call: (512) 463-5591 

SUBCHAPTER C. STANDARDS OF REVIEW 
AND INDEXING 
1 TAC §§96.40, 96.41, 96.44 
Statutory authority: The amendments are adopted under 
§§9.501 - 9.527, Texas Business and Commerce Code, and 
§39.309, Texas Utilities Code, which provide the Secretary of 
State with the authority to adopt rules necessary to administer 
Subchapter E of Chapter 9, Texas Business and Commerce 
Code, and Subchapter G of Chapter 39, Texas Utilities Code. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 20, 

2013. 
TRD-201306071 
Carmen Flores 
Deputy Director, Business and Public Filings 
Office of the Secretary of State 
Effective date: January 9, 2014 
Proposal publication date: November 15, 2013 
For further information, please call: (512) 463-5591 

TITLE 10. COMMUNITY DEVELOPMENT 

PART 1. TEXAS DEPARTMENT OF 
HOUSING AND COMMUNITY AFFAIRS 

CHAPTER 1. ADMINISTRATION 
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SUBCHAPTER A. GENERAL POLICIES AND 
PROCEDURES 
10 TAC §1.22 
The Texas Department of Housing and Community Affairs (the 
"Department") adopts the repeal of 10 TAC Chapter 1, Subchap-
ter A, §1.22, concerning Providing Contact Information to the De-
partment, without changes to the proposal as published in the 
October 4, 2013, issue of the Texas Register (38 TexReg 6790). 

REASONED JUSTIFICATION. The purpose of the repeal is to al-
low the adoption of a new rule to set forth policies and procedures 
governing the provision of contact information to the Department. 
The adoption of new §1.22, Providing Contact Information to the 
Department, is published concurrently with this repeal in this is-
sue of the Texas Register. 

The Department accepted comments between October 4, 2013, 
and November 4, 2013. Comments regarding the repeal were 
accepted in writing by email, mail or fax. No comments were 
received concerning the repeal. 

STATUTORY AUTHORITY. The repeal is adopted pursuant to 
Texas Government Code, §2306.053, which authorizes the De-
partment to adopt rules. 

The repeal affects no other code, article, or statute. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 18, 

2013. 
TRD-201306014 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: January 7, 2014 
Proposal publication date: October 4, 2013 
For further information, please call: (512) 475-3959 

10 TAC §1.22 
The Texas Department of Housing and Community Affairs (the 
"Department") adopts new 10 TAC Chapter 1, Subchapter A, 
§1.22, concerning Providing Contact Information to the Depart-
ment, without changes to the proposed text as published in the 
October 4, 2013, issue of the Texas Register (38 TexReg 6790). 

REASONED JUSTIFICATION. The purpose of the new section 
is to ensure that contact information is provided to the Depart-
ment for all business matters. 

The Department accepted comments between October 4, 2013, 
and November 4, 2013. Comments regarding the new section 
would have been accepted in writing by email, mail or fax. No 
comments were received concerning the new section. 

STATUTORY AUTHORITY. The new section is adopted pur-
suant to Texas Government Code, §2306.053, which authorizes 
the Department to adopt rules governing the administration of 
the Department and its programs. 

The new section affects no other code, article, or statute. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 18, 

2013. 
TRD-201306013 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: January 7, 2014 
Proposal publication date: October 4, 2013 
For further information, please call: (512) 475-3959 

10 TAC §1.24 
The Texas Department of Housing and Community Affairs (the 
"Department") adopts the repeal of 10 TAC Chapter 1, §1.24, 
concerning Foreclosure Data Collection, without changes to the 
proposal as published in the September 27, 2013, issue of the 
Texas Register (38 TexReg 6357). 

REASONED JUSTIFICATION. The purpose of the repeal is to 
implement and comply with Senate Bill 109 of the 83rd Regu-
lar Legislative Session. Senate Bill 109 amended Chapter 51 of 
the Property Code by repealing Texas Property Code, §51.0022, 
which had required the collection of certain data regarding fore-
closures of residential property across the state. 

The Department accepted comments between September 27, 
2013, and October 28, 2013. Comments regarding the repeal 
would have been accepted in writing by email, mail or fax. No 
comments were received concerning the repeal. 

The Board approved the final orders adopting the repeal on De-
cember 12, 2013. 

STATUTORY AUTHORITY. The repeal is adopted pursuant to 
Texas Government Code, §2306.053, which authorizes the De-
partment to adopt rules. 

The adopted repeal affects no other code, article or statute. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 18, 

2013. 
TRD-201306015 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: January 7, 2014 
Proposal publication date: September 27, 2013 
For further information, please call: (512) 475-3959 

CHAPTER 21. MINIMUM ENERGY 
EFFICIENCY REQUIREMENTS FOR SINGLE 
FAMILY CONSTRUCTION ACTIVITIES 
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10 TAC §§21.1 - 21.6 
The Texas Department of Housing and Community Affairs (the 
"Department") adopts new 10 TAC Chapter 21, §§21.1 - 21.6, 
concerning Minimum Energy Efficiency Requirements for Sin-
gle Family Construction Activities. Section 21.4 and §21.6 are 
adopted with changes to the proposed text as published in the 
October 25, 2013, issue of the Texas Register (38 TexReg 7401). 
Sections 21.1 - 21.3 and §21.5 are adopted without changes and 
will not be republished. 

REASONED JUSTIFICATION. The rules are adopted to set forth 
requirements on minimum energy efficiency measures in the De-
partment's Single Family Programs, thereby improving lives and 
communities. Several sections were revised due to public com-
ments; no sections were deleted. 

SUMMARY OF PUBLIC COMMENT AND STAFF RECOMMEN-
DATIONS. 

Comments were accepted from October 25, 2013, through 
November 25, 2013, with comments received from: (1) Com-
munity Development Corporation of Brownsville; (2) Affordable 
Homes of South Texas, Inc.; and (3) County of Hidalgo. 

Section 21.4. General Requirements. 

COMMENT SUMMARY: Commenter (3) recommended that the 
effective date be changed from December 12, 2014, to January 
1, 2015, to make it easier for subrecipients to remember the date 
the rule goes into effect. 

STAFF RESPONSE: Staff agrees and recommends changing 
the date from December 12, 2014, to January 1, 2015. 

BOARD RESPONSE: The Board accepted Staff's recommenda-
tion. 

Section 21.5. New Construction and Reconstruction Activities. 

COMMENT SUMMARY: Commenter (1) stated that rehabilita-
tions cannot be certified as Energy Star unless the rehabilitation 
consists of completely gutting the house. The Commenter also 
stated that meeting Energy Star requirements will be difficult in 
smaller communities because of the requirements for HVAC con-
tractors. As a result, there should be an option to meet energy 
efficiency methods but not require certification. 

STAFF RESPONSE: Staff agrees. If a subrecipient cannot con-
struct an Energy Star certified house due to any number of rea-
sons, they may comply with this section by constructing a home 
that meets the minimum requirements of the 2009 IRC, Chapter 
11. Staff does not recommend changes to this section. 

BOARD RESPONSE: The Board accepted Staff's recommenda-
tion. 

Section 21.6. Housing Rehabilitation Activities. 

COMMENT SUMMARY: Commenters (1) and (3) suggested that 
replacing showerheads and bathroom faucets or aerators are dif-
ferent activities and that they should be separated into two poten-
tial measures to complete. Commenter (1) further recommended 
that while this would increase the number of potential items to 
complete, the minimum number of measures (six) should remain 
the same. 

STAFF RESPONSE: Staff agrees with both Commenters and 
recommends an increase in the number of potential measures 
from fourteen to fifteen while keeping in place the minimum num-
ber of six to comply with the rule. 

BOARD RESPONSE: The Board accepted Staff's recommenda-
tion. 

Section 21.6. Housing Rehabilitation Activities. 

COMMENT SUMMARY: Commenter (2) stated that the require-
ment to replace all showerheads and faucets or aerators may 
lead to replacing showerheads and faucets that are in good 
working order. Commenter recommends changing the word 
"all" to "any." 

STAFF RESPONSE: Staff agrees and recommends that all 
showerheads and faucets that require replacement shall be 
replaced with WaterSense certified products. 

BOARD RESPONSE: The Board accepted Staff's recommenda-
tion. 

Section 21.6. Housing Rehabilitation Activities. 

COMMENT SUMMARY: Commenter (1) recommended adding 
the replacement of domestic water heaters to the list of potential 
measures for rehabilitation projects. While this would increase 
the number of potential measures from fifteen to sixteen, the 
Commenter suggested keeping the minimum number of mea-
sures to complete at six. 

STAFF RESPONSE: Staff agrees and will add the following mea-
sure for rehabilitation activities: "Replacement of a 40-gallon nat-
ural gas domestic water heater with a new one with a minimum 
Energy Factor of 0.67. Replacement of a 40-gallon electric do-
mestic water heater with a new one with a minimum Energy Fac-
tor of 0.93. Domestic water heaters with different storage capac-
ities shall comply with Energy Star requirements." 

BOARD RESPONSE: The Board accepted Staff's recommenda-
tion. 

STATUTORY AUTHORITY. The new sections are adopted pur-
suant to the authority of Texas Government Code, §2306.053, 
which authorizes the Department to adopt rules, and pursuant 
to §2306.187, which requires the Department to adopt by rule 
minimum energy efficiency measures for single family construc-
tion activities. 

§21.4. General Requirements. 
The following general requirements shall apply to all single family con-
struction activities. 

(1) This chapter shall go into effect on January 1, 2015. All 
construction activities permitted or otherwise begun after this date shall 
comply with this chapter. 

(2) Local residential building codes that exceed some or all 
parts of this chapter shall take precedence. 

(3) A final inspection conducted by Administrators confirm-
ing compliance with this chapter shall be required for release of final 
payment from the Department. 

(4) All appliances, equipment, and fixtures installed or re-
placed shall be Energy Star or WaterSense certified products. 

§21.6. Housing Rehabilitation Activities. 
(a) Unless otherwise required by federal law or NOFA, this 

subsection is not applicable to Housing rehabilitation activities that do 
not exceed $10,000 in total construction costs. 

(b) A proposed scope of work and awarded construction con-
tract for existing single family residential dwellings that are rehabil-
itated shall contain, at a minimum, six of the measures described in 
paragraphs (1) - (16) of this subsection: 
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(1) Airsealing of all penetrations in the building envelope 
in accordance with Section N1102.4.1 of the 2009 International Resi-
dential Code. Exhaust fans in bathrooms and kitchens are required if 
Airsealing is completed; 

(2) Airsealing of ductwork located in unconditioned spaces 
in accordance with Section M1601.4.1 of the 2009 International Resi-
dential Code. Ductwork located in unconditioned spaces shall be insu-
lated to R-8; 

(3) Attic insulation shall be increased to R-30 (R-38 in Cli-
mate Zone 4 as defined by Figure N1101.2 of the 2009 International 
Residential Code), including insulation covering the top plates of ex-
terior walls. Baffles shall be installed in framing bays of existing soffit 
vents; 

(4) Attic accesses shall be insulated in accordance with 
Section N1102.2.3 of the 2009 International Residential Code; 

(5) Energy Star certified ceiling fans with light(s) shall be 
installed in each bedroom and in the main living space; 

(6) Inoperable windows requiring replacement shall be re-
placed with Energy Star certified windows for southern climates, meet-
ing the U-factor and Solar Heat Gain Coefficient for the climate zone 
of the dwelling as identified in Table N1101.2 of the 2009 International 
Residential Code; 

(7) Windows located on eastern and western facing walls 
shall have solar shades permanently installed; 

(8) South facing windows shall have permanently installed 
overhangs sized to keep summer sun from entering the home while 
allowing winter sun to enter the home. Flashing details shall maintain 
a positive drainage plane; 

(9) Exterior doors requiring replacement shall be replaced 
with Energy Star certified exterior doors; 

(10) All incandescent light bulbs in the kitchen, bathrooms, 
bedrooms, hallways, and the main living area shall be replaced with 
Energy Star certified compact florescent lamps (CFLs) or light-emitting 
diodes (LEDs); 

(11) All inoperable showerheads requiring replacement 
shall be WaterSense certified products; 

(12) All inoperable faucets requiring replacement shall be 
WaterSense certified products. If existing faucets are operable and do 
not need to be replaced, WaterSense certified aerators shall be installed; 

(13) Exhaust fans venting to the exterior shall be installed 
in all bathrooms and the kitchen in accordance with Chapter 15 of the 
2009 International Residential Code; 

(14) Replacement or installation of central heating and 
cooling equipment shall be sized as specified in Section M1401.3 of 
the 2009 International Residential Code; 

(15) Weatherstripping existing and operable exterior doors 
and windows; 

(16) Replacement of a 40-gallon natural gas domestic wa-
ter heater with a new one with a minimum Energy Factor of 0.67. Re-
placement of a 40-gallon electric domestic water heater with a new 
one with a minimum Energy Factor of 0.93. Domestic water heaters 
with different storage capacities shall comply with Energy Star require-
ments. 

(c) If one or more of these measures are existing and in oper-
able condition, they may be counted as a required measure. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 20, 

2013. 
TRD-201306072 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Effective date: January 9, 2014 
Proposal publication date: October 25, 2013 
For further information, please call: (512) 475-3959 

TITLE 13. CULTURAL RESOURCES 

PART 8. TEXAS FILM COMMISSION 

CHAPTER 121. TEXAS MOVING IMAGE 
INDUSTRY INCENTIVE PROGRAM 
13 TAC §121.9 
The Office of the Governor, Texas Film Commission (Commis-
sion) adopts an amendment to Chapter 121, §121.9, concerning 
Processing and Review of Applications, without changes to the 
proposed text as published in the November 15, 2013, issue of 
the Texas Register (38 TexReg 8048). 

The adopted amendment to §121.9 clarifies which documents 
will be accepted when verifying the residency of crew and cast 
members, including military personnel stationed in Texas. 

No comments were received regarding the amendment. 

The amendment is adopted pursuant to the Texas Government 
Code, §485.022, which directs the Commission to develop a pro-
cedure for the submission of grant applications and the awarding 
of grants, and Texas Government Code, Chapter 2001, Sub-
chapter B, which prescribes the standards for rulemaking by 
state agencies. 

No other codes, statutes, or articles are affected by this adoption. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 19, 

2013. 
TRD-201306056 
David Zimmerman 
Assistant General Counsel 
Texas Film Commission 
Effective date: January 8, 2014 
Proposal publication date: November 15, 2013 
For further information, please call: (512) 936-0181 

TITLE 22. EXAMINING BOARDS 
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PART 15. TEXAS STATE BOARD OF 
PHARMACY 

CHAPTER 297. PHARMACY TECHNICIANS 
AND PHARMACY TECHNICIAN TRAINEES 
22 TAC §297.10 
The Texas State Board of Pharmacy adopts amendments to 
§297.10 concerning Registration for Military Spouses. The 
amendments to §297.10 are adopted without changes to the 
proposed text as published in the September 27, 2013, issue of 
the Texas Register (38 TexReg 6534). 

The amendments to §297.10 implement Senate Bill 162 as 
passed by the 83rd Texas Legislature to allow for expedited 
procedures for licensure as a pharmacy technician for military 
spouses. 

No comments were received. 

The amendments are adopted under §551.002 and §554.051 
of the Texas Pharmacy Act (Chapters 551 - 566, 568 and 569, 
Texas Occupations Code). The Board interprets §551.002 as 
authorizing the agency to protect the public through the effective 
control and regulation of the practice of pharmacy. The Board 
interprets §554.051(a) as authorizing the agency to adopt rules 
for the proper administration and enforcement of the Act. 

The statutes affected by these amendments: Texas Pharmacy 
Act, Chapters 551 - 566, 568 and 569, Texas Occupations Code. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 18, 

2013. 
TRD-201306032 
Gay Dodson, R.Ph. 
Executive Director 
Texas State Board of Pharmacy 
Effective date: January 7, 2014 
Proposal publication date: September 27, 2013 
For further information, please call: (512) 305-8073 

TITLE 28. INSURANCE 

PART 1. TEXAS DEPARTMENT OF 
INSURANCE 

CHAPTER 1. GENERAL ADMINISTRATION 
SUBCHAPTER C. ASSESSMENT OF 
MAINTENANCE TAXES AND FEES 
28 TAC §1.414 
The Texas Department of Insurance adopts amendments to 28 
Texas Administrative Code §1.414, concerning the 2014 assess-
ment of maintenance taxes and fees imposed by the Texas In-
surance Code. The amendments are adopted without changes 
to the proposed text published in the November 15, 2013, issue 
of the Texas Register (38 TexReg 8094). 

Under Government Code §2001.033(a)(1), the department's 
reasoned justification for these amendments is set out in this 
order, which includes the preamble and rules. 

REASONED JUSTIFICATION. The amendments are necessary 
to adjust the rates of assessment for maintenance taxes and fees 
for 2014 on the basis of gross premium receipts for calendar year 
2013 and follow the methodology described below. 

Section 1.414 includes rates of assessment to be applied to life, 
accident, and health insurance; motor vehicle insurance; casu-
alty insurance and fidelity, guaranty, and surety bonds; fire insur-
ance and allied lines, including inland marine; workers' compen-
sation insurance; workers' compensation self-insured groups; ti-
tle insurance; health maintenance organizations (HMOs); third 
party administrators; nonprofit legal services corporations issu-
ing prepaid legal services contracts; and workers' compensation 
certified self-insurers. 

In general, the department's 2014 revenue need (the amount 
that must be funded by maintenance taxes or fees; examina-
tion overhead assessments; the department's self-directed bud-
get account, as established under Insurance Code §401.252; 
and premium finance examination assessments) is determined 
by calculating the department's total cost need, and subtracting 
from that number funds resulting from fee revenue and funds re-
maining from fiscal year 2013. 

To determine total cost need, the department combined costs 
from: (i) appropriations set out in Chapter 1411 (Senate Bill 1), 
Acts of the 83rd Legislature, Regular Session, 2013 (the Gen-
eral Appropriations Act), which come from two funds, the Gen-
eral Revenue Dedicated - Texas Department of Insurance Op-
erating Account No. 0036 (Account No. 0036) and the General 
Revenue Fund - Insurance Companies Maintenance Tax and In-
surance Department Fees; (ii) funds allowed by Insurance Code 
Chapter 401, Subchapters D and F, as approved by the com-
missioner of insurance for the self-directed budget account in 
the Treasury Safekeeping Trust Company to be used exclusively 
to pay examination costs associated with salary, travel, or other 
personnel expenses and administrative support costs; (iii) an es-
timate of other costs statutorily required to be paid from those two 
funds and the self-directed budget account, such as fringe ben-
efits and statewide allocated costs; and (iv) an estimate of the 
cash amount necessary to finance both funds and the self-di-
rected budget account from the end of the 2014 fiscal year un-
til the next assessment collection period in 2015. From these 
combined costs, the department subtracted costs attributable to 
the Division of Workers' Compensation (DWC) and the workers' 
compensation research and evaluation group. 

The department determined how to allocate the remaining 
cost need attributed to each funding source using the following 
method: 

For each section within the department that provides services di-
rectly to the public or the insurance industry, the department allo-
cated the costs for providing those direct services on a percent-
age basis to each funding source, such as the maintenance tax 
or fee line, the premium finance assessment, the self-directed 
budget account, the examination assessment, or another fund-
ing source. The department applied these percentages to each 
section's annual budget to determine the total direct cost to each 
funding source. The department calculated the percentage for 
each funding source by dividing the total directly allocated to 
each funding source by the total direct cost. The department 
used this percentage to allocate administrative support costs to 
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each funding source. Administrative support costs include ser-
vices provided by human resources, accounting, budget, the 
commissioner's administration, and information technology. The 
department calculated the total direct costs and administrative 
support costs for each funding source. 

The General Appropriations Act includes appropriations to state 
agencies other than the department that must be funded by Ac-
count No. 0036 and the General Revenue Fund - Insurance 
Companies Maintenance Tax and Insurance Department Fees. 
The department adds these costs to the sum of the direct costs 
when possible. For instance, the department allocates an appro-
priation to the Texas Department of Transportation for the crash 
information records system to the motor vehicle maintenance 
tax. The department includes costs for other agencies that can-
not be directly allocated to a funding source to the administrative 
support costs. For instance, the department includes an appro-
priation to the Texas Facilities Commission for building support 
costs in administrative support costs. 

The department calculates the total revenue need after complet-
ing the allocation of costs to each funding source. To complete 
the calculation of revenue need, the department removes costs, 
revenues, and the fund balance related to the self-directed bud-
get account. Based on remaining balances, the department re-
duces the total cost need by subtracting the estimated ending 
fund balance for fiscal year 2013 (August 31, 2013) and esti-
mated fee revenue collections for fiscal year 2014. The resulting 
balance is the estimated revenue need that must be supported 
during the 2014 fiscal year by the following funding sources: the 
maintenance taxes or fees, exam overhead assessments, and 
premium finance exam assessments. 

The department determines the revenue need for each main-
tenance tax or fee line by dividing the total cost need for each 
maintenance tax line by the total of the revenue needs for all 
maintenance taxes. The department multiplies the calculated 
percentage for each line by the total revenue need for mainte-
nance taxes. The resulting amount is the revenue need for each 
maintenance tax line. The department adjusts the revenue need 
by subtracting the estimated amount of fee and reimbursement 
revenue collected for each maintenance tax or fee line from the 
total of the revenue need for each maintenance tax or fee line. 
The department further adjusts the resulting revenue need as 
described in the following paragraphs. 

The cost allocated to the life, accident, and health maintenance 
tax exceeds the amount of revenue that can be collected at the 
maximum rate set by statute. The department allocates the dif-
ference between the amount estimated to be collected at the 
maximum rate and the costs allocated to the life, accident, and 
health maintenance tax to the other maintenance tax or fee lines. 
The department allocates the life, accident, and health shortfall 
based on each of the remaining maintenance tax or fee lines' 
proportionate share of the total costs for maintenance taxes or 
fees. The department uses the adjusted revenue need as the 
basis for calculating the maintenance tax rates. 

For each line of insurance, the department divides the adjusted 
revenue need by the estimated premium volume or assessment 
base to determine the rate of assessment for each maintenance 
tax or fee. 

The following paragraphs provide an explanation of the method-
ology to develop the proposed rates for DWC and the Office of 
Injured Employee Counsel (OIEC). 

To determine the revenue need, the department considered 
these factors applicable to costs for DWC and OIEC: (i) the 
appropriations in the General Appropriations Act for fiscal year 
2014 from Account No. 0036; (ii) estimated other costs statuto-
rily required to be paid from Account No. 0036, such as fringe 
benefits and statewide allocated costs; and (iii) an estimated 
cash amount to finance Account No. 0036 costs from the end of 
the 2014 fiscal year until the next assessment collection period 
in 2015. The department adds these three factors to determine 
the total revenue need. 

The department reduces the total revenue need by subtracting 
the estimated fund balance at August 31, 2013, and the DWC 
fee and reimbursement revenue estimated to be collected and 
deposited to Account No. 0036 in fiscal year 2014. The resulting 
balance is the estimated revenue need from maintenance taxes. 
The department calculated the maintenance tax rate by dividing 
the estimated revenue need by the combined estimated workers' 
compensation premium volume and the certified self-insurers' 
liabilities plus the amount of expense incurred for administration 
of self-insurance. 

The following paragraphs explain the methodology the depart-
ment used to develop the proposed rates for the workers' com-
pensation research and evaluation group. 

To determine the revenue need, the department considered 
the following factors applicable to the workers' compensation 
and research and evaluation group: (i) the appropriations in the 
General Appropriations Act for fiscal year 2014 from Account 
No. 0036 and from General Revenue Fund - Insurance Com-
panies Maintenance Tax and Insurance Department Fees; (ii) 
estimated other costs statutorily required to be paid from this 
funding source, such as fringe benefits and statewide allocated 
costs; and (iii) an estimated cash amount to finance costs from 
this funding source from the end of the 2014 fiscal year until 
the next assessment collection period in 2015. The department 
adds these three amounts to determine the total revenue need. 

The department reduced the total revenue need by subtracting 
the estimated fund balance at August 31, 2013. The resulting 
balance is the estimated revenue need from maintenance taxes. 
The department calculated the maintenance tax rate by dividing 
the estimated revenue need by the estimated assessment base. 

The following paragraphs provide a brief summary and analysis 
of the reasons for the adopted amendments. 

The amendment to the section heading reflects the year for 
which the proposed assessment of maintenance taxes and fees 
is applicable. The amendments in subsections (a) - (f), and 
(h) reflect the appropriate year for accurate application of the 
section. 

Amendments in subsections (a)(1) - (9), (c)(1) - (3), and (d) - (f) 
update rates to reflect the methodology the department devel-
oped for 2014. 

Finally, amendments in subsections (a)(1) - (9), (b), (c)(1) - (3), 
and (d) - (f) are nonsubstantive in nature to conform with the de-
partment's writing style guides. Every appearance of the words 
"pursuant to the" is changed to "under." 

HOW THE SECTION WILL FUNCTION. Section 1.414 provides 
the rates of assessment for maintenance taxes and fees for 2014 
to be applied to life, accident, and health insurance; motor ve-
hicle insurance; casualty insurance and fidelity, guaranty, and 
surety bonds; fire insurance and allied lines, including inland 
marine; workers' compensation insurance; workers' compensa-
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tion self-insured groups; title insurance; HMOs; third party ad-
ministrators; nonprofit legal services corporations issuing pre-
paid legal services contracts; and workers' compensation certi-
fied self-insurers. 

Subsection (a) establishes the calendar year 2013 rates for 
maintenance taxes and fees on gross premiums of insurers 
for the lines of insurance specified in paragraphs (1) - (9) 
of the subsection. Subsection (a)(1) sets the rate for motor 
vehicle insurance at .061 of 1.0 percent under Insurance Code 
§254.002. Subsection (a)(2) sets the rate for casualty insurance 
and fidelity, guaranty, and surety bonds at .112 of 1.0 percent 
under Insurance Code §253.002. Subsection (a)(3) sets the 
rate for fire insurance and allied lines, including inland marine, 
at .365 of 1.0 percent under Insurance Code §252.002. 

Paragraphs (4) - (8) of subsection (a) set rates for workers' 
compensation insurance; subsection (a)(4) sets a rate for 
workers' compensation insurance at .065 of 1.0 percent under 
Insurance Code §255.002. Subsection (a)(5) sets a rate for 
workers' compensation insurance at 1.543 percent under Labor 
Code §403.003. Subsection (a)(6) sets a rate for workers' 
compensation insurance at .014 of 1.0 percent under Labor 
Code §405.003. Subsection (a)(7) sets a rate for workers' 
compensation insurance at 1.543 percent under Labor Code 
§407A.301. Subsection (a)(8) sets a rate for workers' com-
pensation insurance at .065 of 1.0 percent under Labor Code 
§407A.302. Subsection (a)(9) sets the rate for title insurance at 
.072 of 1.0 percent under Insurance Code §271.004. 

Subsection (b) establishes the rates for maintenance taxes and 
fees for calendar year 2013 for life, health, and accident insur-
ance and the gross considerations for annuity and endowment 
contracts, setting them at .040 of 1.0 percent under Insurance 
Code §257.002. 

Subsection (c) establishes the rates for maintenance taxes for 
calendar year 2013 for entities specified in paragraphs (1) - (3) 
of the subsection. Subsection (c)(1) sets the rate for single-ser-
vice HMOs at $.26 per enrollee, for multiservice HMOs at $.78 
per enrollee, and for limited service HMOs at $.26 per enrollee, 
under Insurance Code §258.003. Subsection (c)(2) sets the rate 
for third party administrators at .027 of 1.0 percent of the cor-
rectly reported gross amount of administrative or service fees 
under Insurance Code §259.003. Subsection (c)(3) sets the rate 
for nonprofit legal services corporations at .020 of 1.0 percent 
of the correctly reported gross revenues under Insurance Code 
§260.002. 

Subsection (d) establishes the rates for maintenance taxes for 
certified self-insurers to support the workers' compensation re-
search and evaluation group in calendar year 2014. Subsec-
tion (d) sets a rate of .014 of 1.0 percent of the tax base calcu-
lated under Labor Code §405.003, and Labor Code §407.104(b) 
specifies that the maintenance tax must be billed to the certified 
self-insurer by DWC. 

Subsection (e) establishes the rates for maintenance taxes for 
workers' compensation self-insurance groups under Labor Code 
§405.003 and §407A.301 to support the workers' compensation 
research and evaluation group in calendar year 2014. Subsec-
tion (e) sets a rate of .014 percent of 1.0 percent of the tax base 
calculated under Labor Code §407.103(b). 

Subsection (f) establishes a self-insurer maintenance tax 
for certified self-insurers under Labor Code §407.103 and 
§407.104. The rate set by subsection (f) is 1.543 percent of the 
tax base calculated under Labor Code §407.103(b), and Labor 

Code §407.104(b) provides that it must be billed to the certified 
self-insurer by DWC. 

Subsection (g) notes that the enactment of Senate Bill 14, 78th 
Legislature, 2003, Regular Session, relating to certain insurance 
rates, forms, and practices did not affect the calculation of the 
maintenance tax rates or the assessment of the taxes. 

Subsection (h) provides for the taxes assessed under §1.414(a) 
- (c), and (e) to be payable and due to the Comptroller of Public 
Accounts, P.O. Box 149356, Austin, TX 78714-9356 on March 
1, 2014. 

SUMMARY OF COMMENTS AND AGENCY RESPONSE. The 
department did not receive any comments on the published pro-
posal. 

STATUTORY AUTHORITY. The amendments are adopted un-
der Insurance Code §§201.001(a)(1), (b), and (c); 201.052(a), 
(d), and (e); 251.001; 252.001 - 252.003; 253.001 - 253.003; 
254.001 - 254.003; 255.001 - 255.003; 257.001 - 257.003; 
258.002 - 258.004; 259.002 - 259.004; 260.001 - 260.003; 
271.002 - 271.006; and 36.001; and Labor Code §§403.002, 
403.003, 403.005, 405.003(a) - (c), 407.103, 407.104(b), 
407A.301, and 407A.302. 

Insurance Code §201.001(a)(1) states that the Texas Depart-
ment of Insurance operating account is an account in the gen-
eral revenue fund, and that the account includes taxes and fees 
received by the commissioner or comptroller that are required 
by the Insurance Code to be deposited to the credit of the ac-
count. Section 201.001(b) states that the commissioner must 
administer money in the Texas Department of Insurance operat-
ing account and may spend money from the account in accord 
with state law, rules adopted by the commissioner, and the Gen-
eral Appropriations Act. Section 201.001(c) states that money 
deposited to the credit of the Texas Department of Insurance op-
erating account may be used for any purpose for which money 
in the account is authorized to be used by law. 

Insurance Code §201.052(a) requires the department to reim-
burse the appropriate portion of the general revenue fund for the 
amount of expenses incurred by the comptroller in administering 
taxes imposed under the Insurance Code or another insurance 
law of Texas. Section 201.052(d) provides that in setting main-
tenance taxes for each fiscal year, the commissioner must en-
sure that the amount of taxes imposed is sufficient to fully reim-
burse the appropriate portion of the general revenue fund for the 
amount of expenses incurred by the comptroller in administering 
taxes imposed under the Insurance Code or another insurance 
law of Texas. Section 201.052(e) provides that if the amount of 
maintenance taxes collected is not sufficient to reimburse the ap-
propriate portion of the general revenue fund for the amount of 
expenses incurred by the comptroller, other money in the Texas 
Department of Insurance operating account must be used to re-
imburse the appropriate portion of the general revenue fund. 

Insurance Code §251.001 directs the commissioner to annually 
determine the rate of assessment of each maintenance tax im-
posed under Insurance Code Title 3 Subtitle C. 

Insurance Code §252.001 imposes a maintenance tax on each 
authorized insurer with gross premiums subject to taxation under 
Insurance Code §252.003. 

Insurance Code §252.001 also specifies that the tax required 
by Insurance Code Chapter 252 is in addition to other taxes im-
posed that are not in conflict with Insurance Code Chapter 252. 
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The Insurance Code §252.002 provides that the rate of assess-
ment set by the commissioner may not exceed 1.25 percent 
of the gross premiums subject to taxation under Insurance 
Code §252.003. Section 252.002(b) provides that the com-
missioner must annually adjust the rate of assessment of the 
maintenance tax so that the tax imposed that year, together 
with any unexpended funds produced by the tax, produces the 
amount the commissioner determines is necessary to pay the 
expenses during the succeeding year of regulating all classes 
of insurance specified under Insurance Code Chapters 1807, 
2001-2006, 2171, 6001, 6002, and 6003; Chapter 5, Subchap-
ter C; Chapter 544, Subchapter H; Chapter 1806, Subchapter 
D; and §403.002; Government Code §§417.007, 417.008, and 
417.009; and the Occupations Code Chapter 2154. 

Insurance Code §252.003 specifies that an insurer must pay 
maintenance taxes under Insurance Code Chapter 252 on the 
correctly reported gross premiums from writing insurance in 
Texas against loss or damage by bombardment; civil war or 
commotion; cyclone; earthquake; excess or deficiency of mois-
ture; explosion as defined by Insurance Code §2002.006(b); fire; 
flood; frost and freeze; hail, including loss by hail on farm crops; 
insurrection; invasion; lightning; military or usurped power; an 
order of a civil authority made to prevent the spread of a con-
flagration, epidemic, or catastrophe; rain; riot; the rising of the 
waters of the ocean or its tributaries; smoke or smudge; strike 
or lockout; tornado; vandalism or malicious mischief; volcanic 
eruption; water or other fluid or substance resulting from the 
breakage or leakage of sprinklers, pumps, or other apparatus 
erected for extinguishing fires, water pipes, or other conduits or 
containers; weather or climatic conditions; windstorm; an event 
covered under a home warranty insurance policy; or an event 
covered under an inland marine insurance policy. 

Insurance Code §253.001 imposes a maintenance tax on each 
authorized insurer with gross premiums subject to taxation under 
Insurance Code §253.003. Section 253.001 also provides that 
the tax required by Insurance Code Chapter 253 is in addition to 
other taxes imposed that are not in conflict with Insurance Code 
Chapter 253. 

Insurance Code §253.002 provides that the rate of assessment 
set by the commissioner may not exceed 0.4 percent of the gross 
premiums subject to taxation under Insurance Code §253.003. 
Section 253.002(b) provides that the commissioner must annu-
ally adjust the rate of assessment of the maintenance tax so that 
the tax imposed that year, together with any unexpended funds 
produced by the tax, produces the amount the commissioner de-
termines is necessary to pay the expenses during the succeed-
ing year of regulating all classes of insurance specified under 
Insurance Code §253.003. 

Insurance Code §253.003 specifies that an insurer must pay 
maintenance taxes under Insurance Code Chapter 253 on the 
correctly reported gross premiums from writing a class of insur-
ance specified under Insurance Code Chapters 2008, 2251, and 
2252; Chapter 5, Subchapter B; Chapter 1806, Subchapter C; 
Chapter 2301, Subchapter A; and Title 10, Subtitle B. 

Insurance Code §254.001 imposes a maintenance tax on each 
authorized insurer with gross premiums subject to taxation under 
Insurance Code §254.003. Section 254.001 also provides that 
the tax required by Insurance Code Chapter 254 is in addition to 
other taxes imposed that are not in conflict with Insurance Code 
Chapter 254. 

Insurance Code §254.002 provides that the rate of assessment 
set by the commissioner may not exceed 0.2 percent of the gross 
premiums subject to taxation under Insurance Code §254.003. 
Section 254.002 also provides that the commissioner must an-
nually adjust the rate of assessment of the maintenance tax so 
that the tax imposed that year, together with any unexpended 
funds produced by the tax, produces the amount the commis-
sioner determines is necessary to pay the expenses during the 
succeeding year of regulating motor vehicle insurance. Section 
254.003 specifies that an insurer must pay maintenance taxes 
under Insurance Code Chapter 254 on the correctly reported 
gross premiums from writing motor vehicle insurance in Texas, 
including personal and commercial automobile insurance. 

Insurance Code §255.001 imposes a maintenance tax on each 
authorized insurer with gross premiums subject to taxation un-
der Insurance Code §255.003, including a stock insurance com-
pany, mutual insurance company, reciprocal or interinsurance 
exchange, and Lloyd's plan. Section 255.001 also provides that 
the tax required by Insurance Code Chapter 255 is in addition to 
other taxes imposed that are not in conflict with Insurance Code 
Chapter 255. 

Insurance Code §255.002 provides that the rate of assessment 
set by the commissioner may not exceed 0.6 percent of the gross 
premiums subject to taxation under Insurance Code §255.003. 
Section 255.002(b) provides that the commissioner must annu-
ally adjust the rate of assessment of the maintenance tax so that 
the tax imposed that year, together with any unexpended funds 
produced by the tax, produces the amount the commissioner de-
termines is necessary to pay the expenses during the succeed-
ing year of regulating workers' compensation insurance. 

Insurance Code §255.003 specifies that an insurer must pay 
maintenance taxes under Insurance Code Chapter 254 on the 
correctly reported gross premiums from writing workers' com-
pensation insurance in Texas, including the modified annual pre-
mium of a policyholder that purchases an optional deductible 
plan under Insurance Code Chapter 2053, Subchapter E. The 
section also provides that the rate of assessment must be ap-
plied to the modified annual premium before application of a de-
ductible premium credit. 

Insurance Code §257.001(a) imposes a maintenance tax on 
each authorized insurer, including a group hospital service 
corporation, managed care organization, local mutual aid as-
sociation, statewide mutual assessment company, stipulated 
premium company, and stock or mutual insurance company, 
that collects from residents of this state gross premiums or 
gross considerations subject to taxation under Insurance Code 
§257.003. Section 257.001(a) also provides that the tax re-
quired by Chapter 257 is in addition to other taxes imposed that 
are not in conflict with Insurance Code Chapter 257. 

Insurance Code §257.002 provides that the rate of assess-
ment set by the commissioner may not exceed 0.04 percent 
of the gross premiums subject to taxation under Insurance 
Code §257.003. Section 257.002(b) provides that the com-
missioner must annually adjust the rate of assessment of the 
maintenance tax so that the tax imposed that year, together 
with any unexpended funds produced by the tax, produces the 
amount the commissioner determines is necessary to pay the 
expenses during the succeeding year of regulating life, health, 
and accident insurers. Section 257.003 specifies that an insurer 
must pay maintenance taxes under Insurance Code Chapter 
257 on the correctly reported gross premiums collected from 
writing life, health, and accident insurance in Texas, as well as 
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gross considerations collected from writing annuity or endow-
ment contracts in Texas. The section also provides that gross 
premiums on which an assessment is based under Insurance 
Code Chapter 257 may not include premiums received from 
the United States for insurance contracted for by the United 
States in accord with or in furtherance of Title XVIII of the Social 
Security Act (42 U.S.C. §§1395c et seq.) and its subsequent 
amendments; or premiums paid on group health, accident, and 
life policies in which the group covered by the policy consists 
of a single nonprofit trust established to provide coverage 
primarily for employees of a municipality, county, or hospital 
district in this state; or a county or municipal hospital, without 
regard to whether the employees are employees of the county 
or municipality or of an entity operating the hospital on behalf of 
the county or municipality. 

Insurance Code §258.002 imposes a per capita maintenance tax 
on each authorized HMO with gross revenues subject to taxation 
under Insurance Code §258.004. Section 258.002 also provides 
that the tax required by Insurance Code Chapter 258 is in addi-
tion to other taxes that are not in conflict with Insurance Code 
Chapter 258. 

Insurance Code §258.003 provides that the rate of assessment 
set by the commissioner on HMOs may not exceed $2 per 
enrollee. Section 258.003 also provides that the commissioner 
must annually adjust the rate of assessment of the per capita 
maintenance tax so that the tax imposed that year, together 
with any unexpended funds produced by the tax, produces 
the amount the commissioner determines is necessary to pay 
the expenses during the succeeding year of regulating HMOs. 
Section 258.003 also provides that the rate of assessment 
may differ between basic health care plans, limited health 
care service plans, and single health care service plans and 
must equitably reflect any differences in regulatory resources 
attributable to each type of plan. 

Insurance Code §258.004 provides that an HMO must pay per 
capita maintenance taxes under Insurance Code Chapter 258 
on the correctly reported gross revenues collected from issuing 
health maintenance certificates or contracts in Texas. Section 
258.004 also provides that the amount of maintenance tax as-
sessed may not be computed based on enrollees who, as in-
dividual certificate holders or their dependents, are covered by 
a master group policy paid for by revenues received from the 
United States for insurance contracted for by the United States 
in accord with or in furtherance of Title XVIII of the Social Secu-
rity Act (42 U.S.C. §§1395c et seq.) and its subsequent amend-
ments; revenues paid on group health, accident, and life certifi-
cates or contracts in which the group covered by the certificate 
or contract consists of a single nonprofit trust established to pro-
vide coverage primarily for employees of a municipality, county, 
or hospital district in this state; or a county or municipal hospital, 
without regard to whether the employees are employees of the 
county or municipality or of an entity operating the hospital on 
behalf of the county or municipality. 

Insurance Code §259.002 imposes a maintenance tax on each 
authorized third party administrator with administrative or service 
fees subject to taxation under Insurance Code §259.004. Sec-
tion 259.002 also provides that the tax required by Insurance 
Code Chapter 259 is in addition to other taxes imposed that are 
not in conflict with the chapter. Section 259.003 provides that the 
rate of assessment set by the commissioner may not exceed 1.0 
percent of the administrative or service fees subject to taxation 
under Insurance Code §259.004. Section 259.003(b) provides 

that the commissioner must annually adjust the rate of assess-
ment of the maintenance tax so that the tax imposed that year, 
together with any unexpended funds produced by the tax, pro-
duces the amount the commissioner determines is necessary to 
pay the expenses of regulating third party administrators. 

Insurance Code §260.001 imposes a maintenance tax on each 
nonprofit legal services corporation subject to Insurance Code 
Chapter 961 with gross revenues subject to taxation under Insur-
ance Code §260.003. Section 260.001 also provides that the tax 
required by Insurance Code Chapter 260 is in addition to other 
taxes imposed that are not in conflict with the chapter. Section 
260.002 provides that the rate of assessment set by the com-
missioner may not exceed 1.0 percent of the corporation's gross 
revenues subject to taxation under Insurance Code §260.003. 
Section 260.002 also provides that the commissioner must an-
nually adjust the rate of assessment of the maintenance tax so 
that the tax imposed that year, together with any unexpended 
funds produced by the tax, produces the amount the commis-
sioner determines is necessary to pay the expenses during the 
succeeding year of regulating nonprofit legal services corpora-
tions. Section 260.003 provides that a nonprofit legal services 
corporation must pay maintenance taxes under this chapter on 
the correctly reported gross revenues received from issuing pre-
paid legal services contracts in this state. 

Insurance Code §271.002 imposes a maintenance fee on all pre-
miums subject to assessment under Insurance Code §271.006. 
Section 271.002 also specifies that the maintenance fee is not 
a tax and must be reported and paid separately from premium 
and retaliatory taxes. Section 271.003 specifies that the mainte-
nance fee is included in the division of premiums and may not be 
separately charged to a title insurance agent. Section 271.004 
provides that the commissioner must annually determine the rate 
of assessment of the title insurance maintenance fee. Section 
271.004 also provides that in determining the rate of assess-
ment, the commissioner must consider the requirement to reim-
burse the appropriate portion of the general revenue fund under 
Insurance Code §201.052. Section 271.005 provides that rate of 
assessment set by the commissioner may not exceed 1.0 per-
cent of the gross premiums subject to assessment under Insur-
ance Code §271.006. Section 271.005 also provides that the 
commissioner must annually adjust the rate of assessment of 
the maintenance fee so that the fee imposed that year, together 
with any unexpended funds produced by the fee, produces the 
amount the commissioner determines is necessary to pay the 
expenses during the succeeding year of regulating title insur-
ance. Section 271.006 requires an insurer to pay maintenance 
fees under this chapter on the correctly reported gross premiums 
from writing title insurance in Texas. 

Labor Code §403.002 imposes an annual maintenance tax on 
each insurance carrier to pay the costs of administering the 
Texas Workers' Compensation Act and to support the prosecu-
tion of workers' compensation insurance fraud in Texas. Labor 
Code §403.002 also provides that the assessment may not 
exceed an amount equal to 2.0 percent of the correctly reported 
gross workers' compensation insurance premiums, including 
the modified annual premium of a policyholder that purchases 
an optional deductible plan under Insurance Code Article 5.55C. 
Labor Code §403.002 also provides that the rate of assessment 
be applied to the modified annual premium before application of 
a deductible premium credit. Additionally, Labor Code §403.002 
states that a workers' compensation insurance company is 
taxed at the rate established under Labor Code §403.003, 
and that the tax must be collected in the manner provided for 
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collection of other taxes on gross premiums from a workers' 
compensation insurance company as provided in Insurance 
Code Chapter 255. Finally, Labor Code §403.002 states that 
each certified self-insurer must pay a fee and maintenance 
taxes as provided by Labor Code Chapter 407, Subchapter F. 

Labor Code §403.003 requires the commissioner to set and cer-
tify to the comptroller the rate of maintenance tax assessment, 
taking into account: (i) any expenditure projected as necessary 
for DWC and OIEC to administer the Texas Workers' Compen-
sation Act during the fiscal year for which the rate of assess-
ment is set and reimburse the general revenue fund as provided 
by Insurance Code §201.052; (ii) projected employee benefits 
paid from general revenues; (iii) a surplus or deficit produced by 
the tax in the preceding year; (iv) revenue recovered from other 
sources, including reappropriated receipts, grants, payments, 
fees, gifts, and penalties recovered under the Texas Workers' 
Compensation Act; and (v) expenditures projected as necessary 
to support the prosecution of workers' compensation insurance 
fraud. Labor Code §403.003 also provides that in setting the rate 
of assessment, the commissioner may not consider revenue or 
expenditures related to the State Office of Risk Management, 
the workers' compensation research functions of the department 
under Labor Code Chapter 405, or any other revenue or expen-
diture excluded from consideration by law. 

Labor Code §403.005 provides that the commissioner must an-
nually adjust the rate of assessment of the maintenance tax im-
posed under §403.003 so that the tax imposed that year, to-
gether with any unexpended funds produced by the tax, pro-
duces the amount the commissioner determines is necessary 
to pay the expenses of administering the Texas Workers' Com-
pensation Act. Labor Code §405.003(a) - (c) establishes a main-
tenance tax on insurance carriers and self-insurance groups to 
fund the workers' compensation research and evaluation group, 
it provides for the department to set the rate of the maintenance 
tax based on the expenditures authorized and the receipts an-
ticipated in legislative appropriations, and it provides that the tax 
is in addition to all other taxes imposed on insurance carriers for 
workers' compensation purposes. 

Labor Code §407.103 imposes a maintenance tax on each work-
ers' compensation certified self-insurer for the administration of 
the DWC and OIEC and to support the prosecution of workers' 
compensation insurance fraud in Texas. Labor Code §407.103 
also provides that not more than 2.0 percent of the total tax base 
of all certified self-insurers, as computed under subsection (b) 
of the section, may be assessed for the maintenance tax es-
tablished under Labor Code §407.103. Labor Code §407.103 
also provides that to determine the tax base of a certified self-
insurer for purposes of Labor Code Chapter 407, the depart-
ment must multiply the amount of the certified self-insurer's li-
abilities for workers' compensation claims incurred in the pre-
vious year, including claims incurred but not reported, plus the 
amount of expense incurred by the certified self-insurer in the 
previous year for administration of self-insurance, including le-
gal costs, by 1.02. Labor Code §407.103 also provides that the 
tax liability of a certified self-insurer under the section is the tax 
base computed under subsection (b) of the section multiplied by 
the rate assessed workers' compensation insurance companies 
under Labor Code §403.002 and §403.003. Finally, Labor Code 
§407.103 provides that in setting the rate of maintenance tax as-
sessment for insurance companies, the commissioner may not 
consider revenue or expenditures related to the operation of the 
self-insurer program under Labor Code Chapter 407. 

Section 407.104(b) provides that the department must compute 
the fee and taxes of a certified self-insurer and notify the certified 
self-insurer of the amounts due. Section 407.104(b) also pro-
vides that a certified self-insurer must remit the taxes and fees 
to DWC. 

Labor Code §407A.301 imposes a self-insurance group mainte-
nance tax on each workers' compensation self-insurance group 
based on gross premium for the group's retention. Labor Code 
§407A.301 provides that the self-insurance group maintenance 
tax is to pay for the administration of DWC, the prosecution of 
workers' compensation insurance fraud in Texas, the research 
functions of the department under Labor Code Chapter 405, and 
the administration of OIEC under Labor Code Chapter 404. La-
bor Code §407A.301 also provides that the tax liability of a group 
under subsection (a)(1) and (2) of the section is based on gross 
premium for the group's retention multiplied by the rate assessed 
insurance carriers under Labor Code §403.002 and §403.003. 
Labor Code §407A.301 also provides that the tax liability of a 
group under subsection (a)(3) of the section is based on gross 
premium for the group's retention multiplied by the rate assessed 
insurance carriers under Labor Code §405.003. Additionally, La-
bor Code §407A.301 provides that the tax under the section does 
not apply to premium collected by the group for excess insur-
ance. Finally, Labor Code §407A.301(e) provides that the tax un-
der the section must be collected by the comptroller as provided 
by Insurance Code Chapter 255 and Insurance Code §201.051. 

Labor Code §407A.302 requires each workers' compensation 
self-insurance group to pay the maintenance tax imposed un-
der Insurance Code Chapter 255, for the administrative costs in-
curred by the department in implementing Labor Code Chapter 
407A. Labor Code §407A.302 provides that the tax liability of a 
workers' compensation self-insurance group under the section is 
based on gross premium for the group's retention and does not 
include premium collected by the group for excess insurance. 
Labor Code §407A.302 also provides that the maintenance tax 
assessed under the section is subject to Insurance Code Chap-
ter 255, and that it must be collected by the comptroller in the 
manner provided by Insurance Code Chapter 255. 

Insurance Code §36.001 provides that the commissioner may 
adopt any rules necessary and appropriate to implement the 
powers and duties of the department under the Insurance Code 
and other laws of this state. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 17, 

2013. 
TRD-201305996 
Sara Waitt 
General Counsel 
Texas Department of Insurance 
Effective date: January 6, 2014 
Proposal publication date: November 15, 2013 
For further information, please call: (512) 463-6327 

CHAPTER 7. CORPORATE AND FINANCIAL 
REGULATION 
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SUBCHAPTER J. EXAMINATION EXPENSES 
AND ASSESSMENTS 
28 TAC §7.1001 
The Texas Department of Insurance adopts amendments to 28 
Texas Administrative Code §7.1001, concerning assessments to 
cover the expenses of examining domestic and foreign insur-
ance companies and self-insurance groups providing workers' 
compensation insurance. The amendments are adopted with-
out changes to the proposed text published in the November 15, 
2013, issue of the Texas Register (38 TexReg 8101). 

Under Government Code §2001.033(a)(1), the department's 
reasoned justification for these amendments is set out in this 
order, which includes the preamble and rules. 

The amendments are necessary to establish the examination ex-
penses to be levied against and collected from each domestic 
and foreign insurance company and each self-insurance group 
providing workers' compensation insurance examined during the 
2014 calendar year. The amendments are also necessary to 
establish the rates of assessment to be levied against and col-
lected from each domestic insurance company examined during 
the 2014 calendar year, based on admitted assets and gross pre-
mium receipts for the 2013 calendar year, and from each foreign 
insurance company examined during the 2014 calendar year, 
based on a percentage of the gross salary paid to an examiner 
for each month or part of a month during which the examination 
is made. 

The amendments are based on requirements in Insurance 
Code §§201.001(a)(1), (b), and (c); 401.151; 401.152; 
401.155; 401.156; 843.156(h); and 36.001; and Labor Code 
§407A.252(b). 

The following paragraphs explain the methodology used to de-
termine examination overhead assessments for 2014. 

In general, the department's 2013 revenue need (the amount 
that must be funded by maintenance taxes or fees; examination 
overhead assessments; premium finance exam assessments; 
and funds in the self-directed budget account, as established un-
der Insurance Code §401.252) is determined by calculating the 
department's total cost need, and subtracting from that number 
funds resulting from fee revenue and funds remaining from fiscal 
year 2013. 

To determine total cost need, the department combined costs 
from the following: (i) appropriations set out in Chapter 1411 
(Senate Bill 1), Acts of the 83rd Legislature, Regular Session, 
2013 (the General Appropriations Act), which come from two 
funds, the General Revenue Dedicated - Texas Department of 
Insurance Operating Account No. 0036 (Account No. 0036) 
and the General Revenue Fund - Insurance Companies Main-
tenance Tax and Insurance Department Fees; (ii) funds allowed 
by Insurance Code Subchapters D and F of Chapter 401 as ap-
proved by the commissioner of insurance for the self-directed 
budget account in the Treasury Safekeeping Trust Company to 
be used exclusively to pay examination costs associated with 
salary, travel, or other personnel expenses and administrative 
support costs; (iii) an estimate of other costs statutorily required 
to be paid from those two funds and the self-directed budget ac-
count, such as fringe benefits and statewide allocated costs; and 
(iv) an estimate of the cash amount necessary to finance both 
funds and the self-directed budget account from the end of the 
2014 fiscal year until the next assessment collection period in 
2015. This estimate includes an amount to contribute to funding 

the examination premium tax credits reimbursement that will oc-
cur in 2015. From these combined costs, the department sub-
tracted costs attributable to the Division of Workers' Compen-
sation and the workers' compensation research and evaluation 
group. 

The department determined how to allocate the revenue need 
attributed to each funding source using the following method: 

Each section within the department that provides services 
directly to the public or the insurance industry allocated the 
costs for providing those direct services on a percentage basis 
to each funding source, such as the maintenance tax or fee line, 
the premium finance assessment, the examination assessment, 
the self-directed budget account as limited by Insurance Code 
§401.252, or another funding source. The department applied 
these percentages to each section's annual budget to determine 
the total direct cost to each funding source. The department 
calculated a percentage for each funding source by dividing the 
total directly allocated to each funding source by the total of the 
direct cost. The department used this percentage to allocate 
administrative support costs to each funding source. Examples 
of administrative support costs include services provided by 
human resources, accounting, budget, the commissioner's 
administration, and information technology. The department 
calculated the total of direct costs and administrative support 
costs for each funding source. 

To complete the calculation of the revenue need, the department 
combined the costs allocated to the examination overhead as-
sessment source and the self-directed budget account source. 
The department then subtracted the fiscal year 2014 estimated 
amount of examination direct billing revenue from the amount of 
the combined costs of the examination overhead assessment 
source and the self-directed budget account source. The re-
sulting balance is the amount of the examination revenue need 
for the purpose of calculating the examination overhead assess-
ment rates. 

To calculate the assessment rates, the department allocated 50 
percent of the revenue need to admitted assets and 50 percent 
to gross premium receipts. The department divided the revenue 
need for gross premium receipts by the total estimated gross pre-
mium receipts for calendar year 2013 to determine the proposed 
rate of assessment for gross premium receipts. The department 
divided the revenue need for admitted assets by the total esti-
mated admitted assets for calendar year 2013 to determine the 
proposed rate of assessment for admitted assets. 

The department did not alter the methodology to include changes 
provided for in House Bill 2163, 83rd Legislature, Regular Ses-
sion, 2013. The bill amends Insurance Code §401.152 allow-
ing the department to impose an annual assessment on insur-
ers not organized under the laws of this state in the same man-
ner as domestic companies are assessed under Insurance Code 
§401.151(c). Because the bill was effective September 1, 2013, 
the department determined that assessing foreign companies in 
the same manner as domestic companies would cause a signif-
icant administrative burden for the companies and the depart-
ment. Implementing the bill would require the companies to 
submit annual statement data directly to the department for the 
period of September 1, 2013, to December 31, 2013. The de-
partment intends to determine the process for implementing the 
amendment for the calendar 2015 assessment. 

In the 2014 rule amendments, the department will implement the 
provisions of Chapter 1411 (SB 1), Acts of the 83rd Legislature, 
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Regular Session, 2013 (the General Appropriations Act), Article 
I, Rider 16, Page 28. This rider directs the department to reim-
burse the General Revenue Fund from the Texas Department 
of Insurance Operating Fund Account for the costs of insurance 
premium tax credits for examination fees and overhead assess-
ments. The amount is estimated to be $10 million. Senate Bill 
1665, 83rd Legislature, Regular Session, 2013, allows the de-
partment to use dollars received from the examination overhead 
assessment (deposited to the self-directed budget account and 
subsequently transferred to the Texas Department of Insurance 
Operating Fund Account) to pay for the reimbursement of pre-
mium tax credits for examination costs. In this year's assess-
ment, the department added an amount to contribute to funding 
the reimbursement in 2015. In calendar year 2015, the depart-
ment will assess companies paying the examination overhead 
assessment to collect additional revenues to fund the reimburse-
ment. 

The following paragraphs provide a brief summary and analysis 
of the reasons for the adopted section. 

The amendment to the section heading reflects the year for 
which the proposed assessment will be applicable. The amend-
ments in subsections (b)(1), (c)(1), (c)(2)(A), (c)(2)(B), (c)(3), 
and (d) reflect the appropriate year for accurate application of 
the section. 

The amendments in subsection (c)(2)(A) and (B) update assess-
ments to reflect the methodology the department has developed 
for 2014, which is previously addressed. 

Finally, nonsubstantive changes have been made to conform 
with the department's writing style guides and to correct an ad-
dress. In subsection (c), the department changes the word "ac-
cordance" to "accord." In subsections (a), (b)(1), (b)(2), (c), and 
(d), the department changes the words "pursuant to the" to "un-
der" in each place that it appears. In subsection (c)(1) and (4), 
the department changes the word "shall" to "must" in each place 
that it appears. In subsection (c)(3), the department changes 
the number "366" to "365" to reflect the number of days during 
calendar year 2013. In subsection (e), the department updates 
the address to include the "Accounting Division" and proper mail 
code. 

HOW THE SECTION WILL FUNCTION. Section 7.1001(a) pro-
vides that, for purposes of the section, the term "insurance com-
pany" includes a health maintenance organization (HMO) as de-
fined in Insurance Code §843.002. 

Section 7.1001(b) establishes the examination expenses and 
assessments applicable to an insurer not organized under 
the laws of Texas (foreign insurance company). Section 
7.1001(b)(1) requires a foreign insurance company to reimburse 
the department for the salary and examination expenses of each 
examiner participating in an examination of the insurance com-
pany, describes how to calculate the part of an examiner's salary 
included in the examination fee, and provides that expenses 
the department assesses are those actually incurred by the 
examiner to the extent permitted by law. Section 7.1001(b)(2) 
requires a foreign insurance company to pay an additional 
assessment of 34 percent of the gross salary the department 
pays to each examiner for each month or partial month of the 
examination to cover the examiner's longevity pay; state contri-
butions to retirement, social security, and the state-paid portion 
of insurance premiums; and vacation and sick leave accruals 
under Insurance Code §401.155. Section 7.1001(b)(3) provides 
that a foreign insurance company must pay the reimbursements 

and payments required by the subsection to the department as 
specified in each itemized bill the department provides to the 
foreign insurance company. 

Section 7.1001(c) establishes the examination expenses and as-
sessments applicable to a domestic insurance company. 

Section 7.1001(c)(1) requires a domestic insurance company to 
pay the actual salaries and expenses of the examiners allocable 
to an examination of the company, describes how to calculate 
the part of an examiner's salary included in the examination fee, 
and provides that expenses assessed must be those actually 
incurred by the examiner to the extent permitted by law. 

Section 7.1001(c)(2) establishes the rates for the overhead as-
sessment applicable to a domestic insurance company. Section 
7.1001(c)(2)(A) provides that the overhead assessment appli-
cable to a domestic insurance company includes .00215 of 1.0 
percent of the admitted assets of the company as of December 
31, 2013, taking into consideration the annual admitted assets 
that are not attributable to 90 percent of pension plan contracts 
as defined in §818(a) of the Internal Revenue Code of 1986 (26 
U.S.C. §818(a)). Section 7.1001(c)(2)(B) provides that the over-
head assessment applicable to a domestic insurance company 
includes .00903 of 1.0 percent of the gross premium receipts of 
the company for the year 2013, taking into consideration the an-
nual premium receipts that are not attributable to 90 percent of 
pension plan contracts as defined in §818(a) of the Internal Rev-
enue Code of 1986 (26 U.S.C. §818(a)). 

Section 7.1001(c)(3) provides that, except as provided by para-
graph (4), if a company was a domestic insurance company for 
less than a full year during calendar year 2013, the overhead as-
sessment for the company is the overhead assessment required 
under paragraph (2)(A) and (B) of the subsection divided by 365 
and multiplied by the number of days the company was a do-
mestic insurance company during calendar year 2013. 

Section 7.1001(c)(4) provides that if the overhead assessment 
required under §7.1001(c)(2)(A) and (B) or paragraph (3) pro-
duces an overhead assessment of less than a $25 total, a do-
mestic insurance company must pay a minimum overhead as-
sessment of $25. 

Section 7.1001(c)(5) provides that the department will base the 
overhead assessments on the assets and premium receipts re-
ported in a domestic insurance company's annual statement. 

Section 7.1001(c)(6) provides that for the purpose of applying 
paragraph (2)(B) of the subsection, the term "gross premium re-
ceipts" does not include insurance premiums for insurance con-
tracted for by a state or federal government entity to provide wel-
fare benefits to designated welfare recipients or contracted for in 
accord with or in furtherance of the Human Resources Code, Ti-
tle 2, or the federal Social Security Act (42 U.S.C. §§301 et seq.) 

Section 7.1001(d) establishes the examination expenses ap-
plicable to a workers' compensation self-insurance group. The 
subsection requires a workers' compensation self-insurance 
group to pay the actual salaries and expenses of the examiners 
allocable to an examination of the company, it describes how 
to calculate the part of an examiner's salary included in the 
examination fee, and it provides that expenses the department 
assesses are those actually incurred by the examiner to the 
extent permitted by law. 

Section 7.1001(e) requires a domestic insurance company to 
pay the overhead assessment required under §7.1001(c) to the 
department not later than 30 days from the invoice date. 
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SUMMARY OF COMMENTS AND AGENCY RESPONSE. The 
department did not receive any comments on the published pro-
posal. 

STATUTORY AUTHORITY. The amendments are adopted 
under Insurance Code §§201.001(a)(1), (b), and (c); 401.151; 
401.152; 401.155; 401.156; 843.156(h); and 36.001; and Labor 
Code §407A.252(b). 

Insurance Code §201.001(a)(1) states that the Texas Depart-
ment of Insurance operating account is an account in the gen-
eral revenue fund, and that the account includes taxes and fees 
received by the commissioner or comptroller that are required 
by the Insurance Code to be deposited to the credit of the ac-
count. Section 201.001(b) states that the commissioner must 
administer money in the Texas Department of Insurance operat-
ing account and may spend money from the account in accord 
with state law, rules adopted by the commissioner, and the Gen-
eral Appropriations Act. Section 201.001(c) states that money 
deposited to the credit of the Texas Department of Insurance op-
erating account may be used for any purpose for which money 
in the account is authorized to be used by law. 

Insurance Code §401.151 provides that a domestic insurer ex-
amined by the department or under the department's authority 
must pay the expenses of the examination in an amount the com-
missioner certifies as just and reasonable. 

Insurance Code §401.151 also provides that the department 
must collect an assessment at the time of the examination to 
cover all expenses attributable directly to that examination, 
including the salaries and expenses of department employees 
and expenses described by Insurance Code §803.007. Section 
401.151 also requires that the department impose an annual as-
sessment on domestic insurers in an amount sufficient to meet 
all other expenses and disbursements necessary to comply 
with the laws of Texas relating to the examination of insurers. 
Additionally, §401.151 states that in determining the amount of 
assessment, the department will consider the insurer's annual 
premium receipts or admitted assets, or both, that are not 
attributable to 90 percent of pension plan contracts as defined 
by §818(a), Internal Revenue Code of 1986; or the total amount 
of the insurer's insurance in force. 

Insurance Code §401.152 provides that an insurer not organized 
under the laws of Texas must reimburse the department for the 
salary and expenses of each examiner participating in an exam-
ination of the insurer and for other department expenses that are 
properly allocable to the department's participation in the exam-
ination. Section 401.152 also requires an insurer to pay the ex-
penses under the section directly to the department on presen-
tation of an itemized written statement from the commissioner. 
Additionally, §401.152 provides that the commissioner must de-
termine the salary of an examiner participating in an examination 
of an insurer's books or records located in another state based 
on the salary rate recommended by the National Association of 
Insurance Commissioners or the examiner's regular salary rate. 

Insurance Code §401.155 requires the department to impose ad-
ditional assessments against insurers on a pro rata basis as nec-
essary to cover all expenses and disbursements required by law 
and to comply with Insurance Code Chapter 401, Subchapter D, 
and §§401.103, 401.104, 401.105, and 401.106. 

Insurance Code §401.156 requires the department to deposit 
any assessments or fees collected under Insurance Code Chap-
ter 401, Subchapter D, relating to the examination of insurers 
and other regulated entities by the financial examinations divi-

sion or actuarial division, as those terms are defined by Insur-
ance Code §401.251, to the credit of an account with the Texas 
Treasury Safekeeping Trust Company to be used exclusively to 
pay examination costs, as defined by Insurance Code §401.251. 
Additionally, §401.156 provides that revenue not related to the 
examination of insurers or other regulated entities by the finan-
cial examinations division or actuarial division be deposited to 
the credit of the Texas Department of Insurance operating ac-
count. 

Insurance Code §843.156(h) provides that Insurance Code 
Chapter 401, Subchapter D, applies to an HMO, except to the 
extent that the commissioner determines that the nature of 
the examination of an HMO renders the applicability of those 
provisions clearly inappropriate. 

Labor Code §407A.252(b) provides that the commissioner may 
recover the expenses of an examination of a workers' compen-
sation self-insurance group under Insurance Code Article 1.16, 
which was recodified as Insurance Code §§401.151, 401.152, 
401.155, and 401.156 by HB 2017, 79th Legislature, Regular 
Session, 2005, to the extent the maintenance tax under Labor 
Code §407A.302 does not cover those expenses. 

Insurance Code §36.001 provides that the commissioner may 
adopt any rules necessary and appropriate to implement the 
powers and duties of the department under the Insurance Code 
and other laws of this state. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 17, 

2013. 
TRD-201305997 
Sara Waitt 
General Counsel 
Texas Department of Insurance 
Effective date: January 6, 2014 
Proposal publication date: November 15, 2013 
For further information, please call: (512) 463-6327 

CHAPTER 25. INSURANCE PREMIUM 
FINANCE 
SUBCHAPTER E. EXAMINATIONS AND 
ANNUAL REPORTS 
28 TAC §25.88 
The Texas Department of Insurance adopts amendments to 28 
Texas Administrative Code §25.88, concerning an assessment 
which will be used to cover the general administrative expenses 
of the department's regulation of insurance premium finance 
companies. The amendments are adopted without changes to 
the proposed text published in the November 15, 2013, issue of 
the Texas Register (38 TexReg 8130). 

Under Government Code §2001.033(a)(1), the department's 
reasoned justification for these amendments is set out in this 
order, which includes the preamble and rules. 

REASONED JUSTIFICATION. The amendments are necessary 
to adjust the rate of assessment to ensure that there are suffi-
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cient funds to meet the expenses of performing the department's 
statutory responsibilities for examining, investigating, and regu-
lating insurance premium finance companies. Under §25.88, the 
department levies an assessment to cover the department's gen-
eral administrative expenses for fiscal year 2014. 

The department has determined that the estimated revenue 
need requires the collection of the minimum assessment amount 
of $250 from each insurance premium finance company for 
calendar year 2014. 

The following paragraphs explain the methodology the depart-
ment used to determine its assessments for insurance premium 
finance companies for 2014. 

In general, the department's 2014 revenue need (the amount 
that must be funded by maintenance taxes or fees; examination 
overhead assessments; the department's self-directed budget 
account, as established under Insurance Code §401.252; and 
premium finance exam assessments) is determined by calculat-
ing the department's total cost need, and subtracting from that 
number funds resulting from fee revenue and funds remaining 
from fiscal year 2013. 

To determine its total cost need, the department combined costs 
from the following: (i) appropriations set out in Chapter 1411 
(Senate Bill 1), Acts of the 83rd Legislature, Regular Session, 
2013 (the General Appropriations Act), which come from two 
funds, the General Revenue Dedicated - Texas Department of 
Insurance Operating Account No. 0036 (Account No. 0036) 
and the General Revenue Fund - Insurance Companies Main-
tenance Tax and Insurance Department Fees; (ii) funds allowed 
by Insurance Code Subchapters D and F of Chapter 401 as ap-
proved by the commissioner of insurance for the self-directed 
budget account in the Treasury Safekeeping Trust Company to 
be used exclusively to pay examination costs associated with 
salary, travel, or other personnel expenses; (iii) an estimate of 
other costs statutorily required to be paid from those two funds 
and the self-directed budget account, such as fringe benefits 
and statewide allocated costs; and (iv) an estimate of the cash 
amount necessary to finance both funds and the self-directed 
budget account from the end of the 2014 fiscal year until the 
next assessment collection period in 2015. From these com-
bined costs, the department subtracted costs attributable to the 
Division of Workers' Compensation and the workers' compensa-
tion research and evaluation group. 

The department determined how to allocate the revenue need 
attributed to each funding source using the following method: 

For each section within the department that provides services 
directly to the public or the insurance industry, the department 
allocated the costs for providing those direct services on a per-
centage basis to each funding source, such as the maintenance 
tax or fee line, the premium finance assessment, the examina-
tion assessment, the self-directed budget account as limited by 
Insurance Code §401.252, or another funding source. 

The department applied these percentages to each section's an-
nual budget to determine the total direct cost to each funding 
source. The department calculated a percentage for each fund-
ing source by dividing the total directly allocated to each funding 
source by the total of the direct cost. The department used this 
percentage to allocate administrative support costs to each fund-
ing source. Examples of administrative support costs include 
services provided by human resources, accounting, budget, the 
commissioner's administration, and information technology. The 

department calculated the total of direct costs and administrative 
support costs for each funding source. 

In regard to premium finance company examinations, the depart-
ment's examination division based its current allocation on the 
number of hours market conduct staff performs examinations on 
the premium finance companies. 

To complete the calculation of the revenue need, the department 
combined the costs allocated to the premium finance assess-
ment source and the self-directed source attributable to regula-
tion of premium finance insurance companies. The department 
subtracted the fiscal year 2014 estimated amount of premium 
finance fee revenue and the estimated combined 2013 ending 
funding balance of the premium finance assessment source and 
the self-directed budget account attributable to premium finance 
from the amount of the combined costs for regulation of pre-
mium finance insurance companies. The resulting balance was 
the amount of revenue need for the purpose of calculating the 
premium finance assessment rate. The department divided the 
revenue need by the estimated loan dollar volume to determine 
the proposed rate of assessment for premium finance insurance 
companies. Based on this, the department determined that the 
estimated revenue need requires the collection of the minimum 
assessment amount of $250 from each insurance premium fi-
nance company. 

The following paragraphs provide a brief summary and analysis 
of the reasons for the adopted amendments. 

The department amends the first sentence of the section to up-
date the reference to the year in the section to 2014. 

The department amends the first and second sentences of the 
section with nonsubstantive changes to conform with the depart-
ment's writing style guides and to correct an address. In the first 
sentence, the department deletes the word "the" before the In-
surance Code citation. In the second sentence of the section, the 
department updates the address and replaces "TPA/Premium 
Finance" with "Market Conduct" as the recipient, and adds the 
proper mail code. 

HOW THE SECTION WILL FUNCTION. Under §25.88, the de-
partment levies an assessment to cover the department's gen-
eral administrative expenses for fiscal year 2014. 

The first sentence of §25.88 as amended specifies that no later 
than April 1, 2014, each insurance premium finance company 
holding a license issued by the department under Insurance 
Code Chapter 651 must pay an assessment to cover the gen-
eral administrative expenses attributable to the regulation of 
insurance premium finance companies. The second sentence 
of §25.88 provides that insurance premium finance companies 
must send payment to the department at the address shown 
in the section. The third sentence of §25.88 indicates that the 
assessment to cover general administrative expenses is $250. 

SUMMARY OF COMMENTS AND AGENCY RESPONSE. The 
department did not receive any comments on the published pro-
posal. 

STATUTORY AUTHORITY. The amendments are adopted 
under Insurance Code §§201.001(a)(1), (b), and (c); 651.003; 
651.005(b); 651.006(a); and 36.001. 

Insurance Code §201.001(a)(1) states that the Texas Depart-
ment of Insurance operating account is an account in the gen-
eral revenue fund, and that the account includes taxes and fees 
received by the commissioner or comptroller that are required 
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by the Insurance Code to be deposited to the credit of the ac-
count. Section 201.001(b) states that the commissioner must 
administer money in the Texas Department of Insurance operat-
ing account and may spend money from the account in accord 
with state law, rules adopted by the commissioner, and the Gen-
eral Appropriations Act. Section 201.001(c) states that money 
deposited to the credit of the Texas Department of Insurance op-
erating account may be used for any purpose for which money 
in the account is authorized to be used by law. 

Insurance Code §651.003 authorizes the commissioner to adopt 
and enforce rules necessary to administer Insurance Code 
Chapter 651. 

Insurance Code §651.005(b) requires that the department 
deposit an assessment or fee associated with examination 
costs, as defined by §401.251, to the account described by 
§401.156(a). 

Insurance Code §651.006(a) requires each insurance premium 
finance company licensed by the department to pay an amount 
imposed by the department to cover the direct and indirect costs 
of examinations and investigations and a proportionate share 
of general administrative expenses attributable to regulation of 
insurance premium finance companies. 

Insurance Code §36.001 provides that the commissioner may 
adopt any rules necessary and appropriate to implement the 
powers and duties of the department under the Insurance Code 
and other laws of this state. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 17, 

2013. 
TRD-201305998 
Sara Waitt 
General Counsel 
Texas Department of Insurance 
Effective date: January 6, 2014 
Proposal publication date: November 15, 2013 
For further information, please call: (512) 463-6327 

TITLE 34. PUBLIC FINANCE 

PART 1. COMPTROLLER OF PUBLIC 
ACCOUNTS 

CHAPTER 9. PROPERTY TAX ADMINISTRA-
TION 
SUBCHAPTER L. PROCEDURES FOR 
PROTESTING COMPTROLLER PROPERTY 
VALUE STUDY AND AUDIT FINDINGS 
34 TAC §9.4301, §9.4317 
The Comptroller of Public Accounts adopts amendments to 
§9.4301 and §9.4317, concerning Subchapter L, Procedures 
for Protesting Comptroller Property Value Study and Audit 
Findings. Section 9.4301 is adopted with changes to the pro-

posed text as published in the November 15, 2013, issue of the 
Texas Register (38 TexReg 8134) to correct a clerical error in 
paragraph (6) in which the "4" was inadvertently omitted from a 
statutory reference of Government Code, §403.302(h) and will 
be republished. Section 9.4317 is adopted without changes. 
These sections are being amended to provide added clarifica-
tion and to provide appraisal districts with additional information 
regarding results of protests filed by eligible property owners. 

No comments were received regarding adoption of the amend-
ments. 

These amendments are adopted under Government Code, 
§403.303(c) which provides for the comptroller to adopt rules 
governing the conduct of protest hearings. 

These amendments implement Government Code, §403.303(c). 

§9.4301. Definitions. 

The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth-
erwise. 

(1) Agent--A petitioner may designate an agent to act on 
behalf of the petitioner in protesting comptroller's findings pursuant to 
this subchapter. Except as provided in paragraph (7) of this section, a 
petitioner may designate only one agent per protest. The agent is the 
individual that the petitioner, if acting through an agent, is required to 
designate in the petition to perform the following activities on behalf 
of the petitioner: 

(A) receive and act on all notices, orders, decisions, ex-
ceptions, replies to exceptions, and any other communications regard-
ing the petitioner's protest; 

(B) resolve any matter raised in petitioner's protest; 

(C) argue and present evidence at any hearing on peti-
tioner's protest and authorize individuals other than the agent to argue 
and present evidence at a hearing on petitioner's protest; and 

(D) any other action required of petitioner. 

(2) ALJ--An Administrative Law Judge employed by the 
State Office of Administrative Hearings. 

(3) Clerical error--A numerical error that is or results from 
a mistake or failure in writing, copying, transcribing, entering or re-
trieving computer data, computing, or calculating. In this subchapter, 
"clerical error" does not include an error that is or results from a mistake 
in judgment or reasoning. In this subchapter, "clerical error" does not 
include any claim regarding the conduct of the study generally, such as 
a claim of a study design defect; only district-specific numerical errors 
are included in the definition of "clerical error." 

(4) Division--The comptroller's Property Tax Assistance 
Division. 

(5) Division director--Director of the comptroller's Prop-
erty Tax Assistance Division. Except as otherwise provided in this 
subchapter, all petitions and other documents related to a protest shall 
be filed or served, as applicable, by delivery to the division director. 

(6) Eligible property owner--A property owner in a school 
district or school district split whose property is included in the study 
conducted by the comptroller under Government Code, §403.302 and 
whose tax liability on such property is $100,000 or more. A property 
owner is an "eligible property owner" only in a school district or school 
district split in which all of the requirements of this subsection are met. 
Property is "included in the study" only if, in conducting the study, 
the comptroller appraised or otherwise assigned a value other than lo-
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cal value to the property and the value of the property is reflected on 
the study's confidence interval detail for the school district or school 
district split in which the property was located. Additionally, in the 
case of a protest of the comptroller's findings under Government Code, 
§403.302(h), the property must not have been deleted from the study 
before final findings were certified to the commissioner of education. 
In the case of a protest of the comptroller's findings under Government 
Code, §403.302(g), the property owner's property must be included in 
the study for the year in which the preliminary findings were made that 
are the subject of the protest. In the case of a protest of the comp-
troller's findings under Government Code, §403.302(h), the property 
owner's property must have been included in the study for the year that 
is the subject of the audit under protest. Property is not "included in the 
study" in the case of a protest under Government Code, §403.302(g) or 
(h) by virtue of any calculations made pursuant to Government Code, 
§403.302(c-1), (d), (d-1), (e), (i) - (k) and a property owner does not 
have standing to protest such calculations. 

(7) Petition--The documents and supporting evidence filed 
by petitioner in accordance with this subchapter to protest the comptrol-
ler's findings under Government Code, §403.302(g) or (h). A petitioner 
is limited to one petition per audit or property value study, except that 
a petitioner protesting property value study findings may file a separate 
petition solely to address self report corrections pursuant to §9.4305(g) 
of this title (relating to Who May Protest). If a petitioner files one pe-
tition to protest property value study findings and a separate petition 
pursuant to §9.4305(g) of this title, the petitioner may designate differ-
ent agents for each protest. If a petitioner files one petition to protest 
both property value study findings and to address self report correc-
tions pursuant to §9.4305(g) of this title, the petitioner may designate 
only one agent. 

(8) Petitioner--A school district or eligible property owner 
who submits a petition to protest the comptroller's findings under Gov-
ernment Code, §403.302(g) or (h). In addition, an appraisal district 
may be a petitioner if it is authorized in writing by a school district to 
file a petition to protest and the school district is not filing a petition 
to protest. Unless the context clearly indicates otherwise, in this sub-
chapter, the term "petitioner" includes petitioner's agent. When, in this 
subchapter, information is to be provided to or served on a petitioner, 
such information, except as otherwise provided in this subchapter, shall 
be provided to or served on the agent designated by petitioner or, if no 
agent has been designated, to petitioner's designated employee contact. 

(9) SOAH--The State Office of Administrative Hearings. 
A matter may be referred to SOAH only by the comptroller. 

(10) Comptroller--The Comptroller of Public Accounts 
and employees and designees of the Comptroller of Public Accounts. 

(11) School district split--Each portion of a school district 
located in different counties where properties are appraised by differ-
ent appraisal districts. The property value study is conducted by school 
district split in school districts that are located in two or more coun-
ties; therefore, protests under this subchapter that are filed regarding a 
school district that is located in two or more counties may only be filed 
in the split(s) in which the protesting party has standing and the protest 
is otherwise permitted as provided in this subchapter. As used in this 
subchapter, unless the context clearly indicates otherwise, "school dis-
trict" means an applicable school district split for a school district that 
is located in two or more counties. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 19, 

2013. 
TRD-201306041 
Ashley Harden 
General Counsel 
Comptroller of Public Accounts 
Effective date: January 8, 2014 
Proposal publication date: November 15, 2013 
For further information, please call: (512) 475-0387 

TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE 

PART 1. DEPARTMENT OF AGING 
AND DISABILITY SERVICES 

CHAPTER 92. LICENSING STANDARDS FOR 
ASSISTED LIVING FACILITIES 
The Texas Health and Human Services Commission (HHSC), 
on behalf of the Department of Aging and Disability Services 
(DADS), adopts amendments to §92.2, concerning definitions; 
§92.5, concerning health care professional; §92.11, concerning 
criteria for licensing; §92.41, concerning standards for type A 
and type B assisted living facilities; §92.61, concerning introduc-
tion and application; §92.62, concerning general requirements; 
§92.63, concerning construction and initial survey of completed 
construction; §92.64, concerning plans, approvals, and con-
struction procedures; §92.102, concerning abuse, neglect, 
or exploitation reportable to the Texas Department of Human 
Services (DHS) by facilities; §92.127, concerning required 
postings; and the repeal of §92.101, concerning definitions of 
"abuse," "neglect," and "exploitation," in Chapter 92, Licensing 
Standards for Assisted Living Facilities. The amendments 
to §§92.2, 92.5, 92.41, and 92.61 - 92.63 are adopted with 
changes to the proposed text published in the July 26, 2013, 
issue of the Texas Register (38 TexReg 4710). The amend-
ments to §§92.11, 92.64, 92.102, and 92.127, and the repeal of 
§92.101 are adopted without changes to the proposed text. 

The amendments are adopted, in part, to implement Senate Bill 
(SB) 7, 82nd Legislature, First Called Session, 2011. SB 7 added 
Chapter 260A, Reports of Abuse, Neglect, and Exploitation of 
Residents of Certain Facilities, to Texas Health and Safety Code 
(THSC). The amendments add definitions for "abuse," "neglect," 
and "exploitation," including definitions that apply to a person un-
der the age of 18. The amendments also require a facility to pro-
vide to a resident's immediate family, and document the family's 
receipt of, the DADS telephone hotline number to report sus-
pected abuse, neglect, or exploitation. The amendments revise 
reporting requirements to include the DADS website as a way to 
report suspected abuse, neglect, and exploitation, and require a 
facility to post a sign in public view that includes the DADS hot-
line number for reporting abuse, neglect, and exploitation. The 
amendments also require specific documentation to be kept in 
an employee's personnel records. 

SB 7 also amended THSC §247.002 to allow the provision of 
skilled nursing services in an assisted living facility for limited 
purposes. The amendments implement those changes by de-
scribing the purposes for which a facility may provide skilled 
nursing services. The amendments also allow a health care pro-
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fessional to coordinate services within the professional's scope 
of practice and as authorized by THSC, Chapter 247. 

In addition, the amendments implement the requirements of the 
2000 edition of the National Fire Protection Association (NFPA) 
101, the Life Safety Code. 

A change was made to §92.61(a) to reflect that an existing facility 
is one that operated with a license before January 6, 2014, and 
new construction is any construction work that began on or after 
January 6, 2014. 

Changes were made to §92.62(e)(2) and (f)(1)(A)(ii) and (iii) 
to correct inaccurate references to Chapters 18 and 19 of the 
NFPA. Also, a correction was made to the NFPA reference 
in §92.62(f)(1)(H). Additionally, the requirements for kitchens 
in small facilities were moved from the list of requirements 
for kitchens in large facilities to new §92.62(m)(6)(B) and the 
remainder of the subparagraphs in (m)(6) have been re-lettered. 

A change was made to §92.41(o) to replace the term "local men-
tal health and mental retardation authority" with the term "local 
authority" to reflect person-first respectful language. In addition, 
minor editorial corrections were made to §92.5. 

DADS received written comments from the Coalition for Nurses 
in Advanced Practice (CNAP), and seven individuals. A sum-
mary of the comments and the responses follows. 

Comment: Concerning §92.2(44), one commenter requested 
that the agency change the reference to "advanced practice 
nurse" in the definition of "practitioner" to "advanced practice 
registered nurse" to reflect current terminology resulting from 
provisions in Senate Bill 406, 83rd Legislature, 2013. 

Response: The agency agrees and has changed the reference 
to an "advanced practice nurse" in the definition of "practitioner" 
to an "advanced practice registered nurse" to reflect current ter-
minology related to nursing licensure. 

Comment: Concerning §92.11(a)(2), one commenter requested 
that DADS move the proposed text regarding the provision 
of skilled nursing services in an ALF from §92.11 to §92.41. 
The commenter believes that the proposed language relates to 
staffing and does not affect the issuance of a license. 

Response: The agency notes that §92.11(a)(2) is consistent with 
THSC §247.002(1)(D) in describing what an ALF is and the types 
of services it may provide. No change was made in response to 
the comment. 

Comment: Concerning §92.41, one commenter requested that 
the term "practitioner" be used in place of the term "physician" 
because other practitioners may have primary responsibility for 
managing a resident's health care. 

Response: Replacing the term "physician" with "practitioner" in 
§92.41 is outside of the scope of the current amendments. The 
agency will review and consider the suggested change in con-
nection with future amendments to Chapter 92. No changes 
were made in response to the comments. 

Comment: Concerning §92.61(a) and (b)(4), two commenters 
expressed concern that existing facilities must comply with the 
2000 edition of the Life Safety Code and recommended that 
DADS give existing facilities the discretion to comply with the 
portions of the NFPA, 101, Life Safety Code, 2000 edition, as 
feasible. 

Response: The Life Safety Code and the licensing standards 
note the differences between existing facility licensing require-

ments and new construction licensing requirements. A new fa-
cility must meet the requirements for new construction and an 
existing facility must meet the requirements for existing construc-
tion. The proposed rule does not require existing facilities to up-
grade to the new standards or new codes. To clarify which NFPA 
chapters apply to new construction and which NFPA chapters 
apply to existing construction, the agency included the titles for 
the NFPA chapters at each first reference in the section. 

Comment: Concerning §92.61(b)(4)(E), two commenters stated 
that a reference to Chapter 31 of the NFPA 101 should be added 
to the list of chapters in the NFPA that an ALF must comply with. 

Response: The agency agrees. A reference to Chapter 31 of 
NFPA 101 was inadvertently left out of the rule. The suggested 
change has been made in response to the comment. 

Comment: Concerning §92.61(b)(5)(B), one commenter re-
quested that the Uniform Plumbing Code be added to the list of 
codes used in the absence of a local code. 

Response: The agency agrees and the rule was changed in re-
sponse to the comment. 

Comment: Concerning §92.61(b)(8), one commenter stated it 
may be difficult for existing facilities to meet the accessibility re-
quirements and requested that the phrase "for facilities built after 
August 1, 2013, the facility must" be added to the rule language. 

Response: The agency disagrees with the comment. Existing li-
censed facilities only have to meet the requirements in the chap-
ter for existing construction. No changes were made in response 
to the comment. 

Comment: Concerning §92.62(c)(1), one commenter requested 
that the agency change the term "and" to "and/or" as the latter 
term was originally used in the phrase "all fires causing dam-
age to the facility and/or equipment must be reported." The com-
menter believes that the proposed language could be misinter-
preted to mean that a facility should only report a fire if the fire 
damages both a facility and equipment, but not when fire dam-
ages the facility or equipment alone. The commenter had a 
similar concern with the use of the term "and" in §92.62(l) and 
§92.62(m)(1)(A) and (m)(1)(B) as it relates to a bedroom for a 
person with a disability or mobility impairment. 

Response: The agency agrees that the term "and" may be mis-
interpreted and has redrafted the sentences to clarify that a fire 
that causes damage to the facility or equipment must be reported 
and a bedroom for a person with a physical disability or mobility 
impairment must meet accessibility standards. 

Comment: Concerning §92.62(e)(6), one commenter suggested 
that the rule should specifically include a reference to charcoal 
lighter fluid to the list of products that must not be stored in a 
building where residents are housed. The commenter believes 
that because charcoal lighter fluid is commonly used at barbe-
cues, many ALFs may not consider the substance to be haz-
ardous, and may, therefore, store it in a building where residents 
are housed. 

Response: The agency agrees and made the suggested change 
in response to the comment. 

Comment: Concerning §92.62(f)(1)(A)(i), one commenter sug-
gested that an exception be written into the rule allowing a quick 
response head to satisfy the requirement for a heat detector con-
tact in smoke detectors in apartments. 
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Response: The current amendments encompass updates to ref-
erences to the Life Safety Code from the 1988 edition to the 
2000 edition. Therefore, the comment is outside the scope of 
the amendments. The agency will consider suggested changes 
to the fire alarm provisions of Chapter 92 in future amendments 
to the chapter. No changes were made in response to the com-
ment. 

Comment: Concerning §92.62(g)(4), one commenter suggested 
changing the term "handicap standards" to "Texas Accessibility 
Standards". 

Response: The agency agrees that the suggested term is more 
current and the rule was changed in response to the comment. 

Comment: Concerning §92.62(h)(11), one commenter ques-
tioned whether the addition of accessibility standards is to 
require existing facilities to upgrade restrooms in compliance 
with the standards. The commenter requested that the pro-
posed rule provide that existing facilities must comply with 
Texas Accessibility Standards or Americans with Disabilities Act 
requirements. 

Response: The requirement for an ALF to comply with the Texas 
Accessibility Standards or the Americans with Disabilities Act is 
found at §92.61(b)(8). It is not the intent of the agency to dupli-
cate that requirement in §92.62(h). No changes were made in 
response to the comment. 

Comment: Concerning §92.62(j)(1), one commenter stated that 
the correct designation for the portable dry chemical fire extin-
guisher should be "20-B:C" and not "20-B Class B:C." 

Response: The agency agrees and the rule was changed in re-
sponse to the comment. 

Comment: Concerning §92.62(j)(7), three commenters stated 
that the reference to "NFPA 10A" is incorrect and should be 
changed to "NFPA 10." 

Response: The agency agrees and the rule was changed in re-
sponse to the comment. 

Comment: Concerning §92.63(c)(3), one commenter asked if 
the term "architectural section" is meant to refer to Life Safety 
Code staff. 

Response: The term "architectural section" is meant to refer to 
DADS Life Safety Code staff. The rule was changed accordingly. 

Comment: Concerning §92.127, one commenter requested that 
all documents or information that an ALF is required to post, in-
cluding information regarding authorized electronic monitoring in 
§92.129(g), be placed in §92.127 so providers can refer to one 
section in the rules for information about every required posting. 

Response: Section 92.127 is amended to require an ALF to 
post information about who to contact in cases of suspected 
abuse, neglect, or exploitation. The amendment implements SB 
7, 82nd Legislature, First Called Session, 2011. An amendment 
to §92.129 was not proposed. The agency will consider plac-
ing requirements regarding all information or documents an ALF 
must post in one section as part of a future amendment to Chap-
ter 92. No changes were made in response to the comment. 

SUBCHAPTER A. INTRODUCTION 
40 TAC §92.2, §92.5 
The amendments are adopted under Texas Government Code, 
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of 

services by the health and human services agencies, including 
DADS; Texas Health and Safety Code, Chapter 247, which au-
thorizes DADS to license and regulate assisted living facilities; 
and Texas Human Resources Code, §161.021, which provides 
that the Aging and Disability Services Council shall study and 
make recommendations to the HHSC executive commissioner 
and the DADS commissioner regarding rules governing the 
delivery of services to persons who are served or regulated by 
DADS. 

§92.2. Definitions. 

The following words and terms, when used in this chapter, have the 
following meaning, unless the context clearly indicates otherwise. 

(1) Abuse--

(A) for a person under 18 years of age who is not and 
has not been married or who has not had the disabilities of minority re-
moved for general purposes, the term has the meaning in Texas Family 
Code §261.401(1), which is an intentional, knowing, or reckless act or 
omission by an employee, volunteer, or other individual working under 
the auspices of a facility or program that causes or may cause emotional 
harm or physical injury to, or the death of, a child served by the facility 
or program as further described by rule or policy; and 

(B) for a person other than one described in subpara-
graph (A) of this paragraph, the term has the meaning in Texas Health 
and Safety Code §260A.001(1), which is: 

(i) the negligent or willful infliction of injury, unrea-
sonable confinement, intimidation, or cruel punishment with resulting 
physical or emotional harm or pain to a resident by the resident's care-
giver, family member, or other individual who has an ongoing relation-
ship with the resident; or 

(ii) sexual abuse of a resident, including any invol-
untary or nonconsensual sexual conduct that would constitute an of-
fense under Section 21.08, Penal Code (indecent exposure), or Chap-
ter 22, Penal Code (assaultive offenses), committed by the resident's 
caregiver, family member, or other individual who has an ongoing re-
lationship with the resident. 

(2) Accreditation commission--Has the meaning given in 
Texas Health and Safety Code, §247.032. 

(3) Advance directive--Has the meaning given in Texas 
Health and Safety Code, §166.002. 

(4) Affiliate--With respect to: 

(A) a partnership, each partner thereof; 

(B) a corporation, each officer, director, principal stock-
holder, subsidiary, and each person with a disclosable interest, as the 
term is defined in this section; and 

(C) a natural person: 

(i) said person's spouse; 

(ii) each partnership and each partner thereof of 
which said person or any affiliate of said person is a partner; and 

(iii) each corporation in which said person is an of-
ficer, director, principal stockholder, or person with a disclosable inter-
est. 

(5) Alzheimer's facility--A type B assisted living facility 
that is certified to provide specialized services to residents with 
Alzheimer's or a related condition. 
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(6) Applicant--A person applying for a license to operate 
an assisted living facility under Texas Health and Safety Code, Chapter 
247. 

(7) Attendant--A facility employee who provides direct 
care to residents. This employee may serve other functions, includ-
ing cook, janitor, porter, maid, laundry worker, security personnel, 
bookkeeper, activity director, and manager. 

(8) Authorized electronic monitoring (AEM)--The place-
ment of an electronic monitoring device in a resident's room and using 
the device to make tapes or recordings after making a request to the 
facility to allow electronic monitoring. 

(9) Behavioral emergency--Has the meaning given in 
§92.41(p)(2) of this chapter (relating to Standards for Type A and 
Type B Assisted Living Facilities). 

(10) Change of ownership--A change of ownership is: 

(A) a change of sole proprietorship that is licensed to 
operate a facility; 

(B) a change of 50 percent or more in the ownership of 
the business organization that is licensed to operate the facility; 

(C) a change in the federal taxpayer identification num-
ber; or 

(D) relinquishment by the license holder of the opera-
tion of the facility. 

(11) Commingles--The laundering of apparel or linens of 
two or more individuals together. 

(12) Controlling person--A person with the ability, acting 
alone or with others, to directly or indirectly influence, direct, or cause 
the direction of the management, expenditure of money, or policies 
of an assisted living facility or other person. A controlling person in-
cludes: 

(A) a management company, landlord, or other business 
entity that operates or contracts with others for the operation of an as-
sisted living facility; 

(B) any person who is a controlling person of a manage-
ment company or other business entity that operates an assisted living 
facility or that contracts with another person for the operation of an as-
sisted living facility; 

(C) an officer or director of a publicly traded corpora-
tion that is, or that controls, a facility, management company, or other 
business entity described in subparagraph (A) of this paragraph but 
does not include a shareholder or lender of the publicly traded corpo-
ration; and 

(D) any other individual who, because of a personal, fa-
milial, or other relationship with the owner, manager, landlord, tenant, 
or provider of an assisted living facility, is in a position of actual control 
or authority with respect to the facility, without regard to whether the 
individual is formally named as an owner, manager, director, officer, 
provider, consultant, contractor, or employee of the facility, except an 
employee, lender, secured creditor, landlord, or other person who does 
not exercise formal or actual influence or control over the operation of 
an assisted living facility. 

(13) Covert electronic monitoring--The placement and use 
of an electronic monitoring device that is not open and obvious, and 
the facility and DADS have not been informed about the device by the 
resident, by a person who placed the device in the room, or by a person 
who uses the device. 

(14) DADS--The Department of Aging and Disability Ser-
vices. 

(15) DHS--Formerly, this term referred to the Texas De-
partment of Human Services; it now refers to DADS. 

(16) Dietitian--A person who currently holds a license or 
provisional license issued by the Texas State Board of Examiners of 
Dietitians. 

(17) Disclosure statement--A DADS form for prospective 
residents or their legally authorized representatives that a facility must 
complete. The form contains information regarding the preadmission, 
admission, and discharge process; resident assessment and service 
plans; staffing patterns; the physical environment of the facility; 
resident activities; and facility services. 

(18) Electronic monitoring device--Video surveillance 
cameras and audio devices installed in a resident's room, designed 
to acquire communications or other sounds that occur in the room. 
An electronic, mechanical, or other device used specifically for the 
nonconsensual interception of wire or electronic communication is 
excluded from this definition. 

(19) Exploitation--

(A) for a person under 18 years of age who is not and 
has not been married or who has not had the disabilities of minority re-
moved for general purposes, the term has the meaning in Texas Family 
Code §261.401(2), which is the illegal or improper use of a child or 
of the resources of a child for monetary or personal benefit, profit, or 
gain by an employee, volunteer, or other individual working under the 
auspices of a facility or program as further described by rule or policy; 
and 

(B) for a person other than one described in subpara-
graph (A) of this paragraph, the term has the meaning in Texas Health 
and Safety Code §260A.001(4), which is the illegal or improper act or 
process of a caregiver, family member, or other individual who has an 
ongoing relationship with the resident using the resources of a resident 
for monetary or personal benefit, profit, or gain without the informed 
consent of the resident. 

(20) Facility--An entity required to be licensed under the 
Assisted Living Facility Licensing Act, Texas Health and Safety Code, 
Chapter 247. 

(21) Fire suppression authority--The paid or volunteer fire-
fighting organization or tactical unit that is responsible for fire suppres-
sion operations and related duties once a fire incident occurs within its 
jurisdiction. 

(22) Flame spread--The rate of fire travel along the surface 
of a material. This is different than other requirements for time-rated 
"burn through" resistance ratings, such as one-hour rated. Flame spread 
ratings are Class A (0-25), Class B (26-75), and Class C (76-200). 

(23) Governmental unit--The state or any county, munic-
ipality, or other political subdivision, or any department, division, 
board, or other agency of any of the foregoing. 

(24) Health care professional--An individual licensed, cer-
tified, or otherwise authorized to administer health care, for profit or 
otherwise, in the ordinary course of business or professional practice. 
The term includes a physician, registered nurse, licensed vocational 
nurse, licensed dietitian, physical therapist, and occupational therapist. 

(25) Immediate threat--There is considered to be an imme-
diate threat to the health or safety of a resident, or a situation is consid-
ered to put the health or safety of a resident in immediate jeopardy, if 
there is a situation in which an assisted living facility's noncompliance 
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with one or more requirements of licensure has caused, or is likely to 
cause, serious injury, harm, impairment, or death to a resident. 

(26) Immediately available--The capacity of facility staff 
to immediately respond to an emergency after being notified through a 
communication or alarm system. The staff are to be no more than 600 
feet from the farthest resident and in the facility while on duty. 

(27) Large facility--A facility licensed for 17 or more resi-
dents. 

(28) Legally authorized representative--A person autho-
rized by law to act on behalf of a person with regard to a matter 
described in this chapter, and may include a parent, guardian, or 
managing conservator of a minor, or the guardian of an adult. 

(29) Listed--Equipment, materials, or services included in 
a list published by an organization concerned with evaluation of prod-
ucts or services, that maintains periodic inspection of production of 
listed equipment or materials or periodic evaluation of services, and 
whose listing states that either the equipment, material, or service meets 
appropriate designated standards or has been tested and found suitable 
for a specified purpose. The listing organization must be acceptable to 
the authority having jurisdiction, including DADS or any other state, 
federal or local authority. 

(30) Local code--A model building code adopted by the lo-
cal building authority where the assisted living facility is constructed 
or located. 

(31) Management services--Services provided under con-
tract between the owner of a facility and a person to provide for the 
operation of a facility, including administration, staffing, maintenance, 
or delivery of resident services. Management services do not include 
contracts solely for maintenance, laundry, transportation, or food ser-
vices. 

(32) Manager--The individual in charge of the day-to-day 
operation of the facility. 

(33) Medication--

(A) Medication is any substance: 

(i) recognized as a drug in the official United States 
Pharmacopoeia, Official Homeopathic Pharmacopoeia of the United 
States, Texas Drug Code Index or official National Formulary, or any 
supplement to any of these official documents; 

(ii) intended for use in the diagnosis, cure, mitiga-
tion, treatment, or prevention of disease; 

(iii) other than food intended to affect the structure 
or any function of the body; and 

(iv) intended for use as a component of any sub-
stance specified in this definition. 

(B) Medication includes both prescription and 
over-the-counter medication, unless otherwise specified. 

(C) Medication does not include devices or their com-
ponents, parts, or accessories. 

(34) Medication administration--The direct application of 
a medication or drug to the body of a resident by an individual legally 
allowed to administer medication in the state of Texas. 

(35) Medication assistance or supervision--The assistance 
or supervision of the medication regimen by facility staff. Refer to 
§92.41(j) of this chapter. 

(36) Medication (self-administration)--The capability of a 
resident to administer the resident's own medication or treatments with-
out assistance from the facility staff. 

(37) Neglect--

(A) for a person under 18 years of age who is not and 
has not been married or who has not had the disabilities of minority re-
moved for general purposes, the term has the meaning in Texas Family 
Code, §261.401(3), which is a negligent act or omission by an em-
ployee, volunteer, or other individual working under the auspices of 
a facility or program, including failure to comply with an individual 
treatment plan, plan of care, or individualized service plan, that causes 
or may cause substantial emotional harm or physical injury to, or the 
death of, a child served by the facility or program as further described 
by rule or policy; and 

(B) for a person other than one described in subpara-
graph (A) of this paragraph, the term has the meaning in Texas Health 
and Safety Code §260A.001(6), which is the failure to provide for one's 
self the goods or services, including medical services, which are nec-
essary to avoid physical or emotional harm or pain or the failure of a 
caregiver to provide such goods or services. 

(38) NFPA 101--The 2000 publication titled "NFPA 101 
Life Safety Code" published by the National Fire Protection Associ-
ation, Inc., 1 Batterymarch Park, Quincy, Massachusetts 02169. 

(39) Ombudsman--Has the meaning given in §85.2 of this 
title (relating to Definitions). 

(40) Person--Any individual, firm, partnership, corpora-
tion, association, or joint stock association, and the legal successor 
thereof. 

(41) Person with a disclosable interest--Any person who 
owns 5.0 percent interest in any corporation, partnership, or other busi-
ness entity that is required to be licensed under Texas Health and Safety 
Code, Chapter 247. A person with a disclosable interest does not in-
clude a bank, savings and loan, savings bank, trust company, building 
and loan association, credit union, individual loan and thrift company, 
investment banking firm, or insurance company unless such entity par-
ticipates in the management of the facility. 

(42) Personal care services--Assistance with feeding, 
dressing, moving, bathing, or other personal needs or maintenance; or 
general supervision or oversight of the physical and mental well-being 
of a person who needs assistance to maintain a private and independent 
residence in the facility or who needs assistance to manage his or her 
personal life, regardless of whether a guardian has been appointed for 
the person. 

(43) Physician--A practitioner licensed by the Texas Med-
ical Board. 

(44) Practitioner--An individual who is currently licensed 
in a state in which the individual practices as a physician, dentist, po-
diatrist, or a physician assistant; or a registered nurse approved by the 
Texas Board of Nursing to practice as an advanced practice registered 
nurse. 

(45) Qualified medical personnel--An individual who is li-
censed, certified, or otherwise authorized to administer health care. 
The term includes a physician, registered nurse, and licensed voca-
tional nurse. 

(46) Resident--An individual accepted for care in a facility. 

(47) Respite--The provision by a facility of room, board, 
and care at the level ordinarily provided for permanent residents of the 
facility to a person for not more than 60 days for each stay in the facility. 
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♦ ♦ ♦ 

♦ ♦ ♦ 

(48) Restraint hold--

(A) A manual method, except for physical guidance or 
prompting of brief duration, used to restrict: 

(i) free movement or normal functioning of all or a 
portion of a resident's body; or 

(ii) normal access by a resident to a portion of the 
resident's body. 

(B) Physical guidance or prompting of brief duration 
becomes a restraint if the resident resists the guidance or prompting. 

(49) Restraints--Chemical restraints are psychoactive 
drugs administered for the purposes of discipline or convenience and 
are not required to treat the resident's medical symptoms. Physical 
restraints are any manual method, or physical or mechanical device, 
material, or equipment attached or adjacent to the resident that restricts 
freedom of movement. Physical restraints include restraint holds. 

(50) Safety--Protection from injury or loss of life due to 
such conditions as fire, electrical hazard, unsafe building or site condi-
tions, and the hazardous presence of toxic fumes and materials. 

(51) Seclusion--The involuntary separation of a resident 
from other residents and the placement of the resident alone in an area 
from which the resident is prevented from leaving. 

(52) Service plan--A written description of the medical 
care, supervision, or nonmedical care needed by a resident. 

(53) Short-term acute episode--An illness of less than 30 
days duration. 

(54) Small facility--A facility licensed for 16 or fewer res-
idents. 

(55) Staff--Employees of an assisted living facility. 

(56) Standards--The minimum conditions, requirements, 
and criteria established in this chapter with which a facility must 
comply to be licensed under this chapter. 

(57) Terminal condition--A medical diagnosis, certified by 
a physician, of an illness that will result in death in six months or less. 

(58) Universal precautions--An approach to infection con-
trol in which blood, any body fluids visibly contaminated with blood, 
and all body fluids in situations where it is difficult or impossible to dif-
ferentiate between body fluids are treated as if known to be infectious 
for HIV, hepatitis B, and other blood-borne pathogens. 

(59) Vaccine Preventable Diseases--The diseases included 
in the most current recommendations of the Advisory Committee on 
Immunization Practices of the Centers for Disease Control and Pre-
vention. 

(60) Working day--Any 24-hour period, Monday through 
Friday, excluding state and federal holidays. 

§92.5. Health Care Professional. 

(a) A health care professional may coordinate the provision of 
services to a resident within the professional's scope of practice and 
as authorized under Texas Health and Safety Code, Chapter 247, how-
ever, a facility must not provide ongoing services to a resident that are 
comparable to the services available in a nursing facility licensed under 
Texas Health and Safety Code, Chapter 242. 

(b) A resident may contract with a home and community sup-
port services agency licensed under Chapter 142 or with an indepen-
dent health professional to have health care services delivered to the 
resident at the facility. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 17, 

2013. 
TRD-201305982 
Kenneth L. Owens 
General Counsel 
Department of Aging and Disability Services 
Effective date: January 6, 2014 
Proposal publication date: July 26, 2013 
For further information, please call: (512) 438-4162 

SUBCHAPTER B. APPLICATION 
PROCEDURES 
40 TAC §92.11 
The amendment is adopted under Texas Government Code, 
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
DADS; Texas Health and Safety Code, Chapter 247, which au-
thorizes DADS to license and regulate assisted living facilities; 
and Texas Human Resources Code, §161.021, which provides 
that the Aging and Disability Services Council shall study and 
make recommendations to the HHSC executive commissioner 
and the DADS commissioner regarding rules governing the 
delivery of services to persons who are served or regulated by 
DADS. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 17, 

2013. 
TRD-201305983 
Kenneth L. Owens 
General Counsel 
Department of Aging and Disability Services 
Effective date: January 6, 2014 
Proposal publication date: July 26, 2013 
For further information, please call: (512) 438-4162 

SUBCHAPTER C. STANDARDS FOR 
LICENSURE 
40 TAC §92.41 
The amendment is adopted under Texas Government Code, 
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
DADS; Texas Health and Safety Code, Chapter 247, which au-
thorizes DADS to license and regulate assisted living facilities; 
and Texas Human Resources Code, §161.021, which provides 
that the Aging and Disability Services Council shall study and 
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make recommendations to the HHSC executive commissioner 
and the DADS commissioner regarding rules governing the 
delivery of services to persons who are served or regulated by 
DADS. 

§92.41. Standards for Type A and Type B Assisted Living Facilities. 

(a) Employees. 

(1) Manager. Each facility must designate, in writing, a 
manager to have authority over the operation. 

(A) Qualifications. In small facilities, the manager 
must have proof of graduation from an accredited high school or cer-
tification of equivalency of graduation. In large facilities, a manager 
must have: 

(i) an associate's degree in nursing, health care man-
agement, or a related field; 

(ii) a bachelor's degree; or 

(iii) proof of graduation from an accredited high 
school or certification of equivalency of graduation and at least one 
year of experience working in management or in health care industry 
management. 

(B) Training in management of assisted living facili-
ties. After August 1, 2000, a manager must have completed at least 
one educational course on the management of assisted living facili-
ties, which must include information on the assisted living standards; 
resident characteristics (including dementia), resident assessment and 
skills working with residents; basic principles of management; food 
and nutrition services; federal laws, with an emphasis on the Ameri-
cans with Disability Act's accessibility requirements; community re-
sources; ethics, and financial management. 

(i) The course must be at least 24 hours in length. 

(I) Eight hours of training on the assisted living 
standards must be completed within the first three months of employ-
ment. 

(II) The 24-hour training requirement may not be 
met through in-services at the facility, but may be met through struc-
tured, formalized classes, correspondence courses, training videos, dis-
tance learning programs, or off-site training courses. All training must 
be provided or produced by academic institutions, assisted living cor-
porations, or recognized state or national organizations or associations. 
Subject matter that deals with the internal affairs of an organization will 
not qualify for credit. 

(III) Evidence of training must be on file at the 
facility and must contain documentation of content, hours, dates, and 
provider. 

(ii) Managers hired after August 1, 2000, who can 
show documentation of a previously completed comparable course of 
study are exempt from the training requirements. 

(iii) Managers hired after August 1, 2000, must 
complete the course by the first anniversary of employment as man-
ager. 

(iv) An assisted living manager who was employed 
by a licensed assisted living facility on August 1, 2000, is exempt from 
the training requirement. An assisted living manager who was em-
ployed by a licensed assisted living facility as the manager before Au-
gust 1, 2000, and changes employment to another licensed assisted liv-
ing facility as the manager, with a break in employment of no longer 
than 30 days, is also exempt from the training requirement. 

(C) Continuing education. All managers must show ev-
idence of 12 hours of annual continuing education. This requirement 
will be met during the first year of employment by the 24-hour assisted 
living management course. The annual continuing education require-
ment must include at least two of the following areas: 

(i) resident and provider rights and responsibilities, 
abuse/neglect, and confidentiality; 

(ii) basic principles of management; 

(iii) skills for working with residents, families, and 
other professional service providers; 

(iv) resident characteristics and needs; 

(v) community resources; 

(vi) accounting and budgeting; 

(vii) basic emergency first aid; or 

(viii) federal laws, such as Americans with Disabil-
ities Act, Civil Rights Act of 1991, the Rehabilitation Act of 1993, 
Family and Medical Leave Act of 1993, and the Fair Housing Act. 

(D) Manager's responsibilities. The manager must be 
on duty 40 hours per week and may manage only one facility, except for 
managers of small Type A facilities, who may have responsibility for 
no more than 16 residents in no more than four facilities. The managers 
of small Type A facilities must be available by telephone or pager when 
conducting facility business off-site. 

(E) Manager's absence. An employee competent and 
authorized to act in the absence of the manager must be designated in 
writing. 

(2) Attendants. Full-time facility attendants must be at 
least 18 years old or a high-school graduate. 

(A) An attendant must be in the facility at all times 
when residents are in the facility. 

(B) Attendants are not precluded from performing other 
functions as required by the assisted living facility. 

(3) Staffing. 

(A) A facility must develop and implement staffing 
policies, which require staffing ratios based upon the needs of the 
residents, as identified in their service plans. 

(B) Prior to admission, a facility must disclose, to 
prospective residents and their families, the facility's normal 24-hour 
staffing pattern and post it monthly in accordance with §92.127 of this 
title (relating to Required Postings). 

(C) A facility must have sufficient staff to: 

(i) maintain order, safety, and cleanliness; 

(ii) assist with medication regimens; 

(iii) prepare and service meals that meet the daily 
nutritional and special dietary needs of each resident, in accordance 
with each resident's service plan; 

(iv) assist with laundry; 

(v) assure that each resident receives the kind and 
amount of supervision and care required to meet his basic needs; and 

(vi) ensure safe evacuation of the facility in the event 
of an emergency. 
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(D) A facility must meet the staffing requirements de-
scribed in this subparagraph. 

(i) Type A facility: Night shift staff in a small facil-
ity must be immediately available. In a large facility, the staff must be 
immediately available and awake. 

(ii) Type B facility: Night shift staff must be imme-
diately available and awake, regardless of the number of licensed beds. 

(4) Staff training. The facility must document that staff 
members are competent to provide personal care before assuming re-
sponsibilities and have received the following training. 

(A) All staff members must complete four hours of ori-
entation before assuming any job responsibilities. Training must cover, 
at a minimum, the following topics: 

(i) reporting of abuse and neglect; 

(ii) confidentiality of resident information; 

(iii) universal precautions; 

(iv) conditions about which they should notify the 
facility manager; 

(v) residents' rights; and 

(vi) emergency and evacuation procedures. 

(B) Attendants must complete 16 hours of on-the-job 
supervision and training within the first 16 hours of employment fol-
lowing orientation. Training must include: 

(i) in Type A and B facilities, providing assistance 
with the activities of daily living; 

(ii) resident's health conditions and how they may 
affect provision of tasks; 

(iii) safety measures to prevent accidents and in-
juries; 

(iv) emergency first aid procedures, such as the 
Heimlich maneuver and actions to take when a resident falls, suffers a 
laceration, or experiences a sudden change in physical and/or mental 
status; 

(v) managing disruptive behavior; 

(vi) behavior management, for example, prevention 
of aggressive behavior and de-escalation techniques, practices to de-
crease the frequency of the use of restraint, and alternatives to re-
straints; and 

(vii) fall prevention. 

(C) Direct care staff must complete six documented 
hours of education annually, based on each employee's hire date. Staff 
must complete one hour of annual training in fall prevention and one 
hour of training in behavior management, for example, prevention 
of aggressive behavior and de-escalation techniques, practices to 
decrease the frequency of the use of restraint, and alternatives to 
restraints. Training for these subjects must be competency-based. 
Subject matter must address the unique needs of the facility. Suggested 
topics include: 

(i) promoting resident dignity, independence, indi-
viduality, privacy, and choice; 

(ii) resident rights and principles of self-determina-
tion; 

(iii) communication techniques for working with 
residents with hearing, visual, or cognitive impairment; 

(iv) communicating with families and other persons 
interested in the resident; 

(v) common physical, psychological, social, and 
emotional conditions and how these conditions affect residents' care; 

(vi) essential facts about common physical and men-
tal disorders, for example, arthritis, cancer, dementia, depression, heart 
and lung diseases, sensory problems, or stroke; 

(vii) cardiopulmonary resuscitation; 

(viii) common medications and side effects, includ-
ing psychotropic medications, when appropriate; 

(ix) understanding mental illness; 

(x) conflict resolution and de-escalation techniques; 
and 

(xi) information regarding community resources. 

(D) Facilities that employ licensed nurses, certified 
nurse aides, or certified medication aides must provide annual in-ser-
vice training, appropriate to their job responsibilities, from one or 
more of the following areas: 

(i) communication techniques and skills useful 
when providing geriatric care (skills for communicating with the 
hearing impaired, visually impaired and cognitively impaired; thera-
peutic touch; recognizing communication that indicates psychological 
abuse); 

(ii) assessment and interventions related to the com-
mon physical and psychological changes of aging for each body sys-
tem; 

(iii) geriatric pharmacology, including treatment for 
pain management, food and drug interactions, and sleep disorders; 

(iv) common emergencies of geriatric residents and 
how to prevent them, for example falls, choking on food or medicines, 
injuries from restraint use; recognizing sudden changes in physical con-
dition, such as stroke, heart attack, acute abdomen, acute glaucoma; 
and obtaining emergency treatment; 

(v) common mental disorders with related nursing 
implications; and 

(vi) ethical and legal issues regarding advance direc-
tives, abuse and neglect, guardianship, and confidentiality. 

(b) Social services. The facility must provide an activity 
and/or social program at least weekly for the residents. 

(c) Resident assessment. Within 14 days of admission, a resi-
dent comprehensive assessment and an individual service plan for pro-
viding care, which is based on the comprehensive assessment, must be 
completed. The comprehensive assessment must be completed by the 
appropriate staff and documented on a form developed by the facility. 
When a facility is unable to obtain information required for the compre-
hensive assessment, the facility should document its attempts to obtain 
the information. 

(1) The comprehensive assessment must include the fol-
lowing items: 

(A) the location from which the resident was admitted; 

(B) primary language; 

(C) sleep-cycle issues; 
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(D) behavioral symptoms; 

(E) psychosocial issues (i.e., a psychosocial function-
ing assessment that includes an assessment of mental or psychosocial 
adjustment difficulty; a screening for signs of depression, such as with-
drawal, anger or sad mood; assessment of the resident's level of anxi-
ety; and determining if the resident has a history of psychiatric diagno-
sis that required in-patient treatment); 

(F) Alzheimer's/dementia history; 

(G) activities of daily living patterns (i.e., wakened to 
toilet all or most nights, bathed in morning/night, shower or bath); 

(H) involvement patterns and preferred activity pursuits 
(i.e., daily contact with relatives, friends, usually attended religious ser-
vices, involved in group activities, preferred activity settings, general 
activity preferences); 

(I) cognitive skills for daily decision-making (in-
dependent, modified independence, moderately impaired, severely 
impaired); 

(J) communication (ability to communicate with others, 
communication devices); 

(K) physical functioning (transfer status; ambulation 
status; toilet use; personal hygiene; ability to dress, feed and groom 
self); 

(L) continence status; 

(M) nutritional status (weight changes, nutritional 
problems or approaches); 

(N) oral/dental status; 

(O) diagnoses; 

(P) medications (administered, supervised, self-admin-
isters); 

(Q) health conditions and possible medication side ef-
fects; 

(R) special treatments and procedures; 

(S) hospital admissions within the past six months or 
since last assessment; and 

(T) preventive health needs (i.e., blood pressure moni-
toring, hearing-vision assessment). 

(2) The service plan must be approved and signed by the 
resident or a person responsible for the resident's health care decisions. 
The facility must provide care according to the service plan. The ser-
vice plan must be updated annually and upon a significant change in 
condition, based upon an assessment of the resident. 

(3) For respite clients, the facility may keep a service plan 
for six months from the date on which it is developed. During that 
period, the facility may admit the individual as frequently as needed. 

(4) Emergency admissions must be assessed and a service 
plan developed for them. 

(d) Resident policies. 

(1) Before admitting a resident, facility staff must explain 
and provide a copy of the disclosure statement to the resident, fam-
ily, or responsible party. An assisted living facility that provides brain 
injury rehabilitation services must attach to its disclosure statement a 
specific statement that licensure as an assisted living facility does not 
indicate state review, approval, or endorsement of the facility's rehabil-

itative services. The facility must document receipt of the disclosure 
statement. 

(2) The facility must provide residents with a copy of the 
Resident Bill of Rights. 

(3) When a resident is admitted, the facility must provide to 
the resident's immediate family, and document the family's receipt of, 
the DADS telephone hotline number to report suspected abuse, neglect, 
or exploitation, as referenced in §92.102 of this chapter (relating to 
Abuse, Neglect, or Exploitation Reportable to DADS). 

(4) The facility must have written policies regarding resi-
dents accepted, services provided, charges, refunds, responsibilities of 
facility and residents, privileges of residents, and other rules and regu-
lations. 

(5) Each facility must make available copies of the resident 
policies to staff and to residents or residents' responsible parties at time 
of admission. Documented notification of any changes to the policies 
must occur before the effective date of the changes. 

(6) Before or upon admission of a resident, a facility must 
notify the resident and, if applicable, the resident's legally authorized 
representative, of DADS rules and the facility's policies related to re-
straint and seclusion. 

(e) Admission policies. 

(1) A facility must not admit or retain a resident whose 
needs cannot be met by the facility or who cannot secure the neces-
sary services from an outside resource. As part of the facility's general 
supervision and oversight of the physical and mental well-being of its 
residents, the facility remains responsible for all care provided at the 
facility. If the individual is appropriate for placement in a facility, then 
the decision that additional services are necessary and can be secured 
is the responsibility of facility management with written concurrence 
of the resident, resident's attending physician, or legal representative. 
Regardless of the possibility of "aging in place" or securing additional 
services, the facility must meet all Life Safety Code requirements based 
on each resident's evacuation capabilities, except as provided in sub-
section (f) of this section. 

(2) There must be a written admission agreement between 
the facility and the resident. The agreement must specify such details as 
services to be provided and the charges for the services. If the facility 
provides services and supplies that could be a Medicare benefit, the 
facility must provide the resident a statement that such services and 
supplies could be a Medicare benefit. 

(3) A facility must share a copy of the facility disclosure 
statement, rate schedule, and individual resident service plan with out-
side resources that provide any additional services to a resident. Out-
side resources must provide facilities with a copy of their resident care 
plans and must document, at the facility, any services provided, on the 
day provided. 

(4) Each resident must have a health examination by a 
physician performed within 30 days before admission or 14 days after 
admission, unless a transferring hospital or facility has a physical 
examination in the medical record. 

(5) The assisted living facility must secure at the time of 
admission of a resident the following identifying information: 

(A) full name of resident; 

(B) social security number; 

(C) usual residence (where resident lived before admis-
sion); 
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(D) sex; 

(E) marital status; 

(F) date of birth; 

(G) place of birth; 

(H) usual occupation (during most of working life); 

(I) family, other persons named by the resident, and 
physician for emergency notification; 

(J) pharmacy preference; and 

(K) Medicaid/Medicare number, if available. 

(f) Inappropriate placement in Type A or Type B facilities. 

(1) DADS or a facility may determine that a resident is in-
appropriately placed in the facility if a resident experiences a change 
of condition but continues to meet the facility evacuation criteria. 

(A) If DADS determines the resident is inappropriately 
placed and the facility is willing to retain the resident, the facility is 
not required to discharge the resident if, within 10 working days after 
receiving the Statement of Licensing Violations and Plan of Correction, 
Form 3724, and the Report of Contact, Form 3614-A, from DADS, the 
facility submits the following to the DADS regional office: 

(i) Physician's Assessment, Form 1126, indicating 
that the resident is appropriately placed and describing the resident's 
medical conditions and related nursing needs, ambulatory and transfer 
abilities, and mental status; 

(ii) Resident's Request to Remain in Facility, Form 
1125, indicating that: 

(I) the resident wants to remain at the facility; or 

(II) if the resident lacks capacity to provide a 
written statement, the resident's family member or legally authorized 
representative wants the resident to remain at the facility; and 

(iii) Facility Request, Form 1124, indicating that the 
facility agrees that the resident may remain at the facility. 

(B) If the facility initiates the request for an inappropri-
ately placed resident to remain in the facility, the facility must complete 
and date the forms described in subparagraph (A) of this paragraph and 
submit them to the DADS regional office within 10 working days after 
the date the facility determines the resident is inappropriately placed, 
as indicated on the DADS prescribed forms. 

(2) DADS or a facility may determine that a resident is in-
appropriately placed in the facility if the facility does not meet all re-
quirements referenced in §92.3 of this chapter (relating to Types of 
Assisted Living Facilities) for the evacuation of a designated resident. 

(A) If, during a site visit, DADS determines that a res-
ident is inappropriately placed at the facility and the facility is willing 
to retain the resident, the facility must request an evacuation waiver as 
described in subparagraph (C) of this paragraph to the DADS regional 
office within 10 working days after the date the facility receives the 
Statement of Licensing Violations and Plan of Correction, Form 372, 
and the Report of Contact, Form 3614-A. If the facility is not willing 
to retain the resident, the facility must discharge the resident within 30 
days after receiving the Statement of Licensing Violations and Plan of 
Correction and the Report of Contact. 

(B) If the facility initiates the request for a resident to 
remain in the facility, the facility must request an evacuation waiver 
as described in subparagraph (C) of this paragraph from the DADS 
regional office within 10 working days after the date the facility deter-

mines the resident is inappropriately placed, as indicated on the DADS 
prescribed forms. 

(C) To request an evacuation waiver for an inappropri-
ately placed resident, a facility must submit to the DADS regional of-
fice: 

(i) Physician's Assessment, Form 1126, indicating 
that the resident is appropriately placed and describing the resident's 
medical conditions and related nursing needs, ambulatory and transfer 
abilities, and mental status; 

(ii) Resident's Request to Remain in Facility, Form 
1125, indicating that: 

(I) the resident wants to remain at the facility; or 

(II) if the resident lacks capacity to provide a 
written statement, the resident's family member or legally authorized 
representative wants the resident to remain at the facility; 

(iii) Facility Request, Form 1124, indicating that the 
facility agrees that the resident may remain at the facility; 

(iv) a detailed emergency plan that explains how the 
facility will meet the evacuation needs of the resident, including: 

(I) the specific staff positions that will be on duty 
to assist with evacuation and their shift times; 

(II) specific staff positions that will be on duty 
and awake at night; and 

(III) specific staff training that relates to resident 
evacuation; 

(v) a copy of an accurate facility floor plan, to scale, 
that labels all rooms by use and indicates the specific resident's room; 

(vi) a copy of the facility's emergency evacuation 
plan; 

(vii) a copy of the facility fire drill records for the 
last 12 months; 

(viii) a copy of a completed Fire Marshal/State Fire 
Marshal Notification, Form 1127, signed by the fire authority having 
jurisdiction (either the local Fire Marshal or State Fire Marshal) as an 
acknowledgement that the fire authority has been notified that the res-
ident's evacuation capability has changed; 

(ix) a copy of a completed Fire Suppression Author-
ity Notification, Form 1129, signed by the local fire suppression au-
thority as an acknowledgement that the fire suppression authority has 
been notified that the resident's evacuation capability has changed; 

(x) a copy of the resident's most recent comprehen-
sive assessment that addresses the areas required by subsection (c) of 
this section and that was completed within 60 days, based on the date 
stated on the evacuation waiver form submitted to DADS; 

(xi) the resident's service plan that addresses all as-
pects of the resident's care, particularly those areas identified by DADS, 
including: 

(I) the resident's medical condition and related 
nursing needs; 

(II) hospitalizations within 60 days, based on the 
date stated on the evacuation waiver form submitted to DADS; 

(III) any significant change in condition in the 
last 60 days, based on the date stated on the evacuation waiver form 
submitted to DADS; 
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(IV) specific staffing needs; and 

(V) services that are provided by an outside 
provider; 

(xii) any other information that relates to the re-
quired fire safety features of the facility that will ensure the evacuation 
capability of any resident; and 

(xiii) service plans of other residents, if requested by 
DADS. 

(D) A facility must meet the following criteria to re-
ceive a waiver from DADS: 

(i) The emergency plan submitted in accordance 
with subparagraph (C)(iv) of this paragraph must ensure that: 

(I) staff is adequately trained; 

(II) a sufficient number of staff is on all shifts to 
move all residents to a place of safety; 

(III) residents will be moved to appropriate loca-
tions, given health and safety issues; 

(IV) all possible locations of fire origin areas and 
the necessity for full evacuation of the building are addressed; 

(V) the fire alarm signal is adequate; 

(VI) there is an effective method for warning res-
idents and staff during a malfunction of the building fire alarm system; 

(VII) there is a method to effectively communi-
cate the actual location of the fire; and 

(VIII) the plan satisfies any other safety concerns 
that could have an effect on the residents' safety in the event of a fire; 
and 

(ii) the emergency plan will not have an adverse ef-
fect on other residents of the facility who have waivers of evacuation 
or who have special needs that require staff assistance. 

(E) DADS reviews the documentation submitted under 
this subsection and notifies the facility in writing of its determination 
to grant or deny the waiver within 10 working days after the date the 
request is received in the DADS regional office. 

(F) Upon notification that DADS has granted the evacu-
ation waiver, the facility must immediately initiate all provisions of the 
proposed emergency plan. If the facility does not follow the emergency 
plan, and there are health and safety concerns that are not addressed, 
DADS may determine that there is an immediate threat to the health or 
safety of a resident. 

(G) DADS reviews a waiver of evacuation during the 
facility's annual renewal licensing inspection. 

(3) If a DADS surveyor determines that a resident is inap-
propriately placed at a facility and the facility either agrees with the de-
termination or fails to obtain the written statements or waiver required 
in this subsection, the facility must discharge the resident. 

(A) The resident is allowed 30 days after the date of 
notice of discharge to move from the facility. 

(B) A discharge required under this subsection must be 
made notwithstanding: 

(i) any other law, including any law relating to the 
rights of residents and any obligations imposed under the Property 
Code; and 

(ii) the terms of any contract. 

(4) If a facility is required to discharge the resident because 
the facility has not submitted the written statements required by para-
graph (1) of this subsection to the DADS regional office, or DADS de-
nies the waiver as described in paragraph (2) of this subsection, DADS 
may: 

(A) assess an administrative penalty if DADS de-
termines the facility has intentionally or repeatedly disregarded the 
waiver process because the resident is still residing in the facility when 
DADS conducts a future onsite visit; or 

(B) seek other sanctions, including an emergency sus-
pension or closing order, against the facility under Texas Health and 
Safety Code Chapter 247, Subchapter C (relating to General Enforce-
ment), if DADS determines there is a significant risk and immediate 
threat to the health and safety of a resident of the facility. 

(5) The facility's disclosure statement must notify the 
resident and resident's legally authorized representative of the waiver 
process described in this section and the facility's policies and proce-
dures for aging in place. 

(6) After the first year of employment and no later than the 
anniversary date of the facility manager's hire date, the manager must 
show evidence of annual completion of DADS training on aging in 
place and retaliation. 

(g) Advance directives. 

(1) The facility must maintain written policies regarding 
the implementation of advance directives. The policies must include a 
clear and precise statement of any procedure the facility is unwilling or 
unable to provide or withhold in accordance with an advance directive. 

(2) The facility must provide written notice of these poli-
cies to residents at the time they are admitted to receive services from 
the facility. 

(A) If, at the time notice is to be provided, the resident 
is incompetent or otherwise incapacitated and unable to receive the 
notice, the facility must provide the written notice, in the following 
order of preference, to: 

(i) the resident's legal guardian; 

(ii) a person responsible for the resident's health care 
decisions; 

(iii) the resident's spouse; 

(iv) the resident's adult child; 

(v) the resident's parents; or 

(vi) the person admitting the resident. 

(B) If the facility is unable, after diligent search, to lo-
cate an individual listed under subparagraph (A) of this paragraph, the 
facility is not required to give notice. 

(3) If a resident who was incompetent or otherwise inca-
pacitated and unable to receive notice regarding the facility's advance 
directives policies later becomes able to receive the notice, the facility 
must provide the written notice at the time the resident becomes able 
to receive the notice. 

(4) Failure to inform the resident of facility policies regard-
ing the implementation of advance directives will result in an adminis-
trative penalty of $500. 

(A) Facilities will receive written notice of the recom-
mendation for an administrative penalty. 
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(B) Within 20 days after the date on which written no-
tice is sent to a facility, the facility must give written consent to the 
penalty or make written request for a hearing to the Texas Health and 
Human Services Commission. 

(C) Hearings will be held in accordance with the formal 
hearing procedures at 1 TAC Chapter 357, Subchapter I (relating to 
Hearings Under the Administrative Procedures Act). 

(h) Resident records. 

(1) Records that pertain to residents must be treated as con-
fidential and properly safeguarded from unauthorized use, loss, or de-
struction. 

(2) Resident records must contain: 

(A) information contained in the facility's standard and 
customary admission form; 

(B) a record of the resident's assessments; 

(C) the resident's service plan; 

(D) physician's orders, if any; 

(E) any advance directives; 

(F) documentation of a health examination by a physi-
cian performed within 30 days before admission or 14 days after ad-
mission, unless a transferring hospital or facility has a physical exam-
ination in the medical record. Christian Scientists are excluded from 
this requirement; and 

(G) documentation by health care professionals of any 
services delivered in accordance with the licensing, certification, or 
other regulatory standards applicable to the health care professional 
under law. 

(3) Records must be available to residents, their legal rep-
resentatives, and DADS staff. 

(i) Personnel records. An assisted living facility must keep 
current and complete personnel records on a facility employee for re-
view by DADS staff including: 

(1) documentation that the facility performed a criminal 
history check; 

(2) an annual employee misconduct registry check; 

(3) an annual nurse aide registry check; 

(4) documentation of initial tuberculosis screenings refer-
enced in subsection (n) of this section; 

(5) documentation of the employee's compliance with or 
exemption from the facility vaccination policy referenced in subsection 
(r) of this section; and 

(6) the signed statement from the employee referenced in 
§92.102 of this chapter acknowledging that the employee may be crim-
inally liable for the failure to report abuse, neglect and exploitation. 

(j) Medications. 

(1) Administration. Medications must be administered ac-
cording to physician's orders. 

(A) Residents who choose not to or cannot self-admin-
ister their medications must have their medications administered by a 
person who: 

(i) holds a current license under state law that autho-
rizes the licensee to administer medication; or 

(ii) holds a current medication aide permit and acts 
under the authority of a person who holds a current nursing license 
under state law that authorizes the licensee to administer medication. A 
medication aide must function under the direct supervision of a licensed 
nurse on duty or on call by the facility. 

(iii) is an employee of the facility to whom the ad-
ministration of medication has been delegated by a registered nurse, 
who has trained them to administer medications or verified their train-
ing. The delegation of the administration of medication is governed by 
22 TAC Chapter 225 (relating to RN Delegation to Unlicensed Person-
nel and Tasks Not Requiring Delegation in Independent Living Envi-
ronments for Clients with Stable and Predictable Conditions), which 
implements the Nursing Practice Act. 

(B) All resident's prescribed medication must be dis-
pensed through a pharmacy or by the resident's treating physician or 
dentist. 

(C) Physician sample medications may be given to a 
resident by the facility provided the medication has specific dosage in-
structions for the individual resident. 

(D) Each resident's medications must be listed on an in-
dividual resident's medication profile record. The recorded information 
obtained from the prescription label must include, but is not limited to, 
the medication: 

(i) name; 

(ii) strength; 

(iii) dosage; 

(iv) amount received; 

(v) directions for use; 

(vi) route of administration; 

(vii) prescription number; 

(viii) pharmacy name; and 

(ix) the date each medication was issued by the phar-
macy. 

(2) Supervision. Supervision of a resident's medication 
regimen by facility staff may be provided to residents who are inca-
pable of self-administering without assistance to include and limited 
to: 

(A) reminders to take their medications at the pre-
scribed time; 

(B) opening containers or packages and replacing lids; 

(C) pouring prescribed dosage according to medication 
profile record; 

(D) returning medications to the proper locked areas; 

(E) obtaining medications from a pharmacy; and 

(F) listing on an individual resident's medication profile 
record the medication: 

(i) name; 

(ii) strength; 

(iii) dosage; 

(iv) amount received; 

(v) directions for use; 
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(vi) route of administration; 

(vii) prescription number; 

(viii) pharmacy name; and 

(ix) the date each medication was issued by the phar-
macy. 

(3) Self-administration. 

(A) Residents who self-administer their own medica-
tions and keep them locked in their room must be counseled at least 
once a month by facility staff to ascertain if the residents continue to 
be capable of self-administering their medications/treatments and if se-
curity of medications can continue to be maintained. The facility must 
keep a written record of counseling. 

(B) Residents who choose to keep their medications 
locked in the central medication storage area may be permitted en-
trance or access to the area for the purpose of self-administering their 
own medication/treatment regimen. A facility staff member must 
remain in or at the storage area the entire time any resident is present. 

(4) General. 

(A) Facility staff will immediately report to the resi-
dent's physician and responsible party any unusual reactions to med-
ications or treatments. 

(B) When the facility supervises or administers the 
medications, a written record must be kept when the resident does 
not receive or take his/her medications/treatments as prescribed. The 
documentation must include the date and time the dose should have 
been taken, and the name and strength of medication missed; however, 
the recording of missed doses of medication does not apply when the 
resident is away from the assisted living facility. 

(5) Storage. 

(A) The facility must provide a locked area for all med-
ications. Examples of areas include, but are not limited to: 

(i) central storage area; 

(ii) medication cart; and 

(iii) resident room. 

(B) Each resident's medication must be stored sepa-
rately from other resident's medications within the storage area. 

(C) A refrigerator must have a designated and locked 
storage area for medications that require refrigeration, unless it is inside 
a locked medication room. 

(D) Poisonous substances and medications labeled for 
"external use only" must be stored separately within the locked medi-
cation area. 

(E) If facilities store controlled drugs, facility policies 
and procedures must address the prevention of the diversion of the con-
trolled drugs. 

(6) Disposal. 

(A) Medications no longer being used by the resident 
for the following reasons are to be kept separate from current medica-
tions and are to be disposed of by a registered pharmacist licensed in 
the State of Texas: 

(i) medications discontinued by order of the physi-
cian; 

(ii) medications that remain after a resident is de-
ceased; or 

(iii) medications that have passed the expiration 
date. 

(B) Needles and hypodermic syringes with needles at-
tached must be disposed as required by 25 TAC §§1.131 - 1.137 (re-
lating to Definition, Treatment, and Disposition of Special Waste from 
Health Care-Related Facilities). 

(C) Medications kept in a central storage area are re-
leased to discharged residents when a receipt has been signed by the 
resident or responsible party. 

(k) Accident, injury, or acute illness. 

(1) In the event of accident or injury that requires emer-
gency medical, dental or nursing care, or in the event of apparent death, 
the assisted living facility will: 

(A) make arrangements for emergency care and/or 
transfer to an appropriate place for treatment, such as a physician's 
office, clinic, or hospital; 

(B) immediately notify the resident's physician and next 
of kin, responsible party, or agency who placed the resident in the fa-
cility; and 

(C) describe and document the injury, accident, or ill-
ness on a separate report. The report must contain a statement of final 
disposition and be maintained on file. 

(2) The facility must stock and maintain in a single location 
first aid supplies to treat burns, cuts, and poisoning. 

(3) Residents who need the services of professional nursing 
or medical personnel due to a temporary illness or injury may have 
those services delivered by persons qualified to deliver the necessary 
service. 

(l) Resident finances. The assisted living facility must keep 
a simple financial record on all charges billed to the resident for care 
and these records must be available to DADS. If the resident entrusts 
the handling of any personal finances to the assisted living facility, a 
simple financial record must be maintained to document accountability 
for receipts and expenditures, and these records must be available to 
DADS. Receipts for payments from residents or family members must 
be issued upon request. 

(m) Food and nutrition services. 

(1) A person designated by the facility is responsible for 
the total food service of the facility. 

(2) At least three meals or their equivalent must be served 
daily, at regular times, with no more than a 16-hour span between a 
substantial evening meal and breakfast the following morning. All ex-
ceptions must be specifically approved by DADS. 

(3) Menus must be planned one week in advance and must 
be followed. Variations from the posted menus must be documented. 
Menus must be prepared to provide a balanced and nutritious diet, such 
as that recommended by the National Food and Nutrition Board. Food 
must be palatable and varied. Records of menus as served must be filed 
and maintained for 30 days after the date of serving. 

(4) Therapeutic diets as ordered by the resident's physician 
must be provided according to the service plan. Therapeutic diets that 
cannot customarily be prepared by a layperson must be calculated by a 
qualified dietician. Therapeutic diets that can customarily be prepared 
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by a person in a family setting may be served by the assisted living 
facility. 

(5) Supplies of staple foods for a minimum of a four-day 
period and perishable foods for a minimum of a one-day period must 
be maintained on the premises. 

(6) Food must be obtained from sources that comply with 
all laws relating to food and food labeling. If food, subject to spoilage, 
is removed from its original container, it must be kept sealed, and la-
beled. Food subject to spoilage must also be dated. 

(7) Plastic containers with tight fitting lids are acceptable 
for storage of staple foods in the pantry. 

(8) Potentially hazardous food, such as meat and milk 
products, must be stored at 45 degrees Fahrenheit or below. Hot food 
must be kept at 140 degrees Fahrenheit or above during preparation 
and serving. Food that is reheated must be heated to a minimum of 
165 degrees Fahrenheit. 

(9) Freezers must be kept at a temperature of 0 degrees 
Fahrenheit or below and refrigerators must be 41 degrees Fahrenheit 
or below. Thermometers must be placed in the warmest area of the re-
frigerator and freezer to assure proper temperature. 

(10) Food must be prepared and served with the least pos-
sible manual contact, with suitable utensils, and on surfaces that have 
been cleaned, rinsed, and sanitized before use to prevent cross-contam-
ination. 

(11) Facilities must prepare food in accordance with estab-
lished food preparation practices and safety techniques. 

(12) A food service employee, while infected with a com-
municable disease that can be transmitted by foods, or who is a carrier 
of organisms that cause such a disease or while afflicted with a boil, 
an infected wound, or an acute respiratory infection, must not work in 
the food service area in any capacity in which there is a likelihood of 
such person contaminating food or food-contact surfaces with patho-
genic organisms or transmitting disease to other persons. 

(13) Effective hair restraints must be worn to prevent the 
contamination of food. 

(14) Tobacco products must not be used in the food prepa-
ration and service areas. 

(15) Kitchen employees must wash their hands before re-
turning to work after using the lavatory. 

(16) Dishwashing chemicals used in the kitchen may be 
stored in plastic containers if they are the original containers in which 
the manufacturer packaged the chemicals. 

(17) Sanitary dishwashing procedures and techniques must 
be followed. 

(18) Facilities that house 17 or more residents must com-
ply with 25 TAC §§229.161 - 229.171 and §§229.173 - 229.175 (re-
lating to Texas Food Establishment rules) and local health ordinances 
or requirements must be observed in the storage, preparation, and dis-
tribution of food; in the cleaning of dishes, equipment, and work area; 
and in the storage and disposal of waste. 

(n) Infection control. 

(1) Each facility must establish and maintain an infection 
control policy and procedure designated to provide a safe, sanitary, 
and comfortable environment and to help prevent the development and 
transmission of disease and infection. 

(2) The facility must comply with departmental rules re-
garding special waste in 25 TAC §§1.131 - 1.137. 

(3) The name of any resident of a facility with a reportable 
disease as specified in 25 TAC §§97.1 - 97.13 (relating to Control 
of Communicable Diseases) must be reported immediately to the city 
health officer, county health officer, or health unit director having ju-
risdiction, and appropriate infection control procedures must be imple-
mented as directed by the local health authority. 

(4) The facility must have written policies for the control 
of communicable disease in employees and residents, which includes 
tuberculosis (TB) screening and provision of a safe and sanitary envi-
ronment for residents and employees. 

(A) If employees contract a communicable disease that 
is transmissible to residents through food handling or direct resident 
care, the employee must be excluded from providing these services as 
long as a period of communicability is present. 

(B) The facility must maintain evidence of compliance 
with local and/or state health codes or ordinances regarding employee 
and resident health status. 

(C) The facility must screen all employees for TB 
within two weeks of employment and annually, according to Centers 
for Disease Control and Prevention (CDC) screening guidelines. All 
persons who provide services under an outside resource contract must, 
upon request of the facility, provide evidence of compliance with this 
requirement. 

(D) All residents should be screened upon admission 
and after exposure to TB, in accordance with the attending physician's 
recommendations and CDC guidelines. 

(5) Personnel must handle, store, process, and transport 
linens so as to prevent the spread of infection. 

(6) Universal precautions must be used in the care of all 
residents. 

(o) Access to residents. The facility must allow an employee 
of DADS or an employee of a local authority into the facility as neces-
sary to provide services to a resident. 

(p) Restraints. All restraints for purposes of behavioral 
management, staff convenience, or resident discipline are prohibited. 
Seclusion is prohibited. 

(1) As provided in §92.125(a)(3) of this chapter (relating 
to Resident's Bill of Rights and Provider Bill of Rights), a facility may 
use physical or chemical restraints only: 

(A) if the use is authorized in writing by a physician and 
specifies: 

(i) the circumstances under which a restraint may be 
used; and 

(ii) the duration for which the restraint may be used; 
or 

(B) if the use is necessary in an emergency to protect 
the resident or others from injury. 

(2) A behavioral emergency is a situation in which severely 
aggressive, destructive, violent, or self-injurious behavior exhibited by 
a resident: 

(A) poses a substantial risk of imminent probable death 
of, or substantial bodily harm to, the resident or others; 
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(B) has not abated in response to attempted preventive 
de-escalatory or redirection techniques; 

(C) could not reasonably have been anticipated; and 

(D) is not addressed in the resident's service plan. 

(3) Except in a behavioral emergency, a restraint must be 
administered only by qualified medical personnel. 

(4) A restraint must not be administered under any circum-
stance if it: 

(A) obstructs the resident's airway, including a proce-
dure that places anything in, on, or over the resident's mouth or nose; 

(B) impairs the resident's breathing by putting pressure 
on the resident's torso; 

(C) interferes with the resident's ability to communi-
cate; or 

(D) places the resident in a prone or supine position. 

(5) If a facility uses a restraint hold in a circumstance de-
scribed in paragraph (2) of this subsection, the facility must use an ac-
ceptable restraint hold. 

(A) An acceptable restraint hold is a hold in which the 
individual's limbs are held close to the body to limit or prevent move-
ment and that does not violate the provisions of paragraph (4) of this 
subsection. 

(B) After the use of restraint, the facility must: 

(i) with the resident's consent, make an appointment 
with the resident's physician no later than the end of the first working 
day after the use of restraint and document in the resident's record that 
the appointment was made; or 

(ii) if the resident refuses to see the physician, doc-
ument the refusal in the resident's record. 

(C) As soon as possible but no later than 24 hours after 
the use of restraint, the facility must notify one of the following persons, 
if there is such a person, that the resident has been restrained: 

(i) the resident's legally authorized representative; 
or 

(ii) an individual actively involved in the resident's 
care, unless the release of this information would violate other law. 

(D) If, under the Health Insurance Portability and Ac-
countability Act, the facility is a "covered entity," as defined in 45 Code 
of Federal Regulations (CFR) §160.103, any notification provided un-
der subparagraph (C)(ii) of this paragraph must be to a person to whom 
the facility is allowed to release information under 45 CFR §164.510. 

(6) In order to decrease the frequency of the use of restraint, 
facility staff must be aware of and adhere to the findings of the resident 
assessment required in subsection (c) of this section for each resident. 

(7) A facility may adopt policies that allow less use of re-
straint than allowed by the rules of this chapter. 

(8) A facility must not discharge or otherwise retaliate 
against: 

(A) an employee, resident, or other person because 
the employee, resident, or other person files a complaint, presents a 
grievance, or otherwise provides in good faith information relating to 
the misuse of restraint or seclusion at the facility; or 

(B) a resident because someone on behalf of the resi-
dent files a complaint, presents a grievance, or otherwise provides in 
good faith information relating to the misuse of restraint or seclusion 
at the facility. 

(q) Accreditation status. If a license holder uses an on-site ac-
creditation survey by an accreditation commission instead of a licens-
ing survey by DADS, as provided in §92.11(c)(2) and §92.15(j) of this 
chapter (relating to Criteria for Licensing; and Renewal Procedures and 
Qualifications), the license holder must provide written notification to 
DADS within five working days after the license holder receives a no-
tice of change in accreditation status from the accreditation commis-
sion. The license holder must include a copy of the notice of change 
with its written notification to DADS. 

(r) Vaccine Preventable Diseases. 

(1) Effective September 1, 2012, a facility must develop 
and implement a policy to protect a resident from vaccine preventable 
diseases in accordance with Texas Health and Safety Code, Chapter 
224. 

(2) The policy must: 

(A) require an employee or a contractor providing di-
rect care to a resident to receive vaccines for the vaccine preventable 
diseases specified by the facility based on the level of risk the employee 
or contractor presents to residents by the employee's or contractor's rou-
tine and direct exposure to residents; 

(B) specify the vaccines an employee or contractor is 
required to receive in accordance with paragraph (1) of this subsection; 

(C) include procedures for the facility to verify that an 
employee or contractor has complied with the policy; 

(D) include procedures for the facility to exempt an em-
ployee or contractor from the required vaccines for the medical condi-
tions identified as contraindications or precautions by the Centers for 
Disease Control and Prevention; 

(E) for an employee or contractor who is exempt from 
the required vaccines, include procedures the employee or contractor 
must follow to protect residents from exposure to disease, such as the 
use of protective equipment, such as gloves and masks, based on the 
level of risk the employee or contractor presents to residents by the 
employee's or contractor's routine and direct exposure to residents; 

(F) prohibit discrimination or retaliatory action against 
an employee or contractor who is exempt from the required vaccines 
for the medical conditions identified as contraindications or precautions 
by the Centers for Disease Control and Prevention, except that required 
use of protective medical equipment, such as gloves and masks, may 
not be considered retaliatory action; 

(G) require the facility to maintain a written or elec-
tronic record of each employee's or contractor's compliance with or 
exemption from the policy; 

(H) include disciplinary actions the facility may take 
against an employee or contractor who fails to comply with the pol-
icy. 

(3) The policy may: 

(A) include procedures for an employee or contractor to 
be exempt from the required vaccines based on reasons of conscience, 
including religious beliefs; and 

(B) prohibit an employee or contractor who is exempt 
from the required vaccines from having contact with residents during 
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♦ ♦ ♦ 

a public health disaster, as defined in Texas Health and Safety Code, 
§81.003 (relating to Communicable Diseases). 

(s) A DADS employee must not retaliate against an assisted 
living facility, an employee of an assisted living facility, or a person in 
control of an assisted living facility for: 

(1) complaining about the conduct of a DADS employee; 

(2) disagreeing with a DADS employee about the existence 
of a violation of this chapter or a rule adopted under this chapter; or 

(3) asserting a right under state or federal law. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 17, 

2013. 
TRD-201305984 
Kenneth L. Owens 
General Counsel 
Department of Aging and Disability Services 
Effective date: January 6, 2014 
Proposal publication date: July 26, 2013 
For further information, please call: (512) 438-4162 

SUBCHAPTER D. FACILITY CONSTRUCTION 
40 TAC §§92.61 - 92.64 
The amendments are adopted under Texas Government Code, 
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
DADS; Texas Health and Safety Code, Chapter 247, which au-
thorizes DADS to license and regulate assisted living facilities; 
and Texas Human Resources Code, §161.021, which provides 
that the Aging and Disability Services Council shall study and 
make recommendations to the HHSC executive commissioner 
and the DADS commissioner regarding rules governing the 
delivery of services to persons who are served or regulated by 
DADS. 

§92.61. Introduction and Application. 
(a) Classification of facilities. 

(1) A small facility is a building or buildings consisting of 
one or more floors providing sleeping accommodations for 16 or fewer 
residents exclusive of "live-in" houseparents, family or staff. 

(2) A large facility is a building or buildings consisting of 
one or more floors providing sleeping accommodations for 17 or more 
residents exclusive of "live-in" staff. 

(3) New construction is any construction work that began 
on or after January 6, 2014. Converting an unlicensed building or unli-
censed portion of a building to an assisted living facility must meet the 
new construction requirements for the proposed new use referenced in 
the Life Safety Code. 

(4) An existing facility is one that operated with a license 
as an assisted living facility before January 6, 2014 and has not subse-
quently become unlicensed. 

(b) Applicability of requirements for construction and life 
safety. 

(1) All buildings or structures, new or existing, used as a 
licensed assisted living facility must comply with these standards. Any 
exceptions are specifically mentioned. 

(2) Existing buildings and structures that are converted to 
assisted living occupancy, must not admit assisted living residents until 
all standards are met and DADS grants approval for occupancy. 

(3) A licensed nursing facility or licensed hospital that 
meets the requirements of Chapter 18, New Health Care Occupancies, 
or Chapter 19, Existing Health Care Occupancies, of National Fire 
Protection Association 101 (NFPA 101), may be considered as an 
assisted living occupancy without implementing additional fire safety 
features as may be specified in this subchapter. 

(4) Buildings and structures must comply with the 2000 
edition of NFPA 101, as published by the National Fire Protection As-
sociation, Inc., as follows. For new construction, DADS may authorize 
an assisted living facility to comply with later editions of the code, in 
their entirety, when required by local building authorities. 

(A) All new Type A facilities and small Type B facil-
ities must comply with Chapter 32, New Residential Board and Care 
Occupancies. 

(B) All existing Type A facilities and small Type B fa-
cilities must comply with Chapter 33, Existing Residential Board and 
Care Occupancies. 

(C) All new Type B large facilities must comply with 
Chapter 18. The requirements of limited care, as defined by the NFPA 
101, may be used. 

(D) All existing Type B large facilities must comply 
with Chapter 19. The requirements of limited care, as defined by the 
NFPA 101, may be used. 

(E) All assisted living facilities must comply with other 
chapters, sections, subsections, or paragraphs of the NFPA 101, in-
cluding Chapter 1, Administration; Chapter 2, Mandatory References; 
Chapter 3, Definitions; Chapter 4, General; Chapter 5, Performance-
Based Option; Chapter 6, Classification of Occupancy and Hazard of 
Contents; Chapter 7, Means of Egress; Chapter 8, Features of Fire Pro-
tection; Chapter 9, Building Service and Fire Protection Equipment; 
and Chapter 10, Interior Finish, Contents, and Furnishings, as they re-
late to Chapter 18; Chapter 19; Chapter 30, New Apartment Buildings; 
Chapter 31, Existing Apartment Buildings; Chapter 32; and Chapter 
33. 

(F) All assisted living facilities with buildings that con-
tain living units with independent cooking and bathroom facilities must 
comply with NFPA 101, Chapters 30, 31, 32, and 33. 

(5) New construction is subject to local codes. The descrip-
tion of the occupancy may vary with local codes. In the absence of a 
local code, DADS requires compliance with the fundamentals of the 
following codes: 

(A) the International Building Code, 2000 edition or 
later by the International Code Council, relating to "I-1" Occupancy 
for Type A facilities and "I-2" for Type B facilities; 

(B) the International Plumbing Code, 2000 edition by 
the International Code council or the Uniform Plumbing Code, 2000 
Edition; 

(C) the National Electrical Code as specified under 
NFPA 101; and 

(D) illumination systems must be designed and in-
stalled in accordance with the Lighting Handbook of the Illuminatory 
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Engineering Society (IES) of North America, except as may be 
modified in this subchapter. 

(6) An existing building either occupied as an assisted liv-
ing facility at the time of initial inspection by DADS or converted to oc-
cupancy as an assisted living facility must meet all local requirements 
pertaining to that building for that occupancy. DADS will require the 
facility sponsor or licensee to submit evidence that local requirements 
are satisfied. When local laws, codes or ordinances are more stringent 
than these standards for assisted living, the more stringent requirements 
will govern. 

(7) Buildings must be structurally sound with regard to ac-
tual or expected dead, live, and wind loads according to applicable 
building codes. 

(8) The facility must comply with the accessibility require-
ments for individuals with disabilities as referenced in the revised regu-
lations for Title II and III (2010 ADA Standards for Accessible Design) 
of the Americans with Disabilities Act of 1990 at Title 42, United States 
Code, Chapter 126; federal regulations at Title 28, Code of Federal 
Regulations, Part 35 and Part 36; Texas Accessibility Standards (TAS) 
at Texas Government Code, Chapter 469; and Texas Department of Li-
censing and Regulation (TDLR) rules at Title 16, Texas Administrative 
Code, Chapter 68. A subject facility must register plans for new con-
struction, substantial renovations, modifications, and alterations with 
TDLR (Attn: Elimination of Architectural Barriers Program) and com-
ply with TAS. 

§92.62. General Requirements. 
(a) General. The concept of the National Fire Protection Asso-

ciation (NFPA) 101 Life Safety Code requirements for fire safety with 
regard to the residents, is based on evacuation capability. In accordance 
with NFPA 101, Chapters 32 and 33, Type A facilities are classified as 
"slow" evacuation capability and Type B facilities are classified as "im-
practical" evacuation capability. 

(b) Evacuation procedures. A resident in a Type A facility 
must be able to demonstrate to the Texas Department of Aging and Dis-
ability Services (DADS) that the resident can travel from the resident's 
living unit to a centralized space, such as lobby, living or dining room 
on the level of discharge within a 13-minute period without continuous 
staff assistance. Elevators cannot be used as an evacuation route. 

(c) Operational features. 

(1) A fire causing damage to the facility or equipment must 
be reported to DADS within 72 hours after the fire is extinguished. A 
fire causing injury or death to a resident must be reported immediately. 
A telephone report must be followed by a written report on a form that 
DADS supplies. 

(2) Fire drills must be conducted quarterly on each shift 
and with at least one drill conducted each month. The drills may be 
announced in advance to the residents. The drills must involve the par-
ticipation of the staff in accordance with the emergency plan. Residents 
must be informed of evacuation procedures and locations of exits. All 
fire drills must be documented on a form provided by DADS. In large 
Type B facilities, the drill must include the activation of the fire alarm 
signal, except between 9:00 p.m. and 6:00 a.m. 

(3) Smoking regulations must be established, and smoking 
areas must be designated for residents and staff. Ashtrays of noncom-
bustible material and safe design must be provided in smoking areas. 

(4) All facilities, except small, one-story facilities, must 
post an emergency evacuation floor plan. 

(5) An assisted living facility must have in effect and avail-
able to all supervisory personnel written copies of an evacuation plan 

for the protection of all persons in the facility in the event of fire. The 
plan must address sheltering in place, evacuation to an area of refuge, 
and evacuation from the building when necessary. The plan must in-
clude special staff actions including fire protection procedures needed 
to ensure the safety of any resident. The plan must be amended or re-
vised when needed. All employees must be periodically instructed and 
informed of their duties and responsibilities under the plan. A copy of 
the plan must be readily available at all times within the facility. The 
plan must reflect the current evacuation capabilities of the residents. 

(d) Safety operations. The facility must have a written emer-
gency preparedness and response plan. The facility must attach to the 
plan the procedures the staff must follow. The plan must address, at a 
minimum, the eight core functions of emergency management, which 
are: direction and control; warning (how the facility will be notified 
of emergencies and who they will notify); communication (with whom 
and by what mechanism); sheltering arrangements; evacuation (desti-
nations, routes); transportation; health and medical needs; and resource 
management (supplies, staffing, emergency equipment, records). Plans 
must be coordinated with the local emergency management coordinator 
and should address those natural, technological and man-made emer-
gencies that could affect the facility. Information about the local emer-
gency management coordinator may be obtained from the office of the 
local mayor or county judge. 

(e) Construction. 

(1) An assisted living facility must be separated from other 
occupancies. A common wall between an assisted living facility and 
another occupancy must be not less than a two-hour fire-rated partition. 
The partition must be constructed as required by National Fire Protec-
tion Association Standards. A licensed nursing facility or licensed hos-
pital is not considered another occupancy for this purpose. An excep-
tion occurs when an occupancy not subject to DADS licensing stan-
dards is located in the same building or structure and is so intermin-
gled that a two hour fire rated partition is impracticable. The means of 
egress, construction, protection and other safeguards for that location 
must comply with the National Fire Protection Association (NFPA) 101 
requirements of the licensed occupancy. 

(2) Interior wall and ceiling surfaces must have as the fin-
ished surface or as substrate or sheathing a fire resistance of not less 
than that provided by 3/8" gypsum board (20 minute fire rating), un-
less approved otherwise by DADS. A sprinkler system will not substi-
tute for the minimum construction requirements. Exceptions are exist-
ing Type B large facilities must meet the construction requirements of 
NFPA 101, Chapter 19.1.6 and new Type B large facilities must meet 
NFPA 101, Chapter 18.1.6. 

(3) An assisted living facility must meet flame spread rate 
requirements as specified in Chapters 18, 19, 32, and 33 of NFPA 101. 

(4) Doors between resident rooms and corridors or public 
spaces must be not less than 1-3/4" thick solid core wood construction 
or 20-minute fire-rated, self-closing or automatic-closing, and latch in 
their frames. Exceptions are as follows. 

(A) Small Type A facilities may have smoke resisting 
doors, with self-closing or automatic closing devices, if the interior 
finish is Class 'B' or better and there are two remote exit routes. 

(B) Small Type A facilities that have 20-minute fire-
rated doors or 1-3/4" solid core wood, Class 'B' or better interior fin-
ish, and two remote exit routes are not required to have self-closing or 
automatic-closing doors. 

(C) In a small or large Type A facility protected 
throughout by an approved automatic sprinkler system, doors to resi-
dent bedrooms are not required to be self-closing or automatic-closing, 
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except for a three story or larger building that does not meet construc-
tion requirements of NFPA 101, Chapter 18. 

(D) In a small or a large Type B facility protected 
throughout by an approved automatic sprinkler system, the facility 
may have smoke resisting doors. Door-closing devices are not re-
quired. 

(5) Upper floors of an assisted living facility must have at 
least two separate approved stairs. Each stair must be arranged and 
located so that it is not necessary to go through another room, including 
a bedroom or bathroom, to reach the stair. All stairs must be provided 
with handrails and with normal lighting. Refer to NFPA 101 for Class 
'A' stair details. DADS may exempt an existing facility with 16 beds 
or less from meeting this requirement. In the facility, at least one main 
stair may be Class 'B' and constructed of wood. 

(6) All hazardous areas, as defined in NFPA 101, Chapter 
18, 19, 32, or 33, must have a one-hour fire-separated barrier or have 
sprinkler protection, or both, if considered severe. Gasoline, volatile 
materials, oil base paint, charcoal lighter fluid, or similar products must 
not be stored in the building housing residents. 

(7) Exit signs, with emergency power, must be provided in 
all large facilities and installed in accordance with NFPA 101, §7.10. 

(8) Emergency lighting must be provided in all buildings 
with 25 or more rooms; in apartment buildings with 12 or more living 
units or that are three or more stories high; and in all large facilities that 
are designed for Type B. The system must be installed in accordance 
with NFPA 101, §7.9. 

(9) Emergency motor generators, if required or provided, 
must be installed in accordance with NFPA 37 or NFPA 110 or other 
applicable NFPA code or standard. 

(f) Fire alarm and sprinkler systems. 

(1) Fire alarm and smoke detection system. An assisted liv-
ing facility must install an underwriter's laboratory (U.L.) listed manual 
fire alarm initiating system, with an interconnected automatic smoke 
detection and alarm initiation system, that complies with the NFPA 
101, §9.6. The operation of any alarm initiating device must activate 
an audible or visual alarm at the site. 

(A) Smoke detectors must be installed in resident bed-
rooms, corridors, hallways, living rooms, dining rooms, offices, and 
public or common areas. Kitchens, laundries, and attached garages 
used for car parking may have heat detectors in lieu of smoke detec-
tors. Exceptions are as follows. 

(i) A large facility with apartment units may use 
listed smoke detectors with an alarm device and separate heat detector 
contacts in the living area. The smoke detector must emit an audible 
signal within the apartment, and annunciate at the main staff station 
or location. The heat detector contacts must be connected into the fire 
alarm system and provide a general alarm when activated. 

(ii) A facility constructed to meet the requirements 
of NFPA 101, Chapter 18, must meet §18.3.4.5.3 for smoke detector 
locations. 

(iii) A facility constructed to meet the requirements 
of NFPA 101, Chapter 19 must meet §19.3.4.5.1 for smoke detector 
locations. 

(B) The fire alarm control panel must be visible to staff 
at or near the staff area that is attended 24 hours a day. An exception 
to this requirement is a fire alarm control panel that is monitored by a 
device carried by the staff. 

(C) The primary power source for the complete fire 
alarm system must be commercial electric and permanently wired for 
power on a dedicated circuit in accordance with the National Electrical 
Code. 

(D) An emergency power source must be from ap-
proved storage batteries or on-site engine-driven generator set. 

(E) The facility must have a written contract with a fire 
alarm firm which has been issued an Alarm Certificate of Registration 
(ACR) number from the Texas State Fire Marshal's Office to perform 
the inspection, test and maintenance requirements of NFPA 72 semian-
nually. Inspections stipulated in the contract must be performed. The 
person performing the semiannual service must have an individual fire 
alarm license from the Texas State Fire Marshal's Office. All other 
NFPA 72 requirements must be performed and documented by a knowl-
edgeable individual. 

(F) Smoke detector sensitivity must be checked within 
one year after installation and every alternate year thereafter in accor-
dance with NFPA 72. Documentation, including as-built installation 
drawings, operation and maintenance manuals, and a written sequence 
of operation, must be available for examination by DADS. 

(G) In large facilities, the fire alarm panel must indicate 
as a separate zone, each floor and smoke compartment as applicable. 
Each zone must have an alarm and trouble indication. Identification by 
zone is not required where all alarm initiating devices are addressable 
and the status of each device is identified on the fire alarm panel. 

(H) In large Type B facilities the fire alarm must au-
tomatically notify the fire department in accordance with NFPA 101, 
§9.6.4. 

(2) Sprinkler systems. When installed or required, sprin-
kler systems must be inspected, tested, and maintained in accordance 
with NFPA 25. The facility must have a written contract with a fire 
protection sprinkler firm that has been issued a Sprinkler Certificate of 
Registration number (SCR) from the Texas State Fire Marshal's Office 
to perform the required services semiannually. The facility must have 
documentation available to show that all the requirements of NFPA 25 
have been met including the annual inspection, test, and maintenance 
by the registered fire sprinkler firm. The facility must retain one set of 
the fire sprinkler system plans and hydraulic calculations on the prop-
erty in accordance with NFPA 25. 

(A) An existing small Type A facility housing 16 or 
fewer residents may have a system that meets NFPA 13, 13D, or 13R 
requirements. 

(B) A new small Type A facility housing 16 or fewer 
residents must have a system that meets NFPA 13, 13D, or 13R re-
quirements, installed in accordance with §32.2.3.5.2. 

(C) An existing small Type B facility housing 16 or 
fewer residents must be protected by a sprinkler system that meets the 
requirements of NFPA 13, 13D, or 13R with additional requirements 
for coverage in all habitable areas and closets as specified by NFPA 
101, §33.2.3.5.2. 

(D) A new small Type B facility housing 16 or fewer 
residents must be protected by a sprinkler system that meets the re-
quirement of NFPA 13, NFPA 13R, or NFPA 13D, with additional re-
quirements for coverage in all habitable areas and closets as specified 
by NFPA 101, §32.2.3.5.2. 

(E) A new and an existing large Type B facility must 
have a complete sprinkler system that meets the requirements of the 
NFPA 13. 
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(F) An existing large Type A facility may have an NFPA 
13 system. In a building not more than four stories high an NFPA 13R 
system may be permitted. 

(G) A new large Type A facility must have an NFPA 13 
system, however a building not more than four stories high may have 
an NFPA 13R system. 

(g) Site and location. 

(1) The facility must be serviced by a paid or volunteer fire-
fighting unit. Water supply for firefighting purposes must be as required 
and approved by the firefighting unit. 

(2) The facility must correct any site or building conditions 
determined by DADS to be a fire, health, or physical hazard. 

(3) The facility must provide or arrange for nearby parking 
spaces for private vehicles of residents and visitors. A minimum of one 
space must be provided for each four beds or fraction thereof, or per 
local code, whichever is more stringent. 

(4) The facility must ensure that ramps, walks, and steps 
are of slip-resistive texture and uniform, without irregularities. Ramps 
must not exceed 1:12 slope, and must meet Texas Accessibility Stan-
dards for width. Guardrails, fences, or handrails must be provided 
where grades make an abrupt change in level. 

(5) The facility must ensure that all outside areas, grounds, 
and adjacent buildings are maintained in good condition and kept 
free of rubbish, garbage, untended growth that may constitute a fire 
or health hazard. Site grades must provide for water drainage away 
from the structure to prevent ponding or standing water at or near the 
building. 

(h) Sanitation and housekeeping. 

(1) Wastewater and sewage must be discharged into an ap-
proved sewerage system or an onsite sewerage facility approved by the 
Texas Commission on Environmental Quality or its authorized agent. 

(2) The water supply must be of safe, sanitary quality, suit-
able for use, and adequate in quantity and pressure, and obtained from 
a water supply system. The location, construction, and operation of the 
water supply system must be approved by DADS. 

(3) Waste, trash, and garbage must be disposed of from the 
premises at regular intervals in accordance with state and local require-
ments. Excessive accumulations are not permitted. The facility must 
comply with 25 TAC §§1.131 - 1.137 (relating to Definition, Treatment, 
and Disposition of Special Waste from Health Care Related Facilities). 

(4) Operable windows must be insect screened. 

(5) An ongoing pest control program must be provided by 
facility staff or by contract with a licensed pest control company. The 
least toxic and least flammable effective chemicals must be used. 

(6) Bathrooms, toilet rooms, and other odor-producing 
rooms or areas for soiled and unsanitary operations must be ventilated 
with operable windows. Bathrooms without operable windows must 
have powered exhaust vented to the exterior for odor control. An 
exception is granted for small facilities that vent into an attic in accor-
dance with the International Building Code or local building code. 

(7) In kitchens and in laundries, there must be procedures 
utilized by facility staff to avoid cross-contamination between clean 
and soiled utensils and linens. 

(8) The facility must be kept free of accumulations of dirt, 
rubbish, dust, and hazards. Floors must be maintained in good con-
dition and cleaned regularly. Walls and ceilings must be structurally 

maintained, repaired, and repainted or cleaned as needed. Storage ar-
eas and cellars must be kept in an organized manner. No storage will 
be permitted in the attic spaces. 

(9) The facility must be ventilated through the use of win-
dows, mechanical ventilation, or a combination of both. Interior areas 
designated for smoking within the building must have mechanical ven-
tilation directed to the exterior to remove smoke at the rate of 10 air 
changes per hour. 

(10) In addition to a janitor closet required in specific de-
partments of large facilities, other janitor closets must be provided 
throughout the facility to maintain a clean and sanitary environment. 
Each janitor closet must have a service sink and forced air ventilation 
ducted to the outside. 

(11) A large facility with 60 beds or less must provide a 
toilet, including a commode and lavatory, for use by the public and 
facility staff. A facility that has more than 60 beds must have separate 
public and staff toilets in addition to the staff toilets required for the 
dietary staff. Toilets must comply with accessibility standards. 

(12) If the facility provides linens to the residents, the 
quantity of available linen must meet the sanitary and cleanliness 
needs of the residents. Clean linens must be stored in a clean area. 

(i) General safety features. 

(1) The facility must have an annual inspection by the local 
fire marshal. 

(2) The building must be kept in good repair. Electrical, 
heating, and cooling systems must be maintained in a safe manner. 
DADS may require the facility sponsor or licensee to submit evidence 
to this effect, consisting of a report from the fire marshal, city or county 
building official having jurisdiction over the location of the facility, li-
censed electrician, or a registered professional engineer. Use of electri-
cal appliances, devices, and lamps must not overload circuits or cause 
excessive lengths of extension cords. 

(3) Existing furnace and water heater installations may be 
continued in service, subject to approval by DADS. 

(4) In a large Type B facility, all draperies and other win-
dow coverings in public or common areas, bedrooms, and living units 
must be flame resistant. In a large Type A facility, draperies must be 
flame resistant, where smoking is permitted. 

(5) In an existing large facility, all new floor carpet installed 
in public or common spaces after DADS performs the initial inspection 
must be classified as Class I or II based on the "Critical Radiant Flux" 
ratings as required by NFPA 101, §10.2.7. The facility must provide 
proper documentation by the carpet manufacturer. 

(6) Open flame heating devices are prohibited. All fuel 
burning heating devices must be vented. Working fireplaces are ac-
ceptable if of safe design and construction and if screened or otherwise 
enclosed. 

(7) There must be at least one telephone in the facility 
available to both staff and residents for use in case of an emergency. 
Emergency telephone numbers, including fire, police, ambulance, 
EMS, and poison control center, must be posted conspicuously at or 
near the telephone. 

(8) An initial pressure test of facility gas lines from the gas 
meter must be provided. Additional pressure tests will be required 
when the facility has major renovations or additions where the gas 
service is interrupted. All gas heating systems must be checked prior 
to the heating season for proper operation and safety by persons who 
are licensed or approved by the State of Texas to inspect the equip-
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ment. A record of the testing of the gas heating system must be main-
tained by the facility. The facility must correct unsatisfactory condi-
tions promptly. 

(9) Exterior and interior stairs must have handrails that are 
firmly secured to prevent falls. 

(10) Cooling and heating must be provided for resident 
comfort. Air conditioning systems must be capable of maintaining the 
comfort ranges of 68 degrees Fahrenheit to 82 degrees Fahrenheit in 
resident-use areas. A facility constructed or licensed after August 1, 
2004, must have a central air conditioning system, or a substantially 
similar air conditioning system, that is capable of maintaining a tem-
perature suitable for resident comfort within areas used by residents. 
Heating, ventilating, and air conditioning (HVAC) equipment must 
comply with the requirements of NFPA 90A or 90B, as applicable. 
NFPA 90A requires automatic shut down upon activation of the fire 
alarm in HVAC systems of over 2,000 cubic feet per minute (cfm) 
capacity. 

(11) The Illumination Engineering Society of North Amer-
ica recommendations must be followed to achieve proper illumination 
characteristics and lighting levels throughout the facility. Minimum il-
lumination must be 10 footcandles in resident rooms during the day and 
20 footcandles in corridors, staff stations, dining rooms, lobbies, toilets, 
bathing facilities, laundries, stairways and elevators during the day. Il-
lumination requirements for these areas apply to lighting throughout 
the space and should be measured at approximately 30 inches above 
the floor anywhere in the room. Minimum illumination for medication 
preparation or storage areas, kitchens, and staff station desks must be 
50 footcandles during the day. Illumination requirements for these ar-
eas apply to the task performed and should be measured on the tasks. 

(12) All buildings three stories or higher and facilities that 
provide services, treatment, or social activities on floors above or below 
the level of discharge and house mobility impaired residents must have 
a passenger elevator. The lowest level of discharge will be the first 
floor for determining floor level. 

(13) Floor, ceiling, and wall finish materials must be com-
plete and in place to provide a sanitary and structurally safe environ-
ment. 

(14) All equipment requiring periodic maintenance, test-
ing, and servicing must be reasonably accessible. Necessary equipment 
to conduct maintenance, testing, and servicing, including ladders, spe-
cific tools, and keys, must be readily available on site. Access panels 
(20" x 20" minimum) must be provided for building maintenance and 
must be located for reasonable access to equipment or barriers installed 
in the attic or other concealed spaces. 

(15) The facility must implement procedures that comply 
with the standards and recommendations of the Compressed Gas As-
sociation to assure safe and sanitary use and storage of oxygen. Liquid 
oxygen containers must be certified by Underwriters Laboratory (UL) 
or other approved testing laboratories for compliance with NFPA 50 
requirements. The facility is responsible for defining all potential haz-
ards both graphically and verbally to all persons involved in the use of 
liquid oxygen and ensuring the liquid oxygen provider does also. 

(j) Portable fire extinguishers. Portable fire extinguishers must 
be provided and maintained to comply with the provisions of NFPA 
10. For extinguisher types (A, B, C, and K), the facility must comply 
with location, spacing, mounting heights, monthly inspections by staff, 
yearly inspections by a licensed agent, including any necessary servic-
ing, and hydrostatic testing as recommended by the manufacturer. 

(1) Extinguishers in resident corridors must be spaced so 
that travel distance is not more than 75 feet. The minimum size of 

extinguishers must be either 1-A for water type or 2-A 5-BC type. Ac-
tual sizes must meet NFPA 10 requirements for maximum floor area 
per unit covered. In large facilities, at least one portable Underwrit-
ers Laboratory (U.L.) or factory mutual (F.M.)-approved 20-B:C dry 
chemical fire extinguisher, rechargeable type, is required in each laun-
dry, kitchen and walk-in mechanical room. 

(2) Extinguishers must be installed on supplied hangers or 
brackets or be mounted in cabinets approved by DADS. 

(3) Extinguishers must be surface wall-mounted or re-
cessed in cabinets where they are not subject to physical damage or 
dislodgement. 

(4) Extinguishers having a gross weight not exceeding 40 
pounds must be installed so that the top of the extinguisher is not more 
than five feet above the floor. Extinguishers with a gross weight greater 
than 40 pounds must be installed so the top of the extinguisher is not 
more than 3 1/2 feet above the floor. The clearance between the bottom 
of the extinguisher and the floor must not be less than four inches. 

(5) Portable extinguishers provided in hazardous rooms 
must be located as close as possible to the exit door opening and on 
the latch or knob side. 

(6) Staff must be appropriately trained in the use of each 
type of extinguisher in the facility. 

(7) Regular monthly inspections or "quick checks" must be 
made by facility representatives to assure that extinguishers are in the 
proper location, condition, and working order. Annual maintenance or 
"thorough checks" must be accomplished in accordance with NFPA 10 
by competent personnel licensed or certified to perform servicing by 
the State Fire Marshal. Unserviceable extinguishers must be replaced. 

(k) Waste and storage containers. 

(1) Metal waste baskets of substantial gauge or any U.L. 
or F.M. approved containers must be provided in facilities in all areas 
where smoking is permitted. 

(2) Garbage, waste, or trash containers provided for 
kitchens, janitor closets, laundries, mechanical or boiler rooms, gen-
eral storage, and similar places must be made of metal or any U.L. or 
F.M. approved material with a close fitting cover. Disposable plastic 
liners may be used in these containers for sanitation. 

(l) Accessibility provisions. The physical plant of facilities 
housing residents with physical disabilities or mobility impairments 
must comply with applicable federal, state and local requirements for 
persons with disabilities. 

(m) Resident accommodations. 

(1) Resident bedrooms. 

(A) Bedroom usable floor space for Type A facilities 
must not be less than 80 square feet for a one-bed room and not less 
than 60 square feet per bed for a multiple bed room. A bedroom must 
be not less than eight feet in the smallest dimension, unless specifically 
approved otherwise by DADS. A bedroom for a person with a physical 
disability or mobility impairment must meet accessibility standards for 
access around the bed or beds, which is a minimum of 3'-0" clear width 
for access aisles. 

(B) Bedroom usable floor space for Type B facilities 
must be not less than 100 square feet per bed for a single-bed room and 
not less than 80 square feet per bed for a multiple-bed room. A bed-
room for a person with a physical disability or mobility impairment 
must meet accessibility standards for access around the bed or beds, 
which is a minimum of 3'-0" clear width for access aisles. A bedroom 
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must not be less than ten feet in the smallest dimension unless specifi-
cally approved by DADS. 

(C) In facilities that have living units consisting of sep-
arate living spaces, dining spaces, and bedrooms, 10% of the required 
bedroom square footage may be included as part of the living and din-
ing space. 

(D) A facility must have no more than 50 percent of its 
beds in bedrooms of three or more beds. A bedroom must have no more 
than four beds. 

(E) Each bedroom must have at least one operable win-
dow with outside exposure. The window sill must be no higher than 
44" from the floor and must be at or above grade level. The window 
must be operable from the inside, without the use of tools or special 
devices, and provide an operable section with a clear opening of not 
less than 5.7 square feet with a minimum width of 20" x 41.2" high and 
minimum height of 24" x 34.2" wide. Windows required for evacua-
tion must not be blocked by bars, shrubs, or any obstacle that would 
impede evacuation. Exceptions are as follows. 

(i) In large Type B facilities and other facilities pro-
tected throughout by an approved automatic sprinkler system, the win-
dow opening size may be smaller than the minimum size listed in this 
subparagraph but must permit the venting of products of combustion in 
compliance with the Life Safety Code for Healthcare Occupancy. The 
total window area in a bedroom must not be less than 8 percent of the 
required bedroom size. 

(ii) In existing buildings, if the window is not re-
quired for the secondary means of escape, the window size and sill 
height requirements do not apply if the windows meet the requirements 
of the local building code. 

(F) In the event the resident does not provide his or her 
own furnishings, the facility must provide for each resident a bed with 
mattress, chair, table or dresser, and enclosed closet space for clothing 
and personal belongings. Drawer space must be provided. Furnishings 
provided by the facility must be maintained in good repair. 

(G) All resident rooms must open upon an exit, corri-
dor, living area, or public area and must be arranged for convenient 
resident access to dining and recreation areas. 

(H) A staff or attendant area must be provided on each 
floor or in each separate building. The area must consist of a desk or 
writing surface and telephone. An exception is that Type A facilities, 
two-story or less in height, with separate buildings grouped together, 
and connected by covered walks, need not have staff or attendant areas 
on each floor or in each building, provided that the areas are not more 
than 200 feet walking distance from the furthest resident living unit. 
The areas must have a communication system and fire alarm annunci-
ation indicating the units served. 

(I) Facilities which consist of two or more floors or sep-
arate buildings must have a communication system from each resident 
living unit to a central staff location. This communication system may 
be a direct telephone, nurse call, or intercom. 

(2) Resident toilet and bathing facilities. 

(A) All bedrooms must be served by separate private, 
connecting, or general toilet rooms for each sex if the facility houses 
both sexes. General toilet room or bathing room must be accessible 
from a corridor or public space. A lavatory must be readily accessible 
to each water closet. At least one water closet, lavatory, and bathing 
unit must be provided on each sleeping floor accessible to residents of 
that floor. 

(B) One water closet and one lavatory for each six oc-
cupants or fraction thereof including a portion less than six is required. 
One tub or shower for each ten occupants or fraction thereof is required. 

(C) Privacy partitions or curtains must be provided at 
water closets and bathing units in rooms for multi-resident use. 

(D) Tubs and showers must have non-slip bottoms or 
floor surfaces, either built-in or applied to the surface. 

(E) Resident-use hot water for lavatories and bathing 
units will be maintained between 100 degrees Fahrenheit and 120 de-
grees Fahrenheit. 

(F) Towels, soap, and toilet tissue must be available at 
all times for individual resident use. 

(3) Resident living areas. 

(A) Social-diversional spaces must be provided and 
have appropriate furniture. Examples of social-diversional spaces 
include living rooms, day rooms, lounges, dens, game rooms, and 
sunrooms. A minimum of 120 square feet must be provided in at least 
one space regardless of number of residents. This space must have 
exterior windows providing a view of the outside. 

(B) The total space requirement for social-diversional 
areas must be provided on a sliding scale as follows: 
Figure: 40 TAC §92.62(m)(3)(B) 

(C) For calculation purposes, DADS deducts a pathway 
equal to the corridor width when a corridor is required through a living 
or dining area to access an exit. The exit pathways must be kept clear 
of obstructions. 

(4) Resident dining areas. 

(A) A dining area must be provided and have appropri-
ate furnishings. A minimum of 120 square feet must be provided in 
at least one space, regardless of number of residents. This space must 
have exterior windows providing a view of the outside. 

(B) Access to a dining area from the resident living 
units or bedrooms must be covered. 

(C) The total space requirement for a dining area must 
be provided on a sliding scale as follows: 
Figure: 40 TAC §92.62(m)(4)(C) 

(D) The total living and dining area may be a single or 
interconnecting space with a minimum of 240 square feet of area. 

(5) Storage areas. The facility must provide sufficient sep-
arate storage spaces or areas for the following: 

(A) administration for records and office supplies; 

(B) locked areas for medications and medical supplies. 
Poisons must be stored in a locked area and separate from all medica-
tions and preparation; 

(C) equipment supplied by the facility for resident 
needs including wheelchairs, walkers, beds, and mattresses; 

(D) cleaning supplies including janitorial needs; 

(E) food storage; 

(F) clean linens and towels if furnished by the facility; 

(G) lawn and maintenance equipment, if needed; 

(H) janitor closets with deep sink and hot and cold water 
for large facilities; and 
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(I) soiled linen storage or holding room if the facility 
furnishes linen. 

(6) Kitchen. 

(A) The facility must have a kitchen or dietary area to 
meet the general food service needs of the residents. It must include 
provisions for the storage, refrigeration, preparation, and serving of 
food, dish and utensil cleaning, and refuse storage and removal. Ex-
ception: Food may be prepared off-site or in a separate building pro-
vided that the food is served at the proper temperature and transported 
in a sanitary manner. 

(B) Kitchens for facilities serving 16 or fewer non-em-
ployees per meal on a routine basis that have residential ranges may 
have residential range hoods, if the range hoods meet the requirements 
of the local building code. 

(C) Kitchens for facilities serving 17 or more non-em-
ployees per meal on a routine basis must be designed as follows: 

(i) Kitchens are evaluated on the basis of their per-
formance in the sanitary and efficient preparation and serving of meals 
to residents and compliance with requirements for dietary service in 
§92.41(m)(18) of this chapter (relating to Standards for Type A and 
Type B Assisted Living Facilities). 

(I) A facility must consider the type of meals 
served, the overall building design, the food service equipment, ar-
rangement, and the work flow involved in the preparation and delivery 
of food. 

(II) Plans must include a detailed kitchen layout 
designed by a registered or licensed dietitian or architect with knowl-
edge of the design of food service operations. 

(ii) Kitchens must be designed so that room tem-
perature, at peak load or in the summer, must not exceed 85 degrees 
Fahrenheit measured over the room at the five foot level. The amount 
of supply air must take into account the large quantities of air that may 
be exhausted at the range hood and dishwashing area. 

(iii) Facilities for washing and sanitizing dishes and 
cooking utensils must be provided. The kitchen must contain a multi-
compartment pot sink large enough to immerse pots and pans, and a 
mechanical dishwasher for washing and sanitizing dishes. Separation 
of soiled and clean dish areas must be maintained, including air flow. 

(iv) A food preparation sink must be provided. It 
must be separate from the pot and hand sinks. 

(v) A supply of hot and cold water must be provided. 
Hot water for sanitizing purposes must be 180 degrees Fahrenheit or the 
manufacturer's suggested temperature for chemical sanitizers. 

(vi) The kitchen must be provided with a 
hand-washing lavatory in the food preparation area with hot and cold 
water, soap, towel dispenser, and waste receptacle. The dish room 
area must have ready access to a hand washing lavatory. 

(vii) Staff restroom facilities with lavatory must be 
directly accessible to kitchen staff without traversing resident use areas. 
The rest room must not open directly into the kitchen, but must open 
into a vestibule. An exception may exist in an existing facility if the 
staff restroom is located outside of the kitchen area. 

(viii) Janitorial facilities must be provided exclu-
sively for the kitchen and must be located in the kitchen area. An 
exception may occur if a janitorial closet in an existing facility is 
located outside of the kitchen and if sanitary procedures are used to 
reduce the possibility of cross-contamination. 

(ix) Non-absorbent smooth finishes or surfaces must 
be used on kitchen floors, walls and ceilings. Surfaces must be capable 
of being routinely cleaned and sanitized to maintain a healthful envi-
ronment. Counter and cabinet surfaces, inside and outside, must also 
have smooth, cleanable, non-porous finishes. 

(x) Doors between kitchen and dining or serving ar-
eas must have 1/4-inch fixed safety glass or a fire related glazing view 
panel mounted in a steel frame. 

(xi) A garbage can or cart washing area with drain 
and hot water must be provided either on the interior or exterior of the 
facility. 

(xii) Floor drains must be provided in the kitchen 
and dishwashing areas. Exception: Floor drains are not required in 
existing facilities provided the floors are kept clean. 

(xiii) A commercial range must be provided and 
equipped with a commercial range hood and exhaust designed and 
installed in accordance with NFPA 96. 

(xiv) Grease traps must be provided as required by 
local authorities. 

(D) Food storage areas for large facilities must be as 
follows. 

(i) Food storage areas must provide for storage of a 
four-day minimum supply of non-perishable foods at all times. 

(ii) Shelves must be adjustable wire type. An excep-
tion may occur if an existing facility uses wood shelves and keeps the 
shelves sealed and clean. 

(iii) Walls and floors must have a non-absorbent fin-
ish to provide a cleanable surface. 

(iv) Food must not be stored on the floor. Dollies, 
racks, pallets, or wheeled containers may be used to elevate foods not 
stored on shelving. 

(v) Dry foods storage must have an effective venting 
system to provide for positive air circulation. 

(vi) The maximum room temperature for food stor-
age must not exceed 85 degrees Fahrenheit at any time. The measure-
ment must be taken at the highest food storage level, but not less than 
five feet from the floor. 

(vii) Food storage areas may be located away from 
the food preparation area as long as there is space adjacent to the 
kitchen for necessary daily usage. 

(E) Auxiliary serving kitchens that are not contiguous 
to a food preparation or serving area) must be designed as follows. 

(i) Where service areas other than the kitchen are 
used to dispense foods, these areas must be designated as food service 
areas and contain equipment for maintaining required food tempera-
tures while serving. 

(ii) Separate food service areas must have hand 
washing facilities as part of the food service area. 

(iii) Finishes of all surfaces must be the same as 
those required for food and nutrition services or comparable areas. 

(7) Laundry and linen services. 

(A) A large assisted living facility that co-mingles and 
processes laundry on-site in a central location must comply with the 
following. 
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(i) The laundry must be separated and provided with 
sprinkler protection if the laundry area is located in the main build-
ing. Separation must consist of a one-hour fire rated partition carried 
to the underside of the floor or roof deck above. Access doors must be 
from the exterior or interior non-resident use areas including a small 
vestibule or service corridor. 

(ii) The laundry must be provided with the following 
physical features: 

(I) a soiled linen receiving, holding, and sorting 
room with a floor drain and forced exhaust to the exterior which must 
operate at all times when soiled linen is held in this area and may be 
combined with the washer section; 

(II) a general laundry work area that is separated 
by partitioning a washer section and a dryer section; 

(III) a storage area for laundry supplies; 

(IV) a folding area; 

(V) adequate air supply and ventilation for staff 
comfort without having to rely on opening a door that is part of the fire 
wall separation; and 

(VI) provisions to exhaust heat from dryers and 
to separate dryer make-up air from the habitable work areas of the laun-
dry. 

(B) If linen is processed off the site, the following must 
be provided on the premises: 

(i) a soiled linen holding room with adequate forced 
exhaust ducted to the exterior; and 

(ii) a clean linen receiving, holding, inspection, sort-
ing or folding, and storage room. 

(C) Resident-use laundry, if provided, must utilize res-
idential type washers and dryers. If more than three washers and three 
dryers are located in one space, the area must be separated by a one-
hour fire rated barrier or have sprinkler protection. 

§92.63. Construction and Initial Survey of Completed Construction. 

(a) Construction phase. 

(1) DADS Regulatory Services Division, Licensing and 
Credentialing Section must be notified in writing of construction start. 

(2) All construction must comply with minimum licensing 
requirements. It is the sponsor's responsibility to employ qualified per-
sonnel to prepare the contract documents for construction of a new fa-
cility or remodeling of an existing facility. Contract documents for 
additions and remodeling and for the construction of an entirely new 
facility must be prepared by an architect licensed by the Texas Board of 
Architectural Examiners. Drawings must bear the seal of the architect. 
Certain parts of contract documents including final plans, designs, and 
specifications concerning sheets and sections covering structural, elec-
trical, mechanical, sanitary, and civil engineering must bear the seal 
of a professional engineer licensed by the Texas Board of Professional 
Engineers to operate in Texas or, the signature of a Responsible Manag-
ing Employee or Alarm Planning Superintendent licensed by the State 
Fire Marshal's Office as authorized by subsection (b)(12) and (15) of 
this section. 

(A) Remodeling is the construction, removal, or reloca-
tion of walls and partitions, the construction of foundations, floors, or 
ceiling-roof assemblies, or the expanding or altering of safety systems 
including sprinkler, fire alarm, and emergency systems. 

(B) General maintenance and repairs of existing mate-
rial and equipment, repainting, applications of new floor, wall, or ceil-
ing finishes, or similar projects are not included as remodeling, unless 
as a part of new construction. DADS must be provided flame spread 
documentation for new materials applied as finishes. 

(b) Contract documents. 

(1) Site plan documents must include grade contours; 
streets with names; north arrow; fire hydrants; fire lanes; utilities, 
public or private; fences; unusual site conditions including ditches, 
low water levels, other buildings on-site; and indications of buildings 
five feet or less beyond site property lines. 

(2) Foundation plan documents must include general foun-
dation design and details. 

(3) Floor plan documents must include room names, num-
bers, and usages; numbered doors including swing; windows; legend 
or clarification of wall types; dimensions; fixed equipment; plumbing 
fixtures; and kitchen basic layout; and identification of all smoke bar-
rier walls from outside wall to outside wall or fire walls. 

(4) For both new construction and additions or remodeling 
to existing buildings, an overall plan of the entire building must be 
drawn or reduced to fit on an 8 1/2 inch by 11 inch sheet; submit two 
reduced plans for file record. See subsection (d)(3) of this section. 

(5) Schedules must include door materials, widths, types; 
window materials, sizes, types; room finishes; and special hardware. 

(6) Elevations and roof plan must include exterior eleva-
tions, including material note indications and any roof top equipment; 
roof slopes, drains, and gas piping, and interior elevations where 
needed for special conditions. 

(7) Details must include wall sections as needed (es-
pecially for special conditions); cabinet and built-in work; cross 
sections through buildings as needed; and miscellaneous details and 
enlargements as needed. 

(8) Building structure documents must include structural 
framing layout and details primarily for column, beam, joist, and struc-
tural frame building, roof framing layout if the layout cannot be ade-
quately shown on a cross section; cross sections in quantity and detail 
to show sufficient structural design and structural details as necessary 
to assure adequate structural design, also calculated design loads. 

(9) Electrical documents must include electrical layout, in-
cluding lights, convenience outlets, equipment outlets, switches, and 
other electrical outlets and devices; service, circuiting, distribution, 
and panel diagrams; exit light system with exit signs and emergency 
egress lighting; emergency electrical provisions including generators 
and panels; and similar systems including control panels, devices, and 
alarms; sizes and details sufficient to assure safe and properly operat-
ing systems; and a staff communication system. 

(10) Plumbing documents must include plumbing layout 
with pipe sizes and details sufficient to assure safe and properly op-
erating systems, water systems, sanitary systems, gas systems, other 
systems normally considered under the scope of plumbing, fixtures, 
and provisions for combustion air supply. 

(11) Heating, ventilation, and air-conditioning (HVAC) 
documents must include sufficient details of HVAC systems and com-
ponents to assure a safe and properly operating installation including, 
but not limited to, heating, ventilating, and air-conditioning layout, 
ducts, protection of duct inlets and outlets, combustion air, piping, 
exhausts, and duct smoke and/or fire dampers; and equipment types, 
sizes, and locations. 
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(12) Fire sprinkler system plans and hydraulic calculations 
must be designed in accordance with and including all the required in-
formation on the plan, specified in NFPA 13, NFPA 13R, or NFPA 13D 
as applicable and the NFPA documents referenced therein, published 
by the National Fire Protection Association and signed by a Responsi-
ble Managing Employee, licensed by the State Fire Marshal's Office or 
bear the seal of a licensed professional engineer. 

(13) Other layouts, plans, or details as may be necessary for 
a clear understanding of the design and scope of the project; including 
plans covering private water or sewer systems must be reviewed by 
the local health or wastewater authority having jurisdiction. If no local 
authority, then the plans will be reviewed by DADS. 

(14) Specifications must include installation techniques, 
quality standards and/or manufacturers, references to specific codes 
and standards, design criteria, special equipment, hardware, painting, 
and any others as needed to amplify drawings and notes. 

(15) Detailed fire detection and alarm system working 
plans must be designed in accordance with the applicable sections 
of the National Fire Alarm and Signaling Code (NFPA 72) and the 
National Electric Code (NFPA 70) and signed by an Alarm Planning 
Superintendent licensed by the State Fire Marshal's Office or bear the 
seal of a licensed professional engineer. 

(c) Initial survey of completed construction. 

(1) Upon completion of construction, including grounds 
and basic equipment and furnishings, an initial architectural inspection 
of the facility, including additions or remodeled areas, is required to be 
performed by DADS prior to occupancy. The completed construction 
must have the written approval from the local authorities having juris-
diction where the facility is located, including the fire marshal, health 
department, and building inspector. 

(2) The inspection described in paragraph (1) of this 
subsection may be obtained on an expedited basis by complying with 
§92.4(g) of this chapter (relating to License Fees). 

(3) After the completed construction has been surveyed by 
DADS and found acceptable, DADS Life Safety Code staff conveys 
the survey results to DADS Licensing and Credentialing Section as 
part of an applicant's license application. In the case of additions or re-
modeling of existing facilities, the applicant may be required to submit 
a revision or modification to an existing license. All building, grades, 
drives, and parking must essentially be 100 percent complete including 
basic furnishings and operational needs at the time of the initial visit 
for occupancy approval and licensing. A facility may accept up to three 
residents after it receives initial approval from DADS Life Safety Code 
staff but before the license is issued. 

(4) The following documents must be available to DADS 
surveyor at the time of the survey of the completed building: 

(A) written approval of local authorities as called for in 
paragraph (1) of this subsection; 

(B) record drawings of the fire detection and alarm sys-
tem as installed, signed by an Alarm Planning Superintendent licensed 
by the State Fire Marshal's office or sealed by a licensed professional 
engineer, including a sequence of operation, the owner's manuals and 
the manufacturer's published instructions covering all system equip-
ment, a signed copy of the State Fire Marshal's Office Fire Alarm In-
stallation Certificate, and, for software-based systems, a record copy 
of the site-specific software excluding the system executive software 
or external programmer software in a non-volatile, non-erasable, non-
rewritable memory; 

(C) documentation of materials used in the building 
which are required to have a specific limited fire or flame spread rating 
including special wall finishes or floor coverings, flame retardant 
curtains including cubicle curtains and rated ceilings. In the case 
of carpeting, the documentation must include a signed letter from 
the installer, verifying that the carpeting installed is named in the 
laboratory test document; 

(D) record drawings of the fire sprinkler system as in-
stalled, signed by a Responsible Managing Employee, licensed by the 
State Fire Marshal's Office or sealed by a licensed professional engi-
neer, including the hydraulic calculations, alarm configuration, above-
ground and underground Contractor's Material and Test Certificate, 
all literature and instructions provided by the manufacturer describing 
the proper operation and maintenance of all equipment and devices in 
accordance with NFPA 25, Standard for the Inspection, Testing, and 
Maintenance of Water-Based Fire Protection Systems; 

(E) service contracts for maintenance and testing of 
alarm systems and sprinkler systems; 

(F) a copy of gas test results of the facility's gas lines 
from the meter; 

(G) a written statement from an architect or engineer 
stating that, from periodic onsite observation visits, the facility as con-
structed is, to the best of the architect's or engineer's knowledge and 
belief, in substantial compliance with the architect's or engineer's con-
struction documents, the Life Safety Code, DADS licensure standards, 
and local codes; and 

(H) the contract documents specified in subsection (b) 
of this section. 

(d) Nonapproval of new construction. 

(1) If, during the initial on-site survey of completed con-
struction, the surveyor finds certain basic requirements not met, the 
surveyor may recommend to DADS Licensing and Credentialing Unit 
that the facility should not yet be licensed and approved for occupancy. 
The basic items that may trigger non-approval include: 

(A) construction which does not meet minimum code or 
licensure standards for basic requirements including corridors that are 
less than the required width, ceilings installed at less than the minimum 
seven-foot six-inch height, resident bedroom dimensions less than re-
quired, and other features which would disrupt or otherwise adversely 
affect the residents and staff if corrected after occupancy; 

(B) lack of written approval by local authorities having 
jurisdiction, including the fire marshal, health department, and building 
inspector; 

(C) fire protection systems not completely installed or 
not functioning properly, including, but not limited to, fire alarm sys-
tems, emergency power and lighting, and sprinkler systems; 

(D) required exits not all usable according to NFPA 101 
requirements; 

(E) telephone not installed or not properly working; 

(F) sufficient basic furnishings, essential appliances, 
and equipment are not installed or not functioning; and 

(G) any other basic operational or safety feature which 
the surveyor, as the authority having jurisdiction, believes would pre-
clude safe and normal occupancy by residents on that day. 

(2) If the surveyor encounters minor deficiencies, the sur-
veyor may recommend approval of the facility's license based on an 
approved written plan of correction from the facility's administrator. 
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♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

(3) A facility must submit two copies of reduced size floor 
plans on an 8 1/2 inch by 11 inch sheet to DADS for DADS record and 
for the facility's use including an evacuation plan or fire alarm zone 
identification. The plan must contain basic legible information includ-
ing scale, room usage names, actual bedroom numbers, doors, win-
dows, and any other pertinent information. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 17, 

2013. 
TRD-201305985 
Kenneth L. Owens 
General Counsel 
Department of Aging and Disability Services 
Effective date: January 6, 2014 
Proposal publication date: July 26, 2013 
For further information, please call: (512) 438-4162 

SUBCHAPTER F. ABUSE, NEGLECT AND 
EXPLOITATION; COMPLAINT AND INCIDENT 
REPORTS AND INVESTIGATIONS 
40 TAC §92.101 
The repeal is adopted under Texas Government Code, 
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
DADS; Texas Health and Safety Code, Chapter 247, which au-
thorizes DADS to license and regulate assisted living facilities; 
and Texas Human Resources Code, §161.021, which provides 
that the Aging and Disability Services Council shall study and 
make recommendations to the HHSC executive commissioner 
and the DADS commissioner regarding rules governing the 
delivery of services to persons who are served or regulated by 
DADS. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 17, 

2013. 
TRD-201305986 
Kenneth L. Owens 
General Counsel 
Department of Aging and Disability Services 
Effective date: January 6, 2014 
Proposal publication date: July 26, 2013 
For further information, please call: (512) 438-4162 

40 TAC §92.102 
The amendment is adopted under Texas Government Code, 
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of 

services by the health and human services agencies, including 
DADS; Texas Health and Safety Code, Chapter 247, which au-
thorizes DADS to license and regulate assisted living facilities; 
and Texas Human Resources Code, §161.021, which provides 
that the Aging and Disability Services Council shall study and 
make recommendations to the HHSC executive commissioner 
and the DADS commissioner regarding rules governing the 
delivery of services to persons who are served or regulated by 
DADS. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 17, 

2013. 
TRD-201305987 
Kenneth L. Owens 
General Counsel 
Department of Aging and Disability Services 
Effective date: January 6, 2014 
Proposal publication date: July 26, 2013 
For further information, please call: (512) 438-4162 

SUBCHAPTER G. MISCELLANEOUS 
PROVISIONS 
40 TAC §92.127 
The amendment is adopted under Texas Government Code, 
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
DADS; Texas Health and Safety Code, Chapter 247, which au-
thorizes DADS to license and regulate assisted living facilities; 
and Texas Human Resources Code, §161.021, which provides 
that the Aging and Disability Services Council shall study and 
make recommendations to the HHSC executive commissioner 
and the DADS commissioner regarding rules governing the 
delivery of services to persons who are served or regulated by 
DADS. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 17, 

2013. 
TRD-201305988 
Kenneth L. Owens 
General Counsel 
Department of Aging and Disability Services 
Effective date: January 6, 2014 
Proposal publication date: July 26, 2013 
For further information, please call: (512) 438-4162 

PART 20. TEXAS WORKFORCE 
COMMISSION 
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CHAPTER 815. UNEMPLOYMENT 
INSURANCE 
SUBCHAPTER C. TAX PROVISIONS 
40 TAC §§815.107, 815.109, 815.113, 815.133 
The Texas Workforce Commission (Commission) adopts 
amendments to the following sections of Chapter 815, relating 
to Unemployment Insurance, without changes, as published in 
the October 11, 2013, issue of the Texas Register (38 TexReg 
7100): 

Subchapter C. Tax Provisions, §§815.107, 815.109, 815.113, 
and 815.133 

PART I. PURPOSE, BACKGROUND, AND AUTHORITY 

PART II. EXPLANATION OF INDIVIDUAL PROVISIONS 

PART I. PURPOSE, BACKGROUND, AND AUTHORITY 

The purpose of the adopted Chapter 815 amendments is to: 

--provide clear direction for employers on filing required reports 
and paying contributions, without creating an undue bureaucratic 
burden in navigating the Unemployment Insurance (UI) Tax sys-
tems; 

--ensure operation of efficient, cost-effective systems that fulfill 
the requirements of state and federal law; and 

--implement Senate Bill (SB) 1286, enacted by the 83rd Texas 
Legislature, Regular Session (2013), related to professional em-
ployer organizations. 

PART II. EXPLANATION OF INDIVIDUAL PROVISIONS 

(Note: Minor editorial changes are made that do not change the 
meaning of the rules and, therefore, are not discussed in the 
Explanation of Individual Provisions.) 

SUBCHAPTER C. TAX PROVISIONS 

The Commission adopts the following amendments to Subchap-
ter C: 

§815.107. Reports Required and Their Due Dates 

Section 815.107(a)(1)(B) removes magnetic media as an allow-
able format to submit required reports and forms. Submissions 
made by magnetic media are very labor intensive, potentially un-
secure, and negate cost savings and efficiencies realized by re-
quiring all employers to file reports electronically. 

Section 815.107(a)(3)(A) requires all employers--and their 
agents--to file summary and detail wage information electron-
ically. The Agency will continue ongoing notification initiatives 
to ensure that entities are aware of and understand this new 
requirement. Additionally, employers can request, and the 
Agency may grant, a hardship exemption from filing reports and 
forms in the required electronic format. 

Section 815.107(a)(3)(A)(i) is removed based on the adopted 
requirements in §815.107(a)(3)(A) for all employers and their 
agents to file reports. 

Section 815.107(a)(3)(A)(ii) is removed based on the adopted 
requirements in §815.107(a)(3)(A) for all employers and their 
agents to file reports. 

Section 815.107(a)(3)(B) is removed. Under this rulemaking, 
magnetic media is removed as an allowable format to submit 
required reports and forms. 

New §815.107(a)(3)(B) removes the reference to magnetic me-
dia. Under this rulemaking, magnetic media is removed as an 
allowable format to submit required reports and forms. 

New §815.107(a)(3)(C) revises the reference to "a quarterly ben-
efit wage credit" report to "an employer's" report. 

Certain subparagraphs in this section have been relettered to 
reflect deletions. 

§815.109. Payment of Contributions and Reimbursements 

Section 815.109(d): 

--removes the requirement that employers, including agents pay-
ing on behalf of multiple employers that paid contributions of 
$250,000 or more in the preceding state fiscal year and that an-
ticipate doing the same in the current fiscal year, transfer pay-
ment amounts by electronic funds transfer; and 

--adds the requirement that all employers must transfer payment 
amounts of contributions by a Commission-approved electronic 
means. The Agency will continue ongoing notification initiatives 
to ensure that entities are aware of and understand this new re-
quirement. Additionally, employers can request, and the Agency 
may grant, a hardship exemption from paying contributions in the 
required format. 

Section 815.109(g) removes magnetic media as an approved 
method for an agent or other entity making a payment on behalf 
of employers to furnish an allocation list. Under this rulemaking, 
magnetic media is removed as an allowable format to submit 
required reports and forms. 

§815.113. Commission Hearings Involving Coverage and Con-
tributions or Reimbursements 

Section 815.113(e) makes a nonsubstantive technical correction 
by removing the reference to §815.17(g) and replacing it with the 
correct reference to §815.17(f). 

§815.133. Employee Staff Leasing and Temporary Help Firms 

Section 815.133 removes the term "Employee Staff Leasing" 
from the section title and replaces it with the term "Professional 
Employer Organizations." SB 1286, enacted by the 83rd Texas 
Legislature, Regular Session (2013), mandates this terminology 
change. 

Section 815.133(a) removes the term "staff leasing services 
company" and replaces it with the term "professional employer 
organization." SB 1286, enacted by the 83rd Texas Legislature, 
Regular Session (2013), mandates these terminology changes. 

No comments were received. 

The rules are adopted under Texas Labor Code §301.0015 and 
§302.002(d), which provide the Texas Workforce Commission 
with the authority to adopt, amend, or repeal such rules as it 
deems necessary for the effective administration of Agency ser-
vices and activities. 

The adopted rules affect Texas Labor Code, Title 4. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 17, 

2013. 
TRD-201305995 
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♦ ♦ ♦ 

Laurie Biscoe 
Deputy Director, Workforce Development Division Programs 
Texas Workforce Commission 
Effective date: January 6, 2014 
Proposal publication date: October 11, 2013 
For further information, please call: (512) 475-0829 

TITLE 43. TRANSPORTATION 

PART 1. TEXAS DEPARTMENT OF 
TRANSPORTATION 

CHAPTER 28. OVERSIZE AND OVERWEIGHT 
VEHICLES AND LOADS 
SUBCHAPTER H. HIDALGO COUNTY 
REGIONAL MOBILITY AUTHORITY PERMITS 
43 TAC §§28.100 - 28.107 
The Texas Department of Transportation (department) adopts 
new §§28.100 - 28.107, concerning Hidalgo County Regional 
Mobility Authority Permits. New §§28.100 - 28.107 are adopted 
without changes to the proposed text as published in the October 
11, 2013, issue of the Texas Register (38 TexReg 7104) and will 
not be republished. 

EXPLANATION OF ADOPTED NEW SECTIONS 

House Bill 474, Acts of the 83rd Legislature, Regular Session, 
2013, added new Subchapter Q to Transportation Code, Chap-
ter 623. Under that subchapter, the Texas Transportation Com-
mission (commission) has the authority to authorize the Hidalgo 
County Regional Mobility Authority (authority) to issue permits 
for oversize and overweight vehicles on certain roads within the 
authority's territory. The authority contacted the department and 
expressed the desire to issue those permits. The adopted new 
sections are necessary to authorize the authority to issue permits 
and to implement and carry out the provisions of Transportation 
Code, Chapter 623, Subchapter Q. These rules add to Chap-
ter 28 of the commission's rules new Subchapter H, which was 
developed to be consistent with similar optional permitting pro-
grams previously established by the commission. 

New §28.100 sets out the purpose of Subchapter H, which is to 
allow the authority to issue permits for the movement on roads 
designated by Transportation Code, §623.322(a) of oversize or 
overweight vehicles weighing up to 125,000 pounds. 

New §28.101 sets out the applicable definitions used in the sub-
chapter. 

New §28.102 provides the powers and duties of the authority and 
the department for the implementation and oversight of the au-
thority's permit program. Subsection (a) authorizes the issuance 
of permits and collection of fees and provides the maximum di-
mensions and gross weight that may be allowed under a per-
mit. Subsection (b) authorizes the department to require a surety 
bond to pay for the costs of the maintenance of the roadways that 
are used by the permitted vehicles if the amount of the fees de-
posited in the state highway fund is not sufficient to cover those 
costs. The authority can prevent recovery on the bond by paying 
the amount not covered by the fees. The section also covers the 
verification of permits, the provision of training necessary for the 
authority to issue permits, and the accounting and auditing re-

quirements. Subsection (g) provides the department's authority 
to ensure that the authority complies with applicable law, includ-
ing the rules in new Subchapter H. Subsection (h) sets out the 
fee requirements. Subsection (i) requires the authority to enter 
into a contract with the department for the maintenance of roads 
on which the permitted vehicles will travel. Finally, subsection (j) 
sets out the authority's reporting requirements. The provisions of 
the section were developed to be in compliance with Transporta-
tion Code, Chapter 623, Subchapter Q, and to be consistent with 
similar optional permitting programs previously established. 

New §28.103 establishes the eligibility requirements that must 
be satisfied for the issuance of a permit by the authority. The 
section prohibits the authority from issuing a permit to a person 
or for a vehicle if administrative penalties imposed under Trans-
portation Code, §623.271 have not been paid. This prohibition 
is required under Transportation Code, §623.271. 

New §28.104 sets out the requirements related to the form and 
content of the application for a permit and of the permit. The 
requirements are necessary to comply with Transportation Code, 
§623.324 and are as consistent as possible with similar optional 
permitting programs previously established by the department. 

New §28.105 provides the permit weight limits for axles that the 
authority must follow as part of the permit program. Require-
ments and specifications include minimum axle group spacing 
and maximum permit weight for single and multiple axles. 

New §28.106 sets forth movement requirements and restrictions 
that the authority and a permittee must follow as part of the per-
mit program. A permittee is required to carry the issued permit 
when moving the permitted vehicle and is prohibited under this 
section from moving an oversize or overweight load if a permit 
becomes void. A permit is void on issuance if the applicant for 
the permit gives false or incorrect information and becomes void 
when the permittee fails to comply with the restrictions or condi-
tions stated in the permit or when the permittee changes or alters 
the information in the permit. The section provides limitations on 
the movement of a permitted vehicle because of weather con-
ditions, road work, or time of day. Finally, the section sets out 
the requirements for types of scales that may be used to weigh 
permitted vehicles and provides speed restrictions. 

New §28.107 provides the records maintenance requirements 
that the authority must follow as part of the permit process. 

COMMENTS 

No comments on the proposed new sections were received. 

STATUTORY AUTHORITY 

The new sections are adopted under Transportation Code, 
§201.101, which provides the commission with the authority to 
establish rules for the conduct of the work of the department, 
and more specifically, Transportation Code, §623.322, which 
allows the commission to authorize the authority to issue per-
mits for the movement of oversize or overweight vehicles, and 
Transportation Code, §623.002, which provides the commission 
with the authority to establish rules necessary to implement 
Transportation Code, Chapter 623. 

CROSS REFERENCE TO STATUTE 

Transportation Code, Chapter 623, Subchapters N and Q. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 
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Filed with the Office of the Secretary of State on December 20, ♦ ♦ ♦ 
2013. 
TRD-201306079 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Effective date: January 9, 2014 
Proposal publication date: October 11, 2013 
For further information, please call: (512) 463-8683 
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Proposed Rule Reviews 
Public Utility Commission of Texas 
Title 16, Part 2 

The Public Utility Commission of Texas (commission) publishes this 
notice of intention to review Chapter 28, Substantive Rules Applicable 
to Cable and Video Service Providers pursuant to Texas Government 
Code §2001.039, Agency Review of Existing Rules. The text of the 
rule section will not be published. The text of the rule may be found 
in the Texas Administrative Code, Title 16, Economic Regulation, Part 
2, or through the commission's website at www.puc.state.tx.us. Project 
No. 42077, Agency Review of Chapter 28 - Substantive Rules Applica-
ble to Cable and Video Service Providers, Pursuant to Texas Govern-
ment Code §2001.039, is assigned to this proceeding. 

Texas Government Code §2001.039 requires that each state agency 
review and readopt, readopt with amendments, or repeal the rules 
adopted by that agency pursuant to the Texas Government Code, Chap-
ter 2001, Subchapter B, Rulemaking. As required by §2001.039(e), 
this review is to assess whether the reason for adopting or readopting 
the rule continues to exist. The commission requests specific com-
ments from interested persons on whether the reasons for adopting the 
section in Chapter 28 continue to exist. 

The rule in Chapter 28 was adopted pursuant to the provisions in Public 
Utility Regulatory Act (PURA), Chapter 66, §§66.001 - 66.004. Sec-
tion 28.6 was adopted to establish the certification criteria for a State-Is-
sued Certificate of Franchise Authority (CFA) to provide cable and/or 
video services in the state and to set forth certain reporting require-
ments of CFA holders as well. 

If it is determined during this review that the section of Chapter 28 
needs to be repealed or amended, the repeal or amendment will be ini-
tiated under a separate proceeding; thus, this notice of intention to re-
view Chapter 28 has no effect on the section as it currently exists. 

Adriana Gonzales, Commission Advising and Docket Management Di-
vision, has determined that this review has no fiscal implications for 
state or local government; no adverse effect on small businesses or mi-
cro-businesses; and no effect on a local economy. There may be eco-
nomic costs to persons who are required to comply with §28.6. These 
costs are likely to vary from business to business, and are difficult to 
ascertain. However, it is believed that the benefits accruing from im-
plementation of the proposed section will outweigh these costs. The 
public benefit is orderly processing of applications for certificates of 
franchise authority. 

Comments on the review of Chapter 28 (16 copies) may be submitted 
to the Filing Clerk, Public Utility Commission of Texas, 1701 North 
Congress Avenue, P.O. Box 13326, Austin, Texas 78711-3326 within 

30 days after publication. All comments should refer to Project Num-
ber 42077. 

The rule subject to this review is proposed for publication under the 
Public Utility Regulatory Act, Texas Utilities Code Annotated §14.002 
(Vernon 2013) (PURA), which provides the Public Utility Commission 
with the authority to make and enforce rules reasonably required in the 
exercise of its powers and jurisdiction; and Texas Government Code 
§2001.039 (Vernon 2008, Supplement 2013) which requires each state 
agency to review its rules every four years. 

Cross Reference to Statutes: Public Utility Regulatory Act §14.002 and 
Chapter 66, §§66.001 - 66.004. 

Subchapter B. Provisions Relating to Application for a State-Issued 
Certificate of Franchise Authority. 

§28.6. State-Issued Certificate of Franchise Authority (CFA) Certifi-
cation Criteria. 
TRD-201306051 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: December 19, 2013 

Adopted Rule Reviews 
Teacher Retirement System of Texas 
Title 34, Part 3 

Under §2001.039 of the Texas Government Code, the Board of Trustees 
of the Teacher Retirement System of Texas (board) has reviewed the 
rules in the Texas Administrative Code, Title 34, Part 3, Chapter 53, 
§§53.1 - 53.20, concerning Certification by Companies Offering Qual-
ified Investment Products (the 403(b) program). The proposed notice 
of review was published in the July 5, 2013, issue of the Texas Register 
(38 TexReg 4391). No public comments were received. 

The rules in Chapter 53 relate to the administration of TRS' 403(b) pro-
gram, under which an eligible company may certify to TRS that it of-
fers qualified investment products that meet the requirements of section 
403(b) of the Internal Revenue Code of 1986 and comply with appli-
cable federal and state insurance and securities laws, regulations, and 
rules. Eligible companies may also register their qualified investment 
products with TRS. To offer qualified investment products to employ-
ees of a school district or an open-enrollment charter school, eligible 
companies must certify to and register the products with TRS under 
Article 6228a-5 of the Revised Civil Statutes and TRS' rules in Chap-
ter 53. 
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The board determined at its December 12-13, 2013 meeting that the 
reasons for adopting the rules in Chapter 53 without changes continue 
to exist because state law under Article 6228a-5 of the Texas Revised 
Civil Statutes continues to require TRS to administer the 403(b) pro-
gram and to adopt rules as necessary to do so. 

As a result of the four-year statutory review of the 403(b) program 
rules, the board readopts without changes the following sections of 
Chapter 53: 

§53.1, relating to Definitions;
 

§53.2, relating to Applicability;
 

§53.3, relating to Maximum Fees, Costs, and Penalties;
 

§53.4, relating to Qualifications for Certification by Companies Offer-
ing Qualified Investment Products that are Annuity Contracts;
 

§53.5, relating to Qualifications for Certification by Companies Offer-
ing Qualified Investment Products Other than Annuity Contracts;
 

§53.6, relating to Procedure for Certification;
 

§53.7, relating to Certification Fee;
 

§53.8, relating to List of Certified Companies;
 

§53.9, relating to Notice to Potential Purchaser;
 

§53.11, relating to Coordination with Regulatory and Enforcement
 
Agencies;
 

§53.12, relating to Company Notification of Non-compliance;
 

§53.13, relating to Suspension or Revocation of Certification;
 

§53.14, relating to Re-certification;
 

§53.15, relating to Product Registration Requirement;
 

§53.16, relating to Procedure for Product Registration;
 

§53.17, relating to Product Registration Fee;
 

§53.18, relating to List of Registered Products;
 

§53.19, relating to Proceedings to Suspend or Revoke Certification or
 
Registration; and
 

§53.20, relating to Administrative Service Providers.
 

This concludes the review of Chapter 53.
 
TRD-201306033 
Brian K. Guthrie 
Executive Director 
Teacher Retirement System of Texas 
Filed: December 18, 2013 
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Office of the Attorney General 
Texas Health and Safety and Texas Water Code Settlement 
Notice 
Notice is hereby given by the State of Texas of the following proposed 
resolution of an environmental enforcement lawsuit under the Texas 
Health and Safety Code, and Texas Water Code. Before the State may 
settle a judicial enforcement action under the Water Code, the State 
shall permit the public to comment in writing on the proposed judg-
ment. The Attorney General will consider any written comments and 
may withdraw or withhold consent to the proposed agreed judgment 
if the comments disclose facts or considerations that indicate that the 
consent is inappropriate, improper, inadequate, or inconsistent with the 
requirements of the Code. 

Case Title and Court: State of Texas v. CES Environmental Services, 
Inc. and Port Arthur Chemical & Environmental Services, LLC, Cause 
No. D-1-GV-09-001952; in the 419th Judicial District Court, Travis 
County, Texas. 

Nature of Defendant's Operations: Defendant CES Environmental 
Services owns and operated a waste management facility in Houston, 
Texas. An affiliated company, Port Arthur Chemical & Environmental 
Services owns and operated a waste management and caustic treatment 
facility in Port Arthur, Texas. Defendants' operations discharged 
hazardous gases and contaminated wastewater in excess of permitted 
limits. Defendants also released noxious odors in such concentration 
as to impact surrounding residents. Both CES and PACES are in 
Chapter 7 bankruptcy liquidation proceedings. 

Proposed Agreed Judgment: The Agreed Final Judgment orders CES 
to pay civil penalties in the amount of $2,258,000 and orders PACES 
to pay civil penalties in the amount of $976,162.50. The judgment also 
orders each Defendant not to bring additional wastes onto the facilities 
and to surrender their operating permits and authorizations. 

For a complete description of the proposed settlement, the complete 
proposed Agreed Final Judgment should be reviewed. Requests for 
copies of the judgment, and written comments on the proposed set-
tlement, should be directed to Anthony W. Benedict, Assistant Attor-
ney General, Environmental Protection Division, Office of the Texas 
Attorney General, P.O. Box 12548, Austin, Texas 78711-2548, (512) 
463-2012, facsimile (512) 320-0911. Written comments must be re-
ceived within 30 days of publication of this notice to be considered. 
TRD-201306036 
Katherine Cary 
General Counsel 
Office of the Attorney General 
Filed: December 18, 2013 

Texas Water Code and Texas Health and Safety Code 
Settlement Notice 
Notice is hereby given by the State of Texas of the following proposed 
resolution of an environmental enforcement lawsuit under the Texas 
Water Code and the Texas Health and Safety Code. Before the State 

may settle a judicial enforcement action under the Texas Water Code, 
the State shall permit the public to comment in writing on the pro-
posed judgment. The Attorney General will consider any written com-
ments and may withdraw or withhold consent to the proposed agreed 
judgment if the comments disclose facts or considerations that indicate 
that the consent is inappropriate, improper, inadequate, or inconsistent 
with the requirements of the Texas Water Code and the Texas Health 
& Safety Code. 

Case Title and Court: State of Texas v. Alon USA, LP, Cause No. D-1-
GV-13-000007, in the 126th Judicial District Court, Travis County, 
Texas. 

Nature of Defendant's Operations: Defendant owns and operates an oil 
refinery in Big Spring, Texas ("Refinery"). On February 18, 2008, an 
explosion and fire occurred at the Refinery. The explosion injured four 
refinery workers and sent air contaminants and refinery debris into the 
air. The Texas Department of Transportation closed a portion of I-20 
until the debris could be removed. The fire was extinguished by about 
9:30 p.m. the same day, but the Refinery continued to depressurize and 
vent contaminants through the refinery's flares. Alon reported that such 
flaring ended on March 3, 2008. 

Proposed Agreed Judgment: Defendant agrees to pay civil penalties 
in the amount of $515,000.00. The Defendant will also pay attorney's 
fees to the State of Texas in the amount of $35,000.00 as well as all 
costs of court. 

For a complete description of the proposed settlement, the complete 
proposed Agreed Final Judgment should be reviewed. Requests for 
copies of the judgment, and written comments on the proposed settle-
ment, should be directed to Anthony W. Benedict, Assistant Attorney 
General, Office of the Texas Attorney General, P.O. Box 12548, Austin, 
Texas 78711-2548, (512) 463-2012, facsimile (512) 320-0911. Written 
comments must be received within 30 days of publication of this notice 
to be considered. 
TRD-201306057 
Katherine Cary 
General Counsel 
Office of the Attorney General 
Filed: December 19, 2013 

Court of Criminal Appeals 
IN THE COURT OF CRIMINAL APPEALS 

Misc. Docket No. 13-004 

ORDER REQUIRING COPIES PURSUANT TO TEXAS RULES 
OF APPELLATE PROCEDURE 9.3(b)(2) 

ORDERED that: 

1. Pursuant to Rule 9.3, unless otherwise directed, the Court of Crim-
inal Appeals requires ten paper copies of Petitions for Discretionary 
Review, Briefs, Replies, Motions for Rehearing that are filed electron-
ically pursuant Rule 9.2(c), and applications filed in the trial court pur-
suant to Code of Criminal Procedure Article 11.071. The Court will 
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determine on a case-by-case basis whether copies should be provided 
on original matters filed pursuant to Rule 72. When a document is 
filed electronically, the Court will notify the party of the case number. 
A party must include this Court's case number on all copies. 

2. The Clerk is directed to: 

a. file a copy of this order with the Secretary of State; 

b. cause a copy of this order to be mailed to each registered member of 
the State Bar of Texas by publication in the Texas Bar Journal; and 

c. submit a copy of the order for publication in the Texas Register. 

SIGNED AND ENTERED this 16th day of December, 2013. 

______________________ 

Sharon Keller, Presiding Judge 

______________________ 

Michael Keasler, Judge 

______________________ 

Lawrence E. Meyers, Judge 

______________________ 

Barbara Hervey, Judge 

______________________ 

Tom Price, Judge 

______________________ 

Cathy Cochran, Judge 

______________________ 

Paul Womack, Judge 

______________________ 

Elsa Alcala, Judge 

______________________ 

Cheryl Johnson, Judge 
TRD-201306055 
Abel Acosta 
Clerk of the Court 
Court of Criminal Appeals 
Filed: December 19, 2013 

♦ ♦ ♦ 
Texas Commission on Environmental Quality 
Agreed Orders 
The Texas Commission on Environmental Quality (TCEQ, agency or 
commission) staff is providing an opportunity for written public com-
ment on the listed Agreed Orders (AOs) in accordance with Texas Wa-
ter Code (TWC), §7.075. TWC, §7.075 requires that before the com-
mission may approve the AOs, the commission shall allow the pub-
lic an opportunity to submit written comments on the proposed AOs. 
TWC, §7.075 requires that notice of the proposed orders and the op-
portunity to comment must be published in the Texas Register no later 
than the 30th day before the date on which the public comment pe-
riod closes, which in this case is February 3, 2014. TWC, §7.075 
also requires that the commission promptly consider any written com-
ments received and that the commission may withdraw or withhold 
approval of an AO if a comment discloses facts or considerations that 

indicate that consent is inappropriate, improper, inadequate, or incon-
sistent with the requirements of the statutes and rules within the com-
mission's jurisdiction or the commission's orders and permits issued in 
accordance with the commission's regulatory authority. Additional no-
tice of changes to a proposed AO is not required to be published if those 
changes are made in response to written comments. 

A copy of each proposed AO is available for public inspection at both 
the commission's central office, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-2545 and at the ap-
plicable regional office listed as follows. Written comments about an 
AO should be sent to the enforcement coordinator designated for each 
AO at the commission's central office at P.O. Box 13087, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on February 3, 2014. 
Written comments may also be sent by facsimile machine to the en-
forcement coordinator at (512) 239-2550. The commission enforce-
ment coordinators are available to discuss the AOs and/or the com-
ment procedure at the listed phone numbers; however, TWC, §7.075 
provides that comments on the AOs shall be submitted to the commis-
sion in writing. 

(1) COMPANY: A.L. BUTT, INCORPORATED dba Spin-n-Mar-
ket 5; DOCKET NUMBER: 2013-1683-PST-E; IDENTIFIER: 
RN101433340; LOCATION: Dickinson, Galveston County; TYPE 
OF FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), 
by failing to monitor the underground storage tanks for releases at 
a frequency of at least once every month; PENALTY: $2,438; EN-
FORCEMENT COORDINATOR: Jennifer Graves, (956) 430-6023; 
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 
77023-1486, (713) 767-3500. 

(2) COMPANY: Ahom Namah, Incorporated dba Mr. C Food 
Mart; DOCKET NUMBER: 2013-1625-PST-E; IDENTIFIER: 
RN102142486; LOCATION: Euless, Tarrant County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), by 
failing to monitor the underground storage tanks (USTs) for releases at 
a frequency of at least once every month; and 30 TAC §334.50(b)(2) 
and TWC, §26.3475(a), by failing to provide release detection for 
the pressurized piping associated with the UST system; PENALTY: 
$3,505; ENFORCEMENT COORDINATOR: Jason Fraley, (512) 
239-2552; REGIONAL OFFICE: 2309 Gravel Drive, Fort Worth, 
Texas 76118-6951, (817) 588-5800. 

(3) COMPANY: AKT INVESTMENTS INCORPORATED dba 
Texaco Food Mart 2011; DOCKET NUMBER: 2013-1614-PST-E; 
IDENTIFIER: RN100701119; LOCATION: Forest Hill, Tarrant 
County; TYPE OF FACILITY: convenience store with retail sales of 
gasoline; RULE VIOLATED: 30 TAC §334.50(b)(1)(A) and TWC, 
§26.3475(c)(1), by failing to monitor the underground storage tank 
for releases at a frequency of at least once every month; PENALTY: 
$5,062; ENFORCEMENT COORDINATOR: Judy Kluge, (817) 
588-5825; REGIONAL OFFICE: 2309 Gravel Drive, Fort Worth, 
Texas 76118-6951, (817) 588-5800. 

(4) COMPANY: Amani & Afee, LLC dba Speed In Food 
Mart; DOCKET NUMBER: 2013-1619-PST-E; IDENTIFIER: 
RN106325228; LOCATION: Kyle, Hays County; TYPE OF FA-
CILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.50(b)(2) and TWC, §26.3475(a), by failing 
to provide release detection for the pressurized piping associated 
with the underground storage tank system; PENALTY: $6,126; EN-
FORCEMENT COORDINATOR: Abigail Lindsey, (512) 239-2576; 
REGIONAL OFFICE: 12100 Park 35 Circle, Building A, Austin, 
Texas 78753, (512) 339-2929. 
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(5) COMPANY: BAKER HUGHES INCORPORATED; DOCKET 
NUMBER: 2013-1899-PST-E; IDENTIFIER: RN100704022; LOCA-
TION: Laredo, Webb County; TYPE OF FACILITY: fleet refueling 
facility; RULE VIOLATED: 30 TAC §334.49(a)(1) and TWC, 
§26.3475(d), by failing to provide corrosion protection for the under-
ground storage tank system; PENALTY: $3,000; ENFORCEMENT 
COORDINATOR: Rebecca Boyett, (512) 239-2503; REGIONAL OF-
FICE: 707 East Calton Road, Suite 304, Laredo, Texas 78041-3887, 
(956) 791-6611. 

(6) COMPANY: Big Spring Independent School District; DOCKET 
NUMBER: 2013-1750-PST-E; IDENTIFIER: RN101751287; LO-
CATION: Big Spring, Howard County; TYPE OF FACILITY: fleet 
refueling facility; RULE VIOLATED: 30 TAC §334.49(a)(1) and 
TWC, §26.3475(d), by failing to provide corrosion protection for the 
underground storage tank system; PENALTY: $3,375; ENFORCE-
MENT COORDINATOR: Keith Frank, (512) 239-1203; REGIONAL 
OFFICE: 9900 West IH-20, Suite 100, Midland, Texas 79706, (432) 
570-1359. 

(7) COMPANY: BOPCO, L.P.; DOCKET NUMBER: 2013-0890-
AIR-E; IDENTIFIER: RN101970325; LOCATION: Hallettsville, 
Lavaca County; TYPE OF FACILITY: gas processing plant; RULE 
VIOLATED: 30 TAC §122.143(4) and §122.146(1), Texas Health 
and Safety Code (THSC), §382.085(b), and Federal Operating Permit 
Number O348, General Terms and Conditions, by failing to certify 
compliance with the terms and conditions of the permit for at least 
each 12-month period following initial permit issuance; and 30 TAC 
§122.143 and §122.165(f) and THSC, §382.085(b), by failing to notify 
the executive director of any change in the responsible official no later 
than at the next submittal requiring certification; PENALTY: $6,000; 
ENFORCEMENT COORDINATOR: Jessica Schildwachter, (512) 
239-2617; REGIONAL OFFICE: 6300 Ocean Drive, Suite 1200, 
Corpus Christi, Texas 78412-5503, (361) 825-3100. 

(8) COMPANY: Burney Enterprises Incorporated dba Clark 
Store 1; DOCKET NUMBER: 2013-0763-PST-E; IDENTIFIER: 
RN101671105; LOCATION: Waco, McLennan County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.49(a)(1) and TWC, §26.3475(d), by failing 
to provide corrosion protection for the underground storage tank 
(UST) system; 30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), 
by failing to monitor the USTs for releases at a frequency of at least 
once every month; 30 TAC §334.50(b)(2) and TWC, §26.3475(a), 
by failing to provide release detection for the pressurized piping 
associated with the UST system; and 30 TAC §334.10(b)(1)(B), by 
failing to maintain UST records and make them immediately available 
for inspection upon request by agency personnel; PENALTY: $8,504; 
ENFORCEMENT COORDINATOR: Keith Frank, (512) 239-1203; 
REGIONAL OFFICE: 6801 Sanger Avenue, Suite 2500 Waco, Texas 
76710-7826, (254) 751-0335. 

(9) COMPANY: Chevron U.S.A. Incorporated; DOCKET NUM-
BER: 2013-1693-AIR-E; IDENTIFIER: RN100218452; LOCATION: 
Ozona, Crockett County; TYPE OF FACILITY: gas processing plant; 
RULE VIOLATED: 30 TAC §122.146(1), Federal Operating Permit 
Number O2677, General Terms and Conditions, and Texas Health and 
Safety Code, §382.085(b), by failing to certify compliance for at least 
each 12-month period following permit issuance; PENALTY: $3,375; 
ENFORCEMENT COORDINATOR: Jill Russell, (512) 239-4564; 
REGIONAL OFFICE: 622 South Oakes, Suite K, San Angelo, Texas 
76903-7013, (325) 655-9479. 

(10) COMPANY: City of Port Arthur; DOCKET NUMBER: 
2013-1240-MWD-E; IDENTIFIER: RN101701241; LOCATION: 
Port Arthur, Jefferson County; TYPE OF FACILITY: wastewater 
treatment plant; RULE VIOLATED: TWC, §26.121(a)(1), 30 TAC 

§305.125(1), and Texas Pollutant Discharge Elimination System 
(TPDES) Permit Number WQ0010364001, Permit Conditions Num-
ber 2.g, by failing to prevent an unauthorized discharge of untreated 
waste into or adjacent to water in the state; and 30 TAC §305.125(9) 
and TPDES Permit Number WQ0010364001, Monitoring and Report-
ing Requirements Number 7.a, by failing to notify the TCEQ Regional 
Office and the Enforcement Division within 24 hours of becoming 
aware of the noncompliance; PENALTY: $3,738; ENFORCEMENT 
COORDINATOR: Jill Russell, (512) 239-4564; REGIONAL OF-
FICE: 3870 Eastex Freeway, Beaumont, Texas 77703-1892, (409) 
898-3838. 

(11) COMPANY: GAL-TEX HOTEL CORPORATION dba South 
Shore Harbour Resort; DOCKET NUMBER: 2013-1788-PST-E; 
IDENTIFIER: RN102358389; LOCATION: League City, Galveston 
County; TYPE OF FACILITY: a hotel with an emergency power 
generator and one petroleum underground storage tank (UST); RULE 
VIOLATED: 30 TAC §334.8(c)(4)(A)(vii) and (5)(B)(ii), by failing 
to renew a previously issued UST delivery certificate by submitting 
a properly completed UST registration and self-certification form at 
least 30 days before the expiration date; 30 TAC §334.8(c)(5)(A)(i) 
and TWC, §26.3467(a), by failing to make available to a common 
carrier a valid, current TCEQ delivery certificate before accept-
ing delivery of a regulated substance into the UST; and 30 TAC 
§334.50(b)(2) and TWC, §26.3475(b), by failing to provide release 
detection for the suction piping associated with the UST system; 
PENALTY: $8,867; ENFORCEMENT COORDINATOR: Danielle 
Porras, (713) 767-3682; REGIONAL OFFICE: 5425 Polk Avenue, 
Suite H, Houston, Texas 77023-1486, (713) 767-3500. 

(12) COMPANY: Gulbrandsen Technologies Incorporated; DOCKET 
NUMBER: 2013-1501-IWD-E; IDENTIFIER: RN101720035; 
LOCATION: La Porte, Harris County; TYPE OF FACILITY: alu-
minum chloride manufacturing facility; RULE VIOLATED: TWC, 
§26.121(a)(1), 30 TAC §305.125(1), and Texas Pollutant Discharge 
Elimination System Permit Number WQ0001785000, Effluent Lim-
itations and Monitoring Requirements Number 1, Outfall Numbers 
001 and 002, by failing to comply with permitted effluent limits; 
PENALTY: $9,000; ENFORCEMENT COORDINATOR: Jill Russell, 
(512) 239-4564; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, 
Houston, Texas 77023-1486, (713) 767-3500. 

(13) COMPANY: Howard County; DOCKET NUMBER: 2013-1811-
PST-E; IDENTIFIER: RN101817930; LOCATION: Big Spring, 
Howard County; TYPE OF FACILITY: fleet refueling; RULE VIO-
LATED: 30 TAC §334.49(a)(1) and TWC, §26.3475(d), by failing to 
provide corrosion protection for the underground storage tank (UST) 
system; and 30 TAC §334.50(b)(2) and TWC, §26.3475(b), by failing 
to provide release detection for the suction piping associated with the 
UST system; PENALTY: $5,438; ENFORCEMENT COORDINA-
TOR: Nadia Hameed, (713) 767-3629; REGIONAL OFFICE: 9900 
West IH-20, Suite 100, Midland, Texas 79706, (432) 570-1359. 

(14) COMPANY: Judy Rinker and Phyllis Bigby; DOCKET NUM-
BER: 2013-1898-PWS-E; IDENTIFIER: RN101232031; LOCA-
TION: Comal County; TYPE OF FACILITY: Public Water Supply 
ID Number 0460128; RULE VIOLATED: 30 TAC §290.41(c)(3)(A), 
by failing to submit well completion data for review and approval 
prior to placing a public drinking water well into service; and 30 TAC 
§290.41(c)(3)(K), by failing to provide a well casing vent with an 
opening that is covered with a 16-mesh or finer corrosion-resistant 
screen, facing downward, elevated and located so as to minimize 
the drawing of contaminants into the well; PENALTY: $175; EN-
FORCEMENT COORDINATOR: Lisa Westbrook, (512) 239-1160; 
REGIONAL OFFICE: 14250 Judson Road, San Antonio, Texas 
78233-4480, (210) 490-3096. 
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(15) COMPANY: JUSRYN COMPANY, INCORPORATED; 
DOCKET NUMBER: 2013-1658-PWS-E; IDENTIFIER: 
RN101276806; LOCATION: Hood County; TYPE OF FACILITY: 
public water supply; RULE VIOLATED: 30 TAC §290.46(m)(1)(B), 
by failing to inspect the interior of the pressure tank at least once 
every five years; and 30 TAC §290.45(b)(1)(C)(i) and Texas 
Health and Safety Code, §341.0315(c), by failing to provide a well 
capacity of 0.6 gallons per minute per connection; PENALTY: $330; 
ENFORCEMENT COORDINATOR: Katy Montgomery, (210) 
403-4016; REGIONAL OFFICE: 2309 Gravel Drive, Fort Worth, 
Texas 76118-6951, (817) 588-5800. 

(16) COMPANY: LEGACY RIDGE COUNTRY CLUB II, 
L.L.C.; DOCKET NUMBER: 2013-1311-WR-E; IDENTIFIER: 
RN104108667; LOCATION: Bonham, Fannin County; TYPE OF 
FACILITY: golf course; RULE VIOLATED: 30 TAC §297.11 and 
TWC, §11.121, by failing to obtain authorization prior to impounding, 
diverting, or using state water; and 30 TAC §205.6 and TWC, §5.702, 
by failing to pay outstanding General Permit Stormwater fees and 
associated late fees for TCEQ Financial Account Number 20008861 
for Fiscal Years 2005 - 2008; PENALTY: $1,368; ENFORCEMENT 
COORDINATOR: Jennifer Graves, (956) 430-6023; REGIONAL 
OFFICE: 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 
588-5800. 

(17) COMPANY: LOKHAN INCORPORATED dba Git it 
Kwik; DOCKET NUMBER: 2013-1593-PST-E; IDENTIFIER: 
RN102392776; LOCATION: Greenville, Hunt County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.49(a)(1) and TWC, §26.3475(d), by failing 
to provide corrosion protection for the underground storage tank 
(UST) system; 30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), 
by failing to monitor the USTs for releases at a frequency of at least 
once every month; and 30 TAC §334.50(b)(2) and TWC, §26.3475(a), 
by failing to provide release detection for the pressurized piping 
associated with the UST system; PENALTY: $6,880; ENFORCE-
MENT COORDINATOR: John Fennell, (512) 239-2616; REGIONAL 
OFFICE: 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 
588-5800. 

(18) COMPANY: Marie E. Brown dba Urbinas Drive Thru; DOCKET 
NUMBER: 2013-1439-PST-E; IDENTIFIER: RN101681294; LOCA-
TION: Mercedes, Hidalgo County; TYPE OF FACILITY: convenience 
store with retail sales of gasoline; RULE VIOLATED: 30 TAC 
§334.49(a)(1) and TWC, §26.3475(d), by failing to provide corrosion 
protection for the underground storage tank system; PENALTY: 
$3,000; ENFORCEMENT COORDINATOR: Jacquelyn Green, (512) 
239-2587; REGIONAL OFFICE: 1804 West Jefferson Avenue, Har-
lingen, Texas 78550-5247, (956) 425-6010. 

(19) COMPANY: MARTIN REALTY & LAND, INCORPO-
RATED; DOCKET NUMBER: 2013-1848-MWD-E; IDENTIFIER: 
RN102184777; LOCATION: Porter, Montgomery County; TYPE 
OF FACILITY: wastewater treatment facility; RULE VIOLATED: 
TWC, §26.121(a)(1), 30 TAC §305.125(1), and Texas Pollutant Dis-
charge Elimination System Permit Number WQ0014081001, Interim 
I Effluent Limitations and Monitoring Requirements Number 1, by 
failing to comply with permitted effluent limits; PENALTY: $6,500; 
ENFORCEMENT COORDINATOR: Had Darling, (512) 239-2520; 
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 
77023-1486, (713) 767-3500. 

(20) COMPANY: OILTANKING TEXAS CITY, L.P.; DOCKET 
NUMBER: 2013-1819-AIR-E; IDENTIFIER: RN100217231; LO-
CATION: Texas City, Galveston County; TYPE OF FACILITY: bulk 
materials storage terminal; RULE VIOLATED: 30 TAC §122.143(4) 

and §122.146(2), Federal Operating Permit Number 01422, Gen-
eral Terms and Conditions, and Texas Health and Safety Code, 
§382.085(b), by failing to submit a permit compliance certification 
within 30 days after the end of the certification period; PENALTY: 
$2,438; ENFORCEMENT COORDINATOR: Lanae Foard, (512) 
239-2554; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Hous-
ton, Texas 77023-1486, (713) 767-3500. 

(21) COMPANY: Premier Parking Company dba Premier Conve-
nience Store; DOCKET NUMBER: 2013-1222-PST-E; IDENTIFIER: 
RN101754802; LOCATION: Midland, Midland County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.49(a)(1) and TWC, §26.3475(d), by failing 
to provide corrosion protection for the underground storage tank 
system; PENALTY: $3,375; ENFORCEMENT COORDINATOR: 
Jennifer Graves, (956) 430-6023; REGIONAL OFFICE: 9900 West 
IH-20, Suite 100, Midland, Texas 79706, (432) 570-1359. 

(22) COMPANY: PSP BUSINESS, INCORPORATED dba Hempstead 
Texaco; DOCKET NUMBER: 2013-1651-PST-E; IDENTIFIER: 
RN103938106; LOCATION: Houston, Harris County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), 
by failing to monitor the underground storage tank (UST) for releases 
at a frequency of at least once every month; 30 TAC §334.50(b)(2) 
and TWC, §26.3475(a), by failing to provide release detection for 
the pressurized piping associated with the UST system; 30 TAC 
§334.72, by failing to report a suspected release to the TCEQ within 
24 hours of discovery; and 30 TAC §334.74, by failing to investigate a 
suspected release of regulated substance within 30 days of discovery; 
PENALTY: $9,663; ENFORCEMENT COORDINATOR: John Fen-
nell, (512) 239-2616; REGIONAL OFFICE: 5425 Polk Avenue, Suite 
H, Houston, Texas 77023-1486, (713) 767-3500. 

(23) COMPANY: Tedford, David R.; DOCKET NUMBER: 
2013-2143-WOC-E; IDENTIFIER: RN103591897; LOCATION: 
Denver City, Yoakum County; TYPE OF FACILITY: customer service 
inspections; RULE VIOLATED: 30 TAC §30.5(a), by failing to obtain 
a required occupational license; PENALTY: $175; ENFORCEMENT 
COORDINATOR: Heather Podlipny, (512) 239-2603; REGIONAL 
OFFICE: 5012 50th Street, Suite 100, Lubbock, Texas 79414-3421, 
(806) 796-7092. 

(24) COMPANY: Valor Telecommunications of Texas, LLC; 
DOCKET NUMBER: 2013-1793-PST-E; IDENTIFIER: 
RN104909338; LOCATION: Beaumont, Jefferson County; TYPE 
OF FACILITY: emergency generator; RULE VIOLATED: 30 TAC 
§334.49(a)(1) and TWC, §26.3475(d), by failing to provide corrosion 
protection for the underground storage tank (UST) system; 30 TAC 
§334.50(b)(1)(A) and TWC, §26.3475(c)(1), by failing to monitor 
the UST for releases at a frequency of at least once every month; and 
30 TAC §334.50(b)(2) and TWC, §26.3475(a), by failing to provide 
release detection for the pressurized piping associated with the UST 
system; PENALTY: $6,879; ENFORCEMENT COORDINATOR: 
Jennifer Graves, (956) 430-6023; REGIONAL OFFICE: 3870 Eastex 
Freeway, Beaumont, Texas 77703-1892, (409) 898-3838. 
TRD-201306037 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: December 19, 2013 

Notice of Opportunity to Comment on Agreed Orders of 
Administrative Enforcement Actions 

39 TexReg 142 January 3, 2014 Texas Register 



♦ ♦ ♦ 

The Texas Commission on Environmental Quality (TCEQ, agency, or 
commission) staff is providing an opportunity for written public com-
ment on the listed Agreed Orders (AOs) in accordance with Texas Wa-
ter Code (TWC), §7.075. TWC, §7.075 requires that before the com-
mission may approve the AOs, the commission shall allow the pub-
lic an opportunity to submit written comments on the proposed AOs. 
TWC, §7.075 requires that notice of the opportunity to comment must 
be published in the Texas Register no later than the 30th day before the 
date on which the public comment period closes, which in this case is 
February 3, 2014. TWC, §7.075 also requires that the commission 
promptly consider any written comments received and that the com-
mission may withdraw or withhold approval of an AO if a comment 
discloses facts or considerations that indicate that consent is inappropri-
ate, improper, inadequate, or inconsistent with the requirements of the 
statutes and rules within the commission's jurisdiction or the commis-
sion's orders and permits issued in accordance with the commission's 
regulatory authority. Additional notice of changes to a proposed AO is 
not required to be published if those changes are made in response to 
written comments. 

A copy of each proposed AO is available for public inspection at both 
the commission's central office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the ap-
plicable regional office listed as follows. Written comments about an 
AO should be sent to the attorney designated for the AO at the com-
mission's central office at P.O. Box 13087, MC 175, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on February 3, 2014. 
Comments may also be sent by facsimile machine to the attorney at 
(512) 239-3434. The designated attorney is available to discuss the 
AO and/or the comment procedure at the listed phone number; how-
ever, TWC, §7.075 provides that comments on an AO shall be submit-
ted to the commission in writing. 

(1) COMPANY: Bunkhouse Land and Cattle, LLC; DOCKET NUM-
BER: 2013-0716-PWS-E; TCEQ ID NUMBER: RN106102577; LO-
CATION: 871 County Road 423, Stephenville, Erath County; TYPE 
OF FACILITY: public water system; RULES VIOLATED: 30 TAC 
§290.106(e) and §290.107(e), by failing to provide the results of tri-
ennial sampling for minerals, metals, volatile organic contaminants, 
and synthetic organic contaminants to the executive director for the 
January 1, 2009 - December 31, 2011, monitoring period; 30 TAC 
§290.106(e) and §290.113(e), by failing to provide the results of the 
annual nitrate sampling for the 2011 and 2012 monitoring periods and 
Stage I Disinfection Byproducts sampling for the 2012 monitoring pe-
riod to the executive director; 30 TAC §290.110(e)(4)(A) and (f)(3), 
by failing to submit a Disinfectant Level Quarterly Operating Report 
to the executive director each quarter by the tenth day of the month 
following the end of each quarter; and 30 TAC §290.122(c)(2), by 
failing to provide public notification regarding the failure to conduct 
routine coliform monitoring for the month of April 2012; PENALTY: 
$500; STAFF ATTORNEY: Ryan Rutledge, Litigation Division, MC 
175, (512) 239-0630; REGIONAL OFFICE: Dallas-Fort Worth Re-
gional Office, 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 
588-5800. 

(2) COMPANY: City of Roscoe; DOCKET NUMBER: 2012-1473-
MWD-E; TCEQ ID NUMBER: RN105605927; LOCATION: approx-
imately three-fifths of a mile south of the intersection of Interstate 
20 and Cemetery Road, Roscoe, Nolan County; TYPE OF FACIL-
ITY: wastewater treatment facility; RULES VIOLATED: 30 TAC 
§30.350(d) and §305.125(1), and Texas Pollutant Discharge Elim-
ination System (TPDES) Permit Number WQ0010263002, Special 
Provision Number 2, by failing to employ or contract with a Cat-
egory D or higher licensed wastewater treatment operator; and 30 
TAC §217.203(e)(4) and TPDES Permit Number WQ0010263002, 
Operational Requirement Number 1 and Special Provision Number 

11, by failing to properly protect the embankments of the treated 
effluent storage lagoon from erosion; PENALTY: $13,000; STAFF 
ATTORNEY: Rebecca M. Combs, Litigation Division, MC 175, (512) 
239-6939; REGIONAL OFFICE: Abilene Regional Office, 1977 
Industrial Boulevard, Abilene, Texas 79602-7833, (325) 698-9674. 

(3) COMPANY: Piknik Enterprises, Inc. d/b/a Piknik Foods 11 and 
d/b/a Piknik Foods 3; DOCKET NUMBER: 2013-0667-PST-E; TCEQ 
ID NUMBER: RN101782530 and RN101811206; LOCATION: 907 
West Commerce Street (Facility Number 1), and 919 Guadalupe Street 
(Facility Number 2), San Antonio, Bexar County; TYPE OF FACIL-
ITY: underground storage tank (UST) systems and convenience stores 
with retail sales of gasoline; RULES VIOLATED: Facility Number 1, 
TWC, §26.3475(d) and 30 TAC §334.49(a)(1), by failing to provide 
corrosion protection for the UST system; TWC, §26.3475(c)(1) and 30 
TAC §334.50(b)(1)(A), by failing to monitor the USTs for releases at a 
frequency of at least once every month (not to exceed 35 days between 
each monitoring); and TWC, §26.3475(a) and 30 TAC §334.50(b)(2), 
by failing to provide release detection for the pressurized piping associ-
ated with the UST system; Facility Number 2, TWC, §26.3475(d) and 
30 TAC §334.49(a)(1), by failing to provide corrosion protection for 
the UST system PENALTY: $9,596; STAFF ATTORNEY: Phillip M. 
Goodwin, Litigation Division, MC 175, (512) 239-0675; REGIONAL 
OFFICE: San Antonio Regional Office, 14250 Judson Road, San An-
tonio, Texas 78233-4480, (210) 490-3096. 

(4) COMPANY: PostOak Retailer's Inc. d/b/a Welcome Food 
Mart; DOCKET NUMBER: 2013-1236-PST-E; TCEQ ID NUM-
BER: RN102372299; LOCATION: 15902 South Post Oak Road, 
Houston, Fort Bend County; TYPE OF FACILITY: underground 
storage tank (UST) system and convenience store with retail sales of 
gasoline; RULES VIOLATED: TWC, §26.3475(c)(1) and 30 TAC 
§334.50(b)(1)(A), by failing to monitor the USTs for releases at a 
frequency of at least once every month (not to exceed 35 days be-
tween each monitoring); PENALTY: $10,500; STAFF ATTORNEY: 
Phillip M. Goodwin, Litigation Division, MC 175, (512) 239-0675; 
REGIONAL OFFICE: Houston Regional Office, 5425 Polk Street, 
Suite H, Houston, Texas 77023-1452, (713) 767-3500. 
TRD-201306039 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: December 19, 2013 

Notice of Opportunity to Comment on Default Orders of 
Administrative Enforcement Actions 
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on 
the listed Default Orders (DOs). The commission staff proposes a DO 
when the staff has sent an executive director's preliminary report and 
petition (EDPRP) to an entity outlining the alleged violations; the pro-
posed penalty; the proposed technical requirements necessary to bring 
the entity back into compliance; and the entity fails to request a hear-
ing on the matter within 20 days of its receipt of the EDPRP or requests 
a hearing and fails to participate at the hearing. Similar to the proce-
dure followed with respect to Agreed Orders entered into by the execu-
tive director of the commission, in accordance with Texas Water Code 
(TWC), §7.075 this notice of the proposed order and the opportunity to 
comment is published in the Texas Register no later than the 30th day 
before the date on which the public comment period closes, which in 
this case is February 3, 2014. The commission will consider any writ-
ten comments received and the commission may withdraw or withhold 
approval of a DO if a comment discloses facts or considerations that 
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indicate that consent to the proposed DO is inappropriate, improper, 
inadequate, or inconsistent with the requirements of the statutes and 
rules within the commission's jurisdiction, or the commission's orders 
and permits issued in accordance with the commission's regulatory au-
thority. Additional notice of changes to a proposed DO is not required 
to be published if those changes are made in response to written com-
ments. 

A copy of each proposed DO is available for public inspection at both 
the commission's central office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the ap-
plicable regional office listed as follows. Written comments about the 
DO should be sent to the attorney designated for the DO at the com-
mission's central office at P.O. Box 13087, MC 175, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on February 3, 2014. 
Comments may also be sent by facsimile machine to the attorney at 
(512) 239-3434. The commission's attorneys are available to discuss 
the DOs and/or the comment procedure at the listed phone numbers; 
however, §7.075 provides that comments on the DOs shall be submit-
ted to the commission in writing. 

(1) COMPANY: Catherine Ann Wagner; DOCKET NUMBER: 
2012-2315-MSW-E; TCEQ ID NUMBER: RN106343395; LOCA-
TION: 611 North First Street, Mertzon, Irion County; TYPE OF 
FACILITY: unauthorized municipal solid waste (MSW) disposal site; 
RULES VIOLATED: 30 TAC §330.15(c), by failing to prevent the 
unauthorized disposal of MSW; PENALTY: $0; STAFF ATTORNEY: 
Kari L. Gilbreth, Litigation Division, MC 175, (512) 239-1320; 
REGIONAL OFFICE: San Angelo Regional Office, 622 South Oakes, 
Suite K, San Angelo, Texas 76903-7035, (325) 655-9479. 

(2) COMPANY: Paradise Management, Inc. d/b/a Guadalupe Express; 
DOCKET NUMBER: 2013-0791-PST-E; TCEQ ID NUMBER: 
RN101750925; LOCATION: 2831 Guadalupe Street, San Antonio, 
Bexar County; TYPE OF FACILITY: underground storage tank 
(UST) system and convenience store with retail sales of gasoline; 
RULES VIOLATED: TWC, §26.3475(d) and 30 TAC §334.49(a)(1), 
by failing to provide corrosion protection for the UST system; TWC, 
§26.3475(c)(1) and 30 TAC §334.50(b)(1)(A), by failing to monitor 
the USTs for releases at a frequency of at least once every month 
(not to exceed 35 days between each monitoring); TWC, §26.3475(a) 
and 30 TAC §334.50(b)(2), by failing to provide release detection for 
the pressurized piping associated with the UST system; and 30 TAC 
§334.10(b), by failing to maintain UST records and make them im-
mediately available for inspection upon request by agency personnel; 
PENALTY: $8,881; STAFF ATTORNEY: Jeffrey Huhn, Litigation 
Division, MC R-13, (210) 403-4023; REGIONAL OFFICE: San 
Antonio Regional Office, 14250 Judson Road, San Antonio, Texas 
78233-4480, (210) 490-3096. 

(3) COMPANY: Pioneer Food Mart Inc d/b/a Bob's Town & Coun-
try; DOCKET NUMBER: 2013-1145-PST-E; TCEQ ID NUMBER: 
RN101869915; LOCATION: 1520 South Buffalo Street, Canton, Van 
Zandt County; TYPE OF FACILITY: underground storage tank (UST) 
system and convenience store with retail sales of gasoline; RULES 
VIOLATED: TWC, §26.3475(d) and 30 TAC §334.49(a)(1),by fail-
ing to provide corrosion protection for the UST system; and 30 TAC 
§334.10(b), by failing to maintain UST records and make them im-
mediately available for inspection upon request by agency personnel; 
PENALTY: $6,000; STAFF ATTORNEY: Ryan Rutledge, Litigation 
Division, MC 175, (512) 239-0630; REGIONAL OFFICE: Tyler Re-
gional Office, 2916 Teague Drive, Tyler, Texas 75701-3734, (903) 535-
5100. 

(4) COMPANY: Tire Recycling & Processing LLC; DOCKET NUM-
BER: 2013-0149-MLM-E; TCEQ ID NUMBER: RN106249535; LO-
CATION: 1309 Industrial Way, Harlingen, Cameron County; TYPE 

OF FACILITY: scrap tire processing facility; RULES VIOLATED: 30 
TAC §327.5(c), by failing to submit to the TCEQ within 30 working 
days of the incident a written report and supporting documentation de-
scribing the details of a spill or discharge and supporting the adequacy 
of response actions; Texas Health and Safety Code, §382.085(b) and 30 
TAC §§111.201, 328.61(l), and 330.209(a), by failing to comply with 
the general prohibition on outdoor burning and the prohibition on the 
outdoor deposition of any material capable of igniting spontaneously; 
failing to design the scrap tire storage site in accordance with all lo-
cal fire codes and other applicable local codes and failing to ensure 
that piles of crumb rubber are stored in a manner that does not consti-
tute a fire hazard; 30 TAC §327.5(a)(6), by failing to properly manage 
waste generated from a spill or discharge; 30 TAC §328.71(e), by fail-
ing to adhere to the calculated capacity of the facility as stated in the 
approved registration; 30 TAC §328.62, by failing to retain manifests 
for used or scrap tires or tire piles delivered to or removed from the fa-
cility; and 30 TAC §330.7(a) and §330.15(a), by failing to prevent the 
unauthorized storage of municipal solid waste; PENALTY: $78,750; 
STAFF ATTORNEY: Phillip M. Goodwin, Litigation Division, MC 
175, (512) 239-0675; REGIONAL OFFICE: Harlingen Regional Of-
fice, 1804 West Jefferson Avenue, Harlingen, Texas 78550-5247, (956) 
425-6010. 

(5) COMPANY: Wes Granger; DOCKET NUMBER: 2013-0964-
AIR-E; TCEQ ID NUMBER: RN106530454; LOCATION: 4310 
Birtie Street, Vidor, Orange County; TYPE OF FACILITY: auto body 
refinishing shop; RULES VIOLATED: Texas Health and Safety Code, 
§382.0518(a) and §382.085(b) and 30 TAC §116.110(a), by failing to 
obtain authorization to construct and operate a source of air emissions; 
PENALTY: $1,312; STAFF ATTORNEY: Jennifer Cook, Litigation 
Division, MC 175, (512) 239-1873; REGIONAL OFFICE: Beaumont 
Regional Office, 3870 Eastex Freeway, Beaumont, Texas 77703-1830, 
(409) 898-3838. 
TRD-201306040 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: December 19, 2013 

Notice of Opportunity to Comment on Shutdown/Default 
Order of Administrative Enforcement Actions 
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on 
the listed Shutdown/Default Orders (S/DO). Texas Water Code (TWC), 
§26.3475 authorizes the commission to order the shutdown of any un-
derground storage tank (UST) system found to be noncompliant with 
release detection, spill and overfill prevention, and/or, after December 
22, 1998, cathodic protection regulations of the commission, until such 
time as the owner/operator brings the UST system into compliance with 
those regulations. The commission proposes a Shutdown Order after 
the owner or operator of a UST facility fails to perform required cor-
rective actions within 30 days after receiving notice of the release de-
tection, spill and overfill prevention, and/or, after December 22, 1998, 
cathodic protection violations documented at the facility. The commis-
sion proposes a Default Order when the staff has sent an executive di-
rector's preliminary report and petition (EDPRP) to an entity outlining 
the alleged violations; the proposed penalty; and the proposed techni-
cal requirements necessary to bring the entity back into compliance; 
and the entity fails to request a hearing on the matter within 20 days 
of its receipt of the EDPRP or requests a hearing and fails to partic-
ipate at the hearing. In accordance with TWC, §7.075, this notice of 
the proposed order and the opportunity to comment is published in the 
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Texas Register no later than the 30th day before the date on which the 
public comment period closes, which in this case is February 3, 2014. 
The commission will consider any written comments received and the 
commission may withdraw or withhold approval of an S/DO if a com-
ment discloses facts or considerations that indicate that consent to the 
proposed S/DO is inappropriate, improper, inadequate, or inconsistent 
with the requirements of the statutes and rules within the commission's 
jurisdiction, or the commission's orders and permits issued in accor-
dance with the commission's regulatory authority. Additional notice of 
changes to a proposed S/DO is not required to be published if those 
changes are made in response to written comments. 

Copies of the proposed S/DO is available for public inspection at both 
the commission's central office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the ap-
plicable regional office listed as follows. Written comments about the 
S/DO shall be sent to the attorney designated for the S/DO at the com-
mission's central office at P.O. Box 13087, MC 175, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on February 3, 2014. 
Written comments may also be sent by facsimile machine to the at-
torney at (512) 239-3434. The commission attorneys are available to 
discuss the S/DO and/or the comment procedure at the listed phone 
numbers; however, comments on the S/DO shall be submitted to the 
commission in writing. 

(1) COMPANY: Saadia Enterprises LLC d/b/a Gateway 4; DOCKET 
NUMBER: 2013-1093-PST-E; TCEQ ID NUMBER: RN101885416; 
LOCATION: 2325 North Trade Days Boulevard, Canton, Van Zandt 
County; TYPE OF FACILITY: UST system and convenience store 
with retail sales of gasoline; RULES VIOLATED: 30 TAC §37.815(a) 
and (b), by failing to demonstrate acceptable financial assurance for 
taking corrective action for compensating third parties for bodily in-
jury and property damage caused by accidental releases arising from 
the operation of the petroleum USTs; TWC, §26.3475(d) and 30 TAC 
§334.49(a)(1), by failing to provide proper corrosion protection for the 
UST system; TWC, §26.3475(c)(1) and 30 TAC §334.50(b)(1)(A), by 
failing to monitor the USTs for releases at a frequency of at least once 
every month (not to exceed 35 days between each monitoring); TWC, 
§26.3475(a) and 30 TAC §334.50(b)(2), by failing to provide proper re-
lease detection for the pressurized piping associated with the USTs; and 
30 TAC §334.10(b), by failing to maintain UST records and make them 
immediately available for inspection upon request by agency person-
nel; PENALTY: $16,651; STAFF ATTORNEY: Phillip M. Goodwin, 
Litigation Division, MC 175, (512) 239-0675; REGIONAL OFFICE: 
Tyler Regional Office, 2916 Teague Drive, Tyler, Texas 75701-3734, 
(903) 535-5100. 
TRD-201306038 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: December 19, 2013 

Proposal for Decision 

The State Office of Administrative Hearings issued a Proposal for De-
cision and Order to the Texas Commission on Environmental Quality 
on December 18, 2013, in the matter of the Executive Director of the 
Texas Commission on Environmental Quality, Petitioner v. SNAPPY 
PAPPY'S L.L.C.; SOAH Docket No. 582-13-4305; TCEQ Docket No. 
2012-2291-PST-E. The commission will consider the Administrative 
Law Judge's Proposal for Decision and Order regarding the enforce-
ment action against SNAPPY PAPPY'S L.L.C. on a date and time to 
be determined by the Office of the Chief Clerk in Room 201S of Build-
ing E, 12100 N. Interstate 35, Austin, Texas. 

This posting is Notice of Opportunity to Comment on the Proposal for 
Decision and Order. The comment period will end 30 days from date of 
this publication. Written public comments should be submitted to the 
Office of the Chief Clerk, MC-105, TCEQ, P.O. Box 13087, Austin, 
Texas 78711-3087. If you have any questions or need assistance, please 
contact Melissa Chao, Office of the Chief Clerk, (512) 239-3300. 
TRD-201306085 
Bridget C. Bohac 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: December 20, 2013 

General Land Office 
Notice and Opportunity to Comment on Requests for 
Consistency Agreement/Concurrence Under the Texas Coastal 
Management Program 

On January 10, 1997, the State of Texas received federal approval 
of the Coastal Management Program (CMP) (62 Federal Register pp. 
1439-1440). Under federal law, federal agency activities and actions 
affecting the Texas coastal zone must be consistent with the CMP goals 
and policies identified in 31 TAC Chapter 501. Requests for federal 
consistency review were deemed administratively complete for the fol-
lowing project(s) during the period of November 20, through Decem-
ber 18, 2013. As required by federal law, the public is given an op-
portunity to comment on the consistency of proposed activities in the 
coastal zone undertaken or authorized by federal agencies. Pursuant 
to 31 TAC §§506.25, 506.32, and 506.41, the public comment period 
extends 30 days from the date published on the Texas General Land 
Office web site. The notice was published on the web site on Decem-
ber 25, 2013. The public comment period for this project will close at 
5:00 p.m. on January 24, 2014. 

FEDERAL AGENCY ACTIONS: 

Applicant: Broad Reach Partners; Location: The project site is 
located in Robinson Bayou and in adjacent wetlands, between Davis 
Road and Bayou Drive in League City, Galveston County, Texas. The 
site can be located on the U.S.G.S. quadrangle map titled: LEAGUE 
CITY, Texas. LATITUDE & LONGITUDE (NAD 83): Latitude: 
29.528467 North Longitude: -95.078393 West. 

Project Description: The applicant proposes fill/excavate 2.39 acres 
jurisdictional waters of the U.S. and dredge 2.60 acres of waters of 
the U.S. during the proposed construction of a single-family residential 
development with a canal for boat access to Robinson Bayou and Clear 
Creek/Clear Lake. The proposed project will meet the growing demand 
for single family residential housing with waterfront lots and a direct-
access canal to Robinson Bayou. CMP Project No: 14-1241-F1. 

Type of Application: This application will be reviewed pursuant to 
Section 10 of the Rivers and Harbors Act of 1899 and Section 404 of 
the Clean Water Act (CWA). 

Applicant: Watergate Marina, Inc.; 

Location: The project site is located in Jarboe Bayou, at its conflu-
ence with Clear Lake, at 1500 Marina Bay Drive, in Clear Lake Shores, 
Harris County, Texas. The project can be located on the U.S.G.S. quad-
rangle map titled: League City, Texas. LATITUDE & LONGITUDE 
(NAD 83): Latitude: 29.54814 North; Longitude: 95.03676 West. 

Project Description: The applicant requests permission to retain pier 
structures built in a different configuration than previously permitted 
under SWG-1997-02231, to retain 12 private aids to navigation (PA-
TONS) placed along the perimeter of the marina, and to retain a 101-
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foot-long addition built on to the east side of the existing marina break-
water. The structures were originally damaged during Hurricane Ike. 
Piers 7, 8, 9, 10, 13, 15, 16, 17, 18, 19, and 23 were rebuilt in con-
figurations that were not previously authorized. Pier 1 was built with 
a cover, which was not previously authorized. PATONS were placed 
in a configuration not previously authorized. In addition, the appli-
cant proposes to remove piers 20 and 21 and replace them with Pier 
20-21, a single, larger, pier. No fill material was placed to construct 
the piers and breakwater segment proposed for retention, and no fill is 
proposed for Pier 20-21. No dredging is proposed. CMP Project No: 
14-1209-F1l Type of Application: This application will be reviewed 
pursuant to Section 404 of the Clean Water Act (CWA). 

Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972 
(16 U.S.C.A. §§1451 - 1464), as amended, interested parties are invited 
to submit comments on whether a proposed action or activity is or is 
not consistent with the Texas Coastal Management Program goals and 
policies and whether the action should be referred to the Land Com-
missioner for review. 

Further information on the applications listed above, including a 
copy of the consistency certifications or consistency determinations 
for inspection, may be obtained from Mr. Ray Newby, P.O. Box 
12873, Austin, Texas 78711-2873 or via email at federal.consis-
tency@glo.texas.gov. Comments should be sent to Mr. Newby at the 
above address or by email. 
TRD-201306086 
Larry L. Laine 
Chief Clerk/Deputy Land Commissioner 
General Land Office 
Filed: December 20, 2013 

Texas Health and Human Services Commission 
Public Notice 
The Texas Health and Human Services Commission announces its in-
tent to submit transmittal number 13-017 to the Texas State Plan for 
Medical Assistance, under Title XIX of the Social Security Act. 

The purpose of this amendment is to define the methodology for 
reimbursement adjustments for potentially preventable complications 
(PPCs). The requested effective date for the proposed amendment is 
November 1, 2013. 

The proposed amendment is estimated to result in an annual fiscal sav-
ings of $7,007,506 for the remainder of federal fiscal year 2014, con-
sisting of $4,112,705 in federal funds savings and $2,894,801 in state 
general revenue savings. For federal fiscal year 2015, the estimated ad-
ditional annual fiscal savings is $19,836,456, consisting of $11,515,063 
in federal funds savings and $8,321,393 in state general revenue sav-
ings. 

To obtain copies of the proposed amendment, interested parties may 
contact Marcus Denton, State Plan Coordinator, by mail at the Health 
and Human Services Commission, P.O. Box 13247, Mail Code H-100, 
Austin, Texas 78711; by telephone at (512) 730-7413; by facsimile 
at (512) 730-7472; or by e-mail at marcus.denton@hhsc.state.tx.us. 
Copies of the proposal will also be made available for public review 
at the local offices of the Texas Department of Aging and Disability 
Services. 
TRD-201306054 

Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Filed: December 19, 2013 

Texas Department of Housing and Community
Affairs 
Notice of Public Hearing: Multifamily Housing Revenue 
Bonds (Patriot's Crossing Apartments) 
Notice is hereby given of a public hearing to be held by the Texas 
Department of Housing and Community Affairs (the "Issuer") at the 
Paul Lawrence Dunbar Lancaster-Kiest Branch Library, 2008 East Ki-
est Boulevard, Dallas, Texas 75216 at 6:00 p.m. on January 28, 2014, 
with respect to an issue of tax-exempt multifamily residential rental 
development revenue bonds in an aggregate principal amount not to 
exceed $13,000,000 and taxable bonds, if necessary, in an amount to 
be determined, to be issued in one or more series (the "Bonds"), by 
the Issuer. The proceeds of the Bonds will be loaned to Sapphire Road 
Development Patriot Crossing South, LLC, a Texas limited liability 
company, or a related person or affiliate thereof (the "Borrower"), to 
finance a portion of the costs of acquiring, constructing and equipping 
a multifamily housing development described as follows: an approxi-
mately 162-unit multifamily housing development to be located at 4623 
S. Lancaster Road, Dallas, Dallas County, Texas 75216 (the "Devel-
opment"). Upon the issuance of the Bonds, the Development will be 
owned by the Borrower. 

All interested parties are invited to attend such public hearing to ex-
press their views with respect to the Development and the issuance of 
the Bonds. Questions or requests for additional information may be 
directed to Teresa Morales at the Texas Department of Housing and 
Community Affairs, P.O. Box 13941, Austin, Texas 78711-3941; (512) 
475-3344; and/or teresa.morales@tdhca.state.tx.us. 

Persons who intend to appear at the hearing and express their views 
are invited to contact Teresa Morales in writing in advance of the hear-
ing. Any interested persons unable to attend the hearing may submit 
their views in writing to Teresa Morales prior to the date scheduled 
for the hearing. Individuals who require a language interpreter for the 
public hearing should contact Jorge Reyes at (512) 475-4577 at least 
five days prior to the hearing date. Personas que hablan español y re-
quieren un intérprete, favor de llamar a Jorge Reyes al siguiente número 
(512) 475-4577 por lo menos cinco días antes de la junta para hacer los 
preparativos apropiados. 

Individuals who require auxiliary aids in order to attend this hearing 
should contact Gina Esteves, ADA Responsible Employee, at (512) 
475-3943 or Relay Texas at (800) 735-2989 at least five days before 
the hearing so that appropriate arrangements can be made. 

http://www.tdhca.state.tx.us/multifamily/bond/index.htm 

TRD-201306049 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Filed: December 19, 2013 

Texas Lottery Commission 
Instant Game Number 1626 "Did I Win?" 
1.0 Name and Style of Game. 
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A. The name of Instant Game No. 1626 is "DID I WIN?" The play 
style is "key symbol match". 

1.1 Price of Instant Ticket. 

A. Tickets for Instant Game No. 1626 shall be $1.00 per Ticket. 

1.2 Definitions in Instant Game No. 1626. 

A. Display Printing - That area of the Instant Game Ticket outside of 
the area where the overprint and Play Symbols appear. 

B. Latex Overprint - The removable scratch-off covering over the Play 
Symbols on the front of the Ticket. 

C. Play Symbol - The printed data under the latex on the front of the 
Instant Ticket that is used to determine eligibility for a prize. Each 
Play Symbol is printed in Symbol font in black ink in positive except 

for dual-image games. The possible black Play Symbols are: $1.00, 
$2.00, $3.00, $4.00, $5.00, $6.00, $10.00, $20.00, $50.00, $300, 
VAULT SYMBOL, STACK OF CASH SYMBOL, MONEYBAG 
SYMBOL, STACK OF COINS SYMBOL, GOLD BAR SYMBOL, 
GREEN LIGHT SYMBOL, MOTORCYCLE SYMBOL, PIGGY-
BANK SYMBOL, TREASURE CHEST SYMBOL, RACE FLAG 
SYMBOL, WALLET SYMBOL and FAST CAR SYMBOL. 

D. Play Symbol Caption - The printed material appearing below each 
Play Symbol which explains the Play Symbol. One caption appears 
under each Play Symbol and is printed in caption font in black ink 
in positive. The Play Symbol Caption which corresponds with and 
verifies each Play Symbol is as follows: 

E. Serial Number - A unique 14 (fourteen) digit number appearing un-
der the latex scratch-off covering on the front of the Ticket. There will 
be a four (4)-digit "security number" which will be individually boxed 
and randomly placed within the number. The remaining ten (10) digits 
of the Serial Number are the Validation Number. The Serial Number 
is for validation purposes and cannot be used to play the game. The 
format will be: 00000000000000. 

F. Low-Tier Prize - A prize of $1.00, $2.00, $3.00, $4.00, $5.00, $6.00, 
$10.00 or $20.00. 

G. Mid-Tier Prize - A prize of $50.00 or $300. 

H. Bar Code - A 24 (twenty-four) character interleaved two (2) of five 
(5) Bar Code which will include a four (4) digit game ID, the seven 

(7) digit Pack number, the three (3) digit Ticket number and the ten 
(10) digit Validation Number. The Bar Code appears on the back of the 
Ticket. 

I. Pack-Ticket Number - A 14 (fourteen) digit number consisting of the 
four (4) digit game number (1626), a seven (7) digit Pack number, and 
a three (3) digit Ticket number. Ticket numbers start with 001 and end 
with 150 within each Pack. The format will be: 1626-0000001-001. 

J. Pack - A Pack of "DID I WIN?" Instant Game Tickets contains 150 
Tickets, packed in plastic shrink-wrapping and fanfolded in pages of 
five (5). Ticket 001 to 005 will be on the top page; Tickets 006 to 010 
on the next page etc.; and Tickets 146 to 150 will be on the last page. All 
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Packs will be tightly shrink-wrapped. There will be no breaks between 
the Tickets in a Pack. 

K. Non-Winning Ticket - A Ticket which is not programmed to be a 
winning Ticket or a Ticket that does not meet all of the requirements 
of these Game Procedures, the State Lottery Act (Texas Government 
Code, Chapter 466), and applicable rules adopted by the Texas Lottery 
pursuant to the State Lottery Act and referenced in 16 TAC Chapter 
401. 

L. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery 
"DID I WIN?" Instant Game No. 1626 Ticket. 

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general Ticket validation requirements set forth in 
Texas Lottery Rule §401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each Instant Ticket. 
A prize winner in the "DID I WIN?" Instant Game is determined once 
the latex on the Ticket is scratched off to expose 10 (ten) Play Sym-
bols. If a player matches any of YOUR SYMBOLS Play Symbols to 
the WINNING SYMBOL Play Symbol, the player wins the PRIZE in 
the PRIZE box! No portion of the Display Printing nor any extraneous 
matter whatsoever shall be usable or playable as a part of the Instant 
Game. 

2.1 Instant Ticket Validation Requirements. 

A. To be a valid Instant Game Ticket, all of the following requirements 
must be met: 

1. Exactly 10 (ten) Play Symbols must appear under the Latex Over-
print on the front portion of the Ticket; 

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play 
Symbol Caption; 

3. Each of the Play Symbols must be present in its entirety and be fully 
legible; 

4. Each of the Play Symbols must be printed in black ink except for 
dual image games; 

5. The Ticket shall be intact; 

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible; 

7. The Serial Number must correspond, using the Texas Lottery's 
codes, to the Play Symbols on the Ticket; 

8. The Ticket must not have a hole punched through it, be mutilated, 
altered, unreadable, reconstituted or tampered with in any manner; 

9. The Ticket must not be counterfeit in whole or in part; 

10. The Ticket must have been issued by the Texas Lottery in an au-
thorized manner; 

11. The Ticket must not have been stolen, nor appear on any list of 
omitted Tickets or non-activated Tickets on file at the Texas Lottery; 

12. The Play Symbols, Serial Number, Retailer Validation Code and 
Pack-Ticket Number must be right side up and not reversed in any man-
ner; 

13. The Ticket must be complete and not miscut and have exactly 10 
(ten) Play Symbols under the Latex Overprint on the front portion of 
the Ticket, exactly one Serial Number, exactly one Retailer Validation 
Code, and exactly one Pack-Ticket Number on the Ticket; 

14. The Serial Number of an apparent winning Ticket shall correspond 
with the Texas Lottery's Serial Numbers for winning Tickets, and a 
Ticket with that Serial Number shall not have been paid previously; 

15. The Ticket must not be blank or partially blank, misregistered, 
defective or printed or produced in error; 

16. Each of the 10 (ten) Play Symbols must be exactly one of those 
described in Section 1.2.C of these Game Procedures; 

17. Each of the 10 (ten) Play Symbols on the Ticket must be printed 
in the Symbol font and must correspond precisely to the artwork on 
file at the Texas Lottery; the Ticket Serial Numbers must be printed in 
the Serial font and must correspond precisely to the artwork on file at 
the Texas Lottery; and the Pack-Ticket Number must be printed in the 
Pack-Ticket Number font and must correspond precisely to the artwork 
on file at the Texas Lottery; 

18. The Display Printing on the Ticket must be regular in every respect 
and correspond precisely to the artwork on file at the Texas Lottery; and 

19. The Ticket must have been received by the Texas Lottery by appli-
cable deadlines. 

B. The Ticket must pass all additional validation tests provided for in 
these Game Procedures, the Texas Lottery's Rules governing the award 
of prizes of the amount to be validated, and any confidential validation 
and security tests of the Texas Lottery. 

C. Any Instant Game Ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director's 
discretion, refund the retail sales price of the Ticket. In the event a 
defective Ticket is purchased, the only responsibility or liability of the 
Texas Lottery shall be to replace the defective Ticket with another un-
played Ticket in that Instant Game (or a Ticket of equivalent sales price 
from any other current Instant Texas Lottery game) or refund the retail 
sales price of the Ticket, solely at the Executive Director's discretion. 

2.2 Programmed Game Parameters. 

A. Consecutive Non-Winning Tickets within a Pack will not have iden-
tical patterns of either Play Symbols or Prize Symbols. 

B. A Ticket will win as indicated by the prize structure. 

C. A Ticket can win up to one (1) time. 

D. On winning Tickets, only one (1) YOUR SYMBOLS Play Symbol 
will match the WINNING SYMBOL Play Symbol. 

E. All YOUR SYMBOLS Play Symbols will be different. (i.e., No 
duplicates). 

F. This Ticket consists of nine (9) Play Symbols and one (1) Prize Sym-
bol. 

2.3 Procedure for Claiming Prizes. 

A. To claim a "DID I WIN?" Instant Game prize of $1.00, $2.00, $3.00, 
$4.00, $5.00, $6.00, $10.00, $20.00, $50.00 or $300, a claimant shall 
sign the back of the Ticket in the space designated on the Ticket and 
present the winning Ticket to any Texas Lottery Retailer. The Texas 
Lottery Retailer shall verify the claim and, if valid, and upon presen-
tation of proper identification, if appropriate, make payment of the 
amount due the claimant and physically void the Ticket; provided that 
the Texas Lottery Retailer may, but is not required, to pay a $50.00 
or $300 Ticket. In the event the Texas Lottery Retailer cannot verify 
the claim, the Texas Lottery Retailer shall provide the claimant with 
a claim form and instruct the claimant on how to file a claim with the 
Texas Lottery. If the claim is validated by the Texas Lottery, a check 
shall be forwarded to the claimant in the amount due. In the event 
the claim is not validated, the claim shall be denied and the claimant 
shall be notified promptly. A claimant may also claim any of the above 
prizes under the procedure described in Section 2.3.B of these Game 
Procedures. 
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B. As an alternative method of claiming a "DID I WIN?" Instant Game 
prize, the claimant must sign the winning Ticket, thoroughly complete 
a claim form, and mail both to: Texas Lottery Commission, Post Of-
fice Box 16600, Austin, Texas 78761-6600. The Texas Lottery is not 
responsible for Tickets lost in the mail. In the event that the claim is 
not validated by the Texas Lottery, the claim shall be denied and the 
claimant shall be notified promptly. 

C. Prior to payment by the Texas Lottery of any prize, the Texas Lottery 
shall deduct: 

1. A sufficient amount from the winnings of a prize winner who has 
been finally determined to be: 

a. delinquent in the payment of a tax or other money to a state agency 
and that delinquency is reported to the Comptroller under Government 
Code §403.055; 

b. in default on a loan made under Chapter 52, Education Code; or 

c. in default on a loan guaranteed under Chapter 57, Education Code; 
and 

2. delinquent child support payments from the winnings of a prize 
winner in the amount of the delinquency as determined by a court or a 
Title IV-D agency under Chapter 231, Family Code. 

D. If a person is indebted or owes delinquent taxes to the State, other 
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid. 

2.4 Allowance for Delay of Payment. The Texas Lottery may delay 
payment of the prize pending a final determination by the Executive 
Director, under any of the following circumstances: 

A. if a dispute occurs, or it appears likely that a dispute may occur, 
regarding the prize; 

B. if there is any question regarding the identity of the claimant; 

C. if there is any question regarding the validity of the Ticket presented 
for payment; or 

D. if the claim is subject to any deduction from the payment otherwise 
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the benefit of the claimant 
pending payment of the claim. 

2.5 Payment of Prizes to Persons Under 18. If a person under the age of 
18 years is entitled to a cash prize under $600 from the "DID I WIN?" 
Instant Game, the Texas Lottery shall deliver to an adult member of the 

minor's family or the minor's guardian a check or warrant in the amount 
of the prize payable to the order of the minor. 

2.6 If a person under the age of 18 years is entitled to a cash prize of 
$600 or more from the "DID I WIN?" Instant Game, the Texas Lottery 
shall deposit the amount of the prize in a custodial bank account, with 
an adult member of the minor's family or the minor's guardian serving 
as custodian for the minor. 

2.7 Instant Ticket Claim Period. All Instant Game prizes must be 
claimed within 180 days following the end of the Instant Game or 
within the applicable time period for certain eligible military personnel 
as set forth in Texas Government Code §466.408. Any rights to a prize 
that is not claimed within that period, and in the manner specified in 
these Game Procedures and on the back of each Ticket, shall be for-
feited. 

2.8 Disclaimer. The number of prizes in a game is approximate based 
on the number of Tickets ordered. The number of actual prizes avail-
able in a game may vary based on number of Tickets manufactured, 
testing, distribution, sales and number of prizes claimed. An Instant 
Game Ticket may continue to be sold even when all the top prizes have 
been claimed. 

3.0 Instant Ticket Ownership. 

A. Until such time as a signature is placed upon the back portion of an 
Instant Game Ticket in the space designated, a Ticket shall be owned 
by the physical possessor of said Ticket. When a signature is placed 
on the back of the Ticket in the space designated, the player whose 
signature appears in that area shall be the owner of the Ticket and shall 
be entitled to any prize attributable thereto. Notwithstanding any name 
or names submitted on a claim form, the Executive Director shall make 
payment to the player whose signature appears on the back of the Ticket 
in the space designated. If more than one name appears on the back of 
the Ticket, the Executive Director will require that one of those players 
whose name appears thereon be designated by such players to receive 
payment. 

B. The Texas Lottery shall not be responsible for lost or stolen Instant 
Game Tickets and shall not be required to pay on a lost or stolen Instant 
Game Ticket. 

4.0 Number and Value of Instant Prizes. There will be approximately 
1,080,000 Tickets in the Instant Game No. 1626. The approximate 
number and value of prizes in the game are as follows: 
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A. The actual number of Tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission. 

5.0 End of the Instant Game. The Executive Director may, at any time, 
announce a closing date (end date) for the Instant Game No. 1626 with-
out advance notice, at which point no further Tickets in that game may 
be sold. The determination of the closing date and reasons for closing 
will be made in accordance with the Instant Game closing procedures 
and the Instant Game Rules. See 16 TAC §401.302(j). 

6.0 Governing Law. In purchasing an Instant Game Ticket, the player 
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 1626, the State Lottery Act (Texas Government Code, 
Chapter 466), applicable rules adopted by the Texas Lottery pursuant 
to the State Lottery Act and referenced in 16 TAC Chapter 401, and all 
final decisions of the Executive Director. 
TRD-201306080 
Bob Biard 
General Counsel 
Texas Lottery Commission 
Filed: December 20, 2013 

Notice of Public Comment Hearing 

A public hearing to receive public comments regarding proposed 
amendments to 16 TAC §401.322 relating to "Texas Triple Chance" 
Lottery Game will be held on Wednesday, January 8, 2014, at 10:30 
a.m. at 611 E. 6th Street, Austin, Texas 78701. Persons requiring any 
accommodation for a disability should notify Eric Williams at (512) 
344-5241 at least 72 hours prior to the public hearing. 
TRD-201306081 
Bob Biard 
General Counsel 
Texas Lottery Commission 
Filed: December 20, 2013 

Public Utility Commission of Texas 
Notice of Application for a Service Provider Certificate of 
Operating Authority 

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of an application on December 18, 2013, for a service 
provider certificate of operating authority (SPCOA), pursuant to Chap-
ter 54, Subchapter D of the Public Utility Regulatory Act (PURA). 

Docket Title and Number: Application of Montgomery County Emer-
gency Communication District for a Service Provider Certificate of Op-
erating Authority, Docket Number 42094. 

Applicant intends to provide 9-1-1 database services. 

Applicant seeks to provide service in certain exchanges served by 
AT&T Texas, Consolidated Communications of Texas, Verizon South-
west, and CenturyLink. 

Persons who wish to comment upon the action sought should contact 
the Public Utility Commission of Texas by mail at P.O. Box 13326, 
Austin, Texas 78711-3326 or by phone at (512) 936-7120 or toll-free 
at (888) 782-8477 no later than January 10, 2014. Hearing and speech-
impaired individuals with text telephones (TTY) may contact the com-
mission through Relay Texas by dialing 7-1-1. All comments should 
reference Docket Number 42094. 
TRD-201306035 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: December 18, 2013 

Notice of Application for a Service Provider Certificate of 
Operating Authority 
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Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of an application on December 18, 2013, for a service 
provider certificate of operating authority (SPCOA), pursuant to Chap-
ter 54, Subchapter D of the Public Utility Regulatory Act (PURA). 

Docket Title and Number: Application of G.S. Texas Ventures, LLC for 
a Service Provider Certificate of Operating Authority, Docket Number 
42099. 

Applicant intends to provide data, facilities-based, and resale telecom-
munications services. 

Applicant seeks to provide service throughout the State of Texas. 

Persons who wish to comment upon the action sought should contact 
the Public Utility Commission of Texas by mail at P.O. Box 13326, 
Austin, Texas 78711-3326 or by phone at (512) 936-7120 or toll-free 
at (888) 782-8477 no later than January 10, 2014. Hearing and speech-
impaired individuals with text telephones (TTY) may contact the com-
mission through Relay Texas by dialing 7-1-1. All comments should 
reference Docket Number 42099. 
TRD-201306048 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: December 19, 2013 

Notice of Application for Approval of Accelerated 
Depreciation Rates 
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of an application on December 18, 2013, for approval 
of accelerated depreciation rates pursuant to §52.252 and §53.056, of 
the Public Utility Regulatory Act, Texas Utilities Code Annotated (Ver-
non 2007 & Supp. 2012). 

Docket Title and Number: Application of Brazoria Telephone Com-
pany for Approval of Accelerated Depreciation Rates Pursuant to 
P.U.C. Substantive Rule §26.206, Docket Number 42101. 

The Application: Brazoria Telephone Company (Brazoria) filed an ap-
plication to accelerate depreciation rates associated with certain digital 
switching equipment in Account 2212 - Digital Electronic Switching. 
Brazoria requests approval to increase depreciation rates for its Lucent 
5E digital switching equipment by moving the affected equipment into 
a new subaccount 2212.1 - Digital Switch to Retire. Brazoria requests 
an effective date of January 1, 2013. 

Persons who wish to intervene in the proceeding or comment upon the 
action sought should contact the Public Utility Commission of Texas, 
1701 North Congress Avenue, P.O. Box 13326, Austin, Texas 78711-
3326 or by phone at (512) 936-7120 or toll-free at (888) 782-8477. 
Hearing- and speech-impaired individuals with text telephones (TTY) 
may contact the commission through Relay Texas by dialing 7-1-1. All 
comments should reference Docket Number 42101. 
TRD-201306050 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: December 19, 2013 

Texas Department of Transportation 
Notice of Availability of Draft Environmental Impact 
Statement - Harbor Bridge in Nueces County 

The Draft Environmental Impact Statement (Draft EIS) concerning 
the proposed construction of the US Highway 181 (US 181) improve-
ments, in Nueces County, Texas, is available for public inspection. 
The project would replace the existing Harbor Bridge and reconstruct 
portions of US 181, Interstate Highway 37 and the Crosstown Express-
way. The Harbor Bridge is located on US 181 approximately one-half 
mile north of the US 181 and I-37 interchange. The project limits 
extend both north-south along US 181 and the Crosstown Expressway, 
and east-west along I-37, for a total length of approximately 6 miles. 
The Draft EIS also includes an analysis of the impacts of the project 
on historic sites and on publicly owned parkland (the Section 4(f) 
analysis). 

The purpose of the project is to maximize the long-term highway op-
erability of the US 181 crossing of the Corpus Christi Ship Channel 
and to improve safety for the traveling public, including during hurri-
cane evacuations. The social, economic, and environmental impacts of 
the project have been analyzed in the Draft EIS. The Draft EIS stud-
ies four proposed build alternatives and the no-build alternative, and 
selects one of the build alternatives (the "Red Alternative") as the pre-
ferred alternative. The preferred alternative would consists of a con-
trolled-access facility on a new location and would include six lanes 
within a right-of-way width that varies between 200-430 feet, three 
12-foot lanes in each direction with a median barrier and 12-foot in-
side and 10-foot outside shoulders. The alternative includes a 10-foot 
bicycle and pedestrian shared-use path on the main span of the bridge 
and on the bridge approaches. The alternative would require the acqui-
sition of approximately 50 acres of new right-of-way, including 0.32 
acres of Lovenskiold Park, 5.14 acres of T.C. Ayers Park, 39 residences, 
and three businesses, and would cause the displacement of four ware-
houses. Other environmental impacts would include community im-
pacts, access changes, impacts to land use, floodplains, water quality, 
vegetation, hazardous materials, and traffic noise. 

Although the Draft EIS identifies a preferred alternative, the final se-
lection of the preferred alternative would occur only after a public com-
ment period including a public hearing, the comments are considered, 
and the environmental effects are fully evaluated. 

Pursuant to Pub. L. 112-141, 126 Stat. 405, Section 1319(b) ("Map-
21"), the Federal Highway Administration (FHWA) and the Federal 
Transit Administration have issued interim joint guidance concerning 
accelerated decision-making in the preparation of an environmental re-
view document. In accordance with that guidance, FHWA and the de-
partment, as joint-lead agencies concerning the project, intend to de-
velop a single document that consists of a Final EIS and a record of 
decision. FHWA and the department will take this action unless statu-
tory criteria or practicability considerations preclude issuance of the 
combined document pursuant to Section 1319. 

The Draft EIS is on file and available for review at the following lo-
cations: (1) La Retama Central Library, 805 Comanche Street, Cor-
pus Christi, TX 78401; (2) Oveal Williams Senior Center, 1414 Martin 
Luther King Drive, Corpus Christi, TX 78401; (3) TxDOT District Of-
fice, 1701 S. Padre Island Drive, Corpus Christi, TX 78416; and, (4) 
Solomon Ortiz Center, 402 Harbor Drive, Corpus Christi, TX 78401. 

A digital version of the Draft EIS and Section 4(f) analysis 
may be downloaded from the Harbor Bridge project website at 
http://www.ccharborbridgeproject.com. 

Paper copies of the Draft EIS and other information about the project 
may also be requested from the department's district office located at 
1701 S. Padre Island Drive, Corpus Christi, TX 78416. Submit re-
quests in writing to the attention of Christopher Amy, Texas Depart-
ment of Transportation, or by email at HarborBridgeDEIS@urs.com. 
Paper copies may be obtained at the requestor's expense. 
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♦ ♦ ♦ ♦ ♦ ♦ 

Written comments regarding the Draft EIS and Section 4(f) analysis 
may be submitted to the department, attention: Christopher Amy, 
Texas Department of Transportation, 1701 S. Padre Island Drive, 
Corpus Christi, TX 78416. Comments will also be accepted by e-mail 
to HarborBridgeDEIS@urs.com and at the Harbor Bridge project 
website at http://www.ccharborbridgeproject.com. The comment 
period closes on March 3, 2014. 

As required by the department's rules, the department will publish no-
tice in newspapers of a public hearing concerning the Draft EIS. The 
public hearing will be held on Tuesday, February 18, 2014, at the 
Solomon Ortiz Center, 402 Harbor Drive, Corpus Christi, TX 78401, 
beginning with an open house at 5:00 p.m. and a presentation to begin 
at 7:00 p.m. 
TRD-201306053 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Filed: December 19, 2013 

Public Notice - Aviation 

Pursuant to Transportation Code, §21.111, and Texas Administrative 
Code, Title 43, §30.209, the Texas Department of Transportation con-
ducts public hearings to receive comments from interested parties con-
cerning proposed approval of various aviation projects. For informa-
tion regarding actions and times for aviation public hearings, please go 
to the following website: 

www.txdot.gov/inside-txdot/get-involved/about/hearings-meetings. 
Or visit www.txdot.gov, How Do I Find Hearings and Meetings, 
choose Hearings and Meetings, and then choose Schedule. Or contact 
Texas Department of Transportation, Aviation Division, 150 East 
Riverside, Austin, Texas 78704, (512) 416-4501 or 1-800-68-PILOT. 
TRD-201306052 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Filed: December 19, 2013 

39 TexReg 152 January 3, 2014 Texas Register 

http:www.txdot.gov
www.txdot.gov/inside-txdot/get-involved/about/hearings-meetings
http:http://www.ccharborbridgeproject.com
mailto:HarborBridgeDEIS@urs.com


 
    

  
 

   
 

    
   

   
     

 
   

 
    
    

  
  

    
 

    
  

 
     

 
     

 
   

   
 

 
   

  
    

 
 
    

  

  
 

 
  

  
  

     
 

 
    

 
  

 
  

 
 

  
  

 
 

 
   

   
  

 
 

 
 

     
 

  
  

  
 
   

 
   

 
 
  

  
 

   
  

 
 
   
 
   
   
   
   
   
    
   
    
   
   
   
   
    
    
     
   
 

 
  

 
  

 
 

  
 

  
 

  
  

 
 

    
   

 
 
  
     
  
   
 

How to Use the Texas Register 
Information Available: The 14 sections of the Texas 

Register represent various facets of state government. Documents 
contained within them include: 

Governor - Appointments, executive orders, and 
proclamations. 

Attorney General - summaries of requests for opinions, 
opinions, and open records decisions. 

Secretary of State - opinions based on the election laws. 
Texas Ethics Commission - summaries of requests for 

opinions and opinions. 
Emergency Rules- sections adopted by state agencies on an 

emergency basis. 
Proposed Rules - sections proposed for adoption. 
Withdrawn Rules - sections withdrawn by state agencies 

from consideration for adoption, or automatically withdrawn by 
the Texas Register six months after the proposal publication date. 

Adopted Rules - sections adopted following public comment 
period. 

Texas Department of Insurance Exempt Filings - notices of 
actions taken by the Texas Department of Insurance pursuant to 
Chapter 5, Subchapter L of the Insurance Code. 

Texas Department of Banking - opinions and exempt rules 
filed by the Texas Department of Banking. 

Tables and Graphics - graphic material from the proposed, 
emergency and adopted sections. 

Transferred Rules- notice that the Legislature has 
transferred rules within the Texas Administrative Code from one 
state agency to another, or directed the Secretary of State to 
remove the rules of an abolished agency. 

In Addition - miscellaneous information required to be 
published by statute or provided as a public service. 

Review of Agency Rules - notices of state agency rules 
review. 

Specific explanation on the contents of each section can be 
found on the beginning page of the section. The division also 
publishes cumulative quarterly and annual indexes to aid in 
researching material published. 

How to Cite: Material published in the Texas Register is 
referenced by citing the volume in which the document appears, 
the words “TexReg” and the beginning page number on which that 
document was published. For example, a document published on 
page 2402 of Volume 38 (2013) is cited as follows: 38 TexReg 
2402. 

In order that readers may cite material more easily, page numbers 
are now written as citations. Example: on page 2 in the lower-left 
hand corner of the page, would be written “38 TexReg 2 issue 
date,” while on the opposite page, page 3, in the lower right-hand 
corner, would be written “issue date 38 TexReg 3.” 

How to Research: The public is invited to research rules and 
information of interest between 8 a.m. and 5 p.m. weekdays at the 
Texas Register office, Room 245, James Earl Rudder Building, 
1019 Brazos, Austin. Material can be found using Texas Register 
indexes, the Texas Administrative Code, section numbers, or TRD 
number. 

Both the Texas Register and the Texas Administrative Code are 
available online at: http://www.sos.state.tx.us. The Register is 
available in an .html version as well as a .pdf (portable document 

format) version through the internet. For website information, call 
the Texas Register at (512) 463-5561. 

Texas Administrative Code 
The Texas Administrative Code (TAC) is the compilation of 

all final state agency rules published in the Texas Register. 
Following its effective date, a rule is entered into the Texas 
Administrative Code. Emergency rules, which may be adopted by 
an agency on an interim basis, are not codified within the TAC. 

The TAC volumes are arranged into Titles and Parts (using 
Arabic numerals). The Titles are broad subject categories into 
which the agencies are grouped as a matter of convenience. Each 
Part represents an individual state agency. 

The complete TAC is available through the Secretary of 
State’s website at http://www.sos.state.tx.us/tac. 

The following companies also provide complete copies of the 
TAC: Lexis-Nexis (800-356-6548), and West Publishing Company 
(800-328-9352). 

The Titles of the TAC, and their respective Title numbers are: 

1. Administration 
4. Agriculture 
7. Banking and Securities 
10. Community Development 
13. Cultural Resources 
16. Economic Regulation 
19. Education 
22. Examining Boards 
25. Health Services 
28. Insurance 
30. Environmental Quality 
31. Natural Resources and Conservation 
34. Public Finance 
37. Public Safety and Corrections 
40. Social Services and Assistance 
43. Transportation 

How to Cite: Under the TAC scheme, each section is designated 
by a TAC number. For example in the citation 1 TAC §27.15: 1 
indicates the title under which the agency appears in the Texas 
Administrative Code; TAC stands for the Texas Administrative 
Code; §27.15 is the section number of the rule (27 indicates that 
the section is under Chapter 27 of Title 1; 15 represents the 
individual section within the chapter). 

How to update: To find out if a rule has changed since the 
publication of the current supplement to the Texas Administrative 
Code, please look at the Index of Rules. The Index of Rules is 
published cumulatively in the blue-cover quarterly indexes to the 
Texas Register. If a rule has changed during the time period 
covered by the table, the rule’s TAC number will be printed with 
the Texas Register page number and a notation indicating the type 
of filing (emergency, proposed, withdrawn, or adopted) as shown 
in the following example. 

TITLE 1. ADMINISTRATION 
Part 4. Office of the Secretary of State 
Chapter 91. Texas Register 
40 TAC §3.704.................................................950 (P)
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SALES AND CUSTOMER SUPPORT 

Sales - To purchase additional subscriptions or back issues (beginning with Volume 30, 
Number 36 – Issued September 9, 2005), you may contact LexisNexis Sales at 1-800-
223-1940 from 7am to 7pm, Central Time, Monday through Friday. 

*Note: Back issues of the Texas Register, published before September 9, 2005, must be 
ordered through the Texas Register Section of the Office of the Secretary of State at 
(512) 463-5561. 

Customer Support - For questions concerning your subscription or account information, you 
may contact LexisNexis Matthew Bender Customer Support from 7am to 7pm, Central Time, 
Monday through Friday. 

Phone: (800) 833-9844
 
Fax: (518) 487-3584
 
E-mail: customer.support@lexisnexis.com
 
Website: www.lexisnexis.com/printcdsc
 

www.lexisnexis.com/printcdsc
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