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As required by Government Code, §2002.011(4), the Texas Register publishes
executive orders issued by the Governor of Texas. Appointments and proclamations
are also published. Appointments are published in chronological order. Additional

CJOVERNO

information on documents submitted for publication by the Governor’s Office can be obtained by calling (512) 463-1828.

Appointments
Appointments for October 15, 2013

Appointed to the Texas State Board of Public Accountancy for a term
to expire January 31, 2017, Phillip Worley of Hebbronville (replacing
Catherine Rodewald of Dallas who resigned).

Appointed to the University of Houston System Board of Regents for a
term to expire August 31, 2019, Durga Agrawal of Houston (replacing
Nelda Luce Blair of The Woodlands whose term expired).

Appointed to the University of Houston System Board of Regents for
a term to expire August 31, 2019, Paula M. Mendoza of Houston (re-
placing Mica Mosbacher of Austin whose term expired).

Appointed to the University of Houston System Board of Regents for
a term to expire August 31, 2019, Peter K. Taaffe of Austin (replacing
Jacob Monty of Houston whose term expired).

Appointed as Justice of the Eleventh Appellate District, Place 3, ef-
fective October 31, 2013, for a term until the next General Election
and until his successor shall be duly elected and qualified, John Melvin
Bailey of Cisco. Mr. Bailey is replacing Justice Terry McCall of Co-
manche who retired.

Appointed to the Low-Level Radioactive Waste Disposal Compact
Commission for a term to expire September 1, 2019, Brandon Troy
Hurley of Grapevine (replacing Milton B. Lee, I of San Antonio who
resigned).

Appointed to the Texas State Technical College System Board of Re-
gents for a term to expire August 31, 2019, Ivan A. Andarza of Austin
(replacing Eugene Seaman of Corpus Christi whose term expired).

Appointed to the Texas State Technical College System Board of Re-
gents for a term to expire August 31, 2019, Keith Honey of Longview
(replacing Michael Northcutt, Sr. of Longview whose term expired).

Appointed to the Texas State Technical College System Board of Re-
gents for a term to expire August 31, 2019, Ellis Skinner, II of Dallas
(Mr. Skinner is being reappointed).

Appointed to the Texas Health Services Authority Corporation for a
term to expire June 15, 2015, Frederick J. Buckwold of Houston (reap-
pointed).

Appointed to the Texas Health Services Authority Corporation for a
term to expire June 15, 2015, David C. Fleeger of Austin (reappointed).

Appointed to the Texas Health Services Authority Corporation for a
term to expire June 15, 2015, Matthew J. Hamlin of Argyle (reap-
pointed).

Appointed to the Texas Health Services Authority Corporation for a
term to expire June 15, 2015, James L. Martin of Austin (reappointed).

Appointed to the Texas Health Services Authority Corporation for a
term to expire June 15, 2015, Edward W. Marx of Colleyville (reap-
pointed).

Appointed to the Texas Health Services Authority Corporation for a
term to expire June 15, 2015, Kathleen K. Mechler of Fredericksburg
(reappointed).

Appointed to the Texas Health Services Authority Corporation for a
term to expire June 15, 2015, William A. Phillips, Jr. of San Antonio
(reappointed).

Appointed to the Texas Health Services Authority Corporation for a
term to expire June 15, 2015, Judith D. Powell of The Woodlands (reap-
pointed).

Appointed to the Texas Health Services Authority Corporation for
a term to expire June 15, 2015, Jennifer L. Rangel of Austin (reap-
pointed).

Appointed to the Texas Health Services Authority Corporation for a
term to expire June 15, 2015, Stephen Yurco of Austin (reappointed).

Appointments for October 31, 2013

Promoted to the rank of Brigadier General in Headquarters, Texas State
Guard, Austin, Texas with all rights, privileges and emoluments ap-
pertaining to this office, effective November 1, 2013, David Cohen of
Austin.

Appointed to the Texas Emissions Reduction Plan Advisory Board for
a term to expire February 1, 2015, David T. Allen of Austin (replacing
Ken Pelt of Kountze who no longer qualifies).

Appointed to the Texas State Board of Examiners of Psychologists,
effective November 1, 2013, for a term to expire October 31, 2019,
Timothy F. Branaman of Dallas (reappointed).

Appointed to the Texas State Board of Examiners of Psychologists,
effective November 1, 2013, Angela Downes of Irving (reappointed).

Appointed to the Texas State Board of Examiners of Psychologists,
effective November 1, 2013, Lou Ann Mock of Bellaire (reappointed).

Appointed to the Texas Animal Health Commission for a term to expire
September 6, 2019, William F. Edmiston, Jr. of Eldorado (Dr. Edmis-
ton is being reappointed).

Appointed to the Texas Animal Health Commission for a term to expire
September 6, 2019, Kenneth G. Jordan of San Saba (Mr. Jordan is
being reappointed).

Appointed to the Texas Animal Health Commission for a term to ex-

pire September 6, 2019, Joe L. Leathers of Guthrie (Mr. Leathers is
replacing Mark Wheelis of Houston whose term expired).

Appointed to the Texas Animal Health Commission for a term to ex-
pire September 6, 2019, Thomas E. Oates of Huntsville (Mr. Oates is
replacing Richard Winters of Brady whose term expired).

Appointed to the Texas Animal Health Commission for a term to expire
September 6, 2019, Eric D. White of Mason (Mr. White is replacing
Randy Brown of Lubbock whose term expired).
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Appointed to the Texas Animal Health Commission for a term to expire
September 6, 2019, Jay R. Winter of Lubbock (Mr. Winter is replacing
Chuck Real of Marion whose term expired).

Appointments for November 5, 2013

Appointed to the Judicial Compensation Commission for a term to ex-
pire February 1,2019, Robert E. Lindsey, III of Goldthwaite (Mr. Lind-
sey is replacing Tommy Harwell of El Paso whose term expired).

Appointed to the Texas Judicial Council for a term to expire June 30,
2019, Richard S. Figueroa of Brenham (reappointed).

Appointed to the Texas Judicial Council for a term to expire June 30,
2019, Allyson N. Ho of Dallas (reappointed).

Appointed to the Texas Workforce Investment Council for a term to
expire September 1, 2017, Mervin "Paul" Jones of Austin (Mr. Jones
is replacing James Brookes of Amarillo who resigned).

Appointed to the Texas Workforce Investment Council for a term to
expire September 1, 2019, Mark A. Dunn of Lufkin (Mr. Dunn is being
reappointed).

Appointed to the Texas Workforce Investment Council for a term to
expire September 1, 2019, Wesley L. Jurey of Arlington (Mr. Jurey is
being reappointed).

Appointed to the Texas Workforce Investment Council for a term to
expire September 1, 2019, Richard M. Rhodes of Austin (Dr. Rhodes
is replacing Blas Castaneda of Laredo whose term expired).

Appointed to the Texas Workforce Investment Council for a term to ex-
pire September 1, 2019, Thomas C. Halbouty of Southlake (Mr. Hal-
bouty is replacing Paul Mayer of Garland whose term expired).

Appointed to the Texas Workforce Investment Council for a term to
expire September 1, 2019, Mark Barberena of Fort Worth (Mr. Barber-
ena is replacing Danny Prosperie of Bridge City whose term expired).

Rick Perry, Governor
TRD-201305112

¢ ¢ ¢

Proclamation 41-3362
TO ALL TO WHOM THESE PRESENTS SHALL COME:

I, RICK PERRY, Governor of the State of Texas, issued an Emer-
gency Disaster Proclamation on July 5, 2011, certifying that excep-
tional drought conditions posed a threat of imminent disaster in speci-
fied counties in Texas.

WHEREAS, record high temperatures, preceded by significantly low
rainfall, have resulted in declining reservoir and aquifer levels, threat-
ening water supplies and delivery systems in many parts of the state;
and

WHEREAS, prolonged dry conditions continue to increase the threat
of wildfire across many portions of the state; and

WHEREAS, these drought conditions have reached historic levels and
continue to pose an imminent threat to public health, property and the
economy; and

WHEREAS, this state of disaster includes the counties of Anderson,
Andrews, Aransas, Archer, Armstrong, Atascosa, Austin, Bailey,
Bandera, Bastrop, Baylor, Bee, Bell, Bexar, Blanco, Borden, Bosque,
Bowie, Brazoria, Brazos, Briscoe, Brooks, Brown, Burleson, Bur-
net, Caldwell, Calhoun, Callahan, Cameron, Camp, Carson, Cass,
Castro, Cherokee, Childress, Clay, Cochran, Coke, Coleman, Collin,
Collingsworth, Colorado, Comal, Comanche, Concho, Cooke, Coryell,
Cottle, Crane, Crockett, Crosby, Culberson, Dallam, Dallas, Dawson,
Deaf Smith, Delta, Denton, DeWitt, Dickens, Dimmit, Donley, Duval,
Eastland, Ector, Edwards, Ellis, El Paso, Erath, Falls, Fannin, Fayette,
Fisher, Floyd, Foard, Fort Bend, Franklin, Freestone, Frio, Gaines,
Galveston, Garza, Gillespie, Glasscock, Goliad, Gonzales, Gray,
Grayson, Gregg, Grimes, Guadalupe, Hale, Hall, Hamilton, Hansford,
Hardeman, Harris, Harrison, Hartley, Haskell, Hays, Hemphill, Hen-
derson, Hidalgo, Hill, Hockley, Hood, Hopkins, Houston, Howard,
Hudspeth, Hunt, Hutchinson, Irion, Jack, Jackson, Jeff Davis, Jim
Hogg, Jim Wells, Johnson, Jones, Karnes, Kaufman, Kendall, Kenedy,
Kent, Kerr, Kimble, King, Kinney, Kleberg, Knox, La Salle, Lamar,
Lamb, Lampasas, Lavaca, Lee, Leon, Liberty, Limestone, Lipscomb,
Live Oak, Llano, Lubbock, Lynn, Madison, Marion, Martin, Mason,
Matagorda, Maverick, McCulloch, McLennan, McMullen, Medina,
Menard, Midland, Milam, Mills, Mitchell, Montague, Montgomery,
Moore, Morris, Motley, Navarro, Nolan, Nueces, Ochiltree, Oldham,
Palo Pinto, Panola, Parker, Parmer, Pecos, Polk, Potter, Presidio,
Rains, Randall, Reagan, Real, Red River, Reeves, Refugio, Roberts,
Robertson, Rockwall, Runnels, Rusk, San Jacinto, San Patricio, San
Saba, Schleicher, Scurry, Shackelford, Sherman, Smith, Somervell,
Starr, Stephens, Sterling, Stonewall, Sutton, Swisher, Tarrant, Taylor,
Terrell, Terry, Throckmorton, Titus, Tom Green, Travis, Trinity, Up-
shur, Upton, Uvalde, Val Verde, Van Zandt, Victoria, Walker, Waller,
Ward, Washington, Webb, Wharton, Wheeler, Wichita, Wilbarger,
Willacy, Williamson, Wilson, Winkler, Wise, Wood, Yoakum, Young,
Zapata and Zavala.

THEREFORE, in accordance with the authority vested in me by Sec-
tion 418.014 of the Texas Government Code, I do hereby renew the
disaster proclamation and direct that all necessary measures, both pub-
lic and private as authorized under Section 418.017 of the code, be
implemented to meet that threat.

As provided in Section 418.016 of the code, all rules and regulations
that may inhibit or prevent prompt response to this threat are suspended
for the duration of the state of disaster.

In accordance with the statutory requirements, copies of this proclama-
tion shall be filed with the applicable authorities.

IN TESTIMONY WHEREOF, I have hereunto signed my name and
have officially caused the Seal of State to be affixed at my office in the
City of Austin, Texas, this the 1st day of November, 2013.

Rick Perry, Governor
TRD-201305113

¢ ¢ ¢
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GE NE R q I Requests for Opinions, Opinions, Open Records Decisions.
An index to the full text of these documents is available from
the Attorney General's Internet site hitp./www.oag. state.&x. us.
Telephone: 512-936-1730. For information about pending requests for opinions, telephone 512-463-2110.

An Attorney General Opimion is a written interpretation of existing law. The Attorney General writes opinions as part of his
responsibility to act as legal counsel for the State of Texas. Opinions are written only at the request of certain state officials. The
Texas Government Code indicates to whom the Attomey General may provide a legal opinion. He may not write legal opinions
for private individuals or for any officials other than those specified by statte. (Listing of authorized requestors:
hitp://www.oag.state.tx us/opinopen/opinhome. shtml. )

Requests for Opinions Briefs requested by November 20, 2013

RQ-1161-GA For  further information, please access the website at
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110.
TRD-201305100

Katherine Cary
Chair, Committee on Government Efficiency and Reform General Counsel

Office of the Attorney General
Filed: November 6, 2013

¢ ¢ ¢

Requestor:

The Honorable Linda Harper-Brown

Texas House of Representatives
Post Office Box 2910
Austin, Texas 78768-2910

Re: Whether state statutes that prohibit or void certain restrictive
covenants affect covenants existing at the time the statutes are enacted
(RQ-1161-GA)
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‘Iexas ETHICS
The Texas Ethics Commission is authorized by the Government Code,

§571.091, to issue advisory opinions in regard to the following statutes: the
OMMISSI ON Government Code, Chapter 302; the Government Code, Chapter 305; the
Government Code, Chapter 572; the Election Code, Title 15; the Penal Code, Chapter 36; and the Penal Code, Chapter 39.
Requests for copies of the full text of opinions or questions on particular submissions should be addressed to the Office of the

Texas Ethics Commission, P.O. Box 12070, Austin, Texas 78711-2070, (512) 463-5800.

Advisory Opinion

EAO-514. The Texas Ethics Commission has been asked to consider
applicable reporting requirements in a situation in which a candidate in-
curs a processing fee when accepting a political contributions by credit
card. (AOR-580)

SUMMARY

A candidate who accepts a political contribution by credit card must
report as a political contribution the full amount that the donor intends
to contribute. If, based on a prior agreement with the credit card pro-
cessing company, the candidate incurs a processing fee that is deducted
from the contribution, the candidate must report the processing fee as
a political expenditure.

The Texas Ethics Commission is authorized by §571.091 of the Gov-
ernment Code to issue advisory opinions in regard to the following
statutes: (1) Chapter 572, Government Code; (2) Chapter 302, Gov-

ernment Code; (3) Chapter 303, Government Code; (4) Chapter 305,
Government Code; (5) Chapter 2004, Government Code; (6) Title 15,
Election Code; (7) Chapter 159, Local Government Code; (8) Chapter
36, Penal Code; (9) Chapter 39, Penal Code; (10) §2152.064, Govern-
ment Code; and (11) §2155.003, Government Code.

Questions on particular submissions should be addressed to the Texas
Ethics Commission, P.O. Box 12070, Capitol Station, Austin, Texas
78711-2070, (512) 463-5800.

TRD-201305031

Natalia Luna Ashley

Special Counsel

Texas Ethics Commission

Filed: November 1, 2013

¢ ¢ ¢
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EMERGENCY.

finds that an imminent peril to the public health, safety, or welfare, or a requirement of state or

Emergency Rules include new rules, amendments to existing rules, and the repeals of existing
l l LE S rules. A state agency may adopt an emergency rule without prior notice or hearing if the agency

federal law, requires adoption of a rule on fewer than 30 days' notice. An emergency rule may be effective for not longer than
120 days and may be renewed once for not longer than 60 days (Government Code, §2001.034).

TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 19. DEPARTMENT OF FAMILY
AND PROTECTIVE SERVICES

CHAPTER 745. LICENSING
SUBCHAPTER K. INSPECTIONS AND
INVESTIGATIONS

DIVISION 3. CONFIDENTIALITY

40 TAC §745.8495

The Health and Human Services Commission adopts, on an
emergency basis, on behalf of the Department of Family and
Protective Services (DFPS), new §745.8495, concerning who
can review or have a copy of a photograph or an audio or vi-
sual recording, depiction, or documentation of a child that is in
Licensing records, in Chapter 745, concerning Licensing. The
new section is adopted on an emergency basis pursuant to the
Government Code §2001.034, which allows use of the emer-
gency rulemaking process in order to comply with state law.

The new section implements House Bill (HB) 1648, which
was enacted by the 83rd Legislature, Regular Session. HB
1648 amended the Human Resources Code (HRC) by adding
§42.004, which makes photographs, audio or video record-
ings, depictions, or documentations of a child made by Child
Care Licensing in the course of an inspection or investigation
confidential, and allows DFPS to release these items only as
provided in state or federal law, or rules adopted by the Health
and Human Services executive commissioner. HRC §42.004
became effective on September 1, 2013. This emergency rule
specifies which persons or entities may review or have copies
of confidential audio or video depictions of children in Licensing
records.

Prior to the enactment of HB 1648, DFPS routinely shared the
types of records covered by HB 1648 with certain persons and
entities (including law enforcement, child-care operations, and
parents) as needed to ensure the protection of children or to
afford due process to an operation found to have committed
abuse or neglect or to have violated minimum standards. In or-
der to continue this practice while meeting the requirements of
HB 1648, DFPS must adopt an emergency rule authorizing the
sharing of these records for specified purposes.

Also in this issue of the Texas Register, DFPS is simultaneously
proposing a new permanent rule that will be effective in March
2014, that has the same content as the emergency rule, except
that the non-emergency rule proposal will not include the tran-
sitional language contained in subsection (c) of this emergency
rule. Subsection (c) in this adopted emergency rule is necessary

to address a conflict in law that will exist between the adopted
emergency rule, and existing §745.8493 of this title (relating to
Are there any portions of a child abuse or neglect investigation
file that Licensing may not release to anyone?), which governs
the release of audiotapes, videotapes, and other audio or visual
depictions of a child gathered as part of an investigation of al-
leged abuse or neglect. Amendments to §745.8493 of this title
are also being proposed in this issue of the Texas Register in
a separate rule packet to remove the conflict between that rule
and the content of both the emergency rule and the proposed
non-emergency rule at §745.8495.

The new section is adopted on an emergency basis under Hu-
man Resources Code (HRC) §40.0505 and Government Code
§531.0055, which provide that the Health and Human Services
Executive Commissioner shall adopt rules for the operation and
provision of services by the health and human services agencies,
including the Department of Family and Protective Services; and
HRC §40.021, which provides that the Family and Protective
Services Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department. Adoption of this rule as an emer-
gency rule is authorized under Government Code §2001.034,
which allows use of the emergency rulemaking process in order
to comply with state law.

The new section implements the Human Resources Code
§42.042(a) and 42.004.

§745.8495.  Who can review or have a copy of a photograph or an
audio or visual recording, depiction, or documentation of a child that
is in Licensing records?

(a) We may provide a copy of a photograph or an audio or
visual recording, depiction, or documentation of a child in Licensing
records to any of the following:

(1) DFPS staff, including volunteers, as necessary to per-
form their assigned duties;

(2) Law enforcement for the purpose of investigating alle-
gations of child abuse or neglect, false or malicious reporting of alleged
child abuse or neglect, or failure to report abuse or neglect;

(3) An administrative law judge or a judge of a court of
competent jurisdiction in a criminal or civil case to which the inspection
or investigation is relevant;

(4) The parent of the child; and

(5) Any other person authorized by state or federal law to
have a copy.
(b) The following persons may review a photograph or an au-

dio or visual recording, depiction, or documentation of a child in Li-
censing records, but may not have a copy:
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(1) An attorney ad litem, guardian ad litem, or court ap-
pointed special advocate of the child;

(2) The operation;

(3) With a signed release from the operation, a sin-
gle-source continuum contractor (SSCC) for foster-care redesign that
subcontracts with the operation; and

(4) According to the Texas Family Code §162.006, a
prospective adoptive parent of the child.

(c) To the extent of any conflict with §745.8493(a)(1) of this
title (relating to Are there any portions of a child abuse or neglect in-
vestigation file that Licensing may not release to anyone?), this rule
controls.

The agency certifies that legal counsel has reviewed the emer-
gency adoption and found it to be within the state agency's legal
authority to adopt.

Filed with the Office of the Secretary of State on October 30,
2013.

TRD-201304934

Cynthia O'Keeffe

General Counsel

Department of Family and Protective Services
Effective date: October 30, 2013

Expiration date: February 26, 2014

For further information, please call: (512) 438-3437

¢ ¢ ¢
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SPROPOSED
ULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).
Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 1. ADMINISTRATION

PART 4. OFFICE OF THE SECRETARY
OF STATE

CHAPTER 95.
CODE

The Office of the Secretary of State proposes amendments to
§§95.100 - 95.102, 95.104, 95.106, 95.107, 95.201, 95.203
- 95.205, 95.300 - 95.307, 95.309, 95.310, 95.313, 95.401 -
95.403, 95.406, 95.408, 95.500 - 95.503, 95.505, 95.604 and
95.605.

The purpose of the amendments of the Uniform Commercial
Code rules is to reflect current filing policies and procedures due
to statutory requirements and to conform to national model ad-
ministrative rules promulgated by the International Association
of Commercial Administrators (IACA).

UNIFORM COMMERCIAL

Randy Moes, Director, has determined that for the first five-year
period the amendments will be in effect there will be no fiscal im-
plications to the state or local governments as a result of adopt-
ing these sections.

Mr. Moes also has determined that for each year of the first five
years the amended sections are in effect, the public benefit an-
ticipated will be clarification in matters related to filing of Uniform
Commercial Code documents with the Secretary of State and the
submission of information requests. There will be no effect on
large businesses, small businesses or micro-businesses. There
will be no anticipated economic cost to individuals.

Comments on the proposals may be submitted to Randy Moes,
Director, Uniform Commercial Code Section, P.O. Box 13193,
Austin, Texas 78711-3193. In order to be considered, all com-
ments must be received by 5:00 p.m. on December 13, 2013.

SUBCHAPTER A. GENERAL PROVISIONS
1 TAC §§95.100 - 95.102, 95.104, 95.106, 95.107

Statutory authority: The amendments are proposed in accor-
dance with §§9.501 - 9.527, Texas Business and Commerce
Code; §§261.001 - 261.012, Texas Business and Commerce
Code; §§14.001 - 14.007, Texas Property Code; Chapter 128,
Texas Agriculture Code; Chapter 188, Texas Agriculture Code;
§42.22, Texas Code of Criminal Procedure; §§70.3031 - 70.307,
Texas Property Code; §§70.401 - 70.410, Texas Property Code;
and §§51.901 - 51.905, Texas Government Code, which provide
the Secretary of State with the authority to adopt rules neces-
sary to administer Subchapter E of Chapter 9, Texas Business
and Commerce Code; Chapter 261, Texas Business and Com-
merce Code; Chapter 14, Uniform Federal Lien Registration Act,
Subtitle H of Title 5; Texas Agriculture Code, Subtitle E of Title 6;

Texas Agriculture Code, Subchapter D of Chapter 70; Property
Code, Subchapter E of Chapter 70, Property Code; and Sub-
chapter J of Chapter 51, Texas Government Code.

Cross-reference to statute: No other statutes, articles or codes
are affected by this proposal.

§95.100.  Definitions.

Terms used in these filing-office rules but not defined in this section that
are defined in the UCC shall have the respective meanings accorded
such terms in the UCC.

(1) Active Record [record]. "Active Record [record]"
means a UCC record that has been stored in the UCC information
management system and indexed in, but not yet removed from, the
Searchable Indexes [searchable indexes].

(2) (No change.)

(3) Amendment statement. "Amendment" means a UCC
record that amends the information contained in a financing statement.
Amendments include assignments, continuations and terminations.

(4) Assignment statement. "Assignment" is an amendment
that assigns all or a part of a secured party's power to authorize an
amendment to a financing statement.

(5) Information [Cerreection] statement. "Information
[Correction] statement" means a UCC record that indicates that a
financing statement is inaccurate or wrongfully filed.

(6) (No change.)

(7) Filing officer statement. "Filing officer statement"
means a statement entered into the filing office's UCC information
management system to correct an error made by the filing office.

(8) - (10) (No change.)

(11) Secured party of record. "Secured party of record"
includes a secured party of record as defined in the UCC as well as a
person who has been a secured party of record with respect to whom an
amendment has been filed purporting to delete them as a secured party
of record. The term includes the assignor listed on an amendment that
purports to be an assignment.

(12) (No change.)

(13) UCC information management system. "UCC infor-
mation management system" means the information management sys-
tem used by the filing office to store, index, and retrieve information
relating to financing statements as described under Subchapter C of this
chapter (relating to UCC Information Management System) [in para-
graph 3) of this seetion].

(14) UCC record. "UCC record" means an Initial [initial]
financing statement, an amendment, an assignment, a continuation
statement, a termination statement, a filing officer statement or an
information [a eerreetion] statement, and includes a record thereof
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maintained by the filing office. The term shall not be deemed to refer
exclusively to paper or paper-based writings.

(15) (No change.)

$95.101.  Means to Deliver UCC Records, Time of Filing.
UCC records may be tendered for filing at the filing office as follows.

(1) Personal delivery by Remitter [remitter], at the filing
office's street address. The file time for a UCC record delivered by
this method is when delivery of the UCC record is taken by the filing
office (even though the UCC record may not yet have been accepted for
filing and subsequently may be rejected). This section applies only to
a Remitter [remitter] who tenders a UCC record to the filing office and
awaits an immediate determination of whether or not the UCC record
will be taken or not.

(2) Courier delivery by a person other than a Remitter
[remitter], at the filing office's street address. The file time for a
UCC record delivered by this method is, notwithstanding the time
of delivery, the next close of business following the time of delivery
(even though the UCC record may not yet have been accepted for
filing and may be subsequently rejected). A UCC record delivered
after regular business hours or on a day the filing office is not open
for business will have a filing time of the close of business on the next
day the filing office is open for business.

(3) (No change.)

(4) Telefacsimile delivery, to the filing office's fax filing
telephone number. The file time for a UCC record delivered by this
method, during regular business hours, after regular business hours, or
on a day the filing office is not open for business, is the time the UCC
record is first examined by a filing officer for processing (even though
the UCC record may not yet have been accepted for filing and may be
subsequently rejected). [notwithstanding the time of delivery, at the
earlier of the time the UCC record is first examined by a filing officer
for processing (even though the UCC record may neot yet have been
accepted for filing and may be subsequently rejected) or the next close
of business following the time of delivery, A UCC record delivered
after regular business hours or on a day the filing office is not open for
business will have a filing time of the elose of business on the next day
the filing office is open for business:|

(5) Electronic filing. UCC records, excluding information
[eorreetion] statements and filing officer statements, may be transmit-
ted electronically using the XML Format [foermat] approved by the fil-
ing office. At the request of an authorized XML Remitter [remitter],
the filing officer shall identify which versions and releases of the XML
Format [fermat] are acceptable to the filing office. The filing office
publishes an implementation guide that prescribes the use of the XML
Format [fermat]. The implementation guide shall be available to the
public upon request. The file time for a UCC record delivered by this
method is the time that the filing office's UCC information management
system analyzes the relevant transmission and determines that all the
required elements of the transmission have been received in a required
format and are machine-readable.

(6) (No change.)

(7) Means of communication. Regardless of the method
of delivery, information submitted to the UCC filing office must be
communicated only in the form of characters that are defined in an
acceptable character set. A financing statement or amendment form
that does not designate separate fields for organization and individual
names, and separate fields for the surname, first personal name, addi-
tional name(s)/initial(s), [first; middle and last names] and suffixes for
individual names is not an acceptable means of communication to the
filing office.

(8) Transmitting utility, manufactured-home and public-fi-
nancing transactions. The only means to indicate to the filing office
that an Initial [initial] financing statement is being filed in connection
with a manufactured-home or public-finance transaction, or that a fi-
nancing statement is being or has been filed against a debtor that is a
transmitting utility, in order to affect the filing office's determination of
the lapse date under §95.306(3) of this title (relating to Initial Financing
Statement) or §95.307 of this title (relating to Amendments Generally),
is to so indicate by checking the appropriate box on a UCC Financing
Statement (Form UCC1) [BEEH Addendum filed with respect to the
finaneing statement| or by transmitting the requisite information in the
proper field in an electronic filing that is such Initial [initial] financing
statement or is part of such financing statement.

$95.102.  Search Request Delivery.

UCC search requests may be delivered to the filing office by any of the
means by which UCC records may be delivered to the filing office. A
search request may not be delivered by checking a box or otherwise in-
cluding a search request in or on an Initial financing statement, but may
be delivered in or on a separate search request after the Initial financing
statement is filed. [A search request for a debtor named on an initial -
if the form is aceepted and the relevant search fee is also tendered:]

$95.104. Fees.

(a) Filing fee. The fee for filing and indexing a UCC record
of one or two pages communicated on paper or in a paper-based for-
mat (including faxes) is pursuant to §9.525(a)(1), Texas Business and
Commerce Code. If there are additional pages, the fee is pursuant to
§9.525(a)(2), Texas Business and Commerce Code. The fee for filing
and indexing a UCC record communicated by a medium authorized by
these sections which is other than on paper or in a paper-based format
is pursuant to §9.525(a)(3), Texas Business and Commerce Code. The
fee for filing and indexing a master amendment [filing] delivered in a
format pursuant to §9.512(f) and §9.514(d), Texas Business and Com-
merce Code, is pursuant to §9.525(f), Texas Business and Commerce
Code. The fee for filing and indexing a judicial finding of fact is pur-
suant to §51.905, Texas Government Code.

(b) Additional fees. In addition to fees set forth in subsection
(a) of this section, a fee pursuant to §9.525(b)(1), Texas Business and
Commerce Code, shall be paid for an Initial [initial] financing state-
ment that indicates that it is filed in connection with a public-finance
transaction, a fee pursuant to §9.525(b)(2), Texas Business and Com-
merce Code, shall be paid for an Initial [initial] financing statement that
indicates that it is filed in connection with a manufactured-home trans-
action, and a fee pursuant to §9.525(b)(3), Texas Business and Com-
merce Code, shall be paid for an Initial [initial] financing statement that
indicates that the debtor is a transmitting utility.

(¢) - (d) (No change.)
$95.106. Methods of Payment.

Filing fees and fees for public records services may be paid by the
following methods.

(1)-(2) (No change.)

(3) Electronic funds transfer. The filing office may accept
payment via electronic funds transfer under National Automated Clear-
ing House Association ("NACHA") rules from Remitters [remitters]
who have entered into appropriate NACHA-approved arrangements for
such transfers and who authorize the relevant transfer pursuant to such
arrangements and rules.

(4) Prepaid account. A Remitter [remitter] may open an ac-
count for prepayment of fees. The filing officer shall issue an account
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number to be used by a Remitter [remitter] who chooses to pay filing
fees by this method. The filing officer shall deduct filing fees from the
Remitter's [remitter's| prepaid account when authorized to do so by the
Remitter [remitter]. The Remitter [remitter] may authorize transactions
against the prepaid account by use of the Remitter's [remitter's] SOS-
Direct account, by written authorization, facsimile, and by telephone
authorization.

(5) (No change.)

(6) LegalEase. The filing office accepts payment via
LegalEase from Remitters [remitters] who have entered into appropri-
ate LegalEase arrangements for such transfers and who authorize the
relevant transfer pursuant to such arrangements.

$§95.107.  Overpayment and Underpayment Policies.

(a) Overpayment. The filing officer shall refund the amount
of an overpayment exceeding $5 to the Remitter [remitter]. The filing
officer shall accrue the amount of the overpayment to the prepaid ac-
count if the overpayment is less than $5. This amount may be refunded
only upon the written request of the Remitter [remitter].

(b) Underpayment. Upon receipt of a UCC record with an
insufficient fee, the filing officer shall do the following: The UCC
record and fee shall be returned to the Remitter [remitter] as provided
in §95.203 of this title (relating to Procedure Upon Refusal).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 1,
2013.

TRD-201305021

Carmen Flores

Deputy Director, Business and Public Filings

Office of the Secretary of State

Earliest possible date of adoption: December 15, 2013
For further information, please call: (512) 463-5591

¢ ¢ ¢

SUBCHAPTER B. ACCEPTANCE AND
REFUSAL OF DOCUMENTS
1 TAC §§95.201, 95.203 - 95.205

Statutory authority: The amendments are proposed in accor-
dance with §§9.501 - 9.527, Texas Business and Commerce
Code; §§261.001 - 261.012, Texas Business and Commerce
Code; §§14.001 - 14.007, Texas Property Code; Chapter 128,
Texas Agriculture Code; Chapter 188, Texas Agriculture Code;
§42.22, Texas Code of Criminal Procedure; §§70.3031 - 70.307,
Texas Property Code; §§70.401 - 70.410, Texas Property Code;
and §§51.901 - 51.905, Texas Government Code, which provide
the Secretary of State with the authority to adopt rules neces-
sary to administer Subchapter E of Chapter 9, Texas Business
and Commerce Code; Chapter 261, Texas Business and Com-
merce Code; Chapter 14, Uniform Federal Lien Registration Act,
Subtitle H of Title 5; Texas Agriculture Code, Subtitle E of Title 6;
Texas Agriculture Code, Subchapter D of Chapter 70; Property
Code, Subchapter E of Chapter 70, Property Code; and Sub-
chapter J of Chapter 51, Texas Government Code.

Cross-reference to statute: No other statutes, articles or codes
are affected by this proposal.

$95.201.  Time for Filing a Continuation Statement.

(a) First day permitted. The first day on which a continuation
statement may be filed is the date corresponding to the date upon which
the related financing statement would lapse, six months preceding the
month in which such financing statement would lapse. If there is no
such corresponding date, the first day on which a continuation may be
filed is the last day of the sixth month preceding the month in which
the financing statement would lapse. This subsection [The foregoing
provisien] is subject to the ability of the filing office to take delivery
of the continuation statement as tendered and to §95.101 of this title
(relating to Means to Deliver UCC Records; Time of Filing).

(b) Last day permitted. The last day on which a continuation
statement may be filed is the date upon which the related financing
statement lapses. This subsection [The foregoing provision] is subject
to the ability of the filing office to take delivery of the continuation
statement as tendered and to §95.101 of this title. Accordingly, the
time of filing of the continuation statement under §95.101 of this title
must be on or prior to such last day and delivery by certain means of
communication may not be available on such last day if the filing office
is not open for business on such day.

$95.203.  Procedure Upon Refusal.

Except as provided in §95.107 of this title (relating to Overpayment and
Underpayment Policies), if the filing officer finds grounds to refuse a
UCC record, the filing officer shall return the document, if written, to
the Remitter [remitter] and may return or refund the filing fee. Com-
munication of the refusal, the reason(s) for the refusal and other re-
lated information will be made to the Remitter [remitter] as soon as
practicable and in any event within two business days after the refused
UCC record was received by the filing office, by the same means as the
means by which such UCC record was delivered to the filing office,
or by mail or such more expeditious means as the filing office shall
determine. Records of refusal, including a copy of the refused UCC
record and the ground(s) for refusal, shall be maintained until the first
anniversary of the lapse date that applies or would have applied to the
related financing statement, assuming that the refused record had been
accepted and filed.

$95.204. Refusal Errors.

If a secured party or a Remitter [remitter] demonstrates to the satisfac-
tion of the filing officer that a UCC record that was refused for filing
should not have been refused under §95.202 of this title (relating to
Grounds for Refusal), the filing officer will file the UCC record with the
filing date and time the UCC record was originally tendered for filing.
A filing officer statement record relating to the relevant Initial [initial]
financing statement will be placed in the UCC information manage-
ment system on the date that the corrective action was taken. The filing
officer statement must provide the date of the correction and explain the
nature of the corrective action taken. The record shall be preserved for
so long as the record of the Initial [initial] financing statement is pre-
served in the UCC information management system.

$§95.205.  Notification of Defects.

Nothing in these sections prevents a filing officer from communicating
to a filer or a Remitter [remitter] that the filing officer noticed apparent
potential defects in a UCC record, whether or not it was filed or refused
for filing. However, the filing office is under no obligation to do so and
may not, in fact, have the resources to do so or to identify such defects.
The responsibility for the legal effectiveness of filing rests with filers
and Remitters [remitters] and the filing office bears no responsibility
for such effectiveness.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.
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Filed with the Office of the Secretary of State on November 1,
2013.

TRD-201305022

Carmen Flores

Deputy Director, Business and Public Filings

Office of the Secretary of State

Earliest possible date of adoption: December 15, 2013
For further information, please call: (512) 463-5591

¢ ¢ ¢

SUBCHAPTER C. UCC INFORMATION
MANAGEMENT SYSTEM
1 TAC §§95.300 - 95.307, 95.309, 95.310, 95.313

Statutory authority: The amendments are proposed in accor-
dance with §§9.501 - 9.527, Texas Business and Commerce
Code; §§261.001 - 261.012, Texas Business and Commerce
Code; §§14.001 - 14.007, Texas Property Code; Chapter 128,
Texas Agriculture Code; Chapter 188, Texas Agriculture Code;
§42.22, Texas Code of Criminal Procedure; §§70.3031 - 70.307,
Texas Property Code; §§70.401 - 70.410, Texas Property Code;
and §§51.901 - 51.905, Texas Government Code, which provide
the Secretary of State with the authority to adopt rules neces-
sary to administer Subchapter E of Chapter 9, Texas Business
and Commerce Code; Chapter 261, Texas Business and Com-
merce Code; Chapter 14, Uniform Federal Lien Registration Act,
Subtitle H of Title 5; Texas Agriculture Code, Subtitle E of Title 6;
Texas Agriculture Code, Subchapter D of Chapter 70; Property
Code, Subchapter E of Chapter 70, Property Code; and Sub-
chapter J of Chapter 51, Texas Government Code.

Cross-reference to statute: No other statutes, articles or codes
are affected by this proposal.

$95.300. General.

The filing officer uses a UCC [an] information management system
to store, index, and retrieve information relating to financing state-
ments. The UCC information management system includes an index of
the names of debtors included on financing statements that are Active
Records [active records]. No distinction will be made between upper
and lower case letters for indexing purposes. The sections in this sub-
chapter describe the UCC information management system.

§95.301.

Primary Data Elements.

The primary data elements used in the UCC information management
system are the following.

(1) Identification numbers.

(A) Each Initial [initial] financing statement is identi-
fied by its file number. Identification of the Initial [initial] financing
statement is stamped on written UCC records or otherwise permanently
associated with the record maintained for UCC records in the UCC in-
formation management system. A record is created in the UCC infor-
mation management system for each Initial [nitial] financing statement
and all information comprising such record is maintained in the system.
The record is identified by the same information assigned to the Initial
[initial] financing statement.

(B) A UCC record other than an Initial [initial] financ-
ing statement is identified by a unique file number assigned by the fil-
ing officer. In the UCC information management system, records of all
UCC records other than Initial [initial] financing statements are linked
to the record of their related Initial [initial] financing statement.

(2) Type of record. The type of UCC record from which
data is transferred is identified in the UCC information management
system from information supplied by the Remitter [remitter].

(3) Filing date and filing time. The filing date and filing
time of UCC records are stored in the UCC information management
system. Calculation of the lapse date of an Initial [initial] financing
statement is based upon the filing date.

(4)- (5) (No change.)

(6) Lapse indicator. An indicator is maintained by which
the UCC information management system identifies whether or not a
financing statement will lapse and, if it does, when it will lapse. The
lapse date is determined as provided in §§95.306(3), 95.307, 95.308(a),
and 95.408 of this title (relating to Initial Financing Statement; Amend-
ments Generally; Continuation Statement; and Lapse Date and Time).

(7) (No change.)
$95.302.  Individual Debtor Names.
For purposes of these sections, an "individual debtor name" is any name
provided as a debtor name in a UCC record in a format that identifies
the name as that of a debtor who is an individual, without regard to
the nature or character of the name or to the nature or character of the
actual debtor.

(1) [*]Individual name fields["]. Individual debtor names
are stored in files that include only the individual debtor names, and
not organization debtor names. Separate data entry fields are estab-
lished for surnames (last or family names), first personal names (given),
and additional name(s)/initial(s) [first (given); middle (given), and last
names {surnames or family names)] of individuals. The name of a
debtor with a single name (e.g., "Cher") is treated as a surname [last
name] and shall be entered in the individual surname [last name] field.
The filing officer assumes no responsibility for the accurate designa-
tion of the components of a name but shall accurately enter the data in
accordance with the filer's designations.

(2) Titles, prefixes and suffixes. Titles, prefixes (e.g.
"Ms.") and suffixes or indications of status (e.g. "M.D.") are not
typically part of a debtor's name. Suffixes used to distinguish between
family members with identical names (e.g., "JR.") should be provided
in the suffix field. However, when entering a "name" into the UCC
information management system, the data will be entered exactly as
they appear.

(3) Extended debtor name field. The financing statement
form has limited space for individual debtor names. If any portion of
the individual debtor name is too long for the corresponding field, the
filer is instructed to check the box that indicates the name was too long
and enter the name in item 10 of the addendum Form UCCIAd. A
filing officer shall not refuse to accept a financing statement that lacks
debtor information in item 1 and/or item 2 if the record includes an
addendum that provides a debtor name in item 10.

(4) [#)] Truncation - individual names. Personal name
fields in the UCC information management system are fixed in length.
Although filers should continue to provide full names on their UCC
records, a name that exceeds the fixed length is entered as presented to
the filing officer, up to the maximum length of the data entry field. The
lengths of data entry name fields are as follows.

(A) Surname [First name]: 50 characters.
(B) First personal name [Middle name]: 50 characters.
(C) Additional name(s)/initial(s) [Last name]: 50 char-

acters.
(D) Suffix: 6 characters.
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$95.303.  Organization Debtor Names.

For purposes of these sections, an "organization debtor name" is any
name provided as a debtor name in a UCC record in a format that iden-
tifies the name as that of a debtor who is an organization, without regard
to the nature or character of the name or to the nature or character of
the actual debtor.

(1) Single field. Organization debtor names are stored in
files that include only [the] organization debtor names and not individ-
ual debtor names. A single field is used to store an organization debtor
name.

(2) (No change.)
§95.304. Collateral Being Administered by a Decedent's Personal
Representative [Estates].

The debtor name to be provided on a financing statement when the col-
lateral is being administered by a decedent's personal representative
[for a debtor that is an estate] is the name of the relevant decedent. In
order for the UCC information management system to function in [is]
accordance with the usual expectations of filers and searchers, the filer
should provide the debtor name as an individual debtor name. How-
ever, the filing office will enter data submitted by a filer in the fields
designated by the filer exactly as it appears in such fields.

§95.305.  Collateral Held in a Trust [Trusts].

The debtor name to be provided when the collateral is held in a trust
that is not a registered organization [for a debter that is a trust or a
trustee aeting in respeet of trust property]| is the name of the trust as
set forth in its organic record(s), if the trust has such a name or, if the
trust is not so named, the name of the trust's settlor. In order for the
UCC information management system to function in accordance with
the usual expectations of filers and searchers, the name of a trust or of
a settlor that is an organization should be provided as an organization
debtor name, and the name of a settlor who is an individual should be
provided as an individual debtor name, in each case without regard to
the nature or character of the debtor. Notwithstanding the foregoing,
the filing office will enter data submitted by a filer in the fields desig-
nated by the filer exactly as it appears in such fields.

$§95.306. Initial Financing Statement.

Upon the filing of an Initial [initial] financing statement the status of
the parties and the status of the financing statement shall be as follows.

(1) Status of secured party. Each secured party named on
an Initial [initial] financing statement shall be a secured party of record,
except that if the UCC record names an assignee, the secured party/as-
signor shall not be a secured party of record and the secured party/as-
signee shall be a secured party of record.

(2) Status of debtor. Each debtor name provided by the
Initial [initial] financing statement shall be indexed in the UCC infor-
mation management system so long as the financing statement is an
Active Record [aetive record].

(3) Status of financing statement. The financing statement
shall be an Active Record [aetive record]. A lapse date shall be calcu-
lated, five years from the file date, unless:

(A) the Initial [initial] financing statement indicates as
provided in §95.101(8) of this title (relating to Means to Deliver UCC
Records; Time of Filing) that it is filed with respect to a public-fi-
nance transaction or a manufactured-home transaction, in which case
the lapse date shall be thirty years from the file date; or

(B) the Initial [initial] financing statement indicates as
provided in §95.101(8) of this title that it is filed against a transmitting
utility, in which case there shall be no lapse date.

$95.307. Amendments Generally.

Upon the filing of an amendment the status of the parties shall be un-
changed, except that in the case of an amendment that adds a debtor
or secured party, the new debtor or secured party shall be added to the
appropriate index and associated with the record of the financing state-
ment in the UCC information management system, and an amendment
that designates an assignee shall cause the assignee to be added as a se-
cured party of record with respect to the affected financing statement in
the UCC information management system. Notwithstanding the filing
of an amendment that deletes a debtor or a secured party from a financ-
ing statement, no debtor or secured party of record is deleted from the
UCC information management system. A deleted secured party will
still be treated by the filing office as a secured party of record as the fil-
ing office cannot verify the effectiveness of an amendment. In general,
the filing of an amendment does not affect the status of the financing
statement[; but an amendment that indicates that the debtor is a trans-
mitting utility will cause the filing office to reflect in the information
management system that the amended finaneing statement has no lapse
date].

$95.309. Termination.

The filing of a termination statement shall have no effect upon the sta-
tus of any party to the financing statement or upon the status of the
financing statement.

$95.310. Information [Correction] Statement.

The filing of an information [a eerreetior] statement shall have no ef-
fect upon the status of any party to the financing statement, the status
of the financing statement or to the information maintained in the UCC
information management system.

§95.313.  Removal of Record.

A financing statement must remain as an Active Record [ aetive record]
until at least one year after it lapses, or if it is indicated to be filed against
a transmitting utility, until at least one year after it is terminated with
respect to all secured parties of record. On or after the first anniversary
of such lapse or termination date, the filing office or the UCC informa-
tion management system may remove the financing statement and all
related UCC records from the Searchable Indexes [searchable indexes]
or from the UCC information management system and upon such re-
moval, the removed UCC Records [reeords] shall cease to be Active
Records [aetive reeords]. UCC Records [records] removed from the
UCC information management system shall be maintained as provided
in §95.407 of this title (relating to Archives - General).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 1,

2013.

TRD-201305023

Carmen Flores

Deputy Director, Business and Public Filings

Office of the Secretary of State

Earliest possible date of adoption: December 15, 2013
For further information, please call: (512) 463-5591

¢ ¢ ¢

SUBCHAPTER D. FILING AND DATA ENTRY
PROCEDURES
1 TAC §§95.401 - 95.403, 95.406, 95.408
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Statutory authority: The amendments are proposed in accor-
dance with §§9.501 - 9.527, Texas Business and Commerce
Code; §§261.001 - 261.012, Texas Business and Commerce
Code; §§14.001 - 14.007, Texas Property Code; Chapter 128,
Texas Agriculture Code; Chapter 188, Texas Agriculture Code;
§42.22, Texas Code of Criminal Procedure; §§70.3031 - 70.307,
Texas Property Code; §§70.401 - 70.410, Texas Property Code;
and §§51.901 - 51.905, Texas Government Code, which provide
the Secretary of State with the authority to adopt rules neces-
sary to administer Subchapter E of Chapter 9, Texas Business
and Commerce Code; Chapter 261, Texas Business and Com-
merce Code; Chapter 14, Uniform Federal Lien Registration Act,
Subtitle H of Title 5; Texas Agriculture Code, Subtitle E of Title 6;
Texas Agriculture Code, Subchapter D of Chapter 70; Property
Code, Subchapter E of Chapter 70, Property Code; and Sub-
chapter J of Chapter 51, Texas Government Code.

Cross-reference to statute: No other statutes, articles or codes
are affected by this proposal.

$95.401.
(a) Characters of print acceptable in names.
(1) (No change.)

(2) No distinction will be made between upper and lower
case [lewerease] letters for indexing purposes. No distinction as to
typeface or font in the presentation of any name will be recognized.
Subscript or superscript characters cannot be entered into the computer
records of the secretary of state; consequently, such characters will not
appear above or below the other characters in the name. Example: H O
will appear as H20.

(3)-(4) (No change.)

(b) Data entry. Data that meets the guidelines in subsection
(a) of this section are entered into the UCC information management
system exactly as provided in the UCC record, without regard to appar-
ent errors. Data provided in electronic form that meets the guidelines
of subsection (a) of this section is transferred to the UCC information
management system exactly as submitted by the Remitter [remitter].

§95.402.

The filing office will verify accuracy of the data from UCC records
entered in accordance with §95.401 of this title (relating to Data
Entry) into the UCC information management system, except that
debtor name data are verified by double-blind keying. Data entry
performed by Remitters [remitters] with respect to electronically filed
UCC records is the responsibility of the Remitter [remitter| and is not
verified by the filing office.

$95.403.  Master Amendments [Filings].
(a) (No change.)

(b) A master amendment [filing] shall consist of a written doc-
ument describing the requested amendment or assignment on a form
approved by the filing office, and a machine readable file furnished
by the Remitter [remitter] and created to the filing officer's specifica-
tions containing appropriate indexing information. A copy of the mas-
ter amendment [filing] specifications is available from the filing officer
upon request. Acceptance of a master amendment [filing] is condi-
tioned upon the determination of the filing officer in the filing officer's
sole discretion.

$95.406. Judicial Finding of Fact.

A record is created for the certified copy of the judicial finding of fact
that bears the file number for the judicial finding of fact and the date and
time of filing. The record of the judicial finding of fact is associated

Data Entry.

Verification of Data Entry.

with the record of the related Initial [initial] financing statement in a
manner that causes the judicial finding of fact to be retrievable each
time a record of the financing statement is retrieved.

§95.408. Lapse Date and Time.

A lapse date is calculated for each Initial [initial] financing statement
(unless the debtor is indicated to be a transmitting utility). The lapse
date is the same date of the same month as the filing date in the fifth year
after the filing date or relevant subsequent fifth anniversary thereof if a
timely continuation statement is filed, but if the Initial [initial] financ-
ing statement indicates that it is filed with respect to a public-finance
transaction or a manufactured-home transaction, the lapse date is the
same date of the same month as the filing date in the thirtieth year af-
ter the filing date. The lapse takes effect at midnight at the end of the
lapse date. The relevant anniversary for a February 29 filing date shall
be [the] March 1 in the fifth year following the year of the filing date.
If the last day of any period is a Saturday, Sunday, or legal holiday,
the period is extended to include the next day that is not a Saturday,
Sunday, or legal holiday in accordance with §311.014(b), Texas Gov-
ernment Code.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 1,
2013.

TRD-201305024

Carmen Flores

Deputy Director, Business and Public Filings

Office of the Secretary of State

Earliest possible date of adoption: December 15, 2013
For further information, please call: (512) 463-5591

¢ ¢ ¢

SUBCHAPTER E. SEARCH REQUESTS AND
REPORTS
1 TAC §§95.500 - 95.503, 95.505

Statutory authority: The amendments are proposed in accor-
dance with §§9.501 - 9.527, Texas Business and Commerce
Code; §§261.001 - 261.012, Texas Business and Commerce
Code; §§14.001 - 14.007, Texas Property Code; Chapter 128,
Texas Agriculture Code; Chapter 188, Texas Agriculture Code;
§42.22, Texas Code of Criminal Procedure; §§70.3031 - 70.307,
Texas Property Code; §§70.401 - 70.410, Texas Property Code;
and §§51.901 - 51.905, Texas Government Code, which provide
the Secretary of State with the authority to adopt rules neces-
sary to administer Subchapter E of Chapter 9, Texas Business
and Commerce Code; Chapter 261, Texas Business and Com-
merce Code; Chapter 14, Uniform Federal Lien Registration Act,
Subtitle H of Title 5; Texas Agriculture Code, Subtitle E of Title 6;
Texas Agriculture Code, Subchapter D of Chapter 70; Property
Code, Subchapter E of Chapter 70, Property Code; and Sub-
chapter J of Chapter 51, Texas Government Code.

Cross-reference to statute: No other statutes, articles or codes
are affected by this proposal.

$§95.500. General Requirements.

The filing officer maintains for public inspection a searchable index for
all Active Records [aetive records] in the UCC information manage-
ment system. Active Records [reeords] will be retrievable by the name
of the debtor, with no distinction made between upper and lower case
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letters, or by the file number of the related Initial financing statement,
and each Active Record [aetive record] related to an Initial [initial] fi-
nancing statement is retrieved with the Initial [initial] financing state-
ment using either retrieval method.

§95.501.

Search requests shall include the following:

Search Requests - Required Information.

(1) Name searched. A search request must set forth the
name of the [a] debtor to be searched using designated fields for or-
ganization or individual surname, first personal name and additional
name(s)/initial(s) [first; middle and last names]. A search request will
be processed using the data and designated fields exactly as submitted,
including the submission of no data in a given field, without regard to
the nature or character of the debtor that is subject of the search.

(2) - (4) (No change.)
§95.502.  Search Requests - Optional Information.

Search requests may include the following:
(1) (No change.)

(2) Scope of search. A search request may ask for a search
that reports all Active Records [aetive reeords] retrieved by the search.

(3) (No change.)

(4) Search request with filing. If a filer requests a search at
the time an Initial [initial] financing statement is filed by submitting a
search request with the Initial [eheeking the appropriate box or pepu-
lating the appropriate field in or on the initial] financing statement at
the time it is tendered for filing, the search request shall be deemed
to request a search to be conducted as soon as practicable such that it
would include all UCC records filed, against the debtor name(s) pro-
vided on the Initial [initial] financing statement, on or prior to the date
the Initial [initial] financing statement is filed. The search to reflect
should be held until the filing office through date meets or exceeds the
date the Initial financing statement was filed.

$§95.503.  Search Methodology.

Search results are produced by the application of search logic to the
name presented to the filing officer. Human judgment does not play a
role in determining the results of the search.

(1) Standard search logic. Subparagraphs (A) - (J) of this
paragraph describe the filing office's standard search logic and apply to
all searches except for those where the search request specifies that a
non-standard search logic be used:

(A) (No change.)

(B) No distinction is made between upper and lower
case [lewerease] letters.

(C) (No change.)

(D) Punctuation marks and accents are disregarded. For
the purposes of this section [paragraph], punctuation and accents in-
clude all characters other than the numerals 0 through 9 and letters A
through Z (in any case) of the English alphabet.

(E) - (G) (No change.)

(H) For first personal name and additional name(s)/ini-
tial(s) [middle names] of individual debtor names, initials are treated
as the logical equivalent of all names that begin with such initials
or no name or initial, and first personal name and no additional
name(s)/initial(s) [middle name or initial] is equated with all additional
name(s)/initial(s) [middle names and initials]. For example, a search
request for "John A. Smith" would cause the search to retrieve all

filings against all individual debtors with "John" or the initial "J" as
the first personal name, "Smith" as the surname [last rame], and with
the initial "A" or any name beginning with "A" or no name or initial
in the additional name(s)/initial(s) [middle name] field. If the search
request were for "John Smith" (first personal name and surname
[fast nrames] with no designation in the additional name(s)/initial(s)
[middle name] field), the search would retrieve all filings against
individual debtors with "John" or the initial "J" as the first personal
name, "Smith" as the surname [last name] and with any name or initial
or no name or initial in the additional name(s)/initial(s) [middle name]
field. In addition, Texas will also retrieve filings with first personal
name equivalents. If the search request were for "John Smith" the
search would also retrieve records with the first personal name "Jack",
"Johnnie", "Johnny", and "Jonathan". The following is a list of all first
personal name equivalents that are considered.

Figure: 1 TAC §95.503(1)(H) (No change.)

(I) If the name being searched is the surname [last
name] of an individual debtor name without any first personal name or
additional name(s)/initial(s) [middle name] provided, the search will
retrieve from the UCC information management system all financing
statements with individual debtor names with the surname [last name]
being searched.

(J) After using subparagraphs (A) - (I) of this paragraph
to modify the name being searched, the search will retrieve from
the UCC information management system all Active Records [aetive
reeords] that pertain to financing statements with debtor names that,
after being modified as provided in this section, exactly match the
modified name being searched.

(2) Non-standard search logic. The following non-stan-
dard search logic option is available for customers that have access to
our online search site: wildcard debtor name search. This search op-
tion allows customers to search a character string at the beginning or
anywhere within the organization, surname [fast] and/or first personal
name fields. The displayed results consist only of the filing number and
the debtor name.

$95.505.  Search Responses.

Responses to a search request shall include the following.
(1) (No change.)

(2) Introductory information. A filing officer shall include
the following information with a UCC search response:

(A) - (E) (No change.)

(F) Scope of search. Search results shall consist of all
Active Records [aetive records].

(G) - (J) (No change.)

(K) Copies. Certified, Plain, Copies [plain; eopies], not
Requested [requested], Partial Copies [partial eopies], and Specified
Copies [speeified eopies].
(3) Report. The search report shall contain the following.
(A) (No change.)

(B) Search report identification number. Unique num-
ber assigned under paragraph (2)(B) of this section.

(C) Identification of financing statement. Identification
of each Initial [initial] financing statement, including a listing of all
related amendments, information [eerreetion] statements, or filing of-
ficer notices, filed on or prior to the through date corresponding to the
search criteria. Financing statement information shall include, but is
not limited to the following:
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(i) Initial financing statement file number. The
Initial [initial] financing statement file number.

(ii) - (x) (No change.)
(xi) Information [Cerreetion] statement filing date

and time. The date and time an information [a eerreetion] statement, if
any, was filed.

(xii) - (xiii) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 1,
2013.

TRD-201305025

Carmen Flores

Deputy Director, Business and Public Filings

Office of the Secretary of State

Earliest possible date of adoption: December 15, 2013
For further information, please call: (512) 463-5591

¢ ¢ ¢

SUBCHAPTER F. OTHER NOTICES OF LIENS
1 TAC §95.604, §95.605

Statutory authority: The amendments are proposed in accor-
dance with §§9.501 - 9.527, Texas Business and Commerce
Code; §§261.001 - 261.012, Texas Business and Commerce
Code; §§14.001 - 14.007, Texas Property Code; Chapter 128,
Texas Agriculture Code; Chapter 188, Texas Agriculture Code;
§42.22, Texas Code of Criminal Procedure; §§70.3031 - 70.307,
Texas Property Code; §§70.401 - 70.410, Texas Property Code;
and §§51.901 - 51.905, Texas Government Code, which provide
the Secretary of State with the authority to adopt rules neces-
sary to administer Subchapter E of Chapter 9, Texas Business
and Commerce Code; Chapter 261, Texas Business and Com-
merce Code; Chapter 14, Uniform Federal Lien Registration Act,
Subtitle H of Title 5; Texas Agriculture Code, Subtitle E of Title 6;
Texas Agriculture Code, Subchapter D of Chapter 70; Property
Code, Subchapter E of Chapter 70, Property Code; and Sub-
chapter J of Chapter 51, Texas Government Code.

Cross-reference to statute: No other statutes, articles or codes
are affected by this proposal.

§95.604.  Notice of Agricultural Chemical and Seed Liens.

(a) Filing. Agricultural chemical and seed liens will be
accepted for filing as defined in Chapter 128, Texas Agriculture
[Agrieultural] Code. Agricultural chemical and seed liens are filed and
indexed within the UCC information management system. A separate
notice of claim of lien is submitted for each agricultural chemical and
seed lien.

(1)-(3) (No change.)
(b) - (d) (No change.)
§95.605. Notice of Liens for Animal Feed.

(a) Filing. Animal feed liens will be accepted for filing as de-
fined in Chapter 188, Texas Agriculture [Agrieultaral] Code. Animal
feed liens are filed and indexed within the UCC information manage-
ment system. A separate notice of claim of lien is submitted for each
animal feed lien.

(1)-(3) (No change.)
(b) - (d) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 1,
2013.

TRD-201305026

Carmen Flores

Deputy Director, Business and Public Filings

Office of the Secretary of State

Earliest possible date of adoption: December 15, 2013
For further information, please call: (512) 463-5591

¢ ¢ ¢

CHAPTER 96. ELECTRIC UTILITY
TRANSITION PROPERTY NOTICE FILINGS

The Office of the Secretary of State proposes amendments
to §§96.1 - 96.7, concerning General Provisions; §96.20 and
§96.21, concerning Duties of the Filing Officer; and §§96.40,
96.41 and 96.44, concerning Standards of Review and Indexing.

The purpose of the amendments to the Uniform Commercial
Code rules is to reflect current filing policies and procedures due
to statutory requirements and to conform to national model ad-
ministrative rules promulgated by the International Association
of Commercial Administrators (IACA).

Randy Moes, Director, has determined that for the first five-year
period the amendments will be in effect there will be no fiscal im-
plications to the state or local governments as a result of adopt-
ing these sections.

Mr. Moes also has determined that for each year of the first five
years the sections are in effect, the public benefit anticipated will
be clarification in matters related to filing of Uniform Commercial
Code documents with the Secretary of State and the submission
of information requests. There will be no effect on large busi-
nesses, small businesses or micro-businesses. There will be no
anticipated economic cost to individuals.

Comments on the proposals may be submitted to Randy Moes,
Director, Uniform Commercial Code Section, P.O. Box 13193,
Austin, Texas 78711-3193. In order to be considered all com-
ments must be received by 5:00 p.m. on December 13, 2013.

SUBCHAPTER A. GENERAL PROVISIONS
1 TAC §§96.1 - 96.7

Statutory authority: The amendments are proposed under
§8§9.501 - 9.527, Texas Business and Commerce Code, and
§39.309, Texas Utilities Code, which provide the Secretary of
State with the authority to adopt rules necessary to administer
Subchapter E of Chapter 9, Texas Business and Commerce
Code, and Subchapter G of Chapter 39, Texas Utilities Code.

Cross-reference to statute: No other statutes, articles or codes

are affected by this proposal.
§96.1.  Definitions.

The following words and terms, when used in this chapter, have the
following meanings, except as the context otherwise clearly requires:
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(5) "File Number" means the unique identifying informa-
tion assigned to an initial transition property notice filing by the filing
officer for the purpose of identifying the transition property notice and
all documents relating to that transition property notice in the filing of-
ficer's UCC information management system. For an initial transition
property notice filed prior to July 1, 2001, the file number includes the
year of filing expressed as a two-digit number followed by a unique
eight-digit number assigned to the transition property notice by the fil-
ing officer. For a transition property notice with an initial transition
property notice filed on or after July 1, 2001, the file number includes
three segments; the year of filing expressed as a two-digit number, fol-
lowed by a unique eight-digit number assigned to the transition prop-
erty notice by the filing office and ending with a two-digit verification
number assigned by the filing office but mathematically derived from
the numbers in the first two segments. The filing number bears no re-
lation to the time of filing and is not an indicator of priority.

(6) - (22) (No change.)
$96.2.  Place of Filing and Filing Office Information.

(a) A transition property notice and each document filed pur-
suant to this chapter shall be filed with the filing officer at the filing
office by the filing party and be accompanied by the payment of any
required fees. Acceptable methods of payment are the same as those

identified in §96.6 [§95-113] of this title.

(b) Information on the procedures and forms for filing pur-
suant to this chapter, submittals, requests, and other information or in-
structions can be obtained upon request directed to the Office of the
Secretary of State, Business and Public [Statatery] Filings Division,
Uniform Commercial Code Section. The filing office will disseminate
information of its location, mailing address, telephone and fax num-
bers, and its website and other electronic "addresses" through usual
and customary means.

(¢) (No change.)

§96.3.  Document Delivery.

A transition property notice filing may be presented for filing at the
filing office as follows:

(1) (No change.)

(2) A filing may be delivered by delivery service at the
street address of the filing office. The file [filing] time for a transi-
tion property notice delivered by delivery service is 5:00 PM CT on a
day the filing office is open to the public (even though the transition
property notice document may not yet have been accepted for filing
and may be subsequently rejected).

(No change.)

(3) A filing may be delivered by postal service delivery to
the filing office's street or mailing address. The file time for a transition
property notice [HEE] document delivered by this method is [the] 5:00
PM CT on a day the filing office is open to the public (even though the
transition property notice document may not yet have been accepted
for filing and may be subsequently rejected).

(4) A filing may be delivered by facsimile transmission to
the filing office's fax filing telephone number. The file time for a tran-
sition property notice document delivered by this method is when de-
livery of the transition property notice [document] is accepted by the
filing office (even though the transition property notice document may
not yet have been accepted for filing and[5] may be subsequently re-
jected, and may indicate that the transition property notice document
was received at an earlier time). Filings delivered by facsimile trans-
mission must be accompanied by payment of the filing fees by credit
card.

$96.4.  Approved Forms.

(a) Forms for transition property notices [netice documents|
that conform to the requirements of this rule will be acceptable by the
filing office.

(b) (No change.)
$§96.5. Fees.
(a) (No change.)

(b) The fee for processing [respending te] an information re-
quest which was communicated on paper or in a paper-based format is

pursuant to §9.525(d)(1), Texas Business and Commerce Code. The
fee for processing [respending te] an information request which was
communicated by XML is $3 and by SOSDirect is $15. The fee for re-
sponding to a web inquiry which was communicated by SOSDirect is
$1. [a medium as deseribed in §95:350 et seq- of thistitleis $3 and by a
medium as described in §95.370 et seq. of this title is $15. The fee for
responding to a web inquiry which was communicated by a medium
described in §95.370 et seq. of this title is $1.]

(¢) The fee for certified copies of transition property notice
filings made in connection with an information request is pursuant to
§405.031 [§552:261], Texas Government Code[; and §7+8 of this ti-
tle].

(d) The fee for uncertified copies of records is pursuant to
§552.261, Texas Government Code, and §71.8 of this title (relating to
Fees for Copies of Public Information).

$96.6. Methods of Payment.

Filing fees and fees for public records services may be paid by the
[foHewing] methods as described in §95.106 of this title.

D Cash: The filing officer discourages eash payment un-
less made in person to the cashier at the filing office.]

H2) Checks: Cheeks made payable or endorsed to the filing
office; including cheecks in an amount to be filled in by a filing officer
but not to exceed & particular amount; will be aceepted for payment if
they are cashier's cheeks or certified cheeks drawn on a bank aceeptable
to the filing office or if the drawer is acceptable to the filing office: Al

payment via eleetronic funds transfer under National Automated Clear-
ing House Association (' NACHA"™ rules from remitters whe have en-
tered into appropriate NACHA-approved arrangements for such trans-
fers and whe autherize the relevant transfer pursuant to such arrange-
ments and rules.]

f4) Client account: A remitter may open an account for
the filing officer. The filing officer shall issue an account number to be
used by a remitter who choeses to pay filing fees in advanee: The filing
authorized to do so by the remitter. The remitter may authorize trans-
aceount; by written autherization; faesimile; and by telephene autheo-

card issuers are: American Express; Discover, MasterCard; or VISA or
then existing between the Office of the Seeretary of State; the Comp-
date of the eard; the name of the approved card issuer; the name of the
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person or entity to whom the card was issued, and the billing address
for the card. Payment will not be deemed tendered until the issuer or
its agent has confirmed to the filing office that payment will be forth-
coming. Fees paid by credit card are subject to a statutorily authorized
convenience fee of the total fees incurred; when applicable. The con-
arrangements for such transfers and who autherize the relevant transfer
pursuant to such arrangements-}

$§96.7.  Overpayment and Underpayment Policies.

(a) Overpayment. The filing officer shall refund the amount of
an overpayment exceeding $5 to the Remitter. The filing officer shall
accrue the amount of the overpayment to the prepaid [elient] account
if the overpayment is less than $5. This amount may be refunded only
upon the written request of the Remitter. [remitter: If the everpayment
amount is $5 or more, it will be refunded to the remitter.]

(b) Underpayment. Upon receipt of a document with an insuf-
ficient fee, the filing officer shall do the following: The document and
fee shall be returned to the Remitter [remitter] as provided in §96.41 of
this title.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 1,
2013.

TRD-201305027

Carmen Flores

Deputy Director, Business and Public Filings

Office of the Secretary of State

Earliest possible date of adoption: December 15, 2013
For further information, please call: (512) 463-5591

¢ ¢ ¢

SUBCHAPTER B. DUTIES OF THE FILING
OFFICER
1 TAC §96.20, §96.21

Statutory authority: The amendments are proposed under
§8§9.501 - 9.527, Texas Business and Commerce Code, and
§39.309, Texas Utilities Code, which provide the Secretary of
State with the authority to adopt rules necessary to administer
Subchapter E of Chapter 9, Texas Business and Commerce
Code, and Subchapter G of Chapter 39, Texas Utilities Code.

Cross-reference to statute: No other statutes, articles or codes
are affected by this proposal.

$§96.20. Role of Filing Officer [Peliey].

The duties and responsibilities of the filing officer with respect to the
administration of the filing officer's UCC information management [a
filing] system under §39.309 of the Texas Ultilities Code are ministerial.
In accepting for filing or refusing to file a transition property notice
pursuant to these rules, the filing officer does not determine the legal
sufficiency or insufficiency of a document, determine that a security
interest in the transition property exists or does not exist, determine
that information in the document is correct or incorrect, in whole or in
part, or create a presumption that information in the document is correct
or incorrect, in whole or in part. [nene of the folowing]

fH Determine the legal sufficieney or insufficieney of a
document.|

{2) Determine that a security interest in transition property
exists or does not exist}

3) Petermine that information in the document is correct
or ineorreet; in whele or in part:

H4) Create a presumption that information in the document
is eorreet or incorreet; in whele or in part}
§96.21. Duties of the Filing Officer.

(a) Provided that there is no ground to refuse acceptance of a

transition property notice under §96.40 of this title, a transition property
notice is filed upon receipt by the filing officer with the filing fee and the

filing officer shall assign a file number to the transition property notice
document and index it in the UCC information management system.

(b) (No change.)

(c) The filing officer will mark each transition property notice
with a file number as described in §96.1 of this title. Identification of
the transition property notice is stamped on written transition property
notice documents or otherwise permanently associated with the record
maintained for transition property notice documents in the UCC infor-
mation management system. A record is created in the UCC informa-
tion management system for each transition property notice and all in-
formation comprising such record is maintained in such system. Such
record is identified by the same information assigned to the transition
property notice. A document other than an initial transition property
notice is identified by a unique file number assigned by the filing offi-
cer. In the UCC information management system, records of all tran-
sition property notices other than initial transition property notices are
linked to the record of their related initial transition property notice.

(d) - (¢) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 1,
2013.

TRD-201305028

Carmen Flores

Deputy Director, Business and Public Filings

Office of the Secretary of State

Earliest possible date of adoption: December 15, 2013
For further information, please call: (512) 463-5591

¢ ¢ ¢

SUBCHAPTER C. STANDARDS OF REVIEW
AND INDEXING
1 TAC §§96.40, 96.41, 96.44

Statutory authority: The amendments are proposed under
§89.501 - 9.527, Texas Business and Commerce Code, and
§39.309, Texas Utilities Code, which provide the Secretary of
State with the authority to adopt rules necessary to administer
Subchapter E of Chapter 9, Texas Business and Commerce
Code, and Subchapter G of Chapter 39, Texas Utilities Code.

Cross-reference to statute: No other statutes, articles or codes
are affected by this proposal.

$§96.40.  Grounds for Refusal of a Transition Property Notice.
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The following grounds are the sole grounds for the filing officer's re-
fusal to accept a transition property notice for filing. As used herein,
the term "legible" is not limited to refer only to written expressions on
paper: it requires a machine-readable transmission for electronic trans-
missions and an otherwise readily decipherable transmission in other
cases.

(1)-(2) (No change.)

(3) Lack of Identification of Initial Transition Property No-
tice Filing. A transition property notice other than an initial transition
property notice shall be refused if the document does not provide a file
number of a transition property notice in the UCC information man-
agement system that has not lapsed.

(4) (No change.)

(5) Fee. A document shall be refused if the document is
accompanied by less than the full filing fee tendered by a method de-

scribed in §96.6 [§95-H3] of this title.

§96.41.  Procedure upon Refusal.

(a) If the filing officer finds grounds under §96.40 of this title
to refuse acceptance of a transition property notice, the filing officer
shall return the document, if written, to the Remitter [submitter] and
may return or refund the filing fee. A refund may be delivered with the
returned document or under separate cover.

(b) The document shall be accompanied by a notice that con-
tains the date and time the document would have been filed had it been
accepted for filing (unless such date and time are stamped on the doc-
ument); and a brief description of the reason for refusal to accept the
document for purposes of filing and that cites the provision of §96.40
of this title that establishes the ground for refusal. The notice shall be
sent to the Remitter [submitter], whether or not the document or an-
other writing contains a request that an acknowledgment copy be sent
to a financing party or another person. The notice shall be sent no later
than the second business day after the filing office receives the docu-
ment.

$§96.44.  Identification and Indexing of Parties.

(a) Thename and address of a grantor or assignor of record of a
transition property notice is identified, indexed, stored and retrieved by
use of the term "debtor" in the UCC information management system
maintained by the filing officer.

(b) The name and address of each financing party or assignee
of record of a transition property notice is identified, indexed, stored,
and retrieved by use of the term "secured party" in the UCC information
management system maintained by the filing officer.

(¢) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 1,
2013.

TRD-201305029

Carmen Flores

Deputy Director, Business and Public Filings

Office of the Secretary of State

Earliest possible date of adoption: December 15, 2013
For further information, please call: (512) 463-5591

¢ ¢ ¢

TITLE 4. AGRICULTURE

PART 1. TEXAS DEPARTMENT OF
AGRICULTURE

CHAPTER 20. COTTON PEST CONTROL
SUBCHAPTER B. QUARANTINE
REQUIREMENTS

4 TAC §20.16

The Texas Department of Agriculture (the department) proposes
amendments to Chapter 20, Cotton Pest Control, Subchapter B,
§20.16, concerning restrictions on movement of regulated arti-
cles. The amendments are proposed to implement amendments
made to Texas Agriculture Code, §74.122, by Senate Bill 818
(SB 818), passed by the 83rd Regular Session of the Texas Leg-
islature (2013).

The proposed amendments to §20.16 change criteria for allow-
ing movement of regulated articles. The proposed amendments
prohibit movement of regulated articles from an area infested
with the boll weevil, if the area is not participating in the boll wee-
vil eradication program. In addition, exemptions in §20.16(b)
to the quarantine requirements of Subchapter B of this chap-
ter and exceptions in §20.16(c) to the prohibitions in §20.16(b)
to the movement of regulated articles are applicable under the
proposed amendments only if the regulated article is originating
from an area participating in the boll weevil eradication program.

The proposed amendments to §20.16 are designed to prevent
artificial movement of boll weevils from an area that is not par-
ticipating in the boll weevil eradication program into an area that
is participating in the program.

Dr. Awinash Bhatkar, Coordinator for Biosecurity and Agriculture
Resource Management, has determined that for the first five-
year period the proposed revised section is in effect, there will
be no implication for state or local government as a result of
enforcing or administering the section, as amended.

Dr. Bhatkar also has determined that for each year of the first five
years the amended section is in effect, the public benefits antic-
ipated as a result of enforcing the amended section will be to
protect the state's and cotton producers' investment in boll wee-
vil eradication and to accelerate eradication of the boll weevil
in Texas. There may be a fiscal impact on small or microbusi-
nesses and individual cotton producers required to comply with
§20.16, as amended. The actual financial impact of compliance
to businesses or individual cotton growers will fall on produc-
ers and equipment operators in areas that are infested with boll
weevils but that are not participating in the boll weevil eradica-
tion program. Currently there are no areas in Texas that fit that
description and many variables such as the availability of alter-
natives for the affected parties cannot be known; therefore, the
fiscal impact on small or microbusinesses and individual cotton
producers required to comply with §20.16, as amended, cannot
be calculated.

Comments on the proposed amendments may be submitted to
Dr. Awinash Bhatkar, Coordinator for Biosecurity and Agriculture
Resource Management, Texas Department of Agriculture, P.O.
Box 12847, Austin, Texas 78711. Comments must be received
no later than 30 days from the date of publication of the proposal
in the Texas Register.
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The amendments to §20.16 are proposed in accordance with
the Texas Agriculture Code, §74.006, which provides the depart-
ment with the authority to adopt rules as necessary for the effec-
tive enforcement and administration of Chapter 74, and §74.122,
which provides the department with the authority to adopt rules
relating to quarantining areas of Texas that are infested with the
boll weevil, including rules addressing the storage and prohibit-
ing the movement of cotton and regulated articles from an area
infested with the boll weevil if the area is not participating in the
boll weevil eradication program.

Texas Agriculture Code, Chapter 74, is affected by the proposal.
$§20.16. Restrictions.

(a) General. Movement of regulated articles is prohibited in
the following cases:

(1) - (2) (No change.)

(3) from or through a functionally eradicated area to an
eradicated area; [or]

(4) when the department determines that the movement
may cause an increase in infestation of boll weevil; or[:]

(5) from an area infested with the boll weevil if the area is
not participating in the boll weevil eradication program.

(b) Exemptions. The following are exempt from the require-
ments of this subchapter if the regulated article is originating from an
area participating in the boll weevil eradication program:

(1) - (3) (No change.)

(c) Exceptions. The following are exceptions to the restric-
tions in subsection (a) of this section if the regulated article is originat-
ing from an area participating in the boll weevil eradication program:

(1) - (4) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 4,
2013.

TRD-201305046

Dolores Alvarado Hibbs

General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: December 15, 2013
For further information, please call: (512) 463-4075

¢ ¢ ¢
TITLE 13. CULTURAL RESOURCES
PART 8. TEXAS FILM COMMISSION

CHAPTER 121. TEXAS MOVING IMAGE
INDUSTRY INCENTIVE PROGRAM
13 TAC §121.9

The Office of the Governor, Texas Film Commission (Commis-
sion) proposes an amendment to §121.9, concerning the Texas
Moving Image Industry Incentive Program.

The proposed amendment clarifies which documents will be ac-
cepted when verifying the residency of crew and cast members,
including military personnel stationed in Texas.

Heather Page, Director of the Commission, has determined that
for the first five-year period that the proposed amendment is in
effect there will be no fiscal implications to the state or to local
governments as a result of enforcing or administering the pro-
posed amendment. No cost to either government or the public
will result from the proposed amendment. There will be no im-
pact on small businesses or micro-businesses.

Ms. Page has also determined that for the first five-year period
that the proposed amendment is in effect the public benefit an-
ticipated as a result of the proposed amendment is a clearer un-
derstanding of the program's scope and participation in the pro-
gram. No economic costs are anticipated to persons who are
required to comply with the proposed amendment.

Written comments on the proposed amendment may be
hand-delivered to Office of the Governor, General Counsel Divi-
sion, 1100 San Jacinto, Austin, Texas 78701; mailed to P.O. Box
12428, Austin, Texas 78711-2428; or faxed to (512) 463-1932
and should be addressed to the attention of David Zimmerman,
Assistant General Counsel. Comments must be received within
30 days of publication of the proposal in the Texas Register.

The amendment is proposed pursuant to the Texas Government
Code, §485.022, which directs the Commission to develop a pro-
cedure for the submission of grant applications and the awarding
of grants, and Texas Government Code, Chapter 2001, Sub-
chapter B, which prescribes the standards for rulemaking by
state agencies.

No other codes, statutes, or articles are affected by this proposal.
§121.9.  Processing and Review of Applications.

(a) All applications will be reviewed in the order they are re-
ceived.

(b) Initial Review.

(1) Each application will go through an initial review
process when the Qualifying Application has been received.

(A) Ifa project submits a Qualifying Application with
required materials, the Applicant will receive an e-mail notifying them
that the Texas Film Commission (Commission) has received their com-
plete application and the preliminary eligibility determination process
will begin.

(B) Ifa project submits a Qualifying Application with-
out the required materials, the Applicant will receive an e-mail noti-
fying them that their application requires additional materials or docu-
mentation, and that not receiving them by the fifth Business Day prior
to the project's Principle Start Date may result in an application being
disqualified.

(2) Applicants will have the ability to amend information
on their application. The Commission may determine whether an Ap-
plicant's amendment(s) will require them to reapply or not.

(c) Preliminary Eligibility Determination.

(1) During the preliminary eligibility determination
process, the Commission will review the project's Qualifying Appli-
cation and budget to identify eligible expenditures and to determine if
the Applicant meets the minimum program requirements for in-state
spending, Texas Filming Days and Texas Residency.
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(2) The Commission will also review the Content Docu-
ment, as defined in §121.8(a)(1)(C) of this chapter, to determine if it is
appropriate.

(3) Finally, the Commission will examine the Qualifying
Application in light of the following criteria to assess, in the aggregate,
the potential magnitude of the economic impact of the project in the
State of Texas:

(A) The financial viability of the Applicant and the like-
lihood of successful project execution and planned spending in the
State of Texas;

(B) Proposed spending on existing state production in-
frastructure (such as soundstages and industry vendors);

(C) The number of Texas jobs estimated to be created
by the project;

(D) The ability to promote Texas as a tourist destination
through the conduct of the project and planned expenditure of funds;

(E) The magnitude of estimated expenditures in Texas;
and

(F) Whether the project will be directed or produced by
an individual who is a Texas Resident (where the term "produced by"
is intended to encompass a non-honorary producer with direct involve-
ment in the day to day production of the project, but above the level of
line producer).

(4) The Applicant will receive an e-mail notifying them
that the Qualifying Application has been approved if:

(A) The Qualifying Application meets all minimum
program requirements for in-state spending, Texas Filming Days and
Texas Residency, as determined by the Commission;

(B) The Commission determines to grant an award
based on the criteria specified in paragraph (3) of this subsection;

(C) The Content Document is appropriate; and

(D) Appropriated funds are then available at such time
of determination.

(5) Ifthe Commission denies a Qualifying Application, the
Applicant will receive an e-mail notifying them that the Qualifying
Application has been denied. The notice will inform the Applicant
whether the denial is based on failure to meet the minimum program
requirements, insufficient economic impact or inappropriate content.
Qualifying Applications will be assessed at the point in time at which
they are received, and will not enter any queue in the event they are
denied.

(6) All funding decisions made by the Commission are fi-
nal and are not subject to appeal. Neither the approval of the Qualifying
Application nor any award of funds shall obligate the Commission in
any way to make any additional award of funds.

(d) Grant Agreement.

(1) Upon Commission approval of the Qualifying Applica-
tion, a grant agreement will be executed between the Commission and
the Applicant. The estimated grant amount will be based upon the Ap-
plicant's estimated in-state spending.

(2) The grant agreement must be returned to the Commis-
sion with original signatures; failure to return could cause the Commis-
sion to disqualify the project.

(e) Periodic Tracking and Review. Once the grant agreement
has been executed by both parties, the Commission may periodically

review production activity including, but not limited to, in-state spend-
ing, production locations and number of Texas Residents hired, and
may require documentation for all of the above.

(f) Encumbrance of Funds.

(1) Upon Commission approval of a Qualifying Applica-
tion and receipt of a signed Grant Agreement, the Office of the Gover-
nor will encumber funds for the project.

(2) The amount encumbered for a project will be equal to
the estimated grant amount on the Grant Agreement.

(3) To encumber funds, an Applicant must have a Texas
Payee Identification Number. Applicants without an existing Texas
Payee Identification Number must submit a completed W-9 Form and
a Texas Application for Payee Identification Number Form.

(4) Provided sufficient funds are then available, the amount
encumbered may be adjusted by the Commission, at its sole election
having no obligation to do so, but only if an Applicant amends the esti-
mated Texas spending amount on their Qualifying Application in writ-
ing, prior to submitting their Expended Budget as described in §121.11
of this chapter.

(g) Verifying Texas Residency.

(1) In order to verify Texas Residency, the Applicant shall
provide the Commission with completed Declaration of Texas Resi-
dency Forms for each Texas Resident Crew and Cast member.

(2) To be considered a Texas Resident, a Crew or Cast
member must complete Sections I, II and III of the Declaration of
Texas Residency Form. Section III must be completed with a valid
Texas driver license, a valid Texas identification card or a current
Texas voter registration. A full-time student of a Texas Institution
of Higher Education, as defined by Texas Education Code, §61.003,
who does not have a Texas driver license, Texas identification card
or Texas voter registration may complete Section III of the form with
a current student identification card issued by a Texas Institution of
Higher Education.

(3) A minor who does not have a Texas driver license,
Texas identification card or Texas voter registration may have a Texas
Resident parent or legal guardian complete Section III of the form,
so long as such parent or legal guardian also signs Section III of the
form, indicating such relationship to the minor.

(4) A representative of the Applicant must complete Sec-
tion IV of the Declaration of Texas Residency Form.

(5) Inthe event that a Crew or Cast member possesses one
[does not possess any] of the three documents specified in Section I11
of the Declaration of Texas Residency Form, but not for the required

120 days, [and the projeet consists of at least 30 Eilming Days;] Texas
Residency may also be verified if:

(A) the project consists of at least 30 Filming Days; and

(B) theapplicant presents [by presenting] one of the fol-
lowing documents naming said Crew or Cast member and dated at least
120 days and no more than 13 months prior to the project's Principal
Start Date:

[(A) an exeecuted agreement for the lease of residential
real property loeated in Texas;]

(i) [B)] an executed HUD-1 settlement statement
showing the purchase of residential real property located in Texas; or

(ii) [€©)] anotice of appraised value or bill assessing
property tax on residential real property located in Texas.

PROPOSED RULES November 15, 2013 38 TexReg 8049



(6) If a Crew of Cast member does not possess any of the
three documents specified in Section III of the Declaration of Texas
Residency Form, Texas Residency may also be verified by attaching
to the Declaration a copy of their military ID card and their military
orders that:

(A) name said Crew or Cast member, or their spouse,
parent, or legal guardian, as applicable;

(B) show a permanent change of station to a military
station in Texas; and

(C) aredated at least 120 days prior to the project's Prin-
cipal Start Date.

(h) Texas Film Commission Logo. Having no obligation to
do so, the Commission may require the Applicant to include the Texas
Film Commission logo in the closing credits of a Feature Film, Reality
Series or Television Production, or in the credits of a Digital Interactive
Media Production.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 4,
2013.

TRD-201305051

David Zimmerman

Assistant General Counsel

Texas Film Commission

Earliest possible date of adoption: December 15, 2013
For further information, please call: (512) 936-0181

¢ L4 ¢
TITLE 22. EXAMINING BOARDS

PART 1. TEXAS BOARD OF
ARCHITECTURAL EXAMINERS

CHAPTER 1. ARCHITECTS
SUBCHAPTER H. PROFESSIONAL CONDUCT
22 TAC §1.149

The Texas Board of Architectural Examiners proposes the
amendment of §1.149, concerning Criminal Convictions.

The amendment requires each applicant for registration as an
architect and each registered architect to submit a set of finger-
prints to the Department of Public Safety (Department) or a ven-
dor under contract with the Department. As amended the rule
would make the submission of fingerprints a prerequisite for an
applicant's initial architectural registration and for the next re-
newal of registration by a registered architect. However, the pro-
posed amendment would not apply to the renewal of an emeritus
or inactive certificate of registration. An emeritus or inactive ar-
chitect would submit a set of fingerprints only in order to restore
his or her certificate of registration to active status. The amend-
ment removes requirements by which applicants and registrants
are to affirmatively disclose criminal history information to the
board and notify the executive director regarding a conviction
within 30 days after it is entered. Under the rule as amended,

the Department and the Federal Bureau of Investigation will lo-
cate criminal history records associated with the submitted fin-
gerprints and relay them to the board's executive director. The
executive director may contact the applicant or architect regard-
ing any conviction other than minor traffic offenses and request
further information. The information must be sufficient to deter-
mine whether the conduct at issue relates to the practice of ar-
chitecture. The amendment would implement HB 1717 passed
by the 83rd Legislature after Sunset review of the agency and
would be effective January 1, 2014, as specified in the bill.

Cathy L. Hendricks, Executive Director, Texas Board of Architec-
tural Examiners, has determined that for the first five-year period
the amended rule is in effect, the amendment will have no signif-
icant fiscal impact upon state government and no fiscal impact
on local government.

Ms. Hendricks also has determined that for the first five-year pe-
riod the amended rule is in effect the public benefits expected as
aresult of the amended rule are as follows: the agency would ob-
tain more comprehensive data about criminal activities of board
registrants and applicants for registration which will assist the
board in safeguarding the public against unlawful conduct by
the board's registrants. The agency's current process in ob-
taining criminal history information covers only information re-
garding criminal conduct committed in Texas and requires an
annual check on each registrant to ascertain if he or she has
been convicted for criminal conduct since the registrant's last
renewal. The rules also currently require applicants and reg-
istrants to self-report convictions within 30 days after convic-
tion. Considering the consequence of conviction for more se-
rious crimes is revocation, there is little incentive to fulfill this
requirement. The amended rule would be more comprehensive
in covering state and federal criminal histories in all states and
more efficient and less costly (to the agency) in that the agency
will no longer run annual criminal history checks. Under the new
process, the agency would also receive criminal history more im-
mediately instead of the current process of discovering it upon
renewal. There would be no information conveyed to the agency
about any person who is not arrested or convicted.

The proposed amendment would require each applicant and reg-
istrant to pay the cost of fingerprinting which is currently $42 and
paid to the Department of Public Safety or a vendor of the De-
partment. Pursuant to contract between the Department and the
vendor, payment is made to the vendor. The new rule will have
no fiscal impact on small or micro-business. Therefore no Eco-
nomic Impact Statement and Regulatory Flexibility Analysis are
required.

Comments may be submitted to Cathy L. Hendricks,
RID/ASID/IIDA, Executive Director, Texas Board of Architectural
Examiners, P.O. Box 12337, Austin, Texas 78711-2337.

The amendment is proposed pursuant to §§1051.202,
1051.3041, and 1051.3531, Texas Occupations Code, which
provides the Texas Board of Architectural Examiners with au-
thority to promulgate rules to implement Chapter 1051, Texas
Occupations Code, and which prohibits the board from issuing
or renewing a certificate of registration to a person who has not
submitted fingerprints for the purpose of undergoing a criminal
background check.

The proposed amendment does not affect any other statutes.
$1.149.  Criminal Convictions.
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(a) (No change.)

(b) The following procedures will apply in the consideration
of an application for registration as an Architect or in the consideration
of a Registrant's criminal history:

(1) Effective January 1, 2014, each [Eaeh] Applicant shall
submit a complete and legible set of fingerprints to the Department of
Public Safety or a vendor under contract with the Department for the
purpose of obtaining criminal history record information from the De-
partment and the Federal Bureau of Investigation. The Applicant shall
pay the cost of conducting the criminal history background check to
the Department or the vendor on behalf of the Department. An Appli-
cant who does not submit fingerprints in accordance with this subsec-
tion is ineligible for registration. [will be required to provide informa-
process: Eaeh Registrant will be required te repert any eriminal een-
viction to the Board within thirty (30) days of the date the conviction is
entered by the court and to verify the status of the Registrant's criminal
history on each registration renewal form. An Applicant or Registrant
shall not be required to report a eonviction for a miner traffie offense:]

(2) Effective January 1, 2014, each Registrant on active
status or returning to active status who has not submitted a set of fin-
gerprints pursuant to paragraph (1) of this subsection shall submit a
complete and legible set of fingerprints to the Department of Public
Safety or a vendor under contract with the Department for the purpose
of obtaining criminal history record information from the Department
and the Federal Bureau of Investigation. The Registrant shall pay the
cost of conducting the criminal history background check to the De-
partment or the vendor on behalf of the Department. A Registrant who
does not submit fingerprints in accordance with this subsection is inel-
igible for renewal of, or returning to, active registration. A Registrant
is not required to submit fingerprints under this paragraph for the re-
newal of, or returning to, active registration if the Registrant previously
submitted fingerprints under paragraph (1) of this subsection for initial
registration or under this paragraph for a previous renewal of, or return
to, active registration.

(3) [)] The executive director may contact an Applicant
or Registrant regarding any information about a criminal conviction,
other than a minor traffic offense, disclosed in the Applicant's or Reg-
istrant's criminal history record. The executive director shall allow the
[An] Applicant or Registrant no less than 30 days to provide a written
response [who has been convicted for committing any offense will be
required to provide a summary of each eonvietion] in sufficient detail
to allow the executive director to determine whether the conduct at is-
sue [it] appears to directly relate to the duties and responsibilities of an
Architect.

(4) [3)] If the executive director determines the convic-
tion might be directly related to the duties and responsibilities of an
Architect, the Board's staff will obtain sufficient details regarding the
conviction to allow the Board to determine the effect of the conviction
on the Applicant's eligibility for registration or on the Registrant's fit-
ness for continued registration.

(¢) - (i) (No change.)
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on November 4,
2013.
TRD-201305038

Cathy L. Hendricks, RID, ASID/IIDA

Executive Director

Texas Board of Architectural Examiners

Earliest possible date of adoption: December 15, 2013
For further information, please call: (512) 305-9040

¢ ¢ ¢

CHAPTER 3. LANDSCAPE ARCHITECTS
SUBCHAPTER H. PROFESSIONAL CONDUCT

22 TAC §3.149

The Texas Board of Architectural Examiners proposes the
amendment of §3.149, concerning Criminal Convictions.

The amendment requires each applicant for registration as a
landscape architect and each registered landscape architect to
submit a set of fingerprints to the Department of Public Safety
(Department) or a vendor under contract with the Department.
As amended the rule would make the submission of fingerprints
a prerequisite for an applicant's initial registration and for the next
renewal of registration by a registered landscape architect. How-
ever, the proposed amendment would not apply to the renewal
of registrations which are emeritus or which are on inactive sta-
tus. An emeritus or inactive landscape architect would submit a
set of fingerprints only in order to restore an emeritus or inactive
certificate of registration to active status. The amendment re-
moves requirements by which applicants and registrants are to
affirmatively submit criminal history information to the board and
notice to the executive director regarding a conviction within 30
days after the conviction is entered. Under the rule as amended,
the Department and the Federal Bureau of Investigation will lo-
cate criminal history records associated with the submitted fin-
gerprints and relay them to the board's executive director. The
executive director may contact the applicant or landscape archi-
tect regarding any conviction other than minor traffic offenses
and request further information. The information must be in suf-
ficient detail to determine whether the conduct at issue relates to
the practice of landscape architecture. The amendment would
implement HB 1717 passed by the 83rd Legislature after Sunset
review of the agency and would be effective January 1, 2014, as
specified in the bill.

Cathy L. Hendricks, Executive Director, Texas Board of Architec-
tural Examiners, has determined that for the first five-year period
the amended rule is in effect, the amendment will have no signif-
icant fiscal impact upon state government and no fiscal impact
on local government.

Ms. Hendricks also has determined that for the first five-year pe-
riod the amended rule is in effect the public benefits expected as
aresult of the amended rule are as follows: the agency would ob-
tain more comprehensive data about criminal activities of board
registrants and applicants for registration which will assist the
board in safeguarding the public against unlawful conduct by
the board's registrants. The agency's current process of ob-
taining criminal history information covers only information re-
garding criminal conduct committed in Texas and requires an
annual check on each registrant to ascertain if he or she has
been convicted for criminal conduct since the registrant's last
renewal. The rules also currently require applicants and reg-
istrants to self-report convictions within 30 days after convic-
tion. Considering the consequence of conviction for more se-
rious crimes is revocation, there is little incentive to fulfill this
requirement. The amended rule would be more comprehensive
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in covering state and federal criminal histories in all states and
more efficient and less costly (to the agency) in that the agency
will no longer run annual criminal history checks. Under the new
process, the agency would also receive criminal history more im-
mediately instead of the current process of discovering it upon
renewal. There would be no information conveyed to the agency
about any person who is not arrested or convicted.

The proposed amendment would require each applicant and reg-
istrant to pay the cost of fingerprinting which is currently $42 and
paid to the Department of Public Safety or a vendor of the De-
partment. Pursuant to contract between the Department and the
vendor, payment is made to the vendor. The new rule will have
no fiscal impact on small or micro-business. Therefore no Eco-
nomic Impact Statement and Regulatory Flexibility Analysis are
required.

Comments may be submitted to Cathy L. Hendricks,
RID/ASID/IIDA, Executive Director, Texas Board of Architectural
Examiners, P.O. Box 12337, Austin, Texas 78711-2337.

The amendment is proposed pursuant to §§1051.202,
1051.3041, and 1051.3531, Texas Occupations Code, which
provides the Texas Board of Architectural Examiners with au-
thority to promulgate rules to implement Chapter 1051, Texas
Occupations Code, and which prohibits the board from issuing
or renewing a certificate of registration to a person who has not
submitted fingerprints for the purpose of undergoing a criminal
background check.

The proposed amendment does not affect any other statutes.
$3.149.  Criminal Convictions.
(a) (No change.)

(b) The following procedures will apply in the consideration
of an application for registration as a Landscape Architect or in the
consideration of a Registrant's criminal history:

(1) Effective January 1, 2014, each [Eaeh] Applicant shall
submit a complete and legible set of fingerprints to the Department of
Public Safety or a vendor under contract with the Department for the
purpose of obtaining criminal history record information from the De-
partment and the Federal Bureau of Investigation. The Applicant shall
pay the cost of conducting the criminal history background check to
the Department or the vendor on behalf of the Department. An Appli-
cant who does not submit fingerprints in accordance with this subsec-
tion is ineligible for registration. [will be required to provide informa-
process. Each Registrant will be required to report any criminal con-
viction to the Board within thirty (30) days of the date the conviction is
entered by the court and to verify the status of the Registrant's criminal
history on each registration renewal form- An Applicant or Registrant
shall not be required to report a conviction for a miner traffic offense.]

(2) Effective January 1, 2014, each Registrant on active
status or returning to active status who has not submitted a set of fin-
gerprints pursuant to paragraph (1) of this subsection shall submit a
complete and legible set of fingerprints to the Department of Public
Safety or a vendor under contract with the Department for the purpose
of obtaining criminal history record information from the Department
and the Federal Bureau of Investigation. The Registrant shall pay the
cost of conducting the criminal history background check to the De-
partment or the vendor on behalf of the Department. A Registrant who
does not submit fingerprints in accordance with this subsection is inel-
igible for renewal of, or returning to, active registration. A Registrant
is not required to submit fingerprints under this paragraph for the re-
newal of, or returning to, active registration if the Registrant previously

submitted fingerprints under paragraph (1) of this subsection for initial
registration or under this paragraph for a previous renewal of, or return
to, active registration.

(3) [©)] The executive director may contact the Applicant
or Registrant regarding any information about a criminal conviction,
other than a minor traffic offense, disclosed in the Applicant's or Reg-
istrant's criminal history record. The executive director shall allow the
[An] Applicant or Registrant no less than 30 days to provide a written
response [whe has been convicted for committing any offense will be
required to provide a summary of each eenvietion] in sufficient detail
to allow the executive director to determine whether the conduct at is-
sue [it] appears to directly relate to the duties and responsibilities of a
Landscape Architect.

(4) [3)]Ifthe executive director determines the conviction
might be directly related to the duties and responsibilities of a Land-
scape Architect, the Board's staff will obtain sufficient details regarding
the conviction to allow the Board to determine the effect of the convic-
tion on the Applicant's eligibility for registration or on the Registrant's
fitness for continued registration.

(c) - (i) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 4,
2013.

TRD-201305039

Cathy L. Hendricks, RID, ASID/IIDA

Executive Director

Texas Board of Architectural Examiners

Earliest possible date of adoption: December 15, 2013
For further information, please call: (512) 305-9040

¢ ¢ ¢

CHAPTER 5. REGISTERED INTERIOR

DESIGNERS
SUBCHAPTER H. PROFESSIONAL CONDUCT
22 TAC §5.158

The Texas Board of Architectural Examiners proposes the
amendment of §5.158, concerning Criminal Convictions.

The amendment requires each applicant for registration as a reg-
istered interior designer and each registered interior designer to
submit a set of fingerprints to the Department of Public Safety
(Department) or a vendor under contract with the Department.
As amended the rule would make the submission of fingerprints
a prerequisite for an applicant's initial registration and for the next
renewal of registration by a registered interior designer. How-
ever, the proposed amendment would not apply to the renewal
of emeritus or inactive certificates of registration. An emeritus or
inactive registered interior designer would submit a set of finger-
prints only in order to restore an emeritus or inactive certificate to
active status. The amendment removes requirements by which
applicants and registrants are to affirmatively disclose criminal
history information to the board and notify the executive director
regarding a conviction within 30 days after the conviction is en-
tered. Under the rule as amended, the Department and the Fed-
eral Bureau of Investigation will locate criminal history records
associated with the submitted fingerprints and relay them to the
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board's executive director. The executive director may contact
the applicant or registered interior designer regarding any con-
viction other than minor traffic offenses and request further infor-
mation. The information must be in sufficient detail to determine
whether the conduct at issue relates to the practice of interior de-
sign. The amendment would implement HB 1717 passed by the
83rd Legislature after Sunset review of the agency and would be
effective January 1, 2014, as specified in the bill.

Cathy L. Hendricks, Executive Director, Texas Board of Architec-
tural Examiners, has determined that for the first five-year period
the amended rule is in effect, the amendment will have no signif-
icant fiscal impact upon state government and no fiscal impact
on local government.

Ms. Hendricks also has determined that for the first five-year pe-
riod the amended rule is in effect the public benefits expected as
aresult of the amended rule are as follows: the agency would ob-
tain more comprehensive data about criminal activities of board
registrants and applicants for registration which will assist the
board in safeguarding the public against unlawful by the Board's
registrants. The agency's current process for obtaining criminal
history information covers only information regarding convictions
entered in Texas and requires an annual check on each regis-
trant to ascertain if he or she has been convicted for criminal
conduct since the registrant's last renewal. The rules also cur-
rently require applicants and registrants to self-report convictions
within 30 days after conviction. Considering the consequence
of conviction for more serious crimes is revocation, there is lit-
tle incentive to fulfill this requirement. The amended rule would
be more comprehensive in covering state and federal criminal
histories in all states and more efficient and less costly (to the
agency) in that the agency will no longer run annual criminal his-
tory checks. Under the new process, the agency would also re-
ceive criminal history more immediately instead of the current
process of discovering it upon renewal. There would be no in-
formation conveyed to the agency about any person who is not
arrested or convicted.

The proposed amendment would require each applicantand reg-
istrant to pay the cost of fingerprinting which is currently $42 and
paid to the Department of Public Safety or a vendor of the De-
partment. Pursuant to contract between the Department and the
vendor, payment is made to the vendor. The new rule will have
no fiscal impact on small or micro-business. Therefore no Eco-
nomic Impact Statement and Regulatory Flexibility Analysis are
required.

Comments may be submitted to Cathy L. Hendricks,
RID/ASID/IIDA, Executive Director, Texas Board of Architectural
Examiners, P.O. Box 12337, Austin, Texas 78711-2337.

The amendment is proposed pursuant to §§1051.202,
1051.3041, and 1051.3531, Texas Occupations Code, which
provides the Texas Board of Architectural Examiners with au-
thority to promulgate rules to implement Chapter 1051, Texas
Occupations Code, and which prohibits the board from issuing
or renewing a certificate of registration to a person who has not
submitted fingerprints for the purpose of undergoing a criminal
background check.

The proposed amendment does not affect any other statutes.
$5.158.  Criminal Convictions.
(a) (No change.)

(b) The following procedures will apply in the consideration
of an application for registration as a Registered Interior Designer or
in the consideration of a Registrant's criminal history:

(1) Effective January 1, 2014, each [Eaeh] Applicant shall
submit a complete and legible set of fingerprints to the Department of
Public Safety or a vendor under contract with the Department for the
purpose of obtaining criminal history record information from the De-
partment and the Federal Bureau of Investigation. The Applicant shall
pay the cost of conducting the criminal history background check to
the Department or the vendor on behalf of the Department. An Appli-
cant who does not submit fingerprints in accordance with this subsec-
tion is ineligible for registration. [will be required to provide informa-
proeess: Each Registrant will be required to report any eriminal con-
viction to the Board within thirty (30) days of the date the conviction is
entered by the court and to verify the status of the Registrant's eriminal
history on each registration renewal form- An Applicant or Registrant
is not required to report a convietion for a miner traffic offense:]

(2) Effective January 1, 2014, each Registrant on active
status or returning to active status who has not submitted a set of fin-
gerprints pursuant to paragraph (1) of this subsection shall submit a
complete and legible set of fingerprints to the Department of Public
Safety or a vendor under contract with the Department for the purpose
of obtaining criminal history record information from the Department
and the Federal Bureau of Investigation. The Registrant shall pay the
cost of conducting the criminal history background check to the De-
partment or the vendor on behalf of the Department. A Registrant who
does not submit fingerprints in accordance with this subsection is inel-
igible for renewal of, or returning to, active registration. A Registrant
is not required to submit fingerprints under this paragraph for the re-
newal of, or returning to, active registration if the Registrant previously
submitted fingerprints under paragraph (1) of this subsection for initial
registration or under this paragraph for a previous renewal of, or return
to, active registration.

(3) [)] The executive director may contact the Applicant
or Registrant regarding any information about a criminal conviction,
other than a minor traffic offense, disclosed in the Applicant's or Reg-
istrant's criminal history record. The executive director shall allow the
[An] Applicant or Registrant no less than 30 days to provide a writ-
ten response [whe has been convicted for committing any offense shall
provide a summary of each eonvietion] in sufficient detail to allow the
executive director to determine whether the conduct at issue [it] ap-
pears to directly relate to the duties and responsibilities of a Registered
Interior Designer.

(4) [3)]Ifthe executive director determines the conviction
might be directly related to the duties and responsibilities of a Regis-
tered Interior Designer, the Board's staff will obtain sufficient details
regarding the conviction to allow the Board to determine the effect of
the conviction on the Applicant's eligibility for registration or on the
Registrant's fitness for continued registration.

(¢) - (1) (No change.)
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on November 4,
2013.
TRD-201305040
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Cathy L. Hendricks, RID, ASID/IIDA

Executive Director

Texas Board of Architectural Examiners

Earliest possible date of adoption: December 15, 2013
For further information, please call: (512) 305-9040

¢ ¢ ¢
PART 9. TEXAS MEDICAL BOARD

CHAPTER 183. ACUPUNCTURE
22 TAC §183.11

The Texas Medical Board (Board) proposes amendments to
§183.11, concerning Complaint Procedure Notification.

The amendments to §183.11 change an incorrect citation to
Chapter 187 in the rule text to the correct citation, which is
Chapter 178 of this title (relating to Complaints). The amend-
ments are made so that the citation in the section is accurate
and correct and consistent with Texas statutes.

Scott Freshour, General Counsel for the Board, has determined
that for each year of the first five years the section as proposed
is in effect the public benefit anticipated as a result of enforcing
this section will be to will be to have rules that are consistent with
Texas statutes.

Mr. Freshour has also determined that for the first five-year pe-
riod the section is in effect there will be no fiscal implication to
state or local government as a result of enforcing the section as
proposed. There will be no effect to individuals required to com-
ply with the rule as proposed. There will be no effect on small or
microbusinesses.

Comments on the proposal may be submitted to Sarah Tuthill,
P.O. Box 2018, Austin, Texas 78768-2018 or e-mail comments
to: rules.development@tmb.state.tx.us. A public hearing will be
held at a later date.

The amendment is proposed under the authority of the Texas
Occupations Code Annotated §153.001, which provides author-
ity for the Board to adopt rules and bylaws as necessary to: gov-
ern its own proceedings; perform its duties; regulate the practice
of medicine in this state; enforce this subtitle; and establish rules
related to licensure. The amendment is also authorized by Texas
Occupations Code Annotated §205.101.

No other statutes, articles or codes are affected by this proposal.

§183.11.  Complaint Procedure Notification.

Pursuant to §205.152 of the Act, Chapter 178 [188] of this title (re-
lating to Complaints [Cemplaint Procedure Netifieation]) shall govern
acupuncturists with regard to methods of notification for filing com-
plaints with the agency. If the provisions of Chapter 178 of this title
[188] conflict with the Act or rules under this chapter, the Act and pro-
visions of this chapter shall control.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 4,
2013.

TRD-201305041

Mari Robinson, J.D.

Executive Director

Texas Medical Board

Earliest possible date of adoption: December 15, 2013
For further information, please call: (512) 305-7016

¢ ¢ ¢

PART 23. TEXAS REAL ESTATE
COMMISSION

CHAPTER 535. GENERAL PROVISIONS
SUBCHAPTER E. REQUIREMENTS FOR
LICENSURE
22 TAC §535.51

The Texas Real Estate Commission proposes an amendment to
§535.51, General Requirements for a License. The proposed
amendment corrects §535.51(d)(4) to increase the timeframe
for an applicant to submit fingerprints from six months to twelve
months to be consistent with the timeframe an applicant has to
take an examination under §1101.401 of the Real Estate License
Act and to meet the other requirements of an application under
§535.51(d)(1).

Kerri Lewis, General Counsel, has determined that for the first
five-year period the proposed amendment is in effect there will be
no fiscal implications for the state or for units of local government
as a result of enforcing or administering the section. There is no
anticipated significant impact on small businesses, micro-busi-
nesses or local or state employment as a result of implementing
the section. There is no significant anticipated economic cost to
persons who are required to comply with the proposed amend-
ment.

Ms. Lewis also has determined that for each year of the first
five years the section as proposed is in effect the public benefit
anticipated as a result of enforcing the section will be consistency
with statutory and rule provisions.

Comments on the proposal may be submitted to Kerri Lewis,
General Counsel, Texas Real Estate Commission, P.O. Box
12188, Austin, Texas 78711-2188 or via email to general.coun-
sel@trec.texas.gov. The deadline for comments is 30 days after
publication in the Texas Register.

The amendment is proposed under Texas Occupations Code,
§1101.151, which authorizes the Texas Real Estate Commis-
sion to adopt and enforce rules necessary to administer Chap-
ters 1101 and 1102; and to establish standards of conduct and
ethics for its licensees to fulfill the purposes of Chapters 1101
and 1102 and ensure compliance with Chapters 1101 and 1102.

The statute affected by this proposal is Texas Occupations Code,
Chapter 1101. No other statute, code or article is affected by the
proposed amendment.

§535.51.
(a) - (¢) (No change.)

(d) An application is considered void and is subject to no fur-
ther evaluation or processing when one of the following events occurs:

(1)-(3) (No change.)

General Requirements for a License.
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(4) the applicant fails to provide fingerprints to the Depart-
ment of Public Safety within twelve [six] months from the date the
application is filed.

() (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 1,
2013.

TRD-201304993

Kerri Lewis

General Counsel

Texas Real Estate Commission

Earliest possible date of adoption: December 15, 2013
For further information, please call: (512) 936-3092

¢ ¢ ¢
TITLE 25. HEALTH SERVICES
PART 11. CANCER PREVENTION AND

RESEARCH INSTITUTE OF TEXAS

CHAPTER 701. POLICIES AND PROCEDURES

25 TAC §§701.1, 701.3, 701.5, 701.7, 701.9, 701.11, 701.13,
701.15, 701.17, 701.19, 701.21, 701.23, 701.25, 701.27,
701.29, 701.31, 701.33

The Cancer Prevention and Research Institute of Texas (Insti-
tute) proposes a new Chapter 701, §§701.1, 701.3, 701.5, 701.7,
701.9, 701.11, 701.13, 701.15, 701.17, 701.19, 701.21, 701.23,
701.25,701.27,701.29, 701.31, and 701.33, addressing admin-
istrative policies and procedures of the Institute.

The purpose of these new rules is to set forth policies and proce-
dures referenced by the statute, Chapter 102 of the Texas Health
and Safety Code, and for consistency with other chapters. The
new rules are proposed pursuant to and in satisfaction of the
provisions of Texas Health and Safety Code, Chapter 102, and
other relevant statutes.

Section 701.1 is proposed to set forth the intent of the Institute.

Section 701.3 is proposed to define various terms used through-
out the chapter.

Section 701.5 is proposed to compel the adoption of Bylaws by
the Oversight Committee to govern its operation and manage-
ment of the Institute and to set forth required Bylaw provisions.

Section 701.7 is proposed to describe the Institute's compliance
program, including required compliance program training for In-
stitute employees and Oversight Committee members. This rule
also describes the compliance officer's role and responsibilities,
including reporting on compliance activities of the Institute to the
Oversight Committee.

Section 701.9 is proposed to create a system and procedures for
the reporting and investigation of complaints related to alleged
compliance violations and to describe compliance violation in-
formation that is confidential and not subject to disclosure under
Chapter 552, Texas Government Code.

Section 701.11 is proposed to set forth the framework for the de-
velopment, implementation, continual monitoring, and revisions
to the Texas Cancer Plan.

Section 701.13 is proposed to describe the appointment of and
reporting requirements for the Institute's Advisory Committees
that advise the Oversight Committee on issues related to cancer
and to inform Institute policies and procedures.

Section 701.15 is proposed to detail the requirements related
to the Institute's honoraria policy for Scientific Research and
Prevention Programs Committee members, including necessary
policy provisions.

Section 701.17 is proposed to set forth the Institute's residency
policy for Scientific Research and Prevention Programs Commit-
tee members.

Section 701.19 is proposed to provide guidelines regarding the
advance payment of grant award funds by the Institute, including
the limitation of funds eligible for advance payment and other
requirements as defined in the grant contract.

Section 701.21 is proposed to set forth the Institute's policy to
encourage grant recipient's purchase of products and materials
required for the grant award to be produced in the state of Texas
when possible. The rule also specifies penalty provisions for
non-compliance with this policy.

Section 701.23 is proposed to provide guidelines regarding the
use of historically underutilized businesses by grant recipients.

Section 701.25 is proposed to describe the Institute's policy on
electronic signatures for creating, executing, submitting, approv-
ing, and verifying legally binding grant contract documents and
grant award reports.

Section 702.27 is proposed to designate the publicly available In-
stitute reports and records that the Institute commits to be made
available through posting on the Institute's Internet website or
upon request.

Section 701.29 is proposed to set forth the Institute's policies re-
lated to Open Records, including the policy for implementing the
statutory protection for sensitive third-party information submit-
ted by a grant applicant or a grant recipient. This rule specifies
third-party information held by the Institute that is public informa-
tion and shall be disclosed under Chapter 552, Texas Govern-
ment Code, including the records of any non-profit organization
established to provide support to the Institute.

Section 701.31 is proposed to delineate the charges for copies
of public records.

Section 701.33 is proposed to set forth the procedures for the
negotiation and mediation of certain contract claims asserted by
contractors against the Institute. This rule does not apply to grant
contracts, unless specifically provided for by the grant contract.

Kristen Pauling Doyle, General Counsel for the Institute, has de-
termined that for the first five-year period the rules are in effect
there will be no foreseeable implications relating to costs or rev-
enues for state or local government as a result of enforcing or
administering the rules.

Ms. Doyle also has determined that for each year of the first
five years the rules are in effect the public benefit anticipated as
a result of enforcing the rules will be clarification of the policies
and procedures the Institute will follow to implement its statutory
duties. There are no anticipated economic costs to persons who
are required to comply with the rules as proposed.
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Ms. Doyle has determined that the rules shall not have an effect
on small businesses or on micro businesses.

Written comments on the proposed rules may be submitted to
Ms. Kristen Pauling Doyle, General Counsel, Cancer Prevention
and Research Institute of Texas, P.O. Box 12097, Austin, Texas
78711 no later than December 16, 2013. Parties filing comments
are asked to indicate whether or not they support the new rules
proposed by the Institute and, if changes are requested to one
or more rules, to provide specific text proposed to be included
in the rule(s). Comments may be submitted electronically to
kdoyle@cprit.state.tx.us. Comments may be submitted by fac-
simile transmission to (512) 475-2563.

The new rules are proposed under the authority of the Texas
Health and Safety Code Annotated, §102.108, which provides
the Institute with the authority to adopt rules to administer the
chapter.

There is no other statute, article or code that is affected by this
proposal.

§701.1. Intent.

The Institute shall:

(1) Create and expedite innovation in the area of cancer re-
search and enhance the potential for medical or scientific breakthrough
in the prevention of cancer and cures for cancer;

(2) Attract, create, or expand research capabilities of public
or private institutions of higher education and other public or private
entities that will promote a substantial increase in cancer research and
in the creation of high-quality new jobs in Texas; and

(3) Develop and implement the Texas Cancer Plan.

§701.3.  Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Advisory Committee--a committee of experts, includ-
ing practitioners and patient advocates, created by the Oversight Com-
mittee to advise the Oversight Committee on issues related to cancer.

(2) Allowable Cost--a cost that is reasonable, necessary for
the proper and efficient performance and administration of the project,
and allocable to the project.

(3) Annual Public Report--the report issued by the Institute
pursuant to Texas Health and Safety Code §102.052 outlining Institute
activities, including Grant Awards, research accomplishments, future
Program directions, compliance, and Conflicts of Interest actions.

(4) Authorized Expense--cost items including honoraria,
salaries and benefits, consumable supplies, other operating expenses,
contracted research and development, capital equipment, construction
or renovation of state or private facilities, travel, and conference fees

and expenses.

(5) Approved Budget--the financial expenditure plan for
the Grant Award, including revisions approved by the Institute and per-
missible revisions made by the Grant Recipient. The Approved Budget
may be shown by Project Year and detailed budget categories.

(6) Authorized Signing Official (ASO)--the individual,
named by the Grant Applicant, who is authorized to act for the Grant
Applicant or Grant Recipient in submitting the Grant Application and
executing the Grant Contract and associated documents or requests.

(7) Bylaws--the rules established by the Oversight Com-
mittee to provide a framework for its operation, management, and gov-
ernance.

(8) Cancer Prevention--a reduction in the risk of develop-
ing cancer, including early detection, control and/or mitigation of the
incidence, disability, mortality, or post-diagnosis effects of cancer.

(9) Cancer Prevention and Control Program--effective
strategies and interventions for preventing and controlling cancer de-
signed to reduce the incidence and mortality of cancer and to enhance
the quality of life of those affected by cancer.

(10) Cancer Prevention and Research Fund--the dedicated
account in the general revenue fund consisting of legislative appropri-
ations, gifts, grants, other donations, and earned interest.

(11) Cancer Research--research into the prevention,
causes, detection, treatments, and cures for all types of cancer in hu-
mans, including basic mechanistic studies, pre-clinical studies, animal
model studies, translational research, and clinical research to develop
preventative measures, therapies, protocols, medical pharmaceuticals,
medical devices or procedures for the detection, treatment, cure or
substantial mitigation of all types of cancer and its effects in humans.

(12) Chief Compliance Officer--the individual employed
by the Institute to monitor and report to the Oversight Committee re-
garding compliance with the Institute's statute and administrative rules.
The term may also apply to an individual designated by the Chief Com-
pliance Officer to fulfill the duty or duties described herein, unless the
context clearly indicates otherwise.

(13)  Chief Executive Officer--the individual hired by the
Oversight Committee to perform duties required by the Institute's
Statute or designated by the Oversight Committee. The term may
apply to an individual designated by the Chief Executive Officer to
fulfill the duty or duties described herein, unless the context clearly
indicates otherwise.

(14) Chief Prevention Officer--the individual hired by the
Chief Executive Officer to oversee the Institute's Cancer Prevention
program, including the Grant Review Process, and to assist the Chief
Executive Officer in collaborative outreach to further Cancer Research
and Cancer Prevention. The term may also apply to an individual des-
ignated by the Chief Prevention Officer to fulfill the duty or duties de-
scribed herein, unless the context clearly indicates otherwise.

(15) Chief Product Development Officer--the individual
hired by Chief Executive Officer to oversee the Institute's Product
Development program for drugs, biologicals, diagnostics, or devices
arising from Cancer Research, including the Grant Review Process,
and to assist the Chief Executive Officer in collaborative outreach to
further Cancer Research and Cancer Prevention. The term may apply
to an individual designated by the Chief Product Development Officer
to fulfill the duty or duties described herein, unless the context clearly
indicates otherwise.

(16)  Chief Scientific Officer--the individual hired by the
Chief Executive Officer to oversee the Institute's Cancer Research pro-
gram, including the Grant Review Process, and to assist the Chief Exec-
utive Officer in collaborative outreach to further Cancer Research and
Cancer Prevention. The term may apply to an individual designated by
the Chief Scientific Officer to fulfill the duty or duties described herein,
unless the context clearly indicates otherwise.

(17) Code of Conduct and Ethics--the code adopted by
the Oversight Committee pursuant to Texas Health and Safety Code
§102.109 to provide guidance related to the ethical conduct expected
of Oversight Committee Members, Program Integration Committee
Members, and Institute Employees.

(18) Compliance Program--a process to assess and ensure
compliance by the Oversight Committee Members and Institute Em-
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ployees with applicable laws, rules, and policies, including matters of
ethics and standards of conduct, financial reporting, internal account-

(32) Grant Review Process--the Institute's processes for
Peer Review, Program Review and Oversight Committee approval of

ing controls, and auditing.

(19) Conflict(s) of Interest--a financial, professional, or
personal interest held by the individual or the individual's Relative

Grant Applications.

(33) Indirect Costs--the expenses of doing business that are
not readily identified with a particular Grant Award, Grant Contract,

that is contrary to the individual's obligation and duty to act for the

project, function, or activity, but are necessary for the general opera-

benefit of the Institute.

(20) Encumbered Funds--funds that are designated by a
Grant Recipient for a specific purpose.

(21) Financial Status Report--form used to report all Grant
Award related financial expenditures incurred in implementation of the
Grant Award. This form may also be referred to as "FSR" or "Form

tion of the Grant Recipient or the performance of the Grant Recipient's
activities.

(34) Institute--the Cancer Prevention and Research Insti-
tute of Texas or CPRIT.

(35) Institute Employee--any individual employed by the
Institute, including any individual performing duties for the Institute

269-A."

(22) Grant Applicant--the public or private institution of
higher education, as defined by §61.003, Texas Education Code, re-
search institution, government organization, non-governmental organ-
ization, non-profit organization, other public entity, private company,

pursuant to a contract of employment. Unless otherwise indicated, the
term does not include an individual providing services to the Institute
pursuant to a services contract.

(36) Intellectual Property Rights--any and all of the follow-
ing and all rights in, arising out of, or associated therewith, but only to

individual, or consortia, including any combination of the aforemen-

the extent resulting from the Grant Award:

tioned, that submits a Grant Application to the Institute. Unless other-
wise indicated, this term includes the Principal Investigator or Program
Director.

(23) Grant Application--the written proposal submitted by

(A) The United States and foreign patents and utility
models and applications therefore and all reissues, divisions, re-ex-
aminations, renewals, extensions, provisionals, continuations and such
claims of continuations-in-part as are entitled to claim priority to the

a Grant Applicant to the Institute in the form required by the Institute

aforesaid patents or patent applications, and equivalent or similar rights

that, if successful, will result in a Grant Award.

(24) Grant Award--funding, including a direct company in-
vestment, awarded by the Institute pursuant to a Grant Contract provid-

anywhere in the world in Inventions and discoveries;

(B) All trade secrets and rights in know-how and pro-
prietary information;

ing money to the Grant Recipient to carry out the Cancer Research or
Cancer Prevention project in accordance with rules, regulations, and
guidance provided by the Institute.

(25) Grant Contract--the legal agreement executed by the

(C) All copyrights, whether registered or unregistered,
and applications therefore, and all other rights corresponding thereto
throughout the world excluding scholarly and academic works such
as professional articles and presentations, lab notebooks, and original

Grant Recipient and the Institute setting forth the terms and conditions

medical records; and

for the Cancer Research or Cancer Prevention Grant Award approved
by the Oversight Committee.

(26) Grant Management System--the electronic interactive

(D) All mask works, mask work registrations and appli-
cations therefore, and any equivalent or similar rights in semiconductor
masks, layouts, architectures or topography.

system used by the Institute to exchange, record, and store Grant Ap-
plication and Grant Award information.

(27) Grant Mechanism--the specific Grant Award type.

(37) Invention--any method, device, process or discovery
that is conceived and/or reduced to practice, whether patentable or not,
by the Grant Recipient in the performance of work funded by the Grant

(28) Grant Program--the functional area in which the Insti-
tute makes Grant Awards, including research, prevention and product

development.

(29) Grant Progress Report--the required report submitted
by the Grant Recipient at least annually and at the close of the grant
award describing the activities undertaken to achieve the goals and ob-
jectives of the funded project and including information, data and pro-
gram metrics. Unless the context clearly indicates otherwise, the Grant

Award.

(38) License Agreement--an understanding by which an
owner of Technology and associated Intellectual Property Rights
grants any right to make, use, develop, sell, offer to sell, import, or
otherwise exploit the Technology or Intellectual Property Rights in
exchange for consideration.

(39) Matching Funds--the Grant Recipient's Encumbered
Funds equal to one-half of the Grant Award available and not yet ex-

Progress Report also includes other required reports such as a Histor-

pended that are dedicated to the research that is the subject of the Grant

ically Underutilized Business and Texas Supplier form, a single audit

Award. For public and private institutions of higher education, this in-

determination form, an inventory report, a single audit determination

cludes the dollar amount equivalent to the difference between the indi-

form, a revenue sharing form, and any other reports or forms desig-

rect cost rate authorized by the federal government for research grants

nated by the Institute.

(30) Grant Recipient--the entire legal entity responsible for
the performance or administration of the Grant Award pursuant to the
Grant Contract. Unless otherwise indicated, this term includes the Prin-

awarded to the Grant Recipient and the five percent (5%) Indirect Cost
limit imposed by §102.2003(c), Texas Health and Safety Code.

(40) Numerical Ranking Score--the score given to a Grant
Application by the Review Council that is substantially based on the fi-

cipal Investigator, Program Director, or Company Representative.

(31) Grant Review Cycle--the period that begins on the day
that the Request for Applications is released for a particular Grant
Mechanism and ends on the day that the Oversight Committee takes
action on the Grant Award recommendations.

nal Overall Evaluation Score submitted by the Peer Review Panel, but
also signifies the Review Council's view related to how well the Grant
Application achieves program priorities set by the Oversight Commit-
tee, the overall Program portfolio balance, and any other criteria de-
scribed in the Request for Applications.
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(41) Overall Evaluation Score--the score given to a Grant

Program Income does not include rebates, credits, discounts, refunds,

Application during the Peer Review Panel review that signifies the re-

etc. or the interest earned on any of these items. Interest otherwise

viewers' overall impression of the Grant Application. Typically it is

earned in excess of $250 on Grant Award funds is considered Program

the average of the scores assigned by two or more Peer Review Panel

Income.

members.

(42) Oversight Committee--the Institute's governing body,

(53) Program Integration Committee--the group composed
of the Chief Executive Officer, the Chief Scientific Officer, the Chief

composed of the nine individuals appointed by the Governor, Lieu-

Product Development Officer, the Commissioner of State Health Ser-

tenant Governor, and the Speaker of the House of Representatives.

vices, and the Chief Prevention Officer that is responsible for submit-

(43) Oversight Committee Member--any person appointed
to and serving on the Oversight Committee.

(44) Patient Advocate--a trained individual who meets the
qualifications set by the Institute and is appointed to a Scientific Re-
search and Prevention Programs Committee to specifically represent
the interests of cancer patients as part of the Peer Review of Grant Ap-
plications assigned to the individual's committee.

(45) Peer Review--the review process performed by Sci-
entific Research and Prevention Programs Committee members and
used by the Institute to provide guidance and recommendations to the
Program Integration Committee and the Oversight Committee in mak-

ting to the Oversight Committee the list of Grant Applications the Pro-
gram Integration Committee recommends for Grant Awards.

(54) Project Results--all outcomes of a Grant Award, in-
cluding publications, knowledge gained, additional funding generated,
and any and all Technology and associated Intellectual Property Rights.

(55) Project Year--the intervals of time (usually 12 months
each) into which a Grant Award is divided for budgetary, funding, and
reporting purposes. The effective date of the Grant Contract is the first
day of the first Project Year.

(56) Real Property--land, including land improvements,
structures and appurtenances thereto, excluding movable machinery

ing decisions for Grant Awards. The process involves the consistent

and equipment.

application of standards and procedures to produce a fair, equitable,
and objective evaluation of scientific and technical merit, as well as
other relevant aspects of the Grant Application. When used herein, the
term applies individually or collectively, as the context may indicate, to
the following review process(es): Preliminary Evaluation, Individual
Evaluation by Primary Reviewers, Peer Review Panel discussion and

(57) Relative--a person related within the second degree by
consanguinity or affinity determined in accordance with §§573.021 -
573.025, Texas Government Code. For purposes of this definition:

(A) examples of an individual within the second degree
by consanguinity are a child, grandchild, parent, grandparent, brother,

Review Council prioritization.

(46) Peer Review Panel--a group of Scientific Research
and Prevention Programs Committee members conducting Peer Re-

sister, uncle, aunt, niece, or nephew;

(B) examples of an individual within the second degree
by affinity are a spouse, a person related to a spouse within the second

view of assigned Grant Applications.

(47) Prevention Review Council--the group of Scientific
Research and Prevention Programs Committee members designated as

degree by consanguinity, or a spouse of such a person;

(C) an individual adopted into a family is considered a
Relative on the same basis as a natural born family member; and

the chairpersons of the Peer Review Panels that review Cancer Pre-
vention program Grant Applications. This group includes the Review
Council chairperson.

(48) Primary Reviewer--a Scientific Research and Preven-
tion Programs Committee member responsible for individually eval-
uating all components of the Grant Application, critiquing the merits
according to explicit criteria published in the Request for Applications,
and providing an individual Overall Evaluation Score that conveys the
general impression of the Grant Application's merit.

(49) Principal Investigator, Program Director, or Company
Representative--the single individual designated by the Grant Appli-
cant or Grant Recipient to have the appropriate level of authority and
responsibility to direct the project to be supported by the Grant Award.

(50) Product Development Review Council--the group of
Scientific Research and Prevention Programs Committee Members
designated as the chairpersons of the Peer Review Panels that review
Grant Applications for the development of drugs, drugs, biologicals,
diagnostics, or devices arising from earlier-stage Cancer Research.
This group includes the Review Council chairperson.

(51) Product Development Prospects--the potential for

(D) anindividual is considered a spouse even if the mar-
riage has been dissolved by death or divorce if there are surviving chil-
dren of that marriage.

(58) Request for Applications--the invitation released by
the Institute seeking the submission of Grant Applications for a partic-
ular Grant Mechanism. It provides information relevant to the Grant
Award to be funded, including funding amount, Grant Review Process
information, evaluation criteria, and required Grant Application com-
ponents.

(59) Review Council--the term used to generally refer to

one or more of the Prevention Review Council, the Product Develop-
ment Review Council, or Scientific Review Council.

(60) Scientific Research and Prevention Programs Com-
mittee--a group of experts in the field of Cancer Research, Cancer Pre-
vention or Product Development, including trained Patient Advocates,
appointed by the Chief Executive Officer and approved by the Over-
sight Committee for the purpose of conducting Peer Review of Grants
Applications and recommending Grant Awards. A Peer Review Panel
is a Scientific Research and Prevention Programs Committee, as is a
Review Council.

development of products, services, or infrastructure to support Cancer
Research efforts, including but not limited to pre-clinical, clinical,
manufacturing, and scale up activities.

(52) Program Income--income from fees for services per-

(61) Scientific Research and Prevention Programs Com-
mittee Member--an individual appointed by the Chief Executive Of-
ficer and approved by the Oversight Committee to serve on a Scientific
Research and Prevention Programs Committee. Peer Review Panel

formed, from the use or rental of real or personal property acquired

Members are Scientific Research and Prevention Programs Commit-

with Grant Award funds, and from the sale of commodities or items

tee Members, as are Review Council Members.

fabricated under the Grant Contract. Except as otherwise provided,

38 TexReg 8058

November 15, 2013 Texas Register



(62) Scientific Review Council--the group of Scientific Re-
search and Prevention Programs Committee Members designated as

(E) A process for the Oversight Committee to review
the financial practices of the Institute, including a review of the annual

the chairpersons of the Peer Review Panels that review Cancer Re-

financial audit of the Institute's activities and the Comptroller of Public

search Grant Applications. This group includes the Review Council

Accounts' report and evaluation of the Institute's annual financial audit;

chairperson.
(63) Scope of Work--the goals and objectives of the Can-

(F) A prohibition against an interlocking directorate be-
tween the Oversight Committee and any foundation established to ben-

cer Research or Cancer Prevention project, including the timeline and

efit the Institute;

milestones to be achieved.

(64) Senior Member or Key Personnel--the Principal In-

(G) A process for hiring a Chief Executive Officer and
evaluating the Chief Executive Officer's job performance; and

vestigator, Project Director or Company Representative and other in-
dividuals who contribute to the scientific development or execution of
a project in a substantive, measurable way, whether or not the individ-
uals receive salary or compensation under the Grant Award.

(65) Technology--any and all of the following resulting or
arising from work funded by the Grant Award:

(A) Inventions;

(B) Third-Party Information, including but not limited
to data, trade secrets and know-how;

(C) databases, compilations and collections of data;

(D) tools, methods and processes; and

(E) works of authorship, excluding all scholarly works,
but including, without limitation, computer programs, source code and
executable code, whether embodied in software, firmware or otherwise,
documentation, files, records, data and mask works; and all instantia-
tions of the foregoing in any form and embodied in any form, includ-
ing but not limited to therapeutics, drugs, drug delivery systems, drug
formulations, devices, diagnostics, biomarkers, reagents and research
tools.

(66) Texas Cancer Plan--a coordinated, prioritized, and ac-
tionable framework that helps to guide statewide efforts to fight the
human and economic burden of cancer in Texas.

(67) Third-Party Information--generally, all trade secrets,
proprietary information, know-how and non-public business informa-
tion disclosed to the Institute by Grant Applicant, Grant Recipient, or
other individual external to the Institute.

(68) Tobacco--all forms of tobacco products, including but
not limited to cigarettes, cigars, pipes, water pipes (hookah), bidis,
kreteks, electronic cigarettes, smokeless tobacco, snuff and chewing
tobacco.

§701.5.  Oversight Committee Bylaws.
The Oversight Committee shall adopt Bylaws to govern the conduct
of its meetings and its management of the Institute, consistent with

(H) A designation of grounds for removal from the
Oversight Committee based on illness, absence, or ineligibility and
provide process for removal.

(2) The Bylaws must be posted on the Institute's Internet
website.

§701.7.

Compliance Program.

(a) Oversight Committee Members, Institute Employees, Sci-
entific Research and Prevention Program Committee Members, Pro-
gram Integration Committee Members, Grant Applicants, Grant Re-
cipients, and contract service providers are expected to comply with
applicable laws, rules, regulations, and policies in conduct of their of-
ficial duties and responsibilities as well as professional standards of
business and personal ethics.

(b) The Institute's Compliance Program shall ensure that
agency operations conform to federal and state regulations, and that
such operations are undertaken consistent with the Institute's adminis-
trative rules, policies, and procedures.

(1) The Compliance Program shall specifically address at
least the following agency operations: Grant Review Process, Grant
Award financial reporting and performance monitoring, Institute finan-
cial reporting, internal accounting controls, and auditing.

(2) The Compliance Program shall implement and oversee
systems and activities to detect and report instances of conduct that do
not conform to applicable law or policy, as well as the timely response
to non-conforming conduct and to prevent future similar conduct.

(3) The Compliance Program shall implement and enforce
the Code of Conduct and Ethics as well as the consistent enforcement
of other compliance standards and procedures adopted by the Oversight
Committee.

(c) The Compliance Program shall operate under the direction
of the Chief Compliance Officer.

(1) In performing the duties under this program, the Chief
Compliance Officer shall have direct access to the Oversight Commit-

applicable law.
(1) The Bylaws shall include:

(A) A process to elect a presiding officer, assistant pre-
siding officer, and any other officer positions that may be created by
the Oversight Committee and to set terms of service for such positions;

(B) A meeting schedule that permits a public meeting to
be held no less than once each calendar quarter, with appropriate notice
and opportunity for a formal public comment period;

(C) Duties and responsibilities for the presiding officer

tee.

(2) The Chief Compliance Officer is responsible and will
be held accountable for apprising the Oversight Committee and the
Chief Executive Officer of the institutional compliance functions and
activities.

(A) The Chief Compliance Officer shall report at least
quarterly to the Oversight Committee on the Institute's compliance with
the applicable laws, rules and Institute policies. The Chief Compliance
Officer may report more frequently to the Audit Subcommittee of the
Oversight Committee.

and assistant presiding officer, as well as other additional officer posi-
tions that may be created by the Oversight Committee;

(D) Responsibilities of the Oversight Committee and

(B) The Chief Compliance Officer shall report at least
annually on the Institute's compliance program activities, including any
proposed legislation or other recommendations identified through the

the Committee's officers that are distinguished from responsibilities of

activities. The compliance report shall be included in the Institute's

the Chief Executive Officer and Institute employees;

Annual Public Report.
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(C) The Chief Compliance Officer shall report at least
annually to the Oversight Committee on the Grant Recipients' compli-

(g) The following information is confidential and not subject
to disclosure under Chapter 552, Texas Government Code, unless the

ance with the terms and conditions of the Grant Contracts. This report

information relates to an individual who consents to the disclosure:

shall be made at the first Oversight Committee meeting following the
submission of the Institute's Annual Public Report.

(D) The Chief Compliance Officer shall inquire into

(1) information that directly or indirectly reveals the iden-
tity of an individual who made a report to the Institute's Compliance
Program office, sought guidance from the office, or participated in an

and monitor the timely submission status of required Grant Recipient

investigation conducted under the Compliance Program;

reports and notify the Oversight Committee and General Counsel of
a Grant Recipient's failure to meaningfully comply with reporting
deadlines.

(d) Oversight Committee Members and Institute Employees

(2) information that directly or indirectly reveals the iden-
tity of an individual who is alleged to have or may have planned, ini-
tiated, or participated in activities that are the subject of a report made
to the Compliance Program if, after completing an investigation, the

shall participate in periodic Compliance Program training.

§701.9.  Report and Investigation of Compliance Violations.

(a) The Chief Compliance Officer oversees the Institute's ac-
tivities related to the report and investigation of suspected compliance
violations.

(b) To encourage good faith reporting of suspected noncom-
pliance, the Institute shall establish a system to receive confidential
reports of suspected instances or events that failed to comply with
the Institute's applicable laws, rules and policies. The Institute may
use a telephonic and/or electronic mailbox system, such as an "ethics
hotline" to preserve confidentiality of communications regarding sus-
pected compliance violations and the anonymity of a person making a
compliance report or participating in a compliance investigation.

(1) Information describing how to report a suspected com-
pliance violation, including a designated telephone number and elec-
tronic mail address for confidentially reporting suspected compliance
violations, shall be displayed on the Institute's Internet website and in-
cluded in all Institute contracts and agreements.

(2) Information describing how to report a suspected com-
pliance violation shall be included in the Institute's employee poli-
cies manual, and discussed internally with Institute Employees and in-
cluded in ethics training sessions.

(3) Only good faith reports made to the designated tele-
phone number or electronic mailbox shall be investigated.

(c) The Institute shall implement procedures to investigate a

Compliance Program determines the report to be unsubstantiated or
without merit; and

(3) other information that is collected or produced in a
Compliance Program investigation if releasing the information would
interfere with an ongoing compliance investigation.

(h) The Oversight Committee may meet in a closed session
under Chapter 551, Texas Government Code, to discuss an on-going
compliance investigation into issues related to fraud, waste or abuse of
state resources.

§701.11.

Texas Cancer Plan.

The Institute shall develop, implement, continually monitor, and revise

the Texas Cancer Plan as necessary.

(1) The intent of the Texas Cancer Plan is to reduce the
cancer burden across the state and improve the lives of Texans by pro-

viding a coordinated, prioritized, and actionable framework that will

help guide statewide efforts to fight the human and economic burden

of cancer in Texas.

(2) Activities undertaken by the Institute to monitor the
Texas Cancer Plan will be described in the Annual Public Report re-

quired by Texas Health and Safety Code §102.052.

(3) The Institute will periodically update the Texas Cancer
Plan by issuing a revised version of the Texas Cancer Plan every seven

(7) years, unless a different timeline for a revised version of the Texas

Cancer Plan is approved by a simple majority of the Oversight Com-

mittee.

good faith report of a suspected violation, including:

(1) The prompt initiation of an investigation by the Chief

(4) The Institute may solicit input from public or private
institutions, government organizations, non-profit organizations, other

Compliance Officer;

(2) Assignment to an appropriate individual or individuals
to conduct the investigation, including the Audit Subcommittee, the
Compliance Office, General Counsel, the Internal Auditor, or outside
experts or advisors; and

(3) A recommendation for appropriate corrective actions,
if any are warranted by the investigation, made to the Oversight Com-

public entities, private companies, and individuals affected by cancer to

assist the Institute in monitoring, implementing, and revising the Texas

Cancer Plan.

(5) The most recent version of the Texas Cancer Plan shall
be posted on the Institute's Internet website. A hard copy of the Texas

Cancer Plan may be requested by contacting the Institute directly.

$701.13.  Advisory Committees.

mittee.

(d) To the extent allowed by law, the Institute will preserve
the confidential nature of the good faith report of a suspected violation,
including the identity of the individual submitting the report.

(¢) The Chief Compliance Officer shall maintain a log that
tracks the receipt, investigation, and resolution of reports made regard-
ing compliance violations.

(f) In performing duties under this rule, the Chief Compliance
Officer has direct access to the Oversight Committee. The Chief Com-
pliance Officer shall report to the Oversight Committee at least quar-
terly on compliance activity.

The Oversight Committee may rely upon Advisory Committees of ex-

perts to advise the Oversight Committee on issues related to cancer and

to inform Institute policies and procedures.

(1) The University Advisory Committee shall advise the
Oversight Committee and Review Councils regarding the role of higher

education in Cancer Research. The committee's membership is com-

posed of the members specified by §102.154, Texas Health and Safety

Code.

(2) The Oversight Committee shall create an ad hoc Advi-
sory Committee to address childhood cancers.
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(3) The Oversight Committee may create additional ad hoc

ganizations to ensure that honoraria payment rates are reasonable and

Advisory Committees to advise the Oversight Committee on issues re-

competitive for the value the Institute receives.

lated to cancer.

(4) The presiding officer of the Oversight Committee ap-

(4) Minimum documentation requirements for honoraria
payments shall be set forth in the honoraria policy.

points experts, including practitioners and patient advocates, to serve
as ad hoc Advisory Committee members, subject to approval by the
Oversight Committee, for terms of service determined by the Over-

sight Committee.

(A) When used in this section, the term "patient advo-
cates" is not intended to and does not have the meaning ascribed to the
same term defined by §701.3 of this chapter (relating to Definitions).
The term, when used herein, applies more generally to the broad cat-
egory of individuals that advocate, either personally or professionally,
on behalf of a group of individuals affected by cancer. A patient advo-
cate serving on an ad hoc Advisory Committee does not undergo the
selection process or receive science-based training required by Patient
Advocates under Chapter 703, §703.5 of this title (relating to Scientific
Research and Prevention Programs Committees).

(B) An Institute Employee, Oversight Committee
Member, or Scientific Research and Prevention Programs Committee
Member may not be a member of any Advisory Committee of the
Institute.

(C) Grant Applicants and Grant Recipients may be Ad-
visory Committee members.

(5) The Institute may reimburse Advisory Committee
members for reasonable and necessary expenses incurred to attend
meetings or perform other official duties authorized by the presiding
officer of the Oversight Committee.

(6) Each Advisory Committee shall create a committee
charter for approval by the Oversight Committee that delineates the
role of the Advisory Committee and expected activities.

(7) The Oversight Committee shall establish a process for
each Advisory Committee to report no less than annually to the Over-
sight Committee regarding the activities of the Advisory Committee.

(8) A list of the Institute's Advisory Committees and the
reports presented to the Oversight Committee by each Advisory Com-
mittee shall be maintained on the Institute's Internet website.

$§701.15.  Scientific Research and Prevention Programs Committee
Honoraria Policy.

The Institute recruits high level, highly respected, well established
members of the Cancer Research, Product Development, or Cancer
Prevention communities for appointments to Scientific Research and
Prevention Programs Committees to conduct Peer Review of Grant
Applications. The Institute may pay an honorarium to a Scientific
Research and Prevention Programs Committee Member, pursuant to
the Institute's honoraria policy.

(1) The honoraria policy shall be set by the Chief Executive
Officer in consultation with the Oversight Committee and updated from
time to time as necessary upon written notification to the Oversight
Committee. Changes made to the honoraria policy must be supported
by written justification.

(2) Honoraria rates paid by the Institute must be based upon

(5) The Institute's honoraria policy shall be publicly avail-

able.

$701.17.  Scientific Research and Prevention Programs Committee
Member Residency Policy.

(a) To minimize the potential for Conflicts of Interest in the
Peer Review of Grant Applications, the Institute recruits individuals
who live and work outside of the State to serve as Scientific Research
and Prevention Programs Committee Members, including Patient Ad-
vocates, unless a special need justifies using one or more individuals
living or working in Texas.

(b) If an individual who lives or works in Texas is appointed
to serve as a Scientific Research and Prevention Programs Commit-
tee Member, an explanation of the special need must be provided at
the time the Chief Executive Officer's appointment is approved by the
Oversight Committee and recorded in the minutes of the Oversight
Committee meeting.

§701.19.  Advance Payment of Grant Award Funds.

It is the Institute's policy to disburse Grant Award funds on a reim-
bursement basis; however, the nature and circumstances of the Grant
Mechanism or a particular Grant Award may justify advance payment
of funds by the Institute pursuant to the Grant Contract.

(1) The Chief Executive Officer shall seek approval from
the Oversight Committee to disburse Grant Award funds by advance
payment. The Chief Executive Officer's advance payment recommen-
dation for the Grant Award must be approved by a simple majority of
Oversight Committee Members present and voting. Unless specifically
stated, the Oversight Committee's approval to disburse Grant Award
funds by advance payment is effective for the term of the project.

(2) The Grant Contract must specify the amount, schedule,
and requirements for advance payment of Grant Award funds.

(3) The Grant Recipient receiving advance payment of
Grant Award funds must maintain or demonstrate the willingness and
ability to maintain procedures to minimize the time elapsing between
the transfer of the Grant Award funds and disbursement by the Grant
Recipient.

(4) Grant Recipient must comply with all financial report-
ing requirements regarding use of Grant Award funds.

(5) Nothing herein creates an entitlement to advance pay-
ment of Grant Award funds; the Institute may determine in its sole dis-
cretion that circumstances justify limiting the amount of Grant Award
funds eligible for advance payment, may restrict the period that ad-
vance payment of Grant Award funds will be made, or may revert to
payment on a reimbursement-basis.

§701.21. Preference for Texas Suppliers for Purchases Made by
Grant Recipients.

It is the policy of the Institute to encourage the purchase of goods and
services required for the Grant Award from suppliers in the State to the
extent reasonably possible. A Grant Recipient shall undertake good

the responsibilities, hours committed, and hourly rate commensurate

faith efforts to purchase from suppliers in the State at least fifty percent

with the expertise and professional background of the Scientific Re-

(50%) of the goods and services purchased with Grant Award funds.

search and Prevention Programs Committee Members.

(3) The honoraria policy may provide a comparison to hon-

(1) A Grant Recipient must purchase products and materi-
als produced in the State of Texas when available at a price and time

oraria and related compensation paid by other similar grant-making or-

comparable to products and materials purchased outside of the State.
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(2) A Grant Recipient that expends more than forty percent
(40%) of the Grant Award funds budgeted for a Project Year on goods
and services purchased outside of the State must notify the Institute in
writing and provide an explanation of the good faith efforts undertaken
to purchase the goods or services from suppliers in the State, including
a statement that products and materials were not available in the State at

(2) The Institute's Annual Public Report;

(3) The Conflict of Interest information described in this
paragraph for the previous 12 months:

(A) Alistof disclosed Conflicts of Interest requiring re-

cusal.

a comparable price and time. Such notification and explanation may be
accomplished by completing the Historically Underutilized Business
and Texas Supplier form submitted as part of the annual Grant Progress

Report.

(3) The Institute may deny reimbursement or require re-
payment of Grant Award funds already expended if the Grant Recipient
fails to provide a statement as required by paragraph (2) of this section

(B) Any unreported Conflicts of Interest confirmed by
an Institute investigation and actions taken by the Institute regarding
same.

(C) Any Conflict of Interest waivers granted.

(4) An annual report of political contributions exceeding
$1,000 made to candidates for state or federal office by Oversight Com-

with a reasonable explanation of the good faith efforts undertaken to

mittee Members for the five years preceding the Member's appointment

purchase the goods or services from suppliers in the State of Texas.

and each year after the Member's appointment until the Member's term

§$701.23.  Historically Underutilized Businesses Policy for Grant Re-
cipients.

It is the policy of the Institute to encourage the use of historically un-
derutilized businesses (HUBs) by Grant Recipients to promote full and
equal business opportunities for all businesses.

(1) A Grant Recipient is expected to undertake good faith
efforts to utilize HUBs in subcontracts for construction, commodities
purchases, and other services, including professional and consulting
services, paid for with Grant Award funds.

(2) A Grant Recipient must report to the Institute at least
annually regarding efforts undertaken by the Grant Recipient to utilize
HUBs in the performance of the Grant Contract by completing the His-
torically Underutilized Business and Texas Supplier form submitted as
part of the annual Grant Progress Report.

§701.25.  Electronic Signature Policy.

A Grant Recipient's use of the Institute's electronic Grant Management
System to create, exchange, execute, submit, and verify legally binding
Grant Contract documents and Grant Award reports shall be pursuant to
an agreement between the Institute and the Grant Recipient regarding
the use of binding electronic signatures. Such agreement shall include
at least the following minimum standards:

(1) The Grant Recipient agrees that by entering the Autho-
rized Signing Official's password in the electronic Grant Management
System at certain specified points, the Grant Recipient electronically
signs the Grant Contract document or related form. The Grant Recip-
ient further agrees that the electronic signature is the legal equivalent
of the Authorized Signing Official's manual signature.

(2) The Institute may rely upon the electronic signature
rendered by entering the Authorized Signing Official's password as
evidence that the Grant Recipient consents to be legally bound by the
terms and conditions of the Grant Contract or related form as if the
document was manually signed.

(3) The Grant Recipient shall provide prompt written noti-
fication to the Institute of any changes regarding the status or authority
of the individual(s) designated by the Grant Recipient to be the Grant
Recipient's Authorized Signing Official. The notice must be provided
to an individual designated by the Institute.

§701.27.  Publicly Available Institute Reports and Records.

To promote transparency in its activities, the Institute maintains the
information described in this section and makes such information pub-
licly available through the Institute's Internet website or upon request.

(1) The Texas Cancer Plan;

expires;

(5) The annual Grant Program priorities set by the Over-
sight Committee;

(6) Oversight Committee Bylaws;

(7) Code of Conduct and Ethics;

(8) A list, separated by Grant Program and Peer Review
Panel, of the Scientific Research and Prevention Programs Committee
Members provisionally appointed or approved by the Oversight Com-
mittee;

(9) The Institute's honoraria policy for Scientific Research
and Prevention Programs Committee Members;

(10) The supporting documentation regarding the Insti-
tute's implementation of its Conflict of Interest policy and actions
taken to exclude a conflicted Oversight Committee Member, Program
Integration Committee Member, Scientific Research and Prevention
Programs Committee Member or Institute Employee from partici-
pating in the review, discussion, deliberation and vote on the Grant

Application;
(11) The Chief Executive Officer's annual report to the

Oversight Committee on the progress and continued merit of each
research Program funded by the Institute;

(12) Grant Applicant information:
(A) Name and address;

(B) Amount of funding applied for;

(C) Type of cancer addressed by the Grant Application;

and

(D) A high-level summary of work proposed to be
funded by the Grant Award;

(13) Information related to Grant Awards, including the
name of the Grant Recipient, the amount of the Grant Award approved
by the Oversight Committee, the type of cancer addressed, and a high-
level summary of the work funded by the Grant Award;

(14) Records of a nonprofit organization established to pro-
vide support to the Institute;

(15) Information related to any gift, grant, or other consid-
eration provided to the Institute, Institute Employee, or a member of
an Institute committee. Such information shall state:

(A) Donor's name;

(B) Amount of donation; and
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(C) Date of donation;

(16) A list of the Institute's Advisory Committees and the
reports presented to the Oversight Committee by each Advisory Com-
mittee;

(17) The Institute's approved internal audit annual report

Prevention Programs Committee Members may access Third-Party In-
formation solely for Institute purposes. All Third-Party Information in
the individual's possession must be returned to the Institute or destroyed
immediately upon the Institute's request or upon the termination of indi-
vidual's employment with or service to the Institute, whichever comes
first. An individual given access to Third-Party Information described

and the internal audit plan posted no later than thirty (30) days after

herein shall not:

approval by the Oversight Committee, or the Chief Executive Officer
if the Oversight Committee is unable to meet;

(18) A detailed summary of the weaknesses, deficiencies,

(1) Publicly disclose Third-Party Information for any rea-
son unless the Institute's General Counsel determines that the disclo-
sure is either permitted or required by law;

wrongdoings, or other concerns raised by the audit plan or annual re-
port and a summary of the action taken by the Institute to the address
concerns, if any, that are raised by the audit plan or annual report;

(19) Information regarding staff compensation in compli-
ance with §659.026, Texas Government Code.

§701.29.  Third-Party Information Held by the Institute.

(a) In order to protect the actual or potential value of informa-
tion submitted to the Institute by a Grant Applicant or a Grant Recip-
ient, the Institute shall undertake reasonable efforts to protect Third-
Party Information as described herein from unauthorized public dis-
closure, consistent with the requirements of Chapter 552, Texas Gov-
ernment Code.

(b) With the exception of information set forth in subsection
(g) of this section, the Institute shall consider the following material
confidential:

(1) Information that relates to a Grant Applicant's or Grant
Recipient's product, device, or process that has the potential for being
sold, traded, or licensed for a fee, including the application or use of
such product, device, or process;

(2) All technological or scientific information developed in
whole or in part by the Grant Applicant or Grant Recipient that has the
potential for being sold, traded, or licensed for a fee;

(3) All information that relates to the plans, specifications,
blueprints, and designs, including related proprietary information, of a
scientific research and development facility;

(4) Written comments made by one or more Scientific Re-

(2) Use non-public Third-Party Information for the indi-
vidual's own personal gain or for the gain of other parties; or

(3) Copy Third-Party Information, for any reason, except
as required to fulfill their duties for the Institute.

(f) The Institute may establish procedures to protect non-pub-
lic Third-Party Information from unauthorized disclosure such as the
use of non-disclosure agreements.

(g) Notwithstanding the foregoing, the following Third-Party
Information is public information and shall be disclosed under Chapter
552, Texas Government Code:

(1) The Grant Applicant's name and address;

(2) The amount of Grant Award funding applied for;

(3) The type of cancer to be addressed under the Grant Ap-
plication;

(4) The high-level summary of the Grant Application
specifically created to be publicly disclosed;

(5) Any other Third-Party Information submitted to the In-
stitute by a Grant Applicant or Grant Recipient if the third-party con-
sents to the disclosure of the information; and

(6) The records of a nonprofit organization established to
provide support to the Institute.

§701.31.

Charges for Copies of Public Records.

(a) The charge to any person requesting copies of any public
record of the Institute will be:

search and Prevention Programs Committee Members that reveals, di-
rectly or indirectly, information relating to the Grant Applicant's or
Grant Recipient's product, device, or process that has the potential for
being sold, traded, or licensed for a fee, including the application or
use of such product, device, or process; and

(5) Information included in the business operations and
management due diligence and intellectual property reviews con-
ducted for the Grant Review Process that reveals, directly or indirectly,
information relating to the Grant Applicant's or Grant Recipient's
product, device, or process that has the potential for being sold, traded,
or licensed for a fee.

(¢c) The Institute shall consider that a product, device, or
process and the technological or scientific information described in the
Grant Application submitted to the Institute has the potential for being
sold, traded, or licensed for a fee unless the Grant Applicant informs
the Institute that no economic potential exists.

(d) The confidential nature of the information submitted by the
Grant Applicant or Grant Recipient is not dependent upon whether the
information is patentable or capable of being registered under copyright
or trademark laws.

(e) Oversight Committee Members, Institute Employees, Pro-

(1) Standard paper copy--$.10 per page.

(2) Nonstandard-size copy:
(A) Diskette: $1.00;
(B) Magnetic tape: actual cost;

(C) Data cartridge: actual cost;

(D) Tape cartridge: actual cost;

(E) Rewritable CD (CD-RW)--$1.00;
(F) Non-rewritable CD (CD-R)--$1.00;
(G) Digital video disc (DVD)--$3.00;
(H) JAZ drive--actual cost;

(I) _ Other electronic media--actual cost;
(J) VHS video cassette--$2.50;
(K) Audio cassette--$1.00;

(L) Oversize paper copy (e.g.: 11 inches by 17 inches,
greenbar, bluebar, not including maps and photographs using specialty
paper)--$.50 per page;

gram Integration Committee Members, and Scientific Research and
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http:paper)--$.50
http:cassette--$1.00
http:cassette--$2.50
http:DVD)--$3.00
http:CD-R)--$1.00
http:CD-RW)--$1.00
http:copy--$.10

(M) Specialty paper (e.g.: Mylar, blueprint, blueline,
map, photographic)--actual cost.

(3) Labor charge:
(A) For programming--$28.50 per hour;

(B) For locating, compiling, and reproducing--$15 per

hour.

(4) Overhead charge--20% of labor charge.

(5) Microfiche or microfilm charge:

(A) Paper copy--$.10 per page;

(B) Fiche or film copy--Actual cost.

(6) Remote document retrieval charge--Actual cost.

(7) Computer resource charge:
(A) Mainframe--$10 per CPU minute;
(B) Midsize--$1.50 per CPU minute;

(C) Client/Server system--$2.20 per clock hour;
(D) PC or LAN--$1.00 per clock hour.
(8) Miscellaneous supplies--Actual cost.

(9) Postage and shipping charge--Actual cost.

(10) Photographs--Actual cost.
(11) Maps--Actual cost.
(12) Other costs--Actual cost.

(13) Outsourced/Contracted Services--Actual cost for the

copy.

(b) The Institute may reduce or waive these charges at the dis-
cretion of the Chief Executive Officer if there is a public benefit.

(c) No Sales Tax shall be applied to copies of public informa-
tion.

§701.33.  Negotiation and Mediation of Certain Breach of Contract
Claims.

(a) Inaccordance with Texas Government Code §2260.052(c),
the Institute adopts herein by reference the model rules provided by the
Office of the Attorney General relating to procedures for the negotia-
tion and mediation of certain contract claims asserted by contractors
against the Institute.

(b) The procedures, as adopted, are exclusive and required pre-
requisites to suit against the Institute under the Texas Civil Practice and
Remedies Code, Chapter 107, and the Texas Government Code, Chap-
ter 2260.

(c) Nothing herein waives the Institute's sovereign immunity
to suit or liability.

(d) Unless specifically provided for by the Grant Contract, this
rule does not apply to Grant Contracts. The Grant Contract shall spec-
ify the process and procedures for terminating a Grant Award, as well
as any associated remedy.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 4,
2013.

TRD-201305054

Wayne Roberts

Interim Executive Director

Cancer Prevention and Research Institute of Texas
Earliest possible date of adoption: December 15, 2013
For further information, please call: (512) 305-8422

¢ ¢ ¢
25 TAC §§701.2, 701.8, 701.21

(Editor's note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Cancer Prevention and Research Institute of Texas or in the Texas Reg-
ister office, James Earl Rudder Building, 1019 Brazos Street, Austin,
Texas.)

The Cancer Prevention and Research Institute of Texas (Insti-
tute) proposes the repeal of Chapter 701, §§701.2, 701.8, and
701.21, addressing administrative policies and procedures of the
Institute.

The rules currently in Chapter 701 are not adequate to address
the policies and procedures of the Institute. The matters ad-
dressed by the repealed provisions will be incorporated into a
new Chapter 701. The sections of new Chapter 701 are pro-
posed in this issue of the Texas Register.

Kristen Pauling Doyle, General Counsel for the Institute, has de-
termined that for the first five-year period the repeal is in effect
there will be no foreseeable implications relating to costs or rev-
enues for state or local government as a result of enforcing or
administering the repeal.

Ms. Doyle also has determined that for each year of the first five
years the repeal is in effect the public benefit anticipated as a
result of enforcing the repeal will be clarification of the policies
and procedures the Institute will follow to implement its statutory
duties. There are no anticipated economic costs to persons who
are required to comply with the repeal as proposed.

Ms. Doyle has determined that the repeal shall not have an effect
on small businesses or on micro businesses.

Written comments on the repeal may be submitted to Ms. Kris-
ten Pauling Doyle, General Counsel, Cancer Prevention and Re-
search Institute of Texas, P.O. Box 12097, Austin, Texas 78711
no later than December 16, 2013. Comments may be submit-
ted electronically to kdoyle@cprit.state.tx.us. Comments may
be submitted by facsimile transmission to (512) 475-2563.

The repeal is proposed under the authority of the Texas Health
and Safety Code Annotated, §102.108, which provides the Insti-
tute with the authority to adopt rules to administer the chapter.

There is no other statute, article or code that is affected by this
proposal.

$701.2. Texas Cancer Plan.
$§701.8.  Charges for Copies of Public Records.
§701.21.  Historically Underutilized Business Program.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 4,
2013.
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TRD-201305052

Wayne Roberts

Interim Executive Director

Cancer Prevention and Research Institute of Texas
Earliest possible date of adoption: December 15, 2013
For further information, please call: (512) 305-8422

¢ ¢ ¢

CHAPTER 702. INSTITUTE STANDARDS ON
ETHICS AND CONFLICTS, INCLUDING THE
ACCEPTANCE OF GIFTS AND DONATIONS TO
THE INSTITUTE

25 TAC §§702.3, 702.5, 702.7, 702.9, 702.11, 702.13, 702.15,
702.17, 702.19

The Cancer Prevention and Research Institute of Texas (Insti-
tute) proposes amendments to §§702.3, 702.5, 702.7, 702.9,
702.11, 702.13, 702.15, 702.17 and 702.19, regarding insti-
tute standards on ethics and conflicts, including relationships
between the institute and private organizations and donors.

The purpose of these proposed amendments is to clarify exist-
ing requirements, to reflect changes to the statute, for consis-
tency with other chapters, and to provide additional guidance
regarding applicable conflict of interest standards, procedures
for recusal, and restrictions on communication that provide cer-
tain applicants unfair advantages. In addition, proposed amend-
ments promulgate more comprehensive rules regarding the ac-
ceptance of gifts and donations to the Institute. The Texas Health
and Safety Code, §102.106 directs the CPRIT Oversight Com-
mittee to adopt conflict of interest rules to apply to the Oversight
Committee, the Program Integration Committee, and Institute
Employees. In addition, these amendments are proposed pur-
suant to and in satisfaction of the provisions of Texas Govern-
ment Code, Chapters 572 and 2255, Texas Health and Safety
Code, Chapter 102, and other relevant statutes.

Section 702.3 is amended to delete the definitions in this chapter.
The Institute proposes the deletion of the definitions from this
chapter because the definitions of the words and terms used
in this chapter will now have the meanings provided in 25 TAC
Chapter 701, §701.3 (relating to Definitions), thus maintaining
consistency of terms used throughout Chapters 701 - 703.

Section 702.5 is amended to clarify the intent of the Institute that
the grant review and award process be fair, unbiased and free
from conflicts of interest, impropriety and self-dealing by defining
the individuals subject to the conflict rules.

Section 702.7 is amended to provide additional guidance regard-
ing the process and procedures for acceptance of gifts and do-
nations made to the Institute, an Oversight Committee member,
an Institute Employee, or a member of one of the Institute's com-
mittees. The proposed changes also specify that no CPRIT em-
ployee's salary will be supplemented with gifts or donations.

Section 702.9 is amended to include additional standards of con-
duct for employees of the Institute, members of the Program In-
tegration Committee and members of the Oversight Committee
as set forth by Texas Health and Safety Code Chapter 102.

Section 702.11 is amended to provide clarity regarding prohib-
ited conflicts of interest applicable to Oversight Committee mem-
bers, Institute Employees, Scientific Research and Prevention

Programs committee members, and Program Integration Com-
mittee members regarding the review, discussion, deliberation,
or vote on an application for funds from the Institute. The pro-
posed changes also apply to independent contractors that per-
form services associated with the grant review process.

Section 702.13 is amended to provide additional guidance re-
garding the process and procedures for identifying, disclosing,
recusing, and monitoring conflicts of interest held by persons
subject to the conflict rules in the awarding of Institute funds.

Section 702.15 is amended to provide further guidance on the
process and procedures regarding the investigation of unre-
ported conflicts of interest affecting the grant review process.

Section 702.17 is amended to provide additional guidance on the
necessary process and procedures for the Oversight Committee
to waive the conflict of interest provisions prohibiting participation
of an individual subject to the conflict rules upon a showing that
exceptional circumstances outweigh potential bias posed by the
conflict of interest.

Section 702.19 is amended to include Program Integration Com-
mittee members as individuals that are restricted from commu-
nication with grant applicants regarding pending grant applica-
tions. The proposed changes include a restriction on commu-
nication between individual Oversight Committee members and
Program Integration Committee members while grant award de-
cisions are being made.

Kristen Pauling Doyle, General Counsel for the Institute, has de-
termined that for the first five-year period the rules are in effect
there will be no foreseeable implications relating to costs or rev-
enues for state or local government as a result of enforcing or
administering the rules.

Ms. Doyle also has determined that for each year of the first
five years the rules are in effect the public benefit anticipated as
a result of enforcing the rules will be clarification of the policies
and procedures the Institute will follow to implement its statutory
duties. There are no anticipated economic costs to persons who
are required to comply with the rules as proposed.

Ms. Doyle has determined that the rules shall not have an effect
on small businesses or on micro businesses.

Written comments on the rules may be submitted to Ms. Kristen
Pauling Doyle, General Counsel, Cancer Prevention and Re-
search Institute of Texas, P.O. Box 12097, Austin, Texas 78711
no later than December 16, 2013. Parties filing comments are
asked to indicate whether or not they support the rule revisions
proposed by the Institute and, if changes are requested, to pro-
vide specific text proposed to be included in the rule. Comments
may be submitted electronically to kdoyle@cprit.state.tx.us.
Comments may be submitted by facsimile transmission to (512)
475-2563.

The amendments are proposed under the authority of the Texas
Health and Safety Code Annotated, §§102.101(e), 102.106,
102.1061, 102.1062, 102.1063, 102.1064, 102.108, and
102.109 which provide the Institute with the authority to govern
members of the Oversight Committee, Institute Employees, PIC
members, and Institute activities, and which direct the Oversight
Committee to adopt rules relating to conflict of interest, code of
conduct, and to administer the chapter.

There is no other statute, article or code that is affected by this
proposal.

$§702.3.  Definitions.
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The [fellowing] words and terms[; when] used in this chapter[;] shall
have the [fellewing] meanings provided in Chapter 701, §701.3 of this
title (relating to Definitions), unless the context clearly indicates oth-
erwise.

D Ad hoe committee means a committee of experts ere-
ated by the Oversight Committee to advise the Oversight Committee
on issues related to cancer.]

) " the public of pri nstitution of
msﬂtuﬂe&gevemmentefgamzaﬁe&ﬂeﬂ-gevemmemalefgaﬂ&aﬂe&

%ha{submﬁsaﬁaﬁpkeaﬂeﬂ{e%he{ﬂst}m%eferagfamf&ﬂdedbyﬁhe
Cancer Prevention and Research Fund. Unless otherwise indicated,
this term ineludes the prineipal investigator

{3 Application means the written propesal submitted to
the Institute by an applicant that; if suceessful; will result in an award of
maybesubmﬁedmfespeﬁse%eapubhshedkeqﬂestferﬁrppheaﬂeﬂs
or unsolicited by the Institate}

f(4) Cancer Prevention and Research Fund means the
dedicated aceount in the general revenue fund econsisting of patent;
royalty; and license fees and other income received under a contraet
with a CPRIT funding award recipient, legislative appropriations,

H5) Close relative means a parent; spouse; domestie part-
ner; or son or daughter

[(6) Entity means any organization recognized by law, in-
cluding a sole proprietorship; partnership; firm; corporation; holding
company; joint stock company; receivership; or trust; as well as any
program; enterprise; non-profit corporation public or private research
or academic institution}
the CPRIT and any other official or employee of the CPRIT to whem

8) Funding Award means any award of money from the
Caneer Prevention and Research Fund made by the Institute to an ap-
plicant in response to a solicited or unsolicited application: A funding
award must be in the form of an executed contract between the Institute

H9) Institute means the Cancer Prevention and Research
Institute of Texas or CPRIT.]

for the Institute pursuant to a contract of employment.]

Y Oversight Committee member means any person ap-
pointed to and serving on the Oversight Committee of the Institute; or
any person who sits on that board by eperation of statute or by desig-
nation. |

2 Pﬁneipalmesﬁgatefmeaﬂsasmglemdiﬁdualdes-
ignated by the grantee in the grant ion and approved by the
Institute; whe is responsible for the scientific and technical direction of
the project}

f3) Prefessional associate of the reviewer means any eol-
league; scientific mentor; or student with whom the peer reviewer is
eurrently conducting research or other significant professional activ-
three years before the date of the review}

higher education, as defined by §61.003. Education Code, research
institution, government organization, non-governmental organization,

non-profit erganization; other publie entity; private company; individ-
ual; or consertia; including any combination of the aforementioned;

who is awarded money from the Cancer Prevention and Research Fund.
tor.]

teemeaﬂseﬂeermefegreupsef%xpeﬁsmtheﬁeldefeaﬂeerfeseareh
prevention or commercialization appeinted by the Executive Director
and approved by the Oversight Committee for the purpese of review-
ing grants applications and making recommendations to the Executive
Director regarding the award of caneer research and prevention grants-}

f16) University Advisery Committee means the commit-
tee ereated by the Texas Health and Safety Code; §102-154 to advise
the Oversight Committee regarding the rele of institutions of higher
education in eancer research:}
$702.5.

It is the intent of the Institute that the Institute's Grant Review [grant
review and funding award] process provide Grant Applicants a [be]
fair and[;] unbiased merit-based assessment [and] free from conflicts
of interest, impropriety and self-dealing. To implement this policy, this
chapter provides standards of conduct and conflict of interest disclosure
requirements to be observed by those individuals that are a part of the
Grant Review Process and the execution of Grant Contracts. Individu-
als subject to this chapter include Oversight Committee Members, Pro-
gram Integration Committee Members, Scientific Research and Pre-
vention Programs Committee Members, and Institute Employees. In-
dependent contractors, such as outside legal counsel, grant manage-
ment system contractors, and subject matter experts, shall be subject to
applicable provisions of this chapter to the extent that the individuals
are performing duties associated with Grant Applications under con-
sideration for Grant Awards.

Intent.

§$702.7.  Acceptance of Gifts and Donations by the Institute.

(a) As authorized by Texas Health and Safety Code §102.054,
the Institute may solicit and accept gifts from any source to support
the operations of the Institute and to further its purposes; except that
the Institute may not supplement the salary of any Institute Employee
with a gift or grant received by the Institute. [All funds received from
donations to the Institute will be deposited to the state treasury and used
fer%hepuppesespee}ﬁedby%hedenererfergeneml{nsmu&epmgfams
when no purpese is speeified:]

(b) An Oversight Committee Member [A member] or an
[employee of the] Institute Employee shall not authorize a donor to use
the property of the Institute unless the property is used in accordance
with a contract between the Institute and the donor, the contract is
found by the Institute to serve a public purpose, the contract contains
provisions to ensure the public purpose continues, and the Institute is
reasonably compensated for the use of the property.

(c) Procedure for acceptance of gifts.

(1) Gifts to the Institute may be designated for one of the
following categories:

(A) Unrestricted General Support;

(B) Restricted Programmatic Support;

(C) Endowed and Restricted Funds; or

(D) Other (includes gifts of real or personal property).
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(2) Gifts of ten thousand dollars ($10,000) or less may
be accepted on behalf of the Institute by the Chief Executive Officer
[Dircctor].

(3) The Executive Committee of the Oversight Committee
may accept gifts of cash, stock, bonds, or personal property with a value
in excess of ten thousand dollars ($10,000) but less than one million
dollars ($1,000,000) on behalf of the Institute. If one or more Executive
Committee members do not agree with the decision to accept the gift
on behalf of the Institute, the decision to accept the gift will be made
by a majority vote of the Oversight Committee.

(4) Acceptance of gifts made to the Institute of cash, stock,
bonds, or personal property with a value in excess of one million dol-
lars, gifts of real property regardless of value, and all other gifts not
herein described shall be approved by a majority vote of the Oversight
Committee. To assist in its decision, a report shall be created by the
Chief Executive Officer [Direetor] that includes the following infor-
mation:

(A) Name and biographical data regarding the individ-
ual or organization making the gift;[-]

(B) A description of the gift;[<]

(C) A list of conditions or requirements to be imposed
on the Institute as a result of accepting the gift;[-]

(D) If one of the conditions is naming, then include a
description of the object to be named and whether there is a time limit
on continuing the name;|[-]

(E) If the gift is real property, an evaluation of the gift
by the General Land Office;|[-]

(F) Ifthe giftis stock or other investments, a description
of how they will be sold and the expected net proceeds; and[-]

(G) A description of how the gift will be used.

(5) All funds received from donations to the Institute will
be deposited to the state treasury and used for the purpose specified by
the donor or for general Institute programs when no purpose is speci-
fied.

(d) The Institute encourages the offer of gifts of additional rev-
enue and real and personal property through naming.

(1) Naming can be given to both real objects and inanimate
objects, such as Grant Awards [grant programs].

(2) The Oversight Committee will consider a request for
naming in connection with a gift of real or personal property of sub-
stantial value to the Institute and its programs. In determining whether
a gift has substantial value, the Oversight Committee will evaluate the
following factors:

(A) The size of the real or personal property in relation
to other fund sources--including bonds--available at the same time and
consideration of whether the donation will make a material contribu-
tion to the Institute's goals and programs that otherwise would not be
made;[<]

(B) Awvailability of the real or personal property; and|[-]

(C) The degree of flexibility and discretion [Flexibility]
([wiH] the Institute will have [diseretior] in the use of the real or per-
sonal property [er will it be limited to certain uses]).

(3) The Oversight Committee must approve the recom-
mendation to name an object or program by a majority vote of its
members.

(e) The Oversight Committee may refuse a gift to the Institute
for any reason, including:

(1) The gift requires an initial and/or on-going expenditure
that will likely equal or exceed the value of the gift.

(2) The gift is from an institution, entity, or organization,
or a director, officer, or an executive of an institution, entity or organi-
zation [er individual] that has applied for funding from the Institute, or
currently receives funding from the Institute, or the gift is from a Se-
nior Member or Key Personnel of the research or prevention program
team listed on a Grant Application or Grant Award [has received fund-
applics to donations in excess of $1,000 by a director, officer, or exce-
utive of an institution; entity; organization; or individual].

(3) The Institute may [shall] return a gift made by an insti-
tution, entity, organization, or individual that was otherwise eligible to
make the donation at the time that the gift was accepted by the Institute
in the event that the donor [eentributer] subsequently submits a Grant
Application [an applieation]| for funding from the Institute within the
fiscal year of the donation.

(4) For purposes of this section, the limitation on gifts does
not apply to a donation made as the result of the final bequeathal. [the
. T : ization. or individuak:]

A A ﬂet-fer—preﬁ{ 503(c)(3) corporation that is a sep-
arate legal entity from the associated institution, entity, organization, or
individual.|

[B) A denation that would be otherwise unaceceptable
pursuant to paragraph (2) of this subsection that is made as the result
of the final bequeathal]

(f) The Institute shall report information pertaining to gifts,
grants, or other consideration provided to the Institute, an Institute Em-
ployee, or a member of an Institute committee, subject to the require-
ments in this subsection.

(1) The information shall be posted on the Institute's Inter-
net website.

(2) The information to be posted shall include the donor's
name, the date of the donor's donation, and the amount of the donor's
donation.

(3) The reporting requirement applies to all gifts, grants, or
other consideration provided to the Institute except that individual con-
ference registration fees paid to CPRIT by conference attendees shall
not be treated as consideration for purposes of the reporting require-
ment. The total amount received for conference registration fees may

be reported.

(4) The reporting requirement applies to all gifts, grants, or
other consideration given to a Oversight Committee Member, Institute
Employee, or Program Integration Committee Member except that the
following items are not considered gifts, grants or consideration subject
to the reporting requirement:

(A) Books, pamphlets, articles, or other similar mate-
rials that contain information directly related to the job duties of an
Oversight Committee Member, Institute Employee, or Program Inte-
gration Committee Member and that are accepted by the individual on
behalf of Institute for use in performing the individual's job duties;

(B) Items or consideration of any value given to the
Oversight Committee Member, Institute Employee, or Program Inte-
gration Committee Member by a Relative;
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(C) Items or consideration of any value given to the
Oversight Committee Member, Institute Employee, or Program Inte-
gration Committee Member by a personal friend so long as:

(i) The item or consideration is given based solely
on an existing personal relationship;

(ii) The personal friend or a Relative of the personal
friend is not an employee of an entity receiving or applying to receive
money from the Institute; and

(iii)  The individual subject to this provision has no
reason to believe that the item or consideration is being offered through
an intermediary in an attempt to evade reporting requirements.

(D) Items of nominal intrinsic value less than $50, such
as modest items of food and refreshment on infrequent occasions,
shared ground transportation in non-luxury vehicles, and unsolicited
advertising or promotional material such as plaques, certificates, tro-
phies, paperweights, calendars, note pads, and pencils, but excluding
cash or negotiable instruments.

(5) The reporting requirement applies only to the gifts,
grants, or other consideration given to a Scientific Research and Pre-
vention Programs Committee Member by a Grant Applicant or Grant
Recipient during the period that the Member is appointed except that
the following items are not considered gifts, grants or consideration
subject to the reporting requirement:

(A) Books, pamphlets, articles, or other similar mate-
rials that contain information directly related to the job duties of the
Scientific Research and Prevention Programs Committee Member and
that are accepted by the individual for use in performing the individ-
ual's job duties;

(B) Items of nominal intrinsic value less than $50, such
as modest items of food and refreshment on infrequent occasions,
shared ground transportation in non-luxury vehicles, and unsolicited
advertising or promotional material such as plaques, certificates, tro-
phies, paperweights, calendars, note pads, and pencils, but excluding
cash or negotiable instruments.

(6) The reporting requirement applies to a member of an
Advisory Committee of the Institute only to the extent that the individ-
ual participates in the Grant Review Process.

(A) If the individual participates in the Grant Review
Process, then the individual must report gifts, grants, or other consid-
eration given to the Advisory Committee member by a Grant Appli-
cant or Grant Recipient during the period that the Advisory Committee
member participates in the Grant Review Process except that the fol-
lowing items are not considered gifts, grants or consideration subject
to the reporting requirement:

(i) Books, pamphlets, articles, or other similar ma-
terials that contain information directly related to the job duties of the
Advisory Committee member and that are accepted by the individual
for use in performing the individual's job duties;

(ii) Ttems of nominal intrinsic value less than $50,
such as modest items of food and refreshment on infrequent occasions,
shared ground transportation in non-luxury vehicles, and unsolicited
advertising or promotional material such as plaques, certificates, tro-
phies, paperweights, calendars, note pads, and pencils, but excluding
cash or negotiable instruments.

(B) For purposes of this subsection, participation in the
Grant Review Process by an Advisory Committee member does not
include submitting a Grant Application or receiving a Grant Award.

[(f) At ecach meeting of the Oversight Committec, a list of all
gifts that have been accepted by the Executive Director and by the Ex-
ceutive Committee since the last meeting will be presented as an in-
formation item on the public agenda. The list will include the identity
efmeeeﬁtﬂbutePuﬂless%heeeﬂmbu{efhaneques{edaﬂeﬂym&y%he
type of gift (unrestrieted general suppert; restrieted programmatie sup
peftendemled%restﬂetedﬁnd&efe&heﬂaﬁd%heameﬁﬂtef%hegﬁ%
The Institute shall maintain a list of gifts received, including the iden-
&tyefeeﬁmbu{eP' , unless the contributor has requested anonymity, the
$§702.9. Code [General Standards] of Conduct and Ethics for Over-
sight Committee Members, [and] Institute Employees, and Program
Integration Committee Members.

(a) All Oversight Committee Members, Program Integration
Committee Members, and Institute Employees shall avoid acts which
are improper or give the appearance of impropriety in the disposition
of state funds. [Pursuant to the provisions of Texas Government Code
Chapter 572 and Texas Health and Safety Code Chapter 102:]

(b) The Oversight Committee shall adopt a Code of Conduct
and Ethics to provide guidance related to the ethical conduct required
of Oversight Committee Members, Program Integration Committee
Members, and Institute Employees. The Code of Conduct and Ethics
shall be distributed to each new Oversight Committee Member, Pro-
gram Integration Committee Member, and Institute Employee not later
than the third business day after the date that the person begins employ-
ment with or service to the Institute.

(c) The Code of Conduct and Ethics shall include at least the
following requirements and prohibitions. Nothing herein prevents the
Oversight Committee from adopting stricter standards:

(1) A member of the Oversight Committee, Institute Em-
ployee, or Program Integration Committee Member, or the spouse of an
individual governed by this provision [employee of the Institute] shall
not accept or solicit any gift, favor, or service that could [might] rea-
sonably [tend to] influence him or her in the discharge of official duties
or that he or she knows or should know is being offered with the intent
to influence him or her or with the intent to influence the member or
employee's [his or her] official conduct.

(2) A member of the Oversight Committee, Institute Em-
ployee, or Program Integration Committee Member, or the spouse of an
individual governed by this provision [employee of the Institute] shall
not accept employment or engage in any business or professional ac-
tivity that would [; which he or she might] reasonably [expeet would]
require or induce that person to disclose confidential information ac-
quired by reason of the member or employee's [his or her] official po-
sition.

(3) A member of the Oversight Committee, Institute Em-
ployee, or Program Integration Committee Member, or the spouse of an
individual governed by this provision [employee of the Institute] shall
not accept other employment or compensation that[; whieh| could rea-
sonably [be expeeted to] impair his or her independent [independenee
of] judgment in the performance of the member or employee's [his of
her] official duties.

(4) A member of the Oversight Committee, Institute Em-
ployee, or Program Integration Committee Member, or the spouse of an
individual governed by this provision [employee of the Institute] shall
not make personal investments or have a financial interest that [whieh]
could reasonably [be expeeted to] create a substantial conflict between
his or her private interest and the member or employee's [individual's]
official duties [as & member of the Oversight Committee or employee
of the Institute].
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(5) A member of the Oversight Committee, Institute Em-

Institute's Chief Executive Officer any gift, grant, or consideration

ployee, or Program Integration Committee Member, or the spouse of an

received by the individual as soon as possible, but no later than

individual governed by this provision [employee of the Institute] shall
not intentionally or knowingly solicit, accept, or agree to accept any
benefit for exercising [having exereised] his or her official powers or
performing the member or employee's [performed his or her] official
duties in favor of another.

(6) A member of the Oversight Committee, Institute Em-

thirty (30) days after receipt of the gift, grant or consideration. The
individual shall provide the name of the donor, the date of receipt, and
amount of the gift, grant, or consideration.

(17) An Oversight Committee Member or Institute Em-
ployee may not solicit, agree to accept, or accept an honorarium
in consideration for services the Oversight Committee Member or

ployee, or Program Integration Committee Member, or the spouse of

Institute Employee would not have been asked to provide but for the

an individual governed by this provision [ An Oversight Committee
member or employee of the Institute] shall not lease, directly or indi-
rectly, any property, capital equipment, employee or service to a Grant
Recipient [any program; business; enterprise or institution that reeeives
a grant from the Institute].

(7) A member of the Oversight Committee, Institute Em-

person's official position.

(18) An Oversight Committee Member and the Chief Ex-
ecutive Officer shall not make any communication to or appearance
before an Institute officer or employee before the second anniversary
of the date the Oversight Committee Member or Chief Executive Of-
ficer ceased to be a Oversight Committee Member or Chief Executive

ployee, or Program Integration Committee Member, or the spouse of

Officer if the communication or appearance is made:

an individual governed by this provision [the member's speuse] shall
not submit a Grant Application to [grant application for funding by] the

Institute.

(8) A member of the Oversight Committee, [or] the mem-
ber's spouse, or an Institute Employee shall not be employed by or par-
ticipate in the management of a business entity or other organization
receiving money from the Institute.

(9) A member of the Oversight Committee or the member's
spouse shall not own or control, directly or indirectly, an [mere than five
pereent] interest in a business or entity or other organization receiving
money from the Institute.

(10) A member of the Oversight Committee or the mem-
ber's spouse shall not use or receive a substantial amount of tangi-
ble goods, services, or money from the Institute other than reimburse-
ment authorized for Oversight Committee Members [members;] atten-
dance[;] or expenses.

(11) A member of the Oversight Committee, Institute Em-

(A) with the intent to influence; and

(B) onbehalf of any person in connection with any mat-
ter on which the person seeks official action.

(19) An Oversight Committee Member or Institute Em-
ployee who ceases service or employment with the Institute may not
represent any person or receive compensation for services rendered on
behalf of any person regarding a particular matter in which the former
Oversight Committee Member or Institute Employee participated dur-
ing the period of state service or employment, either through personal
involvement or because the issue was a matter within the Oversight
Committee Member's or Institute Employee's official responsibility.

(A) This paragraph applies to an Institute Employee
who is compensated, as of the last date of state employment, at or
above the amount prescribed by the General Appropriations Act for
step 1, salary group 17, of the position classification salary schedule,
including an employee who is exempt from the state's position clas-
sification plan.

ployee, Program Integration Committee Member, or the spouse of an
individual governed by this provision shall not serve on the Grant Re-
cipient's board of directors or similar committee that exercises govern-
ing powers over the Grant Recipient. This prohibition also applies to
serving on the board of directors or similar committee of a non-profit
foundation established to benefit the Grant Recipient.

(12) A member of the Oversight Committee, Institute Em-
ployee, Program Integration Committee Member, or the spouse of an
individual governed by this provision shall not use non-public Third-
Party Information, or knowledge of non-public decisions related to

(B) This paragraph does not apply to a rulemaking pro-
ceeding that was concluded before the Oversight Committee Member's
or Institute Employee's service or employment ceased.

(C) For purposes of this paragraph, "participated"
means to have taken action as an Oversight Committee member or
Institute Employee through decision, approval, disapproval, recom-
mendation, giving advice, investigation or similar matter.

(D) For purposes of this paragraph, "particular matter"
means a specific investigation, application, request for ruling or deter-

Grant Applicants, received by virtue of the individual's employment

mination, rulemaking proceeding, contract, claim, charge, accusation,

or official duties associated with the Institute to make an investment or

or judicial or other proceeding.

take some other action to realize a personal financial benefit.

(13) A member of the Oversight Committee, Institute Em-

(d) The Code of Conduct and Ethics shall include information
about reporting an actual or potential violation of the standards adopted

ployee, or a Program Integration Committee Member who is a member

by the Oversight Committee.

of a professional organization shall comply with any standards of con-
duct adopted by the organizations of which he or she is a member.

(14) A member of the Oversight Committee, Institute Em-
ployee, or a Program Integration Committee Member shall be honest
in the exercise of all duties and may not take actions that will discredit
the Institute.

(15) A member of the Oversight Committee or an Institute

(e) Any reports due under Texas Government Code §572.021
shall be simultaneously filed with the Institute.

$§702.11.  Conflicts of Interest Requiring Recusal.

(a) For purposes of this chapter, a Conflict of Interest [eonfliet
of interest] exists when an individual subject to this rule has an interest
in the outcome of a Grant Application submitted by an entity receiving
or applying to receive money from the Institute [an applieation] such

Employee shall not have an office in a facility owned by an entity re-
ceiving or applying to receive money from the Institute.

(16) An Oversight Committee Member, Institute Em-
ployee, or Program Integration Committee Member shall report to the

that the individual is in a position to gain financially, professionally, or
personally from either a positive or negative evaluation of the Grant

Application [grant prepesal]. Individuals subject to this rule are:
(1) Oversight Committee Members [members];
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(2) Institute employees;

(3) Scientific Research and Prevention Programs Commit-
tee Members;

(4) Program Integration Committee Members; and

(5) Independent Contractors that perform services associ-
ated with the Grant Review Process on behalf of the Institute, such as
facilitating grant review activities, evaluating the intellectual property
held by or licensed to a Grant Applicant, or performing a business man-

(1) Is a member of the board of directors, other governing
board or any committee of an entity or of a foundation or similar [ethe]
organization affiliated with an entity receiving or applying to receive
money from the Institute during the same Grant Review Cycle [grant

eyele];

(2) Serves as an elected or appointed officer of an entity
[er other organizatien] receiving or applying to receive money from
the Institute or of a foundation or similar organization affiliated with
the entity;

agement due diligence review.
[(3) Ad hoc committee(s) members:]
[(5) Scientific Research and Prevention Program commit-
tece members. |
(b) Except under exceptional circumstances as provided in

§702.17 of this chapter (relating to Exceptional Circumstances Re-
quiring Participation), an individual who has a financial, professional,
or personal [eenfliet of] interest [with respeet to an applieatien], as set
forth herein, in an entity receiving or applying to receive money from
the Institute shall recuse himself or herself and may not participate in
the review, discussion, deliberation, or vote related to the entity [en

the application].
(c) A financial Conflict of Interest [eonflict of interest] exists

if the individual subject to this rule or a Relative [elese relative] of the
individual subject to this rule:

(1) Owns or controls, directly or indirectly, an ownership
interest [of five pereent (5%) or mere] in an [a business] entity [or other
organizatien] receiving or applying to receive money from the Institute
or in a foundation or similar organization affiliated with the entity.

(A) Interests subject to this provision include sharing in
profits, proceeds, or capital gains. Examples of ownership or control,
include but are not limited to owning shares, stock, or otherwise, and
are not dependent on whether voting rights are included.

(B) Itisnot a financial Conflict of Interest if the owner-
ship interest is limited to shares owned via an investment in a publicly
traded mutual fund or similar investment vehicle so long as the indi-
vidual subject to this rule does not exercise any discretion or control
regarding the investment of the assets of the fund or other investment
vehicle.

(2) Could reasonably foresee that an action taken by the
Scientific Research and Prevention Programs Committee [Program
committee], the Program Integration Committee, the Institute, or its
Oversight Committee related to an entity receiving or applying to
receive money from the Institute could result in a financial benefit to
the individual [ef 100% er mere].

(3) Has received a financial benefit from the Grant Appli-
cant unrelated to the Grant Application of more than $5,000 within the
past twelve months. This total includes fees, stock and other benefits. It
also includes current stock holdings, equity interest, intellectual prop-

(3) Isan employee of or is negotiating future employment
with an entity [ether erganization]| receiving or applying to receive
money from the Institute or a foundation or similar organization af-
filiated with the entity;

(4) Represents in business or law an entity [or ether organ-
ization] receiving or applying to receive money from the Institute or a
foundation or similar organization affiliated with the entity [in business
or law];

(5) Is a colleague, scientific mentor, or student
[prefessional assoeiate] of a Senior Member or Key Personnel [primary
member]| of the research or prevention [researeh/preventien] program
[applicant's] team listed on the Grant Application, or is conducting
or has conducted research or other significant professional activities
with a Senior Member or Key Personnel of the research or prevention
program team listed on the Grant Application within three years of the
date of the review;

(6) Is a student, postdoctoral associate, or part of a labora-
tory research group for a Senior Member or Key Personnel [primary
member] of the research or prevention [researeh/prevention] program
[applicant's] team listed on the Grant Application or has been within
the past six years;

(7) Is engaged or is actively planning to be engaged
in collaboration with a Senior Member or Key Personnel [primary

member] of the research or prevention [research/prevention] program
[applicant's] team listed on the Grant Application; or

(8) Has long-standing scientific differences or disagree-
ments with a Senior Member or Key Personnel [primary member] of
the research or prevention [researeh/prevention| program [applicant's]
team listed on the Grant Application that are known to the professional
community and could be perceived as affecting objectivity.

(e) For purposes of this rule, a personal Conflict of Interest
[conflict of interest] exists if a Senior Member or Key Personnel of the
research or prevention program team listed on the Grant Application

or an applicant [the applieant] is a Relative [family member] or close
personal friend of an individual subject to this rule.

(f) Nothing herein shall prevent the Oversight Committee
[members; Institute employees; or Seientific Research and Prevention
Program committee members] from adopting more stringent standards
with regard to prohibited conflicts of interest.

(g) The General Counsel and Chief Compliance Officer
[Exeecutive Direetor] may provide guidance to individuals subject to

erty or real property interest, but does not include diversified mutual
funds or similar investment vehicle in which the person does not exer-
cise any discretion or control regarding the investment of the assets of
the fund or other investment vehicle.

(d) For purposes of this rule, a professional Conflict of Interest
[confliet of interest] exists if the individual subject to this rule or a
Relative of the individual subject to this rule [elose relative]:

this section [the members of the Oversight Committee; Institute em-
members] on what interests would constitute a Conflict of Interest
[eenfliet of interest] or an appearance of a Conflict of Interest [eonfliet
of interest].
§702.13.  Disclosure of Conflict of Interest and Recusal from Review.
(a) If an Oversight Committee Member or a Program Integra-
tion Committee Member [member] has a Conflict of Interest [confliet
of interest] as described in this chapter with respect to an entity or Grant
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Application [application] that comes before the individual for review
or other action, the Member [member] shall:

(1) Provide written notice of the Conflict of Interest to
[Netifyy] the Chief Executive Officer [Bireetor] and the presiding
officer of the Oversight Committee [of the conflict of interest]| (or the
next ranking member of the Oversight Committee if the presiding
officer has the Conflict of Interest [conflict of interest]);

(2) Disclose the Conflict of Interest [confliet of interest] in
an open meeting of the Oversight Committee; and

(3) Recuse himself or herself [himselfherself] from par-
ticipation in the review, discussion, deliberation and vote on the entity

or Grant Application [applieation], including access to information re-
garding the matter to be decided, unless a waiver has been granted pur-
suant to §702.15 of this chapter (relating to Investigation of Unreported
Conflicts of Interest Affecting the Grant Review Process).

(b) IfaScientific Research and Prevention Programs Commit-
tee Member [Program committee member| has a Conflict of Interest
[eenfliet of interest] as described in this chapter with respect to a Grant
Application [an applicatien] that comes before the individual for re-
view or other action, the member shall:

(1) Provide written notice [Netify the Seientific Research
and Prevention Program committee chair and the CPRIT Chief Scien-
tific Officer, Chief Prevention Officer, or the Chict Commercialization
Officer as may be applieable;] of the Conflict of Interest to the Chief
Executive Officer [eonfliet of interest]; and

(2) Recuse himself or herself [himself/herself] from any
participation in the review, discussion, scoring, deliberation and vote

on the Grant Application [applieatien], including access to information
regarding the matter to be decided unless a waiver has been granted
pursuant to §702.15 of this chapter.[; and]

H3) Submit a signed eertification pest-review statement at
the conclusion of the peer review proecess that he/she did not participate
in the diseussion or review of any application for which he/she had a
eonfliet of interest}

(¢) Some Conflicts of Interest are such that the existence of a

plicant or a foundation or similar organization affiliated with the Grant
Applicant; or

(4) The individual subject to this provision owns or con-
trols, directly or indirectly, an ownership interest in a Grant Applicant
or a foundation or similar organization affiliated with the Grant Ap-
plicant. Interests subject to this provision include sharing in profits,
proceeds, or capital gains. Examples of ownership or control, include
but are not limited to owning shares, stock, or otherwise, and are not
dependent on whether voting rights are included.

[(¢) IfaUniversity Advisory Committee member or a member
of an ad hoe committee has a confliet of interest as deseribed in this
chapter with respeet to an application that comes before the individual
for review, or other action, the member shall:]

HH Netify the Executive Director of the confliet of inter-
est; and}

f2) Reeuse himselttherself from participation in the
review; discussion; scoring; deliberation; and vote on the application;
ineluding aceess to information regarding the matter to be deeided]

(d) If an Institute Employee or independent contractor
involved in the Grant Review Process [employee other than the
Exeecutive Direetor| has a Conflict of Interest [eonfliet of interest] as
described in this chapter with respect to a Grant Application [an appli-
cation| that comes before the individual for review or other action, the
Institute Employee or independent contractor [empleyee] shall:

(1) Provide written notice to [Netify] the Chief Executive
Officer [Direetor] of the Conflict of Interest [confliet of interest]; and

(2) Recuse himself or herself [himselffherself] from partic-

ipation in the review of the Grant Applic: Application [apphieation] and be pre-
vented from accessing information regarding the matter to be decided,

unless a waiver has been granted pursuant to §702.15 of this chapter.

(¢) The Institute shall retain supporting documentation regard-
ing the implementation of its Conflict of Interest policy and actions
taken to exclude a conflicted Oversight Committee Member, Program
Integration Committee Member, Scientific Research and Prevention
Programs Committee Member or Institute Employee from participating

conflict with a Grant Applicant applying for a Grant Mechanism raises

in the review, discussion, deliberation and vote on the Grant Applica-

the presumption that the conflict may affect the individual's impartial
review of other Grant Applications pursuant to the same Grant Mech-
anism in the Grant Review Cycle. The Institute has determined that
the existence of one or more of the following Conflicts of Interest for
an Oversight Committee Member, Scientific Research and Prevention
Programs Committee Member, Program Integration Committee Mem-

tion.

(1) The supporting documentation retained by the Institute
may be stored by the Institute's electronic Grant Management System.

(2) For purposes of this rule, "supporting documentation"
may include Conflict of Interest agreements, Conflict of Interest dis-

ber, Institute employee, Independent Contractor or a Relative of an in-

closure forms, action taken to address a previously unreported Conflict

dividual subject to this rule shall require recusal of the individual from

of Interest after its existence is determined, approved waivers, sign-out

participating in the review, discussion, scoring, deliberation and vote

sheets, independent third party observation reports, post-review certi-

on all Grant Applications competing for the same Grant Mechanism in

fications and Oversight Committee meeting minutes.

the entire Grant Review Cycle, unless a waiver has been granted pur-
suant to §702.15 of this chapter:

(1) The individual subject to this provision is an employee

(3) All supporting documentation shall be publicly avail-
able, except that information included in the supporting documentation
that is otherwise protected by Chapter 552, Texas Government Code

of a Grant Applicant;

(2) The individual subject to this provision is actively seek-
ing employment with a Grant Applicant. For the purposes of this para-
graph, "actively seeking employment" includes activities such as sub-
mission of an employment application, resume, curriculum vitae, or
similar document and/or interviewing with one or more representatives
from the organization with no final action taken by the organization re-
garding consideration of such employment;

(3) The individual subject to this provision serves on the
board of directors or as an elected or appointed officer of a Grant Ap-

may be redacted.

e} H the Executive Director has a conflict of interest as de-
seribed in this chapter with respeet to an application that comes before
the Exeecutive Director for review or other action; the employee shall:}

HH Noetify the presiding officer of the Oversight Commit-
@) Disclose the conflict of interest in an open meeting of
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[(3) Recusc himself/herself from participation in the re-
view of the application and be prevented from accessing information
regarding the matter to be deecided}

(f) Individuals subject to this chapter are encouraged to self-re-
port. Any individual who self-reports a potential Conflict of Interest
[confliet of interest] or any impropriety or self-dealing, and who fully
complies with any recommendations of the General Counsel and re-
cusal from any discussion, voting, deliberation or access to information
regarding the matter, shall be considered by the Institute to be in com-
pliance with this chapter. The individual is still subject to the operation
of other laws, rules, requirements or prohibitions. Substantial compli-
ance with the procedures provided herein constitutes compliance.

(g) Intentional violations of this rule may result in the removal
of the individual from further participation in the Institute's Grant Re-

view Process [grant review proeess|.

$702.15.  Investigation of Unreported Conflicts of Interest Affecting
the Grant Review Process.

(a) An Oversight Committee Member, a Program Integration
Committee Member, a Scientific Research and Prevention Programs
Committee Member, or an Institute Employee who becomes aware of
a potential Conflict of Interest described by §702.11 of this chapter (re-
lating to Conflicts of Interest Requiring Recusal) that has not been re-
ported [A person subjeet to this ehapter] shall immediately notify the
Chief Executive Officer [Direetor] of the potential Conflict of Interest
[a confliet of interest]. If the potential Conflict of Interest is held by the
Chief Executive Officer, then the report shall be made directly to the
presiding officer of the Oversight Committee. Upon notification, the
Chief [A grant applicant seeking an investigation regarding whether
an individual subjeet to this chapter failed to report a prohibited eon-
fliet of interest shall file a written request with the Institute's Executive
Director. The request for investigation shall provide all facts regarding
the alleged conflict of interest known to the grant applicant request-
ing the investigation. The] Executive Officer must [Direetor will] no-
tify the presiding officer of the Oversight Committee and the General
Counsel [whe shall immediately determine the nature and extent]| of
the unreported conflict[; if any].

(b) A Grant Applicant seeking an investigation regarding
whether an individual subject to this chapter failed to report a Conflict
of Interest described by §702.11 of this chapter shall file a written re-
quest with the Institute's Chief Executive Officer. The Grant Applicant
shall:

(1) Provide all facts regarding the alleged Conflict of Inter-
est known to the Grant Applicant requesting the investigation; and

(2) Submit the request for investigation not later than the
30th day after the Chief Executive Officer presents final funding rec-
ommendations for the affected Grant Review Cycle to the Oversight
Committee. Nothing herein prohibits the Chief Executive Officer from
initiating an investigation if the Grant Applicant fails to submit the re-
quest by the deadline set herein, so long as the Grant Applicant shows
good cause for failing to meet the deadline.

[(b) The request for investigation shall be submitted no later
than 30 days after the date that the Executive Director presents the final
fanding recommendations for the affected grant eyele to the Oversight
Committee]}

(¢c) On notification of an alleged Conflict of Interest under sub-
section (a) or (b) of this section, the [The] General Counsel shall:

(1) Investigate [investigate] the matter; and [shall]

(2) Provide an opinion [previde] to the Chief Executive
Officer [Direetor] and presiding officer of the Oversight Committee [an

opinion whether a conflict of interest exists and any appro-
priate course of action]. If the alleged conflict is held by the presiding
officer, then the opinion shall be provided to the next ranking member
of the Oversight Committee who has no conflict. The opinion shall in-
clude:

(A) AT[a]statement of the facts giving rise to the alleged
[potential] conflict [and shall provide an opinion];

(B) A determination of whether a Conflict of Interest
[eontfliet of interest], another impropriety, or self-dealing exists; and

(C) Ifthe opinion finds that a Conflict of Interest or an-
other impropriety or self-dealing exists, then recommendations for any
appropriate course of action. [H the eonfliet is held by the presiding of-
ficer; the General Counsel shall provide the opinion to the next ranking
member of the Oversight Committee whe has no confliet:]

(d) After receiving the General Counsel's opinion and con-
sulting with the presiding officer (or, if appropriate, the next highest
ranking Oversight Committee Member [member]), the Chief Executive
Officer [Pireetor] shall take immediate actions regarding the recusal of
the individual from any discussion of or access to information regard-
ing the matter at issue. If the alleged Conflict of Interest [eonfliet of
interest] is held by the Chief Executive Officer [Pireetor], the presid-
ing officer of Oversight Committee shall take actions regarding recusal.

(e) A [final] determination regarding the existence of a
Conflict of Interest [eenfliet of interest;] involving an individual
subject to this chapter shall be made by the Chief Executive Officer
[Bireeter], or by the presiding officer of the Oversight Committee
if the alleged Conflict of Interest [eonflict of interest] is held by the
Chief Executive Officer [Bireetor], and reported to the Oversight
Committee. The determination will be considered final unless three or
more Oversight Committee Members request that the issue be added
to the agenda of the Oversight Committee. The [Exeeutive Director's]
determination must [will] include actions to be taken, if any, to
address the Conflict of Interest [confliet of interest], impropriety, o

self-dealing, including:

(1) Reconsideration [recensideration] of the Grant Appli-
cation; or [application and)]

(2) Referral [referral] of the Grant Application
[application] to a different Scientific Research and Prevention
Programs Committee [Pregram ecemmittee] for review. [Fhe
Executive Director's decision will be considered final unless three or
mere Oversight Committee members request that the issue be added
to the agenda of the Oversight Committee:|

(f) The Chief Executive Officer or, if applicable, the presiding
officer of the Oversight Committee must provide written [Written] no-
tice of the final determination [deeision will be previded] to the person
requesting the [ar] investigation, including a description of further ac-
tions to be taken, if any.

(g) Unless specifically stated in the final determination,
[determined by the Exeeutive Director or the Oversight Committee]
the validity of an action taken with regard to a Grant Application
[erant application] is not affected by the fact that an individual that
failed to report a Conflict of Interest [eonfliet of interest] participated
in the action.

$§702.17.  Exceptional Circumstances Requiring Participation.

[€@)] In exceptional cases, as determined by a vote of the
simple majority of the Oversight Committee present and voting,
[the CPRIT Executive Director] the [need for] participation of an
[the] Oversight Committee Member [member], Institute Employee
[employee], Program Integration Committee Member, independent
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contractor, [ad hee committee member, University Advisory Com-
mittee member] or Scientific Research and Prevention Programs
Committee Member in the Grant Review Process, the Grant Contract
process, or the monitoring of the Grant Award [Pregram eommittee
member| outweighs the potential bias posed by a Conflict of Interest
held by the individual [eonfliet of interest] and a waiver from recusal
required by §702.13 of this chapter (relating to Disclosure of Conflict
of Interest and Recusal from Review) may [will] be granted by the
Oversight Committee, unless otherwise prohibited by state or federal
law.

(1) [€b)] The Chief [To issue a waiver; the] Executive
Officer or an Oversight Committee Member may propose granting a
waiver on behalf of the Oversight Committee Member, the Institute
Employee, the Program Integration Committee Member, independent

a Scientific Research and Prevention Programs Committee Member
[Program committee member] is prohibited[; except for communiea-
tion with an applicant for the purpese of resolving a question raised
by the grant applieation].

(b) The prohibition on communication begins on the first

day that Grant Applications [applications] for the Grant Mechanism
[partienlar funding award] are accepted by the Institute and extends

until the Grant Applicant [applicant] receives notice regarding a final
decision on the Grant Application [application].

(1) The prohibition on communication does not apply to
the time period when pre-applications or letters of interest are accepted.

(2) In special circumstances, an Oversight Committee
Member or a Program Integration Committee Member may respond

contractor, or the Scientific Research and Prevention Programs Com-

to a question or request for more information from a Grant Applicant

mittee Member by submitting a written statement to the presiding

so long as the response is made available to all Grant Applicants.

officer of the Oversight Committee. The statement must include:
[Birector must find that it would be difficult or impractical to earry out
the review or action otherwise, and]

(A) information about the Conflict of Interest, including
the name and position of the person with the conflict to be waived;

(B) the exceptional circumstances justifying a waiver of
one or more of the Institute's Conflict of Interest provisions;

(C) that the integrity of the Grant Review Process,
the Grant Contract process, the monitoring of Grant Awards, [review
proeess]| or committee action would not be impaired by the individual's
[member's] participation; and[- The waiver may include]

(D) any proposed limits on certain activities to be taken
by the individual[; such as veting on the application].

(2) [€e)] The written proposal for a waiver must be [The
interest in the application held by the Oversight Committee member;
Institute employee; ad hoe committee member; University Advisory
Committee member or Secientific Research and Prevention Program
diseclosed in writing by the Exeeutive Director and] submitted to the
[presiding officer of the] Oversight Committee and publicly reported at
the Oversight Committee meeting. The waiver is granted if a majority
of the Oversight Committee Members present and voting approve the
waiver. The vote on a proposed waiver may take place prior to the
Oversight Committee's decision regarding the Grant Application [slate
of applieation] recommended for funding.

(3) If the Conflict of Interest is one that is reasonably ex-

(c) Intentional, serious, or frequent violations of this rule may
result in the disqualification of the Grant Applicant [applicant] from
further consideration for a Grant Award [EPRIT funding award]. [An
inadvertent violation of this rule will not affeet the applicant's eligibility
to recetve a CPRIT funding award: |

(d) This rule is not intended to prohibit open dialogue between
the public and the Chief Executive Officer, a Program Integration Com-
mittee Member [Bireetor] or a member of the Oversight Committee
regarding the general status or nature of pending Grant Applications

(e) The Chief Executive Officer [Direetor] may grant a waiver
from the general prohibition on communication upon finding that the
waiver is in the interest of promoting the objectives of the Institute and
is not intended to give one or more Grant Applicants [applicants] an
unfair advantage. The waiver shall be in writing and state the reasons
for the granting the waiver. The waiver shall be publicly available.

(f) A Program Integration Committee Member shall not com-
municate individually with one or more Oversight Committee Mem-
bers about a Grant Award recommendation for a Grant Application in
a pending Grant Review Cycle until such time that the Program Inte-
gration Committee has submitted the list of Grant Award Recommen-
dations to the Oversight Committee and the Chief Executive Officer
has submitted the written affidavit required by Chapter 703, §703.7 of
this title (relating to Program Integration Committee Funding Recom-
mendation). Nothing herein shall prohibit the Chief Executive Officer
or a Program Integration Committee Member from responding to an in-
dividual Oversight Committee Member's question or request for more

pected to affect more than one Grant Review Cycle or grant moni-

information so long as the response is made available to all Oversight

toring activities in a fiscal year, the waiver proposal may request that

Committee Members.

the waiver apply for all activities associated with the Grant Review
Process, Grant Contract process, or grant monitoring process during

the fiscal year.

(4) The Institute shall report annually to the Governor, the
Lieutenant Governor, and the Speaker of the House of Representatives,
and the standing committee of each house of the legislature with pri-
mary jurisdiction over Institute matters on all waivers granted for the
past twelve months. The reporting obligation is fulfilled by includ-
ing the information in the Institute's Annual Public Report required by
Texas Health and Safety Code §102.052.

§702.19. Restriction on Communication Regarding Pending Grant
Application.

(a) Communication regarding the substance of a pend-
ing Grant Application [application] between the Grant Applicant
[applieant] and an Oversight Committee Member [member], a Pro-
gram Integration Committee Member [the Executive Director], or

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 4,
2013.

TRD-201305053

Wayne Roberts

Interim Executive Director

Cancer Prevention and Research Institute of Texas
Earliest possible date of adoption: December 15, 2013
For further information, please call: (512) 305-8422

¢ ¢ ¢
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CHAPTER 703. GRANTS FOR CANCER
PREVENTION AND RESEARCH
25 TAC §§703.1 - 703.21

The Cancer Prevention and Research Institute of Texas (In-
stitute) proposes amendments to §§703.1 - 703.20; and new
§703.21, concerning Grants for Cancer Prevention and Re-
search.

The purpose of these proposed amendments and new rule is to
clarify several existing rules, to reflect changes to the statute, for
consistency with other chapters, and to provide additional guid-
ance regarding the grant application review and award process
and procedures, including the monitoring of grant award con-
tracts. In addition, these amendments are proposed pursuant
to and in satisfaction of the provisions Texas Health and Safety
Code, Chapter 102, and other relevant statutes.

Section 703.1 is amended to further identify and clarify the types
of grant awards funded by the Institute. It also adds the process
for the Oversight Committee to set annual priorities for each of
the Institute's grant programs.

Section 703.2 is amended to delete the definitions in the chapter.
The Institute proposes the deletion of the definitions from this
chapter because the definitions of the words and terms used in
this chapter have the meanings provided in 25 TAC Chapter 701,
§701.3 (relating to Definitions), thus maintaining consistency of
terms used throughout Chapters 701 - 703.

Section 703.3 is amended to include additional guidance regard-
ing the requests for applications as well as to clarify the areas of
research and prevention that the Institute's requests for applica-
tions may address. The proposed changes also specify manda-
tory eligibility requirements for applicants, including certification
that no donations to CPRIT or to any foundation established to
benefit CPRIT have been or will be made. It adds the required
disclosure of all sources of a grant applicant's funding for pur-
poses of identifying conflicts of interest.

Section 703.4 is amended to establish the Institute's electronic
grant management system as the repository to maintain com-
plete grant records for the submission, review, award, contract-
ing, and monitoring processes implemented by the Institute.

Section 703.5 is amended to provide additional guidance for Sci-
entific Research and Prevention Programs Committee members
related to refraining from business activities with grant applicants
and recipients, including a prohibition on providing professional
services to a grant recipient or serving on the grant recipient's
board of directors. The section is amended to require the Insti-
tute to provide a list of all current reviewers by panel and notify
grant applicants of the panel assignment, as well as the recruit-
ment, training and appointment of patient advocates to the Sci-
entific Research and Prevention Committee.

Section 703.6 is amended to further clarify and describe the
grants review process and procedures, including processes that
are unique to particular grant mechanisms or grant programs.
The proposed changes include score assignment and record re-
tention requirements for each application. Other changes in-
clude the incorporation of an independent third party observer
of the scientific research and prevention programs committee
meetings.

Section 703.7 is amended to implement §102.251(a)(2) of the
Texas Health and Safety Code and clarify the Program Integra-
tion Committee that role to recommend meritorious projects for

funding to the Oversight Committee. The amendment sets forth
the process for the Program Integration Committee to approve a
list of grant applications to the Oversight Committee. This sec-
tion also defines the contents of the affidavits submitted by the
Chief Executive Officer for every grant recommendation.

Section 703.8 is amended to provide for the Oversight Commit-
tee's process to approve grant award recommendations from the
Program Integration Committee, including consideration of the
Compliance Officer's reports.

Section 703.9 is amended to clarify the limitation on reconsider-
ing grant application decisions unless an undisclosed conflict of
interest is identified.

Section 703.10 is amended to delineate the required contract
provisions for grant awards, including reporting requirements
and penalty provisions if the grant recipient does not comply
with the terms and conditions of grant contract.

Section 703.11 is amended to clarify the guidelines for the
matching funds obligation for Research grant recipients, in-
cluding appropriate sources of matching funds, reporting
requirements, and penalty provisions, including contract termi-
nation.

Section 703.12 is amended to provide further guidance on limita-
tions on the use of grant award funds, including a list of expenses
that are not authorized to be paid from grant award funds.

Section 703.13 is amended to clarify audit requirements for grant
recipients. The proposed changes include penalties for delin-
qguent submission of required audits to the Institute.

Section 703.14 is amended to set forth the termination, exten-
sion and close out processes for grant contracts, including ter-
mination of the contract by the Institute for the grant recipient's
failure to fulfill contractual obligations.

Section 703.15 is amended to clarify obligations specific to multi-
year contracts, including limitations on carry forward of unex-
pended fund balances.

Section 703.16 is amended with non-substantive changes such
as capitalization of defined terms.

Section 703.17 is amended to provide further guidance on the
types of financial benefits associated with grant project results
that may be shared with the Institute.

Section 703.18 and §703.19 are amended with non-substantive
changes such as capitalization of defined terms.

Section 703.20 is amended to clarify the certification of the to-
bacco-free policy for grant recipients and its documentation.

New §703.21 is proposed to set forth the methods used by the
Institute to monitor grant award performances and expenditures,
including annual verification and certification by the grant recip-
ient of compliance with grant contract provisions, and provides
explicit penalty provisions for failure to comply. This section also
specifies the documentation and reporting of such monitoring.

Kristen Pauling Doyle, General Counsel for the Institute, has de-
termined that for the first five-year period the rules are in effect
there will be no foreseeable implications relating to costs or rev-
enues for state or local government as a result of enforcing or
administering the rules.

Ms. Doyle also has determined that for each year of the first
five years the rules are in effect the public benefit anticipated as
a result of enforcing the rules will be clarification of the policies

38 TexReg 8074

November 15, 2013 Texas Register



and procedures the Institute will follow to implement its statutory
duties. There are no anticipated economic costs to persons who
are required to comply with the rules as proposed.

Ms. Doyle has determined that the rules shall not have an effect
on small businesses or on micro businesses.

Written comments on the rules may be submitted to Ms. Kristen
Pauling Doyle, General Counsel, Cancer Prevention and Re-
search Institute of Texas, P.O. Box 12097, Austin, Texas 78711
no later than December 16, 2013. Parties filing comments are
asked to indicate whether or not they support the rule revisions
proposed by the Institute and, if changes are requested, to pro-
vide specific text proposed to be included in the rule. Comments
may be submitted electronically to kdoyle@cprit.state.tx.us.
Comments may be submitted by facsimile transmission to (512)
475-2563.

The amendments and new rule are proposed under the author-
ity of the Texas Health and Safety Code Annotated, §102.101(e)
and §102.106, which provide the Institute with the authority to
govern members of the Oversight Committee and its own activ-
ities, and which direct the Oversight Committee to adopt rules
relating to conflict of interest.

There is no other statute, article or code that is affected by this
proposal.

$703.1.
(a) Grant Awards [awards] from the Institute shall fund:

Purpose and Application.

(1) Research into the causes of and cures for all types of
cancer in humans;

(2) Facilities for use in research into the causes and cures
for cancer;

(3) Research, including translational research, to develop
therapies, protocols, medical pharmaceuticals, or procedures for the
cure or substantial mitigation of all types of cancer in humans;

(4) Cancer Prevention and Control Programs in this state
to mitigate the incidence of all types of cancer in humans;

(5) Support for institutions of learning and advanced medi-
cal research facilities and collaborations in this state in all stages in the
process of finding the causes of all types of cancer in humans and de-
veloping cures, from laboratory research to clinical trials and including
programs to address the problem of access to advanced cancer treat-
ment; and

(6) Implementation of the Texas Cancer Plan.

f(1) Create and expedite innovation in the arca of cancer re-
search and enhance the potential for medical or scientific breakthrough
in the prevention of canecer and cures for caneer;}

H2) Attract; ereate; or expand research eapabilities of pub-
lie or private institutions of higher education and other publie or private
entities that will promete a substantial increase in eancer research and
in the ereation of high-quality new jobs in Fexas; and}

(b) The Oversight Committee shall annually set priorities for
each of the Institute's Grant Programs to be considered during the In-
stitute's Grant Review Process.

(1) The presiding officer of the Oversight Committee is re-
sponsible for establishing a process to develop annual Grant Program

priorities.

(2) The annual Grant Program priorities shall be approved
by a simple majority of the Oversight Committee and posted on the
Institute's Internet website.

{(b) This chapter applies to all grant proposals considered by
the Institute for initial funding on or after September 15 2009}
$703.2.  Definitions.
The [fellowing] words and terms, when used in this chapter, shall have
the [felloewing] meanings provided in Chapter 701, §701.3 of this title
(relating to Definitions), unless the context clearly indicates otherwise.
HH Applicant—the publie or private institution of higher
efgamzaﬂe&e%herpubheeﬂmypm%eempaﬂymdiwdua%efeeﬂ
sortia; including any combination of the aforementioned; that submits
an applieation to the Institute for a grant funded by the Caneer Preven-
tion and Research Fund or the proceeds of general obligation bends
includes the principal i . g
red . eludi .
salaﬂesaﬂébeneﬁt&eeﬂsumablesuppke&e%hefepemﬁng@epeﬂse&
contracted research and development; capital equipment; construction
or renovation of state or private facilities; travel; and conference fees
{3) Caneer prevention—a reduetion in the risk of develep-
ing cancer; including early detection; control and/or mitigation of the
ineidenee; disability; mortality; or pest-diagnesis effeets of eanecer}

[(4) Cancer prevention and control program--cancer pre-
vention programs designed to mitigate the incidence of all types of can-
cer in humans.|

f5) Cancer Prevention and Research Fund—the dedicated
aecount in the general revenue fund consisting of patent; royalty; and
license fees and other income received under a contraet with a grant
recipient; legislative appropriations; gifts; grants; and other donatiens;
and earned interest}

[(6) Cancer research--research imto the causes, detection,
treatments; and eures for all types of canecer in humans; including pre-
search to develop therapies; protocols; medical pharmaceuticals; med-
ieal deviees or procedures for the deteetion; treatment; eure or substan-
tial mitigation of all types of cancer in humans.]
ployed by the Institute to oversee the review and evaluation of com-
mercial prospects of the grant applications for cancer research and pre-
vention activities. |

f8) Chief Prevention Officer—the individual employed by
the Institute to oversee the seientifie and pregram review and evaluation

of the grant applications for eancer prevention activities}

[(9) Chief Scientific Officer--the individual employed by
the Institute to oversee the scientific review and evaluation of the grant
applications for cancer research activities.]

10y Commereialization Review Couneil—-the group of in-
dividuals designated to review the commereial prospects of caneer re-

[(11) Commercial prospects--the potential for develop-
ment of commercial produets or services or the development of
infrastructure to suppert these efforts; including but not limited to
pre-clinieal; elinieal; manufacturing; and seale up aetivities]
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[(12) Encumbered funds--funds that arc designated by a re-
cipient for a specific purpose.]

f33) Grant—a funding mechanism; including a direct com-
pany investment; awarded by the Institute providing money to the re-
cipient to carry out the research or prevention program objeetives-}

[(14) Indircet costs--the expenses of doing business that are
not readily identified with a particular grant; contraet; projeet; funetion;
or activity; but are neeessary for the general operation of the organiza-
tion or the performance of the erganization's activities]

f15) Institute—the Canecer Prevention and Research Insti-
tute of Texas-}

f6) Intellectual Property Rights—any and all of the fol-
only to the extent resulting from the grant awarded by the Institute:}

medelsandappheaﬂeﬂsther%fefeaﬂdaﬂ#elssue&dﬁqgen&%

aﬂy%efem%heweﬂdmmveﬂ&eﬂsaﬂdd}seeveﬁes&
fB) Al trade seerets and rights in knew-hew and pre-
. e ion:]

HE) Al copyrights; whether registered or unregistered;
throughout the werld excluding scholarly and aeademie works sueh
medical records; and]

D) Al mask werks; mask work registrations and ap-

phications therefore; and any equivalent or similar rights in semicon-
duetor masks; layouts; architectures or topography-}

37D Invention—any methed; deviee; process or discovery
by the grant recipient in the performance of work funded by the grant
any right to make, use, develop, sell, offer to sell, import, or otherwise
exploit the technoelogy or intellectual property rights in exchange for

[ . e . ofindivi
designated as chairs of the prevention program committees ereated to
review caneer prevention program applieations-]

120) Project Results—any and all technology and asseei-

121D Recipient—the public or private institution of higher
education as defined by §61-003; Education Code; research institution;
government organization; non-governmental organization; non-profit
organization; other publie entity, private company; individual; or con-
sortia; or any combination of the aforementioned that is awarded a grant
funded by the Cancer Prevention and Research Fund or the proceeds

H22) Seientific research and prevention program commit-
tee—one or more groups of experts in the field of eaneer researeh; pre-
Venﬁenefeemmeret&h%&&eﬂappem%edby%he%eeeum%l;ﬁeeteraﬁd

124) Technology—any and all of the folowing resulting or
tA) inventionss}
ing but net limited to data; trade seerets and know-how:]

[(C) databascs, compilations and collections of data;]

D) teels; metheds and proeesses; and}

HE) works of authorship; exeluding all secholarly werks;
but including; without limitation; computer programs; source code and
executable eode; whether embodied in software; firmware or otherwise;
documentation, files, records, data and mask works; and all instantia-
Heﬂsef%heferegemgmaﬂyfefmaﬂdembediedmaﬂyfemme}ud
o latont by bteﬁ}a;k@ergsr —

formulations; deviees; diagnesties; reagents and research
tools]
$§703.3.  Grant Applications.

(a) The Institute shall [will] accept Grant Applications [grant
apphlieations] for Cancer Research and Cancer Prevention [eaneer re-
search and prevention] programs to be funded by the Cancer Prevention
and Research Fund or the proceeds of general obligation bonds issued
on behalf of the Institute in response to standard format Requests for
Applications [requests for applications that will be publiely] issued by
the Institute [at least annually. The requests for applications will be
announced in the Tevas Register and available through the Institute's
public website].

(b) Each Request for Applications shall be publicly announced
in the Texas Register and available through the Institute's Internet web-
site. The Institute reserves the right to modify the format and content
requirements for the Requests for Applications [requests for appliea-
tiens] from time to time. Notice of modifications will be announced
[in the Jexas Register| and available through the Institute's Internet
[publie] website. The Request for Applications shall:

(1) Include guidelines for the proposed projects and may
be accompanied by instructions provided by the Institute.

(2) State the criteria to be used during the Grant Review
Process to evaluate the merit of the Grant Application, including guid-
ance regarding the range of possible scores.

(A) The specific criteria and scoring guidance shall be
developed by the Chief Program Officer in consultation with the Re-
view Council.

(B) When the Institute will use a preliminary evalua-
tion process as described in §703.6 of this chapter (relating to Grants
Review Process) for the Grant Applications submitted pursuant to a
particular Grant Mechanism, the Request for Applications shall state
the criteria and Grant Application components to be included in the
preliminary evaluation.

(c) Requests for Applications for Cancer Research and Cancer

Prevention projects [eancer research grant applications] issued by the
Institute may address, but are not limited to, the following areas:

(1) Basic research;

(2) Translational research, including proof of concept, pre-
clinical, and Product Development activities;

(3) Clinical research;
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(4) Population based research;

(5) Training;

(6) Recruitment to the state of researchers and clinicians
with innovative Cancer Research approaches;

(7) _Infrastructure, including centers, core facilities, and

(1) Nothing herein shall prohibit the Institute from extend-
ing the submission deadline for one or more Grant Applications upon
a showing of good cause.

(2) The Institute shall document any deadline extension
granted, including the reason for extending the deadline and will
cause the documentation to be maintained as part of the Grant Review

shared instrumentation;

(8) Implementation of the Texas Cancer Plan; and

(9) Evidence based Cancer Prevention education, outreach,
and training, and clinical programs and services.

tares}

4  Reecraitment to the state of new; emerging; and estab-
lished investigators;}
linieal. and elinieal triats:]
ENe alization i orant Is. inchad-
ing eaneer-related infrastructure and serviees to suppert development
18) Implementation of the Texas Cancer Plan

(d) An applicant is eligible solely for the Grant Mechanism
specified by the Request for Applications under which the Grant Ap-
plication was submitted.

Innovation awards:]
Implementation of the Texas Caneer Plan

(¢) The request for Grant Applications for Cancer Research

TTEITEE

Process records.

(h) The Grant Applicant shall certify that it has not made and
will not make a donation to the Institute or any foundation created to
benefit the Institute.

(1) Grant Applicants that make a donation to the Institute
or any foundation created to benefit the Institute on or after June 14,
2013, are ineligible to be considered for a Grant Award.

(2) Forpurposes of the required certification, the Grant Ap-
plicant includes the following individuals or Relatives of the following
individuals:

(A) the Principal Investigator, Program Director, or
Company Representative;

(B) a Senior Member or Key Personnel listed on the
Grant Application;
(C) an officer or director of the Grant Applicant.

(3) Notwithstanding the foregoing, one or more donations
exceeding $500 by an employee or Relative of an employee of a Grant
Applicant not described by paragraph (2) of this subsection shall be
considered to be made on behalf of the Grant Applicant for purposes
of the certification.

(4) The certification shall be made at the time the Grant
Application is submitted.

(5) The Chief Compliance Officer shall compare the list of
Grant Applicants to a current list of donors to the Institute and any
foundation created to benefit the Institute.

(6) To the extent that the Chief Compliance Officer has rea-
son to believe that a Grant Applicant has made a donation to the Insti-
tute or any foundation created to benefit the Institute, the Chief Compli-
ance Officer shall seek information from the Grant Applicant to resolve
any issue. The Grant Application may continue in the Grant Review
Process during the time the additional information is sought and under
review by the Institute.

(7) If the Chief Compliance Officer determines that the
Grant Applicant has made a donation to the Institute or any foundation

projects [applieatiens] shall seek information from Grant Applicants

created to benefit the Institute, then the Institute shall take appropriate

[applicants] regarding whether the proposed project has Product De-

action. Appropriate action may entail:

velopment [eemmereial] prospects, including, but not limited to antic-
ipated regulatory filings, commercial abstracts or business plans.

(f) Failure to comply with the material and substantive require-
ments set forth in Requests for Applications [requests for applications]
may serve as grounds for disqualification from further consideration of

the Grant Application [applieation] by the Institute. A Grant Appli-
cation determined by the Institute to be incomplete or otherwise non-

(A) Withdrawal of the Grant Application from further
consideration;

(B) Return of the donation, if the return of the donation
is possible without impairing Institute operations.

(8) If the donation is returned to the Applicant, then the
Grant Application is eligible to be considered for a Grant Award.

compliant with the terms or instructions set forth by the Request for
Applications shall not be eligible for consideration of a Grant Award.

(g) Only those Grant Applications submitted via the desig-

(1) Grant Applicants shall identify by name all sources of
funding, including a capitalization table that reflects private investors,
if any, contributing to the project proposed for a Grant Award. This

nated electronic portal designated by the Institute by the deadline, if

information shall include those individuals or entities that have an

any, stated in the Request for Applications shall be eligible for consid-

investment, stock or rights in the project. The Institute shall make the

eration of a Grant Award.

information provided by the Grant Applicant available to Scientific
Research and Prevention Programs Committee members, Institute
employees, independent contractors participating in the Grant Review
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Process, Program Integration Committee Members and Oversight
Committee Members for purposes of identifying potential Conflicts of

(B) Maintain complete Grant Review Process records
for Grant Applications undergoing Peer Review, including the final

Interest prior to reviewing or taking action on the Grant Application.

Overall Evaluation Score and Numerical Ranking Score assigned to

The information shall be maintained in the Institute's Grant Review

Grant Applications during the Peer Review Process;

Process records.

(j) A Grant Applicant shall indicate if the Grant Applicant is

(C) Maintain supporting documentation regarding the
implementation of the Institute's Conflict of Interest process for each

currently ineligible to receive Federal grant funds or if the Grant Ap-

Grant Review Cycle, including a list of any Conflicts of Interest re-

plicant has had a grant terminated for cause within five years prior to

quiring recusal, any unreported Conflicts of Interest confirmed by an

the submission date of the Grant Application. For purposes of the pro-

investigation and the actions taken, any waivers, the identity of the Pri-

vision, the term Grant Applicant includes the Senior Member and Key

mary Investigator, Program Director or Company Representative and

Personnel.

(k) The Institute may require each Grant Applicant for a Can-
cer Research Grant Award for Product Development to submit an ap-

the funding sources for the Grant Award project;

(D) Expedite execution of Grant Contracts and the
electronic submission of Grant Contract change requests and required

plication fee.

(1) The Chief Executive Officer shall adopt a policy re-
garding the application fee amount.

(2) The Institute shall use the application fee amounts to
defray the Institute's costs associated with the Product Development
review processes, including due diligence and intellectual property re-
views, as specified in the Request for Application.

[(g) The Institute will undertake reasonable cfforts to protect
information submitted to the agency by third parties from unauthorized
diseclosure; consistent with the need for objective review of the apph-
cation and the requirements of state law, including the establishment of
procedures to be followed by Oversight Committee members, Institute
members. |

{(1) The applicant's name and address;]
f3) The type of cancer to be addressed under the propesal;

and}

the consent of the grant applicant]
ﬁdeﬂ&ahtyefmfeﬂﬂa&eﬂs&bmﬁedfe%heageﬂeyfheapphe&mshaﬂ
identify all confidential and proprietary information on the application
or other documents provided to the Institute: However; the applicant's
constitute a waiver of the designation for purpeses of Chapter 552 of
the Gevernment Code; or other applicable federal or state law or regu-
lation

§703.4.  Grants Management System.

The Institute may engage third-party grants management services.
Such services may include the deployment and maintenance of an

Grant Award reports;

(E) Maintain complete Grant Award records, including
the Grant Contract and Matching Funds certification, required Grant
Award financial reports and Grant Progress Reports, and the Institute's
review of those reports;

(F) Support the Institute's Grant Award compliance
monitoring by tracking the due dates and submission status for re-
quired Grant Award reports; and

(G) Monitor the status of past-due required Grant
Award financial reports and Grant Progress Reports.

(2) The Institute may require, as a condition of receiving
a Grant Award, that the Grant Recipient use the Institute's electronic
Grant Management System to exchange, execute, and verify legally
binding Grant Contract documents and Grant Award reports. Such use
shall be in accordance with the Institute's electronic signature policy
as set forth in Chapter 701, §701.25 of this title (relating to Electronic

Signature Policy).
(3) The Institute shall require periodic audits of any elec-

tronic Grant Management System. Weaknesses identified by system
audits must be timely addressed pursuant to a specified timeline.

§703.5.  Scientific Research and Prevention Programs Committees
[Conumnittee Members].

(a) The Oversight Committee shall establish Scientific Re-
search and Prevention Programs Committees for the purpose of
conducting Peer Review of Grant Applications submitted to the
Institute. The Chief Executive Officer [Direetor], with approval by
[ef a] simple majority of the Oversight Committee, is responsible
for appointing [will appeint] experts in the fields of Cancer Research
[eancer research], Prevention life science Product Development,
and patient advocacy [prevention or commercialization] to serve as
Scientific Research and Prevention Programs Committee members
[members of seientific research and prevention programs committee]
for terms designated by the Chief Executive Officer [Direetor].

(b) The Chief Executive Officer may provisionally appoint an
individual as a Scientific Research and Prevention Programs Commit-

electronic Grants Management System to facilitate the Institute's

tee Member until such time that the individual can be considered for

receipt and review of Grant Applications, execution of Grant Con-

approval by the Oversight Committee. The provisional appointee may

tracts, and the ongoing monitoring and management of Grant Awards,

participate in the Peer Review Process prior to a vote of the Oversight

including required Grant Recipient reports and submissions. [te assist
in some or all aspects of the grant application process, as determined

by an agreement with the Institute.]
(1) The Institute may use the electronic Grants Manage-
ment System to:
(A) Facilitate the Institute's receipt and review of Grant
Applications;

Committee on the appointment so long as the appointment is consid-
ered at the next regular Oversight Committee meeting.

{(b) An individual appointed to serve as a member of a scien-
tifie research and prevention programs committee may be a resident of
another state.]

(c) A Scientific Research [researeh] and Prevention Programs
Committee Member is [prevention programs committee members
are] responsible for conducting Peer Review of [reviewing] the Grant
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Applications [seientific research and prevention programs grant ap-
plications] assigned to the individual member's Peer Review Panel

Programs Committee members by Peer Review Panel. For the purpose
of identifying undisclosed Conflicts of Interest, a Grant Applicant may

[committee].
(d) A Scientific Research [research] and Prevention Programs

Committee Member [prevention committee members| may
receive an honorarium in accordance with the policy described in Chap-

be notified of the Peer Review Panel to which the Grant Application
has been assigned.

(1) The Chief Executive Officer shall ensure that at least one
Patient Advocate is appointed to each Peer Review Panel. To be con-

ter 701, §701.15 of this title (relating to the Scientific Research and

sidered for a Patient Advocate appointment by the Chief Executive

Prevention Programs Committee Honoraria Policy).

(e) A member of a Scientific Research and Prevention Pro-
grams Committee [seientifie research and prevention programs com-
mittee] is prohibited from attempting to use the committee member's
official position to influence a decision to approve or award a grant or
contract to the committee member's employer.

(f) A member of a Scientific Research and Prevention Pro-
grams Committee [seientifie research and prevention eom-
mittee| must comply with the requirements set forth in Chapter 702 of
this title (relating to Institute Standards on Ethics and Conflicts, Includ-
ing the Acceptance of Gifts and Donations to the Institute) and Chapter
102, Texas Health and Safety Code.

(g) The Scientific Research and Prevention Programs Com-
mittee Member shall not provide professional services for compensa-
tion exceeding $5,000 to any Grant Recipient that was reviewed by
the Scientific Research and Prevention Programs Committee Member's
Peer Review Panel.

(1) The term of this restriction is for a period of one year
from the effective date of the Grant Award, unless waived by a vote of
the Oversight Committee.

(2) For purposes of this restriction, "professional services"

Officer as a Scientific Research and Prevention Programs Committee
Member, an applicant must:

(1) Represent an organization or other community of peo-

ple;
(2) Demonstrate prior community involvement or other
work on behalf of cancer patients;

(3) Possess good communication and writing skills, includ-
ing the ability to analyze information and make judgments with con-
sideration of patient impact;

(4) Express interest in and fundamental knowledge of the
medical research process, including basic and translational scientific
research and prevention concepts;

(5) Reside outside of the state of Texas;

(6) Have science-based training. This training requirement
shall be considered fulfilled if the Patient Advocate has:

(A) attended a science-based training program from
the American Association for Cancer Research Survivor-Scientist
Program, American Society of Clinical Oncology Research Review
Sessions for Patient Advocates, Research Advocacy Network Advo-
cate Institute or National Breast Cancer Coalition Project LEAD no

do not include those services for which an honorarium is paid; however,

more than three years prior to appointment to the Institute's Scientific

honoraria exceeding $5,000 paid to a Scientific Research and Preven-

Research and Prevention Programs Committee; or

tion Programs Committee Member by a Grant Recipient while the in-
dividual is serving as a Committee Member shall be reported within 30
days to the Institute's Chief Executive Officer.

(3) Evenifapayment to a Scientific Research and Preven-

(B) participated in at least one full cycle of grant review
conducted by the Institute, National Institutes of Health, Department of
Defense Congressionally Directed Medical Research Programs, Fed-
eral Drug Administration or Patient-Centered Outcomes Research In-

tion Programs Committee Member is not otherwise prohibited, a Grant

stitute no more than three years prior to appointment to the Institute's

Recipient shall not pay a Scientific Research and Prevention Programs

Scientific Research and Prevention Programs Committee.

Committee Member with Grant Award funds.

(h) Anindividual that serves as a Scientific Research and Pre-

(m) An individual interested in a Patient Advocate appoint-
ment shall submit an application, in a format specified by the Institute

vention Programs Committee Member may not concurrently serve on

that includes at least the following information:

the Board of Directors or other governing board of a Grant Recipi-
ent or of a foundation or similar organization affiliated with the entity.
This prohibition lasts so long as the Grant Recipient receives Grant
Award funds or the Scientific Research and Prevention Programs Com-
mittee Member receives an honorarium from the Institute, whichever
ends first.

(1) The Scientific Research and Prevention Programs Commit-
tee Member shall not use non-public Third-Party Information or knowl-

(1) Dates of service on a peer review panel within the past
three years, or dates of attendance at advocate training programs within
the past three years as documentation of the fulfillment of the science-
based training program requirement;

(2) Current resume or curriculum vitae;

(3) A letter of recommendation from a community-based
organization and a personal statement on advocacy and education if

edge of non-public decisions related to Grant Applicants, gained by

the applicant has attended a training program but not yet served on a

virtue of the individual's participation in the Institute's Peer Review

peer review panel.

Process, to make an investment or take some other action resulting in
a financial benefit to the individual or the individual's employer.

(j) A violation of any requirement of this section may result in
the removal of the Scientific Research and Prevention Programs Com-
mittee Member from further participation in the Institute's Peer Review
Process.

(k) The Institute shall provide on the Institute's Internet
website a register of the individuals appointed as Scientific Research
and Prevention Programs Committee Members, including provisional
members. The register may list the Scientific Research and Prevention

$§703.6.  Grants Review Process.

(a) For all Grant Applications that are not administratively
withdrawn by the Institute for noncompliance or otherwise withdrawn
by the Grant Applicant, the Institute shall use a two-stage Peer Review

process.

(1) The Peer Review process, as described herein, is used
to identify and recommend meritorious Cancer Research projects,
including those projects with Cancer Research Product Development
prospects, and evidence-based Cancer Prevention and Control projects
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for Grant Award consideration by the Program Integration Committee
and the Oversight Committee.

(2) Peer Review will be conducted pursuant to the require-
ments set forth in Chapter 702 of this title (relating to Institute Stan-
dards on Ethics and Conflicts, Including the Acceptance of Gifts and
Donations to the Institute) and Chapter 102, Texas Health and Safety
Code.

(b) The two stages of the Peer Review Process used by the
Institute are:

(1) Evaluation of Grant Applications by Peer Review Pan-

(C) If the Peer Review Panel recommends changes to
the Grant Award funds amount requested by the Grant Applicant or to
the goals and objectives or timeline for the proposed project, then the
recommended changes and explanation shall be recorded at the time
the final Overall Evaluation Score is set.

(5) Atthe conclusion of the Peer Review Panel evaluation,
the Peer Review Panel chairperson submits to the appropriate Review
Council a list of Grant Applications discussed by the panel ranked in
order by the final Overall Evaluation Score. Any changes to the Grant
Award funding amount or to the project goals and objectives or time-
line recommended by the Peer Review Panel shall be provided to the

els; and

(2) Prioritization of Grant Applications by the Prevention
Review Council, the Product Development Review Council, or the Sci-

Review Council at that time.

(d) The Review Council's prioritization process for Grant
Award recommendations encompasses the following actions, which

entific Review Council, as may be appropriate for the Grant Program.

will be consistently applied:

(c) Except as described in subsection (e) of this section, the
Peer Review Panel evaluation process encompasses the following ac-

(1) The Review Council prioritizes the Grant Application
recommendations across all the Peer Review Panels by assigning a Nu-

tions, which will be consistently applied:

(1) The Institute distributes all Grant Applications submit-
ted for a particular Grant Mechanism to one or more Peer Review Pan-
els.

(2) The Peer Review Panel chairperson assigns each Grant

merical Ranking Score to each Grant Application that was discussed by
a Peer Review Panel. The Numerical Ranking Score is substantially
based on the final Overall Evaluation Score submitted by the Peer Re-
view Panel, but also takes into consideration how well the Grant Ap-
plication achieves program priorities set by the Oversight Committee,
the overall Program portfolio balance, and any other criteria described

Application to no less than two panel members that serve as the Primary

in the Request for Applications.

Reviewers for the Grant Application. Assignments are made based
upon the expertise and background of the Primary Reviewer in relation
to the Grant Application.

(3) The Primary Reviewer is responsible for individually

(2) The Review Council's recommendations are submitted
simultaneously to the presiding officers of the Program Integration
Committee and Oversight Committee. The recommendations, listed
in order by Numerical Ranking Score shall include:

evaluating all components of the Grant Application, critiquing the mer-
its according to explicit criteria published in the Request for Applica-
tions, and providing an individual Overall Evaluation Score that con-
veys the Primary Reviewer's general impression of the Grant Appli-
cation's merit. The Primary Reviewers' individual Overall Evaluation

(A) An explanation describing how the Grant Applica-
tion meets the Review Council's standards for Grant Award funding;

(B) The final Overall Evaluation Score assigned to the
Grant Application by the Peer Review Panel, including an explanation

Scores are averaged together to produce a single initial Overall Evalu-

for ranking one or more Grant Applications ahead of another Grant

ation Score for the Grant Application.

(4) The Peer Review Panel meets to discuss the Grant Ap-
plications assigned to the Peer Review Panel. If there is insufficient

Application with a more favorable final Overall Evaluation Score; and

(C) The specified amount of the Grant Award funding
for each Grant Application, including an explanation for recommended

time to discuss all Grant Applications, the Peer Review Panel chair-

changes to the Grant Award funding amount or to the goals and objec-

person determines the Grant Applications to be discussed by the panel.

tives or timeline.

The chairperson's decision is based largely on the Grant Application's
initial Overall Evaluation Score; however a Peer Review Panel member
may request that a Grant Application be discussed by the Peer Review
Panel.

(A) If a Grant Application is not discussed by the Peer

(e) Circumstances relevant to a particular Grant Mechanism or
to a Grant Review Cycle may justify changes to the dual-stage Peer Re-
view process described in subsections (c) and (d) of this section. Peer
Review process changes the Institute may implement are described be-
low. The list is not intended to be exhaustive. Any material changes

Review Panel, then the initial Overall Evaluation Score serves as the

to the Peer Review process, including those listed below, shall be de-

final Overall Evaluation Score for the Grant Application. The Grant

scribed in the Request for Applications or communicated to all Grant

Application is not considered further during the Grant Review Cycle.

Applicants.

(B) If a Grant Application is discussed by the Peer Re-
view Panel, each Peer Review Panel member submits a score for the

(1) The Institute may use a preliminary evaluation process
if the volume of Grant Applications submitted pursuant to a specific

Grant Application based on the panel member's general impression of

Request for Applications is such that timely review may be impeded.

the Grant Application's merit and accounting for the explicit criteria

The preliminary evaluation will be conducted after Grant Applications

published in the Request for Applications. The submitted scores are

are assigned to Peer Review Panels but prior to the initial review de-

averaged together to produce the final Overall Evaluation Score for the

scribed in subsection (c¢) of this section. The preliminary evaluation

Grant Application.

(i) The panel chairperson participates in the discus-
sion but does not score Grant Applications.

(i) A Primary Reviewer has the option to revise his
or her score for the Grant Application after panel discussion or to keep
the same score submitted during the initial review.

encompasses the following actions:

(A) The criteria and the specific Grant Application
components used for the preliminary evaluation shall be stated in the
Request for Applications;

(B) No less than two Peer Review Panel members are
assigned to conduct the preliminary evaluation for a Grant Application
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and provide a preliminary score that conveys the general impression of
the Grant Application's merit pursuant to the specified criteria; and

(4) The Institute's Peer Review process described in sub-
sections (c¢) and (d) of this section may include the following additional

(C) The Peer Panel Review chairperson is responsible
for determining the Grant Applications that move forward to initial
review as described in subsection (c) of this section. The decision will
be based upon preliminary evaluation scores. A Grant Application that

process steps for Product Development of Cancer Research Grant Ap-
plications:

(A) A Grant Applicant may be invited to deliver an
in-person presentation to the Peer Review Panel. The Product Devel-

does not move forward to initial review will not be considered further

opment Review Council chairperson is responsible for deciding which

and the average of the preliminary evaluation scores received becomes

Grant Applicants will make in-person presentations. The decision

the final Overall Evaluation Score for the Grant Application.

(2) The Institute shall assign all Grant Applications sub-
mitted for recruitment of researchers and clinicians to the Scientific
Review Council.

(A) The Scientific Review Council members review all
components of the Grant Application, evaluate the merits according
to explicit criteria published in the Request for Applications, and, af-
ter discussion by the Review Council members, provide an individual

is based upon the initial Overall Evaluation Scores of the primary
reviewers following a discussion with Peer Review Panel members,
as well as explicit criteria published in the Request for Applications.

(i) Peer Review Panel members may submit ques-
tions to be addressed by the Grant Applicant at the in-person presenta-
tion.

(i) A Grant Application that is not presented in-per-
son will not be considered further. The average of the primary review-

Overall Evaluation Score that conveys the Review Council member's

ers' initial Overall Evaluation Scores will be the final Overall Evalua-

recommendation related to the proposed recruitment.

(B) The individual Overall Evaluation Scores are aver-
aged together for a final Overall Evaluation Score for the Application.

tion Score for the Grant Application.

(iii)  Following the in-person presentation, each Peer
Review Panel member submits a score for the Grant Application based

(C) If more than one recruitment Grant Application is
reviewed by the Scientific Review Council during the Grant Review
Cycle, then the Scientific Review Council shall assign a Numerical
Ranking Score to each Grant Application to convey its prioritization

ranking.

(D) If the Scientific Review Council recommends a
change to the Grant Award funds requested by the Grant Application,
then the recommended change and explanation shall be recorded at
the time the final Overall Evaluation Score is set.

(E) The Scientific Review Council's recommendations

on the panel member's general impression of the Grant Application's
merit and accounting for the explicit criteria published in the Request
for Applications. The submitted scores are averaged together to pro-
duce the final Overall Evaluation Score for the Grant Application.

(B) A Grant Application may undergo business opera-
tions and management due diligence review and an intellectual prop-
erty review conducted by third parties. The Peer Review Panel decides
which Grant Applications will undergo business operations and man-
agement due diligence and intellectual property review. The decision is
based upon the Grant Application's final Overall Evaluation Score, but
also takes into consideration how well the Grant Application achieves

shall be provided to the presiding officer of the Program Integration

program priorities set by the Oversight Committee, the overall Pro-

Committee and to the Oversight Committee pursuant to the process

gram portfolio balance, and any other criteria described in the Request

described in subsection (d) of this section.

(3) The Institute may assign continuation Grant Applica-
tions to the appropriate Review Council.

(A) The Review Council members review all compo-
nents of the Grant Application, evaluate the merits according to explicit
criteria published in the Request for Applications, and, after discussion
by the Review Council members, provide an individual Overall Evalu-
ation Score that conveys the Review Council member's recommenda-
tion related to the progress and continued funding.

(B) The individual Overall Evaluation Scores are aver-

for Applications. A Grant Application that is not recommended for due
diligence and intellectual property review will not be considered fur-
ther.

(C) After receipt of the business operations and man-
agement due diligence and intellectual property reviews for a Grant
Application, the Product Development Review Council and the Pri-
mary Reviewers meet to determine whether to recommend the Grant
Application for a Grant Award based upon the information set forth in
the due diligence and intellectual property reviews. The Product Devel-
opment Review Council may recommend changes to the Grant Award
budget and goals and objectives or timeline.

aged together for a final Overall Evaluation Score for the Application.

(C) If more than one continuation Grant Application is

(D) The Product Development Review Council assigns
a Numerical Ranking Score to each Grant Application recommended

reviewed by the Review Council during the Grant Review Cycle, then

for a Grant Award.

the Review Council shall assign a Numerical Ranking Score to each
continuation Grant Application to convey its prioritization ranking.

(D) Ifthe Review Council recommends a change to the

(f) Institute Employees may attend Peer Review Panel and Re-
view Council meetings. If an Institute Employee attends a Peer Review
Panel meeting or a Review Council meeting, the Institute Employee's

Grant Award funds or to the scope of work or timeline requested by

attendance shall be recorded and the Institute Employee shall certify in

the continuation Grant Application, then the recommended change and

writing that the Institute Employee complied with the Institute's Con-

explanation shall be recorded at the time the final Overall Evaluation

flict of Interest rules. The Institute Employee's attendance at the Peer

Score is set.

(E) The Review Council's recommendations shall be
provided to the presiding officer of the Program Integration Committee
and to the Oversight Committee pursuant to the process described in

Review Panel meeting or Review Council meeting is subject to the fol-
lowing restrictions:

(1) Unless waived pursuant to the process described in
Chapter 702, §702.17 of this title (relating to Exceptional Circum-

subsection (d) of this section.

stances Requiring Participation), the Institute Employee shall not be
present for any discussion, vote, or other action taken related to a
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Grant Applicant if the Institute Employee has a Conflict of Interest
with that Grant Applicant; and

(2) The Institute Employee shall not participate in a discus-
sion of the merits, vote, or other action taken related to a Grant Applica-
tion, except to answer technical or administrative questions unrelated
to the merits of the Grant Application and to provide input on the In-
stitute's Grant Review Process.

(g) The Institute shall engage an independent third party to ob-
serve meetings of the Peer Review Panel and Review Council where
Grant Applications are discussed.

(1) The independent third party shall serve as a neutral ob-
server to document that the Institute's Grant Review Process is con-
sistently followed, including observance of the Institute's established
Conflict of Interest rules and that participation by Institute employ-
ees, if any, is limited to providing input on the Institute's Grant Review
Process and responding to committee questions unrelated to the merits
of the Grant Application. Institute Program staff shall not participate
in a discussion of the merits, vote, or any other action taken related to
a Grant Application.

(2) The independent third party reviewer shall issue a re-
port to the Chief Compliance Officer specifying issues, if any, that are
inconsistent with the Institute's established Grant Review Process.

(h) Excepting a finding of an undisclosed Conflict of Interest
as set forth in §703.9 of this chapter (relating to Limitation on Review
of Grant Process), the Review Council's decision to not include a Grant
Application on the prioritized list of Grant Applications submitted to
the Program Integration Committee and the Oversight Committee is
final. A Grant Application not included on the prioritized list created
by the Review Council shall not be considered further during the Grant

Review Cycle.

(1) Atthe time that the Peer Review Panel or the Review Coun-
cil concludes its tasks for the Grant Review Cycle, each member shall
certify in writing that the member complied with the Institute's Conflict
of Interest rules.

(j)  The Institute shall retain a review record for a Grant Appli-
cation submitted to the Institute, even if the Grant Application did not
receive a Grant Award. Such records will be retained by the Institute's
electronic Grant Management System. The records retained by the In-
stitute must include the following information:

(1) The final Overall Evaluation Score and Numerical
Ranking Score, if applicable, assigned to the Grant Application;

(2) The specified amount of the Grant Award funding for
the Grant Application, including an explanation for recommended
changes to the Grant Award funding amount or to the goals and
objectives or timeline;

(3) The Scientific Research and Prevention Programs
Committee that reviewed the Grant Application;

(4) Conflicts of Interest, if any, with the Grant Application
identified by a member of the Scientific Research and Prevention Pro-
grams Committee, the Review Council, the Program Integration Com-
mittee, or the Oversight Committee; and

(5) Documentation of steps taken to recuse any member or
members from the Grant Review Process because of disclosed Con-
flicts of Interest.

fa) The Institute will use the grants review process to identify
and; if appropriate; commereial prospeets: To the extent possible; pri-

will be given to proposals that:]

HH Couldlead to immediate or long-term medical and sei-
entifie breakthroughs in the area of cancer prevention or cures for can-
cer}

[(2) Strengthen and enhance fundamental scicnec in cancer

f3) Ensure a comprehensive coordinated approach to ean-
eer research and prevention:}

ff4) Ase interdisciplinary or interinstitutionak}

5) Address federal or other major research sponsers' pri-
orities in emerging scientific or technology fields in the area of caneer
prevention; or cures for caneers}

[(6) Arc matched with funds available by a private or non-
profit entity and institation or institutions of higher edueation;}

D Use money from the Canecer Prevention and Research
Fund or the proceeds of general obligation bonds issued on behalf of the
Institute to obtain additional cancer research and prevention funding
from other sources;]
and nonprofit entities; public or private agencies or institutions in this
state; and public or private institutions outside this state:]
H9) Have a demonstrable economic development benefit

to this state;]
education or in this state by creating new research superiority; attract-
state and other research entities; or enhancing existing research supe-
resourees; and}
ereate; or expand private sector entities that will drive a substantial
inerease in high-quality jobs; and inerease higher education applied
seience or technology research ecapabilities}
committees, the Institute reserves the option to conduct an initial eval-
uation of the grant applications by one or more seientifie research and
prevention program committees. An application determined to be in-
complete or otherwise noncompetitive during the initial evaluation will
review evaluation will undergo a rigorous peer review proeess super-
Couneil; as may be appropriate to the subjeet matter of the applica-
tions-}

fd) Based upen the results of the peer review process and in
consideration of the standards deseribed in subsection (a) of this see-
tien; as applieable; each seientific research and prevention program
committee shall submit to the Scientific Review Council, Prevention
Review Couneil or the Commereialization Review Couneil the grant
fonding awards

[(¢) Grant funding recommendations made by individual re-
Seientific Review C il the P ion Review C 1 and the
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Commercialization Review Council as may be appropriate to the sub-
ject area of the applications.]

D Pursuant to a schedule developed by the Executive Diree-
the Commercialization Review Council will submit a prioritized list of
grant funding recommendations to the Executive Director- The list of
grant funding recommendations will include a statement of how the
grant applications recommended for funding meet one or more stan-
dards of subsection (a) of this section.}

fe) The decision to recommend a grant application for fund-
ing is entirely within the purview of the seientifie research and preven-
tion programs committee(s) evaluating the grant application-}

) A grant applicant shall not contaet a scientifie research
and prevention programs committee member regarding the status or
substance of any grant application.]

system employees shall eertify that confidential and preprietary infor-
mation will not be disclosed or used in any way other than for the pur-
poses of evaluating and awarding grants: The eertification may be ae-
complished by signing a non-disclosure agreement. The Institute will
retain the signed eertifications on file}

§$703.7.  Program_Integration Committee [Exeeuntive Director's]
Funding Recommendation.

(a) The Institute uses a Program Review process undertaken
by the Institute's Program Integration Committee to identify and recom-
mend for funding a final list of meritorious Cancer Research projects,
including those projects with Cancer Research Product Development
prospects, and evidence-based Cancer Prevention and Control Program
projects that are in the best overall interest of the State. [The Exeeu-
tive Director shall submit to the Oversight Committee a prioritized list
of applications to be awarded eancer research grants and eaneer pre-
the Seientifie Review Couneil; the Prevention Review Couneil and the
Commereialization Review Couneil]

(b) Program Review shall be conducted pursuant to the re-
quirements set forth in Chapter 702 of this title (relating to Institute
Standards on Ethics and Conflicts, Including the Acceptance of Gifts
and Donations to the Institute) and Chapter 102, Texas Health and

Safety Code.

(c) The Program Integration Committee shall meet pursuant to
aschedule established by the Chief Executive Officer, who serves as the
Committee's presiding officer, to consider the prioritized list of Grant
Applications submitted by the Prevention Review Council, the Product
Development Review Council, or the Scientific Review Council.

(d) The Program Integration Committee shall approve by a
majority vote a final list of Grant Applications recommended for Grant
Awards to be provided to the Oversight Committee. In composing the

(B) Strengthen and enhance fundamental science in
Cancer Research;

(C) Ensure a comprehensive coordinated approach to
Cancer Research and Cancer Prevention;

(D) Are interdisciplinary or interinstitutional;

(E) Address federal or other major research sponsors'
priorities in emerging scientific or Technology fields in the area of Can-
cer Prevention, or cures for cancer;

(F) Are matched with funds available by a private or
nonprofit entity and institution or institutions of higher education;

(G) Are collaborative between any combination of pri-
vate and nonprofit entities, public or private agencies or institutions in
this state, and public or private institutions outside this state;

(H) Have a demonstrable economic development bene-
fit to this state;

(D) Enhance research superiority at institutions of higher
education in this state by creating new research superiority, attracting
existing research superiority from institutions not located in this state
and other research entities, or enhancing existing research superior-
ity by attracting from outside this state additional researchers and re-
sources;

(J) Expedite innovation and commercialization, attract,
create, or expand private sector entities that will drive a substantial
increase in high-quality jobs, and increase higher education applied
science or Technology research capabilities; and

(K) Address the goals of the Texas Cancer Plan.

(3) Document the factors considered in making the Grant
Award recommendations, including any factors not listed in paragraph
(2) of this subsection;

(4) Explain in writing the reasons for not recommending
a Grant Application that was recommended for a Grant Award by the
Review Council;

(5) Specify the amount of Grant Award funding for each
Grant Application.
(A) Unless otherwise specifically stated, the Program

Integration Committee adopts the changes to the Grant Award amount
recommended by the Review Council.

(B) If the Program Integration Committee approves a
change in the Grant Award amount that was not recommended by the
Review Council, then the Grant Award amount and a written explana-
tion for the change shall be provided.

(6) Specify changes, if any, to the Grant Application's goals
and objectives or timeline recommended for a Grant Award and provide
an explanation for the changes made; and

(7) Address how the funding recommendations meet the
annual priorities for Cancer Prevention, Cancer Research and Product

final list of Grant Applications recommended for Grant Award funding,

Development programs and affect the Institute's overall Grant Award

the Program Integration Committee shall:

(1) Substantially base the list upon the Grant Award rec-
ommendations submitted by the Review Council.

(2) To the extent possible, give priority for funding to Grant
Applications that:

(A) Could lead to immediate or long-term medical and

portfolio established by the Oversight Committee.

(e) Inthe event that the Program Integration Committee's vote
on the final list of Grant Award recommendations is not unanimous,
then the Program Integration Committee Member or Members not vot-
ing with the majority may submit a written explanation to the Oversight
Committee for the vote against the final list of Grant Award recommen-
dations. The explanation may include the Program Integration Com-

scientific breakthroughs in the area of Cancer Prevention or cures for

mittee Member or Members' recommended prioritized list of Grant

cancer;

Award recommendations.
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(f) The Program Integration Committee's decision to not in-

by the non-majority Program Integration Committee Member or Mem-

clude a Grant Application on the prioritized list of Grant Applications
submitted to the Oversight Committee is final. A Grant Application
not included on the prioritized list created by the Program Integration
Committee shall not be considered further during the Grant Review
Cycle, except for the following:

(1) In the event that the Program Integration Committee's

bers.

(1) To the extent that the information or documentation for one
Grant Application is the same for all Grant Applications recommended
for Grant Award funding pursuant to the same Grant Mechanism, it
shall be sufficient for the Chief Executive Officer to provide the in-
formation or documentation once and incorporate by reference in each

vote on the final list of Grant Award recommendations is not unani-

subsequent affidavit.

mous, then, upon a motion of an Oversight Committee Member, the
Oversight Committee may also consider the Grant Award recommen-
dations submitted by the non-majority Program Integration Committee
Member or Members; or

(2) A finding of an undisclosed Conflict of Interest as set

(j)  Atleast three business days prior to the Oversight Commit-
tee meeting held to consider the Grant Applications for Grant Award
funding, the Chief Executive Officer shall provide a list of Grant Ap-
plications, if any, recommended for an advance of Grant Award funds
upon execution of the Grant Contract. The list shall include the reasons

forth in §703.9 of this chapter (relating to Limitation on Review of

supporting the recommendation to advance funds.

Grant Process).
(g) The Chief Compliance Officer shall attend and observe

§703.8.  Oversight Committee Consideration of the Program Integra-
tion Committee's [Overriding the Exeeutive Director's] Funding Rec-

Program Integration Committee meetings to document compliance
with Chapter 102, Texas Health and Safety Code and the Institute's
administrative rules.

(h) At the time that the Program Integration Committee's final
Grant Award recommendations are formally submitted to the Oversight
Committee, the Chief Executive Officer shall prepare a written affidavit
for each Grant Application recommended by the Program Integration

ommendation.

[€@)] The Oversight Committee must vote to approve each
Grant Award [shall eonsider the Exeeutive Director's funding] rec-
ommendation submitted by the Program Integration Committee [as &
comprehensive slate].

(1) Prior to the Oversight Committee's consideration and
approval of the Program Integration Committee's Grant Award recom-

Committee containing relevant information related to the Grant Appli-

mendations, the Chief Compliance Officer must review the process

cation recommendation.

(1) Information to be provided in the Chief Executive Of-
ficer's affidavit may include:

(A) The Peer Review process for the recommended
Grant Application, including:

(i) The Request for Applications applicable to the

documentation for each Grant Application recommended for a Grant
Award by the Program Integration Committee and report the findings
to the Chief Executive Officer and to the Oversight Committee. The
Chief Compliance Officer's report shall:

(A) Publicly certify that the Grant Review Process com-
plied with the Institute's administrative rules and procedures, including
those procedures stated in the Request for Applications.

Grant Application;
(ii) The number of Grant Applications submitted in

(B) Indicate variances, if any, in the Grant Review
Process. The Chief Compliance Officer may recommend corrective

response to the Request for Applications;

(iii) The name of the Peer Review Panel reviewing
the Grant Application;

(iv) Whether a preliminary review process was used
by the Peer Review Panel for the Grant Mechanism in the Grant Review

Cycle;

(v) An overview of the Conflict of Interest process
applicable to the Grant Review Cycle noting any waivers granted; and

(vi) A list of all final Overall Evaluation Scores for

actions to address variances, if any, and the Oversight Committee may
consider and approve corrective actions at that time that the Grant
Award recommendations are approved.

(C) Compare the list of Grant Applicants recommended
for a Grant Award to a list of donors from any nonprofit organization
established to provide support to the Institute.

(2) Two-thirds of the Oversight Committee Members
present and voting must approve each Grant Award recommendation.
At the time that the Oversight Committee approves the Grant Award
recommendation:

all Grant Applications submitted pursuant to the same Grant Mecha-
nism, de-identified by Grant Applicant;

(B) The final Overall Evaluation Score and Numerical
Ranking Score assigned for the Grant Applications recommended dur-
ing the Peer Review process; and

(C) A high-level summary of the business operations
and management due diligence and intellectual property reviews, if ap-
plicable, conducted for a Cancer Research Product Development Grant

Application.

(2) In the event that the Program Integration Committee's
final Grant Award recommendations are not unanimous and the Pro-
gram Integration Committee Member or Members in the non-majority
recommend Grant Applications not included on the final list of Grant
Award recommendations, then the Chief Executive Officer shall also
prepare a written affidavit for each Grant Application recommended

(A) The total amount of money approved to fund a mul-
tiyear project must be specified.

(B) The Chief Executive Officer's recommendation, if
any, regarding an advance of Grant Award funds must be approved by
a majority vote of the Oversight Committee.

(3) If the Oversight Committee does not approve a Grant
Award recommendation made by the Program Integration Committee,
the minutes of the meeting shall record the explanation for the failure
to follow the Grant Award recommendation.

(4) The Oversight Committee may not award more than
$300 million in Grant Awards in a fiscal year.
{(b) The Executive Director's slate of funding recommenda-
Committee vote to disregard the slate of recommendations.]
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{(c) I the Oversight Committec votes to disrcgard the slate of
funding recommendations, the Executive Director may re-submit rec-
to a process and time table established by the Oversight Committee.
Committee-}
$703.9.  Limitation on Review of Grant Process.

(a) The decision to recommend a Grant Application
[applieatien] for funding is based upon the sufficiency, [seientifie]
merit, and, if applicable, Product Development [eemmereial] prospects
of the Grant Application [applieation], as determined by the Institute's
Peer Review and Program Review processes as described in this chap-
ter [through the application's peer review conducted by the scientifie
research and prevention program committee(s)].

(b) By submitting a Grant Application, the Grant Applicant
understands and accepts that grounds [Greunds] for reconsideration of
the Institute's final decision regarding a Grant Application [application]
are limited to an undisclosed Conflict of Interest [eonfliet of interest
eeneerns| as set forth in Chapter 702 of this title (relating to Institute
Standards on Ethics and Conflicts, Including the Acceptance of Gifts
and Donations to the Institute).

(c) The Grant Applicant [applieant] shall file a request with the
Chief Executive Officer [Direetor] for a review of the Grant Review

Process [grant process] based on the undisclosed Conflict of Interest
[confliet of interest] pursuant to the process and timeline set forth in
Chapter 702 of this title.

$703.10. Awarding Grants by Contract.

(a) The Oversight Committee shall negotiate on behalf of the
state regarding the awarding of grant funds and enter into a written

contract with the Grant Recipient [grant reeipient].

(b) The Oversight Committee may delegate Grant Contract
[eentraet] negotiation duties to the Chief Executive Officer [Direetor]
and the General Counsel for the Institute. The Chief Executive Officer
[Direetor] may enter into a written contract with the Grant Recipient

acknowledgement of Institute funding and copyright ownership, if
applicable;

(4) Repayment terms, including interest rates, to be en-
forced if the Grant Recipient [grant reeipient] has not used Grant Award
funds [grant meney| for the purposes for which the Grant Award [grant]
was intended;

(5) A statement that the Institute does not assume respon-
sibility for the conduct of the Cancer Research or Cancer Prevention

project [research projeet or prevention program], and that the conduct
of the project and activities of all investigators are under the scope and

direction of the Grant Recipient [reeipient];

(6) A statement that the Cancer Research or Cancer Pre-
vention project [eaneer research project or prevention program] is con-
ducted with full consideration for the ethical and medical implications
of the project [researeh] and that the project will comply with all fed-
eral and state laws regarding the conduct of the Cancer Research or
Prevention project [research];

(7) Terms related to the Standards [standards] established
by the Oversight Committee in Chapter 701 of this title (relating to
Policies and Procedures) [pursuant to §102:258 and §102:259; Health

and Safety Cede;] to ensure that Grant Recipients [grant reeipients], to
the extent reasonably possible, demonstrate [in &] good faith effort to

[achieve a goal of more than 50 percent of such purchases;] purchase
goods and services for the Grant Award project [fanded by the Institute]
from suppliers in this state and [purchase goods and serviees] from
historically underutilized businesses as defined by Chapter 2161, Texas
Government Code, and any other state law;

(8) An agreement by the Grant Recipient [grant reeipient]
to submit to regular inspection reviews of the Grant Award [grant]

project by Institute staff during normal business hours and upon rea-
sonable notice to ensure compliance with the terms of the Grant Con-
tract and continued merit of the project;

(9) An agreement by the Grant Recipient [grant recipient]

to submit Grant Progress Reports [present progress reperts] to the
Institute [Exeeuntive Direetor] on a schedule specified by the Grant

[grant recipient] on behalf of the Oversight Committee.

(c) The Grant Contract shall [eontract between the Institute
and the grant reeipient may] include the following provisions:

(1) Ifany portion of the Grant Contract [eentraet] has been
approved by the Oversight Committee to be used to build a capital
improvement, the Grant Contract [eentraet] shall specify that:

(A) The state retains a lien or other interest in the capital
improvement in proportion to the percentage of the Grant Award [grant]
amount used to pay for the capital improvement; and

(B) 1If the capital improvement is sold, then the Grant
Recipient [grant reeipient] agrees to repay to the state the Grant Award
[erant meney]| used to pay for the capital improvement, with interest,
and share with the state a proportionate amount of any profit realized
from the sale;

(2) Terms relating to Intellectual Property Rights
[intelectual property rights] and the sharing with the Institute of
revenues generated by the sale, license, or other conveyance of such
Project Results consistent with the standards established by this
chapter;

(3) Terms relating to publication of materials [material]
created with Grant Award [grant] funds or related to the Cancer Re-
search or Cancer Prevention project [research er prevention program]
that is the subject of the Grant Award [grant funds], including an

Contract [eentraet] that include information on a grant-by-grant basis
quantifying the amount of additional research funding, if any, secured
as a result of Institute [Caneer Prevention and Researeh] funding;

(10) An agreement that, to the extent possible, the Grant
Recipient [grant recipient] will evaluate whether any new or ex-
panded preclinical testing, clinical trials, Product Development
[commereialization], or manufacturing of any real or intellectual
property resulting from the award can be conducted in this state,
including the establishment of facilities to meet this purpose;

(11)  An agreement that the Grant Recipient [grant reeipi-
ent] will abide by the Uniform Grant Management Standards (UGMS)

adopted by the Governor's Office, if applicable unless one or more stan-
dards conflicts with a provision of the Grant Contract, Chapter 102,
Texas Health and Safety Code, or the Institute's administrative rules.
Such interpretation of the Institute rules and UGMS shall be made by
the Institute;

(12) An agreement that the Grant Recipient [grant reeipi-
ent] is under a continuing obligation to notify the Institute [Exeeutive

Direetor| of any adverse conditions that materially impact milestones
and objectives included in the Grant Contract [contraet];

(13) An agreement that the design, conduct, and report-
ing of the Cancer Research or Prevention project [research or preven-
tion pregram] will not be biased by conflicting financial interest of
the Grant Recipient [applicant] or any individuals associated with the
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Grant Award [grant]. This duty is fulfilled by certifying that an appro-
priate written, enforced Conflict of Interest [eonfliet of interest] policy

governs the Grant Recipient [grant reeipient].

(14) Anagreement regarding the amount, schedule, and re-
quirements for payment of Grant Award funds, if such advance pay-
ments are approved by the Oversight Committee in accordance with
this chapter. Notwithstanding the foregoing, the Institute may require
that up to ten percent of the final tranche of funds approved for the Grant
Award must be expended on a reimbursement basis. Such reimburse-
ment payment shall not be made until close out documents described
in this section and required by the Grant Contract have been submitted
and approved by the Institute;

(15) An agreement to provide quarterly Financial Status
Reports and supporting documentation for expenses submitted for re-
imbursement or, if appropriate, to demonstrate how advanced funds

were expended,

(16) A statement certifying that, as of June 14, 2013, the
Grant Recipient has not made and will not make a contribution, during
the term of the Grant Contract, to the Institute or to any foundation
established specifically to support the Institute;

(17) A statement specifying the agreed effective date of the
Grant Contract and the period in which the Grant Award funds must be
spent. If the effective date specified in the Grant Contract is different
from the date the Grant Contract is signed by both parties, then the
effective date shall control,;

(18) A statement providing for reimbursement with Grant
Award funds of expenses made prior to the effective date of the Grant
Contract at the discretion of the Institute. Pre-contract reimbursement
shall be made only in the event that:

(A) The expenses are allowable pursuant to the terms
of the Grant Contract;

(B) The request is made in writing by the Grant Recip-
ient and approved by the Chief Executive Officer; and

(C) The expenses to be reimbursed were incurred on or
after the date the Grant Award recommendation was approved by the
Oversight Committee.

(19) Requirements for closing out the Grant Contract at the
termination date, including the submission of a Financial Status Report,
a final Grant Progress Report, a equipment inventory, a HUB and Texas
Business report, a revenue sharing form, a single audit determination
report form and a list of contractual terms that extend beyond the ter-
mination date;

(20) A certification of dedicated Matching Funds equal to
one-half of the amount of the Research Grant Award that includes the
name of the Research Grant Award to which the matching funds are to
be dedicated, as specified in Section §703.11 of this chapter (relating
to Requirement to Demonstrate Available Funds for Cancer Research

Grants);

(21) The project deliverables as described by the Grant Ap-
plication and stated in the Scope of Work for the Grant Contract reflect-
ing modifications, if any, approved during the Peer Review process or
during Grant Contract negotiation; and

(22) An agreement that the Grant Recipient shall notify the
Institute and seek approval for a change in effort for any of the Senior
Members or Key Personnel of the research or prevention team listed
on the Grant Application.

(d) The Grant Recipient's failure to comply with the terms and
conditions of the Grant Contract may result in termination of the Grant

Contract pursuant to the process prescribed in the Grant Contract and
trigger repayment of the Grant Award funds.

§703.11.  Requirement to Demonstrate Available Funds for Cancer
Research Grants.

(a) Prior to the disbursement of Grant Award funds, the Grant
Recipient of a Cancer Research Grant Award shall demonstrate that the
Grant Recipient has an amount of Encumbered Funds equal to one-half
of the Grant Award available and not yet expended that are dedicated
to the research that is the subject of the Grant Award. The Grant Re-
cipient's written certification of Matching Funds, as described in this
section, shall be included in the Grant Contract. A Grant Recipient of a
multiyear Grant Award may certify Matching Funds on a year-by-year
basis for the amount of Award Funds to be distributed for the Project
Year based upon the Approved Budget. A Grant Recipient [At the time
of award; a cancer research grant recipient must certify that encum-
bered funds equal to one-half of the amount of the total grant are avail-
ab}eandﬂetyet%pendedferfesearehma{ismesubjeetefmegmﬂk
Reeipients] receiving multiple Grant Awards [grant awards] may pro-
vide certification at the institutional level.

(b) For purposes of the certification required by subsection (a)
of this section, a Grant Recipient that is a public or private institution
of higher education, as defined by §61.003, Texas Education Code,
may credit toward the Grant Recipient's Matching Funds obligation
the dollar amount equivalent to the difference between the indirect cost
rate authorized by the federal government for research grants awarded
to the Grant Recipient and the five percent (5%) Indirect Cost limit
imposed by the §102.2003(c), Texas Health and Safety Code, subject
to the following requirements [grant recipient may use the folowing
categories to classify encumbered funds that are dedicated to eaneer
research]:

(1) The Grant Recipient shall file certification with the In-
stitute documenting the federal indirect cost rate authorized for re-
search grants awarded to the Grant Recipient; and

(2) To the extent that the Grant Recipient's Matching Funds
credit does not equal or exceed one-half of the Grant Award funds to
be distributed for the Project Year, then the Grant Recipient's Matching
Funds certification shall demonstrate that a combination of the dollar
amount equivalent credit and the funds to be dedicated to the Grant
Award project as described in subsection (c) of this section is available
and sufficient to meet or exceed the Matching Fund requirement.

D c biol and ies, includi .
and other "omics");]

[(2) Cancer immunology, including vaccines:]

13) Cancer imaging and diagnesties;]

H5) Caneer treatment; including drug discovery and devel-

(c) For purposes of the certification required by subsection (a)

of this section, Encumbered Funds [encumbered funds] may include
[but are not necessarily limited to]:

(1) Federal funds, (including, but not limited to American
Recovery and Reinvestment Act of 2009 funds, and the fair market
value of drug development support provided to the recipient by the
National Cancer Institute [(NCBH] or other similar programs[)];

(2) State of Texas funds;
(3) [©Other States'] funds of other states;
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(4) Non-governmental funds, [(]including private funds,
foundation grants, gifts and donations[}]; and

(5) Unrecovered Indirect Costs not to exceed ten [10] per-
cent (10%) of the Grant Award [grant award] amount, subject to the
following conditions:

(A) These costs are not otherwise charged against the
Grant Award [grant] as the five percent (5%) indirect funds amount
allowed under §703.12(c) of this chapter (relating to Limitation on Use
of Funds);

(B) The Grant Recipient [1nstitution or reeipient] must
have a documented federal indirect cost rate or an indirect cost rate
certified by an independent accounting firm; [and]

(C) The allowance for unrecovered Indirect Costs
[indireet eosts] must be specifically approved by the Chief Executive
Officer; and [Direetor]

(D) The Grant Recipient is not a public or private insti-
tution of higher education as defined by §61.003 of the Texas Education
Code.

(d) For purposes of the certification required by subsection (a)
of'this section, the following items do not qualify as Encumbered Funds

for the same period and the Grant Recipient has not previously had a
Matching Funds deficiency for the project;

(2) Suspend distributing Grant Award funds for the project
to the Grant Recipient if the deficiency between the actual amount of
Grant Funds distributed and the Matching Funds expended is greater
than twenty percent (20%) but less than fifty percent (50%) of the total
Matching Funds required for the period.

(A) The Grant Recipient will have no less than eight
months from the anniversary of the Grant Contract's effective date to
demonstrate that it has expended Encumbered Funds sufficient to fulfill
the Matching Funds deficiency for the project.

(B) If the Grant Recipient fails to fulfill the Matching
Funds deficiency within the specified period, then the Grant Contract
shall be considered in default and the Institute may proceed with termi-
nating the Grant Award pursuant to the process established in the Grant
Contract;

(3) Declare the Grant Contract in default if the deficiency
between the actual amount of Grant Award funds distributed and the
Matching Funds expended is greater than fifty percent (50%) of the to-
tal Matching Funds required for the period. The Institute may proceed
with terminating the Grant Award pursuant to the process established

[encumbered funds]:
(1) In-kind costs;

(2) Volunteer services furnished to the Grant Recipient
[grant recipient];

(3) Noncash contributions;

(4) Income earned by the Grant Recipient that is not avail-
able at the time of Grant Award [award];

(5) Pre-existing real estate of the Grant Recipient including
building, facilities and land;

(6) Deferred giving such as a charitable remainder annuity
trust, a charitable remainder unitrust, or a pooled income fund; or

(7) Other items as may be determined by the Oversight
Committee.

(e) To the extent that a Grant Recipient of a multiyear Grant
Award elects to certify Matching Funds on a yearly basis, the failure
to provide certification of Encumbered Funds at the appropriate time
for each Project Year shall serve as grounds for terminating the Grant
Contract.

() In no event shall Grant Award funds for a Project Year be

in the Grant Contract; or

(4) Take appropriate action, including withholding reim-
bursement, requiring repayment of the deficiency, or terminating the
Grant Contract if a deficiency exists between the actual amount of
Grant Award funds distributed and the Matching Funds expended and
it is the last year of the Grant Contract;

(1) Nothing herein shall preclude the Institute from taking ac-
tion other than described in subsection (h) of this section based upon
the specific reasons for the deficiency. To the extent that other action
not described herein is taken by the Institute, such action shall be docu-
mented in writing and included in Grant Contract records. The options
described in subsection (h)(1) and (2) of this section may be used by
the Grant Recipient only one time for the particular project. A second
deficiency of any amount shall be considered an event of default and
the Institute may proceed with terminating the Grant Award pursuant
to the process established in the Grant Contract.

(j) The Grant Recipient shall maintain adequate documenta-
tion supporting the source and use of the Matching Funds reported in
the certification required by subsection (a) of this section. The Insti-
tute shall conduct an annual review of the documentation supporting
the source and use of Matching Funds reported in the required certifi-
cation for a risk-identified sample of Grant Recipients. Based upon the

advanced or reimbursed, as may be appropriate for the Grant Award

results of the sample, the Institute may elect to expand the review of

and specified in the Grant Contract, until the certification required by

supporting documentation to other Grant Recipients. Nothing herein

subsection (a) of this section is filed and approved by the Institute.

restricts the authority of the Institute to review supporting documenta-

(g) No later than 60 days from the anniversary of the Effective
Date of the Grant Contract, the Grant Recipient shall file a form with
the Institute reporting the amount of Matching Funds spent for the pre-
ceding Project Year.

(h) If the Grant Recipient failed to expend Matching Funds
equal to one-half of the actual amount of Grant Award funds distributed
to the Grant Recipient for the same period, the Institute shall:

(1) Carry forward and add to the Matching Fund require-
ment for the next Project Year the dollar amount equal to the deficiency
between the actual amount of Grant Award funds distributed and the ac-
tual Matching Funds expended, so long as the deficiency is equal to or
less than twenty percent (20%) of the total Matching Funds required

tion for one or more Grant Recipients or to conduct a review of Match-
ing Funds documentation more frequently.

fte) Feor awards to investigators representing mere than ene
institution of organization, the certificati ired by subsection (a)
of this seetion may be made on a grant-award level by one or more of
T The recipient of a multivear grant award may demeonstrate
available funds on a year-by-year basis-
§703.12.  Limitation on Use of Funds.

(a) A Grant Recipient [grant reeipient] may use Grant Award
funds [the meney] only for Cancer Research and Cancer Prevention

projects [eaneer research and prevention pregrams] consistent with the
purpose of the Act, and in accordance with the Grant Contract [centraet
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between the recipient and the Institute]. Grant Award funds may not
be used for purposes other than those purposes for which the grant was
awarded. The Institute may require a Grant Recipient to repay Grant
Award funds if the Grant Recipient fails to expend the Grant Award
funds in accordance with the terms and conditions of the Grant Contract
and the provisions of this chapter.

(b) Grant Award funds must be used for Authorized Expenses.

(1) Expenses that are not authorized and shall not be paid

by Moeney awarded from the Cancer Prevention and Research
Fund or from the proceeds of bends issued on behalf of the Institute-]

(c) A Grant Recipient [reeipient] of Grant Award funds for a
Cancer Research project [eancer research] may not spend more than
five percent (5%) of the Grant Award funds [meney awarded] for
Indirect Costs [indireet costs].

(d) The Institute may not award [Net] more than five percent
(5%) of the total Grant Award funds for each fiscal year to [meney

from Grant Award funds, include, but are not limited to:

(A) Bad debt, such as losses arising from uncollectible
accounts and other claims and related costs.

(B) Contributions to a contingency reserve or any sim-

awarded from the Cancer Prevention and Research Fund or from the
proceeds of bonds issued on behalf of the Institute may]| be used for
facility purchase, construction, remodel, or renovation purposes during
any year. Any Grant Award funds [awarded] that are to be expended
by a Grant Recipient for facility purchase, construction, remodel, or

ilar provision for unforeseen events.

(C) Contributions and donations made to any individual
or organization.

(D) Costs of entertainment, amusements, social activi-
ties, and incidental costs relating thereto, including tickets to shows or
sports events, meals, alcoholic beverages, lodging, rentals, transporta-
tion and gratuities.

(E) Costs relating to food and beverage items, unless
the food item is related to the issue studied by the project that is the
subject of the Grant Award.

(F) Fines, penalties, or other costs resulting from viola-
tions of or failure to comply with federal, state, local or Indian tribal
laws and regulations.

(G) An honorary gift or a gratuitous payment.

(H) Interest and other financial costs related to borrow-
ing and the cost of financing.

(I) Legislative expenses such as salaries and other ex-
penses associated with lobbying the state or federal legislature or sim-
ilar local governmental bodies, whether incurred for purposes of legis-
lation or executive direction.

(J) Liability insurance coverage.

(K) Benefit replacement pay or legislatively-mandated
pay increases for eligible general revenue-funded state employees at
Grant Recipient state agencies or universities.

(L) Professional association fees or dues for the Grant
Recipient or an individual.

(M) Promotional items and costs relating to items such
as T-shirts, coffee mugs, buttons, pencils, and candy that advertise or
promote the project or Grant Recipient.

(N) Patient support services costs relating to services

renovations are subject to the following conditions:

(1) The use of Grant Award funds must be specifically ap-
proved by the Chief Executive Officer [Direetor to be spent on faeility
purchase; construction, remodel; or renovation purpeses]| with notifi-
cation to the Oversight Committee; [an€]

(2) Grant Award funds [Meney] spent on facility purchase,
construction, remodel, or renovation projects must benefit Cancer Pre-
vention and Research; [eancer prevention and research:|

(3) If Grant Award funds are used to build a capital im-
provement, then the state retains a lien or other interest in the capital
improvement in proportion to the percentage of the Grant Award funds
used to pay for the capital improvement. If the capital improvement
is sold, then the Grant Recipient agrees to repay to the state the Grant
Award funds used to pay for the capital improvement, with interest, and
share with the state a proportionate amount of any profit realized from
the sale.

(e) The Institute may not award [Net] more than ten [10] per-
cent (10%) of the money awarded from the Cancer Prevention and Re-
search Fund or from the proceeds of bonds issued on behalf of the In-
stitute to [may] be used for Cancer Prevention and Control [eaneer pre-
vention and eontrol] programs during any year. Grant Awards for Can-
cer Prevention research projects shall not be counted toward the Grant
Award amount limit for Cancer Prevention and Control Programs. For
purposes of this subsection, the Institute is presumed to award the full
amount of funds available.

D Grant funds may net be used for purpeses other than these
purpeses for which the grant was awarded-}

$§703.13.  Audits and Investigations.

(a) Upon request and with reasonable notice, an entity receiv-
ing Grant Award funds directly under the Grant Contract or indirectly
through a subcontract under the Grant Contract shall allow, or shall
cause the entity that is maintaining such items to allow the Institute, or
auditors or investigators working on behalf of the Institute, including

such as personal care items and financial assistance for low-income

the State Auditor and/or the Comptroller of Public Accounts for the

clients.

(2) Additional guidance regarding Authorized Expenses
for a specific program may be provided by the terms of the Grant
Contract and by the Uniform Grant Management Standards (UGMS)
adopted by the Comptroller's Office. If guidance from UGMS on
a particular issue conflicts with a specific provision of the Grant
Contract, Chapter 102, Texas Health and Safety Code, or the Institute's
administrative rules, then the Grant Contract, statute, or Institute
administrative rule shall prevail.

(3) The Institute is responsible for making the final deter-
mination regarding whether an expense shall be considered an Autho-

rized Expense.

State of Texas, to review, inspect, audit, copy or abstract its records
pertaining to the specific Grant Contract during the term of the Grant
Contract and for the four (4) year period following the termination of
the Grant Contract. [The Institute shall have the right te request in writ-
ing and receive from the recipient in a reasonable timeframe any and
all documents and other information related to the grant at any time
during or for four years after the term of the grant expires: This right
and records of the recipient related to the grant and to perform an audit
or other accounting procedures of all expenses related direetly or indi-
reetly to the grant. To the extent that confidential information must be
diselosed during the course of the audit; the Institute and its employees
will exeeute a non-diselosure agreement with the grant recipient:|
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(b) Notwithstanding the foregoing, a Grant Recipient expend-
ing $500,000 or more in state awards during its fiscal year shall obtain

(3) The Institute and the Grant Recipient mutually agree to
terminate the Grant Contract earlier.

either an annual single independent audit or a program specific inde-
pendent audit.

(1) A single audit is required if funds from more than one

(b) If the Institute elects to terminate the Grant Contract pur-
suant to subsection (a)(1) or (2) of this section, then the Chief Execu-
tive Officer [The Executive Director] shall notify the Grant Recipient

state program are spent by the Grant Recipient.

(2) The audited time period is the Grant Recipient's fiscal

car.

(3) The audit must be submitted to the Institute no later

[grant reeipient] in writing of the intent to terminate funding at least
30 days before the intended termination date. The notice shall state the
reasons for termination, and the procedure and time period for seeking
reconsideration of the decision to terminate. Nothing herein restricts
the Institute's ability to terminate the Grant Contract immediately or to

than nine (9) months following the close of the Grant Recipient's fiscal

seek additional remedies if justified by the circumstances of the event

year and shall include a corrective action plan that addresses any weak-

leading to early termination.

nesses, deficiencies, wrongdoings, or other concerns raised by the audit
report and a summary of the action taken by the Grant Recipient to ad-
dress the concerns, if any, raised by the audit report.

(A) The Grant Recipient may seek additional time to
submit the required audit and corrective action plan by providing a
written explanation for its failure to timely comply and providing an
expected time for the submission.

(B) The Grant Recipient's request for additional time
must be submitted on or before the due date of the required audit and
corrective action plan.

(C) Approval of the Grant Recipient's request for addi-
tional time is at the discretion of the Institute. Such approval must be
granted by the Chief Executive Officer.

(c) No reimbursements or advances of Grant Award funds
shall be made to the Grant Recipient if the Grant Recipient is delin-
quent in filing the required audit and corrective action plan. A Grant
Recipient that has received approval from the Institute for additional
time to file the required audit and corrective action plan may receive
reimbursements or advances of Grant Award funds during the pen-

(c) The Institute may approve the Grant Recipient's written re-
quest to extend the termination date of the Grant Contract to permit the
Grant Recipient additional time to complete the work of the project.

(1) A no cost extension may be granted only if the Grant
Recipient is in good fiscal and programmatic standing.

(2) The Grant Recipient may request a no cost extension no
earlier than 180 days and no later than 30 days prior to the termination
date of the Grant Contract.

(3) The Institute may approve one no cost extension, the
duration of which may be no longer than six months from the termi-
nation date of the Grant Contract, unless the Institute finds that special
circumstances justify authorizing additional time to complete the work

of the project.
(4) If the Institute approves the request to extend the ter-

mination date of the Grant Contract, then the termination date shall be
amended to reflect the change.

(d) Within ninety (90) days after the termination of the Grant
Contract, the Grant Recipient must submit a final Financial Status Re-

dency of the delinquency unless the Institute's approval declines to

port and final Grant Progress Report as well as any other required re-

permit reimbursements or advances of Grant Award funds until the

ports as specified in the Grant Contract. The final reimbursement pay-

delinquency is addressed.

(d) A Grant Recipient that is delinquent in submitting to the
Institute the audit and corrective action plan required by this section
is not eligible to apply for a Grant Award until the required audit and
corrective action plan is submitted. A Grant Recipient that has received
approval from the Institute for additional time to file the required audit
and corrective action plan may remain eligible to apply for a Grant

ment shall not be made until such close out documents have been sub-
mitted and approved by the Institute. Failure to submit close out doc-
uments within 180 days of the Grant Contract termination date may
result in the Grant Recipient being ineligible for other Institute Grant
Awards until such time that the close out documents are submitted.

(e) The Institute may make upward or downward adjustments
to the Allowable Costs requested by the Grant Recipient within ninety

Award unless the Institute's approval declines to continue eligibility

(90) days following the receipt of the close out reports.

during the pendency of the delinquency.

$703.14.  Termination, Extension, and Close Out of Grant Contracts

(f) Nothing herein shall affect the Institute's right to disallow
costs and recover Grant Award funds on the basis of a later audit or

[of Grants].

(a) The termination date of a Grant Contract shall be the date
stated in the Grant Contract, except: [The Executive Director may ter-
minate a grant prior to the expiration of the contract between the Insti-
tute and the grant recipient on the grounds that:]

(1) The Chief Executive Officer may elect to terminate the
Grant Contract earlier because the Grant Recipient has failed to ful-
fill contractual obligations, including timely submission of required re-
ports or certifications;

HH The recipient has failed to meet contractual obliga-

(2) The Institute terminates the Grant Contract because
funds [Funds] allocated to the Grant Award [grant] are reduced,
depleted, or unavailable during the award period, and the Institute
[€PRIT] is unable to obtain additional funds for such purposes; or[<]

other review or the Grant Recipient's obligation to return Grant Award
funds owed as a result of a later refund, correction, or other transaction.

(g) Any Grant Award funds paid to the Grant Recipient in ex-
cess of the amount to which the Grant Recipient is finally determined
to be entitled under the terms of the Grant Contract constitute a debt
to the state. If not paid within a reasonable period after demand, the
Institute may reduce the debt owed by:

(1) Making an administrative offset against other requests
for reimbursements;

(2) Withholding advance payments otherwise due to the
Grant Recipient; or
(3) Other action permitted by law.
fte) The notice shall state the reasens for termination; the pro-
to terminate-}
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by mutual agreement of the parties prior to expiration of the contract.
Mutoal agreement is not required for termination as provided by sub-
$§703.15.  Multiyear Projects.

(a) The Oversight Committee may approve Grant Award
[grant] funds for a multiyear project [subjeet to the requirement that
all funds for the multiyear projeet are awarded in the state fiseal year
that the projeet is approved by the Oversight Committee]. The total
amount of Grant Award funds for the project shall be specified at
the time that the Grant Award recommendation is approved by the
Oversight Committee.

(b) The Grant Contract shall include an Approved Budget that
reflects the amount of the Grant Award funds to be spent for each

Project Year.

(c) The Institute shall distribute Grant Award funds to reim-
burse Allowable costs as reflected in the Approved Budget and pur-
suant to the Grant Recipient's submission of the quarterly Financial
Status Report or the request to advance Grant Award funds. Remaining

Grant Recipient [grant reeipient] shall consider in good faith and use
reasonable efforts to account for and incorporate such comments into

the actual transfer or assignment of such rights.

(c) Unless specifically authorized by the Institute, Grant
Award [grant] proceeds shall not be used to pay the costs or expenses
associated with the efforts to protect the Intellectual Property Rights
[inteHeetual property rights] or to pay the costs or expenses associated
with commercialization activities.

(d) As a condition of accepting Grant Award [grant] funding
from the Institute, the Grant Recipient [grant reeipient] agrees to the
following required commitments as defined in the Grant Contract
[eontraet] with regard to any project results:

(1) To use commercially reasonable efforts to protect, de-
velop, commercialize, or otherwise bring Project Results to practical
application to the fullest extent feasible as determined by the Grant
Recipient. The Grant Recipient is relieved of its obligations pursuant
to this section so long as the Grant Recipient complies with paragraph
(3) of this subsection and §703.19 of this chapter (relating to Opt-Out
and Default).

Grant Award funds shall be distributed as needed in each subsequent
Project Year of the Grant Contract.

by Onlythese funds to be expended during the fiscal year will
be distributed to the multiyear grant reeipientd

[(¢) Funds approved by the Oversight Committee for multi-
in an ecscrow account until such time as the funds arc distributed for
subsequent years of the projeet]

(d) A Grant Recipient [reeipient] awarded a Grant Award
[grant] for a multiyear project that fails to expend the total Project Year

budget may carry forward the unexpended budget balance to the next
Project Year. If the amount of the unexpended budget balance to carry
forward exceeds ten percent (10%) of the total Grant Award amount,
the Grant Recipient must provide specific justification for why the
total Grant Award amount should not be reduced by the unexpended
balance [may fulfill the certification requirements set forth in §703-H
of this chapter (relating to Requirement to Demeonstrate Available
FEunds for Cancer Research Grants) on a year-by-year basis at the time
of the annual progress review or upon a schedule established by the
contract between the Institute and the recipient].
$703.16. Intellectual Property Agreement.

(a) To the extent that there is a conflict between this chapter
and the Grant Contract [award] between the Institute and the Grant Re-

cipient [gfaﬂ{ reeipient], the Grant Contract [eentraet] terms will con-
trol

(b) The Grant Recipient [grant recipient] may retain, assign
or transfer all or a portion of any of the Intellectual Property Rights

[intellectual property rights] relating to the project results. Any such
assignment or transfer to a third party is subject to the following re-
quirements:

(1) The Grant Recipient [grant reeipient] shall notify the
Institute of the proposed transfer or assignment;

(2) The Grant Recipient [grant recipient] shall ensure that
the assignment or transfer is subject to the licenses, interests and other

rights provided to the Institute pursuant to the Grant Contract [eentraet]
and any applicable law or regulation; and

(3) Unless the transfer is taking place pursuant to an exer-
cise of the United States government's rights under 35 U.S.C. §203, the
Institute may provide comments to the Grant Recipient [grant reeipi-
ent] related to the proposed transfer or assignment of rights, which the

(2) To share with the Institute a portion of the benefit de-
rived from the commercial development of the Project Results [prejeet
results], as set forth in the Grant Contract [eontraet].

3) To notify the Institute in writing prior to declining to
pursue, abandoning, waiving or disclaiming some or all Intellectual
Property Rights [intellectual property rights] related to the Project Re-
sults [prejeet results]. Such notification shall be made with sufficient
time to provide the Institute an opportunity to license or pursue the ap-
propriate applications and other protections for such Intellectual Prop-
erty Rights [inteHeetual property rights] to the fullest extent permitted
by law.

(4) To keep the Institute promptly and reasonably informed
regarding the activities undertaken by the Grant Recipient [grant re-
eipient] to protect and/or commercialize the Project Results [projeet
results] and to consider in good faith Institute input, if any, regarding
same. Such activities may include, but are not limited to, the follow-
ing:

(A) Filing of an invention disclosure forms (including
updates and revisions);

(B) Creation of commercial development plans;

(C) Application,
nance of patents; and

issuance, prosecution and mainte-

(D) Negotiation of final term sheets and License Agree-
ments [license agreements].

(5) To allow access to the books and records of the Grant
Recipient [grant reeipient] for the purpose of conducting an audit dur-
ing normal business hours with reasonable notice to verify amounts
paid to the Institute pursuant to this chapter. Notwithstanding the time
limitation provided in §703.13 of this chapter (relating to Audits and
Investigations), the right to audit the books and records of the Grant

Recipient [grant reeipient] to verify amounts required to be paid to the
Institute shall continue for so long as the payments shall be made.

(6) To report to the Institute at least annually describing
commercialization activities for the Project Results [prejeet results] in
a manner and form to be prescribed by the Institute.

§703.17.  Revenue Sharing Standards.

(a) The Institute shall share in the financial benefit received by

the Grant Recipient [grant reeipient] resulting from the patents, roy-
alties, assignments, sales, conveyances, licenses and/or other benefits
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associated with the Project Results, including interest or proceeds re-

Grant Recipient's [grant recipient's] commercial development plan(s),

sulting from securities and equity ownership [prejeet results]. Such
payment may include royalties, income, milestone payments, or other
financial interest in an existing company or other entity.

(b) The Institute's election as to form of payment and the cal-
culation of such payment shall be specified in the Grant Contract [grant
contract].

(c) Unless otherwise provided by the Grant Contract [eentraet]
between the Institute and the Grant Recipient [grant reeipient], pay-
ments to the Institute required by this section shall be made no less
than annually pursuant to a schedule set forth in the Grant Contract
[erant eentraet] and shall be accompanied by an appropriate financial
statement supporting the calculation of the payment.

(d) Nothing herein shall affect or otherwise impair the appli-
cation of federal laws for projects receiving some portion of funding
from the U.S. Government.

§703.18.  Licensing and Assignment of Intellectual Property Rights.

(a) The Grant Recipient [grant reeipient| bears the responsi-
bility for licensing activities including identification of potential li-
censees, negotiation of License Agreements [license agreements|, doc-
umentation of the progress and development under a License Agree-
ment [license agreement], monitoring the performance of the licensee,
and taking commercially reasonable actions to enforce the terms of the
License Agreements [license agreements).

(b) Each License Agreement [license agreement]| for Project
Results [prejeet results] entered into by the Grant Recipient [grant re-
eipient] shall include an acknowledgement by the licensee that such
License Agreement [license agreement] is subject to the Institute's li-
censes, interests and other rights, if any.

(c) Nothing herein prohibits the Grant Recipient [grant reeip-
ient] from negotiating an exclusive License Agreement [license agree-
ment] for Project Results [projeet results] if exclusivity is reasonably
believed by the Grant Recipient [grant reeipient] to provide an eco-
nomic incentive necessary for achieving commercial development and
availability of the Project Results [projeet results]. The Grant Recip-
ient [grant reeipient] shall take reasonable action to enforce the terms
of the exclusive license and report any default notice to the Institute.

(d) A [AH] not-for-profit Grant Recipient [grant recipient]
negotiating exclusive or non-exclusive License Agreements [license
agreements] shall seek to retain the right to exploit the use of its Project
Results [projeet results] and utilize the same for its non-commercial
purposes.

$§703.19. Opt-Out and Default.

(a) The Institute shall have the option, but not the obligation,
to pursue protection of the applicable Intellectual Property Rights
[inteHeetual property rights] and/or to commercialize or otherwise
bring to practical application the applicable Project Results [projeet
results] either directly or through one or more licensees, in the event
of the following:

(1) Uponreceipt of Grant Recipient's [grant reeipient's] no-
tice of its election to abandon, waive or disclaim any Intellectual Prop-
erty Rights [intelleetual property rights] or to cease its efforts to com-
mercialize or otherwise bring to practical application any particular

Project Results [projeet results]; or

(2) Grant Recipient's [reeipient's] failure to materially
comply with its obligations to protect the Intellectual Property Rights

[inteHeetual property rights] or to use diligent and commercially
reasonable efforts to commercialize or otherwise bring to practical
application the Project Results [prejeet results] in accordance with the

and Grant Recipient [grant reeipient] fails to cure such non-compliance
within a reasonable period of time following written notice from the

Institute specifically describing the events of non-compliance.

(b) Ifthe Institute elects to exercise its options pursuant to this

section, it shall notify the Grant Recipient [grant recipient] in writing of
such election. Upon receipt of notification, the Grant Recipient [grant

reeipient] shall:

(1) Fully cooperate with the Institute's efforts to protect,
commercialize or otherwise bring to practical application the applica-
ble Project Results [proejeet results] at the Institute's cost, including but
not limited to the transfer to the Institute or the Institute's designee of
the Grant Recipient's [grant reeipient's] rights, title and interest in and
to the applicable Project Results [projeet results], to the maximum ex-
tent allowed by law;

(2) Not take any action that would materially impede the
Institute's ability to protect, commercialize or otherwise bring to prac-
tical application the applicable Project Results [projeet results].

(c) If the Institute exercises its option under this section, the
Grant Recipient [grant reeipient] shall have no further claim to or in-
terest in [of] to the applicable Project Results [projeet results] and shall
not be entitled to any share of the revenue or other compensation with
respect to such Project Results [prejeet results], except to the minimum
extent required by law, if any.

(d) The Institute's exercise of rights pursuant to this section is
subject to any applicable rights of the United States government.

§703.20.  Certification of Tobacco-Free Policy for Grant Recipients
[Entities Receiving CPREF Funds].

fta) The following werds and terms; when used in this seetien;
otherwise.]
company that receives grant funding from CPRIT equal to or more
than $25,000 during the applicable fiscal year Al references to the
students}
H2) Tobacco—-All forms of tobacco produets; including but
tobacco.]

[(®)] Tobeeligible toreceive a Grant Award [CPRIT funding],
a Grant Recipient [CPRITF-funded entity] shall certify that the entity has
adopted and enforces a Tobacco-free workplace policy.

(1) [€e)] A Tobacco-free workplace policy will comply
with the certification required by this section if the policy is adopted
by the Grant Recipient's [CPRIT-funded entity's] board of directors,
governing body, or similar[;] and, at a minimum, includes provisions:

(A) [€D] Prohibiting the use of all Tobacco products by
all employees and visitors to the property owned, operated, leased, oc-
cupied, or controlled by the Grant Recipient [CPRIT-funded entity].
For purposes of the Tobacco-free workplace policy, the Grant Recipi-
ent [CPRIT-funded entity] may designate the property to which the pol-
icy applies, so long as the workplace policy encompasses all buildings
and structures where the Grant Award [€PRIT] project is taking place
as well as the sidewalks, parking lots, walkways, and attached park-
ing structures immediately adjacent, but only to the extent the Grant
Recipient [CPRIT-funded entity] owns, leases or controls the building,
sidewalks, parking lots and parking structures.
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(B) [€2)] Providing for and/or referring to Tobacco use
cessation services for employees.

(2) [€)] [Exeeptions—-|Upon request by a Grant Recipient
[EPRIT-funded entity], the Chief Executive Officer [EPRIT executive
director]| may authorize [grant] a waiver of compliance with this sec-

tion. If approved [granted], the waiver is effective only for the State

(ii) A description of the Grant Recipient's progress
made toward completing the scope of work specified by the Grant Con-
tract, including information, data, and program metrics regarding the
achievement of project goals and timelines;

(iii) The number of new jobs created and the number
of jobs maintained for the preceding twelve month period as a result of

fiscal year during which it was approved [granted].

(3) The certification and waiver requests addressed herein
shall be submitted by the Grant Recipient via the Institute's electronic

Grant Award funds awarded to the Grant Recipient for the project;

(iv) _Aninventory of the equipment purchased for the
project in the preceding twelve month period using Grant Award funds;

Grant Management System.

fte) Provisions in this section apply to all grant propesals sub-
mitted to the Institute in response to a request for propesals issued by
the Institute on or after March 1; 2012: All other CPRIT-funded enti-
ties must certify compliance with this rule by August 31 2012 or the
is later.]
§703.21.

(a) The Institute, under the direction of the Chief Executive
Officer, shall monitor Grant Awards to ensure that Grant Recipients
comply with applicable financial, administrative, and programmatic
terms and conditions and exercise proper stewardship over Grant
Award funds. Such terms and conditions include requirements set

Monitoring Grant Award Performance and Expenditures.

(v) A verification of the Grant Recipient's efforts to
purchase from suppliers in this state more than 50 percent goods and
services purchased for the project with grant funds;

(vi) A Historically Underutilized Businesses report;

(vii) Scholarly articles, presentations, and educa-
tional materials produced for the public addressing the project funded
by the Institute;

(viii)  The number of patents applied for or issued ad-

dressing discoveries resulting from the research project funded by the
Institute;

(ix) A statement of the identities of the funding
sources, including amounts and dates for all funding sources support-

forth in statute, administrative rules, and the Grant Contract.

(b) Methods used by the Institute to monitor a Grant Recipi-
ent's performance and expenditures may include:

(1) Financial Status Reports Review - Quarterly financial
status reports shall be submitted to the Institute within 90 days of the
end of the state fiscal quarter (based upon a September 1 - August 31

ing the project;

(x) A verification of the amounts of Matching Funds
dedicated to the research that is the subject of the Grant Award for the
period covered by the annual report;

(xi) All financial information necessary to support
the calculation of the Institute's share of revenues, if any, received by

fiscal year.) The Institute shall review expenditures and supporting

the Grant Recipient resulting from the project; and

documents to determine whether expenses charged to the Grant Award
are:

(A) Allowable, allocable, reasonable, necessary, and
consistently applied regardless of the source of funds; and

(B) Adequately supported with documentation such as

(xii) A single audit determination form.

(C) Inaddition to annual Grant Progress Reports, a final
Grant Progress Report shall be filed no more than ninety (90) days af-
ter the termination date of the Grant Contract. The final Grant Progress
Report shall include a comprehensive description of the Grant Recipi-

cost reports, receipts, third party invoices for expenses, or payroll in-

ent's progress made toward completing the scope of work specified by

formation.

(2) Timely submission of Financial Status Reports - The
Grant Recipient waives the right to reimbursement of project costs in-
curred during the reporting period if the financial status report for that

the Grant Contract, as well as other information specified by the Insti-
tute.

(D) The Grant Progress Report will be evaluated by a
grant manager pursuant to criteria established by the Institute. The

quarter is not submitted to the Institute within 30 days of the due date.

evaluation shall be conducted under the direction of the Chief Preven-

The Chief Executive Officer may approve an extension of the submis-

tion Officer, the Chief Product Development Officer, or the Chief Sci-

sion deadline if, prior to the FSR due date, the grant recipient submits

entific Officer, as may be appropriate. Required financial reports asso-

a written explanation for the grant recipient's inability to complete a

ciated with the Grant Progress Report will be reviewed by the Institute's

timely submission of the FSR.

(3) Grant Progress Reports - The Institute shall review
Grant Progress Reports to determine whether sufficient progress is

financial staff.

(E) If the Grant Progress Report evaluation indicates
that the Grant Recipient has not demonstrated progress in accordance

made consistent with the scope of work and timeline set forth in the

with the Grant Contract, then the Chief Program Officer shall notify the

Grant Contract.

(A) The Grant Progress Reports shall be submitted at
least annually, but may be required more frequently pursuant to Grant

Chief Executive Officer and the General Counsel for further action.

(i) The Chief Program Officer shall submit written
recommendations to the Chief Executive Officer and General Counsel

Contract terms or upon request and reasonable notice of the Institute.

for actions to be taken, if any, to address the issue.

(B) The annual Grant Progress Report shall be submit-
ted within sixty (60) days after the anniversary of the effective date of

(ii) The recommended action may include termina-
tion of the Grant Award pursuant to the process described in §703.14

the Grant Contract. The annual Grant Progress Report shall include at

of this chapter (relating to Termination, Extension, and Close Out of

least the following information:

(i) An affirmative verification by the Grant Recipi-
ent of compliance with the terms and conditions of the Grant Contract;

Grant Contracts).

(F) Ifthe Grant Recipient fails to submit required finan-
cial reports associated with the Grant Progress Report, then the Institute
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financial staff shall notify the Chief Executive Officer and the General
Counsel for further action.

(4) Desk Reviews - The Institute may conduct a desk re-
view for a Grant Award to review and compare individual source doc-
umentation and materials to summary data provided during the Finan-
cial Status Report review for compliance with financial requirements
set forth in the statute, administrative rules, and the Grant Contract.

(5) Site Visits and Inspection Reviews - The Institute may
conduct a scheduled site visit to a Grant Recipient's place of business
to review Grant Contract compliance and Grant Award performance
issues. Such site visits may be comprehensive or limited in scope.

(6) Audit Reports - The Institute shall review audit reports
submitted pursuant to §703.13 of this chapter (relating to Audits and

Investigations).

(A) If the audit report findings indicate action to be
taken related to the Grant Award funds expended by the Grant Re-
cipient or for the Grant Recipient's fiscal processes that may impact
Grant Award expenditures, the Institute and the Grant Recipient shall
develop a written plan and timeline to address identified deficiencies,
including any necessary Grant Contract amendments.

(B) The written plan shall be retained by the Institute as
part of the Grant Contract record.

(c) All required Grant Recipient reports and submissions de-
scribed in this section shall be made via an electronic grant portal des-
ignated by the Institute, unless specifically directed to the contrary in
writing by the Institute.

(d) The Institute shall document the actions taken to monitor
Grant Award performance and expenditures, including the review, ap-
provals, and necessary remedial steps, if any.

(1) To the extent that the methods described in subsection
(b) of this section are applied to a sample of the Grant Recipients or
Grant Awards, then the Institute shall document the Grant Contracts
reviewed and the selection criteria for the sample reviewed.

(2) Records will be maintained in the electronic Grant
Management System as described in §703.4 of this chapter (relating
to Grants Management System).

(e) The Chief Compliance Officer shall be engaged in the In-
stitute's Grant Award monitoring activities and shall notify the General
Counsel and Oversight Committee if a Grant Recipient fails to mean-
ingfully comply with the Grant Contract reporting requirements and
deadlines, including Matching Funds requirements.

(f) The Chief Executive Officer shall report to the Oversight
Committee at least annually on the progress and continued merit of
each Grant Program funded by the Institute. The written report shall
also be included in the Annual Public Report. The report should be
presented to the Oversight Committee at the first meeting following
the publication of the Annual Public Report.

(g) The Institute may rely upon third parties to conduct Grant
Award monitoring services independently or in conjunction with Insti-
tute staff.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 4,

2013.

TRD-201305055

Wayne Roberts

Interim Executive Director

Cancer Prevention and Research Institute of Texas
Earliest possible date of adoption: December 15, 2013
For further information, please call: (512) 305-8422

¢ ¢ ¢

CHAPTER 704. TEXANS CONQUER CANCER
PROGRAM
25 TAC §§704.1, 704.3, 704.5, 704.7, 704.9, 704.11, 704.13

(Editor's note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Cancer Prevention and Research Institute of Texas or in the Texas Reg-
ister office, James Earl Rudder Building, 1019 Brazos Street, Austin,
Texas.)

The Cancer Prevention and Research Institute of Texas (Insti-
tute) proposes the repeal of Chapter 704, §§704.1, 704.3, 704.5,
704.7, 704.9, 704.11, and 704.13, addressing the Texans Con-
quer Cancer program that awards funds for cancer support ser-
vices.

The rules currently in Chapter 704 are no longer applicable be-
cause the 2007 Texas Legislature abolished the Texans Conquer
Cancer Advisory Committee and the current rules, based upon
the existence of this Committee, are inadequate to address the
Texans Conquer Cancer program. The matters addressed by
the repealed provisions will be incorporated into a new Chapter
704.

Kristen Pauling Doyle, General Counsel for the Institute, has de-
termined that for the first five-year period the repeal is in effect
there will be no foreseeable implications relating to costs or rev-
enues for state or local government as a result of enforcing or
administering the repeal.

Ms. Doyle also has determined that for each year of the first five
years the repeal is in effect the public benefit anticipated as a
result of enforcing the repeal will be clarification of the policies
and procedures the Institute will follow to implement its statutory
duties. There are no anticipated economic costs to persons who
are required to comply with the repeal as proposed.

Ms. Doyle has determined that the repeal shall not have an effect
on small businesses or on micro businesses.

Written comments on the repeal may be submitted to Ms. Kris-
ten Pauling Doyle, General Counsel, Cancer Prevention and Re-
search Institute of Texas, P.O. Box 12097, Austin, Texas 78711
no later than December 16, 2013. Comments may be submit-
ted electronically to kdoyle@cprit.state.tx.us. Comments may
be submitted by facsimile transmission to (512) 475-2563.

The repeal is proposed under the authority of the Texas Health
and Safety Code Annotated, §102.108, which provides the Insti-
tute with the authority to adopt rules to administer the chapter.

There is no other statute, article or code that is affected by this
proposal.

§704.1.
$704.3.
§704.5.  Guidelines for Expenditures.

Texans Conquer Cancer Advisory Committee.

Texans Conquer Cancer Account.
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$§704.7.  Guidelines for Awarding Support Services Funds.
$704.9.

$704.11.
$704.13.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Termination of Contract with Grantee.
Confidentiality of Records.

Grantee Performance.

Filed with the Office of the Secretary of State on November 4,
2013.

TRD-201305056

Wayne Roberts

Interim Executive Director

Cancer Prevention and Research Institute of Texas
Earliest possible date of adoption: December 15, 2013
For further information, please call: (512) 305-8422

L4 L4 L4
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 1. GENERAL ADMINISTRATION
SUBCHAPTER C. ASSESSMENT OF
MAINTENANCE TAXES AND FEES

28 TAC §1.414

The Texas Department of Insurance proposes amendments to
28 Texas Administrative Code §1.414, concerning the 2014 as-
sessment of maintenance taxes and fees imposed by the Insur-
ance Code. The proposed amendments are necessary to adjust
the rates of assessment for maintenance taxes and fees for 2014
on the basis of gross premium receipts for calendar year 2013
and following the methodology described below.

Section 1.414 includes rates of assessment to be applied to life,
accident, and health insurance; motor vehicle insurance; casu-
alty insurance and fidelity, guaranty, and surety bonds; fire insur-
ance and allied lines, including inland marine; workers' compen-
sation insurance; workers' compensation self-insured groups; ti-
tle insurance; health maintenance organizations (HMOs); third
party administrators; nonprofit legal services corporations issu-
ing prepaid legal services contracts; and workers' compensation
certified self-insurers.

The department proposes an amendment to the section heading
to reflect the year for which the proposed assessment of main-
tenance taxes and fees is applicable. The department also pro-
poses amendments in subsections (a) - (f), and (h) to reflect the
appropriate year for accurate application of the section.

The department proposes amendments in subsections (a)(1) -
(9), (c)(1) - (3), (d), (e), and (f) to update rates to reflect the
methodology the department developed for 2014. This method-
ology is explained following the description of proposed amend-
ments.

Finally, the department proposes amendments in subsections
@)(1) - (9), (b), (c)(1) - (3), (d), (e), and (f), that are nonsub-
stantive in nature to conform with the department's writing style

guides. In subsections (a)(1) - (9), (b), (c)(1) - (3), (d), (e), and
(f), every appearance of the words "pursuant to the" is changed
to "under."

The following paragraphs provide an explanation of the method-
ology used to determine proposed rates of assessment for main-
tenance taxes and fees for 2014:

In general, the department's 2014 revenue need (the amount
that must be funded by maintenance taxes or fees; examina-
tion overhead assessments; the department's self-directed bud-
get account, as established under Insurance Code §401.252;
and premium finance examination assessments) is determined
by calculating the department's total cost need, and subtracting
from that number funds resulting from fee revenue and funds re-
maining from fiscal year 2013.

To determine total cost need, the department combined costs
from the following: (i) appropriations set out in Chapter 1411
(SB 1), Acts of the 83rd Legislature, Regular Session, 2013 (the
General Appropriations Act), which come from two funds, the
General Revenue Dedicated - Texas Department of Insurance
Operating Account No. 0036 (Account No. 0036) and the Gen-
eral Revenue Fund - Insurance Companies Maintenance Tax
and Insurance Department Fees; (ii) funds allowed by Insurance
Code Chapter 401, Subchapters D and F, as approved by the
commissioner for the self-directed budget account in the Trea-
sury Safekeeping Trust Company to be used exclusively to pay
examination costs associated with salary, travel, or other per-
sonnel expenses and administrative support costs; (iii) an esti-
mate of other costs statutorily required to be paid from those two
funds and the self-directed budget account, such as fringe ben-
efits and statewide allocated costs; and (iv) an estimate of the
cash amount necessary to finance both funds and the self-di-
rected budget account from the end of the 2014 fiscal year until
the next assessment collection period in 2015. From these com-
bined costs, the department subtracted costs attributable to the
Division of Workers' Compensation and the workers' compensa-
tion research and evaluation group.

The department determined how to allocate the remaining cost
need to be attributed to each funding source using the following
method:

For each section within the department that provides services di-
rectly to the public or the insurance industry, the department allo-
cated the costs for providing those direct services on a percent-
age basis to each funding source, such as the maintenance tax
or fee line, the premium finance assessment, the self-directed
budget account, the examination assessment, or another fund-
ing source. The department applied these percentages to each
section's annual budget to determine the total direct cost to each
funding source. The department calculated the percentage for
each funding source by dividing the total directly allocated to
each funding source by the total direct cost. The department
used this percentage to allocate administrative support costs to
each funding source. Examples of administrative support costs
include services provided by human resources, accounting, bud-
get, the commissioner's administration, and information technol-
ogy. The department calculated the total direct costs and admin-
istrative support costs for each funding source.

The General Appropriations Act includes appropriations to state
agencies other than the department that must be funded by Ac-
count No. 0036 and the General Revenue Fund - Insurance
Companies Maintenance Tax and Insurance Department Fees.
The department adds these costs to the sum of the direct costs
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and the administrative support costs for the appropriate funding
source when possible. For instance, the department allocates
an appropriation to the Texas Department of Transportation for
the crash information records system to the motor vehicle main-
tenance tax. The department includes costs for other agencies
that cannot be directly allocated to a funding source to the admin-
istrative support costs. For instance, the department includes
an appropriation to the Texas Facilities Commission for building
support costs in administrative support costs.

The department calculates the total revenue need after complet-
ing the allocation of costs to each funding source. To complete
the calculation of revenue need, the department removes costs,
revenues received, and fund balance related to the self-directed
budget account. Based on remaining balances, the department
reduces the total cost need by subtracting the estimated end-
ing fund balance for fiscal year 2013 (August 31, 2013) and esti-
mated fee revenue collections for fiscal year 2014. The resulting
balance is the estimated revenue need that must be supported
during the 2014 fiscal year by the following funding sources: the
maintenance taxes or fees, exam overhead assessments, and
premium finance exam assessments.

The department determines the revenue need for each main-
tenance tax or fee line by dividing the total cost need for each
maintenance tax line by the total of the revenue needs for all
maintenance taxes. The department multiplies the calculated
percentage for each line by the total revenue need for mainte-
nance taxes. The resulting amount is the revenue need for each
maintenance tax line. The department adjusts the revenue need
by subtracting the estimated amount of fee and reimbursement
revenue collected for each maintenance tax or fee line from the
total of the revenue need for each maintenance tax or fee line.
The department further adjusts the resulting revenue need as
described below.

The cost allocated to the life, accident, and health maintenance
tax exceeds the amount of revenue that can be collected at the
maximum rate set by statute. The department allocates the dif-
ference between the amount estimated to be collected at the
maximum rate and the costs allocated to the life, accident, and
health maintenance tax to the other maintenance tax or fee lines.
The department allocates the life, accident, and health shortfall
based on each of the remaining maintenance tax or fee lines'
proportionate share of the total costs for maintenance taxes or
fees. The department uses the adjusted revenue need as the
basis for calculating the maintenance tax rates.

For each line of insurance, the department divides the adjusted
revenue need by the estimated premium volume or assessment
base to determine the rate of assessment for each maintenance
tax or fee.

The following paragraphs provide an explanation of the method-
ology to develop the proposed rates for the Division of Workers'
Compensation (DWC) and the Office of Injured Employee Coun-
sel (OIEC).

To determine the revenue need, the department considered the
following factors applicable to costs for DWC and OIEC: (i) the
appropriations in the General Appropriations Act for fiscal year
2013 from Account No. 0036; (ii) estimated other costs statuto-
rily required to be paid from Account No. 0036, such as fringe
benefits and statewide allocated costs; and (iii) an estimated
cash amount to finance Account No. 0036 costs from the end of
the 2014 fiscal year until the next assessment collection period

in 2015. The department adds these three factors to determine
the total revenue need.

The department reduces the total revenue need by subtracting
the estimated fund balance at August 31, 2013, and the DWC
fee and reimbursement revenue estimate to be collected and
deposited to Account No. 0036 in fiscal year 2014. The resulting
balance is the estimated revenue need from maintenance taxes.
The department calculated the maintenance tax rate by dividing
the estimated revenue need by the combined estimated workers'
compensation premium volume and the certified self-insurers'
liabilities plus the amount of expense incurred for administration
of self insurance.

The following paragraphs provide an explanation of the method-
ology the department used to develop the proposed rates for the
workers' compensation research and evaluation group.

To determine the revenue need, the department considered the
following factors that are applicable to the workers' compensa-
tion and research and evaluation group: (i) the appropriations
in the General Appropriations Act for fiscal year 2014 from Ac-
count No. 0036 and from General Revenue Fund - Insurance
Companies Maintenance Tax and Insurance Department Fees;
(i) estimated other costs statutorily required to be paid from this
funding source, such as fringe benefits and statewide allocated
costs; and (iii) an estimated cash amount to finance costs from
this funding source from the end of the 2014 fiscal year until
the next assessment collection period in 2015. The department
adds these three factors to determine the total revenue need.

The department reduced the total revenue need by subtracting
the estimated fund balance at August 31, 2013. The resulting
balance is the estimated revenue need from maintenance taxes.
The department calculated the maintenance tax rate by dividing
the estimated revenue need by the estimated assessment base.

FISCAL NOTE. Joe Meyer, assistant chief financial officer, has
determined that for each year of the first five years the proposal
will be in effect, the expected fiscal impact on state government is
estimated income of $143,589,287 to the state's general revenue
fund. There will be no fiscal implications for local government as
a result of enforcing or administering the proposed section, and
there will be no effect on local employment or local economy.

PUBLIC BENEFIT/COST NOTE. Mr. Meyer also has determined
that for each year of the first five years the amended section is
in effect, the public benefit expected as a result of enforcing the
section will be facilitating the collection of maintenance tax and
fee assessments.

The cost in 2014 to an insurer that received premiums in 2013
will be: for motor vehicle insurance, .061 of 1 percent of those
gross premiums; for casualty insurance, fidelity, guaranty, and
surety bonds, .112 of 1 percent of those gross premiums; for
fire insurance and allied lines, including inland marine, .365 of
1 percent of those gross premiums; for workers' compensation
insurance, .065 of 1 percent of those gross premiums; and for
title insurance, .072 of 1 percent of those gross premiums.

An insurer that receives premiums for workers' compensation
insurance in 2013 will also pay 1.543 percent of that premium
for the operation of DWC and OIEC and .014 of 1 percent of
that premium to fund the Workers' Compensation Research and
Evaluation Group's activities. A workers' compensation self-in-
surance group will pay 1.543 percent of its 2013 gross premium
for the group's retention under Labor Code §407A.301 and .065
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of 1 percent of its 2013 gross premium for the group's retention
under Labor Code §407A.302.

The cost in 2014 for an insurer that received premiums in 2013
for life, health, and accident insurance, will be .040 of 1 percent
of those gross premiums. In 2014, an HMO will pay $.26 per
enrollee if it is a single service HMO or a limited service HMO,
and $.78 per enrollee if it is a multi-service HMO. In 2014, a third
party administrator will pay .027 of 1 percent of its correctly re-
ported gross amount of administrative or service fees received in
2013. In 2014, for a nonprofit legal services corporation issuing
prepaid legal service contracts, the cost will be .020 of 1 percent
of correctly reported gross revenues for 2013.

In 2014, to fund the Workers' Compensation Research and Eval-
uation Group's activities, a workers' compensation certified self-
insurer will pay .014 of 1 percent of the tax base calculated under
Labor Code §407.103(b), and a workers' compensation self-in-
surance group will pay .014 of 1 percent of the tax base calcu-
lated under Labor Code §407.103(b).

Finally, in 2014, a workers' compensation certified self-insurer
will pay 1.543 percent of the tax base calculated under Labor
Code §407.103(b).

Except for workers' compensation certified self-insurers, there
are two components of costs for entities required to comply with
the proposal: the cost to gather the information, calculate the
assessment, and complete the required forms; and the cost of
the maintenance tax or fee. Based on the information obtained
by the department, the actual cost of gathering the information
required calculate the assessment, and complete the form will
be identical for the same number of lines of insurance for micro,
small, and large businesses. Generally, a person familiar with
the accounting records of the company and accounting practices
in general will perform the activities necessary to comply with the
section. Such persons are similarly compensated between $24 -
$40 an hour by small and large insurers. The actual time neces-
sary to complete the form will vary depending on the number of
lines of insurance written by the company. For a company that
writes only one line of business subject to the tax, regardless of
whether the company is micro, small, or large, the department
estimates it will take two hours to complete the form. If a com-
pany writes all the lines subject to the tax, regardless of whether
the company is micro, small, or large, the department estimates
it will take six hours to complete the form. In the case of a cer-
tified self-insurer, DWC will calculate the maintenance tax and
bill the certified self-insurer. The requirement to pay the main-
tenance tax or fee is the result of the legislative enactment of
the statutes that impose the maintenance tax or fee and is not
a result of the adoption or enforcement of this proposal. Rates
of assessment proposed by the department are the same for
micro, small, or large businesses. The department, after consid-
ering the purpose of the authorizing statutes, does not believe
it is legal or feasible to waive or modify the requirements of the
proposal for small or micro businesses.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL AND MICRO BUSINESSES.
As required by Government Code §2006.002(c), the department
has determined the proposal may have an adverse economic ef-
fect on approximately 56 to 188 insurance companies and HMOs
and approximately 299 third party administrators that are small
or micro businesses required to comply with the proposed rules.
Adverse economic impact may result from the costs of the main-
tenance taxes and fees. The cost of compliance will not vary
between large businesses and small or micro businesses, and

the department's cost analysis and resulting estimated costs in
the public benefit/cost note portion of this proposal is equally ap-
plicable to small or micro businesses. The total cost of compli-
ance to large businesses and small or micro businesses does not
depend on the size of the business. For insurers in the follow-
ing lines of insurance, the cost of compliance depends upon the
amount of gross premiums in 2013: motor vehicle insurance; ca-
sualty insurance and fidelity, guaranty, and surety bonds; fire in-
surance and allied lines, including inland marine; workers' com-
pensation insurance; title insurance; and life, health, and acci-
dent insurance. For annuity and endowment contracts, the cost
of compliance depends on the amount of gross considerations in
2013. For HMOs, the cost of compliance depends on the number
of enrollees in 2013. For third party administrators, the cost of
compliance depends on the amount of correctly reported gross
administrative or service fees in 2013. For nonprofit legal service
corporations issuing prepaid legal service contracts, the cost of
compliance depends on the correctly reported gross revenues.
For workers' compensation certified self-insurers and workers'
compensation certified self-insurance groups, the cost of com-
pliance depends on the tax base calculated under Labor Code
§407.103(b).

In accord with Government Code §2006.002(c-1), the depart-
ment considered other regulatory methods to accomplish the ob-
jectives of the proposal that will also minimize any adverse im-
pact on small and micro businesses.

The primary objective of the proposal is to provide the rates of
assessment for maintenance taxes and fees for 2014 to be ap-
plied to life, accident, and health insurance; motor vehicle in-
surance; casualty insurance and fidelity, guaranty and surety
bonds; fire insurance and allied lines, including inland marine;
workers' compensation insurance; workers' compensation self-
insured groups; title insurance; HMOs; third party administra-
tors; nonprofit legal services corporations issuing prepaid legal
services contracts; and workers' compensation certified self-in-
surers.

The other regulatory methods considered by the department to
accomplish the objectives of the proposal and to minimize any
adverse impact on small and micro businesses include: (i) not
adopting the proposed rule, (ii) adopting different tax rates for
small and micro businesses, and (iii) exempting small and micro
businesses from the tax requirements.

Not adopting the proposed rule. Under Insurance Code
§251.003, if the commissioner does not advise the comptrol-
ler of the applicable maintenance tax assessment rates, the
comptroller must assess taxes based on the previous year's
assessment. Use of the previous year's rates and the estimated
assessment bases for 2013, the department estimates revenue
collections would exceed amounts needed by approximately
$6.5 million. If no rule is adopted the department would collect
excess revenue to fund the department's costs. The department
has rejected this option.

Adopting different taxes for small and micro businesses. The
current methodology is already the most equitable methodol-
ogy the department can develop. The department applies an
assessment methodology that contemplates a smaller assess-
ment for small or micro businesses because the assessment is
determined based on number of enrollees, gross premiums, or
gross amount of administrative or service fees. The department
anticipates that a small or micro business that would be most
susceptible to economic harm would be one that has fewer en-
rollees, lower gross premiums, or a lower gross amount of ad-
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ministrative or service fees. However, based on the proposed
rule, such a small or micro business would pay a smaller as-
sessment, thereby reducing its risk of economic harm. The de-
partment has rejected this option.

Exemption of small and micro businesses from the tax require-
ments. As noted above, the current methodology is already
the most equitable methodology the department can develop.
The tax methodology currently used contemplates a small busi-
ness paying lower maintenance taxes because assessments are
based on number of enrollees, gross premiums, or gross amount
of administrative or service fees. A small or micro business
that has fewer enrollees, has lower gross premiums, or receives
fewer gross administrative or service fees would be assessed
lower taxes. However, if the assessment were completely elim-
inated for small or micro businesses, TDI would need to com-
pletely revise its calculations to shift costs to other insurers and
entities, which would result in a less balanced methodology. The
department has rejected this option.

TAKINGS IMPACT ASSESSMENT. The department has de-
termined that no private real property interests are affected by
this proposal and that this proposal does not restrict or limit
an owner's right to property that would otherwise exist in the
absence of government action, and so does not constitute a tak-
ing or require a takings impact assessment under Government
Code §2007.043.

REQUEST FOR PUBLIC COMMENT. If you want the depart-
ment to consider written comments on the proposal, you must
submit them no later than 5:00 p.m. on December 15, 2013 to
Sara Waitt, General Counsel, Mail Code 113-2A, Texas Depart-
ment of Insurance, P.O. Box 149104, Austin, Texas 78714-9104.
You must simultaneously submit an additional copy of the com-
ment to Joe Meyer, Assistant Chief Financial Officer, Financial
Services, Mail Code 108-3A, Texas Department of Insurance,
P.O. Box 149104, Austin, Texas 78714-9104. You should sep-
arately submit any request for a public hearing to the Office of
the Chief Clerk, Mail Code 113-2A, Texas Department of Insur-
ance, P.O. Box 149104, Austin, Texas 78714-9104, before the
close of the public comment period. If the department holds a
hearing, the department will consider written and oral comments
presented at the hearing.

STATUTORY AUTHORITY. The amendments are proposed un-
der Insurance Code §§201.001(a)(1), (b), and (c); 201.052(a),
(d), and (e); 251.001; 252.001 - 252.003; 253.001 - 253.003;
254.001 - 254.003; 255.001 - 255.003; 257.001 - 257.003;
258.002 - 258.004; 259.002 - 259.004; 260.001 - 260.003;
271.002 - 271.006; and 36.001; and Labor Code §§403.002,
403.003, 403.005, 405.003(a) - (c), 407.103, 407.104(b),
407A.301, and 407A.302.

Insurance Code §201.001(a)(1) states that the Texas Depart-
ment of Insurance operating account is an account in the general
revenue fund, and that the account includes taxes and fees re-
ceived by the commissioner or comptroller that are required by
the Insurance Code to be deposited to the credit of the account.
Section 201.001(b) states that the commissioner shall adminis-
ter money in the Texas Department of Insurance operating ac-
count and may spend money from the account in accord with
state law, rules adopted by the commissioner, and the General
Appropriations Act. Section 201.001(c) states that money de-
posited to the credit of the Texas Department of Insurance oper-
ating account may be used for any purpose for which money in
the account is authorized to be used by law.

Insurance Code §201.052(a) requires the department to reim-
burse the appropriate portion of the general revenue fund for the
amount of expenses incurred by the comptroller in administering
taxes imposed under the Insurance Code or another insurance
law of Texas. Section 201.052(d) provides that in setting main-
tenance taxes for each fiscal year, the commissioner shall en-
sure that the amount of taxes imposed is sufficient to fully reim-
burse the appropriate portion of the general revenue fund for the
amount of expenses incurred by the comptroller in administering
taxes imposed under the Insurance Code or another insurance
law of Texas. Section 201.052(e) provides that if the amount of
maintenance taxes collected is not sufficient to reimburse the ap-
propriate portion of the general revenue fund for the amount of
expenses incurred by the comptroller, other money in the Texas
Department of Insurance operating account shall be used to re-
imburse the appropriate portion of the general revenue fund.

Insurance Code §251.001 directs the commissioner to annually
determine the rate of assessment of each maintenance tax im-
posed under Insurance Code Title 3 Subtitle C.

Insurance Code §252.001 imposes a maintenance tax on each
authorized insurer with gross premiums subject to taxation under
Insurance Code §252.003.

Insurance Code §252.001 also specifies that the tax required
by Insurance Code Chapter 252 is in addition to other taxes im-
posed that are not in conflict with Insurance Code Chapter 252.

Insurance Code §252.002 provides that the rate of assess-
ment set by the commissioner may not exceed 1.25 percent
of the gross premiums subject to taxation under Insurance
Code §252.003. Section 252.002(b) provides that the com-
missioner shall annually adjust the rate of assessment of the
maintenance tax so that the tax imposed that year, together
with any unexpended funds produced by the tax, produces the
amount the commissioner determines is necessary to pay the
expenses during the succeeding year of regulating all classes
of insurance specified under: Insurance Code Chapters 1807,
2001-2006, 2171, 6001, 6002, and 6003; Chapter 5, Subchap-
ter C; Chapter 544, Subchapter H; Chapter 1806, Subchapter
D; and §403.002; Government Code §§417.007, 417.008, and
417.009; and Occupations Code Chapter 2154.

Insurance Code §252.003 specifies that an insurer shall pay
maintenance taxes under Insurance Code Chapter 252 on the
correctly reported gross premiums from writing insurance in
Texas against loss or damage by: bombardment; civil war or
commotion; cyclone; earthquake; excess or deficiency of mois-
ture; explosion as defined by Insurance Code §2002.006(b); fire;
flood; frost and freeze; hail, including loss by hail on farm crops;
insurrection; invasion; lightning; military or usurped power; an
order of a civil authority made to prevent the spread of a con-
flagration, epidemic, or catastrophe; rain; riot; the rising of the
waters of the ocean or its tributaries; smoke or smudge; strike
or lockout; tornado; vandalism or malicious mischief; volcanic
eruption; water or other fluid or substance resulting from the
breakage or leakage of sprinklers, pumps, or other apparatus
erected for extinguishing fires, water pipes, or other conduits or
containers; weather or climatic conditions; windstorm; an event
covered under a home warranty insurance policy; or an event
covered under an inland marine insurance policy.

Insurance Code §253.001 imposes a maintenance tax on each
authorized insurer with gross premiums subject to taxation under
Insurance Code §253.003. Section 253.001 also provides that
the tax required by Insurance Code Chapter 253 is in addition to
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other taxes imposed that are not in conflict with Insurance Code
Chapter 253.

Insurance Code §253.002 provides that the rate of assessment
set by the commissioner may not exceed 0.4 percent of the gross
premiums subject to taxation under Insurance Code §253.003.
Section 253.002(b) provides that the commissioner shall annu-
ally adjust the rate of assessment of the maintenance tax so that
the tax imposed that year, together with any unexpended funds
produced by the tax, produces the amount the commissioner de-
termines is necessary to pay the expenses during the succeed-
ing year of regulating all classes of insurance specified under
Insurance Code §253.003.

Insurance Code §253.003 specifies that an insurer shall pay
maintenance taxes under Insurance Code Chapter 253 on the
correctly reported gross premiums from writing a class of insur-
ance specified under Insurance Code Chapters 2008, 2251, and
2252; Chapter 5 Subchapter B; Chapter 1806 Subchapter C;
Chapter 2301 Subchapter A; and Title 10 Subtitle B.

Insurance Code §254.001 imposes a maintenance tax on each
authorized insurer with gross premiums subject to taxation un-
der the Insurance Code §254.003. Section 254.001 also pro-
vides that the tax required by the Insurance Code Chapter 254
is in addition to other taxes imposed that are not in conflict with
Insurance Code Chapter 254.

Insurance Code §254.002 provides that the rate of assessment
set by the commissioner may not exceed 0.2 percent of the
gross premiums subject to taxation under the Insurance Code
§254.003. Section 254.002 also provides that the commis-
sioner shall annually adjust the rate of assessment of the
maintenance tax so that the tax imposed that year, together
with any unexpended funds produced by the tax, produces
the amount the commissioner determines is necessary to pay
the expenses during the succeeding year of regulating motor
vehicle insurance. Section 254.003 specifies that an insurer
shall pay maintenance taxes under Insurance Code Chapter
254 on the correctly reported gross premiums from writing motor
vehicle insurance in Texas, including personal and commercial
automobile insurance.

Insurance Code §255.001 imposes a maintenance tax on each
authorized insurer with gross premiums subject to taxation un-
der Insurance Code §255.003, including a stock insurance com-
pany, mutual insurance company, reciprocal or interinsurance
exchange, and Lloyd's plan. Section 255.001 also provides that
the tax required by Insurance Code Chapter 255 is in addition to
other taxes imposed that are not in conflict with Insurance Code
Chapter 255.

Insurance Code §255.002 provides that the rate of assessment
set by the commissioner may not exceed 0.6 percent of the gross
premiums subject to taxation under Insurance Code §255.003.
Section 255.002(b) provides that the commissioner shall annu-
ally adjust the rate of assessment of the maintenance tax so that
the tax imposed that year, together with any unexpended funds
produced by the tax, produces the amount the commissioner de-
termines is necessary to pay the expenses during the succeed-
ing year of regulating workers' compensation insurance.

Insurance Code §255.003 specifies that an insurer shall pay
maintenance taxes under Insurance Code Chapter 254 on the
correctly reported gross premiums from writing workers' com-
pensation insurance in Texas, including the modified annual pre-
mium of a policyholder that purchases an optional deductible
plan under Insurance Code Chapter 2053, Subchapter E. The

section also provides that the rate of assessment shall be ap-
plied to the modified annual premium before application of a de-
ductible premium credit.

Insurance Code §257.001(a) imposes a maintenance tax on
each authorized insurer, including a group hospital service
corporation, managed care organization, local mutual aid as-
sociation, statewide mutual assessment company, stipulated
premium company, and stock or mutual insurance company,
that collects from residents of this state gross premiums or
gross considerations subject to taxation under Insurance Code
§257.003. Section 257.001(a) also provides that the tax re-
quired by Chapter 257 is in addition to other taxes imposed that
are not in conflict with Insurance Code Chapter 257.

Insurance Code §257.002 provides that the rate of assess-
ment set by the commissioner may not exceed 0.04 percent
of the gross premiums subject to taxation under Insurance
Code §257.003. Section 257.002(b) provides that the com-
missioner shall annually adjust the rate of assessment of the
maintenance tax so that the tax imposed that year, together
with any unexpended funds produced by the tax, produces the
amount the commissioner determines is necessary to pay the
expenses during the succeeding year of regulating life, health,
and accident insurers. Section 257.003 specifies that an insurer
shall pay maintenance taxes under Insurance Code Chapter
257 on the correctly reported gross premiums collected from
writing life, health, and accident insurance in Texas, as well as
gross considerations collected from writing annuity or endow-
ment contracts in Texas. The section also provides that gross
premiums on which an assessment is based under Insurance
Code Chapter 257 may not include premiums received from
the United States for insurance contracted for by the United
States in accord with or in furtherance of Title XVIII of the Social
Security Act (42 U.S.C. §§1395c et seq.) and its subsequent
amendments; or premiums paid on group health, accident, and
life policies in which the group covered by the policy consists
of a single nonprofit trust established to provide coverage
primarily for employees of a municipality, county, or hospital
district in this state; or a county or municipal hospital, without
regard to whether the employees are employees of the county
or municipality or of an entity operating the hospital on behalf of
the county or municipality.

Insurance Code §258.002 imposes a per capita maintenance tax
on each authorized HMO with gross revenues subject to taxation
under Insurance Code 258.004. Section 258.002 also provides
that the tax required by Insurance Code Chapter 258 is in ad-
dition to other taxes that are not in conflict with Insurance Code
Chapter 258.

Insurance Code §258.003 provides that the rate of assessment
set by the commissioner on HMOs may not exceed $2 per
enrollee. Section 258.003 also provides that the commissioner
shall annually adjust the rate of assessment of the per capita
maintenance tax so that the tax imposed that year, together
with any unexpended funds produced by the tax, produces the
amount the commissioner determines is necessary to pay the
expenses during the succeeding year of regulating HMOs. Sec-
tion 258.003 also provides that rate of assessment may differ
between basic health care plans, limited health care service
plans, and single health care service plans and must equitably
reflect any differences in regulatory resources attributable to
each type of plan.

Insurance Code §258.004 provides that an HMO shall pay per
capita maintenance taxes under Insurance Code Chapter 258
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on the correctly reported gross revenues collected from issuing
health maintenance certificates or contracts in Texas. Section
258.004 also provides that the amount of maintenance tax as-
sessed may not be computed based on enrollees who, as in-
dividual certificate holders or their dependents, are covered by
a master group policy paid for by revenues received from the
United States for insurance contracted for by the United States
in accord with or in furtherance of Title XVIII of the Social Secu-
rity Act (42 U.S.C. §§1395c et seq.) and its subsequent amend-
ments; revenues paid on group health, accident, and life certifi-
cates or contracts in which the group covered by the certificate
or contract consists of a single nonprofit trust established to pro-
vide coverage primarily for employees of a municipality, county,
or hospital district in this state; or a county or municipal hospital,
without regard to whether the employees are employees of the
county or municipality or of an entity operating the hospital on
behalf of the county or municipality.

Insurance Code §259.002 imposes a maintenance tax on each
authorized third party administrator with administrative or service
fees subject to taxation under Insurance Code §259.004. Sec-
tion 259.002 also provides that the tax required by Insurance
Code chapter 259 is in addition to other taxes imposed that are
not in conflict with the chapter. Section 259.003 provides that the
rate of assessment set by the commissioner may not exceed one
percent of the administrative or service fees subject to taxation
under Insurance Code §259.004. Section 259.003(b) provides
that the commissioner shall annually adjust the rate of assess-
ment of the maintenance tax so that the tax imposed that year,
together with any unexpended funds produced by the tax, pro-
duces the amount the commissioner determines is necessary to
pay the expenses of regulating third party administrators.

Insurance Code §260.001 imposes a maintenance tax on each
nonprofit legal services corporation subject to Insurance Code
Chapter 961 with gross revenues subject to taxation under Insur-
ance Code §260.003. Section 260.001 also provides that the tax
required by Insurance Code Chapter 260 is in addition to other
taxes imposed that are not in conflict with the chapter. Section
260.002 provides that the rate of assessment set by the commis-
sioner may not exceed one percent of the corporation's gross
revenues subject to taxation under Insurance Code §260.003.
Section 260.002 also provides that the commissioner shall an-
nually adjust the rate of assessment of the maintenance tax so
that the tax imposed that year, together with any unexpended
funds produced by the tax, produces the amount the commis-
sioner determines is necessary to pay the expenses during the
succeeding year of regulating nonprofit legal services corpora-
tions. Section 260.003 provides that a nonprofit legal services
corporation shall pay maintenance taxes under this chapter on
the correctly reported gross revenues received from issuing pre-
paid legal services contracts in this state.

Insurance Code §271.002 imposes a maintenance fee on all pre-
miums subject to assessment under Insurance Code §271.006.
Section 271.002 also specifies that the maintenance fee is not
a tax and shall be reported and paid separately from premium
and retaliatory taxes. Section 271.003 specifies that the mainte-
nance fee is included in the division of premiums and may not be
separately charged to a title insurance agent. Section 271.004
provides that the commissioner shall annually determine the rate
of assessment of the title insurance maintenance fee. Section
271.004(b) provides that in determining the rate of assessment,
the commissioner shall consider the requirement to reimburse
the appropriate portion of the general revenue fund under Insur-
ance Code §201.052. Section 271.005 provides that rate of as-

sessment set by the commissioner may not exceed one percent
of the gross premiums subject to assessment under Insurance
Code §271.006. Section 271.005(b) provides that the commis-
sioner shall annually adjust the rate of assessment of the main-
tenance fee so that the fee imposed that year, together with any
unexpended funds produced by the fee, produces the amount
the commissioner determines is necessary to pay the expenses
during the succeeding year of regulating title insurance. Section
271.006 requires an insurer to pay maintenance fees under this
chapter on the correctly reported gross premiums from writing
title insurance in Texas.

Labor Code §403.002 imposes an annual maintenance tax on
each insurance carrier to pay the costs of administering the
Texas Workers' Compensation Act and to support the prosecu-
tion of workers' compensation insurance fraud in Texas. Labor
Code §403.002 also provides that the assessment may not
exceed an amount equal to two percent of the correctly reported
gross workers' compensation insurance premiums, including
the modified annual premium of a policyholder that purchases
an optional deductible plan under Insurance Code Article 5.55C.
Labor Code §403.002 also provides that the rate of assessment
be applied to the modified annual premium before application of
a deductible premium credit. Additionally, Labor Code §403.002
states that a workers' compensation insurance company is
taxed at the rate established under Labor Code §403.003,
and that the tax shall be collected in the manner provided for
collection of other taxes on gross premiums from a workers'
compensation insurance company as provided in Insurance
Code Chapter 255. Finally, Labor Code §403.002 states that
each certified self-insurer shall pay a fee and maintenance
taxes as provided by Labor Code Chapter 407, Subchapter F.

Labor Code §403.003 requires the commissioner of insurance
to set and certify to the comptroller the rate of maintenance tax
assessment, taking into account: (i) any expenditure projected
as necessary for DWC and OIEC to administer the Texas Work-
ers' Compensation Act during the fiscal year for which the rate
of assessment is set and reimburse the general revenue fund as
provided by Insurance Code §201.052; (ii) projected employee
benefits paid from general revenues; (iii) a surplus or deficit pro-
duced by the tax in the preceding year; (iv) revenue recovered
from other sources, including reappropriated receipts, grants,
payments, fees, and gifts recovered under the Texas Workers'
Compensation Act; and (v) expenditures projected as necessary
to support the prosecution of workers' compensation insurance
fraud. Labor Code §403.003 also provides that in setting the rate
of assessment, the commissioner of insurance may not consider
revenue or expenditures related to the State Office of Risk Man-
agement, the workers' compensation research functions of the
department under Labor Code Chapter 405, or any other rev-
enue or expenditure excluded from consideration by law.

Labor Code §403.005 provides that the commissioner of insur-
ance shall annually adjust the rate of assessment of the mainte-
nance tax imposed under §403.003 so that the tax imposed that
year, together with any unexpended funds produced by the tax,
produces the amount the commissioner of insurance determines
is necessary to pay the expenses of administering the Texas
Workers' Compensation Act. Labor Code §405.003(a) - (c) es-
tablishes a maintenance tax on insurance carriers and self-in-
surance groups to fund the workers' compensation research and
evaluation group, it provides for the department to set the rate
of the maintenance tax based on the expenditures authorized
and the receipts anticipated in legislative appropriations, and it
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provides that the tax is in addition to all other taxes imposed on
insurance carriers for workers' compensation purposes.

Labor Code §407.103 imposes a maintenance tax on each work-
ers' compensation certified self-insurer for the administration of
the DWC and OIEC and to support the prosecution of workers'
compensation insurance fraud in Texas. Labor Code §407.103
also provides that not more than two percent of the total tax base
of all certified self-insurers, as computed under subsection (b)
of the section, may be assessed for the maintenance tax es-
tablished under Labor Code §407.103. Labor Code §407.103
also provides that to determine the tax base of a certified self-
insurer for purposes of Labor Code Chapter 407, the depart-
ment shall multiply the amount of the certified self-insurer's li-
abilities for workers' compensation claims incurred in the pre-
vious year, including claims incurred but not reported, plus the
amount of expense incurred by the certified self-insurer in the
previous year for administration of self-insurance, including le-
gal costs, by 1.02. Labor Code §407.103 also provides that the
tax liability of a certified self-insurer under the section is the tax
base computed under subsection (b) of the section multiplied by
the rate assessed workers' compensation insurance companies
under Labor Code §§403.002 and 403.003. Finally, Labor Code
§407.103 provides that in setting the rate of maintenance tax as-
sessment for insurance companies, the commissioner of insur-
ance may not consider revenue or expenditures related to the
operation of the self-insurer program under Labor Code Chapter
407.

Section 407.104(b) provides that the department shall compute
the fee and taxes of a certified self-insurer and notify the cer-
tified self-insurer of the amounts due. Section 407.104(b) also
provides that a certified self-insurer shall remit the taxes and fees
to DWC.

The Labor Code §407A.301 imposes a self-insurance group
maintenance tax on each workers' compensation self-insur-
ance group based on gross premium for the group's retention.
Labor Code §407A.301 provides that the self-insurance group
maintenance tax is to pay for the administration of DWC, the
prosecution of workers' compensation insurance fraud in Texas,
the research functions of the department under Labor Code
Chapter 405, and the administration of OIEC under Labor Code
Chapter 404. Labor Code §407A.301 also provides that the tax
liability of a group under subsection (a)(1) and (2) of the section
is based on gross premium for the group's retention multiplied
by the rate assessed insurance carriers under Labor Code
§§403.002 and 403.003. Labor Code §407A.301 also provides
that the tax liability of a group under subsection (a)(3) of the
section is based on gross premium for the group's retention
multiplied by the rate assessed insurance carriers under Labor
Code §405.003. Additionally, Labor Code §407A.301 provides
that the tax under the section does not apply to premium col-
lected by the group for excess insurance. Finally, Labor Code
§407A.301(e) provides that the tax under the section shall be
collected by the comptroller as provided by Insurance Code
Chapter 255 and Insurance Code §201.051.

Labor Code §407A.302 requires each workers' compensation
self-insurance group to pay the maintenance tax imposed un-
der Insurance Code Chapter 255, for the administrative costs in-
curred by the department in implementing Labor Code Chapter
407A. Labor Code §407A.302 provides that the tax liability of a
workers' compensation self-insurance group under the section is
based on gross premium for the group's retention and does not

include premium collected by the group for excess insurance.
Labor Code §407A.302 also provides that the maintenance tax
assessed under the section is subject to Insurance Code Chap-
ter 255, and that it shall be collected by the comptroller in the
manner provided by Insurance Code Chapter 255.

Insurance Code §36.001 provides that the commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of the Texas Department of Insurance under
the Insurance Code and other laws of this state.

CROSS REFERENCE TO STATUTE. The following statutes
are affected by this proposal: Insurance Code §§201.001(a)(1),
(b), and (c); 201.052(a), (d), and (e); 251.001, 252.001 -
252.003; 253.001 - 253.003; 254.001 - 254.003; 255.001 -
255.003; 257.001 - 257.003; 258.002 - 258.004; 259.002 -
259.004; 260.001 - 260.003; and 271.002 - 271.006; and Labor
Code §8§403.002, 403.003, 403.005, 405.003(a) - (c), 407.103,
407.104(b), 407A.301, and 407A.302.

§1.414. Assessment of Maintenance Taxes and Fees, 2014 [2043].

(a) The department assesses the following rates for mainte-
nance taxes and fees on gross premiums of insurers for calendar year
2013 [2642] for the lines of insurance specified in paragraphs (1) - (9)
of this subsection:

(1) for motor vehicle insurance, under [pursuant to the] In-
surance Code §254.002, the rate is .061 [-672] of 1.0 percent;

(2) for casualty insurance, and fidelity, guaranty, and surety
bonds, under [pursuant to the] Insurance Code §253.002, therateis .112
[+51] of 1.0 percent;

(3) for fire insurance and allied lines, including inland ma-
rine, under [pursuant to the] Insurance Code §252.002, the rate is .365
[-365] of 1.0 percent;

(4) for workers' compensation insurance, under [pursuant
to the] Insurance Code §255.002, the rate is .065 [-108] of 1.0 percent;

(5) for workers' compensation insurance, under [pursaant
to the] Labor Code §403.003, the rate is 1.543 [1-669] percent;

(6) for workers' compensation insurance, under [pursuant
to the] Labor Code §405.003, the rate is .014 [-647] of 1.0 percent;

(7) for workers' compensation insurance, under [pursaant
to the] Labor Code §407A.301, the rate is 1.543 [1-669] percent;

(8) for workers' compensation insurance, under [pursuant
to the] Labor Code §407A.302, the rate is .065 [-108] of 1.0 percent;
and

(9) for title insurance, under [pursuant to the] Insurance
Code §271.004, the rate is .072 [-151] of 1.0 percent.

(b) The rate for the maintenance tax to be assessed on gross
premiums for calendar year 2013 [2042] for life, health, and accident
insurance and the gross considerations for annuity and endowment con-
tracts, under [pursuant to the] Insurance Code §257.002, is .040 of 1.0
percent.

(c) The department assesses rates for maintenance taxes for
calendar year 2013 [2012] for the following entities as follows:

(1) under [pursuant to the] Insurance Code §258.003, the
rate is $.26 [$-44] per enrollee for single service health maintenance
organizations, $.78 [$4:23] per enrollee for multi-service health main-
tenance organizations, and $.26 [$:41] per enrollee for limited service
health maintenance organizations;
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(2) under [pursuant to the] Insurance Code §259.003, the
rate is .027 [-035] of 1.0 percent of the correctly reported gross amount
of administrative or service fees for third party administrators; and

(3) under [pursuant to the] Insurance Code §260.002, the
rate is .020 [-029] of 1.0 percent of correctly reported gross revenues
for nonprofit legal service corporations issuing prepaid legal service
contracts.

(d) Under [Pursuant to the] Labor Code §405.003, each cer-
tified self-insurer must pay a maintenance tax for the workers' com-
pensation research and evaluation group in calendar year 2014 [2013]
at a rate of .014 [-047] of 1.0 percent of the tax base calculated under
[pursuant to the] Labor Code §407.103(b) which must be billed to the
certified self-insurer by the Division of Workers' Compensation.

(e) Under [Pursuant to the] Labor Code §405.003 and
§407A.301, each workers' compensation self-insurance group must
pay a maintenance tax for the workers' compensation research and
evaluation group in calendar year 2014 [2043] at a rate of .014 [-617]
percent of 1.0 percent of the tax base calculated under [pursuant to
the] Labor Code §407.103(b).

() Under [Pursuant to the] Labor Code §407.103 and
§407.104, each certified self-insurer must pay a self-insurer main-
tenance tax in calendar year 2014 [2043] at a rate of 1.543 [1:669]
percent of the tax base calculated under [pursuant to the] Labor Code
§407.103(b) which must be billed to the certified self-insurer by the
Division of Workers' Compensation.

(g) The enactment of Senate Bill 14, 78th Legislature, Regular
Session, relating to certain insurance rates, forms, and practices, did not
affect the calculation of the maintenance tax rates or the assessment of
the taxes.

(h) The taxes assessed under subsections (a), (b), (c), and (e)
of this section will be payable and due to the Comptroller of Public
Accounts, P.O. Box 149356, Austin, TX 78714-9356 on March 1, 2014
[2643].

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 4,

2013.

TRD-201305042

Sara Waitt

General Counsel

Texas Department of Insurance

Earliest possible date of adoption: December 15, 2013
For further information, please call: (512) 463-6327

¢ ¢ ¢

CHAPTER 7. CORPORATE AND FINANCIAL
REGULATION

SUBCHAPTER J. EXAMINATION EXPENSES
AND ASSESSMENTS

28 TAC §7.1001

The Texas Department of Insurance (department) proposes
amendments to 28 Texas Administrative Code §7.1001, con-
cerning assessments to cover the expenses of examining
domestic and foreign insurance companies and self-insurance

groups providing workers' compensation insurance. Under In-
surance Code §843.156, the term "insurance company" as used
in this proposal includes a health maintenance organization
(HMO) as defined in Insurance Code §843.002.

The proposed amendments are necessary to establish the ex-
amination expenses to be levied against and collected from each
domestic and foreign insurance company and each self-insur-
ance group providing workers' compensation insurance exam-
ined during the 2014 calendar year. The proposed amendments
are also necessary to establish the rates of assessment to be
levied against and collected from each domestic insurance com-
pany examined during the 2014 calendar year, based on admit-
ted assets and gross premium receipts for the 2013 calendar
year, and from each foreign insurance company examined dur-
ing the 2014 calendar year, based on a percentage of the gross
salary paid to an examiner for each month or part of a month
during which the examination is made.

The department proposes an amendment to the section head-
ing to reflect the year for which the proposed assessment will be
applicable. The department also proposes amendments in sub-
sections (b)(1), (c)(1), (c)(2)(A), (c)(2)(B), (c)(3), and (d) to reflect
the appropriate year for accurate application of the section.

The department proposes amendments in subsection (c)(2)(A)
and (B) to update assessments to reflect the methodology the
department has developed for 2014, which is addressed follow-
ing the description of proposed amendments.

Finally, the department proposes amendments in subsections
that are nonsubstantive in nature to conform with the depart-
ment's writing style guides. In section (c), the department
changes the word "accordance" to "accord." In subsections (a),
(b)(1), (b)(2), (c), and (d), the department changes the words
"pursuant to the" to "under" in each place that it appears. In
subsections (c)(1) and (c)(4), the department changes the word
"shall" to "must" in each place that it appears. In subsection
(c)(3), the department changes the number "366" to "365"
to reflect the number of days during calendar year 2013. In
subsection (e), the department updates the address to include
the "Accounting Division" and proper mail code.

The following paragraphs provide an explanation of the method-
ology used to determine examination overhead assessments for
2014.

In general, the department's 2014 revenue need (the amount
that must be funded by maintenance taxes or fees; examination
overhead assessments; premium finance exam assessments;
and funds in the self-directed budget account, as established un-
der Insurance Code §401.252) is determined by calculating the
department's total cost need, and subtracting from that number
funds resulting from fee revenue and funds remaining from fiscal
year 2013.

To determine total cost need, the department combined costs
from the following: (i) appropriations set out in Chapter 1411 (SB
1), Acts of the 83rd Legislature, Regular Session, 2013 (the Gen-
eral Appropriations Act), which come from two funds, the Gen-
eral Revenue Dedicated - Texas Department of Insurance Op-
erating Account No. 0036 (Account No. 0036) and the General
Revenue Fund - Insurance Companies Maintenance Tax and In-
surance Department Fees; (ii) funds allowed by Insurance Code
Subchapters D and F of Chapter 401 as approved by the com-
missioner of insurance for the self-directed budget account in
the Treasury Safekeeping Trust Company to be used exclusively
to pay examination costs associated with salary, travel, or other
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personnel expenses and administrative support costs; (iii) an es-
timate of other costs statutorily required to be paid from those two
funds and the self-directed budget account, such as fringe ben-
efits and statewide allocated costs; and (iv) an estimate of the
cash amount necessary to finance both funds and the self-di-
rected budget account from the end of the 2014 fiscal year until
the next assessment collection period in 2015. This estimate in-
cludes an amount to contribute to funding the examination pre-
mium tax credits reimbursement that will occur in 2015. From
these combined costs, the department subtracted costs attribut-
able to the Division of Workers' Compensation and the workers'
compensation research and evaluation group.

The department determined how to allocate the revenue need to
be attributed to each funding source using the following method:

Each section within the department that provides services
directly to the public or the insurance industry allocated the
costs for providing those direct services on a percentage basis
to each funding source, such as the maintenance tax or fee line,
the premium finance assessment, the examination assessment,
the self-directed budget account as limited by Insurance Code
§401.252, or another funding source. The department applied
these percentages to each section's annual budget to determine
the total direct cost to each funding source. The department
calculated a percentage for each funding source by dividing the
total directly allocated to each funding source by the total of the
direct cost. The department used this percentage to allocate
administrative support costs to each funding source. Examples
of administrative support costs include services provided by
human resources, accounting, budget, the commissioner's
administration, and information technology. The department
calculated the total of direct costs and administrative support
costs for each funding source.

To complete the calculation of the revenue need, the department
combined the costs allocated to the examination overhead as-
sessment source and the self-directed budget account source.
The department then subtracted the fiscal year 2014 estimated
amount of examination direct billing revenue from the amount of
the combined costs of the examination overhead assessment
source and the self-directed budget account source. The re-
sulting balance is the amount of the examination revenue need
for the purpose of calculating the examination overhead assess-
ment rates.

To calculate the assessment rates, the department allocated 50
percent of the revenue need to admitted assets and 50 percent
to gross premium receipts. The department divided the revenue
need for gross premium receipts by the total estimated gross pre-
mium receipts for calendar year 2013 to determine the proposed
rate of assessment for gross premium receipts. The department
divided the revenue need for admitted assets by the total esti-
mated admitted assets for calendar year 2013 to determine the
proposed rate of assessment for admitted assets.

The department did not alter the methodology to include changes
provided for in House Bill 2163, 83rd Legislature, Regular Ses-
sion, 2013. The bill amends Insurance Code §401.152 allow-
ing the department to impose an annual assessment on insur-
ers not organized under the laws of this state in the same man-
ner as domestic companies are assessed under Insurance Code
§401.151(c). Because the bill was effective September 1, 2013,
the department determined that assessing foreign companies in
the same manner as domestic companies would cause a signif-
icant administrative burden for the companies and the depart-
ment. Implementing the bill would require the companies to

submit annual statement data directly to the department for the
period of September 1, 2013, to December 31, 2013. The de-
partment intends to determine the process for implementing the
amendment for the calendar 2015 assessment.

In the 2014 rule amendments, the department will implement the
provisions of Chapter 1411 (SB 1), Acts of the 83rd Legislature,
Regular Session, 2013 (the General Appropriations Act), Article
I, Rider 16, Page 28. This rider directs the department to reim-
burse the General Revenue Fund from the Texas Department
of Insurance Operating Fund Account for the costs of insurance
premium tax credits for examination fees and overhead assess-
ments. The amount is estimated to be $10 million. Senate Bill
1665, 83rd Legislature, Regular Session, 2013, allows the de-
partment to use dollars received from the examination overhead
assessment (deposited to the self-directed budget account and
subsequently transferred to the Texas Department of Insurance
Operating Fund Account) to pay for the reimbursement of pre-
mium tax credits for examination costs. In this year's assess-
ment, the department added an amount to contribute to funding
the reimbursement in 2015. In calendar year 2015, the depart-
ment will assess companies paying the examination overhead
assessment to collect additional revenues to fund the reimburse-
ment.

FISCAL NOTE. Joe Meyer, assistant chief financial officer, has
determined that for each year of the first five years the proposed
amendments will be in effect, the expected fiscal impact on state
government is estimated income of $12,505,294 to the Texas
Department of Insurance Examination Self-Directed Account in
the Texas Treasury Safekeeping Trust Company. There will be
no fiscal implications for local government as a result of enforcing
or administering the section, and there will be no effect on local
employment or the local economy.

PUBLIC BENEFIT/COST NOTE. Mr. Meyer also has determined
that for each year of the first five years the proposed amend-
ments are in effect, the public benefit expected as a result of
enforcing the section will be adequate and reasonable assess-
ment rates to defray the state's expenses of domestic and for-
eign insurer examinations and administration of the laws related
to these examinations during the 2014 calendar year. Mr. Meyer
has determined that the direct economic cost to entities required
to comply with the proposed amendments will vary.

The examination expense will consist of the actual salary of the
examiner directly attributable to the examination and the actual
expenses of the examiner directly attributable to the examina-
tion, including transportation, lodging, meals, subsistence ex-
penses, and parking fees. The actual salary of an examiner is
to be determined by dividing the annual salary of the examiner
by the total number of working days in a year, and a company
or group is to be assessed the part of the annual salary attribut-
able to each working day the examiner examines the company
or group.

The amount of the assessment in 2014 for domestic companies
will be .00215 of 1.0 percent of the company's admitted assets
as of December 31, 2013, excluding pension assets specified in
subsection (c)(2)(A), and .00903 of 1.0 percent of the company's
gross premium receipts for 2013, excluding pension related pre-
miums specified in subsection (c)(2)(B), and premiums related to
welfare benefits described in subsection (c)(6). The amount of
the assessment in 2014 for foreign companies examined in 2014
will be 34 percent of the gross salary paid to each examiner for
each month or partial month of the examination to cover the ex-
aminer's longevity pay; state contributions to retirement, social
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security, and the state paid portion of insurance premiums; and
vacation and sick leave accruals.

There are two components of costs for entities required to com-
ply with the assessment requirements in the proposal: the cost to
gather the information, calculate the assessment, and complete
the required forms; and the cost of the assessment. Based on
information obtained by the department, the actual cost of gath-
ering the information required to fill out the form, calculate the
assessment, and complete the form will be the same for micro,
small, and large businesses. Generally, a person familiar with
the accounting records of the company and accounting practices
in general will perform the activities necessary to comply with
the section. Such persons are similarly compensated by small
and large insurers. The compensation is generally between $24
and $40 an hour. The department estimates that, regardless
of whether the company is micro, small, or large, the required
form can be completed in two hours. The requirement to pay
the assessment necessary to cover the expenses of company
examination is the result of legislative enactment and is not a
result of the adoption or enforcement of this proposal. There is
no difference in proposed rates of assessment for micro, small,
and large businesses, except that for those domestic companies
with an overhead assessment of less than $25 as computed un-
der §7.1001(c)(2)(A) and (B), a minimum overhead assessment
of $25 will be assessed.

The department, after considering the purpose of the authorizing
statutes, does not believe it is legal or feasible to waive or modify
the requirements of the proposal for small and micro businesses.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL AND MICRO BUSINESSES.
As required by Government Code §2006.002(c), the department
has determined that the proposal may have an adverse eco-
nomic effect on approximately 12 to 41 domestic insurance com-
panies that are small or micro businesses required to comply
with the proposed rules. It is not possible to anticipate the num-
ber or size of foreign insurance companies that may be required
to comply with the proposed rule, because of the limited number
of examinations the department conducts on foreign insurance
companies. The department has determined that none of the
workers' compensation self-insurance groups that must comply
with the proposed rule would qualify as a small or micro busi-
ness.

Adverse economic impact may result from costs associated with
examination fees and the amount of the required assessment re-
sulting from this proposal. The cost of compliance will not vary
between large businesses and small or micro businesses, and
the department's cost analysis and resulting estimated costs in
the public benefit or cost note portion of this proposal is equally
applicable to small or micro businesses. The total cost of com-
pliance to large businesses and small or micro businesses is not
dependent on the size of the business, but rather is dependent
on: for foreign insurers and for workers' compensation self-in-
surance groups, the length of time it takes to conduct an exami-
nation, the annual salary of the examiner, and expenses associ-
ated with the examination; and for domestic insurers, the length
of time it takes to conduct an examination, expenses associated
with the examination, and the admitted assets and gross pre-
mium receipts of the company.

In accord with Government Code §2006.002(c-1), the depart-
ment has considered other regulatory methods to accomplish
the objectives of the proposal that will also minimize any adverse
impact on small and micro businesses.

The primary objective of the proposal is to propose a rule ad-
dressing examination fees and assessments for domestic and
foreign insurance companies and workers' compensation self-in-
surance groups.

The other regulatory methods considered by the department to
accomplish the objectives of the proposal and to minimize any
adverse impact on small and micro businesses include: (i) not
adopting the proposed rule, (ii) adopting a different assessment
requirement for small and micro businesses, and (iii) exempting
small or micro businesses from the assessment requirements.

Not adopting the proposed rule. Without adopting the proposed
rule the department would be unable to collect the necessary
funds to cover the examination functions of the department. The
purpose of conducting examinations is to monitor the activities
and solvency of insurance companies. Failure of the department
to perform its examination functions could result in public harm
if a company does not comply with the Insurance Code or be-
comes insolvent and this is not detected because of the lack of
regular examinations. Not adopting the rule would also result
in the department being out of compliance with Insurance Code
§401.151(c), which directs the department to impose an annual
assessment on domestic insurers in an amount sufficient to meet
all other expenses and disbursements necessary to comply with
the insurer examination laws of Texas. This option has been re-
jected.

Adopting a different assessment requirement for small and micro
businesses. The proposed assessment is already based on the
most equitable methodology the department can develop. The
department applies an assessment methodology that results in
a smaller assessment, down to a minimum assessment of $25,
for domestic insurer small or micro businesses because the as-
sessment is determined based on premium levels and admitted
assets. The department anticipates that a domestic insurer that
is a small or micro business that would be most susceptible to
economic harm would be one that writes fewer premiums and
has fewer admitted assets. However, based on the proposed as-
sessment requirements of the rule, that small or micro business
would pay a smaller assessment, reducing its risk of economic
harm. This option has been rejected.

Exempting small or micro businesses from the assessment re-
quirements. As previously noted, the current methodology used
to develop the proposed rule is already the most equitable that
the department can develop. The department applies a method-
ology that contemplates a domestic insurer that is a small or mi-
cro business paying less of an assessment if it writes fewer pre-
miums or has less admitted assets. However, if the assessment
were completely eliminated for small or micro businesses, TDI
would need to completely revise its calculations to shift costs to
other insurers and entities, which would result in a less balanced
methodology. This option has been rejected.

TAKINGS IMPACT ASSESSMENT. The department has de-
termined that no private real property interests are affected by
this proposal and that this proposal does not restrict or limit
an owner's right to property that would otherwise exist in the
absence of government action, and so does not constitute a tak-
ing or require a takings impact assessment under Government
Code §2007.043.

REQUEST FOR PUBLIC COMMENT. If you want the depart-
ment to consider written comments on the proposal, you must
submit them no later than 5:00 p.m. on December 15, 2013 to
Sara Waitt, General Counsel, Mail Code 113-2A, Texas Depart-
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ment of Insurance, P.O. Box 149104, Austin, Texas 78714-9104.
You must simultaneously submit an additional copy of the com-
ment to Joe Meyer, Assistant Chief Financial Officer, Financial
Services, Mail Code 108-3A, Texas Department of Insurance,
P.O. Box 149104, Austin, Texas 78714-9104. You should sep-
arately submit any request for a public hearing to the Office of
the Chief Clerk, Mail Code 113-2A, Texas Department of Insur-
ance, P.O. Box 149104, Austin, Texas 78714-9104, before the
close of the public comment period. If the department holds a
hearing, the department will consider written and oral comments
presented at the hearing.

STATUTORY AUTHORITY. The amendment is proposed under
Insurance Code §§201.001(a)(1), (b), and (c); 401.151; 401.152;
401.155, 401.156; 843.156(h); and 36.001; and Labor Code
§407A.252(b).

Insurance Code §201.001(a)(1) states that the Texas Depart-
ment of Insurance operating account is an account in the general
revenue fund, and that the account includes taxes and fees re-
ceived by the commissioner or comptroller that are required by
the Insurance Code to be deposited to the credit of the account.
Section 201.001(b) states that the commissioner shall adminis-
ter money in the Texas Department of Insurance operating ac-
count and may spend money from the account in accordance
with state law, rules adopted by the commissioner, and the Gen-
eral Appropriations Act. Section 201.001(c) states that money
deposited to the credit of the Texas Department of Insurance op-
erating account may be used for any purpose for which money
in the account is authorized to be used by law.

Insurance Code §401.151 provides that a domestic insurer ex-
amined by the department or under the department's authority
shall pay the expenses of the examination in an amount the com-
missioner certifies as just and reasonable.

Insurance Code §401.151 also provides that the department
shall collect an assessment at the time of the examination to
cover all expenses attributable directly to that examination,
including the salaries and expenses of department employees
and expenses described by Insurance Code §803.007. Section
401.151 also requires that the department impose an annual as-
sessment on domestic insurers in an amount sufficient to meet
all other expenses and disbursements necessary to comply
with the laws of Texas relating to the examination of insurers.
Additionally, §401.151 states that in determining the amount of
assessment, the department shall consider the insurer's annual
premium receipts or admitted assets, or both, that are not
attributable to 90 percent of pension plan contracts as defined
by §818(a), Internal Revenue Code of 1986; or the total amount
of the insurer's insurance in force.

Insurance Code §401.152 provides that an insurer not organized
under the laws of Texas shall reimburse the department for the
salary and expenses of each examiner participating in an exam-
ination of the insurer and for other department expenses that are
properly allocable to the department's participation in the exam-
ination. Section 401.152 also requires an insurer to pay the ex-
penses under the section directly to the department on presen-
tation of an itemized written statement from the commissioner.
Additionally, §401.152 provides that the commissioner shall de-
termine the salary of an examiner participating in an examination
of an insurer's books or records located in another state based
on the salary rate recommended by the National Association of
Insurance Commissioners or the examiner's regular salary rate.

Insurance Code §401.155 requires the department to impose ad-
ditional assessments against insurers on a pro rata basis as nec-
essary to cover all expenses and disbursements required by law
and to comply with Insurance Code Chapter 401, Subchapter D,
and §§401.103, 401.104, 401.105, and 401.106.

Insurance Code §401.156 requires the department to deposit
any assessments or fees collected under Insurance Code Chap-
ter 401, Subchapter D, relating to the examination of insurers
and other regulated entities by the financial examinations divi-
sion or actuarial division, as those terms are defined by Insur-
ance Code §401.251, to the credit of an account with the Texas
Treasury Safekeeping Trust Company to be used exclusively to
pay examination and administrative support costs, as defined by
Insurance Code §401.251. Additionally, §401.156 provides that
revenue not related to the examination of insurers or other reg-
ulated entities by the financial examinations division or actuarial
division be deposited to the credit of the Texas Department of
Insurance operating account.

Insurance Code §843.156(h) provides that Insurance Code
Chapter 401, Subchapter D, applies to an HMO, except to the
extent that the commissioner determines that the nature of
the examination of an HMO renders the applicability of those
provisions clearly inappropriate.

Labor Code §407A.252(b) provides that the commissioner of in-
surance may recover the expenses of an examination of a work-
ers' compensation self-insurance group under Insurance Code
Article 1.16, which was recodified as Insurance Code §§401.151,
401.152,401.155, and 401.156 by House Bill 2017, 79th Legisla-
ture, Regular Session (2005), to the extent the maintenance tax
under Labor Code §407A.302 does not cover those expenses.

Insurance Code §36.001 provides that the commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of the Texas Department of Insurance under
the Insurance Code and other laws of Texas.

CROSS REFERENCE TO STATUTE. The following statutes are
affected by this proposal: Insurance Code §§201.001(a)(1),(b),
and (c); 401.151; 401.152; 401.155; 401.156; and 843.156(h);
and Labor Code §407A.252(b).

$§7.1001.  Examination Assessments for Domestic and Foreign Insur-
ance Companies and Self-Insurance Groups Providing Workers' Com-
pensation Insurance, 2014 [2043].

(a) Under [Pursuant to the] Insurance Code §843.156 and for
purposes of this section, the term "insurance company" includes a
health maintenance organization as defined in [the] Insurance Code
§843.002.

(b) An insurer not organized under the laws of Texas (foreign
insurance company) must pay the costs of an examination as specified
in this subsection.

(1) Under [Pursuant to the] Insurance Code §401.152, a
foreign insurance company must reimburse the department for the
salary and examination expenses of each examiner participating in an
examination of the insurance company allocable to an examination
of the company. To determine the allocable salary for each examiner,
the department divides the annual salary of each examiner by the
total number of working days in a year. The department assesses the
company the part of the annual salary attributable to each working
day the examiner examines the company during 2014 [2043]. The
expenses the department assesses are those actually incurred by the
examiner to the extent permitted by law.
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(2) Under [Pursuant to the] Insurance Code §401.155, a
foreign insurance company must pay an additional assessment of 34
percent of the gross salary the department pays to each examiner for
each month or partial month of the examination to cover the examiner's
longevity pay; state contributions to retirement, social security, and the
state paid portion of insurance premiums; and vacation and sick leave
accruals.

(3) A foreign insurance company must pay the reimburse-
ments and payments required by this subsection to the department as
specified in each itemized bill the department provides to the foreign
insurance company.

(¢) Under [Pursuant to the] Insurance Code §401.151,
§401.155, and Chapter 803, a domestic insurance company must pay
examination expenses and rates of overhead assessment in accord
[aceordanee] with this subsection.

(1) A domestic insurance company must pay the actual
salaries and expenses of the examiners allocable to an examination
of the company. The annual salary of each examiner is to be divided
by the total number of working days in a year, and the company
is to be assessed the part of the annual salary attributable to each
working day the examiner examines the company during 2014 [2013].
The expenses assessed must [shall] be those actually incurred by the
examiner to the extent permitted by law.

(2) Exceptas provided in paragraphs (3) and (4) of this sub-
section, the overhead assessment to cover administrative departmental
expenses attributable to examination of companies is:

(A) .00215 [-006237] of 1.0 percent of the admitted as-
sets of the company as of December 31, 2013 [2042], taking into con-
sideration the annual admitted assets that are not attributable to 90 per-
cent of pension plan contracts as defined in [Seetien] §818(a) of the
Internal Revenue Code of 1986 (26 U.S.C. [Seetion] §818(a)); and

(B) .00903 [-06839] of 1.0 percent of the gross premium
receipts of the company for the year 2013 [2042], taking into consider-
ation the annual premium receipts that are not attributable to 90 percent
of pension plan contracts as defined in [Seetior] §818(a) of the Internal
Revenue Code of 1986 (26 U.S.C. [Seetion] §818(a)).

(3) Except as provided in paragraph (4) of this subsection,
if a company was a domestic insurance company for less than a full
year during calendar year 2013 [2042], the overhead assessment for the
company is the overhead assessment required under paragraph (2)(A)
and (B) of this subsection divided by 365 [366] and multiplied by the
number of days the company was a domestic insurance company during
calendar year 2013 [2642].

(4) If the overhead assessment required under paragraph
(2)(A) and (B) of this subsection or paragraph (3) of this subsection
produces an overhead assessment of less than a $25 total, a domestic
insurance company must [shall] pay a minimum overhead assessment
of $25.

(5) The department will base the overhead assessments on
the assets and premium receipts reported in the annual statements.

(6) For the purpose of applying paragraph (2)(B) of this
subsection, the term "gross premium receipts" does not include insur-
ance premiums for insurance contracted for by a state or federal gov-
ernment entity to provide welfare benefits to designated welfare recip-
ients or contracted for in accord with or in furtherance of the Human
Resources Code, Title 2, or the federal Social Security Act (42 U.S.C.
[Seetion] §§301 et seq.).

(d) Under [Pursuant to the] Labor Code §407A.252, a workers'
compensation self-insurance group must pay the actual salaries and ex-

penses of the examiners allocable to an examination of the group. To
determine the allocable salary for each examiner, the department di-
vides the annual salary of each examiner by the total number of working
days in a year. The department assesses the group the part of the an-
nual salary attributable to each working day the examiner examines the
company during 2014 [2043]. The expenses the department assesses
are those actually incurred by the examiner to the extent permitted by
law.

(e) A domestic insurance company must pay the overhead as-
sessment required under subsection (c) of this section to the Texas De-
partment of Insurance, Accounting Division, P.O. Box 149104, MC
9999 [999], Austin, Texas 78714-9104 not later than 30 days from the
invoice date.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 4,
2013.

TRD-201305043

Sara Waitt

General Counsel

Texas Department of Insurance

Earliest possible date of adoption: December 15, 2013
For further information, please call: (512) 463-6327

¢ ¢ ¢

CHAPTER 21. TRADE PRACTICES
SUBCHAPTER T. SUBMISSION OF CLEAN
CLAIMS

28 TAC §§21.2801 - 21.2809, 21.2811 - 21.2826

The Texas Department of Insurance (department) proposes
amendments to 28 Texas Administrative Code (Administrative
Code) Chapter 21, Subchapter T, §§21.2801 - 21.2809 and
§8§21.2811 - 21.2826, concerning the elements and the process-
ing of a clean health care claim.

The National Uniform Claims Committee (NUCC), the National
Uniform Billing Committee (NUBC), and the Centers for Medi-
care and Medicaid Services of the U.S. Department of Health
and Human Services (CMS) have identified much of the infor-
mation needed to process a health care claim. Texas Insurance
Code (Insurance Code) §1204.102 requires a provider to use
one of two forms, HCFA 1500 or UB-82/HCFA, or their successor
forms, for submission of certain claims. These proposed amend-
ments are needed to allow a provider to begin using CMS-1500
(02/12), the most current successor form to the HCFA 1500,
to begin phasing out successor form CMS-1500 (08/05), and
to eliminate forms CMS-1500 (12/90), and UB-92 CMS-1450,
which are no longer used. The amendments also reflect changes
to data elements captured in the revised information fields in the
newest successor form.

On June 10, 2013, the White House Office of Management and
Budget (OMB) approved the revised CMS-1500 (02/12) claim
form. On June 27, 2013, CMS announced its tentative timeline
for implementing the form for submission of Medicare claims.
On August 6, 2013, NUCC announced it had approved a transi-
tion timeline for use of the form for submission of non-Medicare
claims. The transition timeline permits use of the new form for
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non-Medicare claims beginning January 6, 2014, with manda-
tory use by April 1, 2014. These rules are being proposed and
will be adopted on an expedited basis so that all affected parties
can phase in their use of the new form before its mandatory use
date.

House Bill 1772, 82nd Legislature, Regular Session (2011)
amended Insurance Code Chapter 1301, §1301.0041 to add
exclusive provider benefit plans to the entities regulated by the
chapter. Under 28 TAC §3.3701, a provision that applies to a
preferred provider benefit plan in the Administrative Code also
applies to an exclusive provider benefit plan. The proposed
amendments clarify that these rules apply to an exclusive
provider benefit plan carrier unless specifically excepted. For
this reason, the term "managed care carrier" (MCC) is sub-
stituted for the phrase "HMO or preferred provider carrier"
throughout this proposal and throughout the proposed rule to
more easily identify the three types of entities regulated by
Subchapter T.

House Bill 2292, 82nd Legislature, Regular Session (2011)
amended Insurance Code Chapter 843, §843.339, and Chapter
1301, §1301.104 to provide that a pharmacy claim submitted
electronically to a managed care carrier must be paid by elec-
tronic funds transfer not later than 18 days after its affirmative
adjudication, and a pharmacy claim submitted nonelectronically
must be paid not later than 21 days after its affirmative adjudi-
cation. The proposed amendments are needed to incorporate
those timelines into these rules.

The proposed amendments do not establish clean claim data el-
ements for pharmacy claims because Insurance Code §843.339
and §1301.104, which establish the payment deadlines for such
claims, reference the date a claim is affirmatively adjudicated,
rather than the receipt of a clean claim.

House Bill 2064, 81st Legislature, Regular Session (2009)
amended Insurance Code Chapter 843, §843.342, and Chapter
1301, §1301.137 to provide that a portion of certain penalty
payments and interest payments that are statutorily paid by
managed care carriers for late payment and underpayment
of clean claims would be paid to the Texas Health Insurance
Risk Pool (Pool). The proposed amendments are needed to
incorporate those payments into the rule.

Senate Bill 1367, 83rd Legislature, Regular Session (2013) abol-
ishes the Pool and reallocates payments made to the Pool under
the clean claims rules to the department upon the Pool's disso-
lution. The proposed amendments are needed to add that real-
location to the rule.

Throughout the proposed rule nonsubstantive amendments are
made to conform the subchapter to the current codification and
language of the Insurance and Administrative Codes, to update
the rule's internal references, and to make minor language,
punctuation, and grammatical changes to make the rules easier
to read, understand, and use. These proposed nonsubstantive
amendments will be noted in the explanatory text below, but will
not be described in detail.

BRIEF EXPLANATION OF THE PROPOSED AMENDMENTS.

§21.2801. Purpose and Scope. The proposed amendment to
§21.2801 reflects the recodification of repealed Insurance Code
Article 3.70-3C as Chapter 1301. The amendment also adds
exclusive provider carriers to the entities governed by the rules,
but excludes from the rule's coverage an exclusive provider ben-
efit plan regulated under Chapter 3, Subchapter KK (Exclusive

Provider Benefit Plan) of this title, that provides services un-
der the Texas Children's Health Insurance Program or with the
Statewide Rural Healthcare Program.

§21.2802. Definitions. Throughout this section, the rule sub-
stitutes the term "managed care carrier" (MCC) for the phrase
"HMO or preferred provider carrier" to more easily identify the
three types of entities governed by this subchapter (HMO, pre-
ferred provider carrier, and exclusive provider carrier). There are
also nonsubstantive amendments made throughout the section
to conform its language to the current codification and language
of the Insurance and Administrative Codes, to update the rule's
internal references, and to make minor language, punctuation,
and grammatical changes to make the rules easier to read, un-
derstand, and use. All other amendments are described below.

§21.2802(2), (4), (7), (9), (11), (13), (14), (15), (18), (21), (27),
and (28) (Batch submission; CMS; Condition code; Corrected
claim; Diagnosis code; HMO; HMO delivery network; Institu-
tional provider; Patient control number; Physician; Provider; and
Revenue code). These definitions are either unchanged or are
amended only to update their paragraph number.

§21.2802(3), (5), (10), (16), (17), (19), (20), (22), (26), and (33)
(Billed charges; Catastrophic event; Deficient claim;, NPl nhum-
ber; Occurrence span code; Patient financial responsibility; Pa-
tient-status-at-discharge code; Place of service code; Procedure
code; and Type of bill code). These definitions are amended only
to make minor language, punctuation, and grammatical changes
intended to make the rules easier to read, understand, and use.

§21.2802(1) Audit. This definition is amended to introduce the
term "managed care carrier" (MCC) to replace the rule's existing
language of "HMO or preferred provider carrier."

Existing §21.2802(8), (12), (26), and (32) (Contracted rate;
Duplicate claim; Procedure code; and Subscriber). These defi-
nitions are amended to substitute "MCC" for "HMO or preferred
provider carrier" because they now also apply to exclusive
provider carriers.

Proposed §21.2802(13) Exclusive provider carrier. The
amended rule adds a definition of "exclusive provider carrier"
because Insurance Code Chapter 1301 and these rules now
apply to exclusive provider plans as set forth in Insurance Code
§§1301.0041 and 1301.0042.

Proposed §21.2802(17) MCC or managed care carrier. The
amended rule creates the term "managed care carrier" (MCC)
to more easily identify the three types of entities governed by
Subchapter T (HMO, preferred provider carrier, and exclusive
provider carrier). The term "MCC" is then substituted for the
phrase "HMO or preferred provider carrier" throughout the
balance of the rule.

Existing §21.2802(23) Preferred provider. The definition is
amended to reflect that the term includes providers in both
preferred provider plans and exclusive provider plans. Para-
graph numbers are removed from two cites to Insurance Code
§843.002 (Definitions) so that, should the statute's definitions
change, the rule need not be amended to reflect a renumbering
of those paragraphs.

Existing §21.2802(24) Preferred provider carrier. The definition
is amended to reflect that the term does not include a carrier that
issues exclusive provider benefit plans.

Existing §21.2802(25) Primary plan. The definition is amended
to add language anticipating a successor rule to existing 28 TAC
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Chapter 3, Subchapter V, §§3.3501 - 3.3511 (Group Coordina-
tion of Benefits), because such a successor rule is now being
drafted.

Existing §21.2802(29) Secondary plan. The definition is
amended to add language anticipating a successor rule to
existing 28 TAC Chapter 3, Subchapter V, §§3.3501 - 3.3511
(Group Coordination of Benefits), because such a successor
rule is now being drafted.

Existing §21.2802(30) Source of admission code. The definition
has been renamed Point of Origin for Admission or Visit to con-
form with the language of the new CMS-1500 (02/12) form. The
definition is also amended to conform the section to the current
language of the Administrative Code, and to make the rules eas-
ier to read, understand, and use.

Existing §21.2802(31) Statutory claims payment period. The
definition is amended to include the extended payment periods
permitted under §21.2804 (Requests for Additional Information
from Treating Preferred Provider) and §21.2819 (Catastrophic
Event). It is also amended to add the payment periods that ap-
ply to electronically and nonelectronically submitted claims for
prescription benefits.

§21.2803. Elements of a Clean Claim. Throughout this sec-
tion, the rule substitutes the term "managed care carrier" (MCC)
for the phrase "HMO or preferred provider carrier" to more eas-
ily identify the three types of entities governed by Subchapter T
(HMO, preferred provider carrier, and exclusive provider carrier).
The section also contains nonsubstantive amendments made to
conform the section to the current codification and language of
the Insurance and Administrative Codes, to update the rule's in-
ternal references, and to make minor language, punctuation, and
grammatical changes to make the rules easier to read, under-
stand, and use. All other amendments are described below.

§21.2803(a). Filing a Clean Claim. The proposed amendments
to §21.2803(a) are meant to make it easier to locate the require-
ments for submission of nonelectronic dental claims, and elec-
tronic claims (including electronic dental claims submitted to an
HMO).

§21.2803(b). Required data elements. In order to conform
the rule's standards with those of CMS, the amendments to
§21.2803(b) adopt a successor form for physicians or noninsti-
tutional providers using the CMS-1500 claim form and delete the
now-obsolete CMS-1500 (12/90). Also deleted is the UB-92, a
now-obsolete version of the UB claim form used by institutional
providers. There are also nonsubstantive amendments to the
section.

§21.2803(b)(1). Successor form CMS-1500 (02/12) introduced.
This paragraph introduces successor form CMS-1500 (02/12)
and addresses its phase-in period.

Most of the data element requirements in proposed
§21.2803(b)(1) are identical to those required on predecessor
form CMS-1500 (08/05); all variances are described below.
There are also nonsubstantive amendments throughout this
paragraph, such as the redesignating of subparagraphs
because the new form does not collect some of the information
required by the existing form.

The data element requirements for form CMS-1500 (08/05), now
found in existing §21.2803(b)(1), apply to any claims filed before
the transition to form CMS-1500 (02/12). The data element re-
quirements for form CMS-1500 (08/05) will be found in the pro-
posed rule in §21.2803(b)(2). There are nonsubstantive amend-

ments throughout paragraph (2) to conform the paragraph to the
current codification and language of the Insurance and Admin-
istrative Codes, to update the rule's internal references, and to
make minor language, punctuation, and grammatical changes to
make the rules easier to read, understand, and use.

Existing §21.2803(b)(1)(J) and (K) (other insured's date of birth;
other insured's plan name). Proposed paragraph (b)(1) does not
include subparagraphs (J) and (K) of the existing rule because
superseding form CMS-1500 (02/12) does not collect the infor-
mation captured by form CMS-1500 (08/05) in those subpara-
graphs.

Existing §21.2803(b)(1)(N) (duplicate claim). The amended
rule does not include existing subparagraph (N), addressing
field 10d, because new form CMS-1500 (02/12) collects that
information in field 30 in proposed subparagraph (HH).

Existing §21.2803(b)(1)(W) (NPI number of referring physician).
Existing subparagraph (W) specifically addresses claims filed or
refiled on or after May 23, 2008. That language is not included
in corresponding proposed subparagraph (T) because it will no
longer be necessary.

Existing §21.2803(b)(1)(X) (narrative description of procedure).
The substance of existing subparagraph (X), CMS-1500 (08/05),
field 19 will be captured in proposed subparagraph (Y), which will
address CMS-1500 (02/12), field 24D. Form CMS-1500 (02/12)
identifies field 19 as "Additional Claim Information." The informa-
tion in existing subparagraph (CC), which addresses field 24D,
is also captured in proposed subparagraph (Y).

Existing §21.2803(b)(1)(Y) (diagnosis codes). Existing subpara-
graph (Y), addressing CMS-1500 (08/05), field 21 requires that
the primary diagnosis code be entered first, and allows up to
four diagnosis codes. In proposed redesignated subparagraph
(U), form CMS-1500 (02/12), field 21 will require the physician or
provider to identify which version of the ICD codes (ICD-9-CM or
ICD-10-CM) is used, and will allow up to twelve diagnosis codes.

Existing §21.2803(b)(1)(Z) (verification number). The data ele-
ment now required in CMS-1500 (08/05), field 23 will be captured
in proposed subparagraph (V) (CMS-1500 (02/12), field 23 (prior
authorization number).Proposed subparagraph (V) will also re-
flect the recent amendment of the Utilization Review Rule (28
TAC §8§19.1701-19.1719), effective February 20, 2013, which re-
designated §19.1724 as §19.1719.

Existing §21.2803(b)(1)(CC) (procedure/modifier code). This
data element will be captured in proposed subparagraph (Y).
Proposed subparagraph (Y) will also capture the information
now collected in existing subparagraph (X) (narrative description
of procedure).

Existing §21.2803(b)(1)(GG) (NPl number of rendering physi-
cian or provider). The language in existing subparagraph (GG)
on claims filed or refiled on or after May 23, 2008, CMS-1500
(08/05), field 24J is not included in proposed corresponding sub-
paragraph (CC) (CMS-1500 (02/12), field 24J) because it is no
longer necessary.

Proposed §21.2803(b)(1)(HH) (duplicate claim).  Proposed
subparagraph (HH) will collect in CMS-1500 (02/12), field 30
the information now collected in subparagraph (N) (CMS-1500
(08/05), field 10d).

Existing §21.2803(b)(1)(NN) and (PP) (NPl numbers). The dates
shown in these subparagraphs will not be included in the corre-
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lating proposed subparagraphs (KK) and (MM) because they are
no longer relevant.

Existing §21.2803(b)(2). Redesignation of predecessor form
CMS-1500 (08/05); elimination of obsolete form CMS-1500
(12/90). The rule is amended to delete the text of existing
paragraph §21.2803(b)(2) in order to eliminate all references to
obsolete form CMS-1500 (12/90).

The amendments also redesignate existing paragraph
§21.2803(b)(1) as §21.2803(b)(2) to address the phase-out pe-
riod for form CMS-1500 (08/05). New paragraph §21.2803(b)(2)
specifies that physicians and noninstitutional providers filing or
refiling nonelectronic claims before the later of April 1, 2014,
or the earliest compliance date required by CMS must use
predecessor form CMS-1500 (08/05). The amendments also
allow a physician or noninstitutional provider to begin submitting
claims using form CMS-1500 (02/12) when notified that an MCC
is prepared to accept claims filed or refiled on the new form.

There are nonsubstantive = amendments  throughout
§21.2803(b)(2) to conform the paragraph to the current
codification and language of the Insurance and Administrative
Codes, to update internal references, and to make minor
language, punctuation, and grammatical changes to make the
rules easier to read, understand, and use.

§21.2803(b)(3). Claim form UB-04. The proposed amendments
to this paragraph eliminate timeframes that are no longer rele-
vant because the UB-04 claim form is currently the only form
institutional providers may use.

§21.2803(b)(4). Predecessor claim form UB-92. The proposed
amended rules delete this paragraph because the UB-92 claim
form is no longer in use.

§21.2803(c). Required data elements for dental claims. All
amendments to this paragraph are nonsubstantive; they make
minor language, punctuation, and grammatical changes to
make the rule easier to read, understand, and use.

§21.2803(d). Coordination of benefits. Subsection (d) has been
divided into three paragraphs to make it easier to read and un-
derstand. It is also amended to incorporate CMS-1500 (02/12)
and to delete obsolete forms CMS-1500 (12/90) and UB-92.
Language has been added to allow for coordination between
this section and any successor rule to existing 28 TAC Chapter
3, Subchapter V, §§3.3501 - 3.3511 (Group Coordination of
Benefits), because such a successor rule is now being drafted.
The remaining amendments update internal references, and
make minor language, punctuation, and grammatical changes
to make the rule easier to read, understand, and use.

§21.2803(e). Submission of electronic clean claim. The amend-
ments to this subsection make minor language changes to make
the rule easier to read, understand, and use.

§21.2803(f). Coordination of benefits on electronic clean claims.
Language has been added to allow for coordination between this
section and any successor rule to existing 28 TAC Chapter 3,
Subchapter V, §§3.3501 - 3.3511 (Group Coordination of Bene-
fits), because such a successor rule is now being drafted. The
remaining amendments conform the subchapter to the current
language of the Insurance and Administrative Codes, make mi-
nor language, punctuation, and grammatical changes to make
the rule easier to read, understand, and use.

§21.2803(g). Format of elements. Amendments to this subsec-
tion update internal references, and make minor language, punc-

tuation, and grammatical changes to conform the subchapter to
the current language of the Insurance and Administrative Codes,
and to make the rule easier to read, understand, and use.

§21.2803(h). Additional data elements or information. The one
amendment to this subsection makes a minor language change
to conform the subchapter to the current language of the Insur-
ance and Administrative Codes.

§21.2804. Requests for Additional Information from Treating
Preferred Provider. The amendments to this section substitute
the term "managed care carrier" (MCC) for the phrase "HMO or
preferred provider carrier," and make nonsubstantive minor lan-
guage, punctuation, and grammatical changes to conform the
section to the current language of the Insurance and Adminis-
trative Codes, and to make the rule easier to read, understand,
and use.

§21.2805. Requests for Additional Information from Other
Sources. The amendments to this section substitute the term
"managed care carrier" (MCC) for the phrase "HMO or preferred
provider carrier," and make nonsubstantive minor language,
punctuation, and grammatical changes to conform the section
to the current language of the Insurance and Administrative
Codes, and to make the rule easier to read, understand, and
use.

§21.2806. Claims Filing Deadline. The rule amends the sec-
tion's title to correct its grammar. It adds subsection headings to
conform to the Administrative Code's current custom. The rule
also substitutes the term "managed care carrier" (MCC) for the
phrase "HMO or preferred provider carrier," and makes nonsub-
stantive minor language, punctuation, and grammatical changes
to conform the section to the current language of the Insurance
and Administrative Codes, and to make the rule easier to read,
understand, and use. All other amendments are described be-
low.

§21.2806(c) Manner of claim submission. The rule corrects the
subsection by including a method of claim submission listed in
§21.2816 that had been omitted.

§21.2806(e) Duplicate claims. The proposed rule divides this
subsection into three paragraphs to reflect that prescription ben-
efit claims are subject to different statutory claims payment peri-
ods, and makes nonsubstantive changes to make the subsection
easier to read, understand, and use.

§21.2807. Effect of Filing a Clean Claim. The rule amends
this section to substitute the term "managed care carrier" (MCC)
for the phrase "HMO or preferred provider carrier," and makes
nonsubstantive minor language, punctuation, and grammatical
changes to conform the section to the current language of the
Insurance and Administrative Codes, and to make the rule eas-
ier to read, understand, and use. All other amendments are de-
scribed below.

§21.2807(c). The proposed rule will eliminate this subsection
about claims for prescription benefits because, as noted in the
Introduction, Insurance Code §843.339 and §1301.104, which
establish the deadlines for action on prescription claims, refer-
ence the date such claims are affirmatively adjudicated, rather
than their receipt as a clean claim.

§21.2808. Effect of Filing Deficient Claim. The rule substitutes
the term "managed care carrier" (MCC) for the phrase "HMO
or preferred provider carrier," and makes nonsubstantive minor
language, punctuation, and grammatical changes, including to
the section's title, to conform the section to the current language
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of the Insurance and Administrative Codes, and to make the rule
easier to read, understand, and use.

The rule also reflects the new statutory time limits that apply to
prescription benefit claims.

§21.2809. Audit Procedures. The rule adds subsection head-
ings to conform to the Administrative Code's current custom.
The rule also substitutes the term "managed care carrier" (MCC)
for the phrase "HMO or preferred provider carrier," and makes
nonsubstantive minor language, punctuation, and grammatical
changes to conform the section to the current language of the
Insurance and Administrative Codes, to update the rule's inter-
nal references, and to make the rule easier to read, understand,
and use. All other amendments are described below.

§21.2809(a). Notice and payment required. The amended rule
corrects an error in the existing text of this subsection. The rule
also breaks this subsection into two parts.

Proposed §21.2809(b). Failure to provide notice and payment.
This added subsection corrects the rule's existing text: it com-
pletes a subsection's heading, corrects the number of days
within which a provider must notify an MCC of underpayment,
and corrects the citation to the source of that number.

§21.2811. Disclosure of Processing Procedures. The rule sub-
stitutes the term "managed care carrier" (MCC) for the phrase
"HMO or preferred provider carrier," and makes nonsubstantive
minor language, punctuation, and grammatical changes to con-
form the section to the current language of the Insurance and
Administrative Codes, and to make the rule easier to read, un-
derstand, and use.

§21.2812. Denial of Clean Claim Prohibited for Change of Ad-
dress. The rule substitutes the term "managed care carrier"
(MCC) for the phrase "HMO or preferred provider carrier," and
makes nonsubstantive minor language, punctuation, and gram-
matical changes to conform the section to the current language
of the Insurance and Administrative Codes, and to make the rule
easier to read, understand, and use.

§21.2813. Requirements Applicable to Other Contracting Enti-
ties. The rule substitutes the term "managed care carrier" (MCC)
for the phrase "HMO or preferred provider carrier," and makes
nonsubstantive minor language, punctuation, and grammatical
changes to conform the section to the current language of the
Insurance and Administrative Codes, and to make the rule eas-
ier to read, understand, and use.

§21.2814. Electronic Adjudication of Prescription Benefits. The
rule substitutes the term "managed care carrier" (MCC) for the
phrase "HMO or preferred provider carrier," and makes nonsub-
stantive minor language, punctuation, and grammatical changes
to conform the section to the current language of the Insurance
and Administrative Codes, and to make the rule easier to read,
understand, and use. The section also deletes from its title and
text references to electronic claims, because it is now applicable
to all claims for prescription benefits.

§21.2815. Failure to Meet the Statutory Claims Payment Period.
The rule amends this section to conform it with Insurance Code
Chapter 843, Section 843.342 (Violation of Certain Claims
Payment Provisions; Penalties), and Chapter 1301, Section
1301.137 (Violation of Claims Payment Requirements; Penalty).
These Insurance Code sections were amended in 2009 to
establish different penalties and interest for late payment and
underpayment of clean claims to institutional and noninstitu-

tional providers, for an MCC's late payment or underpayment of
a clean claim.

Senate Bill 1367, passed in the most recent regular legislative
session, reallocated payments made to the Pool under the clean
claims rules to the department upon the Pool's dissolution. The
proposed rule includes that reallocation.

The rule also substitutes the term "managed care carrier" (MCC)
for the phrase "HMO or preferred provider carrier," and makes
nonsubstantive minor language, punctuation, and grammatical
changes to conform the section to the current language of the
Insurance and Administrative Codes, and to make the rule easier
to read, understand, and use.

§21.2816. Date of Receipt. The rule substitutes the term
"managed care carrier" (MCC) for the phrase "HMO or preferred
provider carrier," and makes nonsubstantive minor language,
punctuation, and grammatical changes to conform the section
to the current language of the Insurance and Administrative
Codes, and to make the rule easier to read, understand, and
use.

§21.2817. Terms of Contracts. The rule substitutes the term
"managed care carrier" (MCC) for the phrase "HMO or preferred
provider carrier," and makes nonsubstantive minor language,
punctuation, and grammatical changes to conform the section to
the current language of the Insurance and Administrative Codes,
and to make the rule easier to read, understand, and use.

§21.2818. Overpayment of Claims. The rule substitutes the
term "managed care carrier" (MCC) for the phrase "HMO or pre-
ferred provider carrier," and makes nonsubstantive minor lan-
guage, punctuation, and grammatical changes to conform the
section to the current language of the Insurance and Adminis-
trative Codes, and to make the rule easier to read, understand,
and use.

The rule also corrects the title cited for §21.2809 from "Audits"
to "Audit Procedures."

§21.2819. Catastrophic Event. The rule substitutes the term
"managed care carrier" (MCC) for the phrase "HMO or preferred
provider carrier," and makes nonsubstantive minor language,
punctuation, and grammatical changes to conform the section to
the current language of the Insurance and Administrative Codes,
and to make the rule easier to read, understand, and use.

The rule also corrects the address to which an MCC must send
notice of a catastrophic event, and corrects the titles cited for
several sections within the rule.

§21.2820. Identification Cards. The rule substitutes the term
"managed care carrier" (MCC) for the phrase "HMO or preferred
provider carrier," and makes nonsubstantive minor language,
punctuation, and grammatical changes to conform the section to
the current language of the Insurance and Administrative Codes,
and to make the rule easier to read, understand, and use.

The rule adds to this section the statutory requirements for ex-
clusive provider plans, which are not identical to those for HMOs
and preferred provider plans.

The rule deletes subsection (c), establishing effective dates for
that section, as those dates are now obsolete.

§21.2821. Reporting Requirements. The rule substitutes the
term "managed care carrier" (MCC) for the phrase "HMO or pre-
ferred provider carrier," and makes nonsubstantive minor lan-
guage, punctuation, and grammatical changes to conform the
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section to the current language of the Insurance and Adminis-
trative Codes, and to make the rule easier to read, understand,
and use.

The rule deletes the text of subsection (c) because it is obsolete.
The rule changes citations to reflect revisions to 28 TAC Chapter
19 (Agents' Licensing). The rule also captures the new statutory
timeline for payment of electronic pharmacy claims.

The rule amends citations to reflect revisions to 28 TAC Chapter
19 (Agents' Licensing).

§21.2822. Administrative Penalties. The rule substitutes the
term "managed care carrier" (MCC) for the phrase "HMO or pre-
ferred provider carrier," and makes nonsubstantive minor lan-
guage, punctuation, and grammatical changes to conform the
section to the current language of the Insurance and Adminis-
trative Codes, and to make the rule easier to read, understand,
and use.

§21.2823. Applicability to Certain Non-contracting Physicians
and Providers. The rule substitutes the term "managed care
carrier" (MCC) for the phrase "HMO or preferred provider car-
rier," and makes nonsubstantive minor language, punctuation,
and grammatical changes, including to the section's title, to con-
form the section to the current language of the Insurance and
Administrative Codes, and to make the rule easier to read, un-
derstand, and use.

The rule amends citations to reflect revisions to 28 TAC Chapter
19 (Agents' Licensing).

§21.2824. Applicability. The rule substitutes the term "managed
care carrier" (MCC) for the phrase "HMO or preferred provider
carrier," and makes nonsubstantive minor language, punctua-
tion, and grammatical changes to conform the section to the cur-
rent language of the Insurance and Administrative Codes, and
to make the rule easier to read, understand, and use.

§21.2825. Severability. The rule amends this section to clarify
the scope of its severability, and to conform with current state
law on severability.

§21.2826. Waiver.  This section adds Insurance Code
§1211.001 (Waiver of Certain Provisions for Certain Federal
Health Plans) as statutory authority for waiving statutory and
administrative provisions that do not apply to certain medical
assistance plans when provided by an MCC.

The rule amends citations to reflect revisions to both the Insur-
ance and Administrative Codes, deletes repealed provisions,
and includes as waived the following provisions: Insurance
Code Chapter 1301, §1301.069 (Services Provided by Certain
Physicians and Health Care Providers), §1301.162 (ldentifi-
cation Card), Subchapter C (Prompt Payment of Claims) and
C-1 (Other Provisions Relating to Payment of Claims), Chapter
1213 (Electronic Health Care Transactions), Chapter 843,
§843.209 (Identification Card) and §843.319 (Certain Required
Contracts), and Subchapter J (Payment of Claims to Physicians
and Providers); and Administrative Code Chapter 21, Subchap-
ter T (Submission of Clean Claims), Chapter 3, §3.3703(a)(20)
(Contracting Requirements), and Chapter 11, §11.901(a)(11)
(Required Provisions).

The rule also substitutes the term "managed care carrier" (MCC)
for the phrase "HMO or preferred provider carrier," and makes
nonsubstantive minor language, punctuation, and grammatical
changes to conform the section to the current language of the

Insurance and Administrative Codes, and to make the rule easier
to read, understand, and use.

FISCAL NOTE. Katrina Daniel, associate commissioner for
the Life, Accident, and Health Section, has determined that
for each year of the first five years the proposed amendments
will be in effect, there will be no fiscal impact to state and local
governments as a result of the enforcement or administration
of this proposal. There may be start-up costs for reprogram-
ming billing systems to local governmental units that file health
care claims, including electronic pharmacy claims, subject to
statutory requirements in Insurance Code §§843.336, 843.339,
1204.102, 1301.104, and 1301.131, requiring that physicians
and providers use specified uniform billing forms and suc-
cessor forms. These costs are the result of these statutory
requirements and not the result of the adoption, administration,
or enforcement of the rule amendments. The amendments
included in this proposal are necessary because the NUCC
and CMS are implementing a new form and discontinuing the
form required in Insurance Code §§843.336, 1204.102, and
1301.131 and in current 28 TAC §21.2803(b)(1). There will be
no measurable effect on local employment or the local economy
as a result of the proposal.

PUBLIC BENEFIT/COST NOTE. Associate Commissioner
Daniel has also determined that for each year of the first five
years the amendments are in effect, there will be a public benefit
from increased consistency between standard and nonstandard
health care transactions, and from continued streamlining and
standardization of the nonelectronic claims filing and pay-
ment process. The resulting increase in efficiency will benefit
managed care carriers, physicians, providers, insureds, and
enrollees.

Proposed amendments to data elements for the successor form
are nonsubstantive and so will not result in any new economic
cost to physicians, providers, or managed care carriers.

The probable economic cost to persons required to comply with
the amendments establishing data element requirements for the
new form results from the statutory requirements of Insurance
Code §§843.336, 1204.102, and 1301.131 that physicians and
providers use specified uniform claim billing forms and succes-
sor forms, and not from the adoption, administration, or enforce-
ment of the amendments. NUCC's and CMS's implementation of
a new form and discontinuation of the previous form make these
proposed amendments necessary.

The proposed amendments also increase clarity and consis-
tency by updating the existing rules to reflect legislation on
electronic pharmacy claim payment timelines, on exclusive
provider benefit plans, on allocation of certain penalties for late
and under payment of claims to the Pool, and the reallocation
of those penalties to the department on the Pool's dissolution.
Because the proposed amendments incorporate, but do not
expand, the requirements of statutes already in effect, the
amendments themselves should not create additional cost.

Although any increased costs are caused by the legislative re-
quirements implemented by the proposed amendments, rather
than by the amendments themselves, staff provides the follow-
ing information relevant to implementation costs for affected par-
ties. Estimated personnel costs for reprogramming billing sys-
tems and claims processing systems for compliance with the
proposed amendments are based on data from the U.S. Depart-
ment of Labor, Bureau of Labor Statistics, as reported in the sur-
vey, Occupational Employment and Wages, May 2012, which
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indicates that the mean hourly wage for a computer program-
mer employed by an insurance carrier is $36.78, and the mean
hourly wage for a computer programmer in general is $37.63.
The amount of time necessary to reprogram a provider's billing
system or a managed care carrier's claim processing system will
vary based on the needs of the subject, but the resulting stan-
dardization should preclude any increased administrative costs
that would otherwise result from billing and processing in the
absence of a standardized data element set. The amount of
time necessary to implement the systems changes will also vary
based on the needs of the subject, but the department notes that
the NUCC and CMS have undertaken educational efforts asso-
ciated with implementation of the successor form over the last
year, putting physicians, providers, and managed care carriers
on notice of pending changes. The department anticipates that
these educational efforts have resulted in early implementation
planning by some carriers and providers, reducing the time re-
quired to implement necessary changes, reducing costs associ-
ated with implementation, and generally minimizing the burden
to the affected parties. The department anticipates that physi-
cians and providers, and managed care carriers will be able to
implement the changes in compliance with the proposed time-
lines.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL AND MICRO BUSINESSES.
Government Code §2006.002(c) requires that if a proposed rule
may have an economic impact on small businesses, state agen-
cies must prepare as part of the rulemaking process an eco-
nomic impact statement that assesses the potential impact of
the proposed rule on small businesses and a regulatory flexibil-
ity analysis that considers alternative methods of achieving the
purpose of the rule. Government Code §2006.001(2) defines
"small business" as a legal entity, including a corporation, part-
nership, or sole proprietorship, that is formed for the purpose
of making a profit, is independently owned and operated, and
has fewer than 100 employees or less than $6 million in annual
gross receipts. Government Code §2006.001(1) defines "micro
business" similarly to "small business" but specifies that such a
business may not have more than 20 employees. Government
Code §2006.002(f) requires a state agency to adopt provisions
concerning micro businesses that are uniform with those provi-
sions outlined in Government Code §2006.002(b) - (d) for small
businesses.

The effect on small and micro-businesses should be the same
as that for the larger entities. As already stated, the costs as-
sociated with compliance with the proposed amendments will
vary based on the individual needs of the subject, but the mean
hourly rate for a computer programmer should be substantially
the same regardless of whether the subject is a small, micro-,
or large business. It is neither legal nor feasible to waive the re-
quirements of the section for small or micro-businesses as con-
templated by Government Code §2006.001. Insurance Code
§1204.102 applies to all providers who seek payment or reim-
bursement under a health benefit plan and to all issuers of health
benefit plans. The exemption of small or micro-businesses from
the adoption of the proposed amendments or the adoption of
separate compliance standards for small or micro-businesses
would undermine the standardization of nonelectronic billing and
claims payment processes achieved through the implementation
of Insurance Code §§843.336, 1204.102, and 1301.131.

TAKINGS IMPACT ASSESSMENT. The department has de-
termined that no private real property interests are affected by
this proposal and that this proposal does not restrict or limit an

owner's right to property that would otherwise exist in the ab-
sence of government action, and so does not constitute a taking
or require a takings impact assessment under the Government
Code §2007.043.

REQUEST FOR PUBLIC COMMENT. If you wish to comment
on the proposal, you must do so in writing no later than 5:00
p.m. on Sunday, December 15, 2013. TDI requires two copies
of your comments. Send one copy to Sara Waitt, general
counsel, by email at: chiefclerk@tdi.texas.gov or by mail at
Mail Code 113-2A, Texas Department of Insurance, Office of
the Chief Clerk, P.O. Box 149104, Austin, Texas 78714-9104.
Send the other copy to Patricia Brewer by email at: LHLcom-
ments@tdi.texas.gov or by mail at: Mail Code 107-2A, Texas
Department of Insurance, Regulatory Matters, P.O. Box 149104,
Austin, Texas 78714-9104.

The commissioner will consider the adoption of the proposed
amendments in a public hearing under Docket No. 2757 sched-
uled for December 12, 2013, at 9:00 a.m. in Room 100 of the
William P. Hobby, Jr. State Office Building, 333 Guadalupe
Street, Austin, Texas. The commissioner will consider written
and oral comments presented at the hearing.

STATUTORY AUTHORITY. TDI proposes the amended rule
under Insurance Code §§843.336, 1301.131, 1204.102,
and 36.001. Section 843.336(b) and §1301.131(a) provide
that nonelectronic claims by physicians and noninstitutional
providers are clean claims if the claims are submitted using
form CMS-1500 or, if adopted by the commissioner by rule, a
successor to that form developed by the NUCC or its successor.
Section 843.336(c) and §1301.131(b) further provide that a non-
electronic claim by an institutional provider is a clean claim if the
claim is submitted using form UB-92 CMS-1450 or, if adopted by
the commissioner by rule, a successor to that form developed
by the NUBC. Section 843.336(d) and §1301.131(c) authorize
the commissioner to adopt rules that specify the information that
must be entered into the appropriate fields on the applicable
claim form for a claim to be a clean claim. Section 1204.102
requires a provider who seeks payment or reimbursement under
a health benefit plan and the health benefit plan issuer that
issued the plan to use uniform billing forms CMS-1500, UB-82
CMS-1450, or successor forms to those forms developed by
the NUBC or its successor. Section 36.001 provides that the
commissioner of insurance may adopt any rules necessary and
appropriate to implement the powers and duties of the Texas
Department of Insurance under the Insurance Code and other
laws of this state.

CROSS REFERENCE TO STATUTE. All statutes cited be-
low are in the Insurance Code unless otherwise noted. The
following statutes are affected by this proposal: §§843.151,
843.336 - 843.340, 843.342 - 843.344, 843.347 - 843.351,
843.353, 843.3385, 1204.102, 1301.007, 1301.108, 1301.062,
1301.069, 1301.0041, 1301.0042, 1301.102 - 1301.105,
1301.107, 1301.109, 1301.132- 1301.135, 1301.137, 1301.138,
1301.1021, 1301.1051, 1301.1052, 1301.1054, 1301.1581 and
SB1367 (83rd Legislature, Regular Session).

$21.2801.  Purpose and Scope.

The purpose of this subchapter is to specify the definitions and proce-
dures necessary to implement Insurance Code Chapters 843 and 1301
[Astiele 3-70-3C (Preferred Provider Benefit Plans) and Chapter 843
of the Insuranee Code] relating to clean claims and prompt payment
of physician and provider claims. This subchapter applies to all
nonelectronic [nen-eleetronie] and electronic claims submitted by
contracted physicians or providers for services or benefits provided to
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insureds of preferred provider carriers, insureds of exclusive provider
carriers, and enrollees of health maintenance organizations. The
subchapter also has limited applicability to noncontracted physicians
and providers. This subchapter does not apply to an exclusive provider
benefit plan regulated under Chapter 3, Subchapter KK of this title
(relating to Exclusive Provider Benefit Plan) written by an insurer
under a contract with the Health and Human Services Commission to
provide services under the Texas Children's Health Insurance Program
or Medicaid.

§21.2802.  Definitions.

The following words and terms when used in this subchapter [shal]
have the following meanings unless the context clearly indicates oth-
erwise:

(1) Audit--A procedure authorized by and described in
§21.2809 of this title (relating to Audit Procedures) under which a
managed care carrier (MCC)[an HMO or preferred provider carrier]
may investigate a claim beyond the statutory claims payment period
without incurring penalties under §21.2815 of this title (relating to
Failure to Meet the Statutory Claims Payment Period).

(2) (No change.)

(3) Billed charges--The charges for medical care or health
care services included on a claim submitted by a physician or a
provider. For purposes of this subchapter, billed charges must comply
with all other applicable requirements of law, including [Fexas] Health
and Safety Code §311.0025, [Texas] Occupations Code §105.002, and
[Fexas] Insurance Code Chapter 552.

(4) (No change.)

(5) Catastrophic event--An event, including an act [aets]
of God, civil or military authority, or [aets ef] public enemy;[;] war,
accident, fire, explosion, [aceidents; fires; explesions;] earthquake,
windstorm, flood, or organized labor stoppage, [stoppages;] that can-
not reasonably be controlled or avoided and that causes an interruption
in the claims submission or processing activities of an entity for more
than two consecutive business days.

(6) Clean claim--

(A) For nonelectronic [ron-eleetronie] claims, a claim
submitted by a physician or a provider for medical care or health care
services rendered to an enrollee under a health care plan or to an insured
under a health insurance policy that includes:

(i) the required data elements set forth in
§21.2803(b) or (c) of this title (relating to Elements of a Clean Claim);
and

(ii) if applicable, the amount paid by the primary
plan or other valid coverage under [pursuant to] §21.2803(d) of this
title [(relating to Elements of a Clean Claim)];

(B) For electronic claims, a claim submitted by a physi-
cian or a provider for medical care or health care services rendered to
an enrollee under a health care plan or to an insured under a health
insurance policy using the ASC X12N 837 format and in compliance
with all applicable federal laws related to electronic health care claims,
including applicable implementation guides, companion guides, and
trading partner agreements.

(7) (No change.)

(8) Contracted rate--Fee or reimbursement amount for a
preferred provider's services, treatments, or supplies as established by
agreement between the preferred provider and the MCC [HMO eor pre-

ferred provider].

(9) (No change.)

(10) Deficient claim--A submitted claim that does not com-
ply with the requirements of §21.2803(b), (c), or (e) of this title.

(11) (No change.)

(12) Duplicate claim--Any claim submitted by a physician
or a provider for the same health care service provided to a particular
individual on a particular date of service that was included in a previ-
ously submitted claim. The term does not include:

(A) corrected claims;[;] or

(B) claims submitted by a physician or a provider at the
request of the MCC [HMO eor preferred provider earrier].

(13) Exclusive provider carrier--An insurer that issues an
exclusive provider benefit plan as provided by Insurance Code Chapter
1301.

(14) [(3)] HMO--A health maintenance organization as
defined by Insurance Code §843.002(14).

(15) [(4)] HMO delivery network--As defined by Insur-
ance Code §843.002(15).

(16) [E+5)] Institutional provider--An institution providing
health care services, including but not limited to hospitals, other li-
censed inpatient centers, ambulatory surgical centers, skilled nursing
centers, and residential treatment centers.

(17) MCC or managed care carrier--An HMO, a preferred
provider carrier, or an exclusive provider carrier, except as otherwise
prohibited under federal law.

(18) [(46)] NPI number--The National Provider Identifier
standard unique health identifier number for health care providers as-
signed under [pursuant to] 45 Code of Federal Regulations Part 162
Subpart D[;] or a successor rule.

(19) [(+D] Occurrence span code--The code used [utilized]
by the Centers for Medicare and Medicaid Services (CMS) [EMS] to
define a specific event relating to the billing period.

(20) [(48)] Patient control number--A unique alphanu-
meric identifier assigned by the institutional provider to facilitate
retrieval of individual financial records and posting of payment.

(21) [E9)] Patient financial responsibility--Any portion of
the contracted rate for which the patient is responsible under [pursuant
to] the terms of the patient's health benefit plan.

(22) [20)] Patient discharge status code [Patient-status-at-
discharge eode]--The code used [utilized] by CMS to indicate the pa-
tient's status at the time of discharge or billing.

(23) [@BH]

medicine in this state.

(24) [2)] Place of service code--The codes used [utilized]
by CMS that identify the place at which the service was rendered.

Physician--Anyone licensed to practice

(25) Point of Origin for Admission or Visit code--The code
used by CMS to indicate the source of an inpatient admission.

(26) [23)] Preferred provider--

(A) with regard to a preferred provider carrier or an ex-
clusive provider carrier, a preferred provider as defined by Insurance

Code §1301.001; and [(Pefinitions)-:]
(B) with regard to an HMO:[;]
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(i) a physician, as defined by Insurance Code
§843.002[(22)], who is a member of that HMO's delivery network; or

(ii) a provider, as defined by Insurance Code
§843.002[(24)], who is a member of that HMO's delivery network.

(27) [24)] Preferred provider carrier--An insurer that is-
sues a preferred provider benefit plan as provided by Insurance Code
Chapter 1301. The term does not include an insurer that issues an ex-
clusive provider benefit plan as provided by Insurance Code Chapter
1301.

(28) [€25)] Primary plan--As defined in §3.3506 of this ti-
tle (relating to Use of the Terms "Plan," "Primary Plan," "Secondary
Plan," and "This Plan" in Policies, Certificates, and Contracts), or in a
successor rule adopted by the commissioner.

(29) [26)] Procedure code--Any alphanumeric code
representing a service or treatment that is part of a medical code set
that is adopted by CMS as required by federal statute and valid at the
time of service. In the absence of an existing federal code, and for
nonelectronic [ren-eleetronie] claims only, this definition may also
include local codes developed specifically by Medicaid, Medicare, or
an MCC [an HMO or preferred provider earriet] to describe a specific
service or procedure.

(30) [@27D] Provider--Any practitioner, institutional
provider, or other person or organization that furnishes health care
services and that is licensed or otherwise authorized to practice in this
state, other than a physician.

(31) [28)] Revenue code--The code assigned by CMS to
each cost center for which a separate charge is billed.

(32) [29)] Secondary plan--As defined in §3.3506 of this
title, or in a successor rule adopted by the commissioner.

(33) [8D)] Statutory claims payment period--

(A) the 45 calendar days during [45-calendar-day pe-
riod ] which an MCC must pay or deny a claim [HMO eor preferred
provider carrier shall make elaim payment or denial], in whole or in
part, after receipt of a nonelectronic [nen-electronie] clean claim under
[pursuant to] Insurance Code Chapters 843 and 1301, and any extended
period permitted under §21.2804 of this title (relating to Requests for
Additional Information from Treating Provider) or §21.2819 of this ti-
tle (relating to Catastrophic Event);

(B) the 30 calendar days during [30-ealendar-day
period in] which an MCC must pay or deny a claim [HMO or preferred
provider carrier shall make claim payment or denial], in whole or in
part, after receipt of an electronically submitted clean claim under
[pursuant to] Insurance Code Chapters 843 and 1301, and any ex-
tended period permitted under §21.2804 or §21.2819 of this title; [ef]

(C) the 21 calendar days during [21-ealendar-day pe-
riod in] which an MCC must pay a claim [HMO or preferred provider

earrier shall make elaim payment] after affirmative adjudication of
a [an eleetronically submitted elean] claim for a prescription benefit
that is not electronically submitted under [pursuant to] Insurance
Code Chapters 843 and 1301[;] and §21.2814 of this title (relating to
[Eleetronie] Adjudication of Prescription Benefits), and any extended
period permitted under §21.2804 or §21.2819; or[-]

(D) the 18 calendar days during which an MCC must
make a claim payment after affirmative adjudication of an electroni-
cally submitted claim for a prescription benefit under Insurance Code

Chapters 843 and 1301 and §21.2814 of this title, and any extended
period permitted under §21.2804 or §21.2819.

(34) [€32)] Subscriber--If individual coverage, the individ-
ual who is the contract holder and is responsible for payment of pre-
miums to the MCC [HMO or preferred earrier]; or if group
coverage, the individual who is the certificate holder and whose em-
ployment or other membership status, except for family dependency,
is the basis for eligibility for enrollment in a group health benefit plan

issued by the MCC [HMO eor preferred provider earrier].

(35) [633)] Type of bill code--The three-digit alphanumeric
code used [utilized] by CMS to identify the type of facility, the type of
care, and the sequence of the bill in a particular episode of care.

§21.2803.  Elements of a Clean Claim.
(a) Filing a clean claim [Clean Claim]. A physician or a
provider submits a clean claim by providing to an MCC [HMO;

preferred provider earrier;] or any other entity designated for receipt of
claims under [pursuant to] §21.2811 of this title (related to Disclosure

of Processing Procedures):

(1) for nonelectronic [nen-eleetronie] claims other than
dental claims, the required data elements specified in subsection (b) of
this section;[;]

(2) [ex] for nonelectronic [nen-eleetronie] dental claims
filed with an HMO, the required data elements specified in subsection
(c) of this section;

(3) [€)] for electronic claims and for electronic dental
claims filed with an HMO, the required data elements specified in
subsections (¢) and (f) of this section; and

(4) [63)] if applicable, any coordination of benefits or

nonduplication [ren-duplication] of benefits information under
[pursuant to] subsection (d) of this section.

(b) Required data elements. CMS has developed claim forms
that [whieh] provide much of the information needed to process claims.
Insurance Code Chapter 1204 identifies two of these forms, HCFA
1500 and UB-82/HCFA, and their successor forms, as required for the
submission of certain claims. The terms in paragraphs (1) - (3) [(4)] of
this subsection are based on [upen] the terms CMS used on successor
forms CMS-1500 (02/12), CMS-1500 (08/05)[; CMS-1500 (12/90)],
UB-04 CMS-1450, and (UB-04) [UB-92 €MS-1450]. The parenthet-
ical information following each term and data element refers to the
applicable CMS claim form and the field number to which that term
corresponds on the CMS claim form. Mandatory form usage dates and
optional form transition dates for nonelectronic claims filed or refiled
[re-filed] by physicians or noninstitutional providers are set forth in
paragraphs (1) and (2) of this subsection. Mandatory form usage dates
and optional form transition dates for nonelectronic claims filed or
refiled [re-filed] by institutional providers are set forth in paragraph

(3) [paragraphs (3) and (4)] of this subsection.

(1) Required form and data elements for physicians or non-
institutional providers for claims filed or refiled on or after the later
of April 1, 2014, or the earliest compliance date required by CMS
for mandatory use of the CMS-1500 (02/12) claim form for Medi-
care claims. The CMS-1500 (02/12) claim form and the data elements
described in this paragraph are required for claims filed or refiled by
physicians or noninstitutional providers on or after the later of these
two dates: April 1, 2014, or the earliest compliance date required by
CMS for mandatory use of the CMS-1500 (02/12) claim form for Medi-
care claims. The CMS-1500 (02/12) claim form must be completed in
compliance with the special instructions applicable to the data elements
as described by this paragraph for clean claims filed by physicians and
noninstitutional providers. Further, upon notification that an MCC is
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prepared to accept claims filed or refiled on form CMS-1500 (02/12),
a physician or noninstitutional provider may submit claims on form

(M) HMO or insurance company name (CMS-1500
(02/12), field 11c¢) is required,

CMS-1500 (02/12) prior to the mandatory use date described in this
paragraph, subject to the required data elements set forth in this para-

graph.

(A) subscriber's or patient's plan ID number

(CMS-1500 (02/12), field 1a) is required;
(B) patient's name (CMS-1500 (02/12), field 2) is re-

quired,;
(C) patient's date of birth and sex (CMS-1500 (02/12),

(N) disclosure of any other health benefit plans (CMS-
1500 (02/12), field 11d) is required;

(i) if answered "Yes," then:

(I) data elements specified in subparagraphs (H)
- (J) of this paragraph are required unless the physician or the provider
submits with the claim documented proof that the physician or the
provider has made a good faith but unsuccessful attempt to obtain from
the enrollee or the insured any of the information needed to complete

field 3) are required;

(D) subscriber's name (CMS-1500 (02/12), field 4) is
required if shown on the patient's ID card;

(E) patient's address (street or P.O. Box, city, state, ZIP
Code) (CMS-1500 (02/12), field 5) is required;

(F) patient's relationship to subscriber (CMS-1500
(02/12), field 6) is required;

(G) subscriber's address (street or P.O. Box, city, state,

the data elements in subparagraphs (H) - (J) of this paragraph;

(1) when submitting claims to secondary payor
MCCs the data element specified in subparagraph (GG) of this para-

graph is required;

(ii) _if answered "No," the data elements specified in
subparagraphs (H) - (J) of this paragraph are not required if the physi-
cian or the provider has on file a document signed within the past 12
months by the patient or authorized person stating that there is no other
health care coverage; although the submission of the signed document

ZIP Code) (CMS-1500 (02/12), field 7) is required, but the physician

is not a required data element, the physician or the provider must sub-

or the provider may enter "same" if the subscriber's address is the same

mit a copy of the signed document to the MCC upon request;

as the patient's address required by subparagraph (E) of this paragraph;
(H) other insured's or enrollee's name (CMS-1500

(O) patient's or authorized person's signature or a no-
tation that the signature is on file with the physician or the provider

(02/12), field 9) is required if the patient is covered by more than one

(CMS-1500 (02/12), field 12) is required;

health benefit plan, generally in situations described in subsection (d)
of this section. If the required data element specified in subparagraph
(N) of this paragraph, "disclosure of any other health benefit plans," is
answered "Yes," this element is required unless the physician or the
provider submits with the claim documented proof that the physician
or the provider has made a good faith but unsuccessful attempt to

(P) subscriber's or authorized person's signature or a no-
tation that the signature is on file with the physician or the provider
(CMS-1500 (02/12), field 13) is required;

(Q) date of injury (CMS-1500 (02/12), field 14) is re-
quired if due to an accident;

obtain from the enrollee or the insured any of the information needed
to complete this data element;

(I)  other insured's or enrollee's policy or group number

(R) when applicable, the physician or the provider must
enter the name of the referring primary care physician, specialty physi-
cian, hospital, or other source (CMS-1500 (02/12), field 17); however,

(CMS-1500 (02/12), field 9a) is required if the patient is covered by

if there is no referral, the physician or the provider must enter "Self-re-

more than one health benefit plan, generally in situations described in

ferral" or "None";

subsection (d) of this section. If the required data element specified
in subparagraph (N) of this paragraph, "disclosure of any other health
benefit plans," is answered "Yes," this element is required unless the
physician or the provider submits with the claim documented proof that
the physician or the provider has made a good faith but unsuccessful
attempt to obtain from the enrollee or the insured any of the information
needed to complete this data element;

(J) other insured's or enrollee's HMO or insurer name
(CMS-1500 (02/12), field 9d) is required if the patient is covered by
more than one health benefit plan, generally in situations described in
subsection (d) of this section. If the required data element specified
in subparagraph (N) of this paragraph, "disclosure of any other health

(S) if'there is a referring physician noted in CMS-1500
(02/12), field 17, the physician or the provider must enter the ID Num-
ber of the referring primary care physician, specialty physician, or hos-
pital (CMS-1500 (02/12), field 17a);

(T) ifthere is a referring physician noted in CMS-1500
(02/12), field 17, the physician or the provider must enter the NPI num-
ber of the referring primary care physician, specialty physician, or hos-
pital (CMS-1500 (02/12), field 17b) if the referring physician is eligible
for an NPI number;

(U) for diagnosis codes or nature of illness or injury
(CMS-1500 (02/12), field 21), the physician or the provider:

benefit plans," is answered "Yes," this element is required unless the
physician or the provider submits with the claim documented proof that
the physician or the provider has made a good faith but unsuccessful
attempt to obtain from the enrollee or the insured any of the information
needed to complete this data element;

(K) whether the patient's condition is related to employ-
ment, auto accident, or other accident (CMS-1500 (02/12), field 10) is
required, but facility-based radiologists, pathologists, or anesthesiolo-

(i) mustidentify the ICD code version being used by
entering either the number "9" to indicate the ICD-9-CM or the number
"0" to indicate the ICD-10-CM between the vertical, dotted lines in the
upper right-hand portion of the field;

(ii) must enter at least one diagnosis code, and

(iii) may enter up to 12 diagnosis codes, but the pri-
mary diagnosis must be entered first;

gists must enter "N" if the answer is "No" or if the information is not
available;

(L) subscriber's policy number (CMS-1500 (02/12),

(V) verification number is required (CMS-1500
(02/12), field 23) if services have been verified as provided by
§19.1719 of this title (relating to Verification for Health Maintenance

field 11) is required;

Organizations and Preferred Provider Benefit Plans). If no verification
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has been provided, a prior authorization number (CMS-1500 (02/12),
field 23) is required when prior authorization is required and granted;

(NN) provider number (CMS-1500 (02/12), field 33b)
is required if the MCC required provider numbers and gave notice of

(W) date(s) of service (CMS-1500 (02/12), field 24A)
is required;

(X) place of service code(s) (CMS-1500 (02/12), field
24B) is required;

(Y) procedure/modifier code(s) (CMS-1500 (02/12),
field 24D) is required. If a physician or a provider uses an unlisted
or not classified procedure code or a National Drug Code (NDC),
the physician or provider must enter a narrative description of the
procedure or the NDC in the shaded area above the corresponding
completed service line;

(Z) diagnosis code by specific service (CMS-1500
(02/12), field 24E) is required with the first code linked to the applica-
ble diagnosis code for that service in field 21;

(AA) charge for each listed service (CMS-1500
(02/12), field 24F) is required;

(BB) number of days or units (CMS-1500 (02/12), field
24G) is required;

(CC) the NPI number of the rendering physician or
provider (CMS-1500 (02/12), field 24J, unshaded portion) is required
if the rendering provider is not the billing provider listed in CMS-1500
(02/12), field 33, and if the rendering physician or provider is eligible
for an NPI number;

(DD) physician's or provider's federal tax ID number
(CMS-1500 (02/12), field 25) is required;

(EE) whether assignment was accepted (CMS-1500
(02/12), field 27) is required if assignment under Medicare has been
accepted;

(FF) total charge (CMS-1500 (02/12), field 28) is re-

quired;

(GG) amount paid (CMS-1500 (02/12), field 29) is re-
quired if an amount has been paid to the physician or the provider sub-
mitting the claim by the patient or subscriber, or on behalf of the patient
or subscriber or by a primary plan in compliance with subparagraph (N)
of this paragraph and as required by subsection (d) of this section;

(HH) ifthe claim is a duplicate claim, a "D" is required;
if the claim is a corrected claim, a "C" is required (CMS-1500 (02/12),
field 30);

(IT) signature of physician or provider or a notation that
the signature is on file with the MCC (CMS-1500 (02/12), field 31) is

required;

(JJ) name and address of the facility where services
were rendered, if other than home, (CMS-1500 (02/12), field 32) is

required;

(KK) the NPI number of the facility where services
were rendered, if other than home, (CMS-1500 (02/12), field 32a) is
required if the facility is eligible for an NPI;

(LL) physician's or provider's billing name, address,
and telephone number (CMS-1500 (02/12), field 33) is required;

(MM) the NPI number of the billing provider (CMS-
1500 (02/12), field 33a) is required if the billing provider is eligible for
an NPI number; and

the requirement to physicians and providers prior to June 17, 2003.

(2) [H)] Required form and data elements for physicians
or noninstitutional providers for claims filed or refiled before the later
of April 1, 2014 [re-filed on or after the later of July 18; 2007], or
the earliest compliance date required by CMS for mandatory use of
the CMS-1500 (02/12) claim form [EMS-1500 (08/05)] for Medicare
claims. The CMS-1500 (08/05) claim form [€EMS-1500 (12/99)] and
the data elements described in this paragraph are required for claims
filed or refiled [re-filed] by physicians or noninstitutional providers be-
fore the later of these two dates: April 1, 2014 [(uly 18; 2007)], or
the earliest compliance date required by CMS for mandatory use of
the CMS-1500 (02/12) claim form [EMS-1500 (08/05)] for Medicare
claims. The CMS-1500 (08/05) claim form [EMS-1500 (12/99)] must
be completed in compliance [aceerdanee] with the special instructions
applicable to the data element as described in this paragraph for clean
claims filed by physicians and noninstitutional providers. However,
upon notification that an MCC [HMO or preferred provider earrier] is
prepared to accept claims filed or refiled [re-filed] on form CMS-1500
(02/12) [EMS-1500 (08/05)], a physician or noninstitutional provider
may submit claims on form CMS-1500 (02/12) [EMS-1500 (08/05)]
prior to the subsection (b)(1) mandatory use date described in this para-
graph, subject to the subsection (b)(1) required data elements set forth
in this paragraph.

(A) subscriber's or patient's [subseriber's/patient's] plan
ID number (CMS-1500 (08/05), field 1a) is required;

(B) patient's name (CMS-1500 (08/05), field 2) is re-

quired;

(C) patient's date of birth and sex [gender] (CMS-1500
(08/05), field 3) is required;

(D) subscriber's name (CMS-1500 (08/05), field 4) is
required, if shown on the patient's ID card,

(E) patient's address (street or P.O. Box, city, state, ZIP
Code) (CMS-1500 (08/05), field 5) is required,

(F) patient's relationship to subscriber (CMS-1500
(08/05), field 6) is required;

(G) subscriber's address (street or P.O. Box, city, state,
ZIP Code) (CMS-1500 (08/05), field 7) is required, but physician or
provider may enter "same" if the subscriber's address is the same as the
patient's address required by subparagraph (E) of this paragraph;

(H) other insured's or enrollee's name (CMS-1500
(08/05), field 9) is required if the patient is covered by more than one
health benefit plan, generally in situations described in subsection (d)
of this section. If the required data element specified in subparagraph
(Q) of this paragraph [(A1}Q) of this subseetion], "disclosure of any
other health benefit plans," is answered "yes," this element is required
unless the physician or the provider submits with the claim docu-
mented proof that the physician or the provider has made a good faith
but unsuccessful attempt to obtain from the enrollee or the insured any
of the information needed to complete this data element;

(I) other insured's or enrollee's policy or group
[polieyteroup] number (CMS-1500 (08/05), field 9a) is required if the
patient is covered by more than one health benefit plan, generally in
situations described in subsection (d) of this section. If the required
data element specified in subparagraph (Q) of this paragraph [{(1H€Q)
of this subseetion], "disclosure of any other health benefit plans," is
answered "yes," this element is required unless the physician or the
provider submits with the claim documented proof that the physician
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or the provider has made a good faith but unsuccessful attempt to
obtain from the enrollee or the insured any of the information needed
to complete this data element;

(J) otherinsured's or enrollee's date of birth (CMS-1500
(08/05), field 9b) is required if the patient is covered by more than one
health benefit plan, generally in situations described in subsection (d)
of this section. If the required data element specified in subparagraph
(Q) of this paragraph [(1)}(Q) ef this subseetion], "disclosure of any
other health benefit plans," is answered "yes," this element is required
unless the physician or the provider submits with the claim documented
proof that the physician or the provider has made a good faith but un-
successful attempt to obtain from the enrollee or the insured any of the
information needed to complete this data element;

(K) other insured's or enrollee's plan name (employer,
school, etc.), (CMS-1500 (08/05), field 9c¢) is required if the patient is
covered by more than one health benefit plan, generally in situations
described in subsection (d) of this section. If the required data element
specified in subparagraph (Q) of this paragraph [(1)(Q) ef this subsee-
tiert], "disclosure of any other health benefit plans," is answered "yes,"
this element is required unless the physician or the provider submits
with the claim documented proof that the physician or the provider has
made a good faith but unsuccessful attempt to obtain from the enrollee
or the insured any of the information needed to complete this data ele-
ment. If the field is required and the physician or the provider is a fa-
cility-based radiologist, pathologist, or anesthesiologist with no direct
patient contact, the physician or the provider must either enter the in-
formation or enter "NA" (not available) if the information is unknown;

(L) other insured's or enrollee's HMO or insurer name
(CMS-1500 (08/05), field 9d) is required if the patient is covered by
more than one health benefit plan, generally in situations described in
subsection (d) of this section. If the required data element specified in
subparagraph (Q) of this paragraph [(1)(Q) of this subseetion], "disclo-
sure of any other health benefit plans," is answered "yes," this element
is required unless the physician or the provider submits with the claim
documented proof that the physician or the provider has made a good
faith but unsuccessful attempt to obtain from the enrollee or the insured
any of the information needed to complete this data element;

(M) whether the patient's condition is related to em-
ployment, auto accident, or other accident (CMS-1500 (08/05), field
10) is required, but facility-based radiologists, pathologists, or anes-
thesiologists must [shall] enter "N" if the answer is "No" or if the in-
formation is not available;

(N) if the claim is a duplicate claim, a "D" is required;
if the claim is a corrected claim, a "C" is required (CMS-1500 (08/05),
field 10d);

(O) subscriber's policy number (CMS-1500 (08/05),
field 11) is required;

(P) HMO or insurance company name (CMS-1500
(08/05), field 11c) is required;

(Q) disclosure of any other health benefit plans (CMS-
1500 (08/05), field 11d) is required;

(i) if answered "yes," then:

(1) data elements specified in subparagraphs (H)
- (L) of this paragraph [(DEH) - (&) of this subseetionr] are required un-
less the physician or the provider submits with the claim documented
proof that the physician or the provider has made a good faith but un-
successful attempt to obtain from the enrollee or the insured any of the
information needed to complete the data elements in subparagraphs (H)

- (L) of this paragraph [(D(H) - (E) of this subseetion];

(II) the data element specified in subparagraph
(KK) of'this paragraph [(D{) ef this subseetion] is required when sub-

mitting claims to secondary payor MCCs [HMOs or preferred provider
earriers];

(ii) if answered "no," the data elements specified in
subparagraphs (H) - (L) of this paragraph [(D{H) - (&) of this subsee-
tien] are not required if the physician or the provider has on file a doc-
ument signed within the past 12 months by the patient or authorized
person stating that there is no other health care coverage; although the
submission of the signed document is not a required data element, the
physician or the provider must [shall] submit a copy of the signed doc-
ument to the MCC [HMO eor preferred provider earrier] upon request;

(R) patient's or authorized person's signature or a no-
tation that the signature is on file with the physician or the provider
(CMS-1500 (08/05), field 12) is required,

(S) subscriber's or authorized person's signature or a no-
tation that the signature is on file with the physician or the provider
(CMS-1500 (08/05), field 13) is required;

(T) date of injury (CMS-1500 (08/05), field 14) is re-
quired if due to an accident;

(U) when applicable, the physician or the provider must
[shal] enter the name of the referring primary care physician, specialty
physician, hospital, or other source (CMS-1500 (08/05), field 17); how-
ever, if there is no referral, the physician or the provider must [shall]
enter "Self-referral" or "None";

(V) if'there is a referring physician noted in CMS-1500
(08/05), field 17, the physician or the provider must [shall] enter the ID
Number of the referring primary care physician, specialty physician, or
hospital (CMS-1500 (08/05), field 17a);

(W) [for claims filed or re-filed on or after May 23;
2008;] if there is a referring physician noted in CMS-1500 (08/05), field
17, the physician or the provider must [shall] enter the NPI number of
the referring primary care physician, specialty physician, or hospital
(CMS-1500 (08/05), field 17b) if the referring physician is eligible for
an NPI number;

(X) narrative description of procedure (CMS-1500
(08/05), field 19) is required when a physician or a provider uses an
unlisted or unclassified [net elassified] procedure code or an NDC
code for drugs;

(Y) for diagnosis codes or nature of illness or injury
(CMS-1500 (08/05), field 21), up to four diagnosis codes may be en-
tered, but at least one is required, but the [¢]primary diagnosis must be
entered first[}];

(Z) verification number (CMS-1500 (08/05), field 23)
is required if services have been verified under [pursuant to] §19.1719
[§19-14724] of this title (relating to Verification for Health Maintenance
Organizations and Preferred Provider Benefit Plans). If no verification
has been provided, a prior authorization number (CMS-1500 (08/05),
field 23) is required when prior authorization is required and granted,

(AA) date(s) of service (CMS-1500 (08/05), field 24A)
is required;

(BB) place of service code(s) (CMS-1500 (08/05), field
24B) is required,

(CC) procedure/modifier code (CMS-1500 (08/05),
field 24D) is required;
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(DD) diagnosis code by specific service (CMS-1500
(08/05), field 24E) is required with the first code linked to the applica-
ble diagnosis code for that service in field 21;

(EE) charge for each listed service (CMS-1500 (08/05),
field 24F) is required;

(FF) number of days or units (CMS-1500 (08/05), field
24G) is required;

(GQG) [for elaims filed or re-filed on or after May 23;
2008;] the NPI number of the rendering physician or provider (CMS-
1500 (08/05), field 24J, unshaded portion) is required if the rendering
provider is not the billing provider listed in CMS-1500 (08/05), field
33, and if the rendering physician or provider is eligible for an NPI
number;

(HH) physician's or provider's federal tax ID number
(CMS-1500 (08/05), field 25) is required;

(I) whether assignment was accepted (CMS-1500
(08/05), field 27) is required if assignment under Medicare has been
accepted;

(JJ) total charge (CMS-1500 (08/05), field 28) is
required;

(KK) amount paid (CMS-1500 (08/05), field 29) is re-
quired if an amount has been paid to the physician or the provider sub-
mitting the claim by the patient or subscriber, or on behalf of the pa-
tient or subscriber or by a primary plan to comply [in aceordanee] with
subparagraph (Q) of this paragraph [(D)@) of this subseetion] and as
required by subsection (d) of this section;

(LL) signature of physician or provider or a notation
that the signature is on file with the MCC [HMO eor preferred provider
earrier| (CMS-1500 (08/05), field 31) is required;

(MM) name and address of the facility where services
were rendered, [€]if other than home[}] (CMS-1500 (08/05), field 32)
is required;

(NN) [for claims filed or re-filed on or after May 23;
2008;] the NPI number of the facility where services were [are] ren-
dered, [¢]if other than home[)] (CMS-1500 (08/05), field 32a) is re-
quired if the facility is eligible for an NPI;

(O0) physician's or provider's billing name, address,
and telephone number (CMS-1500 (08/05), field 33) is required,

(PP) [for claims filed or re-filed on or after May 23.
2008;] the NPI number of the billing provider (CMS-1500 (08/05), field
33a) is required if the billing provider is eligible for an NPI number;
and

(QQ) provider number (CMS-1500 (08/05), field 33b)
is required if the MCC [HMO or preferred provider earrier] required
provider numbers and gave notice of the requirement to physicians and
providers prior to June 17, 2003.

2y Regquired form and data elements for physicians or
noninstitutional providers for elaims filed or re-filed before the later

of July 18; 2007; or the earliest complianee date required by CMS for
mandatery use of the CMS-1500 (08/05) for Medieare elaims: The
CMS-1500 (12/90) and the data elements deseribed in this paragraph
are required for elaims filed or re-filed by physicians or noninstitu-
tional providers before the later of these twe dates: July 18; 2007, or
the earliest complianee date required by CMS for mandatery use of the
be completed in accordance with the speeial instruetions i

to the data element as deseribed in this paragraph for elean elaims

filed by physicians and neninstitutional providers: However; upen
notification that an HMO or preferred provider carrier is prepared to
aceept claims filed or re-filed on form CMS-1500 (08/05); a physician
or noninstitutional provider may submit claims on form CMS-1500
(08/05) prior to the subsection (b)(1) mandatory use date; subjeet to

[(A) subseriber's/patient's plan ID number (CMS-1500
(12/90), field 1a) is required:]

. [(B) patient's name (CMS-1500 (12/90), field 2) is re-
quireds}

[(C) patient's date of birth and gender (CMS-1500

12/90); field 3) is required;}

[(D) subscriber's name (CMS-1500 (12/90), ficld 4) is

E) paﬁen#saddfessés&eeterP—.&B%e'}tlﬁs{a%%,

) patient's relationship to subseriber (CMS-1500
H%@O}ﬁeléé}tsrequed&

HG) subseriber's address (street or PO- Box; eity; state;
ZIP) (EMS-1500 (12/90); field 7) is required; but physician or provider
may enter "same" if the subscriber's address is the same as the patient's
address required by subparagraph (E) of this paragraph:}

D) other insured's or enrollee's name (CMS-1500
health benefit plan; generally in situations deseribed in subseetion (d)
of this section- I the required data element specified in paragraph
2)Q) of this subsection; "disclosure of any other health benefit plans;"
is answered “yes;" this element is required unless the physieian or
provider submits with the elaim documented proof that the physician
or provider has made a good faith but unsuecessful attempt to obtain
from the enrollee or insured any of the information needed to complete
this data element;]

D other insured's or enrollee's poliey/group number
more than one health benefit plan; generally in situations deseribed in
in paragraph 2HQ) of this subsection; "disclosure of any other health
physician or provider submits with the elaim documented proofthat the
physieian or provider has made a good faith but unsueeessful attempt
to obtain from the enrollee or insured any of the information needed to
complete this data element;]

{3 eother insured's or enrolee's date of birth
more than onc health benefit plan, generally in situations deseribed in
in paragraph (2HQ) of this subsection; "disclosure of any other health
physician or provider submits with the elaim documented proof that
the physieian or provider has made a good faith but unsueeessful
attempt to obtain from the enrollee or insured any of the information
needed to complete this data element:]

K other insured's or enrollee's plan name (employer;
is covered by mere than one health benefit plan; generally in situa-
tions deseribed in subseetion (d) of this section: If the required data
element speecified in paragraph (2)Q) of this subsection; diselosure
of any other health benefit plans;" is answered yes;" this element is
required unless the physician or provider submits with the elaim doe-
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umented proof that the physician or provider has made a good faith
but unsuccessful attempt to obtain from the enrollee or insured any of
the information needed to complete this data element. If the field is
required and the physician or provider is a facility-based radiologist,
pathelogist or anesthesiologist with no direct patient contaet; the physi-
eian or provider must either enter the information or enter "NA" (net

) other insured's or enrolee's HMO or insurer name
more than one health benefit plan; generally in situations deseribed in
in paragraph 2HQ) of this subsection; "disclosure of any other health
physician or provider submits with the elaim documented proofthat the
physician or provider has made a good faith but unsueccessful attempt
to obtain from the enrollee or insured any of the information needed to
complete this data element;]

M) whether patient's condition is related to employ-
ment, auto accident, or other accident (CMS-1500 (12/90, field 10) is
required; but facility-based radiologists; patholegists; or anesthesiolo-
gists shall enter "N if the answer is "Ne" or if the information is not

[N)  if the claim is a duplicate claim, a "D" is required:
if the elaim is a eorrected elaim; a "C" is required (CMS-1500 (12/90);
field 10d):]
field 11) is required:]

D) disclosure of any other health benefit plans (EMS-
/() data elements specified in paragraph (2)(H) -
(L) of this subsection are required unless the physician or provider sub-
mits with the elaim documented proof that the physician or provider has
made a good faith but unsueccessful attempt to obtain from the enrollee
or insured any of the information needed to complete the data elements
in paragraph (2)}(H) - (b) of this subseetions}
fHD the data element specified in paragraph
)dD of this subseection is required when submitting elaims to see-
ondary payor HMOs or preferred provider earriers:}

/(i) if answered "no", the data elements specified in
paragraph () - (L) of this subsection are not required if the physi-
cian or provider has on file a document signed within the past 12 months
by the patient or authorized person stating that there is no other health
a required data element; the physician or provider shall submit a copy
of the signed document to the HMO or preferred provider carrier upon
request;}

HR) patient's or authorized person's signature or nota-
tion that the signature is on file with the physician or provider (CMS-
1500 (12/99); field 12} is required:}

HS) subseriber's or authorized person's signature or no-
{G’H da%eef}njﬂiﬁyl(@MS—lé@QH—Z@@}ﬁeldM}fsre
quired; if due to an aceident;}

[(U) when applicable, the physician or provider shall
enter the name of the referring primary eare physieian; speeialty physi-
eian; hospital; or other souree (EMS-1500 (12/90) field 17); hewever;
if there is no referral, the physician or provider shall enter "Self-refer-
fa—llelf"PEEE";

V) the physician or provider shall enter the 1D Num-

ber of the referring primary care physician; specialty physician; or hos-

pital (CMS-1500 (12/90), field 17a); however, if there is no referral, the
physician or provider shall enter "Self-referral" or " 1

W) narrative deseription of procedure (CMS-1500
H2/90); field 19) is required when a physician or provider uses an
unlisted or not classified procedure code or an NDC code for drugs:}

1O for diagnesis codes or nature of illness or injury
{EMS-1500 (12/99); field 21); up to four diagnesis codes may be en-
first);}

YY) verification number (CEMS-1500 (12/90); field 23)
is required if services have been verified pursuant to §19-1724 of this
title {relating to Verification). If no verification has been provided; 2
prior authorization number (EMS1500 (12/90); field 23) is required
when prior autherization is required and granted:}

@ date(s) of service (CMS-1500 (12/90); field 24A)

HAA) place of service codefs) (EMS-1500 (12/90);

[(BB) procedure/modifier code (CMS-1500 (12/90),

HCC) diagnosis code by speeific service (CMS-1500
(12/90), field 24E) is required with the first code linked to the appli-
cable diagnosis code for that service in field 21;]

IMDD) charge for each listed service (CMS-1500
[EE) number of days or units (CMS-1500 (12/90), field
[(EE) physician's or provider's federal tax ID number

[(GG) whether assignment was accepted (CMS-1500
aceepted;]

. [(HH) total charge (CMS-1500 (12/90); field 28) is re-
quired:]

fdDH amount paid (EMS-1500 (12/90); field 29) is re-
quired if an amount has been paid to the physician or provider submit-
ting the elaim by the patient or subseriber; or on behalf of the patient
or subscriber or by a primary plan in accordance with paragraph (2)(P)
of this subsection and as required by subseetion (d) of this seetion;

[(J}) signaturc of physician or provider or notation that
the signature is on file with the HMO eor preferred provider carrier
{EMS-1500 (12/90); field 3D is required;]

[(KK) name and address of facility where services ren-
dered (f other than home or office) (EMS-1500 (12/90); field 32) is

{(LL)  physician's or provider's billing name, address,
1500 (12/90), field 33) is required if the HMO or preferred provider
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to physicians and providers prior to June 17, 2003.]

(3) Required form and data elements for institutional
providers [for elaims filed or re-filed on or after July 18; 2007]. The
UB-04 claim form [EMS-1450] and the data elements described in
this paragraph are required for claims filed or refiled [re-filed] by
institutional providers [en or after July 18; 2007]. The UB-04 claim

"01" if[- ] no value codes are applicable to the inpatient admission [;
the provider may enter value eode 01];

(T) revenue code (UB-04, field 42) is required;
(U) revenue description (UB-04, field 43) is required,

(V) Healthcare Common Procedure Coding System
(HCPCS) codes or rates [HERCS/Rates]| (UB-04, field 44) are required

form [EMS-1450] must be completed under [in accordance with]
the special instructions applicable to the data elements as described
by this paragraph for clean claims filed by institutional providers.
[Eurther; upon notification that an HMO or preferred provider earrier is
prepared to aceept claims filed or re-filed on form UB-04 €CMS-1450;
ptior to the mandatory use date deseribed in this paragraph; subjeet to
the required data elements set forth in this paragraph:|

(A) provider's name, address, and telephone number
(UB-04, field 1) are [is] required;

(B) patient control number (UB-04, field 3a) is re-

quired,

(C) type of bill code (UB-04, field 4) is required and
must [shall] include a "7" in the fourth position if the claim is a cor-
rected claim;

(D) provider's federal tax ID number (UB-04, field 5) is
required;

(E) statement period (beginning and ending date of
claim period) (UB-04, field 6) is required;

(F) patient's name (UB-04, field 8a) is required;

(G) patient's address (UB-04, field 9a - 9¢) is required;
(H) patient's date of birth (UB-04, field 10) is required,
(I) patient's sex (UB-04, field 11) is required;

(J) date of admission (UB-04, field 12) is required for
admissions, observation stays, and emergency room care;

(K) admission hour (UB-04, field 13) is required for ad-
missions, observation stays, and emergency room care;

(L) type of admission (such as [e-g5] emergency, ur-
gent, elective, newborn) (UB-04, field 14) is required for admissions;

(M) point of origin for admission or visit code [seuree
of admissien eede] (UB-04, field 15) is required;

(N) discharge hour (UB-04, field 16) is required for ad-
missions, outpatient surgeries, or observation stays;

(O) patient discharge status [patient-status-at-dis-
charge] code (UB-04, field 17) is required for admissions, observation

stays, and emergency room care;

(P) condition codes (UB-04, fields 18 - 28) are required
if the CMS UB-04 manual contains a condition code appropriate to the
patient's condition;

(Q) occurrence codes and dates (UB-04, fields 31 - 34)
are required if the CMS UB-04 manual contains an occurrence code
appropriate to the patient's condition;

(R) occurrence span codes and from and through dates
(UB-04, fields 35 and 36) are required if the CMS UB-04 manual con-
tains an occurrence span code appropriate to the patient's condition;

(S) value code and amounts (UB-04, fields 39 - 41) are
required for inpatient admissions, and may be entered as value code

if Medicare is a primary or secondary payor;

(W) service date (UB-04, field 45) is required if the
claim is for outpatient services;

(X) date bill submitted (UB-04, field 45, line 23) is re-
quired;

(Y) units of service (UB-04, field 46) are required,
(Z) total charge (UB-04, field 47) is required;

(AA) MCC [HMO or preferred provider earrier] name
(UB-04, field 50) is required,

(BB) prior payments-payor (UB-04, field 54) are re-
quired if payments have been made to the provider by a primary plan
as required by subsection (d) of this section;

(CC) [fer elaims filed or re-filed on or after May 23;
2008;] the NPI number of the billing provider (UB-04, field 56) is re-
quired if the billing provider is eligible for an NPI number;

(DD) other provider number (UB-04, field 57) is
required if the HMO or preferred provider carrier, prior to June 17,
2003, required provider numbers and gave notice of that requirement
to physicians and providers;

(EE) subscriber's name (UB-04, field 58) is required if
shown on the patient's ID card,

(FF) patient's relationship to subscriber (UB-04, field
59) is required;

] : 1

(GG) patient's or subscriber's [;
certificate number, health claim number, ID number (UB-04, field 60)
is required if shown on the patient's ID card;

(HH) insurance group number (UB-04, field 62) is re-
quired if a group number is shown on the patient's ID card;

(IT) verification number (UB-04, field 63) is required if
services have been verified under §19.1719 [pursuant to §19-1724] of
this title. If no verification has been provided, treatment authorization
codes (UB-04, field 63) are required when authorization is required and
granted;

(JJ) principal diagnosis code (UB-04, field 67) is re-
quired,

(KK) diagnosis [diagneses] codes other than principal
diagnosis code (UB-04, fields 67A - 67Q) are required if there are di-

agnoses other than the principal diagnosis;

(LL) admitting diagnosis code (UB-04, field 69) is re-
quired,

(MM) principal procedure code (UB-04, field 74) is re-

quired if the patient has undergone an inpatient or outpatient surgical
procedure;

(NN) other procedure codes (UB-04, fields 74 - 74¢) are
required as an extension of subparagraph (MM) of this paragraph if
additional surgical procedures were performed;
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(OO) attending physician NPI number (UB-04, field
76) is required [en or after May 23; 2008;] if the attending physician is
eligible for an NPI number; and (PP) attending physician ID (UB-04,
field 76, qualifier portion) is required.

(PP) attending physician ID (UB-04, field 76, qualifier
portion) is required.

UB-92 EMS-1450 and the data elements deseribed in this paragraph
are required for claims filed or re-filed by institutional providers
before July 18, 2007. The UB-92 CMS-1450 must be completed in
accordance with the special instruetions applicable to the data element
as deseribed in this paragraph for elean elaims filed by institutional
providers: However; upon netification that an HMO eor preferred
provider earrier will acecept elaims filed or re-filed en form UB-04
UB-04 EMS-1450 prior to the subsection (b)(3) mandatery use date;
subjeet to the subsection (b)(3) required data elements-}

HA) provider's name; address and telephone number
(UB-92, field 1) is required:]

[B) patient control number (UB-92; field 3) is re-

HS) type of bill code (UB-92; field 4) is required and
shall include a "7" in the third position if the claim is a corrected claim:]

D) provider's federal tax ID number (UB-92; field 5)
is required:}
claim period) (UB-92; field 6) is required:}
HE) eovered days (UB-92; field 7) is required if Medi-
eare is a primary or secondary payer:}
Medieare is & primary or secondary payor:}
Medicare is a primary or secondary payor;]
#f Medicare is a primary or secondary payor and the patient was an
) patient's date of birth (UB-92; field 14) is required:}
D)  patient's marital status (UB-92; field 16) is re-

{(Q) %eefadmss&eﬂ{%gemergeﬂeyafgeﬁvelee
tive, newborn) (UB-92, ficld 19) is required for admissions:]

HR) source of admission code (UB-92; field 20) is re-

Sy discharge hour (UB-92; field 21) is required for ad-
missions; outpatient surgeries; or observation stays;}

D patient-status-at-discharge code (UB-92; field 22)
cares}

[ econdition codes (UB-92; fields 24 - 30) are
required if the CMS UB-92 manual contains a condition code appro-
priate to the patient's condition:}

(V) occurrence codes and dates (UB-92, fields 32 - 35)
appropriate to the patient's eonditions]

WD eccurrence span ceode; from and through dates
eceurrence span code appropriate to the patient's condition:}

GO  value code and amounts (UB-92; fields 39-41) are
required for inpatient admisstons: If ne value codes are applicable to

YD) revenue code (UB-92; field 42) is required;]

[(Z) revenue description (UB-92, field 43) is required;]

HAA) HEPCS/Rates (UB-92; field 44) are required if
Medieare is a primary or secondary payers}

[(CC) units of service (UB-92, field 46) are required;]

HEEY HM@efprefeFredpmwdefeamerﬂameéUB—Q%
field 50) is required:}
the HMO eor preferred provider carrier; prior to June 17; 2003; required
provider numbers and gave notice of that requirement to physicians and
providers
[(GG)  prior payments-payor and patient (UB-92. field
54) are required if payments have been made to the physician or
provider by the patient or another payer or subseriber; on behalf of the
patient or subscriber, or by a primary plan as required by subsection
€d) of this seetions}
HhH p&&eﬂ%sml—aﬁeﬂshmtesubseﬂbef@%@%ﬁe}d
59) is requireds}
the patient's 1D eard;}
insurance group number (UB-92, field 62) is re-
quired if a group number is shown on the patient's 1D eard;}
. MM)  principal diagnosis code (UB-92, field 67) is re-
quired:}
{(NN) diagnoses codes other than principal diagnosis
eode (UB-92; fields 68 - 75) are required if there are diagneses other
than the principal diagnosis:|

. [(O0) admitting diagnesis code (UB-92; field 76) is re-
quired;]
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[(PP) procedure coding methods used (UB-92, ficld 79)
is required if the CMS UB-92 manual indicates a procedural coding
method appropriate to the patient's condition;]

QQ) principal procedure code (UB-92; field 80) is re-
quired if the patient has undergone an inpatient or outpatient surgical
procedure:]

HRR) eother procedure codes (UB-92; field 81 are re-
quired as an extension of subparagraph (QQ) of this paragraph if addi-
tional surgieal procedures were performed:}

[(SS) attending physician ID (UB-92, ficld 82) is re-

signature or notation that the signature is on file with the HMO or

(c) Required data eclements for dental [elements-dental]
claims. The data elements described in this subsection are required
as indicated and must be completed or provided under [in accordanece
with] the special instructions applicable to the data elements for
nonelectronic [nen-eleetronie] clean claims filed by dental providers
with HMOs.

(
(2) patient's [Patient's] address is required;

—

) patient's [Patient's] name is required;

(3) patient's [Patient's] date of birth is required;

(4) patient's sex [Patient's gender] is required;

(5) patient's [Ratient's] relationship to subscriber is re-
quired;

(6) subscriber's [Subseriber's| name is required;

(7) subscriber's [Subseriber's] address is required, but the
provider may enter "same" if the subscriber's address is the same as the
patient's address required by paragraph (2) of this subsection;

(8) subscriber's [Subseriber's] date of birth is required, if
shown on the patient's ID card,

(9) subscriber's sex [Subseriber's gender] is required,

(10) subscriber's [Subseriber's] identification number is re-
quired, if shown on the patient's ID card,

(11) subscriber's plan or group [Subseriber's planfgroup]

number is required, if shown on the patient's ID card;
(12) - (13) (No change.)

(14) disclosure [Diselosure] of any other plan providing
dental benefits is required and must [shall] include a "no" if the pa-
tient is not covered by another plan providing dental benefits. If the
patient does have other coverage, the provider must [shall] indicate
"yes," and the elements in paragraphs (15) - (20) of this subsection are
required unless the provider submits with the claim documented proof
[te the HMO)] that the provider has made a good faith but unsuccessful
attempt to obtain from the enrollee any of the information needed to
complete the data elements;

(15) other [Other] insured's or enrollee's name is required
as called for by [in aceordance with] the response to and requirements
of paragraph (14) of this subsection;

(16) other [Other] insured's or enrollee's date of birth is re-
quired as called for by [in aceerdanee with] the response to and require-
ments of the element in paragraph (14) [(}5)] of this subsection;

(17) other [Other] insured's or enrollee's sex [gender] is re-
quired as called for by [in aceordanee with] the response to and require-
ments of the element in paragraph (14) [(15)] of this subsection;

(18) other [Other] insured's or enrollee's identification
number is required as called for by [in aceordance with] the response
to and requirements of the element in paragraph (14) [(15)] of this
subsection;

(19) patient's [Patient's] relationship to other insured or en-
rollee is required as called for by [in aceordanee with] the response to
and requirements of the element in paragraph (14) [(}5)] of this sub-
section;

(20) name [Name] of other HMO or insurer is required as
called for by [in aceordanece with] the response to and requirements of
the element in paragraph (14)[(}5)] of this subsection;

(21) verification [Verifieation] or preauthorization number
is required, if a verification or preauthorization number was issued by
an HMO to the provider;

(22) date(s) [Pate(s)] of service(s) or procedure(s) is re-

quired,;
(23) area [Area] of oral cavity is required, if applicable;
(24) tooth [Teeth] system is required, if applicable;
(25) tooth [Feeth] number(s) or letter(s) are required, if ap-
plicable;
(26) tooth [Teeth] surface is required, if applicable;
e (27) procedure [Precedure] code for each service is re-
quired;

(28) description [Peseription] of procedure for each ser-
vice is required, if applicable;

(29) charge [Charge] for each listed service is required;
(30) total [Fetal] charge for the claim is required;

(31) missing [Missing] teeth information is required, if a
prosthesis constitutes part of the claim. A provider that provides in-
formation for this element must [shall] include the tooth number(s) or
letter(s) of the missing teeth;

(32) notification [Netification] of whether the services
were for orthodontic treatment is required. If the services were for
orthodontic treatment, the elements in paragraphs (33) and (34) [and
35)] of this subsection are required;

(33) date [Pate] of orthodontic appliance placement is re-
quired, if applicable;

(34) months [Menths] of orthodontic treatment remaining
is required, if applicable;

(35) notification [Netifieation] of placement of prosthesis
is required, if applicable. If the services included placement of a pros-
thesis, the element in paragraph (36) of this subsection is required,

(36) date [Pate] of prior prosthesis placement is required,
if applicable;

(37) name [Name] of billing provider is required;
(38) address [Address] of billing provider is required;

(39) billing [Billing] provider's provider identification
number is required, if applicable;

(40) Dbilling [Billing] provider's license number is required,
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(41) billing [Billing] provider's social security number or
federal tax identification number is required,

(42) billing [Billing] provider's telephone number is
required; and

(43) treating [Treating] provider's name and license num-
ber are required if the treating provider is not the billing provider.

(d) Coordination of benefits or nonduplication [nen-duplica-
tion] of benefits.

(1) Ifaclaim is submitted for covered services or benefits
for [i] which coordination of benefits is necessary under [pursaant to)
§§3.3501 - 3.3511 of this title (relating to Group Coordination of Bene-
fits), a successor rule adopted by the commissioner, or [and] §11.511(1)
of this title (relating to Optional Provisions) [is neeessary], the amount
paid as a covered claim by the primary plan is a required element
of a clean claim for purposes of the secondary plan's [preecessing of
the] claim processing and CMS-1500 (02/12), field 29, or CMS-1500
(08/05), field 29, or[; EMS-1500(12/90); field 29;] UB-04, field 54[;
or UB-92; field 54], as applicable, must be completed under [pursaant
to] subsection (b)(1)(GG), (2)(KK), and [(b)(hkdK); €2)¢H);] (3)(BB)[5
and (H(GG)] of this section.

(2) If a claim is submitted for covered services or bene-
fits for [in] which nonduplication [nen-duplieation] of benefits under
[pursuant to] §3.3053 of this title (relating to Non-duplication of Ben-
efits Provision) is an issue, the amounts paid as a covered claim by all
other valid coverage is a required element of a clean claim, and CMS-
1500 (02/12), field 29, or CMS-1500 (08/05), field 29, or[; EMS-1506
12/90); field 29;] UB-04, field 54[; or UB-92; field 54, as applicable,
must be completed under [pursuant to] subsection (b)(1)(GG), (2)(KK),
and [(b}DKK); 2)AD;] (3)(BB)[; and (4}GG)] of this section.

(3) 1If a claim is submitted for covered services or bene-
fits and the policy contains a variable deductible provision as set forth
in §3.3074(a)(4) of this title (relating to Minimum Standards for Ma-
jor Medical Expense Coverage), the amount paid as a covered claim
by all other health insurance coverages, except for amounts paid by
individually underwritten and issued hospital confinement indemnity,
specified disease, or limited benefit plans of coverage, is a required el-
ement of a clean claim, and CMS-1500 (02/12), field 29, or CMS-1500
(08/05), field 29, or[; EMS-1500 (12/90); field 29;] UB-04, field 54[;
or UB-92; field 54, as applicable, must be completed under [pursuant
te] subsection (b)(1)(GG), (2)(KK), and [(b)hekdo); )] 3)(BB)[:
and ((GG)] of this section. Despite [Notwithstanding] these require-
ments, an MCC [HMO er preferred provider earrier] may not require a
physician or a provider to investigate coordination of other health ben-
efit plan coverage.

(e) Submission of electronic clean claim. A physician or a
provider submits an electronic clean claim by [submitting a elaim] us-
ing the applicable format that complies with all applicable federal laws
related to electronic health care claims, including applicable implemen-
tation guides, companion guides, and trading partner agreements.

(f) Coordination of benefits on electronic clean claims. If a
physician or a provider submits an electronic clean claim that requires
coordination of benefits under [pursuant to] §§3.3501 - 3.3511 of this
title (relating to Group Coordination of Benefits), a successor rule
adopted by the commissioner, or §11.511(1) of this title [(relating to
Gpﬂeﬂalllfevasmﬂs)] the MCC [HMO eor preferred provider earrier]
processing the claim as a secondary payor must [shall] rely on the
primary payor information submitted on the claim by the physician or
the provider. The primary payor may submit primary payor informa-
tion electronically to the secondary payor using the ASC X12N 837
format and in compliance with federal laws related to electronic health

care claims, including applicable implementation guides, companion
guides, and trading partner agreements.

(g) Formatofelements. The elements of a clean claim set forth

in subsections (b) - (f) of this section, as [(b); (€); (d); (e); and (D); if]

applicable, must be complete, legible, and accurate.

(h) Additional data elements or information. The submission
of data elements or information on or with a claim form by a physician
or a provider in addition to those required for a clean claim under this
section does [shall] not render such claim deficient.

§21.2804. Requests for Additional Information from Treating Pre-

ferred Provider.

(a) If necessary to determine whether a claim is payable, an
MCC [HMO eor preferred provider earrier] may, within 30 days of re-
ceipt of a clean claim, request additional information from the treating
preferred provider. The time [petied] to request additional information
may be extended as allowed by §21.2819(c) of this title (relating to Cat-
astrophic Event). An MCC [HMO or preferred provider earrier] may
make only one request to the submitting treating preferred provider for
information under this section.

(b) (No change.)

(¢) AnMCC [HMO or preferred provider carrier| that requests
information under this section must [shall] determine whether the claim

is payable and pay or deny the claim, or audit the claim in compliance
[aceordanee] with §21.2809 of this title (relating to Audit Procedures),
on or before the later of:

(1) the 15th day after the date the MCC [HMO or preferred
provider earrier] receives the requested information as required under
subsection () of this section;

(2) the 15th day after the date the MCC [HMO er
provider earrier] receives a response under subsection (d) of this sec-
tion; or

(3) the latest date for determining whether the claim is
payable under §21.2807 of this title (relating to Effect of Filing a
Clean Claim).

(d) (No change.)
() An MCC must [HMO eor preferred provider earrier shall]

require the preferred provider responding to a request made under this
section to either attach a copy of the request to the response or in-
clude with the response[;] the name of the patient, the patient iden-
tification number, the claim number as provided by the MCC [HMO
or preferred provider earrier], the date of service, and the name of the
treating preferred provider. If the MCC [HMO or preferred provider
earrier| submitted the request for additional information electronically
in compliance [aceordanece] with federal requirements concerning elec-
tronic transactions, the treating preferred provider must submit the re-
sponse in compliance [aceordanee] with those requirements. To re-
sume the claims payment period as described in subsection (c) of this
section, the treating preferred provider must deliver the requested in-
formation in compliance with this subsection.

(f) (No change.)

$§21.2805. Requests for Additional Information from Other Sources.
(a) If an MCC [HMO eor preferred provider earrier] requests
additional information from a person other than the preferred provider
who submitted the claim, the MCC must [HMO eor preferred provider
earrier shall] provide[;] to the preferred provider who submitted the
claim[;] a notice containing the name of the physician, the provider, or
the other entity from whom the MCC [HMO or preferred provider ear-
rier] is requesting information. The MCC [HMO or preferred provider
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earrier] may not withhold payment beyond the applicable [21-; 30- o
45-day] statutory claims payment period pending receipt of informa-
tion requested under subsection (b) of this section. If, on receiving in-
formation requested under this subsection the MCC [HMO or preferred
provider earrier] determines that there was an error in payment of the
claim, the MCC [HMO eor earrier| may recover any
overpayment under §21.2818 of this title (relating to Overpayment of
Claims).

(b) An MCC must [HMO er preferred provider ecarrier shall|
request that the entity responding to a request made under this section
[te] attach a copy of the request to the response. If the request for ad-
ditional information was submitted electronically in compliance with
[in aceordanee with] applicable federal requirements concerning elec-
tronic transactions, the responding entity must submit the response in
compliance with [shall be submitted in accordance with] those require-
ments, if applicable.

(¢) (No change.)

§21.2806. Claim [€laims] Filing Deadline.

(a) Claim submission deadline. A physician or a provider must
submit a claim to an MCC [HMO er preferred provider earrier| not later
than the 95th day after the date the physician or the provider delivers
[prevides] the medical care or health care services for which the claim
is made. An MCC [HMO eor preferred provider earrier] and a physician
or a provider may agree, by contract, to extend the period for submitting
a claim. For a claim submitted by an institutional provider, the 95-day
period does not begin until the date of discharge. For a claim for which
coordination of benefits applies, the 95-day period does not begin for
submission of the claim to the secondary payor until the physician or
the provider receives notice of the payment or the denial from the pri-
mary payor.

(b) Failure to meet claim submission deadline. If a physician
or a provider fails to submit a claim in compliance with this section,
the physician or the provider forfeits the right to payment unless the
physician or the provider has certified that the failure to timely submit
the claim is a result of a catastrophic event in compliance [aceordance]
with §21.2819 of this title (relating to Catastrophic Event).

(c) Manner of claim submission. A physician or a provider
may submit claims via United States mail, first class; United States
mail, return receipt requested;[;] overnight delivery service;[;] elec-
tronic transmission;[;] hand delivery;[;] facsimile, if the MCC [HMO
or preferred provider earrier] accepts claims submitted by facsimile;[;]
or as otherwise agreed to by the physician or the provider and the MCC
[HMO eor preferred provider earrier]. An MCC must [HMO er pre-
ferred provider earrier shall] accept as proof of timely filing a claim
filed in compliance with this subsection or information from another
MCC [HMO er preferred provider earrier] showing that the physician
or the provider submitted the claim to the other MCC [HMO eor pre-
ferred provider earrier] in compliance with this subsection.

(d) Determining date of submission. Section 21.2816
[§212816] of this title (relating to Date of Receipt) determines the
date an MCC [HMO or preferred provider earrier] receives a claim.

(e) Duplicate claims.

(1) A physician or a provider may not submit a duplicate
claim prior to the 46th day, or the 3 1st day if filed electronically, [or the
22nd day if a claim for prescription beneﬁ%&] after the date the original
claim is received according to the provisions of §21.2816 of this title,
except as provided in paragraph (2) of this subsection for prescription
benefit claims.

(2) A physician or a provider may not submit a duplicate
claim for prescription benefits prior to the 22nd day, or the 19th day if

filed electronically, after the date the original claim is received accord-
ing to the provisions of §21.2816 of this title.

(3) An MCC [HMO er preferred provider earrier] that re-
ceives a duplicate claim prior to the applicable date specified in para-
graphs (1) and (2) of this subsection [46th day after receipt of the origi-
nal elaim; a duplicate electronic elaim prior to the 31st day after receipt
of the original claim; or a duplicate elaim for preseription benefits prior
to the 22nd day after receipt of the original elaim] is not subject to the
provisions of §21.2807 [§§21-2807] of this title (relating to Effect of
Filing a Clean Claim) or §21.2815 [21:2815] of this title (relating to
Failure to Meet the Statutory Claims Payment Period) with respect to
the duplicate claim.

$21.2807. Effect of Filing a Clean Claim.

(a) The statutory claims payment period begins to run upon re-
ceipt of a clean claim, including a corrected claim that is a clean claim,
from a preferred provider, under [pursuant to] §21.2816 of this title
(relating to Date of Receipt), at the address designated by the MCC
[HMO or preferred provider carrier], in compliance [accordance] with
§21.2811 of this title (relating to Disclosure of Processing Procedures),
whether it be the address of the MCC [HMO; preferred provider ear-
rier;] or any other entity, including a clearinghouse or a repricing com-
pany, designated by the MCC [HMO or preferred provider earrier] to
receive claims. The date of claim payment is determined in §21.2810
of this title (relating to Date of Claim Payment).

(b) After receipt of a clean claim and[;] prior to the expiration
of'the applicable statutory claims payment period specified in §21.2802
of this title (relating to Definitions), an MCC must [HMO ot preferred
provider earrier shall]:

(1) pay the total amount of the clean claim as specified in
[in accordanee with] the contract between the preferred provider and
the MCC [HMO or preferred provider earrier];

(2) deny the clean claim in its entirety after a determination
that the MCC [HMO eor preferred provider earrier] is not liable for the
clean claim and notify the preferred provider in writing why the clean
claim will not be paid;

(3) notify the preferred provider in writing that the entire
clean claim will be audited and pay 100 percent [100%] of the con-
tracted rate on the claim to the preferred provider; or

(4) pay the portion of the clean claim for which the MCC
[HMO or preferred provider earrier| acknowledges liability as specified
in [in aeeordanee with] the contract between the preferred provider and
the MCC [HMO eor preferred provider earrier], and:

(A) deny the remainder of the clean claim after a deter-
mination that the MCC [HMO or preferred provider earrier] is not liable
for the remainder of the clean claim and notify the preferred provider
in writing why the remainder of the clean claim will not be paid; or

(B) notify the preferred provider in writing that the re-
mainder of the clean claim will be audited and pay 100 percent [+60%]
of the contracted rate on the unpaid portion of the clean claim to the
preferred provider.

(c) With regard to a clean claim for a prescription benefit
subject to the statutory claims payment period specified in §21.2802
of this title, an HMO or preferred provider carrier shall, after receipt
of an electronically submitted clean claim for a prescription benefit
that is affirmatively adjudicated pursuant to Insurance Code Article
3.70-3C, §3A(f) (Preferred Provider Benefit Plans) and Insurance
Code §843.339, pay the prescription benefit claim within 21 calendar
days after the clean claim is adjudicated.
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(d) AnMCC or an MCC's [HMO eor preferred earrier
or an HMO's or preferred provider earrier's] clearinghouse that receives
an electronic clean claim is subject to the requirements of this subchap-
ter regardless of whether the claim is submitted together with, or in a
batch submission with, a claim that is deficient.

§21.2808.  Effect of Filing a Deficient Claim.
If an MCC [HMO eor preferred ider earrier] determines that a
submitted claim is [te be] deficient, the MCC must [HMO or preferred
provider earrier shall] notify the preferred provider submitting the
claim that the claim is deficient within 45 calendar days of the MCC's
[HMO's or preferred provider earrier's| receipt of the nonelectronic
claim, or within 30 days of receipt of an electronic claim. If an
MCC [HMO or preferred provider earrier] determines that a [an
submitted] claim for a prescription benefit is [to be]
deficient, the MCC must [HMO eor preferred provider earrier shall]
notify the provider that the claim is deficient within 21 calendar days
of the MCC's [HMO's or preferred provider earrier's] receipt of the
nonelectronic claim, or within 18 days of receipt of an electronic
claim.

$21.2809.  Audit Procedures.

(a) Notice and payment required. If an MCC [HMO er pre-
ferred provider earrier] is unable to pay or deny a clean claim, in whole
or in part, within the applicable statutory claims payment period speci-
fied in §21.2802 [§21-2802(28)] of this title (relating to Definitions) and
intends to audit the claim to determine whether the claim is payable,
the MCC must [HMO eor preferred provider earrier shall] notify the
preferred provider that the claim is being audited and pay 100 percent
[100%] of the contracted rate within the applicable statutory claims
payment period.

(b) Failure to provide notice and payment. An MCC [HMO er
provider earrier] that fails to provide notice [netification] of
the decision to audit the claim and pay 100 percent [100%] of the ap-
plicable contracted rate subject to copayments and deductibles within
the applicable statutory claims payment period, or, if applicable, the
extended periods allowed for by §21.2804(c) of this title (relating to
Requests for Additional Information from Treating Preferred Provider)
or §21.2819(c) of this title (relating to Catastrophic Event), may not
make use of the audit procedures set forth in this section. A preferred
provider that receives less than 100 percent [100%] of the contracted
rate [in eenjunection] with a notice of intent to audit has received an
underpayment and must notify the MCC [HMO or preferred provider
earrier| within 270 [186] days in compliance [aceordanee] with the pro-
visions of §21.2815(1)(2) [§2+-2815¢e)2)] of this title (relating to Fail-
ure to Meet the Statutory Claims Payment Period) to qualify to receive
a penalty for the underpaid amount.

(c) [€b)] Explanation of payment. The MCC must [HMO or
preferred provider earrier shall] clearly indicate on the explanation of
payment that the claim is being audited and that the preferred provider
is being paid 100 percent [100%] of the contracted rate, subject to com-
pletion of the audit. A nonelectronic [paper] explanation of payment
complies with this requirement if the notice of the audit is clearly and
prominently identified.

(d) [€e)] Audit deadline and requirements. The MCC must
[HMO or preferred provider earrier shall] complete the audit within
180 calendar days from receipt of the clean claim. The HMO or pre-
ferred provider carrier must [shall] provide written notice [netification]
of'the results of the audit. The MCC must include in the notice [shall in-
elade] a listing of the specific claims paid and not paid under [pursuaant

to] the audit, as well as a listing of specific claims and amounts for
which a refund is due and, for each claim, the basis and specific rea-
sons for requesting a refund. An MCC [HMO or preferred provider
earrier| seeking recovery of any refund under this section must [shall]

comply with the procedures set forth in §21.2818 of this title (relating
to Overpayment of Claims).

(e) [€&)] Requests for information. An MCC [HMO eor pre-
ferred provider earrier] may recover the total amount paid on the claim
under subsection (a) of this section if a physician or a provider fails to
timely provide additional information requested under [pursuant te] the
requirements of Insurance Code §1301.105 [Astiele 3-70-3C §3A(g)]
or §843.340(c). Section 21.2816 of this title (relating to Date of Re-
ceipt) applies to the submission and receipt of a request for information
under this subsection.

(f) [€e)] Opportunity for appeal. Prior to seeking a refund for a
payment made under this section, an MCC [HMO or preferred provider
earrier] must provide a preferred provider with the opportunity to ap-
peal the request for a refund in compliance [aceordanece] with §21.2818
of'this title. An MCC [HMO or preferred previder earrier| may not seek
to recover the refund until all of the preferred provider's internal appeal
rights under §21.2818 of this title have been exhausted.

(g) [€B] No admission of liability. Payments made under
[pursuant to] this section on a clean claim are not an admission that
the MCC [HMO or preferred provider earrier| acknowledges liability
on that claim.

$21.2811.

(a) In contracts with preferred providers, or in the physician
or the provider manual or other document that sets forth the procedure
for filing claims, or by any other method mutually agreed upon by the
contracting parties, an MCC [HMO or preferred provider earrier] must
disclose to its preferred providers:

(1) (No change.)

(2) the telephone number to [at] which preferred providers'
questions and concerns regarding claims may be directed;

Disclosure of Processing Procedures.

(3) any entity, along with its address, including physical
address and telephone number, to which the MCC [HMO or preferred
provider earrier| has delegated claim payment functions[; if appliea-
ble]; and

(4) the mailing address, [and] physical address, and tele-
phone number of any separate claims processing centers for specific

types of services[; if applicable].

(b) An MCC must [HMO eor preferred provider earrier shall]
provide no less than 60 calendar days prior written notice of any
changes of address for submission of claims, and of any changes
of delegation of claims payment functions, to all affected preferred
providers [with whom the HMO eor preferred provider ecarrier has
contracts].

$§21.2812.  Denial of Clean Claim Prohibited for Change of Address.

After a change of claims payment address or a change in delegation
of claims payment functions, an MCC [HMO er preferred provider
earrier] may not premise the denlal of a clean claim upon a preferred
provider's failure to file a [elean] claim within the claim [elaims] filing
deadline set forth in §21.2806 of this title (relating to Claim [Claims]
Filing Deadline), unless the MCC has given timely written notice as
required by §21.2811(b) of this title (relating to Disclosure of Process-
ing Procedures) [has been given].

$21.2813.  Requirements Applicable to Other Contracting Entities.

Any contract or delegation agreement between an MCC [HMO eor pre-
ferred provider earrier] and an entity that processes or pays claims, ob-
tains the services of physicians and providers to provide health care ser-
vices, or issues verifications or preauthorizations may not [be eonstrued

to] limit the MCC's [HMO's or preferred provider earrier's| authority
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or responsibility to comply with all applicable statutory and regulatory
requirements.

$§21.2814. [Eleetronie] Adjudication of Prescription Benefits.

If a prescription benefit does not require authorization by an MCC

[HMO or preferred provider earrier], the statutory claims payment pe-
riod must [shall] begin on the date of affirmative adjudication of the [&]
claim for a prescription benefit [that is eleetronically transmitted)].

$§21.2815.  Failure to Meet the Statutory Claims Payment Period.

(a) An MCC [HMO or preferred provider earrier] that deter-
mines under §21.2807 of this title (relating to Effect of Filing a Clean
Claim) that a claim is payable must pay the contracted rate owed on the
claim; and [shall]:

(1) if the claim is paid on or before the 45th day after the
end of the applicable [24-; 30- or 45-day] statutory claims payment
period, pay to a noninstitutional [the] preferred provider[; in addition
to the contracted rate owed on the elaim;] a penalty in the amount of
the lesser of:

(A) (No change.)
(B) $100,000;[-]

(2) if [H] the claim is paid on or after the 46th day and be-
fore the 91st day after the end of the applicable [21-; 36- or 45-day]
statutory claims payment period, pay to a noninstitutional [the] pre-
ferred provider[; in addition to the contracted rate owed on the elaim;]
a penalty in the amount of the lesser of:

(A) (No change.)
(B) $200,000;[-]

(3) if [H] the claim is paid on or after the 91st day after
the end of the applicable [21-; 30- or 45-day] statutory claims payment
period:[5]

(A) pay to the noninstitutional preferred provider[; in
addition to the contracted rate owed on the elaim;] a penalty computed
under paragraph (2) of this subsection; and

(B) pay to the Texas Health Insurance Pool until its dis-
solution, and after its dissolution to the Texas Department of Insur-
ance (the department) [pluas] 18 percent annual interest on the penalty
amount paid to a noninstitutional preferred provider under paragraph
(2) of this subsection. Interest under this paragraph [subseetion] ac-
crues beginning on the date the MCC [HM®O or preferred provider ear-
rier] was required to pay the claim and ending on the date the claim and
the penalty are paid in full to the noninstitutional provider;|[-]

(4) ifthe claim is paid to an institutional preferred provider
on or before the 45th day after the end of the applicable statutory claims
payment period, pay a penalty in the amount specified in subparagraphs
(A) or (B) of this paragraph. The MCC must pay 50 percent of the
penalty to the institutional preferred provider and 50 percent of the
penalty to the Texas Health Insurance Pool until its dissolution, and
after its dissolution to the department. The penalty under this paragraph
is in the amount of the lesser of:

(A) 50 percent of the difference between the billed
charges and the contracted rate; or

(B) $100,000;

(5) ifthe claim is paid to an institutional preferred provider
on or after the 46th day and before the 91st day after the end of the
applicable statutory claims payment period, pay a penalty in the amount
specified in subparagraphs (A) or (B) of this paragraph. The MCC must

pay 50 percent of the penalty to the institutional preferred provider and
fifty percent of the penalty to the Texas Health Insurance Pool until
its dissolution, and after its dissolution to the department. The penalty
under this paragraph is in the amount of the lesser of:

(A) 100 percent of the difference between the billed
charges and the contracted rate; or

(B) $200,000; and

(6) ifthe claim is paid to an institutional preferred provider
on or after the 91st day after the end of the applicable statutory claims

payment period:

(A) pay the penalty amount to the institutional provider
and the Texas Health Insurance Pool until its dissolution, and after its
dissolution to the department as specified in paragraph (5) of this sub-
section; and

(B) pay 18 percent annual interest on the penalty
amount computed under paragraph (5) of this subsection. Interest
under this paragraph accrues beginning on the date the MCC was
required to pay the claim and ending on the date the claim and the
institutional provider's portion of the penalty are paid in full. The
MCC must pay 50 percent of the interest to the institutional preferred
provider and 50 percent of the interest to the Texas Health Insurance
Pool until its dissolution, and after its dissolution to the department.

(b) The following examples demonstrate how to calculate
penalty amounts under subsection (a)(1) - (3) [¢a)] of this section:

(1) if [H] the contracted rate, including any patient financial
responsibility, is $10,000 and the billed charges are $15,000, and the
MCC [HMO or preferred earrier| pays the claim on or before
the 45th day after the end of the applicable statutory claims payment
period, the MCC must [HMO er preferred earrier shall] pay, in
addition to the amount owed on the claim, 50 percent of the difference
between the billed charges ($15,000) and the contracted rate ($10,000)
or $2,500. The basis for the penalty is the difference between the total
contracted amount, including any patient financial responsibility, and
the noninstitutional provider's billed charges;

(2) if the claim is paid on or after the 46th day and before
the 91st day after the end of the applicable statutory claims payment
period, the MCC must [HMO or preferred provider earrier shall] pay,
in addition to the contracted rate owed on the claim, 100 percent of the
difference between the billed charges and the contracted rate or $5,000;
and

(3) if the claim is paid on or after the 91st day after the
end of the applicable statutory claims payment period, the MCC must
[HMO or preferred provider carrier shall] pay to the noninstitutional
provider, in addition to the contracted rate owed on the claim, the
$5,000 penalty. The MCC must also pay to the Texas Health Insurance
Pool until its dissolution, and after its dissolution to the department[;
phas] 18 percent annual interest on the $5,000 penalty amount accruing
from the statutory claim payment deadline until the date the claim and
penalty are paid in full to the noninstitutional provider.

(c) Except as provided by this section, an MCC [HMO er pre-
ferred provider earrier| that determines under §21.2807 of this title that
a claim is payable, pays only a portion of the amount of the claim on or
before the end of the applicable [21-; 30- or 45-day] statutory claims
payment period, and pays the balance of the contracted rate owed for
the claim after that date must, in addition to paying the contracted
amount owed [shall]:

(1) if [H] the balance of the claim is paid to a noninstitu-
tional preferred provider on or before the 45th day after the applicable
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[21-; 30- or 45-day] statutory claims payment period, pay to the pre-
ferred provider[; in addition to the contracted amount ewed;] a penalty
on the amount not timely paid in the amount of the lesser of:

(A) (No change.)
(B) $100,000;[-]

(2) if [H] the balance of the claim is paid to a noninstitu-
tional preferred provider on or after the 46th day and before the 91st
day after the end of the applicable [21-; 30- or 45-day] statutory claims
payment period, pay to the preferred provider[; in addition to the con-
tracted amount ewed;] a penalty in the amount of the lesser of:

(A) (No change.)
(B) $200,000;[-]

(3) if [H] the balance of the claim is paid to a noninstitu-
tional preferred provider on or after the 91st day after the end of the
applicable [21— 30- or 45-day] statutory claims payment period, pay to
the preferred provider[; in addition to the contracted amount owed;] a
penalty computed under paragraph (2) of this subsection plus 18 per-
cent annual interest on the penalty amount. Interest under this sub-
section accrues beginning on the date the MCC [HMO er preferred
provider earrier] was required to pay the claim and ending on the date
the claim and the penalty are paid in full;[+]

(4) ifthe balance of the claim is paid to an institutional pre-
ferred provider on or before the 45th day after the applicable statutory
claims payment period, pay a penalty in the amount specified in sub-
paragraphs (A) and (B) of this paragraph. The MCC must pay 50 per-
cent of the penalty to the institutional preferred provider and 50 percent
of the penalty to the Texas Health Insurance Pool until its dissolution,
and after its dissolution to the department. The penalty under this para-
graph on the amount not timely paid is in the amount of the lesser of:

(A) 50 percent of the underpaid amount; or

(B) $100,000;

(5) ifthe balance of the claim is paid to an institutional pre-
ferred provider on or after the 46th day and before the 91st day after the
end of the applicable statutory claims payment period, pay a penalty in
the amount specified in subparagraphs (A) and (B) of this paragraph.
The MCC must pay 50 percent of the penalty to the institutional pre-
ferred provider and 50 percent of the penalty to the Texas Health In-
surance Pool until its dissolution, and after its dissolution to the depart-
ment. The penalty under this paragraph is in the amount of the lesser
of:

(A) 100 percent of the underpaid amount; or
(B) $200,000; and

(6) if the balance of the claim is paid to an institutional
preferred provider on or after the 91st day after the end of the appli-
cable statutory claims payment period, pay a penalty computed under
paragraph (5) of this subsection plus 18 percent annual interest on the
penalty amount. Interest under this subsection accrues beginning on
the date the MCC was required to pay the claim and ending on the
date the claim and the institutional provider's portion of the penalty are
paid in full. The MCC must pay 50 percent of the interest to the insti-
tutional preferred provider and 50 percent of the interest to the Texas
Health Insurance Pool until its dissolution, and after its dissolution to

the department.

(d) For the purposes of subsection (c) of this section, the un-
derpaid amount is calculated on the ratio of the balance owed by the
MCC [earrier] to the total contracted rate, including any patient finan-
cial responsibility, as applied to an amount equal to the billed charges

minus the contracted rate. For example, a claim for a contracted rate
to a noninstitutional preferred provider of $1,000 and billed charges of
$1,500 is initially underpaid at $600, with the insured owing $200 and
the MCC [HMO or preferred provider earrier] owing a balance of $200.
The MCC [HMO or preferred provider carrier] pays the $200 balance
on the 30th day after the end of the applicable statutory claims pay-
ment period. The amount the MCC [HMO or preferred provider ear-
rier] initially underpaid, $200, is 20 percent of the contracted rate. To
determine the penalty, the MCC [HMO eor preferred provider earrier]
must calculate 20 percent of the billed charges minus the contracted
rate, which is $100. This amount represents the underpaid amount for
subsection (c)(1) of this section. The MCC [Therefore; the HMO or

provider earrier] must pay, as a penalty, 50 percent of $100,

or $50.

(e) For purposes of calculatlng a penalty when an MCC
[HMO or preferred provider earrier] is a secondary plan MCC [earrier]
for a claim, the contracted rate and billed charges must be reduced in
proportion to [aceerdanee with] the percentage of the entire claim that
is owed by the secondary plan MCC [earrier]. The following example
illustrates this method: Carrier A pays 80 percent of a claim to a
noninstitutional preferred provider for a contracted rate of $1,000 and
billed charges of $1,500, leaving $200 unpaid as the patient's financial
responsibility. The patient has coverage through Carrier B that is
secondary, and Carrier B will owe the $200 balance under [pursuant
to] the coordination of benefits provision of Carrier B's policy. If
Carrier B fails to pay the $200 within the applicable statutory claims
payment period, Carrier B will pay a penalty based on the percentage
of the claim that it owed. The contracted rate for Carrier B will
[therefore] be $200 (20 percent of Carrier A's $1,000 contracted rate),
and the billed charges will be $300 (20 percent of $1,500). Although
Carrier B may have a contracted rate with the provider that is different
from [than] Carrier A's contracted rate, it is Carrier A's contracted rate
that establishes the entire claim amount for the purpose of calculating
Carrier B's penalty.

(f) An MCC [HMO or preferred provider earrier] is not liable

for a penalty under this section:

(1) if the failure to pay the claim within [in aceerdanee
with] the applicable statutory claims payment period is a result of a
catastrophic event that the MCC [HMO er preferred provider earrier]
certified according to the provisions of §21.2819 of this title (relating
to Catastrophic Event); or

(2) if the claim was paid in compliance [accordance] with
§21.2807 of this title, but for less than the contracted rate, and:

(A) the preferred provider notifies the MCC [HMO or

preferred provider earrier] of the underpayment after the 270th day af-
ter the date the underpayment was received; and

(B) the MCC [HMO or earrier] pays
the balance of the claim on or before the 30th day after the date the
insurer receives the notice of underpayment.

(g) Subsection (f) of this section does not relieve the MCC

[HMO or preferred provider earrier| of the obligation to pay the re-
maining unpaid contracted rate owed the preferred provider.

(h) An MCC [HMO er preferred provider earrier| that pays a
penalty under this section must [shall] clearly indicate on the explana-
tion of payment the amount of the contracted rate paid, the amount of
the billed charges as submitted by the physician or the provider, and the
amount paid as a penalty. A nonelectronic [ren-eleetronie] explanation
of payment complies with this requirement if it clearly and prominently
identifies the notice of the penalty amount.

§21.2816. Date of Receipt.
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(a) A written communication, including a claim, referenced
under this subchapter is subject to and must [shall] comply with this
section unless otherwise stated in this subchapter.

(b) An entity subject to these rules may deliver written com-
munications as follows:

(1) submit the communication by United States mail, first
class;[;] by United States mail, return receipt requested; or by overnight
delivery;

(2) - (4) (No change.)
(¢) - (d) (No change.)

(e) Ifaclaim is submitted electronically, the claim is presumed
received on the date of the electronic verification of receipt by the MCC
[HMO or preferred provider earrier] or the MCC's [HMO's or preferred
provider earrier's] clearinghouse. If the MCC's [HMO's or preferred
provider earrier's] clearinghouse does not provide a confirmation of re-
ceipt of the claim or a rejection of the claim within 24 hours of submis-
sion by the physician, or the provider, or the physician's or provider's
clearinghouse, the physician's or provider's clearinghouse must [shall]
provide the confirmation. The physician's or provider's clearinghouse
must be able to verify that the claim contained the correct payor iden-
tification of the entity to receive the claim.

(H) - (g) (No change.)

(h) Any entity submitting a communication under subsection
(b)(1) - (4) of this section may choose to maintain a mail log to pro-
vide proof of submission and establish date of receipt. The entity must
[shall] fax or electronically transmit a copy of the mail log, if used,
to the receiving entity at the time of the submission of a communica-
tion and include another copy with the relevant communication. The
log must [shall] identify each separate claim, request for information,
or response included in a batch communication. The mail log must
[shall] include the following information: name of claimant; address of
claimant; telephone number of claimant; claimant's federal tax identi-
fication number; name of addressee; name of MCC [HMO er preferred
provider earrier]; designated address;[;] date of mailing or hand de-
livery; subscriber name; subscriber ID number; patient name; date(s)
of service or occurrence; [service/oecurrencee;] delivery method;[;] and
claim number, if applicable.

§21.2817.

Unless otherwise provided in this subchapter, contracts between MCCs

[HMOs or preferred provider carriers] and preferred providers may
[shall] not include terms that [which]:

Terms of Contracts.

(1) extend the statutory or regulatory time frames; or

(2) waive the preferred provider's right to recover reason-
able attorney's fees and court costs under [pursuant to] Insurance Code
§1301.108 [Astiele 3-70-3€ §3A(n)] and §843.343.

§21.2818.  Overpayment of Claims.

(a) AnMCC [HMO er preferred provider earrier] may recover
a refund due to overpayment or completion of an audit if:
(1) the MCC [HMO er preferred provider earrier] notifies
the physician or the provider of the overpayment not later than the
180th day after the date of receipt of the overpayment; or

(2) the MCC [HMO eor preferred previder earrier| notifies
the physician or the provider of the completion of an audit under
§21.2809 of this title [the subehapter] (relating to Audit Procedures
[Audits]).

(b) Notification under subsection (a) of this section must
[shall]:

(1) be in written form and include the specific claims and
amounts for which a refund is due, and for each claim, the basis and
specific reasons for the request for refund;

(2) (No change.)

(3) describe the methods by which the MCC [HMO er pre-
ferred provider earrier] intends to recover the refund.

(c) A physician or a provider may appeal a request for refund
by providing written notice of disagreement with the refund request
not later than 45 days after receipt of notice described in subsection (a)
of this section. Upon receipt of written notice under this subsection,
the MCC must [HMO er provider earrier shall] begin the
appeal process provided for in the MCC's [HMO's or preferred provider
carrier's] contract with the physician or the provider.

(d) An MCC [HMO er preferred previder earrier] may not re-
cover a refund under this section until:

(1) for overpayments, the later of the 45th day after notifi-
cation under subsection (a)(1) of this section or the exhaustion of any
physician or provider appeal rights under subsection (c) of this section,
where the physician or the provider has not made arrangements for pay-
ment with an MCC [HMO er preferred provider earrier]; or

(2) for audits, the later of the 30th day after notification un-
der subsection (a)(2) of this section or the exhaustion of any physician
or provider appeal rights under subsection (c) of this section, where the
physician or the provider has not made arrangements for payment with

an MCC [HMO eor preferred provider earrier].
(e) If an MCC [HMO or preferred provider ecarrier] is a sec-

ondary payor and pays a portion of a claim that should have been paid
by the MCC [HMO or preferred provider earrier| that is the primary
payor, the secondary payor may only recover overpayment from the
MCC [HMO or preferred provider earrier] that is primarily responsible
for that amount. If the portion of the claim overpaid by the secondary
payor was also paid by the primary payor, the secondary payor may
recover the amount of overpayment from the physician or the provider
that received the payment under the procedures set forth in this section.

(f) Subsections (a) - [threugh] (e) of this section do not affect
an MCC's [a earrier's] ability to recover an overpayment in the case of
fraud or a material misrepresentation by a physician or a provider.

$21.2819. Catastrophic Event.

(a) An MCC, a [HMO; preferred provider earrier;] physician,
or a provider must notify the department if, due to a catastrophic event,
it is unable to meet the deadlines in §§21.2804 [of this title] (relat-
ing to Requests [Reguest] for Additional Information from Treating
Preferred Provider), 21.2806 (relating to Claim [Claims] Filing Dead-
line), 21.2807 (relating to Effect of Filing a Clean Claim), 21.2808 (re-
lating to Effect of Filing a Deficient Claim), 21.2809 (relating to Audit
Procedures), and 21.2815 [of this title] (relating to Failure to Meet the
Statutory Claims Payment Period)of this title, as applicable. The entity
must send the notification required under this subsection to the depart-
ment within five days of the catastrophic event.

(b) Within 10 [ten] days after the entity returns to normal busi-
ness operations, the entity must send a certification of the catastrophic
event to the Life/Health and HMO Intake Team [department; to the
Life/Health/HMO Eilings Intake Division], Texas Department of Insur-
ance, P.O. Box 149104, Mail Code 106-1E, Austin, Texas 78714-9104.
The certification must:

(1) be in the form of a sworn affidavit from:
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(A) for a physician or a provider, the physician, the
provider, the office manager, the administrator, [administraters] or
their designees; or

(B) for an MCC [HMO or preferred provider earrier], a

corporate officer or a [the] corporate officer's designee;|-]

(2) identify the specific nature and date of the catastrophic
event; and

(3) identify the length of time the catastrophic event caused
an interruption in the claims submission or processing activities of the
physician, the provider, or the MCC [HMO or preferred provider ear-
rier].

(c) (No change.)
$§21.2820. Identification Cards.

(a) An identification card, or other similar document that in-
cludes information necessary to allow enrollees and insureds to access
services or coverage under an HMO evidence of coverage, [ef] a pre-
ferred provider benefit plan, or an exclusive provider benefit plan that is
issued by an MCC [HMO er preferred provider earrier] subject to this
subchapter must [pursuant to §21.2801 of this title (relating to Seope)

shall] comply with the requirements of this section.

(b) An identification card or other similar document issued to
enrollees or to insureds must [shall] include the following information:

(1) the name of the enrollee or the insured;

(2) the first date on which the enrollee or the insured be-
came eligible for benefits under the plan or a toll-free number that a
preferred provider may use to obtain such information; [and)]

(3) for an exclusive provider benefit plan, the acronym
"EPO" or the phrase "Exclusive Provider Organization"; and

(4) [3)] the letters "TDI" or "DOI" prominently displayed
on the front of the card or the document.

[(c) The requirements of this section apply to an HMO cvi-
dence of coverage or a preferred provider benefit plan issued or re-
newed on or after Eebruary 1; 2004
$21.2821.

(a) An MCC must [HMO er preferred provider earrier shall]
submit to the department quarterly claims payment information in
compliance [accordanee] with the requirements of this section.

(b) The MCC must [HMO er preferred provider earrier shall]
submit the report required by subsection (a) of this section to the de-
partment on or before:

Reporting Requirements.

(1) May 15th for the months of January, February, and
March of each year;

(2) August 15th for the months of April, May, and June of
each year;

(3) November 15th for the months of July, August, and
September of each year; and

(4) February 15th for the months of October, November,
and December of each preceding calendar year.

fte) The HMO or preferred provider earrier shall submit the
first report required by this section to the department on or before Feb-
ruary 15, 2004 and shall include information for the months of Septem-
ber, October; November and December of the prior ealendar year}

(c) [€)] The report required by subsection (a) of this section
must [shall] include, at a minimum, the following information:

(1) number of claims received from noninstitutional [nen-
institational | preferred providers;

(2) number of claims received from institutional preferred
providers;

(3) number of clean claims received from noninstitutional
[nen-institutional] preferred providers;

(4) number of clean claims received from institutional pre-
ferred providers;

(5) number of clean claims from noninstitutional [aen-in-
stitutional] preferred providers paid within the applicable statutory
claims payment period;

(6) number of clean claims from noninstitutional [ren-in-
stitutional| preferred providers paid on or before the 45th day after the
end of the applicable statutory claims payment period,

(7) number of clean claims from institutional preferred
providers paid on or before the 45th day after the end of the applicable
statutory claims payment period;

(8) number of clean claims from noninstitutional [ren-in-
stitational] preferred providers paid on or after the 46th day and before
the 91st day after the end of the applicable statutory claims payment
period;

(9) number of clean claims from institutional preferred
providers paid on or after the 46th day and before the 91st day after
the end of the applicable statutory claims payment period;

(10) number of clean claims from noninstitutional [nen-in-
stitutional| preferred providers paid on or after the 91st day after the
end of the applicable statutory claims payment period;

(11) number of clean claims from institutional preferred
providers paid on or after the 91st day after the end of the applicable
statutory claims payment period;

(12) number of clean claims from institutional preferred
providers paid within the applicable statutory claims payment period;

(13) number of claims paid under [putsuant to] the provi-
sions of §21.2809 of this title (relating to Audit Procedures);

(14) number of requests for verification received under

§19.1719 [pursuant to §19-1724] of this title (relating to Verification

for Health Maintenance Organizations and Preferred Provider Benefit
Plans);

(15) number of verifications issued under §19.1719
[pursuant to §19-1724] of this title;
(16) number of declinations of requests for verifications,

under §19.1719[; pursuant to §19-1724] of this title;

(17) number of certifications of catastrophic events sent to
the department;

(18) number of calendar days business was interrupted for
each corresponding catastrophic event;

(19) number of electronically submitted, affirmatively ad-
judicated pharmacy claims received by the MCC [HMO er preferred
provider earrier];

(20) number of electronically submitted, affirmatively ad-

judicated pharmacy claims paid within the 18-day [2}-day] statutory
claims payment period;
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(21) number of electronically submitted, affirmatively ad-
judicated pharmacy claims paid on or before the 45th day after the end
of the 18-day [21-day] statutory claims payment period,;

(22) number of electronically submitted, affirmatively ad-
judicated pharmacy claims paid on or after the 46th day and before the
91st day after the end of the 18-day [21-day] statutory claims payment
period; and

(23) number of electronically submitted, affirmatively ad-
judicated pharmacy claims paid on or after the 91st day after the end
of the 18-day [21-day] statutory claims payment period.

(d) [¢e)] An MCC must [HMO er preferred carrier
shall] annually submit to the department, on or before August 15th,
at a minimum, information related to the number of declinations of
requests for verifications from July 1st of the prior year to June 30th of
the current year, in the following categories:

(1) policy or contract limitations:

(A) premium payment time frames [timeframes| that
prevent verifying eligibility for a 30-day period,

(B) policy deductible, specific benefit limitations, or
annual benefit maximum;

(C) Dbenefit exclusions;

(D) no coverage or change in membership eligibility,
including individuals not eligible, not yet effective, or for whom mem-
bership is canceled [caneelled];

(E) preexisting [pre-existing| condition limitations; and
(F) other;[-]
(2) declinations due to an inability to obtain necessary in-

formation in order to verify requested services from the following per-
sons:

(A) the requesting physician or provider;
(B) any other physician or provider; and
(C) any other person.

$21.2822.  Administrative Penallties.

(a) An MCC [HMO er earrier] that fails to
comply with §21.2807 of this title (relating to Effect of Filing a Clean
Claim) for more than two percent of clean claims submitted to the
MCC [HMO er preferred provider earrier] is subject to an adminis-
trative penalty under [pursuant to the] Insurance Code[;] §843.342(k)

1301.137(k) [Atrtiele 3:70-3€ seetion 31|, as applicable.

(b) The percentage of the MCC's [HMO eor preferred
earrier's] compliance with §21.2807 of this title must [shall] be deter-
mined on a quarterly basis and must [shall] be separated into a compli-
ance percentage for noninstitutional preferred provider claims and in-
stitutional preferred provider claims. Claims paid in compliance with
§21.2809 of this title (relating to Audit Procedures) are not included in
calculating the compliance percentage under this section.

$§21.2823.  Applicability to Certain Noncontracting [Nen-Contract-
ing| Physicians and Providers.

The provisions of §19.1719 of this title (relating to Verification for
Health Maintenance Organizations and Preferred Provider Benefit
Plans) [§§19-1724] and §21.2807 of this title (relating to [Verification
and] Effect of Filing a Clean Claim) apply to a physician or a provider
that provides to an enrollee or an insured of an MCC [HMO et
preferred provider earrier]:

(1) (No change.)

(2) specialty or other medical care or health care services at
the request of the MCC [HMO; preferred provider earrier], the physi-
cian, or the provider because the services are not reasonably available
from a physician or a provider who is included in the MCC's [HMO's

or preferred provider carrier's] network.
§21.2824.  Applicability.

The amendments to §§21.2801 - 21.2803, 21.2807 - 21.2809, and
21.2811 - 21.2817 of this title (relating to Scope, Definitions, Ele-
ments of a Clean Claim, Effect of Filing a Clean Claim, Effect of
Filing Deficient Claim, Audit Procedures, Disclosure of Processing
Procedures, Denial of Clean Claim Prohibited for Change of Address,
Requirements Applicable to Other Contracting Entities, Electronic
Adjudication of Prescription Benefits,[-] Failure to Meet the Statutory
Claims Payment Period, Date of Receipt, and Terms of Contracts),
and new §§21.2804 - 21.2806, [§§]21.2818, 21.2819, and 21.2821 -
21.2825 of this title (relating to Requests for Additional Information
from Treating Preferred Provider, Requests for Additional Informa-
tion from Other Sources, Claims Filing Deadline, Overpayment of
Claims, Catastrophic Event, Reporting Requirements, Administrative
Penalties, Applicability to Certain Non-Contracting Physicians and
Providers, Applicability, and Severability) apply to services provided,
or inpatient services beginning, under [pursuant to] contracts entered
into or renewed between an MCC [HMO or preferred provider earrier]
and a preferred provider on or after October 5, 2003, and to services
provided or hospital confinements beginning on or after October 5,
2003, by physicians and providers that do not have a contract with an

MCC [HMO or preferred provider carrier].
$§21.2825.  Severability.

If a court of competent jurisdiction holds that any provision of this sub-
chapter or its application to any person or circumstance [is inconsistent
wﬁhaﬂystamkeseffh{ssta{%is&neeﬂsﬁmﬁeﬂa%ef] is invalid for any
reason, the invalidity does not affect other provisions or applications
of this subchapter that can be given effect without the invalid provi-
sion or application, and to this end the provisions of this subchapter

are severable [remaining provisions of this subchapter shall remain in
full effeet].

$21.2826. Waiver.

In compliance with Insurance Code §1211.001, the [The] provisions
in [ef Fexas] Insurance Code Chapter 1301, §1301.069, §1301.162,
and Subchapters C and C-1; Chapter 1213; [Attieles 3-70-3C; Sections
3A; 3C-3); 10-12; and 21.52Z:] Chapter 843, §843.209, §843.319, and
Subchapter J [and Seetions 843209 and 843-319]; as well as this sub-
chapter and §§3.3703(a)(20), 11.901(a)(11), 19.1718 [§§3-3703(20);
H-90110); 191723, and 19.1719 [1914724] of this title (relating to
Contracting Requirements, Required Provisions, Preauthorization for
Health Maintenance Organizations and Preferred Provider Benefit
Plans, and Verification for Health Maintenance Organizations and
Preferred Provider Benefit Plans, respectively) are not applicable to
Medicaid and Children's Health Insurance Program [(CHIP)] plans
provided by an MCC [HMO er preferred provider earrier] to persons
enrolled in the medical assistance program established under [Chapter
32;] Human Resources Code Chapter 32[;] or the child health plan
established under [Chapter 62;] Health and Safety Code Chapter 62.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 4,
2013.
TRD-201305045
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Sara Waitt

General Counsel

Texas Department of Insurance

Earliest possible date of adoption: December 15, 2013
For further information, please call: (512) 463-6327
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CHAPTER 25. INSURANCE PREMIUM

FINANCE

SUBCHAPTER E. EXAMINATIONS AND
ANNUAL REPORTS

28 TAC §25.88

The Texas Department of Insurance (department) proposes
amendments to 28 Texas Administrative Code §25.88, con-
cerning an assessment that will be used to cover the general
administrative expenses of the department's regulation of insur-
ance premium finance companies. The proposed amendments
are necessary to adopt the rate of assessment to ensure that
there are sufficient funds to meet the expenses of performing
the department's statutory responsibilities for examining, inves-
tigating, and regulating insurance premium finance companies.
Under §25.88, the department levies a rate of assessment to
cover the department's general administrative expenses for
fiscal year 2014.

The department has determined that the estimated revenue
need requires the collection of the minimum assessment amount
of $250 from each insurance premium finance company for
calendar year 2014.

The department proposes an amendment in the first sentence of
the section to update the reference to the year in the section to
2014.

The department proposes amendments in the first and second
sentences of the section that are nonsubstantive in nature to
conform with the department's writing style guides. In the first
sentence, the department deletes the word "the" before the In-
surance Code citation. In the second sentence of the section, the
department updates the address and replaces "TPA/Premium
Finance" with "Market Conduct" as the recipient, and adds the
proper mail code.

The following paragraphs provide an explanation of the method-
ology the department used to determine its assessments for in-
surance premium finance companies for 2014.

In general, the department's 2014 revenue need (the amount
that must be funded by maintenance taxes or fees; examination
overhead assessments; the department's self-directed budget
account, as established under Insurance Code §401.252; and
premium finance exam assessments) is determined by calculat-
ing the department's total cost need, and subtracting from that
number funds resulting from fee revenue and funds remaining
from fiscal year 2013.

To determine its total cost need, the department combined costs
from the following: (i) appropriations set out in Chapter 1411 (SB
1), Acts of the 83rd Legislature, Regular Session, 2013 (the Gen-
eral Appropriations Act), which come from two funds, the Gen-
eral Revenue Dedicated - Texas Department of Insurance Op-
erating Account No. 0036 (Account No. 0036) and the General
Revenue Fund - Insurance Companies Maintenance Tax and In-
surance Department Fees; (ii) funds allowed by Insurance Code

Subchapters D and F of Chapter 401 as approved by the com-
missioner for the self-directed budget account in the Treasury
Safekeeping Trust Company to be used exclusively to pay ex-
amination costs associated with salary, travel, or other person-
nel expenses; (iii) an estimate of other costs statutorily required
to be paid from those two funds and the self-directed budget ac-
count, such as fringe benefits and statewide allocated costs; and
(iv) an estimate of the cash amount necessary to finance both
funds and the self-directed budget account from the end of the
2014 fiscal year until the next assessment collection period in
2015. From these combined costs, the department subtracted
costs attributable to the Division of Workers' Compensation and
the workers' compensation research and evaluation group.

The department determined how to allocate the revenue need to
be attributed to each funding source using the following method:

For each section within the department that provides services
directly to the public or the insurance industry, the department
allocated the costs for providing those direct services on a per-
centage basis to each funding source, such as the maintenance
tax or fee line, the premium finance assessment, the examina-
tion assessment, the self-directed budget account as limited by
Insurance Code §401.252, or another funding source.

The department applied these percentages to each section's an-
nual budget to determine the total direct cost to each funding
source. The department calculated a percentage for each fund-
ing source by dividing the total directly allocated to each funding
source by the total of the direct cost. The department used this
percentage to allocate administrative support costs to each fund-
ing source. Examples of administrative support costs include
services provided by human resources, accounting, budget, the
commissioner's administration, and information technology. The
department calculated the total of direct costs and administrative
support costs for each funding source.

The department's examination division bases its current alloca-
tion on the number of hours market conduct staff performs ex-
aminations on premium finance companies.

To complete the calculation of the revenue need, the department
combined the costs allocated to the premium finance assess-
ment source and the self-directed source attributable to regula-
tion of premium finance insurance companies. The department
subtracted the fiscal year 2014 estimated amount of premium
finance fee revenue and the estimated combined 2013 ending
funding balance of the premium finance assessment source and
the self-directed budget account attributable to premium finance
from the amount of the combined costs for regulation of pre-
mium finance insurance companies. The resulting balance was
the amount of revenue need for the purpose of calculating the
premium finance assessment rate. The department divided the
revenue need by the estimated loan dollar volume to determine
the proposed rate of assessment for premium finance insurance
companies. Based on this, the department determined that the
estimated revenue need requires the collection of the minimum
assessment amount of $250 from each insurance premium fi-
nance company.

FISCAL NOTE. Joe Meyer, assistant chief financial officer, has
determined that for each year of the first five years the proposal
will be in effect, the expected fiscal impact on state government
is estimated income of $51,000 to the Texas Department of In-
surance examination self-directed account in the Texas Treasury
Safekeeping Trust Company. There will be no fiscal implications
for local government as a result of enforcing or administering the
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proposed section, and there will be no effect on local employ-
ment or local economy.

PUBLIC BENEFIT/COST NOTE. Mr. Meyer also has determined
that for each year of the first five years the proposed amended
section is in effect, the public benefit expected as a result of en-
forcing the section will be sufficient funds to cover the depart-
ment's expenses for regulating insurance premium finance com-
panies.

There are two components of costs for entities required to com-
ply with the proposal: the cost to gather information and com-
plete the required forms, and the cost of the assessment.

The actual cost of gathering the information required to fill out the
form and complete the form will be the same for micro, small, and
large businesses. A person familiar with the accounting records
of the company and accounting practices in general will proba-
bly perform the activities necessary to comply with the section.
Such persons are similarly compensated by micro, small, and
large insurance premium finance companies. The compensation
is generally between $24 and $40 an hour. The department es-
timates that, regardless of whether the company is micro, small,
or large, the required form can be completed in two hours.

The requirement to pay the assessment is the result of the leg-
islative enactment of the statute that imposes the assessment
and is not a result of the adoption or enforcement of this pro-
posal.

There is no difference in proposed rates of assessment for micro,
small, and large businesses. The cost of the assessment to a
premium finance company in 2014, regardless of whether the
company is micro, small, or large, will be $250, which has been
the minimum assessment cost under §25.88 in previous years.

The department, after considering the purpose of the authorizing
statute, does not believe it is legal or feasible to waive or modify
the statutorily mandated requirements of the proposal for small
and micro businesses.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL AND MICRO BUSINESSES.
As required by Government Code §2006.002(c), the department
has determined that the proposal may have an adverse eco-
nomic effect on approximately 104 to 122 licensed insurance
premium finance companies that are small or micro businesses
required to comply with the proposed rules. Adverse economic
impact may result from costs associated with the amount of the
required examination fee resulting from this proposal. The cost
of compliance will not vary between large businesses and small
or micro businesses, and the department's cost analysis and re-
sulting estimated costs in the public benefit/cost note portion of
this proposal is equally applicable to small or micro businesses.
The total cost of compliance to large businesses and small or mi-
cro businesses is not dependent on the size of the business, but
rather is dependent on each insurance premium finance com-
pany paying the $250 minimum assessment.

In accord with Government Code §2006.002(c-1), the depart-
ment has considered other regulatory methods to accomplish
the objectives of the proposal that will also minimize any adverse
impact on small and micro businesses.

The primary objective of the proposal is to promulgate a rule ad-
dressing the rate of assessment to cover the department's statu-
tory responsibilities for examining, investigating, and regulating
insurance premium finance companies in 2014.

The other regulatory methods considered by the department to
accomplish the objectives of the proposal and to minimize any
adverse impact on small and micro businesses include: (i) not
adopting the proposed rule, (ii) adopting different assessment for
small and micro businesses, and (iii) exempting small and micro
businesses from the assessment requirements.

Not adopting the proposed rule. Without adopting a rule the de-
partment will be unable to collect the necessary funds to cover
costs of the examination function of the department. The pur-
pose of conducting examinations is to monitor the activities and
solvency of premium finance companies. Failure of the depart-
ment to perform its examination functions could result in public
harm if an insurance premium finance company ceased com-
pliance with the Insurance Code or became insolvent and this
was not detected because of the lack of regular examinations.
Not adopting the rule would also result in premium finance com-
panies being out of compliance with Insurance Code §651.006,
which requires a licensed insurance premium finance company
to pay an amount that covers the direct and indirect costs of an
examination or investigation and a proportionate share of the
general administrative expense attributable to the regulation of
licensed insurance premium finance companies. This option has
been rejected.

Adopting a different assessment for small and micro businesses.
The proposed assessment is already based on the most equi-
table methodology the department can develop. The department
applies an assessment methodology that this year results in an
assessment of $250. This amount is equal to the minimum as-
sessment required by previous versions of the rule extending
back to its initial adoption in 1995. The department anticipates
that a small or micro business that would be most susceptible to
economic harm would be one that has a lower loan dollar vol-
ume. However, based on the proposed rule, a small or micro
business would pay this minimum assessment, thereby reduc-
ing its risk of economic harm. This option has been rejected.

Exempting small and micro businesses from the assessment re-
quirements. As previously noted, the current methodology used
to develop the proposed amendments is already the most equi-
table that the department can develop. The department applies a
methodology that contemplates companies, including those that
are small or micro businesses, paying the minimum assessment
that has been required under this section. However, if the as-
sessment were completely eliminated for small or micro busi-
nesses, the department would need to completely revise its cal-
culations to shift costs to other insurers and entities, which would
result in a less balanced methodology. This option has been re-
jected.

TAKINGS IMPACT ASSESSMENT. The department has de-
termined that no private real property interests are affected by
this proposal and that this proposal does not restrict or limit
an owner's right to property that would otherwise exist in the
absence of government action, and so does not constitute a tak-
ing or require a takings impact assessment under Government
Code §2007.043.

REQUEST FOR PUBLIC COMMENT. If you want the depart-
ment to consider written comments on the proposal, you must
submit them no later than 5:00 p.m. on December 15, 2013 to
Sara Waitt, General Counsel, Mail Code 113-2A, Texas Depart-
ment of Insurance, P.O. Box 149104, Austin, Texas 78714-9104.
You must simultaneously submit an additional copy of the com-
ment to Joe Meyer, Assistant Chief Financial Officer, Financial
Services, Mail Code 108-3A, Texas Department of Insurance,
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P.O. Box 149104, Austin, Texas 78714-9104. You should sep-
arately submit any request for a public hearing to the Office of
the Chief Clerk, Mail Code 113-2A, Texas Department of Insur-
ance, P.O. Box 149104, Austin, Texas 78714-9104, before the
close of the public comment period. If the department holds a
hearing, the department will consider written and oral comments
presented at the hearing.

STATUTORY AUTHORITY. The amendments are proposed
under Insurance Code §§201.001(a)(1), (b), and (c); 651.003;
651.005(b); 651.006(a); and 36.001.

Insurance Code §201.001(a)(1) states that the Texas Depart-
ment of Insurance operating account is an account in the gen-
eral revenue fund, and that the account includes taxes and fees
received by the commissioner or comptroller that are required
by the Insurance Code to be deposited to the credit of the ac-
count. Section 201.001(b) states that the commissioner must
administer money in the Texas Department of Insurance operat-
ing account and may spend money from the account in accord
with state law, rules adopted by the commissioner, and the Gen-
eral Appropriations Act. Section 201.001(c) states that money
deposited to the credit of the Texas Department of Insurance op-
erating account may be used for any purpose for which money
in the account is authorized to be used by law.

Insurance Code §651.003 authorizes the commissioner to adopt
and enforce rules necessary to administer Insurance Code
Chapter 651.

Insurance Code §651.005(b) requires that the department
deposit an assessment or fee associated with examination
costs, as defined by §401.251, to the account described by
§401.156(a).

Insurance Code §651.006(a) requires each insurance premium
finance company licensed by the department to pay an amount
imposed by the department to cover the direct and indirect costs
of examinations and investigations and a proportionate share
of general administrative expenses attributable to regulation of
insurance premium finance companies.

Insurance Code §36.001 provides that the commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of the Texas Department of Insurance under
the Insurance Code and other laws of this state.

CROSS REFERENCE TO STATUTE. The following statutes are
affected by this proposal: Insurance Code §§201.001(a)(1), (b),
and (c); 651.003; 651.005(b); and 651.006(a)

$25.88.  General Administrative Expense Assessment.

No later than April 1, 2014 [2643], each insurance premium finance
company holding a license issued by the department under [the] In-
surance Code Chapter 651 must pay an assessment to cover the gen-
eral administrative expenses attributable to the regulation of insurance
premium finance companies. An insurance premium finance company
must send payment to the Texas Department of Insurance, Financiall;]
- Market Conduct [FPA/Premium Einanee], Mail Code 9999 [999], 333
Guadalupe, P.O. Box 149104, Austin, Texas 78701-9104. The assess-
ment to cover general administrative expenses is $250.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 4,

2013.

TRD-201305044

Sara Waitt

General Counsel

Texas Department of Insurance

Earliest possible date of adoption: December 15, 2013
For further information, please call: (512) 463-6327

¢ L4 ¢
TITLE 34. PUBLIC FINANCE

PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS

CHAPTER 3. TAX ADMINISTRATION
SUBCHAPTER S. MOTOR FUEL TAX
34 TAC §3.434

The Comptroller of Public Accounts proposes an amendment to
§3.434, concerning liquefied gas tax decal.

Subsection (a) states this rule applies only to motor fuel trans-
actions that take place on or after January 1, 2004. Motor fuel
transactions that occur prior to January 1, 2004, are governed by
sections in Texas Administrative Code, Title 34, Part 1, Chapter
3, Subchapter L. The amendment removes subsection (a). Sub-
sequent subsections are re-lettered and corrections to subsec-
tions referenced are made throughout the section.

Subsections (a) and (g)(2) are amended to implement House
Bill 2148, 83rd Legislature, 2013. Subsection (a) deletes the
reference to natural gas and methane as a means of powering
a motor vehicle that is required to obtain a liquefied gas decal.
Subsection (g)(2) is amended to allow the use of a Class T lique-
fied gas decal for compressed natural gas and liquefied natural
gas transit vehicles operated by metropolitan transit authorities
and regional transit authorities under Tax Code, §162.312.

John Heleman, Chief Revenue Estimator, has determined that
for the first five-year period the rule will be in effect, there will
be no significant revenue impact on the state or units of local
government.

Mr. Heleman also has determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as a
result of enforcing the rule will be by clarifying which vehicles are
not required to obtain a liquefied gas decal, and which vehicles
are allowed to use such a decal. This rule is proposed under Tax
Code, Title 2, and does not require a statement of fiscal impli-
cations for small businesses. There is no significant anticipated
economic cost to individuals who are required to comply with the
proposed rule.

Comments on the proposal may be submitted to Teresa G. Bo-
stick, Manager, Tax Interpretations & Publications Division, P.O.
Box 13528, Austin, Texas 78711-3528. Comments must be re-
ceived no later than 30 days from the date of publication of the
proposal in the Texas Register.

The amendment is proposed under Tax Code, §111.002, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.

The amendment implements Tax Code, §§162.302, 162.3021,
162.305, 162.306, and 162.312.
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$3.434.  Liquefied Gas Tax Decal [(Tax Code; §§162:302; 162.3021;

fa) Effeetive date: This rule applies only to moter fuel trans-
actions that take place on or after January 1; 2004. Metor fuel transae-
tions that occur prior to January 1, 2004, will be governed by sections
in Texas Administrative Code, Title 34, Part 1, Chapter 3, Subchapter
o

(a) [(b)] Use of decal. Except as provided in subsections (b),
(c) [€e); €], and (f) [€g)] of this section, a person who operates a mo-
tor vehicle that is required to be licensed in Texas for use on the pub-
lic highways of Texas and that is powered by [natural gas; methane;]
ethane, propane, butane, or a mixture of those gases, including a mo-
tor vehicle equipped to use liquefied gas interchangeably with another
motor fuel, must:

(1) obtain from the comptroller a liquefied gas decal; and

(2) prepay the liquefied gas tax to the comptroller on an
annual basis.

(b) [€e)] Motor Vehicle Dealer. A motor vehicle dealer regis-
tered under Transportation Code, Chapter 503, must pay the liquefied
gas tax to a licensed liquefied gas dealer when the fuel is delivered into
the fuel supply tanks of each motor vehicle that display a motor vehicle
dealer decal and that is held for resale.

(c) [€&)] Interstate trucker. An interstate trucker registered un-
der a multistate tax agreement (International Fuel Tax Agreement),
must pay the liquefied gas tax to a licensed liquefied gas dealer when the
fuel is delivered into the fuel supply tanks of motor vehicles that have
two axles and a registered gross weight in excess of 26,000 pounds;
have three or more axles, or are used in combination and the regis-
tered gross weight of the combination exceeds 26,000 pounds, and that
display current multistate tax agreement (International Fuel Tax Agree-
ment) decals.

(d) [€e)] Vehicle registered in another state. A liquefied gas tax
decal cannot be issued to a motor vehicle registered in a state other than
Texas. Owners of such vehicles must pay tax to a licensed liquefied gas
dealer on fuel delivered into the fuel supply tanks.

(e) [€D] Application. Each person purchasing liquefied gas for
use in a liquefied gas powered motor vehicle must submit an annual
application to the comptroller for each vehicle.

(1) Initial application. An applicant initially applying for a
liquefied gas tax decal for a Class A - F motor vehicle must purchase a
decal based on an estimate of miles that will be driven during the next
one-year period.

(2) Renewal. The applicant must produce an ending
odometer reading on the renewal application. In the absence of an
ending odometer reading, the previous year's mileage will be presumed
to be at least 15,000 miles. Applications for the upcoming year should
be submitted during the month of expiration of the current decal.

(A) The liquefied gas tax does not apply to miles trav-
eled outside the state. A record of miles traveled by the motor vehicle
outside Texas must be maintained and submitted with the renewal each
year. The record must include the date(s) of travel, beginning and end-
ing odometer readings and destination.

(B) Special use vehicles. Vehicles required to be li-
censed for highway use but whose main purpose, design, and use is
off the highway may renew a liquefied gas decal for a rate less than
the mileage indicated on the odometer if a record or log indicating the
miles traveled on the highway by the vehicle is maintained and attached
to the renewal application.

() [€2)] Exceptions.

(1) School district transportation and county exceptions.
The liquefied gas tax does not apply to liquefied gas sold to public
school districts and counties in this state, or to commercial transporta-
tion companies providing transportation services to public school dis-
tricts in this state. These transportation companies must obtain letters
of exception from the comptroller, as discussed in §3.448 of this title
(relating to Transportation Services for Texas Public School Districts).

(2) Decal not required. A public school district, a com-
mercial transportation company providing transportation services to a
public school district and holding a valid letter of exception from the
comptroller, or a county in this state operating a motor vehicle pow-
ered by liquefied gas is not required to prepay the liquefied gas tax and
obtain a decal for the motor vehicle.

(2) [@] Rate schedule.

(1) The following rate schedule (based on mileage driven
the previous year) applies.
Figure: 34 TAC §3.434(g)(1)
[Figure: 34 TAC §3:434¢(h)(H)]

(2) Transit company. A special use liquefied gas tax decal
and tax is required for the following type of vehicles: Class T: Transit
carrier vehicles operated by a transit company, $444. The Class T spe-
cial use liquefied gas decal may be displayed by compressed natural
gas and liquefied natural gas transit carrier vehicles that qualify under
Tax Code, §162.312.

(h) [] Display of decal. The decal shall be affixed to the
inside, lower right corner of the windshield (passenger side) of the ve-
hicle. An expired or invalid liquefied gas tax decals shall be removed
before installing a new decal or transferring ownership of the motor
vehicle.

(1) [6)] Refunds; transfer of decal. If a motor vehicle bearing
a liquefied gas tax decal is sold, transferred, destroyed, or the lique-
fied gas carburetor system (regulator or fuel supply tank) is removed
from the motor vehicle the owner is entitled to a refund of the unused
portion of the advanced taxes paid for the decal year. The owner must
submit to the comptroller the liquefied gas tax decal with an affidavit
identifying the motor vehicle and circumstances for requesting a re-
fund. The comptroller shall refund that portion of the tax payment that
corresponds to the number of complete months remaining in the decal
year.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 4,
2013.

TRD-201305047

Ashley Harden

General Counsel

Comptroller of Public Accounts

Earliest possible date of adoption: December 15, 2013
For further information, please call: (512) 475-0387

¢ ¢ ¢

CHAPTER 9. PROPERTY TAX ADMINISTRA-
TION
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SUBCHAPTER L. PROCEDURES FOR
PROTESTING COMPTROLLER PROPERTY
VALUE STUDY AND AUDIT FINDINGS

34 TAC §9.4301, §9.4317

The Comptroller of Public Accounts proposes amendments to
§9.4301 and §9.4317, concerning Subchapter L, Procedures for
Protesting Comptroller Property Value Study and Audit Findings.
These sections are being amended to provide added clarification
and to provide appraisal districts with additional information re-
garding results of protests filed by eligible property owners.

John Heleman, Chief Revenue Estimator, has determined that
for the first five-year period the rule will be in effect, there will
be no significant revenue impact on the state or units of local
government.

Mr. Heleman also has determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as a
result of enforcing the rule will be by improving the administration
of local property valuation and taxation. The proposed amend-
ment would have no fiscal impact on small businesses. There is
no significant anticipated economic cost to individuals who are
required to comply with the proposed rule.

Comments on the amendments may be submitted to Deborah
Cartwright, Director, Property Tax Assistance Division, P.O. Box
13528, Austin, Texas 78711-3528. Comments must be received
no later than 30 days from the date of publication of the proposal
in the Texas Register.

These amendments are proposed under Government Code,
§403.303(c) which provides for the comptroller to adopt rules
governing the conduct of protest hearings.

These amendments implement Government Code, §403.303(c).
$9.4301.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

Definitions.

(1) Agent--A petitioner may designate an agent to act on
behalf of the petitioner in protesting comptroller's findings pursuant to
this subchapter. Except as provided in paragraph (7) of this section, a
petitioner may designate only one agent per protest. The agent is the
individual that the petitioner, if acting through an agent, is required to
designate in the petition to perform the following activities on behalf
of the petitioner:

(A) receive and act on all notices, orders, decisions, ex-
ceptions, replies to exceptions, and any other communications regard-
ing the petitioner's protest;

(B) resolve any matter raised in petitioner's protest;
(C) argue and present evidence at any hearing on peti-

tioner's protest and authorize individuals other than the agent to argue
and present evidence at a hearing on petitioner's protest; and

(D) any other action required of petitioner.

(2) ALJ--An Administrative Law Judge employed by the
State Office of Administrative Hearings.

(3) Clerical error--A numerical error that is or results from
a mistake or failure in writing, copying, transcribing, entering or re-
trieving computer data, computing, or calculating. In this subchapter,
"clerical error" does not include an error that is or results from a mistake

in judgment or reasoning. In this subchapter, "clerical error" does not
include any claim regarding the conduct of the study generally, such as
a claim of a study design defect; only district-specific numerical errors
are included in the definition of "clerical error."

(4) Division--The comptroller's Property Tax Assistance
Division.

(5) Division director--Director of the comptroller's Prop-
erty Tax Assistance Division. Except as otherwise provided in this
subchapter, all petitions and other documents related to a protest shall
be filed or served, as applicable, by delivery to the division director.

(6) Eligible property owner--A property owner in a school
district or school district split whose property is included in the study
conducted by the comptroller under Government Code, §403.302 and
whose tax liability on such property is $100,000 or more. A property
owner is an "eligible property owner" only in a school district or school
district split in which all of the requirements of this subsection are met.
Property is "included in the study" only if, in conducting the study,
the comptroller appraised or otherwise assigned a value other than lo-
cal value to the property and the value of the property is reflected on
the study's confidence interval detail for the school district or school
district split in which the property was located. Additionally, in the
case of a protest of the comptroller's findings under Government Code,
§403.302(h), the property must not have been deleted from the study
before final findings were certified to the commissioner of education.
In the case of a protest of the comptroller's findings under Government
Code, §403.302(g), the property owner's property must be included in
the study for the year in which the preliminary findings were made that
are the subject of the protest. In the case of a protest of the comp-
troller's findings under Government Code, §03.302(h), the property
owner's property must have been included in the study for the year that
is the subject of the audit under protest. Property is not "included in the
study" in the case of a protest under Government Code, §403.302(g) or
(h) by virtue of any calculations made pursuant to Government Code,
§403.302(c-1), (d), (d-1), (e), (i) - (k) and a property owner does not
have standing to protest such calculations.

(7) Petition--The documents and supporting evidence filed
by petitioner in accordance with this subchapter to protest the comptrol-
ler's findings under Government Code, §403.302(g) or (h). A petitioner
is limited to one petition per audit or property value study, except that
a petitioner protesting property value study findings may file a separate
petition solely to address self report corrections pursuant to §9.4305(g)
of this title (relating to Who May Protest). If a petitioner files one pe-
tition to protest property value study findings and a separate petition
pursuant to §9.4305(g) of this title, the petitioner may designate differ-
ent agents for each protest. If a petitioner files one petition to protest
both property value study findings and to address self report correc-
tions pursuant to §9.4305(g) of this title, the petitioner may designate
only one agent.

(8) Petitioner--A school district or eligible property owner
who submits a petition to protest the comptroller's findings under Gov-
ernment Code, §403.302(g) or (h). In addition, an appraisal district
may be a petitioner if it is authorized in writing by a school district to
file a petition to protest and the school district is not filing a petition
to protest. Unless the context clearly indicates otherwise, in this sub-
chapter, the term "petitioner" includes petitioner's agent. When, in this
subchapter, information is to be provided to or served on a petitioner,
such information, except as otherwise provided in this subchapter, shall
be provided to or served on the agent designated by petitioner or, if no
agent has been designated, to petitioner's designated employee contact.

(9) SOAH--The State Office of Administrative Hearings.
A matter may be referred to SOAH only by the comptroller.
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(10) Comptroller--The Comptroller of Public Accounts
and employees and designees of the Comptroller of Public Accounts.

(11) School district split--Each portion of a school district
located in different counties where properties are appraised by differ-
ent appraisal districts. The property value study is conducted by school
district split in school districts that are located in two or more coun-
ties; therefore, protests under this subchapter that are filed regarding a
school district that is located in two or more counties may only be filed
in the split(s) in which the protesting party has standing and the protest
is otherwise permitted as provided in this subchapter. As used in this
subchapter, unless the context clearly indicates otherwise, "school dis-
trict" means an applicable school district split for a school district that
is located in two or more counties.

$9.4317.  Effect of Final Decision and Certification of Changes.

(a) A final decision ordering changes to findings made as
a result of a school district's protest or other final resolution of the
protest under this subchapter resulting in changes to preliminary find-
ings arising from a school district's protest will change Government
Code, §403.302 findings for the school district or school district split
regarding which the protest was filed and Tax Code, §5.10 findings
for all appraisal districts in which the school district or school district
split is located.

(b) A final decision ordering changes to findings made as a re-
sult of a property owner's protest or other final resolution of the protest
under this subchapter resulting in changes to preliminary findings aris-
ing from a property owner's protest will change Government Code,
§403.302 findings for the school district(s) or school district split(s)
regarding which the protest was filed [in which the property that is
the subjeet of the protest is loecated] and Tax Code, §5.10 findings for
the appraisal district(s) in which the school district(s) or school district
split(s) [preperty that is the subjeet of the protest] is located. After final
resolution of a property owner's protest resulting in changes in prelim-
inary findings and involving property located in two or more school
districts or school district splits that is valued as a unit, the division
will provide to each appraisal district in which the property is located
and to the protesting taxpayer a list of value ratios calculated on the
revised unit value for each school district and school district split lo-
cated within the appraisal district in which the property is located. The
list is provided for informational purposes only and will not impact the
values certified to the commissioner of education.

(c) A final decision ordering changes to findings made as a
result of an appraisal district's protest authorized by this subchapter or
other final resolution of the protest under this subchapter resulting in
changes to preliminary findings arising from an authorized appraisal
district's protest will change Government Code, §403.302 findings for
the school district or school district split regarding which the protest
was filed and Tax Code, §5.10 findings for the appraisal district.

(d) [€e)] Certification of changes to preliminary findings. Un-
less the comptroller determines that circumstances require otherwise,
the comptroller shall certify to the commissioner of education all
changes to Government Code, §403.302(g) preliminary findings on or
before August 15 of the year following the year of the study.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 1,
2013.

TRD-201304986

Ashley Harden

General Counsel

Comptroller of Public Accounts

Earliest possible date of adoption: December 15, 2013
For further information, please call: (512) 475-0387

¢ ¢ ¢

TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 19. DEPARTMENT OF FAMILY
AND PROTECTIVE SERVICES

CHAPTER 700. CHILD PROTECTIVE
SERVICES

The Health and Human Services Commission proposes, on
behalf of the Department of Family and Protective Services
(DFPS), new §700.332, concerning eligibility for foster care day
care services; and an amendment to §700.1013, concerning
who is eligible for child-care services, in its chapter governing
Child Protective Services. The purpose of the sections is to
implement Senate Bill (SB) 430, which was passed in the 83rd
Legislature, Regular Session, as well as to clarify the existing
criteria for authorizing child-care services. SB 430 requires
DFPS to implement a process to verify that each foster parent
and kinship caregiver (also referred to as "relative or other
designated caregiver") seeking monetary assistance for day
care has attempted to find day care services through community
services, such as Head Start or pre-K. SB 430 stemmed from a
Legislative Budget Board (LBB) Government Effectiveness and
Efficiency Report recommendation to contain DFPS day care
costs. Specifically, the LBB recommended that the legislature
amend statute and require DFPS to standardize the process of
verifying that caregivers eligible for foster and kinship day care
cannot be served through any other community resources. SB
430 further instructed that DFPS rules specify the documen-
tation requirements in order for the foster parent and kinship
caregiver to comply with the verification requirement. The bill
prohibits DFPS from offering monetary assistance for day care
unless the caregiver submits the required documentation or
DFPS determines that a waiver of the requirement is necessary
to make an emergency placement in the best interest of the
child. The proposed rules implement the required verification
process and specify the criteria for granting a waiver of a
verification requirement.

The proposal also places existing policy in rules with respect to
(1) the eligibility requirements for offering day care services to
foster parents, and (2) the ability of the Assistant Commissioner
for Child Protective Services to grant a good-cause waiver to the
current eligibility requirements that are unrelated to SB 430.

A summary of the changes follows:

New §700.332: (1) defines relevant terms; (2) provides that for
a foster parent to be eligible for day care, the following crite-
ria must be met: (a) each foster parent must work outside the
home 40 hours per week or more; (b) the foster parent must
be a resident of Texas; and (3) the foster parent must provide
written verification of the foster parent's attempts to secure com-
munity resources; (4) requires the creation of a priority system in
policy; (5) authorizes DFPS to waive the requirement of written
verification of attempts to secure community resources if the re-
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quirement would interfere with an emergency placement in the
child's best interest; and (6) provides for a good cause waiver
by the Assistant Commissioner for Child Protective Services of
requirements other than the verification process.

The amendment to §700.1013: (1) defines relevant terms; (2)
amends current eligibility criteria to add the requirement the care-
giver provide written verification of the caregiver's attempts to
secure community resources; (3) authorizes DFPS to waive the
requirement of written verification of attempts to secure commu-
nity resources if the requirement would interfere with an emer-
gency placement in the child's best interest; and (4) provides for
a good cause waiver by the Assistant Commissioner for Child
Protective Services of current requirements other than the veri-
fication process.

Cindy Brown, Chief Financial Officer of DFPS, has determined
that for the first five-year period the proposed sections will be in
effect there will be no fiscal implications for state or local govern-
ment as a result of enforcing or administering the sections.

Ms. Brown also has determined that for each year of the first five
years the sections are in effect the public benefit anticipated as
a result of enforcing the sections will be that more foster parents
and kinship caregivers may avail themselves of community day
care resources and DFPS day care costs could experience a
concomitant reduction. There will be no effect on large, small, or
micro-businesses because the proposed change does not im-
pose new requirements on any business and does not require
the purchase of any new equipment or any increased staff time
in order to comply. There is no anticipated economic cost to per-
sons who are required to comply with the proposed sections.

HHSC has determined that the proposed new section and
amendment do not restrict or limit an owner's right to his or her
property that would otherwise exist in the absence of govern-
ment action and, therefore, do not constitute a taking under
§2007.043, Government Code.

Questions about the content of the proposal may be directed to
Lori L. Lewis-Conerly at (512) 438-4747 in DFPS's Child Protec-
tive Services Division. Electronic comments may be submitted
to Marianne.McDonald@dfps.state.tx.us. Written comments on
the proposal may be submitted to Texas Register Liaison, Le-
gal Services-482, Department of Family and Protective Services
E-611, P.O. Box 149030, Austin, Texas 78714-9030 within 30
days of publication in the Texas Register.

SUBCHAPTER C. ELIGIBILITY FOR CHILD
PROTECTIVE SERVICES
40 TAC §700.332

The new section is proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The new section implements Texas Family Code §264.124 and
§264.755(d) and (e).

§700.332.  Eligibility for Foster Care Day Care Services.

(a) In this section, the following terms have the following
meanings:

(1) "Day care" means the assessment, care, training, edu-
cation, custody, treatment, or supervision of a foster child by a person
other than the child's foster parent for less than 24 hours a day, but at
least two hours a day, three or more days a week.

(2) "Emergency placement that is in the child's best inter-
est" means that despite the exercise of reasonable diligence, compli-
ance with the Department's verification process regarding the availabil-
ity of community day care resources would interfere with a placement
that is in the child's best interest.

(b) To the extent funds are available, DFPS may provide day
care to a foster parent if:

(1) each foster parent in the home works outside the home
40 hours per week or more;

(2) the foster parent is a resident of Texas; and

(3) the foster parent verifies in writing that the foster parent
has attempted to find appropriate day-care services for the child through
community services, including:

(A) Head Start programs;

(B) Prekindergarten classes;

(C) Early education programs offered in public schools;

and

(D) Any other available and appropriate resources in
the foster parent's community.

(c) To monitor the spending of funds, a priority system among
foster parents will also be established in policy. The priority system
will be based upon need, but at a minimum will require:

(1) adetermination by DFPS that the provision of day care
is critical to maintaining the placement of the child with the foster par-
ent; and

(2) at least one child placed by DFPS:

(A) isunder six years of age or over six years of age but
in day care during a scheduled break in the public school system; or

(B) has a developmental delay (including physical,
emotional, and cognitive or language) or physical disability.

(d) Notwithstanding any other provision of this section, if
DFPS determines that requiring the written verification of a foster par-
ent's attempts to find appropriate community day-care services would
prevent an emergency placement in the child's best interest, DFPS may
waive the submission of the written verification of the foster parent's
attempts. DFPS is authorized to require the submission of the written
verification at any point following the initial authorization of day-care
services.

(e) The Assistant Commissioner for Child Protective Services
may grant a good cause waiver of any of the requirements in paragraphs
(1) and (2) of subsection (b) of this section, if that person determines
that:

(1) the placement cannot be sustained or is unlikely to be
sustained if the foster parent cannot receive day care;

(2) there is no reasonable alternative to the provision of day
care, such as a change in working hours; and

38 TexReg 8136 November 15, 2013 Texas Register


mailto:Marianne.McDonald@dfps.state.tx.us

(3) day care services are only authorized in increments that
are commensurate with the hours and days the foster parent and care-
givers must be outside the home for employment.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 30,
2013.

TRD-201304932

Cynthia O'Keeffe

General Counsel

Department of Family and Protective Services

Earliest possible date of adoption: December 15, 2013
For further information, please call: (512) 438-3437

¢ ¢ ¢

SUBCHAPTER J. ASSISTANCE PROGRAMS
FOR RELATIVES AND OTHER CAREGIVERS
DIVISION 1. RELATIVE AND OTHER
DESIGNATED CAREGIVER PROGRAM

40 TAC §700.1013

The amendment is proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.

The amendment implements Texas Family Code §264.124 and
§264.755(d) and (e).
$700.1013.  Who is eligible for child-care services?

(a) In this section, the following terms have the following
meanings:

(1) "Child-care services" has the same meaning as "day

care."

(2) "Day care" means the assessment, care, training, edu-

(2) the caregiver is a resident of Texas; and[-]

(3) the caregiver verifies in writing that the caregiver has
attempted to find appropriate day-care services for the child through
community services, including:

(A) Head Start programs;

(B) Prekindergarten classes;

(C) Early education programs offered in public schools;

and

(D) Any other available and appropriate resources in
the caregiver's community.

(c) [®] To monitor the spending of funds, a priority system
among caregivers will also be established in policy. The priority system
will be based upon need, but at a minimum will require:

(1) adetermination by DFPS that the provision of day care
[child-eare serviees] is critical to maintaining the placement of the child
with the caregiver; and

(2) at least one child placed by DFPS is:

(A) under six years of age or over six years of age but
in day care during a scheduled break in the public school system;[;] or

(B) at least one child placed by DFPS has a devel-
opmental delay (including physical, emotional, and cognitive or
language) or physical disability.

(d) Notwithstanding any other provision of this section, if
DFPS determines that requiring the written verification of a caregiver's
attempts to find appropriate community day-care services would
prevent an emergency placement in the child's best interest, DFPS
may waive the submission of the written verification of the caregiver's
attempts. DFPS is authorized to require the submission of the written
verification at any point following the initial authorization of day care
services.

(¢) The Assistant Commissioner for Child Protective Services
may grant a good cause waiver of any of the requirements in paragraphs
(1) and (2) of subsection (b) of this section if that person determines
that:

(1) the placement cannot be sustained or is unlikely to be
sustained if the caregivers cannot receive day care;

(2) there is no reasonable alternative to the provision of day
care, such as a change in working hours; and

(3) day care services are only authorized in increments that
are commensurate with the hours and days the relative caregiver must
be outside the home for employment.

cation, custody, treatment, or supervision of a child in DFPS conser-
vatorship by a person other than the child's caregiver for less than 24
hours a day, but at least two hours a day, three or more days a week.

(3) "Emergency placement that is in the child's best inter-
est" means that despite the exercise of reasonable diligence, compli-
ance with the Department's verification process regarding the availabil-
ity of community day care resources would interfere with a placement
that is in the child's best interest.

(b) [€2)] To the extent funds are available, DFPS may pro-
vide child-care services to a caregiver who meets the requirements in
§700.1003 of this title (relating to What are the eligibility requirements
for caregiver assistance?) if:

(1) all appropriate caregivers work outside the home 40
hours per week or more; [and]

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on October 30,
2013.

TRD-201304933

Cynthia O'Keeffe

General Counsel

Department of Family and Protective Services

Earliest possible date of adoption: December 15, 2013
For further information, please call: (512) 438-3437
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SUBCHAPTER E. INTAKE, INVESTIGATION,
AND ASSESSMENT

The Health and Human Services Commission proposes, on
behalf of the Department of Family and Protective Services
(DFPS), the repeal of §700.507; and new §§700.507, 700.551,
700.553, 700.555, 700.557, 700.559, 700.561, 700.563,
700.565, and 700.567, concerning response to allegations of
abuse and neglect and alternative response, in its chapter
governing Child Protective Services (CPS). The purpose of
this proposal is to implement Senate Bill (SB) 423, enacted
in the 83rd Regular Session of the Texas legislature. SB 423
amended Texas Family Code (TFC) §261.3015, to authorize
DFPS to conduct an alternative response to an investigation
that otherwise meets the criteria for a CPS investigation. An
alternative response is a protective intervention that involves an
assessment of the family, including a safety assessment, and
the provision of agreed-upon services and supports. The key
differences from a traditional investigation are: (1) There will
not be a formal finding about whether abuse/neglect occurred
and, thus, no designation of a perpetrator because such ad-
ministrative findings are not necessary to keep the child safe
in these cases; (2) As there is no designated perpetrator, there
will not be anyone added to the central registry as a result of the
intervention; and (3) Family engagement will be undertaken in
a less adversarial, more collaborative approach.

There are many anticipated benefits from implementing the al-
ternative response initiative. Studies from states that have im-
plemented an alternative response process have shown that a
child's safety is not compromised and found that families on the
alternative track felt more engaged and involved with decisions
made about their children. Caseworkers have reported that fam-
ilies on the alternative track were more cooperative and willing
to accept services.

Studies also indicate that having an alternative response sys-
tem generally contains costs. Since there is no formal finding of
abuse or neglect or designation of a perpetrator in a case fol-
lowing the alternative track, costly and time consuming admin-
istrative reviews and hearings are eliminated from these cases.
Moreover, studies have shown that states with an alternative re-
sponse system reduce costs over time because families follow-
ing the alternative track are less likely to have a subsequent re-
port or investigation.

Recognizing the benefits of alternative response, in 2011, Con-
gress amended the Child Abuse Prevention and Treatment Act
(CAPTA), mandating that all states receiving CAPTA funding
have some type of alternative response process (referred to
as "differential response" in CAPTA) in place by September 1,
2011.

DFPS currently meets the CAPTA requirements through its in-
vestigative screening process, which was originally implemented
in 2006 pursuant to TFC §261.3015. Using the authority under
the Texas Family Code to create a "flexible response system"
for investigations, there are currently two different tracks a re-
port can follow after it is referred to CPS from Statewide Intake.
Reports involving serious abuse allegations or young children
are immediately referred for a traditional investigation, while re-
ports requiring a less immediate response are referred for a for-
mal screening. With a formal screening, trained screeners do
preliminary information gathering on a report. Based on the in-
formation they gather, if the report does not meet the criteria to
warrant an investigation, the screener refers the family to any

available and needed community resources and then closes the
case without an investigation. Otherwise, the screener refers the
case to be assigned for a traditional investigation.

The alternative response initiative implemented by these pro-
posed rules will work within the already established formal
screening process. Serious abuse cases that do not meet the
criteria for an initial formal screening will continue to be referred
for a traditional investigation that follows all of the current
policies and procedures.

For cases that are eligible to be screened, screeners will con-
tinue to follow the same standards and procedures in closing
cases that do not need further action. But when a screener de-
termines that further action is needed, they will now have two
options. Cases meeting specified criteria will be referred to an
alternative response, with all other cases referred to a traditional
investigation.

Like cases on the investigative track, those referred to an alter-
native response will have a home visit, an assessment of the
family including a safety assessment and, if appropriate, ser-
vice planning and some form of ongoing CPS involvement for
a limited period of time. However, the form of the assessment,
service planning and CPS involvement may be different from a
traditional investigation and there will not be any formal abuse or
neglect finding or designation of a perpetrator.

Under the proposed alternative response model, a case in the al-
ternative response track may be reassigned to the investigation
track if a caseworker determines that the case is more serious
than originally identified, there is an imminent safety threat to the
child, or the case no longer meets the alternative response cri-
teria for some other reason. There will be a process to refer the
case for an investigation after taking any protective actions that
are immediately necessary. Under the currently contemplated
model, however, once a case is assigned for an investigation it
will stay on that track.

A summary of the changes follows:

Section 700.507 is repealed and proposed as new. The new
section sets forth all the actions DFPS is authorized to take in re-
sponse to a report that initially appears to meet the criteria for an
investigation by CPS, which are: (1) Closure of the intake report
without further action by CPS if staff determine after contacting
a professional or other credible source that the child's safety can
be assured without an investigation or alternative response; (2)
A preliminary investigation and administrative closure of the case
when CPS determines the allegations have already been inves-
tigated, that it lacks jurisdiction to investigate, or initial, credible
contacts refute the allegations of abuse or neglect or risk thereof
and the children in the family appear to be safe from abuse and
neglect and risk thereof in the foreseeable future; (3) An abbre-
viated investigation with a disposition of "ruled out" if CPS staff
determine that no abuse or neglect has occurred and that is un-
likely any abuse or neglect will occur in the foreseeable future;
(4) A thorough investigation resulting in a case disposition and
role designation for each alleged perpetrator and alleged victim;
or (5) An alternative response as provided in new Division 2 of
Subchapter E of this title (relating to Alternative Response). The
new section also clarifies the circumstances under which DFPS
is not required to interview a person wh