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Appointments 
Appointments for October 15, 2013 

Appointed to the Texas State Board of Public Accountancy for a term 
to expire January 31, 2017, Phillip Worley of Hebbronville (replacing 
Catherine Rodewald of Dallas who resigned). 

Appointed to the University of Houston System Board of Regents for a 
term to expire August 31, 2019, Durga Agrawal of Houston (replacing 
Nelda Luce Blair of The Woodlands whose term expired). 

Appointed to the University of Houston System Board of Regents for 
a term to expire August 31, 2019, Paula M. Mendoza of Houston (re-
placing Mica Mosbacher of Austin whose term expired). 

Appointed to the University of Houston System Board of Regents for 
a term to expire August 31, 2019, Peter K. Taaffe of Austin (replacing 
Jacob Monty of Houston whose term expired). 

Appointed as Justice of the Eleventh Appellate District, Place 3, ef-
fective October 31, 2013, for a term until the next General Election 
and until his successor shall be duly elected and qualified, John Melvin 
Bailey of Cisco. Mr. Bailey is replacing Justice Terry McCall of Co-
manche who retired. 

Appointed to the Low-Level Radioactive Waste Disposal Compact 
Commission for a term to expire September 1, 2019, Brandon Troy 
Hurley of Grapevine (replacing Milton B. Lee, II of San Antonio who 
resigned). 

Appointed to the Texas State Technical College System Board of Re-
gents for a term to expire August 31, 2019, Ivan A. Andarza of Austin 
(replacing Eugene Seaman of Corpus Christi whose term expired). 

Appointed to the Texas State Technical College System Board of Re-
gents for a term to expire August 31, 2019, Keith Honey of Longview 
(replacing Michael Northcutt, Sr. of Longview whose term expired). 

Appointed to the Texas State Technical College System Board of Re-
gents for a term to expire August 31, 2019, Ellis Skinner, II of Dallas 
(Mr. Skinner is being reappointed). 

Appointed to the Texas Health Services Authority Corporation for a 
term to expire June 15, 2015, Frederick J. Buckwold of Houston (reap-
pointed). 

Appointed to the Texas Health Services Authority Corporation for a 
term to expire June 15, 2015, David C. Fleeger of Austin (reappointed). 

Appointed to the Texas Health Services Authority Corporation for a 
term to expire June 15, 2015, Matthew J. Hamlin of Argyle (reap-
pointed). 

Appointed to the Texas Health Services Authority Corporation for a 
term to expire June 15, 2015, James L. Martin of Austin (reappointed). 

Appointed to the Texas Health Services Authority Corporation for a 
term to expire June 15, 2015, Edward W. Marx of Colleyville (reap-
pointed). 

Appointed to the Texas Health Services Authority Corporation for a 
term to expire June 15, 2015, Kathleen K. Mechler of Fredericksburg 
(reappointed). 

Appointed to the Texas Health Services Authority Corporation for a 
term to expire June 15, 2015, William A. Phillips, Jr. of San Antonio 
(reappointed). 

Appointed to the Texas Health Services Authority Corporation for a 
term to expire June 15, 2015, Judith D. Powell of The Woodlands (reap-
pointed). 

Appointed to the Texas Health Services Authority Corporation for 
a term to expire June 15, 2015, Jennifer L. Rangel of Austin (reap-
pointed). 

Appointed to the Texas Health Services Authority Corporation for a 
term to expire June 15, 2015, Stephen Yurco of Austin (reappointed). 

Appointments for October 31, 2013 

Promoted to the rank of Brigadier General in Headquarters, Texas State 
Guard, Austin, Texas with all rights, privileges and emoluments ap-
pertaining to this office, effective November 1, 2013, David Cohen of 
Austin. 

Appointed to the Texas Emissions Reduction Plan Advisory Board for 
a term to expire February 1, 2015, David T. Allen of Austin (replacing 
Ken Pelt of Kountze who no longer qualifies). 

Appointed to the Texas State Board of Examiners of Psychologists, 
effective November 1, 2013, for a term to expire October 31, 2019, 
Timothy F. Branaman of Dallas (reappointed). 

Appointed to the Texas State Board of Examiners of Psychologists, 
effective November 1, 2013, Angela Downes of Irving (reappointed). 

Appointed to the Texas State Board of Examiners of Psychologists, 
effective November 1, 2013, Lou Ann Mock of Bellaire (reappointed). 

Appointed to the Texas Animal Health Commission for a term to expire 
September 6, 2019, William F. Edmiston, Jr. of Eldorado (Dr. Edmis-
ton is being reappointed). 

Appointed to the Texas Animal Health Commission for a term to expire 
September 6, 2019, Kenneth G. Jordan of San Saba (Mr. Jordan is 
being reappointed). 

Appointed to the Texas Animal Health Commission for a term to ex-
pire September 6, 2019, Joe L. Leathers of Guthrie (Mr. Leathers is 
replacing Mark Wheelis of Houston whose term expired). 

Appointed to the Texas Animal Health Commission for a term to ex-
pire September 6, 2019, Thomas E. Oates of Huntsville (Mr. Oates is 
replacing Richard Winters of Brady whose term expired). 

Appointed to the Texas Animal Health Commission for a term to expire 
September 6, 2019, Eric D. White of Mason (Mr. White is replacing 
Randy Brown of Lubbock whose term expired). 
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Appointed to the Texas Animal Health Commission for a term to expire 
September 6, 2019, Jay R. Winter of Lubbock (Mr. Winter is replacing 
Chuck Real of Marion whose term expired). 

Appointments for November 5, 2013 

Appointed to the Judicial Compensation Commission for a term to ex-
pire February 1, 2019, Robert E. Lindsey, III of Goldthwaite (Mr. Lind-
sey is replacing Tommy Harwell of El Paso whose term expired). 

Appointed to the Texas Judicial Council for a term to expire June 30, 
2019, Richard S. Figueroa of Brenham (reappointed). 

Appointed to the Texas Judicial Council for a term to expire June 30, 
2019, Allyson N. Ho of Dallas (reappointed). 

Appointed to the Texas Workforce Investment Council for a term to 
expire September 1, 2017, Mervin "Paul" Jones of Austin (Mr. Jones 
is replacing James Brookes of Amarillo who resigned). 

Appointed to the Texas Workforce Investment Council for a term to 
expire September 1, 2019, Mark A. Dunn of Lufkin (Mr. Dunn is being 
reappointed). 

Appointed to the Texas Workforce Investment Council for a term to 
expire September 1, 2019, Wesley L. Jurey of Arlington (Mr. Jurey is 
being reappointed). 

Appointed to the Texas Workforce Investment Council for a term to 
expire September 1, 2019, Richard M. Rhodes of Austin (Dr. Rhodes 
is replacing Blas Castaneda of Laredo whose term expired). 

Appointed to the Texas Workforce Investment Council for a term to ex-
pire September 1, 2019, Thomas C. Halbouty of Southlake (Mr. Hal-
bouty is replacing Paul Mayer of Garland whose term expired). 

Appointed to the Texas Workforce Investment Council for a term to 
expire September 1, 2019, Mark Barberena of Fort Worth (Mr. Barber-
ena is replacing Danny Prosperie of Bridge City whose term expired). 

Rick Perry, Governor 
TRD-201305112 

Proclamation 41-3362 

TO ALL TO WHOM THESE PRESENTS SHALL COME: 

I, RICK PERRY, Governor of the State of Texas, issued an Emer-
gency Disaster Proclamation on July 5, 2011, certifying that excep-
tional drought conditions posed a threat of imminent disaster in speci-
fied counties in Texas. 

WHEREAS, record high temperatures, preceded by significantly low 
rainfall, have resulted in declining reservoir and aquifer levels, threat-
ening water supplies and delivery systems in many parts of the state; 
and 

WHEREAS, prolonged dry conditions continue to increase the threat 
of wildfire across many portions of the state; and 

WHEREAS, these drought conditions have reached historic levels and 
continue to pose an imminent threat to public health, property and the 
economy; and 

WHEREAS, this state of disaster includes the counties of Anderson, 
Andrews, Aransas, Archer, Armstrong, Atascosa, Austin, Bailey, 
Bandera, Bastrop, Baylor, Bee, Bell, Bexar, Blanco, Borden, Bosque, 
Bowie, Brazoria, Brazos, Briscoe, Brooks, Brown, Burleson, Bur-
net, Caldwell, Calhoun, Callahan, Cameron, Camp, Carson, Cass, 
Castro, Cherokee, Childress, Clay, Cochran, Coke, Coleman, Collin, 
Collingsworth, Colorado, Comal, Comanche, Concho, Cooke, Coryell, 
Cottle, Crane, Crockett, Crosby, Culberson, Dallam, Dallas, Dawson, 
Deaf Smith, Delta, Denton, DeWitt, Dickens, Dimmit, Donley, Duval, 
Eastland, Ector, Edwards, Ellis, El Paso, Erath, Falls, Fannin, Fayette, 
Fisher, Floyd, Foard, Fort Bend, Franklin, Freestone, Frio, Gaines, 
Galveston, Garza, Gillespie, Glasscock, Goliad, Gonzales, Gray, 
Grayson, Gregg, Grimes, Guadalupe, Hale, Hall, Hamilton, Hansford, 
Hardeman, Harris, Harrison, Hartley, Haskell, Hays, Hemphill, Hen-
derson, Hidalgo, Hill, Hockley, Hood, Hopkins, Houston, Howard, 
Hudspeth, Hunt, Hutchinson, Irion, Jack, Jackson, Jeff Davis, Jim 
Hogg, Jim Wells, Johnson, Jones, Karnes, Kaufman, Kendall, Kenedy, 
Kent, Kerr, Kimble, King, Kinney, Kleberg, Knox, La Salle, Lamar, 
Lamb, Lampasas, Lavaca, Lee, Leon, Liberty, Limestone, Lipscomb, 
Live Oak, Llano, Lubbock, Lynn, Madison, Marion, Martin, Mason, 
Matagorda, Maverick, McCulloch, McLennan, McMullen, Medina, 
Menard, Midland, Milam, Mills, Mitchell, Montague, Montgomery, 
Moore, Morris, Motley, Navarro, Nolan, Nueces, Ochiltree, Oldham, 
Palo Pinto, Panola, Parker, Parmer, Pecos, Polk, Potter, Presidio, 
Rains, Randall, Reagan, Real, Red River, Reeves, Refugio, Roberts, 
Robertson, Rockwall, Runnels, Rusk, San Jacinto, San Patricio, San 
Saba, Schleicher, Scurry, Shackelford, Sherman, Smith, Somervell, 
Starr, Stephens, Sterling, Stonewall, Sutton, Swisher, Tarrant, Taylor, 
Terrell, Terry, Throckmorton, Titus, Tom Green, Travis, Trinity, Up-
shur, Upton, Uvalde, Val Verde, Van Zandt, Victoria, Walker, Waller, 
Ward, Washington, Webb, Wharton, Wheeler, Wichita, Wilbarger, 
Willacy, Williamson, Wilson, Winkler, Wise, Wood, Yoakum, Young, 
Zapata and Zavala. 

THEREFORE, in accordance with the authority vested in me by Sec-
tion 418.014 of the Texas Government Code, I do hereby renew the 
disaster proclamation and direct that all necessary measures, both pub-
lic and private as authorized under Section 418.017 of the code, be 
implemented to meet that threat. 

As provided in Section 418.016 of the code, all rules and regulations 
that may inhibit or prevent prompt response to this threat are suspended 
for the duration of the state of disaster. 

In accordance with the statutory requirements, copies of this proclama-
tion shall be filed with the applicable authorities. 

IN TESTIMONY WHEREOF, I have hereunto signed my name and 
have officially caused the Seal of State to be affixed at my office in the 
City of Austin, Texas, this the 1st day of November, 2013. 

Rick Perry, Governor 
TRD-201305113 
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Requests for Opinions 
RQ-1161-GA 

Requestor: 

The Honorable Linda Harper-Brown 

Chair, Committee on Government Efficiency and Reform 

Texas House of Representatives 

Post Office Box 2910 

Austin, Texas 78768-2910 

Re: Whether state statutes that prohibit or void certain restrictive 
covenants affect covenants existing at the time the statutes are enacted 
(RQ-1161-GA) 

Briefs requested by November 20, 2013 

For further information, please access the website at 
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110. 
TRD-201305100 
Katherine Cary 
General Counsel 
Office of the Attorney General 
Filed: November 6, 2013 
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Advisory Opinion 

EAO-514. The Texas Ethics Commission has been asked to consider 
applicable reporting requirements in a situation in which a candidate in-
curs a processing fee when accepting a political contributions by credit 
card. (AOR-580) 

SUMMARY 

A candidate who accepts a political contribution by credit card must 
report as a political contribution the full amount that the donor intends 
to contribute. If, based on a prior agreement with the credit card pro-
cessing company, the candidate incurs a processing fee that is deducted 
from the contribution, the candidate must report the processing fee as 
a political expenditure. 

The Texas Ethics Commission is authorized by §571.091 of the Gov-
ernment Code to issue advisory opinions in regard to the following 
statutes: (1) Chapter 572, Government Code; (2) Chapter 302, Gov-

ernment Code; (3) Chapter 303, Government Code; (4) Chapter 305, 
Government Code; (5) Chapter 2004, Government Code; (6) Title 15, 
Election Code; (7) Chapter 159, Local Government Code; (8) Chapter 
36, Penal Code; (9) Chapter 39, Penal Code; (10) §2152.064, Govern-
ment Code; and (11) §2155.003, Government Code. 

Questions on particular submissions should be addressed to the Texas 
Ethics Commission, P.O. Box 12070, Capitol Station, Austin, Texas 
78711-2070, (512) 463-5800. 
TRD-201305031 
Natalia Luna Ashley 
Special Counsel 
Texas Ethics Commission 
Filed: November 1, 2013 
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TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE 

PART 19. DEPARTMENT OF FAMILY 
AND PROTECTIVE SERVICES 

CHAPTER 745. LICENSING 
SUBCHAPTER K. INSPECTIONS AND 
INVESTIGATIONS 
DIVISION 3. CONFIDENTIALITY 
40 TAC §745.8495 
The Health and Human Services Commission adopts, on an 
emergency basis, on behalf of the Department of Family and 
Protective Services (DFPS), new §745.8495, concerning who 
can review or have a copy of a photograph or an audio or vi-
sual recording, depiction, or documentation of a child that is in 
Licensing records, in Chapter 745, concerning Licensing. The 
new section is adopted on an emergency basis pursuant to the 
Government Code §2001.034, which allows use of the emer-
gency rulemaking process in order to comply with state law. 

The new section implements House Bill (HB) 1648, which 
was enacted by the 83rd Legislature, Regular Session. HB 
1648 amended the Human Resources Code (HRC) by adding 
§42.004, which makes photographs, audio or video record-
ings, depictions, or documentations of a child made by Child 
Care Licensing in the course of an inspection or investigation 
confidential, and allows DFPS to release these items only as 
provided in state or federal law, or rules adopted by the Health 
and Human Services executive commissioner. HRC §42.004 
became effective on September 1, 2013. This emergency rule 
specifies which persons or entities may review or have copies 
of confidential audio or video depictions of children in Licensing 
records. 

Prior to the enactment of HB 1648, DFPS routinely shared the 
types of records covered by HB 1648 with certain persons and 
entities (including law enforcement, child-care operations, and 
parents) as needed to ensure the protection of children or to 
afford due process to an operation found to have committed 
abuse or neglect or to have violated minimum standards. In or-
der to continue this practice while meeting the requirements of 
HB 1648, DFPS must adopt an emergency rule authorizing the 
sharing of these records for specified purposes. 

Also in this issue of the Texas Register, DFPS is simultaneously 
proposing a new permanent rule that will be effective in March 
2014, that has the same content as the emergency rule, except 
that the non-emergency rule proposal will not include the tran-
sitional language contained in subsection (c) of this emergency 
rule. Subsection (c) in this adopted emergency rule is necessary 

to address a conflict in law that will exist between the adopted 
emergency rule, and existing §745.8493 of this title (relating to 
Are there any portions of a child abuse or neglect investigation 
file that Licensing may not release to anyone?), which governs 
the release of audiotapes, videotapes, and other audio or visual 
depictions of a child gathered as part of an investigation of al-
leged abuse or neglect. Amendments to §745.8493 of this title 
are also being proposed in this issue of the Texas Register in 
a separate rule packet to remove the conflict between that rule 
and the content of both the emergency rule and the proposed 
non-emergency rule at §745.8495. 

The new section is adopted on an emergency basis under Hu-
man Resources Code (HRC) §40.0505 and Government Code 
§531.0055, which provide that the Health and Human Services 
Executive Commissioner shall adopt rules for the operation and 
provision of services by the health and human services agencies, 
including the Department of Family and Protective Services; and 
HRC §40.021, which provides that the Family and Protective 
Services Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. Adoption of this rule as an emer-
gency rule is authorized under Government Code §2001.034, 
which allows use of the emergency rulemaking process in order 
to comply with state law. 

The new section implements the Human Resources Code 
§42.042(a) and 42.004. 

§745.8495. Who can review or have a copy of a photograph or an 
audio or visual recording, depiction, or documentation of a child that 
is in Licensing records? 

(a) We may provide a copy of a photograph or an audio or 
visual recording, depiction, or documentation of a child in Licensing 
records to any of the following: 

(1) DFPS staff, including volunteers, as necessary to per-
form their assigned duties; 

(2) Law enforcement for the purpose of investigating alle-
gations of child abuse or neglect, false or malicious reporting of alleged 
child abuse or neglect, or failure to report abuse or neglect; 

(3) An administrative law judge or a judge of a court of 
competent jurisdiction in a criminal or civil case to which the inspection 
or investigation is relevant; 

(4) The parent of the child; and 

(5) Any other person authorized by state or federal law to 
have a copy. 

(b) The following persons may review a photograph or an au-
dio or visual recording, depiction, or documentation of a child in Li-
censing records, but may not have a copy: 
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(1) An attorney ad litem, guardian ad litem, or court ap-
pointed special advocate of the child; 

(2) The operation; 

(3) With a signed release from the operation, a sin-
gle-source continuum contractor (SSCC) for foster-care redesign that 
subcontracts with the operation; and 

(4) According to the Texas Family Code §162.006, a 
prospective adoptive parent of the child. 

(c) To the extent of any conflict with §745.8493(a)(1) of this 
title (relating to Are there any portions of a child abuse or neglect in-
vestigation file that Licensing may not release to anyone?), this rule 
controls. 

The agency certifies that legal counsel has reviewed the emer-
gency adoption and found it to be within the state agency's legal 
authority to adopt. 

Filed with the Office of the Secretary of State on October 30, 

2013. 
TRD-201304934 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Effective date: October 30, 2013 
Expiration date: February 26, 2014 
For further information, please call: (512) 438-3437 
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TITLE 1. ADMINISTRATION 

PART 4. OFFICE OF THE SECRETARY 
OF STATE 

CHAPTER 95. UNIFORM COMMERCIAL 
CODE 
The Office of the Secretary of State proposes amendments to 
§§95.100 - 95.102, 95.104, 95.106, 95.107, 95.201, 95.203 
- 95.205, 95.300 - 95.307, 95.309, 95.310, 95.313, 95.401 -
95.403, 95.406, 95.408, 95.500 - 95.503, 95.505, 95.604 and 
95.605. 

The purpose of the amendments of the Uniform Commercial 
Code rules is to reflect current filing policies and procedures due 
to statutory requirements and to conform to national model ad-
ministrative rules promulgated by the International Association 
of Commercial Administrators (IACA). 

Randy Moes, Director, has determined that for the first five-year 
period the amendments will be in effect there will be no fiscal im-
plications to the state or local governments as a result of adopt-
ing these sections. 

Mr. Moes also has determined that for each year of the first five 
years the amended sections are in effect, the public benefit an-
ticipated will be clarification in matters related to filing of Uniform 
Commercial Code documents with the Secretary of State and the 
submission of information requests. There will be no effect on 
large businesses, small businesses or micro-businesses. There 
will be no anticipated economic cost to individuals. 

Comments on the proposals may be submitted to Randy Moes, 
Director, Uniform Commercial Code Section, P.O. Box 13193, 
Austin, Texas 78711-3193. In order to be considered, all com-
ments must be received by 5:00 p.m. on December 13, 2013. 

SUBCHAPTER A. GENERAL PROVISIONS 
1 TAC §§95.100 - 95.102, 95.104, 95.106, 95.107 
Statutory authority: The amendments are proposed in accor-
dance with §§9.501 - 9.527, Texas Business and Commerce 
Code; §§261.001 - 261.012, Texas Business and Commerce 
Code; §§14.001 - 14.007, Texas Property Code; Chapter 128, 
Texas Agriculture Code; Chapter 188, Texas Agriculture Code; 
§42.22, Texas Code of Criminal Procedure; §§70.3031 - 70.307, 
Texas Property Code; §§70.401 - 70.410, Texas Property Code; 
and §§51.901 - 51.905, Texas Government Code, which provide 
the Secretary of State with the authority to adopt rules neces-
sary to administer Subchapter E of Chapter 9, Texas Business 
and Commerce Code; Chapter 261, Texas Business and Com-
merce Code; Chapter 14, Uniform Federal Lien Registration Act, 
Subtitle H of Title 5; Texas Agriculture Code, Subtitle E of Title 6; 

Texas Agriculture Code, Subchapter D of Chapter 70; Property 
Code, Subchapter E of Chapter 70, Property Code; and Sub-
chapter J of Chapter 51, Texas Government Code. 

Cross-reference to statute: No other statutes, articles or codes 
are affected by this proposal. 

§95.100. Definitions. 
Terms used in these filing-office rules but not defined in this section that 
are defined in the UCC shall have the respective meanings accorded 
such terms in the UCC. 

(1) Active Record [record]. "Active Record [record]" 
means a UCC record that has been stored in the UCC information 
management system and indexed in, but not yet removed from, the 
Searchable Indexes [searchable indexes]. 

(2) (No change.) 

(3) Amendment statement. "Amendment" means a UCC 
record that amends the information contained in a financing statement. 
Amendments include assignments, continuations and terminations. 

(4) Assignment statement. "Assignment" is an amendment 
that assigns all or a part of a secured party's power to authorize an 
amendment to a financing statement. 

(5) Information [Correction] statement. "Information 
[Correction] statement" means a UCC record that indicates that a 
financing statement is inaccurate or wrongfully filed. 

(6) (No change.) 

(7) Filing officer statement. "Filing officer statement" 
means a statement entered into the filing office's UCC information 
management system to correct an error made by the filing office. 

(8) - (10) (No change.) 

(11) Secured party of record. "Secured party of record" 
includes a secured party of record as defined in the UCC as well as a 
person who has been a secured party of record with respect to whom an 
amendment has been filed purporting to delete them as a secured party 
of record. The term includes the assignor listed on an amendment that 
purports to be an assignment. 

(12) (No change.) 

(13) UCC information management system. "UCC infor-
mation management system" means the information management sys-
tem used by the filing office to store, index, and retrieve information 
relating to financing statements as described under Subchapter C of this 
chapter (relating to UCC Information Management System) [in para-
graph (3) of this section]. 

(14) UCC record. "UCC record" means an Initial [initial] 
financing statement, an amendment, an assignment, a continuation 
statement, a termination statement, a filing officer statement or an 
information [a correction] statement, and includes a record thereof 
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maintained by the filing office. The term shall not be deemed to refer 
exclusively to paper or paper-based writings. 

(15) (No change.) 

§95.101. Means to Deliver UCC Records, Time of Filing. 
UCC records may be tendered for filing at the filing office as follows. 

(1) Personal delivery by Remitter [remitter], at the filing 
office's street address. The file time for a UCC record delivered by 
this method is when delivery of the UCC record is taken by the filing 
office (even though the UCC record may not yet have been accepted for 
filing and subsequently may be rejected). This section applies only to 
a Remitter [remitter] who tenders a UCC record to the filing office and 
awaits an immediate determination of whether or not the UCC record 
will be taken or not. 

(2) Courier delivery by a person other than a Remitter 
[remitter], at the filing office's street address. The file time for a 
UCC record delivered by this method is, notwithstanding the time 
of delivery, the next close of business following the time of delivery 
(even though the UCC record may not yet have been accepted for 
filing and may be subsequently rejected). A UCC record delivered 
after regular business hours or on a day the filing office is not open 
for business will have a filing time of the close of business on the next 
day the filing office is open for business. 

(3) (No change.) 

(4) Telefacsimile delivery, to the filing office's fax filing 
telephone number. The file time for a UCC record delivered by this 
method, during regular business hours, after regular business hours, or 
on a day the filing office is not open for business, is the time the UCC 
record is first examined by a filing officer for processing (even though 
the UCC record may not yet have been accepted for filing and may be 
subsequently rejected). notwithstanding the time of delivery, at the 
earlier of the time the UC

[
C record is first examined by a filing officer 

for processing (even though the UCC record may not yet have been 
accepted for filing and may be subsequently rejected) or the next close 
of business following the time of delivery. A UCC record delivered 
after regular business hours or on a day the filing office is not open for 
business will have a filing time of the close of business on the next day 
the filing office is open for business.] 

(5) Electronic filing. UCC records, excluding information 
[correction] statements and filing officer statements, may be transmit-
ted electronically using the XML Format [format] approved by the fil-
ing office. At the request of an authorized XML Remitter [remitter],
the filing officer shall identify which versions and releases of the XML
Format [format] are acceptable to the filing office. The filing office
publishes an implementation guide that prescribes the use of the XML
Format [format]. The implementation guide shall be available to the
public upon request. The file time for a UCC record delivered by this
method is the time that the filing office's UCC information management
system analyzes the relevant transmission and determines that all the
required elements of the transmission have been received in a required
format and are machine-readable. 

(6) (No change.) 

(7) Means of communication. Regardless of the method
of delivery, information submitted to the UCC filing office must be
communicated only in the form of characters that are defined in an
acceptable character set. A financing statement or amendment form
that does not designate separate fields for organization and individual
names, and separate fields for the surname, first personal name, addi-
tional name(s)/initial(s), [first, middle and last names] and suffixes for
individual names is not an acceptable means of communication to the
filing office. 

 
 
 
 
 
 
 
 
 

 
 
 
 
 

 
 

(8) Transmitting utility, manufactured-home and public-fi-
nancing transactions. The only means to indicate to the filing office 
that an Initial [initial] financing statement is being filed in connection 
with a manufactured-home or public-finance transaction, or that a fi-
nancing statement is being or has been filed against a debtor that is a 
transmitting utility, in order to affect the filing office's determination of 
the lapse date under §95.306(3) of this title (relating to Initial Financing 
Statement) or §95.307 of this title (relating to Amendments Generally), 
is to so indicate by checking the appropriate box on a UCC Financing 
Statement (Form UCC1) [UCC1 Addendum filed with respect to the 
financing statement] or by transmitting the requisite information in the 
proper field in an electronic filing that is such Initial [initial] financing 
statement or is part of such financing statement. 

§95.102. Search Request Delivery. 

UCC search requests may be delivered to the filing office by any of the 
means by which UCC records may be delivered to the filing office. A 
search request may not be delivered by checking a box or otherwise in-
cluding a search request in or on an Initial financing statement, but may 
be delivered in or on a separate search request after the Initial financing 
statement is filed. [A search request for a debtor named on an initial fi-
nancing statement may be made on the initial financing statement form 
if the form is accepted and the relevant search fee is also tendered.] 

§95.104. Fees. 

(a) Filing fee. The fee for filing and indexing a UCC record 
of one or two pages communicated on paper or in a paper-based for-
mat (including faxes) is pursuant to §9.525(a)(1), Texas Business and 
Commerce Code. If there are additional pages, the fee is pursuant to 
§9.525(a)(2), Texas Business and Commerce Code. The fee for filing 
and indexing a UCC record communicated by a medium authorized by 
these sections which is other than on paper or in a paper-based format 
is pursuant to §9.525(a)(3), Texas Business and Commerce Code. The 
fee for filing and indexing a master amendment [filing] delivered in a 
format pursuant to §9.512(f) and §9.514(d), Texas Business and Com-
merce Code, is pursuant to §9.525(f), Texas Business and Commerce 
Code. The fee for filing and indexing a judicial finding of fact is pur-
suant to §51.905, Texas Government Code. 

(b) Additional fees. In addition to fees set forth in subsection 
(a) of this section, a fee pursuant to §9.525(b)(1), Texas Business and 
Commerce Code, shall be paid for an Initial [initial] financing state-
ment that indicates that it is filed in connection with a public-finance 
transaction,         
merce Code, shall be paid for an Initial [initial] financing statement that 
indicates that it is filed in connection with a manufactured-home trans-
action, and a fee pursuant to §9.525(b)(3), Texas Business and Com-
merce Code, shall be paid for an Initial [initial] financing statement that 
indicates that the debtor is a transmitting utility. 

(c) - (d) (No change.) 

§95.106. Methods of Payment. 

Filing fees and fees for public records services may be paid by the 
following methods. 

(1) - (2) (No change.) 

(3) Electronic funds transfer. The filing office may accept 
payment via electronic funds transfer under National Automated Clear-
ing House Association ("NACHA") rules from Remitters [remitters] 
who have entered into appropriate NACHA-approved arrangements for 
such transfers and who authorize the relevant transfer pursuant to such 
arrangements and rules. 

(4) Prepaid account. A Remitter [remitter] may open an ac-
count for prepayment of fees. The filing officer shall issue an account 

a fee pursuant to §9.525(b)(2), Texas Business and Com-
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number to be used by a Remitter [remitter] who chooses to pay filing 
fees by this method. The filing officer shall deduct filing fees from the 
Remitter's [remitter's] prepaid account when authorized to do so by the 
Remitter [remitter]. The Remitter [remitter] may authorize transactions 
against the prepaid account by use of the Remitter's [remitter's] SOS-
Direct account, by written authorization, facsimile, and by telephone 
authorization. 

(5) (No change.) 

(6) LegalEase. The filing office accepts payment via 
LegalEase from Remitters [remitters] who have entered into appropri-
ate LegalEase arrangements for such transfers and who authorize the 
relevant transfer pursuant to such arrangements. 

§95.107. Overpayment and Underpayment Policies. 

(a) Overpayment. The filing officer shall refund the amount 
of an overpayment exceeding $5 to the Remitter [remitter]. The filing 
officer shall accrue the amount of the overpayment to the prepaid ac-
count if the overpayment is less than $5. This amount may be refunded 
only upon the written request of the Remitter [remitter]. 

(b) Underpayment. Upon receipt of a UCC record with an 
insufficient fee, the filing officer shall do the following: The UCC 
record and fee shall be returned to the Remitter [remitter] as provided 
in §95.203 of this title (relating to Procedure Upon Refusal). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201305021 
Carmen Flores 
Deputy Director, Business and Public Filings 
Office of the Secretary of State 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 463-5591 

SUBCHAPTER B. ACCEPTANCE AND 
REFUSAL OF DOCUMENTS 
1 TAC §§95.201, 95.203 - 95.205 
Statutory authority: The amendments are proposed in accor-
dance with §§9.501 - 9.527, Texas Business and Commerce 
Code; §§261.001 - 261.012, Texas Business and Commerce 
Code; §§14.001 - 14.007, Texas Property Code; Chapter 128, 
Texas Agriculture Code; Chapter 188, Texas Agriculture Code; 
§42.22, Texas Code of Criminal Procedure; §§70.3031 - 70.307, 
Texas Property Code; §§70.401 - 70.410, Texas Property Code; 
and §§51.901 - 51.905, Texas Government Code, which provide 
the Secretary of State with the authority to adopt rules neces-
sary to administer Subchapter E of Chapter 9, Texas Business 
and Commerce Code; Chapter 261, Texas Business and Com-
merce Code; Chapter 14, Uniform Federal Lien Registration Act, 
Subtitle H of Title 5; Texas Agriculture Code, Subtitle E of Title 6; 
Texas Agriculture Code, Subchapter D of Chapter 70; Property 
Code, Subchapter E of Chapter 70, Property Code; and Sub-
chapter J of Chapter 51, Texas Government Code. 

Cross-reference to statute: No other statutes, articles or codes 
are affected by this proposal. 

§95.201. Time for Filing a Continuation Statement. 
(a) First day permitted. The first day on which a continuation 

statement may be filed is the date corresponding to the date upon which 
the related financing statement would lapse, six months preceding the 
month in which such financing statement would lapse. If there is no 
such corresponding date, the first day on which a continuation may be 
filed is the last day of the sixth month preceding the month in which 
the financing statement would lapse. This subsection [The foregoing 
provision] is subject to the ability of the filing office to take delivery 
of the continuation statement as tendered and to §95.101 of this title 
(relating to Means to Deliver UCC Records; Time of Filing). 

(b) Last day permitted. The last day on which a continuation 
statement may be filed is the date upon which the related financing 
statement lapses. This subsection [The foregoing provision] is subject 
to the ability of the filing office to take delivery of the continuation 
statement as tendered and to §95.101 of this title. Accordingly, the 
time of filing of the continuation statement under §95.101 of this title 
must be on or prior to such last day and delivery by certain means of 
communication may not be available on such last day if the filing office 
is not open for business on such day. 

§95.203. Procedure Upon Refusal. 
Except as provided in §95.107 of this title (relating to Overpayment and 
Underpayment Policies), if the filing officer finds grounds to refuse a 
UCC record, the filing officer shall return the document, if written, to 
the Remitter [remitter] and may return or refund the filing fee. Com-
munication of the refusal, the reason(s) for the refusal and other re-

            lated information will be made to the Remitter [remitter] as soon as
practicable and in any event within two business days after the refused 
UCC record was received by the filing office, by the same means as the 
means by which such UCC record was delivered to the filing office, 
or by mail or such more expeditious means as the filing office shall 
determine. Records of refusal, including a copy of the refused UCC 
record and the ground(s) for refusal, shall be maintained until the first 
anniversary of the lapse date that applies or would have applied to the 
related financing statement, assuming that the refused record had been 
accepted and filed. 

§95.204. Refusal Errors. 
If a secured party or a Remitter [remitter] demonstrates to the satisfac-
tion of the filing officer that a UCC record that was refused for filing 
should not have been refused under §95.202 of this title (relating to 
Grounds for Refusal), the filing officer will file the UCC record with the 
filing date and time the UCC record was originally tendered for filing. 
A filing officer statement record relating to the relevant Initial [initial] 
financing statement will be placed in the UCC information manage-
ment system on the date that the corrective action was taken. The filing 
officer statement must provide the date of the correction and explain the 
nature of the corrective action taken. The record shall be preserved for 
so long as the record of the Initial [initial] financing statement is pre-
served in the UCC information management system. 

§95.205. Notification of Defects. 
Nothing in these sections prevents a filing officer from communicating 
to a filer or a Remitter [remitter] that the filing officer noticed apparent 
potential defects in a UCC record, whether or not it was filed or refused 
for filing. However, the filing office is under no obligation to do so and 
may not, in fact, have the resources to do so or to identify such defects. 
The responsibility for the legal effectiveness of filing rests with filers 
and Remitters [remitters] and the filing office bears no responsibility 
for such effectiveness. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 
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Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201305022 
Carmen Flores 
Deputy Director, Business and Public Filings 
Office of the Secretary of State 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 463-5591 

SUBCHAPTER C. UCC INFORMATION 
MANAGEMENT SYSTEM 
1 TAC §§95.300 - 95.307, 95.309, 95.310, 95.313 
Statutory authority: The amendments are proposed in accor-
dance with §§9.501 - 9.527, Texas Business and Commerce 
Code; §§261.001 - 261.012, Texas Business and Commerce 
Code; §§14.001 - 14.007, Texas Property Code; Chapter 128, 
Texas Agriculture Code; Chapter 188, Texas Agriculture Code; 
§42.22, Texas Code of Criminal Procedure; §§70.3031 - 70.307, 
Texas Property Code; §§70.401 - 70.410, Texas Property Code; 
and §§51.901 - 51.905, Texas Government Code, which provide 
the Secretary of State with the authority to adopt rules neces-
sary to administer Subchapter E of Chapter 9, Texas Business 
and Commerce Code; Chapter 261, Texas Business and Com-
merce Code; Chapter 14, Uniform Federal Lien Registration Act, 
Subtitle H of Title 5; Texas Agriculture Code, Subtitle E of Title 6; 
Texas Agriculture Code, Subchapter D of Chapter 70; Property 
Code, Subchapter E of Chapter 70, Property Code; and Sub-
chapter J of Chapter 51, Texas Government Code. 

Cross-reference to statute: No other statutes, articles or codes 
are affected by this proposal. 

§95.300. General. 

The filing officer uses a UCC [an] information management system 
to store, index, and retrieve information relating to financing state-
ments. The UCC information management system includes an index of 
the names of debtors included on financing statements that are Active 
Records [active records]. No distinction will be made between upper 
and lower case letters for indexing purposes. The sections in this sub-
chapter describe the UCC information management system. 

§95.301. Primary Data Elements. 

The primary data elements used in the UCC information management 
system are the following. 

(1) Identification numbers. 

(A) Each Initial [initial] financing statement is identi-
fied by its file number. Identification of the Initial [initial] financing 
statement is stamped on written UCC records or otherwise permanently 
associated with the record maintained for UCC records in the UCC in-
formation management system. A record is created in the UCC infor-
mation management system for each Initial [initial] financing statement 
and all information comprising such record is maintained in the system. 
The record is identified by the same information assigned to the Initial 
[initial] financing statement. 

(B) A UCC record other than an Initial [initial] financ-
ing statement is identified by a unique file number assigned by the fil-
ing officer. In the UCC information management system, records of all 
UCC records other than Initial [initial] financing statements are linked 
to the record of their related Initial [initial] financing statement. 

(2) Type of record. The type of UCC record from which 
data is transferred is identified in the UCC information management 
system from information supplied by the Remitter [remitter]. 

(3) Filing date and filing time. The filing date and filing 
time of UCC records are stored in the UCC information management 
system. Calculation of the lapse date of an Initial [initial] financing 
statement is based upon the filing date. 

(4) - (5) (No change.) 

(6) Lapse indicator. An indicator is maintained by which 
the UCC information management system identifies whether or not a 
financing statement will lapse and, if it does, when it will lapse. The 
lapse date is determined as provided in §§95.306(3), 95.307, 95.308(a), 
and 95.408 of this title (relating to Initial Financing Statement; Amend-
ments Generally; Continuation Statement; and Lapse Date and Time). 

(7) (No change.) 

§95.302. Individual Debtor Names. 
For purposes of these sections, an "individual debtor name" is any name 
provided as a debtor name in a UCC record in a format that identifies 
the name as that of a debtor who is an individual, without regard to 
the nature or character of the name or to the nature or character of the 
actual debtor. 

(1) ["]Individual name fields["]. Individual debtor names 
are stored in files that include only the individual debtor names, and 
not organization debtor names. Separate data entry fields are estab-
lished for surnames (last or family names), first personal names (given), 
and additional name(s)/initial(s) [first (given), middle (given), and last 
names (surnames or family names)] of individuals. The name of a 
debtor with a single name (e.g., "Cher") is treated as a surname [last 
name] and shall be entered in the individual surname [last name] field. 
The filing officer assumes no responsibility for the accurate designa-
tion of the components of a name but shall accurately enter the data in 
accordance with the filer's designations. 

(2) Titles, prefixes and suffixes. Titles, prefixes (e.g. 
"Ms.") and suffixes or indications of status (e.g. "M.D.") are not 
typically part of a debtor's name. Suffixes used to distinguish between 
family members with identical names (e.g., "JR.") should be provided 
in the suffix field. However, when entering a "name" into the UCC 
information management system, the data will be entered exactly as 
they appear. 

(3) Extended debtor name field. The financing statement 
form has limited space for individual debtor names. If any portion of 
the individual debtor name is too long for the corresponding field, the 
filer is instructed to check the box that indicates the name was too long 
and enter the name in item 10 of the addendum Form UCC1Ad. A 
filing officer shall not refuse to accept a financing statement that lacks 
debtor information in item 1 and/or item 2 if the record includes an 
addendum that provides a debtor name in item 10. 

(4) [(3)] Truncation - individual names. Personal name 
fields in the UCC information management system are fixed in length. 
Although filers should continue to provide full names on their UCC 
records, a name that exceeds the fixed length is entered as presented to 
the filing officer, up to the maximum length of the data entry field. The 
lengths of data entry name fields are as follows. 

(A) Surname [First name]: 50 characters. 

(B) First personal name [Middle name]: 50 characters. 

(C) Additional name(s)/initial(s) [Last name]: 50 char-
acters. 

(D) Suffix: 6 characters. 
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§95.303. Organization Debtor Names. 
For purposes of these sections, an "organization debtor name" is any 
name provided as a debtor name in a UCC record in a format that iden-
tifies the name as that of a debtor who is an organization, without regard 
to the nature or character of the name or to the nature or character of 
the actual debtor. 

(1) Single field. Organization debtor names are stored in 
files that include only [the] organization debtor names and not individ-
ual debtor names. A single field is used to store an organization debtor 
name. 

(2) (No change.) 

§95.304. Collateral Being Administered by a Decedent's Personal 
Representative [Estates]. 
The debtor name to be provided on a financing statement when the col-
lateral is being administered by a decedent's personal representative 
[for a debtor that is an estate] is the name of the relevant decedent. In 
order for the UCC information management system to function in [is] 
accordance with the usual expectations of filers and searchers, the filer 
should provide the debtor name as an individual debtor name. How-
ever, the filing office will enter data submitted by a filer in the fields 
designated by the filer exactly as it appears in such fields. 

§95.305. Collateral Held in a Trust [Trusts]. 
The debtor name to be provided when the collateral is held in a trust 
that is not a registered organization [for a debtor that is a trust or a 
trustee acting in respect of trust property] is the name of the trust as 
set forth in its organic record(s), if the trust has such a name or, if the 
trust is not so named, the name of the trust's settlor. In order for the 
UCC information management system to function in accordance with 
the usual expectations of filers and searchers, the name of a trust or of 
a settlor that is an organization should be provided as an organization 
debtor name, and the name of a settlor who is an individual should be 
provided as an individual debtor name, in each case without regard to 
the nature or character of the debtor. Notwithstanding the foregoing, 
the filing office will enter data submitted by a filer in the fields desig-
nated by the filer exactly as it appears in such fields. 

§95.306. Initial Financing Statement. 
Upon the filing of an Initial [initial] financing statement the status of 
the parties and the status of the financing statement shall be as follows. 

(1) Status of secured party. Each secured party named on 
an Initial [initial] financing statement shall be a secured party of record, 
except that if the UCC record names an assignee, the secured party/as-
signor shall not be a secured party of record and the secured party/as-
signee shall be a secured party of record. 

(2) Status of debtor. Each debtor name provided by the 
Initial [initial] financing statement shall be indexed in the UCC infor-
mation management system so long as the financing statement is an 
Active Record [active record]. 

(3) Status of financing statement. The financing statement 
shall be an Active Record [active record]. A lapse date shall be calcu-
lated, five years from the file date, unless: 

(A) the Initial [initial] financing statement indicates as 
provided in §95.101(8) of this title (relating to Means to Deliver UCC 
Records; Time of Filing) that it is filed with respect to a public-fi-
nance transaction or a manufactured-home transaction, in which case 
the lapse date shall be thirty years from the file date; or 

(B) the Initial [initial] financing statement indicates as 
provided in §95.101(8) of this title that it is filed against a transmitting 
utility, in which case there shall be no lapse date. 

§95.307. Amendments Generally. 
Upon the filing of an amendment the status of the parties shall be un-
changed, except that in the case of an amendment that adds a debtor 
or secured party, the new debtor or secured party shall be added to the 
appropriate index and associated with the record of the financing state-
ment in the UCC information management system, and an amendment 
that designates an assignee shall cause the assignee to be added as a se-
cured party of record with respect to the affected financing statement in 
the UCC information management system. Notwithstanding the filing 
of an amendment that deletes a debtor or a secured party from a financ-
ing statement, no debtor or secured party of record is deleted from the 
UCC information management system. A deleted secured party will 
still be treated by the filing office as a secured party of record as the fil-
ing office cannot verify the effectiveness of an amendment. In general, 
the filing of an amendment does not affect the status of the financing 
statement[, but an amendment that indicates that the debtor is a trans-
mitting utility will cause the filing office to reflect in the information 
management system that the amended financing statement has no lapse 
date]. 

§95.309. Termination. 
The filing of a termination statement shall have no effect upon the sta-
tus of any party to the financing statement or upon the status of the 
financing statement. 

§95.310. Information [Correction] Statement. 
The filing of an information [a correction] statement shall have no ef-
fect upon the status of any party to the financing statement, the status 
of the financing statement or to the information maintained in the UCC 
information management system. 

§95.313. Removal of Record. 
A financing statement must remain as an Active Record [ active record] 
until at least one year after it lapses, or if it is indicated to be filed against 
a transmitting utility, until at least one year after it is terminated with 
respect to all secured parties of record. On or after the first anniversary 
of such lapse or termination date, the filing office or the UCC informa-
tion management system may remove the financing statement and all 
related UCC records from the Searchable Indexes [searchable indexes] 
or from the UCC information management system and upon such re-
moval, the removed UCC Records [records] shall cease to be Active 
Records [active records]. UCC Records [records] removed from the 
UCC information management system shall be maintained as provided 
in §95.407 of this title (relating to Archives - General). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201305023 
Carmen Flores 
Deputy Director, Business and Public Filings 
Office of the Secretary of State 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 463-5591 

♦ ♦ ♦ 

SUBCHAPTER      
PROCEDURES 
1 TAC §§95.401 - 95.403, 95.406, 95.408 

D. FILING AND DATA ENTRY
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Statutory authority: The amendments are proposed in accor-
dance with §§9.501 - 9.527, Texas Business and Commerce 
Code; §§261.001 - 261.012, Texas Business and Commerce 
Code; §§14.001 - 14.007, Texas Property Code; Chapter 128, 
Texas Agriculture Code; Chapter 188, Texas Agriculture Code; 
§42.22, Texas Code of Criminal Procedure; §§70.3031 - 70.307, 
Texas Property Code; §§70.401 - 70.410, Texas Property Code; 
and §§51.901 - 51.905, Texas Government Code, which provide 
the Secretary of State with the authority to adopt rules neces-
sary to administer Subchapter E of Chapter 9, Texas Business 
and Commerce Code; Chapter 261, Texas Business and Com-
merce Code; Chapter 14, Uniform Federal Lien Registration Act, 
Subtitle H of Title 5; Texas Agriculture Code, Subtitle E of Title 6; 
Texas Agriculture Code, Subchapter D of Chapter 70; Property 
Code, Subchapter E of Chapter 70, Property Code; and Sub-
chapter J of Chapter 51, Texas Government Code. 

Cross-reference to statute: No other statutes, articles or codes 
are affected by this proposal. 

§95.401. Data Entry. 
(a) Characters of print acceptable in names. 

(1) (No change.) 

(2) No distinction will be made between upper and lower 
case [lowercase] letters for indexing purposes. No distinction as to 
typeface or font in the presentation of any name will be recognized. 
Subscript or superscript characters cannot be entered into the computer 
records of the secretary of state; consequently, such characters will not 
appear above or below the other characters in the name. Example: H2O 
will appear as H2O. 

(3) - (4) (No change.) 

(b) Data entry. Data that meets the guidelines in subsection 
(a) of this section are entered into the UCC information management 
system exactly as provided in the UCC record, without regard to appar-
ent errors. Data provided in electronic form that meets the guidelines 
of subsection (a) of this section is transferred to the UCC information 
management system exactly as submitted by the Remitter [remitter]. 

§95.402. Verification of Data Entry. 
The filing office will verify accuracy of the data from UCC records 
entered in accordance with §95.401 of this title (relating to Data 
Entry) into the UCC information management system, except that 
debtor name data are verified by double-blind keying. Data entry 
performed by Remitters [remitters] with respect to electronically filed 
UCC records is the responsibility of the Remitter [remitter] and is not 
verified by the filing office. 

§95.403. Master Amendments [Filings]. 
(a) (No change.) 

(b) A master amendment [filing] shall consist of a written doc-
ument describing the requested amendment or assignment on a form 
approved by the filing office, and a machine readable file furnished 
by the Remitter [remitter] and created to the filing officer's specifica-
tions containing appropriate indexing information. A copy of the mas-
ter amendment [filing] specifications is available from the filing officer 
upon request. Acceptance of a master amendment [filing] is condi-
tioned upon the determination of the filing officer in the filing officer's 
sole discretion. 

§95.406. Judicial Finding of Fact. 
A record is created for the certified copy of the judicial finding of fact 
that bears the file number for the judicial finding of fact and the date and 
time of filing. The record of the judicial finding of fact is associated 

with the record of the related Initial [initial] financing statement in a 
manner that causes the judicial finding of fact to be retrievable each 
time a record of the financing statement is retrieved. 

§95.408. Lapse Date and Time. 
A lapse date is calculated for each Initial [initial] financing statement 
(unless the debtor is indicated to be a transmitting utility). The lapse 
date is the same date of the same month as the filing date in the fifth year 
after the filing date or relevant subsequent fifth anniversary thereof if a 
timely continuation statement is filed, but if the Initial [initial] financ-
ing statement indicates that it is filed with respect to a public-finance 
transaction or a manufactured-home transaction, the lapse date is the 
same date of the same month as the filing date in the thirtieth year af-
ter the filing date. The lapse takes effect at midnight at the end of the 
lapse date. The relevant anniversary for a February 29 filing date shall 
be [the] March 1 in the fifth year following the year of the filing date. 
If the last day of any period is a Saturday, Sunday, or legal holiday, 
the period is extended to include the next day that is not a Saturday, 
Sunday, or legal holiday in accordance with §311.014(b), Texas Gov-
ernment Code. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201305024 
Carmen Flores 
Deputy Director, Business and Public Filings 
Office of the Secretary of State 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 463-5591 

♦ ♦ ♦ 

SUBCHAPTER E. SEARCH REQUESTS AND 
REPORTS 
1 TAC §§95.500 - 95.503, 95.505 
Statutory authority: The amendments are proposed in accor-
dance with §§9.501 - 9.527, Texas Business and Commerce 
Code; §§261.001 - 261.012, Texas Business and Commerce 
Code; §§14.001 - 14.007, Texas Property Code; Chapter 128, 
Texas Agriculture Code; Chapter 188, Texas Agriculture Code; 
§42.22, Texas Code of Criminal Procedure; §§70.3031 - 70.307, 
Texas Property Code; §§70.401 - 70.410, Texas Property Code; 
and §§51.901 - 51.905, Texas Government Code, which provide 
the Secretary of State with the authority to adopt rules neces-
sary to administer Subchapter E of Chapter 9, Texas Business 
and Commerce Code; Chapter 261, Texas Business and Com-
merce Code; Chapter 14, Uniform Federal Lien Registration Act, 
Subtitle H of Title 5; Texas Agriculture Code, Subtitle E of Title 6; 
Texas Agriculture Code, Subchapter D of Chapter 70; Property 
Code, Subchapter E of Chapter 70, Property Code; and Sub-
chapter J of Chapter 51, Texas Government Code. 

Cross-reference to statute: No other statutes, articles or codes 
are affected by this proposal. 

§95.500. General Requirements. 
The filing officer maintains for public inspection a searchable index for 
all Active Records [active records] in the UCC information manage-
ment system. Active Records [records] will be retrievable by the name 
of the debtor, with no distinction made between upper and lower case 
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letters, or by the file number of the related Initial financing statement, 
and each Active Record [active record] related to an Initial [initial] fi-
nancing statement is retrieved with the Initial [initial] financing state-
ment using either retrieval method. 

§95.501. Search Requests - Required Information. 

Search requests shall include the following: 

(1) Name searched. A search request must set forth the 
name of the [a] debtor to be searched using designated fields for or-
ganization or individual surname, first personal name and additional 
name(s)/initial(s) [first, middle and last names]. A search request will 
be processed using the data and designated fields exactly as submitted, 
including the submission of no data in a given field, without regard to 
the nature or character of the debtor that is subject of the search. 

(2) - (4) (No change.) 

§95.502. Search Requests - Optional Information. 

Search requests may include the following: 

(1) (No change.) 

(2) Scope of search. A search request may ask for a search 
that reports all Active Records [active records] retrieved by the search. 

(3) (No change.) 

(4) Search request with filing. If a filer requests a search at 
the time an Initial [initial] financing statement is filed by submitting a 
search request with the Initial [checking the appropriate box or popu-
lating the appropriate field in or on the initial] financing statement at 
the time it is tendered for filing, the search request shall be deemed 
to request a search to be conducted as soon as practicable such that it 
would include all UCC records filed, against the debtor name(s) pro-
vided on the Initial [initial] financing statement, on or prior to the date 
the Initial [initial] financing statement is filed. The search to reflect 
should be held until the filing office through date meets or exceeds the 
date the Initial financing statement was filed. 

§95.503. Search Methodology. 

Search results are produced by the application of search logic to the 
name presented to the filing officer. Human judgment does not play a 
role in determining the results of the search. 

(1) Standard search logic. Subparagraphs (A) - (J) of this 
paragraph describe the filing office's standard search logic and apply to 
all searches except for those where the search request specifies that a 
non-standard search logic be used: 

(A) (No change.) 

(B) No distinction is made between upper and lower 
case [lowercase] letters. 

(C) (No change.) 

(D) Punctuation marks and accents are disregarded. For 
the purposes of this section [paragraph], punctuation and accents in-
clude all characters other than the numerals 0 through 9 and letters A 
through Z (in any case) of the English alphabet. 

(E) - (G) (No change.) 

(H) For first personal name and additional name(s)/ini-
tial(s) [middle names] of individual debtor names, initials are treated 
as the logical equivalent of all names that begin with such initials 
or no name or initial, and first personal name and no additional 
name(s)/initial(s) [middle name or initial] is equated with all additional 
name(s)/initial(s) [middle names and initials]. For example, a search 
request for "John A. Smith" would cause the search to retrieve all 

filings against all individual debtors with "John" or the initial "J" as 
the first personal name, "Smith" as the surname [last name], and with 
the initial "A" or any name beginning with "A" or no name or initial 
in the additional name(s)/initial(s) [middle name] field. If the search 
request were for "John Smith" (first personal name and surname 
[last names] with no designation in the additional name(s)/initial(s) 
[middle name] field), the search would retrieve all filings against 
individual debtors with "John" or the initial "J" as the first personal 
name, "Smith" as the surname [last name] and with any name or initial 
or no name or initial in the additional name(s)/initial(s) [middle name] 
field. In addition, Texas will also retrieve filings with first personal 
name equivalents. If the search request were for "John Smith" the 
search would also retrieve records with the first personal name "Jack", 
"Johnnie", "Johnny", and "Jonathan". The following is a list of all first 
personal name equivalents that are considered. 
Figure: 1 TAC §95.503(1)(H) (No change.) 

(I) If the name being searched is the surname [last 
name] of an individual debtor name without any first personal name or 
additional name(s)/initial(s) [middle name] provided, the search will 
retrieve from the UCC information management system all financing 
statements with individual debtor names with the surname [last name] 
being searched. 

(J) After using subparagraphs (A) - (I) of this paragraph 
to modify the name being searched, the search will retrieve from 
the UCC information management system all Active Records [active 
records] that pertain to financing statements with debtor names that, 
after being modified as provided in this section, exactly match the 
modified name being searched. 

(2) Non-standard search logic. The following non-stan-
dard search logic option is available for customers that have access to 
our online search site: wildcard debtor name search. This search op-
tion allows customers to search a character string at the beginning or 
anywhere within the organization, surname [last] and/or first personal 
name fields. The displayed results consist only of the filing number and 
the debtor name. 

§95.505. Search Responses. 

Responses to a search request shall include the following. 

(1) (No change.) 

(2) Introductory information. A filing officer shall include 
the following information with a UCC search response: 

(A) - (E) (No change.) 

(F) Scope of search. Search results shall consist of all 
Active Records [active records]. 

(G) - (J) (No change.) 

(K) Copies. Certified, Plain, Copies [plain, copies], not 
Requested [requested], Partial Copies [partial copies], and Specified 
Copies [specified copies]. 

(3) Report. The search report shall contain the following. 

(A) (No change.) 

(B) Search report identification number. Unique num-
ber assigned under paragraph (2)(B) of this section. 

(C) Identification of financing statement. Identification 
of each Initial [initial] financing statement, including a listing of all 
related amendments, information [correction] statements, or filing of-
ficer notices, filed on or prior to the through date corresponding to the 
search criteria. Financing statement information shall include, but is 
not limited to the following: 

PROPOSED RULES November 15, 2013 38 TexReg 8043 



♦ ♦ ♦ 

♦ ♦ ♦ 

(i) Initial financing statement file number. The 
Initial [initial] financing statement file number. 

(ii) - (x) (No change.) 

(xi) Information [Correction] statement filing date 
and time. The date and time an information [a correction] statement, if 
any, was filed. 

(xii) - (xiii) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201305025 
Carmen Flores 
Deputy Director, Business and Public Filings 
Office of the Secretary of State 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 463-5591 

SUBCHAPTER F. OTHER NOTICES OF LIENS 
1 TAC §95.604, §95.605 
Statutory authority: The amendments are proposed in accor-
dance with §§9.501 - 9.527, Texas Business and Commerce 
Code; §§261.001 - 261.012, Texas Business and Commerce 
Code; §§14.001 - 14.007, Texas Property Code; Chapter 128, 
Texas Agriculture Code; Chapter 188, Texas Agriculture Code; 
§42.22, Texas Code of Criminal Procedure; §§70.3031 - 70.307, 
Texas Property Code; §§70.401 - 70.410, Texas Property Code; 
and §§51.901 - 51.905, Texas Government Code, which provide 
the Secretary of State with the authority to adopt rules neces-
sary to administer Subchapter E of Chapter 9, Texas Business 
and Commerce Code; Chapter 261, Texas Business and Com-
merce Code; Chapter 14, Uniform Federal Lien Registration Act, 
Subtitle H of Title 5; Texas Agriculture Code, Subtitle E of Title 6; 
Texas Agriculture Code, Subchapter D of Chapter 70; Property 
Code, Subchapter E of Chapter 70, Property Code; and Sub-
chapter J of Chapter 51, Texas Government Code. 

Cross-reference to statute: No other statutes, articles or codes 
are affected by this proposal. 

§95.604. Notice of Agricultural Chemical and Seed Liens. 
(a) Filing. Agricultural chemical and seed liens will be 

accepted for filing as defined in Chapter 128, Texas Agriculture 
[Agricultural] Code. Agricultural chemical and seed liens are filed and 
indexed within the UCC information management system. A separate 
notice of claim of lien is submitted for each agricultural chemical and 
seed lien. 

(1) - (3) (No change.) 

(b) - (d) (No change.) 

§95.605. Notice of Liens for Animal Feed. 
(a) Filing. Animal feed liens will be accepted for filing as de-

fined in Chapter 188, Texas Agriculture [Agricultural] Code. Animal 
feed liens are filed and indexed within the UCC information manage-
ment system. A separate notice of claim of lien is submitted for each 
animal feed lien. 

(1) - (3) (No change.) 

(b) - (d) (No change.) 

he agency certifies that legal counsel has reviewed the pro-
osal and found it to be within the state agency's legal authority 
o adopt. 

iled with the Office of the Secretary of State on November 1, 

013. 
RD-201305026 
armen Flores 
eputy Director, Business and Public Filings 
ffice of the Secretary of State 
arliest possible date of adoption: December 15, 2013 
or further information, please call: (512) 463-5591 
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CHAPTER 96. ELECTRIC UTILITY 
TRANSITION PROPERTY NOTICE FILINGS 
The Office of the Secretary of State proposes amendments 
to §§96.1 - 96.7, concerning General Provisions; §96.20 and 
§96.21, concerning Duties of the Filing Officer; and §§96.40, 
96.41 and 96.44, concerning Standards of Review and Indexing. 

The purpose of the amendments to the Uniform Commercial 
Code rules is to reflect current filing policies and procedures due 
to statutory requirements and to conform to national model ad-
ministrative rules promulgated by the International Association 
of Commercial Administrators (IACA). 

Randy Moes, Director, has determined that for the first five-year 
period the amendments will be in effect there will be no fiscal im-
plications to the state or local governments as a result of adopt-
ing these sections. 

Mr. Moes also has determined that for each year of the first five 
years the sections are in effect, the public benefit anticipated will 
be clarification in matters related to filing of Uniform Commercial 
Code documents with the Secretary of State and the submission 
of information requests. There will be no effect on large busi-
nesses, small businesses or micro-businesses. There will be no 
anticipated economic cost to individuals. 

Comments on the proposals may be submitted to Randy Moes, 
Director, Uniform Commercial Code Section, P.O. Box 13193, 
Austin, Texas 78711-3193. In order to be considered all com-
ments must be received by 5:00 p.m. on December 13, 2013. 

SUBCHAPTER A. GENERAL PROVISIONS 
1 TAC §§96.1 - 96.7 
Statutory authority: The amendments are proposed under 
§§9.501 - 9.527, Texas Business and Commerce Code, and 
§39.309, Texas Utilities Code, which provide the Secretary of 
State with the authority to adopt rules necessary to administer 
Subchapter E of Chapter 9, Texas Business and Commerce 
Code, and Subchapter G of Chapter 39, Texas Utilities Code. 

Cross-reference to statute: No other statutes, articles or codes 
are affected by this proposal. 

§96.1. Definitions. 

The following words and terms, when used in this chapter, have the 
following meanings, except as the context otherwise clearly requires: 
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(1) - (4) (No change.) 

(5) "File Number" means the unique identifying informa-
tion assigned to an initial transition property notice filing by the filing 
officer for the purpose of identifying the transition property notice and 
all documents relating to that transition property notice in the filing of-
ficer's UCC information management system. For an initial transition 
property notice filed prior to July 1, 2001, the file number includes the 
year of filing expressed as a two-digit number followed by a unique 
eight-digit number assigned to the transition property notice by the fil-
ing officer. For a transition property notice with an initial transition 
property notice filed on or after July 1, 2001, the file number includes 
three segments; the year of filing expressed as a two-digit number, fol-
lowed by a unique eight-digit number assigned to the transition prop-
erty notice by the filing office and ending with a two-digit verification 
number assigned by the filing office but mathematically derived from 
the numbers in the first two segments. The filing number bears no re-
lation to the time of filing and is not an indicator of priority. 

(6) - (22) (No change.) 

§96.2. Place of Filing and Filing Office Information. 
(a) A transition property notice and each document filed pur-

suant to this chapter shall be filed with the filing officer at the filing 
office by the filing party and be accompanied by the payment of any 
required fees. Acceptable methods of payment are the same as those 
identified in §96.6 [§95.113] of this title. 

(b) Information on the procedures and forms for filing pur-
suant to this chapter, submittals, requests, and other information or in-
structions can be obtained upon request directed to the Office of the 
Secretary of State, Business and Public [Statutory] Filings Division, 
Uniform Commercial Code Section. The filing office will disseminate 
information of its location, mailing address, telephone and fax num-
bers, and its website and other electronic "addresses" through usual 
and customary means. 

(c) (No change.) 

§96.3. Document Delivery. 
A transition property notice filing may be presented for filing at the 
filing office as follows: 

(1) (No change.) 

(2) A filing may be delivered by delivery service at the 
street address of the filing office. The file [filing] time for a transi-
tion property notice delivered by delivery service is 5:00 PM CT on a 
day the filing office is open to the public (even though the transition 
property notice document may not yet have been accepted for filing 
and may be subsequently rejected). 

(3) A filing may be delivered by postal service delivery to 
the filing office's street or mailing address. The file time for a transition 
property notice [UCC] document delivered by this method is [the] 5:00 
PM CT on a day the filing office is open to the public (even though the 
transition property notice document may not yet have been accepted 
for filing and may be subsequently rejected). 

(4) A filing may be delivered by facsimile transmission to 
the filing office's fax filing telephone number. The file time for a tran-
sition property notice document delivered by this method is when de-
livery of the transition property notice [document] is accepted by the 
filing office (even though the transition property notice document may 
not yet have been accepted for filing and[,] may be subsequently re-
jected, and may indicate that the transition property notice document 
was received at an earlier time). Filings delivered by facsimile trans-
mission must be accompanied by payment of the filing fees by credit 
card. 

§96.4.   

(a) Forms for transition property notices [notice documents] 
that conform to the requirements of this rule will be acceptable by the 
filing office. 

(b) (No change.) 

§96.5. Fees. 
(a) (No change.) 

(b) The fee for processing [responding to] an information re-
quest which was communicated on paper or in a paper-based format is 
pursuant to §9.525(d)(1), Texas Business and Commerce Code. The 
fee for processing [responding to] an information request which was 
communicated by XML is $3 and by SOSDirect is $15. The fee for re-
sponding to a web inquiry which was communicated by SOSDirect is 
$1. [a medium as described in §95.350 et seq. of this title is $3 and by a 
medium as described in §95.370 et seq. of this title is $15. The fee for 
responding to a web inquiry which was communicated by a medium 
described in §95.370 et seq. of this title is $1.] 

(c) The fee for certified copies of transition property notice 
filings made in connection with an information request is pursuant to 
§405.031 [§552.261], Texas Government Code[, and §71.8 of this ti-
tle]. 

(d) The fee for uncertified copies of records is pursuant to 
§552.261, Texas Government Code, and §71.8 of this title (relating to 
Fees for Copies of Public Information). 

§96.6. Methods of Payment. 
Filing fees and fees for public records services may be paid by the 
[following] methods as described in §95.106 of this title. 

[(1) Cash. The filing officer discourages cash payment un-
less made in person to the cashier at the filing office.] 

Approved Forms.

[(2) Checks. Checks made payable or endorsed to the filing 
office, including checks in an amount to be filled in by a filing officer 
but not to exceed a particular amount, will be accepted for payment if 
they are cashier's checks or certified checks drawn on a bank acceptable 
to the filing office or if the drawer is acceptable to the filing office. All 
checks must be drawn on an U.S. bank.] 

[(3) Electronic funds transfer. The filing office will accept 
payment via electronic funds transfer under National Automated Clear-
ing House Association ("NACHA") rules from remitters who have en-
tered into appropriate NACHA-approved arrangements for such trans-
fers and who authorize the relevant transfer pursuant to such arrange-
ments and rules.] 

[(4) Client account. A remitter may open an account for 
prepayment of filing fees by submitting an application furnished by 
the filing officer. The filing officer shall issue an account number to be 
used by a remitter who chooses to pay filing fees in advance. The filing 
officer shall deduct filing fees from the remitter's client account when 
authorized to do so by the remitter. The remitter may authorize trans-
actions against the client account by use of the remitter's SOSDirect 
account, by written authorization, facsimile, and by telephone autho-
rization.] 

[(5) Credit card. The filing office accepts payments using 
credit cards issued by approved credit card issuers. Approved credit 
card issuers are: American Express, Discover, MasterCard, or VISA or 
other valid and current credit/debit card designated by the contract(s) 
then existing between the Office of the Secretary of State, the Comp-
troller of Public Accounts, and the relevant financial institution. Remit-
ters shall provide the filing officer with the card number, the expiration 
date of the card, the name of the approved card issuer, the name of the 
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person or entity to whom the card was issued, and the billing address 
for the card. Payment will not be deemed tendered until the issuer or 
its agent has confirmed to the filing office that payment will be forth-
coming. Fees paid by credit card are subject to a statutorily authorized 
convenience fee of the total fees incurred, when applicable. The con-
venience fee is assessed per credit card transaction.] 

[(6) LegalEase. The filing office accepts payment via 
LegalEase from remitters who have entered into appropriate LegalEase 
arrangements for such transfers and who authorize the relevant transfer 
pursuant to such arrangements.] 

§96.7. Overpayment and Underpayment Policies. 

(a) Overpayment. The filing officer shall refund the amount of 
an overpayment exceeding $5 to the Remitter. The filing officer shall 
accrue the amount of the overpayment to the prepaid [client] account 
if the overpayment is less than $5. This amount may be refunded only 
upon the written request of the Remitter. [remitter. If the overpayment 
amount is $5 or more, it will be refunded to the remitter.] 

(b) Underpayment. Upon receipt of a document with an insuf-
ficient fee, the filing officer shall do the following: The document and 
fee shall be returned to the Remitter [remitter] as provided in §96.41 of 
this title. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201305027 
Carmen Flores 
Deputy Director, Business and Public Filings 
Office of the Secretary of State 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 463-5591 

♦ ♦ ♦ 

SUBCHAPTER B. DUTIES OF THE FILING 
OFFICER 
1 TAC §96.20, §96.21 
Statutory authority: The amendments are proposed under 
§§9.501 - 9.527, Texas Business and Commerce Code, and 
§39.309, Texas Utilities Code, which provide the Secretary of 
State with the authority to adopt rules necessary to administer 
Subchapter E of Chapter 9, Texas Business and Commerce 
Code, and Subchapter G of Chapter 39, Texas Utilities Code. 

Cross-reference to statute: No other statutes, articles or codes 
are affected by this proposal. 

§96.20. Role of Filing Officer [Policy]. 

The duties and responsibilities of the filing officer with respect to the 
administration of the filing officer's UCC information management [a 
filing] system under §39.309 of the Texas Utilities Code are ministerial. 
In accepting for filing or refusing to file a transition property notice 
pursuant to these rules, the filing officer does not determine the legal 
sufficiency or insufficiency of a document, determine that a security 
interest in the transition property exists or does not exist, determine 
that information in the document is correct or incorrect, in whole or in 
part, or create a presumption that information in the document is correct 
or incorrect, in whole or in part. [none of the following.] 

[(1) Determine the legal sufficiency or insufficiency of a 
document.] 

[(2) Determine that a security interest in transition property 
exists or does not exist.] 

[(3) Determine that information in the document is correct 
or incorrect, in whole or in part. 

[(4) Create a presumption that information in the document 
is correct or incorrect, in whole or in part.] 

§96.21. Duties of the Filing Officer. 
(a) Provided that there is no ground to refuse acceptance of a 

transition property notice under §96.40 of this title, a transition property 
notice is filed upon receipt by the filing officer with the filing fee and the 
filing officer shall assign a file number to the transition property notice 
document and index it in the UCC information management system. 

(b) (No change.) 

(c) The filing officer will mark each transition property notice 
with a file number as described in §96.1 of this title. Identification of 
the transition property notice is stamped on written transition property 
notice documents or otherwise permanently associated with the record 
maintained for transition property notice documents in the UCC infor-
mation management system. A record is created in the UCC informa-
tion management system for each transition property notice and all in-
formation comprising such record is maintained in such system. Such 
record is identified by the same information assigned to the transition 
property notice. A document other than an initial transition property 
notice is identified by a unique file number assigned by the filing offi-
cer. In the UCC information management system, records of all tran-
sition property notices other than initial transition property notices are 
linked to the record of their related initial transition property notice. 

(d) - (e) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

            Filed with the Office of the Secretary of State on November 1,

2013. 
TRD-201305028 
Carmen Flores 
Deputy Director, Business and Public Filings 
Office of the Secretary of State 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 463-5591 

SUBCHAPTER C. STANDARDS OF REVIEW 
AND INDEXING 
1 TAC §§96.40, 96.41, 96.44 
Statutory authority: The amendments are proposed under 
§§9.501 - 9.527, Texas Business and Commerce Code, and 
§39.309, Texas Utilities Code, which provide the Secretary of 
State with the authority to adopt rules necessary to administer 
Subchapter E of Chapter 9, Texas Business and Commerce 
Code, and Subchapter G of Chapter 39, Texas Utilities Code. 

Cross-reference to statute: No other statutes, articles or codes 
are affected by this proposal. 

§96.40. Grounds for Refusal of a Transition Property Notice. 
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The following grounds are the sole grounds for the filing officer's re-
fusal to accept a transition property notice for filing. As used herein, 
the term "legible" is not limited to refer only to written expressions on 
paper: it requires a machine-readable transmission for electronic trans-
missions and an otherwise readily decipherable transmission in other 
cases. 

(1) - (2) (No change.) 

(3) Lack of Identification of Initial Transition Property No-
tice Filing. A transition property notice other than an initial transition 
property notice shall be refused if the document does not provide a file 
number of a transition property notice in the UCC information man-
agement system that has not lapsed. 

(4) (No change.) 

(5) Fee. A document shall be refused if the document is 
accompanied by less than the full filing fee tendered by a method de-
scribed in §96.6 [§95.113] of this title. 

§96.41. Procedure upon Refusal. 
(a) If the filing officer finds grounds under §96.40 of this title 

to refuse acceptance of a transition property notice, the filing officer 
shall return the document, if written, to the Remitter [submitter] and 
may return or refund the filing fee. A refund may be delivered with the 
returned document or under separate cover. 

(b) The document shall be accompanied by a notice that con-
tains the date and time the document would have been filed had it been 
accepted for filing (unless such date and time are stamped on the doc-
ument); and a brief description of the reason for refusal to accept the 
document for purposes of filing and that cites the provision of §96.40 
of this title that establishes the ground for refusal. The notice shall be 
sent to the Remitter [submitter], whether or not the document or an-
other writing contains a request that an acknowledgment copy be sent 
to a financing party or another person. The notice shall be sent no later 
than the second business day after the filing office receives the docu-
ment. 

§96.44. Identification and Indexing of Parties. 
(a) The name and address of a grantor or assignor of record of a 

transition property notice is identified, indexed, stored and retrieved by 
use of the term "debtor" in the UCC information management system 
maintained by the filing officer. 

(b) The name and address of each financing party or assignee 
of record of a transition property notice is identified, indexed, stored, 
and retrieved by use of the term "secured party" in the UCC information 
management system maintained by the filing officer. 

(c) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201305029 
Carmen Flores 
Deputy Director, Business and Public Filings 
Office of the Secretary of State 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 463-5591 

TITLE 4. AGRICULTURE 

PART 1. TEXAS DEPARTMENT OF 
AGRICULTURE 

CHAPTER 20. COTTON PEST CONTROL 
SUBCHAPTER B. QUARANTINE 
REQUIREMENTS 
4 TAC §20.16 
The Texas Department of Agriculture (the department) proposes 
amendments to Chapter 20, Cotton Pest Control, Subchapter B, 
§20.16, concerning restrictions on movement of regulated arti-
cles. The amendments are proposed to implement amendments 
made to Texas Agriculture Code, §74.122, by Senate Bill 818 
(SB 818), passed by the 83rd Regular Session of the Texas Leg-
islature (2013). 

The proposed amendments to §20.16 change criteria for allow-
ing movement of regulated articles. The proposed amendments 
prohibit movement of regulated articles from an area infested 
with the boll weevil, if the area is not participating in the boll wee-
vil eradication program. In addition, exemptions in §20.16(b) 
to the quarantine requirements of Subchapter B of this chap-
ter and exceptions in §20.16(c) to the prohibitions in §20.16(b) 
to the movement of regulated articles are applicable under the 
proposed amendments only if the regulated article is originating 
from an area participating in the boll weevil eradication program. 

The proposed amendments to §20.16 are designed to prevent 
artificial movement of boll weevils from an area that is not par-
ticipating in the boll weevil eradication program into an area that 
is participating in the program. 

Dr. Awinash Bhatkar, Coordinator for Biosecurity and Agriculture 
Resource Management, has determined that for the first five-
year period the proposed revised section is in effect, there will 
be no implication for state or local government as a result of 
enforcing or administering the section, as amended. 

Dr. Bhatkar also has determined that for each year of the first five 
years the amended section is in effect, the public benefits antic-
ipated as a result of enforcing the amended section will be to 
protect the state's and cotton producers' investment in boll wee-
vil eradication and to accelerate eradication of the boll weevil 
in Texas. There may be a fiscal impact on small or microbusi-
nesses and individual cotton producers required to comply with 
§20.16, as amended. The actual financial impact of compliance 
to businesses or individual cotton growers will fall on produc-
ers and equipment operators in areas that are infested with boll 
weevils but that are not participating in the boll weevil eradica-
tion program. Currently there are no areas in Texas that fit that 
description and many variables such as the availability of alter-
natives for the affected parties cannot be known; therefore, the 
fiscal impact on small or microbusinesses and individual cotton 
producers required to comply with §20.16, as amended, cannot 
be calculated. 

Comments on the proposed amendments may be submitted to 
Dr. Awinash Bhatkar, Coordinator for Biosecurity and Agriculture 
Resource Management, Texas Department of Agriculture, P.O. 
Box 12847, Austin, Texas 78711. Comments must be received 
no later than 30 days from the date of publication of the proposal 
in the Texas Register. 
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The amendments to §20.16 are proposed in accordance with 
the Texas Agriculture Code, §74.006, which provides the depart-
ment with the authority to adopt rules as necessary for the effec-
tive enforcement and administration of Chapter 74, and §74.122, 
which provides the department with the authority to adopt rules 
relating to quarantining areas of Texas that are infested with the 
boll weevil, including rules addressing the storage and prohibit-
ing the movement of cotton and regulated articles from an area 
infested with the boll weevil if the area is not participating in the 
boll weevil eradication program. 

Texas Agriculture Code, Chapter 74, is affected by the proposal. 

§20.16. Restrictions. 

(a) General. Movement of regulated articles is prohibited in 
the following cases: 

(1) - (2) (No change.) 

(3) from or through a functionally eradicated area to an 
eradicated area; [or] 

(4) when the department determines that the movement 
may cause an increase in infestation of boll weevil; or[.] 

(5) from an area infested with the boll weevil if the area is 
not participating in the boll weevil eradication program. 

(b) Exemptions. The following are exempt from the require-
ments of this subchapter if the regulated article is originating from an 
area participating in the boll weevil eradication program: 

(1) - (3) (No change.) 

(c) Exceptions. The following are exceptions to the restric-
tions in subsection (a) of this section if the regulated article is originat-
ing from an area participating in the boll weevil eradication program: 

(1) - (4) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305046 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 463-4075 

TITLE 13. CULTURAL RESOURCES 

PART 8. TEXAS FILM COMMISSION 

CHAPTER 121. TEXAS MOVING IMAGE 
INDUSTRY INCENTIVE PROGRAM 
13 TAC §121.9 
The Office of the Governor, Texas Film Commission (Commis-
sion) proposes an amendment to §121.9, concerning the Texas 
Moving Image Industry Incentive Program. 

The proposed amendment clarifies which documents will be ac-
cepted when verifying the residency of crew and cast members, 
including military personnel stationed in Texas. 

Heather Page, Director of the Commission, has determined that 
for the first five-year period that the proposed amendment is in 
effect there will be no fiscal implications to the state or to local 
governments as a result of enforcing or administering the pro-
posed amendment. No cost to either government or the public 
will result from the proposed amendment. There will be no im-
pact on small businesses or micro-businesses. 

Ms. Page has also determined that for the first five-year period 
that the proposed amendment is in effect the public benefit an-
ticipated as a result of the proposed amendment is a clearer un-
derstanding of the program's scope and participation in the pro-
gram. No economic costs are anticipated to persons who are 
required to comply with the proposed amendment. 

Written comments on the proposed amendment may be 
hand-delivered to Office of the Governor, General Counsel Divi-
sion, 1100 San Jacinto, Austin, Texas 78701; mailed to P.O. Box 
12428, Austin, Texas 78711-2428; or faxed to (512) 463-1932 
and should be addressed to the attention of David Zimmerman, 
Assistant General Counsel. Comments must be received within 
30 days of publication of the proposal in the Texas Register. 

The amendment is proposed pursuant to the Texas Government 
Code, §485.022, which directs the Commission to develop a pro-
cedure for the submission of grant applications and the awarding 
of grants, and Texas Government Code, Chapter 2001, Sub-
chapter B, which prescribes the standards for rulemaking by 
state agencies. 

No other codes, statutes, or articles are affected by this proposal. 

§121.9. Processing and Review of Applications. 

(a) All applications will be reviewed in the order they are re-
ceived. 

(b) Initial Review. 

(1) Each application will go through an initial review 
process when the Qualifying Application has been received. 

(A) If a project submits a Qualifying Application with 
required materials, the Applicant will receive an e-mail notifying them 
that the Texas Film Commission (Commission) has received their com-
plete application and the preliminary eligibility determination process 
will begin. 

(B) If a project submits a Qualifying Application with-
out the required materials, the Applicant will receive an e-mail noti-
fying them that their application requires additional materials or docu-
mentation, and that not receiving them by the fifth Business Day prior 
to the project's Principle Start Date may result in an application being 
disqualified. 

(2) Applicants will have the ability to amend information 
on their application. The Commission may determine whether an Ap-
plicant's amendment(s) will require them to reapply or not. 

(c) Preliminary Eligibility Determination. 

(1) During the preliminary eligibility determination 
process, the Commission will review the project's Qualifying Appli-
cation and budget to identify eligible expenditures and to determine if 
the Applicant meets the minimum program requirements for in-state 
spending, Texas Filming Days and Texas Residency. 
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(2) The Commission will also review the Content Docu-
ment, as defined in §121.8(a)(1)(C) of this chapter, to determine if it is 
appropriate. 

(3) Finally, the Commission will examine the Qualifying 
Application in light of the following criteria to assess, in the aggregate, 
the potential magnitude of the economic impact of the project in the 
State of Texas: 

(A) The financial viability of the Applicant and the like-
lihood of successful project execution and planned spending in the 
State of Texas; 

(B) Proposed spending on existing state production in-
frastructure (such as soundstages and industry vendors); 

(C) The number of Texas jobs estimated to be created 
by the project; 

(D) The ability to promote Texas as a tourist destination 
through the conduct of the project and planned expenditure of funds; 

(E) The magnitude of estimated expenditures in Texas; 
and 

(F) Whether the project will be directed or produced by 
an individual who is a Texas Resident (where the term "produced by" 
is intended to encompass a non-honorary producer with direct involve-
ment in the day to day production of the project, but above the level of 
line producer). 

(4) The Applicant will receive an e-mail notifying them 
that the Qualifying Application has been approved if: 

(A) The Qualifying Application meets all minimum 
program requirements for in-state spending, Texas Filming Days and 
Texas Residency, as determined by the Commission; 

(B) The Commission determines to grant an award 
based on the criteria specified in paragraph (3) of this subsection; 

(C) The Content Document is appropriate; and 

(D) Appropriated funds are then available at such time 
of determination. 

(5) If the Commission denies a Qualifying Application, the 
Applicant will receive an e-mail notifying them that the Qualifying 
Application has been denied. The notice will inform the Applicant 
whether the denial is based on failure to meet the minimum program 
requirements, insufficient economic impact or inappropriate content. 
Qualifying Applications will be assessed at the point in time at which 
they are received, and will not enter any queue in the event they are 
denied. 

(6) All funding decisions made by the Commission are fi-
nal and are not subject to appeal. Neither the approval of the Qualifying 
Application nor any award of funds shall obligate the Commission in 
any way to make any additional award of funds. 

(d) Grant Agreement. 

(1) Upon Commission approval of the Qualifying Applica-
tion, a grant agreement will be executed between the Commission and 
the Applicant. The estimated grant amount will be based upon the Ap-
plicant's estimated in-state spending. 

(2) The grant agreement must be returned to the Commis-
sion with original signatures; failure to return could cause the Commis-
sion to disqualify the project. 

(e) Periodic Tracking and Review. Once the grant agreement 
has been executed by both parties, the Commission may periodically 

review production activity including, but not limited to, in-state spend-
ing, production locations and number of Texas Residents hired, and 
may require documentation for all of the above. 

(f) Encumbrance of Funds. 

(1) Upon Commission approval of a Qualifying Applica-
tion and receipt of a signed Grant Agreement, the Office of the Gover-
nor will encumber funds for the project. 

(2) The amount encumbered for a project will be equal to 
the estimated grant amount on the Grant Agreement. 

(3) To encumber funds, an Applicant must have a Texas 
Payee Identification Number. Applicants without an existing Texas 
Payee Identification Number must submit a completed W-9 Form and 
a Texas Application for Payee Identification Number Form. 

(4) Provided sufficient funds are then available, the amount 
encumbered may be adjusted by the Commission, at its sole election 
having no obligation to do so, but only if an Applicant amends the esti-
mated Texas spending amount on their Qualifying Application in writ-
ing, prior to submitting their Expended Budget as described in §121.11 
of this chapter. 

(g) Verifying Texas Residency. 

(1) In order to verify Texas Residency, the Applicant shall 
provide the Commission with completed Declaration of Texas Resi-
dency Forms for each Texas Resident Crew and Cast member. 

(2) To be considered a Texas Resident, a Crew or Cast 
member must complete Sections I, II and III of the Declaration of 
Texas Residency Form. Section III must be completed with a valid 
Texas driver license, a valid Texas identification card or a current 
Texas voter registration. A full-time student of a Texas Institution 
of Higher Education, as defined by Texas Education Code, §61.003, 
who does not have a Texas driver license, Texas identification card 
or Texas voter registration may complete Section III of the form with 
a current student identification card issued by a Texas Institution of 
Higher Education. 

(3) A minor who does not have a Texas driver license, 
Texas identification card or Texas voter registration may have a Texas 
Resident parent or legal guardian complete Section III of the form, 
so long as such parent or legal guardian also signs Section III of the 
form, indicating such relationship to the minor. 

(4) A representative of the Applicant must complete Sec-
tion IV of the Declaration of Texas Residency Form. 

(5) In the event that a Crew or Cast member possesses one 
[does not possess any] of the three documents specified in Section III 
of the Declaration of Texas Residency Form, but not for the required 
120 days, [and the project consists of at least 30 Filming Days,] Texas 
Residency may also be verified if: 

(A) the project consists of at least 30 Filming Days; and 

(B) the applicant presents [by presenting] one of the fol-
lowing documents naming said Crew or Cast member and dated at least 
120 days and no more than 13 months prior to the project's Principal 
Start Date: 

[(A) an executed agreement for the lease of residential 
real property located in Texas;] 

(i) [(B)] an executed HUD-1 settlement statement 
showing the purchase of residential real property located in Texas; or 

(ii) [(C)] a notice of appraised value or bill assessing 
property tax on residential real property located in Texas. 
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(6) If a Crew of Cast member does not possess any of the 
three documents specified in Section III of the Declaration of Texas 
Residency Form, Texas Residency may also be verified by attaching 
to the Declaration a copy of their military ID card and their military 
orders that: 

(A) name said Crew or Cast member, or their spouse, 
parent, or legal guardian, as applicable; 

(B) show a permanent change of station to a military 
station in Texas; and 

(C) are dated at least 120 days prior to the project's Prin-
cipal Start Date. 

(h) Texas Film Commission Logo. Having no obligation to 
do so, the Commission may require the Applicant to include the Texas 
Film Commission logo in the closing credits of a Feature Film, Reality 
Series or Television Production, or in the credits of a Digital Interactive 
Media Production. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305051 
David Zimmerman 
Assistant General Counsel 
Texas Film Commission 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 936-0181 

TITLE 22. EXAMINING BOARDS 

PART 1. TEXAS BOARD OF 
ARCHITECTURAL EXAMINERS 

CHAPTER 1. ARCHITECTS 
SUBCHAPTER H. PROFESSIONAL CONDUCT 
22 TAC §1.149 
The Texas Board of Architectural Examiners proposes the 
amendment of §1.149, concerning Criminal Convictions. 

The amendment requires each applicant for registration as an 
architect and each registered architect to submit a set of finger-
prints to the Department of Public Safety (Department) or a ven-
dor under contract with the Department. As amended the rule 
would make the submission of fingerprints a prerequisite for an 
applicant's initial architectural registration and for the next re-
newal of registration by a registered architect. However, the pro-
posed amendment would not apply to the renewal of an emeritus 
or inactive certificate of registration. An emeritus or inactive ar-
chitect would submit a set of fingerprints only in order to restore 
his or her certificate of registration to active status. The amend-
ment removes requirements by which applicants and registrants 
are to affirmatively disclose criminal history information to the 
board and notify the executive director regarding a conviction 
within 30 days after it is entered. Under the rule as amended, 

the Department and the Federal Bureau of Investigation will lo-
cate criminal history records associated with the submitted fin-
gerprints and relay them to the board's executive director. The 
executive director may contact the applicant or architect regard-
ing any conviction other than minor traffic offenses and request 
further information. The information must be sufficient to deter-
mine whether the conduct at issue relates to the practice of ar-
chitecture. The amendment would implement HB 1717 passed 
by the 83rd Legislature after Sunset review of the agency and 
would be effective January 1, 2014, as specified in the bill. 

Cathy L. Hendricks, Executive Director, Texas Board of Architec-
tural Examiners, has determined that for the first five-year period 
the amended rule is in effect, the amendment will have no signif-
icant fiscal impact upon state government and no fiscal impact 
on local government. 

Ms. Hendricks also has determined that for the first five-year pe-
riod the amended rule is in effect the public benefits expected as 
a result of the amended rule are as follows: the agency would ob-
tain more comprehensive data about criminal activities of board 
registrants and applicants for registration which will assist the 
board in safeguarding the public against unlawful conduct by 
the board's registrants. The agency's current process in ob-
taining criminal history information covers only information re-
garding criminal conduct committed in Texas and requires an 
annual check on each registrant to ascertain if he or she has 
been convicted for criminal conduct since the registrant's last 
renewal. The rules also currently require applicants and reg-
istrants to self-report convictions within 30 days after convic-
tion. Considering the consequence of conviction for more se-
rious crimes is revocation, there is little incentive to fulfill this 
requirement. The amended rule would be more comprehensive 
in covering state and federal criminal histories in all states and 
more efficient and less costly (to the agency) in that the agency 
will no longer run annual criminal history checks. Under the new 
process, the agency would also receive criminal history more im-
mediately instead of the current process of discovering it upon 
renewal. There would be no information conveyed to the agency 
about any person who is not arrested or convicted. 

The proposed amendment would require each applicant and reg-
istrant to pay the cost of fingerprinting which is currently $42 and 
paid to the Department of Public Safety or a vendor of the De-
partment. Pursuant to contract between the Department and the 
vendor, payment is made to the vendor. The new rule will have 
no fiscal impact on small or micro-business. Therefore no Eco-
nomic Impact Statement and Regulatory Flexibility Analysis are 
required. 

Comments may be submitted to Cathy L. Hendricks, 
RID/ASID/IIDA, Executive Director, Texas Board of Architectural 
Examiners, P.O. Box 12337, Austin, Texas 78711-2337. 

The amendment is proposed pursuant to §§1051.202, 
1051.3041, and 1051.3531, Texas Occupations Code, which 
provides the Texas Board of Architectural Examiners with au-
thority to promulgate rules to implement Chapter 1051, Texas 
Occupations Code, and which prohibits the board from issuing 
or renewing a certificate of registration to a person who has not 
submitted fingerprints for the purpose of undergoing a criminal 
background check. 

The proposed amendment does not affect any other statutes. 

§1.149. Criminal Convictions. 
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(a) (No change.) 

(b) The following procedures will apply in the consideration 
of an application for registration as an Architect or in the consideration 
of a Registrant's criminal history: 

(1) Effective January 1, 2014, each [Each] Applicant shall 
submit a complete and legible set of fingerprints to the Department of 
Public Safety or a vendor under contract with the Department for the 
purpose of obtaining criminal history record information from the De-
partment and the Federal Bureau of Investigation. The Applicant shall 
pay the cost of conducting the criminal history background check to 
the Department or the vendor on behalf of the Department. An Appli-
cant who does not submit fingerprints in accordance with this subsec-
tion is ineligible for registration. [will be required to provide informa-
tion regarding the Applicant's criminal history as part of the application 
process. Each Registrant will be required to report any criminal con-
viction to the Board within thirty (30) days of the date the conviction is 
entered by the court and to verify the status of the Registrant's criminal 
history on each registration renewal form. An Applicant or Registrant 
shall not be required to report a conviction for a minor traffic offense.] 

(2) Effective January 1, 2014, each Registrant on active 
status or returning to active status who has not submitted a set of fin-
gerprints pursuant to paragraph (1) of this subsection shall submit a 
complete and legible set of fingerprints to the Department of Public 
Safety or a vendor under contract with the Department for the purpose 
of obtaining criminal history record information from the Department 
and the Federal Bureau of Investigation. The Registrant shall pay the 
cost of conducting the criminal history background check to the De-
partment or the vendor on behalf of the Department. A Registrant who 
does not submit fingerprints in accordance with this subsection is inel-
igible for renewal of, or returning to, active registration. A Registrant 
is not required to submit fingerprints under this paragraph for the re-
newal of, or returning to, active registration if the Registrant previously 
submitted fingerprints under paragraph (1) of this subsection for initial 
registration or under this paragraph for a previous renewal of, or return 
to, active registration. 

(3) [(2)] The executive director may contact an Applicant 
or Registrant regarding any information about a criminal conviction, 
other than a minor traffic offense, disclosed in the Applicant's or Reg-
istrant's criminal history record. The executive director shall allow the 
[An] Applicant or Registrant no less than 30 days to provide a written 
response [who has been convicted for committing any offense will be 
required to provide a summary of each conviction] in sufficient detail 
to allow the executive director to determine whether the conduct at is-
sue [it] appears to directly relate to the duties and responsibilities of an 
Architect. 

(4) [(3)] If the executive director determines the convic-
tion might be directly related to the duties and responsibilities of an 
Architect, the Board's staff will obtain sufficient details regarding the 
conviction to allow the Board to determine the effect of the conviction 
on the Applicant's eligibility for registration or on the Registrant's fit-
ness for continued registration. 

(c) - (i) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305038 

Cathy L. Hendricks, RID, ASID/IIDA 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 305-9040 

CHAPTER 3. LANDSCAPE ARCHITECTS 
SUBCHAPTER H. PROFESSIONAL CONDUCT 
22 TAC §3.149 
The Texas Board of Architectural Examiners proposes the 
amendment of §3.149, concerning Criminal Convictions. 

The amendment requires each applicant for registration as a 
landscape architect and each registered landscape architect to 
submit a set of fingerprints to the Department of Public Safety 
(Department) or a vendor under contract with the Department. 
As amended the rule would make the submission of fingerprints 
a prerequisite for an applicant's initial registration and for the next 
renewal of registration by a registered landscape architect. How-
ever, the proposed amendment would not apply to the renewal 
of registrations which are emeritus or which are on inactive sta-
tus. An emeritus or inactive landscape architect would submit a 
set of fingerprints only in order to restore an emeritus or inactive 
certificate of registration to active status. The amendment re-
moves requirements by which applicants and registrants are to 
affirmatively submit criminal history information to the board and 
notice to the executive director regarding a conviction within 30 
days after the conviction is entered. Under the rule as amended, 
the Department and the Federal Bureau of Investigation will lo-
cate criminal history records associated with the submitted fin-
gerprints and relay them to the board's executive director. The 
executive director may contact the applicant or landscape archi-
tect regarding any conviction other than minor traffic offenses 
and request further information. The information must be in suf-
ficient detail to determine whether the conduct at issue relates to 
the practice of landscape architecture. The amendment would 
implement HB 1717 passed by the 83rd Legislature after Sunset 
review of the agency and would be effective January 1, 2014, as 
specified in the bill. 

Cathy L. Hendricks, Executive Director, Texas Board of Architec-
tural Examiners, has determined that for the first five-year period 
the amended rule is in effect, the amendment will have no signif-
icant fiscal impact upon state government and no fiscal impact 
on local government. 

Ms. Hendricks also has determined that for the first five-year pe-
riod the amended rule is in effect the public benefits expected as 
a result of the amended rule are as follows: the agency would ob-
tain more comprehensive data about criminal activities of board 
registrants and applicants for registration which will assist the 
board in safeguarding the public against unlawful conduct by 
the board's registrants. The agency's current process of ob-
taining criminal history information covers only information re-
garding criminal conduct committed in Texas and requires an 
annual check on each registrant to ascertain if he or she has 
been convicted for criminal conduct since the registrant's last 
renewal. The rules also currently require applicants and reg-
istrants to self-report convictions within 30 days after convic-
tion. Considering the consequence of conviction for more se-
rious crimes is revocation, there is little incentive to fulfill this 
requirement. The amended rule would be more comprehensive 
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in covering state and federal criminal histories in all states and 
more efficient and less costly (to the agency) in that the agency 
will no longer run annual criminal history checks. Under the new 
process, the agency would also receive criminal history more im-
mediately instead of the current process of discovering it upon 
renewal. There would be no information conveyed to the agency 
about any person who is not arrested or convicted. 

The proposed amendment would require each applicant and reg-
istrant to pay the cost of fingerprinting which is currently $42 and 
paid to the Department of Public Safety or a vendor of the De-
partment. Pursuant to contract between the Department and the 
vendor, payment is made to the vendor. The new rule will have 
no fiscal impact on small or micro-business. Therefore no Eco-
nomic Impact Statement and Regulatory Flexibility Analysis are 
required. 

Comments may be submitted to Cathy L. Hendricks, 
RID/ASID/IIDA, Executive Director, Texas Board of Architectural 
Examiners, P.O. Box 12337, Austin, Texas 78711-2337. 

The amendment is proposed pursuant to §§1051.202, 
1051.3041, and 1051.3531, Texas Occupations Code, which 
provides the Texas Board of Architectural Examiners with au-
thority to promulgate rules to implement Chapter 1051, Texas 
Occupations Code, and which prohibits the board from issuing 
or renewing a certificate of registration to a person who has not 
submitted fingerprints for the purpose of undergoing a criminal 
background check. 

The proposed amendment does not affect any other statutes. 

§3.149. Criminal Convictions. 

(a) (No change.) 

(b) The following procedures will apply in the consideration 
of an application for registration as a Landscape Architect or in the 
consideration of a Registrant's criminal history: 

(1) Effective January 1, 2014, each [Each] Applicant shall 
submit a complete and legible set of fingerprints to the Department of 
Public Safety or a vendor under contract with the Department for the 
purpose of obtaining criminal history record information from the De-
partment and the Federal Bureau of Investigation. The Applicant shall 
pay the cost of conducting the criminal history background check to 
the Department or the vendor on behalf of the Department. An Appli-
cant who does not submit fingerprints in accordance with this subsec-
tion is ineligible for registration. [will be required to provide informa-
tion regarding the Applicant's criminal history as part of the application 
process. Each Registrant will be required to report any criminal con-
viction to the Board within thirty (30) days of the date the conviction is 
entered by the court and to verify the status of the Registrant's criminal 
history on each registration renewal form. An Applicant or Registrant 
shall not be required to report a conviction for a minor traffic offense.] 

(2) Effective January 1, 2014, each Registrant on active 
status or returning to active status who has not submitted a set of fin-
gerprints pursuant to paragraph (1) of this subsection shall submit a 
complete and legible set of fingerprints to the Department of Public 
Safety or a vendor under contract with the Department for the purpose 
of obtaining criminal history record information from the Department 
and the Federal Bureau of Investigation. The Registrant shall pay the 
cost of conducting the criminal history background check to the De-
partment or the vendor on behalf of the Department. A Registrant who 
does not submit fingerprints in accordance with this subsection is inel-
igible for renewal of, or returning to, active registration. A Registrant 
is not required to submit fingerprints under this paragraph for the re-
newal of, or returning to, active registration if the Registrant previously 

submitted fingerprints under paragraph (1) of this subsection for initial 
registration or under this paragraph for a previous renewal of, or return 
to, active registration. 

(3) [(2)] The executive director may contact the Applicant 
or Registrant regarding any information about a criminal conviction, 
other than a minor traffic offense, disclosed in the Applicant's or Reg-
istrant's criminal history record. The executive director shall allow the 
[An] Applicant or Registrant no less than 30 days to provide a written 
response [who has been convicted for committing any offense will be 
required to provide a summary of each conviction] in sufficient detail 
to allow the executive director to determine whether the conduct at is-
sue [it] appears to directly relate to the duties and responsibilities of a 
Landscape Architect. 

(4) [(3)] If the executive director determines the conviction 
might be directly related to the duties and responsibilities of a Land-
scape Architect, the Board's staff will obtain sufficient details regarding 
the conviction to allow the Board to determine the effect of the convic-
tion on the Applicant's eligibility for registration or on the Registrant's 
fitness for continued registration. 

(c) - (i) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305039 
Cathy L. Hendricks, RID, ASID/IIDA 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 305-9040 

♦ ♦ ♦ 

CHAPTER 5. REGISTERED INTERIOR 
DESIGNERS 
SUBCHAPTER H. PROFESSIONAL CONDUCT 
22 TAC §5.158 
The Texas Board of Architectural Examiners proposes the 
amendment of §5.158, concerning Criminal Convictions. 

The amendment requires each applicant for registration as a reg-
istered interior designer and each registered interior designer to 
submit a set of fingerprints to the Department of Public Safety 
(Department) or a vendor under contract with the Department. 
As amended the rule would make the submission of fingerprints 
a prerequisite for an applicant's initial registration and for the next 
renewal of registration by a registered interior designer. How-
ever, the proposed amendment would not apply to the renewal 
of emeritus or inactive certificates of registration. An emeritus or 
inactive registered interior designer would submit a set of finger-
prints only in order to restore an emeritus or inactive certificate to 
active status. The amendment removes requirements by which 
applicants and registrants are to affirmatively disclose criminal 
history information to the board and notify the executive director 
regarding a conviction within 30 days after the conviction is en-
tered. Under the rule as amended, the Department and the Fed-
eral Bureau of Investigation will locate criminal history records 
associated with the submitted fingerprints and relay them to the 
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board's executive director. The executive director may contact 
the applicant or registered interior designer regarding any con-
viction other than minor traffic offenses and request further infor-
mation. The information must be in sufficient detail to determine 
whether the conduct at issue relates to the practice of interior de-
sign. The amendment would implement HB 1717 passed by the 
83rd Legislature after Sunset review of the agency and would be 
effective January 1, 2014, as specified in the bill. 

Cathy L. Hendricks, Executive Director, Texas Board of Architec-
tural Examiners, has determined that for the first five-year period 
the amended rule is in effect, the amendment will have no signif-
icant fiscal impact upon state government and no fiscal impact 
on local government. 

Ms. Hendricks also has determined that for the first five-year pe-
riod the amended rule is in effect the public benefits expected as 
a result of the amended rule are as follows: the agency would ob-
tain more comprehensive data about criminal activities of board 
registrants and applicants for registration which will assist the 
board in safeguarding the public against unlawful by the Board's 
registrants. The agency's current process for obtaining criminal 
history information covers only information regarding convictions 
entered in Texas and requires an annual check on each regis-
trant to ascertain if he or she has been convicted for criminal 
conduct since the registrant's last renewal. The rules also cur-
rently require applicants and registrants to self-report convictions 
within 30 days after conviction. Considering the consequence 
of conviction for more serious crimes is revocation, there is lit-
tle incentive to fulfill this requirement. The amended rule would 
be more comprehensive in covering state and federal criminal 
histories in all states and more efficient and less costly (to the 
agency) in that the agency will no longer run annual criminal his-
tory checks. Under the new process, the agency would also re-
ceive criminal history more immediately instead of the current 
process of discovering it upon renewal. There would be no in-
formation conveyed to the agency about any person who is not 
arrested or convicted. 

The proposed amendment would require each applicant and reg-
istrant to pay the cost of fingerprinting which is currently $42 and 
paid to the Department of Public Safety or a vendor of the De-
partment. Pursuant to contract between the Department and the 
vendor, payment is made to the vendor. The new rule will have 
no fiscal impact on small or micro-business. Therefore no Eco-
nomic Impact Statement and Regulatory Flexibility Analysis are 
required. 

Comments may be submitted to Cathy L. Hendricks, 
RID/ASID/IIDA, Executive Director, Texas Board of Architectural 
Examiners, P.O. Box 12337, Austin, Texas 78711-2337. 

The amendment is proposed pursuant to §§1051.202, 
1051.3041, and 1051.3531, Texas Occupations Code, which 
provides the Texas Board of Architectural Examiners with au-
thority to promulgate rules to implement Chapter 1051, Texas 
Occupations Code, and which prohibits the board from issuing 
or renewing a certificate of registration to a person who has not 
submitted fingerprints for the purpose of undergoing a criminal 
background check. 

The proposed amendment does not affect any other statutes. 

§5.158. Criminal Convictions. 
(a) (No change.) 

(b) The following procedures will apply in the consideration 
of an application for registration as a Registered Interior Designer or 
in the consideration of a Registrant's criminal history: 

(1) Effective January 1, 2014, each [Each] Applicant shall 
submit a complete and legible set of fingerprints to the Department of 
Public Safety or a vendor under contract with the Department for the 
purpose of obtaining criminal history record information from the De-
partment and the Federal Bureau of Investigation. The Applicant shall 
pay the cost of conducting the criminal history background check to 
the Department or the vendor on behalf of the Department. An Appli-
cant who does not submit fingerprints in accordance with this subsec-
tion is ineligible for registration. [will be required to provide informa-
tion regarding the Applicant's criminal history as part of the application 
process. Each Registrant will be required to report any criminal con-
viction to the Board within thirty (30) days of the date the conviction is 
entered by the court and to verify the status of the Registrant's criminal 
history on each registration renewal form. An Applicant or Registrant 
is not required to report a conviction for a minor traffic offense.] 

(2) Effective January 1, 2014, each Registrant on active 
status or returning to active status who has not submitted a set of fin-
gerprints pursuant to paragraph (1) of this subsection shall submit a 
complete and legible set of fingerprints to the Department of Public 
Safety or a vendor under contract with the Department for the purpose 
of obtaining criminal history record information from the Department 
and the Federal Bureau of Investigation. The Registrant shall pay the 
cost of conducting the criminal history background check to the De-
partment or the vendor on behalf of the Department. A Registrant who 
does not submit fingerprints in accordance with this subsection is inel-
igible for renewal of, or returning to, active registration. A Registrant 
is not required to submit fingerprints under this paragraph for the re-
newal of, or returning to, active registration if the Registrant previously 
submitted fingerprints under paragraph (1) of this subsection for initial 
registration or under this paragraph for a previous renewal of, or return 
to, active registration. 

(3) [(2)] The executive director may contact the Applicant 
or Registrant regarding any information about a criminal conviction, 
other than a minor traffic offense, disclosed in the Applicant's or Reg-
istrant's criminal history record. The executive director shall allow the 
[An] Applicant or Registrant no less than 30 days to provide a writ-
ten response [who has been convicted for committing any offense shall 
provide a summary of each conviction] in sufficient detail to allow the 
executive director to determine whether the conduct at issue [it] ap-
pears to directly relate to the duties and responsibilities of a Registered 
Interior Designer. 

(4) [(3)] If the executive director determines the conviction 
might be directly related to the duties and responsibilities of a Regis-
tered Interior Designer, the Board's staff will obtain sufficient details 
regarding the conviction to allow the Board to determine the effect of 
the conviction on the Applicant's eligibility for registration or on the 
Registrant's fitness for continued registration. 

(c) - (i) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305040 
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Cathy L. Hendricks, RID, ASID/IIDA 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 305-9040 

PART 9. TEXAS MEDICAL BOARD 

CHAPTER 183. ACUPUNCTURE 
22 TAC §183.11 
The Texas Medical Board (Board) proposes amendments to 
§183.11, concerning Complaint Procedure Notification. 

The amendments to §183.11 change an incorrect citation to 
Chapter 187 in the rule text to the correct citation, which is 
Chapter 178 of this title (relating to Complaints). The amend-
ments are made so that the citation in the section is accurate 
and correct and consistent with Texas statutes. 

Scott Freshour, General Counsel for the Board, has determined 
that for each year of the first five years the section as proposed 
is in effect the public benefit anticipated as a result of enforcing 
this section will be to will be to have rules that are consistent with 
Texas statutes. 

Mr. Freshour has also determined that for the first five-year pe-
riod the section is in effect there will be no fiscal implication to 
state or local government as a result of enforcing the section as 
proposed. There will be no effect to individuals required to com-
ply with the rule as proposed. There will be no effect on small or 
microbusinesses. 

Comments on the proposal may be submitted to Sarah Tuthill, 
P.O. Box 2018, Austin, Texas 78768-2018 or e-mail comments 
to: rules.development@tmb.state.tx.us. A public hearing will be 
held at a later date. 

The amendment is proposed under the authority of the Texas 
Occupations Code Annotated §153.001, which provides author-
ity for the Board to adopt rules and bylaws as necessary to: gov-
ern its own proceedings; perform its duties; regulate the practice 
of medicine in this state; enforce this subtitle; and establish rules 
related to licensure. The amendment is also authorized by Texas 
Occupations Code Annotated §205.101. 

No other statutes, articles or codes are affected by this proposal. 

§183.11. Complaint Procedure Notification. 
Pursuant to §205.152 of the Act, Chapter 178 [188] of this title (re-
lating to Complaints [Complaint Procedure Notification]) shall govern 
acupuncturists with regard to methods of notification for filing com-
plaints with the agency. If the provisions of Chapter 178 of this title 
[188] conflict with the Act or rules under this chapter, the Act and pro-
visions of this chapter shall control. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305041 

Mari Robinson, J.D. 
Executive Director 
Texas Medical Board 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 305-7016 

PART 23. TEXAS REAL ESTATE 
COMMISSION 

CHAPTER 535. GENERAL PROVISIONS 
SUBCHAPTER E. REQUIREMENTS FOR 
LICENSURE 
22 TAC §535.51 
The Texas Real Estate Commission proposes an amendment to 
§535.51, General Requirements for a License. The proposed 
amendment corrects §535.51(d)(4) to increase the timeframe 
for an applicant to submit fingerprints from six months to twelve 
months to be consistent with the timeframe an applicant has to 
take an examination under §1101.401 of the Real Estate License 
Act and to meet the other requirements of an application under 
§535.51(d)(1). 

Kerri Lewis, General Counsel, has determined that for the first 
five-year period the proposed amendment is in effect there will be 
no fiscal implications for the state or for units of local government 
as a result of enforcing or administering the section. There is no 
anticipated significant impact on small businesses, micro-busi-
nesses or local or state employment as a result of implementing 
the section. There is no significant anticipated economic cost to 
persons who are required to comply with the proposed amend-
ment. 

Ms. Lewis also has determined that for each year of the first 
five years the section as proposed is in effect the public benefit 
anticipated as a result of enforcing the section will be consistency 
with statutory and rule provisions. 

Comments on the proposal may be submitted to Kerri Lewis, 
General Counsel, Texas Real Estate Commission, P.O. Box 
12188, Austin, Texas 78711-2188 or via email to general.coun-
sel@trec.texas.gov. The deadline for comments is 30 days after 
publication in the Texas Register. 

The amendment is proposed under Texas Occupations Code, 
§1101.151, which authorizes the Texas Real Estate Commis-
sion to adopt and enforce rules necessary to administer Chap-
ters 1101 and 1102; and to establish standards of conduct and 
ethics for its licensees to fulfill the purposes of Chapters 1101 
and 1102 and ensure compliance with Chapters 1101 and 1102. 

The statute affected by this proposal is Texas Occupations Code, 
Chapter 1101. No other statute, code or article is affected by the 
proposed amendment. 

§535.51. General Requirements for a License. 

(a) - (c) (No change.) 

(d) An application is considered void and is subject to no fur-
ther evaluation or processing when one of the following events occurs: 

(1) - (3) (No change.) 
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♦ ♦ ♦ 

(4) the applicant fails to provide fingerprints to the Depart-
ment of Public Safety within twelve [six] months from the date the 
application is filed. 

(e) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201304993 
Kerri Lewis 
General Counsel 
Texas Real Estate Commission 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 936-3092 

TITLE 25. HEALTH SERVICES 

PART 11. CANCER PREVENTION AND 
RESEARCH INSTITUTE OF TEXAS 

CHAPTER 701. POLICIES AND PROCEDURES 
25 TAC §§701.1, 701.3, 701.5, 701.7, 701.9, 701.11, 701.13, 
701.15, 701.17, 701.19, 701.21, 701.23, 701.25, 701.27, 
701.29, 701.31, 701.33 
The Cancer Prevention and Research Institute of Texas (Insti-
tute) proposes a new Chapter 701, §§701.1, 701.3, 701.5, 701.7, 
701.9, 701.11, 701.13, 701.15, 701.17, 701.19, 701.21, 701.23, 
701.25, 701.27, 701.29, 701.31, and 701.33, addressing admin-
istrative policies and procedures of the Institute. 

The purpose of these new rules is to set forth policies and proce-
dures referenced by the statute, Chapter 102 of the Texas Health 
and Safety Code, and for consistency with other chapters. The 
new rules are proposed pursuant to and in satisfaction of the 
provisions of Texas Health and Safety Code, Chapter 102, and 
other relevant statutes. 

Section 701.1 is proposed to set forth the intent of the Institute. 

Section 701.3 is proposed to define various terms used through-
out the chapter. 

Section 701.5 is proposed to compel the adoption of Bylaws by 
the Oversight Committee to govern its operation and manage-
ment of the Institute and to set forth required Bylaw provisions. 

Section 701.7 is proposed to describe the Institute's compliance 
program, including required compliance program training for In-
stitute employees and Oversight Committee members. This rule 
also describes the compliance officer's role and responsibilities, 
including reporting on compliance activities of the Institute to the 
Oversight Committee. 

Section 701.9 is proposed to create a system and procedures for 
the reporting and investigation of complaints related to alleged 
compliance violations and to describe compliance violation in-
formation that is confidential and not subject to disclosure under 
Chapter 552, Texas Government Code. 

Section 701.11 is proposed to set forth the framework for the de-
velopment, implementation, continual monitoring, and revisions 
to the Texas Cancer Plan. 

Section 701.13 is proposed to describe the appointment of and 
reporting requirements for the Institute's Advisory Committees 
that advise the Oversight Committee on issues related to cancer 
and to inform Institute policies and procedures. 

Section 701.15 is proposed to detail the requirements related 
to the Institute's honoraria policy for Scientific Research and 
Prevention Programs Committee members, including necessary 
policy provisions. 

Section 701.17 is proposed to set forth the Institute's residency 
policy for Scientific Research and Prevention Programs Commit-
tee members. 

Section 701.19 is proposed to provide guidelines regarding the 
advance payment of grant award funds by the Institute, including 
the limitation of funds eligible for advance payment and other 
requirements as defined in the grant contract. 

Section 701.21 is proposed to set forth the Institute's policy to 
encourage grant recipient's purchase of products and materials 
required for the grant award to be produced in the state of Texas 
when possible. The rule also specifies penalty provisions for 
non-compliance with this policy. 

Section 701.23 is proposed to provide guidelines regarding the 
use of historically underutilized businesses by grant recipients. 

Section 701.25 is proposed to describe the Institute's policy on 
electronic signatures for creating, executing, submitting, approv-
ing, and verifying legally binding grant contract documents and 
grant award reports. 

Section 702.27 is proposed to designate the publicly available In-
stitute reports and records that the Institute commits to be made 
available through posting on the Institute's Internet website or 
upon request. 

Section 701.29 is proposed to set forth the Institute's policies re-
lated to Open Records, including the policy for implementing the 
statutory protection for sensitive third-party information submit-
ted by a grant applicant or a grant recipient. This rule specifies 
third-party information held by the Institute that is public informa-
tion and shall be disclosed under Chapter 552, Texas Govern-
ment Code, including the records of any non-profit organization 
established to provide support to the Institute. 

Section 701.31 is proposed to delineate the charges for copies 
of public records. 

Section 701.33 is proposed to set forth the procedures for the 
negotiation and mediation of certain contract claims asserted by 
contractors against the Institute. This rule does not apply to grant 
contracts, unless specifically provided for by the grant contract. 

Kristen Pauling Doyle, General Counsel for the Institute, has de-
termined that for the first five-year period the rules are in effect 
there will be no foreseeable implications relating to costs or rev-
enues for state or local government as a result of enforcing or 
administering the rules. 

Ms. Doyle also has determined that for each year of the first 
five years the rules are in effect the public benefit anticipated as 
a result of enforcing the rules will be clarification of the policies 
and procedures the Institute will follow to implement its statutory 
duties. There are no anticipated economic costs to persons who 
are required to comply with the rules as proposed. 
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Ms. Doyle has determined that the rules shall not have an effect 
on small businesses or on micro businesses. 

Written comments on the proposed rules may be submitted to 
Ms. Kristen Pauling Doyle, General Counsel, Cancer Prevention 
and Research Institute of Texas, P.O. Box 12097, Austin, Texas 
78711 no later than December 16, 2013. Parties filing comments 
are asked to indicate whether or not they support the new rules 
proposed by the Institute and, if changes are requested to one 
or more rules, to provide specific text proposed to be included 
in the rule(s). Comments may be submitted electronically to 
kdoyle@cprit.state.tx.us. Comments may be submitted by fac-
simile transmission to (512) 475-2563. 

The new rules are proposed under the authority of the Texas 
Health and Safety Code Annotated, §102.108, which provides 
the Institute with the authority to adopt rules to administer the 
chapter. 

There is no other statute, article or code that is affected by this 
proposal. 

§701.1. Intent. 
The Institute shall: 

(1) Create and expedite innovation in the area of cancer re-
search and enhance the potential for medical or scientific breakthrough 
in the prevention of cancer and cures for cancer; 

(2) Attract, create, or expand research capabilities of public 
or private institutions of higher education and other public or private 
entities that will promote a substantial increase in cancer research and 
in the creation of high-quality new jobs in Texas; and 

(3) Develop and implement the Texas Cancer Plan. 

§701.3. Definitions. 
The following words and terms, when used in this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise. 

(1) Advisory Committee--a committee of experts, includ-
ing practitioners and patient advocates, created by the Oversight Com-
mittee to advise the Oversight Committee on issues related to cancer. 

(2) Allowable Cost--a cost that is reasonable, necessary for 
the proper and efficient performance and administration of the project, 
and allocable to the project. 

(3) Annual Public Report--the report issued by the Institute 
pursuant to Texas Health and Safety Code §102.052 outlining Institute 
activities, including Grant Awards, research accomplishments, future 
Program directions, compliance, and Conflicts of Interest actions. 

(4) Authorized Expense--cost items including honoraria, 
salaries and benefits, consumable supplies, other operating expenses, 
contracted research and development, capital equipment, construction 
or renovation of state or private facilities, travel, and conference fees 
and expenses. 

(5) Approved Budget--the financial expenditure plan for 
the Grant Award, including revisions approved by the Institute and per-
missible revisions made by the Grant Recipient. The Approved Budget 
may be shown by Project Year and detailed budget categories. 

(6) Authorized Signing Official (ASO)--the individual, 
named by the Grant Applicant, who is authorized to act for the Grant 
Applicant or Grant Recipient in submitting the Grant Application and 
executing the Grant Contract and associated documents or requests. 

(7) Bylaws--the rules established by the Oversight Com-
mittee to provide a framework for its operation, management, and gov-
ernance. 

(8) Cancer Prevention--a reduction in the risk of develop-
ing cancer, including early detection, control and/or mitigation of the 
incidence, disability, mortality, or post-diagnosis effects of cancer. 

(9) Cancer Prevention and Control Program--effective 
strategies and interventions for preventing and controlling cancer de-
signed to reduce the incidence and mortality of cancer and to enhance 
the quality of life of those affected by cancer. 

(10) Cancer Prevention and Research Fund--the dedicated 
account in the general revenue fund consisting of legislative appropri-
ations, gifts, grants, other donations, and earned interest. 

(11) Cancer Research--research into the prevention, 
causes, detection, treatments, and cures for all types of cancer in hu-
mans, including basic mechanistic studies, pre-clinical studies, animal 
model studies, translational research, and clinical research to develop 
preventative measures, therapies, protocols, medical pharmaceuticals, 
medical devices or procedures for the detection, treatment, cure or 
substantial mitigation of all types of cancer and its effects in humans. 

(12) Chief Compliance Officer--the individual employed 
by the Institute to monitor and report to the Oversight Committee re-
garding compliance with the Institute's statute and administrative rules. 
The term may also apply to an individual designated by the Chief Com-
pliance Officer to fulfill the duty or duties described herein, unless the 
context clearly indicates otherwise. 

(13) Chief Executive Officer--the individual hired by the 
Oversight Committee to perform duties required by the Institute's 
Statute or designated by the Oversight Committee. The term may 
apply to an individual designated by the Chief Executive Officer to 
fulfill the duty or duties described herein, unless the context clearly 
indicates otherwise. 

(14) Chief Prevention Officer--the individual hired by the 
Chief Executive Officer to oversee the Institute's Cancer Prevention 
program, including the Grant Review Process, and to assist the Chief 
Executive Officer in collaborative outreach to further Cancer Research 
and Cancer Prevention. The term may also apply to an individual des-
ignated by the Chief Prevention Officer to fulfill the duty or duties de-
scribed herein, unless the context clearly indicates otherwise. 

(15) Chief Product Development Officer--the individual 
hired by Chief Executive Officer to oversee the Institute's Product 
Development program for drugs, biologicals, diagnostics, or devices 
arising from Cancer Research, including the Grant Review Process, 
and to assist the Chief Executive Officer in collaborative outreach to 
further Cancer Research and Cancer Prevention. The term may apply 
to an individual designated by the Chief Product Development Officer 
to fulfill the duty or duties described herein, unless the context clearly 
indicates otherwise. 

(16) Chief Scientific Officer--the individual hired by the 
Chief Executive Officer to oversee the Institute's Cancer Research pro-
gram, including the Grant Review Process, and to assist the Chief Exec-
utive Officer in collaborative outreach to further Cancer Research and 
Cancer Prevention. The term may apply to an individual designated by 
the Chief Scientific Officer to fulfill the duty or duties described herein, 
unless the context clearly indicates otherwise. 

(17) Code of Conduct and Ethics--the code adopted by 
the Oversight Committee pursuant to Texas Health and Safety Code 
§102.109 to provide guidance related to the ethical conduct expected 
of Oversight Committee Members, Program Integration Committee 
Members, and Institute Employees. 

(18) Compliance Program--a process to assess and ensure 
compliance by the Oversight Committee Members and Institute Em-
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ployees with applicable laws, rules, and policies, including matters of 
ethics and standards of conduct, financial reporting, internal account-
ing controls, and auditing. 

(19) Conflict(s) of Interest--a financial, professional, or 
personal interest held by the individual or the individual's Relative 
that is contrary to the individual's obligation and duty to act for the 
benefit of the Institute. 

(20) Encumbered Funds--funds that are designated by a 
Grant Recipient for a specific purpose. 

(21) Financial Status Report--form used to report all Grant 
Award related financial expenditures incurred in implementation of the 
Grant Award. This form may also be referred to as "FSR" or "Form 
269-A." 

(22) Grant Applicant--the public or private institution of 
higher education, as defined by §61.003, Texas Education Code, re-
search institution, government organization, non-governmental organ-
ization, non-profit organization, other public entity, private company, 
individual, or consortia, including any combination of the aforemen-
tioned, that submits a Grant Application to the Institute. Unless other-
wise indicated, this term includes the Principal Investigator or Program 
Director. 

(23) Grant Application--the written proposal submitted by 
a Grant Applicant to the Institute in the form required by the Institute 
that, if successful, will result in a Grant Award. 

(24) Grant Award--funding, including a direct company in-
vestment, awarded by the Institute pursuant to a Grant Contract provid-
ing money to the Grant Recipient to carry out the Cancer Research or 
Cancer Prevention project in accordance with rules, regulations, and 
guidance provided by the Institute. 

(25) Grant Contract--the legal agreement executed by the 
Grant Recipient and the Institute setting forth the terms and conditions 
for the Cancer Research or Cancer Prevention Grant Award approved 
by the Oversight Committee. 

(26) Grant Management System--the electronic interactive 
system used by the Institute to exchange, record, and store Grant Ap-
plication and Grant Award information. 

(27) Grant Mechanism--the specific Grant Award type. 

(28) Grant Program--the functional area in which the Insti-
tute makes Grant Awards, including research, prevention and product 
development. 

(29) Grant Progress Report--the required report submitted 
by the Grant Recipient at least annually and at the close of the grant 
award describing the activities undertaken to achieve the goals and ob-
jectives of the funded project and including information, data and pro-
gram metrics. Unless the context clearly indicates otherwise, the Grant 
Progress Report also includes other required reports such as a Histor-
ically Underutilized Business and Texas Supplier form, a single audit 
determination form, an inventory report, a single audit determination 
form, a revenue sharing form, and any other reports or forms desig-
nated by the Institute. 

        (30) Grant Recipient--the entire legal entity responsible for
the performance or administration of the Grant Award pursuant to the 
Grant Contract. Unless otherwise indicated, this term includes the Prin-
cipal Investigator, Program Director, or Company Representative. 

(31) Grant Review Cycle--the period that begins on the day 
that the Request for Applications is released for a particular Grant 
Mechanism and ends on the day that the Oversight Committee takes 
action on the Grant Award recommendations. 

(32) Grant Review Process--the Institute's processes for 
Peer Review, Program Review and Oversight Committee approval of 
Grant Applications. 

(33) Indirect Costs--the expenses of doing business that are 
not readily identified with a particular Grant Award, Grant Contract, 
project, function, or activity, but are necessary for the general opera-
tion of the Grant Recipient or the performance of the Grant Recipient's 
activities. 

(34) Institute--the Cancer Prevention and Research Insti-
tute of Texas or CPRIT. 

(35) Institute Employee--any individual employed by the 
Institute, including any individual performing duties for the Institute 
pursuant to a contract of employment. Unless otherwise indicated, the 
term does not include an individual providing services to the Institute 
pursuant to a services contract. 

(36) Intellectual Property Rights--any and all of the follow-
ing and all rights in, arising out of, or associated therewith, but only to 
the extent resulting from the Grant Award: 

(A) The United States and foreign patents and utility 
models and applications therefore and all reissues, divisions, re-ex-
aminations, renewals, extensions, provisionals, continuations and such 
claims of continuations-in-part as are entitled to claim priority to the 
aforesaid patents or patent applications, and equivalent or similar rights 
anywhere in the world in Inventions and discoveries; 

(B) All trade secrets and rights in know-how and pro-
prietary information; 

(C) All copyrights, whether registered or unregistered, 
and applications therefore, and all other rights corresponding thereto 
throughout the world excluding scholarly and academic works such 
as professional articles and presentations, lab notebooks, and original 
medical records; and 

(D) All mask works, mask work registrations and appli-
cations therefore, and any equivalent or similar rights in semiconductor 
masks, layouts, architectures or topography. 

(37) Invention--any method, device, process or discovery 
that is conceived and/or reduced to practice, whether patentable or not, 
by the Grant Recipient in the performance of work funded by the Grant 
Award. 

(38) License Agreement--an understanding by which an 
owner of Technology and associated Intellectual Property Rights 
grants any right to make, use, develop, sell, offer to sell, import, or 
otherwise exploit the Technology or Intellectual Property Rights in 
exchange for consideration. 

(39) Matching Funds--the Grant Recipient's Encumbered 
Funds equal to one-half of the Grant Award available and not yet ex-
pended that are dedicated to the research that is the subject of the Grant 
Award. For public and private institutions of higher education, this in-
cludes the dollar amount equivalent to the difference between the indi-
rect cost rate authorized by the federal government for research grants 
awarded to the Grant Recipient and the five percent (5%) Indirect Cost 
limit imposed by §102.2003(c), Texas Health and Safety Code. 

(40) Numerical Ranking Score--the score given to a Grant 
Application by the Review Council that is substantially based on the fi-
nal Overall Evaluation Score submitted by the Peer Review Panel, but 
also signifies the Review Council's view related to how well the Grant 
Application achieves program priorities set by the Oversight Commit-
tee, the overall Program portfolio balance, and any other criteria de-
scribed in the Request for Applications. 
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(41) Overall Evaluation Score--the score given to a Grant 
Application during the Peer Review Panel review that signifies the re-
viewers' overall impression of the Grant Application. Typically it is 
the average of the scores assigned by two or more Peer Review Panel 
members. 

(42) Oversight Committee--the Institute's governing body, 
composed of the nine individuals appointed by the Governor, Lieu-
tenant Governor, and the Speaker of the House of Representatives. 

(43) Oversight Committee Member--any person appointed 
to and serving on the Oversight Committee. 

(44) Patient Advocate--a trained individual who meets the 
qualifications set by the Institute and is appointed to a Scientific Re-
search and Prevention Programs Committee to specifically represent 
the interests of cancer patients as part of the Peer Review of Grant Ap-
plications assigned to the individual's committee. 

(45) Peer Review--the review process performed by Sci-
entific Research and Prevention Programs Committee members and 
used by the Institute to provide guidance and recommendations to the 
Program Integration Committee and the Oversight Committee in mak-
ing decisions for Grant Awards. The process involves the consistent 
application of standards and procedures to produce a fair, equitable, 
and objective evaluation of scientific and technical merit, as well as 
other relevant aspects of the Grant Application. When used herein, the 
term applies individually or collectively, as the context may indicate, to 
the following review process(es): Preliminary Evaluation, Individual 
Evaluation by Primary Reviewers, Peer Review Panel discussion and 
Review Council prioritization. 

(46) Peer Review Panel--a group of Scientific Research 
and Prevention Programs Committee members conducting Peer Re-
view of assigned Grant Applications. 

(47) Prevention Review Council--the group of Scientific 
Research and Prevention Programs Committee members designated as 
the chairpersons of the Peer Review Panels that review Cancer Pre-
vention program Grant Applications. This group includes the Review 
Council chairperson. 

(48) Primary Reviewer--a Scientific Research and Preven-
tion Programs Committee member responsible for individually eval-
uating all components of the Grant Application, critiquing the merits 
according to explicit criteria published in the Request for Applications, 
and providing an individual Overall Evaluation Score that conveys the 
general impression of the Grant Application's merit. 

(49) Principal Investigator, Program Director, or Company 
Representative--the single individual designated by the Grant Appli-
cant or Grant Recipient to have the appropriate level of authority and 
responsibility to direct the project to be supported by the Grant Award. 

(50) Product Development Review Council--the group of 
Scientific Research and Prevention Programs Committee Members 
designated as the chairpersons of the Peer Review Panels that review 
Grant Applications for the development of drugs, drugs, biologicals, 
diagnostics, or devices arising from earlier-stage Cancer Research. 
This group includes the Review Council chairperson. 

(51) Product Development Prospects--the potential for 
development of products, services, or infrastructure to support Cancer 
Research efforts, including but not limited to pre-clinical, clinical, 
manufacturing, and scale up activities. 

(52) Program Income--income from fees for services per-
formed, from the use or rental of real or personal property acquired 
with Grant Award funds, and from the sale of commodities or items 
fabricated under the Grant Contract. Except as otherwise provided, 

Program Income does not include rebates, credits, discounts, refunds, 
etc. or the interest earned on any of these items. Interest otherwise 
earned in excess of $250 on Grant Award funds is considered Program 
Income. 

(53) Program Integration Committee--the group composed 
of the Chief Executive Officer, the Chief Scientific Officer, the Chief 
Product Development Officer, the Commissioner of State Health Ser-
vices, and the Chief Prevention Officer that is responsible for submit-
ting to the Oversight Committee the list of Grant Applications the Pro-
gram Integration Committee recommends for Grant Awards. 

(54) Project Results--all outcomes of a Grant Award, in-
cluding publications, knowledge gained, additional funding generated, 
and any and all Technology and associated Intellectual Property Rights. 

(55) Project Year--the intervals of time (usually 12 months 
each) into which a Grant Award is divided for budgetary, funding, and 
reporting purposes. The effective date of the Grant Contract is the first 
day of the first Project Year. 

(56) Real Property--land, including land improvements, 
structures and appurtenances thereto, excluding movable machinery 
and equipment. 

(57) Relative--a person related within the second degree by 
consanguinity or affinity determined in accordance with §§573.021 -
573.025, Texas Government Code. For purposes of this definition: 

(A) examples of an individual within the second degree 
by consanguinity are a child, grandchild, parent, grandparent, brother, 
sister, uncle, aunt, niece, or nephew; 

(B) examples of an individual within the second degree 
by affinity are a spouse, a person related to a spouse within the second 
degree by consanguinity, or a spouse of such a person; 

(C) an individual adopted into a family is considered a 
Relative on the same basis as a natural born family member; and 

(D) an individual is considered a spouse even if the mar-
riage has been dissolved by death or divorce if there are surviving chil-
dren of that marriage. 

(58) Request for Applications--the invitation released by 
the Institute seeking the submission of Grant Applications for a partic-
ular Grant Mechanism. It provides information relevant to the Grant 
Award to be funded, including funding amount, Grant Review Process 
information, evaluation criteria, and required Grant Application com-
ponents. 

(59) Review Council--the term used to generally refer to 
one or more of the Prevention Review Council, the Product Develop-
ment Review Council, or Scientific Review Council. 

(60) Scientific Research and Prevention Programs Com-
mittee--a group of experts in the field of Cancer Research, Cancer Pre-
vention or Product Development, including trained Patient Advocates, 
appointed by the Chief Executive Officer and approved by the Over-
sight Committee for the purpose of conducting Peer Review of Grants 
Applications and recommending Grant Awards. A Peer Review Panel 
is a Scientific Research and Prevention Programs Committee, as is a 
Review Council. 

(61) Scientific Research and Prevention Programs Com-
mittee Member--an individual appointed by the Chief Executive Of-
ficer and approved by the Oversight Committee to serve on a Scientific 
Research and Prevention Programs Committee. Peer Review Panel 
Members are Scientific Research and Prevention Programs Commit-
tee Members, as are Review Council Members. 
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(62) Scientific Review Council--the group of Scientific Re-
search and Prevention Programs Committee Members designated as 
the chairpersons of the Peer Review Panels that review Cancer Re-
search Grant Applications. This group includes the Review Council 
chairperson. 

(63) Scope of Work--the goals and objectives of the Can-
cer Research or Cancer Prevention project, including the timeline and 
milestones to be achieved. 

(64) Senior Member or Key Personnel--the Principal In-
vestigator, Project Director or Company Representative and other in-
dividuals who contribute to the scientific development or execution of 
a project in a substantive, measurable way, whether or not the individ-
uals receive salary or compensation under the Grant Award. 

(65) Technology--any and all of the following resulting or 
arising from work funded by the Grant Award: 

(A) Inventions; 

(B) Third-Party Information, including but not limited 
to data, trade secrets and know-how; 

(C) databases, compilations and collections of data; 

(D) tools, methods and processes; and 

(E) works of authorship, excluding all scholarly works, 
but including, without limitation, computer programs, source code and 
executable code, whether embodied in software, firmware or otherwise, 
documentation, files, records, data and mask works; and all instantia-
tions of the foregoing in any form and embodied in any form, includ-
ing but not limited to therapeutics, drugs, drug delivery systems, drug 
formulations, devices, diagnostics, biomarkers, reagents and research 
tools. 

(66) Texas Cancer Plan--a coordinated, prioritized, and ac-
tionable framework that helps to guide statewide efforts to fight the 
human and economic burden of cancer in Texas. 

(67) Third-Party Information--generally, all trade secrets, 
proprietary information, know-how and non-public business informa-
tion disclosed to the Institute by Grant Applicant, Grant Recipient, or 
other individual external to the Institute. 

(68) Tobacco--all forms of tobacco products, including but 
not limited to cigarettes, cigars, pipes, water pipes (hookah), bidis, 
kreteks, electronic cigarettes, smokeless tobacco, snuff and chewing 
tobacco. 

§701.5. Oversight Committee Bylaws. 
The Oversight Committee shall adopt Bylaws to govern the conduct 
of its meetings and its management of the Institute, consistent with 
applicable law. 

(1) The Bylaws shall include: 

(A) A process to elect a presiding officer, assistant pre-
siding officer, and any other officer positions that may be created by 
the Oversight Committee and to set terms of service for such positions; 

(B) A meeting schedule that permits a public meeting to 
be held no less than once each calendar quarter, with appropriate notice 
and opportunity for a formal public comment period; 

(C) Duties and responsibilities for the presiding officer 
and assistant presiding officer, as well as other additional officer posi-
tions that may be created by the Oversight Committee; 

(D) Responsibilities of the Oversight Committee and 
the Committee's officers that are distinguished from responsibilities of 
the Chief Executive Officer and Institute employees; 

(E) A process for the Oversight Committee to review 
the financial practices of the Institute, including a review of the annual 
financial audit of the Institute's activities and the Comptroller of Public 
Accounts' report and evaluation of the Institute's annual financial audit; 

(F) A prohibition against an interlocking directorate be-
tween the Oversight Committee and any foundation established to ben-
efit the Institute; 

(G) A process for hiring a Chief Executive Officer and 
evaluating the Chief Executive Officer's job performance; and 

(H) A designation of grounds for removal from the 
Oversight Committee based on illness, absence, or ineligibility and 
provide process for removal. 

(2) The Bylaws must be posted on the Institute's Internet 
website. 

§701.7. Compliance Program. 

(a) Oversight Committee Members, Institute Employees, Sci-
entific       
gram Integration Committee Members, Grant Applicants, Grant Re-
cipients, and contract service providers are expected to comply with 
applicable laws, rules, regulations, and policies in conduct of their of-
ficial duties and responsibilities as well as professional standards of 
business and personal ethics. 

(b) The Institute's Compliance Program shall ensure that 

Research and Prevention Program Committee Members, Pro-

agency operations conform to federal and state regulations, and that 
such operations are undertaken consistent with the Institute's adminis-
trative rules, policies, and procedures. 

(1) The Compliance Program shall specifically address at 
least the following agency operations: Grant Review Process, Grant 
Award financial reporting and performance monitoring, Institute finan-
cial reporting, internal accounting controls, and auditing. 

(2) The Compliance Program shall implement and oversee 
systems and activities to detect and report instances of conduct that do 
not conform to applicable law or policy, as well as the timely response 
to non-conforming conduct and to prevent future similar conduct. 

(3) The Compliance Program shall implement and enforce 
the Code of Conduct and Ethics as well as the consistent enforcement 
of other compliance standards and procedures adopted by the Oversight 
Committee. 

(c) The Compliance Program shall operate under the direction 
of the Chief Compliance Officer. 

(1) In performing the duties under this program, the Chief 
Compliance Officer shall have direct access to the Oversight Commit-
tee. 

(2) The Chief Compliance Officer is responsible and will 
be held accountable for apprising the Oversight Committee and the 
Chief Executive Officer of the institutional compliance functions and 
activities. 

(A) The Chief Compliance Officer shall report at least 
quarterly to the Oversight Committee on the Institute's compliance with 
the applicable laws, rules and Institute policies. The Chief Compliance 
Officer may report more frequently to the Audit Subcommittee of the 
Oversight Committee. 

(B) The Chief Compliance Officer shall report at least 
annually on the Institute's compliance program activities, including any 
proposed legislation or other recommendations identified through the 
activities. The compliance report shall be included in the Institute's 
Annual Public Report. 
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(C) The Chief Compliance Officer shall report at least 
annually to the Oversight Committee on the Grant Recipients' compli-
ance with the terms and conditions of the Grant Contracts. This report 
shall be made at the first Oversight Committee meeting following the 
submission of the Institute's Annual Public Report. 

(D) The Chief Compliance Officer shall inquire into 
and monitor the timely submission status of required Grant Recipient 
reports and notify the Oversight Committee and General Counsel of 
a Grant Recipient's failure to meaningfully comply with reporting 
deadlines. 

(d) Oversight Committee Members and Institute Employees 
shall participate in periodic Compliance Program training. 

§701.9. Report and Investigation of Compliance Violations. 

(a) The Chief Compliance Officer oversees the Institute's ac-
tivities related to the report and investigation of suspected compliance 
violations. 

(b) To encourage good faith reporting of suspected noncom-
pliance, the Institute shall establish a system to receive confidential 
reports of suspected instances or events that failed to comply with 
the Institute's applicable laws, rules and policies. The Institute may 
use a telephonic and/or electronic mailbox system, such as an "ethics 
hotline" to preserve confidentiality of communications regarding sus-
pected compliance violations and the anonymity of a person making a 
compliance report or participating in a compliance investigation. 

(1) Information describing how to report a suspected com-
pliance violation, including a designated telephone number and elec-
tronic mail address for confidentially reporting suspected compliance 
violations, shall be displayed on the Institute's Internet website and in-
cluded in all Institute contracts and agreements. 

(2) Information describing how to report a suspected com-
pliance violation shall be included in the Institute's employee poli-
cies manual, and discussed internally with Institute Employees and in-
cluded in ethics training sessions. 

(3) Only good faith reports made to the designated tele-
phone number or electronic mailbox shall be investigated. 

(c) The Institute shall implement procedures to investigate a 
good faith report of a suspected violation, including: 

(1) The prompt initiation of an investigation by the Chief 
Compliance Officer; 

(2) Assignment to an appropriate individual or individuals 
to conduct the investigation, including the Audit Subcommittee, the 
Compliance Office, General Counsel, the Internal Auditor, or outside 
experts or advisors; and 

(3) A recommendation for appropriate corrective actions, 
if any are warranted by the investigation, made to the Oversight Com-
mittee. 

(d) To the extent allowed by law, the Institute will preserve 
the confidential nature of the good faith report of a suspected violation, 
including the identity of the individual submitting the report. 

(e) The Chief Compliance Officer shall maintain a log that 
tracks the receipt, investigation, and resolution of reports made regard-
ing compliance violations. 

(f) In performing duties under this rule, the Chief Compliance 
Officer has direct access to the Oversight Committee. The Chief Com-
pliance Officer shall report to the Oversight Committee at least quar-
terly on compliance activity. 

(g) The following information is confidential and not subject 
to disclosure under Chapter 552, Texas Government Code, unless the 
information relates to an individual who consents to the disclosure: 

(1) information that directly or indirectly reveals the iden-
tity of an individual who made a report to the Institute's Compliance 
Program office, sought guidance from the office, or participated in an 
investigation conducted under the Compliance Program; 

(2) information that directly or indirectly reveals the iden-
tity of an individual who is alleged to have or may have planned, ini-
tiated, or participated in activities that are the subject of a report made 
to the Compliance Program if, after completing an investigation, the 
Compliance Program determines the report to be unsubstantiated or 
without merit; and 

(3) other information that is collected or produced in a 
Compliance Program investigation if releasing the information would 
interfere with an ongoing compliance investigation. 

(h) The Oversight Committee may meet in a closed session 
under Chapter 551, Texas Government Code, to discuss an on-going 
compliance investigation into issues related to fraud, waste or abuse of 
state resources. 

§701.11. Texas Cancer Plan. 

The Institute shall develop, implement, continually monitor, and revise 
the Texas Cancer Plan as necessary. 

(1) The intent of the Texas Cancer Plan is to reduce the 
cancer burden across the state and improve the lives of Texans by pro-
viding a coordinated, prioritized, and actionable framework that will 
help guide statewide efforts to fight the human and economic burden 
of cancer in Texas. 

(2) Activities undertaken by the Institute to monitor the 
Texas Cancer Plan will be described in the Annual Public Report re-
quired by Texas Health and Safety Code §102.052. 

(3) The Institute will periodically update the Texas Cancer 
Plan by issuing a revised version of the Texas Cancer Plan every seven 
(7) years, unless a different timeline for a revised version of the Texas 
Cancer Plan is approved by a simple majority of the Oversight Com-
mittee. 

(4) The Institute may solicit input from public or private 
institutions, government organizations, non-profit organizations, other 
public entities, private companies, and individuals affected by cancer to 
assist the Institute in monitoring, implementing, and revising the Texas 
Cancer Plan. 

(5) The most recent version of the Texas Cancer Plan shall 
be posted on the Institute's Internet website. A hard copy of the Texas 
Cancer Plan may be requested by contacting the Institute directly. 

§701.13. Advisory Committees. 

The Oversight Committee may rely upon Advisory Committees of ex-
perts to advise the Oversight Committee on issues related to cancer and 
to inform Institute policies and procedures. 

(1) The University Advisory Committee shall advise the 
Oversight Committee and Review Councils regarding the role of higher 
education in Cancer Research. The committee's membership is com-
posed of the members specified by §102.154, Texas Health and Safety 
Code. 

(2) The Oversight Committee shall create an ad hoc Advi-
sory Committee to address childhood cancers. 
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(3) The Oversight Committee may create additional ad hoc 
Advisory Committees to advise the Oversight Committee on issues re-
lated to cancer. 

(4) The presiding officer of the Oversight Committee ap-
points experts, including practitioners and patient advocates, to serve 
as ad hoc Advisory Committee members, subject to approval by the 
Oversight Committee, for terms of service determined by the Over-
sight Committee. 

(A) When used in this section, the term "patient advo-
cates" is not intended to and does not have the meaning ascribed to the 
same term defined by §701.3 of this chapter (relating to Definitions). 
The term, when used herein, applies more generally to the broad cat-
egory of individuals that advocate, either personally or professionally, 
on behalf of a group of individuals affected by cancer. A patient advo-
cate serving on an ad hoc Advisory Committee does not undergo the 
selection process or receive science-based training required by Patient 
Advocates under Chapter 703, §703.5 of this title (relating to Scientific 
Research and Prevention Programs Committees). 

(B) An Institute Employee, Oversight Committee 
Member, or Scientific Research and Prevention Programs Committee 
Member may not be a member of any Advisory Committee of the 
Institute. 

(C) Grant Applicants and Grant Recipients may be Ad-
visory Committee members. 

(5) The Institute may reimburse Advisory Committee 
members for reasonable and necessary expenses incurred to attend 
meetings or perform other official duties authorized by the presiding 
officer of the Oversight Committee. 

(6) Each Advisory Committee shall create a committee 
charter for approval by the Oversight Committee that delineates the 
role of the Advisory Committee and expected activities. 

(7) The Oversight Committee shall establish a process for 
each Advisory Committee to report no less than annually to the Over-
sight Committee regarding the activities of the Advisory Committee. 

(8) A list of the Institute's Advisory Committees and the 
reports presented to the Oversight Committee by each Advisory Com-
mittee shall be maintained on the Institute's Internet website. 

§701.15. Scientific Research and Prevention Programs Committee 
Honoraria Policy. 

The Institute recruits high level, highly respected, well established 
members of the Cancer Research, Product Development, or Cancer 
Prevention communities for appointments to Scientific Research and 
Prevention Programs Committees to conduct Peer Review of Grant 
Applications. The Institute may pay an honorarium to a Scientific 
Research and Prevention Programs Committee Member, pursuant to 
the Institute's honoraria policy. 

(1) The honoraria policy shall be set by the Chief Executive 
Officer in consultation with the Oversight Committee and updated from 
time to time as necessary upon written notification to the Oversight 
Committee. Changes made to the honoraria policy must be supported 
by written justification. 

(2) Honoraria rates paid by the Institute must be based upon 
the responsibilities, hours committed, and hourly rate commensurate 
with the expertise and professional background of the Scientific Re-
search and Prevention Programs Committee Members. 

(3) The honoraria policy may provide a comparison to hon-
ing or-oraria and related compensation paid by other similar grant-mak

ganizations to ensure that honoraria payment rates are reasonable and 
competitive for the value the Institute receives. 

(4) Minimum documentation requirements for honoraria 
payments shall be set forth in the honoraria policy. 

(5) The Institute's honoraria policy shall be publicly avail-
able. 

§701.17. Scientific Research and Prevention Programs Committee 
Member Residency Policy. 

(a) To minimize the potential for Conflicts of Interest in the 
Peer Review of Grant Applications, the Institute recruits individuals 
who live and work outside of the State to serve as Scientific Research 
and Prevention Programs Committee Members, including Patient Ad-
vocates, unless a special need justifies using one or more individuals 
living or working in Texas. 

(b) If an individual who lives or works in Texas is appointed 
to serve as a Scientific Research and Prevention Programs Commit-
tee Member, an explanation of the special need must be provided at 
the time the Chief Executive Officer's appointment is approved by the 
Oversight Committee and recorded in the minutes of the Oversight 
Committee meeting. 

§701.19. Advance Payment of Grant Award Funds. 
It is the Institute's policy to disburse Grant Award funds on a reim-
bursement basis; however, the nature and circumstances of the Grant 
Mechanism or a particular Grant Award may justify advance payment 
of funds by the Institute pursuant to the Grant Contract. 

(1) The Chief Executive Officer shall seek approval from 
the Oversight Committee to disburse Grant Award funds by advance 
payment. The Chief Executive Officer's advance payment recommen-
dation for the Grant Award must be approved by a simple majority of 
Oversight Committee Members present and voting. Unless specifically 
stated, the Oversight Committee's approval to disburse Grant Award 
funds by advance payment is effective for the term of the project. 

(2) The Grant Contract must specify the amount, schedule, 
and requirements for advance payment of Grant Award funds. 

(3) The Grant Recipient receiving advance payment of 
Grant Award funds must maintain or demonstrate the willingness and 
ability to maintain procedures to minimize the time elapsing between 
the transfer of the Grant Award funds and disbursement by the Grant 
Recipient. 

(4) Grant Recipient must comply with all financial report-
ing requirements regarding use of Grant Award funds. 

(5) Nothing herein creates an entitlement to advance pay-
ment of Grant Award funds; the Institute may determine in its sole dis-
cretion that circumstances justify limiting the amount of Grant Award 
funds eligible for advance payment, may restrict the period that ad-
vance payment of Grant Award funds will be made, or may revert to 
payment on a reimbursement-basis. 

§701.21. Preference for Texas Suppliers for Purchases Made by 
Grant Recipients. 
It is the policy of the Institute to encourage the purchase of goods and 
services required for the Grant Award from suppliers in the State to the 
extent reasonably possible. A Grant Recipient shall undertake good 
faith efforts to purchase from suppliers in the State at least fifty percent 
(50%) of the goods and services purchased with Grant Award funds. 

(1) A Grant Recipient must purchase products and materi-
als produced in the State of Texas when available at a price and time 
comparable to products and materials purchased outside of the State. 
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(2) A Grant Recipient that expends more than forty percent 
(40%) of the Grant Award funds budgeted for a Project Year on goods 
and services purchased outside of the State must notify the Institute in 
writing and provide an explanation of the good faith efforts undertaken 
to purchase the goods or services from suppliers in the State, including 
a statement that products and materials were not available in the State at 
a comparable price and time. Such notification and explanation may be 
accomplished by completing the Historically Underutilized Business 
and Texas Supplier form submitted as part of the annual Grant Progress 
Report. 

(3) The Institute may deny reimbursement or require re-
payment of Grant Award funds already expended if the Grant Recipient 
fails to provide a statement as required by paragraph (2) of this section 
with a reasonable explanation of the good faith efforts undertaken to 
purchase the goods or services from suppliers in the State of Texas. 

§701.23. Historically Underutilized Businesses Policy for Grant Re-
cipients. 
It is the policy of the Institute to encourage the use of historically un-
derutilized businesses (HUBs) by Grant Recipients to promote full and 
equal business opportunities for all businesses. 

(1) A Grant Recipient is expected to undertake good faith 
efforts to utilize HUBs in subcontracts for construction, commodities 
purchases, and other services, including professional and consulting 
services, paid for with Grant Award funds. 

(2) A Grant Recipient must report to the Institute at least 
annually regarding efforts undertaken by the Grant Recipient to utilize 
HUBs in the performance of the Grant Contract by completing the His-
torically Underutilized Business and Texas Supplier form submitted as 
part of the annual Grant Progress Report. 

§701.25. Electronic Signature Policy. 
A Grant Recipient's use of the Institute's electronic Grant Management 
System to create, exchange, execute, submit, and verify legally binding 
Grant Contract documents and Grant Award reports shall be pursuant to 
an agreement between the Institute and the Grant Recipient regarding 
the use of binding electronic signatures. Such agreement shall include 
at least the following minimum standards: 

(1) The Grant Recipient agrees that by entering the Autho-
rized Signing Official's password in the electronic Grant Management 
System at certain specified points, the Grant Recipient electronically 
signs the Grant Contract document or related form. The Grant Recip-
ient further agrees that the electronic signature is the legal equivalent 
of the Authorized Signing Official's manual signature. 

(2) The Institute may rely upon the electronic signature 
rendered by entering the Authorized Signing Official's password as 
evidence that the Grant Recipient consents to be legally bound by the 
terms and conditions of the Grant Contract or related form as if the 
document was manually signed. 

(3) The Grant Recipient shall provide prompt written noti-
fication to the Institute of any changes regarding the status or authority 
of the individual(s) designated by the Grant Recipient to be the Grant 
Recipient's Authorized Signing Official. The notice must be provided 
to an individual designated by the Institute. 

§701.27. Publicly Available Institute Reports and Records. 
To promote transparency in its activities, the Institute maintains the 
information described in this section and makes such information pub-
licly available through the Institute's Internet website or upon request. 

(1) The Texas Cancer Plan; 

(2) The Institute's Annual Public Report; 

(3) The Conflict of Interest information described in this 
paragraph for the previous 12 months: 

(A) A list of disclosed Conflicts of Interest requiring re-
cusal. 

(B) Any unreported Conflicts of Interest confirmed by 
an Institute investigation and actions taken by the Institute regarding 
same. 

(C) Any Conflict of Interest waivers granted. 

(4) An annual report of political contributions exceeding 
$1,000 made to candidates for state or federal office by Oversight Com-
mittee Members for the five years preceding the Member's appointment 
and each year after the Member's appointment until the Member's term 
expires; 

(5) The annual Grant Program priorities set by the Over-
sight Committee; 

(6) Oversight Committee Bylaws; 

(7) Code of Conduct and Ethics; 

(8) A list, separated by Grant Program and Peer Review 
Panel, of the Scientific Research and Prevention Programs Committee 
Members provisionally appointed or approved by the Oversight Com-
mittee; 

(9) The Institute's honoraria policy for Scientific Research 
and Prevention Programs Committee Members; 

(10) The supporting documentation regarding the Insti-
tute's implementation of its Conflict of Interest policy and actions 
taken to exclude a conflicted Oversight Committee Member, Program 
Integration Committee Member, Scientific Research and Prevention 
Programs Committee Member or Institute Employee from partici-
pating in the review, discussion, deliberation and vote on the Grant 
Application; 

(11) The Chief Executive Officer's annual report to the 
Oversight Committee on the progress and continued merit of each 
research Program funded by the Institute; 

(12) Grant Applicant information: 

(A) Name and address; 

(B) Amount of funding applied for; 

(C) Type of cancer addressed by the Grant Application; 
and 

(D) A high-level summary of work proposed to be 
funded by the Grant Award; 

(13) Information related to Grant Awards, including the 
name of the Grant Recipient, the amount of the Grant Award approved 
by the Oversight Committee, the type of cancer addressed, and a high-
level summary of the work funded by the Grant Award; 

(14) Records of a nonprofit organization established to pro-
vide support to the Institute; 

(15) Information related to any gift, grant, or other consid-
eration provided to the Institute, Institute Employee, or a member of 
an Institute committee. Such information shall state: 

(A) Donor's name; 

(B) Amount of donation; and 
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(C) Date of donation; 

(16) A list of the Institute's Advisory Committees and the 
reports presented to the Oversight Committee by each Advisory Com-
mittee; 

(17) The Institute's approved internal audit annual report 
and the internal audit plan posted no later than thirty (30) days after 
approval by the Oversight Committee, or the Chief Executive Officer 
if the Oversight Committee is unable to meet; 

(18) A detailed summary of the weaknesses, deficiencies, 
wrongdoings, or other concerns raised by the audit plan or annual re-
port and a summary of the action taken by the Institute to the address 
concerns, if any, that are raised by the audit plan or annual report; 

(19) Information regarding staff compensation in compli-
ance with §659.026, Texas Government Code. 

§701.29. Third-Party Information Held by the Institute. 

(a) In order to protect the actual or potential value of informa-
tion submitted to the Institute by a Grant Applicant or a Grant Recip-
ient, the Institute shall undertake reasonable efforts to protect Third-
Party Information as described herein from unauthorized public dis-
closure, consistent with the requirements of Chapter 552, Texas Gov-
ernment Code. 

(b) With the exception of information set forth in subsection 
(g) of this section, the Institute shall consider the following material 
confidential: 

(1) Information that relates to a Grant Applicant's or Grant 
Recipient's product, device, or process that has the potential for being 
sold, traded, or licensed for a fee, including the application or use of 
such product, device, or process; 

(2) All technological or scientific information developed in 
whole or in part by the Grant Applicant or Grant Recipient that has the 
potential for being sold, traded, or licensed for a fee; 

(3) All information that relates to the plans, specifications, 
blueprints, and designs, including related proprietary information, of a 
scientific research and development facility; 

(4) Written comments made by one or more Scientific Re-
search and Prevention Programs Committee Members that reveals, di-
rectly or indirectly, information relating to the Grant Applicant's or 
Grant Recipient's product, device, or process that has the potential for 
being sold, traded, or licensed for a fee, including the application or 
use of such product, device, or process; and 

(5) Information included in the business operations and 
management due diligence and intellectual property reviews con-
ducted for the Grant Review Process that reveals, directly or indirectly, 
information relating to the Grant Applicant's or Grant Recipient's 
product, device, or process that has the potential for being sold, traded, 
or licensed for a fee. 

(c) The Institute shall consider that a product, device, or 
process and the technological or scientific information described in the 
Grant Application submitted to the Institute has the potential for being 
sold, traded, or licensed for a fee unless the Grant Applicant informs 
the Institute that no economic potential exists. 

(d) The confidential nature of the information submitted by the 
Grant Applicant or Grant Recipient is not dependent upon whether the 
information is patentable or capable of being registered under copyright 
or trademark laws. 

(e) Oversight Committee Members, Institute Employees, Pro-
gram Integration Committee Members, and Scientific Research and 

Prevention Programs Committee Members may access Third-Party In-
formation solely for Institute purposes. All Third-Party Information in 
the individual's possession must be returned to the Institute or destroyed 
immediately upon the Institute's request or upon the termination of indi-
vidual's employment with or service to the Institute, whichever comes 
first. An individual given access to Third-Party Information described 
herein shall not: 

(1) Publicly disclose Third-Party Information for any rea-
son unless the Institute's General Counsel determines that the disclo-
sure is either permitted or required by law; 

(2) Use non-public Third-Party Information for the indi-
vidual's own personal gain or for the gain of other parties; or 

(3) Copy Third-Party Information, for any reason, except 
as required to fulfill their duties for the Institute. 

(f) The Institute may establish procedures to protect non-pub-
lic Third-Party Information from unauthorized disclosure such as the 
use of non-disclosure agreements. 

(g) Notwithstanding the foregoing, the following Third-Party 
Information is public information and shall be disclosed under Chapter 
552, Texas Government Code: 

(1) The Grant Applicant's name and address; 

(2) The amount of Grant Award funding applied for; 

(3) The type of cancer to be addressed under the Grant Ap-
plication; 

(4) The high-level summary of the Grant Application 
specifically created to be publicly disclosed; 

(5) Any other Third-Party Information submitted to the In-
stitute by a Grant Applicant or Grant Recipient if the third-party con-
sents to the disclosure of the information; and 

(6) The records of a nonprofit organization established to 
provide support to the Institute. 

§701.31. Charges for Copies of Public Records. 

(a) The charge to any person requesting copies of any public 
record of the Institute will be: 

(1) Standard paper copy--$.10 per page. 

(2) Nonstandard-size copy: 

(A) Diskette: $1.00; 

(B) Magnetic tape: actual cost; 

(C) Data cartridge: actual cost; 

(D) Tape cartridge: actual cost; 

(E) Rewritable CD (CD-RW)--$1.00; 

(F) Non-rewritable CD (CD-R)--$1.00; 

(G) Digital video disc (DVD)--$3.00; 

(H) JAZ drive--actual cost; 

(I) Other electronic media--actual cost; 

(J) VHS video cassette--$2.50; 

(K) Audio cassette--$1.00; 

(L) Oversize paper copy (e.g.: 11 inches by 17 inches, 
greenbar, bluebar, not including maps and photographs using specialty 
paper)--$.50 per page; 
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(M) Specialty paper (e.g.: Mylar, blueprint, blueline, 
map, photographic)--actual cost. 

(3) Labor charge: 

(A) For programming--$28.50 per hour; 

(B) For locating, compiling, and reproducing--$15 per 
hour. 

(4) Overhead charge--20% of labor charge. 

(5) Microfiche or microfilm charge: 

(A) Paper copy--$.10 per page; 

(B) Fiche or film copy--Actual cost. 

(6) Remote document retrieval charge--Actual cost. 

(7) Computer resource charge: 

(A) Mainframe--$10 per CPU minute; 

(B) Midsize--$1.50 per CPU minute; 

(C) Client/Server system--$2.20 per clock hour; 

(D) PC or LAN--$1.00 per clock hour. 

(8) Miscellaneous supplies--Actual cost. 

(9) Postage and shipping charge--Actual cost. 

(10) Photographs--Actual cost. 

(11) Maps--Actual cost. 

(12) Other costs--Actual cost. 

(13) Outsourced/Contracted Services--Actual cost for the 
copy. 

(b) The Institute may reduce or waive these charges at the dis-
cretion of the Chief Executive Officer if there is a public benefit. 

(c) No Sales Tax shall be applied to copies of public informa-
tion. 

§701.33. Negotiation and Mediation of Certain Breach of Contract 
Claims. 

(a) In accordance with Texas Government Code §2260.052(c), 
the Institute adopts herein by reference the model rules provided by the 
Office of the Attorney General relating to procedures for the negotia-
tion and mediation of certain contract claims asserted by contractors 
against the Institute. 

(b) The procedures, as adopted, are exclusive and required pre-
requisites to suit against the Institute under the Texas Civil Practice and 
Remedies Code, Chapter 107, and the Texas Government Code, Chap-
ter 2260. 

(c) Nothing herein waives the Institute's sovereign immunity 
to suit or liability. 

(d) Unless specifically provided for by the Grant Contract, this 
rule does not apply to Grant Contracts. The Grant Contract shall spec-
ify the process and procedures for terminating a Grant Award, as well 
as any associated remedy. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 4, 

2013. 

TRD-201305054 
Wayne Roberts 
Interim Executive Director 
Cancer Prevention and Research Institute of Texas 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 305-8422 

25 TAC §§701.2, 701.8, 701.21 
(Editor's note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
Cancer Prevention and Research Institute of Texas or in the Texas Reg-
ister office, James Earl Rudder Building, 1019 Brazos Street, Austin, 
Texas.) 

The Cancer Prevention and Research Institute of Texas (Insti-
tute) proposes the repeal of Chapter 701, §§701.2, 701.8, and 
701.21, addressing administrative policies and procedures of the 
Institute. 

The rules currently in Chapter 701 are not adequate to address 
the policies and procedures of the Institute. The matters ad-
dressed by the repealed provisions will be incorporated into a 
new Chapter 701. The sections of new Chapter 701 are pro-
posed in this issue of the Texas Register. 

Kristen Pauling Doyle, General Counsel for the Institute, has de-
termined that for the first five-year period the repeal is in effect 
there will be no foreseeable implications relating to costs or rev-
enues for state or local government as a result of enforcing or 
administering the repeal. 

Ms. Doyle also has determined that for each year of the first five 
years the repeal is in effect the public benefit anticipated as a 
result of enforcing the repeal will be clarification of the policies 
and procedures the Institute will follow to implement its statutory 
duties. There are no anticipated economic costs to persons who 
are required to comply with the repeal as proposed. 

Ms. Doyle has determined that the repeal shall not have an effect 
on small businesses or on micro businesses. 

Written comments on the repeal may be submitted to Ms. Kris-
ten Pauling Doyle, General Counsel, Cancer Prevention and Re-
search Institute of Texas, P.O. Box 12097, Austin, Texas 78711 
no later than December 16, 2013. Comments may be submit-
ted electronically to kdoyle@cprit.state.tx.us. Comments may 
be submitted by facsimile transmission to (512) 475-2563. 

The repeal is proposed under the authority of the Texas Health 
and Safety Code Annotated, §102.108, which provides the Insti-
tute with the authority to adopt rules to administer the chapter. 

There is no other statute, article or code that is affected by this 
proposal. 

§701.2. Texas Cancer Plan. 

§701.8. Charges for Copies of Public Records. 

§701.21. Historically Underutilized Business Program. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
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TRD-201305052 
Wayne Roberts 
Interim Executive Director 
Cancer Prevention and Research Institute of Texas 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 305-8422 

CHAPTER 702. INSTITUTE STANDARDS ON 
ETHICS AND CONFLICTS, INCLUDING THE 
ACCEPTANCE OF GIFTS AND DONATIONS TO 
THE INSTITUTE 
25 TAC §§702.3, 702.5, 702.7, 702.9, 702.11, 702.13, 702.15, 
702.17, 702.19 
The Cancer Prevention and Research Institute of Texas (Insti-
tute) proposes amendments to §§702.3, 702.5, 702.7, 702.9, 
702.11, 702.13, 702.15, 702.17 and 702.19, regarding insti-
tute standards on ethics and conflicts, including relationships 
between the institute and private organizations and donors. 

The purpose of these proposed amendments is to clarify exist-
ing requirements, to reflect changes to the statute, for consis-
tency with other chapters, and to provide additional guidance 
regarding applicable conflict of interest standards, procedures 
for recusal, and restrictions on communication that provide cer-
tain applicants unfair advantages. In addition, proposed amend-
ments promulgate more comprehensive rules regarding the ac-
ceptance of gifts and donations to the Institute. The Texas Health 
and Safety Code, §102.106 directs the CPRIT Oversight Com-
mittee to adopt conflict of interest rules to apply to the Oversight 
Committee, the Program Integration Committee, and Institute 
Employees. In addition, these amendments are proposed pur-
suant to and in satisfaction of the provisions of Texas Govern-
ment Code, Chapters 572 and 2255, Texas Health and Safety 
Code, Chapter 102, and other relevant statutes. 

Section 702.3 is amended to delete the definitions in this chapter. 
The Institute proposes the deletion of the definitions from this 
chapter because the definitions of the words and terms used 
in this chapter will now have the meanings provided in 25 TAC 
Chapter 701, §701.3 (relating to Definitions), thus maintaining 
consistency of terms used throughout Chapters 701 - 703. 

Section 702.5 is amended to clarify the intent of the Institute that 
the grant review and award process be fair, unbiased and free 
from conflicts of interest, impropriety and self-dealing by defining 
the individuals subject to the conflict rules. 

Section 702.7 is amended to provide additional guidance regard-
ing the process and procedures for acceptance of gifts and do-
nations made to the Institute, an Oversight Committee member, 
an Institute Employee, or a member of one of the Institute's com-
mittees. The proposed changes also specify that no CPRIT em-
ployee's salary will be supplemented with gifts or donations. 

Section 702.9 is amended to include additional standards of con-
duct for employees of the Institute, members of the Program In-
tegration Committee and members of the Oversight Committee 
as set forth by Texas Health and Safety Code Chapter 102. 

Section 702.11 is amended to provide clarity regarding prohib-
ited conflicts of interest applicable to Oversight Committee mem-
bers, Institute Employees, Scientific Research and Prevention 

Programs committee members, and Program Integration Com-
mittee members regarding the review, discussion, deliberation, 
or vote on an application for funds from the Institute. The pro-
posed changes also apply to independent contractors that per-
form services associated with the grant review process. 

Section 702.13 is amended to provide additional guidance re-
garding the process and procedures for identifying, disclosing, 
recusing, and monitoring conflicts of interest held by persons 
subject to the conflict rules in the awarding of Institute funds. 

Section 702.15 is amended to provide further guidance on the 
process and procedures regarding the investigation of unre-
ported conflicts of interest affecting the grant review process. 

Section 702.17 is amended to provide additional guidance on the 
necessary process and procedures for the Oversight Committee 
to waive the conflict of interest provisions prohibiting participation 
of an individual subject to the conflict rules upon a showing that 
exceptional circumstances outweigh potential bias posed by the 
conflict of interest. 

Section 702.19 is amended to include Program Integration Com-
mittee members as individuals that are restricted from commu-
nication with grant applicants regarding pending grant applica-
tions. The proposed changes include a restriction on commu-
nication between individual Oversight Committee members and 
Program Integration Committee members while grant award de-
cisions are being made. 

Kristen Pauling Doyle, General Counsel for the Institute, has de-
termined that for the first five-year period the rules are in effect 
there will be no foreseeable implications relating to costs or rev-
enues for state or local government as a result of enforcing or 
administering the rules. 

Ms. Doyle also has determined that for each year of the first 
five years the rules are in effect the public benefit anticipated as 
a result of enforcing the rules will be clarification of the policies 
and procedures the Institute will follow to implement its statutory 
duties. There are no anticipated economic costs to persons who 
are required to comply with the rules as proposed. 

Ms. Doyle has determined that the rules shall not have an effect 
on small businesses or on micro businesses. 

Written comments on the rules may be submitted to Ms. Kristen 
Pauling Doyle, General Counsel, Cancer Prevention and Re-
search Institute of Texas, P.O. Box 12097, Austin, Texas 78711 
no later than December 16, 2013. Parties filing comments are 
asked to indicate whether or not they support the rule revisions 
proposed by the Institute and, if changes are requested, to pro-
vide specific text proposed to be included in the rule. Comments 
may be submitted electronically to kdoyle@cprit.state.tx.us. 
Comments may be submitted by facsimile transmission to (512) 
475-2563. 

The amendments are proposed under the authority of the Texas 
Health and Safety Code Annotated, §§102.101(e), 102.106, 
102.1061, 102.1062, 102.1063, 102.1064, 102.108, and 
102.109 which provide the Institute with the authority to govern 
members of the Oversight Committee, Institute Employees, PIC 
members, and Institute activities, and which direct the Oversight 
Committee to adopt rules relating to conflict of interest, code of 
conduct, and to administer the chapter. 

There is no other statute, article or code that is affected by this 
proposal. 

§702.3. Definitions. 
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The [following] words and terms[, when] used in this chapter[,] shall 
have the [following] meanings provided in Chapter 701, §701.3 of this 
title (relating to Definitions), unless the context clearly indicates oth-
erwise. 

[(1) Ad hoc committee means a committee of experts cre-
ated by the Oversight Committee to advise the Oversight Committee 
on issues related to cancer.] 

[(2) Applicant means the public or private institution of 
higher education, as defined by §61.003, Education Code, research 
institution, government organization, non-governmental organization, 
non-profit organization, other public entity, private company, individ-
ual, or consortia, including any combination of the aforementioned, 
that submits an application to the Institute for a grant funded by the 
Cancer Prevention and Research Fund. Unless otherwise indicated, 
this term includes the principal investigator.] 

[(3) Application means the written proposal submitted to 
the Institute by an applicant that, if successful, will result in an award of 
money from the Cancer Prevention and Research Fund. An application 
may be submitted in response to a published Request for Applications 
or unsolicited by the Institute.] 

[(4) Cancer Prevention and Research Fund means the 
dedicated account in the general revenue fund consisting of patent, 
royalty, and license fees and other income received under a contract 
with a CPRIT funding award recipient, legislative appropriations, 
gifts, grants, and other donations, and earned interest.] 

[(5) Close relative means a parent, spouse, domestic part-
ner, or son or daughter.] 

[(6) Entity means any organization recognized by law, in-
cluding a sole proprietorship, partnership, firm, corporation, holding 
company, joint stock company, receivership, or trust, as well as any 
program, enterprise, non-profit corporation public or private research 
or academic institution.] 

[(7) Executive Director means the Executive Director of 
the CPRIT and any other official or employee of the CPRIT to whom 
the authority involved has been delegated.] 

[(8) Funding Award means any award of money from the 
Cancer Prevention and Research Fund made by the Institute to an ap-
plicant in response to a solicited or unsolicited application. A funding 
award must be in the form of an executed contract between the Institute 
and the Recipient.] 

[(9) Institute means the Cancer Prevention and Research 
Institute of Texas or CPRIT.] 

[(10) Institute employee means any individual within the 
employ of the Institute, including any individuals performing duties 
for the Institute pursuant to a contract of employment.] 

[(11) Oversight Committee member means any person ap-
pointed to and serving on the Oversight Committee of the Institute, or 
any person who sits on that board by operation of statute or by desig-
nation.] 

[(12) Principal investigator means a single individual des-
ignated by the grantee in the grant application and approved by the 
Institute, who is responsible for the scientific and technical direction of 
the project.] 

[(13) Professional associate of the reviewer means any col-
league, scientific mentor, or student with whom the peer reviewer is 
currently conducting research or other significant professional activ-
ities or with whom the member has conducted such activities within 
three years before the date of the review.] 

[(14) Recipient means the public or private institution of 
higher education, as defined by §61.003, Education Code, research 
institution, government organization, non-governmental organization, 
non-profit organization, other public entity, private company, individ-
ual, or consortia, including any combination of the aforementioned, 
who is awarded money from the Cancer Prevention and Research Fund. 
Unless otherwise indicated, this term includes the principal investiga-
tor.] 

[(15) Scientific Research and Prevention Program commit-
tee means one or more groups of experts in the field of cancer research, 
prevention or commercialization appointed by the Executive Director 
and approved by the Oversight Committee for the purpose of review-
ing grants applications and making recommendations to the Executive 
Director regarding the award of cancer research and prevention grants.] 

[(16) University Advisory Committee means the commit-
tee created by the Texas Health and Safety Code, §102.154 to advise 
the Oversight Committee regarding the role of institutions of higher 
education in cancer research.] 

§702.5. Intent. 

It is the intent of the Institute that the Institute's Grant Review [grant 
review and funding award] process provide Grant Applicants a [be] 
fair and[,] unbiased merit-based assessment [and] free from conflicts 
of interest, impropriety and self-dealing. To implement this policy, this 
chapter provides standards of conduct and conflict of interest disclosure 
requirements to be observed by those individuals that are a part of the 
Grant Review Process and the execution of Grant Contracts. Individu-
als subject to this chapter include Oversight Committee Members, Pro-
gram Integration Committee Members, Scientific Research and Pre-
vention Programs Committee Members, and Institute Employees. In-
dependent contractors, such as outside legal counsel, grant manage-
ment system contractors, and subject matter experts, shall be subject to 
applicable provisions of this chapter to the extent that the individuals 
are performing duties associated with Grant Applications under con-
sideration for Grant Awards. 

§702.7. Acceptance of Gifts and Donations by the Institute. 

(a) As authorized by Texas Health and Safety Code §102.054, 
the Institute may solicit and accept gifts from any source to support 
the operations of the Institute and to further its purposes; except that 
the Institute may not supplement the salary of any Institute Employee 
with a gift or grant received by the Institute. [All funds received from 
donations to the Institute will be deposited to the state treasury and used 
for the purpose specified by the donor or for general Institute programs 
when no purpose is specified.] 

(b) An Oversight Committee Member [A member] or an 
[employee of the] Institute Employee shall not authorize a donor to use 
the property of the Institute unless the property is used in accordance 
with a contract between the Institute and the donor, the contract is 
found by the Institute to serve a public purpose, the contract contains 
provisions to ensure the public purpose continues, and the Institute is 
reasonably compensated for the use of the property. 

(c) Procedure for acceptance of gifts. 

(1) Gifts to the Institute may be designated for one of the 
following categories: 

(A) Unrestricted General Support; 

(B) Restricted Programmatic Support; 

(C) Endowed and Restricted Funds; or 

(D) Other (includes gifts of real or personal property). 
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(2) Gifts of ten thousand dollars ($10,000) or less may 
be accepted on behalf of the Institute by the Chief Executive Officer 
[Director]. 

(3) The Executive Committee of the Oversight Committee 
may accept gifts of cash, stock, bonds, or personal property with a value 
in excess of ten thousand dollars ($10,000) but less than one million 
dollars ($1,000,000) on behalf of the Institute. If one or more Executive 
Committee members do not agree with the decision to accept the gift 
on behalf of the Institute, the decision to accept the gift will be made 
by a majority vote of the Oversight Committee. 

(4) Acceptance of gifts made to the Institute of cash, stock, 
bonds, or personal property with a value in excess of one million dol-
lars, gifts of real property regardless of value, and all other gifts not 
herein described shall be approved by a majority vote of the Oversight 
Committee. To assist in its decision, a report shall be created by the 
Chief Executive Officer [Director] that includes the following infor-
mation: 

(A) Name and biographical data regarding the individ-
ual or organization making the gift;[.] 

(B) A description of the gift;[.] 

(C) A list of conditions or requirements to be imposed 
on the Institute as a result of accepting the gift;[.] 

(D) If one of the conditions is naming, then include a 
description of the object to be named and whether there is a time limit 
on continuing the name;[.] 

(E) If the gift is real property, an evaluation of the gift 
by the General Land Office;[.] 

(F) If the gift is stock or other investments, a description 
of how they will be sold and the expected net proceeds; and[.] 

(G) A description of how the gift will be used. 

(5) All funds received from donations to the Institute will 
be deposited to the state treasury and used for the purpose specified by 
the donor or for general Institute programs when no purpose is speci-
fied. 

(d) The Institute encourages the offer of gifts of additional rev-
enue and real and personal property through naming. 

(1) Naming can be given to both real objects and inanimate 
objects, such as Grant Awards [grant programs]. 

(2) The Oversight Committee will consider a request for 
naming in connection with a gift of real or personal property of sub-
stantial value to the Institute and its programs. In determining whether 
a gift has substantial value, the Oversight Committee will evaluate the 
following factors: 

(A) The size of the real or personal property in relation 
to other fund sources--including bonds--available at the same time and 
consideration of whether the donation will make a material contribu-
tion to the Institute's goals and programs that otherwise would not be 
made;[.] 

(B) Availability of the real or personal property; and[.] 

(C) The degree of flexibility and discretion [Flexibility] 
([will] the Institute will have [discretion] in the use of the real or per-
sonal property [or will it be limited to certain uses]). 

(3) The Oversight Committee must approve the recom-
mendation to name an object or program by a majority vote of its 
members. 

(e) The Oversight Committee may refuse a gift to the Institute 
for any reason, including: 

(1) The gift requires an initial and/or on-going expenditure 
that will likely equal or exceed the value of the gift. 

(2) The gift is from an institution, entity, or organization, 
or a director, officer, or an executive of an institution, entity or organi-
zation [or individual] that has applied for funding from the Institute, or 
currently receives funding from the Institute, or the gift is from a Se-
nior Member or Key Personnel of the research or prevention program 
team listed on a Grant Application or Grant Award [has received fund-
ing from the Institute at any time in the past two years. This limitation 
applies to donations in excess of $1,000 by a director, officer, or exec-
utive of an institution, entity, organization, or individual]. 

(3) The Institute may [shall] return a gift made by an insti-
tution, entity, organization, or individual that was otherwise eligible to 
make the donation at the time that the gift was accepted by the Institute 
in the event that the donor [contributor] subsequently submits a Grant 
Application [an application] for funding from the Institute within the 
fiscal year of the donation. 

(4) For purposes of this section, the limitation on gifts does 
not apply to a donation made as the result of the final bequeathal. [the 
following institution, entity, organization, or individual:] 

[(A) A not-for-profit 503(c)(3) corporation that is a sep-
arate legal entity from the associated institution, entity, organization, or 
individual.] 

[(B) A donation that would be otherwise unacceptable 
pursuant to paragraph (2) of this subsection that is made as the result 
of the final bequeathal.] 

(f) The Institute shall report information pertaining to gifts, 
grants, or other consideration provided to the Institute, an Institute Em-
ployee, or a member of an Institute committee, subject to the require-
ments in this subsection. 

(1) The information shall be posted on the Institute's Inter-
net website. 

(2) The information to be posted shall include the donor's 
name, the date of the donor's donation, and the amount of the donor's 
donation. 

(3) The reporting requirement applies to all gifts, grants, or 
other consideration provided to the Institute except that individual con-
ference registration fees paid to CPRIT by conference attendees shall 
not be treated as consideration for purposes of the reporting require-
ment. The total amount received for conference registration fees may 
be reported. 

(4) The reporting requirement applies to all gifts, grants, or 
other consideration given to a Oversight Committee Member, Institute 
Employee, or Program Integration Committee Member except that the 
following items are not considered gifts, grants or consideration subject 
to the reporting requirement: 

(A) Books, pamphlets, articles, or other similar mate-
rials that contain information directly related to the job duties of an 
Oversight Committee Member, Institute Employee, or Program Inte-
gration Committee Member and that are accepted by the individual on 
behalf of Institute for use in performing the individual's job duties; 

(B) Items or consideration of any value given to the 
Oversight Committee Member, Institute Employee, or Program Inte-
gration Committee Member by a Relative; 
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(C) Items or consideration of any value given to the 
Oversight Committee Member, Institute Employee, or Program Inte-
gration Committee Member by a personal friend so long as: 

(i) The item or consideration is given based solely 
on an existing personal relationship; 

(ii) The personal friend or a Relative of the personal 
friend is not an employee of an entity receiving or applying to receive 
money from the Institute; and 

(iii) The individual subject to this provision has no 
reason to believe that the item or consideration is being offered through 
an intermediary in an attempt to evade reporting requirements. 

(D) Items of nominal intrinsic value less than $50, such 
as modest items of food and refreshment on infrequent occasions, 
shared ground transportation in non-luxury vehicles, and unsolicited 
advertising or promotional material such as plaques, certificates, tro-
phies, paperweights, calendars, note pads, and pencils, but excluding 
cash or negotiable instruments. 

(5) The reporting requirement applies only to the gifts, 
grants, or other consideration given to a Scientific Research and Pre-
vention Programs Committee Member by a Grant Applicant or Grant 
Recipient during the period that the Member is appointed except that 
the following items are not considered gifts, grants or consideration 
subject to the reporting requirement: 

(A) Books, pamphlets, articles, or other similar mate-
rials that contain information directly related to the job duties of the 
Scientific Research and Prevention Programs Committee Member and 
that are accepted by the individual for use in performing the individ-
ual's job duties; 

(B) Items of nominal intrinsic value less than $50, such 
as modest items of food and refreshment on infrequent occasions, 
shared ground transportation in non-luxury vehicles, and unsolicited 
advertising or promotional material such as plaques, certificates, tro-
phies, paperweights, calendars, note pads, and pencils, but excluding 
cash or negotiable instruments. 

(6) The reporting requirement applies to a member of an 
Advisory Committee of the Institute only to the extent that the individ-
ual participates in the Grant Review Process. 

(A) If the individual participates in the Grant Review 
Process, then the individual must report gifts, grants, or other consid-
eration given to the Advisory Committee member by a Grant Appli-
cant or Grant Recipient during the period that the Advisory Committee 
member participates in the Grant Review Process except that the fol-
lowing items are not considered gifts, grants or consideration subject 
to the reporting requirement: 

(i) Books, pamphlets, articles, or other similar ma-
terials that contain information directly related to the job duties of the 
Advisory Committee member and that are accepted by the individual 
for use in performing the individual's job duties; 

(ii) Items of nominal intrinsic value less than $50, 
such as modest items of food and refreshment on infrequent occasions, 
shared ground transportation in non-luxury vehicles, and unsolicited 
advertising or promotional material such as plaques, certificates, tro-
phies, paperweights, calendars, note pads, and pencils, but excluding 
cash or negotiable instruments. 

(B) For purposes of this subsection, participation in the 
Grant Review Process by an Advisory Committee member does not 
include submitting a Grant Application or receiving a Grant Award. 

[(f) At each meeting of the Oversight Committee, a list of all 
gifts that have been accepted by the Executive Director and by the Ex-
ecutive Committee since the last meeting will be presented as an in-
formation item on the public agenda. The list will include the identity 
of the contributor, unless the contributor has requested anonymity, the 
type of gift (unrestricted general support, restricted programmatic sup-
port, endowed/restricted funds, or other), and the amount of the gift. 
The Institute shall maintain a list of gifts received, including the iden-
tity of contributor, unless the contributor has requested anonymity, the 
type of gift, and the amount of the gift.] 

§702.9. Code [General Standards] of Conduct and Ethics for Over-
sight Committee Members, [and] Institute Employees, and Program 
Integration Committee Members. 

(a) All Oversight Committee Members, Program Integration 
Committee Members, and Institute Employees shall avoid acts which 
are improper or give the appearance of impropriety in the disposition 
of state funds. [Pursuant to the provisions of Texas Government Code 
Chapter 572 and Texas Health and Safety Code Chapter 102:] 

(b) The Oversight Committee shall adopt a Code of Conduct 
and Ethics to provide guidance related to the ethical conduct required 
of Oversight Committee Members, Program Integration Committee 
Members, and Institute Employees. The Code of Conduct and Ethics 
shall be distributed to each new Oversight Committee Member, Pro-
gram Integration Committee Member, and Institute Employee not later 
than the third business day after the date that the person begins employ-
ment with or service to the Institute. 

(c) The Code of Conduct and Ethics shall include at least the 
following requirements and prohibitions. Nothing herein prevents the 
Oversight Committee from adopting stricter standards: 

(1) A member of the Oversight Committee, Institute Em-
ployee, or Program Integration Committee Member, or the spouse of an 
individual governed by this provision [employee of the Institute] shall 
not accept or solicit any gift, favor, or service that could [might] rea-
sonably [tend to] influence him or her in the discharge of official duties 
or that he or she knows or should know is being offered with the intent 
to influence him or her or with the intent to influence the member or 
employee's [his or her] official conduct. 

(2) A member of the Oversight Committee, Institute Em-
ployee, or Program Integration Committee Member, or the spouse of an 
individual governed by this provision [employee of the Institute] shall 
not accept employment or engage in any business or professional ac-
tivity that would [, which he or she might] reasonably [expect would] 
require or induce that person to disclose confidential information ac-
quired by reason of the member or employee's [his or her] official po-
sition. 

(3) A member of the Oversight Committee, Institute Em-
ployee, or Program Integration Committee Member, or the spouse of an 
individual governed by this provision [employee of the Institute] shall 
not accept other employment or compensation that[, which] could rea-
sonably [be expected to] impair his or her independent [independence 
of] judgment in the performance of the member or employee's [his or 
her] official duties. 

(4) A member of the Oversight Committee, Institute Em-
ployee, or Program Integration Committee Member, or the spouse of an 
individual governed by this provision [employee of the Institute] shall 
not make personal investments or have a financial interest that [which] 
could reasonably [be expected to] create a substantial conflict between 
his or her private interest and the member or employee's [individual's] 
official duties [as a member of the Oversight Committee or employee 
of the Institute]. 
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(5) A member of the Oversight Committee, Institute Em-
ployee, or Program Integration Committee Member, or the spouse of an 
individual governed by this provision [employee of the Institute] shall 
not intentionally or knowingly solicit, accept, or agree to accept any 
benefit for exercising [having exercised] his or her official powers or 
performing the member or employee's [performed his or her] official 
duties in favor of another. 

(6) A member of the Oversight Committee, Institute Em-
ployee, or Program Integration Committee Member, or the spouse of 
an individual governed by this provision [ An Oversight Committee 
member or employee of the Institute] shall not lease, directly or indi-
rectly, any property, capital equipment, employee or service to a Grant 
Recipient [any program, business, enterprise or institution that receives 
a grant from the Institute]. 

(7) A member of the Oversight Committee, Institute Em-
ployee, or Program Integration Committee Member, or the spouse of 
an individual governed by this provision [the member's spouse] shall 
not submit a Grant Application to [grant application for funding by] the 
Institute. 

(8) A member of the Oversight Committee, [or] the mem-
ber's spouse, or an Institute Employee shall not be employed by or par-
ticipate in the management of a business entity or other organization 
receiving money from the Institute. 

(9) A member of the Oversight Committee or the member's 
spouse shall not own or control, directly or indirectly, an [more than five 
percent] interest in a business or entity or other organization receiving 
money from the Institute. 

(10) A member of the Oversight Committee or the mem-
ber's spouse shall not use or receive a substantial amount of tangi-
ble goods, services, or money from the Institute other than reimburse-
ment authorized for Oversight Committee Members [members,] atten-
dance[,] or expenses. 

(11) A member of the Oversight Committee, Institute Em-
ployee, Program Integration Committee Member, or the spouse of an 
individual governed by this provision shall not serve on the Grant Re-
cipient's board of directors or similar committee that exercises govern-
ing powers over the Grant Recipient. This prohibition also applies to 
serving on the board of directors or similar committee of a non-profit 
foundation established to benefit the Grant Recipient. 

(12) A member of the Oversight Committee, Institute Em-
ployee, Program Integration Committee Member, or the spouse of an 
individual governed by this provision shall not use non-public Third-
Party Information, or knowledge of non-public decisions related to 
Grant Applicants, received by virtue of the individual's employment 
or official duties associated with the Institute to make an investment or 
take some other action to realize a personal financial benefit. 

(13) A member of the Oversight Committee, Institute Em-
ployee, or a Program Integration Committee Member who is a member 
of a professional organization shall comply with any standards of con-
duct adopted by the organizations of which he or she is a member. 

(14) A member of the Oversight Committee, Institute Em-
ployee, or a Program Integration Committee Member shall be honest 
in the exercise of all duties and may not take actions that will discredit 
the Institute. 

(15) A member of the Oversight Committee or an Institute 
Employee shall not have an office in a facility owned by an entity re-
ceiving or applying to receive money from the Institute. 

(16) An Oversight Committee Member, Institute Em-
ployee, or Program Integration Committee Member shall report to the 

Institute's Chief Executive Officer any gift, grant, or consideration 
received by the individual as soon as possible, but no later than 
thirty (30) days after receipt of the gift, grant or consideration. The 
individual shall provide the name of the donor, the date of receipt, and 
amount of the gift, grant, or consideration. 

(17) An Oversight Committee Member or Institute Em-
ployee may not solicit, agree to accept, or accept an honorarium 
in consideration for services the Oversight Committee Member or 
Institute Employee would not have been asked to provide but for the 
person's official position. 

(18) An Oversight Committee Member and the Chief Ex-
ecutive Officer shall not make any communication to or appearance 
before an Institute officer or employee before the second anniversary 
of the date the Oversight Committee Member or Chief Executive Of-
ficer ceased to be a Oversight Committee Member or Chief Executive 
Officer if the communication or appearance is made: 

(A) with the intent to influence; and 

(B) on behalf of any person in connection with any mat-
ter on which the person seeks official action. 

(19) An Oversight Committee Member or Institute Em-
ployee who ceases service or employment with the Institute may not 
represent any person or receive compensation for services rendered on 
behalf of any person regarding a particular matter in which the former 
Oversight Committee Member or Institute Employee participated dur-
ing the period of state service or employment, either through personal 
involvement or because the issue was a matter within the Oversight 
Committee Member's or Institute Employee's official responsibility. 

(A) This paragraph applies to an Institute Employee 
who is compensated, as of the last date of state employment, at or 
above the amount prescribed by the General Appropriations Act for 
step 1, salary group 17, of the position classification salary schedule, 
including an employee who is exempt from the state's position clas-
sification plan. 

(B) This paragraph does not apply to a rulemaking pro-
ceeding that was concluded before the Oversight Committee Member's 
or Institute Employee's service or employment ceased. 

(C) For purposes of this paragraph, "participated" 
means to have taken action as an Oversight Committee member or 
Institute Employee through decision, approval, disapproval, recom-
mendation, giving advice, investigation or similar matter. 

(D) For purposes of this paragraph, "particular matter" 
means a specific investigation, application, request for ruling or deter-
mination, rulemaking proceeding, contract, claim, charge, accusation, 
or judicial or other proceeding. 

(d) The Code of Conduct and Ethics shall include information 
about reporting an actual or potential violation of the standards adopted 
by the Oversight Committee. 

(e) Any reports due under Texas Government Code §572.021 
shall be simultaneously filed with the Institute. 

§702.11. Conflicts of Interest Requiring Recusal. 
(a) For purposes of this chapter, a Conflict of Interest [conflict 

of interest] exists when an individual subject to this rule has an interest 
in the outcome of a Grant Application submitted by an entity receiving 
or applying to receive money from the Institute [an application] such 
that the individual is in a position to gain financially, professionally, or 
personally from either a positive or negative evaluation of the Grant 
Application [grant proposal]. Individuals subject to this rule are: 

(1) Oversight Committee Members [members]; 
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(2) Institute employees; 

(3) Scientific Research and Prevention Programs Commit-
tee Members; 

(4) Program Integration Committee Members; and 

(5) Independent Contractors that perform services associ-
ated with the Grant Review Process on behalf of the Institute, such as 
facilitating grant review activities, evaluating the intellectual property 
held by or licensed to a Grant Applicant, or performing a business man-
agement due diligence review. 

[(2) University Advisory Committee members;] 

[(3) Ad hoc committee(s) members;] 

[(4) Institute employees; and] 

[(5) Scientific Research and Prevention Program commit-
tee members.] 

(b) Except under exceptional circumstances as provided in 
§702.17 of this chapter (relating to Exceptional Circumstances Re-
quiring Participation), an individual who has a financial, professional, 
or personal [conflict of] interest [with respect to an application], as set 
forth herein, in an entity receiving or applying to receive money from 
the Institute shall recuse himself or herself and may not participate in 
the review, discussion, deliberation, or vote related to the entity [on 
the application]. 

(c) A financial Conflict of Interest [conflict of interest] exists 
if the individual subject to this rule or a Relative [close relative] of the 
individual subject to this rule: 

(1) Owns or controls, directly or indirectly, an ownership 
interest [of five percent (5%) or more] in an [a business] entity [or other 
organization] receiving or applying to receive money from the Institute 
or in a foundation or similar organization affiliated with the entity. 

(A) Interests subject to this provision include sharing in 
profits, proceeds, or capital gains. Examples of ownership or control, 
include but are not limited to owning shares, stock, or otherwise, and 
are not dependent on whether voting rights are included. 

(B) It is not a financial Conflict of Interest if the owner-
ship interest is limited to shares owned via an investment in a publicly 
traded mutual fund or similar investment vehicle so long as the indi-
vidual subject to this rule does not exercise any discretion or control 
regarding the investment of the assets of the fund or other investment 
vehicle. 

(2) Could reasonably foresee that an action taken by the 
Scientific Research and Prevention Programs Committee [Program 
committee], the Program Integration Committee, the Institute, or its 
Oversight Committee related to an entity receiving or applying to 
receive money from the Institute could result in a financial benefit to 
the individual [of 100% or more]. 

(3) Has received a financial benefit from the Grant Appli-
cant unrelated to the Grant Application of more than $5,000 within the 
past twelve months. This total includes fees, stock and other benefits. It 
also includes current stock holdings, equity interest, intellectual prop-
erty or real property interest, but does not include diversified mutual 
funds or similar investment vehicle in which the person does not exer-
cise any discretion or control regarding the investment of the assets of 
the fund or other investment vehicle. 

(d) For purposes of this rule, a professional Conflict of Interest 
[conflict of interest] exists if the individual subject to this rule or a 
Relative of the individual subject to this rule [close relative]: 

(1) Is a member of the board of directors, other governing 
board or any committee of an entity or of a foundation or similar [other] 
organization affiliated with an entity receiving or applying to receive 
money from the Institute during the same Grant Review Cycle [grant 
cycle]; 

(2) Serves as an elected or appointed officer of an entity 
[or other organization] receiving or applying to receive money from 
the Institute or of a foundation or similar organization affiliated with 
the entity; 

(3) Is an employee of or is negotiating future employment 
with an entity [other organization] receiving or applying to receive 
money from the Institute or a foundation or similar organization af-
filiated with the entity; 

(4) Represents in business or law an entity [or other organ-
ization] receiving or applying to receive money from the Institute or a 
foundation or similar organization affiliated with the entity [in business 
or law]; 

(5) Is a colleague, scientific mentor, or student 
[professional associate] of a Senior Member or Key Personnel [primary 
member] of the research or prevention [research/prevention] program 
[applicant's] team listed on the Grant Application, or is conducting 
or has conducted research or other significant professional activities 
with a Senior Member or Key Personnel of the research or prevention 
program team listed on the Grant Application within three years of the 
date of the review; 

(6) Is a student, postdoctoral associate, or part of a labora-
tory research group for a Senior Member or Key Personnel [primary 
member] of the research or prevention [research/prevention] program 
[applicant's] team listed on the Grant Application or has been within 
the past six years; 

(7) Is engaged or is actively planning to be engaged 
in collaboration with a Senior Member or Key Personnel [primary 
member] of the research or prevention [research/prevention] program 
[applicant's] team listed on the Grant Application; or 

(8) Has long-standing scientific differences or disagree-
ments with a Senior Member or Key Personnel [primary member] of 
the research or prevention [research/prevention] program [applicant's] 
team listed on the Grant Application that are known to the professional 
community and could be perceived as affecting objectivity. 

(e) For purposes of this rule, a personal Conflict of Interest 
[conflict of interest] exists if a Senior Member or Key Personnel of the 
research or prevention program team listed on the Grant Application 
or an applicant [the applicant] is a Relative [family member] or close 
personal friend of an individual subject to this rule. 

(f) Nothing herein shall prevent the Oversight Committee 
[members, Institute employees, or Scientific Research and Prevention 
Program committee members] from adopting more stringent standards 
with regard to prohibited conflicts of interest. 

(g) The General Counsel and Chief Compliance Officer 
[Executive Director] may provide guidance to individuals subject to 
this section [the members of the Oversight Committee, Institute em-
ployees, and Scientific Research and Prevention Program committee 
members] on what interests would constitute a Conflict of Interest 
[conflict of interest] or an appearance of a Conflict of Interest [conflict 
of interest]. 

§702.13. Disclosure of Conflict of Interest and Recusal from Review. 
(a) If an Oversight Committee Member or a Program Integra-

tion Committee Member [member] has a Conflict of Interest [conflict 
of interest] as described in this chapter with respect to an entity or Grant 
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Application [application] that comes before the individual for review 
or other action, the Member [member] shall: 

(1) Provide written notice of the Conflict of Interest to 
[Notify] the Chief Executive Officer [Director] and the presiding 
officer of the Oversight Committee [of the conflict of interest] (or the 
next ranking member of the Oversight Committee if the presiding 
officer has the Conflict of Interest [conflict of interest]); 

(2) Disclose the Conflict of Interest [conflict of interest] in 
an open meeting of the Oversight Committee; and 

(3) Recuse himself or herself [himself/herself] from par-
ticipation in the review, discussion, deliberation and vote on the entity 
or Grant Application [application], including access to information re-
garding the matter to be decided, unless a waiver has been granted pur-
suant to §702.15 of this chapter (relating to Investigation of Unreported 
Conflicts of Interest Affecting the Grant Review Process). 

(b) If a Scientific Research and Prevention Programs Commit-
tee Member [Program committee member] has a Conflict of Interest 
[conflict of interest] as described in this chapter with respect to a Grant 
Application [an application] that comes before the individual for re-
view or other action, the member shall: 

(1) Provide written notice [Notify the Scientific Research 
and Prevention Program committee chair and the CPRIT Chief Scien-
tific Officer, Chief Prevention Officer, or the Chief Commercialization 
Officer as may be applicable,] of the Conflict of Interest to the Chief 
Executive Officer [conflict of interest]; and 

(2) Recuse himself or herself [himself/herself] from any 
participation in the review, discussion, scoring, deliberation and vote 
on the Grant Application [application], including access to information 
regarding the matter to be decided unless a waiver has been granted 
pursuant to §702.15 of this chapter.[; and] 

[(3) Submit a signed certification post-review statement at 
the conclusion of the peer review process that he/she did not participate 
in the discussion or review of any application for which he/she had a 
conflict of interest.] 

(c) Some Conflicts of Interest are such that the existence of a 
conflict with a Grant Applicant applying for a Grant Mechanism raises 
the presumption that the conflict may affect the individual's impartial 
review of other Grant Applications pursuant to the same Grant Mech-
anism in the Grant Review Cycle. The Institute has determined that 
the existence of one or more of the following Conflicts of Interest for 
an Oversight Committee Member, Scientific Research and Prevention 
Programs Committee Member, Program Integration Committee Mem-
ber, Institute employee, Independent Contractor or a Relative of an in-
dividual subject to this rule shall require recusal of the individual from 
participating in the review, discussion, scoring, deliberation and vote 
on all Grant Applications competing for the same Grant Mechanism in 
the entire Grant Review Cycle, unless a waiver has been granted pur-
suant to §702.15 of this chapter: 

(1) The individual subject to this provision is an employee 
of a Grant Applicant; 

(2) The individual subject to this provision is actively seek-
ing employment with a Grant Applicant. For the purposes of this para-
graph, "actively seeking employment" includes activities such as sub-
mission of an employment application, resume, curriculum vitae, or 
similar document and/or interviewing with one or more representatives 
from the organization with no final action taken by the organization re-
garding consideration of such employment; 

(3) The individual subject to this provision serves on the 
board of directors or as an elected or appointed officer of a Grant Ap-

plicant or a foundation or similar organization affiliated with the Grant 
Applicant; or 

(4) The individual subject to this provision owns or con-
trols, directly or indirectly, an ownership interest in a Grant Applicant 
or a foundation or similar organization affiliated with the Grant Ap-
plicant. Interests subject to this provision include sharing in profits, 
proceeds, or capital gains. Examples of ownership or control, include 
but are not limited to owning shares, stock, or otherwise, and are not 
dependent on whether voting rights are included. 

[(c) If a University Advisory Committee member or a member 
of an ad hoc committee has a conflict of interest as described in this 
chapter with respect to an application that comes before the individual 
for review, or other action, the member shall:] 

[(1) Notify the Executive Director of the conflict of inter-
est; and] 

[(2) Recuse himself/herself from participation in the 
review, discussion, scoring, deliberation, and vote on the application, 
including access to information regarding the matter to be decided.] 

(d) If an Institute Employee or independent contractor 
involved in the Grant Review Process [employee other than the 
Executive Director] has a Conflict of Interest [conflict of interest] as 
described in this chapter with respect to a Grant Application [an appli-
cation] that comes before the individual for review or other action, the 
Institute Employee or independent contractor [employee] shall: 

(1) Provide written notice to [Notify] the Chief Executive 
Officer [Director] of the Conflict of Interest [conflict of interest]; and 

(2) Recuse himself or herself [himself/herself] from partic-
ipation in the review of the Grant Application [application] and be pre-
vented from accessing information regarding the matter to be decided, 
unless a waiver has been granted pursuant to §702.15 of this chapter. 

(e) The Institute shall retain supporting documentation regard-
ing the implementation of its Conflict of Interest policy and actions 
taken to exclude a conflicted Oversight Committee Member, Program 
Integration Committee Member, Scientific Research and Prevention 
Programs Committee Member or Institute Employee from participating 
in the review, discussion, deliberation and vote on the Grant Applica-
tion. 

(1) The supporting documentation retained by the Institute 
may be stored by the Institute's electronic Grant Management System. 

(2) For purposes of this rule, "supporting documentation" 
may include Conflict of Interest agreements, Conflict of Interest dis-
closure forms, action taken to address a previously unreported Conflict 
of Interest after its existence is determined, approved waivers, sign-out 
sheets, independent third party observation reports, post-review certi-
fications and Oversight Committee meeting minutes. 

(3) All supporting documentation shall be publicly avail-
able, except that information included in the supporting documentation 
that is otherwise protected by Chapter 552, Texas Government Code 
may be redacted. 

[(e) If the Executive Director has a conflict of interest as de-
scribed in this chapter with respect to an application that comes before 
the Executive Director for review or other action, the employee shall:] 

[(1) Notify the presiding officer of the Oversight Commit-
tee of the conflict of interest; and] 

[(2) Disclose the conflict of interest in an open meeting of 
the Oversight Committee; and] 
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[(3) Recuse himself/herself from participation in the re-
view of the application and be prevented from accessing information 
regarding the matter to be decided.] 

(f) Individuals subject to this chapter are encouraged to self-re-
port. Any individual who self-reports a potential Conflict of Interest 
[conflict of interest] or any impropriety or self-dealing, and who fully 
complies with any recommendations of the General Counsel and re-
cusal from any discussion, voting, deliberation or access to information 
regarding the matter, shall be considered by the Institute to be in com-
pliance with this chapter. The individual is still subject to the operation 
of other laws, rules, requirements or prohibitions. Substantial compli-
ance with the procedures provided herein constitutes compliance. 

(g) Intentional violations of this rule may result in the removal 
of the individual from further participation in the Institute's Grant Re-
view Process [grant review process]. 

§702.15. Investigation of Unreported Conflicts of Interest Affecting 
the Grant Review Process. 

(a) An Oversight Committee Member, a Program Integration 
Committee Member, a Scientific Research and Prevention Programs 
Committee Member, or an Institute Employee who becomes aware of 
a potential Conflict of Interest described by §702.11 of this chapter (re-
lating to Conflicts of Interest Requiring Recusal) that has not been re-
ported [A person subject to this chapter] shall immediately notify the 
Chief Executive Officer [Director] of the potential Conflict of Interest 
[a conflict of interest]. If the potential Conflict of Interest is held by the 
Chief Executive Officer, then the report shall be made directly to the 
presiding officer of the Oversight Committee. Upon notification, the 
Chief [A grant applicant seeking an investigation regarding whether 
an individual subject to this chapter failed to report a prohibited con-
flict of interest shall file a written request with the Institute's Executive 
Director. The request for investigation shall provide all facts regarding 
the alleged conflict of interest known to the grant applicant request-
ing the investigation. The] Executive Officer must [Director will] no-
tify the presiding officer of the Oversight Committee and the General 
Counsel [who shall immediately determine the nature and extent] of 
the unreported conflict[, if any]. 

(b) A Grant Applicant seeking an investigation regarding 
whether an individual subject to this chapter failed to report a Conflict 
of Interest described by §702.11 of this chapter shall file a written re-
quest with the Institute's Chief Executive Officer. The Grant Applicant 
shall: 

(1) Provide all facts regarding the alleged Conflict of Inter-
est known to the Grant Applicant requesting the investigation; and 

(2) Submit the request for investigation not later than the 
30th day after the Chief Executive Officer presents final funding rec-
ommendations for the affected Grant Review Cycle to the Oversight 
Committee. Nothing herein prohibits the Chief Executive Officer from 
initiating an investigation if the Grant Applicant fails to submit the re-
quest by the deadline set herein, so long as the Grant Applicant shows 
good cause for failing to meet the deadline. 

[(b) The request for investigation shall be submitted no later 
than 30 days after the date that the Executive Director presents the final 
funding recommendations for the affected grant cycle to the Oversight 
Committee.] 

(c) On notification of an alleged Conflict of Interest under sub-
section (a) or (b) of this section, the [The] General Counsel shall: 

(1) Investigate [investigate] the matter; and [shall] 

(2) Provide an opinion [provide] to the Chief Executive 
Officer [Director] and presiding officer of the Oversight Committee [an 

opinion regarding whether a conflict of interest exists and any appro-
priate course of action]. If the alleged conflict is held by the presiding 
officer, then the opinion shall be provided to the next ranking member 
of the Oversight Committee who has no conflict. The opinion shall in-
clude: 

(A) A [a] statement of the facts giving rise to the alleged 
[potential] conflict [and shall provide an opinion]; 

(B) A determination of whether a Conflict of Interest 
[conflict of interest], another impropriety, or self-dealing exists; and 

(C) If the opinion finds that a Conflict of Interest or an-
other impropriety or self-dealing exists, then recommendations for any 
appropriate course of action. [If the conflict is held by the presiding of-
ficer, the General Counsel shall provide the opinion to the next ranking 
member of the Oversight Committee who has no conflict.] 

(d) After receiving the General Counsel's opinion and con-
sulting with the presiding officer (or, if appropriate, the next highest 
ranking Oversight Committee Member [member]), the Chief Executive 
Officer [Director] shall take immediate actions regarding the recusal of 
the individual from any discussion of or access to information regard-
ing the matter at issue. If the alleged Conflict of Interest [conflict of 
interest] is held by the Chief Executive Officer [Director], the presid-
ing officer of Oversight Committee shall take actions regarding recusal. 

(e) A [final] determination regarding the existence of a 
Conflict of Interest [conflict of interest,] involving an individual 
subject to this chapter shall be made by the Chief Executive Officer 
[Director], or by the presiding officer of the Oversight Committee 
if the alleged Conflict of Interest [conflict of interest] is held by the 
Chief Executive Officer [Director], and reported to the Oversight 
Committee. The determination will be considered final unless three or 
more Oversight Committee Members request that the issue be added 
to the agenda of the Oversight Committee. The [Executive Director's] 
determination must [will] include actions to be taken, if any, to 
address the Conflict of Interest [conflict of interest], impropriety, or 
self-dealing, including: 

(1) Reconsideration [reconsideration] of the Grant Appli-
cation; or [application and] 

(2) Referral [referral] of the Grant Application 
[application] to a different Scientific Research and Prevention 
Programs Committee [Program committee] for review. [The 
Executive Director's decision will be considered final unless three or 
more Oversight Committee members request that the issue be added 
to the agenda of the Oversight Committee.] 

(f) The Chief Executive Officer or, if applicable, the presiding 
officer of the Oversight Committee must provide written [Written] no-
tice of the final determination [decision will be provided] to the person 
requesting the [an] investigation, including a description of further ac-
tions to be taken, if any. 

(g) Unless specifically stated in the final determination, 
[determined by the Executive Director or the Oversight Committee] 
the validity of an action taken with regard to a Grant Application 
[grant application] is not affected by the fact that an individual that 
failed to report a Conflict of Interest [conflict of interest] participated 
in the action. 

§702.17. Exceptional Circumstances Requiring Participation. 

[(a)] In exceptional cases, as determined by a vote of the 
simple majority of the Oversight Committee present and voting, 
[the CPRIT Executive Director] the [need for] participation of an 
[the] Oversight Committee Member [member], Institute Employee 
[employee], Program Integration Committee Member, independent 
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contractor, [ad hoc committee member, University Advisory Com-
mittee member] or Scientific Research and Prevention Programs 
Committee Member in the Grant Review Process, the Grant Contract 
process, or the monitoring of the Grant Award [Program committee 
member] outweighs the potential bias posed by a Conflict of Interest 
held by the individual [conflict of interest] and a waiver from recusal 
required by §702.13 of this chapter (relating to Disclosure of Conflict 
of Interest and Recusal from Review) may [will] be granted by the 
Oversight Committee, unless otherwise prohibited by state or federal 
law. 

(1) [(b)] The Chief [To issue a waiver, the] Executive 
Officer or an Oversight Committee Member may propose granting a 
waiver on behalf of the Oversight Committee Member, the Institute 
Employee, the Program Integration Committee Member, independent 
contractor, or the Scientific Research and Prevention Programs Com-
mittee Member by submitting a written statement to the presiding 
officer of the Oversight Committee. The statement must include: 
[Director must find that it would be difficult or impractical to carry out 
the review or action otherwise, and] 

(A) information about the Conflict of Interest, including 
the name and position of the person with the conflict to be waived; 

(B) the exceptional circumstances justifying a waiver of 
one or more of the Institute's Conflict of Interest provisions; 

(C) that the integrity of the Grant Review Process, 
the Grant Contract process, the monitoring of Grant Awards, [review 
process] or committee action would not be impaired by the individual's 
[member's] participation; and[. The waiver may include] 

(D) any proposed limits on certain activities to be taken 
by the individual[, such as voting on the application]. 

(2) [(c)] The written proposal for a waiver must be [The 
interest in the application held by the Oversight Committee member, 
Institute employee, ad hoc committee member, University Advisory 
Committee member or Scientific Research and Prevention Program 
committee member and the reason for issuing the waiver shall be 
disclosed in writing by the Executive Director and] submitted to the 
[presiding officer of the] Oversight Committee and publicly reported at 
the Oversight Committee meeting. The waiver is granted if a majority 
of the Oversight Committee Members present and voting approve the 
waiver. The vote on a proposed waiver may take place prior to the 
Oversight Committee's decision regarding the Grant Application [slate 
of application] recommended for funding. 

(3) If the Conflict of Interest is one that is reasonably ex-
pected to affect more than one Grant Review Cycle or grant moni-
toring activities in a fiscal year, the waiver proposal may request that 
the waiver apply for all activities associated with the Grant Review 
Process, Grant Contract process, or grant monitoring process during 
the fiscal year. 

(4) The Institute shall report annually to the Governor, the 
Lieutenant Governor, and the Speaker of the House of Representatives, 
and the standing committee of each house of the legislature with pri-
mary jurisdiction over Institute matters on all waivers granted for the 
past twelve months. The reporting obligation is fulfilled by includ-
ing the information in the Institute's Annual Public Report required by 
Texas Health and Safety Code §102.052. 

§702.19. Restriction on Communication Regarding Pending Grant 
Application. 

(a) Communication regarding the substance of a pend-
ing Grant Application [application] between the Grant Applicant 
[applicant] and an Oversight Committee Member [member], a Pro-
gram Integration Committee Member [the Executive Director], or 

a Scientific Research and Prevention Programs Committee Member 
[Program committee member] is prohibited[, except for communica-
tion with an applicant for the purpose of resolving a question raised 
by the grant application]. 

(b) The prohibition on communication begins on the first 
day that Grant Applications [applications] for the Grant Mechanism 
[particular funding award] are accepted by the Institute and extends 
until the Grant Applicant [applicant] receives notice regarding a final 
decision on the Grant Application [application]. 

(1) The prohibition on communication does not apply to 
the time period when pre-applications or letters of interest are accepted. 

(2) In special circumstances, an Oversight Committee 
Member or a Program Integration Committee Member may respond 
to a question or request for more information from a Grant Applicant 
so long as the response is made available to all Grant Applicants. 

(c) Intentional, serious, or frequent violations of this rule may 
result in the disqualification of the Grant Applicant [applicant] from 
further consideration for a Grant Award [CPRIT funding award]. [An 
inadvertent violation of this rule will not affect the applicant's eligibility 
to receive a CPRIT funding award. ] 

(d) This rule is not intended to prohibit open dialogue between 
the public and the Chief Executive Officer, a Program Integration Com-
mittee Member [Director] or a member of the Oversight Committee 
regarding the general status or nature of pending Grant Applications 
[applications]. 

(e) The Chief Executive Officer [Director] may grant a waiver 
from the general prohibition on communication upon finding that the 
waiver is in the interest of promoting the objectives of the Institute and 
is not intended to give one or more Grant Applicants [applicants] an 
unfair advantage. The waiver shall be in writing and state the reasons 
for the granting the waiver. The waiver shall be publicly available. 

(f) A Program Integration Committee Member shall not com-
municate individually with one or more Oversight Committee Mem-
bers about a Grant Award recommendation for a Grant Application in 
a pending Grant Review Cycle until such time that the Program Inte-
gration Committee has submitted the list of Grant Award Recommen-
dations to the Oversight Committee and the Chief Executive Officer 
has submitted the written affidavit required by Chapter 703, §703.7 of 
this title (relating to Program Integration Committee Funding Recom-
mendation). Nothing herein shall prohibit the Chief Executive Officer 
or a Program Integration Committee Member from responding to an in-
dividual Oversight Committee Member's question or request for more 
information so long as the response is made available to all Oversight 
Committee Members. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305053 
Wayne Roberts 
Interim Executive Director 
Cancer Prevention and Research Institute of Texas 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 305-8422 
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CHAPTER 703. GRANTS FOR CANCER 
PREVENTION AND RESEARCH 
25 TAC §§703.1 - 703.21 
The Cancer Prevention and Research Institute of Texas (In-
stitute) proposes amendments to §§703.1 - 703.20; and new 
§703.21, concerning Grants for Cancer Prevention and Re-
search. 

The purpose of these proposed amendments and new rule is to 
clarify several existing rules, to reflect changes to the statute, for 
consistency with other chapters, and to provide additional guid-
ance regarding the grant application review and award process 
and procedures, including the monitoring of grant award con-
tracts. In addition, these amendments are proposed pursuant 
to and in satisfaction of the provisions Texas Health and Safety 
Code, Chapter 102, and other relevant statutes. 

Section 703.1 is amended to further identify and clarify the types 
of grant awards funded by the Institute. It also adds the process 
for the Oversight Committee to set annual priorities for each of 
the Institute's grant programs. 

Section 703.2 is amended to delete the definitions in the chapter. 
The Institute proposes the deletion of the definitions from this 
chapter because the definitions of the words and terms used in 
this chapter have the meanings provided in 25 TAC Chapter 701, 
§701.3 (relating to Definitions), thus maintaining consistency of 
terms used throughout Chapters 701 - 703. 

Section 703.3 is amended to include additional guidance regard-
ing the requests for applications as well as to clarify the areas of 
research and prevention that the Institute's requests for applica-
tions may address. The proposed changes also specify manda-
tory eligibility requirements for applicants, including certification 
that no donations to CPRIT or to any foundation established to 
benefit CPRIT have been or will be made. It adds the required 
disclosure of all sources of a grant applicant's funding for pur-
poses of identifying conflicts of interest. 

Section 703.4 is amended to establish the Institute's electronic 
grant management system as the repository to maintain com-
plete grant records for the submission, review, award, contract-
ing, and monitoring processes implemented by the Institute. 

Section 703.5 is amended to provide additional guidance for Sci-
entific Research and Prevention Programs Committee members 
related to refraining from business activities with grant applicants 
and recipients, including a prohibition on providing professional 
services to a grant recipient or serving on the grant recipient's 
board of directors. The section is amended to require the Insti-
tute to provide a list of all current reviewers by panel and notify 
grant applicants of the panel assignment, as well as the recruit-
ment, training and appointment of patient advocates to the Sci-
entific Research and Prevention Committee. 

Section 703.6 is amended to further clarify and describe the 
grants review process and procedures, including processes that 
are unique to particular grant mechanisms or grant programs. 
The proposed changes include score assignment and record re-
tention requirements for each application. Other changes in-
clude the incorporation of an independent third party observer 
of the scientific research and prevention programs committee 
meetings. 

Section 703.7 is amended to implement §102.251(a)(2) of the 
Texas Health and Safety Code and clarify the Program Integra-
tion Committee that role to recommend meritorious projects for 

funding to the Oversight Committee. The amendment sets forth 
the process for the Program Integration Committee to approve a 
list of grant applications to the Oversight Committee. This sec-
tion also defines the contents of the affidavits submitted by the 
Chief Executive Officer for every grant recommendation. 

Section 703.8 is amended to provide for the Oversight Commit-
tee's process to approve grant award recommendations from the 
Program Integration Committee, including consideration of the 
Compliance Officer's reports. 

Section 703.9 is amended to clarify the limitation on reconsider-
ing grant application decisions unless an undisclosed conflict of 
interest is identified. 

Section 703.10 is amended to delineate the required contract 
provisions for grant awards, including reporting requirements 
and penalty provisions if the grant recipient does not comply 
with the terms and conditions of grant contract. 

Section 703.11 is amended to clarify the guidelines for the 
matching funds obligation for Research grant recipients, in-
cluding appropriate sources of matching funds, reporting 
requirements, and penalty provisions, including contract termi-
nation. 

Section 703.12 is amended to provide further guidance on limita-
tions on the use of grant award funds, including a list of expenses 
that are not authorized to be paid from grant award funds. 

Section 703.13 is amended to clarify audit requirements for grant 
recipients. The proposed changes include penalties for delin-
quent submission of required audits to the Institute. 

Section 703.14 is amended to set forth the termination, exten-
sion and close out processes for grant contracts, including ter-
mination of the contract by the Institute for the grant recipient's 
failure to fulfill contractual obligations. 

Section 703.15 is amended to clarify obligations specific to multi-
year contracts, including limitations on carry forward of unex-
pended fund balances. 

Section 703.16 is amended with non-substantive changes such 
as capitalization of defined terms. 

Section 703.17 is amended to provide further guidance on the 
types of financial benefits associated with grant project results 
that may be shared with the Institute. 

Section 703.18 and §703.19 are amended with non-substantive 
changes such as capitalization of defined terms. 

Section 703.20 is amended to clarify the certification of the to-
bacco-free policy for grant recipients and its documentation. 

New §703.21 is proposed to set forth the methods used by the 
Institute to monitor grant award performances and expenditures, 
including annual verification and certification by the grant recip-
ient of compliance with grant contract provisions, and provides 
explicit penalty provisions for failure to comply. This section also 
specifies the documentation and reporting of such monitoring. 

Kristen Pauling Doyle, General Counsel for the Institute, has de-
termined that for the first five-year period the rules are in effect 
there will be no foreseeable implications relating to costs or rev-
enues for state or local government as a result of enforcing or 
administering the rules. 

Ms. Doyle also has determined that for each year of the first 
five years the rules are in effect the public benefit anticipated as 
a result of enforcing the rules will be clarification of the policies 
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and procedures the Institute will follow to implement its statutory 
duties. There are no anticipated economic costs to persons who 
are required to comply with the rules as proposed. 

Ms. Doyle has determined that the rules shall not have an effect 
on small businesses or on micro businesses. 

Written comments on the rules may be submitted to Ms. Kristen 
Pauling Doyle, General Counsel, Cancer Prevention and Re-
search Institute of Texas, P.O. Box 12097, Austin, Texas 78711 
no later than December 16, 2013. Parties filing comments are 
asked to indicate whether or not they support the rule revisions 
proposed by the Institute and, if changes are requested, to pro-
vide specific text proposed to be included in the rule. Comments 
may be submitted electronically to kdoyle@cprit.state.tx.us. 
Comments may be submitted by facsimile transmission to (512) 
475-2563. 

The amendments and new rule are proposed under the author-
ity of the Texas Health and Safety Code Annotated, §102.101(e) 
and §102.106, which provide the Institute with the authority to 
govern members of the Oversight Committee and its own activ-
ities, and which direct the Oversight Committee to adopt rules 
relating to conflict of interest. 

There is no other statute, article or code that is affected by this 
proposal. 

§703.1. Purpose and Application. 

(a) Grant Awards [awards] from the Institute shall fund: 

(1) Research into the causes of and cures for all types of 
cancer in humans; 

(2) Facilities for use in research into the causes and cures 
for cancer; 

(3) Research, including translational research, to develop 
therapies, protocols, medical pharmaceuticals, or procedures for the 
cure or substantial mitigation of all types of cancer in humans; 

(4) Cancer Prevention and Control Programs in this state 
to mitigate the incidence of all types of cancer in humans; 

(5) Support for institutions of learning and advanced medi-
cal research facilities and collaborations in this state in all stages in the 
process of finding the causes of all types of cancer in humans and de-
veloping cures, from laboratory research to clinical trials and including 
programs to address the problem of access to advanced cancer treat-
ment; and 

(6) Implementation of the Texas Cancer Plan. 

[(1) Create and expedite innovation in the area of cancer re-
search and enhance the potential for medical or scientific breakthrough 
in the prevention of cancer and cures for cancer;] 

[(2) Attract, create, or expand research capabilities of pub-
lic or private institutions of higher education and other public or private 
entities that will promote a substantial increase in cancer research and 
in the creation of high-quality new jobs in Texas; and] 

[(3) Develop and implement the Texas Cancer Plan.] 

(b) The Oversight Committee shall annually set priorities for 
each of the Institute's Grant Programs to be considered during the In-
stitute's Grant Review Process. 

(1) The presiding officer of the Oversight Committee is re-
sponsible for establishing a process to develop annual Grant Program 
priorities. 

(2) The annual Grant Program priorities shall be approved 
by a simple majority of the Oversight Committee and posted on the 
Institute's Internet website. 

[(b) This chapter applies to all grant proposals considered by 
the Institute for initial funding on or after September 1, 2009.] 

§703.2. Definitions. 
The [following] words and terms, when used in this chapter, shall have 
the [following] meanings provided in Chapter 701, §701.3 of this title 
(relating to Definitions), unless the context clearly indicates otherwise. 

[(1) Applicant--the public or private institution of higher 
education as defined by §61.003, Education Code, research institution, 
government organization, non-governmental organization, non-profit 
organization, other public entity, private company, individual, or con-
sortia, including any combination of the aforementioned, that submits 
an application to the Institute for a grant funded by the Cancer Preven-
tion and Research Fund or the proceeds of general obligation bonds 
issued on behalf of the Institute. Unless otherwise indicated, this term 
includes the principal investigator.] 

[(2) Authorized expenses--items including honoraria, 
salaries and benefits, consumable supplies, other operating expenses, 
contracted research and development, capital equipment, construction 
or renovation of state or private facilities, travel, and conference fees 
and expenses, except as otherwise provided by this chapter.] 

[(3) Cancer prevention--a reduction in the risk of develop-
ing cancer, including early detection, control and/or mitigation of the 
incidence, disability, mortality, or post-diagnosis effects of cancer.] 

[(4) Cancer prevention and control program--cancer pre-
ention programs designed to mitigate the incidence of all types of can-
er in humans.] 

[(5) Cancer Prevention and Research Fund--the dedicated 
ccount in the general revenue fund consisting of patent, royalty, and 
icense fees and other income received under a contract with a grant 

v
c

a
l
recipient, legislative appropriations, gifts, grants, and other donations, 
and earned interest.] 

[(6) Cancer research--research into the causes, detection, 
treatments, and cures for all types of cancer in humans, including pre-
clinical studies, animal studies, translational research, and clinical re-
search to develop therapies, protocols, medical pharmaceuticals, med-
ical devices or procedures for the detection, treatment, cure or substan-
tial mitigation of all types of cancer in humans.] 

[(7) Chief Commercialization Officer--the individual em-
ployed by the Institute to oversee the review and evaluation of com-
mercial prospects of the grant applications for cancer research and pre-
vention activities.] 

[(8) Chief Prevention Officer--the individual employed by 
the Institute to oversee the scientific and program review and evaluation 
of the grant applications for cancer prevention activities.] 

[(9) Chief Scientific Officer--the individual employed by 
the Institute to oversee the scientific review and evaluation of the grant 
applications for cancer research activities.] 

[(10) Commercialization Review Council--the group of in-
dividuals designated to review the commercial prospects of cancer re-
search and prevention program applications.] 

[(11) Commercial prospects--the potential for develop-
ment of commercial products or services or the development of 
infrastructure to support these efforts, including but not limited to 
pre-clinical, clinical, manufacturing, and scale up activities.] 
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[(12) Encumbered funds--funds that are designated by a re-
cipient for a specific purpose.] 

[(13) Grant--a funding mechanism, including a direct com-
pany investment, awarded by the Institute providing money to the re-
cipient to carry out the research or prevention program objectives.] 

[(14) Indirect costs--the expenses of doing business that are 
not readily identified with a particular grant, contract, project, function, 
or activity, but are necessary for the general operation of the organiza-
tion or the performance of the organization's activities.] 

[(15) Institute--the Cancer Prevention and Research Insti-
tute of Texas.] 

[(16) Intellectual Property Rights--any and all of the fol-
lowing and all rights in, arising out of, or associated therewith, but 
only to the extent resulting from the grant awarded by the Institute:] 

[(A) The United States and foreign patents and utility 
models and applications therefore and all reissues, divisions, re-ex-
aminations, renewals, extensions, provisionals, continuations and such 
claims of continuations-in-part as are entitled to claim priority to the 
aforesaid patents or patent applications, and equivalent or similar rights 
anywhere in the world in inventions and discoveries;] 

[(B) All trade secrets and rights in know-how and pro-
prietary information;] 

[(C) All copyrights, whether registered or unregistered, 
and applications therefore, and all other rights corresponding thereto 
throughout the world excluding scholarly and academic works such 
as professional articles and presentations, lab notebooks, and original 
medical records; and] 

[(D) All mask works, mask work registrations and ap-
plications therefore, and any equivalent or similar rights in semicon-
ductor masks, layouts, architectures or topography.] 

[(17) Invention--any method, device, process or discovery 
that is conceived and/or reduced to practice, whether patentable or not, 
by the grant recipient in the performance of work funded by the grant.] 

[(18) License agreement--an understanding by which an 
owner of technology and associated intellectual property rights grants 
any right to make, use, develop, sell, offer to sell, import, or otherwise 
exploit the technology or intellectual property rights in exchange for 
consideration.] 

[(19) Prevention Review Council--the group of individuals 
designated as chairs of the prevention program committees created to 
review cancer prevention program applications.] 

[(20) Project Results--any and all technology and associ-
ated intellectual property Rights.] 

[(21) Recipient--the public or private institution of higher 
education as defined by §61.003, Education Code, research institution, 
government organization, non-governmental organization, non-profit 
organization, other public entity, private company, individual, or con-
sortia, or any combination of the aforementioned that is awarded a grant 
funded by the Cancer Prevention and Research Fund or the proceeds 
of general obligation bonds issued on behalf of the Institute.] 

[(22) Scientific research and prevention program commit-
tee--one or more groups of experts in the field of cancer research, pre-
vention or commercialization appointed by the Executive Director and 
approved by the Oversight Committee for the purpose of reviewing 
grant applications and making recommendations to the Executive Di-
rector regarding the award of cancer research and prevention grants.] 

[(23) Scientific Review Council--the group of individuals 
designated as chairs of the scientific research and prevention program 
committees created to review cancer research applications.] 

[(24) Technology--any and all of the following resulting or 
arising from work funded by the grant:] 

[(A) inventions;] 

[(B) proprietary and confidential information, includ-
ing but not limited to data, trade secrets and know-how;] 

[(C) databases, compilations and collections of data;] 

[(D) tools, methods and processes; and] 

[(E) works of authorship, excluding all scholarly works, 
but including, without limitation, computer programs, source code and 
executable code, whether embodied in software, firmware or otherwise, 
documentation, files, records, data and mask works; and all instantia-
tions of the foregoing in any form and embodied in any form, includ-
ing but not limited to therapeutics, drugs, drug delivery systems, drug 
formulations, devices, diagnostics, biomarkers, reagents and research 
tools.] 

§703.3. Grant Applications. 

(a) The Institute shall [will] accept Grant Applications [grant 
applications] for Cancer Research and Cancer Prevention [cancer re-
search and prevention] programs to be funded by the Cancer Prevention 
and Research Fund or the proceeds of general obligation bonds issued 
on behalf of the Institute in response to standard format Requests for 
Applications [requests for applications that will be publicly] issued by 
the Institute [at least annually. The requests for applications will be 
announced in the Texas Register and available through the Institute's 
public website]. 

(b) Each Request for Applications shall be publicly announced 
in the Texas Register and available through the Institute's Internet web-
site. The Institute reserves the right to modify the format and content 
requirements for the Requests for Applications [requests for applica-
tions] from time to time. Notice of modifications will be announced 
[in the Texas Register] and available through the Institute's Internet 
[public] website. The Request for Applications shall: 

(1) Include guidelines for the proposed projects and may 
be accompanied by instructions provided by the Institute. 

(2) State the criteria to be used during the Grant Review 
Process to evaluate the merit of the Grant Application, including guid-
ance regarding the range of possible scores. 

(A) The specific criteria and scoring guidance shall be 
developed by the Chief Program Officer in consultation with the Re-
view Council. 

(B) When the Institute will use a preliminary evalua-
tion process as described in §703.6 of this chapter (relating to Grants 
Review Process) for the Grant Applications submitted pursuant to a 
particular Grant Mechanism, the Request for Applications shall state 
the criteria and Grant Application components to be included in the 
preliminary evaluation. 

(c) Requests for Applications for Cancer Research and Cancer 
Prevention projects [cancer research grant applications] issued by the 
Institute may address, but are not limited to, the following areas: 

(1) Basic research; 

(2) Translational research, including proof of concept, pre-
clinical, and Product Development activities; 

(3) Clinical research; 
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(4) Population based research; 

(5) Training; 

(6) Recruitment to the state of researchers and clinicians 
with innovative Cancer Research approaches; 

(7) Infrastructure, including centers, core facilities, and 
shared instrumentation; 

(8) Implementation of the Texas Cancer Plan; and 

(9) Evidence based Cancer Prevention education, outreach, 
and training, and clinical programs and services. 

[(1) Short-term, high-impact programs;] 

[(2) Individual investigator awards;] 

[(3) Multiple investigator awards, including collaborative 
projects, centers, core facilities, shared instrumentation, and infrastruc-
ture;] 

[(4) Recruitment to the state of new, emerging, and estab-
lished investigators;] 

[(5) Training;] 

[(6) Translational research, including proof of concept, 
preclinical, and clinical trials;] 

[(7) Commercialization investment grant awards, includ-
ing cancer-related infrastructure and services to support development 
of commercializable products; and] 

[(8) Implementation of the Texas Cancer Plan.] 

(d) An applicant is eligible solely for the Grant Mechanism 
specified by the Request for Applications under which the Grant Ap-
plication was submitted. 

[(d) Requests for cancer prevention grant applications issued 
by the Institute may address, but are not limited to, the following areas:] 

[(1) Innovation awards;] 

[(2) Education, outreach and training;] 

[(3) Evidence based prevention programs and services;] 

[(4) Collaborative projects;] 

[(5) Infrastructure/capacity building grants; and] 

[(6) Implementation of the Texas Cancer Plan.] 

(e) The request for Grant Applications for Cancer Research 
projects [applications] shall seek information from Grant Applicants 
[applicants] regarding whether the proposed project has Product De-
velopment [commercial] prospects, including, but not limited to antic-
ipated regulatory filings, commercial abstracts or business plans. 

(f) Failure to comply with the material and substantive require-
ments set forth in Requests for Applications [requests for applications] 
may serve as grounds for disqualification from further consideration of 
the Grant Application [application] by the Institute. A Grant Appli-
cation determined by the Institute to be incomplete or otherwise non-
compliant with the terms or instructions set forth by the Request for 
Applications shall not be eligible for consideration of a Grant Award. 

(g) Only those Grant Applications submitted via the desig-
nated electronic portal designated by the Institute by the deadline, if 
any, stated in the Request for Applications shall be eligible for consid-
eration of a Grant Award. 

(1) Nothing herein shall prohibit the Institute from extend-
ing the submission deadline for one or more Grant Applications upon 
a showing of good cause. 

(2) The Institute shall document any deadline extension 
granted, including the reason for extending the deadline and will 
cause the documentation to be maintained as part of the Grant Review 
Process records. 

(h) The Grant Applicant shall certify that it has not made and 
will not make a donation to the Institute or any foundation created to 
benefit the Institute. 

(1) Grant Applicants that make a donation to the Institute 
or any foundation created to benefit the Institute on or after June 14, 
2013, are ineligible to be considered for a Grant Award. 

(2) For purposes of the required certification, the Grant Ap-
plicant includes the following individuals or Relatives of the following 
individuals: 

(A) the Principal Investigator, Program Director, or 
Company Representative; 

(B) a Senior Member or Key Personnel listed on the 
Grant Application; 

(C) an officer or director of the Grant Applicant. 

(3) Notwithstanding the foregoing, one or more donations 
exceeding $500 by an employee or Relative of an employee of a Grant 
Applicant not described by paragraph (2) of this subsection shall be 
considered to be made on behalf of the Grant Applicant for purposes 
of the certification. 

(4) The certification shall be made at the time the Grant 
Application is submitted. 

(5) The Chief Compliance Officer shall compare the list of 
Grant Applicants to a current list of donors to the Institute and any 
foundation created to benefit the Institute. 

(6) To the extent that the Chief Compliance Officer has rea-
son to believe that a Grant Applicant has made a donation to the Insti-
tute or any foundation created to benefit the Institute, the Chief Compli-
ance Officer shall seek information from the Grant Applicant to resolve 
any issue. The Grant Application may continue in the Grant Review 
Process during the time the additional information is sought and under 
review by the Institute. 

(7) If the Chief Compliance Officer determines that the 
Grant Applicant has made a donation to the Institute or any foundation 
created to benefit the Institute, then the Institute shall take appropriate 
action. Appropriate action may entail: 

(A) Withdrawal of the Grant Application from further 
consideration; 

(B) Return of the donation, if the return of the donation 
is possible without impairing Institute operations. 

(8) If the donation is returned to the Applicant, then the 
Grant Application is eligible to be considered for a Grant Award. 

(i) Grant Applicants shall identify by name all sources of 
funding, including a capitalization table that reflects private investors, 
if any, contributing to the project proposed for a Grant Award. This 
information shall include those individuals or entities that have an 
investment, stock or rights in the project. The Institute shall make the 
information provided by the Grant Applicant available to Scientific 
Research and Prevention Programs Committee members, Institute 
employees, independent contractors participating in the Grant Review 
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Process, Program Integration Committee Members and Oversight 
Committee Members for purposes of identifying potential Conflicts of 
Interest prior to reviewing or taking action on the Grant Application. 
The information shall be maintained in the Institute's Grant Review 
Process records. 

(j) A Grant Applicant shall indicate if the Grant Applicant is 
currently ineligible to receive Federal grant funds or if the Grant Ap-
plicant has had a grant terminated for cause within five years prior to 
the submission date of the Grant Application. For purposes of the pro-
vision, the term Grant Applicant includes the Senior Member and Key 
Personnel. 

(k) The Institute may require each Grant Applicant for a Can-
cer Research Grant Award for Product Development to submit an ap-
plication fee. 

(1) The Chief Executive Officer shall adopt a policy re-
garding the application fee amount. 

(2) The Institute shall use the application fee amounts to 
defray the Institute's costs associated with the Product Development 
review processes, including due diligence and intellectual property re-
views, as specified in the Request for Application. 

[(g) The Institute will undertake reasonable efforts to protect 
information submitted to the agency by third parties from unauthorized 
disclosure, consistent with the need for objective review of the appli-
cation and the requirements of state law, including the establishment of 
procedures to be followed by Oversight Committee members, Institute 
employees, and scientific research and prevention program committee 
members.] 

[(h) The following information is public information and may 
be disclosed under Chapter 552, Government Code:] 

[(1) The applicant's name and address;] 

[(2) The amount of funding applied for;] 

[(3) The type of cancer to be addressed under the proposal; 
and] 

[(4) Any other information designated by the Institute with 
the consent of the grant applicant.] 

[(i) To assist the Institute in identifying and protecting the con-
fidentiality of information submitted to the agency, the applicant shall 
identify all confidential and proprietary information on the application 
or other documents provided to the Institute. However, the applicant's 
failure to identify information as confidential and proprietary does not 
constitute a waiver of the designation for purposes of Chapter 552 of 
the Government Code, or other applicable federal or state law or regu-
lation.] 

§703.4. Grants Management System. 

The Institute may engage third-party grants management services. 
Such services may include the deployment and maintenance of an 
electronic Grants Management System to facilitate the Institute's 
receipt and review of Grant Applications, execution of Grant Con-
tracts, and the ongoing monitoring and management of Grant Awards, 
including required Grant Recipient reports and submissions. [to assist 
in some or all aspects of the grant application process, as determined 
by an agreement with the Institute.] 

(1) The Institute may use the electronic Grants Manage-
ment System to: 

(A) Facilitate the Institute's receipt and review of Grant 
Applications; 

(B) Maintain complete Grant Review Process records 
for Grant Applications undergoing Peer Review, including the final 
Overall Evaluation Score and Numerical Ranking Score assigned to 
Grant Applications during the Peer Review Process; 

(C) Maintain supporting documentation regarding the 
implementation of the Institute's Conflict of Interest process for each 
Grant Review Cycle, including a list of any Conflicts of Interest re-
quiring recusal, any unreported Conflicts of Interest confirmed by an 
investigation and the actions taken, any waivers, the identity of the Pri-
mary Investigator, Program Director or Company Representative and 
the funding sources for the Grant Award project; 

(D) Expedite execution of Grant Contracts and the 
electronic submission of Grant Contract change requests and required 
Grant Award reports; 

(E) Maintain complete Grant Award records, including 
the Grant Contract and Matching Funds certification, required Grant 
Award financial reports and Grant Progress Reports, and the Institute's 
review of those reports; 

(F) Support the Institute's Grant Award compliance 
monitoring by tracking the due dates and submission status for re-
quired Grant Award reports; and 

(G) Monitor the status of past-due required Grant 
Award financial reports and Grant Progress Reports. 

(2) The Institute may require, as a condition of receiving 
a Grant Award, that the Grant Recipient use the Institute's electronic 
Grant Management System to exchange, execute, and verify legally 
binding Grant Contract documents and Grant Award reports. Such use 
shall be in accordance with the Institute's electronic signature policy 
as set forth in Chapter 701, §701.25 of this title (relating to Electronic 
Signature Policy). 

(3) The Institute shall require periodic audits of any elec-
tronic Grant Management System. Weaknesses identified by system 
audits must be timely addressed pursuant to a specified timeline. 

§703.5. Scientific Research and Prevention Programs Committees 
[Committee Members]. 

(a) The Oversight Committee shall establish Scientific Re-
search and Prevention Programs Committees for the purpose of 
conducting Peer Review of Grant Applications submitted to the 
Institute. The Chief Executive Officer [Director], with approval by 
[of a] simple majority of the Oversight Committee, is responsible 
for appointing [will appoint] experts in the fields of Cancer Research 
[cancer research], Prevention life science Product Development, 
and patient advocacy [prevention or commercialization] to serve as 
Scientific Research and Prevention Programs Committee members 
[members of scientific research and prevention programs committee] 
for terms designated by the Chief Executive Officer [Director]. 

(b) The Chief Executive Officer may provisionally appoint an 
individual as a Scientific Research and Prevention Programs Commit-
tee Member until such time that the individual can be considered for 
approval by the Oversight Committee. The provisional appointee may 
participate in the Peer Review Process prior to a vote of the Oversight 
Committee on the appointment so long as the appointment is consid-
ered at the next regular Oversight Committee meeting. 

[(b) An individual appointed to serve as a member of a scien-
tific research and prevention programs committee may be a resident of 
another state.] 

(c) A Scientific Research [research] and Prevention Programs 
Committee Member is [prevention programs committee members 
are] responsible for conducting Peer Review of [reviewing] the Grant 
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Applications [scientific research and prevention programs grant ap-
plications] assigned to the individual member's Peer Review Panel 
[committee]. 

(d) A Scientific Research [research] and Prevention Programs 
Committee Member [prevention programs committee members] may 
receive an honorarium in accordance with the policy described in Chap-
ter 701, §701.15 of this title (relating to the Scientific Research and 
Prevention Programs Committee Honoraria Policy). 

(e) A member of a Scientific Research and Prevention Pro-
grams Committee [scientific research and prevention programs com-
mittee] is prohibited from attempting to use the committee member's 
official position to influence a decision to approve or award a grant or 
contract to the committee member's employer. 

(f) A member of a Scientific Research and Prevention Pro-
grams Committee [scientific research and prevention programs com-
mittee] must comply with the requirements set forth in Chapter 702 of 
this title (relating to Institute Standards on Ethics and Conflicts, Includ-
ing the Acceptance of Gifts and Donations to the Institute) and Chapter 
102, Texas Health and Safety Code. 

(g) The Scientific Research and Prevention Programs Com-
mittee Member shall not provide professional services for compensa-
tion exceeding $5,000 to any Grant Recipient that was reviewed by 
the Scientific Research and Prevention Programs Committee Member's 
Peer Review Panel. 

(1) The term of this restriction is for a period of one year 
from the effective date of the Grant Award, unless waived by a vote of 
the Oversight Committee. 

(2) For purposes of this restriction, "professional services" 
do not include those services for which an honorarium is paid; however, 
honoraria exceeding $5,000 paid to a Scientific Research and Preven-
tion Programs Committee Member by a Grant Recipient while the in-
dividual is serving as a Committee Member shall be reported within 30 
days to the Institute's Chief Executive Officer. 

(3) Even if a payment to a Scientific Research and Preven-
tion Programs Committee Member is not otherwise prohibited, a Grant 
Recipient shall not pay a Scientific Research and Prevention Programs 
Committee Member with Grant Award funds. 

(h) An individual that serves as a Scientific Research and Pre-
vention Programs Committee Member may not concurrently serve on 
the Board of Directors or other governing board of a Grant Recipi-
ent or of a foundation or similar organization affiliated with the entity. 
This prohibition lasts so long as the Grant Recipient receives Grant 
Award funds or the Scientific Research and Prevention Programs Com-
mittee Member receives an honorarium from the Institute, whichever 
ends first. 

(i) The Scientific Research and Prevention Programs Commit-
tee Member shall not use non-public Third-Party Information or knowl-
edge of non-public decisions related to Grant Applicants, gained by 
virtue of the individual's participation in the Institute's Peer Review 
Process, to make an investment or take some other action resulting in 
a financial benefit to the individual or the individual's employer. 

(j) A violation of any requirement of this section may result in 
the removal of the Scientific Research and Prevention Programs Com-
mittee Member from further participation in the Institute's Peer Review 
Process. 

(k) The Institute shall provide on the Institute's Internet 
website a register of the individuals appointed as Scientific Research 
and Prevention Programs Committee Members, including provisional 
members. The register may list the Scientific Research and Prevention 

Programs Committee members by Peer Review Panel. For the purpose 
of identifying undisclosed Conflicts of Interest, a Grant Applicant may 
be notified of the Peer Review Panel to which the Grant Application 
has been assigned. 

(l) The Chief Executive Officer shall ensure that at least one 
Patient Advocate is appointed to each Peer Review Panel. To be con-
sidered for a Patient Advocate appointment by the Chief Executive 
Officer as a Scientific Research and Prevention Programs Committee 
Member, an applicant must: 

(1) Represent an organization or other community of peo-
ple; 

(2) Demonstrate prior community involvement or other 
work on behalf of cancer patients; 

(3) Possess good communication and writing skills, includ-
ing the ability to analyze information and make judgments with con-
sideration of patient impact; 

(4) Express interest in and fundamental knowledge of the 
medical research process, including basic and translational scientific 
research and prevention concepts; 

(5) Reside outside of the state of Texas; 

(6) Have science-based training. This training requirement 
shall be considered fulfilled if the Patient Advocate has: 

(A) attended a science-based training program from 
the American Association for Cancer Research Survivor-Scientist 
Program, American Society of Clinical Oncology Research Review 
Sessions for Patient Advocates, Research Advocacy Network Advo-
cate Institute or National Breast Cancer Coalition Project LEAD no 
more than three years prior to appointment to the Institute's Scientific 
Research and Prevention Programs Committee; or 

(B) participated in at least one full cycle of grant review 
conducted by the Institute, National Institutes of Health, Department of 
Defense Congressionally Directed Medical Research Programs, Fed-
eral Drug Administration or Patient-Centered Outcomes Research In-
stitute no more than three years prior to appointment to the Institute's 
Scientific Research and Prevention Programs Committee. 

(m) An individual interested in a Patient Advocate appoint-
ment shall submit an application, in a format specified by the Institute 
that includes at least the following information: 

(1) Dates of service on a peer review panel within the past 
three years, or dates of attendance at advocate training programs within 
the past three years as documentation of the fulfillment of the science-
based training program requirement; 

(2) Current resume or curriculum vitae; 

(3) A letter of recommendation from a community-based 
organization and a personal statement on advocacy and education if 
the applicant has attended a training program but not yet served on a 
peer review panel. 

§703.6. Grants Review Process. 

(a) For all Grant Applications that are not administratively 
withdrawn by the Institute for noncompliance or otherwise withdrawn 
by the Grant Applicant, the Institute shall use a two-stage Peer Review 
process. 

(1) The Peer Review process, as described herein, is used 
to identify and recommend meritorious Cancer Research projects, 
including those projects with Cancer Research Product Development 
prospects, and evidence-based Cancer Prevention and Control projects 

PROPOSED RULES November 15, 2013 38 TexReg 8079 



for Grant Award consideration by the Program Integration Committee 
and the Oversight Committee. 

(2) Peer Review will be conducted pursuant to the require-
ments set forth in Chapter 702 of this title (relating to Institute Stan-
dards on Ethics and Conflicts, Including the Acceptance of Gifts and 
Donations to the Institute) and Chapter 102, Texas Health and Safety 
Code. 

(b) The two stages of the Peer Review Process used by the 
Institute are: 

(1) Evaluation of Grant Applications by Peer Review Pan-
els; and 

(2) Prioritization of Grant Applications by the Prevention 
Review Council, the Product Development Review Council, or the Sci-
entific Review Council, as may be appropriate for the Grant Program. 

(c) Except as described in subsection (e) of this section, the 
Peer Review Panel evaluation process encompasses the following ac-
tions, which will be consistently applied: 

(1) The Institute distributes all Grant Applications submit-
ted for a particular Grant Mechanism to one or more Peer Review Pan-
els. 

(2) The Peer Review Panel chairperson assigns each Grant 
Application to no less than two panel members that serve as the Primary 
Reviewers for the Grant Application. Assignments are made based 
upon the expertise and background of the Primary Reviewer in relation 
to the Grant Application. 

(3) The Primary Reviewer is responsible for individually 
evaluating all components of the Grant Application, critiquing the mer-
its according to explicit criteria published in the Request for Applica-
tions, and providing an individual Overall Evaluation Score that con-
veys the Primary Reviewer's general impression of the Grant Appli-
cation's merit. The Primary Reviewers' individual Overall Evaluation 
Scores are averaged together to produce a single initial Overall Evalu-
ation Score for the Grant Application. 

(4) The Peer Review Panel meets to discuss the Grant Ap-
plications assigned to the Peer Review Panel. If there is insufficient 
time to discuss all Grant Applications, the Peer Review Panel chair-
person determines the Grant Applications to be discussed by the panel. 
The chairperson's decision is based largely on the Grant Application's 
initial Overall Evaluation Score; however a Peer Review Panel member 
may request that a Grant Application be discussed by the Peer Review 
Panel. 

(A) If a Grant Application is not discussed by the Peer 
Review Panel, then the initial Overall Evaluation Score serves as the 
final Overall Evaluation Score for the Grant Application. The Grant 
Application is not considered further during the Grant Review Cycle. 

(B) If a Grant Application is discussed by the Peer Re-
view Panel, each Peer Review Panel member submits a score for the 
Grant Application based on the panel member's general impression of 
the Grant Application's merit and accounting for the explicit criteria 
published in the Request for Applications. The submitted scores are 
averaged together to produce the final Overall Evaluation Score for the 
Grant Application. 

(i) The panel chairperson participates in the discus-
sion but does not score Grant Applications. 

(ii) A Primary Reviewer has the option to revise his 
or her score for the Grant Application after panel discussion or to keep 
the same score submitted during the initial review. 

(C) If the Peer Review Panel recommends changes to 
the Grant Award funds amount requested by the Grant Applicant or to 
the goals and objectives or timeline for the proposed project, then the 
recommended changes and explanation shall be recorded at the time 
the final Overall Evaluation Score is set. 

(5) At the conclusion of the Peer Review Panel evaluation, 
the Peer Review Panel chairperson submits to the appropriate Review 
Council a list of Grant Applications discussed by the panel ranked in 
order by the final Overall Evaluation Score. Any changes to the Grant 
Award funding amount or to the project goals and objectives or time-
line recommended by the Peer Review Panel shall be provided to the 
Review Council at that time. 

(d) The Review Council's prioritization process for Grant 
Award recommendations encompasses the following actions, which 
will be consistently applied: 

(1) The Review Council prioritizes the Grant Application 
recommendations across all the Peer Review Panels by assigning a Nu-
merical Ranking Score to each Grant Application that was discussed by 
a Peer Review Panel. The Numerical Ranking Score is substantially 
based on the final Overall Evaluation Score submitted by the Peer Re-
view Panel, but also takes into consideration how well the Grant Ap-
plication achieves program priorities set by the Oversight Committee, 
the overall Program portfolio balance, and any other criteria described 
in the Request for Applications. 

(2) The Review Council's recommendations are submitted 
simultaneously to the presiding officers of the Program Integration 
Committee and Oversight Committee. The recommendations, listed 
in order by Numerical Ranking Score shall include: 

(A) An explanation describing how the Grant Applica-
tion meets the Review Council's standards for Grant Award funding; 

(B) The final Overall Evaluation Score assigned to the 
Grant Application by the Peer Review Panel, including an explanation 
for ranking one or more Grant Applications ahead of another Grant 
Application with a more favorable final Overall Evaluation Score; and 

(C) The specified amount of the Grant Award funding 
for each Grant Application, including an explanation for recommended 
changes to the Grant Award funding amount or to the goals and objec-
tives or timeline. 

(e) Circumstances relevant to a particular Grant Mechanism or 
to a Grant Review Cycle may justify changes to the dual-stage Peer Re-
view process described in subsections (c) and (d) of this section. Peer 
Review process changes the Institute may implement are described be-
low. The list is not intended to be exhaustive. Any material changes 
to the Peer Review process, including those listed below, shall be de-
scribed in the Request for Applications or communicated to all Grant 
Applicants. 

(1) The Institute may use a preliminary evaluation process 
if the volume of Grant Applications submitted pursuant to a specific 
Request for Applications is such that timely review may be impeded. 
The preliminary evaluation will be conducted after Grant Applications 
are assigned to Peer Review Panels but prior to the initial review de-
scribed in subsection (c) of this section. The preliminary evaluation 
encompasses the following actions: 

(A) The criteria and the specific Grant Application 
components used for the preliminary evaluation shall be stated in the 
Request for Applications; 

(B) No less than two Peer Review Panel members are 
assigned to conduct the preliminary evaluation for a Grant Application 
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and provide a preliminary score that conveys the general impression of 
the Grant Application's merit pursuant to the specified criteria; and 

(C) The Peer Panel Review chairperson is responsible 
for determining the Grant Applications that move forward to initial 
review as described in subsection (c) of this section. The decision will 
be based upon preliminary evaluation scores. A Grant Application that 
does not move forward to initial review will not be considered further 
and the average of the preliminary evaluation scores received becomes 
the final Overall Evaluation Score for the Grant Application. 

(2) The Institute shall assign all Grant Applications sub-
mitted for recruitment of researchers and clinicians to the Scientific 
Review Council. 

(A) The Scientific Review Council members review all 
components of the Grant Application, evaluate the merits according 
to explicit criteria published in the Request for Applications, and, af-
ter discussion by the Review Council members, provide an individual 
Overall Evaluation Score that conveys the Review Council member's 
recommendation related to the proposed recruitment. 

(B) The individual Overall Evaluation Scores are aver-
aged together for a final Overall Evaluation Score for the Application. 

(C) If more than one recruitment Grant Application is 
reviewed by the Scientific Review Council during the Grant Review 
Cycle, then the Scientific Review Council shall assign a Numerical 
Ranking Score to each Grant Application to convey its prioritization 
ranking. 

(D) If the Scientific Review Council recommends a 
change to the Grant Award funds requested by the Grant Application, 
then the recommended change and explanation shall be recorded at 
the time the final Overall Evaluation Score is set. 

(E) The Scientific Review Council's recommendations 
shall be provided to the presiding officer of the Program Integration 
Committee and to the Oversight Committee pursuant to the process 
described in subsection (d) of this section. 

(3) The Institute may assign continuation Grant Applica-
tions to the appropriate Review Council. 

(A) The Review Council members review all compo-
nents of the Grant Application, evaluate the merits according to explicit 
criteria published in the Request for Applications, and, after discussion 
by the Review Council members, provide an individual Overall Evalu-
ation Score that conveys the Review Council member's recommenda-
tion related to the progress and continued funding. 

(B) The individual Overall Evaluation Scores are aver-
aged together for a final Overall Evaluation Score for the Application. 

(C) If more than one continuation Grant Application is 
reviewed by the Review Council during the Grant Review Cycle, then 
the Review Council shall assign a Numerical Ranking Score to each 
continuation Grant Application to convey its prioritization ranking. 

(D) If the Review Council recommends a change to the 
Grant Award funds or to the scope of work or timeline requested by 
the continuation Grant Application, then the recommended change and 
explanation shall be recorded at the time the final Overall Evaluation 
Score is set. 

(E) The Review Council's recommendations shall be 
provided to the presiding officer of the Program Integration Committee 
and to the Oversight Committee pursuant to the process described in 
subsection (d) of this section. 

(4) The Institute's Peer Review process described in sub-
sections (c) and (d) of this section may include the following additional 
process steps for Product Development of Cancer Research Grant Ap-
plications: 

(A) A Grant Applicant may be invited to deliver an 
in-person presentation to the Peer Review Panel. The Product Devel-
opment Review Council chairperson is responsible for deciding which 
Grant Applicants will make in-person presentations. The decision 
is based upon the initial Overall Evaluation Scores of the primary 
reviewers following a discussion with Peer Review Panel members, 
as well as explicit criteria published in the Request for Applications. 

(i) Peer Review Panel members may submit ques-
tions to be addressed by the Grant Applicant at the in-person presenta-
tion. 

(ii) A Grant Application that is not presented in-per-
son will not be considered further. The average of the primary review-
ers' initial Overall Evaluation Scores will be the final Overall Evalua-
tion Score for the Grant Application. 

(iii) Following the in-person presentation, each Peer 
Review Panel member submits a score for the Grant Application based 
on the panel member's general impression of the Grant Application's 
merit and accounting for the explicit criteria published in the Request 
for Applications. The submitted scores are averaged together to pro-
duce the final Overall Evaluation Score for the Grant Application. 

(B) A Grant Application may undergo business opera-
tions and management due diligence review and an intellectual prop-
erty review conducted by third parties. The Peer Review Panel decides 
which Grant Applications will undergo business operations and man-
agement due diligence and intellectual property review. The decision is 
based upon the Grant Application's final Overall Evaluation Score, but 
also takes into consideration how well the Grant Application achieves 
program priorities set by the Oversight Committee, the overall Pro-
gram portfolio balance, and any other criteria described in the Request 
for Applications. A Grant Application that is not recommended for due 
diligence and intellectual property review will not be considered fur-
ther. 

(C) After receipt of the business operations and man-
agement due diligence and intellectual property reviews for a Grant 
Application, the Product Development Review Council and the Pri-
mary Reviewers meet to determine whether to recommend the Grant 
Application for a Grant Award based upon the information set forth in 
the due diligence and intellectual property reviews. The Product Devel-
opment Review Council may recommend changes to the Grant Award 
budget and goals and objectives or timeline. 

(D) The Product Development Review Council assigns 
a Numerical Ranking Score to each Grant Application recommended 
for a Grant Award. 

(f) Institute Employees may attend Peer Review Panel and Re-
view Council meetings. If an Institute Employee attends a Peer Review 
Panel meeting or a Review Council meeting, the Institute Employee's 
attendance shall be recorded and the Institute Employee shall certify in 
writing that the Institute Employee complied with the Institute's Con-
flict of Interest rules. The Institute Employee's attendance at the Peer 
Review Panel meeting or Review Council meeting is subject to the fol-
lowing restrictions: 

(1) Unless waived pursuant to the process described in 
Chapter 702, §702.17 of this title (relating to Exceptional Circum-
stances Requiring Participation), the Institute Employee shall not be 
present for any discussion, vote, or other action taken related to a 
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Grant Applicant if the Institute Employee has a Conflict of Interest 
with that Grant Applicant; and 

(2) The Institute Employee shall not participate in a discus-
sion of the merits, vote, or other action taken related to a Grant Applica-
tion, except to answer technical or administrative questions unrelated 
to the merits of the Grant Application and to provide input on the In-
stitute's Grant Review Process. 

(g) The Institute shall engage an independent third party to ob-
serve meetings of the Peer Review Panel and Review Council where 
Grant Applications are discussed. 

(1) The independent third party shall serve as a neutral ob-
server to document that the Institute's Grant Review Process is con-
sistently followed, including observance of the Institute's established 
Conflict of Interest rules and that participation by Institute employ-
ees, if any, is limited to providing input on the Institute's Grant Review 
Process and responding to committee questions unrelated to the merits 
of the Grant Application. Institute Program staff shall not participate 
in a discussion of the merits, vote, or any other action taken related to 
a Grant Application. 

(2) The independent third party reviewer shall issue a re-
port to the Chief Compliance Officer specifying issues, if any, that are 
inconsistent with the Institute's established Grant Review Process. 

(h) Excepting a finding of an undisclosed Conflict of Interest 
as set forth in §703.9 of this chapter (relating to Limitation on Review 
of Grant Process), the Review Council's decision to not include a Grant 
Application on the prioritized list of Grant Applications submitted to 
the Program Integration Committee and the Oversight Committee is 
final. A Grant Application not included on the prioritized list created 
by the Review Council shall not be considered further during the Grant 
Review Cycle. 

(i) At the time that the Peer Review Panel or the Review Coun-
cil concludes its tasks for the Grant Review Cycle, each member shall 
certify in writing that the member complied with the Institute's Conflict 
of Interest rules. 

(j) The Institute shall retain a review record for a Grant Appli-
cation submitted to the Institute, even if the Grant Application did not 
receive a Grant Award. Such records will be retained by the Institute's 
electronic Grant Management System. The records retained by the In-
stitute must include the following information: 

(1) The final Overall Evaluation Score and Numerical 
Ranking Score, if applicable, assigned to the Grant Application; 

(2) The specified amount of the Grant Award funding for 
the Grant Application, including an explanation for recommended 
changes to the Grant Award funding amount or to the goals and 
objectives or timeline; 

(3) The Scientific Research and Prevention Programs 
Committee that reviewed the Grant Application; 

(4) Conflicts of Interest, if any, with the Grant Application 
identified by a member of the Scientific Research and Prevention Pro-
grams Committee, the Review Council, the Program Integration Com-
mittee, or the Oversight Committee; and 

(5) Documentation of steps taken to recuse any member or 
members from the Grant Review Process because of disclosed Con-
flicts of Interest. 

[(a) The Institute will use the grants review process to identify 
the most creative, and innovative projects representing the best science 
and, if appropriate, commercial prospects. To the extent possible, pri-

ority for funding for cancer research and cancer prevention applications 
will be given to proposals that:] 

[(1) Could lead to immediate or long-term medical and sci-
entific breakthroughs in the area of cancer prevention or cures for can-
cer;] 

[(2) Strengthen and enhance fundamental science in cancer 
research;] 

[(3) Ensure a comprehensive coordinated approach to can-
cer research and prevention;] 

[(4) Are interdisciplinary or interinstitutional;] 

[(5) Address federal or other major research sponsors' pri-
orities in emerging scientific or technology fields in the area of cancer 
prevention, or cures for cancer;] 

[(6) Are matched with funds available by a private or non-
profit entity and institution or institutions of higher education;] 

[(7) Use money from the Cancer Prevention and Research 
Fund or the proceeds of general obligation bonds issued on behalf of the 
Institute to obtain additional cancer research and prevention funding 
from other sources;] 

[(8) Are collaborative between any combination of private 
and nonprofit entities, public or private agencies or institutions in this 
state, and public or private institutions outside this state;] 

[(9) Have a demonstrable economic development benefit 
to this state;] 

[(10) Enhance research superiority at institutions of higher 
education or in this state by creating new research superiority, attract-
ing existing research superiority from institutions not located in this 
state and other research entities, or enhancing existing research supe-
riority by attracting from outside this state additional researchers and 
resources; and] 

[(11) Expedite innovation and commercialization, attract, 
create, or expand private sector entities that will drive a substantial 
increase in high-quality jobs, and increase higher education applied 
science or technology research capabilities.] 

[(b) Based upon the number of applications received and the 
resources available for the scientific research and prevention program 
committees, the Institute reserves the option to conduct an initial eval-
uation of the grant applications by one or more scientific research and 
prevention program committees. An application determined to be in-
complete or otherwise noncompetitive during the initial evaluation will 
not be considered for further review.] 

[(c) Grant applications that are not eliminated in the initial peer 
review evaluation will undergo a rigorous peer review process super-
vised by the Institute in coordination with the Scientific Review Coun-
cil, the Prevention Review Council and the Commercialization Review 
Council, as may be appropriate to the subject matter of the applica-
tions.] 

[(d) Based upon the results of the peer review process and in 
consideration of the standards described in subsection (a) of this sec-
tion, as applicable, each scientific research and prevention program 
committee shall submit to the Scientific Review Council, Prevention 
Review Council or the Commercialization Review Council the grant 
applications that the committee recommends should be considered for 
funding awards.] 

[(e) Grant funding recommendations made by individual re-
search and prevention program committees will be evaluated by the 
Scientific Review Council, the Prevention Review Council and the 
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Commercialization Review Council as may be appropriate to the sub-
ject area of the applications.] 

[(f) Pursuant to a schedule developed by the Executive Direc-
tor, the Scientific Review Council, the Prevention Review Council, and 
the Commercialization Review Council will submit a prioritized list of 
grant funding recommendations to the Executive Director. The list of 
grant funding recommendations will include a statement of how the 
grant applications recommended for funding meet one or more stan-
dards of subsection (a) of this section.] 

[(g) The decision to recommend a grant application for fund-
ing is entirely within the purview of the scientific research and preven-
tion programs committee(s) evaluating the grant application.] 

[(h) A grant applicant shall not contact a scientific research 
and prevention programs committee member regarding the status or 
substance of any grant application.] 

[(i) Prior to receiving access to confidential and proprietary in-
formation submitted by a grant applicant, all individuals, including sci-
entific research and prevention programs committee members, CPRIT 
employees, Oversight Committee members, and grants management 
system employees shall certify that confidential and proprietary infor-
mation will not be disclosed or used in any way other than for the pur-
poses of evaluating and awarding grants. The certification may be ac-
complished by signing a non-disclosure agreement. The Institute will 
retain the signed certifications on file.] 

§703.7. Program Integration Committee [Executive Director's] 
Funding Recommendation. 

(a) The Institute uses a Program Review process undertaken 
by the Institute's Program Integration Committee to identify and recom-
mend for funding a final list of meritorious Cancer Research projects, 
including those projects with Cancer Research Product Development 
prospects, and evidence-based Cancer Prevention and Control Program 
projects that are in the best overall interest of the State. [The Execu-
tive Director shall submit to the Oversight Committee a prioritized list 
of applications to be awarded cancer research grants and cancer pre-
vention program grants substantially based upon the lists submitted by 
the Scientific Review Council, the Prevention Review Council and the 
Commercialization Review Council] 

(b) Program Review shall be conducted pursuant to the re-
quirements set forth in Chapter 702 of this title (relating to Institute 
Standards on Ethics and Conflicts, Including the Acceptance of Gifts 
and Donations to the Institute) and Chapter 102, Texas Health and 
Safety Code. 

(c) The Program Integration Committee shall meet pursuant to 
a schedule established by the Chief Executive Officer, who serves as the 
Committee's presiding officer, to consider the prioritized list of Grant 
Applications submitted by the Prevention Review Council, the Product 
Development Review Council, or the Scientific Review Council. 

(d) The Program Integration Committee shall approve by a 
majority vote a final list of Grant Applications recommended for Grant 
Awards to be provided to the Oversight Committee. In composing the 
final list of Grant Applications recommended for Grant Award funding, 
the Program Integration Committee shall: 

(1) Substantially base the list upon the Grant Award rec-
ommendations submitted by the Review Council. 

(2) To the extent possible, give priority for funding to Grant 
Applications that: 

(A) Could lead to immediate or long-term medical and 
scientific breakthroughs in the area of Cancer Prevention or cures for 
cancer; 

(B) Strengthen and enhance fundamental science in 
Cancer Research; 

(C) Ensure a comprehensive coordinated approach to 
Cancer Research and Cancer Prevention; 

(D) Are interdisciplinary or interinstitutional; 

(E) Address federal or other major research sponsors' 
priorities in emerging scientific or Technology fields in the area of Can-
cer Prevention, or cures for cancer; 

(F) Are matched with funds available by a private or 
nonprofit entity and institution or institutions of higher education; 

(G) Are collaborative between any combination of pri-
vate and nonprofit entities, public or private agencies or institutions in 
this state, and public or private institutions outside this state; 

(H) Have a demonstrable economic development bene-
fit to this state; 

(I) Enhance research superiority at institutions of higher 
education in this state by creating new research superiority, attracting 
existing research superiority from institutions not located in this state 
and other research entities, or enhancing existing research superior-
ity by attracting from outside this state additional researchers and re-
sources; 

(J) Expedite innovation and commercialization, attract, 
create, or expand private sector entities that will drive a substantial 

         increase in high-quality jobs, and increase higher education applied
science or Technology research capabilities; and 

(K) Address the goals of the Texas Cancer Plan. 

(3) Document the factors considered in making the Grant 
Award recommendations, including any factors not listed in paragraph 
(2) of this subsection; 

(4) Explain in writing the reasons for not recommending 
a Grant Application that was recommended for a Grant Award by the 
Review Council; 

(5) Specify the amount of Grant Award funding for each 
Grant Application. 

(A) Unless otherwise specifically stated, the Program 
Integration Committee adopts the changes to the Grant Award amount 
recommended by the Review Council. 

(B) If the Program Integration Committee approves a 
change in the Grant Award amount that was not recommended by the 
Review Council, then the Grant Award amount and a written explana-
tion for the change shall be provided. 

(6) Specify changes, if any, to the Grant Application's goals 
and objectives or timeline recommended for a Grant Award and provide 
an explanation for the changes made; and 

(7) Address how the funding recommendations meet the 
annual priorities for Cancer Prevention, Cancer Research and Product 
Development programs and affect the Institute's overall Grant Award 
portfolio established by the Oversight Committee. 

(e) In the event that the Program Integration Committee's vote 
on the final list of Grant Award recommendations is not unanimous, 
then the Program Integration Committee Member or Members not vot-
ing with the majority may submit a written explanation to the Oversight 
Committee for the vote against the final list of Grant Award recommen-
dations. The explanation may include the Program Integration Com-
mittee Member or Members' recommended prioritized list of Grant 
Award recommendations. 
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(f) The Program Integration Committee's decision to not in-
clude a Grant Application on the prioritized list of Grant Applications 
submitted to the Oversight Committee is final. A Grant Application 
not included on the prioritized list created by the Program Integration 
Committee shall not be considered further during the Grant Review 
Cycle, except for the following: 

(1) In the event that the Program Integration Committee's 
vote on the final list of Grant Award recommendations is not unani-
mous, then, upon a motion of an Oversight Committee Member, the 
Oversight Committee may also consider the Grant Award recommen-
dations submitted by the non-majority Program Integration Committee 
Member or Members; or 

(2) A finding of an undisclosed Conflict of Interest as set 
forth in §703.9 of this chapter (relating to Limitation on Review of 
Grant Process). 

(g) The Chief Compliance Officer shall attend and observe 
Program Integration Committee meetings to document compliance 
with Chapter 102, Texas Health and Safety Code and the Institute's 
administrative rules. 

(h) At the time that the Program Integration Committee's final 
Grant Award recommendations are formally submitted to the Oversight 
Committee, the Chief Executive Officer shall prepare a written affidavit 
for each Grant Application recommended by the Program Integration 
Committee containing relevant information related to the Grant Appli-
cation recommendation. 

(1) Information to be provided in the Chief Executive Of-
ficer's affidavit may include: 

(A) The Peer Review process for the recommended 
Grant Application, including: 

(i) The Request for Applications applicable to the 
Grant Application; 

(ii) The number of Grant Applications submitted in 
response to the Request for Applications; 

(iii) The name of the Peer Review Panel reviewing 
the Grant Application; 

(iv) Whether a preliminary review process was used 
by the Peer Review Panel for the Grant Mechanism in the Grant Review 
Cycle; 

(v) An overview of the Conflict of Interest process 
applicable to the Grant Review Cycle noting any waivers granted; and 

(vi) A list of all final Overall Evaluation Scores for 
all Grant Applications submitted pursuant to the same Grant Mecha-
nism, de-identified by Grant Applicant; 

(B) The final Overall Evaluation Score and Numerical 
Ranking Score assigned for the Grant Applications recommended dur-
ing the Peer Review process; and 

(C) A high-level summary of the business operations 
and management due diligence and intellectual property reviews, if ap-
plicable, conducted for a Cancer Research Product Development Grant 
Application. 

(2) In the event that the Program Integration Committee's 
final Grant Award recommendations are not unanimous and the Pro-
gram Integration Committee Member or Members in the non-majority 
recommend Grant Applications not included on the final list of Grant 
Award recommendations, then the Chief Executive Officer shall also 
prepare a written affidavit for each Grant Application recommended 

by the non-majority Program Integration Committee Member or Mem-
bers. 

(i) To the extent that the information or documentation for one 
Grant Application is the same for all Grant Applications recommended 
for Grant Award funding pursuant to the same Grant Mechanism, it 
shall be sufficient for the Chief Executive Officer to provide the in-
formation or documentation once and incorporate by reference in each 
subsequent affidavit. 

(j) At least three business days prior to the Oversight Commit-
tee meeting held to consider the Grant Applications for Grant Award 
funding, the Chief Executive Officer shall provide a list of Grant Ap-
plications, if any, recommended for an advance of Grant Award funds 
upon execution of the Grant Contract. The list shall include the reasons 
supporting the recommendation to advance funds. 

§703.8. Oversight Committee Consideration of the Program Integra-
tion Committee's [Overriding the Executive Director's] Funding Rec-
ommendation. 

[(a)] The Oversight Committee must vote to approve each 
Grant Award [shall consider the Executive Director's funding] rec-
ommendation submitted by the Program Integration Committee [as a 
comprehensive slate]. 

(1) Prior to the Oversight Committee's consideration and 
approval of the Program Integration Committee's Grant Award recom-
mendations, the Chief Compliance Officer must review the process 
documentation for each Grant Application recommended for a Grant 
Award by the Program Integration Committee and report the findings 
to the Chief Executive Officer and to the Oversight Committee. The 
Chief Compliance Officer's report shall: 

(A) Publicly certify that the Grant Review Process com-
plied with the Institute's administrative rules and procedures, including 
those procedures stated in the Request for Applications. 

(B) Indicate variances, if any, in the Grant Review 
Process. The Chief Compliance Officer may recommend corrective 
actions to address variances, if any, and the Oversight Committee may 
consider and approve corrective actions at that time that the Grant 
Award recommendations are approved. 

(C) Compare the list of Grant Applicants recommended 
for a Grant Award to a list of donors from any nonprofit organization 
established to provide support to the Institute. 

(2) Two-thirds of the Oversight Committee Members 
present and voting must approve each Grant Award recommendation. 
At the time that the Oversight Committee approves the Grant Award 
recommendation: 

(A) The total amount of money approved to fund a mul-
tiyear project must be specified. 

(B) The Chief Executive Officer's recommendation, if 
any, regarding an advance of Grant Award funds must be approved by 
a majority vote of the Oversight Committee. 

(3) If the Oversight Committee does not approve a Grant 
Award recommendation made by the Program Integration Committee, 
the minutes of the meeting shall record the explanation for the failure 
to follow the Grant Award recommendation. 

(4) The Oversight Committee may not award more than 
$300 million in Grant Awards in a fiscal year. 

[(b) The Executive Director's slate of funding recommenda-
tions is approved unless two-thirds of the members of the Oversight 
Committee vote to disregard the slate of recommendations.] 
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[(c) If the Oversight Committee votes to disregard the slate of 
funding recommendations, the Executive Director may re-submit rec-
ommendations for consideration by the Oversight Committee pursuant 
to a process and time table established by the Oversight Committee. 
The Oversight Committee may request the appropriate review council 
to conduct further investigation into issues specified by the Oversight 
Committee.] 

§703.9. Limitation on Review of Grant Process. 
(a) The decision to recommend a Grant Application 

[application] for funding is based upon the sufficiency, [scientific] 
merit, and, if applicable, Product Development [commercial] prospects 
of the Grant Application [application], as determined by the Institute's 
Peer Review and Program Review processes as described in this chap-
ter [through the application's peer review conducted by the scientific 
research and prevention program committee(s)]. 

(b) By submitting a Grant Application, the Grant Applicant 
understands and accepts that grounds [Grounds] for reconsideration of 
the Institute's final decision regarding a Grant Application [application] 
are limited to an undisclosed Conflict of Interest [conflict of interest 
concerns] as set forth in Chapter 702 of this title (relating to Institute 
Standards on Ethics and Conflicts, Including the Acceptance of Gifts 
and Donations to the Institute). 

(c) The Grant Applicant [applicant] shall file a request with the 
Chief Executive Officer [Director] for a review of the Grant Review 
Process [grant process] based on the undisclosed Conflict of Interest 
[conflict of interest] pursuant to the process and timeline set forth in 
Chapter 702 of this title. 

§703.10. Awarding Grants by Contract. 
(a) The Oversight Committee shall negotiate on behalf of the 

state regarding the awarding of grant funds and enter into a written 
contract with the Grant Recipient [grant recipient]. 

(b) The Oversight Committee may delegate Grant Contract 
[contract] negotiation duties to the Chief Executive Officer [Director] 
and the General Counsel for the Institute. The Chief Executive Officer 
[Director] may enter into a written contract with the Grant Recipient 
[grant recipient] on behalf of the Oversight Committee. 

(c) The Grant Contract shall [contract between the Institute 
and the grant recipient may] include the following provisions: 

(1) If any portion of the Grant Contract [contract] has been 
approved by the Oversight Committee to be used to build a capital 
improvement, the Grant Contract [contract] shall specify that: 

(A) The state retains a lien or other interest in the capital 
improvement in proportion to the percentage of the Grant Award [grant] 
amount used to pay for the capital improvement; and 

(B) If the capital improvement is sold, then the Grant 
Recipient [grant recipient] agrees to repay to the state the Grant Award 
[grant money] used to pay for the capital improvement, with interest, 
and share with the state a proportionate amount of any profit realized 
from the sale; 

(2) Terms relating to Intellectual Property Rights 
[intellectual property rights] and the sharing with the Institute of 
revenues generated by the sale, license, or other conveyance of such 
Project Results consistent with the standards established by this 
chapter; 

(3) Terms relating to publication of materials [material] 
created with Grant Award [grant] funds or related to the Cancer Re-
search or Cancer Prevention project [research or prevention program] 
that is the subject of the Grant Award [grant funds], including an 

acknowledgement of Institute funding and copyright ownership, if 
applicable; 

(4) Repayment terms, including interest rates, to be en-
forced if the Grant Recipient [grant recipient] has not used Grant Award 
funds [grant money] for the purposes for which the Grant Award [grant] 
was intended; 

(5) A statement that the Institute does not assume respon-
sibility for the conduct of the Cancer Research or Cancer Prevention 
project [research project or prevention program], and that the conduct 
of the project and activities of all investigators are under the scope and 
direction of the Grant Recipient [recipient]; 

(6) A statement that the Cancer Research or Cancer Pre-
vention project [cancer research project or prevention program] is con-
ducted with full consideration for the ethical and medical implications 
of the project [research] and that the project will comply with all fed-
eral and state laws regarding the conduct of the Cancer Research or 
Prevention project [research]; 

(7) Terms related to the Standards [standards] established 
by the Oversight Committee in Chapter 701 of this title (relating to 
Policies and Procedures) [pursuant to §102.258 and §102.259, Health 
and Safety Code,] to ensure that Grant Recipients [grant recipients], to 
the extent reasonably possible, demonstrate [in a] good faith effort to 
[achieve a goal of more than 50 percent of such purchases,] purchase 
goods and services for the Grant Award project [funded by the Institute] 
from suppliers in this state and [purchase goods and services] from 
historically underutilized businesses as defined by Chapter 2161, Texas 
Government Code, and any other state law; 

(8) An agreement by the Grant Recipient [grant recipient] 
to submit to regular inspection reviews of the Grant Award [grant] 
project by Institute staff during normal business hours and upon rea-
sonable notice to ensure compliance with the terms of the Grant Con-
tract and continued merit of the project; 

(9) An agreement by the Grant Recipient [grant recipient] 
to submit Grant Progress Reports [present progress reports] to the 
Institute [Executive Director] on a schedule specified by the Grant 
Contract [contract] that include information on a grant-by-grant basis 
quantifying the amount of additional research funding, if any, secured 
as a result of Institute [Cancer Prevention and Research] funding; 

(10) An agreement that, to the extent possible, the Grant 
Recipient [grant recipient] will evaluate whether any new or ex-
panded preclinical testing, clinical trials, Product Development 
[commercialization], or manufacturing of any real or intellectual 
property resulting from the award can be conducted in this state, 
including the establishment of facilities to meet this purpose; 

(11) An agreement that the Grant Recipient [grant recipi-
ent] will abide by the Uniform Grant Management Standards (UGMS) 
adopted by the Governor's Office, if applicable unless one or more stan-
dards conflicts with a provision of the Grant Contract, Chapter 102, 
Texas Health and Safety Code, or the Institute's administrative rules. 
Such interpretation of the Institute rules and UGMS shall be made by 
the Institute; 

(12) An agreement that the Grant Recipient [grant recipi-
ent] is under a continuing obligation to notify the Institute [Executive 
Director] of any adverse conditions that materially impact milestones 
and objectives included in the Grant Contract [contract]; 

(13) An agreement that the design, conduct, and report-
ing of the Cancer Research or Prevention project [research or preven-
tion program] will not be biased by conflicting financial interest of 
the Grant Recipient [applicant] or any individuals associated with the 
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Grant Award [grant]. This duty is fulfilled by certifying that an appro-
priate written, enforced Conflict of Interest [conflict of interest] policy 
governs the Grant Recipient [grant recipient]. 

(14) An agreement regarding the amount, schedule, and re-
quirements for payment of Grant Award funds, if such advance pay-
ments are approved by the Oversight Committee in accordance with 
this chapter. Notwithstanding the foregoing, the Institute may require 
that up to ten percent of the final tranche of funds approved for the Grant 
Award must be expended on a reimbursement basis. Such reimburse-
ment payment shall not be made until close out documents described 
in this section and required by the Grant Contract have been submitted 
and approved by the Institute; 

(15) An agreement to provide quarterly Financial Status 
Reports and supporting documentation for expenses submitted for re-
imbursement or, if appropriate, to demonstrate how advanced funds 
were expended; 

(16) A statement certifying that, as of June 14, 2013, the 
Grant Recipient has not made and will not make a contribution, during 
the term of the Grant Contract, to the Institute or to any foundation 
established specifically to support the Institute; 

(17) A statement specifying the agreed effective date of the 
Grant Contract and the period in which the Grant Award funds must be 
spent. If the effective date specified in the Grant Contract is different 
from the date the Grant Contract is signed by both parties, then the 
effective date shall control; 

(18) A statement providing for reimbursement with Grant 
Award funds of expenses made prior to the effective date of the Grant 
Contract at the discretion of the Institute. Pre-contract reimbursement 
shall be made only in the event that: 

(A) The expenses are allowable pursuant to the terms 
of the Grant Contract; 

(B) The request is made in writing by the Grant Recip-
ient and approved by the Chief Executive Officer; and 

(C) The expenses to be reimbursed were incurred on or 
after the date the Grant Award recommendation was approved by the 
Oversight Committee. 

(19) Requirements for closing out the Grant Contract at the 
termination date, including the submission of a Financial Status Report, 
a final Grant Progress Report, a equipment inventory, a HUB and Texas 
Business report, a revenue sharing form, a single audit determination 
report form and a list of contractual terms that extend beyond the ter-
mination date; 

(20) A certification of dedicated Matching Funds equal to 
one-half of the amount of the Research Grant Award that includes the 
name of the Research Grant Award to which the matching funds are to 
be dedicated, as specified in Section §703.11 of this chapter (relating 
to Requirement to Demonstrate Available Funds for Cancer Research 
Grants); 

(21) The project deliverables as described by the Grant Ap-
plication and stated in the Scope of Work for the Grant Contract reflect-
ing modifications, if any, approved during the Peer Review process or 
during Grant Contract negotiation; and 

(22) An agreement that the Grant Recipient shall notify the 
Institute and seek approval for a change in effort for any of the Senior 
Members or Key Personnel of the research or prevention team listed 
on the Grant Application. 

(d) The Grant Recipient's failure to comply with the terms and 
conditions of the Grant Contract may result in termination of the Grant 

Contract pursuant to the process prescribed in the Grant Contract and 
trigger repayment of the Grant Award funds. 

§703.11. Requirement to Demonstrate Available Funds for Cancer 
Research Grants. 

(a) Prior to the disbursement of Grant Award funds, the Grant 
Recipient of a Cancer Research Grant Award shall demonstrate that the 
Grant Recipient has an amount of Encumbered Funds equal to one-half 
of the Grant Award available and not yet expended that are dedicated 
to the research that is the subject of the Grant Award. The Grant Re-
cipient's written certification of Matching Funds, as described in this 
section, shall be included in the Grant Contract. A Grant Recipient of a 
multiyear Grant Award may certify Matching Funds on a year-by-year 
basis for the amount of Award Funds to be distributed for the Project 
Year based upon the Approved Budget. A Grant Recipient [At the time 
of award, a cancer research grant recipient must certify that encum-
bered funds equal to one-half of the amount of the total grant are avail-
able and not yet expended for research that is the subject of the grant. 
Recipients] receiving multiple Grant Awards [grant awards] may pro-
vide certification at the institutional level. 

(b) For purposes of the certification required by subsection (a) 
of this section, a Grant Recipient that is a public or private institution 
of higher education, as defined by §61.003, Texas Education Code, 
may credit toward the Grant Recipient's Matching Funds obligation 
the dollar amount equivalent to the difference between the indirect cost 
rate authorized by the federal government for research grants awarded 
to the Grant Recipient and the five percent (5%) Indirect Cost limit 
imposed by the §102.2003(c), Texas Health and Safety Code, subject 
to the following requirements [grant recipient may use the following 
categories to classify encumbered funds that are dedicated to cancer 
research]: 

(1) The Grant Recipient shall file certification with the In-
stitute documenting the federal indirect cost rate authorized for re-
search grants awarded to the Grant Recipient; and 

(2) To the extent that the Grant Recipient's Matching Funds 
             credit does not equal or exceed one-half of the Grant Award funds to

be distributed for the Project Year, then the Grant Recipient's Matching 
Funds certification shall demonstrate that a combination of the dollar 
amount equivalent credit and the funds to be dedicated to the Grant 
Award project as described in subsection (c) of this section is available 
and sufficient to meet or exceed the Matching Fund requirement. 

[(1) Cancer biology and genetics, including oncogenesis 
and collection and characterization of tumors (genomics, proteomics, 
and other "omics");] 

[(2) Cancer immunology, including vaccines;] 

[(3) Cancer imaging and diagnostics;] 

[(4) Cancer epidemiology and outcomes research; and] 

[(5) Cancer treatment, including drug discovery and devel-
opment and clinical trials.] 

(c) For purposes of the certification required by subsection (a) 
of this section, Encumbered Funds [encumbered funds] may include 
[but are not necessarily limited to]: 

(1) Federal funds, (including, but not limited to American 
Recovery and Reinvestment Act of 2009 funds, and the fair market 
value of drug development support provided to the recipient by the 
National Cancer Institute [(NCI)] or other similar programs[)]; 

(2) State of Texas funds; 

(3) [Other States'] funds of other states; 
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(4) Non-governmental funds, [(]including private funds, 
foundation grants, gifts and donations[)]; and 

(5) Unrecovered Indirect Costs not to exceed ten [10] per-
cent (10%) of the Grant Award [grant award] amount, subject to the 
following conditions: 

(A) These costs are not otherwise charged against the 
Grant Award [grant] as the five percent (5%) indirect funds amount 
allowed under §703.12(c) of this chapter (relating to Limitation on Use 
of Funds); 

(B) The Grant Recipient [Institution or recipient] must 
have a documented federal indirect cost rate or an indirect cost rate 
certified by an independent accounting firm; [and] 

(C) The allowance for unrecovered Indirect Costs 
[indirect costs] must be specifically approved by the Chief Executive 
Officer; and [Director.] 

(D) The Grant Recipient is not a public or private insti-
tution of higher education as defined by §61.003 of the Texas Education 
Code. 

(d) For purposes of the certification required by subsection (a) 
of this section, the following items do not qualify as Encumbered Funds 
[encumbered funds]: 

(1) In-kind costs; 

(2) Volunteer services furnished to the Grant Recipient 
[grant recipient]; 

(3) Noncash contributions; 

(4) Income earned by the Grant Recipient that is not avail-
able at the time of Grant Award [award]; 

(5) Pre-existing real estate of the Grant Recipient including 
building, facilities and land; 

(6) Deferred giving such as a charitable remainder annuity 
trust, a charitable remainder unitrust, or a pooled income fund; or 

(7) Other items as may be determined by the Oversight 
Committee. 

(e) To the extent that a Grant Recipient of a multiyear Grant 
Award elects to certify Matching Funds on a yearly basis, the failure 
to provide certification of Encumbered Funds at the appropriate time 
for each Project Year shall serve as grounds for terminating the Grant 
Contract. 

(f) In no event shall Grant Award funds for a Project Year be 
advanced or reimbursed, as may be appropriate for the Grant Award 
and specified in the Grant Contract, until the certification required by 
subsection (a) of this section is filed and approved by the Institute. 

(g) No later than 60 days from the anniversary of the Effective 
Date of the Grant Contract, the Grant Recipient shall file a form with 
the Institute reporting the amount of Matching Funds spent for the pre-
ceding Project Year. 

(h) If the Grant Recipient failed to expend Matching Funds 
equal to one-half of the actual amount of Grant Award funds distributed 
to the Grant Recipient for the same period, the Institute shall: 

(1) Carry forward and add to the Matching Fund require-
ment for the next Project Year the dollar amount equal to the deficiency 
between the actual amount of Grant Award funds distributed and the ac-
tual Matching Funds expended, so long as the deficiency is equal to or 
less than twenty percent (20%) of the total Matching Funds required 

for the same period and the Grant Recipient has not previously had a 
Matching Funds deficiency for the project; 

(2) Suspend distributing Grant Award funds for the project 
to the Grant Recipient if the deficiency between the actual amount of 
Grant Funds distributed and the Matching Funds expended is greater 
than twenty percent (20%) but less than fifty percent (50%) of the total 
Matching Funds required for the period. 

(A) The Grant Recipient will have no less than eight 
months from the anniversary of the Grant Contract's effective date to 
demonstrate that it has expended Encumbered Funds sufficient to fulfill 
the Matching Funds deficiency for the project. 

(B) If the Grant Recipient fails to fulfill the Matching 
Funds deficiency within the specified period, then the Grant Contract 
shall be considered in default and the Institute may proceed with termi-
nating the Grant Award pursuant to the process established in the Grant 
Contract; 

(3) Declare the Grant Contract in default if the deficiency 
between the actual amount of Grant Award funds distributed and the 
Matching Funds expended is greater than fifty percent (50%) of the to-
tal Matching Funds required for the period. The Institute may proceed 
with terminating the Grant Award pursuant to the process established 
in the Grant Contract; or 

(4) Take appropriate action, including withholding reim-
bursement, requiring repayment of the deficiency, or terminating the 
Grant Contract if a deficiency exists between the actual amount of 
Grant Award funds distributed and the Matching Funds expended and 
it is the last year of the Grant Contract; 

(i) Nothing herein shall preclude the Institute from taking ac-
tion other than described in subsection (h) of this section based upon 
the specific reasons for the deficiency. To the extent that other action 
not described herein is taken by the Institute, such action shall be docu-
mented in writing and included in Grant Contract records. The options 
described in subsection (h)(1) and (2) of this section may be used by 
the Grant Recipient only one time for the particular project. A second 
deficiency of any amount shall be considered an event of default and 
the Institute may proceed with terminating the Grant Award pursuant 
to the process established in the Grant Contract. 

(j) The Grant Recipient shall maintain adequate documenta-
tion supporting the source and use of the Matching Funds reported in 
the certification required by subsection (a) of this section. The Insti-
tute shall conduct an annual review of the documentation supporting 
the source and use of Matching Funds reported in the required certifi-
cation for a risk-identified sample of Grant Recipients. Based upon the 
results of the sample, the Institute may elect to expand the review of 
supporting documentation to other Grant Recipients. Nothing herein 
restricts the authority of the Institute to review supporting documenta-
tion for one or more Grant Recipients or to conduct a review of Match-
ing Funds documentation more frequently. 

[(e) For awards to investigators representing more than one 
institution or organization, the certification required by subsection (a) 
of this section may be made on a grant-award level by one or more of 
the participating institutions or organizations.] 

[(f) The recipient of a multiyear grant award may demonstrate 
available funds on a year-by-year basis.] 

§703.12. Limitation on Use of Funds. 

(a) A Grant Recipient [grant recipient] may use Grant Award 
funds [the money] only for Cancer Research and Cancer Prevention 
projects [cancer research and prevention programs] consistent with the 
purpose of the Act, and in accordance with the Grant Contract [contract 
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between the recipient and the Institute]. Grant Award funds may not 
be used for purposes other than those purposes for which the grant was 
awarded. The Institute may require a Grant Recipient to repay Grant 
Award funds if the Grant Recipient fails to expend the Grant Award 
funds in accordance with the terms and conditions of the Grant Contract 
and the provisions of this chapter. 

(b) Grant Award funds must be used for Authorized Expenses. 

(1) Expenses that are not authorized and shall not be paid 
from Grant Award funds, include, but are not limited to: 

(A) Bad debt, such as losses arising from uncollectible 
accounts and other claims and related costs. 

(B) Contributions to a contingency reserve or any sim-
ilar provision for unforeseen events. 

(C) Contributions and donations made to any individual 
or organization. 

(D) Costs of entertainment, amusements, social activi-
ties, and incidental costs relating thereto, including tickets to shows or 
sports events, meals, alcoholic beverages, lodging, rentals, transporta-
tion and gratuities. 

(E) Costs relating to food and beverage items, unless 
the food item is related to the issue studied by the project that is the 
subject of the Grant Award. 

(F) Fines, penalties, or other costs resulting from viola-
tions of or failure to comply with federal, state, local or Indian tribal 
laws and regulations. 

(G) An honorary gift or a gratuitous payment. 

(H) Interest and other financial costs related to borrow-
ing and the cost of financing. 

(I) Legislative expenses such as salaries and other ex-
penses associated with lobbying the state or federal legislature or sim-
ilar local governmental bodies, whether incurred for purposes of legis-
lation or executive direction. 

(J) Liability insurance coverage. 

(K) Benefit replacement pay or legislatively-mandated 
pay increases for eligible general revenue-funded state employees at 
Grant Recipient state agencies or universities. 

(L) Professional association fees or dues for the Grant 
Recipient or an individual. 

(M) Promotional items and costs relating to items such 
as T-shirts, coffee mugs, buttons, pencils, and candy that advertise or 
promote the project or Grant Recipient. 

(N) Patient support services costs relating to services 
such as personal care items and financial assistance for low-income 
clients. 

(2) Additional guidance regarding Authorized Expenses 
for a specific program may be provided by the terms of the Grant 
Contract and by the Uniform Grant Management Standards (UGMS) 
adopted by the Comptroller's Office. If guidance from UGMS on 
a particular issue conflicts with a specific provision of the Grant 
Contract, Chapter 102, Texas Health and Safety Code, or the Institute's 
administrative rules, then the Grant Contract, statute, or Institute 
administrative rule shall prevail. 

(3) The Institute is responsible for making the final deter-
mination regarding whether an expense shall be considered an Autho-
rized Expense. 

[(b) Money awarded from the Cancer Prevention and Research 
Fund or from the proceeds of bonds issued on behalf of the Institute.] 

(c) A Grant Recipient [recipient] of Grant Award funds for a 
Cancer Research project [cancer research] may not spend more than 
five percent (5%) of the Grant Award funds [money awarded] for 
Indirect Costs [indirect costs]. 

(d) The Institute may not award [Not] more than five percent 
(5%) of the total Grant Award funds for each fiscal year to [money 
awarded from the Cancer Prevention and Research Fund or from the 
proceeds of bonds issued on behalf of the Institute may] be used for 
facility purchase, construction, remodel, or renovation purposes during 
any year. Any Grant Award funds [awarded] that are to be expended 
by a Grant Recipient for facility purchase, construction, remodel, or 
renovations are subject to the following conditions: 

(1) The use of Grant Award funds must be specifically ap-
proved by the Chief Executive Officer [Director to be spent on facility 
purchase, construction, remodel, or renovation purposes] with notifi-
cation to the Oversight Committee; [and] 

(2) Grant Award funds [Money] spent on facility purchase, 
construction, remodel, or renovation projects must benefit Cancer Pre-
vention and Research; [cancer prevention and research.] 

(3) If Grant Award funds are used to build a capital im-
provement, then the state retains a lien or other interest in the capital 
improvement in proportion to the percentage of the Grant Award funds 
used to pay for the capital improvement. If the capital improvement 
is sold, then the Grant Recipient agrees to repay to the state the Grant 
Award funds used to pay for the capital improvement, with interest, and 
share with the state a proportionate amount of any profit realized from 
the sale. 

(e) The Institute may not award [Not] more than ten [10] per-
cent (10%) of the money awarded from the Cancer Prevention and Re-
search Fund or from the proceeds of bonds issued on behalf of the In-
stitute to [may] be used for Cancer Prevention and Control [cancer pre-
vention and control] programs during any year. Grant Awards for Can-
cer Prevention research projects shall not be counted toward the Grant 
Award amount limit for Cancer Prevention and Control Programs. For 
purposes of this subsection, the Institute is presumed to award the full 
amount of funds available. 

[(f) Grant funds may not be used for purposes other than those 
purposes for which the grant was awarded.] 

§703.13. Audits and Investigations. 
(a) Upon request and with reasonable notice, an entity receiv-

ing Grant Award funds directly under the Grant Contract or indirectly 
through a subcontract under the Grant Contract shall allow, or shall 
cause the entity that is maintaining such items to allow the Institute, or 
auditors or investigators working on behalf of the Institute, including 
the State Auditor and/or the Comptroller of Public Accounts for the 
State of Texas, to review, inspect, audit, copy or abstract its records 
pertaining to the specific Grant Contract during the term of the Grant 
Contract and for the four (4) year period following the termination of 
the Grant Contract. [The Institute shall have the right to request in writ-
ing and receive from the recipient in a reasonable timeframe any and 
all documents and other information related to the grant at any time 
during or for four years after the term of the grant expires. This right 
includes, but is not limited to, the right to review all financial books 
and records of the recipient related to the grant and to perform an audit 
or other accounting procedures of all expenses related directly or indi-
rectly to the grant. To the extent that confidential information must be 
disclosed during the course of the audit, the Institute and its employees 
will execute a non-disclosure agreement with the grant recipient.] 
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(b) Notwithstanding the foregoing, a Grant Recipient expend-
ing $500,000 or more in state awards during its fiscal year shall obtain 
either an annual single independent audit or a program specific inde-
pendent audit. 

(1) A single audit is required if funds from more than one 
state program are spent by the Grant Recipient. 

(2) The audited time period is the Grant Recipient's fiscal 
year. 

(3) The audit must be submitted to the Institute no later 
than nine (9) months following the close of the Grant Recipient's fiscal 
year and shall include a corrective action plan that addresses any weak-
nesses, deficiencies, wrongdoings, or other concerns raised by the audit 
report and a summary of the action taken by the Grant Recipient to ad-
dress the concerns, if any, raised by the audit report. 

(A) The Grant Recipient may seek additional time to 
submit the required audit and corrective action plan by providing a 
written explanation for its failure to timely comply and providing an 
expected time for the submission. 

(B) The Grant Recipient's request for additional time 
must be submitted on or before the due date of the required audit and 
corrective action plan. 

(C) Approval of the Grant Recipient's request for addi-
tional time is at the discretion of the Institute. Such approval must be 
granted by the Chief Executive Officer. 

(c) No reimbursements or advances of Grant Award funds 
shall be made to the Grant Recipient if the Grant Recipient is delin-
quent in filing the required audit and corrective action plan. A Grant 
Recipient that has received approval from the Institute for additional 
time to file the required audit and corrective action plan may receive 
reimbursements or advances of Grant Award funds during the pen-
dency of the delinquency unless the Institute's approval declines to 
permit reimbursements or advances of Grant Award funds until the 
delinquency is addressed. 

(d) A Grant Recipient that is delinquent in submitting to the 
Institute the audit and corrective action plan required by this section 
is not eligible to apply for a Grant Award until the required audit and 
corrective action plan is submitted. A Grant Recipient that has received 
approval from the Institute for additional time to file the required audit 
and corrective action plan may remain eligible to apply for a Grant 
Award unless the Institute's approval declines to continue eligibility 
during the pendency of the delinquency. 

§703.14. Termination, Extension, and Close Out of Grant Contracts 
[of Grants]. 

(a) The termination date of a Grant Contract shall be the date 
stated in the Grant Contract, except: [The Executive Director may ter-
minate a grant prior to the expiration of the contract between the Insti-
tute and the grant recipient on the grounds that:] 

(1) The Chief Executive Officer may elect to terminate the 
Grant Contract earlier because the Grant Recipient has failed to ful-
fill contractual obligations, including timely submission of required re-
ports or certifications; 

[(1) The recipient has failed to meet contractual obliga-
tions; or] 

(2) The Institute terminates the Grant Contract because 
funds [Funds] allocated to the Grant Award [grant] are reduced, 
depleted, or unavailable during the award period, and the Institute 
[CPRIT] is unable to obtain additional funds for such purposes; or[.] 

(3) The Institute and the Grant Recipient mutually agree to 
terminate the Grant Contract earlier. 

(b) If the Institute elects to terminate the Grant Contract pur-
suant to subsection (a)(1) or (2) of this section, then the Chief Execu-
tive Officer [The Executive Director] shall notify the Grant Recipient 
[grant recipient] in writing of the intent to terminate funding at least 
30 days before the intended termination date. The notice shall state the 
reasons for termination, and the procedure and time period for seeking 
reconsideration of the decision to terminate. Nothing herein restricts 
the Institute's ability to terminate the Grant Contract immediately or to 
seek additional remedies if justified by the circumstances of the event 
leading to early termination. 

(c) The Institute may approve the Grant Recipient's written re-
quest to extend the termination date of the Grant Contract to permit the 
Grant Recipient additional time to complete the work of the project. 

(1) A no cost extension may be granted only if the Grant 
Recipient is in good fiscal and programmatic standing. 

(2) The Grant Recipient may request a no cost extension no 
earlier than 180 days and no later than 30 days prior to the termination 
date of the Grant Contract. 

(3) The Institute may approve one no cost extension, the 
duration of which may be no longer than six months from the termi-
nation date of the Grant Contract, unless the Institute finds that special 
circumstances justify authorizing additional time to complete the work 
of the project. 

(4) If the Institute approves the request to extend the ter-
mination date of the Grant Contract, then the termination date shall be 
amended to reflect the change. 

(d) Within ninety (90) days after the termination of the Grant 
Contract, the Grant Recipient must submit a final Financial Status Re-
port and final Grant Progress Report as well as any other required re-
ports as specified in the Grant Contract. The final reimbursement pay-
ment shall not be made until such close out documents have been sub-
mitted and approved by the Institute. Failure to submit close out doc-
uments within 180 days of the Grant Contract termination date may 
result in the Grant Recipient being ineligible for other Institute Grant 
Awards until such time that the close out documents are submitted. 

(e) The Institute may make upward or downward adjustments 
to the Allowable Costs requested by the Grant Recipient within ninety 
(90) days following the receipt of the close out reports. 

(f) Nothing herein shall affect the Institute's right to disallow 
costs and recover Grant Award funds on the basis of a later audit or 
other review or the Grant Recipient's obligation to return Grant Award 
funds owed as a result of a later refund, correction, or other transaction. 

(g) Any Grant Award funds paid to the Grant Recipient in ex-
cess of the amount to which the Grant Recipient is finally determined 
to be entitled under the terms of the Grant Contract constitute a debt 
to the state. If not paid within a reasonable period after demand, the 
Institute may reduce the debt owed by: 

(1) Making an administrative offset against other requests 
for reimbursements; 

(2) Withholding advance payments otherwise due to the 
Grant Recipient; or 

(3) Other action permitted by law. 

[(c) The notice shall state the reasons for termination, the pro-
cedure, and the time period for seeking reconsideration of the decision 

  to terminate.]
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[(d) Nothing in this section prohibits termination of the grant 
by mutual agreement of the parties prior to expiration of the contract. 
Mutual agreement is not required for termination as provided by sub-
section (a) of this section.] 

§703.15. Multiyear Projects. 
(a) The Oversight Committee may approve Grant Award 

[grant] funds for a multiyear project [subject to the requirement that 
all funds for the multiyear project are awarded in the state fiscal year 
that the project is approved by the Oversight Committee]. The total 
amount of Grant Award funds for the project shall be specified at 
the time that the Grant Award recommendation is approved by the 
Oversight Committee. 

(b) The Grant Contract shall include an Approved Budget that 
reflects the amount of the Grant Award funds to be spent for each 
Project Year. 

(c) The Institute shall distribute Grant Award funds to reim-
burse Allowable costs as reflected in the Approved Budget and pur-
suant to the Grant Recipient's submission of the quarterly Financial 
Status Report or the request to advance Grant Award funds. Remaining 
Grant Award funds shall be distributed as needed in each subsequent 
Project Year of the Grant Contract. 

[(b) Only those funds to be expended during the fiscal year will 
be distributed to the multiyear grant recipient.] 

[(c) Funds approved by the Oversight Committee for multi-
year projects not expended during the fiscal year shall be maintained 
in an escrow account until such time as the funds are distributed for 
subsequent years of the project.] 

(d) A Grant Recipient [recipient] awarded a Grant Award 
[grant] for a multiyear project that fails to expend the total Project Year 
budget may carry forward the unexpended budget balance to the next 
Project Year. If the amount of the unexpended budget balance to carry 
forward exceeds ten percent (10%) of the total Grant Award amount, 
the Grant Recipient must provide specific justification for why the 
total Grant Award amount should not be reduced by the unexpended 
balance [may fulfill the certification requirements set forth in §703.11 
of this chapter (relating to Requirement to Demonstrate Available 
Funds for Cancer Research Grants) on a year-by-year basis at the time 
of the annual progress review or upon a schedule established by the 
contract between the Institute and the recipient]. 

§703.16. Intellectual Property Agreement. 
(a) To the extent that there is a conflict between this chapter 

and the Grant Contract [award] between the Institute and the Grant Re-
cipient [grant recipient], the Grant Contract [contract] terms will con-
trol. 

(b) The Grant Recipient [grant recipient] may retain, assign 
or transfer all or a portion of any of the Intellectual Property Rights 
[intellectual property rights] relating to the project results. Any such 
assignment or transfer to a third party is subject to the following re-
quirements: 

(1) The Grant Recipient [grant recipient] shall notify the 
Institute of the proposed transfer or assignment; 

(2) The Grant Recipient [grant recipient] shall ensure that 
the assignment or transfer is subject to the licenses, interests and other 
rights provided to the Institute pursuant to the Grant Contract [contract] 
and any applicable law or regulation; and 

(3) Unless the transfer is taking place pursuant to an exer-
cise of the United States government's rights under 35 U.S.C. §203, the 
Institute may provide comments to the Grant Recipient [grant recipi-
ent] related to the proposed transfer or assignment of rights, which the 

Grant Recipient [grant recipient] shall consider in good faith and use 
reasonable efforts to account for and incorporate such comments into 
the actual transfer or assignment of such rights. 

(c) Unless specifically authorized by the Institute, Grant 
Award [grant] proceeds shall not be used to pay the costs or expenses 
associated with the efforts to protect the Intellectual Property Rights 
[intellectual property rights] or to pay the costs or expenses associated 
with commercialization activities. 

(d) As a condition of accepting Grant Award [grant] funding 
from the Institute, the Grant Recipient [grant recipient] agrees to the 
following required commitments as defined in the Grant Contract 
[contract] with regard to any project results: 

(1) To use commercially reasonable efforts to protect, de-
velop, commercialize, or otherwise bring Project Results to practical 
application to the fullest extent feasible as determined by the Grant 
Recipient. The Grant Recipient is relieved of its obligations pursuant 
to this section so long as the Grant Recipient complies with paragraph 
(3) of this subsection and §703.19 of this chapter (relating to Opt-Out 
and Default). 

(2) To share with the Institute a portion of the benefit de-
rived from the commercial development of the Project Results [project 
results], as set forth in the Grant Contract [contract]. 

(3) To notify the Institute in writing prior to declining to 
pursue, abandoning, waiving or disclaiming some or all Intellectual 
Property Rights [intellectual property rights] related to the Project Re-
sults [project results]. Such notification shall be made with sufficient 
time to provide the Institute an opportunity to license or pursue the ap-
propriate applications and other protections for such Intellectual Prop-
erty Rights [intellectual property rights] to the fullest extent permitted 
by law. 

(4) To keep the Institute promptly and reasonably informed 
regarding the activities undertaken by the Grant Recipient [grant re-
cipient] to protect and/or commercialize the Project Results [project 
results] and to consider in good faith Institute input, if any, regarding 
same. Such activities may include, but are not limited to, the follow-
ing: 

(A) Filing of an invention disclosure forms (including 
updates and revisions); 

(B) Creation of commercial development plans; 

(C) Application, issuance, prosecution and mainte-
nance of patents; and 

(D) Negotiation of final term sheets and License Agree-
ments [license agreements]. 

(5) To allow access to the books and records of the Grant 
Recipient [grant recipient] for the purpose of conducting an audit dur-
ing normal business hours with reasonable notice to verify amounts 
paid to the Institute pursuant to this chapter. Notwithstanding the time 
limitation provided in §703.13 of this chapter (relating to Audits and 
Investigations), the right to audit the books and records of the Grant 
Recipient [grant recipient] to verify amounts required to be paid to the 
Institute shall continue for so long as the payments shall be made. 

(6) To report to the Institute at least annually describing 
commercialization activities for the Project Results [project results] in 
a manner and form to be prescribed by the Institute. 

§703.17. Revenue Sharing Standards. 
(a) The Institute shall share in the financial benefit received by 

the Grant Recipient [grant recipient] resulting from the patents, roy-
alties, assignments, sales, conveyances, licenses and/or other benefits 
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associated with the Project Results, including interest or proceeds re-
sulting from securities and equity ownership [project results]. Such 
payment may include royalties, income, milestone payments, or other 
financial interest in an existing company or other entity. 

(b) The Institute's election as to form of payment and the cal-
culation of such payment shall be specified in the Grant Contract [grant 
contract]. 

(c) Unless otherwise provided by the Grant Contract [contract] 
between the Institute and the Grant Recipient [grant recipient], pay-
ments to the Institute required by this section shall be made no less 
than annually pursuant to a schedule set forth in the Grant Contract 
[grant contract] and shall be accompanied by an appropriate financial 
statement supporting the calculation of the payment. 

(d) Nothing herein shall affect or otherwise impair the appli-
cation of federal laws for projects receiving some portion of funding 
from the U.S. Government. 

§703.18. Licensing and Assignment of Intellectual Property Rights. 
(a) The Grant Recipient [grant recipient] bears the responsi-

bility for licensing activities including identification of potential li-
censees, negotiation of License Agreements [license agreements], doc-
umentation of the progress and development under a License Agree-
ment [license agreement], monitoring the performance of the licensee, 
and taking commercially reasonable actions to enforce the terms of the 
License Agreements [license agreements]. 

(b) Each License Agreement [license agreement] for Project 
Results [project results] entered into by the Grant Recipient [grant re-
cipient] shall include an acknowledgement by the licensee that such 
License Agreement [license agreement] is subject to the Institute's li-
censes, interests and other rights, if any. 

(c) Nothing herein prohibits the Grant Recipient [grant recip-
ient] from negotiating an exclusive License Agreement [license agree-
ment] for Project Results [project results] if exclusivity is reasonably 
believed by the Grant Recipient [grant recipient] to provide an eco-
nomic incentive necessary for achieving commercial development and 
availability of the Project Results [project results]. The Grant Recip-
ient [grant recipient] shall take reasonable action to enforce the terms 
of the exclusive license and report any default notice to the Institute. 

(d) A [All] not-for-profit Grant Recipient [grant recipient] 
negotiating exclusive or non-exclusive License Agreements [license 
agreements] shall seek to retain the right to exploit the use of its Project 
Results [project results] and utilize the same for its non-commercial 
purposes. 

§703.19. Opt-Out and Default. 
(a) The Institute shall have the option, but not the obligation, 

to pursue protection of the applicable Intellectual Property Rights 
[intellectual property rights] and/or to commercialize or otherwise 
bring to practical application the applicable Project Results [project 
results] either directly or through one or more licensees, in the event 
of the following: 

(1) Upon receipt of Grant Recipient's [grant recipient's] no-
tice of its election to abandon, waive or disclaim any Intellectual Prop-
erty Rights [intellectual property rights] or to cease its efforts to com-
mercialize or otherwise bring to practical application any particular 
Project Results [project results]; or 

(2) Grant Recipient's [recipient's] failure to materially 
comply with its obligations to protect the Intellectual Property Rights 
[intellectual property rights] or to use diligent and commercially 
reasonable efforts to commercialize or otherwise bring to practical 
application the Project Results [project results] in accordance with the 

Grant       
and Grant Recipient [grant recipient] fails to cure such non-compliance 
within a reasonable period of time following written notice from the 
Institute specifically describing the events of non-compliance. 

(b) If the Institute elects to exercise its options pursuant to this 
section, it shall notify the Grant Recipient [grant recipient] in writing of 
such election. Upon receipt of notification, the Grant Recipient [grant 
recipient] shall: 

(1) Fully cooperate with the Institute's efforts to protect, 
commercialize or otherwise bring to practical application the applica-
ble Project Results [project results] at the Institute's cost, including but 
not limited to the transfer to the Institute or the Institute's designee of 
the Grant Recipient's [grant recipient's] rights, title and interest in and 
to the applicable Project Results [project results], to the maximum ex-
tent allowed by law; 

(2) Not take any action that would materially impede the 
Institute's ability to protect, commercialize or otherwise bring to prac-
tical application the applicable Project Results [project results]. 

(c) If the Institute exercises its option under this section, the 
Grant Recipient [grant recipient] shall have no further claim to or in-
terest in [or] to the applicable Project Results [project results] and shall 
not be entitled to any share of the revenue or other compensation with 
respect to such Project Results [project results], except to the minimum 
extent required by law, if any. 

(d) The Institute's exercise of rights pursuant to this section is 
subject to any applicable rights of the United States government. 

§703.20. Certification of Tobacco-Free Policy for Grant Recipients 
[Entities Receiving CPRIT Funds]. 

[(a) The following words and terms, when used in this section, 
shall have the following meanings, unless the context clearly indicates 
otherwise.] 

[(1) CPRIT-funded entity--An institution, organization or 
company that receives grant funding from CPRIT equal to or more 
than $25,000 during the applicable fiscal year. All references to the 
CPRIT funded-entity include the entity's faculty, staff, employees, and 
students.] 

[(2) Tobacco--All forms of tobacco products, including but 
not limited to cigarettes, cigars, pipes, water pipes (hookah), bidis, 
kreteks, electronic cigarettes, smokeless tobacco, snuff and chewing 
tobacco.] 

[(b)] To be eligible to receive a Grant Award [CPRIT funding], 
a Grant Recipient [CPRIT-funded entity] shall certify that the entity has 
adopted and enforces a Tobacco-free workplace policy. 

(1) [(c)] A Tobacco-free workplace policy will comply 
with the certification required by this section if the policy is adopted 
by the Grant Recipient's [CPRIT-funded entity's] board of directors, 
governing body, or similar[,] and, at a minimum, includes provisions: 

(A) [(1)] Prohibiting the use of all Tobacco products by 
all employees and visitors to the property owned, operated, leased, oc-
cupied, or controlled by the Grant Recipient [CPRIT-funded entity]. 
For purposes of the Tobacco-free workplace policy, the Grant Recipi-
ent [CPRIT-funded entity] may designate the property to which the pol-
icy applies, so long as the workplace policy encompasses all buildings 
and structures where the Grant Award [CPRIT] project is taking place 
as well as the sidewalks, parking lots, walkways, and attached park-
ing structures immediately adjacent, but only to the extent the Grant 
Recipient [CPRIT-funded entity] owns, leases or controls the building, 
sidewalks, parking lots and parking structures. 

Recipient's [grant recipient's] commercial development plan(s),
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(B) [(2)] Providing for and/or referring to Tobacco use 
cessation services for employees. 

(2) [(d)] [Exceptions--]Upon request by a Grant Recipient 
[CPRIT-funded entity], the Chief Executive Officer [CPRIT executive 
director] may authorize [grant] a waiver of compliance with this sec-
tion. If approved [granted], the waiver is effective only for the State 
fiscal year during which it was approved [granted]. 

(3) The certification and waiver requests addressed herein 
shall be submitted by the Grant Recipient via the Institute's electronic 
Grant Management System. 

[(e) Provisions in this section apply to all grant proposals sub-
mitted to the Institute in response to a request for proposals issued by 
the Institute on or after March 1, 2012. All other CPRIT-funded enti-
ties must certify compliance with this rule by August 31, 2012 or the 
first anniversary of the CPRIT-funded entity's grant award, whichever 
is later.] 

§703.21. Monitoring Grant Award Performance and Expenditures. 

(a) The Institute, under the direction of the Chief Executive 
Officer, shall monitor Grant Awards to ensure that Grant Recipients 
comply with applicable financial, administrative, and programmatic 
terms and conditions and exercise proper stewardship over Grant 
Award funds. Such terms and conditions include requirements set 
forth in statute, administrative rules, and the Grant Contract. 

(b) Methods used by the Institute to monitor a Grant Recipi-
ent's performance and expenditures may include: 

(1) Financial Status Reports Review - Quarterly financial 
status reports shall be submitted to the Institute within 90 days of the 
end of the state fiscal quarter (based upon a September 1 - August 31 
fiscal year.) The Institute shall review expenditures and supporting 
documents to determine whether expenses charged to the Grant Award 
are: 

(A) Allowable, allocable, reasonable, necessary, and 
consistently applied regardless of the source of funds; and 

(B) Adequately supported with documentation such as 
cost reports, receipts, third party invoices for expenses, or payroll in-
formation. 

(2) Timely submission of Financial Status Reports - The 
Grant Recipient waives the right to reimbursement of project costs in-
curred during the reporting period if the financial status report for that 
quarter is not submitted to the Institute within 30 days of the due date. 
The Chief Executive Officer may approve an extension of the submis-
sion deadline if, prior to the FSR due date, the grant recipient submits 
a written explanation for the grant recipient's inability to complete a 
timely submission of the FSR. 

(3) Grant Progress Reports - The Institute shall review 
Grant Progress Reports to determine whether sufficient progress is 
made consistent with the scope of work and timeline set forth in the 
Grant Contract. 

(A) The Grant Progress Reports shall be submitted at 
least annually, but may be required more frequently pursuant to Grant 
Contract terms or upon request and reasonable notice of the Institute. 

(B) The annual Grant Progress Report shall be submit-
ted within sixty (60) days after the anniversary of the effective date of 
the Grant Contract. The annual Grant Progress Report shall include at 
least the following information: 

(i) An affirmative verification by the Grant Recipi-
ent of compliance with the terms and conditions of the Grant Contract; 

(ii) A description of the Grant Recipient's progress 
made toward completing the scope of work specified by the Grant Con-
tract, including information, data, and program metrics regarding the 
achievement of project goals and timelines; 

(iii) The number of new jobs created and the number 
of jobs maintained for the preceding twelve month period as a result of 
Grant Award funds awarded to the Grant Recipient for the project; 

(iv) An inventory of the equipment purchased for the 
project in the preceding twelve month period using Grant Award funds; 

(v) A verification of the Grant Recipient's efforts to 
purchase from suppliers in this state more than 50 percent goods and 
services purchased for the project with grant funds; 

(vi) A Historically Underutilized Businesses report; 

(vii) Scholarly articles, presentations, and educa-
tional materials produced for the public addressing the project funded 
by the Institute; 

(viii) The number of patents applied for or issued ad-
dressing discoveries resulting from the research project funded by the 
Institute; 

(ix) A statement of the identities of the funding 
sources, including amounts and dates for all funding sources support-
ing the project; 

(x) A verification of the amounts of Matching Funds 
dedicated to the research that is the subject of the Grant Award for the 
period covered by the annual report; 

(xi) All financial information necessary to support 
the calculation of the Institute's share of revenues, if any, received by 
the Grant Recipient resulting from the project; and 

(xii) A single audit determination form. 

(C) In addition to annual Grant Progress Reports, a final 
Grant Progress Report shall be filed no more than ninety (90) days af-
ter the termination date of the Grant Contract. The final Grant Progress 
Report shall include a comprehensive description of the Grant Recipi-
ent's progress made toward completing the scope of work specified by 
the Grant Contract, as well as other information specified by the Insti-
tute. 

(D) The Grant Progress Report will be evaluated by a 
grant manager pursuant to criteria established by the Institute. The 
evaluation shall be conducted under the direction of the Chief Preven-
tion Officer, the Chief Product Development Officer, or the Chief Sci-
entific Officer, as may be appropriate. Required financial reports asso-
ciated with the Grant Progress Report will be reviewed by the Institute's 
financial staff. 

(E) If the Grant Progress Report evaluation indicates 
that the Grant Recipient has not demonstrated progress in accordance 
with the Grant Contract, then the Chief Program Officer shall notify the 
Chief Executive Officer and the General Counsel for further action. 

(i) The Chief Program Officer shall submit written 
recommendations to the Chief Executive Officer and General Counsel 
for actions to be taken, if any, to address the issue. 

(ii) The recommended action may include termina-
tion of the Grant Award pursuant to the process described in §703.14 
of this chapter (relating to Termination, Extension, and Close Out of 
Grant Contracts). 

(F) If the Grant Recipient fails to submit required finan-
cial reports associated with the Grant Progress Report, then the Institute 
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financial staff shall notify the Chief Executive Officer and the General 
Counsel for further action. 

(4) Desk Reviews - The Institute may conduct a desk re-
view for a Grant Award to review and compare individual source doc-
umentation and materials to summary data provided during the Finan-
cial Status Report review for compliance with financial requirements 
set forth in the statute, administrative rules, and the Grant Contract. 

(5) Site Visits and Inspection Reviews - The Institute may 
conduct a scheduled site visit to a Grant Recipient's place of business 
to review Grant Contract compliance and Grant Award performance 
issues. Such site visits may be comprehensive or limited in scope. 

(6) Audit Reports - The Institute shall review audit reports 
submitted pursuant to §703.13 of this chapter (relating to Audits and 
Investigations). 

(A) If the audit report findings indicate action to be 
taken related to the Grant Award funds expended by the Grant Re-
cipient or for the Grant Recipient's fiscal processes that may impact 
Grant Award expenditures, the Institute and the Grant Recipient shall 
develop a written plan and timeline to address identified deficiencies, 
including any necessary Grant Contract amendments. 

(B) The written plan shall be retained by the Institute as 
part of the Grant Contract record. 

(c) All required Grant Recipient reports and submissions de-
scribed in this section shall be made via an electronic grant portal des-
ignated by the Institute, unless specifically directed to the contrary in 
writing by the Institute. 

(d) The Institute shall document the actions taken to monitor 
Grant Award performance and expenditures, including the review, ap-
provals, and necessary remedial steps, if any. 

(1) To the extent that the methods described in subsection 
(b) of this section are applied to a sample of the Grant Recipients or 
Grant Awards, then the Institute shall document the Grant Contracts 
reviewed and the selection criteria for the sample reviewed. 

(2) Records will be maintained in the electronic Grant 
Management System as described in §703.4 of this chapter (relating 
to Grants Management System). 

(e) The Chief Compliance Officer shall be engaged in the In-
stitute's Grant Award monitoring activities and shall notify the General 
Counsel and Oversight Committee if a Grant Recipient fails to mean-
ingfully comply with the Grant Contract reporting requirements and 
deadlines, including Matching Funds requirements. 

(f) The Chief Executive Officer shall report to the Oversight 
Committee at least annually on the progress and continued merit of 
each Grant Program funded by the Institute. The written report shall 
also be included in the Annual Public Report. The report should be 
presented to the Oversight Committee at the first meeting following 
the publication of the Annual Public Report. 

(g) The Institute may rely upon third parties to conduct Grant 
Award monitoring services independently or in conjunction with Insti-
tute staff. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 4, 

2013. 

TRD-201305055 
Wayne Roberts 
Interim Executive Director 
Cancer Prevention and Research Institute of Texas 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 305-8422 

CHAPTER 704. TEXANS CONQUER CANCER 
PROGRAM 
25 TAC §§704.1, 704.3, 704.5, 704.7, 704.9, 704.11, 704.13 
(Editor's note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
Cancer Prevention and Research Institute of Texas or in the Texas Reg-
ister office, James Earl Rudder Building, 1019 Brazos Street, Austin, 
Texas.) 

The Cancer Prevention and Research Institute of Texas (Insti-
tute) proposes the repeal of Chapter 704, §§704.1, 704.3, 704.5, 
704.7, 704.9, 704.11, and 704.13, addressing the Texans Con-
quer Cancer program that awards funds for cancer support ser-
vices. 

The rules currently in Chapter 704 are no longer applicable be-
cause the 2007 Texas Legislature abolished the Texans Conquer 
Cancer Advisory Committee and the current rules, based upon 
the existence of this Committee, are inadequate to address the 
Texans Conquer Cancer program. The matters addressed by 
the repealed provisions will be incorporated into a new Chapter 
704. 

Kristen Pauling Doyle, General Counsel for the Institute, has de-
termined that for the first five-year period the repeal is in effect 
there will be no foreseeable implications relating to costs or rev-
enues for state or local government as a result of enforcing or 
administering the repeal. 

Ms. Doyle also has determined that for each year of the first five 
years the repeal is in effect the public benefit anticipated as a 
result of enforcing the repeal will be clarification of the policies 
and procedures the Institute will follow to implement its statutory 
duties. There are no anticipated economic costs to persons who 
are required to comply with the repeal as proposed. 

Ms. Doyle has determined that the repeal shall not have an effect 
on small businesses or on micro businesses. 

Written comments on the repeal may be submitted to Ms. Kris-
ten Pauling Doyle, General Counsel, Cancer Prevention and Re-
search Institute of Texas, P.O. Box 12097, Austin, Texas 78711 
no later than December 16, 2013. Comments may be submit-
ted electronically to kdoyle@cprit.state.tx.us. Comments may 
be submitted by facsimile transmission to (512) 475-2563. 

The repeal is proposed under the authority of the Texas Health 
and Safety Code Annotated, §102.108, which provides the Insti-
tute with the authority to adopt rules to administer the chapter. 

There is no other statute, article or code that is affected by this 
proposal. 

§704.1. Texans Conquer Cancer Advisory Committee. 
§704.3. Texans Conquer Cancer Account. 
§704.5. Guidelines for Expenditures. 
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§704.7. Guidelines for Awarding Support Services Funds. 
§704.9. Termination of Contract with Grantee. 
§704.11. Confidentiality of Records. 
§704.13. Grantee Performance. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305056 
Wayne Roberts 
Interim Executive Director 
Cancer Prevention and Research Institute of Texas 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 305-8422 

TITLE 28. INSURANCE 

PART 1. TEXAS DEPARTMENT OF 
INSURANCE 

CHAPTER 1. GENERAL ADMINISTRATION 
SUBCHAPTER C. ASSESSMENT OF 
MAINTENANCE TAXES AND FEES 
28 TAC §1.414 
The Texas Department of Insurance proposes amendments to 
28 Texas Administrative Code §1.414, concerning the 2014 as-
sessment of maintenance taxes and fees imposed by the Insur-
ance Code. The proposed amendments are necessary to adjust 
the rates of assessment for maintenance taxes and fees for 2014 
on the basis of gross premium receipts for calendar year 2013 
and following the methodology described below. 

Section 1.414 includes rates of assessment to be applied to life, 
accident, and health insurance; motor vehicle insurance; casu-
alty insurance and fidelity, guaranty, and surety bonds; fire insur-
ance and allied lines, including inland marine; workers' compen-
sation insurance; workers' compensation self-insured groups; ti-
tle insurance; health maintenance organizations (HMOs); third 
party administrators; nonprofit legal services corporations issu-
ing prepaid legal services contracts; and workers' compensation 
certified self-insurers. 

The department proposes an amendment to the section heading 
to reflect the year for which the proposed assessment of main-
tenance taxes and fees is applicable. The department also pro-
poses amendments in subsections (a) - (f), and (h) to reflect the 
appropriate year for accurate application of the section. 

The department proposes amendments in subsections (a)(1) -
(9), (c)(1) - (3), (d), (e), and (f) to update rates to reflect the 
methodology the department developed for 2014. This method-
ology is explained following the description of proposed amend-
ments. 

Finally, the department proposes amendments in subsections 
(a)(1) - (9), (b), (c)(1) - (3), (d), (e), and (f), that are nonsub-
stantive in nature to conform with the department's writing style 

guides. In subsections (a)(1) - (9), (b), (c)(1) - (3), (d), (e), and 
(f), every appearance of the words "pursuant to the" is changed 
to "under." 

The following paragraphs provide an explanation of the method-
ology used to determine proposed rates of assessment for main-
tenance taxes and fees for 2014: 

In general, the department's 2014 revenue need (the amount 
that must be funded by maintenance taxes or fees; examina-
tion overhead assessments; the department's self-directed bud-
get account, as established under Insurance Code §401.252; 
and premium finance examination assessments) is determined 
by calculating the department's total cost need, and subtracting 
from that number funds resulting from fee revenue and funds re-
maining from fiscal year 2013. 

To determine total cost need, the department combined costs 
from the following: (i) appropriations set out in Chapter 1411 
(SB 1), Acts of the 83rd Legislature, Regular Session, 2013 (the 
General Appropriations Act), which come from two funds, the 
General Revenue Dedicated - Texas Department of Insurance 
Operating Account No. 0036 (Account No. 0036) and the Gen-
eral Revenue Fund - Insurance Companies Maintenance Tax 
and Insurance Department Fees; (ii) funds allowed by Insurance 
Code Chapter 401, Subchapters D and F, as approved by the 
commissioner for the self-directed budget account in the Trea-
sury Safekeeping Trust Company to be used exclusively to pay 
examination costs associated with salary, travel, or other per-
sonnel expenses and administrative support costs; (iii) an esti-
mate of other costs statutorily required to be paid from those two 
funds and the self-directed budget account, such as fringe ben-
efits and statewide allocated costs; and (iv) an estimate of the 
cash amount necessary to finance both funds and the self-di-
rected budget account from the end of the 2014 fiscal year until 
the next assessment collection period in 2015. From these com-
bined costs, the department subtracted costs attributable to the 
Division of Workers' Compensation and the workers' compensa-
tion research and evaluation group. 

The department determined how to allocate the remaining cost 
need to be attributed to each funding source using the following 
method: 

For each section within the department that provides services di-
rectly to the public or the insurance industry, the department allo-
cated the costs for providing those direct services on a percent-
age basis to each funding source, such as the maintenance tax 
or fee line, the premium finance assessment, the self-directed 
budget account, the examination assessment, or another fund-
ing source. The department applied these percentages to each 
section's annual budget to determine the total direct cost to each 
funding source. The department calculated the percentage for 
each funding source by dividing the total directly allocated to 
each funding source by the total direct cost. The department 
used this percentage to allocate administrative support costs to 
each funding source. Examples of administrative support costs 
include services provided by human resources, accounting, bud-
get, the commissioner's administration, and information technol-
ogy. The department calculated the total direct costs and admin-
istrative support costs for each funding source. 

The General Appropriations Act includes appropriations to state 
agencies other than the department that must be funded by Ac-
count No. 0036 and the General Revenue Fund - Insurance 
Companies Maintenance Tax and Insurance Department Fees. 
The department adds these costs to the sum of the direct costs 
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and the administrative support costs for the appropriate funding 
source when possible. For instance, the department allocates 
an appropriation to the Texas Department of Transportation for 
the crash information records system to the motor vehicle main-
tenance tax. The department includes costs for other agencies 
that cannot be directly allocated to a funding source to the admin-
istrative support costs. For instance, the department includes 
an appropriation to the Texas Facilities Commission for building 
support costs in administrative support costs. 

The department calculates the total revenue need after complet-
ing the allocation of costs to each funding source. To complete 
the calculation of revenue need, the department removes costs, 
revenues received, and fund balance related to the self-directed 
budget account. Based on remaining balances, the department 
reduces the total cost need by subtracting the estimated end-
ing fund balance for fiscal year 2013 (August 31, 2013) and esti-
mated fee revenue collections for fiscal year 2014. The resulting 
balance is the estimated revenue need that must be supported 
during the 2014 fiscal year by the following funding sources: the 
maintenance taxes or fees, exam overhead assessments, and 
premium finance exam assessments. 

The department determines the revenue need for each main-
tenance tax or fee line by dividing the total cost need for each 
maintenance tax line by the total of the revenue needs for all 
maintenance taxes. The department multiplies the calculated 
percentage for each line by the total revenue need for mainte-
nance taxes. The resulting amount is the revenue need for each 
maintenance tax line. The department adjusts the revenue need 
by subtracting the estimated amount of fee and reimbursement 
revenue collected for each maintenance tax or fee line from the 
total of the revenue need for each maintenance tax or fee line. 
The department further adjusts the resulting revenue need as 
described below. 

The cost allocated to the life, accident, and health maintenance 
tax exceeds the amount of revenue that can be collected at the 
maximum rate set by statute. The department allocates the dif-
ference between the amount estimated to be collected at the 
maximum rate and the costs allocated to the life, accident, and 
health maintenance tax to the other maintenance tax or fee lines. 
The department allocates the life, accident, and health shortfall 
based on each of the remaining maintenance tax or fee lines' 
proportionate share of the total costs for maintenance taxes or 
fees. The department uses the adjusted revenue need as the 
basis for calculating the maintenance tax rates. 

For each line of insurance, the department divides the adjusted 
revenue need by the estimated premium volume or assessment 
base to determine the rate of assessment for each maintenance 
tax or fee. 

The following paragraphs provide an explanation of the method-
ology to develop the proposed rates for the Division of Workers' 
Compensation (DWC) and the Office of Injured Employee Coun-
sel (OIEC). 

To determine the revenue need, the department considered the 
following factors applicable to costs for DWC and OIEC: (i) the 
appropriations in the General Appropriations Act for fiscal year 
2013 from Account No. 0036; (ii) estimated other costs statuto-
rily required to be paid from Account No. 0036, such as fringe 
benefits and statewide allocated costs; and (iii) an estimated 
cash amount to finance Account No. 0036 costs from the end of 
the 2014 fiscal year until the next assessment collection period 

in 2015. The department adds these three factors to determine 
the total revenue need. 

The department reduces the total revenue need by subtracting 
the estimated fund balance at August 31, 2013, and the DWC 
fee and reimbursement revenue estimate to be collected and 
deposited to Account No. 0036 in fiscal year 2014. The resulting 
balance is the estimated revenue need from maintenance taxes. 
The department calculated the maintenance tax rate by dividing 
the estimated revenue need by the combined estimated workers' 
compensation premium volume and the certified self-insurers' 
liabilities plus the amount of expense incurred for administration 
of self insurance. 

The following paragraphs provide an explanation of the method-
ology the department used to develop the proposed rates for the 
workers' compensation research and evaluation group. 

To determine the revenue need, the department considered the 
following factors that are applicable to the workers' compensa-
tion and research and evaluation group: (i) the appropriations 
in the General Appropriations Act for fiscal year 2014 from Ac-
count No. 0036 and from General Revenue Fund - Insurance 
Companies Maintenance Tax and Insurance Department Fees; 
(ii) estimated other costs statutorily required to be paid from this 
funding source, such as fringe benefits and statewide allocated 
costs; and (iii) an estimated cash amount to finance costs from 
this funding source from the end of the 2014 fiscal year until 
the next assessment collection period in 2015. The department 
adds these three factors to determine the total revenue need. 

The department reduced the total revenue need by subtracting 
the estimated fund balance at August 31, 2013. The resulting 
balance is the estimated revenue need from maintenance taxes. 
The department calculated the maintenance tax rate by dividing 
the estimated revenue need by the estimated assessment base. 

FISCAL NOTE. Joe Meyer, assistant chief financial officer, has 
determined that for each year of the first five years the proposal 
will be in effect, the expected fiscal impact on state government is 
estimated income of $143,589,287 to the state's general revenue 
fund. There will be no fiscal implications for local government as 
a result of enforcing or administering the proposed section, and 
there will be no effect on local employment or local economy. 

PUBLIC BENEFIT/COST NOTE. Mr. Meyer also has determined 
that for each year of the first five years the amended section is 
in effect, the public benefit expected as a result of enforcing the 
section will be facilitating the collection of maintenance tax and 
fee assessments. 

The cost in 2014 to an insurer that received premiums in 2013 
will be: for motor vehicle insurance, .061 of 1 percent of those 
gross premiums; for casualty insurance, fidelity, guaranty, and 
surety bonds, .112 of 1 percent of those gross premiums; for 
fire insurance and allied lines, including inland marine, .365 of 
1 percent of those gross premiums; for workers' compensation 
insurance, .065 of 1 percent of those gross premiums; and for 
title insurance, .072 of 1 percent of those gross premiums. 

An insurer that receives premiums for workers' compensation 
insurance in 2013 will also pay 1.543 percent of that premium 
for the operation of DWC and OIEC and .014 of 1 percent of 
that premium to fund the Workers' Compensation Research and 
Evaluation Group's activities. A workers' compensation self-in-
surance group will pay 1.543 percent of its 2013 gross premium 
for the group's retention under Labor Code §407A.301 and .065 
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of 1 percent of its 2013 gross premium for the group's retention 
under Labor Code §407A.302. 

The cost in 2014 for an insurer that received premiums in 2013 
for life, health, and accident insurance, will be .040 of 1 percent 
of those gross premiums. In 2014, an HMO will pay $.26 per 
enrollee if it is a single service HMO or a limited service HMO, 
and $.78 per enrollee if it is a multi-service HMO. In 2014, a third 
party administrator will pay .027 of 1 percent of its correctly re-
ported gross amount of administrative or service fees received in 
2013. In 2014, for a nonprofit legal services corporation issuing 
prepaid legal service contracts, the cost will be .020 of 1 percent 
of correctly reported gross revenues for 2013. 

In 2014, to fund the Workers' Compensation Research and Eval-
uation Group's activities, a workers' compensation certified self-
insurer will pay .014 of 1 percent of the tax base calculated under 
Labor Code §407.103(b), and a workers' compensation self-in-
surance group will pay .014 of 1 percent of the tax base calcu-
lated under Labor Code §407.103(b). 

Finally, in 2014, a workers' compensation certified self-insurer 
will pay 1.543 percent of the tax base calculated under Labor 
Code §407.103(b). 

Except for workers' compensation certified self-insurers, there 
are two components of costs for entities required to comply with 
the proposal: the cost to gather the information, calculate the 
assessment, and complete the required forms; and the cost of 
the maintenance tax or fee. Based on the information obtained 
by the department, the actual cost of gathering the information 
required calculate the assessment, and complete the form will 
be identical for the same number of lines of insurance for micro, 
small, and large businesses. Generally, a person familiar with 
the accounting records of the company and accounting practices 
in general will perform the activities necessary to comply with the 
section. Such persons are similarly compensated between $24 -
$40 an hour by small and large insurers. The actual time neces-
sary to complete the form will vary depending on the number of 
lines of insurance written by the company. For a company that 
writes only one line of business subject to the tax, regardless of 
whether the company is micro, small, or large, the department 
estimates it will take two hours to complete the form. If a com-
pany writes all the lines subject to the tax, regardless of whether 
the company is micro, small, or large, the department estimates 
it will take six hours to complete the form. In the case of a cer-
tified self-insurer, DWC will calculate the maintenance tax and 
bill the certified self-insurer. The requirement to pay the main-
tenance tax or fee is the result of the legislative enactment of 
the statutes that impose the maintenance tax or fee and is not 
a result of the adoption or enforcement of this proposal. Rates 
of assessment proposed by the department are the same for 
micro, small, or large businesses. The department, after consid-
ering the purpose of the authorizing statutes, does not believe 
it is legal or feasible to waive or modify the requirements of the 
proposal for small or micro businesses. 

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL AND MICRO BUSINESSES. 
As required by Government Code §2006.002(c), the department 
has determined the proposal may have an adverse economic ef-
fect on approximately 56 to 188 insurance companies and HMOs 
and approximately 299 third party administrators that are small 
or micro businesses required to comply with the proposed rules. 
Adverse economic impact may result from the costs of the main-
tenance taxes and fees. The cost of compliance will not vary 
between large businesses and small or micro businesses, and 

the department's cost analysis and resulting estimated costs in 
the public benefit/cost note portion of this proposal is equally ap-
plicable to small or micro businesses. The total cost of compli-
ance to large businesses and small or micro businesses does not 
depend on the size of the business. For insurers in the follow-
ing lines of insurance, the cost of compliance depends upon the 
amount of gross premiums in 2013: motor vehicle insurance; ca-
sualty insurance and fidelity, guaranty, and surety bonds; fire in-
surance and allied lines, including inland marine; workers' com-
pensation insurance; title insurance; and life, health, and acci-
dent insurance. For annuity and endowment contracts, the cost 
of compliance depends on the amount of gross considerations in 
2013. For HMOs, the cost of compliance depends on the number 
of enrollees in 2013. For third party administrators, the cost of 
compliance depends on the amount of correctly reported gross 
administrative or service fees in 2013. For nonprofit legal service 
corporations issuing prepaid legal service contracts, the cost of 
compliance depends on the correctly reported gross revenues. 
For workers' compensation certified self-insurers and workers' 
compensation certified self-insurance groups, the cost of com-
pliance depends on the tax base calculated under Labor Code 
§407.103(b). 

In accord with Government Code §2006.002(c-1), the depart-
ment considered other regulatory methods to accomplish the ob-
jectives of the proposal that will also minimize any adverse im-
pact on small and micro businesses. 

The primary objective of the proposal is to provide the rates of 
assessment for maintenance taxes and fees for 2014 to be ap-
plied to life, accident, and health insurance; motor vehicle in-
surance; casualty insurance and fidelity, guaranty and surety 
bonds; fire insurance and allied lines, including inland marine; 
workers' compensation insurance; workers' compensation self-
insured groups; title insurance; HMOs; third party administra-
tors; nonprofit legal services corporations issuing prepaid legal 
services contracts; and workers' compensation certified self-in-
surers. 

The other regulatory methods considered by the department to 
accomplish the objectives of the proposal and to minimize any 
adverse impact on small and micro businesses include: (i) not 
adopting the proposed rule, (ii) adopting different tax rates for 
small and micro businesses, and (iii) exempting small and micro 
businesses from the tax requirements. 

Not adopting the proposed rule. Under Insurance Code 
§251.003, if the commissioner does not advise the comptrol-
ler of the applicable maintenance tax assessment rates, the 
comptroller must assess taxes based on the previous year's 
assessment. Use of the previous year's rates and the estimated 
assessment bases for 2013, the department estimates revenue 
collections would exceed amounts needed by approximately 
$6.5 million. If no rule is adopted the department would collect 
excess revenue to fund the department's costs. The department 
has rejected this option. 

Adopting different taxes for small and micro businesses. The 
current methodology is already the most equitable methodol-
ogy the department can develop. The department applies an 
assessment methodology that contemplates a smaller assess-
ment for small or micro businesses because the assessment is 
determined based on number of enrollees, gross premiums, or 
gross amount of administrative or service fees. The department 
anticipates that a small or micro business that would be most 
susceptible to economic harm would be one that has fewer en-
rollees, lower gross premiums, or a lower gross amount of ad-
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ministrative or service fees. However, based on the proposed 
rule, such a small or micro business would pay a smaller as-
sessment, thereby reducing its risk of economic harm. The de-
partment has rejected this option. 

Exemption of small and micro businesses from the tax require-
ments. As noted above, the current methodology is already 
the most equitable methodology the department can develop. 
The tax methodology currently used contemplates a small busi-
ness paying lower maintenance taxes because assessments are 
based on number of enrollees, gross premiums, or gross amount 
of administrative or service fees. A small or micro business 
that has fewer enrollees, has lower gross premiums, or receives 
fewer gross administrative or service fees would be assessed 
lower taxes. However, if the assessment were completely elim-
inated for small or micro businesses, TDI would need to com-
pletely revise its calculations to shift costs to other insurers and 
entities, which would result in a less balanced methodology. The 
department has rejected this option. 

TAKINGS IMPACT ASSESSMENT. The department has de-
termined that no private real property interests are affected by 
this proposal and that this proposal does not restrict or limit 
an owner's right to property that would otherwise exist in the 
absence of government action, and so does not constitute a tak-
ing or require a takings impact assessment under Government 
Code §2007.043. 

REQUEST FOR PUBLIC COMMENT. If you want the depart-
ment to consider written comments on the proposal, you must 
submit them no later than 5:00 p.m. on December 15, 2013 to 
Sara Waitt, General Counsel, Mail Code 113-2A, Texas Depart-
ment of Insurance, P.O. Box 149104, Austin, Texas 78714-9104. 
You must simultaneously submit an additional copy of the com-
ment to Joe Meyer, Assistant Chief Financial Officer, Financial 
Services, Mail Code 108-3A, Texas Department of Insurance, 
P.O. Box 149104, Austin, Texas 78714-9104. You should sep-
arately submit any request for a public hearing to the Office of 
the Chief Clerk, Mail Code 113-2A, Texas Department of Insur-
ance, P.O. Box 149104, Austin, Texas 78714-9104, before the 
close of the public comment period. If the department holds a 
hearing, the department will consider written and oral comments 
presented at the hearing. 

STATUTORY AUTHORITY. The amendments are proposed un-
der Insurance Code §§201.001(a)(1), (b), and (c); 201.052(a), 
(d), and (e); 251.001; 252.001 - 252.003; 253.001 - 253.003; 
254.001 - 254.003; 255.001 - 255.003; 257.001 - 257.003; 
258.002 - 258.004; 259.002 - 259.004; 260.001 - 260.003; 
271.002 - 271.006; and 36.001; and Labor Code §§403.002, 
403.003, 403.005, 405.003(a) - (c), 407.103, 407.104(b), 
407A.301, and 407A.302. 

Insurance Code §201.001(a)(1) states that the Texas Depart-
ment of Insurance operating account is an account in the general 
revenue fund, and that the account includes taxes and fees re-
ceived by the commissioner or comptroller that are required by 
the Insurance Code to be deposited to the credit of the account. 
Section 201.001(b) states that the commissioner shall adminis-
ter money in the Texas Department of Insurance operating ac-
count and may spend money from the account in accord with 
state law, rules adopted by the commissioner, and the General 
Appropriations Act. Section 201.001(c) states that money de-
posited to the credit of the Texas Department of Insurance oper-
ating account may be used for any purpose for which money in 
the account is authorized to be used by law. 

Insurance Code §201.052(a) requires the department to reim-
burse the appropriate portion of the general revenue fund for the 
amount of expenses incurred by the comptroller in administering 
taxes imposed under the Insurance Code or another insurance 
law of Texas. Section 201.052(d) provides that in setting main-
tenance taxes for each fiscal year, the commissioner shall en-
sure that the amount of taxes imposed is sufficient to fully reim-
burse the appropriate portion of the general revenue fund for the 
amount of expenses incurred by the comptroller in administering 
taxes imposed under the Insurance Code or another insurance 
law of Texas. Section 201.052(e) provides that if the amount of 
maintenance taxes collected is not sufficient to reimburse the ap-
propriate portion of the general revenue fund for the amount of 
expenses incurred by the comptroller, other money in the Texas 
Department of Insurance operating account shall be used to re-
imburse the appropriate portion of the general revenue fund. 

Insurance Code §251.001 directs the commissioner to annually 
determine the rate of assessment of each maintenance tax im-
posed under Insurance Code Title 3 Subtitle C. 

Insurance Code §252.001 imposes a maintenance tax on each 
authorized insurer with gross premiums subject to taxation under 
Insurance Code §252.003. 

Insurance Code §252.001 also specifies that the tax required 
by Insurance Code Chapter 252 is in addition to other taxes im-
posed that are not in conflict with Insurance Code Chapter 252. 

Insurance Code §252.002 provides that the rate of assess-
ment set by the commissioner may not exceed 1.25 percent 
of the gross premiums subject to taxation under Insurance 
Code §252.003. Section 252.002(b) provides that the com-
missioner shall annually adjust the rate of assessment of the 
maintenance tax so that the tax imposed that year, together 
with any unexpended funds produced by the tax, produces the 
amount the commissioner determines is necessary to pay the 
expenses during the succeeding year of regulating all classes 
of insurance specified under: Insurance Code Chapters 1807, 
2001-2006, 2171, 6001, 6002, and 6003; Chapter 5, Subchap-
ter C; Chapter 544, Subchapter H; Chapter 1806, Subchapter 
D; and §403.002; Government Code §§417.007, 417.008, and 
417.009; and Occupations Code Chapter 2154. 

Insurance Code §252.003 specifies that an insurer shall pay 
maintenance taxes under Insurance Code Chapter 252 on the 
correctly reported gross premiums from writing insurance in 
Texas against loss or damage by: bombardment; civil war or 
commotion; cyclone; earthquake; excess or deficiency of mois-
ture; explosion as defined by Insurance Code §2002.006(b); fire; 
flood; frost and freeze; hail, including loss by hail on farm crops; 
insurrection; invasion; lightning; military or usurped power; an 
order of a civil authority made to prevent the spread of a con-
flagration, epidemic, or catastrophe; rain; riot; the rising of the 
waters of the ocean or its tributaries; smoke or smudge; strike 
or lockout; tornado; vandalism or malicious mischief; volcanic 
eruption; water or other fluid or substance resulting from the 
breakage or leakage of sprinklers, pumps, or other apparatus 
erected for extinguishing fires, water pipes, or other conduits or 
containers; weather or climatic conditions; windstorm; an event 
covered under a home warranty insurance policy; or an event 
covered under an inland marine insurance policy. 

Insurance Code §253.001 imposes a maintenance tax on each 
authorized insurer with gross premiums subject to taxation under 
Insurance Code §253.003. Section 253.001 also provides that 
the tax required by Insurance Code Chapter 253 is in addition to 
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other taxes imposed that are not in conflict with Insurance Code 
Chapter 253. 

Insurance Code §253.002 provides that the rate of assessment 
set by the commissioner may not exceed 0.4 percent of the gross 
premiums subject to taxation under Insurance Code §253.003. 
Section 253.002(b) provides that the commissioner shall annu-
ally adjust the rate of assessment of the maintenance tax so that 
the tax imposed that year, together with any unexpended funds 
produced by the tax, produces the amount the commissioner de-
termines is necessary to pay the expenses during the succeed-
ing year of regulating all classes of insurance specified under 
Insurance Code §253.003. 

Insurance Code §253.003 specifies that an insurer shall pay 
maintenance taxes under Insurance Code Chapter 253 on the 
correctly reported gross premiums from writing a class of insur-
ance specified under Insurance Code Chapters 2008, 2251, and 
2252; Chapter 5 Subchapter B; Chapter 1806 Subchapter C; 
Chapter 2301 Subchapter A; and Title 10 Subtitle B. 

Insurance Code §254.001 imposes a maintenance tax on each 
authorized insurer with gross premiums subject to taxation un-
der the Insurance Code §254.003. Section 254.001 also pro-
vides that the tax required by the Insurance Code Chapter 254 
is in addition to other taxes imposed that are not in conflict with 
Insurance Code Chapter 254. 

Insurance Code §254.002 provides that the rate of assessment 
set by the commissioner may not exceed 0.2 percent of the 
gross premiums subject to taxation under the Insurance Code 
§254.003. Section 254.002 also provides that the commis-
sioner shall annually adjust the rate of assessment of the 
maintenance tax so that the tax imposed that year, together 
with any unexpended funds produced by the tax, produces 
the amount the commissioner determines is necessary to pay 
the expenses during the succeeding year of regulating motor 
vehicle insurance. Section 254.003 specifies that an insurer 
shall pay maintenance taxes under Insurance Code Chapter 
254 on the correctly reported gross premiums from writing motor 
vehicle insurance in Texas, including personal and commercial 
automobile insurance. 

Insurance Code §255.001 imposes a maintenance tax on each 
authorized insurer with gross premiums subject to taxation un-
der Insurance Code §255.003, including a stock insurance com-
pany, mutual insurance company, reciprocal or interinsurance 
exchange, and Lloyd's plan. Section 255.001 also provides that 
the tax required by Insurance Code Chapter 255 is in addition to 
other taxes imposed that are not in conflict with Insurance Code 
Chapter 255. 

Insurance Code §255.002 provides that the rate of assessment 
set by the commissioner may not exceed 0.6 percent of the gross 
premiums subject to taxation under Insurance Code §255.003. 
Section 255.002(b) provides that the commissioner shall annu-
ally adjust the rate of assessment of the maintenance tax so that 
the tax imposed that year, together with any unexpended funds 
produced by the tax, produces the amount the commissioner de-
termines is necessary to pay the expenses during the succeed-
ing year of regulating workers' compensation insurance. 

Insurance Code §255.003 specifies that an insurer shall pay 
maintenance taxes under Insurance Code Chapter 254 on the 
correctly reported gross premiums from writing workers' com-
pensation insurance in Texas, including the modified annual pre-
mium of a policyholder that purchases an optional deductible 
plan under Insurance Code Chapter 2053, Subchapter E. The 

section also provides that the rate of assessment shall be ap-
plied to the modified annual premium before application of a de-
ductible premium credit. 

Insurance Code §257.001(a) imposes a maintenance tax on 
each authorized insurer, including a group hospital service 
corporation, managed care organization, local mutual aid as-
sociation, statewide mutual assessment company, stipulated 
premium company, and stock or mutual insurance company, 
that collects from residents of this state gross premiums or 
gross considerations subject to taxation under Insurance Code 
§257.003. Section 257.001(a) also provides that the tax re-
quired by Chapter 257 is in addition to other taxes imposed that 
are not in conflict with Insurance Code Chapter 257. 

Insurance Code §257.002 provides that the rate of assess-
ment set by the commissioner may not exceed 0.04 percent 
of the gross premiums subject to taxation under Insurance 
Code §257.003. Section 257.002(b) provides that the com-
missioner shall annually adjust the rate of assessment of the 
maintenance tax so that the tax imposed that year, together 
with any unexpended funds produced by the tax, produces the 
amount the commissioner determines is necessary to pay the 
expenses during the succeeding year of regulating life, health, 
and accident insurers. Section 257.003 specifies that an insurer 
shall pay maintenance taxes under Insurance Code Chapter 
257 on the correctly reported gross premiums collected from 
writing life, health, and accident insurance in Texas, as well as 
gross considerations collected from writing annuity or endow-
ment contracts in Texas. The section also provides that gross 
premiums on which an assessment is based under Insurance 
Code Chapter 257 may not include premiums received from 
the United States for insurance contracted for by the United 
States in accord with or in furtherance of Title XVIII of the Social 
Security Act (42 U.S.C. §§1395c et seq.) and its subsequent 
amendments; or premiums paid on group health, accident, and 
life policies in which the group covered by the policy consists 
of a single nonprofit trust established to provide coverage 
primarily for employees of a municipality, county, or hospital 
district in this state; or a county or municipal hospital, without 
regard to whether the employees are employees of the county 
or municipality or of an entity operating the hospital on behalf of 
the county or municipality. 

Insurance Code §258.002 imposes a per capita maintenance tax 
on each authorized HMO with gross revenues subject to taxation 
under Insurance Code 258.004. Section 258.002 also provides 
that the tax required by Insurance Code Chapter 258 is in ad-
dition to other taxes that are not in conflict with Insurance Code 
Chapter 258. 

Insurance Code §258.003 provides that the rate of assessment 
set by the commissioner on HMOs may not exceed $2 per 
enrollee. Section 258.003 also provides that the commissioner 
shall annually adjust the rate of assessment of the per capita 
maintenance tax so that the tax imposed that year, together 
with any unexpended funds produced by the tax, produces the 
amount the commissioner determines is necessary to pay the 
expenses during the succeeding year of regulating HMOs. Sec-
tion 258.003 also provides that rate of assessment may differ 
between basic health care plans, limited health care service 
plans, and single health care service plans and must equitably 
reflect any differences in regulatory resources attributable to 
each type of plan. 

Insurance Code §258.004 provides that an HMO shall pay per 
capita maintenance taxes under Insurance Code Chapter 258 
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on the correctly reported gross revenues collected from issuing 
health maintenance certificates or contracts in Texas. Section 
258.004 also provides that the amount of maintenance tax as-
sessed may not be computed based on enrollees who, as in-
dividual certificate holders or their dependents, are covered by 
a master group policy paid for by revenues received from the 
United States for insurance contracted for by the United States 
in accord with or in furtherance of Title XVIII of the Social Secu-
rity Act (42 U.S.C. §§1395c et seq.) and its subsequent amend-
ments; revenues paid on group health, accident, and life certifi-
cates or contracts in which the group covered by the certificate 
or contract consists of a single nonprofit trust established to pro-
vide coverage primarily for employees of a municipality, county, 
or hospital district in this state; or a county or municipal hospital, 
without regard to whether the employees are employees of the 
county or municipality or of an entity operating the hospital on 
behalf of the county or municipality. 

Insurance Code §259.002 imposes a maintenance tax on each 
authorized third party administrator with administrative or service 
fees subject to taxation under Insurance Code §259.004. Sec-
tion 259.002 also provides that the tax required by Insurance 
Code chapter 259 is in addition to other taxes imposed that are 
not in conflict with the chapter. Section 259.003 provides that the 
rate of assessment set by the commissioner may not exceed one 
percent of the administrative or service fees subject to taxation 
under Insurance Code §259.004. Section 259.003(b) provides 
that the commissioner shall annually adjust the rate of assess-
ment of the maintenance tax so that the tax imposed that year, 
together with any unexpended funds produced by the tax, pro-
duces the amount the commissioner determines is necessary to 
pay the expenses of regulating third party administrators. 

Insurance Code §260.001 imposes a maintenance tax on each 
nonprofit legal services corporation subject to Insurance Code 
Chapter 961 with gross revenues subject to taxation under Insur-
ance Code §260.003. Section 260.001 also provides that the tax 
required by Insurance Code Chapter 260 is in addition to other 
taxes imposed that are not in conflict with the chapter. Section 
260.002 provides that the rate of assessment set by the commis-
sioner may not exceed one percent of the corporation's gross 
revenues subject to taxation under Insurance Code §260.003. 
Section 260.002 also provides that the commissioner shall an-
nually adjust the rate of assessment of the maintenance tax so 
that the tax imposed that year, together with any unexpended 
funds produced by the tax, produces the amount the commis-
sioner determines is necessary to pay the expenses during the 
succeeding year of regulating nonprofit legal services corpora-
tions. Section 260.003 provides that a nonprofit legal services 
corporation shall pay maintenance taxes under this chapter on 
the correctly reported gross revenues received from issuing pre-
paid legal services contracts in this state. 

Insurance Code §271.002 imposes a maintenance fee on all pre-
miums subject to assessment under Insurance Code §271.006. 
Section 271.002 also specifies that the maintenance fee is not 
a tax and shall be reported and paid separately from premium 
and retaliatory taxes. Section 271.003 specifies that the mainte-
nance fee is included in the division of premiums and may not be 
separately charged to a title insurance agent. Section 271.004 
provides that the commissioner shall annually determine the rate 
of assessment of the title insurance maintenance fee. Section 
271.004(b) provides that in determining the rate of assessment, 
the commissioner shall consider the requirement to reimburse 
the appropriate portion of the general revenue fund under Insur-
ance Code §201.052. Section 271.005 provides that rate of as-

sessment set by the commissioner may not exceed one percent 
of the gross premiums subject to assessment under Insurance 
Code §271.006. Section 271.005(b) provides that the commis-
sioner shall annually adjust the rate of assessment of the main-
tenance fee so that the fee imposed that year, together with any 
unexpended funds produced by the fee, produces the amount 
the commissioner determines is necessary to pay the expenses 
during the succeeding year of regulating title insurance. Section 
271.006 requires an insurer to pay maintenance fees under this 
chapter on the correctly reported gross premiums from writing 
title insurance in Texas. 

Labor Code §403.002 imposes an annual maintenance tax on 
each insurance carrier to pay the costs of administering the 
Texas Workers' Compensation Act and to support the prosecu-
tion of workers' compensation insurance fraud in Texas. Labor 
Code §403.002 also provides that the assessment may not 
exceed an amount equal to two percent of the correctly reported 
gross workers' compensation insurance premiums, including 
the modified annual premium of a policyholder that purchases 
an optional deductible plan under Insurance Code Article 5.55C. 
Labor Code §403.002 also provides that the rate of assessment 
be applied to the modified annual premium before application of 
a deductible premium credit. Additionally, Labor Code §403.002 
states that a workers' compensation insurance company is 
taxed at the rate established under Labor Code §403.003, 
and that the tax shall be collected in the manner provided for 
collection of other taxes on gross premiums from a workers' 
compensation insurance company as provided in Insurance 
Code Chapter 255. Finally, Labor Code §403.002 states that 
each certified self-insurer shall pay a fee and maintenance 
taxes as provided by Labor Code Chapter 407, Subchapter F. 

Labor Code §403.003 requires the commissioner of insurance 
to set and certify to the comptroller the rate of maintenance tax 
assessment, taking into account: (i) any expenditure projected 
as necessary for DWC and OIEC to administer the Texas Work-
ers' Compensation Act during the fiscal year for which the rate 
of assessment is set and reimburse the general revenue fund as 
provided by Insurance Code §201.052; (ii) projected employee 
benefits paid from general revenues; (iii) a surplus or deficit pro-
duced by the tax in the preceding year; (iv) revenue recovered 
from other sources, including reappropriated receipts, grants, 
payments, fees, and gifts recovered under the Texas Workers' 
Compensation Act; and (v) expenditures projected as necessary 
to support the prosecution of workers' compensation insurance 
fraud. Labor Code §403.003 also provides that in setting the rate 
of assessment, the commissioner of insurance may not consider 
revenue or expenditures related to the State Office of Risk Man-
agement, the workers' compensation research functions of the 
department under Labor Code Chapter 405, or any other rev-
enue or expenditure excluded from consideration by law. 

Labor Code §403.005 provides that the commissioner of insur-
ance shall annually adjust the rate of assessment of the mainte-
nance tax imposed under §403.003 so that the tax imposed that 
year, together with any unexpended funds produced by the tax, 
produces the amount the commissioner of insurance determines 
is necessary to pay the expenses of administering the Texas 
Workers' Compensation Act. Labor Code §405.003(a) - (c) es-
tablishes a maintenance tax on insurance carriers and self-in-
surance groups to fund the workers' compensation research and 
evaluation group, it provides for the department to set the rate 
of the maintenance tax based on the expenditures authorized 
and the receipts anticipated in legislative appropriations, and it 
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provides that the tax is in addition to all other taxes imposed on 
insurance carriers for workers' compensation purposes. 

Labor Code §407.103 imposes a maintenance tax on each work-
ers' compensation certified self-insurer for the administration of 
the DWC and OIEC and to support the prosecution of workers' 
compensation insurance fraud in Texas. Labor Code §407.103 
also provides that not more than two percent of the total tax base 
of all certified self-insurers, as computed under subsection (b) 
of the section, may be assessed for the maintenance tax es-
tablished under Labor Code §407.103. Labor Code §407.103 
also provides that to determine the tax base of a certified self-
insurer for purposes of Labor Code Chapter 407, the depart-
ment shall multiply the amount of the certified self-insurer's li-
abilities for workers' compensation claims incurred in the pre-
vious year, including claims incurred but not reported, plus the 
amount of expense incurred by the certified self-insurer in the 
previous year for administration of self-insurance, including le-
gal costs, by 1.02. Labor Code §407.103 also provides that the 
tax liability of a certified self-insurer under the section is the tax 
base computed under subsection (b) of the section multiplied by 
the rate assessed workers' compensation insurance companies 
under Labor Code §§403.002 and 403.003. Finally, Labor Code 
§407.103 provides that in setting the rate of maintenance tax as-
sessment for insurance companies, the commissioner of insur-
ance may not consider revenue or expenditures related to the 
operation of the self-insurer program under Labor Code Chapter 
407. 

Section 407.104(b) provides that the department shall compute 
the fee and taxes of a certified self-insurer and notify the cer-
tified self-insurer of the amounts due. Section 407.104(b) also 
provides that a certified self-insurer shall remit the taxes and fees 
to DWC. 

The Labor Code §407A.301 imposes a self-insurance group 
maintenance tax on each workers' compensation self-insur-
ance group based on gross premium for the group's retention. 
Labor Code §407A.301 provides that the self-insurance group 
maintenance tax is to pay for the administration of DWC, the 
prosecution of workers' compensation insurance fraud in Texas, 
the research functions of the department under Labor Code 
Chapter 405, and the administration of OIEC under Labor Code 
Chapter 404. Labor Code §407A.301 also provides that the tax 
liability of a group under subsection (a)(1) and (2) of the section 
is based on gross premium for the group's retention multiplied 
by the rate assessed insurance carriers under Labor Code 
§§403.002 and 403.003. Labor Code §407A.301 also provides 
that the tax liability of a group under subsection (a)(3) of the 
section is based on gross premium for the group's retention 
multiplied by the rate assessed insurance carriers under Labor 
Code §405.003. Additionally, Labor Code §407A.301 provides 
that the tax under the section does not apply to premium col-
lected by the group for excess insurance. Finally, Labor Code 
§407A.301(e) provides that the tax under the section shall be 
collected by the comptroller as provided by Insurance Code 
Chapter 255 and Insurance Code §201.051. 

Labor Code §407A.302 requires each workers' compensation 
self-insurance group to pay the maintenance tax imposed un-
der Insurance Code Chapter 255, for the administrative costs in-
curred by the department in implementing Labor Code Chapter 
407A. Labor Code §407A.302 provides that the tax liability of a 
workers' compensation self-insurance group under the section is 
based on gross premium for the group's retention and does not 

include premium collected by the group for excess insurance. 
Labor Code §407A.302 also provides that the maintenance tax 
assessed under the section is subject to Insurance Code Chap-
ter 255, and that it shall be collected by the comptroller in the 
manner provided by Insurance Code Chapter 255. 

Insurance Code §36.001 provides that the commissioner may 
adopt any rules necessary and appropriate to implement the 
powers and duties of the Texas Department of Insurance under 
the Insurance Code and other laws of this state. 

CROSS REFERENCE TO STATUTE. The following statutes 
are affected by this proposal: Insurance Code §§201.001(a)(1), 
(b), and (c); 201.052(a), (d), and (e); 251.001, 252.001 -
252.003; 253.001 - 253.003; 254.001 - 254.003; 255.001 -
255.003; 257.001 - 257.003; 258.002 - 258.004; 259.002 -
259.004; 260.001 - 260.003; and 271.002 - 271.006; and Labor 
Code §§403.002, 403.003, 403.005, 405.003(a) - (c), 407.103, 
407.104(b), 407A.301, and 407A.302. 

§1.414. Assessment of Maintenance Taxes and Fees, 2014 [2013]. 

(a) The department assesses the following rates for mainte-
nance taxes and fees on gross premiums of insurers for calendar year 
2013 [2012] for the lines of insurance specified in paragraphs (1) - (9) 
of this subsection: 

(1) for motor vehicle insurance, under [pursuant to the] In-
surance Code §254.002, the rate is .061 [.072] of 1.0 percent; 

(2) for casualty insurance, and fidelity, guaranty, and surety 
bonds, under [pursuant to the] Insurance Code §253.002, the rate is .112 
[.151] of 1.0 percent; 

(3) for fire insurance and allied lines, including inland ma-
rine, under [pursuant to the] Insurance Code §252.002, the rate is .365 
[.305] of 1.0 percent; 

(4) for workers' compensation insurance, under [pursuant 
to the] Insurance Code §255.002, the rate is .065 [.108] of 1.0 percent; 

(5) for workers' compensation insurance, under [pursuant 
to the] Labor Code §403.003, the rate is 1.543 [1.669] percent; 

(6) for workers' compensation insurance, under [pursuant 
to the] Labor Code §405.003, the rate is .014 [.017] of 1.0 percent; 

(7) for workers' compensation insurance, under [pursuant 
to the] Labor Code §407A.301, the rate is 1.543 [1.669] percent; 

(8) for workers' compensation insurance, under [pursuant 
to the] Labor Code §407A.302, the rate is .065 [.108] of 1.0 percent; 
and 

(9) for title insurance, under [pursuant to the] Insurance 
Code §271.004, the rate is .072 [.151] of 1.0 percent. 

(b) The rate for the maintenance tax to be assessed on gross 
premiums for calendar year 2013 [2012] for life, health, and accident 
insurance and the gross considerations for annuity and endowment con-
tracts, under [pursuant to the] Insurance Code §257.002, is .040 of 1.0 
percent. 

(c) The department assesses rates for maintenance taxes for 
calendar year 2013 [2012] for the following entities as follows: 

(1) under [pursuant to the] Insurance Code §258.003, the 
rate is $.26 [$.41] per enrollee for single service health maintenance 
organizations, $.78 [$1.23] per enrollee for multi-service health main-
tenance organizations, and $.26 [$.41] per enrollee for limited service 
health maintenance organizations; 
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(2)         
rate is .027 [.035] of 1.0 percent of the correctly reported gross amount 
of administrative or service fees for third party administrators; and 

(3) under [pursuant to the] Insurance Code §260.002, the 

[

rate is .020 [.029] of 1.0 percent of correctly reported gross revenues 
for nonprofit legal service corporations issuing prepaid legal service 
contracts. 

(d) Under [Pursuant to the] Labor Code §405.003, each cer-
tified self-insurer must pay a maintenance tax for the workers' com-
pensation research and evaluation group in calendar year 2014 [2013] 
at a rate of .014 [.017] of 1.0 percent of the tax base calculated under 
[pursuant to the] Labor Code §407.103(b) which must be billed to the 
certified self-insurer by the Division of Workers' Compensation. 

(e) Under [Pursuant to the] Labor Code §405.003 and 
§407A.301, each workers' compensation self-insurance group must 
pay a maintenance tax for the workers' compensation research and 
evaluation group in calendar year 2014 [2013] at a rate of .014 [.017] 
percent of 1.0 percent of the tax base calculated under [pursuant to 
the] Labor Code §407.103(b). 

(f) Under [Pursuant to the] Labor Code §407.103 and 
§407.104, each certified self-insurer must pay a self-insurer main-
tenance tax in calendar year 2014 [2013] at a rate of 1.543 [1.669] 
percent of the tax base calculated under [pursuant to the] Labor Code 
§407.103(b) which must be billed to the certified self-insurer by the 
Division of Workers' Compensation. 

(g) The enactment of Senate Bill 14, 78th Legislature, Regular 
Session, relating to certain insurance rates, forms, and practices, did not 
affect the calculation of the maintenance tax rates or the assessment of 
the taxes. 

(h) The taxes assessed under subsections (a), (b), (c), and (e) 
of this section will be payable and due to the Comptroller of Public 
Accounts, P.O. Box 149356, Austin, TX 78714-9356 on March 1, 2014 
[2013]. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305042 
Sara Waitt 
General Counsel 

    

under pursuant to the] Insurance Code §259.003, the

Texas Department of Insurance
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 463-6327 

CHAPTER 7. CORPORATE AND FINANCIAL 
REGULATION 
SUBCHAPTER J. EXAMINATION EXPENSES 
AND ASSESSMENTS 
28 TAC §7.1001 
The Texas Department of Insurance (department) proposes 
amendments to 28 Texas Administrative Code §7.1001, con-
cerning assessments to cover the expenses of examining 
domestic and foreign insurance companies and self-insurance 

groups providing workers' compensation insurance. Under In-
surance Code §843.156, the term "insurance company" as used 
in this proposal includes a health maintenance organization 
(HMO) as defined in Insurance Code §843.002. 

The proposed amendments are necessary to establish the ex-
amination expenses to be levied against and collected from each 
domestic and foreign insurance company and each self-insur-
ance group providing workers' compensation insurance exam-
ined during the 2014 calendar year. The proposed amendments 
are also necessary to establish the rates of assessment to be 
levied against and collected from each domestic insurance com-
pany examined during the 2014 calendar year, based on admit-
ted assets and gross premium receipts for the 2013 calendar 
year, and from each foreign insurance company examined dur-
ing the 2014 calendar year, based on a percentage of the gross 
salary paid to an examiner for each month or part of a month 
during which the examination is made. 

The department proposes an amendment to the section head-
ing to reflect the year for which the proposed assessment will be 
applicable. The department also proposes amendments in sub-
sections (b)(1), (c)(1), (c)(2)(A), (c)(2)(B), (c)(3), and (d) to reflect 
the appropriate year for accurate application of the section. 

The department proposes amendments in subsection (c)(2)(A) 
and (B) to update assessments to reflect the methodology the 
department has developed for 2014, which is addressed follow-
ing the description of proposed amendments. 

Finally, the department proposes amendments in subsections 
that are nonsubstantive in nature to conform with the depart-
ment's writing style guides. In section (c), the department 
changes the word "accordance" to "accord." In subsections (a), 
(b)(1), (b)(2), (c), and (d), the department changes the words 
"pursuant to the" to "under" in each place that it appears. In 
subsections (c)(1) and (c)(4), the department changes the word 
"shall" to "must" in each place that it appears. In subsection 
(c)(3), the department changes the number "366" to "365" 
to reflect the number of days during calendar year 2013. In 
subsection (e), the department updates the address to include 
the "Accounting Division" and proper mail code. 

The following paragraphs provide an explanation of the method-
ology used to determine examination overhead assessments for 
2014. 

In general, the department's 2014 revenue need (the amount 
that must be funded by maintenance taxes or fees; examination 
overhead assessments; premium finance exam assessments; 
and funds in the self-directed budget account, as established un-
der Insurance Code §401.252) is determined by calculating the 
department's total cost need, and subtracting from that number 
funds resulting from fee revenue and funds remaining from fiscal 
year 2013. 

To determine total cost need, the department combined costs 
from the following: (i) appropriations set out in Chapter 1411 (SB 
1), Acts of the 83rd Legislature, Regular Session, 2013 (the Gen-
eral Appropriations Act), which come from two funds, the Gen-
eral Revenue Dedicated - Texas Department of Insurance Op-
erating Account No. 0036 (Account No. 0036) and the General 
Revenue Fund - Insurance Companies Maintenance Tax and In-
surance Department Fees; (ii) funds allowed by Insurance Code 
Subchapters D and F of Chapter 401 as approved by the com-
missioner of insurance for the self-directed budget account in 
the Treasury Safekeeping Trust Company to be used exclusively 
to pay examination costs associated with salary, travel, or other 
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personnel expenses and administrative support costs; (iii) an es-
timate of other costs statutorily required to be paid from those two 
funds and the self-directed budget account, such as fringe ben-
efits and statewide allocated costs; and (iv) an estimate of the 
cash amount necessary to finance both funds and the self-di-
rected budget account from the end of the 2014 fiscal year until 
the next assessment collection period in 2015. This estimate in-
cludes an amount to contribute to funding the examination pre-
mium tax credits reimbursement that will occur in 2015. From 
these combined costs, the department subtracted costs attribut-
able to the Division of Workers' Compensation and the workers' 
compensation research and evaluation group. 

The department determined how to allocate the revenue need to 
be attributed to each funding source using the following method: 

Each section within the department that provides services 
directly to the public or the insurance industry allocated the 
costs for providing those direct services on a percentage basis 
to each funding source, such as the maintenance tax or fee line, 
the premium finance assessment, the examination assessment, 
the self-directed budget account as limited by Insurance Code 
§401.252, or another funding source. The department applied 
these percentages to each section's annual budget to determine 
the total direct cost to each funding source. The department 
calculated a percentage for each funding source by dividing the 
total directly allocated to each funding source by the total of the 
direct cost. The department used this percentage to allocate 
administrative support costs to each funding source. Examples 
of administrative support costs include services provided by 
human resources, accounting, budget, the commissioner's 
administration, and information technology. The department 
calculated the total of direct costs and administrative support 
costs for each funding source. 

To complete the calculation of the revenue need, the department 
combined the costs allocated to the examination overhead as-
sessment source and the self-directed budget account source. 
The department then subtracted the fiscal year 2014 estimated 
amount of examination direct billing revenue from the amount of 
the combined costs of the examination overhead assessment 
source and the self-directed budget account source. The re-
sulting balance is the amount of the examination revenue need 
for the purpose of calculating the examination overhead assess-
ment rates. 

To calculate the assessment rates, the department allocated 50 
percent of the revenue need to admitted assets and 50 percent 
to gross premium receipts. The department divided the revenue 
need for gross premium receipts by the total estimated gross pre-
mium receipts for calendar year 2013 to determine the proposed 
rate of assessment for gross premium receipts. The department 
divided the revenue need for admitted assets by the total esti-
mated admitted assets for calendar year 2013 to determine the 
proposed rate of assessment for admitted assets. 

The department did not alter the methodology to include changes 
provided for in House Bill 2163, 83rd Legislature, Regular Ses-
sion, 2013. The bill amends Insurance Code §401.152 allow-
ing the department to impose an annual assessment on insur-
ers not organized under the laws of this state in the same man-
ner as domestic companies are assessed under Insurance Code 
§401.151(c). Because the bill was effective September 1, 2013, 
the department determined that assessing foreign companies in 
the same manner as domestic companies would cause a signif-
icant administrative burden for the companies and the depart-
ment. Implementing the bill would require the companies to 

submit annual statement data directly to the department for the 
period of September 1, 2013, to December 31, 2013. The de-
partment intends to determine the process for implementing the 
amendment for the calendar 2015 assessment. 

In the 2014 rule amendments, the department will implement the 
provisions of Chapter 1411 (SB 1), Acts of the 83rd Legislature, 
Regular Session, 2013 (the General Appropriations Act), Article 
I, Rider 16, Page 28. This rider directs the department to reim-
burse the General Revenue Fund from the Texas Department 
of Insurance Operating Fund Account for the costs of insurance 
premium tax credits for examination fees and overhead assess-
ments. The amount is estimated to be $10 million. Senate Bill 
1665, 83rd Legislature, Regular Session, 2013, allows the de-
partment to use dollars received from the examination overhead 
assessment (deposited to the self-directed budget account and 
subsequently transferred to the Texas Department of Insurance 
Operating Fund Account) to pay for the reimbursement of pre-
mium tax credits for examination costs. In this year's assess-
ment, the department added an amount to contribute to funding 
the reimbursement in 2015. In calendar year 2015, the depart-
ment will assess companies paying the examination overhead 
assessment to collect additional revenues to fund the reimburse-
ment. 

FISCAL NOTE. Joe Meyer, assistant chief financial officer, has 
determined that for each year of the first five years the proposed 
amendments will be in effect, the expected fiscal impact on state 
government is estimated income of $12,505,294 to the Texas 
Department of Insurance Examination Self-Directed Account in 
the Texas Treasury Safekeeping Trust Company. There will be 
no fiscal implications for local government as a result of enforcing 
or administering the section, and there will be no effect on local 
employment or the local economy. 

PUBLIC BENEFIT/COST NOTE. Mr. Meyer also has determined 
that for each year of the first five years the proposed amend-
ments are in effect, the public benefit expected as a result of 
enforcing the section will be adequate and reasonable assess-
ment rates to defray the state's expenses of domestic and for-
eign insurer examinations and administration of the laws related 
to these examinations during the 2014 calendar year. Mr. Meyer 
has determined that the direct economic cost to entities required 
to comply with the proposed amendments will vary. 

The examination expense will consist of the actual salary of the 
examiner directly attributable to the examination and the actual 
expenses of the examiner directly attributable to the examina-
tion, including transportation, lodging, meals, subsistence ex-
penses, and parking fees. The actual salary of an examiner is 
to be determined by dividing the annual salary of the examiner 
by the total number of working days in a year, and a company 
or group is to be assessed the part of the annual salary attribut-
able to each working day the examiner examines the company 
or group. 

The amount of the assessment in 2014 for domestic companies 
will be .00215 of 1.0 percent of the company's admitted assets 
as of December 31, 2013, excluding pension assets specified in 
subsection (c)(2)(A), and .00903 of 1.0 percent of the company's 
gross premium receipts for 2013, excluding pension related pre-
miums specified in subsection (c)(2)(B), and premiums related to 
welfare benefits described in subsection (c)(6). The amount of 
the assessment in 2014 for foreign companies examined in 2014 
will be 34 percent of the gross salary paid to each examiner for 
each month or partial month of the examination to cover the ex-
aminer's longevity pay; state contributions to retirement, social 
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security, and the state paid portion of insurance premiums; and 
vacation and sick leave accruals. 

There are two components of costs for entities required to com-
ply with the assessment requirements in the proposal: the cost to 
gather the information, calculate the assessment, and complete 
the required forms; and the cost of the assessment. Based on 
information obtained by the department, the actual cost of gath-
ering the information required to fill out the form, calculate the 
assessment, and complete the form will be the same for micro, 
small, and large businesses. Generally, a person familiar with 
the accounting records of the company and accounting practices 
in general will perform the activities necessary to comply with 
the section. Such persons are similarly compensated by small 
and large insurers. The compensation is generally between $24 
and $40 an hour. The department estimates that, regardless 
of whether the company is micro, small, or large, the required 
form can be completed in two hours. The requirement to pay 
the assessment necessary to cover the expenses of company 
examination is the result of legislative enactment and is not a 
result of the adoption or enforcement of this proposal. There is 
no difference in proposed rates of assessment for micro, small, 
and large businesses, except that for those domestic companies 
with an overhead assessment of less than $25 as computed un-
der §7.1001(c)(2)(A) and (B), a minimum overhead assessment 
of $25 will be assessed. 

The department, after considering the purpose of the authorizing 
statutes, does not believe it is legal or feasible to waive or modify 
the requirements of the proposal for small and micro businesses. 

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL AND MICRO BUSINESSES. 
As required by Government Code §2006.002(c), the department 
has determined that the proposal may have an adverse eco-
nomic effect on approximately 12 to 41 domestic insurance com-
panies that are small or micro businesses required to comply 
with the proposed rules. It is not possible to anticipate the num-
ber or size of foreign insurance companies that may be required 
to comply with the proposed rule, because of the limited number 
of examinations the department conducts on foreign insurance 
companies. The department has determined that none of the 
workers' compensation self-insurance groups that must comply 
with the proposed rule would qualify as a small or micro busi-
ness. 

Adverse economic impact may result from costs associated with 
examination fees and the amount of the required assessment re-
sulting from this proposal. The cost of compliance will not vary 
between large businesses and small or micro businesses, and 
the department's cost analysis and resulting estimated costs in 
the public benefit or cost note portion of this proposal is equally 
applicable to small or micro businesses. The total cost of com-
pliance to large businesses and small or micro businesses is not 
dependent on the size of the business, but rather is dependent 
on: for foreign insurers and for workers' compensation self-in-
surance groups, the length of time it takes to conduct an exami-
nation, the annual salary of the examiner, and expenses associ-
ated with the examination; and for domestic insurers, the length 
of time it takes to conduct an examination, expenses associated 
with the examination, and the admitted assets and gross pre-
mium receipts of the company. 

In accord with Government Code §2006.002(c-1), the depart-
ment has considered other regulatory methods to accomplish 
the objectives of the proposal that will also minimize any adverse 
impact on small and micro businesses. 

The primary objective of the proposal is to propose a rule ad-
dressing examination fees and assessments for domestic and 
foreign insurance companies and workers' compensation self-in-
surance groups. 

The other regulatory methods considered by the department to 
accomplish the objectives of the proposal and to minimize any 
adverse impact on small and micro businesses include: (i) not 
adopting the proposed rule, (ii) adopting a different assessment 
requirement for small and micro businesses, and (iii) exempting 
small or micro businesses from the assessment requirements. 

Not adopting the proposed rule. Without adopting the proposed 
rule the department would be unable to collect the necessary 
funds to cover the examination functions of the department. The 
purpose of conducting examinations is to monitor the activities 
and solvency of insurance companies. Failure of the department 
to perform its examination functions could result in public harm 
if a company does not comply with the Insurance Code or be-
comes insolvent and this is not detected because of the lack of 
regular examinations. Not adopting the rule would also result 
in the department being out of compliance with Insurance Code 
§401.151(c), which directs the department to impose an annual 
assessment on domestic insurers in an amount sufficient to meet 
all other expenses and disbursements necessary to comply with 
the insurer examination laws of Texas. This option has been re-
jected. 

Adopting a different assessment requirement for small and micro 
businesses. The proposed assessment is already based on the 
most equitable methodology the department can develop. The 
department applies an assessment methodology that results in 
a smaller assessment, down to a minimum assessment of $25, 
for domestic insurer small or micro businesses because the as-
sessment is determined based on premium levels and admitted 
assets. The department anticipates that a domestic insurer that 
is a small or micro business that would be most susceptible to 
economic harm would be one that writes fewer premiums and 
has fewer admitted assets. However, based on the proposed as-
sessment requirements of the rule, that small or micro business 
would pay a smaller assessment, reducing its risk of economic 
harm. This option has been rejected. 

Exempting small or micro businesses from the assessment re-
quirements. As previously noted, the current methodology used 
to develop the proposed rule is already the most equitable that 
the department can develop. The department applies a method-
ology that contemplates a domestic insurer that is a small or mi-
cro business paying less of an assessment if it writes fewer pre-
miums or has less admitted assets. However, if the assessment 
were completely eliminated for small or micro businesses, TDI 
would need to completely revise its calculations to shift costs to 
other insurers and entities, which would result in a less balanced 
methodology. This option has been rejected. 

TAKINGS IMPACT ASSESSMENT. The department has de-
termined that no private real property interests are affected by 
this proposal and that this proposal does not restrict or limit 
an owner's right to property that would otherwise exist in the 
absence of government action, and so does not constitute a tak-
ing or require a takings impact assessment under Government 
Code §2007.043. 

REQUEST FOR PUBLIC COMMENT. If you want the depart-
ment to consider written comments on the proposal, you must 
submit them no later than 5:00 p.m. on December 15, 2013 to 
Sara Waitt, General Counsel, Mail Code 113-2A, Texas Depart-
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ment of Insurance, P.O. Box 149104, Austin, Texas 78714-9104. 
You must simultaneously submit an additional copy of the com-
ment to Joe Meyer, Assistant Chief Financial Officer, Financial 
Services, Mail Code 108-3A, Texas Department of Insurance, 
P.O. Box 149104, Austin, Texas 78714-9104. You should sep-
arately submit any request for a public hearing to the Office of 
the Chief Clerk, Mail Code 113-2A, Texas Department of Insur-
ance, P.O. Box 149104, Austin, Texas 78714-9104, before the 
close of the public comment period. If the department holds a 
hearing, the department will consider written and oral comments 
presented at the hearing. 

STATUTORY AUTHORITY. The amendment is proposed under 
Insurance Code §§201.001(a)(1), (b), and (c); 401.151; 401.152; 
401.155, 401.156; 843.156(h); and 36.001; and Labor Code 
§407A.252(b). 

Insurance Code §201.001(a)(1) states that the Texas Depart-
ment of Insurance operating account is an account in the general 
revenue fund, and that the account includes taxes and fees re-
ceived by the commissioner or comptroller that are required by 
the Insurance Code to be deposited to the credit of the account. 
Section 201.001(b) states that the commissioner shall adminis-
ter money in the Texas Department of Insurance operating ac-
count and may spend money from the account in accordance 
with state law, rules adopted by the commissioner, and the Gen-
eral Appropriations Act. Section 201.001(c) states that money 
deposited to the credit of the Texas Department of Insurance op-
erating account may be used for any purpose for which money 
in the account is authorized to be used by law. 

Insurance Code §401.151 provides that a domestic insurer ex-
amined by the department or under the department's authority 
shall pay the expenses of the examination in an amount the com-
missioner certifies as just and reasonable. 

Insurance Code §401.151 also provides that the department 
shall collect an assessment at the time of the examination to 
cover all expenses attributable directly to that examination, 
including the salaries and expenses of department employees 
and expenses described by Insurance Code §803.007. Section 
401.151 also requires that the department impose an annual as-
sessment on domestic insurers in an amount sufficient to meet 
all other expenses and disbursements necessary to comply 
with the laws of Texas relating to the examination of insurers. 
Additionally, §401.151 states that in determining the amount of 
assessment, the department shall consider the insurer's annual 
premium receipts or admitted assets, or both, that are not 
attributable to 90 percent of pension plan contracts as defined 
by §818(a), Internal Revenue Code of 1986; or the total amount 
of the insurer's insurance in force. 

Insurance Code §401.152 provides that an insurer not organized 
under the laws of Texas shall reimburse the department for the 
salary and expenses of each examiner participating in an exam-
ination of the insurer and for other department expenses that are 
properly allocable to the department's participation in the exam-
ination. Section 401.152 also requires an insurer to pay the ex-
penses under the section directly to the department on presen-
tation of an itemized written statement from the commissioner. 
Additionally, §401.152 provides that the commissioner shall de-
termine the salary of an examiner participating in an examination 
of an insurer's books or records located in another state based 
on the salary rate recommended by the National Association of 
Insurance Commissioners or the examiner's regular salary rate. 

Insurance Code §401.155 requires the department to impose ad-
ditional assessments against insurers on a pro rata basis as nec-
essary to cover all expenses and disbursements required by law 
and to comply with Insurance Code Chapter 401, Subchapter D, 
and §§401.103, 401.104, 401.105, and 401.106. 

Insurance Code §401.156 requires the department to deposit 
any assessments or fees collected under Insurance Code Chap-
ter 401, Subchapter D, relating to the examination of insurers 
and other regulated entities by the financial examinations divi-
sion or actuarial division, as those terms are defined by Insur-
ance Code §401.251, to the credit of an account with the Texas 
Treasury Safekeeping Trust Company to be used exclusively to 
pay examination and administrative support costs, as defined by 
Insurance Code §401.251. Additionally, §401.156 provides that 
revenue not related to the examination of insurers or other reg-
ulated entities by the financial examinations division or actuarial 
division be deposited to the credit of the Texas Department of 
Insurance operating account. 

Insurance Code §843.156(h) provides that Insurance Code 
Chapter 401, Subchapter D, applies to an HMO, except to the 
extent that the commissioner determines that the nature of 
the examination of an HMO renders the applicability of those 
provisions clearly inappropriate. 

Labor Code §407A.252(b) provides that the commissioner of in-
surance may recover the expenses of an examination of a work-
ers' compensation self-insurance group under Insurance Code 
Article 1.16, which was recodified as Insurance Code §§401.151, 
401.152, 401.155, and 401.156 by House Bill 2017, 79th Legisla-
ture, Regular Session (2005), to the extent the maintenance tax 
under Labor Code §407A.302 does not cover those expenses. 

Insurance Code §36.001 provides that the commissioner may 
adopt any rules necessary and appropriate to implement the 
powers and duties of the Texas Department of Insurance under 
the Insurance Code and other laws of Texas. 

CROSS REFERENCE TO STATUTE. The following statutes are 
affected by this proposal: Insurance Code §§201.001(a)(1),(b), 
and (c); 401.151; 401.152; 401.155; 401.156; and 843.156(h); 
and Labor Code §407A.252(b). 

§7.1001. Examination Assessments for Domestic and Foreign Insur-
ance Companies and Self-Insurance Groups Providing Workers' Com-
pensation Insurance, 2014 [2013]. 

(a) Under [Pursuant to the] Insurance Code §843.156 and for 
purposes of this section, the term "insurance company" includes a 
health maintenance organization as defined in [the] Insurance Code 
§843.002. 

(b) An insurer not organized under the laws of Texas (foreign 
insurance company) must pay the costs of an examination as specified 
in this subsection. 

(1) Under [Pursuant to the] Insurance Code §401.152, a 
foreign insurance company must reimburse the department for the 
salary and examination expenses of each examiner participating in an 
examination of the insurance company allocable to an examination 
of the company. To determine the allocable salary for each examiner, 
the department divides the annual salary of each examiner by the 
total number of working days in a year. The department assesses the 
company the part of the annual salary attributable to each working 
day the examiner examines the company during 2014 [2013]. The 
expenses the department assesses are those actually incurred by the 
examiner to the extent permitted by law. 
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(2) Under [Pursuant to the] Insurance Code §401.155, a 
foreign insurance company must pay an additional assessment of 34 
percent of the gross salary the department pays to each examiner for 
each month or partial month of the examination to cover the examiner's 
longevity pay; state contributions to retirement, social security, and the 
state paid portion of insurance premiums; and vacation and sick leave 
accruals. 

(3) A foreign insurance company must pay the reimburse-
ments and payments required by this subsection to the department as 
specified in each itemized bill the department provides to the foreign 
insurance company. 

(c) Under [Pursuant to the] Insurance Code §401.151, 
§401.155, and Chapter 803, a domestic insurance company must pay 
examination expenses and rates of overhead assessment in accord 
[accordance] with this subsection. 

(1) A domestic insurance company must pay the actual 
salaries and expenses of the examiners allocable to an examination 
of the company. The annual salary of each examiner is to be divided 
by the total number of working days in a year, and the company 
is to be assessed the part of the annual salary attributable to each 
working day the examiner examines the company during 2014 [2013]. 
The expenses assessed must [shall] be those actually incurred by the 
examiner to the extent permitted by law. 

(2) Except as provided in paragraphs (3) and (4) of this sub-
section, the overhead assessment to cover administrative departmental 
expenses attributable to examination of companies is: 

(A) .00215 [.00237] of 1.0 percent of the admitted as-
sets of the company as of December 31, 2013 [2012], taking into con-
sideration the annual admitted assets that are not attributable to 90 per-
cent of pension plan contracts as defined in [Section] §818(a) of the 
Internal Revenue Code of 1986 (26 U.S.C. [Section] §818(a)); and 

(B) .00903 [.00839] of 1.0 percent of the gross premium 
receipts of the company for the year 2013 [2012], taking into consider-
ation the annual premium receipts that are not attributable to 90 percent 
of pension plan contracts as defined in [Section] §818(a) of the Internal 
Revenue Code of 1986 (26 U.S.C. [Section] §818(a)). 

(3) Except as provided in paragraph (4) of this subsection, 
if a company was a domestic insurance company for less than a full 
year during calendar year 2013 [2012], the overhead assessment for the 
company is the overhead assessment required under paragraph (2)(A) 
and (B) of this subsection divided by 365 [366] and multiplied by the 
number of days the company was a domestic insurance company during 
calendar year 2013 [2012]. 

(4) If the overhead assessment required under paragraph 
(2)(A) and (B) of this subsection or paragraph (3) of this subsection 
produces an overhead assessment of less than a $25 total, a domestic 
insurance company must [shall] pay a minimum overhead assessment 
of $25. 

(5) The department will base the overhead assessments on 
the assets and premium receipts reported in the annual statements. 

(6) For the purpose of applying paragraph (2)(B) of this 
subsection, the term "gross premium receipts" does not include insur-
ance premiums for insurance contracted for by a state or federal gov-
ernment entity to provide welfare benefits to designated welfare recip-
ients or contracted for in accord with or in furtherance of the Human 
Resources Code, Title 2, or the federal Social Security Act (42 U.S.C. 
[Section] §§301 et seq.). 

(d) Under [Pursuant to the] Labor Code §407A.252, a workers' 
compensation self-insurance group must pay the actual salaries and ex-

penses of the examiners allocable to an examination of the group. To 
determine the allocable salary for each examiner, the department di-
vides the annual salary of each examiner by the total number of working 
days in a year. The department assesses the group the part of the an-
nual salary attributable to each working day the examiner examines the 
company during 2014 [2013]. The expenses the department assesses 
are those actually incurred by the examiner to the extent permitted by 
law. 

(e) A domestic insurance company must pay the overhead as-
sessment required under subsection (c) of this section to the Texas De-
partment of Insurance, Accounting Division, P.O. Box 149104, MC 
9999 [999], Austin, Texas 78714-9104 not later than 30 days from the 
invoice date. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305043 
Sara Waitt 
General Counsel 
Texas Department of Insurance 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 463-6327 

CHAPTER 21. TRADE PRACTICES 
SUBCHAPTER T. SUBMISSION OF CLEAN 
CLAIMS 
28 TAC §§21.2801 - 21.2809, 21.2811 - 21.2826 
The Texas Department of Insurance (department) proposes 
amendments to 28 Texas Administrative Code (Administrative 
Code) Chapter 21, Subchapter T, §§21.2801 - 21.2809 and 
§§21.2811 - 21.2826, concerning the elements and the process-
ing of a clean health care claim. 

The National Uniform Claims Committee (NUCC), the National 
Uniform Billing Committee (NUBC), and the Centers for Medi-
care and Medicaid Services of the U.S. Department of Health 
and Human Services (CMS) have identified much of the infor-
mation needed to process a health care claim. Texas Insurance 
Code (Insurance Code) §1204.102 requires a provider to use 
one of two forms, HCFA 1500 or UB-82/HCFA, or their successor 
forms, for submission of certain claims. These proposed amend-
ments are needed to allow a provider to begin using CMS-1500 
(02/12), the most current successor form to the HCFA 1500, 
to begin phasing out successor form CMS-1500 (08/05), and 
to eliminate forms CMS-1500 (12/90), and UB-92 CMS-1450, 
which are no longer used. The amendments also reflect changes 
to data elements captured in the revised information fields in the 
newest successor form. 

On June 10, 2013, the White House Office of Management and 
Budget (OMB) approved the revised CMS-1500 (02/12) claim 
form. On June 27, 2013, CMS announced its tentative timeline 
for implementing the form for submission of Medicare claims. 
On August 6, 2013, NUCC announced it had approved a transi-
tion timeline for use of the form for submission of non-Medicare 
claims. The transition timeline permits use of the new form for 
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non-Medicare claims beginning January 6, 2014, with manda-
tory use by April 1, 2014. These rules are being proposed and 
will be adopted on an expedited basis so that all affected parties 
can phase in their use of the new form before its mandatory use 
date. 

House Bill 1772, 82nd Legislature, Regular Session (2011) 
amended Insurance Code Chapter 1301, §1301.0041 to add 
exclusive provider benefit plans to the entities regulated by the 
chapter. Under 28 TAC §3.3701, a provision that applies to a 
preferred provider benefit plan in the Administrative Code also 
applies to an exclusive provider benefit plan. The proposed 
amendments clarify that these rules apply to an exclusive 
provider benefit plan carrier unless specifically excepted. For 
this reason, the term "managed care carrier" (MCC) is sub-
stituted for the phrase "HMO or preferred provider carrier" 
throughout this proposal and throughout the proposed rule to 
more easily identify the three types of entities regulated by 
Subchapter T. 

House Bill 2292, 82nd Legislature, Regular Session (2011) 
amended Insurance Code Chapter 843, §843.339, and Chapter 
1301, §1301.104 to provide that a pharmacy claim submitted 
electronically to a managed care carrier must be paid by elec-
tronic funds transfer not later than 18 days after its affirmative 
adjudication, and a pharmacy claim submitted nonelectronically 
must be paid not later than 21 days after its affirmative adjudi-
cation. The proposed amendments are needed to incorporate 
those timelines into these rules. 

The proposed amendments do not establish clean claim data el-
ements for pharmacy claims because Insurance Code §843.339 
and §1301.104, which establish the payment deadlines for such 
claims, reference the date a claim is affirmatively adjudicated, 
rather than the receipt of a clean claim. 

House Bill 2064, 81st Legislature, Regular Session (2009) 
amended Insurance Code Chapter 843, §843.342, and Chapter 
1301, §1301.137 to provide that a portion of certain penalty 
payments and interest payments that are statutorily paid by 
managed care carriers for late payment and underpayment 
of clean claims would be paid to the Texas Health Insurance 
Risk Pool (Pool). The proposed amendments are needed to 
incorporate those payments into the rule. 

Senate Bill 1367, 83rd Legislature, Regular Session (2013) abol-
ishes the Pool and reallocates payments made to the Pool under 
the clean claims rules to the department upon the Pool's disso-
lution. The proposed amendments are needed to add that real-
location to the rule. 

Throughout the proposed rule nonsubstantive amendments are 
made to conform the subchapter to the current codification and 
language of the Insurance and Administrative Codes, to update 
the rule's internal references, and to make minor language, 
punctuation, and grammatical changes to make the rules easier 
to read, understand, and use. These proposed nonsubstantive 
amendments will be noted in the explanatory text below, but will 
not be described in detail. 

BRIEF EXPLANATION OF THE PROPOSED AMENDMENTS. 

§21.2801. Purpose and Scope. The proposed amendment to 
§21.2801 reflects the recodification of repealed Insurance Code 
Article 3.70-3C as Chapter 1301. The amendment also adds 
exclusive provider carriers to the entities governed by the rules, 
but excludes from the rule's coverage an exclusive provider ben-
efit plan regulated under Chapter 3, Subchapter KK (Exclusive 

Provider Benefit Plan) of this title, that provides services un-
der the Texas Children's Health Insurance Program or with the 
Statewide Rural Healthcare Program. 

§21.2802. Definitions. Throughout this section, the rule sub-
stitutes the term "managed care carrier" (MCC) for the phrase 
"HMO or preferred provider carrier" to more easily identify the 
three types of entities governed by this subchapter (HMO, pre-
ferred provider carrier, and exclusive provider carrier). There are 
also nonsubstantive amendments made throughout the section 
to conform its language to the current codification and language 
of the Insurance and Administrative Codes, to update the rule's 
internal references, and to make minor language, punctuation, 
and grammatical changes to make the rules easier to read, un-
derstand, and use. All other amendments are described below. 

§21.2802(2), (4), (7), (9), (11), (13), (14), (15), (18), (21), (27), 
and (28) (Batch submission; CMS; Condition code; Corrected 
claim; Diagnosis code; HMO; HMO delivery network; Institu-
tional provider; Patient control number; Physician; Provider; and 
Revenue code). These definitions are either unchanged or are 
amended only to update their paragraph number. 

§21.2802(3), (5), (10), (16), (17), (19), (20), (22), (26), and (33) 
(Billed charges; Catastrophic event; Deficient claim; NPI num-
ber; Occurrence span code; Patient financial responsibility; Pa-
tient-status-at-discharge code; Place of service code; Procedure 
code; and Type of bill code). These definitions are amended only 
to make minor language, punctuation, and grammatical changes 
intended to make the rules easier to read, understand, and use. 

§21.2802(1) Audit. This definition is amended to introduce the 
term "managed care carrier" (MCC) to replace the rule's existing 
language of "HMO or preferred provider carrier." 

Existing §21.2802(8), (12), (26), and (32) (Contracted rate; 
Duplicate claim; Procedure code; and Subscriber). These defi-
nitions are amended to substitute "MCC" for "HMO or preferred 
provider carrier" because they now also apply to exclusive 
provider carriers. 

Proposed §21.2802(13) Exclusive provider carrier. The 
amended rule adds a definition of "exclusive provider carrier" 
because Insurance Code Chapter 1301 and these rules now 
apply to exclusive provider plans as set forth in Insurance Code 
§§1301.0041 and 1301.0042. 

Proposed §21.2802(17) MCC or managed care carrier. The 
amended rule creates the term "managed care carrier" (MCC) 
to more easily identify the three types of entities governed by 
Subchapter T (HMO, preferred provider carrier, and exclusive 
provider carrier). The term "MCC" is then substituted for the 
phrase "HMO or preferred provider carrier" throughout the 
balance of the rule. 

Existing §21.2802(23) Preferred provider. The definition is 
amended to reflect that the term includes providers in both 
preferred provider plans and exclusive provider plans. Para-
graph numbers are removed from two cites to Insurance Code 
§843.002 (Definitions) so that, should the statute's definitions 
change, the rule need not be amended to reflect a renumbering 
of those paragraphs. 

Existing §21.2802(24) Preferred provider carrier. The definition 
is amended to reflect that the term does not include a carrier that 
issues exclusive provider benefit plans. 

Existing §21.2802(25) Primary plan. The definition is amended 
to add language anticipating a successor rule to existing 28 TAC 
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Chapter 3, Subchapter V, §§3.3501 - 3.3511 (Group Coordina-
tion of Benefits), because such a successor rule is now being 
drafted. 

Existing §21.2802(29) Secondary plan. The definition is 
amended to add language anticipating a successor rule to 
existing 28 TAC Chapter 3, Subchapter V, §§3.3501 - 3.3511 
(Group Coordination of Benefits), because such a successor 
rule is now being drafted. 

Existing §21.2802(30) Source of admission code. The definition 
has been renamed Point of Origin for Admission or Visit to con-
form with the language of the new CMS-1500 (02/12) form. The 
definition is also amended to conform the section to the current 
language of the Administrative Code, and to make the rules eas-
ier to read, understand, and use. 

Existing §21.2802(31) Statutory claims payment period. The 
definition is amended to include the extended payment periods 
permitted under §21.2804 (Requests for Additional Information 
from Treating Preferred Provider) and §21.2819 (Catastrophic 
Event). It is also amended to add the payment periods that ap-
ply to electronically and nonelectronically submitted claims for 
prescription benefits. 

§21.2803. Elements of a Clean Claim. Throughout this sec-
tion, the rule substitutes the term "managed care carrier" (MCC) 
for the phrase "HMO or preferred provider carrier" to more eas-
ily identify the three types of entities governed by Subchapter T 
(HMO, preferred provider carrier, and exclusive provider carrier). 
The section also contains nonsubstantive amendments made to 
conform the section to the current codification and language of 
the Insurance and Administrative Codes, to update the rule's in-
ternal references, and to make minor language, punctuation, and 
grammatical changes to make the rules easier to read, under-
stand, and use. All other amendments are described below. 

§21.2803(a). Filing a Clean Claim. The proposed amendments 
to §21.2803(a) are meant to make it easier to locate the require-
ments for submission of nonelectronic dental claims, and elec-
tronic claims (including electronic dental claims submitted to an 
HMO). 

§21.2803(b). Required data elements. In order to conform 
the rule's standards with those of CMS, the amendments to 
§21.2803(b) adopt a successor form for physicians or noninsti-
tutional providers using the CMS-1500 claim form and delete the 
now-obsolete CMS-1500 (12/90). Also deleted is the UB-92, a 
now-obsolete version of the UB claim form used by institutional 
providers. There are also nonsubstantive amendments to the 
section. 

§21.2803(b)(1). Successor form CMS-1500 (02/12) introduced. 
This paragraph introduces successor form CMS-1500 (02/12) 
and addresses its phase-in period. 

Most of the data element requirements in proposed 
§21.2803(b)(1) are identical to those required on predecessor 
form CMS-1500 (08/05); all variances are described below. 
There are also nonsubstantive amendments throughout this 
paragraph, such as the redesignating of subparagraphs 
because the new form does not collect some of the information 
required by the existing form. 

The data element requirements for form CMS-1500 (08/05), now 
found in existing §21.2803(b)(1), apply to any claims filed before 
the transition to form CMS-1500 (02/12). The data element re-
quirements for form CMS-1500 (08/05) will be found in the pro-
posed rule in §21.2803(b)(2). There are nonsubstantive amend-

ments throughout paragraph (2) to conform the paragraph to the 
current codification and language of the Insurance and Admin-
istrative Codes, to update the rule's internal references, and to 
make minor language, punctuation, and grammatical changes to 
make the rules easier to read, understand, and use. 

Existing §21.2803(b)(1)(J) and (K) (other insured's date of birth; 
other insured's plan name). Proposed paragraph (b)(1) does not 
include subparagraphs (J) and (K) of the existing rule because 
superseding form CMS-1500 (02/12) does not collect the infor-
mation captured by form CMS-1500 (08/05) in those subpara-
graphs. 

Existing §21.2803(b)(1)(N) (duplicate claim). The amended 
rule does not include existing subparagraph (N), addressing 
field 10d, because new form CMS-1500 (02/12) collects that 
information in field 30 in proposed subparagraph (HH). 

Existing §21.2803(b)(1)(W) (NPI number of referring physician). 
Existing subparagraph (W) specifically addresses claims filed or 
refiled on or after May 23, 2008. That language is not included 
in corresponding proposed subparagraph (T) because it will no 
longer be necessary. 

Existing §21.2803(b)(1)(X) (narrative description of procedure). 
The substance of existing subparagraph (X), CMS-1500 (08/05), 
field 19 will be captured in proposed subparagraph (Y), which will 
address CMS-1500 (02/12), field 24D. Form CMS-1500 (02/12) 
identifies field 19 as "Additional Claim Information." The informa-
tion in existing subparagraph (CC), which addresses field 24D, 
is also captured in proposed subparagraph (Y). 

Existing §21.2803(b)(1)(Y) (diagnosis codes). Existing subpara-
graph (Y), addressing CMS-1500 (08/05), field 21 requires that 
the primary diagnosis code be entered first, and allows up to 
four diagnosis codes. In proposed redesignated subparagraph 
(U), form CMS-1500 (02/12), field 21 will require the physician or 
provider to identify which version of the ICD codes (ICD-9-CM or 
ICD-10-CM) is used, and will allow up to twelve diagnosis codes. 

Existing §21.2803(b)(1)(Z) (verification number). The data ele-
ment now required in CMS-1500 (08/05), field 23 will be captured 
in proposed subparagraph (V) (CMS-1500 (02/12), field 23 (prior 
authorization number).Proposed subparagraph (V) will also re-
flect the recent amendment of the Utilization Review Rule (28 
TAC §§19.1701-19.1719), effective February 20, 2013, which re-
designated §19.1724 as §19.1719. 

Existing §21.2803(b)(1)(CC) (procedure/modifier code). This 
data element will be captured in proposed subparagraph (Y). 
Proposed subparagraph (Y) will also capture the information 
now collected in existing subparagraph (X) (narrative description 
of procedure). 

Existing §21.2803(b)(1)(GG) (NPI number of rendering physi-
cian or provider). The language in existing subparagraph (GG) 
on claims filed or refiled on or after May 23, 2008, CMS-1500 
(08/05), field 24J is not included in proposed corresponding sub-
paragraph (CC) (CMS-1500 (02/12), field 24J) because it is no 
longer necessary. 

Proposed §21.2803(b)(1)(HH) (duplicate claim). Proposed 
subparagraph (HH) will collect in CMS-1500 (02/12), field 30 
the information now collected in subparagraph (N) (CMS-1500 
(08/05), field 10d). 

Existing §21.2803(b)(1)(NN) and (PP) (NPI numbers). The dates 
shown in these subparagraphs will not be included in the corre-
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lating proposed subparagraphs (KK) and (MM) because they are 
no longer relevant. 

Existing §21.2803(b)(2). Redesignation of predecessor form 
CMS-1500 (08/05); elimination of obsolete form CMS-1500 
(12/90). The rule is amended to delete the text of existing 
paragraph §21.2803(b)(2) in order to eliminate all references to 
obsolete form CMS-1500 (12/90). 

The amendments also redesignate existing paragraph 
§21.2803(b)(1) as §21.2803(b)(2) to address the phase-out pe-
riod for form CMS-1500 (08/05). New paragraph §21.2803(b)(2) 
specifies that physicians and noninstitutional providers filing or 
refiling nonelectronic claims before the later of April 1, 2014, 
or the earliest compliance date required by CMS must use 
predecessor form CMS-1500 (08/05). The amendments also 
allow a physician or noninstitutional provider to begin submitting 
claims using form CMS-1500 (02/12) when notified that an MCC 
is prepared to accept claims filed or refiled on the new form. 

There are nonsubstantive amendments throughout 
§21.2803(b)(2) to conform the paragraph to the current 
codification and language of the Insurance and Administrative 
Codes, to update internal references, and to make minor 
language, punctuation, and grammatical changes to make the 
rules easier to read, understand, and use. 

§21.2803(b)(3). Claim form UB-04. The proposed amendments 
to this paragraph eliminate timeframes that are no longer rele-
vant because the UB-04 claim form is currently the only form 
institutional providers may use. 

§21.2803(b)(4). Predecessor claim form UB-92. The proposed 
amended rules delete this paragraph because the UB-92 claim 
form is no longer in use. 

§21.2803(c). Required data elements for dental claims. All 
amendments to this paragraph are nonsubstantive; they make 
minor language, punctuation, and grammatical changes to 
make the rule easier to read, understand, and use. 

§21.2803(d). Coordination of benefits. Subsection (d) has been 
divided into three paragraphs to make it easier to read and un-
derstand. It is also amended to incorporate CMS-1500 (02/12) 
and to delete obsolete forms CMS-1500 (12/90) and UB-92. 
Language has been added to allow for coordination between 
this section and any successor rule to existing 28 TAC Chapter 
3, Subchapter V, §§3.3501 - 3.3511 (Group Coordination of 
Benefits), because such a successor rule is now being drafted. 
The remaining amendments update internal references, and 
make minor language, punctuation, and grammatical changes 
to make the rule easier to read, understand, and use. 

§21.2803(e). Submission of electronic clean claim. The amend-
ments to this subsection make minor language changes to make 
the rule easier to read, understand, and use. 

§21.2803(f). Coordination of benefits on electronic clean claims. 
Language has been added to allow for coordination between this 
section and any successor rule to existing 28 TAC Chapter 3, 
Subchapter V, §§3.3501 - 3.3511 (Group Coordination of Bene-
fits), because such a successor rule is now being drafted. The 
remaining amendments conform the subchapter to the current 
language of the Insurance and Administrative Codes, make mi-
nor language, punctuation, and grammatical changes to make 
the rule easier to read, understand, and use. 

§21.2803(g). Format of elements. Amendments to this subsec-
tion update internal references, and make minor language, punc-

tuation, and grammatical changes to conform the subchapter to 
the current language of the Insurance and Administrative Codes, 
and to make the rule easier to read, understand, and use. 

§21.2803(h). Additional data elements or information. The one 
amendment to this subsection makes a minor language change 
to conform the subchapter to the current language of the Insur-
ance and Administrative Codes. 

§21.2804. Requests for Additional Information from Treating 
Preferred Provider. The amendments to this section substitute 
the term "managed care carrier" (MCC) for the phrase "HMO or 
preferred provider carrier," and make nonsubstantive minor lan-
guage, punctuation, and grammatical changes to conform the 
section to the current language of the Insurance and Adminis-
trative Codes, and to make the rule easier to read, understand, 
and use. 

§21.2805. Requests for Additional Information from Other 
Sources. The amendments to this section substitute the term 
"managed care carrier" (MCC) for the phrase "HMO or preferred 
provider carrier," and make nonsubstantive minor language, 
punctuation, and grammatical changes to conform the section 
to the current language of the Insurance and Administrative 
Codes, and to make the rule easier to read, understand, and 
use. 

§21.2806. Claims Filing Deadline. The rule amends the sec-
tion's title to correct its grammar. It adds subsection headings to 
conform to the Administrative Code's current custom. The rule 
also substitutes the term "managed care carrier" (MCC) for the 
phrase "HMO or preferred provider carrier," and makes nonsub-
stantive minor language, punctuation, and grammatical changes 
to conform the section to the current language of the Insurance 
and Administrative Codes, and to make the rule easier to read, 
understand, and use. All other amendments are described be-
low. 

§21.2806(c) Manner of claim submission. The rule corrects the 
subsection by including a method of claim submission listed in 
§21.2816 that had been omitted. 

§21.2806(e) Duplicate claims. The proposed rule divides this 
subsection into three paragraphs to reflect that prescription ben-
efit claims are subject to different statutory claims payment peri-
ods, and makes nonsubstantive changes to make the subsection 
easier to read, understand, and use. 

§21.2807. Effect of Filing a Clean Claim. The rule amends 
this section to substitute the term "managed care carrier" (MCC) 
for the phrase "HMO or preferred provider carrier," and makes 
nonsubstantive minor language, punctuation, and grammatical 
changes to conform the section to the current language of the 
Insurance and Administrative Codes, and to make the rule eas-
ier to read, understand, and use. All other amendments are de-
scribed below. 

§21.2807(c). The proposed rule will eliminate this subsection 
about claims for prescription benefits because, as noted in the 
Introduction, Insurance Code §843.339 and §1301.104, which 
establish the deadlines for action on prescription claims, refer-
ence the date such claims are affirmatively adjudicated, rather 
than their receipt as a clean claim. 

§21.2808. Effect of Filing Deficient Claim. The rule substitutes 
the term "managed care carrier" (MCC) for the phrase "HMO 
or preferred provider carrier," and makes nonsubstantive minor 
language, punctuation, and grammatical changes, including to 
the section's title, to conform the section to the current language 
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of the Insurance and Administrative Codes, and to make the rule 
easier to read, understand, and use. 

The rule also reflects the new statutory time limits that apply to 
prescription benefit claims. 

§21.2809. Audit Procedures. The rule adds subsection head-
ings to conform to the Administrative Code's current custom. 
The rule also substitutes the term "managed care carrier" (MCC) 
for the phrase "HMO or preferred provider carrier," and makes 
nonsubstantive minor language, punctuation, and grammatical 
changes to conform the section to the current language of the 
Insurance and Administrative Codes, to update the rule's inter-
nal references, and to make the rule easier to read, understand, 
and use. All other amendments are described below. 

§21.2809(a). Notice and payment required. The amended rule 
corrects an error in the existing text of this subsection. The rule 
also breaks this subsection into two parts. 

Proposed §21.2809(b). Failure to provide notice and payment. 
This added subsection corrects the rule's existing text: it com-
pletes a subsection's heading, corrects the number of days 
within which a provider must notify an MCC of underpayment, 
and corrects the citation to the source of that number. 

§21.2811. Disclosure of Processing Procedures. The rule sub-
stitutes the term "managed care carrier" (MCC) for the phrase 
"HMO or preferred provider carrier," and makes nonsubstantive 
minor language, punctuation, and grammatical changes to con-
form the section to the current language of the Insurance and 
Administrative Codes, and to make the rule easier to read, un-
derstand, and use. 

§21.2812. Denial of Clean Claim Prohibited for Change of Ad-
dress. The rule substitutes the term "managed care carrier" 
(MCC) for the phrase "HMO or preferred provider carrier," and 
makes nonsubstantive minor language, punctuation, and gram-
matical changes to conform the section to the current language 
of the Insurance and Administrative Codes, and to make the rule 
easier to read, understand, and use. 

§21.2813. Requirements Applicable to Other Contracting Enti-
ties. The rule substitutes the term "managed care carrier" (MCC) 
for the phrase "HMO or preferred provider carrier," and makes 
nonsubstantive minor language, punctuation, and grammatical 
changes to conform the section to the current language of the 
Insurance and Administrative Codes, and to make the rule eas-
ier to read, understand, and use. 

§21.2814. Electronic Adjudication of Prescription Benefits. The 
rule substitutes the term "managed care carrier" (MCC) for the 
phrase "HMO or preferred provider carrier," and makes nonsub-
stantive minor language, punctuation, and grammatical changes 
to conform the section to the current language of the Insurance 
and Administrative Codes, and to make the rule easier to read, 
understand, and use. The section also deletes from its title and 
text references to electronic claims, because it is now applicable 
to all claims for prescription benefits. 

§21.2815. Failure to Meet the Statutory Claims Payment Period. 
The rule amends this section to conform it with Insurance Code 
Chapter 843, Section 843.342 (Violation of Certain Claims 
Payment Provisions; Penalties), and Chapter 1301, Section 
1301.137 (Violation of Claims Payment Requirements; Penalty). 
These Insurance Code sections were amended in 2009 to 
establish different penalties and interest for late payment and 
underpayment of clean claims to institutional and noninstitu-

tional providers, for an MCC's late payment or underpayment of 
a clean claim. 

Senate Bill 1367, passed in the most recent regular legislative 
session, reallocated payments made to the Pool under the clean 
claims rules to the department upon the Pool's dissolution. The 
proposed rule includes that reallocation. 

The rule also substitutes the term "managed care carrier" (MCC) 
for the phrase "HMO or preferred provider carrier," and makes 
nonsubstantive minor language, punctuation, and grammatical 
changes to conform the section to the current language of the 
Insurance and Administrative Codes, and to make the rule easier 
to read, understand, and use. 

§21.2816. Date of Receipt. The rule substitutes the term 
"managed care carrier" (MCC) for the phrase "HMO or preferred 
provider carrier," and makes nonsubstantive minor language, 
punctuation, and grammatical changes to conform the section 
to the current language of the Insurance and Administrative 
Codes, and to make the rule easier to read, understand, and 
use. 

§21.2817. Terms of Contracts. The rule substitutes the term 
"managed care carrier" (MCC) for the phrase "HMO or preferred 
provider carrier," and makes nonsubstantive minor language, 
punctuation, and grammatical changes to conform the section to 
the current language of the Insurance and Administrative Codes, 
and to make the rule easier to read, understand, and use. 

§21.2818. Overpayment of Claims. The rule substitutes the 
term "managed care carrier" (MCC) for the phrase "HMO or pre-
ferred provider carrier," and makes nonsubstantive minor lan-
guage, punctuation, and grammatical changes to conform the 
section to the current language of the Insurance and Adminis-
trative Codes, and to make the rule easier to read, understand, 
and use. 

The rule also corrects the title cited for §21.2809 from "Audits" 
to "Audit Procedures." 

§21.2819. Catastrophic Event. The rule substitutes the term 
"managed care carrier" (MCC) for the phrase "HMO or preferred 
provider carrier," and makes nonsubstantive minor language, 
punctuation, and grammatical changes to conform the section to 
the current language of the Insurance and Administrative Codes, 
and to make the rule easier to read, understand, and use. 

The rule also corrects the address to which an MCC must send 
notice of a catastrophic event, and corrects the titles cited for 
several sections within the rule. 

§21.2820. Identification Cards. The rule substitutes the term 
"managed care carrier" (MCC) for the phrase "HMO or preferred 
provider carrier," and makes nonsubstantive minor language, 
punctuation, and grammatical changes to conform the section to 
the current language of the Insurance and Administrative Codes, 
and to make the rule easier to read, understand, and use. 

The rule adds to this section the statutory requirements for ex-
clusive provider plans, which are not identical to those for HMOs 
and preferred provider plans. 

The rule deletes subsection (c), establishing effective dates for 
that section, as those dates are now obsolete. 

§21.2821. Reporting Requirements. The rule substitutes the 
term "managed care carrier" (MCC) for the phrase "HMO or pre-
ferred provider carrier," and makes nonsubstantive minor lan-
guage, punctuation, and grammatical changes to conform the 
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section to the current language of the Insurance and Adminis-
trative Codes, and to make the rule easier to read, understand, 
and use. 

The rule deletes the text of subsection (c) because it is obsolete. 
The rule changes citations to reflect revisions to 28 TAC Chapter 
19 (Agents' Licensing). The rule also captures the new statutory 
timeline for payment of electronic pharmacy claims. 

The rule amends citations to reflect revisions to 28 TAC Chapter 
19 (Agents' Licensing). 

§21.2822. Administrative Penalties. The rule substitutes the 
term "managed care carrier" (MCC) for the phrase "HMO or pre-
ferred provider carrier," and makes nonsubstantive minor lan-
guage, punctuation, and grammatical changes to conform the 
section to the current language of the Insurance and Adminis-
trative Codes, and to make the rule easier to read, understand, 
and use. 

§21.2823. Applicability to Certain Non-contracting Physicians 
and Providers. The rule substitutes the term "managed care 
carrier" (MCC) for the phrase "HMO or preferred provider car-
rier," and makes nonsubstantive minor language, punctuation, 
and grammatical changes, including to the section's title, to con-
form the section to the current language of the Insurance and 
Administrative Codes, and to make the rule easier to read, un-
derstand, and use. 

The rule amends citations to reflect revisions to 28 TAC Chapter 
19 (Agents' Licensing). 

§21.2824. Applicability. The rule substitutes the term "managed 
care carrier" (MCC) for the phrase "HMO or preferred provider 
carrier," and makes nonsubstantive minor language, punctua-
tion, and grammatical changes to conform the section to the cur-
rent language of the Insurance and Administrative Codes, and 
to make the rule easier to read, understand, and use. 

§21.2825. Severability. The rule amends this section to clarify 
the scope of its severability, and to conform with current state 
law on severability. 

§21.2826. Waiver. This section adds Insurance Code 
§1211.001 (Waiver of Certain Provisions for Certain Federal 
Health Plans) as statutory authority for waiving statutory and 
administrative provisions that do not apply to certain medical 
assistance plans when provided by an MCC. 

The rule amends citations to reflect revisions to both the Insur-
ance and Administrative Codes, deletes repealed provisions, 
and includes as waived the following provisions: Insurance 
Code Chapter 1301, §1301.069 (Services Provided by Certain 
Physicians and Health Care Providers), §1301.162 (Identifi-
cation Card), Subchapter C (Prompt Payment of Claims) and 
C-1 (Other Provisions Relating to Payment of Claims), Chapter 
1213 (Electronic Health Care Transactions), Chapter 843, 
§843.209 (Identification Card) and §843.319 (Certain Required 
Contracts), and Subchapter J (Payment of Claims to Physicians 
and Providers); and Administrative Code Chapter 21, Subchap-
ter T (Submission of Clean Claims), Chapter 3, §3.3703(a)(20) 
(Contracting Requirements), and Chapter 11, §11.901(a)(11) 
(Required Provisions). 

The rule also substitutes the term "managed care carrier" (MCC) 
for the phrase "HMO or preferred provider carrier," and makes 
nonsubstantive minor language, punctuation, and grammatical 
changes to conform the section to the current language of the 

Insurance and Administrative Codes, and to make the rule easier 
to read, understand, and use. 

FISCAL NOTE. Katrina Daniel, associate commissioner for 
the Life, Accident, and Health Section, has determined that 
for each year of the first five years the proposed amendments 
will be in effect, there will be no fiscal impact to state and local 
governments as a result of the enforcement or administration 
of this proposal. There may be start-up costs for reprogram-
ming billing systems to local governmental units that file health 
care claims, including electronic pharmacy claims, subject to 
statutory requirements in Insurance Code §§843.336, 843.339, 
1204.102, 1301.104, and 1301.131, requiring that physicians 
and providers use specified uniform billing forms and suc-
cessor forms. These costs are the result of these statutory 
requirements and not the result of the adoption, administration, 
or enforcement of the rule amendments. The amendments 
included in this proposal are necessary because the NUCC 
and CMS are implementing a new form and discontinuing the 
form required in Insurance Code §§843.336, 1204.102, and 
1301.131 and in current 28 TAC §21.2803(b)(1). There will be 
no measurable effect on local employment or the local economy 
as a result of the proposal. 

PUBLIC BENEFIT/COST NOTE. Associate Commissioner 
Daniel has also determined that for each year of the first five 
years the amendments are in effect, there will be a public benefit 
from increased consistency between standard and nonstandard 
health care transactions, and from continued streamlining and 
standardization of the nonelectronic claims filing and pay-
ment process. The resulting increase in efficiency will benefit 
managed care carriers, physicians, providers, insureds, and 
enrollees. 

Proposed amendments to data elements for the successor form 
are nonsubstantive and so will not result in any new economic 
cost to physicians, providers, or managed care carriers. 

The probable economic cost to persons required to comply with 
the amendments establishing data element requirements for the 
new form results from the statutory requirements of Insurance 
Code §§843.336, 1204.102, and 1301.131 that physicians and 
providers use specified uniform claim billing forms and succes-
sor forms, and not from the adoption, administration, or enforce-
ment of the amendments. NUCC's and CMS's implementation of 
a new form and discontinuation of the previous form make these 
proposed amendments necessary. 

The proposed amendments also increase clarity and consis-
tency by updating the existing rules to reflect legislation on 
electronic pharmacy claim payment timelines, on exclusive 
provider benefit plans, on allocation of certain penalties for late 
and under payment of claims to the Pool, and the reallocation 
of those penalties to the department on the Pool's dissolution. 
Because the proposed amendments incorporate, but do not 
expand, the requirements of statutes already in effect, the 
amendments themselves should not create additional cost. 

Although any increased costs are caused by the legislative re-
quirements implemented by the proposed amendments, rather 
than by the amendments themselves, staff provides the follow-
ing information relevant to implementation costs for affected par-
ties. Estimated personnel costs for reprogramming billing sys-
tems and claims processing systems for compliance with the 
proposed amendments are based on data from the U.S. Depart-
ment of Labor, Bureau of Labor Statistics, as reported in the sur-
vey, Occupational Employment and Wages, May 2012, which 
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indicates that the mean hourly wage for a computer program-
mer employed by an insurance carrier is $36.78, and the mean 
hourly wage for a computer programmer in general is $37.63. 
The amount of time necessary to reprogram a provider's billing 
system or a managed care carrier's claim processing system will 
vary based on the needs of the subject, but the resulting stan-
dardization should preclude any increased administrative costs 
that would otherwise result from billing and processing in the 
absence of a standardized data element set. The amount of 
time necessary to implement the systems changes will also vary 
based on the needs of the subject, but the department notes that 
the NUCC and CMS have undertaken educational efforts asso-
ciated with implementation of the successor form over the last 
year, putting physicians, providers, and managed care carriers 
on notice of pending changes. The department anticipates that 
these educational efforts have resulted in early implementation 
planning by some carriers and providers, reducing the time re-
quired to implement necessary changes, reducing costs associ-
ated with implementation, and generally minimizing the burden 
to the affected parties. The department anticipates that physi-
cians and providers, and managed care carriers will be able to 
implement the changes in compliance with the proposed time-
lines. 

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL AND MICRO BUSINESSES. 
Government Code §2006.002(c) requires that if a proposed rule 
may have an economic impact on small businesses, state agen-
cies must prepare as part of the rulemaking process an eco-
nomic impact statement that assesses the potential impact of 
the proposed rule on small businesses and a regulatory flexibil-
ity analysis that considers alternative methods of achieving the 
purpose of the rule. Government Code §2006.001(2) defines 
"small business" as a legal entity, including a corporation, part-
nership, or sole proprietorship, that is formed for the purpose 
of making a profit, is independently owned and operated, and 
has fewer than 100 employees or less than $6 million in annual 
gross receipts. Government Code §2006.001(1) defines "micro 
business" similarly to "small business" but specifies that such a 
business may not have more than 20 employees. Government 
Code §2006.002(f) requires a state agency to adopt provisions 
concerning micro businesses that are uniform with those provi-
sions outlined in Government Code §2006.002(b) - (d) for small 
businesses. 

The effect on small and micro-businesses should be the same 
as that for the larger entities. As already stated, the costs as-
sociated with compliance with the proposed amendments will 
vary based on the individual needs of the subject, but the mean 
hourly rate for a computer programmer should be substantially 
the same regardless of whether the subject is a small, micro-, 
or large business. It is neither legal nor feasible to waive the re-
quirements of the section for small or micro-businesses as con-
templated by Government Code §2006.001. Insurance Code 
§1204.102 applies to all providers who seek payment or reim-
bursement under a health benefit plan and to all issuers of health 
benefit plans. The exemption of small or micro-businesses from 
the adoption of the proposed amendments or the adoption of 
separate compliance standards for small or micro-businesses 
would undermine the standardization of nonelectronic billing and 
claims payment processes achieved through the implementation 
of Insurance Code §§843.336, 1204.102, and 1301.131. 

TAKINGS IMPACT ASSESSMENT. The department has de-
termined that no private real property interests are affected by 
this proposal and that this proposal does not restrict or limit an 

owner's right to property that would otherwise exist in the ab-
sence of government action, and so does not constitute a taking 
or require a takings impact assessment under the Government 
Code §2007.043. 

REQUEST FOR PUBLIC COMMENT. If you wish to comment 
on the proposal, you must do so in writing no later than 5:00 
p.m. on Sunday, December 15, 2013. TDI requires two copies 
of your comments. Send one copy to Sara Waitt, general 
counsel, by email at: chiefclerk@tdi.texas.gov or by mail at 
Mail Code 113-2A, Texas Department of Insurance, Office of 
the Chief Clerk, P.O. Box 149104, Austin, Texas 78714-9104. 
Send the other copy to Patricia Brewer by email at: LHLcom-
ments@tdi.texas.gov or by mail at: Mail Code 107-2A, Texas 
Department of Insurance, Regulatory Matters, P.O. Box 149104, 
Austin, Texas 78714-9104. 

The commissioner will consider the adoption of the proposed 
amendments in a public hearing under Docket No. 2757 sched-
uled for December 12, 2013, at 9:00 a.m. in Room 100 of the 
William P. Hobby, Jr. State Office Building, 333 Guadalupe 
Street, Austin, Texas. The commissioner will consider written 
and oral comments presented at the hearing. 

STATUTORY AUTHORITY. TDI proposes the amended rule 
under Insurance Code §§843.336, 1301.131, 1204.102, 
and 36.001. Section 843.336(b) and §1301.131(a) provide 
that nonelectronic claims by physicians and noninstitutional 
providers are clean claims if the claims are submitted using 
form CMS-1500 or, if adopted by the commissioner by rule, a 
successor to that form developed by the NUCC or its successor. 
Section 843.336(c) and §1301.131(b) further provide that a non-
electronic claim by an institutional provider is a clean claim if the 
claim is submitted using form UB-92 CMS-1450 or, if adopted by 
the commissioner by rule, a successor to that form developed 
by the NUBC. Section 843.336(d) and §1301.131(c) authorize 
the commissioner to adopt rules that specify the information that 
must be entered into the appropriate fields on the applicable 
claim form for a claim to be a clean claim. Section 1204.102 
requires a provider who seeks payment or reimbursement under 
a health benefit plan and the health benefit plan issuer that 
issued the plan to use uniform billing forms CMS-1500, UB-82 
CMS-1450, or successor forms to those forms developed by 
the NUBC or its successor. Section 36.001 provides that the 
commissioner of insurance may adopt any rules necessary and 
appropriate to implement the powers and duties of the Texas 
Department of Insurance under the Insurance Code and other 
laws of this state. 

CROSS REFERENCE TO STATUTE. All statutes cited be-
low are in the Insurance Code unless otherwise noted. The 
following statutes are affected by this proposal: §§843.151, 
843.336 - 843.340, 843.342 - 843.344, 843.347 - 843.351, 
843.353, 843.3385, 1204.102, 1301.007, 1301.108, 1301.062, 
1301.069, 1301.0041, 1301.0042, 1301.102 - 1301.105, 
1301.107, 1301.109, 1301.132 - 1301.135, 1301.137, 1301.138, 
1301.1021, 1301.1051, 1301.1052, 1301.1054, 1301.1581 and 
SB1367 (83rd Legislature, Regular Session). 

§21.2801. Purpose and Scope. 
The purpose of this subchapter is to specify the definitions and proce-
dures necessary to implement Insurance Code Chapters 843 and 1301 
[Article 3.70-3C (Preferred Provider Benefit Plans) and Chapter 843 
of the Insurance Code] relating to clean claims and prompt payment 
of physician and provider claims. This subchapter applies to all 
nonelectronic [non-electronic] and electronic claims submitted by 
contracted physicians or providers for services or benefits provided to 
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insureds of preferred provider carriers, insureds of exclusive provider 
carriers, and enrollees of health maintenance organizations. The 
subchapter also has limited applicability to noncontracted physicians 
and providers. This subchapter does not apply to an exclusive provider 
benefit plan regulated under Chapter 3, Subchapter KK of this title 
(relating to Exclusive Provider Benefit Plan) written by an insurer 
under a contract with the Health and Human Services Commission to 
provide services under the Texas Children's Health Insurance Program 
or Medicaid. 

§21.2802. Definitions. 

The following words and terms when used in this subchapter [shall] 
have the following meanings unless the context clearly indicates oth-
erwise: 

(1) Audit--A procedure authorized by and described in 
§21.2809 of this title (relating to Audit Procedures) under which a 
managed care carrier (MCC)[an HMO or preferred provider carrier] 
may investigate a claim beyond the statutory claims payment period 
without incurring penalties under §21.2815 of this title (relating to 
Failure to Meet the Statutory Claims Payment Period). 

(2) (No change.) 

(3) Billed charges--The charges for medical care or health 
care services included on a claim submitted by a physician or a 
provider. For purposes of this subchapter, billed charges must comply 
with all other applicable requirements of law, including [Texas] Health 
and Safety Code §311.0025, [Texas] Occupations Code §105.002, and 
[Texas] Insurance Code Chapter 552. 

(4) (No change.) 

(5) Catastrophic event--An event, including an act [acts] 
of God, civil or military authority, or [acts of] public enemy;[,] war, 
accident, fire, explosion, [accidents, fires, explosions,] earthquake, 
windstorm, flood, or organized labor stoppage, [stoppages,] that can-
not reasonably be controlled or avoided and that causes an interruption 
in the claims submission or processing activities of an entity for more 
than two consecutive business days. 

(6) Clean claim--

(A) For nonelectronic [non-electronic] claims, a claim 
submitted by a physician or a provider for medical care or health care 
services rendered to an enrollee under a health care plan or to an insured 
under a health insurance policy that includes: 

(i) the required data elements set forth in 
§21.2803(b) or (c) of this title (relating to Elements of a Clean Claim); 
and 

(ii) if applicable, the amount paid by the primary 
plan or other valid coverage under [pursuant to] §21.2803(d) of this 
title [(relating to Elements of a Clean Claim)]; 

(B) For electronic claims, a claim submitted by a physi-
cian or a provider for medical care or health care services rendered to 
an enrollee under a health care plan or to an insured under a health 
insurance policy using the ASC X12N 837 format and in compliance 
with all applicable federal laws related to electronic health care claims, 
including applicable implementation guides, companion guides, and 
trading partner agreements. 

(7) (No change.) 

(8) Contracted rate--Fee or reimbursement amount for a 
preferred provider's services, treatments, or supplies as established by 
agreement between the preferred provider and the MCC [HMO or pre-
ferred provider]. 

(9) (No change.) 

(10) Deficient claim--A submitted claim that does not com-
ply with the requirements of §21.2803(b), (c), or (e) of this title. 

(11) (No change.) 

(12) Duplicate claim--Any claim submitted by a physician 
or a provider for the same health care service provided to a particular 
individual on a particular date of service that was included in a previ-
ously submitted claim. The term does not include: 

(A) corrected claims;[,] or 

(B) claims submitted by a physician or a provider at the 
request of the MCC [HMO or preferred provider carrier]. 

(13) Exclusive provider carrier--An insurer that issues an 
exclusive provider benefit plan as provided by Insurance Code Chapter 
1301. 

(14) [(13)] HMO--A health maintenance organization as 
defined by Insurance Code §843.002(14). 

(15) [(14)] HMO delivery network--As defined by Insur-
ance Code §843.002(15). 

(16) [(15)] Institutional provider--An institution providing 
health care services, including but not limited to hospitals, other li-
censed inpatient centers, ambulatory surgical centers, skilled nursing 
centers, and residential treatment centers. 

(17) MCC or managed care carrier--An HMO, a preferred 
provider carrier, or an exclusive provider carrier, except as otherwise 
prohibited under federal law. 

(18) [(16)] NPI number--The National Provider Identifier 
standard unique health identifier number for health care providers as-
signed under [pursuant to] 45 Code of Federal Regulations Part 162 
Subpart D[,] or a successor rule. 

(19) [(17)] Occurrence span code--The code used [utilized] 
by the Centers for Medicare and Medicaid Services (CMS) [CMS] to 
define a specific event relating to the billing period. 

(20) [(18)] Patient control number--A unique alphanu-
meric identifier assigned by the institutional provider to facilitate 
retrieval of individual financial records and posting of payment. 

(21) [(19)] Patient financial responsibility--Any portion of 
the contracted rate for which the patient is responsible under [pursuant 
to] the terms of the patient's health benefit plan. 

(22) [(20)] Patient discharge status code [Patient-status-at-
discharge code]--The code used [utilized] by CMS to indicate the pa-
tient's status at the time of discharge or billing. 

(23) [(21)] Physician--Anyone licensed to practice 
medicine in this state. 

(24) [(22)] Place of service code--The codes used [utilized] 
by CMS that identify the place at which the service was rendered. 

(25) Point of Origin for Admission or Visit code--The code 
used by CMS to indicate the source of an inpatient admission. 

(26) [(23)] Preferred provider--

(A) with regard to a preferred provider carrier or an ex-
clusive provider carrier, a preferred provider as defined by Insurance 
Code §1301.001; and [(Definitions).] 

(B) with regard to an HMO:[,] 
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(i) a physician, as defined by Insurance Code 
§843.002[(22)], who is a member of that HMO's delivery network; or 

(ii) a provider, as defined by Insurance Code 
§843.002[(24)], who is a member of that HMO's delivery network. 

(27) [(24)] Preferred provider carrier--An insurer that is-
sues a preferred provider benefit plan as provided by Insurance Code 
Chapter 1301. The term does not include an insurer that issues an ex-
clusive provider benefit plan as provided by Insurance Code Chapter 
1301. 

(28) [(25)] Primary plan--As defined in §3.3506 of this ti-
tle (relating to Use of the Terms "Plan," "Primary Plan," "Secondary 
Plan," and "This Plan" in Policies, Certificates, and Contracts), or in a 
successor rule adopted by the commissioner. 

(29) [(26)] Procedure code--Any alphanumeric code 
representing a service or treatment that is part of a medical code set 
that is adopted by CMS as required by federal statute and valid at the 
time of service. In the absence of an existing federal code, and for 
nonelectronic [non-electronic] claims only, this definition may also 
include local codes developed specifically by Medicaid, Medicare, or 
an MCC [an HMO or preferred provider carrier] to describe a specific 
service or procedure. 

(30) [(27)] Provider--Any practitioner, institutional 
provider, or other person or organization that furnishes health care 
services and that is licensed or otherwise authorized to practice in this 
state, other than a physician. 

(31) [(28)] Revenue code--The code assigned by CMS to 
each cost center for which a separate charge is billed. 

(32) [(29)] Secondary plan--As defined in §3.3506 of this 
title, or in a successor rule adopted by the commissioner. 

[(30) Source of admission code--The code utilized by CMS 
to indicate the source of an inpatient admission.] 

(33) [(31)] Statutory claims payment period--

(A) the 45 calendar days during [45-calendar-day pe-
riod in] which an MCC must pay or deny a claim [HMO or preferred 
provider carrier shall make claim payment or denial], in whole or in 
part, after receipt of a nonelectronic [non-electronic] clean claim under 
[pursuant to] Insurance Code Chapters 843 and 1301, and any extended 
period permitted under §21.2804 of this title (relating to Requests for 
Additional Information from Treating Provider) or §21.2819 of this ti-
tle (relating to Catastrophic Event); 

(B) the 30 calendar days during [30-calendar-day 
period in] which an MCC must pay or deny a claim [HMO or preferred 
provider carrier shall make claim payment or denial], in whole or in 
part, after receipt of an electronically submitted clean claim under 
[pursuant to] Insurance Code Chapters 843 and 1301, and any ex-
tended period permitted under §21.2804 or §21.2819 of this title; [or] 

(C) the 21 calendar days during [21-calendar-day pe-
riod in] which an MCC must pay a claim [HMO or preferred provider 
carrier shall make claim payment] after affirmative adjudication of 
a [an electronically submitted clean] claim for a prescription benefit 
that is not electronically submitted under [pursuant to] Insurance 
Code Chapters 843 and 1301[,] and §21.2814 of this title (relating to 
[Electronic] Adjudication of Prescription Benefits), and any extended 
period permitted under §21.2804 or §21.2819; or[.] 

(D) the 18 calendar days during which an MCC must 
make a claim payment after affirmative adjudication of an electroni-
cally submitted claim for a prescription benefit under Insurance Code 

Chapters            
period permitted under §21.2804 or §21.2819. 

(34) [(32)] Subscriber--If individual coverage, the individ-
ual who is the contract holder and is responsible for payment of pre-
miums to the MCC [HMO or preferred provider carrier]; or if group 
coverage, the individual who is the certificate holder and whose em-
ployment or other membership status, except for family dependency, 
is the basis for eligibility for enrollment in a group health benefit plan 
issued by the MCC [HMO or preferred provider carrier]. 

(35) [(33)] Type of bill code--The three-digit alphanumeric 
code used [utilized] by CMS to identify the type of facility, the type of 
care, and the sequence of the bill in a particular episode of care. 

§21.2803. Elements of a Clean Claim. 
(a) Filing a clean claim [Clean Claim]. A physician or a 

provider submits a clean claim by providing to an MCC [HMO, 
preferred provider carrier,] or any other entity designated for receipt of 
claims under [pursuant to] §21.2811 of this title (related to Disclosure 
of Processing Procedures): 

(1) for nonelectronic [non-electronic] claims other than 
dental claims, the required data elements specified in subsection (b) of 
this section;[,] 

(2) [or] for nonelectronic [non-electronic] dental claims 
filed with an HMO, the required data elements specified in subsection 
(c) of this section; 

(3) [(2)] for electronic claims and for electronic dental 
claims filed with an HMO, the required data elements specified in 
subsections (e) and (f) of this section; and 

(4) [(3)] if applicable, any coordination of benefits or 
nonduplication [non-duplication] of benefits information under 
[pursuant to] subsection (d) of this section. 

(b) Required data elements. CMS has developed claim forms 
that [which] provide much of the information needed to process claims. 
Insurance Code Chapter 1204 identifies two of these forms, HCFA 
1500 and UB-82/HCFA, and their successor forms, as required for the 
submission of certain claims. The terms in paragraphs (1) - (3) [(4)] of 
this subsection are based on [upon] the terms CMS used on successor 
forms CMS-1500 (02/12), CMS-1500 (08/05)[, CMS-1500 (12/90)], 
UB-04 CMS-1450, and (UB-04) [UB-92 CMS-1450]. The parenthet-
ical information following each term and data element refers to the 
applicable CMS claim form and the field number to which that term 
corresponds on the CMS claim form. Mandatory form usage dates and 
optional form transition dates for nonelectronic claims filed or refiled 
[re-filed] by physicians or noninstitutional providers are set forth in 
paragraphs (1) and (2) of this subsection. Mandatory form usage dates 
and optional form transition dates for nonelectronic claims filed or 
refiled [re-filed] by institutional providers are set forth in paragraph 
(3) [paragraphs (3) and (4)] of this subsection. 

(1) Required form and data elements for physicians or non-
institutional providers for claims filed or refiled on or after the later 
of April 1, 2014, or the earliest compliance date required by CMS 
for mandatory use of the CMS-1500 (02/12) claim form for Medi-
care claims. The CMS-1500 (02/12) claim form and the data elements 
described in this paragraph are required for claims filed or refiled by 
physicians or noninstitutional providers on or after the later of these 
two dates: April 1, 2014, or the earliest compliance date required by 
CMS for mandatory use of the CMS-1500 (02/12) claim form for Medi-
care claims. The CMS-1500 (02/12) claim form must be completed in 
compliance with the special instructions applicable to the data elements 
as described by this paragraph for clean claims filed by physicians and 
noninstitutional providers. Further, upon notification that an MCC is 

843 and 1301 and §21.2814 of this title, and any extended
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prepared to accept claims filed or refiled on form CMS-1500 (02/12), 
a physician or noninstitutional provider may submit claims on form 
CMS-1500 (02/12) prior to the mandatory use date described in this 
paragraph, subject to the required data elements set forth in this para-
graph. 

(A) subscriber's or patient's plan ID number 
(CMS-1500 (02/12), field 1a) is required; 

(B) patient's name (CMS-1500 (02/12), field 2) is re-
quired; 

(C) patient's date of birth and sex (CMS-1500 (02/12), 
field 3) are required; 

(D) subscriber's name (CMS-1500 (02/12), field 4) is 
required if shown on the patient's ID card; 

(E) patient's address (street or P.O. Box, city, state, ZIP 
Code) (CMS-1500 (02/12), field 5) is required; 

(F) patient's relationship to subscriber (CMS-1500 
(02/12), field 6) is required; 

(G) subscriber's address (street or P.O. Box, city, state, 
ZIP Code) (CMS-1500 (02/12), field 7) is required, but the physician 
or the provider may enter "same" if the subscriber's address is the same 
as the patient's address required by subparagraph (E) of this paragraph; 

(H) other insured's or enrollee's name (CMS-1500 
(02/12), field 9) is required if the patient is covered by more than one 
health benefit plan, generally in situations described in subsection (d) 
of this section. If the required data element specified in subparagraph 
(N) of this paragraph, "disclosure of any other health benefit plans," is 
answered "Yes," this element is required unless the physician or the 
provider submits with the claim documented proof that the physician 
or the provider has made a good faith but unsuccessful attempt to 
obtain from the enrollee or the insured any of the information needed 
to complete this data element; 

(I) other insured's or enrollee's policy or group number 
(CMS-1500 (02/12), field 9a) is required if the patient is covered by 
more than one health benefit plan, generally in situations described in 
subsection (d) of this section. If the required data element specified 
in subparagraph (N) of this paragraph, "disclosure of any other health 
benefit plans," is answered "Yes," this element is required unless the 
physician or the provider submits with the claim documented proof that 
the physician or the provider has made a good faith but unsuccessful 
attempt to obtain from the enrollee or the insured any of the information 
needed to complete this data element; 

(J) other insured's or enrollee's HMO or insurer name 
(CMS-1500 (02/12), field 9d) is required if the patient is covered by 
more than one health benefit plan, generally in situations described in 
subsection (d) of this section. If the required data element specified 
in subparagraph (N) of this paragraph, "disclosure of any other health 
benefit plans," is answered "Yes," this element is required unless the 
physician or the provider submits with the claim documented proof that 
the physician or the provider has made a good faith but unsuccessful 
attempt to obtain from the enrollee or the insured any of the information 
needed to complete this data element; 

(K) whether the patient's condition is related to employ-
ment, auto accident, or other accident (CMS-1500 (02/12), field 10) is 
required, but facility-based radiologists, pathologists, or anesthesiolo-
gists must enter "N" if the answer is "No" or if the information is not 
available; 

(L) subscriber's policy number (CMS-1500 (02/12), 
field 11) is required; 

(M) HMO or insurance company name (CMS-1500 
(02/12), field 11c) is required; 

(N) disclosure of any other health benefit plans (CMS-
1500 (02/12), field 11d) is required; 

(i) if answered "Yes," then: 

(I) data elements specified in subparagraphs (H) 
- (J) of this paragraph are required unless the physician or the provider 
submits with the claim documented proof that the physician or the 
provider has made a good faith but unsuccessful attempt to obtain from 
the enrollee or the insured any of the information needed to complete 
the data elements in subparagraphs (H) - (J) of this paragraph; 

(II) when submitting claims to secondary payor 
MCCs the data element specified in subparagraph (GG) of this para-
graph is required; 

(ii) if answered "No," the data elements specified in 
subparagraphs (H) - (J) of this paragraph are not required if the physi-
cian or the provider has on file a document signed within the past 12 
months by the patient or authorized person stating that there is no other 
health care coverage; although the submission of the signed document 
is not a required data element, the physician or the provider must sub-
mit a copy of the signed document to the MCC upon request; 

(O) patient's or authorized person's signature or a no-
tation that the signature is on file with the physician or the provider 
(CMS-1500 (02/12), field 12) is required; 

(P) subscriber's or authorized person's signature or a no-
tation that the signature is on file with the physician or the provider 
(CMS-1500 (02/12), field 13) is required; 

(Q) date of injury (CMS-1500 (02/12), field 14) is re-
quired if due to an accident; 

(R) when applicable, the physician or the provider must 
enter the name of the referring primary care physician, specialty physi-
cian, hospital, or other source (CMS-1500 (02/12), field 17); however, 
if there is no referral, the physician or the provider must enter "Self-re-
ferral" or "None"; 

(S) if there is a referring physician noted in CMS-1500 
(02/12), field 17, the physician or the provider must enter the ID Num-
ber of the referring primary care physician, specialty physician, or hos-
pital (CMS-1500 (02/12), field 17a); 

(T) if there is a referring physician noted in CMS-1500 
(02/12), field 17, the physician or the provider must enter the NPI num-
ber of the referring primary care physician, specialty physician, or hos-
pital (CMS-1500 (02/12), field 17b) if the referring physician is eligible 
for an NPI number; 

(U) for diagnosis codes or nature of illness or injury 
(CMS-1500 (02/12), field 21), the physician or the provider: 

(i) must identify the ICD code version being used by 
entering either the number "9" to indicate the ICD-9-CM or the number 
"0" to indicate the ICD-10-CM between the vertical, dotted lines in the 
upper right-hand portion of the field; 

(ii) must enter at least one diagnosis code, and 

(iii) may enter up to 12 diagnosis codes, but the pri-
mary diagnosis must be entered first; 

(V) verification number is required (CMS-1500 
(02/12), field 23) if services have been verified as provided by 
§19.1719 of this title (relating to Verification for Health Maintenance 
Organizations and Preferred Provider Benefit Plans). If no verification 
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has been provided, a prior authorization number (CMS-1500 (02/12), 
field 23) is required when prior authorization is required and granted; 

(W) date(s) of service (CMS-1500 (02/12), field 24A) 
is required; 

(X) place of service code(s) (CMS-1500 (02/12), field 
24B) is required; 

(Y) procedure/modifier code(s) (CMS-1500 (02/12), 
field 24D) is required. If a physician or a provider uses an unlisted 
or not classified procedure code or a National Drug Code (NDC), 
the physician or provider must enter a narrative description of the 
procedure or the NDC in the shaded area above the corresponding 
completed service line; 

(Z) diagnosis code by specific service (CMS-1500 
(02/12), field 24E) is required with the first code linked to the applica-
ble diagnosis code for that service in field 21; 

(AA) charge for each listed service (CMS-1500 
(02/12), field 24F) is required; 

(BB) number of days or units (CMS-1500 (02/12), field 
24G) is required; 

(CC) the NPI number of the rendering physician or 
provider (CMS-1500 (02/12), field 24J, unshaded portion) is required 
if the rendering provider is not the billing provider listed in CMS-1500 
(02/12), field 33, and if the rendering physician or provider is eligible 
for an NPI number; 

(DD) physician's or provider's federal tax ID number 
(CMS-1500 (02/12), field 25) is required; 

(EE) whether assignment was accepted (CMS-1500 
(02/12), field 27) is required if assignment under Medicare has been 
accepted; 

(FF) total charge (CMS-1500 (02/12), field 28) is re-
quired; 

(GG) amount paid (CMS-1500 (02/12), field 29) is re-
quired if an amount has been paid to the physician or the provider sub-
mitting the claim by the patient or subscriber, or on behalf of the patient 
or subscriber or by a primary plan in compliance with subparagraph (N) 
of this paragraph and as required by subsection (d) of this section; 

(HH) if the claim is a duplicate claim, a "D" is required; 
if the claim is a corrected claim, a "C" is required (CMS-1500 (02/12), 
field 30); 

(II) signature of physician or provider or a notation that 
the signature is on file with the MCC (CMS-1500 (02/12), field 31) is 
required; 

(JJ) name and address of the facility where services 
were rendered, if other than home, (CMS-1500 (02/12), field 32) is 
required; 

(KK) the NPI number of the facility where services 
were rendered, if other than home, (CMS-1500 (02/12), field 32a) is 
required if the facility is eligible for an NPI; 

(LL) physician's or provider's billing name, address, 
and telephone number (CMS-1500 (02/12), field 33) is required; 

(MM) the NPI number of the billing provider (CMS-
1500 (02/12), field 33a) is required if the billing provider is eligible for 
an NPI number; and 

(NN) provider number (CMS-1500 (02/12), field 33b) 
is required if the MCC required provider numbers and gave notice of 
the requirement to physicians and providers prior to June 17, 2003. 

(2) [(1)] Required form and data elements for physicians 
or noninstitutional providers for claims filed or refiled before the later 
of April 1, 2014 [re-filed on or after the later of July 18, 2007], or 
the earliest compliance date required by CMS for mandatory use of 
the CMS-1500 (02/12) claim form [CMS-1500 (08/05)] for Medicare 
claims. The CMS-1500 (08/05) claim form [CMS-1500 (12/90)] and 
the data elements described in this paragraph are required for claims 
filed or refiled [re-filed] by physicians or noninstitutional providers be-
fore the later of these two dates: April 1, 2014 [(July 18, 2007)], or 
the earliest compliance date required by CMS for mandatory use of 
the CMS-1500 (02/12) claim form [CMS-1500 (08/05)] for Medicare 
claims. The CMS-1500 (08/05) claim form [CMS-1500 (12/90)] must 
be completed in compliance [accordance] with the special instructions 
applicable to the data element as described in this paragraph for clean 
claims filed by physicians and noninstitutional providers. However, 
upon notification that an MCC [HMO or preferred provider carrier] is 
prepared to accept claims filed or refiled [re-filed] on form CMS-1500 
(02/12) [CMS-1500 (08/05)], a physician or noninstitutional provider 
may submit claims on form CMS-1500 (02/12) [CMS-1500 (08/05)] 
prior to the subsection (b)(1) mandatory use date described in this para-
graph, subject to the subsection (b)(1) required data elements set forth 
in this paragraph. 

(A) subscriber's or patient's [subscriber's/patient's] plan 
ID number (CMS-1500 (08/05), field 1a) is required; 

(B) patient's name (CMS-1500 (08/05), field 2) is re-
quired; 

(C) patient's date of birth and sex [gender] (CMS-1500 
(08/05), field 3) is required; 

(D) subscriber's name (CMS-1500 (08/05), field 4) is 
required, if shown on the patient's ID card; 

(E) patient's address (street or P.O. Box, city, state, ZIP 
Code) (CMS-1500 (08/05), field 5) is required; 

(F) patient's relationship to subscriber (CMS-1500 
(08/05), field 6) is required; 

(G) subscriber's address (street or P.O. Box, city, state, 
ZIP Code) (CMS-1500 (08/05), field 7) is required, but physician or 
provider may enter "same" if the subscriber's address is the same as the 
patient's address required by subparagraph (E) of this paragraph; 

(H) other insured's or enrollee's name (CMS-1500 
(08/05), field 9) is required if the patient is covered by more than one 
health benefit plan, generally in situations described in subsection (d) 
of this section. If the required data element specified in subparagraph 
(Q) of this paragraph [(1)(Q) of this subsection], "disclosure of any 
other health benefit plans," is answered "yes," this element is required 
unless the physician or the provider submits with the claim docu-
mented proof that the physician or the provider has made a good faith 
but unsuccessful attempt to obtain from the enrollee or the insured any 
of the information needed to complete this data element; 

(I) other insured's or enrollee's policy or group 
[policy/group] number (CMS-1500 (08/05), field 9a) is required if the 
patient is covered by more than one health benefit plan, generally in 
situations described in subsection (d) of this section. If the required 
data element specified in subparagraph (Q) of this paragraph [(1)(Q) 
of this subsection], "disclosure of any other health benefit plans," is 
answered "yes," this element is required unless the physician or the 
provider submits with the claim documented proof that the physician 
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or the provider has made a good faith but unsuccessful attempt to 
obtain from the enrollee or the insured any of the information needed 
to complete this data element; 

(J) other insured's or enrollee's date of birth (CMS-1500 
(08/05), field 9b) is required if the patient is covered by more than one 
health benefit plan, generally in situations described in subsection (d) 
of this section. If the required data element specified in subparagraph 
(Q) of this paragraph [(1)(Q) of this subsection], "disclosure of any 
other health benefit plans," is answered "yes," this element is required 
unless the physician or the provider submits with the claim documented 
proof that the physician or the provider has made a good faith but un-
successful attempt to obtain from the enrollee or the insured any of the 
information needed to complete this data element; 

(K) other insured's or enrollee's plan name (employer, 
school, etc.), (CMS-1500 (08/05), field 9c) is required if the patient is 
covered by more than one health benefit plan, generally in situations 
described in subsection (d) of this section. If the required data element 
specified in subparagraph (Q) of this paragraph [(1)(Q) of this subsec-
tion], "disclosure of any other health benefit plans," is answered "yes," 
this element is required unless the physician or the provider submits 
with the claim documented proof that the physician or the provider has 
made a good faith but unsuccessful attempt to obtain from the enrollee 
or the insured any of the information needed to complete this data ele-
ment. If the field is required and the physician or the provider is a fa-
cility-based radiologist, pathologist, or anesthesiologist with no direct 
patient contact, the physician or the provider must either enter the in-
formation or enter "NA" (not available) if the information is unknown; 

(L) other insured's or enrollee's HMO or insurer name 
(CMS-1500 (08/05), field 9d) is required if the patient is covered by 
more than one health benefit plan, generally in situations described in 
subsection (d) of this section. If the required data element specified in 
subparagraph (Q) of this paragraph [(1)(Q) of this subsection], "disclo-
sure of any other health benefit plans," is answered "yes," this element 
is required unless the physician or the provider submits with the claim 
documented proof that the physician or the provider has made a good 
faith but unsuccessful attempt to obtain from the enrollee or the insured 
any of the information needed to complete this data element; 

(M) whether the patient's condition is related to em-
ployment, auto accident, or other accident (CMS-1500 (08/05), field 
10) is required, but facility-based radiologists, pathologists, or anes-
thesiologists must [shall] enter "N" if the answer is "No" or if the in-
formation is not available; 

(N) if the claim is a duplicate claim, a "D" is required; 
if the claim is a corrected claim, a "C" is required (CMS-1500 (08/05), 
field 10d); 

(O) subscriber's policy number (CMS-1500 (08/05), 
field 11) is required; 

(P) HMO or insurance company name (CMS-1500 
(08/05), field 11c) is required; 

(Q) disclosure of any other health benefit plans (CMS-
1500 (08/05), field 11d) is required; 

(i) if answered "yes," then: 

(I) data elements specified in subparagraphs (H) 
- (L) of this paragraph [(1)(H) - (L) of this subsection] are required un-
less the physician or the provider submits with the claim documented 
proof that the physician or the provider has made a good faith but un-
successful attempt to obtain from the enrollee or the insured any of the 
information needed to complete the data elements in subparagraphs (H) 
- (L) of this paragraph [(1)(H) - (L) of this subsection]; 

(II) the data element specified in subparagraph 
(KK) of this paragraph [(1)(II) of this subsection] is required when sub-
mitting claims to secondary payor MCCs [HMOs or preferred provider 
carriers]; 

(ii) if answered "no," the data elements specified in 
subparagraphs (H) - (L) of this paragraph [(1)(H) - (L) of this subsec-
tion] are not required if the physician or the provider has on file a doc-
ument signed within the past 12 months by the patient or authorized 
person stating that there is no other health care coverage; although the 
submission of the signed document is not a required data element, the 
physician or the provider must [shall] submit a copy of the signed doc-
ument to the MCC [HMO or preferred provider carrier] upon request; 

(R) patient's or authorized person's signature or a no-
tation that the signature is on file with the physician or the provider 
(CMS-1500 (08/05), field 12) is required; 

(S) subscriber's or authorized person's signature or a no-
tation that the signature is on file with the physician or the provider 
(CMS-1500 (08/05), field 13) is required; 

(T) date of injury (CMS-1500 (08/05), field 14) is re-
quired if due to an accident; 

(U) when applicable, the physician or the provider must 
[shall] enter the name of the referring primary care physician, specialty 
physician, hospital, or other source (CMS-1500 (08/05), field 17); how-
ever, if there is no referral, the physician or the provider must [shall] 
enter "Self-referral" or "None"; 

(V) if there is a referring physician noted in CMS-1500 
(08/05), field 17, the physician or the provider must [shall] enter the ID 
Number of the referring primary care physician, specialty physician, or 
hospital (CMS-1500 (08/05), field 17a); 

(W) [for claims filed or re-filed on or after May 23, 
2008,] if there is a referring physician noted in CMS-1500 (08/05), field 
17, the physician or the provider must [shall] enter the NPI number of 
the referring primary care physician, specialty physician, or hospital 
(CMS-1500 (08/05), field 17b) if the referring physician is eligible for 
an NPI number; 

(X) narrative description of procedure (CMS-1500 
(08/05), field 19) is required when a physician or a provider uses an 
unlisted or unclassified [not classified] procedure code or an NDC 
code for drugs; 

(Y) for diagnosis codes or nature of illness or injury 
(CMS-1500 (08/05), field 21), up to four diagnosis codes may be en-
tered, but at least one is required, but the [(]primary diagnosis must be 
entered first[)]; 

(Z) verification number (CMS-1500 (08/05), field 23) 
is required if services have been verified under [pursuant to] §19.1719 
[§19.1724] of this title (relating to Verification for Health Maintenance 
Organizations and Preferred Provider Benefit Plans). If no verification 
has been provided, a prior authorization number (CMS-1500 (08/05), 
field 23) is required when prior authorization is required and granted; 

(AA) date(s) of service (CMS-1500 (08/05), field 24A) 
is required; 

(BB) place of service code(s) (CMS-1500 (08/05), field 
24B) is required; 

(CC) procedure/modifier code (CMS-1500 (08/05), 
field 24D) is required; 
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(DD) diagnosis code by specific service (CMS-1500 
(08/05), field 24E) is required with the first code linked to the applica-
ble diagnosis code for that service in field 21; 

(EE) charge for each listed service (CMS-1500 (08/05), 
field 24F) is required; 

(FF) number of days or units (CMS-1500 (08/05), field 
24G) is required; 

(GG) [for claims filed or re-filed on or after May 23, 
2008,] the NPI number of the rendering physician or provider (CMS-
1500 (08/05), field 24J, unshaded portion) is required if the rendering 
provider is not the billing provider listed in CMS-1500 (08/05), field 
33, and if the rendering physician or provider is eligible for an NPI 
number; 

(HH) physician's or provider's federal tax ID number 
(CMS-1500 (08/05), field 25) is required; 

(II) whether assignment was accepted (CMS-1500 
(08/05), field 27) is required if assignment under Medicare has been 
accepted; 

(JJ) total charge (CMS-1500 (08/05), field 28) is 
required; 

(KK) amount paid (CMS-1500 (08/05), field 29) is re-
quired if an amount has been paid to the physician or the provider sub-
mitting the claim by the patient or subscriber, or on behalf of the pa-
tient or subscriber or by a primary plan to comply [in accordance] with 
subparagraph (Q) of this paragraph [(1)(P) of this subsection] and as 
required by subsection (d) of this section; 

(LL) signature of physician or provider or a notation 
that the signature is on file with the MCC [HMO or preferred provider 
carrier] (CMS-1500 (08/05), field 31) is required; 

(MM) name and address of the facility where services 
were rendered, [(]if other than home[)] (CMS-1500 (08/05), field 32) 
is required; 

(NN) [for claims filed or re-filed on or after May 23, 
2008,] the NPI number of the facility where services were [are] ren-
dered, [(]if other than home[)] (CMS-1500 (08/05), field 32a) is re-
quired if the facility is eligible for an NPI; 

(OO) physician's or provider's billing name, address, 
and telephone number (CMS-1500 (08/05), field 33) is required; 

(PP) [for claims filed or re-filed on or after May 23, 
2008,] the NPI number of the billing provider (CMS-1500 (08/05), field 
33a) is required if the billing provider is eligible for an NPI number; 
and 

(QQ) provider number (CMS-1500 (08/05), field 33b) 
is required if the MCC [HMO or preferred provider carrier] required 
provider numbers and gave notice of the requirement to physicians and 
providers prior to June 17, 2003. 

[(2) Required form and data elements for physicians or 
noninstitutional providers for claims filed or re-filed before the later 
of July 18, 2007, or the earliest compliance date required by CMS for 
mandatory use of the CMS-1500 (08/05) for Medicare claims. The 
CMS-1500 (12/90) and the data elements described in this paragraph 
are required for claims filed or re-filed by physicians or noninstitu-
tional providers before the later of these two dates: July 18, 2007, or 
the earliest compliance date required by CMS for mandatory use of the 
CMS-1500 (08/05) for Medicare claims. The CMS-1500 (12/90) must 
be completed in accordance with the special instructions applicable 
to the data element as described in this paragraph for clean claims 

filed by physicians and noninstitutional providers. However, upon 
notification that an HMO or preferred provider carrier is prepared to 
accept claims filed or re-filed on form CMS-1500 (08/05), a physician 
or noninstitutional provider may submit claims on form CMS-1500 
(08/05) prior to the subsection (b)(1) mandatory use date, subject to 
the subsection (b)(1) required data elements.] 

[(A) subscriber's/patient's plan ID number (CMS-1500 
(12/90), field 1a) is required;] 

[(B) patient's name (CMS-1500 (12/90), field 2) is re-
quired;] 

[(C) patient's date of birth and gender (CMS-1500 
(12/90), field 3) is required;] 

[(D) subscriber's name (CMS-1500 (12/90), field 4) is 
required, if shown on the patient's ID card;] 

[(E) patient's address (street or P.O. Box, city, state, 
ZIP) (CMS-1500 (12/90), field 5) is required;] 

[(F) patient's relationship to subscriber (CMS-1500 
(12/90), field 6) is required;] 

[(G) subscriber's address (street or P.O. Box, city, state, 
ZIP) (CMS-1500 (12/90), field 7) is required, but physician or provider 
may enter "same" if the subscriber's address is the same as the patient's 
address required by subparagraph (E) of this paragraph;] 

[(H) other insured's or enrollee's name (CMS-1500 
(12/90), field 9) is required if the patient is covered by more than one 
health benefit plan, generally in situations described in subsection (d) 
of this section. If the required data element specified in paragraph 
(2)(Q) of this subsection, "disclosure of any other health benefit plans," 
is answered "yes," this element is required unless the physician or 
provider submits with the claim documented proof that the physician 
or provider has made a good faith but unsuccessful attempt to obtain 
from the enrollee or insured any of the information needed to complete 
this data element;] 

[(I) other insured's or enrollee's policy/group number 
(CMS-1500 (12/90), field 9a) is required if the patient is covered by 
more than one health benefit plan, generally in situations described in 
subsection (d) of this section. If the required data element specified 
in paragraph (2)(Q) of this subsection, "disclosure of any other health 
benefit plans," is answered "yes," this element is required unless the 
physician or provider submits with the claim documented proof that the 
physician or provider has made a good faith but unsuccessful attempt 
to obtain from the enrollee or insured any of the information needed to 
complete this data element;] 

[(J) other insured's or enrollee's date of birth 
(CMS-1500 (12/90), field 9b) is required if the patient is covered by 
more than one health benefit plan, generally in situations described in 
subsection (d) of this section. If the required data element specified 
in paragraph (2)(Q) of this subsection, "disclosure of any other health 
benefit plans," is answered "yes," this element is required unless the 
physician or provider submits with the claim documented proof that 
the physician or provider has made a good faith but unsuccessful 
attempt to obtain from the enrollee or insured any of the information 
needed to complete this data element;] 

[(K) other insured's or enrollee's plan name (employer, 
school, etc.) (CMS-1500 (12/90), field 9c) is required if the patient 
is covered by more than one health benefit plan, generally in situa-
tions described in subsection (d) of this section. If the required data 
element specified in paragraph (2)(Q) of this subsection, "disclosure 
of any other health benefit plans," is answered "yes," this element is 
required unless the physician or provider submits with the claim doc-
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umented proof that the physician or provider has made a good faith 
but unsuccessful attempt to obtain from the enrollee or insured any of 
the information needed to complete this data element. If the field is 
required and the physician or provider is a facility-based radiologist, 
pathologist or anesthesiologist with no direct patient contact, the physi-
cian or provider must either enter the information or enter "NA" (not 
available) if the information is unknown;] 

[(L) other insured's or enrollee's HMO or insurer name 
(CMS-1500 (12/90), field 9d) is required if the patient is covered by 
more than one health benefit plan, generally in situations described in 
subsection (d) of this section. If the required data element specified 
in paragraph (2)(Q) of this subsection, "disclosure of any other health 
benefit plans," is answered "yes," this element is required unless the 
physician or provider submits with the claim documented proof that the 
physician or provider has made a good faith but unsuccessful attempt 
to obtain from the enrollee or insured any of the information needed to 
complete this data element;] 

[(M) whether patient's condition is related to employ-
ment, auto accident, or other accident (CMS-1500 (12/90, field 10) is 
required, but facility-based radiologists, pathologists, or anesthesiolo-
gists shall enter "N" if the answer is "No" or if the information is not 
available;] 

[(N) if the claim is a duplicate claim, a "D" is required; 
if the claim is a corrected claim, a "C" is required (CMS-1500 (12/90), 
field 10d);] 

[(O) subscriber's policy number (CMS-1500 (12/90), 
field 11) is required;] 

[(P) HMO or insurance company name (CMS-1500 
(12/90), field 11c) is required;] 

[(Q) disclosure of any other health benefit plans (CMS-
1500 (12/90), field 11d) is required;] 

[(i) if answered "yes", then:] 

[(I) data elements specified in paragraph (2)(H) -
(L) of this subsection are required unless the physician or provider sub-
mits with the claim documented proof that the physician or provider has 
made a good faith but unsuccessful attempt to obtain from the enrollee 
or insured any of the information needed to complete the data elements 
in paragraph (2)(H) - (L) of this subsection;] 

[(II) the data element specified in paragraph 
(2)(II) of this subsection is required when submitting claims to sec-
ondary payor HMOs or preferred provider carriers;] 

[(ii) if answered "no", the data elements specified in 
paragraph (2)(H) - (L) of this subsection are not required if the physi-
cian or provider has on file a document signed within the past 12 months 
by the patient or authorized person stating that there is no other health 
care coverage; although the submission of the signed document is not 
a required data element, the physician or provider shall submit a copy 
of the signed document to the HMO or preferred provider carrier upon 
request;] 

[(R) patient's or authorized person's signature or nota-
tion that the signature is on file with the physician or provider (CMS-
1500 (12/90), field 12) is required;] 

[(S) subscriber's or authorized person's signature or no-
tation that the signature is on file with the physician or provider (CMS-
1500 (12/90), field 13) is required;] 

[(T) date of injury (CMS-1500 (12/90), field 14) is re-
quired, if due to an accident;] 

[(U) when applicable, the physician or provider shall 
enter the name of the referring primary care physician, specialty physi-
cian, hospital, or other source (CMS-1500 (12/90) field 17); however, 
if there is no referral, the physician or provider shall enter "Self-refer-
ral" or "None";] 

[(V) the physician or provider shall enter the ID Num-
ber of the referring primary care physician, specialty physician, or hos-
pital (CMS-1500 (12/90), field 17a); however, if there is no referral, the 
physician or provider shall enter "Self-referral" or "None";] 

[(W) narrative description of procedure (CMS-1500 
(12/90), field 19) is required when a physician or provider uses an 
unlisted or not classified procedure code or an NDC code for drugs;] 

[(X) for diagnosis codes or nature of illness or injury 
(CMS-1500 (12/90), field 21), up to four diagnosis codes may be en-
tered, but at least one is required (primary diagnosis must be entered 
first);] 

[(Y) verification number (CMS-1500 (12/90), field 23) 
is required if services have been verified pursuant to §19.1724 of this 
title (relating to Verification). If no verification has been provided, a 
prior authorization number (CMS-1500 (12/90), field 23) is required 
when prior authorization is required and granted;] 

[(Z) date(s) of service (CMS-1500 (12/90), field 24A) 
is required;] 

[(AA) place of service code(s) (CMS-1500 (12/90), 
field 24B) is required;] 

[(BB) procedure/modifier code (CMS-1500 (12/90), 
field 24D) is required;] 

[(CC) diagnosis code by specific service (CMS-1500 
(12/90), field 24E) is required with the first code linked to the appli-
cable diagnosis code for that service in field 21;] 

[(DD) charge for each listed service (CMS-1500 
(12/90), field 24F) is required;] 

[(EE) number of days or units (CMS-1500 (12/90), field 
24G) is required;] 

[(FF) physician's or provider's federal tax ID number 
(CMS-1500 (12/90), field 25) is required;] 

[(GG) whether assignment was accepted (CMS-1500 
(12/90), field 27) is required if assignment under Medicare has been 
accepted;] 

[(HH) total charge (CMS-1500 (12/90), field 28) is re-
quired;] 

[(II) amount paid (CMS-1500 (12/90), field 29) is re-
quired if an amount has been paid to the physician or provider submit-
ting the claim by the patient or subscriber, or on behalf of the patient 
or subscriber or by a primary plan in accordance with paragraph (2)(P) 
of this subsection and as required by subsection (d) of this section; 

[(JJ) signature of physician or provider or notation that 
the signature is on file with the HMO or preferred provider carrier 
(CMS-1500 (12/90), field 31) is required;] 

[(KK) name and address of facility where services ren-
dered (if other than home or office) (CMS-1500 (12/90), field 32) is 
required; and] 

[(LL) physician's or provider's billing name, address, 
and telephone number is required, and the provider number (CMS-
1500 (12/90), field 33) is required if the HMO or preferred provider 
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carrier required provider numbers and gave notice of that requirement 
to physicians and providers prior to June 17, 2003.] 

(3) Required form and data elements for institutional 
providers [for claims filed or re-filed on or after July 18, 2007]. The 
UB-04 claim form [CMS-1450] and the data elements described in 
this paragraph are required for claims filed or refiled [re-filed] by 
institutional providers [on or after July 18, 2007]. The UB-04 claim 
form [CMS-1450] must be completed under [in accordance with] 
the special instructions applicable to the data elements as described 
by this paragraph for clean claims filed by institutional providers. 
[Further, upon notification that an HMO or preferred provider carrier is 
prepared to accept claims filed or re-filed on form UB-04 CMS-1450, 
an institutional provider may submit claims on UB-04 CMS-1450 
prior to the mandatory use date described in this paragraph, subject to 
the required data elements set forth in this paragraph.] 

(A) provider's name, address, and telephone number 
(UB-04, field 1) are [is] required; 

(B) patient control number (UB-04, field 3a) is re-
quired; 

(C) type of bill code (UB-04, field 4) is required and 
must [shall] include a "7" in the fourth position if the claim is a cor-
rected claim; 

(D) provider's federal tax ID number (UB-04, field 5) is 
required; 

(E) statement period (beginning and ending date of 
claim period) (UB-04, field 6) is required; 

(F) patient's name (UB-04, field 8a) is required; 

(G) patient's address (UB-04, field 9a - 9e) is required; 

(H) patient's date of birth (UB-04, field 10) is required; 

(I) patient's sex (UB-04, field 11) is required; 

(J) date of admission (UB-04, field 12) is required for 
admissions, observation stays, and emergency room care; 

(K) admission hour (UB-04, field 13) is required for ad-
missions, observation stays, and emergency room care; 

(L) type of admission (such as [e.g.,] emergency, ur-
gent, elective, newborn) (UB-04, field 14) is required for admissions; 

(M) point of origin for admission or visit code [source 
of admission code] (UB-04, field 15) is required; 

(N) discharge hour (UB-04, field 16) is required for ad-
missions, outpatient surgeries, or observation stays; 

(O) patient discharge status [patient-status-at-dis-
charge] code (UB-04, field 17) is required for admissions, observation 
stays, and emergency room care; 

(P) condition codes (UB-04, fields 18 - 28) are required 
if the CMS UB-04 manual contains a condition code appropriate to the 
patient's condition; 

(Q) occurrence codes and dates (UB-04, fields 31 - 34) 
are required if the CMS UB-04 manual contains an occurrence code 
appropriate to the patient's condition; 

(R) occurrence span codes and from and through dates 
(UB-04, fields 35 and 36) are required if the CMS UB-04 manual con-
tains an occurrence span code appropriate to the patient's condition; 

(S) value code and amounts (UB-04, fields 39 - 41) are 
required for inpatient admissions, and may be entered as value code 

"01" if[. If] no value codes are applicable to the inpatient admission [, 
the provider may enter value code 01]; 

(T) revenue code (UB-04, field 42) is required; 

(U) revenue description (UB-04, field 43) is required; 

(V) Healthcare Common Procedure Coding System 
(HCPCS) codes or rates [HCPCS/Rates] (UB-04, field 44) are required 
if Medicare is a primary or secondary payor; 

(W) service date (UB-04, field 45) is required if the 
claim is for outpatient services; 

(X) date bill submitted (UB-04, field 45, line 23) is re-
quired; 

(Y) units of service (UB-04, field 46) are required; 

(Z) total charge (UB-04, field 47) is required; 

(AA) MCC [HMO or preferred provider carrier] name 
(UB-04, field 50) is required; 

(BB) prior payments-payor (UB-04, field 54) are re-
quired if payments have been made to the provider by a primary plan 
as required by subsection (d) of this section; 

(CC) [for claims filed or re-filed on or after May 23, 
2008,] the NPI number of the billing provider (UB-04, field 56) is re-
quired if the billing provider is eligible for an NPI number; 

(DD) other provider number (UB-04, field 57) is 
required if the HMO or preferred provider carrier, prior to June 17, 
2003, required provider numbers and gave notice of that requirement 
to physicians and providers; 

(EE) subscriber's name (UB-04, field 58) is required if 
shown on the patient's ID card; 

(FF) patient's relationship to subscriber (UB-04, field 
59) is required; 

(GG) patient's or subscriber's [patient's/subscriber's] 
certificate number, health claim number, ID number (UB-04, field 60) 
is required if shown on the patient's ID card; 

(HH) insurance group number (UB-04, field 62) is re-
quired if a group number is shown on the patient's ID card; 

(II) verification number (UB-04, field 63) is required if 
services have been verified under §19.1719 [pursuant to §19.1724] of 
this title. If no verification has been provided, treatment authorization 
codes (UB-04, field 63) are required when authorization is required and 
granted; 

(JJ) principal diagnosis code (UB-04, field 67) is re-
quired; 

(KK) diagnosis [diagnoses] codes other than principal 
diagnosis code (UB-04, fields 67A - 67Q) are required if there are di-
agnoses other than the principal diagnosis; 

(LL) admitting diagnosis code (UB-04, field 69) is re-
quired; 

(MM) principal procedure code (UB-04, field 74) is re-
quired if the patient has undergone an inpatient or outpatient surgical 
procedure; 

(NN) other procedure codes (UB-04, fields 74 - 74e) are 
required as an extension of subparagraph (MM) of this paragraph if 
additional surgical procedures were performed; 
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(OO) attending physician NPI number (UB-04, field 
76) is required [on or after May 23, 2008,] if the attending physician is 
eligible for an NPI number; and (PP) attending physician ID (UB-04, 
field 76, qualifier portion) is required. 

(PP) attending physician ID (UB-04, field 76, qualifier 
portion) is required. 

[(4) Required form and data elements for institutional 
providers for claims filed or re-filed before July 18, 2007. The 
UB-92 CMS-1450 and the data elements described in this paragraph 
are required for claims filed or re-filed by institutional providers 
before July 18, 2007. The UB-92 CMS-1450 must be completed in 
accordance with the special instructions applicable to the data element 
as described in this paragraph for clean claims filed by institutional 
providers. However, upon notification that an HMO or preferred 
provider carrier will accept claims filed or re-filed on form UB-04 
CMS-1450, an institutional provider may submit claims on form 
UB-04 CMS-1450 prior to the subsection (b)(3) mandatory use date, 
subject to the subsection (b)(3) required data elements.] 

[(A) provider's name, address and telephone number 
(UB-92, field 1) is required;] 

[(B) patient control number (UB-92, field 3) is re-
quired;] 

[(C) type of bill code (UB-92, field 4) is required and 
shall include a "7" in the third position if the claim is a corrected claim;] 

[(D) provider's federal tax ID number (UB-92, field 5) 
is required;] 

[(E) statement period (beginning and ending date of 
claim period) (UB-92, field 6) is required;] 

[(F) covered days (UB-92, field 7) is required if Medi-
care is a primary or secondary payor;] 

[(G) noncovered days (UB-92, field 8) is required if 
Medicare is a primary or secondary payor;] 

[(H) coinsurance days (UB-92, field 9) is required if 
Medicare is a primary or secondary payor;] 

[(I) lifetime reserve days (UB-92, field 10) is required 
if Medicare is a primary or secondary payor and the patient was an 
inpatient;] 

[(J) patient's name (UB-92, field 12) is required;] 

[(K) patient's address (UB-92, field 13) is required;] 

[(L) patient's date of birth (UB-92, field 14) is required;] 

[(M) patient's gender (UB-92, field 15) is required;] 

[(N) patient's marital status (UB-92, field 16) is re-
quired;] 

[(O) date of admission (UB-92, field 17) is required for 
admissions, observation stays, and emergency room care;] 

[(P) admission hour (UB-92, field 18) is required for 
admissions, observation stays, and emergency room care;] 

[(Q) type of admission (e.g., emergency, urgent, elec-
tive, newborn) (UB-92, field 19) is required for admissions;] 

[(R) source of admission code (UB-92, field 20) is re-
quired;] 

[(S) discharge hour (UB-92, field 21) is required for ad-
missions, outpatient surgeries, or observation stays;] 

[(T) patient-status-at-discharge code (UB-92, field 22) 
is required for admissions, observation stays, and emergency room 
care;] 

[(U) condition codes (UB-92, fields 24 - 30) are 
required if the CMS UB-92 manual contains a condition code appro-
priate to the patient's condition;] 

[(V) occurrence codes and dates (UB-92, fields 32 - 35) 
are required if the CMS UB-92 manual contains an occurrence code 
appropriate to the patient's condition;] 

[(W) occurrence span code, from and through dates 
(UB-92, field 36), are required if the CMS UB-92 manual contains an 
occurrence span code appropriate to the patient's condition;] 

[(X) value code and amounts (UB-92, fields 39-41) are 
required for inpatient admissions. If no value codes are applicable to 
the inpatient admission, the provider may enter value code 01;] 

[(Y) revenue code (UB-92, field 42) is required;] 

[(Z) revenue description (UB-92, field 43) is required;] 

[(AA) HCPCS/Rates (UB-92, field 44) are required if 
Medicare is a primary or secondary payor;] 

[(BB) Service date (UB-92, field 45) is required if the 
claim is for outpatient services; 

[(CC) units of service (UB-92, field 46) are required;] 

[(DD) total charge (UB-92, field 47) is required;] 

[(EE) HMO or preferred provider carrier name (UB-92, 
field 50) is required;] 

[(FF) provider number (UB-92, field 51) is required if 
the HMO or preferred provider carrier, prior to June 17, 2003, required 
provider numbers and gave notice of that requirement to physicians and 
providers.] 

[(GG) prior payments-payor and patient (UB-92, field 
54) are required if payments have been made to the physician or 
provider by the patient or another payor or subscriber, on behalf of the 
patient or subscriber, or by a primary plan as required by subsection 
(d) of this section;] 

[(HH) subscriber's name (UB-92, field 58) is required 
if shown on the patient's ID card;] 

[(II) patient's relationship to subscriber (UB-92, field 
59) is required;] 

[(JJ) patient's/subscriber's certificate number, health 
claim number, ID number (UB-92, field 60) is required if shown on 
the patient's ID card;] 

[(KK) insurance group number (UB-92, field 62) is re-
quired if a group number is shown on the patient's ID card;] 

[(LL) verification number (UB-92, field 63) is required 
if services have been verified pursuant to §19.1724 of this title. If no 
verification has been provided, treatment authorization codes (UB-92, 
field 63) are required when authorization is required and granted;] 

[(MM) principal diagnosis code (UB-92, field 67) is re-
quired;] 

[(NN) diagnoses codes other than principal diagnosis 
code (UB-92, fields 68 - 75) are required if there are diagnoses other 
than the principal diagnosis;] 

[(OO) admitting diagnosis code (UB-92, field 76) is re-
quired;] 
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[(PP) procedure coding methods used (UB-92, field 79) 
is required if the CMS UB-92 manual indicates a procedural coding 
method appropriate to the patient's condition;] 

[(QQ) principal procedure code (UB-92, field 80) is re-
quired if the patient has undergone an inpatient or outpatient surgical 
procedure;] 

[(RR) other procedure codes (UB-92, field 81) are re-
quired as an extension of subparagraph (QQ) of this paragraph if addi-
tional surgical procedures were performed;] 

[(SS) attending physician ID (UB-92, field 82) is re-
quired;] 

[(TT) signature of provider representative, electronic 
signature or notation that the signature is on file with the HMO or 
preferred provider carrier (UB-92, field 85) is required; and] 

[(UU) date bill submitted (UB-92, field 86) is required.] 

(c) Required data elements for dental [elements-dental] 
claims. The data elements described in this subsection are required 
as indicated and must be completed or provided under [in accordance 
with] the special instructions applicable to the data elements for 
nonelectronic [non-electronic] clean claims filed by dental providers 
with HMOs. 

(1) patient's [Patient's] name is required; 

(2) patient's [Patient's] address is required; 

(3) patient's [Patient's] date of birth is required; 

(4) patient's sex [Patient's gender] is required; 

(5) patient's [Patient's] relationship to subscriber is re-
quired; 

(6) subscriber's [Subscriber's] name is required; 

(7) subscriber's [Subscriber's] address is required, but the 
provider may enter "same" if the subscriber's address is the same as the 
patient's address required by paragraph (2) of this subsection; 

(8) subscriber's [Subscriber's] date of birth is required, if 
shown on the patient's ID card; 

(9) subscriber's sex [Subscriber's gender] is required; 

(10) subscriber's [Subscriber's] identification number is re-
quired, if shown on the patient's ID card; 

(11) subscriber's plan or group [Subscriber's plan/group] 
number is required, if shown on the patient's ID card; 

(12) - (13) (No change.) 

(14) disclosure [Disclosure] of any other plan providing 
dental benefits is required and must [shall] include a "no" if the pa-
tient is not covered by another plan providing dental benefits. If the 
patient does have other coverage, the provider must [shall] indicate 
"yes," and the elements in paragraphs (15) - (20) of this subsection are 
required unless the provider submits with the claim documented proof 
[to the HMO] that the provider has made a good faith but unsuccessful 
attempt to obtain from the enrollee any of the information needed to 
complete the data elements; 

(15) other [Other] insured's or enrollee's name is required 
as called for by [in accordance with] the response to and requirements 
of paragraph (14) of this subsection; 

(16) other [Other] insured's or enrollee's date of birth is re-
quired as called for by [in accordance with] the response to and require-
ments of the element in paragraph (14) [(15)] of this subsection; 

(17) other [Other] insured's or enrollee's sex [gender] is re-
quired as called for by [in accordance with] the response to and require-
ments of the element in paragraph (14) [(15)] of this subsection; 

(18) other [Other] insured's or enrollee's identification 
number is required as called for by [in accordance with] the response 
to and requirements of the element in paragraph (14) [(15)] of this 
subsection; 

(19) patient's [Patient's] relationship to other insured or en-
rollee is required as called for by [in accordance with] the response to 
and requirements of the element in paragraph (14) [(15)] of this sub-
section; 

(20) name [Name] of other HMO or insurer is required as 
called for by [in accordance with] the response to and requirements of 
the element in paragraph (14)[(15)] of this subsection; 

(21) verification [Verification] or preauthorization number 
is required, if a verification or preauthorization number was issued by 
an HMO to the provider; 

(22) date(s) [Date(s)] of service(s) or procedure(s) is re-
quired; 

(23) area [Area] of oral cavity is required, if applicable; 

(24) tooth [Tooth] system is required, if applicable; 

(25) tooth [Tooth] number(s) or letter(s) are required, if ap-
plicable; 

(26) tooth [Tooth] surface is required, if applicable; 

(27) procedure [Procedure] code for each service is re-
quired; 

(28) description [Description] of procedure for each ser-
vice is required, if applicable; 

(29) charge [Charge] for each listed service is required; 

(30) total [Total] charge for the claim is required; 

(31) missing [Missing] teeth information is required, if a 
prosthesis constitutes part of the claim. A provider that provides in-
formation for this element must [shall] include the tooth number(s) or 
letter(s) of the missing teeth; 

(32) notification [Notification] of whether the services 
were for orthodontic treatment is required. If the services were for 
orthodontic treatment, the elements in paragraphs (33) and (34) [and 
(35)] of this subsection are required; 

(33) date [Date] of orthodontic appliance placement is re-
quired, if applicable; 

(34) months [Months] of orthodontic treatment remaining 
is required, if applicable; 

(35) notification [Notification] of placement of prosthesis 
is required, if applicable. If the services included placement of a pros-
thesis, the element in paragraph (36) of this subsection is required; 

(36) date [Date] of prior prosthesis placement is required, 
if applicable; 

(37) name [Name] of billing provider is required; 

(38) address [Address] of billing provider is required; 

(39) billing [Billing] provider's provider identification 
number is required, if applicable; 

(40) billing [Billing] provider's license number is required; 
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(41) billing [Billing] provider's social security number or 
federal tax identification number is required; 

(42) billing [Billing] provider's telephone number is 
required; and 

(43) treating [Treating] provider's name and license num-
ber are required if the treating provider is not the billing provider. 

(d) Coordination of benefits or nonduplication [non-duplica-
tion] of benefits. 

(1) If a claim is submitted for covered services or benefits 
for [in] which coordination of benefits is necessary under [pursuant to] 
§§3.3501 - 3.3511 of this title (relating to Group Coordination of Bene-
fits), a successor rule adopted by the commissioner, or [and] §11.511(1) 
of this title (relating to Optional Provisions) [is necessary], the amount 
paid as a covered claim by the primary plan is a required element 
of a clean claim for purposes of the secondary plan's [processing of 
the] claim processing and CMS-1500 (02/12), field 29, or CMS-1500 
(08/05), field 29, or[; CMS-1500(12/90), field 29;] UB-04, field 54[; 
or UB-92, field 54], as applicable, must be completed under [pursuant 
to] subsection (b)(1)(GG), (2)(KK), and [(b)(1)(KK), (2)(II),] (3)(BB)[, 
and (4)(GG)] of this section. 

(2) If a claim is submitted for covered services or bene-
fits for [in] which nonduplication [non-duplication] of benefits under 
[pursuant to] §3.3053 of this title (relating to Non-duplication of Ben-
efits Provision) is an issue, the amounts paid as a covered claim by all 
other valid coverage is a required element of a clean claim, and CMS-
1500 (02/12), field 29, or CMS-1500 (08/05), field 29, or[; CMS-1500 
(12/90), field 29;] UB-04, field 54[; or UB-92, field 54], as applicable, 
must be completed under [pursuant to] subsection (b)(1)(GG), (2)(KK), 
and [(b)(1)(KK), (2)(II),] (3)(BB)[, and (4)(GG)] of this section. 

(3) If a claim is submitted for covered services or bene-
fits and the policy contains a variable deductible provision as set forth 
in §3.3074(a)(4) of this title (relating to Minimum Standards for Ma-
jor Medical Expense Coverage), the amount paid as a covered claim 
by all other health insurance coverages, except for amounts paid by 
individually underwritten and issued hospital confinement indemnity, 
specified disease, or limited benefit plans of coverage, is a required el-
ement of a clean claim, and CMS-1500 (02/12), field 29, or CMS-1500 
(08/05), field 29, or[; CMS-1500 (12/90), field 29;] UB-04, field 54[; 
or UB-92, field 54], as applicable, must be completed under [pursuant 
to] subsection (b)(1)(GG), (2)(KK), and [(b)(1)(KK), (2)(II),] (3)(BB)[, 
and (4)(GG)] of this section. Despite [Notwithstanding] these require-
ments, an MCC [HMO or preferred provider carrier] may not require a 
physician or a provider to investigate coordination of other health ben-
efit plan coverage. 

(e) Submission of electronic clean claim. A physician or a 
provider submits an electronic clean claim by [submitting a claim] us-
ing the applicable format that complies with all applicable federal laws 
related to electronic health care claims, including applicable implemen-
tation guides, companion guides, and trading partner agreements. 

(f) Coordination of benefits on electronic clean claims. If a 
physician or a provider submits an electronic clean claim that requires 
coordination of benefits under [pursuant to] §§3.3501 - 3.3511 of this 
title (relating to Group Coordination of Benefits), a successor rule 
adopted by the commissioner, or §11.511(1) of this title [(relating to 
Optional Provisions)], the MCC [HMO or preferred provider carrier] 
processing the claim as a secondary payor must [shall] rely on the 
primary payor information submitted on the claim by the physician or 
the provider. The primary payor may submit primary payor informa-
tion electronically to the secondary payor using the ASC X12N 837 
format and in compliance with federal laws related to electronic health 

care claims, including applicable implementation guides, companion 
guides, and trading partner agreements. 

(g) Format of elements. The elements of a clean claim set forth 
in subsections (b) - (f) of this section, as [(b), (c), (d), (e), and (f), if] 
applicable, must be complete, legible, and accurate. 

(h) Additional data elements or information. The submission 
of data elements or information on or with a claim form by a physician 
or a provider in addition to those required for a clean claim under this 
section does [shall] not render such claim deficient. 

§21.2804. Requests for Additional Information from Treating Pre-
ferred Provider. 

(a) If necessary to determine whether a claim is payable, an 
MCC [HMO or preferred provider carrier] may, within 30 days of re-
ceipt of a clean claim, request additional information from the treating 
preferred provider. The time [period] to request additional information 
may be extended as allowed by §21.2819(c) of this title (relating to Cat-
astrophic Event). An MCC [HMO or preferred provider carrier] may 
make only one request to the submitting treating preferred provider for 
information under this section. 

(b) (No change.) 

(c) An MCC [HMO or preferred provider carrier] that requests 
information under this section must [shall] determine whether the claim 
is payable and pay or deny the claim, or audit the claim in compliance 
[accordance] with §21.2809 of this title (relating to Audit Procedures), 
on or before the later of: 

(1) the 15th day after the date the MCC [HMO or preferred 
provider carrier] receives the requested information as required under 
subsection (e) of this section; 

(2) the 15th day after the date the MCC [HMO or preferred 
provider carrier] receives a response under subsection (d) of this sec-
tion; or 

(3) the latest date for determining whether the claim is 
payable under §21.2807 of this title (relating to Effect of Filing a 
Clean Claim). 

(d) (No change.) 

(e) An MCC must [HMO or preferred provider carrier shall] 
require the preferred provider responding to a request made under this 
section to either attach a copy of the request to the response or in-
clude with the response[,] the name of the patient, the patient iden-
tification number, the claim number as provided by the MCC [HMO 
or preferred provider carrier], the date of service, and the name of the 
treating preferred provider. If the MCC [HMO or preferred provider 
carrier] submitted the request for additional information electronically 
in compliance [accordance] with federal requirements concerning elec-
tronic transactions, the treating preferred provider must submit the re-
sponse in compliance [accordance] with those requirements. To re-
sume the claims payment period as described in subsection (c) of this 
section, the treating preferred provider must deliver the requested in-
formation in compliance with this subsection. 

(f) (No change.) 

§21.2805. Requests for Additional Information from Other Sources. 
(a) If an MCC [HMO or preferred provider carrier] requests 

additional information from a person other than the preferred provider 
who submitted the claim, the MCC must [HMO or preferred provider 
carrier shall] provide[,] to the preferred provider who submitted the 
claim[,] a notice containing the name of the physician, the provider, or 
the other entity from whom the MCC [HMO or preferred provider car-
rier] is requesting information. The MCC [HMO or preferred provider 
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carrier] may not withhold payment beyond the applicable [21-, 30- or 
45-day] statutory claims payment period pending receipt of informa-
tion requested under subsection (b) of this section. If, on receiving in-
formation requested under this subsection the MCC [HMO or preferred 
provider carrier] determines that there was an error in payment of the 
claim, the MCC [HMO or preferred provider carrier] may recover any 
overpayment under §21.2818 of this title (relating to Overpayment of 
Claims). 

(b) An MCC must [HMO or preferred provider carrier shall] 
request that the entity responding to a request made under this section 
[to] attach a copy of the request to the response. If the request for ad-
ditional information was submitted electronically in compliance with 
[in accordance with] applicable federal requirements concerning elec-
tronic transactions, the responding entity must submit the response in 
compliance with [shall be submitted in accordance with] those require-
ments, if applicable. 

(c) (No change.) 

§21.2806. Claim [Claims] Filing Deadline. 
(a) Claim submission deadline. A physician or a provider must 

submit a claim to an MCC [HMO or preferred provider carrier] not later 
than the 95th day after the date the physician or the provider delivers 
[provides] the medical care or health care services for which the claim 
is made. An MCC [HMO or preferred provider carrier] and a physician 
or a provider may agree, by contract, to extend the period for submitting 
a claim. For a claim submitted by an institutional provider, the 95-day 
period does not begin until the date of discharge. For a claim for which 
coordination of benefits applies, the 95-day period does not begin for 
submission of the claim to the secondary payor until the physician or 
the provider receives notice of the payment or the denial from the pri-
mary payor. 

(b) Failure to meet claim submission deadline. If a physician 
or a provider fails to submit a claim in compliance with this section, 
the physician or the provider forfeits the right to payment unless the 
physician or the provider has certified that the failure to timely submit 
the claim is a result of a catastrophic event in compliance [accordance] 
with §21.2819 of this title (relating to Catastrophic Event). 

(c) Manner of claim submission. A physician or a provider 
may submit claims via United States mail, first class; United States 
mail, return receipt requested;[,] overnight delivery service;[,] elec-
tronic transmission;[,] hand delivery;[,] facsimile, if the MCC [HMO 
or preferred provider carrier] accepts claims submitted by facsimile;[,] 
or as otherwise agreed to by the physician or the provider and the MCC 
[HMO or preferred provider carrier]. An MCC must [HMO or pre-
ferred provider carrier shall] accept as proof of timely filing a claim 
filed in compliance with this subsection or information from another 
MCC [HMO or preferred provider carrier] showing that the physician 
or the provider submitted the claim to the other MCC [HMO or pre-
ferred provider carrier] in compliance with this subsection. 

(d) Determining date of submission. Section 21.2816 
[§21.2816] of this title (relating to Date of Receipt) determines the 
date an MCC [HMO or preferred provider carrier] receives a claim. 

(e) Duplicate claims. 

(1) A physician or a provider may not submit a duplicate 
claim prior to the 46th day, or the 31st day if filed electronically, [or the 
22nd day if a claim for prescription benefits,] after the date the original 
claim is received according to the provisions of §21.2816 of this title, 
except as provided in paragraph (2) of this subsection for prescription 
benefit claims. 

(2) A physician or a provider may not submit a duplicate 
claim for prescription benefits prior to the 22nd day, or the 19th day if 

filed electronically, after the date the original claim is received accord-
ing to the provisions of §21.2816 of this title. 

(3) An MCC [HMO or preferred provider carrier] that re-
ceives a duplicate claim prior to the applicable date specified in para-
graphs (1) and (2) of this subsection [46th day after receipt of the origi-
nal claim, a duplicate electronic claim prior to the 31st day after receipt 
of the original claim, or a duplicate claim for prescription benefits prior 
to the 22nd day after receipt of the original claim] is not subject to the 
provisions of §21.2807 [§§21.2807] of this title (relating to Effect of 
Filing a Clean Claim) or §21.2815 [21.2815] of this title (relating to 
Failure to Meet the Statutory Claims Payment Period) with respect to 
the duplicate claim. 

§21.2807. Effect of Filing a Clean Claim. 

(a) The statutory claims payment period begins to run upon re-
eipt of a clean claim, including a corrected claim that is a clean claim, 
rom a preferred provider, under [pursuant to] §21.2816 of this title 
relating to Date of Receipt), at the address designated by the MCC 
HMO or preferred provider carrier], in compliance [accordance] with 
21.2811 of this title (relating to Disclosure of Processing Procedures), 
hether it be the address of the MCC [HMO, preferred provider car-
ier,] or any other entity, including a clearinghouse or a repricing com-
any, designated by the MCC [HMO or preferred provider carrier] to 
eceive claims. The date of claim payment is determined in §21.2810 
f this title (relating to Date of Claim Payment). 

(b) After receipt of a clean claim and[,] prior to the expiration 
f the applicable statutory claims payment period specified in §21.2802 
f this title (relating to Definitions), an MCC must [HMO or preferred 
rovider carrier shall]: 

(1) pay the total amount of the clean claim as specified in 
in accordance with] the contract between the preferred provider and 
he MCC [HMO or preferred provider carrier]; 

(2) deny the clean claim in its entirety after a determination 
hat the MCC [HMO or preferred provider carrier] is not liable for the 
lean claim and notify the preferred provider in writing why the clean 
laim will not be paid; 

(3) notify the preferred provider in writing that the entire 
lean claim will be audited and pay 100 percent [100%] of the con-
racted rate on the claim to the preferred provider; or 

(4) pay the portion of the clean claim for which the MCC 
HMO or preferred provider carrier] acknowledges liability as specified 
n [in accordance with] the contract between the preferred provider and 
he MCC [HMO or preferred provider carrier], and: 

(A) deny the remainder of the clean claim after a deter-
ination that the MCC [HMO or preferred provider carrier] is not liable 
or the remainder of the clean claim and notify the preferred provider 
n writing why the remainder of the clean claim will not be paid; or 

(B) notify the preferred provider in writing that the re-
ainder of the clean claim will be audited and pay 100 percent [100%] 
f the contracted rate on the unpaid portion of the clean claim to the 
referred provider. 

(c) With regard to a clean claim for a prescription benefit 
ubject to the statutory claims payment period specified in §21.2802 
f this title, an HMO or preferred provider carrier shall, after receipt 
f an electronically submitted clean claim for a prescription benefit 
hat is affirmatively adjudicated pursuant to Insurance Code Article 
.70-3C, §3A(f) (Preferred Provider Benefit Plans) and Insurance 
ode §843.339, pay the prescription benefit claim within 21 calendar 
ays after the clean claim is adjudicated. 

c
f
(
[
§
w
r
p
r
o

o
o
p

[
t

t
c
c

c
t

[
i
t

m
f
i

m
o
p

s
o
o
t
3
C
d

PROPOSED RULES November 15, 2013 38 TexReg 8123 



(d) An MCC or an MCC's [HMO or preferred provider carrier 
or an HMO's or preferred provider carrier's] clearinghouse that receives 
an electronic clean claim is subject to the requirements of this subchap-
ter regardless of whether the claim is submitted together with, or in a 
batch submission with, a claim that is deficient. 

§21.2808. Effect of Filing a Deficient Claim. 
If an MCC [HMO or preferred provider carrier] determines that a 
submitted claim is [to be] deficient, the MCC must [HMO or preferred 
provider carrier shall] notify the preferred provider submitting the 
claim that the claim is deficient within 45 calendar days of the MCC's 
[HMO's or preferred provider carrier's] receipt of the nonelectronic 
claim, or within 30 days of receipt of an electronic claim. If an 
MCC [HMO or preferred provider carrier] determines that a [an 
electronically submitted] claim for a prescription benefit is [to be] 
deficient, the MCC must [HMO or preferred provider carrier shall] 
notify the provider that the claim is deficient within 21 calendar days 
of the MCC's [HMO's or preferred provider carrier's] receipt of the 
nonelectronic claim, or within 18 days of receipt of an electronic 
claim. 

§21.2809. Audit Procedures. 
(a) Notice and payment required. If an MCC [HMO or pre-

ferred provider carrier] is unable to pay or deny a clean claim, in whole 
or in part, within the applicable statutory claims payment period speci-
fied in §21.2802 [§21.2802(28)] of this title (relating to Definitions) and 
intends to audit the claim to determine whether the claim is payable, 
the MCC must [HMO or preferred provider carrier shall] notify the 
preferred provider that the claim is being audited and pay 100 percent 
[100%] of the contracted rate within the applicable statutory claims 
payment period. 

(b) Failure to provide notice and payment. An MCC [HMO or 
preferred provider carrier] that fails to provide notice [notification] of 
the decision to audit the claim and pay 100 percent [100%] of the ap-
plicable contracted rate subject to copayments and deductibles within 
the applicable statutory claims payment period, or, if applicable, the 
extended periods allowed for by §21.2804(c) of this title (relating to 
Requests for Additional Information from Treating Preferred Provider) 
or §21.2819(c) of this title (relating to Catastrophic Event), may not 
make use of the audit procedures set forth in this section. A preferred 
provider that receives less than 100 percent [100%] of the contracted 
rate [in conjunction] with a notice of intent to audit has received an 
underpayment and must notify the MCC [HMO or preferred provider 
carrier] within 270 [180] days in compliance [accordance] with the pro-
visions of §21.2815(f)(2) [§21.2815(e)(2)] of this title (relating to Fail-
ure to Meet the Statutory Claims Payment Period) to qualify to receive 
a penalty for the underpaid amount. 

(c) [(b)] Explanation of payment. The MCC must [HMO or 
preferred provider carrier shall] clearly indicate on the explanation of 
payment that the claim is being audited and that the preferred provider 
is being paid 100 percent [100%] of the contracted rate, subject to com-
pletion of the audit. A nonelectronic [paper] explanation of payment 
complies with this requirement if the notice of the audit is clearly and 
prominently identified. 

(d) [(c)] Audit deadline and requirements. The MCC must 
[HMO or preferred provider carrier shall] complete the audit within 
180 calendar days from receipt of the clean claim. The HMO or pre-
ferred provider carrier must [shall] provide written notice [notification] 
of the results of the audit. The MCC must include in the notice [shall in-
clude] a listing of the specific claims paid and not paid under [pursuant 
to] the audit, as well as a listing of specific claims and amounts for 
which a refund is due and, for each claim, the basis and specific rea-
sons for requesting a refund. An MCC [HMO or preferred provider 
carrier] seeking recovery of any refund under this section must [shall] 

comply            
to Overpayment of Claims). 

(e) [(d)] Requests for information. An MCC [HMO or pre-
ferred provider carrier] may recover the total amount paid on the claim 
under subsection (a) of this section if a physician or a provider fails to 
timely provide additional information requested under [pursuant to] the 
requirements of Insurance Code §1301.105 [Article 3.70-3C §3A(g)] 
or §843.340(c). Section 21.2816 of this title (relating to Date of Re-
ceipt) applies to the submission and receipt of a request for information 
under this subsection. 

(f) [(e)] Opportunity for appeal. Prior to seeking a refund for a 
payment made under this section, an MCC [HMO or preferred provider 
carrier] must provide a preferred provider with the opportunity to ap-
peal the request for a refund in compliance [accordance] with §21.2818 
of this title. An MCC [HMO or preferred provider carrier] may not seek 
to recover the refund until all of the preferred provider's internal appeal 
rights under §21.2818 of this title have been exhausted. 

(g) [(f)] No admission of liability. Payments made under 
[pursuant to] this section on a clean claim are not an admission that 
the MCC [HMO or preferred provider carrier] acknowledges liability 
on that claim. 

§21.2811. Disclosure of Processing Procedures. 
(a) In contracts with preferred providers, or in the physician 

or the provider manual or other document that sets forth the procedure 
for filing claims, or by any other method mutually agreed upon by the 
contracting parties, an MCC [HMO or preferred provider carrier] must 
disclose to its preferred providers: 

(1) (No change.) 

(2) the telephone number to [at] which preferred providers' 
questions and concerns regarding claims may be directed; 

(3) any entity, along with its address, including physical 
address and telephone number, to which the MCC [HMO or preferred 
provider carrier] has delegated claim payment functions[, if applica-
ble]; and 

(4) the mailing address, [and] physical address, and tele-
phone number of any separate claims processing centers for specific 
types of services[, if applicable]. 

(b) An MCC must [HMO or preferred provider carrier shall] 
provide no less than 60 calendar days prior written notice of any 
changes of address for submission of claims, and of any changes 
of delegation of claims payment functions, to all affected preferred 
providers [with whom the HMO or preferred provider carrier has 
contracts]. 

§21.2812. Denial of Clean Claim Prohibited for Change of Address. 
After a change of claims payment address or a change in delegation 
of claims payment functions, an MCC [HMO or preferred provider 

with the procedures set forth in §21.2818 of this title (relating

carrier] may not premise the denial of a clean claim upon a preferred 
provider's failure to file a [clean] claim within the claim [claims] filing 
deadline set forth in §21.2806 of this title (relating to Claim [Claims] 
Filing Deadline), unless the MCC has given timely written notice as 
required by §21.2811(b) of this title (relating to Disclosure of Process-
ing Procedures) [has been given]. 

§21.2813. Requirements Applicable to Other Contracting Entities. 
Any contract or delegation agreement between an MCC [HMO or pre-
ferred provider carrier] and an entity that processes or pays claims, ob-
tains the services of physicians and providers to provide health care ser-
vices, or issues verifications or preauthorizations may not [be construed 
to] limit the MCC's [HMO's or preferred provider carrier's] authority 
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or responsibility to comply with all applicable statutory and regulatory 
requirements. 

§21.2814. [Electronic] Adjudication of Prescription Benefits. 

If a prescription benefit does not require authorization by an MCC 
[HMO or preferred provider carrier], the statutory claims payment pe-
riod must [shall] begin on the date of affirmative adjudication of the [a] 
claim for a prescription benefit [that is electronically transmitted]. 

§21.2815. Failure to Meet the Statutory Claims Payment Period. 

(a) An MCC [HMO or preferred provider carrier] that deter-
mines under §21.2807 of this title (relating to Effect of Filing a Clean 
Claim) that a claim is payable must pay the contracted rate owed on the 
claim; and [shall]: 

(1) if the claim is paid on or before the 45th day after the 
end of the applicable [21-, 30- or 45-day] statutory claims payment 
period, pay to a noninstitutional [the] preferred provider[, in addition 
to the contracted rate owed on the claim,] a penalty in the amount of 
the lesser of: 

(A) (No change.) 

(B) $100,000;[.] 

(2) if [If] the claim is paid on or after the 46th day and be-
fore the 91st day after the end of the applicable [21-, 30- or 45-day] 
statutory claims payment period, pay to a noninstitutional [the] pre-
ferred provider[, in addition to the contracted rate owed on the claim,] 
a penalty in the amount of the lesser of: 

(A) (No change.) 

(B) $200,000;[.] 

(3) if [If] the claim is paid on or after the 91st day after 
the end of the applicable [21-, 30- or 45-day] statutory claims payment 
period:[,] 

(A) pay to the noninstitutional preferred provider[, in 
addition to the contracted rate owed on the claim,] a penalty computed 
under paragraph (2) of this subsection; and 

(B) pay to the Texas Health Insurance Pool until its dis-
solution, and after its dissolution to the Texas Department of Insur-
ance (the department) [plus] 18 percent annual interest on the penalty 
amount paid to a noninstitutional preferred provider under paragraph 
(2) of this subsection. Interest under this paragraph [subsection] ac-
crues beginning on the date the MCC [HMO or preferred provider car-
rier] was required to pay the claim and ending on the date the claim and 
the penalty are paid in full to the noninstitutional provider;[.] 

(4) if the claim is paid to an institutional preferred provider 
on or before the 45th day after the end of the applicable statutory claims 
payment period, pay a penalty in the amount specified in subparagraphs 
(A) or (B) of this paragraph. The MCC must pay 50 percent of the 
penalty to the institutional preferred provider and 50 percent of the 
penalty to the Texas Health Insurance Pool until its dissolution, and 
after its dissolution to the department. The penalty under this paragraph 
is in the amount of the lesser of: 

(A) 50 percent of the difference between the billed 
charges and the contracted rate; or 

(B) $100,000; 

(5) if the claim is paid to an institutional preferred provider 
on or after the 46th day and before the 91st day after the end of the 
applicable statutory claims payment period, pay a penalty in the amount 
specified in subparagraphs (A) or (B) of this paragraph. The MCC must 

pay 50 percent of the penalty to the institutional preferred provider and 
fifty percent of the penalty to the Texas Health Insurance Pool until 
its dissolution, and after its dissolution to the department. The penalty 
under this paragraph is in the amount of the lesser of: 

(A) 100 percent of the difference between the billed 
charges and the contracted rate; or 

(B) $200,000; and 

(6) if the claim is paid to an institutional preferred provider 
on or after the 91st day after the end of the applicable statutory claims 
payment period: 

(A) pay the penalty amount to the institutional provider 
and the Texas Health Insurance Pool until its dissolution, and after its 
dissolution to the department as specified in paragraph (5) of this sub-
section; and 

(B) pay 18 percent annual interest on the penalty 
amount computed under paragraph (5) of this subsection. Interest 
under this paragraph accrues beginning on the date the MCC was 
required to pay the claim and ending on the date the claim and the 
institutional provider's portion of the penalty are paid in full. The 
MCC must pay 50 percent of the interest to the institutional preferred 
provider and 50 percent of the interest to the Texas Health Insurance 
Pool until its dissolution, and after its dissolution to the department. 

(b) The following examples demonstrate how to calculate 
enalty amounts under subsection (a)(1) - (3) [(a)] of this section: 

(1) if [If] the contracted rate, including any patient financial 
esponsibility, is $10,000 and the billed charges are $15,000, and the 
CC [HMO or preferred provider carrier] pays the claim on or before 

he 45th day after the end of the applicable statutory claims payment 
eriod, the MCC must [HMO or preferred provider carrier shall] pay, in 
ddition to the amount owed on the claim, 50 percent of the difference 
etween the billed charges ($15,000) and the contracted rate ($10,000) 
r $2,500. The basis for the penalty is the difference between the total 
ontracted amount, including any patient financial responsibility, and 
he noninstitutional provider's billed charges; 

(2) if the claim is paid on or after the 46th day and before 
he 91st day after the end of the applicable statutory claims payment 
eriod, the MCC must [HMO or preferred provider carrier shall] pay, 
n addition to the contracted rate owed on the claim, 100 percent of the 
ifference between the billed charges and the contracted rate or $5,000; 
nd 

(3) if the claim is paid on or after the 91st day after the 
nd of the applicable statutory claims payment period, the MCC must 
HMO or preferred provider carrier shall] pay to the noninstitutional 
rovider, in addition to the contracted rate owed on the claim, the 
5,000 penalty. The MCC must also pay to the Texas Health Insurance 
ool until its dissolution, and after its dissolution to the department[, 
lus] 18 percent annual interest on the $5,000 penalty amount accruing 
rom the statutory claim payment deadline until the date the claim and 
enalty are paid in full to the noninstitutional provider. 

(c) Except as provided by this section, an MCC [HMO or pre-
erred provider carrier] that determines under §21.2807 of this title that 
 claim is payable, pays only a portion of the amount of the claim on or 
efore the end of the applicable [21-, 30- or 45-day] statutory claims 
ayment period, and pays the balance of the contracted rate owed for 
he claim after that date must, in addition to paying the contracted 
mount owed [shall]: 

(1) if [If] the balance of the claim is paid to a noninstitu-
ional preferred provider on or before the 45th day after the applicable 
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[21-, 30- or 45-day] statutory claims payment period, pay to the pre-
ferred provider[, in addition to the contracted amount owed,] a penalty 
on the amount not timely paid in the amount of the lesser of: 

(A) (No change.) 

(B) $100,000;[.] 

(2) if [If] the balance of the claim is paid to a noninstitu-
tional preferred provider on or after the 46th day and before the 91st 
day after the end of the applicable [21-, 30- or 45-day] statutory claims 
payment period, pay to the preferred provider[, in addition to the con-
tracted amount owed,] a penalty in the amount of the lesser of: 

(A) (No change.) 

(B) $200,000;[.] 

(3) if [If] the balance of the claim is paid to a noninstitu-
tional preferred provider on or after the 91st day after the end of the 
applicable [21-, 30- or 45-day] statutory claims payment period, pay to 
the preferred provider[, in addition to the contracted amount owed,] a 
penalty computed under paragraph (2) of this subsection plus 18 per-
cent annual interest on the penalty amount. Interest under this sub-
section accrues beginning on the date the MCC [HMO or preferred 
provider carrier] was required to pay the claim and ending on the date 
the claim and the penalty are paid in full;[.] 

(4) if the balance of the claim is paid to an institutional pre-
ferred provider on or before the 45th day after the applicable statutory 
claims payment period, pay a penalty in the amount specified in sub-
paragraphs (A) and (B) of this paragraph. The MCC must pay 50 per-
cent of the penalty to the institutional preferred provider and 50 percent 
of the penalty to the Texas Health Insurance Pool until its dissolution, 
and after its dissolution to the department. The penalty under this para-
graph on the amount not timely paid is in the amount of the lesser of: 

(A) 50 percent of the underpaid amount; or 

(B) $100,000; 

(5) if the balance of the claim is paid to an institutional pre-
ferred provider on or after the 46th day and before the 91st day after the 
end of the applicable statutory claims payment period, pay a penalty in 
the amount specified in subparagraphs (A) and (B) of this paragraph. 
The MCC must pay 50 percent of the penalty to the institutional pre-
ferred provider and 50 percent of the penalty to the Texas Health In-
surance Pool until its dissolution, and after its dissolution to the depart-
ment. The penalty under this paragraph is in the amount of the lesser 
of: 

(A) 100 percent of the underpaid amount; or 

(B) $200,000; and 

(6) if the balance of the claim is paid to an institutional 
preferred provider on or after the 91st day after the end of the appli-
cable statutory claims payment period, pay a penalty computed under 
paragraph (5) of this subsection plus 18 percent annual interest on the 
penalty amount. Interest under this subsection accrues beginning on 
the date the MCC was required to pay the claim and ending on the 
date the claim and the institutional provider's portion of the penalty are 
paid in full. The MCC must pay 50 percent of the interest to the insti-
tutional preferred provider and 50 percent of the interest to the Texas 
Health Insurance Pool until its dissolution, and after its dissolution to 
the department. 

(d) For the purposes of subsection (c) of this section, the un-
derpaid amount is calculated on the ratio of the balance owed by the 
MCC [carrier] to the total contracted rate, including any patient finan-
cial responsibility, as applied to an amount equal to the billed charges 

minus the contracted rate. For example, a claim for a contracted rate 
to a noninstitutional preferred provider of $1,000 and billed charges of 
$1,500 is initially underpaid at $600, with the insured owing $200 and 
the MCC [HMO or preferred provider carrier] owing a balance of $200. 
The MCC [HMO or preferred provider carrier] pays the $200 balance 
on the 30th day after the end of the applicable statutory claims pay-
ment period. The amount the MCC [HMO or preferred provider car-
rier] initially underpaid, $200, is 20 percent of the contracted rate. To 
determine the penalty, the MCC [HMO or preferred provider carrier] 
must calculate 20 percent of the billed charges minus the contracted 
rate, which is $100. This amount represents the underpaid amount for 
subsection (c)(1) of this section. The MCC [Therefore, the HMO or 
preferred provider carrier] must pay, as a penalty, 50 percent of $100, 
or $50. 

(e) For purposes of calculating a penalty when an MCC 
[HMO or preferred provider carrier] is a secondary plan MCC [carrier] 
for a claim, the contracted rate and billed charges must be reduced in 
proportion to [accordance with] the percentage of the entire claim that 
is owed by the secondary plan MCC [carrier]. The following example 
illustrates this method: Carrier A pays 80 percent of a claim to a 
noninstitutional preferred provider for a contracted rate of $1,000 and 
billed charges of $1,500, leaving $200 unpaid as the patient's financial 
responsibility. The patient has coverage through Carrier B that is 
secondary, and Carrier B will owe the $200 balance under [pursuant 
to] the coordination of benefits provision of Carrier B's policy. If 
Carrier B fails to pay the $200 within the applicable statutory claims 
payment period, Carrier B will pay a penalty based on the percentage 
of the claim that it owed. The contracted rate for Carrier B will 
[therefore] be $200 (20 percent of Carrier A's $1,000 contracted rate), 
and the billed charges will be $300 (20 percent of $1,500). Although 
Carrier B may have a contracted rate with the provider that is different 
from [than] Carrier A's contracted rate, it is Carrier A's contracted rate 
that establishes the entire claim amount for the purpose of calculating 
Carrier B's penalty. 

(f) An MCC [HMO or preferred provider carrier] is not liable 
for a penalty under this section: 

(1) if the failure to pay the claim within [in accordance 
with] the applicable statutory claims payment period is a result of a 
catastrophic event that the MCC [HMO or preferred provider carrier] 
certified according to the provisions of §21.2819 of this title (relating 
to Catastrophic Event); or 

(2) if the claim was paid in compliance [accordance] with 
§21.2807 of this title, but for less than the contracted rate, and: 

(A) the preferred provider notifies the MCC [HMO or 
preferred provider carrier] of the underpayment after the 270th day af-
ter the date the underpayment was received; and 

(B) the MCC [HMO or preferred provider carrier] pays 
the balance of the claim on or before the 30th day after the date the 
insurer receives the notice of underpayment. 

(g) Subsection (f) of this section does not relieve the MCC 
[HMO or preferred provider carrier] of the obligation to pay the re-
maining unpaid contracted rate owed the preferred provider. 

(h) An MCC [HMO or preferred provider carrier] that pays a 
penalty under this section must [shall] clearly indicate on the explana-
tion of payment the amount of the contracted rate paid, the amount of 
the billed charges as submitted by the physician or the provider, and the 
amount paid as a penalty. A nonelectronic [non-electronic] explanation 
of payment complies with this requirement if it clearly and prominently 
identifies the notice of the penalty amount. 

§21.2816. Date of Receipt. 
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(a)        
under this su

A written communication, including a claim, referenced
bchapter is subject to and must [shall] comply with this 

section unless otherwise stated in this subchapter. 

(b) An entity subject to these rules may deliver written com-
munications as follows: 

(1) submit the communication by United States mail, first 
class;[,] by United States mail, return receipt requested; or by overnight 
delivery; 

(2) - (4) (No change.) 

(c) - (d) (No change.) 

(e) If a claim is submitted electronically, the claim is presumed 
received on the date of the electronic verification of receipt by the MCC 
[HMO or preferred provider carrier] or the MCC's [HMO's or preferred 
provider carrier's] clearinghouse. If the MCC's [HMO's or preferred 
provider carrier's] clearinghouse does not provide a confirmation of re-
ceipt of the claim or a rejection of the claim within 24 hours of submis-
sion by the physician, or the provider, or the physician's or provider's 
clearinghouse, the physician's or provider's clearinghouse must [shall] 
provide the confirmation. The physician's or provider's clearinghouse 
must be able to verify that the claim contained the correct payor iden-
tification of the entity to receive the claim. 

(f) - (g) (No change.) 

(h) Any entity submitting a communication under subsection 
(b)(1) - (4) of this section may choose to maintain a mail log to pro-
vide proof of submission and establish date of receipt. The entity must 
[shall] fax or electronically transmit a copy of the mail log, if used, 
to the receiving entity at the time of the submission of a communica-
tion and include another copy with the relevant communication. The 
log must [shall] identify each separate claim, request for information, 
or response included in a batch communication. The mail log must 
[shall] include the following information: name of claimant; address of 
claimant; telephone number of claimant; claimant's federal tax identi-
fication number; name of addressee; name of MCC [HMO or preferred 
provider carrier]; designated address;[,] date of mailing or hand de-
livery; subscriber name; subscriber ID number; patient name; date(s) 
of service or occurrence; [service/occurrence,] delivery method;[,] and 
claim number, if applicable. 

§21.2817. Terms of Contracts. 
Unless otherwise provided in this subchapter, contracts between MCCs 
[HMOs or preferred provider carriers] and preferred providers may 
[shall] not include terms that [which]: 

(1) extend the statutory or regulatory time frames; or 

(2) waive the preferred provider's right to recover reason-
able attorney's fees and court costs under [pursuant to] Insurance Code 
§1301.108 [Article 3.70-3C §3A(n)] and §843.343. 

§21.2818. Overpayment of Claims. 
(a) An MCC [HMO or preferred provider carrier] may recover 

a refund due to overpayment or completion of an audit if: 

(1) the MCC [HMO or preferred provider carrier] notifies 
the physician or the provider of the overpayment not later than the 
180th day after the date of receipt of the overpayment; or 

(2) the MCC [HMO or preferred provider carrier] notifies 
the physician or the provider of the completion of an audit under 
§21.2809 of this title [the subchapter] (relating to Audit Procedures 
[Audits]). 

(b) Notification under subsection (a) of this section must 
[shall]: 

(1)           
amounts for which a refund is due, and for each claim, the basis and 
specific reasons for the request for refund; 

(2) (No change.) 

(3) describe the methods by which the MCC [HMO or pre-
ferred provider carrier] intends to recover the refund. 

(c) A physician or a provider may appeal a request for refund 
by providing written notice of disagreement with the refund request 
not later than 45 days after receipt of notice described in subsection (a) 
of this section. Upon receipt of written notice under this subsection, 
the MCC must [HMO or preferred provider carrier shall] begin the 
appeal process provided for in the MCC's [HMO's or preferred provider 
carrier's] contract with the physician or the provider. 

(d) An MCC [HMO or preferred provider carrier] may not re-
cover a refund under this section until: 

(1) for overpayments, the later of the 45th day after notifi-
cation under subsection (a)(1) of this section or the exhaustion of any 
physician or provider appeal rights under subsection (c) of this section, 
where the physician or the provider has not made arrangements for pay-
ment with an MCC [HMO or preferred provider carrier]; or 

(2) for audits, the later of the 30th day after notification un-
der subsection (a)(2) of this section or the exhaustion of any physician 
or provider appeal rights under subsection (c) of this section, where the 
physician or the provider has not made arrangements for payment with 
an MCC [HMO or preferred provider carrier]. 

(e) If an MCC [HMO or preferred provider carrier] is a sec-
ondary payor and pays a portion of a claim that should have been paid 
by the MCC [HMO or preferred provider carrier] that is the primary 
payor, the secondary payor may only recover overpayment from the 
MCC [HMO or preferred provider carrier] that is primarily responsible 
for that amount. If the portion of the claim overpaid by the secondary 
payor was also paid by the primary payor, the secondary payor may 
recover the amount of overpayment from the physician or the provider 
that received the payment under the procedures set forth in this section. 

(f) Subsections (a) - [through] (e) of this section do not affect 
an MCC's [a carrier's] ability to recover an overpayment in the case of 
fraud or a material misrepresentation by a physician or a provider. 

§21.2819. Catastrophic Event. 

(a) An MCC, a [HMO, preferred provider carrier,] physician, 
or a provider must notify the department if, due to a catastrophic event, 
it is unable to meet the deadlines in §§21.2804 [of this title] (relat-
ing to Requests [Request] for Additional Information from Treating 
Preferred Provider), 21.2806 (relating to Claim [Claims] Filing Dead-
line), 21.2807 (relating to Effect of Filing a Clean Claim), 21.2808 (re-
lating to Effect of Filing a Deficient Claim), 21.2809 (relating to Audit 
Procedures), and 21.2815 [of this title] (relating to Failure to Meet the 
Statutory Claims Payment Period)of this title, as applicable. The entity 
must send the notification required under this subsection to the depart-
ment within five days of the catastrophic event. 

(b) Within 10 [ten] days after the entity returns to normal busi-
ness operations, the entity must send a certification of the catastrophic 
event to the Life/Health and HMO Intake Team [department, to the 
Life/Health/HMO Filings Intake Division], Texas Department of Insur-
ance, P.O. Box 149104, Mail Code 106-1E, Austin, Texas 78714-9104. 
The certification must: 

(1) be in the form of a sworn affidavit from: 

be in written form and include the specific claims and
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(A) for a physician or a provider, the physician, the 
provider, the office manager, the administrator, [administrators] or 
their designees; or 

(B) for an MCC [HMO or preferred provider carrier], a 
corporate officer or a [the] corporate officer's designee;[.] 

(2) identify the specific nature and date of the catastrophic 
event; and 

(3) identify the length of time the catastrophic event caused 
an interruption in the claims submission or processing activities of the 
physician, the provider, or the MCC [HMO or preferred provider car-
rier]. 

(c) (No change.) 

§21.2820. Identification Cards. 

(a) An identification card, or other similar document that in-
cludes information necessary to allow enrollees and insureds to access 
services or coverage under an HMO evidence of coverage, [or] a pre-
ferred provider benefit plan, or an exclusive provider benefit plan that is 
issued by an MCC [HMO or preferred provider carrier] subject to this 
subchapter must [pursuant to §21.2801 of this title (relating to Scope) 
shall] comply with the requirements of this section. 

(b) An identification card or other similar document issued to 
enrollees or to insureds must [shall] include the following information: 

(1) the name of the enrollee or the insured; 

(2) the first date on which the enrollee or the insured be-
came eligible for benefits under the plan or a toll-free number that a 
preferred provider may use to obtain such information; [and] 

(3) for an exclusive provider benefit plan, the acronym 
"EPO" or the phrase "Exclusive Provider Organization"; and 

(4) [(3)] the letters "TDI" or "DOI" prominently displayed 
on the front of the card or the document. 

[(c) The requirements of this section apply to an HMO evi-
dence of coverage or a preferred provider benefit plan issued or re-
newed on or after February 1, 2004.] 

§21.2821. Reporting Requirements. 

(a) An MCC must [HMO or preferred provider carrier shall] 
submit to the department quarterly claims payment information in 
compliance [accordance] with the requirements of this section. 

(b) The MCC must [HMO or preferred provider carrier shall] 
submit the report required by subsection (a) of this section to the de-
partment on or before: 

(1) May 15th for the months of January, February, and 
March of each year; 

(2) August 15th for the months of April, May, and June of 
each year; 

(3) November 15th for the months of July, August, and 
September of each year; and 

(4) February 15th for the months of October, November, 
and December of each preceding calendar year. 

[(c) The HMO or preferred provider carrier shall submit the 
first report required by this section to the department on or before Feb-
ruary 15, 2004 and shall include information for the months of Septem-
ber, October, November and December of the prior calendar year.] 

(c) [(d)] The report required by subsection (a) of this section 
must [shall] include, at a minimum, the following information: 

(1) number of claims received from noninstitutional [non-
institutional] preferred providers; 

(2) number of claims received from institutional preferred 
providers; 

(3) number of clean claims received from noninstitutional 
[non-institutional] preferred providers; 

(4) number of clean claims received from institutional pre-
ferred providers; 

(5) number of clean claims from noninstitutional [non-in-
stitutional] preferred providers paid within the applicable statutory 
claims payment period; 

(6) number of clean claims from noninstitutional [non-in-
stitutional] preferred providers paid on or before the 45th day after the 
end of the applicable statutory claims payment period; 

(7) number of clean claims from institutional preferred 
providers paid on or before the 45th day after the end of the applicable 
statutory claims payment period; 

(8) number of clean claims from noninstitutional [non-in-
stitutional] preferred providers paid on or after the 46th day and before 
the 91st day after the end of the applicable statutory claims payment 
period; 

(9) number of clean claims from institutional preferred 
providers paid on or after the 46th day and before the 91st day after 
the end of the applicable statutory claims payment period; 

(10) number of clean claims from noninstitutional [non-in-
stitutional] preferred providers paid on or after the 91st day after the 
end of the applicable statutory claims payment period; 

(11) number of clean claims from institutional preferred 
providers paid on or after the 91st day after the end of the applicable 
statutory claims payment period; 

(12) number of clean claims from institutional preferred 
providers paid within the applicable statutory claims payment period; 

(13) number of claims paid under [pursuant to] the provi-
sions of §21.2809 of this title (relating to Audit Procedures); 

(14) number of requests for verification received under 
§19.1719 [pursuant to §19.1724] of this title (relating to Verification 
for Health Maintenance Organizations and Preferred Provider Benefit 
Plans); 

(15) number of verifications issued under §19.1719 
[pursuant to §19.1724] of this title; 

(16) number of declinations of requests for verifications, 
under §19.1719[, pursuant to §19.1724] of this title; 

(17) number of certifications of catastrophic events sent to 
the department; 

(18) number of calendar days business was interrupted for 
each corresponding catastrophic event; 

(19) number of electronically submitted, affirmatively ad-
judicated pharmacy claims received by the MCC [HMO or preferred 
provider carrier]; 

(20) number of electronically submitted, affirmatively ad-
judicated pharmacy claims paid within the 18-day [21-day] statutory 
claims payment period; 
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(21) number of electronically submitted, affirmatively ad-
judicated pharmacy claims paid on or before the 45th day after the end 
of the 18-day [21-day] statutory claims payment period; 

(22) number of electronically submitted, affirmatively ad-
judicated pharmacy claims paid on or after the 46th day and before the 
91st day after the end of the 18-day [21-day] statutory claims payment 
period; and 

(23) number of electronically submitted, affirmatively ad-
judicated pharmacy claims paid on or after the 91st day after the end 
of the 18-day [21-day] statutory claims payment period. 

(d) [(e)] An MCC must [HMO or preferred provider carrier 
shall] annually submit to the department, on or before August 15th, 
at a minimum, information related to the number of declinations of 
requests for verifications from July 1st of the prior year to June 30th of 
the current year, in the following categories: 

(1) policy or contract limitations: 

(A) premium payment time frames [timeframes] that 
prevent verifying eligibility for a 30-day period; 

(B) policy deductible, specific benefit limitations, or 
annual benefit maximum; 

(C) benefit exclusions; 

(D) no coverage or change in membership eligibility, 
including individuals not eligible, not yet effective, or for whom mem-
bership is canceled [cancelled]; 

(E) preexisting [pre-existing] condition limitations; and 

(F) other;[.] 

(2) declinations due to an inability to obtain necessary in-
formation in order to verify requested services from the following per-
sons: 

(A) the requesting physician or provider; 

(B) any other physician or provider; and 

(C) any other person. 

§21.2822. Administrative Penalties. 
(a) An MCC [HMO or preferred provider carrier] that fails to 

comply with §21.2807 of this title (relating to Effect of Filing a Clean 
Claim) for more than two percent of clean claims submitted to the 
MCC [HMO or preferred provider carrier] is subject to an adminis-
trative penalty under [pursuant to the] Insurance Code[,] §843.342(k) 
or §1301.137(k) [Article 3.70-3C section 3I(k)], as applicable. 

(b) The percentage of the MCC's [HMO or preferred provider 
carrier's] compliance with §21.2807 of this title must [shall] be deter-
mined on a quarterly basis and must [shall] be separated into a compli-
ance percentage for noninstitutional preferred provider claims and in-
stitutional preferred provider claims. Claims paid in compliance with 
§21.2809 of this title (relating to Audit Procedures) are not included in 
calculating the compliance percentage under this section. 

§21.2823. Applicability to Certain Noncontracting [Non-Contract-
ing] Physicians and Providers. 
The provisions of §19.1719 of this title (relating to Verification for 
Health Maintenance Organizations and Preferred Provider Benefit 
Plans) [§§19.1724] and §21.2807 of this title (relating to [Verification 
and] Effect of Filing a Clean Claim) apply to a physician or a provider 
that provides to an enrollee or an insured of an MCC [HMO or 
preferred provider carrier]: 

(1) (No change.) 

(2) specialty or other medical care or health care services at 
the request of the MCC [HMO, preferred provider carrier], the physi-
cian, or the provider because the services are not reasonably available 
from a physician or a provider who is included in the MCC's [HMO's 
or preferred provider carrier's] network. 

§21.2824. Applicability. 

The amendments to §§21.2801 - 21.2803, 21.2807 - 21.2809, and 
21.2811 - 21.2817 of this title (relating to Scope, Definitions, Ele-
ments of a Clean Claim, Effect of Filing a Clean Claim, Effect of 
Filing Deficient Claim, Audit Procedures, Disclosure of Processing 
Procedures, Denial of Clean Claim Prohibited for Change of Address, 
Requirements Applicable to Other Contracting Entities, Electronic 
Adjudication of Prescription Benefits,[.] Failure to Meet the Statutory 
Claims Payment Period, Date of Receipt, and Terms of Contracts), 
and new §§21.2804 - 21.2806, [§§]21.2818, 21.2819, and 21.2821 -
21.2825 of this title (relating to Requests for Additional Information 
from Treating Preferred Provider, Requests for Additional Informa-
tion from Other Sources, Claims Filing Deadline, Overpayment of 
Claims, Catastrophic Event, Reporting Requirements, Administrative 
Penalties, Applicability to Certain Non-Contracting Physicians and 
Providers, Applicability, and Severability) apply to services provided, 
or inpatient services beginning, under [pursuant to] contracts entered 
into or renewed between an MCC [HMO or preferred provider carrier] 
and a preferred provider on or after October 5, 2003, and to services 
provided or hospital confinements beginning on or after October 5, 
2003, by physicians and providers that do not have a contract with an 
MCC [HMO or preferred provider carrier]. 

§21.2825. Severability. 

If a court of competent jurisdiction holds that any provision of this sub-
chapter or its application to any person or circumstance [is inconsistent 
with any statutes of this state, is unconstitutional, or] is invalid for any 
reason, the invalidity does not affect other provisions or applications 
of this subchapter that can be given effect without the invalid provi-
sion or application, and to this end the provisions of this subchapter 
are severable [remaining provisions of this subchapter shall remain in 
full effect]. 

§21.2826. Waiver. 

In compliance with Insurance Code §1211.001, the [The] provisions 
in [of Texas] Insurance Code Chapter 1301, §1301.069, §1301.162, 
and Subchapters C and C-1; Chapter 1213; [Articles 3.70-3C, Sections 
3A, 3C-3J, 10-12; and 21.52Z;] Chapter 843, §843.209, §843.319, and 
Subchapter J [and Sections 843.209 and 843.319]; as well as this sub-
chapter and §§3.3703(a)(20), 11.901(a)(11), 19.1718 [§§3.3703(20), 
11.901(10), 19.1723], and 19.1719 [19.1724] of this title (relating to 
Contracting Requirements, Required Provisions, Preauthorization for 
Health Maintenance Organizations and Preferred Provider Benefit 
Plans, and Verification for Health Maintenance Organizations and 
Preferred Provider Benefit Plans, respectively) are not applicable to 
Medicaid and Children's Health Insurance Program [(CHIP)] plans 
provided by an MCC [HMO or preferred provider carrier] to persons 
enrolled in the medical assistance program established under [Chapter 
32,] Human Resources Code Chapter 32[,] or the child health plan 
established under [Chapter 62,] Health and Safety Code Chapter 62. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305045 
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♦ ♦ ♦ 

Sara Waitt 
General Counsel 
Texas Department of Insurance 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 463-6327 

CHAPTER 25. INSURANCE PREMIUM 
FINANCE 
SUBCHAPTER E. EXAMINATIONS AND 
ANNUAL REPORTS 
28 TAC §25.88 
The Texas Department of Insurance (department) proposes 
amendments to 28 Texas Administrative Code §25.88, con-
cerning an assessment that will be used to cover the general 
administrative expenses of the department's regulation of insur-
ance premium finance companies. The proposed amendments 
are necessary to adopt the rate of assessment to ensure that 
there are sufficient funds to meet the expenses of performing 
the department's statutory responsibilities for examining, inves-
tigating, and regulating insurance premium finance companies. 
Under §25.88, the department levies a rate of assessment to 
cover the department's general administrative expenses for 
fiscal year 2014. 

The department has determined that the estimated revenue 
need requires the collection of the minimum assessment amount 
of $250 from each insurance premium finance company for 
calendar year 2014. 

The department proposes an amendment in the first sentence of 
the section to update the reference to the year in the section to 
2014. 

The department proposes amendments in the first and second 
sentences of the section that are nonsubstantive in nature to 
conform with the department's writing style guides. In the first 
sentence, the department deletes the word "the" before the In-
surance Code citation. In the second sentence of the section, the 
department updates the address and replaces "TPA/Premium 
Finance" with "Market Conduct" as the recipient, and adds the 
proper mail code. 

The following paragraphs provide an explanation of the method-
ology the department used to determine its assessments for in-
surance premium finance companies for 2014. 

In general, the department's 2014 revenue need (the amount 
that must be funded by maintenance taxes or fees; examination 
overhead assessments; the department's self-directed budget 
account, as established under Insurance Code §401.252; and 
premium finance exam assessments) is determined by calculat-
ing the department's total cost need, and subtracting from that 
number funds resulting from fee revenue and funds remaining 
from fiscal year 2013. 

To determine its total cost need, the department combined costs 
from the following: (i) appropriations set out in Chapter 1411 (SB 
1), Acts of the 83rd Legislature, Regular Session, 2013 (the Gen-
eral Appropriations Act), which come from two funds, the Gen-
eral Revenue Dedicated - Texas Department of Insurance Op-
erating Account No. 0036 (Account No. 0036) and the General 
Revenue Fund - Insurance Companies Maintenance Tax and In-
surance Department Fees; (ii) funds allowed by Insurance Code 

Subchapters D and F of Chapter 401 as approved by the com-
missioner for the self-directed budget account in the Treasury 
Safekeeping Trust Company to be used exclusively to pay ex-
amination costs associated with salary, travel, or other person-
nel expenses; (iii) an estimate of other costs statutorily required 
to be paid from those two funds and the self-directed budget ac-
count, such as fringe benefits and statewide allocated costs; and 
(iv) an estimate of the cash amount necessary to finance both 
funds and the self-directed budget account from the end of the 
2014 fiscal year until the next assessment collection period in 
2015. From these combined costs, the department subtracted 
costs attributable to the Division of Workers' Compensation and 
the workers' compensation research and evaluation group. 

The department determined how to allocate the revenue need to 
be attributed to each funding source using the following method: 

For each section within the department that provides services 
directly to the public or the insurance industry, the department 
allocated the costs for providing those direct services on a per-
centage basis to each funding source, such as the maintenance 
tax or fee line, the premium finance assessment, the examina-
tion assessment, the self-directed budget account as limited by 
Insurance Code §401.252, or another funding source. 

The department applied these percentages to each section's an-
nual budget to determine the total direct cost to each funding 
source. The department calculated a percentage for each fund-
ing source by dividing the total directly allocated to each funding 
source by the total of the direct cost. The department used this 
percentage to allocate administrative support costs to each fund-
ing source. Examples of administrative support costs include 
services provided by human resources, accounting, budget, the 
commissioner's administration, and information technology. The 
department calculated the total of direct costs and administrative 
support costs for each funding source. 

The department's examination division bases its current alloca-
tion on the number of hours market conduct staff performs ex-
aminations on premium finance companies. 

To complete the calculation of the revenue need, the department 
combined the costs allocated to the premium finance assess-
ment source and the self-directed source attributable to regula-
tion of premium finance insurance companies. The department 
subtracted the fiscal year 2014 estimated amount of premium 
finance fee revenue and the estimated combined 2013 ending 
funding balance of the premium finance assessment source and 
the self-directed budget account attributable to premium finance 
from the amount of the combined costs for regulation of pre-
mium finance insurance companies. The resulting balance was 
the amount of revenue need for the purpose of calculating the 
premium finance assessment rate. The department divided the 
revenue need by the estimated loan dollar volume to determine 
the proposed rate of assessment for premium finance insurance 
companies. Based on this, the department determined that the 
estimated revenue need requires the collection of the minimum 
assessment amount of $250 from each insurance premium fi-
nance company. 

FISCAL NOTE. Joe Meyer, assistant chief financial officer, has 
determined that for each year of the first five years the proposal 
will be in effect, the expected fiscal impact on state government 
is estimated income of $51,000 to the Texas Department of In-
surance examination self-directed account in the Texas Treasury 
Safekeeping Trust Company. There will be no fiscal implications 
for local government as a result of enforcing or administering the 
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proposed section, and there will be no effect on local employ-
ment or local economy. 

PUBLIC BENEFIT/COST NOTE. Mr. Meyer also has determined 
that for each year of the first five years the proposed amended 
section is in effect, the public benefit expected as a result of en-
forcing the section will be sufficient funds to cover the depart-
ment's expenses for regulating insurance premium finance com-
panies. 

There are two components of costs for entities required to com-
ply with the proposal: the cost to gather information and com-
plete the required forms, and the cost of the assessment. 

The actual cost of gathering the information required to fill out the 
form and complete the form will be the same for micro, small, and 
large businesses. A person familiar with the accounting records 
of the company and accounting practices in general will proba-
bly perform the activities necessary to comply with the section. 
Such persons are similarly compensated by micro, small, and 
large insurance premium finance companies. The compensation 
is generally between $24 and $40 an hour. The department es-
timates that, regardless of whether the company is micro, small, 
or large, the required form can be completed in two hours. 

The requirement to pay the assessment is the result of the leg-
islative enactment of the statute that imposes the assessment 
and is not a result of the adoption or enforcement of this pro-
posal. 

There is no difference in proposed rates of assessment for micro, 
small, and large businesses. The cost of the assessment to a 
premium finance company in 2014, regardless of whether the 
company is micro, small, or large, will be $250, which has been 
the minimum assessment cost under §25.88 in previous years. 

The department, after considering the purpose of the authorizing 
statute, does not believe it is legal or feasible to waive or modify 
the statutorily mandated requirements of the proposal for small 
and micro businesses. 

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL AND MICRO BUSINESSES. 
As required by Government Code §2006.002(c), the department 
has determined that the proposal may have an adverse eco-
nomic effect on approximately 104 to 122 licensed insurance 
premium finance companies that are small or micro businesses 
required to comply with the proposed rules. Adverse economic 
impact may result from costs associated with the amount of the 
required examination fee resulting from this proposal. The cost 
of compliance will not vary between large businesses and small 
or micro businesses, and the department's cost analysis and re-
sulting estimated costs in the public benefit/cost note portion of 
this proposal is equally applicable to small or micro businesses. 
The total cost of compliance to large businesses and small or mi-
cro businesses is not dependent on the size of the business, but 
rather is dependent on each insurance premium finance com-
pany paying the $250 minimum assessment. 

In accord with Government Code §2006.002(c-1), the depart-
ment has considered other regulatory methods to accomplish 
the objectives of the proposal that will also minimize any adverse 
impact on small and micro businesses. 

The primary objective of the proposal is to promulgate a rule ad-
dressing the rate of assessment to cover the department's statu-
tory responsibilities for examining, investigating, and regulating 
insurance premium finance companies in 2014. 

The other regulatory methods considered by the department to 
accomplish the objectives of the proposal and to minimize any 
adverse impact on small and micro businesses include: (i) not 
adopting the proposed rule, (ii) adopting different assessment for 
small and micro businesses, and (iii) exempting small and micro 
businesses from the assessment requirements. 

Not adopting the proposed rule. Without adopting a rule the de-
partment will be unable to collect the necessary funds to cover 
costs of the examination function of the department. The pur-
pose of conducting examinations is to monitor the activities and 
solvency of premium finance companies. Failure of the depart-
ment to perform its examination functions could result in public 
harm if an insurance premium finance company ceased com-
pliance with the Insurance Code or became insolvent and this 
was not detected because of the lack of regular examinations. 
Not adopting the rule would also result in premium finance com-
panies being out of compliance with Insurance Code §651.006, 
which requires a licensed insurance premium finance company 
to pay an amount that covers the direct and indirect costs of an 
examination or investigation and a proportionate share of the 
general administrative expense attributable to the regulation of 
licensed insurance premium finance companies. This option has 
been rejected. 

Adopting a different assessment for small and micro businesses. 
The proposed assessment is already based on the most equi-
table methodology the department can develop. The department 
applies an assessment methodology that this year results in an 
assessment of $250. This amount is equal to the minimum as-
sessment required by previous versions of the rule extending 
back to its initial adoption in 1995. The department anticipates 
that a small or micro business that would be most susceptible to 
economic harm would be one that has a lower loan dollar vol-
ume. However, based on the proposed rule, a small or micro 
business would pay this minimum assessment, thereby reduc-
ing its risk of economic harm. This option has been rejected. 

Exempting small and micro businesses from the assessment re-
quirements. As previously noted, the current methodology used 
to develop the proposed amendments is already the most equi-
table that the department can develop. The department applies a 
methodology that contemplates companies, including those that 
are small or micro businesses, paying the minimum assessment 
that has been required under this section. However, if the as-
sessment were completely eliminated for small or micro busi-
nesses, the department would need to completely revise its cal-
culations to shift costs to other insurers and entities, which would 
result in a less balanced methodology. This option has been re-
jected. 

TAKINGS IMPACT ASSESSMENT. The department has de-
termined that no private real property interests are affected by 
this proposal and that this proposal does not restrict or limit 
an owner's right to property that would otherwise exist in the 
absence of government action, and so does not constitute a tak-
ing or require a takings impact assessment under Government 
Code §2007.043. 

REQUEST FOR PUBLIC COMMENT. If you want the depart-
ment to consider written comments on the proposal, you must 
submit them no later than 5:00 p.m. on December 15, 2013 to 
Sara Waitt, General Counsel, Mail Code 113-2A, Texas Depart-
ment of Insurance, P.O. Box 149104, Austin, Texas 78714-9104. 
You must simultaneously submit an additional copy of the com-
ment to Joe Meyer, Assistant Chief Financial Officer, Financial 
Services, Mail Code 108-3A, Texas Department of Insurance, 
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P.O. Box 149104, Austin, Texas 78714-9104. You should sep-
arately submit any request for a public hearing to the Office of 
the Chief Clerk, Mail Code 113-2A, Texas Department of Insur-
ance, P.O. Box 149104, Austin, Texas 78714-9104, before the 
close of the public comment period. If the department holds a 
hearing, the department will consider written and oral comments 
presented at the hearing. 

STATUTORY AUTHORITY. The amendments are proposed 
under Insurance Code §§201.001(a)(1), (b), and (c); 651.003; 
651.005(b); 651.006(a); and 36.001. 

Insurance Code §201.001(a)(1) states that the Texas Depart-
ment of Insurance operating account is an account in the gen-
eral revenue fund, and that the account includes taxes and fees 
received by the commissioner or comptroller that are required 
by the Insurance Code to be deposited to the credit of the ac-
count. Section 201.001(b) states that the commissioner must 
administer money in the Texas Department of Insurance operat-
ing account and may spend money from the account in accord 
with state law, rules adopted by the commissioner, and the Gen-
eral Appropriations Act. Section 201.001(c) states that money 
deposited to the credit of the Texas Department of Insurance op-
erating account may be used for any purpose for which money 
in the account is authorized to be used by law. 

Insurance Code §651.003 authorizes the commissioner to adopt 
and enforce rules necessary to administer Insurance Code 
Chapter 651. 

Insurance Code §651.005(b) requires that the department 
deposit an assessment or fee associated with examination 
costs, as defined by §401.251, to the account described by 
§401.156(a). 

Insurance Code §651.006(a) requires each insurance premium 
finance company licensed by the department to pay an amount 
imposed by the department to cover the direct and indirect costs 
of examinations and investigations and a proportionate share 
of general administrative expenses attributable to regulation of 
insurance premium finance companies. 

Insurance Code §36.001 provides that the commissioner may 
adopt any rules necessary and appropriate to implement the 
powers and duties of the Texas Department of Insurance under 
the Insurance Code and other laws of this state. 

CROSS REFERENCE TO STATUTE. The following statutes are 
affected by this proposal: Insurance Code §§201.001(a)(1), (b), 
and (c); 651.003; 651.005(b); and 651.006(a) 

§25.88. General Administrative Expense Assessment. 

No later than April 1, 2014 [2013], each insurance premium finance 
company holding a license issued by the department under [the] In-
surance Code Chapter 651 must pay an assessment to cover the gen-
eral administrative expenses attributable to the regulation of insurance 
premium finance companies. An insurance premium finance company 
must send payment to the Texas Department of Insurance, Financial[,] 
-Market Conduct [TPA/Premium Finance], Mail Code 9999 [999], 333 
Guadalupe, P.O. Box 149104, Austin, Texas 78701-9104. The assess-
ment to cover general administrative expenses is $250. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 4, 

2013. 

TRD-201305044 
Sara Waitt 
General Counsel 
Texas Department of Insurance 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 463-6327 

TITLE 34. PUBLIC FINANCE 

PART 1. COMPTROLLER OF PUBLIC 
ACCOUNTS 

CHAPTER 3. TAX ADMINISTRATION 
SUBCHAPTER S. MOTOR FUEL TAX 
34 TAC §3.434 
The Comptroller of Public Accounts proposes an amendment to 
§3.434, concerning liquefied gas tax decal. 

Subsection (a) states this rule applies only to motor fuel trans-
actions that take place on or after January 1, 2004. Motor fuel 
transactions that occur prior to January 1, 2004, are governed by 
sections in Texas Administrative Code, Title 34, Part 1, Chapter 
3, Subchapter L. The amendment removes subsection (a). Sub-
sequent subsections are re-lettered and corrections to subsec-
tions referenced are made throughout the section. 

Subsections (a) and (g)(2) are amended to implement House 
Bill 2148, 83rd Legislature, 2013. Subsection (a) deletes the 
reference to natural gas and methane as a means of powering 
a motor vehicle that is required to obtain a liquefied gas decal. 
Subsection (g)(2) is amended to allow the use of a Class T lique-
fied gas decal for compressed natural gas and liquefied natural 
gas transit vehicles operated by metropolitan transit authorities 
and regional transit authorities under Tax Code, §162.312. 

John Heleman, Chief Revenue Estimator, has determined that 
for the first five-year period the rule will be in effect, there will 
be no significant revenue impact on the state or units of local 
government. 

Mr. Heleman also has determined that for each year of the first 
five years the rule is in effect, the public benefit anticipated as a 
result of enforcing the rule will be by clarifying which vehicles are 
not required to obtain a liquefied gas decal, and which vehicles 
are allowed to use such a decal. This rule is proposed under Tax 
Code, Title 2, and does not require a statement of fiscal impli-
cations for small businesses. There is no significant anticipated 
economic cost to individuals who are required to comply with the 
proposed rule. 

Comments on the proposal may be submitted to Teresa G. Bo-
stick, Manager, Tax Interpretations & Publications Division, P.O. 
Box 13528, Austin, Texas 78711-3528. Comments must be re-
ceived no later than 30 days from the date of publication of the 
proposal in the Texas Register. 

The amendment is proposed under Tax Code, §111.002, which 
provides the comptroller with the authority to prescribe, adopt, 
and enforce rules relating to the administration and enforcement 
of the provisions of Tax Code, Title 2. 

The amendment implements Tax Code, §§162.302, 162.3021, 
162.305, 162.306, and 162.312. 
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§3.434. Liquefied Gas Tax Decal [(Tax Code, §§162.302, 162.3021, 
162.305, 162.307, 162.309, and 162.311)]. 

[(a) Effective date. This rule applies only to motor fuel trans-
actions that take place on or after January 1, 2004. Motor fuel transac-
tions that occur prior to January 1, 2004, will be governed by sections 
in Texas Administrative Code, Title 34, Part 1, Chapter 3, Subchapter 
L.] 

(a) [(b)] Use of decal. Except as provided in subsections (b), 
(c) [(c), (d)], and (f) [(g)] of this section, a person who operates a mo-
tor vehicle that is required to be licensed in Texas for use on the pub-
lic highways of Texas and that is powered by [natural gas, methane,] 
ethane, propane, butane, or a mixture of those gases, including a mo-
tor vehicle equipped to use liquefied gas interchangeably with another 
motor fuel, must: 

(1) obtain from the comptroller a liquefied gas decal; and 

(2) prepay the liquefied gas tax to the comptroller on an 
annual basis. 

(b) [(c)] Motor Vehicle Dealer. A motor vehicle dealer regis-
tered under Transportation Code, Chapter 503, must pay the liquefied 
gas tax to a licensed liquefied gas dealer when the fuel is delivered into 
the fuel supply tanks of each motor vehicle that display a motor vehicle 
dealer decal and that is held for resale. 

(c) [(d)] Interstate trucker. An interstate trucker registered un-
der a multistate tax agreement (International Fuel Tax Agreement), 
must pay the liquefied gas tax to a licensed liquefied gas dealer when the 
fuel is delivered into the fuel supply tanks of motor vehicles that have 
two axles and a registered gross weight in excess of 26,000 pounds; 
have three or more axles, or are used in combination and the regis-
tered gross weight of the combination exceeds 26,000 pounds, and that 
display current multistate tax agreement (International Fuel Tax Agree-
ment) decals. 

(d) [(e)] Vehicle registered in another state. A liquefied gas tax 
decal cannot be issued to a motor vehicle registered in a state other than 
Texas. Owners of such vehicles must pay tax to a licensed liquefied gas 
dealer on fuel delivered into the fuel supply tanks. 

(e) [(f)] Application. Each person purchasing liquefied gas for 
use in a liquefied gas powered motor vehicle must submit an annual 
application to the comptroller for each vehicle. 

(1) Initial application. An applicant initially applying for a 
liquefied gas tax decal for a Class A - F motor vehicle must purchase a 
decal based on an estimate of miles that will be driven during the next 
one-year period. 

(2) Renewal. The applicant must produce an ending 
odometer reading on the renewal application. In the absence of an 
ending odometer reading, the previous year's mileage will be presumed 
to be at least 15,000 miles. Applications for the upcoming year should 
be submitted during the month of expiration of the current decal. 

(A) The liquefied gas tax does not apply to miles trav-
eled outside the state. A record of miles traveled by the motor vehicle 
outside Texas must be maintained and submitted with the renewal each 
year. The record must include the date(s) of travel, beginning and end-
ing odometer readings and destination. 

(B) Special use vehicles. Vehicles required to be li-
censed for highway use but whose main purpose, design, and use is 
off the highway may renew a liquefied gas decal for a rate less than 
the mileage indicated on the odometer if a record or log indicating the 
miles traveled on the highway by the vehicle is maintained and attached 
to the renewal application. 

(f) [(g)] Exceptions. 

(1) School district transportation and county exceptions. 
The liquefied gas tax does not apply to liquefied gas sold to public 
school districts and counties in this state, or to commercial transporta-
tion companies providing transportation services to public school dis-
tricts in this state. These transportation companies must obtain letters 
of exception from the comptroller, as discussed in §3.448 of this title 
(relating to Transportation Services for Texas Public School Districts). 

(2) Decal not required. A public school district, a com-
mercial transportation company providing transportation services to a 
public school district and holding a valid letter of exception from the 
comptroller, or a county in this state operating a motor vehicle pow-
ered by liquefied gas is not required to prepay the liquefied gas tax and 
obtain a decal for the motor vehicle. 

(g) [(h)] Rate schedule. 

(1) The following rate schedule (based on mileage driven 
the previous year) applies. 
Figure: 34 TAC §3.434(g)(1) 
[Figure: 34 TAC §3.434(h)(1)] 

(2) Transit company. A special use liquefied gas tax decal 
and tax is required for the following type of vehicles: Class T: Transit 
carrier vehicles operated by a transit company, $444. The Class T spe-
cial use liquefied gas decal may be displayed by compressed natural 
gas and liquefied natural gas transit carrier vehicles that qualify under 
Tax Code, §162.312. 

(h) [(i)] Display of decal. The decal shall be affixed to the 
inside, lower right corner of the windshield (passenger side) of the ve-
hicle. An expired or invalid liquefied gas tax decals shall be removed 
before installing a new decal or transferring ownership of the motor 
vehicle. 

(i) [(j)] Refunds; transfer of decal. If a motor vehicle bearing 
a liquefied gas tax decal is sold, transferred, destroyed, or the lique-
fied gas carburetor system (regulator or fuel supply tank) is removed 
from the motor vehicle the owner is entitled to a refund of the unused 
portion of the advanced taxes paid for the decal year. The owner must 
submit to the comptroller the liquefied gas tax decal with an affidavit 
identifying the motor vehicle and circumstances for requesting a re-
fund. The comptroller shall refund that portion of the tax payment that 
corresponds to the number of complete months remaining in the decal 
year. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305047 
Ashley Harden 
General Counsel 
Comptroller of Public Accounts 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 475-0387 

♦ ♦ ♦ 

CHAPTER 9. PROPERTY TAX ADMINISTRA-
TION 
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SUBCHAPTER L. PROCEDURES FOR 
PROTESTING COMPTROLLER PROPERTY 
VALUE STUDY AND AUDIT FINDINGS 
34 TAC §9.4301, §9.4317 
The Comptroller of Public Accounts proposes amendments to 
§9.4301 and §9.4317, concerning Subchapter L, Procedures for 
Protesting Comptroller Property Value Study and Audit Findings. 
These sections are being amended to provide added clarification 
and to provide appraisal districts with additional information re-
garding results of protests filed by eligible property owners. 

John Heleman, Chief Revenue Estimator, has determined that 
for the first five-year period the rule will be in effect, there will 
be no significant revenue impact on the state or units of local 
government. 

Mr. Heleman also has determined that for each year of the first 
five years the rule is in effect, the public benefit anticipated as a 
result of enforcing the rule will be by improving the administration 
of local property valuation and taxation. The proposed amend-
ment would have no fiscal impact on small businesses. There is 
no significant anticipated economic cost to individuals who are 
required to comply with the proposed rule. 

Comments on the amendments may be submitted to Deborah 
Cartwright, Director, Property Tax Assistance Division, P.O. Box 
13528, Austin, Texas 78711-3528. Comments must be received 
no later than 30 days from the date of publication of the proposal 
in the Texas Register. 

These amendments are proposed under Government Code, 
§403.303(c) which provides for the comptroller to adopt rules 
governing the conduct of protest hearings. 

These amendments implement Government Code, §403.303(c). 

§9.4301. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth-
erwise. 

(1) Agent--A petitioner may designate an agent to act on 
behalf of the petitioner in protesting comptroller's findings pursuant to 
this subchapter. Except as provided in paragraph (7) of this section, a 
petitioner may designate only one agent per protest. The agent is the 
individual that the petitioner, if acting through an agent, is required to 
designate in the petition to perform the following activities on behalf 
of the petitioner: 

(A) receive and act on all notices, orders, decisions, ex-
ceptions, replies to exceptions, and any other communications regard-
ing the petitioner's protest; 

(B) resolve any matter raised in petitioner's protest; 

(C) argue and present evidence at any hearing on peti-
tioner's protest and authorize individuals other than the agent to argue 
and present evidence at a hearing on petitioner's protest; and 

(D) any other action required of petitioner. 

(2) ALJ--An Administrative Law Judge employed by the 
State Office of Administrative Hearings. 

(3) Clerical error--A numerical error that is or results from 
a mistake or failure in writing, copying, transcribing, entering or re-
trieving computer data, computing, or calculating. In this subchapter, 
"clerical error" does not include an error that is or results from a mistake 

in judgment or reasoning. In this subchapter, "clerical error" does not 
include any claim regarding the conduct of the study generally, such as 
a claim of a study design defect; only district-specific numerical errors 
are included in the definition of "clerical error." 

(4) Division--The comptroller's Property Tax Assistance 
Division. 

(5) Division director--Director of the comptroller's Prop-
erty Tax Assistance Division. Except as otherwise provided in this 
subchapter, all petitions and other documents related to a protest shall 
be filed or served, as applicable, by delivery to the division director. 

(6) Eligible property owner--A property owner in a school 
district or school district split whose property is included in the study 
conducted by the comptroller under Government Code, §403.302 and 
whose tax liability on such property is $100,000 or more. A property 
owner is an "eligible property owner" only in a school district or school 
district split in which all of the requirements of this subsection are met. 
Property is "included in the study" only if, in conducting the study, 
the comptroller appraised or otherwise assigned a value other than lo-
cal value to the property and the value of the property is reflected on 
the study's confidence interval detail for the school district or school 
district split in which the property was located. Additionally, in the 
case of a protest of the comptroller's findings under Government Code, 
§403.302(h), the property must not have been deleted from the study 
before final findings were certified to the commissioner of education. 
In the case of a protest of the comptroller's findings under Government 
Code, §403.302(g), the property owner's property must be included in 
the study for the year in which the preliminary findings were made that 
are the subject of the protest. In the case of a protest of the comp-
troller's findings under Government Code, §03.302(h), the property 
owner's property must have been included in the study for the year that 
is the subject of the audit under protest. Property is not "included in the 
study" in the case of a protest under Government Code, §403.302(g) or 
(h) by virtue of any calculations made pursuant to Government Code, 
§403.302(c-1), (d), (d-1), (e), (i) - (k) and a property owner does not 
have standing to protest such calculations. 

(7) Petition--The documents and supporting evidence filed 
by petitioner in accordance with this subchapter to protest the comptrol-
ler's findings under Government Code, §403.302(g) or (h). A petitioner 
is limited to one petition per audit or property value study, except that 
a petitioner protesting property value study findings may file a separate 
petition solely to address self report corrections pursuant to §9.4305(g) 
of this title (relating to Who May Protest). If a petitioner files one pe-
tition to protest property value study findings and a separate petition 
pursuant to §9.4305(g) of this title, the petitioner may designate differ-
ent agents for each protest. If a petitioner files one petition to protest 
both property value study findings and to address self report correc-
tions pursuant to §9.4305(g) of this title, the petitioner may designate 
only one agent. 

(8) Petitioner--A school district or eligible property owner 
who submits a petition to protest the comptroller's findings under Gov-
ernment Code, §403.302(g) or (h). In addition, an appraisal district 
may be a petitioner if it is authorized in writing by a school district to 
file a petition to protest and the school district is not filing a petition 
to protest. Unless the context clearly indicates otherwise, in this sub-
chapter, the term "petitioner" includes petitioner's agent. When, in this 
subchapter, information is to be provided to or served on a petitioner, 
such information, except as otherwise provided in this subchapter, shall 
be provided to or served on the agent designated by petitioner or, if no 
agent has been designated, to petitioner's designated employee contact. 

(9) SOAH--The State Office of Administrative Hearings. 
A matter may be referred to SOAH only by the comptroller. 
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(10) Comptroller--The Comptroller of Public Accounts 
and employees and designees of the Comptroller of Public Accounts. 

(11) School district split--Each portion of a school district 
located in different counties where properties are appraised by differ-
ent appraisal districts. The property value study is conducted by school 
district split in school districts that are located in two or more coun-
ties; therefore, protests under this subchapter that are filed regarding a 
school district that is located in two or more counties may only be filed 
in the split(s) in which the protesting party has standing and the protest 
is otherwise permitted as provided in this subchapter. As used in this 
subchapter, unless the context clearly indicates otherwise, "school dis-
trict" means an applicable school district split for a school district that 
is located in two or more counties. 

§9.4317. Effect of Final Decision and Certification of Changes. 

(a) A final decision ordering changes to findings made as 
a result of a school district's protest or other final resolution of the 
protest under this subchapter resulting in changes to preliminary find-
ings arising from a school district's protest will change Government 
Code, §403.302 findings for the school district or school district split 
regarding which the protest was filed and Tax Code, §5.10 findings 
for all appraisal districts in which the school district or school district 
split is located. 

(b) A final decision ordering changes to findings made as a re-
sult of a property owner's protest or other final resolution of the protest 
under this subchapter resulting in changes to preliminary findings aris-
ing from a property owner's protest will change Government Code, 
§403.302 findings for the school district(s) or school district split(s) 
regarding which the protest was filed [in which the property that is 
the subject of the protest is located] and Tax Code, §5.10 findings for 
the appraisal district(s) in which the school district(s) or school district 
split(s) [property that is the subject of the protest] is located. After final 
resolution of a property owner's protest resulting in changes in prelim-
inary findings and involving property located in two or more school 
districts or school district splits that is valued as a unit, the division 
will provide to each appraisal district in which the property is located 
and to the protesting taxpayer a list of value ratios calculated on the 
revised unit value for each school district and school district split lo-
cated within the appraisal district in which the property is located. The 
list is provided for informational purposes only and will not impact the 
values certified to the commissioner of education. 

(c) A final decision ordering changes to findings made as a 
result of an appraisal district's protest authorized by this subchapter or 
other final resolution of the protest under this subchapter resulting in 
changes to preliminary findings arising from an authorized appraisal 
district's protest will change Government Code, §403.302 findings for 
the school district or school district split regarding which the protest 
was filed and Tax Code, §5.10 findings for the appraisal district. 

(d) [(c)] Certification of changes to preliminary findings. Un-
less the comptroller determines that circumstances require otherwise, 
the comptroller shall certify to the commissioner of education all 
changes to Government Code, §403.302(g) preliminary findings on or 
before August 15 of the year following the year of the study. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201304986 

Ashley Harden 
General Counsel 
Comptroller of Public Accounts 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 475-0387 

♦ ♦ ♦ 
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE 

PART 19. DEPARTMENT OF FAMILY 
AND PROTECTIVE SERVICES 

CHAPTER 700. CHILD PROTECTIVE 
SERVICES 
The Health and Human Services Commission proposes, on 
behalf of the Department of Family and Protective Services 
(DFPS), new §700.332, concerning eligibility for foster care day 
care services; and an amendment to §700.1013, concerning 
who is eligible for child-care services, in its chapter governing 
Child Protective Services. The purpose of the sections is to 
implement Senate Bill (SB) 430, which was passed in the 83rd 
Legislature, Regular Session, as well as to clarify the existing 
criteria for authorizing child-care services. SB 430 requires 
DFPS to implement a process to verify that each foster parent 
and kinship caregiver (also referred to as "relative or other 
designated caregiver") seeking monetary assistance for day 
care has attempted to find day care services through community 
services, such as Head Start or pre-K. SB 430 stemmed from a 
Legislative Budget Board (LBB) Government Effectiveness and 
Efficiency Report recommendation to contain DFPS day care 
costs. Specifically, the LBB recommended that the legislature 
amend statute and require DFPS to standardize the process of 
verifying that caregivers eligible for foster and kinship day care 
cannot be served through any other community resources. SB 
430 further instructed that DFPS rules specify the documen-
tation requirements in order for the foster parent and kinship 
caregiver to comply with the verification requirement. The bill 
prohibits DFPS from offering monetary assistance for day care 
unless the caregiver submits the required documentation or 
DFPS determines that a waiver of the requirement is necessary 
to make an emergency placement in the best interest of the 
child. The proposed rules implement the required verification 
process and specify the criteria for granting a waiver of a 
verification requirement. 

The proposal also places existing policy in rules with respect to 
(1) the eligibility requirements for offering day care services to 
foster parents, and (2) the ability of the Assistant Commissioner 
for Child Protective Services to grant a good-cause waiver to the 
current eligibility requirements that are unrelated to SB 430. 

A summary of the changes follows: 

New §700.332: (1) defines relevant terms; (2) provides that for 
a foster parent to be eligible for day care, the following crite-
ria must be met: (a) each foster parent must work outside the 
home 40 hours per week or more; (b) the foster parent must 
be a resident of Texas; and (3) the foster parent must provide 
written verification of the foster parent's attempts to secure com-
munity resources; (4) requires the creation of a priority system in 
policy; (5) authorizes DFPS to waive the requirement of written 
verification of attempts to secure community resources if the re-
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quirement would interfere with an emergency placement in the 
child's best interest; and (6) provides for a good cause waiver 
by the Assistant Commissioner for Child Protective Services of 
requirements other than the verification process. 

The amendment to §700.1013: (1) defines relevant terms; (2) 
amends current eligibility criteria to add the requirement the care-
giver provide written verification of the caregiver's attempts to 
secure community resources; (3) authorizes DFPS to waive the 
requirement of written verification of attempts to secure commu-
nity resources if the requirement would interfere with an emer-
gency placement in the child's best interest; and (4) provides for 
a good cause waiver by the Assistant Commissioner for Child 
Protective Services of current requirements other than the veri-
fication process. 

Cindy Brown, Chief Financial Officer of DFPS, has determined 
that for the first five-year period the proposed sections will be in 
effect there will be no fiscal implications for state or local govern-
ment as a result of enforcing or administering the sections. 

Ms. Brown also has determined that for each year of the first five 
years the sections are in effect the public benefit anticipated as 
a result of enforcing the sections will be that more foster parents 
and kinship caregivers may avail themselves of community day 
care resources and DFPS day care costs could experience a 
concomitant reduction. There will be no effect on large, small, or 
micro-businesses because the proposed change does not im-
pose new requirements on any business and does not require 
the purchase of any new equipment or any increased staff time 
in order to comply. There is no anticipated economic cost to per-
sons who are required to comply with the proposed sections. 

HHSC has determined that the proposed new section and 
amendment do not restrict or limit an owner's right to his or her 
property that would otherwise exist in the absence of govern-
ment action and, therefore, do not constitute a taking under 
§2007.043, Government Code. 

Questions about the content of the proposal may be directed to 
Lori L. Lewis-Conerly at (512) 438-4747 in DFPS's Child Protec-
tive Services Division. Electronic comments may be submitted 
to Marianne.McDonald@dfps.state.tx.us. Written comments on 
the proposal may be submitted to Texas Register Liaison, Le-
gal Services-482, Department of Family and Protective Services 
E-611, P.O. Box 149030, Austin, Texas 78714-9030 within 30 
days of publication in the Texas Register. 

SUBCHAPTER C. ELIGIBILITY FOR CHILD 
PROTECTIVE SERVICES 
40 TAC §700.332 
The new section is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The new section implements Texas Family Code §264.124 and 
§264.755(d) and (e). 

§700.332. Eligibility for Foster Care Day Care Services. 

(a) In this section, the following terms have the following 
meanings: 

(1) "Day care" means the assessment, care, training, edu-
cation, custody, treatment, or supervision of a foster child by a person 
other than the child's foster parent for less than 24 hours a day, but at 
least two hours a day, three or more days a week. 

(2) "Emergency placement that is in the child's best inter-
est" means that despite the exercise of reasonable diligence, compli-
ance with the Department's verification process regarding the availabil-
ity of community day care resources would interfere with a placement 
that is in the child's best interest. 

(b) To the extent funds are available, DFPS may provide day 
care to a foster parent if: 

(1) each foster parent in the home works outside the home 
40 hours per week or more; 

(2) the foster parent is a resident of Texas; and 

(3) the foster parent verifies in writing that the foster parent 
has attempted to find appropriate day-care services for the child through 
community services, including: 

(A) Head Start programs; 

(B) Prekindergarten classes; 

(C) Early education programs offered in public schools; 
and 

(D) Any other available and appropriate resources in 
the foster parent's community. 

(c) To monitor the spending of funds, a priority system among 
foster parents will also be established in policy. The priority system 
will be based upon need, but at a minimum will require: 

(1) a determination by DFPS that the provision of day care 
is critical to maintaining the placement of the child with the foster par-
ent; and 

(2) at least one child placed by DFPS: 

(A) is under six years of age or over six years of age but 
in day care during a scheduled break in the public school system; or 

(B) has a developmental delay (including physical, 
emotional, and cognitive or language) or physical disability. 

(d) Notwithstanding any other provision of this section, if 
DFPS determines that requiring the written verification of a foster par-
ent's attempts to find appropriate community day-care services would 
prevent an emergency placement in the child's best interest, DFPS may 
waive the submission of the written verification of the foster parent's 
attempts. DFPS is authorized to require the submission of the written 
verification at any point following the initial authorization of day-care 
services. 

(e) The Assistant Commissioner for Child Protective Services 
may grant a good cause waiver of any of the requirements in paragraphs 
(1) and (2) of subsection (b) of this section, if that person determines 
that: 

(1) the placement cannot be sustained or is unlikely to be 
sustained if the foster parent cannot receive day care; 

(2) there is no reasonable alternative to the provision of day 
care, such as a change in working hours; and 
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(3) day care services are only authorized in increments that 
are commensurate with the hours and days the foster parent and care-
givers must be outside the home for employment. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 30, 

2013. 
TRD-201304932 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 438-3437 

SUBCHAPTER J. ASSISTANCE PROGRAMS 
FOR RELATIVES AND OTHER CAREGIVERS 
DIVISION 1. RELATIVE AND OTHER 
DESIGNATED CAREGIVER PROGRAM 
40 TAC §700.1013 
The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements Texas Family Code §264.124 and 
§264.755(d) and (e). 

§700.1013. Who is eligible for child-care services? 

(a) In this section, the following terms have the following 
meanings: 

(1) "Child-care services" has the same meaning as "day 
care." 

(2) "Day care" means the assessment, care, training, edu-
cation, custody, treatment, or supervision of a child in DFPS conser-
vatorship by a person other than the child's caregiver for less than 24 
hours a day, but at least two hours a day, three or more days a week. 

(3) "Emergency placement that is in the child's best inter-
est" means that despite the exercise of reasonable diligence, compli-
ance with the Department's verification process regarding the availabil-
ity of community day care resources would interfere with a placement 
that is in the child's best interest. 

(b) [(a)] To the extent funds are available, DFPS may pro-
vide child-care services to a caregiver who meets the requirements in 
§700.1003 of this title (relating to What are the eligibility requirements 
for caregiver assistance?) if: 

(1) all appropriate caregivers work outside the home 40 
hours per week or more; [and] 

(2) the caregiver is a resident of Texas; and[.] 

(3) the caregiver verifies in writing that the caregiver has 
attempted to find appropriate day-care services for the child through 
community services, including: 

(A) Head Start programs; 

(B) Prekindergarten classes; 

(C) Early education programs offered in public schools; 
and 

(D) Any other available and appropriate resources in 
the caregiver's community. 

(c) [(b)] To monitor the spending of funds, a priority system 
among caregivers will also be established in policy. The priority system 
will be based upon need, but at a minimum will require: 

(1) a determination by DFPS that the provision of day care 
[child-care services] is critical to maintaining the placement of the child 
with the caregiver; and 

(2) at least one child placed by DFPS is: 

(A) under six years of age or over six years of age but 
in day care during a scheduled break in the public school system;[,] or 

(B) at least one child placed by DFPS has a devel-
opmental delay (including physical, emotional, and cognitive or 
language) or physical disability. 

(d) Notwithstanding any other provision of this section, if 
DFPS determines that requiring the written verification of a caregiver's 
attempts to find appropriate community day-care services would 
prevent an emergency placement in the child's best interest, DFPS 
may waive the submission of the written verification of the caregiver's 
attempts. DFPS is authorized to require the submission of the written 
verification at any point following the initial authorization of day care 
services. 

(e) The Assistant Commissioner for Child Protective Services 
may grant a good cause waiver of any of the requirements in paragraphs 
(1) and (2) of subsection (b) of this section if that person determines 
that: 

(1) the placement cannot be sustained or is unlikely to be 
sustained if the caregivers cannot receive day care; 

(2) there is no reasonable alternative to the provision of day 
care, such as a change in working hours; and 

(3) day care services are only authorized in increments that 
are commensurate with the hours and days the relative caregiver must 
be outside the home for employment. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 30, 

2013. 
TRD-201304933 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 438-3437 
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SUBCHAPTER E. INTAKE, INVESTIGATION, 
AND ASSESSMENT 
The Health and Human Services Commission proposes, on 
behalf of the Department of Family and Protective Services 
(DFPS), the repeal of §700.507; and new §§700.507, 700.551, 
700.553, 700.555, 700.557, 700.559, 700.561, 700.563, 
700.565, and 700.567, concerning response to allegations of 
abuse and neglect and alternative response, in its chapter 
governing Child Protective Services (CPS). The purpose of 
this proposal is to implement Senate Bill (SB) 423, enacted 
in the 83rd Regular Session of the Texas legislature. SB 423 
amended Texas Family Code (TFC) §261.3015, to authorize 
DFPS to conduct an alternative response to an investigation 
that otherwise meets the criteria for a CPS investigation. An 
alternative response is a protective intervention that involves an 
assessment of the family, including a safety assessment, and 
the provision of agreed-upon services and supports. The key 
differences from a traditional investigation are: (1) There will 
not be a formal finding about whether abuse/neglect occurred 
and, thus, no designation of a perpetrator because such ad-
ministrative findings are not necessary to keep the child safe 
in these cases; (2) As there is no designated perpetrator, there 
will not be anyone added to the central registry as a result of the 
intervention; and (3) Family engagement will be undertaken in 
a less adversarial, more collaborative approach. 

There are many anticipated benefits from implementing the al-
ternative response initiative. Studies from states that have im-
plemented an alternative response process have shown that a 
child's safety is not compromised and found that families on the 
alternative track felt more engaged and involved with decisions 
made about their children. Caseworkers have reported that fam-
ilies on the alternative track were more cooperative and willing 
to accept services. 

Studies also indicate that having an alternative response sys-
tem generally contains costs. Since there is no formal finding of 
abuse or neglect or designation of a perpetrator in a case fol-
lowing the alternative track, costly and time consuming admin-
istrative reviews and hearings are eliminated from these cases. 
Moreover, studies have shown that states with an alternative re-
sponse system reduce costs over time because families follow-
ing the alternative track are less likely to have a subsequent re-
port or investigation. 

Recognizing the benefits of alternative response, in 2011, Con-
gress amended the Child Abuse Prevention and Treatment Act 
(CAPTA), mandating that all states receiving CAPTA funding 
have some type of alternative response process (referred to 
as "differential response" in CAPTA) in place by September 1, 
2011. 

DFPS currently meets the CAPTA requirements through its in-
vestigative screening process, which was originally implemented 
in 2006 pursuant to TFC §261.3015. Using the authority under 
the Texas Family Code to create a "flexible response system" 
for investigations, there are currently two different tracks a re-
port can follow after it is referred to CPS from Statewide Intake. 
Reports involving serious abuse allegations or young children 
are immediately referred for a traditional investigation, while re-
ports requiring a less immediate response are referred for a for-
mal screening. With a formal screening, trained screeners do 
preliminary information gathering on a report. Based on the in-
formation they gather, if the report does not meet the criteria to 
warrant an investigation, the screener refers the family to any 

available and needed community resources and then closes the 
case without an investigation. Otherwise, the screener refers the 
case to be assigned for a traditional investigation. 

The alternative response initiative implemented by these pro-
posed rules will work within the already established formal 
screening process. Serious abuse cases that do not meet the 
criteria for an initial formal screening will continue to be referred 
for a traditional investigation that follows all of the current 
policies and procedures. 

For cases that are eligible to be screened, screeners will con-
tinue to follow the same standards and procedures in closing 
cases that do not need further action. But when a screener de-
termines that further action is needed, they will now have two 
options. Cases meeting specified criteria will be referred to an 
alternative response, with all other cases referred to a traditional 
investigation. 

Like cases on the investigative track, those referred to an alter-
native response will have a home visit, an assessment of the 
family including a safety assessment and, if appropriate, ser-
vice planning and some form of ongoing CPS involvement for 
a limited period of time. However, the form of the assessment, 
service planning and CPS involvement may be different from a 
traditional investigation and there will not be any formal abuse or 
neglect finding or designation of a perpetrator. 

Under the proposed alternative response model, a case in the al-
ternative response track may be reassigned to the investigation 
track if a caseworker determines that the case is more serious 
than originally identified, there is an imminent safety threat to the 
child, or the case no longer meets the alternative response cri-
teria for some other reason. There will be a process to refer the 
case for an investigation after taking any protective actions that 
are immediately necessary. Under the currently contemplated 
model, however, once a case is assigned for an investigation it 
will stay on that track. 

A summary of the changes follows: 

Section 700.507 is repealed and proposed as new. The new 
section sets forth all the actions DFPS is authorized to take in re-
sponse to a report that initially appears to meet the criteria for an 
investigation by CPS, which are: (1) Closure of the intake report 
without further action by CPS if staff determine after contacting 
a professional or other credible source that the child's safety can 
be assured without an investigation or alternative response; (2) 
A preliminary investigation and administrative closure of the case 
when CPS determines the allegations have already been inves-
tigated, that it lacks jurisdiction to investigate, or initial, credible 
contacts refute the allegations of abuse or neglect or risk thereof 
and the children in the family appear to be safe from abuse and 
neglect and risk thereof in the foreseeable future; (3) An abbre-
viated investigation with a disposition of "ruled out" if CPS staff 
determine that no abuse or neglect has occurred and that is un-
likely any abuse or neglect will occur in the foreseeable future; 
(4) A thorough investigation resulting in a case disposition and 
role designation for each alleged perpetrator and alleged victim; 
or (5) An alternative response as provided in new Division 2 of 
Subchapter E of this title (relating to Alternative Response). The 
new section also clarifies the circumstances under which DFPS 
is not required to interview a person who is otherwise required 
to be interviewed to complete a thorough investigation. 

New §700.551 provides a general overview and definition of an 
alternative response. 
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New §700.553: (1) Describes the types of cases that may be 
handled as an alternative response; (2) Permits DFPS to con-
duct an alternative response on certain cases that are within 
CPS's jurisdiction that do not involve any alleged victims under 
the age of 6; are not assigned a Priority I; and for which there is 
not an open investigation or conservatorship case; (3) Excludes 
cases from being conducted as an alternative response if any of 
the following factors are present: (a) current allegation or risk of 
sexual abuse; (b) current allegations of an abuse or neglect-re-
lated child fatality or a household member who is a designated 
perpetrator of physical abuse that led to a pervious child fatality; 
(c) a risk of serious physical injury or immediate serious harm 
to a child who is the subject of the alternative response; (d) the 
case is a facility investigation, including a school investigation; 
or (e) the alleged perpetrator is a foster parent or prospective 
adoptive parent; and (4) Authorizes DFPS to exclude an alter-
native response case on the basis of the identified factors at any 
point at which DFPS gains the information necessary to deter-
mine that the case is excluded. 

New §700.555 grants DFPS the sole discretion to transfer a case 
initially assigned for an alternative response to be conducted as 
an investigation; and identifies factors DFPS considers in deter-
mining when to make such a transfer. 

New §700.557 clarifies that unless otherwise provided or clearly 
indicated by context, an alternative response is governed ex-
clusively by the provisions in TFC §261.3015 and Division 2 of 
Subchapter E of this chapter (relating to Alternative Response). 

New §700.559 sets out the basic components of an alternative 
response, which are: (1) assessment of the family, including a 
safety assessment; and (2) the provision of services and sup-
ports in collaboration with the family. 

New §700.561: (1) Clarifies that DFPS staff conducting an alter-
native response may take any necessary protective action and 
may gather information from any person in like manner and to the 
same extent authorized for a case that is handled as an investi-
gation; (2) Provides that information gathering should generally 
be undertaken in collaboration with families; (3) Allows DFPS 
staff conducting an alternative response to take necessary pro-
tective actions prior to or after initiating a transfer to an investi-
gation; and (4) Specifies that DFPS is not required to involve an 
absent parent when conducting an alternative response. 

New §700.563 requires DFPS to maintain a written record of an 
alternative response. 

New §700.565 specifies that DFPS maintains and withholds or 
releases confidential alternative response records as it does 
case records generated in an investigation, but that alternative 
response records will not be released in response to a request 
for information received pursuant to TFC §261.308(e). 

New §700.567 specifies the actions taken by DFPS upon closure 
of an alternative response, which are: written notification of case 
completion and, if appropriate and in consultation with the family, 
referral for additional services necessary to ensure child safety. 

Cindy Brown, Chief Financial Officer of DFPS, has determined 
that for the first five-year period the proposed sections will be in 
effect there will be no fiscal implications for state or local govern-
ment as a result of enforcing or administering the sections. 

Ms. Brown also has determined that for each year of the first 
five years the sections are in effect the public benefit anticipated 
as a result of enforcing the sections will be that child safety will 
not be compromised; families will have a tailored response to 

less serious allegations of abuse and neglect; some casework-
ers may have increased job satisfaction from a non-adversarial 
program to assess and assist families; and there may be an in-
crease in receptivity of community partners to CPS because it 
can offer families a protective intervention that does not result in 
a case disposition and in which families may be more motivated 
to engage in services. There will be no effect on large, small, 
or micro-businesses because the proposed changes do not im-
pose new requirements on any business and do not require the 
purchase of any new equipment or any increased staff time in 
order to comply. There is no anticipated economic cost to per-
sons who are required to comply with the proposed sections. 

HHSC has determined that the proposed repeal and new sec-
tions do not restrict or limit an owner's right to his or her property 
that would otherwise exist in the absence of government action 
and, therefore, do not constitute a taking under §2007.043, Gov-
ernment Code. 

Questions about the content of the proposal may be directed 
to Gail Blackwell at (512) 438-3026 in DFPS's Child Protective 
Services Division. Electronic comments may be submitted to 
Marianne.McDonald@dfps.state.tx.us. Written comments on 
the proposal may be submitted to Texas Register Liaison, Legal 
Services-484, Department of Family and Protective Services 
E-611, P.O. Box 149030, Austin, Texas 78714-9030 within 30 
days of publication in the Texas Register. 

DIVISION 1. INVESTIGATIONS 
40 TAC §700.507 
(Editor's note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Department of Family and Protective Services or in the Texas Register 
office, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

The repeal is proposed under Human Resources Code (HRC) 
§40.0505 and Government Code §531.0055, which provide that 
the Health and Human Services Executive Commissioner shall 
adopt rules for the operation and provision of services by the 
health and human services agencies, including the Department 
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study 
and make recommendations to the Executive Commissioner and 
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department. 

The repeal implements Texas Family Code §261.3015 and 42 
U.S.C. §5016a(b)(2)(B)(v). 

§700.507. Investigation Interviews. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 30, 

2013. 
TRD-201304949 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 438-3437 
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40 TAC §700.507 
The new section is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The new section implements Texas Family Code §261.3015 and 
42 U.S.C. §5016a(b)(2)(B)(v). 

§700.507. Response to Allegations of Abuse or Neglect. 

(a) Response to allegations of abuse or neglect. When the De-
partment of Family and Protective Services (DFPS) receives an intake 
report of alleged abuse or neglect of a child that initially appears to be 
subject to investigation by DFPS, DFPS staff may respond with any of 
the following protective interventions, as further described in this sec-
tion: 

(1) closure without assignment for investigation following 
screening; 

(2) administrative closure following a preliminary investi-
gation; 

(3) an abbreviated investigation; 

(4) a thorough investigation; or 

(5) an alternative response. 

(b) Intake closed without assignment for investigation. 

(1) Less serious cases of abuse and neglect may be 
screened out without assignment for investigation by specialized 
screening staff if DFPS determines after contacting a professional or 
other credible source that the child's safety can be assured without 
conducting an investigation or alternative response and the case meets 
the following criteria: 

(A) the report is assigned a priority other than Priority 
I; 

(B) there are no alleged victims younger than six; and 

(C) there is no other open DFPS case involving the fam-
ily. 

(2) Supervisory staff may close an intake without assign-
ment if the staff determines that the case is not appropriate for a CPS 
investigation for reasons including: 

(A) the investigation is the responsibility of an entity 
other than CPS; 

(B) the report does not give enough information to lo-
cate the child or the child's family, after the staff makes reasonable 
efforts to find additional locating information based on details in the 
report; 

(C) the situation does not appear to involve a reasonable 
likelihood that a child will be abused or neglected in the foreseeable 
future; or 

(D) after making any necessary calls to the reporter or 
other collateral sources, the allegations are too vague or general to de-

termine whether a child has been abused or neglected or is likely to be 
abused or neglected. 

(3) Before making a decision to close an intake without 
assignment for investigation or alternative response, DFPS staff must 
consider the following: 

(A) the behavior of the family, including a review of all 
relevant prior history the family has with DFPS and any concerning in-
volvement the family has with other agencies, such as law enforcement 
or service providers; 

(B) the nature of the allegations and other relevant in-
formation such as the ages of each child in the home, alleged conditions 
in the home, and the types and seriousness of any alleged injuries; 

(C) whether an alleged victim made an outcry of abuse 
or neglect; and 

(D) any additional information obtained from the re-
porter or collateral sources. 

(c) Preliminary investigation resulting in administrative clo-
sure. 

(1) Under certain circumstances, a report which was ini-
tially assigned for investigation may be closed administratively as a re-
sult of additional information, indicating that an investigation by DFPS 
is no longer warranted. Criteria DFPS considers when deciding to ad-
ministratively close an investigation case include, but are not limited 
to, situations where a preliminary investigation reveals that: 

(A) the allegations have already been investigated by 
DFPS; 

(B) DFPS does not have jurisdiction to conduct the in-
vestigation because: 

(i) another authorized entity, such as law enforce-
ment or another state agency, has jurisdiction to conduct the investi-
gation; 

(ii) the alleged victim is not a child or was not born 
alive; 

(iii) the abuse or neglect, a safety threat, or risk of 
abuse or neglect is not occurring in Texas; or 

(iv) the investigation was initiated on the basis of an 
anonymous report and after making initial, credible collateral contacts, 
the investigator determines DFPS lacks corroborating evidence; or 

(C) as a result of new or additional information obtained 
from initial, credible contacts, the investigator determines that: 

(i) the allegations of abuse or neglect or risk thereof 
are refuted; or 

(ii) the children in the family appear to be safe from 
abuse and neglect or the risk thereof. 

(2) DFPS staff must give all allegations the disposition of 
administrative closure if the case will be closed administratively. 

(d) Abbreviated investigation with a disposition of "ruled out." 
Cases assigned for investigation may be handled with an abbreviated 
investigation with findings of "ruled out," when DFPS staff have de-
termined that no abuse or neglect has occurred and that it is unlikely 
that any abuse or neglect will occur in the foreseeable future. Before 
closing an abbreviated investigation, staff must at a minimum perform 
the following tasks: 

(1) interview each alleged victim child; 
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(2) interview at least one parent of the victim child; and 

(3) complete a safety assessment and document whether 
any noted safety threats are controlled by the protective capacities of 
the child's parents. 

(e) Thorough investigation. 

(1) Except as provided in subsection (f) of this section and 
Division 2 of this subchapter (relating to Alternative Response), DFPS 
staff must complete a thorough investigation if DFPS obtains informa-
tion indicating that: 

(A) there are safety threats to the child because of abuse 
or neglect; 

(B) risk of abuse or neglect is indicated; or 

(C) based on information in the report and any initial 
contacts, it is impossible to determine whether or not there are safety 
threats to the child because of abuse or neglect or whether risk of abuse 
or neglect is indicated. 

(2) Before closing a thorough investigation, staff must at a 
minimum perform the following tasks: 

(A) interview each alleged victim child; 

(B) interview at least one of the parents of the alleged 
victim child; 

(C) interview each alleged perpetrator; 

(D) interview other individuals who have information 
that is relevant or potentially relevant to the report of abuse or neglect; 

(E) complete a safety assessment and document 
whether any noted safety threats are controlled by the protective 
capacities of the child's parents, unless the investigation relates to a 
deceased child and there is no other child in the home; and 

(F) assess the risk of future abuse or neglect, unless the 
investigation relates to a deceased child and there is no other child in 
the home. 

(f) Alternative response. An alternative response is a protec-
tive intervention governed by Division 2 of this subchapter and Texas 
Family Code, §261.3015, that involves an assessment of the family, in-
cluding a safety assessment, provision of necessary services and sup-
ports, and does not result in a formal finding of abuse or neglect or the 
designation of a perpetrator, as further provided in Division 2 of this 
subchapter. 

(g) Exceptions to required interview. Notwithstanding subsec-
tions (d) and (e) of this section, DFPS is not required to conduct an oth-
erwise required interview to close an abbreviated or thorough investi-
gation if DFPS exhausts all reasonable efforts to conduct the interview 
but is unable to do so because: 

(1) the person to be interviewed is unable to be interviewed 
because of age or other exceptional circumstance; 

(2) the person to be interviewed, the person's parent or 
other legal guardian, or the attorney representing the person refuses to 
permit the interview; 

(3) the alleged perpetrator has been arrested or is under in-
vestigation by a law enforcement agency and the interview would inter-
fere with the investigation or violate the alleged perpetrator's rights; or, 
the alleged perpetrator is detained and the jail, prison, or other deten-
tion facility in which the alleged perpetrator is detained will not permit 
the interview; or 

(4) the person to be interviewed has been interviewed by 
another entity and DFPS accepts the substitute interview; except that if 
DFPS accepts a substitute interview, and the person, the person's parent 
or other legal guardian, or the attorney representing the person requests 
that the person also be interviewed by DFPS, DFPS must conduct one 
supplemental interview. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 30, 

2013. 
TRD-201304950 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 438-3437 

DIVISION 2. ALTERNATIVE RESPONSE 
40 TAC §§700.551, 700.553, 700.555, 700.557, 700.559, 
700.561, 700.563, 700.565, 700.567 
The new sections are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The new sections implement Texas Family Code §261.3015 and 
42 U.S.C. §5016a(b)(2)(B)(v). 

§700.551. What is alternative response? 

Alternative response is a type of protective intervention conducted by 
the Department of Family and Protective Services (DFPS) in response 
to allegations of abuse or neglect of a child by a person responsible for 
the child's care, custody or welfare that is an alternative to an abbre-
viated or thorough investigation as described in §700.507 of this title 
(relating to Response to Allegations of Abuse or Neglect). Cases that 
are handled with alternative response: 

(1) do not result in a formal disposition of the allegations 
of abuse or neglect as provided in §700.511 of this title (relating to Dis-
position of the Allegations of Abuse or Neglect) or in the designation 
of a perpetrator as described in §700.512 of this title (relating to the 
Conclusions about Roles); 

(2) do not result in the listing of any individual on the DFPS 
central registry; and 

(3) focus on short-term collaboration with and engagement 
of families in order to empower them to ensure the safety of their chil-
dren. 

§700.553. Which cases may be conducted as an alternative response? 

(a) DFPS may conduct an alternative response to any allega-
tion of abuse or neglect that meets the criteria for investigation by Child 
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Protective Services pursuant to Texas Family Code, Chapter 261, and 
Division 1 of this subchapter (relating to Investigations), provided that: 

(1) the case is assigned a priority other than Priority I; 

(2) the case does not involve an alleged victim younger 
than six; 

(3) there is no open investigation or conservatorship case 
involving the family; and 

(4) the case is not excluded pursuant to subsection (b) of 
this section. 

(b) DFPS does not conduct or continue to conduct an alterna-
tive response if any of the following conditions are present: 

(1) there is a current allegation of sexual abuse or risk of 
sexual abuse; 

(2) the current report or alternative response involves a 
child fatality that is alleged to be the result of abuse or neglect: 

(3) the current report or alternative response involves 
a family or household member who is a designated or sustained 
perpetrator of physical abuse that led to a child fatality in a previous 
investigation; 

(4) there is a current allegation or other credible informa-
tion indicating a risk of serious physical injury or immediate serious 
harm to a child who is the subject of the alternative response; 

(5) an investigation is required to be conducted pursuant 
to Texas Family Code, Chapter 261, Subchapter E, including a school 
investigation conducted pursuant to Texas Family Code §261.406; or 

(6) the alleged perpetrator is a foster parent or prospective 
adoptive parent. 

(c) DFPS may exclude a case for one of the conditions identi-
fied in subsection (b) of this section at the point the intake is received 
or screened, or based on information discovered during the conduct of 
the alternative response. 

§700.555. Can a case initially assigned for an alternative response 
be conducted as an investigation? 

Yes. DFPS in its sole discretion may at any time route a case that is 
assigned for and otherwise appears to meet the criteria for alternative 
response to be conducted as a thorough investigation. A non-exhaus-
tive list of the factors DFPS may consider in deciding to change a case 
from an alternative response to an investigation includes: 

(1) inability of DFPS staff to assess the safety of the child 
who is the subject of the report; 

(2) inability to locate or reach the family; 

(3) increased risk of abuse or neglect; or 

(4) a change in household composition. 

§700.557. Which provisions govern the conduct of an alternative re-
sponse? 

(a) Unless otherwise specified or the context clearly indicates 
otherwise, an alternative response is governed solely by the provisions 
in this division and Texas Family Code (TFC) §261.3015. 

(b) An alternative response is an investigatory response for 
which DFPS is exempt from the payment of fees for records in accor-
dance with TFC §261.316. 

§700.559. What are the basic components of an alternative response? 

An alternative response entails: 

(1) assessment of the family, including in every instance an 
assessment of the safety of the child who is the subject of the report; 
and 

(2) where indicated and in collaboration with the child's 
family, identification of any necessary and appropriate services or sup-
ports to reduce the risk of future harm to the child. 

§700.561. What investigative actions may DFPS staff conducting an 
alternative response take? 

(a) DFPS staff conducting an alternative response may take 
any protective action authorized for an investigation that is necessary 
for the protection of a child, including but not limited to: 

(1) removing the child; 

(2) facilitating a parental-child safety placement; 

(3) obtaining a court order in aid of investigation; or 

(4) obtaining a court order to participate in services. 

(b) DFPS staff may take any appropriate protective action ei-
ther prior to or following transfer of the case to be handled as an inves-
tigation. 

(c) DFPS staff conducting an alternative response may contact 
and obtain information and records from any person from whom DFPS 
is authorized to obtain information or records from in the conduct of an 
investigation pursuant to Division 1 of this subchapter (relating to In-
vestigations). However, to the greatest extent possible while ensuring 
child safety, staff attempt to obtain information and records in collab-
oration with the family and in a manner that is least intrusive to the 
family. 

(d) DFPS staff are not required to attempt to find or notify a 
parent who does not reside in the home of a family for whom DFPS is 
conducting an alternative response. 

§700.563. Does DFPS maintain written records from an alternative 
response? 

Yes. DFPS must maintain a written record of an alternative response. 

§700.565. What provisions govern the release and maintenance of 
records generated in conjunction with an alternative response? 

(a) Records of an alternative response are confidential case 
records as provided by Texas Family Code §261.201, and §700.202(1) 
of this title (relating to Definitions). 

(b) DFPS may withhold or release confidential alternative re-
sponse case records in the same manner as other records that are gath-
ered or maintained in response to a report of abuse or neglect of a child, 
as authorized by state and federal law, including §700.203 of this ti-
tle (relating to Access to Confidential Information Maintained by the 
exas Department of Family and Protective Services (DFPS)). 

(c) DFPS maintains alternative response case records in accor-
ance with its published records retention schedule. DFPS may utilize 
nformation from an alternative response if alternative response case 
ecords are available and DFPS receives a subsequent report of abuse or 

T
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r
neglect involving a person who participated in an alternative response 
case. 

(d) Notwithstanding any other provision of this chapter, 
DFPS does not release alternative response case records in response 
to a request for information received pursuant to Texas Family Code 
§261.308(e). 

§700.567. What occurs when an alternative response is complete? 

When an alternative response is completed: 
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(1) DFPS provides notification of case completion to the 
family for whom the alternative response was conducted; and 

(2) DFPS may refer the case, in consultation with the fam-
ily, for additional services that may be necessary to ensure the child's 
safety. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 30, 

2013. 
TRD-201304951 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 438-3437 

SUBCHAPTER J. ASSISTANCE PROGRAMS 
FOR RELATIVES AND OTHER CAREGIVERS 
DIVISION 1. RELATIVE AND OTHER 
DESIGNATED CAREGIVER PROGRAM 
40 TAC §700.1005 
The Health and Human Services Commission proposes, on 
behalf of the Department of Family and Protective Services 
(DFPS), an amendment to §700.1005, concerning what types 
of cash assistance are available, in its chapter governing Child 
Protective Services. The purpose of the amendment is to imple-
ment changes made to the Texas Family Code §264.755(b) by 
Senate Bill (SB) 502, 83rd Legislature, Regular Session, 2013. 
Since March 2006, the Relative and Other Designated Care-
giver Assistance Program, established by the 79th Legislature, 
SB 6, has sought to ensure the availability of financial support 
for kinship placements that may not otherwise be sustained due 
to the financial strain of providing care for a kin child. Over the 
past 10 years, Texas has more than doubled the percentage of 
children and youth placed in kinship care and financial payments 
to kinship caregivers. 

The Relative and Other Designated Caregiver Assistance Pro-
gram provides two types of cash assistance to kinship care-
givers: one-time integration payments and annual reimburse-
ment payments. Both require the kinship caregiver's income to 
be at or below 300% of the federal poverty limit. This proposed 
rule makes changes to the one-time integration payment. The 
annual reimbursement payment remains the same. 

Currently, unverified kinship caregivers may qualify for an inte-
gration payment of up to $1000 per sibling group. The integration 
payment is provided to kinship caregivers who are caring for ei-
ther a single child or a sibling group consisting of two or more 
children. 

With the passage of SB 502, the integration payment for the 
initial placement of a sibling group will increase from a cap of 
$1,000 per sibling group to at least $1,000 for the sibling group, 
but may not exceed $1,000 for each child in the group. The 
amendment to §700.1005 will provide for a payment of $1,000 
for the first child placed in an eligible kinship home, and an addi-

tional payment in an amount to be determined by DFPS for each 
additional child placed in the same kinship home during the same 
foster care episode. Based on appropriations and current pro-
jections for the fiscal biennium that began September 1, 2013, 
DFPS has determined that the amount of the additional payment 
for each additional child placed in the home will be $495 per child, 
effective September 1, 2013. 

Cindy Brown, Chief Financial Officer of DFPS, has determined 
that for the first five-year period the proposed section will be in 
effect there will be a total fiscal impact of $6,303,330 for state 
government as a result of enforcing or administering the section. 
However, the amount of the increased integration payments will 
be consistent with amounts appropriated by the Legislature for 
this purpose. There are no fiscal implications to local govern-
ments. 

Ms. Brown also has determined that for each year of the first 
five years the section is in effect the public benefit anticipated as 
a result of enforcing the section will be improved financial assis-
tance and placement stability by providing more equitable finan-
cial support proportionate to the size of the placement. There 
will be no effect on large, small, or micro-businesses because 
the proposed change does not impose new requirements on any 
business and does not require the purchase of any new equip-
ment or any increased staff time in order to comply. There is no 
anticipated economic cost to persons who are required to com-
ply with the proposed section. Unverified kinship caregivers who 
care for more than one child will receive an increased integra-
tion payment, currently established at the rate of an additional 
$495 for each additional child placed in the caregiver's home. 
Because kinship caregivers of sibling groups will receive higher 
integration payments, the initial burden of integrating a child into 
a kinship caregiver's home is reduced. This may encourage the 
placement of more siblings in relative homes rather than in foster 
care, and may reduce disproportionality. 

HHSC has determined that the proposed amendment does not 
restrict or limit an owner's right to his or her property that would 
otherwise exist in the absence of government action and, there-
fore, do not constitute a taking under §2007.043, Government 
Code. 

Questions about the content of the proposal may be directed to 
Debbie Bouldin at (512) 438-4937 in DFPS's Child Protective 
Services Division. Electronic comments may be submitted to 
Marianne.Mcdonald@dfps.state.tx.us. Written comments on the 
proposal may be submitted to Texas Register Liaison, Legal Ser-
vices-485, Department of Family and Protective Services E-611, 
P.O. Box 149030, Austin, Texas 78714-9030, within 30 days of 
publication in the Texas Register. 

The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements Texas Family Code §264.755(b). 

§700.1005. What types of cash assistance are available? 
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(a) Subject to the availability of funds, eligible caregivers may 
receive two types of cash assistance: 

(1) an initial, one-time cash payment of $1,000 for a child 
with no siblings or $1,000 for the first child in a sibling group with an 
additional payment for each subsequent sibling placed in the caregiver's 
home at any time during the same foster care episode. The amount of 
the additional payment(s) for subsequent children placed in the care-
giver's home is determined by DFPS, but shall not exceed $1,000 per 
child. These payments are intended to defray costs incurred for essen-
tial child care items at the time of each child's placement; and [an ini-
tial, one-time cash payment of not more than $1,000 per sibling group 
to defray costs incurred for essential child care items at the time of 
placement; and] 

(2) (No change.) 

(b) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 31, 

2013. 
TRD-201304973 
Cynthia O’Keeffe 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 438-3437 

CHAPTER 732. CONTRACTED SERVICES 
The Health and Human Services Commission (HHSC) pro-
poses, on behalf of the Department of Family and Protective 
Services (DFPS), amendments to §§732.105, 732.111, and 
732.202; and the repeal of §§732.107, 732.113, 732.115, 
732.203 - 732.213, and 732.215 - 732.229, concerning gen-
eral procedures and contract administration, in Chapter 732, 
concerning Contracted Services. Effective September 1, 2013, 
DFPS Procurement functions transferred to the Procurement 
and Contracting Services (PCS) Division of HHSC. Since 
DFPS will no longer conduct purchases, DFPS is revising its 
Procurement and Contracting rules to reflect this change in 
function. All DFPS rules in this chapter focusing exclusively 
on purchasing and acquisitions are repealed and replaced by 
rules that reference the appropriate HHSC Procurement rules. 
In addition, technical changes are made to §732.111 to correct 
a legal reference in that rule. 

The amendment to §732.105 deletes all language related to pur-
chases conducted by DFPS. 

The amendment to §732.111 corrects the reference to the Gen-
eral Services Commission HUB rules, which no longer exist, and 
replaces it with the correct reference to the Texas Comptroller of 
Public Accounts HUB rules. 

The amendment to §732.202 deletes the portions of the rule that 
reference DFPS conducting procurements and adds language 
that clarifies that all DFPS purchases are conducted by HHSC. 

Sections 732.107, 732.113, 732.115, 732.203 - 732.213, and 
732.215 - 732.229 are repealed because the entire rules refer-

ence DFPS conducting procurements and emergency procure-
ments. 

Cindy Brown, Chief Financial Officer of DFPS, has determined 
that for the first five-year period the proposed sections will be in 
effect there will be no fiscal implications for state or local govern-
ment as a result of enforcing or administering the sections. 

Ms. Brown also has determined that for each year of the first five 
years the sections are in effect the public benefit anticipated as 
a result of enforcing the sections will be that the rules will reflect 
current procedures. There will be no effect on large, small, or 
micro-businesses because the proposed change does not im-
pose new requirements on any business and does not require 
the purchase of any new equipment or any increased staff time 
in order to comply. There is no anticipated economic cost to per-
sons who are required to comply with the proposed sections. 

HHSC has determined that the proposed amendments and re-
peals do not restrict or limit an owner's right to his or her property 
that would otherwise exist in the absence of government action 
and, therefore, do not constitute a taking under §2007.043, Gov-
ernment Code. 

Questions about the content of the proposal may be directed 
to Jared Davis at (512) 438-5647 in DFPS's Legal Division. 
Electronic comments may be submitted to Marianne.McDon-
ald@dfps.state.tx.us. Written comments on the proposal may 
be submitted to Texas Register Liaison, Legal Services-481, 
Department of Family and Protective Services E-611, P.O. Box 
149030, Austin, Texas 78714-9030 within 30 days of publication 
in the Texas Register. 

SUBCHAPTER A. GENERAL PROCEDURES 
40 TAC §732.105, §732.111 
The amendments are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments implement Human Resources Code §40.058, 
which grants DFPS the authority to enter into contracts, and Gov-
ernment Code §531.0055(f), which grants the Health and Human 
Services Executive Commissioner operational authority and re-
sponsibility for the procurements of a Health and Human Ser-
vices agency, including the Department of Family and Protective 
Services. 

§732.105. Are all contracting procedures and criteria contained in 
this chapter? 

[(a) Federal and State statutes and regulations control many 
aspects of purchasing and contract management. The Department and 
all other parties must comply with them when they are applicable.] 

(a) [(b)] The Health and Human Services Commission has 
adopted rules at 1 TAC Chapter 391 (relating to Purchase of Goods 
and Services by Health and Human Services Agencies). Those rules 
apply to the purchase of goods and services by this Department, 
whether for administrative or client use or benefit. The rules in 1 TAC 
Chapter 391 (relating to Purchase of Goods and Services by Health 
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and Human Services Agencies) govern to the extent of any conflict 
with a procedure or requirement prescribed by another state agency 
except for [other than] a rule relating to: 

(1) historically underutilized businesses; or 

(2) the purchase of goods or services from persons with 
disabilities. 

(b) [(c)] The determination of allowable and unallowable costs 
for residential child-care contracts is governed by 1 TAC Chapter 355 
(relating to Reimbursement Rates). 

[(d) The rules of the Health and Human Services Commission 
do not apply to the following transactions:] 

[(1) the lease, purchase, or lease-purchase of real property;] 

[(2) the award of grants; or] 

[(3) interstate or international agreements executed in ac-
cordance with applicable law.] 

[(e) Other rules of this Department provide additional proce-
dures, criteria, and requirements concerning specific types of contracts 
or specific stages of the contract process. For example, Chapter 700 of 
this title (relating to Child Protective Services) contains additional pro-
cedures, criteria, and requirements concerning contracts for residential 
child care, and Chapter 730 of this title (relating to Legal Services) con-
tains procedures, criteria, and requirements concerning hearings.] 

(c) [(f)] The commissioner or designee may adopt policies to 
guide the Department concerning contracting. The policies may inter-
pret statutes, rules, or contract provisions; however, they do not create 
any new rights or responsibilities for any client or contractor unless 
the person agrees in writing. The Department may enforce the policies 
against employees and any person who has agreed to implement the 
policies. The commissioner or designee may waive policies but may 
not waive rules. 

§732.111. What rules apply relating to historically underutilized 
businesses? 

The Department will comply with the rules of the Texas Comptroller 
of Public Accounts [General Services Commission] found at 34 TAC 
Chapter 20 [1 TAC Chapter 111], Subchapter B (relating to the Histor-
ically Underutilized Business Program). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 30, 

2013. 
TRD-201304928 
Cynthia O'Keeffe 
General Counsel 
Texas Department of Family and Protective Services 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 438-3437 

40 TAC §§732.107, 732.113, 732.115 
(Editor's note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
Department of Family and Protective Services or in the Texas Register 
office, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

The repeals are proposed under Human Resources Code (HRC) 
§40.0505 and Government Code §531.0055, which provide that 
the Health and Human Services Executive Commissioner shall 
adopt rules for the operation and provision of services by the 
health and human services agencies, including the Department 
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study 
and make recommendations to the Executive Commissioner and 
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department. 

The repeals implement Government Code §531.0055(f), which 
grants the Health and Human Services Executive Commissioner 
operational authority and responsibility for the procurements of 
a Health and Human Services agency, including the Department 
of Family and Protective Services. 

§732.107. May the Department use all procedures, criteria, and ex-
ceptions contained in the rules of the Health and Human Services Com-
mission? 
§732.113. What rules apply to emergency purchases? 
§732.115. Are the rules for purchasing with federal funds different? 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 30, 

2013. 
TRD-201304929 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 438-3437 

♦ ♦ ♦ 

SUBCHAPTER L. CONTRACT ADMINISTRA-
TION 
40 TAC §732.202 
The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements Government Code §531.0055(f), 
which grants the Health and Human Services Executive Com-
missioner operational authority and responsibility for the pro-
curements of a Health and Human Services agency, including 
the Department of Family and Protective Services. 

§732.202. How does the Department purchase goods and services? 
[(a)] The Department may purchase goods and services 

through competitive and noncompetitive procurement methods found 

PROPOSED RULES November 15, 2013 38 TexReg 8145 



♦ ♦ ♦ 

♦ ♦ ♦ 

in the] Health and Human Services Commission conducts all De-
partment purchases for goods and services on the basis of the best 
value to the State and the Department using the purchasing rules at 
1 TAC Chapter 391 (relating to Purchase of Goods and Services) by 
Health and Human Services Agencies, and 1 TAC Chapter 392 (re-
lating to Procurements by Health and Human Services Commission). 
[purchasing rules at 1 TAC §391.101 (relating to Competitive Pro-
curement Methods) and 1 TAC §391.103 (relating to Noncompetitive 
Procurements).] 

[(b) When the Department procures subrecipient contracts or 
grants using competitive methods, the Department does not provide a 
protest procedure for awards or tentative awards, but on request the 
Department will provide a debriefing to an unsuccessful applicant.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 30, 

2013. 
TRD-201304930 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 438-3437 

40 TAC §§732.203 - 732.213, 732.215 - 732.229 
(Editor's note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
Department of Family and Protective Services or in the Texas Register 
office, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

The repeals are proposed under Human Resources Code (HRC) 
§40.0505 and Government Code §531.0055, which provide that 
the Health and Human Services Executive Commissioner shall 
adopt rules for the operation and provision of services by the 
health and human services agencies, including the Department 
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study 
and make recommendations to the Executive Commissioner and 
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department. 

The repeals implement Government Code §531.0055(f), which 
grants the Health and Human Services Executive Commissioner 
operational authority and responsibility for the procurements of 
a Health and Human Services agency, including the Department 
of Family and Protective Services. 

§732.203. How long may a contract period last and when may the
 
contract be renewed?
 
§732.204. When may the Department purchase goods and services
 
through competitive bidding?
 
§732.205. When may the Department purchase goods and services
 
through competitive negotiation?
 
§732.206. When may the Department purchase goods and services
 
through noncompetitive negotiation?
 
§732.207. When may the Department cancel or suspend a solicita-
tion?
 
§732.208. How does the Department develop a solicitation instru-
ment?
 
§732.209. How does the Department advertise solicitations?
 

§732.210. How can answers be obtained to clarify questions about a
 
solicitation instrument?
 
§732.211. Can the information submitted by a vendor be held confi-
dential?
 
§732.212. What does the Department do when an inadequate number
 
of responses are submitted for a solicitation?
 
§732.213. How does the Department handle modifications or with-
drawals of offers before the closing date of the solicitation?
 
§732.215. May clerical mistakes in an offer be corrected?
 
§732.216. May minor irregularities in an offer be corrected?
 
§732.217. May mistakes other than clerical mistakes or minor irreg-
ularities in an offer be corrected?
 
§732.218. May an offer be withdrawn after the closing date of the
 
solicitation?
 
§732.219. How does the Department establish the mechanisms to be
 
used when evaluating offers?
 
§732.220. How does the Department screen vendors?
 
§732.221. How does the Department review vendor responses?
 
§732.222. May the Department validate information submitted in an
 
offer by a vendor?
 
§732.223. May the Department decide in a competitive procurement
 
to discuss a contract with more than one vendor?
 
§732.224. Must the Department notify unsuccessful vendors?
 
§732.225. May a vendor revise the offer during a negotiation?
 
§732.226. May subcontracts be used to provide goods and services?
 
§732.227. What does the Department do when there are equal low
 
bids submitted by two or more vendors?
 
§732.228. Who may inspect competitive bids after they are opened?
 
§732.229. May an unsuccessful vendor request a debriefing or file a
 
procurement protest?
 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 30, 

2013. 
TRD-201304931 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 438-3437 

CHAPTER 744. MINIMUM STANDARDS 
FOR SCHOOL-AGE AND BEFORE OR 
AFTER-SCHOOL PROGRAMS 
SUBCHAPTER C. RECORD KEEPING 
DIVISION 4. PERSONNEL RECORDS 
40 TAC §744.901 
The Health and Human Services Commission proposes, on 
behalf of the Department of Family and Protective Services 
(DFPS), an amendment to §744.901, concerning what infor-
mation must I maintain, in Chapter 744, concerning Minimum 
Standards for School-Age and Before or After-School Programs. 
Senate Bill (SB) 939, 83rd Legislature, Regular Session, added 
Human Resources Code (HRC) §42.0426(a-1), which requires 
employees of school-age and before or after-school programs 
to sign a statement verifying their attendance at training in 
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the recognition of and procedure for reporting suspected child 
abuse, neglect, and sexual molestation that is currently required 
in HRC §42.0426(a). The law also requires that the operation 
maintain the statement in the employee's personnel record. The 
amendment to §744.901 adds paragraph (10) requiring that an 
employee's personnel record include a statement signed and 
dated by the employee verifying the date the employee attended 
training that includes an overview of symptoms of child abuse, 
neglect, and sexual abuse and the responsibility for reporting 
these, as required in §744.1303 of this title (relating to What 
should orientation to my operation include?). 

Cindy Brown, Chief Financial Officer of DFPS, has determined 
that for the first five-year period the proposed section will be in 
effect there will be no fiscal implications for state or local govern-
ment as a result of enforcing or administering the section. 

Ms. Brown also has determined that for each year of the first five 
years the section is in effect the public benefit anticipated as a 
result of enforcing the section will be that Child Care Licensing 
will be able to better monitor the requirement that employees at 
school-age programs and before or after-school programs have 
had the required training in the recognition of and procedure for 
reporting suspected child abuse, neglect, and sexual molesta-
tion. There will be no effect on large, small, or micro-businesses 
because the proposed change does not impose new require-
ments on any business and does not require the purchase of 
any new equipment or any increased staff time in order to com-
ply. There is no anticipated economic cost to persons who are 
required to comply with the proposed section. 

HHSC has determined that the proposed amendment does not 
restrict or limit an owner's right to his or her property that would 
otherwise exist in the absence of government action and, there-
fore, does not constitute a taking under §2007.043, Government 
Code. 

Questions about the content of the proposal may be directed 
to Penni L. Massingill at (512) 438-2366 in DFPS's Child Care 
Licensing Division. Electronic comments may be submitted to 
Marianne.McDonald@dfps.state.tx.us. Written comments on 
the proposal may be submitted to Texas Register Liaison, Legal 
Services-480, Department of Family and Protective Services 
E-611, P.O. Box 149030, Austin, Texas 78714-9030 within 30 
days of publication in the Texas Register. 

The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements HRC §42.042(a) and §42.0426(a-
1). 

§744.901. What information must I maintain in my personnel 
records? 
You must have the following records at the operation and available for 
review during your hours of operation for each employee, caregiver, 
substitute, and volunteer as specified in this chapter: 

(1) - (7) (No change.) 

(8) A copy of a photo identification; [and] 

(9) A copy of a current driver's license for each person who 
transports a child in care; and[.] 

(10) A statement signed and dated by the employee verify-
ing the date the employee attended training that includes an overview 
of symptoms of child abuse, neglect, and sexual abuse and the respon-
sibility for reporting these as outlined in §744.1303 of this title (relating 
to What should orientation to my operation include?). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 30, 

2013. 
TRD-201304923 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 438-3437 

CHAPTER 745. LICENSING 
The Health and Human Services Commission (HHSC) pro-
poses, on behalf of the Department of Family and Protective 
Services (DFPS), the repeal of §745.615 and §745.630; amend-
ments to §§745.115, 745.129, 745.601, 745.625, 745.651, 
745.686, 745.697, 745.8481, 745.8485, 745.8487, 745.8491, 
745.8493, 745.8711, 745.8993, 745.9037, 745.9071, and 
745.9093; and new §§745.603, 745.615, 745.616, 745.630, 
745.8495, 745.8713, 745.8715, and 745.8934, concerning 
exemptions from regulation, background checks, confidentiality, 
monetary actions, remedial action for licensed administrators 
and applicants for an administrator's license, and independent 
court-ordered social studies, in its Licensing chapter. The 
purpose of the repeals, amendments, and new sections is to 
implement Senate Bill (SB) 330, SB 353, SB 427, House Bill 
(HB) 1648, and HB 2725, which were enacted by the 83rd 
Legislature, Regular Session. 

SB 330 amended the Texas Family Code (TFC) by adding 
§107.05145, which enables a social study evaluator to obtain 
from DFPS a complete, unredacted copy of any investigative 
record regarding abuse or neglect that relates to any person 
residing in the residence subject to the social study. 

SB 353 amended Human Resources Code (HRC) 
§42.041(b)(12) to create an exemption for certain emergency 
shelters that: (1) do not otherwise operate as a child-care facility 
that must have a license from DFPS; (2) provide shelter or care 
to a minor and the minor's children, if any, pursuant to TFC 
§32.201; and (3) either contract with a state or federal agency 
or are a family violence center that meets the requirements to 
obtain a contract with HHSC as specified in HRC §51.005(b)(3). 

SB 427 amended the HRC by adding §42.041(b)(23), which cre-
ates an exemption for certain emergency shelters that: (1) do not 
otherwise operate as a child-care facility that must have a license 
from DFPS; (2) provide emergency shelter and care for up to 15 
days to alleged victims of human trafficking (as defined under 
Penal Code §20A.02) who are between the ages of 13 and 17; 
(3) are operated by a nonprofit organization; and (4) are located 
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in a municipality with a population of at least 600,000 that is in a 
county on an international border, and are either: (A) licensed by, 
or operate under an agreement with, a state or federal agency to 
provide shelter and care to children; or (B) a family violence shel-
ter that meets the requirements to obtain a contract with HHSC 
as specified in HRC §51.005(b)(3). 

SB 353 and SB 427 amended HRC §42.041(b)(13) to correct 
the name of a state agency from "Texas Youth Commission" to 
"Texas Juvenile Justice Department." 

SB 427 amended HRC §42.056 by adding Federal Bureau of In-
vestigation (FBI) fingerprint check requirements for the following 
persons affiliated with a child-placing agency, independent foster 
home, or general residential operation unless a valid FBI check 
was previously obtained: (1) any prospective foster or adoptive 
parent regardless of whether the child-placing agency accepts 
placement of children in the conservatorship of DFPS; (2) a cur-
rent foster parent; (3) the director, owner, and operator; (4) an 
employee; (5) a prospective employee; and (6) any person, other 
than a client in care, who is aged 14 or older who: (A) is counted 
in the child/caregiver ratio; (B) has unsupervised access to chil-
dren in care; or (C) resides in a residential operation, foster or 
adoptive home, or prospective foster or adoptive home. 

SB 427 amended HRC §42.078(a) and (a-1) and added (a-2) to: 
(1) permit DFPS to impose a monetary penalty against any type 
of operation (other than a small employer-based child care op-
eration or a temporary shelter program) or a controlling person; 
(2) clarify that a nonmonetary penalty must be imposed before 
a monetary penalty unless the violation is listed in subsection 
(a-2); and (3) permit DFPS to impose a monetary penalty before 
imposing a non-monetary penalty in accordance with subsection 
(a-2) for the following violations: failing to timely submit back-
ground check requests on two or more occasions; failing to sub-
mit a background check request before the 30th day after being 
notified by DFPS that the background check request is overdue; 
allowing a person to be present at an operation when the results 
of the background check have not been received (except in cer-
tain cases where there is a staff shortage); knowingly allowing a 
person to be present at an operation when the background check 
results have been received and those results preclude the per-
son's presence; and violating a condition or restriction that was 
placed on the person's presence at the operation as part of a 
pending or approved risk evaluation. 

SB 427 amended HRC §43.004 and §43.009 by adding FBI fin-
gerprint check requirements for licensed administrators and ap-
plicants for an administrator's license unless a valid FBI check 
was previously obtained. 

SB 427 amended HRC §43.010 by adding that DFPS may deny, 
            revoke, suspend, or refuse to renew a license for an applicant for

an administrator's license or a currently licensed administrator 
who has engaged in conduct that makes the person ineligible 
for: (1) a permit under HRC §42.072; or (2) employment as a 
controlling person or services in that capacity under §42.062. 

HB 1648 added HRC §42.004, which makes photographs, au-
dio or video recordings, depictions, or documentations of a child 
made by Child Care Licensing in the course of an inspection or 
investigation confidential, and allows Child Care Licensing to re-
lease these items only as specified in rule or other state or fed-
eral law. 

HB 2725 amended Government Code §522.138 to define a "vic-
tims of trafficking shelter center" and expand existing confiden-
tiality requirements for family violence shelters and sexual as-

sault programs to victims of trafficking shelter centers that are 
licensed as general residential operations, independent foster 
homes, or child-placing agencies. 

DFPS is also proposing changes to comply with federal back-
ground check requirements, clarify existing background check 
requirements, provide more flexibility to operations requesting 
risk evaluations, and reduce risk to children by thoroughly vet-
ting a person who is on parole before allowing him or her to be 
present at an operation. 

A summary of the changes follows: 

The amendment to §745.115 implements HRC §42.041(b)(13) 
by changing the title of Texas Youth Commission to Texas Juve-
nile Justice Department. 

The amendment to §745.129 implements HRC §42.041(b)(12) 
and (b)(23) by amending paragraph (4) and adding paragraph (7) 
to specify the circumstances under which an emergency shelter 
is exempt from licensure when the shelter provides shelter and 
care to a minor and the minor's children, if any, or a victim of 
human trafficking as defined in Penal Code §20A.02. 

The amendment to §745.601 adds definitions for the terms "ini-
tial background check" and "renewal background check", which 
are used in Subchapter F of this chapter, to clarify requirements 
relating to background checks. 

New §745.603 clarifies existing background check requirements 
by defining who DFPS considers to be present at an operation 
while children are in care. 

Section 745.615 is repealed and proposed as new. The new 
section implements HRC §42.042 and §42.056 and makes the 
following changes from the repealed version of §745.615: (1) 
deletes references to background checks for an administrator's 
license, which are addressed in rule amendments in Subchapter 
N of this chapter; (2) deletes a subsection that only required an 
FBI fingerprint check prior to the placement of a child in DFPS 
conservatorship in some cases; (3) requires child-placing agen-
cies, independent foster homes, and general residential opera-
tions to request a FBI fingerprint check for all persons listed in 
subsection (a)(1) - (6); and (4) adds needed clarification to the 
background check requirements. 

New §745.616 is a transitional rule that authorizes a phased-in 
timeframe for implementation of new fingerprint-based criminal 
history checks that must be submitted for certain persons by gen-
eral residential operations, child-placing agencies, and indepen-
dent foster homes as a result of changes to law enacted by the 
83rd Legislature in SB 427. This rule establishes deadlines for 
the submission of the newly required fingerprint-based checks 
during Fiscal Year 2014, and provides that technical assistance 
will be offered to providers for a limited period of time to assist 
them with implementation of this rule, after which time providers 
will be cited for non-compliance for any violation of the new back-
ground check requirements. Licensing has already sent notifica-
tion to providers of this phased-in implementation schedule so 
that they will have as much advance notice of the new finger-
print-based checks at possible. 

The amendment to §745.625 changes the title and rule to clarify 
when an initial or renewal background check is due in accor-
dance with HRC §42.056. In order to provide greater specificity 
regarding the deadline for submission of a renewal background 
check for a person, the language in the repealed version of the 
rule requiring that renewal background checks be resubmitted 
every 24 months has been modified to require that an operation 
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submit a renewal background check for a person no later than 
two years from the date that same operation submitted their last 
background check for that person. 

Section 745.630 is repealed and proposed as new. The new 
section changes the title and clarifies state law with respect to 
how long a previously conducted FBI fingerprint-based criminal 
history check remains valid, as well as the circumstances un-
der which a new FBI fingerprint check may be waived if one was 
previously performed by DFPS or is accessible to DFPS through 
the DPS clearinghouse. Subsection (c) of this section provides 
a grandfathering provision for anyone whose fingerprint-based 
check was previously waived by DFPS in accordance with the 
repealed version of §745.630, unless and until certain circum-
stances occur that will require any person subject to FBI checks 
to submit new fingerprints and undergo a new check. 

The amendment to §745.651 adds that a person must have an 
approved risk evaluation prior to being present at an operation if 
the person: (1) was convicted of a felony not enumerated in the 
criminal convictions charts of the DFPS website; and (2) is cur-
rently on parole for the offense. The purpose of the rule changes 
is to reduce risk to children by thoroughly vetting a person who 
is on parole before allowing him or her to be present at an oper-
ation. 

The amendment to §745.686 gives operations additional time to 
submit a risk evaluation packet and requires providers to submit 
a completed packet within 21 days of being notified that a risk 
evaluation is required. 

The amendment to §745.697: (1) states a person with an ap-
proved risk evaluation at an operation does not need a new risk 
evaluation if the person's role as identified in the risk evaluation 
letter did not change at that operation, and the circumstances of 
that person's contact with children at that operation are the same 
as when the risk evaluation was approved; and (2) states that if 
any of the criteria for making an approved risk evaluation per-
manent is not met then: (A) the operation must request a new 
risk evaluation and all of the time frames and processes noted 
in Subchapter F of this chapter (relating to Background Checks) 
would apply; (B) the Centralized Background Check Unit (CBCU) 
will determine whether or not the person may work or be present 
at the operation; and (C) the conditions or restrictions noted on 
the previously approved risk evaluation will remain in effect un-
less or until the CBCU explicitly amends them. 

The amendment to §745.8481: (1) clarifies that the rule is appli-
cable to all information in the operation's monitoring file, not only 
inspection results; and (2) adds a cross-reference to §745.8493 
of this title (relating to Are there any portions of Licensing records 
that Licensing may not release to anyone?) in order to more 
clearly specify what information from the operation's monitoring 
file is confidential and may not be released. 

The amendment to §745.8485: (1) clarifies that completed in-
vestigations that do not involve abuse and neglect become part 
of the operation's monitoring file and the confidentiality limits of 
those records are specified in §745.8481 of this title (relating to Is 
information in my operation's monitoring file confidential?); and 
(2) deletes duplicative language in subsection (c) regarding what 
information may not be released to the public, as that informa-
tion is also specified in §745.8493 of this title. 

The amendment to §745.8487 states that DFPS: (1) must re-
move the information listed in the rule before releasing it to the 
public; and (2) may not release to the public information that is 
confidential under §745.8493 of this title. 

The amendment to §745.8491: (1) changes the title and rule to 
clarify that the rule describes which persons can obtain informa-
tion in the portions of the abuse or neglect investigation file that is 
both confidential and not releasable to the public, yet not prohib-
ited from being released to anyone as described in §745.8493 of 
this title and §745.8495 of this title (relating to Who can review 
or have a copy of a photograph or an audio or visual record-
ing, depiction, or documentation of a child that is in Licensing 
records?); and (2) implements TFC §107.05145 by specifying 
that a social study evaluator has the authority to obtain from 
DFPS a complete, unredacted copy of any investigative report 
regarding abuse or neglect that relates to any person residing in 
the residence subject to the social study. 

The amendment to §745.8493: (1) changes the title and rule to 
expand the rule's applicability to include all Licensing records; 
(2) deletes subsection (a)(1), which covers the confidentiality of 
photographs, videotapes, and audiotapes of children taken dur-
ing an abuse or neglect investigation, because the requirements 
related to the confidentiality of these items are being moved to 
new §745.8495 of this title as part of implementation of HRC 
§42.004; (3) implements Government Code §522.138, which ex-
pands existing confidentiality requirements for family violence 
shelters and sexual assault programs to victims of trafficking 
shelter centers that are licensed as General Residential Oper-
ations or Child-Placing Agencies by specifying that certain in-
formation regarding these shelter centers cannot be released; 
(4) implements TFC §107.05145, by authorizing the release to a 
social study evaluator of a complete, unredacted copy of any in-
vestigative report regarding abuse or neglect that relates to any 
person residing in the residence subject to the social study; and 
(5) adds a statement to clarify that any other information made 
confidential under state or federal law also may not be released. 

New §745.8495 implements HRC §42.004, which makes con-
fidential photographs, audio or video recordings, depictions, or 
documentations of a child made by Child Care Licensing in the 
course of an inspection or investigation. The new rule specifies 
who may have access to these confidential records. Because 
HRC §42.004 takes effect on September 1, 2013, Licensing is 
proposing the simultaneous adoption of §745.8495, as an emer-
gency rule, in order to provide immediate rule-based authority 
for who can have access to the records made confidential by 
§42.004. The emergency rule will remain in effect until such 
time as the proposed non-emergency §745.8495 takes effect. 
The emergency rule adoption of §745.8495 appears elsewhere 
in this same edition of the Texas Register. 

The amendment to §745.8711 implements HRC §42.078 by ref-
erencing an exception to imposing a nonmonetary penalty before 
a monetary one as specified in new §745.8713 of this title (relat-
ing to When may Licensing impose a monetary penalty before a 
corrective action?). 

New §745.8713 implements HRC §42.078 and provides that a 
monetary penalty may be imposed before imposing corrective 
action against an operation or the controlling person of the op-
eration (except small employer-based child care operations and 
temporary shelter programs) for: (1) failing to timely submit back-
ground check requests on two or more occasions; (2) failing to 
submit a background check request before the 30th day after be-
ing notified by DFPS that the background check request is over-
due; (3) allowing a person to be present at an operation when 
the results of the background check have not been received (ex-
cept in certain cases where there is a staff shortage); (4) know-
ingly allowing a person to be present at an operation when the 
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background check results have been received and those results 
preclude the person's presence; or (5) violating a condition/re-
striction that was placed on the person's presence at the opera-
tion as part of a pending or approved risk evaluation. 

New §745.8715 implements HRC §42.078 by listing circum-
stances under which an administrative penalty may be imposed 
against a controlling person. 

New §745.8934 implements HRC §43.004 by requiring appli-
cants for an administrator's license to undergo fingerprint-based 
criminal history checks. 

The amendment to §745.8993 implements HRC §43.009 by re-
quiring licensed administrators to undergo a fingerprint-based 
criminal history check each time their license is renewed, unless 
DFPS relies upon a previously conducted fingerprint-based crim-
inal history check that remains valid as provided by §745.630 of 
this title. 

The amendment to §745.9037 implements HRC §43.010 by: (1) 
changing "child-care facility" to "facility" to be consistent with 
statute; and (2) allowing DFPS to deny, revoke, suspend, or 
refuse to renew a license for an applicant for an administrator's 
license or a currently licensed administrator who is sustained as 
a controlling person and currently barred from obtaining a per-
mit. 

The amendment to §745.9071 implements TFC §107.05145, 
which enables a social study evaluator to obtain from DFPS a 
complete, unredacted copy of any investigative report regarding 
abuse or neglect that relates to any person residing in the 
residence subject to the pre-adoptive social study. The title of 
the rule is changed and subsection (c) is added to specify how 
the social study evaluator may obtain an unredacted copy of an 
investigative report regarding abuse or neglect. 

The amendment to §745.9093 implements TFC §107.05145, 
which enables a social study evaluator to obtain from DFPS a 
complete, unredacted copy of any investigative report regarding 
abuse or neglect that relates to any person residing in the 
residence subject to the post-placement adoptive social study. 
The title of the rule is changed and subsection (c) is added to 
specify how the social study evaluator will obtain an unredacted 
copy of an investigative report regarding abuse or neglect. 

Cindy Brown, Chief Financial Officer of DFPS, has determined 
that for the first five-year period the proposed sections will be in 
effect there will be no fiscal implications for local government as 
a result of enforcing or administering the sections. Implementa-
tion of SB 427, which mandates that FBI checks be conducted 
on additional persons, will increase the CBCU's workload; how-
ever, the Legislature provided the funding and authorization for 
a full time employee to cover the increase in workload. Child 
Protective Services (CPS) will be required to meet fingerprint-
ing requirements for some of their current staff who fall under 
the purview of CPS' child-placing agency license. The cost of 
the fingerprint check is $41.45 per employee. The legislature 
provided funding to cover $31.50 per check. CPS is paying the 
extra $9.95 for each check. CPS anticipates paying for 2,125 
FBI checks during the first year of implementation for a total of 
$21,144 and 430.3 FBI checks during each subsequent year of 
implementation for a total of $4,281 per year. These costs will 
be absorbed within existing resources. 

Ms. Brown also has determined that for each year of the first five 
years the sections are in effect the public benefit anticipated as a 
result of enforcing the sections will be that there will be reduced 

risk to children. Also, there will be increased flexibility for op-
erations requesting risk evaluations. Additionally, DFPS will be 
in compliance with the HRC, TFC, the Government Code, and 
federal background check requirements. The proposed changes 
to §745.615 will impact large, small, and micro-businesses and 
persons who must comply with the new regulations concerning 
fingerprint-based background checks. The proposed changes 
will impact three categories of residential operations: (1) gen-
eral residential operations; (2) child-placing agencies; and (3) 
independent foster homes. Some of these operations meet the 
definition of a small or micro-business under Chapter 2006 of 
the Government Code. The proposed changes will also impact 
individuals who currently hold an administrator's license and indi-
viduals who apply for an administrator's license, as well as other 
individuals who must newly undergo fingerprint based checks 
and for whom this cost is not paid by the operation with which 
they are affiliated. 

Impact to Individuals - The impact to individuals, including li-
censed administrators and applicants for an administrator's li-
cense, who must undergo a fingerprint-based criminal history 
check will be the cost of obtaining a criminal history check, which 
is currently $39.95 for foster and adoptive parents, and $41.45 
for all other persons. This is a one-time cost for individuals who 
undergo timely name-based checks at least every two years. A 
small number of individuals who pay this fee and who continue to 
be subject to fingerprint-based checks may be required to resub-
mit their fingerprints and pay this fee in the future if they move 
out-of-state at any time after their initial fingerprint-based crimi-
nal history check is completed or they do not undergo a subse-
quent name based check every two years after their initial fin-
ger-print based check is completed. 

Impact to Residential Operations - According to the Fiscal Year 
(FY) 2012 DFPS Annual Report and Data Book, there were 457 
residential operations as of August 31, 2012. It is estimated 
that 59 of the 457 residential operations (or approximately 12%) 
are small businesses or micro-businesses that are for-profit and 
have (1) fewer than 100 employees or (2) less than $6,000,000 in 
annual gross receipts. This estimated number of residential op-
erations that are small businesses or micro-businesses was de-
rived from the approximate number of for-profit residential opera-
tions (i.e., limited liability companies, corporations, partnerships, 
and sole proprietorships) as reflected in Licensing's automated 
database. An FBI fingerprint check costs $39.95 for foster and 
adoptive parents, and $41.45 for all other persons. The rules do 
not specify whether the subject of the fingerprint check (i.e. the 
individual) or the child-care operation requesting the check in-
curs the cost of the check. For the purposes of this analysis, it is 
assumed that many child-care operations will absorb the cost of 
the fingerprint checks as part of their costs of operation, although 
it is possible that the operation will pass the one-time cost to the 
individual. For operations that assume the costs of conducting 
fingerprint checks, the total economic impact will vary greatly, de-
pending on the size of the operation, the number of background 
checks requested by the operation, and the turnover rate of the 
operation's employees. The cost to child-care operations after 
the first year of implementation will be mitigated as the one-time 
cost of the FBI fingerprint check in each subsequent year of im-
plementation will be limited to just those prospective employees 
and foster and adoptive parents who have not already had a fin-
gerprint check. An FBI fingerprint check remains valid as long as 
the subject of the check does not move out of state and contin-
ues to have a name-based background check every two years. 
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♦ ♦ ♦ Although the expanded population of persons who must undergo 
a fingerprint-based check may have fiscal impact on some oper-
ations who are small or micro-businesses, a regulatory flexibility 
analysis is not required because the new requirements are man-
dated by state law and therefore presumed to be necessary for 
the health and safety of the individuals whom the state law was 
intended to protect. 

HHSC has determined that the proposed repeals, amendments, 
and new sections do not restrict or limit an owner's right to his 
or her property that would otherwise exist in the absence of gov-
ernment action and, therefore, do not constitute a taking under 
§2007.043, Government Code. 

Questions about the content of the proposal may be directed 
to Ryan Malsbary at (512) 438-5836 in DFPS's Child Care 
Licensing Division. Electronic comments may be submitted to 
Marianne.McDonald@dfps.state.tx.us. Written comments on 
the proposal may be submitted to Texas Register Liaison, Legal 
Services-483, Department of Family and Protective Services 
E-611, P.O. Box 149030, Austin, Texas 78714-9030 within 30 
days of publication in the Texas Register. 

SUBCHAPTER C. OPERATIONS THAT ARE 
EXEMPT FROM REGULATION 
DIVISION 2. EXEMPTIONS FROM 
REGULATION 
40 TAC §745.115, §745.129 
The amendments are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments implement HRC §42.042(a) and §42.041(b). 

§745.115. What programs regulated by other governmental entities 
are exempt from Licensing regulation? 
The following programs and facilities are exempt from our regulation: 
Figure: 40 TAC §745.115 

§745.129. What miscellaneous programs are exempt from Licensing 
regulation? 
The following miscellaneous programs are exempt from our regulation: 
Figure: 40 TAC §745.129 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 30, 

2013. 
TRD-201304935 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 438-3437 

SUBCHAPTER F. BACKGROUND CHECKS 
DIVISION 1. DEFINITIONS 
40 TAC §745.601, §745.603 
The amendment and new section are proposed under Human 
Resources Code (HRC) §40.0505 and Government Code 
§531.0055, which provide that the Health and Human Services 
Executive Commissioner shall adopt rules for the operation 
and provision of services by the health and human services 
agencies, including the Department of Family and Protective 
Services; and HRC §40.021, which provides that the Family and 
Protective Services Council shall study and make recommen-
dations to the Executive Commissioner and the Commissioner 
regarding rules governing the delivery of services to persons 
who are served or regulated by the department. 

The amendment and new section implement HRC §42.042(a) 
and §42.056. 

§745.601. What words must I know to understand this subchapter? 
These words have the following meanings: 

(1) - (3) (No change.) 

(4) Initial background check--The first background check 
that your operation requests on a person who is required to undergo a 
background check, as provided in this subchapter. 

(5) [(4)] Non-continuous visit--Being physically present 
at an operation for a period of time of less than 24 hours. Multiple or 
periodic visits to an operation within the same day is one visit. 

(6) [(5)] Owner--A person who owns a child-care opera-
tion. An owner includes: 

(A) A sole proprietor; 

(B) A partner in a partnership; or 

(C) An officer of the governing body if the officer: 

(i) Has a role in the everyday [every day] operation 
of the facility; 

(ii) Participates in making policies that address the 
everyday operation of the child-care operation or DFPS requirements; 
or 

(iii) Signs background check requests or requests 
risk evaluations for the operation. 

(7) [(6)] Regularly--On a scheduled basis. 

(8) Renewal background check--A recurring background 
check that your operation must request for someone periodically af-
ter your operation submits an initial background check for that person, 
as provided in this subchapter. 

(9) [(7)] Substitute employee--A person on the premises of 
a child-care operation for the purpose of fulfilling an employee or care-
giver role in the absence of an employee or caregiver usually present 
at the operation. 

(10) [(8)] Unsupervised access--The person is allowed to 
be with children without the presence of a qualified caregiver. 

§745.603. Who does DFPS consider to be present at an operation 
while children are in care? 
DFPS considers someone to be present at an operation while children 
are in care if the person: 
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♦ ♦ ♦ (1) Is physically present at the operation while any child is 
in the care of the operation; 

(2) Has responsibilities that may require the person to be 
present at the operation while children are in care; 

(3) Resides at the operation or is present at the operation 
on a regular or frequent basis; or 

(4) Otherwise may have access to children in care of the 
operation, regardless of the location where the care is provided. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 30, 

2013. 
TRD-201304936 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 438-3437 

♦ ♦ ♦ 

DIVISION 2. REQUESTING BACKGROUND 
CHECKS 
40 TAC §745.615, §745.630 
(Editor's note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Department of Family and Protective Services or in the Texas Register
office, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.)

 
 
 
 

The repeals are proposed under Human Resources Code (HRC) 
§40.0505 and Government Code §531.0055, which provide that 
the Health and Human Services Executive Commissioner shall 
adopt rules for the operation and provision of services by the 
health and human services agencies, including the Department 
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study 
and make recommendations to the Executive Commissioner and 
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department. 

The repeals implements HRC §42.042(a) and §42.056. 

§745.615. On whom must I request background checks?
 
§745.630. If a fingerprint-based criminal history check has already
 
been completed on a person, is a new fingerprint-based criminal his-
tory check required for that person every 24 months?
 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 30, 

2013. 
TRD-201304937 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 438-3437 

40 TAC §§745.615, 745.616, 745.625, 745.630 
The new sections and amendment are proposed under Human 
Resources Code (HRC) §40.0505 and Government Code 
§531.0055, which provide that the Health and Human Services 
Executive Commissioner shall adopt rules for the operation 
and provision of services by the health and human services 
agencies, including the Department of Family and Protective 
Services; and HRC §40.021, which provides that the Family and 
Protective Services Council shall study and make recommen-
dations to the Executive Commissioner and the Commissioner 
regarding rules governing the delivery of services to persons 
who are served or regulated by the department. 

The new sections and amendment implement HRC §§42.042(a) 
and 42.056. 

§745.615. On whom must I request background checks? 

(a) You must request a name-based criminal history check and 
a DFPS central registry check for: 

(1) The director, owner, and operator of the operation; 

(2) Each person employed at the operation; 

(3) Each prospective employee at the operation; 

(4) Each current or prospective foster parent providing fos-
ter care through a child-placing agency; 

(5) Each prospective adoptive parent seeking to adopt 
through a child-placing agency; 

(6) Each person at least 14 years of age, other than a client 
in care, who: 

(A) Is counted in child-to-caregiver ratios in accor-
dance with the relevant minimum standards; 

(B) Will reside in a prospective adoptive home if the 
adoption is through a child-placing agency; 

(C) Has unsupervised access to children in care at the 
operation; or 

(D) Resides in the operation; 

(7) Each person 14 years of age or older, other than a client 
in care, who will regularly or frequently be staying or working at an 
operation or prospective adoptive home while children are in care; and 

(8) Each substitute employee, unless you confirm that the 
organization providing the substitute employee has completed a back-
ground check for the person through DFPS within the last 24 months. 

(b) In addition to any other background check required by this 
section, you must request fingerprint-based criminal history checks on 
the following: 

(1) If you are a permit holder, or applicant for a permit, for a 
child-placing agency, general residential operation, independent foster 
home, child-care center, before or after-school program, or school-age 
program, you must request a fingerprint-based criminal history check 
for each person who is required to have a name-based background 
check under subsection (a)(1) - (6) of this section; and 

(2) If you are a permit holder, or applicant for a permit, for 
any operation type, you must request a fingerprint-based criminal his-
tory check for each person whose name is submitted for a background 
check under subsection (a) of this section if: 
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(A) The person has lived in another state any time dur-
ing the five-year period prior to the date you submit an initial back-
ground check; or 

(B) The person moved out-of-state at any time between 
the date on which you submitted your last background check and the 
date your next renewal background check for that person is due; or 

(C) At the time your initial or renewal background 
check is due, you have reason to suspect other criminal history exists 
in another state. 

(c) In addition to any other background check required by this 
section, child-placing agencies and independent foster homes that will 
accept the placement of children in the conservatorship of DFPS must 
request an out-of-state central registry check for a foster or adoptive 
parent applicant and any other adult living in the home of the applicant 
who has lived outside of the state any time during the previous five 
years preceding the prospective foster or adoptive parent's application 
to become a foster or adoptive parent. 

(d) You do not have to request a background check on a pro-
fessional who is licensed or is required to have a background check to 
meet compliance with another governmental entity's requirements if: 

(1) You do not employ or contract with the professional; 

(2) The professional will only be present at the child-care 
operation in an official capacity; and 

(3) For day care operations, you obtain written parental 
consent before allowing the professional to have unsupervised access 
to a child in care. 

§745.616. Transitional rule for submission of fingerprint-based crim-
inal history checks required by the 83rd Texas Legislature. 

(a) Background and Purpose. The 83rd Texas Legislature en-
acted changes to Human Resources Code (HRC) §42.056, imposing 
new fingerprint check requirements on certain persons affiliated with 
residential child-care operations who had not previously been required 
to undergo these checks. See Acts 2013, 83rd R.S., Ch. 746, §3. The 
purpose of this transitional rule is to provide guidance on when these 
checks should be submitted and when Licensing will begin to cite an 
operation for a violation of minimum standards for failing to submit 
the required fingerprint-based checks. This rule section applies only to 
general residential operations, child-placing agencies and independent 
foster homes, and only with respect to persons who were not required to 
undergo fingerprint-based criminal history checks under HRC §42.056, 
as that statute existed on August 31, 2013. 

(b) Employees Hired and Homes Verified or Approved On or 
After September 1, 2013. Beginning September 1, 2013, you must sub-
mit fingerprint checks for employees who are hired on or after Septem-
ber 1, 2013, and persons in homes verified or approved on or after 
September 1, 2013, in accordance with the timeframes listed below: 
Figure: 40 TAC §745.616(b) 

(c) Employees Hired and Homes Verified or Approved Before 
September 1, 2013. Beginning September 1, 2013, you must submit 
fingerprint checks for all current employees and persons in already 
verified or approved homes who do not already have a valid finger-
print-based check on file, in accordance with the timeframes listed be-
low: 
Figure: 40 TAC §745.616(c) 

(d) Technical Assistance and Enforcement. For persons de-
scribed in subsection (b) of this section, Licensing will provide techni-
cal assistance to residential operations until March 1, 2014, and will 
begin citing operations for violation of minimum standards for any 
deficiencies relating to fingerprint-based checks after March 1, 2014. 

For persons described in subsection (c) of this section, Licensing will 
provide technical assistance to residential operations until September 
1, 2014, and will begin citing operations for violation of minimum 
standards for any deficiencies relating to fingerprint-based checks after 
September 1, 2014. 

(e) Rule Expiration. This rule expires on December 31, 2014. 

§745.625. When must I submit a request for an initial or renewal [a] 
background check? 

(a) You must submit a request for an initial [a] background 
check for each person [all persons] required to have a background 
check under §745.615 of this title (relating to On whom must I request 
background checks?): 

(1) At the time you submit your application for a permit to 
us; 

(2) At the time you hire someone; 

(3) At the time you contract with someone who requires a 
background check; 

(4) At the time a person applies to be a foster or adoptive 
parent; 

(5) At the time a non-client resident 14 years or older 
moves into your home or operation, or a non-client resident living in 
your home or operation becomes 14 years old; and 

(6) At the time you become aware of anyone requiring a 
background check under §745.615 of this title, for on whom you have 
not previously requested the required background check.[; and] 

[(7) Every 24 months after each person's background check 
was first submitted.] 

(b) You must request a renewal background check for each 
person required to have a background check under §745.615 of this 
title, which is due no later than two years from the date of your most 
recently requested initial or renewal background check on that person. 

§745.630. If a fingerprint-based criminal history check has already 
been completed on a person, must that person submit new fingerprints 
at the time my initial or renewal background check on that person is 
due? 

(a) At the time you submit an initial or renewal background 
check for a person who has previously undergone a fingerprint-based 
criminal history background check, you indicate that whether that per-
son is required to undergo a fingerprint-based check as provided in 
subsection (b) of §745.615 of this title (relating to On whom must I 
request background checks?). However, a previously conducted fin-
gerprint-based check remains valid and DFPS will waive the require-
ment to submit new fingerprints under the following circumstances: 

(1) DFPS previously conducted a fingerprint-based check 
for the person, and: 

(A) The results of the previously completed check are 
still available to DFPS; and 

(B) The date on which you submit an initial or renewal 
background check for the person is not more than two years since the 
date you or another operation last submitted a name-based check for 
that person; 

(2) An entity other than DFPS, including but not limited to 
the Texas Education Agency, previously conducted a fingerprint-based 
criminal history check on the person, and those results: 

(A) Are stored in the Department of Public Safety 
(DPS) Clearinghouse and are available to DFPS; 
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♦ ♦ ♦ 

♦ ♦ ♦ 

(B) Were obtained from a comparative search between 
the person's fingerprints and the DPS database of crimes committed 
in the State of Texas and the Federal Bureau of Investigation (FBI) 
database of crimes committed anywhere in the United States; and 

(C) Were received by DPS from the FBI not more than 
two years from the date on which your first fingerprint-based check on 
the person is due; or 

(3) DFPS relied upon a previously completed fingerprint-
based check from the DPS clearinghouse, as provided in paragraph (2) 
of this subsection, and the person who was the subject of that check 
continues to undergo name-based criminal history checks which are 
submitted to DFPS no less frequently than every two years since the 
date of the last background check submitted for that person. 

(b) Notwithstanding subsection (a) of this section, a previ-
ously completed fingerprint-based criminal history check is no longer 
considered valid and a new fingerprint-based check must be conducted 
by DFPS if: 

(1) DFPS previously conducted a fingerprint-based check 
for the person or waived the requirement based on a previously submit-
ted check that another entity completed, the person failed to undergo 
a name-based check at least every two years since the most recent fin-
gerprint-based check conducted by DFPS; 

(2) The person moved out-of-state after the most recent fin-
gerprint-based check was completed by DFPS or another entity; or 

(3) You have reason to suspect that the person has out-of-
state criminal history since the most recent fingerprint-based check was 
completed by DFPS or another entity. 

(c) This rule applies to fingerprint-based checks that are first 
required for a person on or after March 1, 2014, the effective date of 
this rule. Persons for whom a fingerprint-based check was conducted 
prior to March 1, 2014, are governed by the rules and DFPS policies 
that were in effect at the time their first fingerprint-based check was 
conducted, unless or until one of the circumstances described in sub-
section (b) of this section occurs on or after March 1, 2014. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 30, 

2013. 
TRD-201304938 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 438-3437 

DIVISION 3. CRIMINAL CONVICTIONS AND 
CENTRAL REGISTRY FINDINGS OF CHILD 
ABUSE OR NEGLECT 
40 TAC §745.651 
The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 

services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements HRC §42.042(a) and §42.056. 

§745.651. What types of criminal convictions may affect a person's 
ability to be present at an operation? 

(a) - (b) (No change.) 

(c) For any felony offense that is not specifically enumerated 
in the relevant chart listed in subsection (a) of this section [and is within 
10 years of the date of conviction], the person must have an approved 
risk evaluation prior to being present at the operation if: [while children 
are in care.] 

(1) The person was convicted within the past 10 years for 
the offense; or 

(2) The person is currently on parole for the offense. 

(d) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 30, 

2013. 
TRD-201304939 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 438-3437 

DIVISION 4. EVALUATION OF RISK 
BECAUSE OF A CRIMINAL CONVICTION OR 
A CENTRAL REGISTRY FINDING OF CHILD 
ABUSE OR NEGLECT 
40 TAC §745.686, §745.697 
The amendments are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments implement HRC §42.042(a) and §42.056. 

§745.686. What are the time frames for requests for a risk evalua-
tion? 
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(a) If you have been notified that a person who was the subject 
of the background check may continue to work or be present at an 
operation pending a risk evaluation, then: 

(1) (No change.) 

(2) You must return the completed risk evaluation packet 
to the CBCU within 21 [14] calendar days after you receive notice 
from CBCU that a risk evaluation is required [notify CBCU of your 
intent to request a risk evaluation]. However, you may request two 
14-calendar-day extensions for good cause. 

(b) - (e) (No change.) 

§745.697. Is an approved risk evaluation permanent? 
(a) You do not have to request a risk evaluation for the same 

criminal conviction or central registry finding that a previous back-
ground check revealed if each of the following conditions are met: 

(1) Your operation previously requested a risk evaluation 
for the same finding or criminal conviction, and DFPS approved the 
risk evaluation; 

(2) The more recent check does not reveal a new finding or 
criminal conviction; and 

(3) The person's role as identified in the risk evaluation de-
cision letter and the circumstances of the person's contact with children 
at the operation are the same as when we approved the risk evaluation. 

(b) You must submit a new request for a risk evaluation by no-
tifying the Centralized Background Check Unit (CBCU) at the time any 
of the conditions under subsection (a) of this section can no longer be 
met. The CBCU will then determine whether the person can continue 
to work or be present at your operation pending the new risk evalua-
tion. After you notify the CBCU that you intend to request a new risk 
evaluation, the time frames and other processes for completing a risk 
evaluation that are described in this subchapter apply. Any conditions 
or restrictions that the CBCU put on the person's presence at the oper-
ation as a result of the previously approved risk evaluation will remain 
in effect unless and until they are explicitly amended by the CBCU. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 30, 

2013. 
TRD-201304940 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 438-3437 

♦ ♦ ♦ 

SUBCHAPTER K. INSPECTIONS AND 
INVESTIGATIONS 
DIVISION 3. CONFIDENTIALITY 
40 TAC §§745.8481, 745.8485, 745.8487, 745.8491, 
745.8493, 745.8495 
The amendments and new section are proposed under Human 
Resources Code (HRC) §40.0505 and Government Code 
§531.0055, which provide that the Health and Human Services 
Executive Commissioner shall adopt rules for the operation 

and provision of services by the health and human services 
agencies, including the Department of Family and Protective 
Services; and HRC §40.021, which provides that the Family and 
Protective Services Council shall study and make recommen-
dations to the Executive Commissioner and the Commissioner 
regarding rules governing the delivery of services to persons 
who are served or regulated by the department. 

The amendments and new section implement HRC §42.042(a) 
and §42.004, Government Code §552.138, and Texas Family 
Code §107.05145. 

§745.8481. Is information in my operation's monitoring file [Are rou-
tine inspections of my operation] confidential? 

(a) No, [we keep this] information in your operation's moni-
toring file [and it] is, for the most part, available to the general public. 

(b) We will not release some information in your operation's 
monitoring file [these files] because of other state and federal laws that 
make the information confidential, as provided in §745.8493 of this title 
(relating to Are there any portions of Licensing records that Licensing 
may not release to anyone?). [For example, the results of an HIV test, 
certain medical information, the location of a family violence shelter, 
or information pertaining to an individual who was provided family 
violence services will not be released.] 

§745.8485. Are investigations confidential? 
(a) (No change.) 

(b) Completed investigations that do not involve abuse or ne-
glect become part of the operation's monitoring file, which is, for the 
most part, available to the general public, as provided in §745.8481 
of this title (relating to Is information in my operation's monitoring file 
confidential?) [are not confidential and are available to the general pub-
lic]. 

(c) Completed investigations [The following information re-
lating to a completed investigation] of child abuse or neglect are [is] 
confidential and not available to the general public, except as provided 
under this chapter and applicable federal or state law.[:] 

[(1) The description of the allegation of child abuse or ne-
glect;] 

[(2) The identity of the person making the allegation;] 

[(3) The files, reports, records, communications, audio-
tapes, videotapes, and working papers used or developed during an 
investigation;] 

[(4) The location of a family violence shelter; and] 

[(5) Information pertaining to an individual who was pro-
vided family violence services.] 

(d) (No change.) 

§745.8487. What information can Licensing release to the public af-
ter the completion of the abuse or neglect investigation? 

(a) We may release to the public only those portions of the 
abuse or neglect investigation record that we must file in the operation's 
monitoring file under §745.8489 of this title (relating to What portions 
of the child abuse or neglect investigation must Licensing keep in the 
operation's monitoring file?).[,] 

(b) Before releasing portions of the abuse or neglect investiga-
tion that are in the operation's monitoring file, [provided that] we must 
remove: 

(1) The [the] identity of any alleged victims or their fami-
lies;[,] 
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(2) The identity of any other children involved in the in-
vestigation;[,] 

(3) The identity of the reporter;[,] 

(4) The identity of the alleged perpetrator;[,] 

(5) The identity of [and] any other individual whose life or 
safety might be endangered by the release; and[, including the location 
of a family violence shelter or information pertaining to an individual 
who was provided family violence services.] 

(6) Any other information that may not be released under 
§745.8493 of this title (relating to Are there any portions of Licensing 
records that Licensing may not release to anyone?). 

§745.8491. Who can obtain [confidential] information from the con-
fidential portions of an abuse or neglect investigation [that is not in the 
operation's monitoring] file? 

(a) The following may [have the authority to] obtain 
[confidential] information from the confidential portions of [relating 
to] an abuse or neglect investigation file, subject to the limitations 
described in §745.8493 of this title (relating to Are there any portions 
of Licensing records that Licensing may not release to anyone?) 
and §745.8495 of this title (relating to Who can review or have a 
copy of a photograph or an audio or visual recording, depiction, or 
documentation of a child that is in Licensing records?): 

(1) - (10) (No change.) 

(b) (No change.) 

(c) A social study evaluator may obtain a complete, 
unredacted copy of any investigative report regarding abuse or neglect 
that relates to any person residing in the residence subject to the social 
study, as provided by Texas Family Code §107.05145. 

§745.8493. Are there any portions of Licensing records [a child 
abuse or neglect investigation file] that Licensing may not release to 
anyone? 

(a) We may not release the following portions of Licensing 
records [an abuse or neglect investigation file] to anyone: 

[(1) The audio taped or videotaped interview of a child, as 
well as any photographs taken of a child. An authorized person may 
review them but may not have copies;] 

(1) [(2)] Any information that would interfere with an on-
going law enforcement investigation or prosecution; 

(2) [(3)] Any information identifying [The name of] the 
person who made a [the] report that resulted in an investigation [or any 
information identifying this person]; 

(3) [(4)] The location of a family violence shelter; 

(4) [(5)] Information pertaining to an individual who was 
provided family violence services; [and] 

(5) The location of a victims of trafficking shelter center; 

(6) Information pertaining to an individual who was pro-
vided services at a victims of trafficking shelter center; 

(7) [(6)] The identity of any child or information identify-
ing the child in an abuse or neglect investigation, unless the requestor 
is: 

(A) The child's parent or prospective adoptive parent; 

(B) The operation that was cited for a deficiency as a 
result of the investigation; or 

(C) The single-source continuum contractor (SSCC) for 
foster care redesign when: 

(i) The SSCC subcontracts with the operation; 

(ii) The operation has signed a release of informa-
tion; and 

(iii) The operation was cited for a deficiency as a 
result of the investigation; and[.] 

(8) Any other information confidential under state or fed-
eral law. 

(b) Notwithstanding any other provision in this section, DFPS 
may provide any of the above confidential information to the following 
parties in the relevant situations: 

(1) - (2) (No change.) 

(3) A member of the state legislature when necessary to 
carry out that member's official duties; [and] 

(4) Any other individuals ordered by an administrative law 
judge or judge of a court of competent jurisdiction; and[.] 

(5) A social study evaluator who has requested a complete, 
unredacted copy of any investigative report regarding abuse or neglect 
that relates to any person residing in the residence subject to the social 
study, as provided by Texas Family Code §107.05145. 

(c) (No change.) 

§745.8495. Who can review or have a copy of a photograph or an 
audio or visual recording, depiction, or documentation of a child that 
is in Licensing records? 

(a) We may provide a copy of a photograph or an audio or 
visual recording, depiction, or documentation of a child in Licensing 
records to any of the following: 

(1) DFPS staff, including volunteers, as necessary to per-
form their assigned duties; 

(2) Law enforcement for the purpose of investigating alle-
gations of child abuse or neglect, failure to report child abuse or neglect, 
or false or malicious reporting of alleged child abuse or neglect; 

(3) An administrative law judge or a judge of a court of 
competent jurisdiction in a criminal or civil case to which the inspection 
or investigation is relevant; 

(4) The parent of the child; and 

(5) Any other person authorized by state or federal law to 
have a copy. 

(b) The following persons may review a photograph or an au-
dio or visual recording, depiction, or documentation of a child in Li-
censing records, but may not have a copy: 

(1) An attorney ad litem, guardian ad litem, or court ap-
pointed special advocate of the child; 

(2) The operation; 

(3) With a signed release from the operation, a sin-
gle-source continuum contractor (SSCC) for foster-care redesign that 
subcontracts with the operation; and 

(4) A prospective adoptive parent of the child, as provided 
in Texas Family Code §162.006. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

38 TexReg 8156 November 15, 2013 Texas Register 



♦ ♦ ♦ 

♦ ♦ ♦ 

Filed with the Office of the Secretary of State on October 30, 

2013. 
TRD-201304941 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 438-3437 

SUBCHAPTER L. REMEDIAL ACTIONS 
DIVISION 5. MONETARY ACTIONS 
40 TAC §§745.8711, 745.8713, 745.8715 
The amendment and new sections are proposed under Human 
Resources Code (HRC) §40.0505 and Government Code 
§531.0055, which provide that the Health and Human Services 
Executive Commissioner shall adopt rules for the operation 
and provision of services by the health and human services 
agencies, including the Department of Family and Protective 
Services; and HRC §40.021, which provides that the Family and 
Protective Services Council shall study and make recommen-
dations to the Executive Commissioner and the Commissioner 
regarding rules governing the delivery of services to persons 
who are served or regulated by the department. 

The amendment and new sections implement HRC §42.042 and 
§42.078. 

§745.8711. What monetary actions may Licensing impose? 
We may impose administrative penalties or ask the court to order civil 
penalties, which are described below: 
Figure: 40 TAC §745.8711 

§745.8713. When may Licensing impose a monetary penalty before 
a corrective action? 
We may impose a monetary penalty before imposing a corrective action 
any time we find one of the following: 

(1) A failure to timely submit the information required to 
conduct a background and criminal history check under Subchapter F 
of this chapter (relating to Background Checks) on two or more occa-
sions; 

(2) A failure to timely submit the information required to 
conduct a background and criminal history check under Subchapter F 
of this chapter before the 30th day after the date we notify you that the 
information is overdue; 

(3) Except as provided in §745.626 of this title (relating 
to How soon after I request a background check on a person can that 
person provide direct care or have direct access to a child?), you know-
ingly allow a person to be present in your child-care operation before 
you have received the results of the person's background and criminal 
history check; 

(4) You knowingly allow a person to be present in your 
child-care operation after you have received the person's background 
and criminal history check, if the results contain criminal history or 
central registry findings that preclude the person from being present in 
the child-care operation; or 

(5) You violate a condition or restriction we have placed 
on a person's presence at your child-care operation as part of a pending 
or approved risk evaluation of the person's background and criminal 
history or central registry findings. 

§745.8715. When may Licensing impose an administrative penalty 
against a controlling person? 

We may impose an administrative penalty against a controlling person 
when the controlling person: 

(1) Violates a term of a license or registration; 

(2) Makes a statement about a material fact that the person 
knows or should know is false: 

(A) On an application for the issuance of a license or 
registration or an attachment to the application; or 

(B) In response to a matter under investigation; 

(3) Refuses to allow a representative of DFPS to inspect: 

(A) A book, record, or file required to be maintained by 
the child-care operation; or 

(B) Any part of the premises of the child-care operation; 

(4) Purposefully interferes with the work of a DFPS repre-
sentative or the enforcement of Human Resources Code (HRC), Chap-
ter 42; or 

(5) Fails to pay a penalty assessed under HRC, Chapter 
42, on or before the date the penalty is due as determined under HRC 
§42.078. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 30, 

2013. 
TRD-201304942 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 438-3437 

SUBCHAPTER N. ADMINISTRATOR 
LICENSING 
DIVISION 2. SUBMITTING YOUR 
APPLICATION MATERIALS 
40 TAC §745.8934 
The new section is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The new section implements HRC §43.005 and §43.004. 

§745.8934. What other actions must I take to become a licensed ad-
ministrator? 
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In addition to submitting the background check request form required 
by §745.8933 of this title (relating to What does a complete application 
to become a licensed administrator include?), you must submit finger-
prints for a fingerprint-based criminal history check, as provided under 
§745.629 of this title (relating to How do I submit fingerprints for a 
fingerprint-based criminal history check?), unless you have previously 
undergone a fingerprint-based criminal history that remains valid, as 
provided under §745.630 of this title (relating to If a fingerprint-based 
criminal history check has already been completed on a person, must 
that person submit new fingerprints at the time my initial or renewal 
background check on that person is due?). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 30, 

2013. 
TRD-201304943 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 438-3437 

DIVISION 4. RENEWING YOUR 
ADMINISTRATOR LICENSE 
40 TAC §745.8993 
The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements HRC §43.005 and §43.010. 

§745.8993. Am I eligible to renew my administrator's license? 
(a) To be eligible to renew your administrator's license, you 

must: 

(1) Be in current compliance with all applicable laws, in-
cluding these rules; 

(2) Have completed 15 clock hours of continuing education 
each year during the two-year period before renewal; 

(3) Undergo a new name-based criminal history and cen-
tral registry background check and may not have a criminal history or 
central registry history that would prohibit you from working in a resi-
dential child-care operation, as specified in Subchapter F of this chapter 
(relating to Background Checks); and 

(4) Submit the appropriate renewal fee. 

(b) In addition to undergoing a name-based background check 
as provided under subsection (a) of this section, you must submit finger-
prints for a fingerprint-based criminal history check, as provided under 
§745.629 of this title (relating to How do I submit fingerprints for a 

fingerprint-based criminal history check?), unless you have previously 
undergone a fingerprint-based criminal history that remains valid, as 
provided under §745.630 of this title (relating to If a fingerprint-based 
criminal history check has already been completed on a person, must 
that person submit new fingerprints at the time my initial or renewal 
background check on that person is due?). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 30, 

2013. 
TRD-201304944 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 438-3437 

DIVISION 5. REMEDIAL ACTIONS 
40 TAC §745.9037 
The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements HRC §43.005 and §43.010. 

§745.9037. Under what circumstances may Licensing take remedial 
action against my administrator's license or administrator's license ap-
plication? 

(a) We may take remedial action against your administrator's 
license or administrator's license application if you: 

(1) - (5) (No change.) 

(6) Have a criminal history or central registry record that: 

(A) Would prohibit you from working in a [child-care] 
facility as specified in Subchapter F of this chapter (relating to Back-
ground Checks); or 

(B) (No change.) 

(7) Use or abuse drugs or alcohol in a manner that jeopar-
dizes your ability to function as an administrator; [or] 

(8) Perform your duties as a licensed administrator in a 
negligent manner; or[.] 

(9) Engage in conduct that makes you ineligible to: 

(A) Receive a permit under Human Resources Code 
(HRC) §42.072; or 

(B) Be employed as a controlling person or serve in that 
capacity in a facility or family home under HRC §42.062. 

(b) - (d) (No change.) 
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 30, 

2013. 
TRD-201304945 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 438-3437 

SUBCHAPTER O. INDEPENDENT 
COURT-ORDERED SOCIAL STUDIES 
DIVISION 3. PRE-ADOPTIVE SOCIAL 
STUDIES 
40 TAC §745.9071 
The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements Texas Family Code §107.05145. 

§745.9071. How do I obtain a criminal history background check, 
a [or] central registry background check, or an investigative report 
regarding abuse and neglect for an independent pre-adoptive social 
study? 

(a) - (b) (No change.) 

(c) You can obtain from us a complete, unredacted copy of 
any investigative report as provided by Texas Family Code §107.05145 
by completing the request form that is available on the DFPS public 
website. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 30, 

2013. 
TRD-201304946 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 438-3437 

DIVISION 4. POST-PLACEMENT ADOPTIVE 
SOCIAL STUDY AND REPORT 
40 TAC §745.9093 
The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements Texas Family Code §107.05145. 

§745.9093. How do I obtain a criminal history background check, a 
[or] central registry background check, or an investigative report re-
garding abuse and neglect for an independent post-placement adoptive 
social study and report? 

(a) - (b) (No change.) 

(c) You can obtain from us a complete, unredacted copy of 
any investigative report as provided by Texas Family Code §107.05145 
by completing the request form that is available on the DFPS public 
website. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 30, 

2013. 
TRD-201304947 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 438-3437 

CHAPTER 746. MINIMUM STANDARDS FOR 
CHILD-CARE CENTERS 
The Health and Human Services Commission proposes, on 
behalf of the Department of Family and Protective Services 
(DFPS), amendments to §746.801 and §746.901; and new 
§§746.5623, 746.5625, and 746.5627, concerning recordkeep-
ing and transportation, in Chapter 746, concerning Minimum 
Standards for Child-Care Centers. The amendments and new 
sections implement Senate Bill (SB) 939 and House Bill (HB) 
1741, which were enacted by the 83rd Legislature, Regular 
Session. SB 939 added Human Resources Code (HRC) 
§42.0426(a-1), which requires employees of child-care centers 
to sign a statement verifying their attendance at training in 
recognition of and the procedure for reporting suspected child 
abuse, neglect, and sexual molestation that is currently required 
in HRC §42.0426(a). The law also requires that the child-care 
center maintain the statement in the employee's personnel 
record. HB 1741 added HRC §42.0424, which: (1) defines 
"electronic child safety alarm"; (2) requires licensed child-care 
centers to equip each vehicle used to transport children with an 
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electronic child safety alarm system if the vehicle is designed 
to seat eight or more persons and is purchased or leased on or 
after December 31, 2013; and (3) requires licensed child-care 
centers to ensure that the alarm is properly maintained and 
used while transporting children in care. A summary of the 
changes is described below: 

The amendment to §746.801 adds paragraph (26), which re-
quires the child-care center to maintain documentation for a vehi-
cle that is used to transport children in care unless it is equipped 
with an electronic child safety alarm or is not designed to seat 
eight or more persons. 

The amendment to §746.901 adds paragraph (10) to require 
that an employee's personnel record include a statement signed 
and dated by the employee verifying the date the employee at-
tended training that includes an overview of symptoms of child 
abuse, neglect, and sexual abuse and the responsibility for re-
porting these as required in §746.1303 of this title (relating to 
What should orientation to my child-care center include?). 

New §746.5623 defines an electronic child safety alarm in ac-
cordance with HRC §42.0424. 

New §746.5625 outlines the requirement for licensed child-care 
centers to install an electronic child safety alarm system in a 
vehicle used to transport children. This rule implements HRC 
§42.0424 by requiring licensed child-care centers to: (1) equip 
each vehicle used to transport children with an electronic child 
safety alarm system if the vehicle is designed to seat eight or 
more persons and is purchased or leased on or after December 
31, 2013; and (2) ensure that the alarm is properly maintained 
and used while transporting children in care. 

New §746.5627 supports enforcement of HRC §42.0424 by re-
quiring licensed child-care centers to maintain documentation of 
a vehicle used to transport children in care unless the vehicle: 
(1) is equipped with an electronic child safety alarm; or (2) is not 
designed to seat eight or more persons. 

Cindy Brown, Chief Financial Officer of DFPS, has determined 
that for the first five-year period the proposed sections will be in 
effect there will be no fiscal implications for state or local govern-
ment as a result of enforcing or administering the sections. 

Ms. Brown also has determined that for each year of the first 
five years the sections are in effect the public benefit anticipated 
as a result of enforcing the sections will be that Child Care Li-
censing will be able to better monitor the requirement that em-
ployees in child-care centers have had the required training in 
the recognition of and procedure for reporting suspected child 
abuse, neglect, and sexual molestation; and child-care centers 
have an additional safeguard to help ensure that no child is left 
unattended in a parked vehicle operated by a child-care center -
both resulting in improved care of children. 

There will be an effect on large, small, and micro-businesses as 
a result of new §746.5625, because child-care centers must in-
stall an electronic child safety alarm in each vehicle if the vehicle 
seats eight or more persons, is used to transport children in care, 
and is bought or leased on or after December 31, 2013. The 
cost of an electronic child safety alarm ranges from $119.95 to 
$299.95 according to the costs provided by three different alarm 
manufacturers. The average cost of installing an electronic child 
safety alarm ranges from $65/hour to $100/hour and the average 
installation time is one to two hours/vehicle according to costs 
provided by three different manufacturers, two child-care opera-
tors, and one vehicle vendor in Texas. Based on these numbers, 

Child Care Licensing estimates that the cost for child-care cen-
ters to comply with the proposed rule ranges from $185 to $500 
for each vehicle that is subject to the rule. The cost for each 
child-care center will depend on the number of vehicles they pur-
chase or lease after December 31, 2013. 

The DFPS Fiscal Year 2012 data book reflects 8,104 licensed 
child-care centers in Texas, many of which are either a small 
business or micro-business as defined in Chapter 2006, Govern-
ment Code. Chapter 2006 defines a small business as one that 
is for-profit, independently owned, and has fewer than 100 em-
ployees or less than $6 million in annual gross receipts. A small 
business that has no more than 20 employees is further defined 
as a micro-business. Based on a survey of child-care providers 
conducted in 2010, DFPS estimates that roughly 55% of child-
care centers are for-profit businesses and that roughly 70% are 
independently owned. Approximately 98% of child-care centers 
have fewer than 100 employees and roughly 68% have no more 
than 20 employees. Chapter 2006 requires that an agency pre-
pare a Regulatory Flexibility Analysis (RFA) for any rule that has 
a negative economic impact on small businesses, unless con-
sideration of alternative methods of achieving the rule's purpose 
would not be consistent with the health, safety, and environmen-
tal and economic welfare of the state. Because §746.5625 is 
required by §42.0424, Human Resources Code, the changes 
are considered per se necessary for the health and safety of the 
children served by child-care centers subject to these rules. Ac-
cordingly, no RFA was prepared prior to proposal of these rules. 

Consumers of child-care services may experience nominal in-
creases in the cost of care to the extent that any given child-care 
center may pass any increased costs of installing electronic child 
safety alarms on to its consumers. The amount of such increase, 
if any, is impossible to estimate given the variability in the num-
ber of vehicles each child-care center will buy or lease on or after 
December 31, 2013. 

HHSC has determined that the proposed amendments and new 
sections do not restrict or limit an owner's right to his or her prop-
erty that would otherwise exist in the absence of government ac-
tion and, therefore, do not constitute a taking under §2007.043, 
Government Code. 

Questions about the content of the proposal may be directed 
to Penni L. Massingill at (512) 438-2366 in DFPS's Child Care 
Licensing Division. Electronic comments may be submitted to 
Marianne.McDonald@dfps.state.tx.us. Written comments on 
the proposal may be submitted to Texas Register Liaison, Legal 
Services-480, Department of Family and Protective Services 
E-611, P.O. Box 149030, Austin, Texas 78714-9030 within 30 
days of publication in the Texas Register. 

SUBCHAPTER C. RECORD KEEPING 
DIVISION 3. RECORDS THAT MUST BE KEPT 
ON FILE AT THE CHILD-CARE CENTER 
40 TAC §746.801 
The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
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governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements HRC §42.042(a) and §42.0424. 

§746.801. What records must I keep at my child-care center? 

You must maintain and make the following records available for our 
review upon request, during hours of operation. Paragraphs (18), (19), 
and (20) are optional, but if provided, allow Licensing to avoid dupli-
cating the evaluation of standards that have been evaluated by other 
state agencies within the past year: 

(1) - (23) (No change.) 

(24) System to track when a child's care begins and ends 
daily; [and] 

(25) Documentation for cribs as specified in §746.2409 of 
this title (relating to What specific safety requirements must my cribs 
meet?), if applicable; and[.] 

(26) Documentation for vehicles specified in §746.5627 of 
this title (relating to What documentation must I keep at the child-care 
center for each vehicle used to transport children in care?), if applica-
ble. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 30, 

2013. 
TRD-201304924 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 438-3437 

DIVISION 4. PERSONNEL RECORDS 
40 TAC §746.901 
The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements HRC §42.042(a) and §42.0426(a-
1). 

§746.901. What information must I maintain in my personnel 
records? 

You must have the following records at the child-care center and avail-
able for review during hours of operation for each employee, caregiver, 
substitute, and volunteer as specified in this chapter: 

(1) - (7) (No change.) 

(8) A copy of a photo identification; [and] 

(9) A copy of a current driver's license for each person who 
transports a child in care; and[.] 

(10) A statement signed and dated by the employee verify-
ing the date the employee attended training that includes an overview 
of your policy on preventing and responding to abuse and neglect of 
children as outlined in §746.1303 of this title (relating to What should 
orientation to my child-care center include?). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 30, 

2013. 
TRD-201304925 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 438-3474 

SUBCHAPTER X. TRANSPORTATION 
40 TAC §§746.5623, 746.5625, 746.5627 
The new sections are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The new sections implement HRC §42.042(a) and §42.0424. 

§746.5623. What is an electronic child safety alarm? 
An electronic child safety alarm is an alarm system installed in a ve-
hicle. The alarm prompts the driver of a vehicle to inspect the vehicle 
to determine whether children are in the vehicle before the driver exits 
the vehicle. 

§746.5625. When and how must I install and use an electronic child 
safety alarm in a vehicle? 

(a) You must ensure that a vehicle purchased or leased on or 
after December 31, 2013, is equipped with an electronic child safety 
alarm if: 

(1) The vehicle is designed to seat eight or more persons; 
and 

(2) Your operation uses the vehicle to transport children in 
care. 

(b) You are responsible for ensuring that the alarm is installed 
and maintained according to the manufacturer's instructions. 

(c) The alarm must be used at all times whenever a vehicle 
describe in subsection (a) of this section is used to transport a child in 
care. 

§746.5627. What documentation must I keep at the child-care center 
for each vehicle used to transport children in care? 
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You must keep documentation at your child-care center that shows 
when your center first purchased or leased a vehicle unless it: 

(1) Is equipped with an electronic child safety alarm; or 

(2) Is not designed to seat eight or more persons. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 15, 

2013. 
TRD-201304926 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 438-3437 

CHAPTER 747. MINIMUM STANDARDS FOR 
CHILD-CARE HOMES 
SUBCHAPTER C. RECORD KEEPING 
DIVISION 4. RECORDS ON CAREGIVERS 
AND HOUSEHOLD MEMBERS 
40 TAC §747.901 
The Health and Human Services Commission proposes, on 
behalf of the Department of Family and Protective Services 
(DFPS), an amendment to §747.901, concerning what informa-
tion must I maintain in my personnel records, in Chapter 747, 
concerning Minimum Standards for Child-Care Homes. Senate 
Bill (SB) 939, 83rd Legislature, Regular Session, added Human 
Resources Code (HRC) §42.0426(a-1), which requires employ-
ees of licensed child-care homes to sign a statement verifying 
their attendance at training in the recognition of and procedure 
for reporting suspected child abuse, neglect, and sexual mo-
lestation that is currently required in HRC §42.0426(a). The 
law also requires that the home maintain the statement in the 
employee's personnel record. The amendment to §747.901 
adds paragraph (9) requiring that an employee's personnel 
record include a statement signed and dated by the employee 
verifying the date the employee attended training that includes 
an overview of symptoms of child abuse, neglect, and sexual 
abuse and the responsibility for reporting these, as required in 
§747.1305 of this title (relating to What should orientation to my 
child-care home include?). 

Cindy Brown, Chief Financial Officer of DFPS, has determined 
that for the first five-year period the proposed section will be in 
effect there will be no fiscal implications for state or local govern-
ment as a result of enforcing or administering the section. 

Ms. Brown also has determined that for each year of the first five 
years the section is in effect the public benefit anticipated as a 
result of enforcing the section will be that Child Care Licensing 
will be able to better monitor the requirement that employees at 
child-care homes have had the required training in the recogni-
tion of and procedure for reporting suspected child abuse, ne-
glect, and sexual molestation. There will be no effect on large, 
small, or micro-businesses because the proposed change does 

not impose new requirements on any business and does not re-
quire the purchase of any new equipment or any increased staff 
time in order to comply. There is no anticipated economic cost to 
persons who are required to comply with the proposed section. 

HHSC has determined that the proposed amendment does not 
restrict or limit an owner's right to his or her property that would 
otherwise exist in the absence of government action and, there-
fore, does not constitute a taking under §2007.043, Government 
Code. 

Questions about the content of the proposal may be directed 
to Penni L. Massingill at (512) 438-2366 in DFPS's Child Care 
Licensing Division. Electronic comments may be submitted to 
Marianne.McDonald@dfps.state.tx.us. Written comments on 
the proposal may be submitted to Texas Register Liaison, Legal 
Services-480, Department of Family and Protective Services 
E-611, P.O. Box 149030, Austin, Texas 78714-9030 within 30 
days of publication in the Texas Register. 

The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements HRC §42.042(a) and §42.0426(a-
1). 

§747.901. What information must I maintain in my personnel 
records? 

You must keep at least the following at the child-care home for each 
assistant caregiver and substitute, as specified in this chapter: 

(1) - (6) (No change.) 

(7) A copy of a photo identification; [and] 

(8) A copy of a current driver's license for each person or 
caregiver that transports a child in care; and[.] 

(9) A statement signed and dated by the caregiver in a li-
censed child-care home verifying the date the caregiver attended train-
ing that includes an overview of symptoms of child abuse, neglect, 
and sexual abuse and the responsibility for reporting these as outlined 
in §747.1305 of this title (relating to What should orientation to my 
child-care home include?). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 30, 

2013. 
TRD-201304927 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protection Services 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 438-3474 
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CHAPTER 748. MINIMUM STANDARDS FOR 
GENERAL RESIDENTIAL OPERATIONS 
The Health and Human Services Commission proposes, on 
behalf of the Department of Family and Protective Services 
(DFPS), amendments to §§748.363, 748.1205, and 748.1211, 
concerning what information must the personnel record of 
an employee include, what information must I document in 
the child's record at admission, and what information must 
I share with the parent at the time of placement, in Chapter 
748, concerning Minimum Standards for General Residential 
Operations. The purpose of the amendments is to implement 
Senate Bill (SB) 717 and SB 939, which were enacted by the 
83rd Legislature, Regular Session. 

SB 717 amended the Texas Family Code (TFC) by adding 
§32.203, which allows a minor to consent to housing or care 
provided to the minor child and any children of the minor child, 
through a transitional living program at a general residential 
operation, child-placing agency, or independent foster home if 
the minor is: (1) 16 years of age or older and resides separate 
and apart from the minor's parent, managing conservator, or 
guardian, regardless of whether the parent, managing conser-
vator, or guardian consents to the residence and regardless of 
the duration of the residence, and manages their own financial 
affairs, regardless of the source of income; or (2) unmarried and 
pregnant or is the parent of a child. SB 717 further provides that 
when a minor consents to such housing or care, the operation 
must attempt to notify the minor's parent, managing conservator, 
or guardian regarding the child's location. 

SB 939 amends the Human Resources Code (HRC) by adding 
§42.0426(a-1), to require employees of general residential oper-
ations to sign a statement verifying their attendance at training 
in the recognition of and procedure for reporting suspected child 
abuse, neglect, and sexual molestation that is currently required 
in HRC §42.0426(a). The law also requires that the operation 
maintain the statement in the employee's personnel record. 

A summary of the changes follows: 

The amendment to §748.363 implements HRC §42.0426(a-1) by 
adding paragraph (8)(B) to require that an employee's personnel 
record include a statement signed and dated by the employee 
that he has attended training in preventing, identifying, treating, 
and reporting suspected child abuse, sexual abuse, neglect, and 
exploitation, as required in §748.881(2) of this title (relating to 
What curriculum components must be included in the general 
pre-service training?). An additional technical correction is made 
to this section to delete references to "caregivers," who are not 
always employees, as this rule is intended to apply solely to the 
personnel records maintained regarding employees. 

The amendment to §748.1205 implements TFC §32.203 by 
adding subsection (a)(15) to require a general residential opera-
tion to document in the child's record at admission the attempts 
to notify a parent of a child when the child consents to housing 
or care at the operation's transitional living program. 

The amendment to §748.1211 implements TFC §32.203 by 
adding subsection (c) to require that a general residential opera-
tion attempt to notify a parent of a child when the child consents 
to housing or care at the operation's transitional living program. 

Cindy Brown, Chief Financial Officer of DFPS, has determined 
that for the first five-year period the proposed sections will be in 
effect there will be no fiscal implications for state or local govern-
ment as a result of enforcing or administering the sections. 

Ms. Brown also has determined that for each year of the first 
five years the sections are in effect the public benefit anticipated 
as a result of enforcing the sections will be that (1) Child Care 
Licensing will be able to better monitor for the requirement that 
employees at general residential operations have attended the 
required training on preventing, identifying, treating, and report-
ing suspected child abuse, sexual abuse, neglect and exploita-
tion; and (2) regulated residential child-care facilities will be able 
to provide homeless and runaway youths, including those with 
children, with residential living services through a transitional liv-
ing program, without consent of the child's parents, and in such 
circumstances parents will be notified of the child's whereabouts 
unless the facility is unable to provide such notice after making a 
good faith effort to do so. There will be no effect on large, small, 
or micro-businesses because the proposed changes do not im-
pose new requirements on any business and do not require the 
purchase of any new equipment or any increased staff time in 
order to comply. There is no anticipated economic cost to per-
sons who are required to comply with the proposed sections. 

HHSC has determined that the proposed amendments do not 
restrict or limit an owner's right to his or her property that would 
otherwise exist in the absence of government action and, there-
fore, do not constitute a taking under §2007.043, Government 
Code. 

Questions about the content of the proposal may be directed to 
Leslie Reid at (512) 438-4666 in DFPS's Child Care Licensing Di-
vision. Electronic comments may be submitted to Marianne.Mc-
Donald@dfps.state.tx.us. Written comments on the proposal 
may be submitted to Texas Register Liaison, Legal Services-479, 
Department of Family and Protective Services E-611, P.O. Box 
149030, Austin, Texas 78714-9030 within 30 days of publication 
in the Texas Register. 

SUBCHAPTER D. REPORTS AND RECORD 
KEEPING 
DIVISION 3. PERSONNEL RECORDS 
40 TAC §748.363 
The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements HRC §42.042(a) and §42.0426(a-
1). 

§748.363. What information must the personnel record of an em-
ployee include? 
For each employee, the personnel record must include: 

(1) - (6) (No change.) 

(7) A statement signed and dated by the employee 
documenting [or caregiver] that the employee [he] has read a copy of 
the: 

(A) Operational policies; and 

(B) Personnel policies; 
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(8) A statement signed and dated by the employee 
documenting: [or caregiver indicating] 

(A) That the employee [that he] must immediately re-
port any suspected incident of child abuse, neglect, or exploitation to 
the Child Abuse Hotline and to the operation's administrator or admin-
istrator's designee; and 

(B) The date the employee attended training in mea-
sures to prevent, identify, treat, and report suspected occurrences of 
child abuse (including sexual abuse), neglect, and exploitation, as re-
quired by §748.881(2) of this title (relating to What curriculum com-
ponents must be included in the general pre-service training?); 

(9) - (13) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 30, 

2013. 
TRD-201304919 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 438-3437 

SUBCHAPTER I. ADMISSION, SERVICE 
PLANNING, AND DISCHARGE 
DIVISION 1. ADMISSION 
40 TAC §748.1205, §748.1211 
The amendments are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments implement Texas Family Code §32.203. 

§748.1205. What information must I document in the child's record 
at admission? 

(a) You must include the following in the child's record at ad-
mission: 

(1) - (12) (No change.) 

(13) Identification of the child's high-risk behavior(s), if 
applicable, and the safety plan staff and caregivers will implement re-
lated to the behavior(s); [and] 

(14) A copy of the placement agreement, if applicable; 
and[.] 

(15) Documentation of the attempt to notify the parent of 
the child's location as required by §748.1211(c) of this title (relating 

to What information must I share with the parent at the time of place-
ment?), if applicable. 

(b) - (c) (No change.) 

§748.1211. What information must I share with the parent at the time 
of placement? 

(a) - (b) (No change.) 

(c) You must attempt to notify the parent of a child you admit 
to a transitional living program of the child's location if the child was 
admitted without the consent of the parent, as provided in Texas Family 
Code §32.203. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 30, 

2013. 
TRD-201304920 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 438-3437 

CHAPTER 749. MINIMUM STANDARDS FOR 
CHILD-PLACING AGENCIES 
The Health and Human Services Commission proposes, on 
behalf of the Department of Family and Protective Services 
(DFPS), amendments to §§749.553, 749.1107, and 749.1113, 
concerning what information must the personnel record of an 
employee include, what information must I document in the 
child's record at the time of admission, and what information 
must I share with the parent at the time of placement, in 
Chapter 749, concerning Minimum Standards for Child-Placing 
Agencies. The purpose of the amendments is to implement 
Senate Bill (SB) 717 and SB 939, which were enacted by the 
83rd Legislature, Regular Session. The amendments to this 
chapter will also affect Chapter 750, Minimum Standards for 
Independent Foster Homes, which contains minimum standards 
for independent foster homes. Many standards in Chapter 750 
cross-reference standards in this chapter for the requirements. 

SB 717 amended the Texas Family Code (TFC) by adding 
§32.203, which allows a minor to consent to housing or care 
provided to the minor child and any children of the minor child, 
through a transitional living program at a general residential 
operation, child-placing agency, or independent foster home if 
the child is: (1) 16 years of age or older and resides separate 
and apart from the minor's parent, managing conservator, or 
guardian, regardless of whether the parent, managing conser-
vator, or guardian consents to the residence and regardless of 
the duration of the residence, and manages their own financial 
affairs, regardless of the source of income; or (2) unmarried and 
pregnant or is the parent of a child. SB 717 further provides that 
when a child consents to such housing or care, the operation 
must attempt to notify the minor's parent, managing conservator, 
or guardian regarding the child's location. 

SB 939 amends the Human Resources Code (HRC) by adding 
§42.0426(a-1), to require employees of child-placing agencies 
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to sign a statement verifying their attendance at training in 
the recognition of and procedure for reporting suspected child 
abuse, neglect, and sexual molestation that is currently required 
in HRC §42.0426(a). The law also requires that the operation 
maintain the statement in the employee's personnel record. 

A summary of the changes follows: 

The amendment to §749.553 implements HRC §42.0426(a-1) by 
adding paragraph (8)(B) to require that an employee's personnel 
record include a statement signed and dated by the employee 
that he has attended training in preventing, identifying, treating, 
and reporting suspected child abuse, sexual abuse, neglect, and 
exploitation, as required in §749.881(3) of this title (relating to 
What curriculum components must be included in the general 
pre-service training?). Because the independent foster home 
minimum standard in §750.201(3) of this title (relating to What 
are the requirements for reports and record keeping?) cross-
references all rules in Subchapter D of this chapter (relating to 
Reports and Record Keeping), this rule also applies to personnel 
records for independent foster homes. 

The amendment to §749.1107 implements TFC §32.203 by 
adding subsection (a)(15) to require a child-placing agency to 
document in the child's record at admission the attempts to 
notify a parent of a child when the child consents to housing or 
care at the operation's transitional living program. Because the 
independent foster home minimum standard in §750.501(1) of 
this title (relating to What are the requirements for admission?) 
cross-references all rules in Subchapter H of this chapter 
(relating to Foster Care Services: Admission and Placement), 
this rule also applies to what an independent foster home must 
document in the child's record at admission. 

The amendment to §749.1113 implements TFC §32.203 by 
adding subsection (c) to require that a child-placing agency 
attempt to notify a parent of a child when the child consents to 
housing or care at the operation's transitional living program. 
Because the independent foster home minimum standard in 
§750.501(1) of this title (relating to What are the requirements 
for admission?) cross-references all rules in Subchapter H of 
this chapter, this rule also applies to what an independent foster 
home must share with the parent at the time of placement. 

Cindy Brown, Chief Financial Officer of DFPS, has determined 
that for the first five-year period the proposed sections will be in 
effect there will be no fiscal implications for state or local govern-
ment as a result of enforcing or administering the sections. 

Ms. Brown also has determined that for each year of the first 
five years the sections are in effect the public benefit anticipated 
as a result of enforcing the sections will be that (1) Child Care 
Licensing will be able to better monitor for the requirement that 
employees at child-placing agencies have attended the required 
training on preventing, identifying, treating, and reporting sus-
pected child abuse, sexual abuse, neglect and exploitation; and 
(2) regulated residential child-care facilities will be able to pro-
vide homeless and runaway youths, including those with chil-
dren, with residential living services through a transitional living 
program, without consent of the child's parents, and in such cir-
cumstances parents will be notified of the child's whereabouts 
unless the facility is unable to provide such notice after making a 
good faith effort to do so. There will be no effect on large, small, 
or micro-businesses because the proposed changes do not im-
pose new requirements on any business and do not require the 
purchase of any new equipment or any increased staff time in 

order to comply. There is no anticipated economic cost to per-
sons who are required to comply with the proposed sections. 

HHSC has determined that the proposed amendments do not 
restrict or limit an owner's right to his or her property that would 
otherwise exist in the absence of government action and, there-
fore, do not constitute a taking under §2007.043, Government 
Code. 

Questions about the content of the proposal may be directed to 
Leslie Reid at (512) 438-4666 in DFPS's Child Care Licensing Di-
vision. Electronic comments may be submitted to Marianne.Mc-
Donald@dfps.state.tx.us. Written comments on the proposal 
may be submitted to Texas Register Liaison, Legal Services-479, 
Department of Family and Protective Services E-611, P.O. Box 
149030, Austin, Texas 78714-9030 within 30 days of publication 
in the Texas Register. 

SUBCHAPTER D. REPORTS AND RECORD 
KEEPING 
DIVISION 3. PERSONNEL RECORDS 
40 TAC §749.553 
The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements HRC §42.042(a) and §42.0426(a-
1). 

§749.553. What information must the personnel record of an em-
ployee include? 
For each employee, excluding foster parents, the personnel record must 
include: 

(1) - (7) (No change.) 

(8) A statement signed and dated by the employee indicat-
ing that: 

(A) The employee [he] must immediately report any 
suspected incident of child abuse, neglect, or exploitation to the Child 
Abuse Hotline and the agency's administrator or administrator's de-
signee; and 

(B) The date the employee attended training in mea-
sures to prevent, identify, treat, and report suspected occurrences of 
child abuse (including sexual abuse), neglect, and exploitation, as re-
quired by §749.881(3) of this title (relating to What curriculum com-
ponents must be included in the general pre-service training?); 

(9) - (13) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 30, 

2013. 
TRD-201304921 
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Cynthia O'Keefe 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 438-3437 

SUBCHAPTER H. FOSTER CARE SERVICES: 
ADMISSION AND PLACEMENT 
DIVISION 1. ADMISSIONS 
40 TAC §749.1107, §749.1113 
The amendments are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments implement Texas Family Code §32.203. 

§749.1107. What information must I document in the child's record 
at the time of admission? 

(a) You must include the following in the child's record at the 
time of admission: 

(1) - (12) (No change.) 

(13) Identification of the child's high-risk behavior(s), if 
applicable, and the safety plan staff and caregivers will implement re-
lated to the behavior(s); [and] 

(14) A copy of the placement agreement, if applicable; 
and[.] 

(15) Documentation of the attempt to notify the parent of 
the child's location as required by §749.1113(c) of this title (relating 
to What information must I share with the parent at the time of place-
ment?), if applicable. 

(b) (No change.) 

§749.1113. What information must I share with the parent at the time 
of placement? 

(a) - (b) (No change.) 

(c) You must attempt to notify the parent of a child that you 
admit to a transitional living program of the child's location if the child 
was admitted without the consent of the parent, as provided in Texas 
Family Code §32.203. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 30, 

2013. 
TRD-201304922 

Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 438-3437 

SUBCHAPTER M. FOSTER HOMES: 
SCREENINGS AND VERIFICATIONS 
DIVISION 3. VERIFICATION OF FOSTER 
HOMES 
40 TAC §749.2473 
The Health and Human Services Commission proposes, on 
behalf of the Department of Family and Protective Services 
(DFPS), an amendment to §749.2473, concerning what must I 
do to verify a foster home that another child-placing agency has 
previously verified, in its Minimum Standards for Child-Placing 
Agencies chapter. The purpose of the amendment is to clarify 
background check requirements by requiring child-placing 
agencies to meet the requirements in Chapter 745, Subchapter 
F of this title (relating to Background Checks), rather than 
requiring the child-placing agency to request new background 
checks, before approving a foster home that another child-plac-
ing agency has previously approved. 

Cindy Brown, Chief Financial Officer of DFPS, has determined 
that for the first five-year period the proposed section will be in 
effect there will be no fiscal implications for state or local govern-
ment as a result of enforcing or administering the section. 

Ms. Brown also has determined that for each year of the first five 
years the section is in effect the public benefit anticipated as a 
result of enforcing the section will be that child-placing agency 
providers will be better able to understand background check 
requirements. There will be no effect on large, small, or micro-
businesses because the proposed change does not impose new 
requirements on any business and does not require the purchase 
of any new equipment or any increased staff time in order to 
comply. There is no anticipated economic cost to persons who 
are required to comply with the proposed section. 

HHSC has determined that the proposed amendment does not 
restrict or limit an owner's right to his or her property that would 
otherwise exist in the absence of government action and, there-
fore, does not constitute a taking under §2007.043, Government 
Code. 

Questions about the content of the proposal may be directed 
to Ryan Malsbary at (512) 438-5836 in DFPS's Child Care 
Licensing Division. Electronic comments may be submitted to 
Marianne.McDonald@dfps.state.tx.us. Written comments on 
the proposal may be submitted to Texas Register Liaison, Legal 
Services-483, Department of Family and Protective Services 
E-611, P.O. Box 149030, Austin, Texas 78714-9030 within 30 
days of publication in the Texas Register. 

The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
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vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements HRC §42.042 and §42.056. 

§749.2473. What must I do to verify a foster home that another child-
placing agency has previously verified? 

(a) When a home has previously been verified by another 
agency, you may: 

(1) (No change.) 

(2) Use [You may use] the foster home screening and home 
study the previous child-placing agency conducted as a basis for meet-
ing the requirement. You must update the information for every re-
quired section. You must describe any changes from the previous in-
formation. This verification will require you to: 

(A) (No change.) 

(B) Conduct [new] criminal history and central registry 
background checks for foster home members in accordance with Chap-
ter 745, Subchapter F of this title (relating to Background Checks), with 
results documented in the foster home record. Homes transferring from 
one agency to another, with children in care, may be verified by the re-
ceiving agency prior to completion of background checks; 

(C) - (G) (No change.) 

(b) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 30, 

2013. 
TRD-201304948 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 438-3437 

TITLE 43. TRANSPORTATION 

PART 1. TEXAS DEPARTMENT OF 
TRANSPORTATION 

CHAPTER 1. MANAGEMENT 
SUBCHAPTER A. ORGANIZATION AND 
RESPONSIBILITIES 
43 TAC §1.2 
The Texas Department of Transportation (department) proposes 
amendments to §1.2, concerning the organization and responsi-
bilities of the department. 

EXPLANATION OF PROPOSED AMENDMENTS 

In response to Minute Order 111738, adopted by the Texas 
Transportation Commission (commission) on March 26, 2009, 
the department established four regional support centers in 

Fort Worth, Houston, San Antonio, and Lubbock. After careful 
evaluation of the regional management model and with the 
recognition of new ways to gain efficiency and improvement of 
operations, the department determined that it should centralize 
certain support functions that were within the Regional Support 
Centers to improve and expand their business service, create 
more effective and efficient business processes, and become a 
more streamlined, collaborative, and responsive organization. 
In 2012 the department transferred several of the regional 
functions, including right of way responsibilities, project man-
agement, information technology, and accounting, to existing 
central divisions. The department has determined that the best 
business decision is to transfer the remaining regional functions 
to four new divisions, the Procurement, Professional Engineer-
ing Procurement Services (PEPS), Fleet, and Support Services 
divisions, for the effective management of those functions. The 
purpose of these rule amendments is to remove various terms 
in the rules that refer to departmental regions. 

Amendments to §1.2, Texas Department of Transportation, re-
move information about the department's regional support cen-
ters by deleting subsection (e). 

FISCAL NOTE 

James Bass, Chief Financial Officer, has determined that for 
each of the first five years in which the amendments as pro-
posed are in effect, there will be no fiscal implications for state or 
local governments as a result of enforcing or administering the 
amendments. 

Lauren Garduno, Chief Procurement and Deputy Administrative 
Officer, has certified that there will be no significant impact on 
local economies or overall employment as a result of enforcing 
or administering the amendments. 

PUBLIC BENEFIT AND COST 

Mr. Garduno has also determined that for each year of the first 
five years in which the sections are in effect, the public benefit 
anticipated as a result of enforcing or administering the amend-
ments will be a savings of approximately $200 million, a primary 
part of which is associated with decreased fleet costs. There are 
no anticipated economic costs for persons required to comply 
with the sections as proposed. There will be no adverse eco-
nomic effect on small businesses. 

SUBMITTAL OF COMMENTS 

Written comments on the proposed amendments to §1.2 may be 
submitted to Rule Comments, Office of General Counsel, Texas 
Department of Transportation, 125 East 11th Street, Austin, 
Texas 78701-2483 or to RuleComments@txdot.gov with the 
subject line "1.2." The deadline for receipt of comments is 5:00 
p.m. on December 16, 2013. In accordance with Transportation 
Code, §201.811(a)(5), a person who submits comments must 
disclose, in writing with the comments, whether the person does 
business with the department, may benefit monetarily from the 
proposed amendments, or is an employee of the department. 

STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§201.101, which provides the commission with the authority to 
establish rules for the conduct of the work of the department. 

CROSS REFERENCE TO STATUTE 

None. 

§1.2. Texas Department of Transportation. 
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(a) Executive director. 

(1) The commission will elect an executive director for the 
department who shall be skilled in transportation planning and devel-
opment and in organizational management. The executive director, as 
the chief executive officer of the department, is authorized to adminis-
ter the day-to-day operations of the department. The executive director 
may hold that position until removed by the commission. 

(2) To assist in discharging the duties and responsibilities 
of the executive director, the executive director may organize, appoint, 
and retain such administrative staff as he or she deems appropriate, 
including the chief financial officer of the department. 

(3) The executive director shall: 

(A) serve the commission in an advisory capacity, with-
out vote; 

(B) submit quarterly, annually, and biennially to the 
commission detailed reports of the progress of public road con-
struction, public and mass transportation development, and detailed 
statement of expenditures; 

(C) hire, promote, assign, re-assign, transfer, and, con-
sistent with applicable law and policy, terminate staff necessary to ac-
complish the roles and missions of the department; 

(D) notify the chair of grounds for removal of a com-
missioner if the executive director knows that a potential ground for 
removal exists, or, if the potential ground for removal relates to the 
chair, notify another commissioner; 

(E) under the direction and with the approval of the 
commission, prepare a comprehensive plan providing a system of state 
highways; and 

(F) perform other responsibilities as required by law or 
assigned by the commission. 

(4) The executive director may, consistent with applicable 
law, delegate one or more of the functions listed under paragraph (3)(B) 
- (F) of this subsection to the staff of the department. 

(b) Department staff. The staff of the Texas Department of 
Transportation, under the direction of the executive director, is respon-
sible for: 

(1) implementing the policies and programs of the commis-
sion by: 

(A) formulating and applying operating procedures; 
and 

(B) prescribing such other operating policies and pro-
cedures as may be consistent with and in furtherance of the roles and 
missions of the department; 

(2) providing the chair and commissioners administrative 
support necessary to perform their respective duties and responsibili-
ties, including: 

(A) assigning staff to assist commissioners; 

(B) providing necessary office space and equipment; 

(C) furnishing in-house legal counsel; 

(D) providing all information and documents necessary 
for the commission to effectively perform its responsibilities; and 

(E) preparing an agenda under the direction of the chair, 
providing notice, and transcribing commission meetings and hearings 

as required by the Texas Open Meetings Act, Government Code, Chap-
ter 551; and 

(3) performing all other duties as prescribed by law or as 
assigned by the commission. 

(c) Divisions. Consistent with commission direction provided 
under §1.1(b)(1)(Q) of this subchapter, the executive director shall or-
ganize the department into headquarters operating divisions and offices 
reflecting the various functions and duties assigned to the department, 
and shall designate a division or office director who shall administer 
each division or office. 

(d) Districts. 

(1) District office. The department is divided into geo-
graphical districts, each containing one district office. Each district 
is administered by a district engineer who is a registered professional 
engineer and is appointed by the executive director. 

(2) Area office. A district contains one or more area offices, 
each of which is responsible for carrying out the department's primary 
functions at the local level for a designated geographical area. Each 
area office is normally administered by an area engineer who shall be 
a registered professional engineer. 

(3) Project office. A district may contain one or more 
project offices, which is normally responsible for a specific project 
within an area. 

[(e) Regional Support Centers. The department has four re-
gional support centers, which provide operational and project develop-
ment support functions to the districts. The regional support centers 
are located in Fort Worth, Houston, San Antonio, and Lubbock.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201304998 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 463-8683 

♦ ♦ ♦ 

SUBCHAPTER M. DONATIONS 
43 TAC §1.503 
The Texas Department of Transportation (department) proposes 
amendments to §1.503, concerning Donations. 

EXPLANATION OF PROPOSED AMENDMENTS 

Under Transportation Code, §201.206, the department has au-
thority to accept donations for the purpose of carrying out its 
functions and duties. Government Code, §575.003, provides the 
process that all state agencies must use in the acceptance of 
gifts. For the purposes of that statute, "gift" is synonymous with 
"donation." The statute requires that a state agency that has a 
governing board may accept a gift with a value of $500 or more 
only if the agency has authority to accept gifts and a majority of 
the board, in an open meeting, acknowledges the acceptance of 
the gift within 90 days after the gift is accepted by the agency. 
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The department's current rules require the approval of the Texas 
Transportation Commission (commission) for the acceptance of 
a gift by the department, except that the department, with the 
approval of the executive director, may accept a gift or dona-
tion with a value of less than $1,500 or a donation of $1,500 or 
more that is for travel reimbursement for staff attendance at a 
conference. If the executive director approves such a gift or do-
nation and it is valued at $500 or more, the acceptance must be 
acknowledged by the commission within 60 days of the accep-
tance. The requirement of the commission's approval delays the 
department's ability to use the donation for the intended purpose. 

Amendments to §1.503, Acceptance, remove the requirement 
that a gift or donation to the department be approved by the 
commission and specify that the acceptance of any gift to the 
department must be approved by the executive director. Under 
the current rules, the definition of "executive director" authorizes 
the executive director to delegate the powers granted and duties 
assigned under §1.503 to a department employee who holds a 
position that is not below the level of district engineer, division 
director, or special office director; that authority is unchanged by 
the amendments to the section. The added language, in compli-
ance with Government Code, §575.003, also provides that the 
commission must acknowledge a gift or donation of more than 
$500 not later than the 90th day after the date it is accepted by 
the executive director. These changes will allow the department 
to more efficiently manage gifts and donations and eliminate de-
lays in their use. The amendments also repeal the exceptions 
provided by current subsections (d) and (e) because they are no 
longer needed. 

FISCAL NOTE 

James Bass, Chief Financial Officer, has determined that for 
each of the first five years in which the amendments as pro-
posed are in effect, there will be no fiscal implications for state or 
local governments as a result of enforcing or administering the 
amendments. 

Jeff Graham, General Counsel, has certified that there will be no 
significant impact on local economies or overall employment as 
a result of enforcing or administering the amendments. 

PUBLIC BENEFIT AND COST 

Mr. Graham has also determined that for each year of the first 
five years in which the sections are in effect, the public benefit 
anticipated as a result of enforcing or administering the amend-
ments will be efficient and timely use of donations made to the 
department. There are no anticipated economic costs for per-
sons required to comply with the sections as proposed. There 
will be no adverse economic effect on small businesses. 

SUBMITTAL OF COMMENTS 

Written comments on the proposed amendments to §1.503 may 
be submitted to Rule Comments, Office of General Counsel, 
Texas Department of Transportation, 125 East 11th Street, 
Austin, Texas 78701-2483 or to RuleComments@txdot.gov with 
the subject line "1.503." The deadline for receipt of comments 
is 5:00 p.m. on December 16, 2013. In accordance with 
Transportation Code, §201.811(a)(5), a person who submits 
comments must disclose, in writing with the comments, whether 
the person does business with the department, may benefit 
monetarily from the proposed amendments, or is an employee 
of the department. 

STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§201.101, which provides the commission with the authority to 
establish rules for the conduct of the work of the department. 

CROSS REFERENCE TO STATUTE 

Government Code, Chapter 575 and Transportation Code, 
§201.206. 

§1.503. Acceptance. 
(a) Acceptance of a gift or donation made to the department 

under this subchapter must be approved by the executive director. If 
the gift or donation has a value of $500 or more, it must be acknowl-
edged by order of the commission not later than the 90th day after the 
date the donation is accepted by the department[, except that a gift or 
donation valued under $1,500 may be accepted with the approval of 
the executive director]. 

(b) Except as provided in subsection (c) of this section, the 
executive director [commission or the department] may approve ac-
ceptance of [accept] a gift or donation if the executive director [it] de-
termines that: 

(1) the gift or donation will further the department's respon-
sibilities; 

(2) the donor is not a party to a contested case before the 
department, unless the decision in the case became final under Govern-
ment Code, §2001.144, at least 30 days prior to the donation; and 

(3) the donor is not subject to department regulation 
or oversight, or interested in or likely to become interested in any 
contract, purchase, payment, or claim with or against the department. 

(c) The executive director [commission or the department] 
may approve the acceptance of a gift or donation notwithstanding 
subsection (b)(3) of this section if the executive director [it] determines 
that acceptance: 

(1) would provide a significant public benefit; and 

(2) would not influence or reasonably appear to influence 
the department in the performance of its duties. 

[(d) A donation of $1,500 or more for reimbursement for an 
employee's travel for the purpose of being a speaker at a conference 
may be accepted with the approval of the executive director.] 

[(e) If the executive director approves the acceptance of a gift 
or donation valued at $500 or more under subsection (a) or (d) of this 
section, the acceptance must be acknowledged by the commission not 
later than the 60th day after the date the donation is accepted.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201304999 
Joanne Wright 
General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 463-8683 

CHAPTER 3. PUBLIC INFORMATION 
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The Texas Department of Transportation (department) proposes 
amendments to §§3.11 - 3.13 and §3.26, all concerning public 
information. 

EXPLANATION OF PROPOSED AMENDMENTS 

In response to Minute Order 111738, adopted by the Texas 
Transportation Commission (commission) on March 26, 2009, 
the department established four regional support centers in 
Fort Worth, Houston, San Antonio, and Lubbock. After careful 
evaluation of the regional management model and with the 
recognition of new ways to gain efficiency and improvement of 
operations, the department determined that it should centralize 
certain support functions that were within the Regional Support 
Centers to improve and expand their business service, create 
more effective and efficient business processes, and become a 
more streamlined, collaborative, and responsive organization. 
In 2012 the department transferred several of the regional 
functions, including right of way responsibilities, project man-
agement, information technology, and accounting, to existing 
central divisions. The department has determined that the best 
business decision is to transfer the remaining regional functions 
to four new divisions, the Procurement, Professional Engineer-
ing Procurement Services (PEPS), Fleet, and Support Services 
divisions, for the effective management of those functions. The 
purpose of these rule amendments is to remove various terms 
in the rules that refer to departmental regions. 

Amendments to §3.11 remove the definition of "regional direc-
tor" and subsequent definitions are renumbered. Amendments 
to §3.12 remove the terms "regional director" and "region" in sub-
sections (a), (e), and (f) of that section. Amendments to §3.13 
remove the term "regional director" in subsection (b) of that sec-
tion. Amendments to §3.26 remove the term "region" in subsec-
tion (c) of that section. Additionally, reference to an old Internet 
address for the department is removed because it is obsolete. 

FISCAL NOTE 

James Bass, Chief Financial Officer, has determined that for 
each of the first five years in which the amendments as pro-
posed are in effect, there will be no fiscal implications for state or 
local governments as a result of enforcing or administering the 
amendments. 

Lauren Garduno, Chief Procurement and Deputy Administrative 
Officer, has certified that there will be no significant impact on 
local economies or overall employment as a result of enforcing 
or administering the amendments. 

PUBLIC BENEFIT AND COST 

Mr. Garduno has also determined that for each year of the first 
five years in which the sections are in effect, the public benefit 
anticipated as a result of enforcing or administering the amend-
ments will be a savings of approximately $200 million, a primary 
part of which is associated with decreased fleet costs. There are 
no anticipated economic costs for persons required to comply 
with the sections as proposed. There will be no adverse eco-
nomic effect on small businesses. 

SUBMITTAL OF COMMENTS 

Written comments on the proposed amendments to §§3.11-3.13 
and §3.26 may be submitted to Rule Comments, Office of 
General Counsel, Texas Department of Transportation, 125 
East 11th Street, Austin, Texas 78701-2483 or to RuleCom-
ments@txdot.gov with the subject line "3.11-3.26." The deadline 
for receipt of comments is 5:00 p.m. on December 16, 2013. In 

accordance with Transportation Code, §201.811(a)(5), a person 
who submits comments must disclose, in writing with the com-
ments, whether the person does business with the department, 
may benefit monetarily from the proposed amendments, or is 
an employee of the department. 

SUBCHAPTER B. ACCESS TO OFFICIAL 
RECORDS 
43 TAC §§3.11 - 3.13 
STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§201.101, which provides the commission with the authority to 
establish rules for the conduct of the work of the department. 

CROSS REFERENCE TO STATUTE 

None. 

§3.11. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth-
erwise. 

(1) Commission--Texas Transportation Commission. 

(2) Department--Texas Department of Transportation. 

(3) District engineer--The chief administrative officer of a 
istrict of the department. 

(4) Division director--The chief administrative officer of a 
ivision or office of the department. 

(5) Political subdivision--A county, municipality, local 
oard, or other governmental body of this state having authority to 
rovide a public service. 

[(6) Regional director--The chief administrative officer of 
 region of the department.] 

(6) [(7)] Special district--A political subdivision of the 
tate established to provide a single public service within a specific 
eographical area. 

(7) [(8)] Written request--A request made in writing, in-
luding electronic mail, electronic media, and facsimile transmission. 

3.12. Public Access. 
(a) Request for records. A person seeking public information 

hall submit a request in writing to the department. 

(1) A request made by other than electronic mail may be 
ubmitted to: 

(A) the department's General Counsel; 

(B) the department's officer for public information; or 

(C) the district engineer or[,] division director[, or re-
ional director] of the district or[,] division[, or region] responsible for 
he information. 

(2) A request made by electronic mail shall be sent via 
he department's Internet site, located at http://www.txdot.gov [or 
ttp://www.dot.state.tx.us]. 

(b) Production of records. Except as provided in subsections 
d), (e), and (f) of this section, the department will provide copies or 
romptly produce official department records for inspection, duplica-
ion, or both. If the requested information is unavailable for inspection 
t the time of the request because it is in active use or otherwise not 
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readily available, the department will certify this fact in writing within 
10 business days after the date the information is requested to the ap-
plicant and specify a date within a reasonable time when the record will 
be available for inspection or duplication. 

(c) Examination of information. 

(1) A person requesting to examine official records in the 
offices of the department must complete the examination without dis-
rupting the normal operations of the department and not later than the 
10th day after the date the records are made available to the person. 
Upon written request, the department will extend the examination pe-
riod by increments of 10 days, not to exceed a total of 30 days. 

(2) The inspection of records may be interrupted by the de-
partment if the records are needed for use by the department. The pe-
riod of interruption will not be charged against the requestor's 10-day 
period to examine the records. 

(3) A person may not remove an original copy of an official 
department record from the offices of the department. 

(d) Request for opinion. If the department considers that re-
quested records fall within an exception under the Government Code, 
and that the records should be withheld, the department will ask for a 
decision from the attorney general about whether the records are within 
that exception if there has not been a previous determination about 
whether the records fall within one of the exceptions. The request for 
a decision from the attorney general will be made by the 10th business 
day after the date of receiving the written request. 

(e) Certified records. In accordance with Transportation Code, 
§201.501, the following officials shall serve as the executive director's 
authorized representatives for the purpose of certifying official depart-
ment records. 

(1) The department's chief clerk to the commission or assis-
tant chief clerk may certify commission minute orders. The executive 
director may delegate certification authority to other officials to assure 
sufficient availability of authorized certifying officials. 

(2) Other official records of the department may be certi-
fied by the district engineer, division director, [regional director,] or 
other department official having official custody of the records. A dis-
trict engineer or[,] division director[, or regional director] may delegate 
certification authority to other officials to assure sufficient availability 
of authorized certifying officials. 

(f) Correction of Information. An individual may request the 
correction of information about that individual in the following man-
ner: 

(1) A request to correct information may be submit-
ted in writing or through the department's Internet site, located at 
http://www.txdot.gov [or http://www.dot.state.tx.us]. The request 
must be directed to the district engineer or[,] division director[, or 
regional director] of the district or[,] division[, or region] responsible 
for the information. 

(2) The request must include the individual's name, ad-
dress, and telephone number. 

(3) The request must identify the record to be corrected 
with as much specificity as reasonably possible. The department will 
not process requests that do not identify particular records. 

(4) This subsection applies only to a request to correct in-
formation that relates directly to an individual, including the individ-
ual's name, address, telephone number, and similar information. 

(5) The department may contact the individual or take other 
steps as necessary to obtain additional information with regard to the 
record to be corrected, the nature of the correction to be made, the 
reasons that the current information maintained by the department is 
incorrect, or other relevant matters. 

(6) The district engineer or[,] division director[, or regional 
director] responsible for the information will determine if the current 
information maintained by the department is incorrect. 

(A) If the current information maintained by the depart-
ment is determined to be incorrect, the department's records will be 
corrected. The district engineer or[,] division director[, or regional di-
rector] responsible for the information will determine the manner in 
which the correction will be made. 

(B) If the current information maintained by the depart-
ment is determined to be correct, the request for correction will be noted 
in connection with the relevant record. 

(C) The department may refuse to alter records that 
were correct at the time they were first prepared, but are no longer 
correct. If the department refuses to alter a record that was correct at 
the time it was first prepared, but is no longer correct, the request for 
correction will be noted in connection with the relevant record. 

(7) This subsection does not authorize the cancellation, is-
suance, or alteration of any official record, including a title, a license, 
or a permit. Application for a new official record must be made in the 
manner required by law. 

§3.13. Waiver of Fees for Certain Copies of Official Records. 

(a) When an employee files an internal employee grievance, 
the department will provide copies of relevant records free of charge to 
an official party to the proceeding. The department's General Counsel 
will determine which records are relevant under this subsection. 

(b) The department may waive or reduce the fees charged 
for copies of records if the executive director or the district engineer 
or[,] division director[, or regional director] with jurisdiction over 
the records determines a waiver to be in the public interest because 
providing the records primarily benefits the general public or because 
the records can be produced at a minimal expense to the public. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201305000 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 463-8683 

SUBCHAPTER C. COMPLAINT RESOLUTION 
43 TAC §3.26 
STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§201.101, which provides the commission with the authority to 
establish rules for the conduct of the work of the department. 
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CROSS REFERENCE TO STATUTE 

None. 

§3.26. Complaint Data Collection, Analysis, and Reporting. 

(a) Data collection. The department will maintain a computer 
database for complaints. The database will contain for each complaint 
filed under §3.23 of this subchapter (relating to Filing a Complaint) 
customer information that is appropriate for the compilation and anal-
ysis of detailed complaint data. The information will include: 

(1) the date the complaint is filed; 

(2) the name of the person filing the complaint; 

(3) the subject matter of the complaint; 

(4) a record of each person contacted in relation to the com-
plaint; 

(5) a summary of the results of the review or investigation 
of the complaint; 

(6) if the department takes no action on the complaint, an 
explanation of the reasons that no action was taken; 

(7) the length of time required to provide a response to the 
customer from the date that the complaint was received by the depart-
ment; and 

(8) if applicable, the county and district where the person, 
thing, or condition that is the subject of the complaint is located. 

(b) Data analysis. 

(1) The department will provide detailed statistics and an-
alyze trends on a district and division basis. 

(2) The department will identify trends related to similar 
complaints, including the number of persons who filed each type of 
complaint. 

(c) Data reporting. The department will report complaint in-
formation: 

(1) monthly to [region,] division[,] and office directors, 
district engineers, and individuals filling senior leadership positions; 
and 

(2) quarterly to the Texas Transportation Commission. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201305001 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 463-8683 

CHAPTER 10. ETHICAL CONDUCT BY 
ENTITIES DOING BUSINESS WITH THE 
DEPARTMENT 
SUBCHAPTER A. GENERAL PROVISIONS 

43 TAC §10.6 
The Texas Department of Transportation (department) proposes 
amendments to §10.6, concerning Ethical Conduct by Entities 
Doing Business with the Department. 

EXPLANATION OF PROPOSED AMENDMENTS 

In response to Minute Order 111738, adopted by the Texas 
Transportation Commission (commission) on March 26, 2009, 
the department established four regional support centers in 
Fort Worth, Houston, San Antonio, and Lubbock. After careful 
evaluation of the regional management model and with the 
recognition of new ways to gain efficiency and improvement of 
operations, the department determined that it should centralize 
certain support functions that were within the Regional Support 
Centers to improve and expand their business service, create 
more effective and efficient business processes, and become a 
more streamlined, collaborative, and responsive organization. 
In 2012 the department transferred several of the regional 
functions, including right of way responsibilities, project man-
agement, information technology, and accounting, to existing 
central divisions. The department has determined that the best 
business decision is to transfer the remaining regional functions 
to four new divisions, the Procurement, Professional Engineer-
ing Procurement Services (PEPS), Fleet, and Support Services 
divisions, for the effective management of those functions. The 
purpose of these rule amendments is to remove various terms 
in the rules that refer to departmental regions. 

Amendments to §10.6 remove the term "region director" in sub-
section (b) of that section. 

FISCAL NOTE 

James Bass, Chief Financial Officer, has determined that for 
each of the first five years in which the amendments as pro-
posed are in effect, there will be no fiscal implications for state or 
local governments as a result of enforcing or administering the 
amendments. 

Lauren Garduno, Chief Procurement and Deputy Administrative 
Officer, has certified that there will be no significant impact on 
local economies or overall employment as a result of enforcing 
or administering the amendments. 

PUBLIC BENEFIT AND COST 

Mr. Garduno has also determined that for each year of the first 
five years in which the sections are in effect, the public benefit 
anticipated as a result of enforcing or administering the amend-
ments will be a savings of approximately $200 million, a primary 
part of which is associated with decreased fleet costs. There are 
no anticipated economic costs for persons required to comply 
with the sections as proposed. There will be no adverse eco-
nomic effect on small businesses. 

SUBMITTAL OF COMMENTS 

Written comments on the proposed amendments to §10.6 may 
be submitted to Rule Comments, Office of General Counsel, 
Texas Department of Transportation, 125 East 11th Street, 
Austin, Texas 78701-2483 or to RuleComments@txdot.gov with 
the subject line "10.6." The deadline for receipt of comments 
is 5:00 p.m. on December 16, 2013. In accordance with 
Transportation Code, §201.811(a)(5), a person who submits 
comments must disclose, in writing with the comments, whether 
the person does business with the department, may benefit 
monetarily from the proposed amendments, or is an employee 
of the department. 
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STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§201.101, which provides the commission with the authority to 
establish rules for the conduct of the work of the department. 

CROSS REFERENCE TO STATUTE 

None. 

§10.6. Conflict of Interest. 
(a) For the purposes of this chapter, a conflict of interest is a 

circumstance arising out of existing or past activities, business inter-
ests, contractual relationships, or organizational structure of an entity, 
or a familial or domestic living relationship between a department em-
ployee and an employee of the entity, and because of which: 

(1) the entity's objectivity in performing the scope of work 
sought by the department is or might be affected; or 

(2) the entity's performance of services on behalf of the de-
partment or participation in an agreement with the department provides 
or may reasonably appear to provide an unfair competitive advantage 
to the entity or to a third party. 

(b) A for-profit entity, including a sole proprietorship, has a 
conflict of interest if: 

(1) an individual who held a position at or above the level 
of district engineer, division director, or office director[, or region di-
rector] solicits business from or attempts to influence a decision of the 
commission or department on behalf of that entity within one year after 
the date of the individual's separation from the department; or 

(2) a former department employee whose last salary from 
the department was at or above the minimum amount prescribed for 
salary group A17 of the state position classification salary schedule per-
forms work on behalf of that entity regarding a specific investigation, 
application, request for ruling or determination, contract, claim, or ju-
dicial or other proceeding in which the former employee participated, 
whether through personal involvement or within the former employee's 
official responsibility, while employed by the department. 

(c) Subsection (b)(1) of this section does not apply to a posi-
tion that is designated as an interim position. 

(d) For the purpose of subsection (b)(2) of this section, an in-
dividual participated in a matter if the individual made a decision or 
recommendation on the matter, approved, disapproved, or gave advice 
on the matter, conducted an investigation related to the matter, or took 
a similar action related to the matter. 

(e) Before submitting a bid or undertaking some other inter-
action with the department, a for-profit entity or a former employee of 
the department to whom subsection (b) of this section applies may re-
quest from the department a determination of whether the interaction 
would constitute a conflict of interest under subsection (b) of this sec-
tion. Such a request must be made in writing and must contain a con-
cise explanation of the relevant facts. The department will not respond 
to a request under this subsection before consulting with the Office of 
General Counsel. The department will issue a written determination in 
response to a valid request made under this subsection as soon as prac-
ticable. 

(f) Subsection (b)(1) of this section applies only to an individ-
ual whose employment with the department ends on or after the date 
that paragraph takes effect. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201305002 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 463-8683 

CHAPTER 12. PUBLIC DONATION AND 
PARTICIPATION PROGRAM 
SUBCHAPTER K. ACKNOWLEDGMENT 
PROGRAM 
43 TAC §§12.351 - 12.355 
The Texas Department of Transportation (department) proposes 
amendments to §§12.351 - 12.355, concerning the acknowl-
edgement program. 

EXPLANATION OF PROPOSED AMENDMENTS 

These amendments to the acknowledgement program rules pro-
vide the department with greater flexibility in implementing the 
program and address issues identified through the vendor se-
lection process. 

Amendments to §12.351 clarifies examples of types of services 
suitable for the acknowledgement program. The department did 
not intend to limit the types of highway related services for which 
donations could be accepted. The amendment deletes the word 
"certain" in reference to highway related service to eliminate the 
confusion. The department also added travel service to the list 
of examples to clarify that items, such as wireless internet con-
nections and information kiosks, could be considered under the 
program. 

Amendments to §12.352 add a definition of "Acknowledgment," 
which means a notification intended to inform the public that 
a participating sponsor has provided a donation to support the 
highway related service. This definition comes from the federal 
guidelines and is used to distinguish acknowledgement from ad-
vertising. 

Amendments to §12.353 change subsection (a) to allow the de-
partment to accept non-monetary donations, including services 
such as internet connectivity, under the program. Subsection 
(e) is amended to remove the requirement that the department 
provide the highway related service to be consistent with the re-
moval of the requirement in subsection (a) that a donation be 
money. Changes to subsection (f) specify that the vendor will 
install and maintain the acknowledgments under the program, 
including acknowledgment signs. This eliminates the need for 
the department to erect and remove the acknowledgments. The 
department has determined that the program will be more effi-
cient if the vendor is allowed to install the acknowledgements. 
The vendor will be working directly with the participating spon-
sors and will be able to more quickly address their issues. This 
will alleviate the department's staff time needed to manage this 
program. Changes to subsection (h) regarding the types of prod-
ucts that cannot be referenced on the sign is reworded to coor-
dinate with the changes to subsection (f), making the restrictions 
apply to an acknowledgement installed by a vendor. 

PROPOSED RULES November 15, 2013 38 TexReg 8173 



Amendments to subsection (i) of §12.353 address compliance 
with Government Code, §575.003, regarding the acceptance of 
gifts. The donations under the acknowledgement program will 
be considered gifts to the department and must comply with that 
section. Subsection (i) requires that gift be acknowledged by the 
Texas Transportation Commission within 90 days after the gift is 
accepted by the department. Subsection (j) is added to provide 
that all acknowledgments must comply with all applicable law to 
insure that the acknowledgement program meets all state and 
federal legal requirements. 

Amendments to §12.354 remove the requirement that the ven-
dors' contracts with participating sponsors be for a term of not 
less than two years. This requirement was initially included to 
eliminate staffing issues with the installation and removal of ac-
knowledgement signs. With the vendor responsible for the main-
tenance of the signs, the department is eliminating the require-
ment to provide flexibility in the program to attract various levels 
of participating sponsors. This section also requires the vendor 
to describe the method and location of each acknowledgement. 
This change is also a result of transferring the responsibilities to 
the vendor. The department will now require the vendor to no-
tify the department of the location and type of acknowledgement 
used for each participating sponsor. 

Amendments to §12.355 add a new subsection (f) that requires 
a sign installation to comply with all applicable department stan-
dards. This change is needed due to the transfer of the signing 
responsibilities to the vendor. The vendor will be responsible for 
installing and maintaining all signs in accordance with all depart-
ment signing standards. Subsection (g) is amended to replace 
the department with the vendor to coordinate with the transfer of 
the signing responsibilities. 

FISCAL NOTE 

James Bass, Chief Financial Officer, has determined that for 
each of the first five years in which the amendments as pro-
posed are in effect, there will be no fiscal implications for state or 
local governments as a result of enforcing or administering the 
amendments. 

Howard Holland, Director, Maintenance Division has certified 
that there will be no significant impact on local economies or 
overall employment as a result of enforcing or administering the 
amendments. 

PUBLIC BENEFIT AND COST 

Mr. Holland has also determined that for each year of the first five 
years in which the sections are in effect, the public benefit antic-
ipated as a result of enforcing or administering the amendments 
will be a more efficient acknowledgement program. There are no 
anticipated economic costs for persons required to comply with 
the sections as proposed. There will be no adverse economic 
effect on small businesses. 

SUBMITTAL OF COMMENTS 

Written comments on the proposed amendments to §§12.351 -
12.355 may be submitted to Rule Comments, Office of General 
Counsel, Texas Department of Transportation, 125 East 11th 
Street, Austin, Texas 78701-2483 or to RuleComments@tx-
dot.gov with the subject line "§§12.35 - 12.355" The deadline 
for receipt of comments is 5:00 p.m. on December 16, 2013. In 
accordance with Transportation Code, §201.811(a)(5), a person 
who submits comments must disclose, in writing with the com-
ments, whether the person does business with the department, 

may benefit monetarily from the proposed amendments, or is 
an employee of the department. 

STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§201.101, which provides the Texas Transportation Commission 
with the authority to establish rules for the conduct of the work 
of the department. 

CROSS REFERENCE TO STATUTE 

Government Code, Chapter 575 and Transportation Code, 
§201.206. 

§12.351. Purpose. 
The purpose of this subchapter is to provide for a state acknowledg-
ment program that allows the department to acknowledge donations 
for [certain] highway-related services such as [ground maintenance 
identified as] mowing, litter and debris pick-up, travel services [on the 
state's right-of-way], and maintenance of [services for] safety rest ar-
eas, Travel Information Centers, and toll gantry facilities [with feder-
ally approved acknowledgment signs in the state right-of-way]. 

§12.352. Definitions. 
The following words and terms, when used in this subchapter, have the 
following meanings, unless the context clearly indicates otherwise. 

(1) Acknowledgment--A notification that is intended only 
to inform the public that a highway-related service is sponsored by a 
participating sponsor. 

(2) [(1)] Acknowledgment sign--A sign that is located ad-
jacent to the traveled way and that is intended only to inform the travel-
ing public that a highway-related service is sponsored by a participating 
sponsor. 

(3) [(2)] Department--The Texas Department of Trans-
portation. 

(4) [(3)] Participating sponsor--An individual, corpora-
tion, business, firm, group, or association that contributes towards a 
highway-related service. 

(5) [(4)] TMUTCD--Texas Manual on Uniform Traffic 
Control Devices issued by the department. 

(6) [(5)] Vendor--An individual or business that acts as the 
authorized agent of the department in the marketing, administration, 
and soliciting of a participating sponsor for the acknowledgment pro-
gram. 

§12.353. Acknowledgment Program. 
(a) The department may develop an acknowledgment program 

to recognize [monetary] donations provided to benefit a highway-re-
lated service. 

(b) A donation may be used only for the highway-related pur-
pose for which it is made. 

(c) The acknowledgment program is applicable to all state 
highways. 

(d) Chapter 1, Subchapter M of this title (relating to Dona-
tions) does not apply to a donation accepted under this program. 

(e) The department may contract with a vendor under §12.354 
of this subchapter (relating to Acknowledgment Program Vendor Con-
tract; Program Agreement) for services related to the program. [If a 
vendor is used, the department will continue to manage and provide 
the highway-related services funded by the donations.] 
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(f) The vendor [department] will install and maintain 
acknowledgments, including signs, [the acknowledgment signs] 
erected under this program. 

(g) The department or vendor may not accept donations from 
an individual or entity that is regulated by the department or that is 
involved with the department through a contract, purchase, payment, 
or claim, and such an individual or entity may not participate in the 
acknowledgment program. 

(h) An acknowledgment may not reference [The department 
may not place an acknowledgment sign that references]: 

(1) an alcoholic beverage; 

(2) tobacco product; or 

(3) sexually oriented business, product, or service. 

(i) A donation received by the department under this program 
must be acknowledged by the Texas Transportation Commission in an 
open meeting not later than the 90th day after the date the donation is 
accepted by the department. 

(j) An acknowledgment must comply with all applicable law. 

§12.354. Acknowledgment Program Vendor Contract; Program 
Agreement. 

(a) The department may contract with one or more individuals 
or businesses for professional services to market, administer, recruit, 
or secure sponsors for the acknowledgment program. 

(b) The department will require a vendor to enter into an agree-
ment prescribed by the department with each participating sponsor. 

(c) The agreement must: 

[(1) be for a term of not less than two years;] 

(1) [(2)] require that the participating sponsor comply with 
state law, including laws prohibiting discrimination based on race, re-
ligion, color, age, sex, or national origin; 

(2) [(3)] include a termination clause based on safety con-
cerns, interference with the free and safe flow of traffic, or a determi-
nation that the sponsorship agreement is not in the public interest; 

(3) [(4)] provide the specific amount of the donation; 

(4) [(5)] state the fee or fees charged by the vendor to ad-
minister the program (directly or indirectly paid by the participating 
sponsor); 

(5) [(6)] state the specific service being sponsored; 

(6) describe the method and location of each acknowledg-
ment; 

(7) provide the location of each [the] acknowledgment 
sign, to include roadway, exit number or crossroad, and county; and 

(8) state the date of expiration of agreement. 

(d) The vendor shall notify the department within three cal-
endar days of receipt of a donation from a participating sponsor. The 
notification must include: 

(1) the name of the participating sponsor; 

(2) the transportation service for which the donation was 
made; 

(3) a description of the method and location of each ac-
knowledgment; 

(4) [(3)] the general location for each [the] acknowledg-
ment sign; 

(5) [(4)] the name, logo, or emblem requested by the par-
ticipating sponsor to be placed on the sign; and 

(6) [(5)] the date on which the sponsorship agreement ex-
pires. 

(e) The department will determine the location of each ac-
knowledgment sign and promptly will provide the determination to the 
vendor. The vendor shall maintain the location information in the par-
ticipating sponsor's file. 

(f) The vendor shall furnish an annual report to the department. 
The annual report must include a listing of all participating sponsors for 
which the vendor has accepted a donation under an existing agreement, 
administrative fees collected, and the annual revenue submitted to the 
department for each program category. The department, in its discre-
tion, may require one or more other reports from a vendor. 

(g) The vendor shall furnish, in a format prescribed by the de-
partment, a monthly electronic inventory to the department. The in-
ventory shall include: 

(1) a list of all participating sponsors in the program for 
which the vendor is responsible; 

(2) contact information on each participating sponsor in-
cluding address and key contact name and telephone numbers; 

(3) a description of the method and location of each ac-
knowledgment; 

(4) [(3)] the location information for each acknowledg-
ment sign, as provided at the time of installation [by the department]; 
and 

(5) [(4)] the date of expiration of the agreement for each 
participating sponsor. 

(h) If the department determines that a regulatory, warning, 
or guide sign is needed at a location, an acknowledgment sign at or 
planned for that location will be removed or relocated. The vendor, 
as directed by the department, will notify the participating sponsor of 
the change. If an acknowledgment sign is removed and not relocated 
within 24 hours of the time of removal, the vendor may extend the 
participation agreement for a period equal to the number of days in 
which the acknowledgment sign was not posted. 

(i) The department may award one or more contracts for pro-
fessional services to market, administer, recruit, and secure sponsors 
for the acknowledgment program. 

§12.355. Acknowledgment Sign. 

(a) An acknowledgment sign must comply with the require-
ments of the TMUTCD, including the size and format requirement. 

(b) Regulatory, warning, and guidance signs take precedence 
over an acknowledgment sign. 

(c) An acknowledgment sign will be placed near the site for 
which the associated donation was offered. 

(d) Except as provided in subsection (f) of this section, ac-
knowledgment signs will be placed at least 1 mile apart from each other 
if facing in the same direction and associated with the same highway 
related purpose. 

(e) An acknowledgment sign may not be appended to any 
other sign, sign assembly, or other traffic control device. 
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(f) Acknowledgement sign installation must comply with all 
applicable department standards. 

(g) [(f)] If a donation is made for a rest area or travel informa-
tion center the vendor [department]: 

(1) may [will] install one acknowledgment sign for each 
direction of travel on the highway mainline; and 

(2) may install an acknowledgment sign in the rest area or 
travel information center if that sign is not visible to the highway main-
lane traffic and does not pose a safety risk to the rest area or travel in-
formation center users. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201305003 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 463-8683 

CHAPTER 27. TOLL PROJECTS 
SUBCHAPTER A. COMPREHENSIVE 
DEVELOPMENT AGREEMENTS 
43 TAC §§27.2, 27.4, 27.10 
The Texas Department of Transportation (department) proposes 
amendments to §27.2, Definitions, §27.4, Solicited Proposals, 
and §27.10, Formula for Determining Compensation Upon Ter-
mination for Convenience, concerning comprehensive develop-
ment agreements. 

EXPLANATION OF PROPOSED AMENDMENTS 

Senate Bill 1730, 83rd Legislature, Regular Session, 2013, 
amended Transportation Code, §223.201 to authorize the de-
partment to enter into a comprehensive development agreement 
for a nontolled state highway improvement project authorized 
by the legislature, and to combine in a comprehensive devel-
opment agreement two or more eligible projects described in 
Transportation Code, §223.201(f). Senate Bill 1730 amended 
Transportation Code, §371.101 to require a comprehensive de-
velopment agreement under which a private participant receives 
the right to operate and collect revenue from a toll project to 
contain a provision authorizing the department to terminate the 
agreement for convenience and purchase the interest of the pri-
vate participant in the comprehensive development agreement 
and related property, and to include a price breakdown stating 
a specific price for the purchase of the private participant's 
interest at specified intervals from the date the toll project opens. 
The department is required to assign points to and score each 
proposer's price breakdown in the evaluation of proposals. 

Amendments to §27.2 revise the definition of eligible project (a 
project for which the department may enter into a comprehensive 
development agreement) to include a nontolled state highway 
improvement project authorized by the Texas Legislature and a 

project that combines two or more eligible projects described in 
Transportation Code, §223.201(f). 

Amendments to §27.4 provide that the department will publish 
notice advertising the issuance of a request for qualifications in 
the Texas Register and will post the notice and the request for 
qualifications on the department's Internet website. Transporta-
tion Code, §223.203(c) requires the department to publish a no-
tice advertising a request for qualifications in the Texas Register 
that includes the criteria to be used to evaluate the proposals, 
the relative weight given to the criteria, and a deadline by which 
responses must be received. The amendments to §27.4 are con-
sistent with the requirements of §223.203(c), and are anticipated 
to enhance competition in comprehensive development agree-
ment procurements. 

As required by Transportation Code, §371.101, §27.4 is 
amended to provide that a request for proposals must require 
the submission of a proposed price breakdown if required 
by §27.10, and to provide that the criteria used to evaluate 
proposals will include the proposed price breakdown included 
in the proposal if inclusion of the price breakdown is required by 
§27.10. 

Senate Bill 1730 amended Transportation Code, §371.101 to re-
peal provisions requiring a toll project entity having rulemaking 
authority to by rule develop a formula for making termination pay-
ments to terminate a comprehensive development agreement 
under which a private participant receives the right to operate 
and collect revenue from a toll project. The commission previ-
ously adopted §27.10 in compliance with that requirement. 

Amendments to §27.10 remove the existing provisions relating 
to the formula previously required under Transportation Code, 
§371.101, including changing the title of that section. Section 
27.10 is amended to require the department to include in a com-
prehensive development agreement subject to Transportation 
Code, §371.101 a provision authorizing the department to termi-
nate the agreement for such a project for convenience and pur-
chase the interest of the private participant in the comprehensive 
development agreement and related property, and to include a 
price breakdown stating a specific price for the purchase of the 
private participant's interest at specified intervals from the date 
the toll project opens. 

Section 27.10 is amended to describe the methodology for de-
termining the compensation amount owed to the private partic-
ipant as a result of the termination for convenience of a com-
prehensive development agreement in which the private partic-
ipant has an ownership right to the toll revenues and is subject 
to Transportation Code, §371.101. The commission and the 
department have construed the requirement in Transportation 
Code, §371.101 that the private participant receive the right to 
operate and collect revenue to require the private participant to 
have an ownership right to the revenue (e.g., in a concession 
agreement) and not to contracts that include an obligation to op-
erate a toll project, but where the private participant does not 
have an interest in the project and related property. 

Section 27.10 is also amended to define terms used in that sec-
tion that apply to the methodology prescribed in Transportation 
Code, §371.101 for determining the compensation amount owed 
to the private participant in the event of termination. Section 
27.10 requires a proposer for an agreement to which that section 
applies to include a proposed price breakdown in its proposal, 
using the specified intervals required by the department, and 
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provides that the department will evaluate the proposed price 
breakdowns as provided in §27.4. 

Section 27.10 requires a comprehensive development agree-
ment to which that section applies to include provisions 
regarding compensation to the private participant if the depart-
ment chooses to terminate the agreement for convenience at 
any time before the toll project opens. As required by Trans-
portation Code, §371.101, §27.10 requires a comprehensive 
development agreement to which that section applies to pro-
vide that if the department chooses to exercise its option to 
terminate the agreement for convenience at any time during a 
specified interval, the compensation to the private participant 
may generally not exceed the lesser of the price stated for the 
interval in the price breakdown in effect on the date of purchase 
or the greater of the fair market value of the private participant's 
interest on the valuation date or an amount equal to the amount 
of outstanding debt specified in the comprehensive develop-
ment agreement. Transportation Code, §371.101 requires 
the agreement to authorize the department to terminate the 
agreement and purchase the private participant's interest at any 
time during a specified interval. 

As required by Transportation Code, §371.101, §27.10 requires 
a comprehensive development agreement subject to that section 
to include a provision requiring the private participant to notify the 
department of the beginning of a price interval not later than 12 
months before the price interval takes effect. The department is 
required to notify the private participant if it will exercise the op-
tion to terminate for convenience the agreement during the price 
interval not later than 6 months after receiving the private partic-
ipant's notice. Section 27.10 requires the comprehensive devel-
opment agreement to provide that the department may rescind 
a notice of the exercise of an option to terminate without liability. 
Section 27.10 provides that the price for terminating the compre-
hensive development agreement may be adjusted to reflect the 
changes in the agreement if the project requires expansion or re-
construction in a manner that differs from the manner provided 
in the original project scope or schedule. 

FISCAL NOTE 

James Bass, Chief Financial Officer, has determined that for 
each of the first five years in which the amendments as pro-
posed are in effect, there will be no fiscal implications for state or 
local governments as a result of enforcing or administering the 
amendments. 

Ed Pensock, Director, Strategic Projects Division, has certified 
that there will be no significant impact on local economies or 
overall employment as a result of enforcing or administering the 
amendments. 

PUBLIC BENEFIT AND COST 

Mr. Pensock has also determined that for each year of the first 
five years in which the sections are in effect, the public benefit 
anticipated as a result of enforcing or administering the amend-
ments will be to define at the beginning of the contract term the 
compensation amount the department must pay to a private par-
ticipant because of a termination of a comprehensive develop-
ment agreement for convenience and to enhance competition in 
comprehensive development agreement procurements. There 
are no anticipated economic costs for persons required to com-
ply with the sections as proposed. There will be no adverse eco-
nomic effect on small businesses. 

SUBMITTAL OF COMMENTS 

Written comments on the proposed amendments to §§27.2, 
27.4, and 27.10 may be submitted to Rule Comments, Office 
of General Counsel, Texas Department of Transportation, 125 
East 11th Street, Austin, Texas 78701-2483 or to RuleCom-
ments@txdot.gov with the subject line "27.2." The deadline for 
receipt of comments is 5:00 p.m. on December 16, 2013. In 
accordance with Transportation Code, §201.811(a)(5), a person 
who submits comments must disclose, in writing with the com-
ments, whether the person does business with the department, 
may benefit monetarily from the proposed amendments, or is 
an employee of the department. 

STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§201.101, which provides the Texas Transportation Commission 
with the authority to establish rules for the conduct of the work 
of the department, and more specifically, Transportation Code, 
§223.209, which requires the commission to adopt rules, proce-
dures, and guidelines governing the selection and negotiation 
process for comprehensive development agreements. 

CROSS REFERENCE TO STATUTE 

Transportation Code, §223.201 and §371.101. 

§27.2. Definitions. 

The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth-
erwise. 

(1) Affiliate--An entity that directly or indirectly controls, 
is controlled by, or is under common control with a private entity. 

(2) Certification of eligibility status form--A notarized 
form describing any suspension, voluntary exclusion, ineligibility 
determination actions by an agency of the federal government, in-
dictment, conviction, or civil judgment involving fraud or official 
misconduct, each with respect to the proposer or any person associated 
with the proposer in the capacity of owner, partner, director, officer, 
principal investor, project director/supervisor, manager, auditor, or a 
position involving the administration of federal funds, covering the 
three-year period immediately preceding the date of the qualification 
statement. 

(3) Commission--The Texas Transportation Commission. 

(4) Comprehensive development agreement--An agree-
ment with a private entity that, at a minimum, provides for the design 
and construction, reconstruction, extension, expansion, or improve-
ment of an eligible project and may also provide for the financing, 
acquisition, maintenance, or operation of an eligible project. 

(5) Confidential questionnaire--A prequalification form re-
flecting detailed financial and experience data. 

(6) Conflict of interest--A circumstance arising out of the 
existing or past activities, business interests, contractual relationships, 
or organizational structure of a consultant, proposer, or developer, 
where: 

(A) the private entity is or may be unable to give impar-
tial assistance or advice to the department; 

(B) the private entity's objectivity in performing the 
scope of work sought by the department is or might be otherwise 
impaired; 

(C) the private entity has an unfair competitive advan-
tage; 
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(D) the private entity's performance of services on be-
half of the department provides or may provide an unfair competitive 
advantage to a third party; or 

(E) there is a reasonable perception or appearance of 
impropriety or unfair competitive advantage benefiting the private en-
tity or a third party as a result of the private entity's participation in a 
comprehensive development agreement project. 

(7) Consultant--An individual or business entity, including 
any division or affiliate of the entity, retained by the department to pro-
vide consultant services in connection with a comprehensive develop-
ment agreement project. The term includes an individual or business 
entity providing or that has provided services under contract to a con-
sultant, either directly or through a subconsultant, at any level. 

(8) Consultant services--All services provided to the de-
partment by an independent contractor under a best value or qualifica-
tions based procurement method, including architectural and engineer-
ing services, right-of-way acquisition services, environmental services, 
planning services, procurement services, traffic and revenue services, 
project oversight services, financial services (including financial advi-
sory and banking services), and legal services. 

(9) Control--The possession, directly or indirectly, of the 
power to cause the direction of the management of the entity, whether 
through voting securities, by contract, family relationship, or other-
wise. 

(10) Debarment--Disqualification of a private entity from 
submitting a qualification submittal or other proposal to the depart-
ment, as described in §§27.3 - 27.5 of this subchapter, entering into 
a comprehensive development agreement, or participating as a mem-
ber of a proposer or developer team. 

(11) Department--The Texas Department of Transporta-
tion. 

(12) Design--Includes planning services, technical assis-
tance, and technical studies provided in support of the environmental 
review process undertaken with respect to an eligible project, as well as 
surveys, investigations, the development of reports, studies, plans and 
specifications, and other professional services provided for an eligible 
project. 

(13) Design-build contract--a comprehensive development 
agreement that includes the design and construction of a toll project, 
does not include the financing of a toll project, and may include the 
acquisition, maintenance, or operation of a toll project. 

(14) Developer--A private entity (including any division or 
affiliate of the entity) that has entered into a comprehensive develop-
ment agreement with the department. 

(15) Eligible project--A project described in Transporta-
tion Code, §223.201, and including a: 

(A) toll project; 

(B) state highway improvement project that includes 
both tolled and nontolled lanes and that may include nontolled appur-
tenant facilities; 

(C) state highway improvement project in which the 
private entity has an interest in the project; 

(D) state highway improvement project financed 
wholly or partly with the proceeds of private activity bonds, as defined 
by Section 141(a), Internal Revenue Code of 1986; [or] 

(E) project that combines a toll project and a rail facility 
as defined in Transportation Code, §91.001;[.] 

(F) nontolled state highway improvement project au-
thorized by the Texas Legislature; or 

(G) project that combines two or more eligible projects 
described in Transportation Code, §223.201(f). 

(16) Environmental and planning services--Some or all of 
the following services provided to the department with respect to a 
comprehensive development agreement project: 

(A) the study and evaluation of alternatives and poten-
tial environmental impacts of the proposed project; 

(B) preparation of environmental analysis and impact 
documents relating to the project, including facility and corridor analy-
ses and draft and final environmental impact statements; and 

(C) planning associated with the environmental ap-
proval, permitting, and clearance process for the project. 

(17) Executive director--The executive director of the de-
partment or designee not below the level of assistant executive director. 

(18) Financial services--Some or all of the following ser-
vices provided to the department with respect to a comprehensive de-
velopment agreement project: 

(A) acting in the capacity of financial advisor to the de-
partment by providing advice on finance-related issues, including de-
velopment of short-term or long-term finance strategy and plans of fi-
nance for individual projects or on an ongoing basis; 

(B) identifying and pursuing sources of funds; and 

(C) acting as underwriter (either lead or co-lead) for a 
revenue bond issuance on a comprehensive development agreement 
project or facility, but excluding underwriters for bonds that are not 
related to a comprehensive development agreement project. 

(19) Gift or benefit--Anything reasonably regarded as 
pecuniary gain or pecuniary advantage, including any benefit or favor 
to another person in whose welfare the beneficiary has a direct and 
substantial interest, regardless of whether the donor is reimbursed. 
The term includes, but is not limited to, cash, loans, meals, lodging, 
services, tickets, door prizes, free entry to entertainment or sporting 
events, transportation, or hunting or fishing trips. 

(20) Legal services--Some or all of the following services 
with respect to a comprehensive development agreement project: 

(A) providing advice on legal issues and strategies 
relating to project environmental approvals, planning, procurement, 
financing, contract administration, risk management, and disputes, 
claims, or litigation; and 

(B) reviewing, drafting, and negotiating procurement 
documents, project contracts, and other documents. 

(21) Preliminary engineering and architectural services--
Preparation of preliminary design and architectural documents and re-
ports, utility and right-of-way mapping, and provision of similar tech-
nical documents that will be incorporated by others into a request for 
qualifications, request for competing proposals and qualifications, or 
request for proposals, but not including the evaluation or selection of 
alignments in connection with the development of environmental docu-
ments, assistance with development of the solicitation documents, de-
veloper scope of work/technical provisions, evaluation criteria for a 
procurement, or other items that would constitute environmental ser-
vices or procurement services. 
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(22) Procurement services--Some or all of the following 
services provided to the department with respect to a comprehensive 
development agreement project: 

(A) development of procurement strategy; 

(B) development and preparation of the solicitation 
documents, developer scope of work/technical provisions, or contract 
documents; 

(C) implementation and administration of the solicita-
tion; 

(D) preparation or implementation of any evaluation 
criteria, process, or procedures; 

(E) evaluation of proposer submissions (e.g., qualifica-
tion submittals and proposals); 

(F) negotiation of the contract; and 

(G) any other activities determined by the department 
as related to a procurement. 

(23) Project oversight services--Some or all of the follow-
ing services provided to the department with respect to a comprehen-
sive development agreement project after award of the comprehensive 
development agreement: 

(A) design review; 

(B) construction oversight and inspection; 

(C) quality control and quality assurance; 

(D) project management and overview; 

(E) contract administration; 

(F) claims management; 

(G) public relations and community outreach; 

(H) right of way acquisition services; and 

(I) appraisal, legal description, condemnation package, 
and utility assembly review. 

(24) Proposal review fee--A fee prescribed by these rules 
that is required to be tendered with any unsolicited proposal. 

(25) Proposer--A private entity, including any division or 
affiliate of the entity, that has submitted a statement of qualifications, 
proposal, or other submission in order to participate in an ongoing pro-
curement for the development, design, construction, financing, opera-
tion, or maintenance of an eligible project under a comprehensive de-
velopment agreement. 

(26) Reprimand--A formal, written warning that docu-
ments an act or omission committed by the private entity. 

(27) Request for proposals--A request for submittal of a 
detailed proposal from private entities to acquire, design, develop, fi-
nance, construct, reconstruct, extend, expand, maintain, or operate an 
eligible project. 

(28) Request for qualifications--A request for submission 
by a private entity of a description of that entity's experience, technical 
competence, and capability to complete an eligible project, and such 
other information as the department considers relevant or necessary. 

(29) Sanction--Debarment, suspension, prohibition against 
participation in particular procurement opportunities, or reprimand. 

(30) Subconsultant--An individual or business entity that 
performs or performed work on behalf of a consultant as part of the 

performance of the consultant's work for the department, either directly 
or through a subconsultant at any level. 

(31) Suspension--Immediate, temporary disqualification 
of a private entity from submitting a qualification submittal or other 
proposal to the department, as described in §§27.3 - 27.5 of this 
subchapter, entering into a comprehensive development agreement, or 
participating as a member of a proposer or developer team. Suspension 
differs from debarment in that it may take effect prior to and during 
the hearing process. 

(32) Toll project--Has the meaning assigned by Transporta-
tion Code, §201.001. 

(33) Traffic and revenue services--Some or all of the fol-
lowing services provided to the department with respect to a compre-
hensive development agreement project: 

(A) conducting draft and investment grade traffic and 
revenue studies, toll elasticity studies, toll feasibility studies, toll pric-
ing studies, or studies or analyses of a similar nature, including peer 
review studies; and 

(B) data mining and preparation of reports, analyses, 
and projections in connection with the traffic and projected revenues. 

§27.4. Solicited Proposals. 
(a) Applicability. If the department develops a concept for pri-

vate participation in an eligible project, it will solicit participation in 
accordance with the requirements of this section. 

(b) Request for qualifications - notice. If authorized by the 
commission to issue a request for qualifications for an eligible project, 
the department will set forth the basic criteria for professional expe-
rience, technical competence, and capability to complete a proposed 
project, and such other information as the department considers rel-
evant or necessary in the request for qualifications. The department 
[and] will publish notice advertising the issuance of the request for 
qualifications [it at a minimum] in the Texas Register and will post 
the notice and the request for qualifications on the department's Inter-
net website [in one or more newspapers of general circulation in this 
state]. The department may also elect to furnish the request for qualifi-
cations to businesses in the private sector that the department otherwise 
believes might be interested and qualified to participate in the project 
which is the subject of the request for qualifications. 

(c) Request for qualifications - content. At its sole option, the 
department may elect to furnish conceptual designs, fundamental de-
tails, technical studies and reports or detailed plans of the proposed 
project in the request for qualifications. The request for qualifications 
may request one or more conceptual approaches to bring the project to 
fruition. 

(d) Request for qualifications - evaluation. The department, 
after evaluating the qualification submittals received in response to a 
request for qualifications, will identify and approve a "short-list" that is 
composed of those entities that are considered most qualified to submit 
detailed proposals for a proposed project. In evaluating the qualifica-
tion submittals, the department will consider the results of performance 
evaluations conducted by the department under §27.3 of this subchapter 
(relating to General Rules for Private Involvement) and §9.152 of this 
title (relating to General Rules for Design-Build Contracts) determined 
by the department to be relevant to the project, the results of other per-
formance evaluations determined by the department to be relevant to 
the project, and other objective evaluation criteria that the department 
considers relevant to the project, which may include the private entity's 
financial condition, management stability, technical capability, experi-
ence, staffing, and organizational structure. The request for qualifica-
tions will include the criteria used to evaluate the qualification submit-
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tals and the relative weight given to the criteria. The department shall 
advise each entity providing a qualification submittal whether it is on 
the short-list of qualified entities. 

(e) Requests for proposals. If authorized by the commission, 
the department will issue a request for proposals from all private enti-
ties qualified for the short-list, consisting of the submission of detailed 
documentation regarding the project. The request for proposals will 
require the submission of a proposed price breakdown if required by 
§27.10 of this subchapter, and may require the submission of additional 
information relating to: 

(1) the proposer's qualifications and demonstrated techni-
cal competence; 

(2) the feasibility of developing the project as proposed; 

(3) detailed engineering or architectural designs; 

(4) the proposer's ability to meet schedules; 

(5) a detailed financial plan, including costing methodol-
ogy, cost proposals, and project financing approach; or 

(6) any other information the department considers rele-
vant or necessary. 

(f) Requests for proposals - payment for work product. The 
request for proposals may stipulate an amount of money, as authorized 
under Transportation Code, §223.203(m), that the department will pay 
to an unsuccessful proposer that submits a detailed proposal that is re-
sponsive to the requirements of the request for proposals. The com-
mission shall approve the amount of the payment to be stipulated in 
the request for proposals. In determining whether to approve a pay-
ment, the commission shall consider: 

(1) the effect of a payment on the department's ability to 
attract meaningful proposals and to generate competition; 

(2) the work product expected to be included in the pro-
posal and the anticipated value of that work product; and 

(3) the costs anticipated to be incurred by a private entity 
in preparing a proposal. 

(g) Joint proposal by private entity and environmental consul-
tant. If the department solicits proposals in which an entity affiliated 
with the proposing private entity will act as the department's environ-
mental consultant for an eligible project, the request for proposals may 
require the submission of a consolidated joint proposal from the private 
entity and the environmental consultant or subcontractor that results in 
a comprehensive development agreement and separate contract for en-
vironmental services. 

(h) Detailed proposal evaluation criteria. The proposals will 
be evaluated by the department based on the results of performance 
evaluations conducted by the department under §27.3 of this subchap-
ter and §9.152 of this title determined by the department to be relevant 
to the project, the results of other performance evaluations determined 
by the department to be relevant to the project, the proposed price 
breakdown included in the proposal if required by §27.10 of this sub-
chapter, and other objective evaluation criteria the department deems 
appropriate for the project, which may include the reasonableness of 
any financial plan submitted by a proposer, the reasonableness of the 
project schedule, reasonableness of assumptions (including those re-
lated to ownership, legal liability, law enforcement, and operation and 
maintenance of the project), forecasts, financial exposure and benefit to 
the department, compatibility with other planned or existing transporta-
tion facilities, likelihood of obtaining necessary approvals and other 
support, cost and pricing, toll rates and projected usage, scheduling, 

environmental impact, manpower availability, use of technology, gov-
ernmental liaison, and project coordination, with attention to efficiency, 
quality of finished product and such other criteria, including conformity 
with department policies, guidelines and standards, as may be deemed 
appropriate by the department to maximize the overall performance of 
the project and the resulting benefits to the state. Specific evaluation 
criteria and requests for pertinent information will be set forth in the 
request for proposals. 

(i) Apparent best value proposal. Based on the evaluation and 
the evaluation criteria described under subsection (h) of this section and 
set forth in the request for proposals, the department will rank all pro-
posals that are complete, responsive to the request for proposals, and 
in conformance with the requirements of this subchapter, and may se-
lect the private entity whose proposal offers the apparent best value to 
the department. If the request for proposals provides for a consolidated 
joint proposal to be submitted for a separate environmental consultant 
contract as well as the comprehensive development agreement, the re-
quest for proposals shall specify how the two parts of the proposal will 
be evaluated in making the overall best value determination. 

(j) Selection of entity. The department shall submit a recom-
mendation to the commission regarding approval of the proposal de-
termined to provide the apparent best value to the department. The 
commission may approve or disapprove the recommendation, and if 
approved, will award the comprehensive development agreement to the 
apparent best value proposer. Award may be subject to the successful 
completion of negotiations, any necessary federal action, execution by 
the executive director of the comprehensive development agreement, 
and satisfaction of such other conditions that are identified in the re-
quest for proposals or by the commission. The proposers will be noti-
fied in writing of the department's rankings. The department shall also 
make the rankings available to the public. 

(k) Negotiations with selected entity. If authorized by the 
commission, the department will attempt to negotiate a comprehen-
sive development agreement with the apparent best value proposer 
to design, develop, construct, finance, reconstruct, extend, expand, 
maintain, or operate the project and (if included in the request for 
proposals) an environmental consultant contract. If a comprehensive 
development agreement satisfactory to the department cannot be 
negotiated with that proposer, or if, in the course of negotiations, it 
appears that the proposal will not provide the department with the 
overall best value, the department will formally end negotiations with 
that proposer and, in its sole discretion, either: 

(1) reject all proposals; 

(2) modify the request for proposals and begin again the 
submission of proposals; or 

(3) proceed to the next most highly ranked proposal and 
attempt to negotiate a comprehensive development agreement with that 
entity in accordance with this paragraph. 

(l) Negotiations with environmental consultant. If an environ-
mental consultant contract satisfactory to the department cannot be ne-
gotiated with the selected consultant, the department may elect to ter-
minate negotiations and proceed with the negotiation of the compre-
hensive development agreement only. 

§27.10. [Formula for Determining] Compensation upon Termination 
for Convenience. 

(a) Purpose. Transportation Code, §371.101 requires a [toll 
project entity having rulemaking authority by rule to develop a formula 
for making termination payments to terminate a] comprehensive devel-
opment agreement under which a private participant receives the right 
to operate and collect revenue from a toll project to contain a provision 
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authorizing the department to terminate the agreement for convenience 
and purchase the interest of the private participant in the comprehen-
sive development agreement and related property, and to include a price 
breakdown stating a specific price for the purchase of the private partic-
ipant's interest at specified intervals from the date the toll project opens. 
[A formula must calculate an estimated amount of loss to the private 
participant as a result of the termination for convenience. The formula 
must be based on investments, expenditures, and the internal rate of re-
turn on equity under the agreed base case financial model as projected 
over the original term of the comprehensive development agreement, 
plus the agreed percentage markup on that amount. A formula may not 
include any estimate of future revenue from the project that is not in-
cluded in the agreed base case financial model.] This section describes 
the methodology for determining the compensation amount owed to 
the private participant as a result of the termination for convenience of 
a [prescribes the formula required by Transportation Code, §371.101 
that shall be used in] comprehensive development agreement in which 
the private participant has an ownership right to the toll revenues and is 
[agreements] subject to Transportation Code, §371.101 [that section]. 

(b) Definitions. The following words and terms, when used 
in this section, shall have the following meanings, unless the context 
clearly indicates otherwise. 

(1) Fair market value [Adjusted equity IRR]--The amount 
that a willing and able buyer would offer, and a willing and able seller 
would accept, for the purchase and sale of the private participant's in-
terest, in an arm's length transaction, under the conditions specified 
[equity IRR plus a number of basis points as set forth] in the compre-
hensive development agreement. 

(2) Specified interval [Base case financial model]--A pe-
riod of not less than two years and not more than five years that is 
specified by the department within the term of [The financial model 
identified and agreed to by the department and the private participant 
under] the comprehensive development agreement from the date the 
toll project opens, as defined in the comprehensive development agree-
ment [at or about the time the agreement is executed]. 

[(3) Department--The Texas Department of Transporta-
tion.] 

[(4) Equity Internal Rate of Return (Equity IRR)--A 
blended nominal post-tax rate of return on equity over the full term of 
the comprehensive development agreement equal to that projected in 
the base case financial model. For this purpose, equity may include 
unsecured capital contributions to the developer by affiliates or other 
equity investors in the developer, and secured project debt subordinate 
in priority to project debt included in the definition of senior debt 
termination amount.] 

[(5) Net present value--The aggregate of the discounted 
values, calculated as of the valuation date, of each of the relevant 
projected distributions, in each case discounted using the equity IRR.] 

[(6) Post-tax--After the payment of or provision for federal 
income or state margin taxes at assumed rates as described in the com-
prehensive development agreement.] 

[(7) Senior debt termination amount--The amount neces-
sary to repay the outstanding principal, accrued unpaid interest, includ-
ing any interest owed through the prepayment or redemption date, and 
breakage costs respecting senior lien debt and first tier, unaffiliated sub-
ordinate debt secured by the developer's interest in the project, includ-
ing TIFIA financing, as may be more particularly defined and described 
in the comprehensive development agreement.] 

[(8) TIFIA--The Transportation Infrastructure Finance and 
Innovation Act of 1998, codified at 23 U.S.C. §601, et seq.] 

[(9) Valuation date--The date established by the compre-
hensive development agreement as the valuation date. The valuation 
date may not be earlier than the date the department gives notice of ter-
mination for convenience.] 

(c) Price breakdown. A proposer shall include a proposed 
price breakdown in its proposal, using the specified intervals required 
by the department. The department will evaluate the proposed price 
breakdowns as provided in §27.4 of this subchapter. 

(d) [(c)] Compensation amount. A comprehensive develop-
ment agreement under which a private participant has an ownership 
right to revenue from a toll project shall include provisions regarding 
compensation to the private participant if the department chooses to 
exercise its option to terminate for convenience the comprehensive de-
velopment agreement at any time before the toll project opens. A com-
prehensive development agreement under which a private participant 
has an ownership [receives the] right to [operate and collect] revenue 
from a toll project shall provide that, if the department chooses to ex-
ercise its option to terminate for convenience the comprehensive de-
velopment agreement and lease at any time during a specified interval, 
the compensation to the private participant respecting the termination 
may not exceed the lesser of [amount determined under the following 
formula]: 

(1) the price stated for the interval in the price breakdown 
included in the comprehensive development agreement that is in effect 
on the date of purchase, as defined in the comprehensive development 
agreement [senior debt termination amount]; or [plus] 

(2) the greater of: 

(A) the fair market value of the private participant's in-
terest on the valuation date, as defined in the comprehensive develop-
ment agreement, plus or minus any other applicable amounts specified 
in the comprehensive development agreement; or 

(B) an amount equal to the amount of outstanding debt 
specified in the comprehensive development agreement, plus or minus 
any other applicable amounts specified [amount necessary to reimburse 
reasonable and documented demobilization costs (if applicable) for the 
developer and third party contractors, as may be more particularly de-
fined and described] in the comprehensive development agreement.[; 
plus] 

[(3) the amount computed using the formula A+B (assum-
ing, for purposes of the calculation, that the distributions projected to 
be made under the base case financial model between the date the com-
prehensive development is executed and the valuation date have been 
made), where:] 

[(A) A is the net present value of the distributions pro-
jected to be made under the base case financial model between the valu-
ation date and the date the original term of the agreement expires (with-
out taking into account the effect of the termination for convenience); 
and] 

[(B) B is an incremental adjustment in the form of one 
or more special distributions that, when added to A, would increase the 
equity IRR to a blended, nominal post-tax rate of return on equity equal 
to the adjusted equity IRR; plus] 

[(4) the net increase in costs the developer will incur to pro-
vide training, instruction, and assistance to the department or its de-
signees in the use and operation of project systems and programs as 
part of the transition of operations resulting from the termination for 
convenience, as may be more particularly defined and described in the 
comprehensive development agreement; plus] 
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[(5) the amount that will put the developer in the same post-
tax position as it would have been had the payment under paragraph (3) 
of this subsection not been subject to tax, as may be more particularly 
defined and described in the comprehensive development agreement; 
minus] 

[(6) cash and credit balances held by or on behalf of the 
developer, as may be more particularly defined and described in the 
comprehensive development agreement]. 

(e) Notification of price interval and exercise of option to ter-
minate. A comprehensive development agreement subject to this sec-
tion shall include a provision requiring the private participant to no-
tify the department of the beginning of a price interval not later than 
12 months before the price interval takes effect. The department shall 
notify the private participant if it will exercise the option to terminate 
for convenience the comprehensive development agreement during the 
price interval not later than 6 months after receiving the private partic-
ipant's notice. The comprehensive development agreement shall pro-
vide that the department may rescind a notice of the exercise of an 
option to terminate without liability. 

(f) Adjustments to compensation amount. If a project requires 
expansion or reconstruction in a manner that differs from the manner 
provided in the original project scope or schedule, the price for termi-
nating the comprehensive development agreement may be adjusted to 
reflect the changes in the agreement. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201305004 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 463-8683 

SUBCHAPTER B. TRANSFER OF 
DEPARTMENT TOLL PROJECTS AND 
CONVERSION OF NON-TOLL STATE 
HIGHWAYS 
The Texas Department of Transportation (department) proposes 
amendments to §27.11, Purpose, and the repeal of §27.14, Con-
version of Non-toll State Highways, concerning the transfer of 
department toll projects and conversion of non-toll state high-
ways. 

EXPLANATION OF PROPOSED REPEAL AND AMEND-
MENTS 

Senate Bill 1029, 83rd Legislature, Regular Session, 2013, 
repealed Transportation Code, §§228.201(a)(7), 228.202, 
228.203, 228.207, and 228.208, which authorized the Texas 
Transportation Commission, after making the required deter-
minations and after the required county and voter approval, to 
convert a non-toll segment of the state highway system to a 
department toll project. 

Amendments to §27.11 delete provisions relating to the conver-
sion of non-toll segments of the state highway system to depart-
ment toll projects from the description of the purpose of the sub-
chapter. 

These rules repeal §27.14, which provides the process used 
for the conversion of non-toll state highways to toll projects, be-
cause the authority for the conversion was repealed by Senate 
Bill 1029. 

FISCAL NOTE 

James Bass, Chief Financial Officer, has determined that for 
each of the first five years in which the amendments and repeal 
as proposed are in effect, there will be no fiscal implications for 
state or local governments as a result of enforcing or adminis-
tering the repeal and amendments. 

Ed Pensock, Director, Strategic Projects Division, has certified 
that there will be no significant impact on local economies or 
overall employment as a result of enforcing or administering the 
repeal and amendments. 

PUBLIC BENEFIT AND COST 

Mr. Pensock has also determined that for each year of the first 
five years in which the sections are in effect, the public benefit 
anticipated as a result of enforcing or administering the repeal 
and amendments will be to implement the legislative direction to 
not convert existing nontolled state highways to toll roads. There 
are no anticipated economic costs for persons required to com-
ply with the sections as proposed. There will be no adverse eco-
nomic effect on small businesses. 

SUBMITTAL OF COMMENTS 

Written comments on the proposed amendments to §27.11 and 
the repeal of §27.14 may be submitted to Rule Comments, Of-
fice of General Counsel, Texas Department of Transportation, 
125 East 11th Street, Austin, Texas 78701-2483 or to RuleCom-
ments@txdot.gov with the subject line "27.11." The deadline for 
receipt of comments is 5:00 p.m. on December 16, 2013. In 
accordance with Transportation Code, §201.811(a)(5), a person 
who submits comments must disclose, in writing with the com-
ments, whether the person does business with the department, 
may benefit monetarily from the proposed amendments, or is an 
employee of the department. 

43 TAC §27.11 
STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§201.101, which provides the Texas Transportation Commis-
sion with the authority to establish rules for the conduct of the 
work of the department, and more specifically, Transportation 
Code, §228.204, which requires the commission to adopt rules 
implementing Subchapter E of Chapter 228. 

CROSS REFERENCE TO STATUTE 

Transportation Code, Chapter 228. 

§27.11. Purpose. 

Transportation Code, §228.151, authorizes the Texas Department of 
Transportation to lease, sell, or transfer a toll project to certain entities 
if approved by the Texas Transportation Commission and the governor. 
[Transportation Code, §228.202, authorizes the Texas Transportation 
Commission under certain circumstances to convert a non-toll segment 
of the state highway system to a Texas Department of Transportation 
toll project.] This subchapter prescribes the policies and procedures 
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governing commission approval of the lease, sale, or transfer of a toll 
project [or the conversion of a non-toll segment of the state highway 
system to a toll project]. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201305005 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 463-8683 

43 TAC §27.14 
(Editor's note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of 
the Texas Department of Transportation or in the Texas Register office, 
James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

STATUTORY AUTHORITY 

The repeal is proposed under Transportation Code, §201.101, 
which provides the Texas Transportation Commission with the 
authority to establish rules for the conduct of the work of the de-
partment, and more specifically, Transportation Code, §228.204, 
which requires the commission to adopt rules implementing Sub-
chapter E of Chapter 228. 

CROSS REFERENCE TO STATUTE 

Transportation Code, Chapter 228. 

§27.14. Conversion of Non-toll State Highways. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201305006 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: December 15, 2013 
For further information, please call: (512) 463-8683 
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TITLE 19. EDUCATION 

PART 1. TEXAS HIGHER EDUCATION 
COORDINATING BOARD 

CHAPTER 21. STUDENT SERVICES 
SUBCHAPTER SS. WAIVER PROGRAMS FOR 
CERTAIN NONRESIDENT PERSONS 
19 TAC §21.2264 
The Texas Higher Education Coordinating Board withdraws the 
proposed amendment to §21.2264 which appeared in the August 
16, 2013, issue of the Texas Register (38 TexReg 5192). 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305048 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 4, 2013 
For further information, please call: (512) 427-6114 

SUBCHAPTER TT. EXEMPTION PROGRAM 
FOR DEPENDENT CHILDREN OF PERSONS 
WHO ARE MEMBERS OF ARMED FORCES 
DEPLOYED ON COMBAT DUTY 
19 TAC §21.2273 
The Texas Higher Education Coordinating Board withdraws the 
proposed amendment to §21.2273 which appeared in the August 
16, 2013, issue of the Texas Register (38 TexReg 5192). 

Filed with the Office of the Secretary of State on October 31, 

2013. 
TRD-201304960 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: October 31, 2013 
For further information, please call: (512) 427-6114 

CHAPTER 22. GRANT AND SCHOLARSHIP 
PROGRAMS 

SUBCHAPTER T. EXEMPTION FOR 
FIREFIGHTERS ENROLLED IN FIRE SCIENCE 
COURSES 
19 TAC §§22.518, 22.519, 22.521 - 22.523 
The Texas Higher Education Coordinating Board withdraws 
the proposed amendments to §§22.518, 22.519, and 22.521 -
22.523 which appeared in the November 1, 2013, issue of the 
Texas Register (38 TexReg 7593). 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305049 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 4, 2013 
For further information, please call: (512) 427-6114 

SUBCHAPTER U. EXEMPTION FOR 
PEACE OFFICERS ENROLLED IN LAW 
ENFORCEMENT OR CRIMINAL JUSTICE 
COURSES 
19 TAC §§22.531, 22.533 - 22.535 
The Texas Higher Education Coordinating Board withdraws the 
proposed amendments to §22.531 and §§22.533 - 22.535 which 
appeared in the November 1, 2013, issue of the Texas Register 
(38 TexReg 7595). 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305050 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 4, 2013 
For further information, please call: (512) 427-6114 

TITLE 22. EXAMINING BOARDS 

PART 1. TEXAS BOARD OF 
ARCHITECTURAL EXAMINERS 

CHAPTER 1. ARCHITECTS 
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SUBCHAPTER H. PROFESSIONAL CONDUCT 
22 TAC §1.149 
The Texas Board of Architectural Examiners withdraws the pro-
posed amendment to §1.149 which appeared in the September 
20, 2013, issue of the Texas Register (38 TexReg 6142). 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305035 
Cathy L. Hendricks, RID, ASID/IIDA 
Executive Director 
Texas Board of Architectural Examiners 
Effective date: November 4, 2013 
For further information, please call: (512) 305-9040 

CHAPTER 3. LANDSCAPE ARCHITECTS 
SUBCHAPTER H. PROFESSIONAL CONDUCT 
22 TAC §3.149 
The Texas Board of Architectural Examiners withdraws the pro-
posed amendment to §3.149 which appeared in the September 
20, 2013, issue of the Texas Register (38 TexReg 6143). 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305036 
Cathy L. Hendricks, RID, ASID/IIDA 
Executive Director 
Texas Board of Architectural Examiners 
Effective date: November 4, 2013 
For further information, please call: (512) 305-9040 

CHAPTER 5. REGISTERED INTERIOR 
DESIGNERS 
SUBCHAPTER H. PROFESSIONAL CONDUCT 

22 TAC §5.158 
The Texas Board of Architectural Examiners withdraws the pro-
posed amendment to §5.158 which appeared in the September 
20, 2013, issue of the Texas Register (38 TexReg 6145). 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305037 
Cathy L. Hendricks, RID, ASID/IIDA 
Executive Director 
Texas Board of Architectural Examiners 
Effective date: November 4, 2013 
For further information, please call: (512) 305-9040 

PART 23. TEXAS REAL ESTATE 
COMMISSION 

CHAPTER 537. PROFESSIONAL 
AGREEMENTS AND STANDARD CONTRACTS 
22 TAC §§537.20, 537.28, 537.30 - 537.32, 537.37, 537.44, 
537.47, 537.53 
The Texas Real Estate Commission withdraws the proposed 
amendments to §§537.20, 537.28, 537.30 - 537.32, 537.37, 
537.44, and 537.47; and new §537.53 which appeared in the 
August 30, 2013, issue of the Texas Register (38 TexReg 5673). 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201304994 
Kerri Lewis 
General Counsel 
Texas Real Estate Commission 
Effective date: November 1, 2013 
For further information, please call: (512) 936-3092 
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TITLE 1. ADMINISTRATION 

PART 2. TEXAS ETHICS COMMISSION 

CHAPTER 20. REPORTING POLITICAL 
CONTRIBUTIONS AND EXPENDITURES 
SUBCHAPTER A. GENERAL RULES 
1 TAC §20.18 
The Texas Ethics Commission (the commission) adopts new 
§20.18, relating to political recordkeeping requirements. The 
new rule is adopted with nonsubstantive changes to the pro-
posed text as published in the August 30, 2013, issue of the 
Texas Register (38 TexReg 5609) and will be republished. 

The new rule provides a safe harbor for candidates, officehold-
ers, and political committees required to comply with the record-
keeping requirements under the campaign finance law. 

The new rule provides guidance for individuals that maintain po-
litical recordkeeping. 

Several comments were received regarding the adoption of the 
new rule. A common concern raised in the comments was the 
lack of a retention period for holding the records. 

The new rule is adopted under Government Code, Chapter 571, 
§571.062, which authorizes the commission to adopt rules con-
cerning the laws administered and enforced by the commission. 

§20.18. Recordkeeping Required. 

(a) Records required to be maintained by §254.001 of the Elec-
tion Code consist of records containing information needed to comply 
with reporting requirements, examples may include bank statements 
(front and back), deposit slips, cancelled checks (front and back), re-
ceipts, invoices, bills, and ledgers of contributions and expenditures. 

(b) Candidates, officeholders, and campaign treasurers of a po-
litical committee comply with §254.001 of the Election Code when 
they maintain the following: 

(1) Bank statements for all campaign activity; 

(2) Invoices or bills for campaign expenditures; 

(3) Copies of checks paid for campaign activity; 

(4) Donation documentation for each person from whom a 
political contribution, loan, gain, or reimbursement is accepted; 

(5) Receipts for reimbursed campaign expenses, which 
document the purpose of the reimbursement; 

(6) Employee timesheets and payroll records; 

(7) Extra care must be taken if cash is received or disbursed 
including: a separate receipt indicating the source of the donation or the 

person who received the disbursement, and the amount of the donation 
or expenditure. 

(c) A person required to maintain a record under this section 
shall preserve the record for at least two years beginning on the filing 
deadline for the report containing the information in the record. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201305032 
Natalia Luna Ashley 
Special Counsel 
Texas Ethics Commission 
Effective date: November 26, 2013 
Proposal publication date: August 30, 2013 
For further information, please call: (512) 463-5800 

PART 15. TEXAS HEALTH AND 
HUMAN SERVICES COMMISSION 

CHAPTER 354. MEDICAID HEALTH 
SERVICES 
SUBCHAPTER A. PURCHASED HEALTH 
SERVICES 
The Texas Health and Human Services Commission (HHSC) 
adopts the amendments to §354.1005, concerning unautho-
rized charges, and §354.1131, concerning payments to eligible 
providers. The amendment to §354.1005 is adopted without 
changes to the proposed text as published in the August 2, 
2013, issue of the Texas Register (38 TexReg 4830) and will 
not be republished. The amendment to §354.1131 is adopted 
with changes to the proposed text as published in the August 2, 
2013, issue of the Texas Register (38 TexReg 4830) and will be 
republished. 

Background and Justification 

The amendments are adopted to update obsolete Texas Ad-
ministrative Code citations, update agency and program names, 
clarify the use of inconsistent terminology, and align the rules 
with HHSC's preferred drafting style. The amendments do not 
change current agency policy or practice. 

The adopted amendments align the rules with HHSC's preferred 
drafting style. Whenever possible, HHSC prefers drafting rules 
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in the singular and using concise and consistent terminology, 
including defined terms. According to §311.012(b) of the Texas 
Government Code, use of the singular includes the plural. 

Comments 

During the 30-day comment period, which ended September 1, 
2013, staff received one written comment concerning §354.1131 
from the Coalition for Nurses in Advanced Practice. 

Comment: The commenter recommended the rule language in 
§354.1131 be revised to clarify that physicians may delegate 
medical diagnosis and prescribing to Advanced Practice Reg-
istered Nurses (APRNs) and physician assistants (PAs) under 
current Texas law (Chapter 157, Subchapter B, Texas Occupa-
tions Code). 

Response: HHSC reviewed the comment and determined that 
the recommended change would clarify the rule and better reflect 
current state law related to delegated prescriptive authority. The 
language in §354.1131 is revised to include a service prescribed 
by a non-physician practitioner. The commenter's language rec-
ommendation was revised prior to its inclusion in the rule to ac-
commodate federal and state restrictions on Medicaid services 
and the prescriptive authority of non-physician practitioners. 

DIVISION 1. MEDICAID PROCEDURES FOR 
PROVIDERS 
1 TAC §354.1005 
Statutory Authority 

The amendment is adopted under Texas Government Code 
§531.033, which authorizes the Executive Commissioner of 
HHSC to adopt rules necessary to carry out HHSC's duties 
under Texas Government Code Chapter 531; and Texas Hu-
man Resources Code §32.021 and Texas Government Code 
§531.021, which provide HHSC with the authority to administer 
the federal medical assistance (Medicaid) program in Texas. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305033 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Effective date: November 24, 2013 
Proposal publication date: August 2, 2013 
For further information, please call: (512) 424-6900 

DIVISION 11. GENERAL ADMINISTRATION 
1 TAC §354.1131 
Statutory Authority 

The amendment is adopted under Texas Government Code 
§531.033, which authorizes the Executive Commissioner of 
HHSC to adopt rules necessary to carry out HHSC's duties 
under Texas Government Code Chapter 531; and Texas Hu-
man Resources Code §32.021 and Texas Government Code 

§531.021, which provide HHSC with the authority to administer 
the federal medical assistance (Medicaid) program in Texas. 

§354.1131. Payments to Eligible Providers. 
(a) The Health and Human Services Commission or its de-

signee (HHSC) pays an eligible provider on behalf of an eligible re-
cipient for a service that is a benefit of the Texas Medicaid Program 
when the service is medically necessary for diagnosis or treatment, or 
both, of illness or injury, or when the service is appropriately autho-
rized for prevention of the occurrence of a medical condition, and is 
prescribed by a physician or other qualified practitioner, as appropriate 
to the particular benefit, in accordance with federal or state law or pol-
icy and the utilization review provisions of this chapter. 

(b) Subject to the qualifications, limitations, and exclusions set 
forth in this chapter, Medicaid payment for a covered service is made 
only to an eligible provider of that service. The provider must accept 
payment of the reasonable charge, reasonable costs, or stipulated fee 
for service, as appropriate to the eligible provider, as the full and com-
plete payment. The provider may not charge or take other recourse 
against any eligible recipient for a service for which payment is made 
or will be made, except as may otherwise be specifically provided. An 
eligible provider may charge an eligible recipient for a service that is 
outside the amount, duration, and scope of benefits of the Texas Medic-
aid Program. Payment for a covered service is not made to any eligible 
recipient. 

(c) An eligible provider may not bill or take other recourse 
against an eligible recipient for a denied or reduced claim for a service 
that is within the amount, duration, and scope of benefits of the Texas 
Medicaid Program if the denial or payment reduction results from any 
of the following, as determined by HHSC: 

(1) the provider's failure to submit a claim, including 
claims that are not received by HHSC; 

(2) the provider's failure to submit a claim within the claims 
filing period established by HHSC; 

(3) the filing of an unsigned or otherwise incomplete claim, 
including but not limited to, failure to submit a valid hysterectomy 
acknowledgment statement or sterilization consent form when these 
forms are required for the applicable procedures; 

(4) the filing of an incorrect claim; 

(5) the provider's failure to resubmit a claim within the re-
submittal period established by HHSC; 

(6) the provider's failure to appeal a claim within the appeal 
filing period(s) established by HHSC; 

(7) errors made in the claims preparation, submission, or 
appeal processes that are attributable to the provider as discerned by 
HHSC. 

(d) HHSC does not pay claims for services that are not reason-
able and medically necessary according to the criteria established by 
HHSC, as cited at §354.1149(a) of this chapter (relating to Exclusions 
and Limitations). An eligible provider may bill an eligible recipient 
only if: 

(1) a specific service is provided at the request of the recip-
ient; and 

(2) the provider has obtained and kept a written acknowl-
edgment, signed by the recipient, that states: "I understand that, in the 
opinion of (provider's name), the services or items that I have requested 
to be provided to me on (dates of service) may not be covered under the 
Texas Medicaid Program as being reasonable and medically necessary 
for my care. I understand that the Texas Health and Human Services 
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Commission          
services or items that I request and receive. I also understand that I am 
responsible for payment of the services or items I request and receive 
if these services or items are determined not to be reasonable and med-
ically necessary for my care." 

(e) An attempt by the eligible provider to bill or recover money 
from an eligible recipient beyond the conditions stated in subsections 
(d) and (g) of this section is in noncompliance with these rules and con-
stitutes a violation of the agreement between HHSC and the provider 
for participation in the Texas Medicaid Program. 

(f) Before providing a service to an eligible recipient, a 
provider who does not participate in the Texas Medicaid Program 
should inform the eligible recipient that the provider will not file a 
Medicaid claim for any service provided to the recipient. A recipient 
receiving a service from a provider who does not participate in the 
Texas Medicaid Program is directly responsible for the payment of 
that service. HHSC has no liability for reimbursement for any service 
provided to an eligible recipient by a provider who does not participate 
in the Texas Medicaid Program. 

(g) An eligible recipient is responsible for any service the eli-
gible recipient receives that is outside the amount, duration, and scope 
of benefits of the Texas Medicaid Program, as determined by HHSC. 
An eligible provider must inform the recipient of this responsibility. 

(h) Each eligible provider must provide covered Medicaid ser-
vices to eligible Medicaid recipients in the same manner, to the same 
extent, and of the same quality as services provided to other patients. 
A service made available to other patients must be made available to 
an eligible recipient if the service is covered by the Texas Medicaid 
Program. The provider may not bill the recipient for a covered service. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 4, 

2013. 
TRD-201305034 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Effective date: November 24, 2013 
Proposal publication date: August 2, 2013 
For further information, please call: (512) 424-6900 

♦ ♦ ♦ 

or its designee determines the medical necessity of the

TITLE 4. AGRICULTURE 

PART 1. TEXAS DEPARTMENT OF 
AGRICULTURE 

CHAPTER 21. CITRUS 
The Texas Department of Agriculture (the department) adopts 
amendments to Chapter 21, Subchapter A, §21.1, concerning 
citrus quarantines; the repeal of Subchapter C, §21.30 and new 
§21.30, concerning citrus budwood certification program; and 
new Subchapter D, §§21.60 - 21.68, concerning citrus nursery 
stock certification program, without changes to the proposed text 
published in the September 27, 2013, issue of the Texas Regis-
ter (38 TexReg 6351). The amendments, repeal and new sec-
tions were developed with the advice of the Citrus Budwood Ad-

visory Council established in Texas Agriculture Code, §19.005. 
The amendments, repeal and new sections are adopted to con-
solidate and clarify definitions, amend requirements for move-
ment of citrus budwood and citrus plants, clarify requirements 
for certified budwood, and provide a regulatory framework for 
the propagation and growing of citrus nursery stock propagated 
for the purpose of sale within or for commercial and noncommer-
cial use within the citrus zone. These amendments, repeal and 
new rules are adopted to implement restrictions found in Texas 
Agriculture Code §§19.615 - 19.622, relating to combatting the 
spread of citrus greening, and to implement the requirements of 
Senate Bill 1427 (S.B. 1427), passed by the 83rd Regular Ses-
sion of the Texas Legislature (2013). 

In addition, the amendments, repeal and new sections are 
adopted in order to effectively combat and prevent the spread 
of citrus greening to non-infected areas, including to commer-
cial citrus groves, citrus nursery plant production areas and 
ornamental citrus in Texas and other states. The citrus and 
nursery industries are in peril because without the adoption of 
the amendments, repeal and new sections, the spread of citrus 
greening disease would be difficult to combat. The adopted 
amendments, repeal and new sections take necessary steps to 
combat the spread of infection, thus protecting the state's vital 
citrus fruit and nursery plants. 

Amendments to §21.1 consolidate definitions in that section 
with certain definitions currently in §21.30, which is repealed, 
and include new definitions to clarify terms in Chapter 21. New 
§21.30 clarifies regulatory requirements for certified budwood. 
New §21.60 delineates the scope of the Citrus Nursery Stock 
Certification Program. New §21.61 sets specific structural re-
quirements for facilities for the propagation and growing of citrus 
nursery stock. New §21.62 describes application procedures 
and sets fees for certified citrus nurseries. New §21.63 sets 
sanitation requirements for facilities for the propagation and 
growing of certified citrus nursery stock in or for movement into 
the citrus zone. New §21.64 establishes requirements for prop-
agating and growing rootstock. New §21.65 sets requirements 
for propagation and growing of citrus nursery stock, foundation 
trees, increase trees, and rootstock. New §21.66 establishes 
labeling requirements for citrus nursery stock. New §21.67 sets 
recordkeeping requirements. New §21.68 establishes criteria 
for stop-sale orders issued for violations of regulations related 
to the Citrus Nursery Stock Certification Program. 

One comment in support of the proposal was received. Texas 
Citrus Mutual stated its support of the proposal and commented 
that the viability of the citrus industry depends on homeown-
ers and commercial producers only planting citrus nursery stock 
that is disease-free, and that the citrus industry has been very 
active in the development of both S.B. 1427 and the adopted 
regulations, which represent an important advancement in the 
protection of commercial citrus orchards from exposure to citrus 
diseases. No comments in opposition to the proposal were re-
ceived. 

SUBCHAPTER A. CITRUS QUARANTINES 
4 TAC §21.1 
The amendments to §21.1 are adopted under the Texas Agricul-
ture Code, §19.006, which provides the department with the au-
thority to adopt standards and rules as necessary to administer 
the citrus budwood certification program and the citrus nursery 
certification program, regulate the sale of citrus budwood and 
citrus nursery trees and stock; and §12.020, which authorizes 
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the department to assess administrative penalties for violations 
of Chapter 19. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201304989 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Effective date: November 21, 2013 
Proposal publication date: September 27, 2013 
For further information, please call: (512) 463-4075 

SUBCHAPTER C. CITRUS BUDWOOD 
CERTIFICATION PROGRAM 
4 TAC §21.30 
The repeal of §21.30 is adopted under the Texas Agriculture 
Code, §19.006, which provides the department with the author-
ity to adopt standards and rules as necessary to administer the 
citrus budwood certification program and the citrus nursery cer-
tification program, regulate the sale of citrus budwood and citrus 
nursery trees and stock. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201304990 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Effective date: November 21, 2013 
Proposal publication date: September 27, 2013 
For further information, please call: (512) 463-4075 

4 TAC §21.30 
New §21.30 is adopted under the Texas Agriculture Code, 
§19.006, which provides the department with the authority 
to adopt standards and rules as necessary to administer the 
citrus budwood certification program and the citrus nursery 
certification program, regulate the sale of citrus budwood and 
citrus nursery trees and stock. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201304991 

Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Effective date: November 21, 2013 
Proposal publication date: September 27, 2013 
For further information, please call: (512) 463-4075 

SUBCHAPTER D. CITRUS NURSERY STOCK 
CERTIFICATION PROGRAM 
4 TAC §§21.60 - 21.68 
New §§21.60 - 21.68 are adopted under the Texas Agriculture 
Code, §19.006, which provides the department with the author-
ity to adopt standards and rules as necessary to administer the 
citrus budwood certification program and the citrus nursery cer-
tification program, regulate the sale of citrus budwood and cit-
rus nursery trees and stock; and §12.020, which authorizes the 
department to assess administrative penalties for violations of 
Chapter 19. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201304992 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Effective date: November 21, 2013 
Proposal publication date: September 27, 2013 
For further information, please call: (512) 463-4075 

CHAPTER 28. TEXAS AGRICULTURAL 
FINANCE AUTHORITY 
The Board of Directors (Board) of the Texas Agricultural Finance 
Authority (TAFA) of the Texas Department of Agriculture adopts 
amendments to Chapter 28, Subchapter A, §28.2 and §28.3; 
Subchapter B, §28.13; and Subchapter C, §28.29, concerning 
TAFA programs, without changes to the proposed text as pub-
lished in the September 13, 2013, issue of the Texas Register 
(38 TexReg 5958). 

The amendments clarify applicant eligibility criteria and TAFA 
program administration. More specifically, the amendment to 
§28.2 adds a reference to the TAFA definitions within the Texas 
Agriculture Code and also adds the definition of "rural," as 
defined by the Board. The amendment to §28.3 clarifies the 
process to submit a public information request to the Board. 
The amendment to §28.13 is adopted to add the state's goal of 
development and expansion of business in rural areas within 
the Interest Rate Reduction Program definitions, to make the 
section consistent with amendments made to Texas Agriculture 
Code, Chapter 44, §44.007, relating to the Interest Rate Re-
duction Program. The amendment to §28.29 of the Agricultural 
Loan Guarantee Program rules clarifies the program limit and 
revises the annual date for calculating program balances. 
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No comments were received on the proposal. 

SUBCHAPTER A. FINANCIAL ASSISTANCE 
RULES 
4 TAC §28.2, §28.3 
The amendments to Subchapter A, §28.2 and §28.3, are 
adopted under the Texas Agriculture Code, §58.022, which 
provides that the Board may adopt and enforce bylaws, rules, 
and procedures and perform all functions necessary for the 
board to carry out its duties to administer its programs. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201305018 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Effective date: November 21, 2013 
Proposal publication date: September 13, 2013 
For further information, please call: (512) 463-4075 

SUBCHAPTER B. INTEREST RATE 
REDUCTION PROGRAM 
4 TAC §28.13 
The amendment to Subchapter B, §28.13, is adopted under the 
Texas Agriculture Code, §58.022, which provides that the Board 
may adopt and enforce bylaws, rules, and procedures and per-
form all functions necessary for the board to carry out its duties 
to administer its programs. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201305019 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Effective date: November 21, 2013 
Proposal publication date: September 13, 2013 
For further information, please call: (512) 463-4075 

SUBCHAPTER C. AGRICULTURAL LOAN 
GUARANTEE PROGRAM 
4 TAC §28.29 
The amendment to Subchapter C, §28.29, is adopted under the 
Texas Agriculture Code, §58.022, which provides that the Board 
may adopt and enforce bylaws, rules, and procedures and per-

form all functions necessary for the board to carry out its duties 
to administer its programs. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201305020 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Effective date: November 21, 2013 
Proposal publication date: September 13, 2013 
For further information, please call: (512) 463-4075 

TITLE 19. EDUCATION 

PART 1. TEXAS HIGHER EDUCATION 
COORDINATING BOARD 

CHAPTER 1. AGENCY ADMINISTRATION 
SUBCHAPTER A. GENERAL PROVISIONS 
19 TAC §1.18 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §1.18, concerning Operations of 
Education Research Centers, with changes to the proposed text 
as published in the September 6, 2013, issue of the Texas Reg-
ister (38 TexReg 5818). 

The amendments to §1.18 are due to the statutory changes 
brought about by the passage of House Bill 2103 during the 
83rd Texas Legislature, Regular Session. Specifically, these 
amendments clarify the membership and meeting schedule of 
the Joint Advisory Board and requirements of the centers to 
report any security breach. 

The following comments were received concerning these 
amendments: 

Comment: Section 1.18(a)(3). Texas State University would like 
clarification by removing the word "the". The University of Texas 
at Austin requests that the last sentence be modified to "The 
P-20 Workforce Data Repository shall be located at and be op-
erated by the Coordinating Board, with the Coordinating Board 
having responsibility to authorize the use of the data deposited 
into the repository." 

Staff response: Staff concurs with the suggested modification by 
Texas State University. However, given the Data Center Con-
solidation in which the Coordinating Board participates, the data 
cannot be located at the Coordinating Board and the authority to 
use the data is joint with the cooperating agencies and the advi-
sory committee. 

Comment: Section 1.18(a)(5). Texas State University and E3 Al-
liance identified that the proposed language limits the masking to 
only data from Texas Education Agency (TEA), Texas Workforce 
Commission (TWC) and the Coordinating Board. E3 Alliance 
also pointed out that some of the data elements mentioned are 
not provided to an Education Research Centers (ERC). 
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Staff response: Staff concurs with the suggested modification. 
The additional information (social security numbers, names, and 
birthdates) was also deleted since those data elements are not 
provided to an ERC. 

Comment: Section 1.18(a)(5)(A). Texas State University and E3 
Alliance suggested that the masking rules be modified to match 
those currently used by TEA in the Performance Reporting divi-
sion for the AEIS reports. 

Staff response: No change is being recommended since there is 
already an approval process that can be used for various mask-
ing methodologies. 

Comment: Section 1.18(b)(1). E3 Alliance asked that the word-
ing from "ERCs may be established... " to "ERCs shall be es-
tablished... " to comply with changes from House Bill 2103. UT 
Dallas ERC requested that the wording related to ERC data be-
ing accessed only within Texas be modified to allow the Coordi-
nating Board to approve sites outside of the state. 

Staff response: Staff concurs with the comment from E3 Alliance 
and the wording has been changed. Staff does not concur with 
the suggested change from the UT Dallas ERC since there is 
a need for the ability to audit ERC locations for security compli-
ance. 

Comment: Section 1.18(b)(3). The University of Texas at Austin 
requests that language be added to clarify that the costs asso-
ciated with the FTEs are only at the Coordinating Board and 
TEA and are documented costs. They also want the following 
sentence added "Costs payable for reasonable employee and 
equipment expenses at each agency necessary to prepare and 
maintain ERC data will be limited to reported time and effort to-
ward fulfilling the ERC data requirements." 

Staff response: Staff agrees that all costs should be docu-
mented, however there are administrative costs associated with 
operating the data repository. Changes were made to clarify the 
FTEs are only at TEA and the Coordinating Board, however the 
expenses cannot be limited to fulfilling the data requirements 
alone. 

Comment: Section 1.18(c)(1). Texas State University under-
stands that the Advisory Board is not governed by the Open 
Meetings Act, but requests that meeting be made public for in-
terested educational researchers. 

Staff response: No change is being recommended since this 
section follows the statute. Staff plans on posting all meetings 
with the Texas Register, but acknowledges the continued need 
for the ability to have telephonic meetings for the sake of timeli-
ness in reviewing the proposals. 

Comment: Section 1.18(c)(3). The University of Texas at Austin 
suggested that the wording in (A) - (C) match the wording in the 
statute. Texas State University is unclear of the meaning. E3 
Alliance suggested changing the wording to "ensure approval by 
the ERC Director or a designee of the research design and the 
methods to be used." 

Staff response: Section 1.18(c)(3)(B) was changed to make it 
clear that there needs to be approval of the research design and 
methodology by the ERC Director or designee. All the language 
was not changed to match exactly the statute, but provides the 
meaning. 

Comment: Section 1.18(c)(5). Texas State University and E3 
Alliance suggested that it is ambiguous whose compliance with 
FERPA the written agreement addresses. 

Staff response: Additional language was added to clarify that it 
is the researcher's compliance. 

Comment: Section 1.18(c)(6). E3 Alliance suggested adding "All 
meetings shall be open to the public." 

Staff response: The sentence was changed to add "and such 
meetings will be open to the public". 

Comment: Section 1.18(d)(2). The University of Texas at Austin 
suggests that the language be changed to say the managing 
director be required to report to the president or chief executive 
officer of the sponsoring institution, or an authorized designee of 
the president or chief executive officer. 

Staff response: Staff does not recommend making a change the 
current wording allows for that flexibility. 

Comment: Section 1.18(d)(3). Texas State University pointed 
out that House Bill 2103 changed the statutory language to re-
quest from require. E3 Alliance suggested that the request can 
be made by either the Commissioner of Higher Education or the 
Commissioner of Education. The University of Austin suggested 
the addition of the criteria that the agency must provide sufficient 
funds for the project. 

Staff response: Staff concurs and all suggestions were included. 

Comment: Section 1.18(d)(4). E3 Alliance suggested clarifying 
language so that all ERC data be considered confidential. 

Staff response: Staff concurs with the recommendation. 

Comment: Section 1.18(d)(5)(E). E3 Alliance commented the 
"Given the fact that the ERCs contain only existing data and all 
projects will be IRB exempt, this step should not be necessary." 
The University of Texas at Austin suggested changing the lan-
guage to make the researcher certify that the research proposal 
complies with the IHE's institutional review board or similar re-
search review board with oversight before final approval is given 
by the Advisory Board. 

Staff response: No changes were made based on the E3 Al-
liance comments since most projects are not IRB exempt. How-
ever, wording changes requiring certification that the research 
proposal meets all IRB or similar requirements were made to 
match what is in the current contract. 

Comment: Section 1.18(d)(6)(A) and (B). The University of 
Texas at Austin commented that the term "All research pro-
duced.." could be too broadly interpreted and yield unreliable 
information to cooperating agencies and others reports or 
analysis. 

Staff response: The wording was changed to indicate that the 
section is referring to the final research. 

Comment: Section 1.18(d)(6)(D). Texas State University and E3 
Alliance suggested that this places an unnecessary burden on 
the ERCs. If aggregated/summary data removed from the ERC 
are FERPA-compliant, then when these data are included in pre-
sentations or published papers the reported data must also be 
FERPA-compliant. It is logically impossible for FERPA-compliant 
data to generate non-FERPA-compliant data. This item should 
be deleted. The University of Texas at Austin commented that 
they did not think it is necessary. 

Staff response: Staff concurs and §1.18(d)(6)(D) has been 
deleted. 

Comment: Section 1.18(d)(7). UT Dallas ERC commented that 
the provision that one of the cooperating agencies can refer a 
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public information request to an ERC has been removed from 
the latest contract. 

Staff response: Staff concurs with the comment and that lan-
guage has been removed. 

Comment: Section 1.18(d)(8). UT Dallas commented that the 
requirement for a penetration test by the Department of Infor-
mation Resources, or a contractor approved by that Department 
has been removed from the latest contract. 

Staff response: Staff does not concur, the requirement is still in 
the contract on page 2, paragraph 6. 

Comment: Section 1.18(e)(1) and (2). Texas State University 
commented that the meaning for additional audits is unclear. 

Staff response: Language was modified to clarify the meaning. 

Comment: Section 1.18(e)(3). Texas State University suggested 
that the words "delete or" be added before "return all confidential 
data to the CB... ". 

Staff response: Staff has determined that it is more appropriate 
in this case for all data to be returned so that we can verify that 
the ERC being terminated has a record of all data received. 

Comment: Section 1.18(f)(2). Texas State University noticed the 
redundancy between this section and (b)(1). UT Dallas ERC 
suggested the same comments from (b)(1) above. 

Staff response: Staff concurs and §1.18(f)(2) is removed. Since 
§1.18(f)(2) is being removed the comments from the UT Dallas 
ERC are moot. 

The amendments are adopted under the Texas Education Code, 
§1.005, Education Research Centers; Sharing Student Informa-
tion, which provides the Coordinating Board with authority to 
adopt rules pertaining to the sharing of student information. 

§1.18. Operation of Education Research Centers. 
(a) Definitions. The following words and terms, when used 

in this section, shall have the following meanings, unless the context 
clearly indicates otherwise. 

(1) FERPA means the Family Educational Rights and Pri-
vacy Act, 42 U.S.C. §1232g, including regulations and informal writ-
ten guidance issued by the United States Department of Education and 
any amendments or supplementation thereof. 

(2) Cooperating Agencies means the Texas Education 
Agency (TEA), the Texas Higher Education Coordinating Board (CB), 
and the Texas Workforce Commission (TWC). 

(3) P-20/Workforce Data Repository refers to the collec-
tion of data from each Cooperating Agency. The cooperating agen-
cies shall execute agreements for the sharing of data for the purpose 
of facilitating the studies or evaluations at Education Research Centers 
(ERCs). In accordance with the agreements, each cooperating agency 
shall make available all appropriate data, including to the extent possi-
ble data collected by the cooperating agency for the preceding 20 years. 
A cooperating agency shall periodically update the data as additional 
data is collected, but not less than once each year. The repository shall 
be operated by the CB. 

(4) The CB may enter into data agreements for data re-
quired for approved studies or evaluations with the state education 
agency of another state, giving priority to the agencies of those states 
that send the highest number of postsecondary education students to 
this state or that receive the highest number of postsecondary educa-
tion students from this state. An agreement under this paragraph must 
be reviewed by the United States Department of Education and must 

require            
sures required of a center. The CB may also enter into data agreements 
with local agencies or organizations that provide education services to 
students in this state or that collect data that is relevant to current or 
former students of public schools in this state and is useful to the con-
duct of research that may benefit education in this state. 

(5) Confidential information as applied to data in the 
P-20/Workforce Data Repository provided to an ERC includes all 
individual-level data, including any data cells small enough to allow 
identification of an individual. All data cells containing between one 
and four individuals, inclusive, are confidential. 

(A) Small data cells will be considered any cell contain-
ing between one and four individuals inclusive. Information may not be 
disclosed where small data cells can be determined through subtraction 
or other simple mathematical manipulations or subsequent cross-tabu-
lation of the same data with other variables. Institutions may use any 
of the common methods for masking including: 

(i) hiding the small cell and the next larger cell on 
the row and column so the size of the small cell cannot be determined; 
or 

(ii) hiding the small cell and displaying the total for 
both the row and column as a range of at least ten; or 

(iii) any methodology approved by the cooperating 
agencies. 

(B) References to the CB shall also be deemed to in-
clude the Commissioner of Higher Education. References to the TEA 
shall also be deemed to include the Commissioner of Education. Ref-
erences to the TWC shall also be deemed to include the Workforce 
Commissioners. 

(b) Purpose. 

(1) ERCs shall be established by the CB. An ERC may only 
be established at a sponsoring public institution of higher education in 
Texas but may be awarded to a consortium of such institutions. An 
ERC must be physically located within Texas and must retain all data 
at that location except for secure off-site data back-up in accordance 
with written procedures approved by the Advisory Board. Individual 
level data may not be provided to a researcher at a location other than 
a Research Center or the CB or a public institution of higher education 
located in Texas that is an acknowledged consortium member of the 
ERC. 

(2) The CB is responsible for general oversight and tech-
nical assistance of ERCs, except as otherwise provided in this chapter. 
All policy decisions shall be approved by the CB. 

(3) Sponsoring institutions of higher education are respon-
sible for all equipment, salaries and other operating costs of an ERC, 
including documented staff time and equipment at TEA and the CB 
necessary to prepare and maintain data for the ERCs, as well as reason-
able reimbursable expenses of the Advisory Board. Costs will include 
actual documented expenses up to two full-time equivalent employees 
at TEA and CB along with associated data storage costs as set by DIR 
for the data center consolidation rates unless otherwise agreed to by the 
CB and the ERCs. 

(4) The ERCs may provide researchers access to shared 
data only through secure methods and require each researcher to ex-
ecute an agreement regarding compliance with the Family Educational 
Rights and Privacy Act of 1974 (20 U.S.C. §1232g) and rules and reg-
ulations adopted under that Act. Each ERC shall adopt rules or policies 
to protect the confidentiality of information used or stored at the center 
in accordance with applicable state and federal law, including rules or 

the agency of another state to complywith all data securitymea-
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policies establishing procedures to ensure that confidential information 
is not duplicated or removed from a center in an unauthorized manner. 

(c) Advisory Board. 

(1) The Commissioner of Higher Education shall create 
and maintain an advisory board to review and approve, as it deems ap-
propriate, research involving access to confidential information and to 
adopt policies and rules governing the protection of such information 
in ERC operations. The Advisory Board is not a governmental body 
for purposes of Chapters 551 and 552 of the Texas Government Code. 

(2) Membership of the Advisory Board shall include, at a 
minimum: 

(A) the Commissioner of Higher Education, as Chair; 

(B) a representative of TEA, designated by the Com-
missioner of Education; 

(C) a representative of the CB, designated by the Com-
missioner of Higher Education; 

(D) a representative of the TWC, designated by the 
Commission; 

(E) the Director or Director's designee of each ERC; 
and 

(F) a representative of preschool, elementary, or sec-
ondary education, designated by the Commissioner of Higher Educa-
tion. 

(G) Additional member(s) may be appointed within the 
discretion of and as determined by the Commissioner of Higher Edu-
cation. 

(3) The Advisory Board will review each study or evalu-
ation proposal. A study or evaluation proposal must be approved in 
advance by majority vote of the Advisory Board before it can be con-
ducted at an ERC. The Advisory Board's review of a proposal must 
include the following factors: 

(A) the potential to benefit education in Texas; 

(B) require each ERC Director or designee to approve 
of the research design and methods to be used; and 

(C) the extent to which the required data is not readily 
available from another source. 

(4) The Advisory Board will decide if a submitted proposal 
falls under the "studies" exception or the "audit/evaluation" exception 
described in FERPA and its implementing regulations. Should a pro-
posed study or evaluation not be permitted by FERPA or its implement-
ing regulations, the proposal will be denied. 

(5) Each ERC will enter into a written agreement with each 
researcher mandating the researcher's compliance with FERPA. 

(6) The Advisory Board shall meet at the call of the Chair at 
least quarterly each year and such meetings will be open to the public. 

(7) Meetings may be conducted by electronic means, in-
cluding telephonic, video conference call, Internet, or any combination 
of those means. 

(8) The Advisory Board may create committees and sub-
committees as it deems necessary or appropriate. 

(d) Operation. 

(1) An ERC may operate only under written authorization 
by the CB. Status as an ERC may not be assigned, delegated or trans-
ferred to any other entity. 

(2) An ERC shall be led by a managing Director who is a 
professional employee of the sponsoring institution of higher education 
(IHE). The managing Director shall report directly to the chief operat-
ing officer of the sponsoring IHE unless a different reporting structure 
is approved by the CB. 

(3) All research at an ERC involving access to confiden-
tial information shall be conducted with the approval of the Advisory 
Board or by request of the Texas Workforce Commission, Commis-
sioner of Higher Education or the Commissioner of Education if the 
requesting agency provides sufficient funds to the ERC to finance the 
project. 

(4) Confidential information provided to an ERC shall be 
protected by procedures to ensure that any unique identifying number is 
not traceable to any individual. Such procedures must be maintained as 
confidential by TEA and the CB and may not be shared with an ERC, 
or used for any other purpose. Under no circumstances may social 
security numbers, names, or birthdates be accessed for the purpose of 
research at an ERC. 

(5) ERCs shall adopt written procedures for research con-
ducted using confidential information, subject to FERPA and its im-
plementing regulations and approval by the Advisory Board. An ERC 
may not access confidential information until all such procedures are 
approved. Such procedures shall include: 

(A) measures to ensure against unauthorized disclosure 
of confidential information; 

(B) independent review of all research products/results 
by a designated ERC staff person not involved in that specific project 
to ensure against unauthorized disclosure of confidential information 
in accordance with guidelines adopted under FERPA; 

(C) measures to ensure that confidential information is 
not copied or removed from the ERC; 

(D) annual certification of full compliance with all re-
quirements of state and federal laws and regulations regarding the use 
of confidential information for research purposes by the internal audi-
tor of each participating IHE; 

(E) before final approval of a research proposal by the 
Advisory Board, the researcher must certify that the research proposal 
complies with the IHE's institutional review board or similar research 
review board with oversight over research design, including any ap-
plicable requirements for research involving human subjects the ERC 
shall provide evidence of approval from the IRB or justification for 
exclusion from the IRB process before a researcher has access to any 
data; and 

(F) criteria for allocating research access capacity for 
researchers not affiliated with the sponsoring IHEs. 

(6) All final research reports or analysis produced at an 
ERC shall: 

(A) be made available upon request to the cooperating 
agencies; 

(B) a single copy shall be made available to the cooper-
ating agencies for any copyright publications at no cost to the cooper-
ating agencies; institutionally produced or non-copyright publications 
shall be available for public distribution, copying or reproduction at no 
cost to the cooperating agencies; 

(C) contain a disclaimer in a form acceptable to the co-
operating agencies stating that the conclusions of the research do not 
necessarily reflect the opinion or official position of those entities or of 
the State of Texas; 
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(7) An ERC shall comply with the requirements of the 
Texas Public Information Act, including requirements relating to 
data manipulation. Charges for processing Public Information Act 
requests shall be based on guidelines developed by the Texas Attorney 
General's Office. 

(8) A sponsoring IHE shall cooperate fully with all audit 
requests made by the CB or the Advisory Board. Each ERC shall an-
nually request and undergo a security audit performed by the Texas 
Department of Information Resources, or a contractor approved by that 
Department, which shall include a penetration test of computer equip-
ment and access, and provide the results thereof to the CB. 

(9) Research projects that require access to data not then 
included in the database maintained by the CB for research will be 
provided by the cooperating agencies if available. An ERC will be 
charged the cost to process or manipulate such data. 

(e) Sanctions and Termination. 

(1) Upon a determination that confidential information has 
been released or has been copied to another location, or that appropriate 
security measures are not in place to protect confidential information, 
the CB may, in addition to other remedies set forth in this section, re-
quire an ERC to obtain appropriate services or equipment or to remove 
confidential information from such other location in order to remedy a 
security deficit. Such services or equipment shall be purchased by the 
ERC from vendors subject to approval of the CB. 

(2) The ERC under review shall be required to pay all rea-
sonable costs to the CB for time necessary to re-audit and ensure ap-
propriate security measures are in place after a possible breech occurs. 

(3) An ERC may be terminated by the CB for failure to 
meet the requirements of state or federal law, of this subchapter, or of 
the terms of a contract establishing the ERC. An ERC shall be entitled 
to an informal review of a determination to terminate its status by a de-
signee of the Commissioner of Higher Education prior to the effective 
date of the termination. An ERC shall return all confidential data to the 
CB within five (5) days of its receipt of a notice of termination and shall 
not retain a copy, replica, or duplicate thereof, whether in whole or in 
part. The Commissioner of Higher Education may suspend an ERC 
while determining whether the ERC's failure to meet the requirements 
of state or federal law, of this subchapter, or of the terms of a contract 
establishing the ERC are of such significance to warrant termination. 
An ERC may not operate during any period of time it is suspended. 

(4) Notice of termination under paragraphs (1) and (2) of 
this subsection shall be provided to the ERC's designated representative 
and shall contain information regarding the reasons for the termination. 

(5) A termination made pursuant to this section shall be-
come final and binding unless, within 30 days of its receipt of the notice 
of termination, the ERC invokes the administrative remedies contained 
in Subchapter B of this chapter (relating to Dispute Resolution). If this 
chapter is so invoked, any ultimate recommendations regarding termi-
nation shall be made to the CB which, in turn, shall render its decision 
in due course. The ERC shall be suspended during the pendency of any 
such proceedings. 

(f) Security. 

(1) An ERC must comply with all requirements of FERPA 
in accessing confidential information to conduct research. Notwith-
standing any other provision in this subchapter, failure to maintain ad-
equate security to avoid the unauthorized disclosure of confidential in-
formation provided to the ERC shall be grounds for immediate termi-
nation of the authorization to access such data. 

(2) The CB may suspend access to confidential information 
provided to an ERC based on a significant risk of unauthorized disclo-
sure of confidential information. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201304987 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 21, 2013 
Proposal publication date: September 6, 2013 
For further information, please call: (512) 427-6114 

CHAPTER 4. RULES APPLYING TO 
ALL PUBLIC INSTITUTIONS OF HIGHER 
EDUCATION IN TEXAS 
SUBCHAPTER C. TEXAS SUCCESS 
INITIATIVE 
19 TAC §§4.53, 4.54, 4.57 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §§4.53, 4.54, and 4.57, concern-
ing the Texas Success Initiative (TSI). Section 4.53 and §4.57 
are adopted without changes to the proposed text as published in 
the September 6, 2013, issue of the Texas Register (38 TexReg 
5821). Section 4.54 is adopted with changes to the proposed 
text as published. 

The amendments are adopted to reflect developmental educa-
tion reform efforts as required in House Bill 1244, House Bill 
3468, and Senate Bill 162 (82nd Legislature, Regular Session). 
Specifically, the amendment to §4.53(12), corrects the course 
number for GOVT 2305/2306; the amendment to §4.54(c) clar-
ifies previously approved language related to the ESOL Waiver 
for students with limited English proficiency; and the amendment 
to §4.57(b), clarifies language addressing Adult Basic Education 
cut scores. 

There were no comments received regarding the amendments. 

The amendments are adopted under Texas Education Code, 
§51.3062 which provides the Coordinating Board with the au-
thority to establish policies and procedures relating to the TSI; 
and §51.307 which provides the Coordinating Board with the au-
thority to adopt and publish rules and regulations to effectuate 
the provisions of Chapter 51, Subchapter F of the Texas Educa-
tion Code. 

§4.54. Exemptions, Exceptions, and Waivers. 

(a) The following students shall be exempt from the require-
ments of this title, whereby exempt students shall not be required to 
provide any additional demonstration of college readiness and shall 
be allowed to enroll in any entry-level freshman course as defined in 
§4.53(12) of this title (relating to Definitions): 

ADOPTED RULES November 15, 2013 38 TexReg 8195 



♦ ♦ ♦ 

(1) For a period of five (5) years from the date of testing, a 
student who is tested and performs at or above the following standards 
that cannot be raised by institutions: 

(A) ACT: composite score of 23 with a minimum of 19 
on the English test shall be exempt for both the reading and writing 
sections of the TSI Assessment, and/or 19 on the mathematics test shall 
be exempt for the mathematics section of the TSI Assessment; 

(B) SAT: a combined critical reading (formerly "ver-
bal") and mathematics score of 1070 with a minimum of 500 on the 
critical reading test shall be exempt for both reading and writing sec-
tions of the TSI Assessment, and/or 500 on the mathematics test shall 
be exempt for the mathematics section of the TSI Assessment; or 

(2) For a period of three (3) years from the date of test-
ing, a student who is tested and performs on the Texas Assessment of 
Academic Skills (TAAS) with a minimum scale score of 1770 on the 
writing test, a Texas Learning Index (TLI) of 86 on the mathematics 
test and 89 on the reading test. 

(3) For a period of five (5) years from the date of testing, a 
student who is tested and performs at or above the following standards 
that cannot be raised by institutions: 

(A) on the Eleventh grade exit-level Texas Assessment 
of Knowledge and Skills (TAKS) with a minimum scale score of 2200 
on the math section and/or a minimum scale score of 2200 on the Eng-
lish Language Arts section with a writing subsection score of at least 3, 
shall be exempt from the TSI Assessment required under this title for 
those corresponding sections; or 

(B) STAAR end-of-course (EOC) with a minimum 
score of Level 2 on the English III shall be exempt from the TSI 
Assessment required under this title for both reading and writing, and 
a minimum score of Level 2 on the Algebra II EOC shall be exempt 
from the TSI Assessment required under this title for the mathematics 
section. 

(4) A student who has graduated with an associate or bac-
calaureate degree from an institution of higher education. 

(5) A student who transfers to an institution from a pri-
vate or independent institution of higher education or an accredited 
out-of-state institution of higher education and who has satisfactorily 
completed college-level coursework as determined by the receiving in-
stitution. 

(6) A student who has previously attended any institution 
and has been determined to have met readiness standards by that insti-
tution. 

(7) A student who is enrolled in a certificate program of one 
year or less (Level-One certificates, 42 or fewer semester credit hours 
or the equivalent) at a public junior college, a public technical institute, 
or a public state college. 

(8) A student who is serving on active duty as a member 
of the armed forces of the United States, the Texas National Guard, or 
as a member of a reserve component of the armed forces of the United 
States and has been serving for at least three years preceding enroll-
ment. 

(9) A student who on or after August 1, 1990, was honor-
ably discharged, retired, or released from active duty as a member of 
the armed forces of the United States or the Texas National Guard or 
service as a member of a reserve component of the armed forces of the 
United States. 

(b) An institution may exempt a non-degree-seeking or non-
certificate-seeking student. 

(c) ESOL Waiver--An institution may grant a temporary 
waiver from the assessment required under this title for students 
with demonstrated limited English proficiency in order to provide 
appropriate ESOL/ESL coursework and interventions. The waiver 
must be removed after the student attempts 15 credit hours of develop-
mental ESOL coursework or prior to enrolling in entry-level freshman 
coursework, whichever comes first, at which time the student would be 
administered the TSI Assessment. Funding limits as defined in Texas 
Education Code, §51.3062(l)(1) and (2) for developmental education 
still apply. 

(d) Any student who has been determined to be exempt in 
mathematics, reading, and/or writing under subsection (a) or (b) of this 
section shall not be required to enroll in developmental coursework 
and/or interventions in the corresponding area of exemption. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201304988 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 21, 2013 
Proposal publication date: September 6, 2013 
For further information, please call: (512) 427-6114 

CHAPTER 21. STUDENT SERVICES 
SUBCHAPTER J. THE PHYSICIAN 
EDUCATION LOAN REPAYMENT PROGRAM 
19 TAC §§21.251, 21.254, 21.256 - 21.258, 21.260, 21.262 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §§21.251, 21.254, 21.256 -
21.258, 21.260, and 21.262, concerning the Physician Educa-
tion Loan Repayment Program (PELRP), without changes to 
the proposed text as published in the August 16, 2013, issue of 
the Texas Register (38 TexReg 5186). 

The amendments would codify new provisions resulting from the 
passage of House Bill 2550, 83rd Texas Legislature, Regular 
Session. These provisions create an eligibility path for physi-
cians who are not practicing in a Health Professional Shortage 
Area (HPSA), but who provide services to a designated number 
of Medicaid and Texas Women's Health Program enrollees. Ap-
plications from these physicians may be considered only if funds 
are remaining at the end of the fiscal year, after shortage area 
physicians and up to ten physicians practicing in secure correc-
tional facilities have received consideration. 

The amendment to §21.251(b) adds the word "primary" to clarify 
that the primary purpose of the program is to encourage physi-
cians to practice medicine in HPSAs. 

The amendment to §21.254 clarifies the definition of Rural HPSA 
and adds the definition of the Texas Women's Health Program. 

The amendment to §21.256 adds a statement that application 
deadlines will be posted on the program web page; clarifies that 
physicians qualifying on the basis of practice in a HPSA must 
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agree to provide four years of service in a HPSA; replaces the 
reference to the Texas Youth Commission with the current name 
of the agency; and adds the provision for physicians qualifying 
on the basis of providing services to a designated number of 
Medicaid and Texas Women's Health Program enrollees. 

The amendment to §21.257 states that application deadlines 
will be posted to the program web page throughout the fiscal 
year. Additionally, the second priority relating to practice in a ru-
ral HPSA incorporates the consolidated definition of rural HPSA. 
The priority relating to HPSA score is amended to refer to HPSA 
scores in non-rural areas and clarifies that the scores reflecting 
the highest degrees of shortage will receive priority ranking. The 
amendment also adds, as a last priority for ranking, the physi-
cians who are not practicing in HPSAs or secure correctional 
facilities, but who have served a designated number of Medicaid 
and Texas Women's Health Program enrollees. The amendment 
also states that the designated number will be established in the 
Board's Memorandum of Understanding with the Texas Health 
and Human Services Commission. 

The amendment to §21.258 adds "or to cover costs incurred after 
completion of medical school" to the statement that the loan may 
not have been made during residency. 

The amendment to §21.260 adds the statement that physicians 
practicing in HPSAs will be released from the agreement to pro-
vide four years of eligible service for any year for which loan 
repayment funds are not available. Additionally this section has 
been updated to add the statement that physicians who are not 
practicing in HPSAs must apply for participation in the program 
each year by established deadlines and will be subject to the 
ranking criteria set forth in §21.257. This change is to clarify 
that the Coordinating Board will not make multi-year financial 
commitments to physicians qualifying on the basis of services to 
Medicaid and Texas Women's Health Program enrollees, should 
funds be available at the end of the fiscal year, or to physicians 
providing services in secure correctional facilities. The govern-
ing statute states that repayment assistance to physicians serv-
ing patients in these facilities will be limited to the first ten physi-
cians who establish eligibility each fiscal year. Also included in 
this amendment is the new statutory requirement that applica-
tions from physicians qualifying on the basis of services to Med-
icaid and Texas Women's Health Program enrollees will be con-
sidered only if funds are available after financial commitments 
for the fiscal year have been made to physicians practicing in 
HPSAs and secure correctional facilities. 

No comments were received regarding the amendments. 

The amendments are adopted under the Texas Education Code, 
§61.537, which provides the Coordinating Board with the author-
ity to adopt rules for the administration of Texas Education Code, 
§§61.531 - 61.540. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 31, 

2013. 
TRD-201304961 

Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 20, 2013 
Proposal publication date: August 16, 2013 
For further information, please call: (512) 427-6114 

SUBCHAPTER M. TEXAS COLLEGE 
WORK-STUDY PROGRAM 
19 TAC §21.409 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §21.409, concerning Authority to 
Transfer Funds, without changes to the proposed text as pub-
lished in the August 16, 2013, issue of the Texas Register (38 
TexReg 5188). 

The amendments will add language to the Texas College Work-
Study (TCWS) rules to address institutions' authority to transfer 
funds between all applicable programs as provided in Rider 22, 
page III-49 of the General Appropriations Act for the 2014-2015 
Biennium. 

No comments were received regarding the amendments. 

The amendments are adopted under Texas Education Code, 
§56.077, which provides the Coordinating Board with the author-
ity to adopt rules to implement the TCWS Program. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 31, 

2013. 
TRD-201304962 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 20, 2013 
Proposal publication date: August 16, 2013 
For further information, please call: (512) 427-6114 

SUBCHAPTER T. THE VACCINATION 
AGAINST BACTERIAL MENINGITIS FOR 
ENTERING STUDENTS AT PUBLIC AND 
PRIVATE OR INDEPENDENT INSTITUTIONS 
OF HIGHER EDUCATION 
19 TAC §§21.611, 21.612, 21.614 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §§21.611, 21.612, and 21.614, 
concerning the vaccination against bacterial meningitis for en-
tering students at public or private or independent institutions of 
higher education, without changes to the proposed text as pub-
lished in the August 16, 2013, issue of the Texas Register (38 
TexReg 5189). 
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The intent of the amendments was to incorporate into existing 
rules changes and provisions enacted by the 83rd Texas Leg-
islature, Regular Session (Senate Bill 62). Language has been 
added to change the age for an exemption from the vaccine re-
quirement from the age of 30 to 22 years of age or older. A defini-
tion was added for "public junior college." A provision was added 
that allows entering students attending public junior colleges to 
submit a form through a secure, Internet-based process devel-
oped and implemented by the Texas Department of State Health 
Services (DSHS) to claim an objection from the bacterial menin-
gitis vaccine requirement for reasons of conscience. Language 
has been added that allows public junior colleges to require an 
entering student to use the Internet-based process as the exclu-
sive method to apply for an exemption from the vaccine require-
ment for reasons of conscience. The newly amended statute 
will affect entering students enrolling in public and private or in-
dependent institutions of higher education on or after January 1, 
2014. 

The following comments were received but no changes were 
made to the rules as a result of these comments. 

Comment: The Immunization Partnership stakeholders com-
mented that §21.614(b)(2) of proposed rules states "A consci-
entious exemption form from the Texas Department of State 
Health Services must . . . be submitted to the designated 
department or unit no later than the 90th day after the date the 
affidavit is notarized." This 90 day period has caused confusion 
among institutions of higher education and they are uncertain 
why this time limit is in place. Another commenter requested 
that the 90 day submission requirement be removed. 

Staff response: Senate Bill 62 was passed and requires that a 
conscientious objection waiver be submitted to the appropriate 
admitting official not later than the 90th day after the date the affi-
davit was notarized. This is a statutory requirement. No change 
is required. 

Comment: The Immunization Partnership stakeholders and 
commenter from St. Mary's University seek clarification on 
the best method for a student who is enrolling in courses on 
a short-term basis at a public community college or university 
(other than their degree-seeking institution) to prove their im-
munization or exemption status. The Immunization Partnership 
stakeholders request clarification on when photocopies may be 
used (i.e., for proof of exemption outside a student's primary 
degree-seeking institution). 

Staff response: Students can bring the original or a copy of their 
original immunization record that is stamped as "copy" from their 
degree-seeking institution, or a copy of the evidence provided 
to show that they submitted an exemption for reasons of con-
science. 

Comment: Immunization Partnership stakeholders and com-
menter from St. Mary's University suggest a requirement for 
high school registrars to include meningitis vaccination informa-
tion on academic transcripts. 

Staff response: The Coordinating Board supports efforts to en-
courage potential higher education students to be immunized at 
the earliest possible time and at the lowest cost. However, the 
Coordinating Board has no jurisdiction to require that immuniza-
tion information be included on high school transcripts. 

Comment: Immunization Partnership stakeholders request clar-
ification on whether a minor under the age of 18 need a parent or 

guardian to sign the conscientious objection form, or whether a 
student under the age of 18 may complete the form themselves. 

Staff response: 25 TAC §97.62(2) requires that to claim an exclu-
sion from immunization requirements for reasons of conscience, 
a signed affidavit must be presented by the child's parent or legal 
guardian. No change is required. 

Comment: One comment was received from St. Mary's Univer-
sity requesting that there be no expiration for the DSHS consci-
entious objection form. 

Staff Response: 25 TAC §97.62(2) requires that the DSHS con-
scientious objection form affidavit be valid for a two-year period. 
However, there is no requirement in the statute or rules requiring 
an expiration date for the form when submitted to institutions of 
higher education. 

Comment: One comment was received from St. Mary's Univer-
sity requesting that there be more encouragement to have im-
munizations entered into the State Registry. 

Staff response: No change recommended. The Coordinating 
Board has no authority to recommend that immunizations be en-
tered into the State Registry. The Immunization Partnership or 
DSHS would be more appropriate agencies to provide the en-
couragement, as childhood immunizations are entered into the 
State Registry. 

Comment: One comment was received from staff of Texas A&M 
University requesting that the Coordinating Board conscientious 
objection form be reinstated or that 4-year universities be in-
cluded in the DSHS online exemption system. The rationale 
given was that while DSHS makes every effort to provide the 
form in a timely manner, there will be no way for a student to 
satisfy the requirement on the same day should they come to 
orientation without the proper proof of vaccination. The ability to 
download a form, notarize it and turn it in on the same day has 
been helpful to students. The removal of the downloadable form 
may cause Texas A&M University to have to deny registration to 
students while they wait to receive a form from the DSHS. 

Staff response: This would require revision to the existing 
statute. Staff encourage institutions to work with DSHS on the 
implementation of the new portal. 

Comment: One comment was received from St. Mary's Uni-
versity requesting removal of the exemption from the bacterial 
meningitis vaccine requirement for students taking less than 360 
contact hours of continuing education. The rationale for the re-
quest is that contact hours are too difficult to track, and "people 
are not truly students of the university." 

Staff response: A review of the Coordinating Board's inventory 
of continuing education courses that are 360 contact hours 
or more revealed approximately 228 programs ranging from 
360-800 contact hours. The offerings include a broad range of 
programs, such as training for firefighters, massage therapists, 
peace officers, paramedics, and police academy. Students 
enrolled in these CE programs are more likely to be in the target 
group and demographic for students at risk for contracting the 
disease. No change required. 

The amendments are adopted under Texas Education Code, 
Chapter 51, §51.9192(e), which provides the Coordinating Board 
with the authority to administer the programs. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

38 TexReg 8198 November 15, 2013 Texas Register 



♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

Filed with the Office of the Secretary of State on October 31, 

2013. 
TRD-201304963 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 20, 2013 
Proposal publication date: August 16, 2013 
For further information, please call: (512) 427-6114 

SUBCHAPTER U. NURSING FACULTY LOAN 
REPAYMENT ASSISTANCE PROGRAM 
19 TAC §§21.630 - 21.638 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts new §§21.630 - 21.638, concerning the Nursing 
Faculty Loan Repayment Assistance Program, without changes 
to the proposed text as published in the August 16, 2013, issue 
of the Texas Register (38 TexReg 5190). 

The new sections codify new provisions resulting from the pas-
sage of House Bill 2099, 83rd Regular Session of the Texas Leg-
islature. These provisions create a student loan repayment pro-
gram for nursing faculty at Texas institutions of higher education. 
Funds will be available for this program only if gifts, grants, or 
donations are received, or if funds are reallocated for this pur-
pose from the Physician Education Loan Repayment Program 
account at the end of a fiscal year. Therefore, applications will 
be considered only if funds are available at the end of the fiscal 
year. 

Section 21.630 states the authority for the program and the pur-
pose of the program, which is to improve access to nursing ed-
ucation programs by encouraging qualified nurses to serve as 
faculty at eligible institutions. 

Section 21.631 provides definitions. 

Section 21.632 describes eligibility requirements. 

Section 21.633 states priorities of application acceptance, if 
there are not sufficient funds to award loan repayment as-
sistance to all eligible nursing faculty whose applications are 
received by the published deadline. 

Section 21.634 describes eligible lender and holder. 

Section 21.635 describes eligible education loan. 

Section 21.636 states when and how repayment awards are dis-
bursed. 

Section 21.637 states limitations in the number of years a nurs-
ing faculty member may receive loan repayment assistance, the 
maximum annual award amount, and the fact that applications 
will be considered only if funds are available for this purpose at 
the end of the state fiscal year. 

Section 21.638 states that program information will be dissemi-
nated to eligible institutions and appropriate state agencies and 
professional associations. 

No comments were received regarding the new section. 

The new sections are adopted under Texas Education Code, 
§61.9828, which provides the Coordinating Board with the au-

thority to adopt rules for the administration of Texas Education 
Code, §§61.9821 - 61.9828. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 31, 

2013. 
TRD-201304964 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 20, 2013 
Proposal publication date: August 16, 2013 
For further information, please call: (512) 427-6114 

SUBCHAPTER SS. WAIVER PROGRAMS FOR 
CERTAIN NONRESIDENT PERSONS 
19 TAC §21.2263 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §21.2263, concerning Competi-
tive Scholarships, without changes to the proposed text as pub-
lished in the August 16, 2013, issue of the Texas Register (38 
TexReg 5192). 

The amendments add language to §21.2263 to indicate that, to 
be eligible, a person must meet Selective Service registration 
requirements or be exempt from them, unless the person is at-
tending a public community college. The amendments are in ac-
cordance with Texas Education Code, §51.9095, which indicates 
a person receiving any state revenues must meet Selective Ser-
vice registration requirements or be exempt from them. Tuition 
revenues for public institutions other than community colleges 
are considered state revenues. 

There were no comments received regarding the amendments. 

The amendments are adopted under Texas Education Code, 
§54.0601, which provides the Coordinating Board with the au-
thority to adopt rules to implement these waiver programs. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 31, 

2013. 
TRD-201304965 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 20, 2013 
Proposal publication date: August 16, 2013 
For further information, please call: (512) 427-6114 

CHAPTER 22. GRANT AND SCHOLARSHIP 
PROGRAMS 
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♦ ♦ ♦ 

♦ ♦ ♦ 

SUBCHAPTER B. PROVISIONS FOR THE 
TUITION EQUALIZATION GRANT PROGRAM 
19 TAC §§22.23, 22.25, 22.30 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §§22.23, 22.25, and 22.30, con-
cerning Provisions for the Tuition Equalization Grant (TEG) Pro-
gram, without changes to the proposed text as published in the 
August 16, 2013, issue of the Texas Register (38 TexReg 5193). 

The amendment to §22.23 clarifies that it is the Commission on 
Colleges of the Southern Association of Colleges and Schools 
that accredits institutions. New §22.23(a)(4) and (5) reflect new 
language from Senate Bill 976, passed by the 83rd Legislature, 
Regular Session, that enables the Board to grant certain insti-
tutions temporary permission to participate in the TEG program 
if they had previously participated in the program, lost their ac-
creditation status, but have taken specific steps to reacquire that 
status. 

The amendment to §22.25 indicates the provisions of that sec-
tion will expire as of January 1, 2016. This is in accordance with 
Senate Bill 490, passed by the 83rd Legislature, Regular Ses-
sion. The section relates to eligibility requirements for students 
who entered the program prior to fall 2005. 

The amendment to §22.30 will update language to address in-
stitutions' authority to transfer funds between programs as pro-
vided in Rider 22, page III-49 of the General Appropriations Act 
for the 2014-2015 Biennium. 

There were no comments received regarding the amendments. 

The amendments are adopted under Texas Education Code, 
§61.229, which provides the Coordinating Board with the author-
ity to adopt rules to implement the TEG Program. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 31, 

2013. 
TRD-201304966 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 20, 2013 
Proposal publication date: August 16, 2013 
For further information, please call: (512) 427-6114 

SUBCHAPTER D. PROVISIONS FOR THE 
TEXAS PUBLIC EDUCATIONAL GRANT 
PROGRAM 
19 TAC §22.63 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §22.63, concerning their respon-
sibilities regarding the Texas Public Educational Grant Program 
(TPEG), without changes to the proposed text as published in 
the August 16, 2013, issue of the Texas Register (38 TexReg 
5194). 

The amendments to §22.63 remove language that indicated the 
Coordinating Board is to review guidelines submitted by institu-
tions for the administration of their TPEG funds. The authority 
for the Coordinating Board to review the guidelines was termi-
nated as of September 1, 2013 through the passage of Senate 
Bill 5 by the 82nd Legislature. In order to remain in compliance 
with §11.2, Special Provisions Relating only to State Agencies 
of Higher Education, page 111-237 of the General Appropria-
tions Act for 2014-2015 Biennium, however, institutions are still 
required to file copies of their guidelines with the Coordinating 
Board. 

There were no comments received regarding the amendments. 

The amendments are adopted under Senate Bill 5, Article 9; re-
pealer, §9.01(b)(5), 82nd Legislative Session. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 31, 

2013. 
TRD-201304967 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 20, 2013 
Proposal publication date: August 16, 2013 
For further information, please call: (512) 427-6114 

SUBCHAPTER H. PROVISIONS FOR THE 
LICENSE PLATE INSIGNIA SCHOLARSHIP 
PROGRAM 
19 TAC §22.144 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §22.144, concerning eligible stu-
dents for the License Plate Insignia Scholarship Program, with-
out changes to the proposed text as published in the August 16, 
2013, issue of the Texas Register (38 TexReg 5194). 

The amendments to §22.144 add language to the program rules 
to indicate that, to be eligible, a person must meet Selective 
Service registration requirements or be exempt from them, 
unless the person is attending a public community college. 
This amendment is in accordance with Texas Education Code, 
§51.9095, which indicates a person receiving any state rev-
enues must meet Selective Service registration requirements or 
be exempt from them. Tuition revenues for public institutions 
other than community colleges are considered state revenues. 

There were no comments received regarding the amendments. 

The amendments are adopted under Texas Transportation 
Code, §504.615, which provides the Coordinating Board with 
the authority to adopt rules to implement the License Plate 
Insignia Scholarship Program. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

38 TexReg 8200 November 15, 2013 Texas Register 



♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

Filed with the Office of the Secretary of State on October 31, 

2013. 
TRD-201304968 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 20, 2013 
Proposal publication date: August 16, 2013 
For further information, please call: (512) 427-6114 

SUBCHAPTER M. TEXAS EDUCATIONAL 
OPPORTUNITY GRANT PROGRAM 
19 TAC §22.262 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §22.262, concerning Allocation 
and Reallocation of Funds, without changes to the proposed text 
as published in the August 16, 2013, issue of the Texas Register 
(38 TexReg 5200). 

This amendment will add language to the Texas Educational 
Opportunity Grant (TEOG) Program rules to address institutions' 
authority to transfer funds between programs as provided in 
Rider 22, page III-49 of the General Appropriations Act for the 
2014-2015 Biennium. 

There were no comments received regarding the amendments. 

The amendments are adopted under Texas Education Code, 
§56.403, which provides the Coordinating Board with the author-
ity to adopt rules to implement the TEOG Program. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 31, 

2013. 
TRD-201304969 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 20, 2013 
Proposal publication date: August 16, 2013 
For further information, please call: (512) 427-6114 

SUBCHAPTER P. EXEMPTION PROGRAM 
FOR CLINICAL PRECEPTORS AND THEIR 
CHILDREN 
19 TAC §22.305, §22.306 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §22.305 and §22.306, concerning 
the Exemption Program for Clinical Preceptors and Their Chil-
dren, without changes to the proposed text as published in the 
August 16, 2013, issue of the Texas Register (38 TexReg 5201). 

The amendments to these sections add language to the exemp-
tion program rules to indicate that, to be eligible, a preceptor 

(§22.305) or his or her child (§22.306) must meet Selective Ser-
vice registration requirements or be exempt from them, unless 
attending a public community college. The amendments are in 
accordance with Texas Education Code, §51.9095, which indi-
cates a person receiving any state revenues must meet Selec-
tive Service registration requirements or be exempt from them. 
Tuition revenues for public institutions other than community col-
leges are considered state revenues. 

There were no comments received regarding the amendments. 

The amendments are adopted under Texas Education Code, 
§54.356, which provides the Coordinating Board with the au-
thority to adopt rules to implement the Preceptor Exemption Pro-
gram. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 31, 

2013. 
TRD-201304970 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 20, 2013 
Proposal publication date: August 16, 2013 
For further information, please call: (512) 427-6114 

SUBCHAPTER T. EXEMPTION FOR 
FIREFIGHTERS ENROLLED IN FIRE SCIENCE 
COURSES 
19 TAC §22.518, §22.521 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §22.518 and §22.521, concerning 
the Exemption for Firefighters Enrolled in Fire Science Courses, 
without changes to the proposed text as published in the August 
16, 2013, issue of the Texas Register (38 TexReg 5201). 

The amendments to §22.518 update the statutory citation for the 
Exemption Program, based on changes resulting from the pas-
sage of Senate Bill 220 by the 83rd Legislature. 

The amendments to §22.521(a)(2) updates the eligibility require-
ments for volunteer firefighters to indicate an eligible volunteer 
firefighter currently, and for at least the past year, must be an 
active member of an organized volunteer fire department in this 
state participating in the Texas Emergency Services Retirement 
System or a retirement system established under the Texas Lo-
cal Fire Fighters Retirement Act (article 6243e, Vernon's Texas 
Civil Statutes). This is done in accordance with Senate Bill 220, 
passed by the 83rd Legislature. 

New §22.521(a)(3) indicates that, to be eligible, an otherwise 
eligible paid or volunteer firefighter must meet Selective Service 
registration requirements or be exempt from them, unless the 
person is attending a public community college. This amend-
ment is in accordance with Texas Education Code, §51.9095, 
which indicates a person receiving any state revenues must 
meet Selective Service registration requirements or be exempt 
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♦ ♦ ♦ 

♦ ♦ ♦ 

from them. Tuition revenues for public institutions other than 
community colleges are considered state revenues. 

There were no comments received regarding the amendments. 

The amendments are adopted under Texas Education Code, 
§54.353(f), which provides the Coordinating Board with the au-
thority to adopt rules to implement the Firefighter Exemption Pro-
gram. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 31, 

2013. 
TRD-201304971 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 20, 2013 
Proposal publication date: August 16, 2013 

       For further information, please call: (512) 427-6114

SUBCHAPTER U. EXEMPTION FOR 
PEACE OFFICERS ENROLLED IN LAW 
ENFORCEMENT OR CRIMINAL JUSTICE 
COURSES 
19 TAC §22.530, §22.533 
The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to §22.530 and §22.533, concerning 
the Exemption for Peace Officers Enrolled in Law Enforcement 
or Criminal Justice Courses, without changes to the proposed 
text as published in the August 16, 2013, issue of the Texas 
Register (38 TexReg 5202). 

The amendments to §22.530 updates the statutory citation for 
the Exemption Program, based on changes resulting from the 
passage of Senate Bill 220 by the 83rd Legislature, Regular Ses-
sion. 

The first amendment to §22.533 clarifies that, to be eligible for 
an exemption a person must be employed as a peace officer 
by the State of Texas or by a political subdivision of the state. 
The second amendment to §22.533 adds language to the ex-
emption program rules to indicate that, to be eligible, a person 
must meet Selective Service registration requirements or be ex-
empt from them, unless the person is attending a public com-
munity college. This amendment is in accordance with Texas 
Education Code, §51.9095, which indicates a person receiving 
any state revenues, must meet Selective Service registration re-
quirements or be exempt from them. Tuition revenues for public 
institutions other than community colleges are considered state 
revenues. 

There were no comments received regarding the amendments. 

The amendments are adopted under Texas Education Code, 
§54.3531(e), which provides the Coordinating Board with the au-
thority to adopt rules to implement the Peace Officer Exemption 
Program. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 31, 

2013. 
TRD-201304972 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: November 20, 2013 
Proposal publication date: August 16, 2013 
For further information, please call: (512) 427-6114 

PART 2. TEXAS EDUCATION AGENCY 

CHAPTER 102. EDUCATIONAL PROGRAMS 
SUBCHAPTER FF. COMMISSIONER'S 
RULES CONCERNING EDUCATOR AWARD 
PROGRAMS 
The Texas Education Agency (TEA) adopts the repeal of 
§102.1073 and new §102.1073, concerning educator award 
programs. The repeal is adopted without changes to the pro-
posed text as published in the September 6, 2013, issue of the 
Texas Register (38 TexReg 5830) and will not be republished. 
The new section is adopted with changes to the proposed text 
as published in the September 6, 2013, issue of the Texas 
Register (38 TexReg 5830). Section 102.1073 established 
procedures and adopted guidelines for the administration of the 
district awards for teacher excellence program. The adopted 
repeal and new section implement the requirements of the 
Texas Education Code (TEC), Chapter 21, Subchapter O, as 
amended by House Bill (HB) 1751, 83rd Texas Legislature, Reg-
ular Session, 2013, that requires the commissioner by rule to 
establish procedures and adopt guidelines for the administration 
of competitive awards for the educator excellence innovation 
program. 

HB 1751, 83rd Texas Legislature, Regular Session, 2013, 
amended the TEC, Chapter 21, Subchapter O, establishing 
an educator excellence innovation program that competitively 
awards funding to districts interested in developing innovative 
structures to more effectively address educator recruitment, 
hiring, induction, support, evaluation, and professional develop-
ment. The legislation requires that the commissioner establish 
the competitive grant award program and adopt rules for de-
veloping local educator excellence innovation plans and the 
awarding of funds. Because the legislation replaced what was 
the District Awards for Teacher Excellence, which is the pro-
gram the current 19 TAC §102.1073 addresses, it is necessary 
to repeal that section in order to appropriately establish and 
implement the provisions of HB 1751, 83rd Texas Legislature, 
Regular Session, in rule. 

Adopted new 19 TAC §102.1073 implements the TEC, Chap-
ter 21, Subchapter O, by establishing the Educator Excellence 
Innovation Program. The new rule establishes provisions that: 
(1) establish the purpose of the program and requirement that 
interested school districts develop local educator excellence in-
novation plans in order to be considered for funding; (2) define 
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applicable words and terms; (3) provide details relating to district 
eligibility, application, and notification; (4) specify requirements 
for development of local educator excellence innovation plans, 
including the process to apply for a waiver for exemption from 
certain statutory requirements; (5) set forth conditions of opera-
tion, including specifications for districts to create and submit to 
the TEA measurable and objective performance measures; (6) 
address how the amount of grant awards would be determined; 
and (7) stipulate for which purposes award payments are to be 
allocated, including permissible actions districts may take in tar-
geting award funds. 

In response to public comment, the following changes were 
made at adoption. 

Subsection (a)(1) was modified to add two purposes articulated 
in statute. 

Subsection (b)(4); subsection (e)(2)(D)(i)(II), (E), (F), (G), and (I); 
and subsection (f)(1)(B) were modified by replacing the phrase 
"student performance" with "student learning and academic per-
formance" for clarification. 

Subsection (b)(4) was also modified to replace "pedagogy" with 
"instructional growth," to add the word "delivery" to "content," and 
to replace "school day" with "school week" for clarification. Sub-
section (e)(2)(G) was also modified by replacing "school day" 
with "school week" for clarification. 

Proposed subsection (b)(6) was deleted because other changes 
at adoption made the definition inapplicable. Subsequent defini-
tions were renumbered to reflect this change. 

Subsection (e)(2)(D)(i) was modified by replacing "selecting" 
with "hiring" for clarification. 

Subsection (e)(2)(E) was modified by replacing the phrase "new 
teachers" with "new to the district" for clarification. 

Subsection (h)(2) was modified by adding the phrase "but is not 
limited to" for clarification. 

The following changes were also made at adoption. 

Subsection (c)(1)(E) was modified by changing the phrase "no 
less than three school years" to "four years" for consistency with 
statute. 

Subsection (e)(8) was modified for grammatical correctness. 

The adopted repeal and new section have no data collection re-
quirements for school districts. The adopted new rule will provide 
guidelines and procedures for school districts and open-enroll-
ment charter schools to follow in order to apply for the Educator 
Excellence Innovation Program. As with all Requests for Ap-
plications, grantees must agree to submit all information, appli-
cation materials, and reports required by the TEA. Local school 
districts will be required to maintain documentation of the follow-
ing if applying to the TEA for a waiver in accordance with the 
TEC, §21.7061: (1) approval by a vote of a majority of the mem-
bers of the local school district board of trustees, (2) approval by 
a vote of a majority of the educators employed at each campus 
for which the waiver is sought, and (3) evidence of the timeframe 
and manner in which the vote of campus educators occurred. 

The TEA determined that there is no direct adverse economic 
impact for small businesses and microbusinesses; therefore, 
no regulatory flexibility analysis, specified in Texas Government 
Code, §2006.002, is required. 

The public comment period on the proposal began September 
6, 2013, and ended October 7, 2013. Following is a summary 
of the public comments received and corresponding agency 
responses regarding proposed repeal of 19 TAC Chapter 102, 
Educational Programs, Subchapter FF, Commissioner's Rules 
Concerning Governor's Educator Excellence Award Programs, 
§102.1073, District Awards for Teacher Excellence, and new 19 
TAC §102.1073, Educator Excellence Innovation Program. 

Comment: Educate Texas commented that the repeal is neces-
sary in order to establish a new rule based on legislation from 
the 83rd Texas Legislature, 2013. 

Agency Response: The agency agrees. 

Comment: Educate Texas commented that it is an improvement 
that this new program will distribute funds competitively in order 
to allow funds to go to districts that are prepared to address many 
of the challenges that come with shifting long standing educator 
policies. 

Agency Response: The agency agrees. 

Comment: The Texas Classroom Teachers Association (TCTA) 
commented that two of the purposes listed in statute need to be 
included in the rule and that language should be added to the 
end of §102.1073(a)(1) to that effect. 

Agency Response: The agency agrees and has modified 
§102.1073(a)(1) to add language capturing the other two pur-
poses of the program. 

Comment: The TCTA commented that the rule needs to include 
definitions for "teacher" and "educator" since both those terms 
are used and are terms of art defined in statute. The TCTA also 
stated that it is important to include these definitions to reinforce 
the intent of the enabling statute that these programs are to be 
focused on full-time teachers, not other positions such as per-
manent substitutes. 

Agency Response: The agency disagrees with including these 
additional definitions. Districts are encouraged to develop plans 
that best serve their needs for both instructional growth and im-
proved student learning and academic performance, whether 
that includes only full-time teachers or all personnel on campus 
focused on student learning. 

Comment: Educate Texas commented that the following terms 
could be listed under the definitions: high-achieving recent 
college graduates; high-performing education preparation 
programs; effective teachers; and highly successful former 
teachers. 

Agency Response: The agency disagrees with including these 
additional definitions. Districts are best suited to determine the 
strategies that will allow them to achieve the recruitment and hir-
ing goals within their local educator excellence innovation plan, 
and the definition of the suggested terms will vary based on the 
needs of the applying district and the plan submitted within its 
application. 

Comment: The TCTA commented that they have concerns about 
the restrictiveness of the language in §102.1073(b)(4) regard-
ing the allowable topics to be addressed in collaborations and 
suggested using the phrase "focused on instructional growth" 
instead of "on pedagogy, content, and the needs of student pop-
ulations." 

Agency Response: The agency agrees in part. The phrase 
"instructional growth" better captures the goal of the statute. 
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The agency disagrees, however, that the use of "instructional 
growth" alone makes the phrasing less restrictive and has 
maintained the language that reads "the needs of student pop-
ulations." The agency has modified §102.1073(b)(4) to replace 
the phrase "throughout the school year on pedagogy, content, 
and the needs of student populations" with "throughout the 
school year on instructional growth, content delivery, and the 
needs of student populations." 

Comment: The TCTA suggested changing the language in 
§102.1073(b)(4) that reads "position dedicated to improvement 
of pedagogy and student performance" by using "instructional 
growth" instead of "student performance." 

Agency Response: The agency agrees that the phrase "instruc-
tional growth" better captures the goal of the statute over "ped-
agogy" and has modified language accordingly. The agency 
disagrees that the phrase "student performance" should be ex-
cluded, although "student performance" has been changed to 
read "improved student learning and academic performance" in 
response to another comment. 

Comment: The TCTA commented that changing the words 
"school day" to "school week" everywhere it is mentioned, 
beginning with §102.1073(b)(4), will allow funding for teacher 
collaborations that occur immediately before or after the school 
day since that is when many collaborations occur. 

Agency Response: The agency agrees and has modified lan-
guage in §102.1073(b)(4) and (e)(2)(G) accordingly. 

Comment: The TCTA commented that §102.1073(b)(6) defines 
"new teacher" as one with "less than two years of experience" 
while the statute talks about mentoring for teachers in their first 
three years of classroom teaching. 

Agency Response: The agency agrees and has modified 
§102.1073(b) to remove the definition of "New teacher," as the 
phrase has been removed in response to another comment. 

Comment: The TCTA commented that since the enabling statute 
specifies that "the agency shall approve plans that most compre-
hensively and innovatively address the purposes of the program 
as described by the Texas Education Code (TEC), §21.7011, so 
that the effectiveness of various plans in achieving those pur-
poses can be compared and evaluated," these criteria should 
be captured in proposed new §102.1073(c)(3). 

Agency Response: The agency disagrees and has maintained 
language in new §102.1073(c)(3) as published as proposed. 
The comprehensiveness of an applicant's plan is a qualitative 
matter best captured in the request for application (RFA) and 
evaluated in the application review process. District eligibility 
and the priority points awarded based on district demographic 
information are not qualitative. 

Comment: The TCTA commented that language from the 
current district awards for teacher excellence (DATE) rule, 
proposed for repeal, was not carried forward in proposed new 
§102.1073(e)(2), requiring that a local plan must make informa-
tion available to staff and the public before the beginning of the 
period on which the awards will be based on the methodology 
used to determine award amounts and timelines for the duration 
of a school district's participation in the grant program. The 
TCTA recommended that this language be included in the 
proposed new subsection (e). The TCTA further recommended 
strengthening the provisions in §102.1073(e)(2) by adding the 
phrase "and immediately after any amendments." 

Agency Response: The agency disagrees. The educator excel-
lence innovation program (EEIP) is an entirely new grant pro-
gram. The DATE awards, amounts, and methodology to deter-
mine such awards referenced in repealed 19 TAC §102.1073 
were qualities unique to the previous DATE program, and those 
qualities that necessitated such notifications did not carry over 
to the new EEIP. 

Comment: The TCTA commented that the proposed new rule 
should include language requiring that the district-level planning 
committee approve any amendments to the local plan, specifi-
cally in §102.1073(e)(2). 

Agency Response: The agency disagrees. Statute requires the 
district-level planning committee to develop the local educator 
excellence innovation plan. The only requirement in statute for 
a district to amend its plan is that the agency approve the amend-
ment. 

Comment: The TCTA commented that retention is in the en-
abling statute but not contained in §102.1073(e)(2) and recom-
mended that this concept be added to the proposed rule, sug-
gesting the following language: "establish research-based reten-
tion practices, including methods to improve working conditions 
identified by teachers as needing improvement, involving teach-
ers in major campus decisions, and ensuring accountability for 
quality school leadership." 

Agency Response: The agency disagrees. Retention is listed in 
§102.1073(a)(1) as a program purpose. The practices described 
in §102.1073(e)(2) are the actions that applicants would pursue 
that would lead to the improved retention of effective teachers. 

Comment: Educate Texas commented that using the dis-
trict-level planning and decision-making committee makes 
sense since they have a required teacher representative, but 
allowing districts to create a committee with teachers and 
other personnel interested in developing the plan should be 
considered. 

Agency Response: The agency provides the following clarifica-
tion. The proposed new rule does not prevent districts from form-
ing committees or assigning personnel to assist with creating or 
developing plans. It only requires, in alignment with statute, that 
the district-level planning committee be the entity responsible for 
developing the plan. 

Comment: The TCTA commented that the intent of the enabling 
statute was not limited to the recruitment of new teachers, and 
that the need to prepare teachers to succeed with a campus's 
student population would be applicable to more than just teach-
ers new to the profession, but rather to all teachers new to the 
district. In addition, Educate Texas commented that the recruit-
ing and selecting of new teachers is incongruous with demon-
strating success in improving student performance and that the 
section needs to be clarified. 

Agency Response: The agency agrees and has modified 
§102.1073(e)(2)(D)(i) to read "recruiting and hiring new teach-
ers" and §102.1073(e)(2)(E) to read "preparing teachers new to 
the district." 

Comment: Educate Texas commented that capturing the need 
for multiple measures but allowing the committee and district to 
determine the measures is a practice that is more likely to result 
in more buy-in from educators and lead to a better program. 

Agency Response: The agency agrees. 
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Comment: The TCTA commented that the phrase "improved 
student learning and academic performance" is statutory lan-
guage, and that the language should be used instead of the 
phrase "student performance" throughout the rule, especially in 
§102.1073(e)(2)(G). 

Agency Response: The agency agrees and has changed the 
phrase "student performance" to "student learning and academic 
performance" throughout the rule. 

Comment: The TCTA recommended deleting §102.1073(e)(4) 
since the enabling statute does not authorize this prohibition. 
The TCTA commented that the language does not serve any 
purpose. 

Agency Response: The agency disagrees and has maintained 
language as published as proposed. Allowing individual appeals 
from local district decisions to approve and submit a district lo-
cal educator excellence innovation plan and grant application 
would be inefficient, would impractically delay implementation, 
and would not be consistent with the purposes of the program. 

Comment: The TCTA suggested including a requirement that 
program applicants demonstrate evidence of significant campus-
wide (teacher) support for participating in the program. 

Agency Response: The agency disagrees that such a provision 
should be placed in rule. The provision requiring teacher ap-
proval for participation in the previous DATE program is no longer 
consistent with statute. 

Comment: The TCTA commented that the standards for grant-
ing or denying a waiver application are not articulated in the pro-
posed rule, other than what the waiver application must contain, 
and should be added. 

Agency Response: The agency disagrees. The determination 
for granting or denying a waiver request is based on a qualitative 
review of the need to waive the identified section of the TEC after 
the conditions of §102.1073(e)(8)(A) are met. 

Comment: The TCTA commented that there is no language in 
the proposed rule specifying that neither the board of trustees 
of a school district nor the district superintendent may compel 
a waiver of rights under this section, as stated in statute, and 
recommended that language be added to this effect. 

Agency Response: The agency disagrees. The condi-
tions for waiver consideration and approval captured in 
§102.1073(e)(8)(A) clearly indicate that a waiver cannot be 
compelled by a district's board of trustees or the district's super-
intendent. 

Comment: Educate Texas commented that the inclusion of 
waivers is bold and allows a flexibility that can provide some 
good lessons for the state. 

Agency Response: The agency agrees and has maintained the 
language as published as proposed. 

Comment: The TCTA recommended that the proposed rule 
be updated to reflect the new terminology from the statute by 
changing the language in §102.1073(f)(1)(B) to read "include 
measures of student learning and academic performance and 
growth." 

Agency Response: The agency agrees and has modified lan-
guage in §102.1073(f)(1)(B) accordingly. 

Comment: The TCTA suggested that, because campuses se-
lected for participation in this program are likely to need targets 

uniquely tailored to meet the particular situations on that cam-
pus, the proposed language in §102.1073(f)(1)(D) be inclusive 
instead of exclusive, such that the words "including targets" be 
inserted before the phrase "that align to the components of the 
indices that comprise the state academic accountability system." 

Agency Response: The agency disagrees and has maintained 
language as published as proposed. The language is inclusive 
and does not prevent the use of other targets of school district 
performance in addition to targets that align to the state aca-
demic accountability system. 

Comment: Educate Texas commented that while the listed items 
under §102.1073(h)(2) reflect critical use of funds for the suc-
cess of the program, the agency may consider allowing use of 
funds to include: (1) incentives for teachers to resign positions 
earlier in the year to assist district hiring; (2) hiring incentives 
for hard-to-staff teaching positions; and (3) professional devel-
opment offerings to increase teacher effectiveness. 

Agency Response: The agency disagrees that the listed use of 
grant funds in subsection (h) needs to include the items artic-
ulated in the comment, as rule does not exclude districts from 
using the funds in the manner suggested. The agency agrees, 
however, that the language in §102.1073(h)(2) could be inter-
preted as exclusive, and has modified subsection (h)(2) to in-
clude the phrase "may include, but is not limited to." 

Comment: Educate Texas asked if the listed items under 
§102.1073(h)(2) could include salaries as allowable use of 
funds. 

Agency Response: The agency provides the following 
clarification. The use of grant funds in accordance with 
§102.1073(h)(2)(F)-(H) could include salaries, provided that the 
salaries are for personnel dedicated to furthering the purposes 
of the local educator excellence innovation plan and that the 
applicant adheres to the "supplement not supplant" provision of 
the grant. 

19 TAC §102.1073 
The repeal is adopted under the Texas Education Code (TEC), 
§21.702, as amended by House Bill (HB) 1751, 83rd Texas 
Legislature, Regular Session, 2013, which requires the com-
missioner of education by rule to establish the program under 
which school districts, in accordance with local educator excel-
lence innovation plans approved by the commissioner, receive 
competitive program grants from the agency for carrying out the 
purposes of the program as described by the TEC, §21.7011; 
TEC, §21.703, as amended by HB 1751, 83rd Texas Legis-
lature, Regular Session, 2013, which requires the agency to 
provide each school district approved on a competitive basis 
under the TEC, Chapter 21, Subchapter O, with a grant in an 
amount determined by the agency in accordance with com-
missioner rule; TEC, §21.7061, as added by HB 1751, 83rd 
Texas Legislature, Regular Session, 2013, which authorizes the 
commissioner to adopt rules for a school district to apply for a 
waiver to exempt the district or one or more district campuses 
from certain statutory requirements if the waiver is necessary to 
carry out the purposes of the Educator Excellence Innovation 
Program; and TEC, §21.707, which requires the commissioner 
of education to adopt rules necessary to administer the Educator 
Excellence Innovation Program. 

The repeal implements the TEC, §§21.702, 21.703, 21.7061, 
and 21.707, as amended and added by HB 1751, 83rd Texas 
Legislature, Regular Session, 2013. 
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The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 29, 

2013. 
TRD-201304908 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Effective date: November 18, 2013 
Proposal publication date: September 6, 2013 
For further information, please call: (512) 475-1497 

19 TAC §102.1073 
The new section is adopted under the Texas Education Code 
(TEC), §21.702, as amended by House Bill (HB) 1751, 83rd 
Texas Legislature, Regular Session, 2013, which requires the 
commissioner of education by rule to establish the program 
under which school districts, in accordance with local educator 
excellence innovation plans approved by the commissioner, 
receive competitive program grants from the agency for carrying 
out the purposes of the program as described by the TEC, 
§21.7011; TEC, §21.703, as amended by HB 1751, 83rd Texas 
Legislature, Regular Session, 2013, which requires the agency 
to provide each school district approved on a competitive basis 
under the TEC, Chapter 21, Subchapter O, with a grant in an 
amount determined by the agency in accordance with com-
missioner rule; TEC, §21.7061, as added by HB 1751, 83rd 
Texas Legislature, Regular Session, 2013, which authorizes the 
commissioner to adopt rules for a school district to apply for a 
waiver to exempt the district or one or more district campuses 
from certain statutory requirements if the waiver is necessary to 
carry out the purposes of the Educator Excellence Innovation 
Program; and TEC, §21.707, which requires the commissioner 
of education to adopt rules necessary to administer the Educator 
Excellence Innovation Program. 

The new section implements the TEC, §§21.702, 21.703, 
21.7061, and 21.707, as amended and added by HB 1751, 83rd 
Texas Legislature, Regular Session, 2013. 

§102.1073. Educator Excellence Innovation Program. 
(a) Establishment of program. 

(1) In accordance with the Texas Education Code (TEC), 
§21.702, the Educator Excellence Innovation Program (EEIP) is estab-
lished as a grant program under which a school district may receive a 
competitive program grant from the Texas Education Agency (TEA) 
for the purposes of systematically transforming educator quality and 
effectiveness through improved and innovative school district-level re-
cruitment, preparation, hiring, induction, evaluation, professional de-
velopment, strategic compensation, career pathways, and retention; 
of systematically transforming district administrative practices to im-
prove quality, effectiveness, and efficiency; and of using enhanced ed-
ucator and administrative quality and effectiveness to improve student 
learning and academic performance in the manner provided by the 
TEC, §21.706. Provisions regarding implementation of the program 
are described in this section. 

(2) Funds from this program will be distributed on a com-
petitive basis to those selected school districts or open-enrollment char-

ter schools that submitted an approved local educator excellence inno-
vation plan developed in accordance with the TEC, §21.704, and sub-
section (e) of this section. 

(b) Definitions. 

(1) Districtwide--Every campus within the school district. 

(2) Early hiring practices--District or local campus prac-
tices that attempt to ensure that staffing decisions for instruction-based 
personnel, including the discovery and filling of imminent vacancies, 
occur as early as possible, and no later than April 1, in preparation for 
the subsequent school year so that appropriate recruitment, induction, 
and support services can be provided to potential new hires. 

(3) Grant award--Funds the TEA makes available to dis-
tricts for grant purposes. 

(4) Learning communities--Two or more educators, includ-
ing classroom teachers, principals, assistant principals, instructional 
coaches, master teachers, mentors, district or campus content special-
ists, or any other position dedicated to instructional growth and im-
proved student learning and academic performance, that collaborate 
regularly within the school week and throughout the school year on 
instructional growth, content delivery, and the needs of student popu-
lations. 

(5) Local educator excellence innovation plan--A plan de-
veloped by a school district in accordance with the TEC, §21.704, and 
subsection (e) of this section that sets forth procedures for the school 
district's use of EEIP grant funds. 

(6) School district--For the purpose of this section, the def-
inition of school district includes an open-enrollment charter school. 

(7) Selected campus--A campus identified by a school dis-
trict to receive grant funds when the district innovation program is not 
implemented districtwide. 

(c) District eligibility. 

(1) A school district is eligible to apply for grant funds for 
the EEIP if the school district: 

(A) completes and submits a Notice of Intent to Apply 
to the TEA by a date established by the commissioner of education; 

(B) complies with all assurances in the Notice of Intent 
to Apply and grant application; 

(C) develops a local educator excellence innovation 
plan for the district; 

(D) participates in the required technical assistance ac-
tivities established by the commissioner, including but not limited to 
establishing leadership teams, master teachers, mentor teachers, and 
instructional coaches and developing career pathways; 

(E) agrees to participate for four years; and 

(F) complies with any other activities set forth in the 
program requirements. 

(2) An eligible school district must submit an application 
in a form prescribed by the commissioner. 

(A) Each eligible applicant must meet all deadlines, re-
quirements, and assurances specified in the application. 

(B) The commissioner may waive any eligibility re-
quirements specified in this subsection. All waiver requests must be 
submitted, along with a completed application, to the TEA and meet 
the requirements of the TEC, §7.056. 
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(3) Priority will be given to those districts that receive fed-
eral funding under Title I of the Elementary and Secondary Education 
Act of 1965 (20 United States Code, §6301, et seq.) and have at a 
majority of district campuses a student enrollment that is at least 50 
percent educationally disadvantaged. 

(d) Notification. The TEA will notify each applicant in writ-
ing of its selection or non-selection to receive a grant under the EEIP 
program. 

(e) Local educator excellence innovation plan. 

(1) In accordance with the TEC, §21.704, a school district 
that intends to participate in the EEIP and that meets the requirements 
specified in the TEC, Chapter 21, Subchapter O, and this section is 
required to submit a local educator excellence innovation plan to the 
TEA for approval. The TEA may only approve on a competitive ba-
sis a local educator excellence innovation plan that meets the program 
requirements specified in the TEC, §21.706, and this section. 

(2) A local educator excellence innovation plan must: 

(A) be developed by the district-level planning and de-
cision-making committee under the TEC, Chapter 11, Subchapter F, for 
a school district that intends to participate in the program; 

(B) be designed to carry out each purpose of the pro-
gram as described by the TEC, §21.7011; 

(C) identify campus participation districtwide or for se-
lected campuses, as defined in subsection (b) of this section; 

(D) describe the process for the following: 

(i) recruiting and hiring new teachers: 

(I) from the ranks of high-achieving recent col-
lege graduates and high-performing education preparation programs; 
or 

(II) with a proven record of success in improv-
ing student learning and academic performance during prior teaching 
experience; and 

(ii) adopting early hiring practices; 

(E) describe the process for preparing teachers new to 
the district to succeed with the campus's student population, including 
providing meaningful, robust mentorship and professional collabora-
tion opportunities for the purpose of improving student learning and 
academic performance; 

(F) describe the process for providing timely and fre-
quent diagnostic feedback to teachers on both pedagogical and pro-
fessional performance based on multiple measures for the purpose of 
improving student learning and academic performance; 

(G) describe the process for aligning embedded, con-
textual professional development opportunities within the school week 
to multiple measures of student learning and academic performance 
and teacher performance, including observation and evaluation results, 
so teachers can efficiently improve their practice for the purpose of im-
proving student learning and academic performance; 

(H) establish strategic career pathways for professional 
educators that provide for non-administrative opportunities and respon-
sibilities; and 

(I) establish compensation plans to recruit and retain ef-
fective teachers or highly successful former teachers and deploy them 
meaningfully to support campus collaboration and pedagogical im-
provement for the purpose of improving student learning and academic 
performance. 

(3) A school district must act pursuant to its local school 
board policy for submitting a local educator excellence innovation plan 
and grant application to the TEA. 

(4) A local decision to approve and submit a district local 
educator excellence innovation plan and grant application may not be 
appealed to the commissioner. 

(5) A school district may renew its local educator excel-
lence innovation plan for three consecutive school years without re-
submitting a full grant application to the TEA. 

(6) A school district may amend, with the TEA approval, 
its local educator excellence innovation plan in accordance with sub-
sections (c) and (h) of this section for each school year the school dis-
trict receives a program grant. 

(7) A school district may apply to the commissioner in 
writing for a waiver to exempt the district or one or more district 
campuses from one or more of the statutory sections listed in the TEC, 
§21.7061(a). 

(8) If a district applies for a waiver in accordance with the 
TEC, §21.7061, then: 

(A) the application for the waiver must demonstrate: 

(i) why waiving the identified section of the TEC is 
necessary to carry out the purposes of the program as described by the 
TEC, §21.7011; 

(ii) approval for the waiver by a vote of a majority 
of the members of the school district board of trustees; 

(iii) approval for the waiver by a vote of a major-
ity of the educators employed at each campus for which the waiver is 
sought; and 

(iv) evidence that the voting occurred during the 
school year and in a manner that ensured that all educators entitled to 
vote had a reasonable opportunity to participate in the voting; 

(B) the commissioner shall notify in writing each dis-
trict that applies for a waiver under this subsection whether the appli-
cation has been granted or denied not later than April 1 of the year in 
which the application is submitted; and 

(C) a waiver granted under this subsection expires when 
the waiver is no longer necessary to carry out the purposes of the pro-
gram as described by the TEC, §21.7011, in accordance with the dis-
trict's local educator excellence innovation plan. 

(f) Conditions of operation. 

(1) A school district must identify performance measures 
in the application for the success of the local educator excellence inno-
vation plan. The performance measures must: 

(A) directly relate to the program purposes as specified 
in the TEC, §21.7011; 

(B) include measures of student learning and academic 
performance and growth; 

(C) relate to improved teacher performance, growth, 
support, and retention; 

(D) include targets for school district performance, and 
specifically for selected campuses if the district program is not dis-
trictwide, that align to the components of the indices that comprise the 
state academic accountability system; and 

(E) be in accordance with program guidelines estab-
lished by the commissioner. 
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(2) If a school district fails to faithfully implement the lo-
cal educator excellence innovation plan as approved by the TEA, the 
commissioner may disqualify a school district from receiving a grant 
award from the EEIP the subsequent grant year. 

(3) If a school district fails to accurately keep and appro-
priately report performance measures or other EEIP requirements, the 
commissioner may disqualify a school district from receiving a grant 
award from the EEIP the subsequent grant year. 

(g) Amount of grant awards. 

(1) In accordance with the TEC, §21.703, each school dis-
trict selected to receive a competitively awarded grant under the EEIP 
is entitled to an award in an amount determined by considerations such 
as: 

(A) the scope of the approved educator excellence in-
novation plan; 

(B) the number of campuses within a district participat-
ing in the approved educator excellence innovation plan and the student 
enrollment of those campuses; and 

(C) other considerations to allow for the successful im-
plementation of the district's approved educator excellence innovation 
plan. 

(2) Award amounts may vary from one year to the next. 

(h) Award payments. 

(1) A school district may use grant funds awarded to the 
district under this program only to carry out purposes of the program 
as described by the TEC, §21.7011, in accordance with the district's 
local educator excellence innovation plan. 

(2) The use of grant funds may include, but is not limited 
to: 

(A) implementation and administration of a high-qual-
ity mentoring program for teachers in a teacher's first three years of 
classroom teaching using mentors who meet the qualifications pre-
scribed by the TEC, §21.458(b); 

(B) implementation of a teacher evaluation system us-
ing multiple measures that include: 

(i) the results of classroom observations, which may 
include student comments; 

(ii) the degree of student educational growth and 
learning; and 

(iii) the results of teacher self-evaluations; 

(C) to the extent permitted under the TEC, Chapter 25, 
Subchapter C, restructuring of the school day or school year to provide 
for embedded and collaborative learning communities for the purpose 
of professional development; 

(D) establishment of an alternative teacher compensa-
tion or retention system; 

(E) implementation of incentives designed to reduce 
teacher turnover; 

(F) funding for campus non-teaching positions dedi-
cated to acting as coaches or master teachers to facilitate leadership 
team meetings and educator meetings designed to promote and im-
plement proven strategies in the classroom and provide formative 
feedback to educators on a weekly basis; 

(G) funding for instructional coaches; and 

(H) implementation of strategies designed to bring 
prestige to the teaching profession, which may include but are not 
limited to establishing career pathways. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 29, 

2013. 
TRD-201304909 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Effective date: November 18, 2013 
Proposal publication date: September 6, 2013 
For further information, please call: (512) 475-1497 

TITLE 22. EXAMINING BOARDS 

PART 11. TEXAS BOARD OF NURSING 

CHAPTER 216. CONTINUING COMPETENCY 
22 TAC §216.3 
Introduction. The Texas Board of Nursing (Board) adopts 
an amendment to §216.3, relating to Requirements. Section 
216.3(c)(3) is adopted with changes to the proposed text pub-
lished in the August 16, 2013, issue of the Texas Register. (38 
TexReg 5214). 

Reasoned Justification. The Board formally proposed an 
amendment to §216.3(c)(3) in the August 16, 2013, issue of 
the Texas Register. In response to a written comment on 
the published proposal, the Board has changed some of the 
proposed language in the text of the rule as adopted. The 
changes, however, do not materially alter issues raised in the 
proposal, introduce new subject matter, or affect persons other 
than those previously on notice. Further, the Board believes 
that the changes address the commenter's stated concern. 

Summary of Changes 

The Board has changed some of the language in §216.3(c)(3) as 
adopted in response to a written comment. Although the com-
menter generally supports the requirement that an advanced 
practice registered nurse (APRN) who orders or prescribes con-
trolled substances must complete an additional three contact 
hours of continuing education related to prescribing controlled 
substances every biennium, the commenter suggests that the 
rule contain a start date for when an APRN must show com-
pliance with the new continuing education requirements. The 
Board agrees, and in response to this comment, has amended 
§216.3(c)(3) as adopted to clarify that the new continuing educa-
tion requirements will apply in every licensure cycle after January 
1, 2015. 

Background 

The amendment to §216.3(c)(3) is adopted pursuant to the 
Occupations Code §§157.0511, 301.151, 301.152, and 301.303 
and requires APRNs who prescribe controlled substances to 
complete an additional three hours of continuing education 
related to prescribing controlled substances each biennium. 
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The adopted amendment is necessary for consistency with the 
requirements of adopted new 22 TAC Chapter 222, relating 
to Advanced Practice Registered Nurses with Prescriptive 
Authority. The adoption of new Chapter 222 is being published 
elsewhere in this issue of the Texas Register. 

The Board proposed new Chapter 222 in the August 9, 2013, 
issue of the Texas Register (38 TexReg 4990). The new chap-
ter was primarily proposed in order to implement Senate Bill 
(SB) 406, enacted by the 83rd Texas Legislature, Regular Ses-
sion, effective November 1, 2013. SB 406 was intended to im-
prove the process by which physicians delegate and supervise 
the prescribing and/or ordering of drugs to APRNs and physi-
cian assistants. SB 406 also expands the scope of APRNs by 
authorizing APRNs to prescribe and/or order Schedule II con-
trolled substances in certain practice settings. The proposed 
new chapter contained additional continuing education require-
ments for APRNs who order or prescribe controlled substances. 
The amendment to §216.3 was originally proposed and is now 
adopted for consistency with the continuing education require-
ments in new Chapter 222, which are also adopted by the Board 
in this issue of the Texas Register. 

In addition to completing at least five contact hours of continu-
ing education in pharmacotherapeutics within the preceding bi-
ennium, adopted §216.3(c)(3) requires an APRN who orders or 
prescribes controlled substances to complete at least three ad-
ditional hours of continuing education related to prescribing con-
trolled substances in every licensure cycle after January 1, 2015. 

The Board has determined that targeted continuing education 
is reasonably related to the expanded scope of practice autho-
rized by SB 406. Pursuant to the provisions of SB 406, an APRN 
may order or prescribe Schedule II controlled substances under 
certain, specified conditions. The additional continuing educa-
tion required under adopted §216.3(c)(3) is intended to ensure 
that APRNs who prescribe controlled substances stay abreast 
of current industry practices, enhance their professional com-
petence, learn about new treatment regimens, and continually 
update their clinical skills. 

Although APRNs will be required to complete additional con-
tinuing education under the adopted rule, an APRN may com-
plete the additional continuing education in any area related to 
prescribing controlled substances. Thus, the Board anticipates 
that many different types of continuing education courses may 
meet the adopted new requirement. For instance, courses in 
pain management, content related to recognition of patients with 
addictions/pseudo addictions, and medical management of pa-
tients with conditions such as Attention Deficit Hyperactivity Dis-
order could appropriately meet the new continuing education re-
quirements. So long as the content of a course relates to the 
prescription of controlled substances in a meaningful way, the 
Board anticipates that the course would be sufficient to meet the 
new continuing education requirements. 

How the Adopted Section Will Function. 

Adopted §216.3(c)(3) requires an APRN who holds prescrip-
tive authority to complete, in addition to the requirements of 
§216.3(c), at least five additional contact hours of continuing ed-
ucation in pharmacotherapeutics. In every licensure cycle after 
January 1, 2015, the APRN who holds prescriptive authority and 
prescribes controlled substances must complete, in addition to 
the requirements of §216.3(c), at least three additional contact 
hours of continuing education related to prescribing controlled 
substances. 

Summary of Comments and Agency Response. 

Comment: A commenter representing the Coalition for Nurses 
in Advanced Practice supports requiring three additional hours 
of continuing education relating to prescribing controlled sub-
stances. The commenter believes the additional continuing ed-
ucation is consistent with discussions among legislators during 
the 83rd Texas Legislature as they debated and passed SB 406. 
The commenter believes the additional hours of continuing ed-
ucation helps APRNs continue to treat patients with the utmost 
care and safety. However, the commenter requests that the im-
plementation of the new requirements become effective no ear-
lier than January 1, 2015 to give APRNs time to identify and com-
plete the coursework necessary to comply with the new require-
ments. 

Agency Response: The Board agrees that requiring additional 
hours of continuing education is in the best interests of patients 
and the public and that APRNs who prescribe controlled sub-
stances should be educated regularly regarding the potential for 
controlled substance abuse and diversion and appropriate safe-
guards, regulations, and standards of care. Further, the Board 
agrees that the rule as adopted should establish a compliance 
date and has amended subsection (c)(3) of the rule text as sug-
gested by the commenter. 

Names of Those Commenting For and Against the Proposal. 
For: None. 

Against: None. 

For, with changes: The Coalition for Nurses in Advanced Prac-
tice. 

Neither for nor against, with changes: None. 

Statutory Authority. 

The amendment is adopted under the Occupations Code 
§§157.0511, 301.151, 301.152, and 301.303. 

Section 157.0511(b-1) provides that a physician may delegate 
the prescribing or ordering of a controlled substance listed in 
Schedule II as established by the commissioner of the Depart-
ment of State Health Services under Chapter 481, Health and 
Safety Code, only: (i) in a hospital facility-based practice under 
§157.054, in accordance with policies approved by the hospital 
's medical staff or a committee of the hospital's medical staff as 
provided by the hospital bylaws to ensure patient safety, and as 
part of the care provided to a patient who: (A) has been admit-
ted to the hospital for an intended length of stay of 24 hours or 
greater; or (B) is receiving services in the emergency department 
of the hospital; or (ii) as part of the plan of care for the treatment 
of a person who has executed a written certification of a termi-
nal illness, has elected to receive hospice care, and is receiving 
hospice treatment from a qualified hospice provider. 

Section 301.151 authorizes the Board to adopt and enforce rules 
consistent with Chapter 301 and necessary to: (i) perform its 
duties and conduct proceedings before the Board; (ii) regulate 
the practice of professional nursing and vocational nursing; (iii) 
establish standards of professional conduct for license holders 
Chapter 301; and (iv) determine whether an act constitutes the 
practice of professional nursing or vocational nursing. 

Section 301.152(a) states that "advanced practice registered 
nurse" means a registered nurse licensed by the board to 
practice as an advanced practice registered nurse on the basis 
of completion of an advanced educational program. The term 
includes a nurse practitioner, nurse midwife, nurse anesthetist, 
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and clinical nurse specialist. The term is synonymous with 
"advanced nurse practitioner" and "advanced practice nurse." 

Section 301.152(b) states that the Board shall adopt rules to: (i) 
license a registered nurse as an advanced practice registered 
nurse; (ii) establish: (A) any specialized education or training, 
including pharmacology, that an advanced practice registered 
nurse must have to prescribe or order a drug or device as dele-
gated by a physician under §157.0512 or §157.054; (B) a system 
for approving an advanced practice registered nurse to prescribe 
or order a drug or device as delegated by a physician under 
§157.0512 or §157.054 on the receipt of evidence of completing 
the specialized education and training requirement under para-
graph (A); and (C) a system for issuing a prescription authoriza-
tion number to an advanced practice registered nurse approved 
under paragraph (B); and (iii) concurrently renew any license or 
approval granted to an advanced practice registered nurse un-
der §301.152(b) and a license renewed by the advanced practice 
registered nurse under §301.301. 

Section 301.152(c) states that at a minimum, the rules adopted 
under §301.152(b)(2) must: (i) require completion of pharmacol-
ogy and related pathophysiology education for initial approval; 
and (ii) require continuing education in clinical pharmacology and 
related pathophysiology in addition to any continuing education 
otherwise required under §301.303. 

Section 301.303(a) states that the Board may recognize, pre-
pare, or implement continuing competency programs for license 
holders under Chapter 301 and may require participation in con-
tinuing competency programs as a condition of renewal of a li-
cense. The programs may allow a license holder to demonstrate 
competency through various methods, including: (i) completion 
of targeted continuing education programs; and (ii) considera-
tion of a license holder's professional portfolio, including certifi-
cations held by the license holder. 

Section 301.303(c) states that, if the Board requires participa-
tion in continuing education programs as a condition of license 
renewal, the Board by rule shall establish a system for the ap-
proval of programs and providers of continuing education. Sec-
tion 301.303(e) provides that the Board may adopt other rules 
as necessary to implement §301.303. 

Section 301.303(g) states that the Board by rule may estab-
lish guidelines for targeted continuing education required under 
Chapter 301. The rules adopted under §301.303(g) must ad-
dress: (i) the nurses who are required to complete the targeted 
continuing education program; (ii) the type of courses that sat-
isfy the targeted continuing education requirement; (iii) the time 
in which a nurse is required to complete the targeted continu-
ing education; (iv) the frequency with which a nurse is required 
to meet the targeted continuing education requirement; and (v) 
any other requirement considered necessary by the board. 

§216.3. Requirements. 

(a) A nurse must meet either the requirements of this subsec-
tion or subsection (b) of this section. A nurse may choose to complete 
20 contact hours of continuing education within the two years imme-
diately preceding renewal of registration in his or her area of practice. 
These hours shall be obtained by participation in programs approved 
by a credentialing agency recognized by the board. A list of these agen-
cies/organizations may be obtained from the board's office or web site. 

(b) A nurse must meet either the requirements of this subsec-
tion or subsection (a) of this section. A nurse may choose to demon-
strate the achievement, maintenance, or renewal of an approved na-

tional nursing certification in the nurse's area of practice. A list of ap-
proved national nursing certification criteria may be obtained from the 
board's office or web site. 

(c) Requirements for the Advanced Practice Registered Nurse. 
The licensee authorized by the board as an advanced practice registered 
nurse (APRN) is required to obtain 20 contact hours of continuing edu-
cation or attain, maintain or renew the national certification recognized 
by the board as meeting the certification requirement for the advanced 
practice registered nurse's role and population focus area of licensure 
within the previous two years of licensure. National certification as 
discussed in this section will only meet the requirement for licensure 
renewal. 

(1) The required hours are not in addition to the require-
ments of subsection (a) or (b) of this section. 

(2) The 20 contact hours of continuing education must be 
appropriate to the advanced specialty area and role recognized by the 
board. 

(3) The APRN who holds prescriptive authority must com-
plete, in addition to the requirements of this subsection, at least five 
additional contact hours of continuing education in pharmacotherapeu-
tics. In every licensure cycle after January 1, 2015, the APRN who 
holds prescriptive authority and prescribes controlled substances must 
complete, in addition to the requirements of this subsection, at least 
three additional contact hours of continuing education related to pre-
scribing controlled substances. 

(4) Category I Continuing Medical Education (CME) con-
tact hours will meet requirements as described in this chapter. 

(d) Forensic Evidence Collection. 

(1) Each nurse licensed in Texas and employed in an emer-
gency room (ER) setting on or after September 1, 2006 shall complete a 
minimum of two hours of continuing education relating to forensic ev-
idence collection, as required by the Occupations Code §301.306 and 
this subsection: 

(A) by September 1, 2008 for nurses to whom this re-
quirement applies who are employed in an ER setting on or before 
September 1, 2006; or 

(B) within two years of the initial date of employment 
in an ER setting. This requirement may be met through completion 
of approved continuing education activities, as set forth in §216.4 of 
this chapter (relating to Criteria for Acceptable Continuing Education 
Activity). 

(2) This requirement shall apply to nurses who work in an 
ER setting that is: 

(A) the nurse's home unit; 

(B) an ER unit to which the nurse "floats" or schedules 
shifts; or 

(C) a nurse employed under contractual, temporary, per 
diem, agency, traveling, or other employment relationship whose duties 
include working in an ER. 

(3) A licensed nurse in Texas who would otherwise be ex-
empt from CE requirements during the nurse's initial licensure or first 
renewal periods under §216.8(b) or (c) of this chapter (relating to Re-
licensure Process) shall comply with the requirements of this section. 
This is a one-time requirement for each nurse employed in an ER set-
ting. In compliance with §216.7(b) of this chapter (relating to Respon-
sibilities of Individual Licensee), each licensee is responsible for main-
taining records of CE attendance. Validation of course completion in 
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Forensic Evidence Collection should be retained by the nurse indefi-
nitely, even if a nurse changes employment. 

(4) The minimum 2 hours of continuing education require-
ment shall include information relevant to forensic evidence collec-
tion and age or population-specific nursing interventions that may be 
required by other laws and/or are necessary in order to assure evi-
dence collection that meets requirements under the Government Code 
§420.031 regarding use of a service-approved evidence collection kit 
and protocol. Content may also include but is not limited to documenta-
tion, history-taking skills, use of sexual assault kit, survivor symptoms, 
and emotional and psychological support interventions for victims. 

(5) The required hours under this subsection are included 
in the continuing education requirements for nurses. 

(e) A nurse who is 65 years old or older and who holds or is 
seeking to hold a valid volunteer retired (VR) nurse authorization in 
compliance with the Occupations Code §112.051 and §217.9(d) of this 
title (relating to Inactive Status): 

(1) Must have completed at least 10 hours of continuing ed-
ucation as defined in this chapter during the previous biennium, unless 
the nurse also holds valid recognition as an advanced practice regis-
tered nurse or is a Volunteer Retired Registered Nurse (VR-RN) with 
advanced practice authorization in a given role and specialty in the 
State of Texas. 

(2) Must have completed at least 20 hours of CE as defined 
in this chapter if authorized by the board in a specific advanced practice 
role and specialty. The 20 hours of CE must meet the same criteria as 
APRN CE defined under subsection (c) of this section. An APRN au-
thorized as a VR-RN with APRN authorization may not hold prescrip-
tive authority. This does not preclude a registered nurse from placing 
his/her APRN authorization on inactive status and applying for autho-
rization only as a VR-RN. 

(3) Is exempt from fulfilling targeted CE requirements 
except as required for volunteer retired advanced practice registered 
nurses. 

(f) Tick-Borne Diseases. An APRN, whose practice includes 
the treatment of tick-borne diseases, is encouraged to participate in con-
tinuing education relating to the treatment of tick-borne diseases. The 
continuing education course(s) should contain information relevant to 
treatment of the disease within the role and population focus area appli-
cable to the APRN and may represent a spectrum of relevant medical 
clinical treatment relating to tick-borne disease. Completion of con-
tinuing medical education in the treatment of tick-borne disease that 
meets the requirements of this subsection shall be credited as continu-
ing education under this chapter. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 31, 

2013. 
TRD-201304982 
Jena Abel 
Assistant General Counsel 
Texas Board of Nursing 
Effective date: November 20, 2013 
Proposal publication date: August 16, 2013 
For further information, please call: (512) 305-6822 

CHAPTER 222. ADVANCED PRACTICE 
REGISTERED NURSES WITH PRESCRIPTIVE 
AUTHORITY 
22 TAC §§222.1 - 222.12 
Introduction. The Texas Board of Nursing (Board) adopts the 
repeal of Chapter 222, §§222.1 - 222.12, concerning Advanced 
Practice Registered Nurses with Prescriptive Authority. The re-
peal is adopted without changes to the proposed text published 
in the August 9, 2013, issue of the Texas Register (38 TexReg 
4989) and will not be re-published herein. 

Reasoned Justification. This repeal is necessary because the 
Board is simultaneously adopting a new chapter concerning ad-
vanced practice registered nurses (APRNs) with prescriptive au-
thority. The adopted new chapter, also entitled Advanced Prac-
tice Registered Nurses with Prescriptive Authority, is necessary 
to implement the provisions of Senate Bill (SB) 406, which was 
enacted by the 83rd Texas Legislature, Regular Session, effec-
tive November 1, 2013. The adopted new chapter also clari-
fies the Board's endorsement and enforcement processes and 
requires APRNs who prescribe controlled substances to com-
plete an additional three hours of continuing education related 
to prescribing controlled substances each biennium. Although 
the Board is repealing existing Chapter 222 and adopting a new 
chapter in its place, many of the provisions of the former chap-
ter are incorporated into the adopted new chapter and remain 
unchanged from their former structure. The Board has chosen 
to repeal the existing version of Chapter 222 and adopt a new 
chapter, primarily due to the many organizational changes of the 
chapter. The adoption of the new chapter is being published 
elsewhere in this issue of the Texas Register, in conjunction with 
this adopted repeal. 

How the Sections Will Function. The adoption of the repeal will 
allow for the adoption of a new chapter that implements the re-
quirements of SB 406, clarifies the Board's endorsement and 
enforcement processes, and implements new continuing educa-
tion requirements for APRNs who order or prescribe controlled 
substances. 

Summary of Comments and Agency Response. The Board did 
not receive any comments on the proposed repeal. 

Statutory Authority. The repeal of §§222.1 - 222.12 is adopted 
under the Occupations Code §301.151. 

Section 301.151 provides that the Board may adopt and enforce 
rules consistent with Chapter 301 and necessary to: (i) perform 
its duties and conduct proceedings before the Board; (ii) regulate 
the practice of professional nursing and vocational nursing; (iii) 
establish standards of professional conduct for license holders 
under Chapter 301; and (iv) determine whether an act consti-
tutes the practice of professional nursing or vocational nursing. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 31, 

2013. 
TRD-201304981 
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Jena Abel 
Assistant General Counsel 
Texas Board of Nursing 
Effective date: November 20, 2013 
Proposal publication date: August 9, 2013 
For further information, please call: (512) 305-6822 

22 TAC §§222.1 - 222.10 
Introduction. The Texas Board of Nursing (Board) adopts new 
Chapter 222, §§222.1 - 222.10, concerning Advanced Practice 
Registered Nurses with Prescriptive Authority, in conjunction 
with the repeal of existing Chapter 222, also entitled Advanced 
Practice Registered Nurses with Prescriptive Authority. Sec-
tions 222.1, 222.3 -222.8 and 222.10 are being adopted with 
changes to the proposed text as published in the August 9, 
2013, issue of the Texas Register (38 TexReg 4990). Section 
222.2 and §222.9 are being adopted without changes and will 
not be republished. The adopted repeal of Chapter 222 is being 
published elsewhere in this issue of the Texas Register without 
changes to the proposed text published in the August 9, 2013, 
issue of the Texas Register. 

Reasoned Justification. The Board formally proposed new 
Chapter 222 in the August 9, 2013, issue of the Texas Register 
(38 TexReg 4990). A public hearing on the rule proposal was 
held on September 13, 2013. In response to written comments 
on the published proposal and comments received during the 
public hearing, the Board has changed some of the proposed 
language in the text of the rule as adopted. The changes, 
however, do not materially alter issues raised in the proposal, 
introduce new subject matter, or affect persons other than 
those previously on notice. Further, the Board believes that the 
changes address many of the commenters' stated concerns. 

Summary of Changes 

General Comments. The Board received a general comment on 
the proposed rule that the terminology used throughout the rule 
text should be standardized as much as possible, particularly re-
garding the terms "prescribe"; "prescription drug order"; "drug"; 
and "APRN with valid prescription authorization number"; "APRN 
with full licensure and valid authorization number"; and "APRN 
with full licensure". The Board agrees with the comment and has 
made changes throughout the rule text as adopted to ensure that 
consistent terminology is used throughout the rule. Further, as 
suggested by the commenter, the Board has replaced the terms 
"prescribe" with "order or prescribe"; "drugs" with "drugs or de-
vices"; "prescription drug order" with "prescription drug order and 
medication order"; and "APRN with valid prescription authoriza-
tion number"; "APRN with full licensure and valid authorization 
number"; and "APRN with full licensure" with "APRN with full li-
censure and a valid prescription authorization number". 

Commenters also generally recommended removing references 
to the word "site" from the rule text because SB 406 eliminated 
the "site based" model and "site based" terminology is not used 
in SB 406. The Board agrees with the comments and has elimi-
nated references to the term "site" from the rule text as adopted. 

Commenters also recommended replacing the term "collaborat-
ing physician" in the rule text with "authorizing physician" or "del-
egating physician". In response to these comments, the Board 
has replaced the term "collaborating physician" with the term 
"delegating physician" in the rule text as adopted. The Board has 

determined that the term "delegating physician" is more consis-
tent with the terminology of the Occupations Code Chapter 157 
(relating to Authority of Physician to Delegate Certain Medical 
Acts) and SB 406. 

§222.1 

The Board has made several changes to §222.1 as adopted 
in response to comments. First, commenters stated that the 
proposed definitions of the terms "advanced practice registered 
nurse"; "controlled substance"; "dangerous drug"; "device"; 
"medication order"; "non-prescription drug"; "physician group 
practice"; "prescribe or order a drug or device"; "prescription 
drug"; and "prescriptive authority agreement" should track 
the language of SB 406 as closely as possible. The Board 
agrees with the comments and has amended the definitions in 
§222.1(4), (6), (7), (8), (15), (16), (17), (20), (21), and (22) as 
adopted in order to more closely track the statutory language of 
SB 406. 

Another commenter suggested deleting the proposed definitions 
of the terms "durable medical equipment", "general hospital", 
and "special hospital" because these definitions are not neces-
sary and/or are not relevant to an advanced practice registered 
nurse (APRN) prescribing or ordering drugs or devices under 
SB 406. In response to this comment, the Board has deleted 
definitions of the terms "durable medical equipment", "general 
hospital", and "special hospital" from §222.1 as adopted. 

Commenters also stated that the proposed definitions of the 
terms "facility based practice" and "protocols or other written 
authorization" should be more consistent with the terminology 
used by the Texas Medical Board in its proposed rules relating 
to the implementation of SB 406 and with the intent of SB 
406. In response to these comments, the Board has amended 
§222.1(10) as adopted for consistency with the definition of the 
term "facility based practice" proposed by the Texas Medical 
Board in its published rule proposal (38 TexReg 5985). Further, 
the Board has amended §222.1(23) as adopted to include 
additional language from the Texas Medical Board's proposed 
definition of the term "protocols" in order to promote consis-
tency between the two rules, should the Texas Medical Board's 
proposed rule be adopted without changes. 

§222.3 

The Board has changed some of the language in §222.3 as 
adopted in response to comments. Although the commenters 
generally support the requirement that an APRN who orders or 
prescribes controlled substances must complete an additional 
three contact hours of continuing education related to prescrib-
ing controlled substances every biennium, the commenters 
suggested that the rule contain a start date for when an APRN 
must show compliance with the new continuing education re-
quirements. Further, the commenters requested that the section 
clarify that the additional three hours of continuing education 
relating to prescribing controlled substances is in addition to the 
continuing education required only under 22 Texas Administra-
tive Code §216.3(c)(1) and (2). In response to these comments, 
the Board has amended §222.3(b) as adopted to clarify that 
the new continuing education requirements will apply in every 
licensure cycle after January 1, 2015. Further, the Board has 
added additional language in §222.3(c) as adopted to clarify 
that the new continuing education requirements in §222.3(b) are 
in addition to the continuing education required under 22 Texas 
Administrative Code Chapter 216 for APRNs. 

§222.4 
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The Board has modified the language in §222.4(a)(1)(B) and (2) 
as adopted in response to comments. One commenter stated 
that the proposed rule text should be amended to reflect that 
APRNs must comply with either the chart review requirements 
in the prescriptive authority agreement or the requirements in 
the facility based written protocols or other written authorization, 
but not both. A second commenter stated that the rules should 
reflect that the prescriptive authority agreement, and not the 
Board's rules, dictate the requirements for periodic face to 
face meetings, since the prescriptive authority agreement may 
include additional or more prescriptive requirements than the 
minimum requirements set forth in SB 406. The Board agrees 
with both comments and has amended §222.4(a)(1)(B) as 
adopted to clarify that APRNs must comply with either the chart 
review requirements and periodic face to face meetings set 
forth in the prescriptive authority agreement or the requirements 
set forth in the facility based written protocols or other written 
authorization, but not both. Further, because the Board agrees 
that a prescriptive authority agreement may contain additional or 
more prescriptive requirements than the requirements set forth 
in SB 406 (which establishes the minimal requirements for the 
agreement), the Board has amended §222.4(a)(2) as adopted 
to clarify that an APRN must comply with the requirements for 
chart reviews and periodic face to face meetings set forth in the 
prescriptive authority agreement. 

§222.5 

Commenters suggested re-wording §222.5(a) so that the sub-
section does not imply that a prescriptive authority agreement is 
the only delegation mechanism that can be used to authorize an 
APRN to prescribe or order drugs or devices. The Board agrees 
and has amended §222.5(a) as adopted to clarify that a prescrip-
tive authority agreement is a mechanism by which an APRN may 
be delegated the authority to order or prescribe drugs or devices 
by a physician, but it is not the only mechanism for such lawful 
delegation. 

Commenters also objected to the definition of "good standing" in 
the proposed rule text. Commenters expressed concerned that 
the proposed definition is too limiting and could categorically 
preclude some APRNs from executing prescriptive authority 
agreements, even if they are only under Board investigation, 
and a final disciplinary order has not been entered against 
them. The Board generally agrees with the comments and has 
modified the language in §222.5(b)(1) as adopted to clarify that 
an APRN's eligibility to enter into a prescriptive authority agree-
ment will be based upon the licensure status of the APRN and 
whether the APRN's license and/or prescriptive authorization 
number is encumbered by a disciplinary action. The adopted 
standard is much less limiting than the standard originally 
proposed by the Board and is intended to alleviate some of the 
commenter's stated concerns. 

Commenters also suggested that the language of proposed 
§222.5(c)(8) be re-worded to more closely reflect the statutory 
language and to ensure that the reader knows immediately that 
designating an alternate physician/s is not required by the rule. 
Another commenter also suggested that the proposed language 
track the language of SB 406 directly so that the specifics of 
the statute are clearly reflected in the rule. The Board agrees 
with the comments and has amended §222.5(c)(8) as adopted 
to track the language of the statute verbatim. 

A commenter suggested adding language to the rule to empha-
size that SB 406 authorizes credit for time a delegating physician 
and an APRN practiced together prior to the effective date of the 

bill. The commenter further stated that not addressing the credit 
in the rule may result in some APRNs not realizing the credit is 
available. The Board agrees and has amended the rule text as 
adopted in order to include a new subsection, §222.5(m), which 
tracks the language of the statute verbatim regarding credit for 
time a delegating physician and an APRN practiced together 
prior to the effective date of SB 406. 

One commenter stated that §222.5(f) as proposed should be 
clarified to reflect that an alternate physician, if any, must be 
designated in the prescriptive authority agreement. Further, an-
other commenter stated that the proposed rule text limits the 
participation of alternate physicians in quality assurance meet-
ings to those in physician group practices only, although the lan-
guage of the bill seems to permit a broader application. The 
Board agrees with the comments and has modified §222.5(f) as 
adopted to clarify that the designation of an alternate physician 
must be included in the prescriptive authority agreement. Fur-
ther, the Board has removed the language from the subsection 
as adopted that may have suggested that the participation of 
an alternate physician is limited to only those in physician group 
practices. 

One commenter suggested adding a statutory reference to 
§222.5(i) to make clear that a party may not waive, void, or 
nullify any provision of the rule or the statute. In response 
to this comment, the Board has included a reference to the 
Occupations Code §157.0512 and §157.0513 in §222.5(i) as 
adopted. 

§222.6. 

A commenter suggested removing the word "site" from the title 
of the section as proposed, as well as from the section itself. The 
Board agrees with the comment and has removed references to 
"site" throughout the entire rule as adopted. 

Another commenter pointed out a typographical error in 
§222.6(a)(1) as proposed, and the Board has modified 
§222.6(a)(1) as adopted to correctly reference §222.5, as 
pointed out by the commenter. 

One commenter also recommended modifying the formatting 
of the paragraph in order to clarify the Board's intent regarding 
whether written authorization used for prescriptive authority 
must be in accordance with facility policy and reviewed annually. 
Another commenter suggested specifically addressing the issue 
of prescriptive authority agreements in facility based practices in 
the section. The Board generally agrees with the comments and 
has amended §222.6(a) as adopted to clarify that an APRN with 
full licensure and a valid prescriptive authorization number may 
order or prescribe a drug or device at a facility based practice 
pursuant to either a prescriptive authority agreement or through 
protocols or other written authorization developed in accor-
dance with facility medical staff policies. Further, §222.6(a)(1) 
as adopted clarifies that, if ordering or prescribing at a facility 
based practice pursuant to a prescriptive authority agreement, 
an APRN must maintain a prescriptive authority agreement 
that meets the requirements of §222.5, as adopted. Adopted 
§222.6(a)(2) has been amended to clarify the requirements that 
apply when an APRN orders or prescribes at a facility based 
practice pursuant to protocols or other written authorization 
developed in accordance with facility medical staff policies. 
The specific requirements are set forth in §222.6(a)(2)(A) -
(D) as adopted. Further, §222.6(b) as adopted includes the 
definition of the term "protocols or other written authorization" 
for additional clarity in the subsection. Finally, the Board has 
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added new §222.6(c) as adopted to further clarify the use of 
prescriptive authority agreements in facility based practices. 
This new subsection is consistent with the statutory language 
of the Occupations Code §157.054(b-1). 

§222.7. 

A commenter suggested that the last sentence of proposed 
§222.7 be deleted because it appears inappropriate in the 
section. Another commenter stated that the proposed section 
should refer to the requirements of proposed §222.8 specifi-
cally because the requirements in §222.8 pertain to controlled 
substances. Based upon the comments received, the Board 
believes that the requirements of the section should be clarified. 
First, the Board has amended the title of the adopted section 
to specify that the section relates to an APRN's authority to 
order and prescribe non-prescription drugs, dangerous drugs, 
and devices. The Board has also modified the language of the 
section as adopted in an effort to clarify that an APRN may 
order or prescribe non-prescription drugs, dangerous drugs, 
and devices by meeting the standards and requirements of the 
adopted chapter. However, if the APRN wishes to also order 
or prescribe controlled substances, the adopted language of 
the section makes clear that the APRN must also meet the 
additional requirements of adopted §222.8, which sets forth the 
specific requirements that the APRN must meet in order to be 
eligible to order or prescribe controlled substances. 

§222.8. 

Based upon comments regarding §222.7 as proposed, and the 
changes made by the Board in response to those comments, the 
Board has also modified the title of §222.8 as adopted in order 
to further distinguish the specific requirements that apply to an 
APRN who wishes to order and prescribe controlled substances. 

Additionally, one commenter stated that §222.8(a) and (d) as 
proposed are unnecessarily redundant and recommends delet-
ing subsection (d) from the rule text. The Board agrees with the 
comment and has deleted subsection(d) from the adopted rule 
text. 

§222.10. 

One commenter recommended changing the term "sign pre-
scription drug orders" in proposed §222.10(f) to "order or 
prescribe" for consistency with SB 406. The Board agrees 
with this comment and has made the suggested change in 
§222.10(f) as adopted. 

The Board declines to make the commenters' remaining re-
quested changes and the Board has specifically addressed 
those comments in the portion of this rule adoption entitled 
"Summary of Comments and Agency Response." 

Background 

The new chapter is adopted under the authority of the Occu-
pations Code Chapter 157 and §§301.151, 301.152, 301.452, 
301.453, and 301.4531 and is necessary to implement Senate 
Bill (SB) 406, which was enacted by the 83rd Texas Legisla-
ture, Regular Session, effective November 1, 2013. The adopted 
new chapter also clarifies the Board's endorsement and enforce-
ment process and requires APRNs who prescribe controlled sub-
stances to complete an additional three hours of continuing ed-
ucation related to prescribing controlled substances each bien-
nium. Although the Board is repealing existing Chapter 222 and 
adopting a new chapter in its place, many of the provisions of the 
former chapter are incorporated into the adopted new chapter 

and remain unchanged from their former structure. The Board 
has chosen to repeal the existing version of Chapter 222 and 
adopt a new chapter, primarily due to the many organizational 
changes of the chapter. 

SB 406 

Many of the changes in the adopted new chapter result from 
the enactment of SB 406. SB 406 was intended to improve the 
process by which physicians delegate and supervise the pre-
scribing or ordering of drugs to APRNs and physician assistants. 
Further, SB expands the scope of APRNs by authorizing APRNs 
to prescribe or order Schedule II controlled substances in certain 
practice settings. SB 406 also eliminates alternate practice site 
and primary practice site requirements and authorizes the use 
of a prescriptive authority agreement for physician delegation of 
ordering and/or prescribing drugs and devices. Further, SB 406 
continues to recognize the use of protocols or other written au-
thorization for physician delegation of ordering and/or prescrib-
ing drugs and devices in facility based practices. Finally, SB 
406 requires collaboration among the Board, the Texas Medical 
Board, and the Texas Physician Assistant Board regarding the 
sharing of disciplinary information and maintaining public lists of 
practitioners who have entered into prescriptive authority agree-
ments. 

Collaboration 

The adopted provisions were considered by the Advanced Prac-
tice Nursing Advisory Committee (Committee) on May 31, 2013. 
The Committee reviewed SB 406 and considered its impact on 
the prescriptive authority of APRNs in this state. Following its 
discussions of the proposed new chapter and SB 406, the Com-
mittee voted to approve the proposed new provisions and rec-
ommended their adoption to the Board, with one exception. In-
stead of requiring additional continuing education for APRNs 
who prescribe controlled substances, the Committee voted to 
recommend that the Board encourage, but not require, APRNs 
who prescribe controlled substances to complete pharmacother-
apeutics continuing education activities related to controlled sub-
stances. 

Board Staff also met with Staff of the Texas Medical Board to 
discuss the provisions of SB 406 and their implication. Following 
preliminary discussions, Board Staff felt that the provisions of the 
proposed new chapter were consistent with the Texas Medical 
Board's interpretation and projected implementation of SB 406. 
As a result, Staff recommended the proposed new requirements 
to the Board at its July 2013 meeting. The Board considered 
the proposed new requirements, the Committee's recommenda-
tions, and Staff's recommendations at its July 2013 meeting. Fol-
lowing discussion and deliberation, the Board determined that it 
was appropriate to require additional continuing education for 
APRNs who prescribe controlled substances. The Board then 
voted to approve the publication of the proposed new chapter in 
the Texas Register. 

The proposal of new Chapter 222 and the proposed repeal of 
existing Chapter 222 was published in the Texas Register on Au-
gust 9, 2013, and the public comment period ended on Septem-
ber 9, 2013. A rule hearing was held on September 13, 2013, 
in order to receive public testimony on the proposed new chap-
ter. The Board considered the written comments received on 
proposed new Chapter 222 and the oral testimony given at the 
September 13, 2013, rule hearing at its October 17-18, 2013, 
meeting. After discussion and deliberation, the Board voted to 
approve the adoption of new Chapter 222, with changes from 
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the published rule text. Further, the Board voted to approve the 
adoption of the repeal of existing Chapter 222, without changes 
from the published proposal. 

Overview of New Chapter 222. 

Adopted new §222.1 sets forth the definitions of the terms to be 
used throughout the new chapter. 

Adopted new §222.2 sets forth the requirements that an APRN 
must meet in order to receive a prescription authorization num-
ber. The requirements in adopted new §222.2 are similar to 
the former provisions of Chapter 222, except that the require-
ments related to practice sites have been eliminated from the 
adopted rule for consistency with the provisions of SB 406. Un-
der the adopted section, applicants must have full licensure from 
the Board to practice as an APRN; must file an application with 
the Board; and must submit evidence of the successful comple-
tion of specified graduate level courses to the Board. Further, 
adopted new §222.2 clarifies that an APRN applying for prescrip-
tive authority in this state based upon his/her advanced practice 
licensure and prescriptive authority issued in another state (by 
endorsement) must provide evidence to the Board that all edu-
cation requirements for prescriptive authority in this state have 
been met. 

Adopted new §222.3 sets forth the requirements that an APRN 
must meet in order to renew his/her prescriptive authority. In 
addition to completing at least five contact hours of continuing 
education in pharmacotherapeutics within the preceding bien-
nium, the adopted new section requires APRNs who order or 
prescribe controlled substances to complete at least three addi-
tional hours of continuing education related to prescribing con-
trolled substances in every licensure cycle after January 1, 2015. 

The Board has determined that targeted continuing education 
is reasonably related to the expanded scope of practice autho-
rized by SB 406. Pursuant to the provisions of SB 406, an APRN 
may order or prescribe Schedule II controlled substances un-
der certain, specified conditions. The additional continuing ed-
ucation required under adopted §222.3(b) is intended to ensure 
that APRNs who prescribe controlled substances stay abreast 
of current industry practices, enhance their professional com-
petence, learn about new treatment regimens, and continually 
update their clinical skills. 

Although APRNs will be required to complete additional con-
tinuing education under the adopted rule, an APRN may com-
plete the additional continuing education in any area related to 
prescribing controlled substances. Thus, the Board anticipates 
that many different types of continuing education courses may 
meet the adopted new requirement. For instance, courses in 
pain management, content related to recognition of patients with 
addictions/pseudo addictions, and medical management of pa-
tients with conditions such as Attention Deficit Hyperactivity Dis-
order could appropriately meet the new continuing education re-
quirements. So long as the content of a course relates to the 
prescription of controlled substances in a meaningful way, the 
Board anticipates that the course would be sufficient to meet the 
new continuing education requirements. 

Adopted new §222.4 addresses the minimum standards appli-
cable to an APRN who prescribes or orders drugs or devices 
pursuant to physician delegation. SB 406 authorizes the use of 
a prescriptive authority agreement to effectuate such delegation, 
in addition to the use of protocols or other written authorization in 
a facility based practice. Consistent with the bill's requirements, 
the adopted provisions of §222.4 require the use of a prescriptive 

authority agreement in all settings where an APRN seeks to or-
der or prescribe drugs or devices through physician delegation, 
except for facility based practices, where either a prescriptive 
authority agreement or protocols or other written authorization 
may be utilized. 

In settings where a prescriptive authority agreement is utilized, 
SB 406 prescribes the particular requirements that the prescrip-
tive authority agreement must meet. In addition to several other 
requirements, SB 406 requires periodic face to face meetings 
between the APRN and the physician who delegates the act 
of prescribing and/or ordering drugs and devices to the APRN 
through a prescriptive authority agreement. While SB 406 sets 
forth the minimum requirements that must be included in a pre-
scriptive authority agreement, the parties to a prescriptive au-
thority agreement may also include more stringent provisions in 
the agreement, including additional provisions related to chart 
reviews and periodic face to face meetings. As such, adopted 
new §222.4 makes clear that an APRN must comply with all of 
the requirements of the prescriptive authority agreement, includ-
ing those related to chart review and periodic face to face meet-
ings. Further, for an APRN who orders or prescribes drugs or 
devices under facility based protocols or other written authoriza-
tion, adopted new §222.4 clarifies that the APRN must comply 
with the requirements set forth in the protocols or other written 
authorization. Also pursuant to SB 406, adopted new §222.4 
requires an APRN to cooperate with Board representatives or 
representatives from the Texas Medical Board during any audit 
or inspection relating to the operation and implementation of a 
prescriptive authority agreement. 

The remaining provisions of adopted new §222.4 contain es-
sentially the same requirements as former Chapter 222 regard-
ing prescription information, generic substitution, off label use, 
and prescribing medications for sexually transmitted diseases 
for partners of an established patient. 

Adopted new §222.5 contains the requirements applicable to a 
prescriptive authority agreement. A prescriptive authority agree-
ment is the mechanism by which a physician may delegate the 
authority to order or prescribe drugs or devices to an APRN in 
all practice settings, except for facility based practices, where 
protocols or other written authorization may also be utilized. SB 
406 sets forth the specific requirements that apply to the use of 
a prescriptive authority agreement. Consistent with the provi-
sions of SB 406, adopted new§222.5 sets forth the minimum re-
quirements that a prescriptive authority agreement must meet. 
Further, the adopted section requires an APRN to be in good 
standing with the Board in order to enter into a prescriptive au-
thority agreement. "Good standing", as defined under adopted 
new §222.5(b)(1), means that an APRN's license and prescrip-
tive authorization number are not encumbered by a disciplinary 
action. 

Further, although a prescriptive authority agreement must meet 
the requirements of adopted new §222.5, the agreement may 
also include additional provisions or information agreed to by 
the delegating physician and APRN, including any provision that 
may have been previously included in protocols or other written 
authorization. 

The provisions of adopted new §222.6 set forth the requirements 
that apply when an APRN wishes to order or prescribe a drug or 
device at a facility based practice pursuant to physician delega-
tion. Both SB 406 and the adopted new chapter recognize that 
either a prescriptive authority agreement or protocols or other 
written authorization may be utilized in a facility based practice 

ADOPTED RULES November 15, 2013 38 TexReg 8215 



for physician delegation. The provisions of adopted new §222.6 
set forth the requirements applicable to the use of each mecha-
nism in a facility based practice. 

Under the provisions of adopted new §222.6(a)(1), if an APRN 
orders or prescribes at a facility based practice pursuant to a 
prescriptive authority agreement, the APRN must maintain a 
prescriptive authority agreement that meets the requirements 
of adopted new §222.5. If an APRN orders or prescribes at 
a facility based practice pursuant to protocols or other written 
authorization, the APRN must meet the requirements set forth 
in adopted new §222.6(a)(2). Further, adopted new §222.6(c) 
has been added to the rule as adopted in order to clarify the 
delegation of prescribing or ordering drugs or devices at a 
facility based practice. 

Adopted new §222.7 clarifies that APRNs with a valid pre-
scription authorization number are eligible to order or prescribe 
non-prescription drugs, dangerous drugs, and devices, includ-
ing durable medical equipment, provided that the APRN meets 
the applicable standards and requirements of the chapter. How-
ever, in order for the APRN to also be eligible to order and/or 
prescribe controlled substances, the adopted rule makes clear 
that the APRN must also meet the requirements of adopted new 
§222.8. 

Adopted new §222.8 sets forth the requirements that apply when 
an APRN wishes to order or prescribe controlled substances. 
Consistent with the former provisions of Chapter 222, an APRN 
may order or prescribe controlled substances in Schedules III 
through V, pursuant to certain limitations. First, the prescription 
may not exceed a 90 day supply, including a refill of the pre-
scription. The adopted new section clarifies that this limitation 
applies to a prescription, either in the form of a new prescription 
or in the form of a refill, for the same controlled substance that 
a patient has been previously issued within a 90 day time pe-
riod. Therefore, an APRN may not circumvent the limitations of 
this section by writing a new prescription for the same controlled 
substance for longer than 90 days without consulting with the 
APRN's delegating physician and documenting the consultation 
in the patient's chart. Limitations relating to the prescription of 
a controlled substance for a child less than two years of age re-
main unchanged from the former provisions of Chapter 222. 

SB 406 authorizes APRNs to prescribe Schedule II controlled 
substances in certain circumstances. Consistent with this ex-
panded authority, adopted new §222.8(c) authorizes APRNs to 
prescribe Schedule II controlled substances in a hospital facil-
ity-based practice for a patient who has been admitted to the 
hospital for an intended length of stay of 24 hours or greater or 
is receiving services in the emergency department of the hospi-
tal or as part of the plan of care for a patient who is receiving 
hospice treatment from a qualified hospice provider. 

Adopted new §222.9 contains substantially similar requirements 
as former Chapter 222, with slight modifications made to address 
the use of prescriptive authority agreements. The provisions of 
this section address the requirements for obtaining and distribut-
ing drug samples. 

Finally, new adopted §222.10 clarifies that an APRN may be sub-
ject to disciplinary action by the Board for ordering and/or pre-
scribing in a manner that is inconsistent with the standard of care 
and/or for violating a provision of the adopted new chapter. Fur-
ther, the new section outlines examples of behavior that may 
subject an APRN to discipline and identifies the procedures that 
will be followed if an APRN becomes the subject of a Board in-

vestigation and/or receives a disciplinary order from the Board. 
The remaining provisions of new §222.10 also set forth the re-
sponsibilities of the Board, the Texas Medical Board, and the 
Texas Physician Assistant Board regarding the regulation of del-
egation and supervision of prescriptive authority. 

How the Adopted Sections Will Function. 

The title of new Chapter 222 is Advanced Practice Registered 
Nurses with Prescriptive Authority. 

Adopted new §222.1 sets forth the definitions used in the new 
chapter. 

Adopted new §222.2(a) sets forth the requirements an RN must 
meet in order to be issued a prescription authorization number 
to prescribe or order a drug or device. Specifically, an RN must 
have full licensure from the Board to practice as an APRN and 
file a complete application for prescriptive authority and submit 
such evidence as required by the Board to verify successful com-
pletion of graduate level courses in advanced pharmacothera-
peutics, advanced pathophysiology, advanced health assess-
ment, and diagnosis and management of diseases and condi-
tions within the role and population focus area. 

Nurse Practitioners, Nurse-Midwives, and Nurse Anesthetists 
will be considered to have met the course requirements of 
adopted new §222.2 on the basis of courses completed in 
the advanced practice nursing educational program. Clinical 
Nurse Specialists must submit documentation of successful 
completion of separate, dedicated, graduate level courses in the 
content areas described in adopted new §222.2. These courses 
shall be academic courses with a minimum of 45 clock hours per 
course from a nursing program accredited by an organization 
recognized by the Board. Clinical Nurse Specialists who were 
previously approved by the Board as APRNs by petition on the 
basis of completion of a non-nursing master's degree shall not 
be eligible for prescriptive authority. 

Adopted new §222.2(b) provides that APRNs applying for 
prescriptive authority on the basis of endorsement of advanced 
practice licensure and prescriptive authority issued in another 
state must provide evidence that all education requirements for 
prescriptive authority in this state have been met. 

Adopted new §222.3(a) requires an APRN to renew his/her priv-
ilege to sign prescription drug orders and medication orders in 
conjunction with his/her RN and advanced practice license re-
newal application. 

Adopted new §222.3(b) requires an APRN seeking to maintain 
his/her prescriptive authority to complete at least five contact 
hours of continuing education in pharmacotherapeutics within 
the preceding biennium. For APRNs who order or prescribe con-
trolled substances, adopted new §222.3(b) requires the APRN to 
complete at least 3 additional contact hours of continuing educa-
tion related to prescribing controlled substances in every licen-
sure cycle after January 1, 2015. 

Adopted new §222.3(c) makes clear that the continuing educa-
tion requirements in new §222.3(b) are in addition to the contin-
uing education required under Chapter 216 of this title (relating 
to Continuing Competency) for APRNs. 

Adopted new §222.4(a) provides that an APRN with full licen-
sure and a valid prescription authorization number is authorized 
to order or prescribe only those drugs or devices that are: (i) 
authorized by a prescriptive authority agreement or, if practicing 
in a facility-based practice, authorized by either a prescriptive 
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authority agreement or protocols or other written authorization; 
and (ii) ordered or prescribed for patient populations within the 
accepted scope of professional practice for the APRN's license. 
Further, the APRN must comply with the requirements for chart 
reviews and periodic face to face meetings set forth in the pre-
scriptive authority agreement or comply with the requirements 
set forth in protocols or other written authorization, if ordering 
or prescribing drugs or devices under facility based protocols or 
other written authorization. 

Adopted new §222.4(b) requires the format and essential ele-
ments of a prescription drug order to comply with the require-
ments of the Texas State Board of Pharmacy. Further, the fol-
lowing information must be provided on each prescription: (i) the 
patient's name and address; (ii) the name, strength, and quantity 
of the drug to be dispensed; (iii) directions to the patient regard-
ing taking of the drug and the dosage; (iv) the intended use of 
the drug, if appropriate; (v) the name, address, and telephone 
number of the physician with whom the APRN has a prescrip-
tive authority agreement or facility-based protocols or other writ-
ten authorization; (vi) address and telephone number of the site 
at which the prescription drug order was issued; (vii) the date 
of issuance; (viii) the number of refills permitted; (ix) the name, 
prescription authorization number, and original signature of the 
APRN who authorized the prescription drug order; and (x) the 
United States Drug Enforcement Administration numbers of the 
APRN and the delegating physician, if the prescription drug or-
der is for a controlled substance. 

Adopted new §222.4(c) permits an APRN to authorize or pre-
vent generic substitution on a prescription in compliance with the 
current rules of the Texas State Board of Pharmacy relating to 
generic substitution. 

Adopted new §222.4(d) permits an APRN to order or prescribe 
medications for sexually transmitted diseases for partners of an 
established patient, if the APRN assesses the patient and deter-
mines that the patient may have been infected with a sexually 
transmitted disease. However, nothing in adopted §222.4(d) re-
quires the APRN to issue prescriptions for partners of patients. 

Adopted new §222.4(e) permits an APRN to order or prescribe 
only those medications that are FDA approved unless done 
through protocol registration in a United States Institutional 
Review Board or Expanded Access authorized clinical trial. 
"Off label" use, or prescription of FDA-approved medications 
for uses other than that indicated by the FDA, is only permitted 
when such practices are: (i) within the current standard of care 
for treatment of the disease or condition; and (ii) supported by 
evidence-based research. 

Adopted new §222.4(f) requires the APRN with full licensure and 
a valid prescriptive authorization number to cooperate with rep-
resentatives of the Board and the Texas Medical Board during 
an inspection and audit relating to the operation and implemen-
tation of a prescriptive authority agreement. 

Adopted new §222.5(a) defines the prescriptive authority agree-
ment as a mechanism by which an APRN is delegated the au-
thority to order or prescribe drugs or devices by a physician. 

Adopted new §222.5(b) states that an APRN with full licensure 
and a valid prescriptive authorization number and a physician 
are eligible to enter into or be parties to a prescriptive authority 
agreement only if the APRN holds an active license to practice in 
this state that is in good standing. An APRN is in good standing 
if the APRN's license and prescriptive authorization number are 
not encumbered by a disciplinary action. Further, an APRN with 

prescriptive authority and a physician are eligible to enter into 
or be parties to a prescriptive authority agreement only if the 
APRN (i) is not currently prohibited by the Board from executing 
a prescriptive authority agreement; and (ii) before executing the 
prescriptive authority agreement, the APRN and the physician 
disclose to the other prospective party to the agreement any prior 
disciplinary action by the applicable licensing board. 

Adopted new §222.5(c) requires a prescriptive authority agree-
ment to, at a minimum: (i) be in writing and signed and dated by 
the parties to the agreement; (ii) state the name, address, and 
all professional license numbers of the parties to the agreement; 
(iii) state the nature of the practice, practice locations, or prac-
tice settings; (iv) identify either the types or categories of drugs or 
devices that may be prescribed or ordered or the types of cate-
gories of drugs or devices that may not be prescribed or ordered; 
(v) provide a general plan for addressing consultation and refer-
ral; (vi) provide a plan for addressing patient emergencies; (vii) 
state the general process for communication and the sharing of 
information between the APRN and the physician related to the 
care and treatment of patients; (viii) if alternate physician super-
vision is to be utilized, designate one ore more alternate physi-
cians who may: (A) provide appropriate supervision on a tem-
porary basis in accordance with the requirements established 
by the prescriptive authority agreement and the requirements of 
the Occupations Code Chapter 157, Subchapter B; and (B) par-
ticipate in the prescriptive authority quality assurance and im-
provement plan meetings required under the Occupations Code 
§157.0512; and (ix) describe a prescriptive authority quality as-
surance and improvement plan and specify methods for docu-
menting the implementation of the plan that includes chart re-
view, with the number of charts to be reviewed determined by 
the APRN and physician and periodic face to face meetings be-
tween the APRN and the physician at a location agreed upon by 
both providers. 

Adopted new §222.5(d) requires the periodic face to face meet-
ings described by new §222.5(c) to: (i) include the sharing of in-
formation relating to patient treatment and care, needed changes 
in patient care plans, and issues relating to referrals and discus-
sion of patient care improvement; and (ii) be documented and 
occur, except as provided by new §222.5(d), at least monthly un-
til the third anniversary of the date the agreement is executed; 
and at least quarterly after the third anniversary of the date the 
agreement is executed, with monthly meetings held between the 
quarterly meetings by means of a remote electronic communi-
cations system, including video conferencing technology or the 
internet; or (iii) if during the seven years preceding the date the 
agreement is executed, the APRN for at least five years was in a 
practice that included the exercise of prescriptive authority with 
required physician supervision, at least monthly until the first an-
niversary of the date the agreement is executed; and at least 
quarterly after the first anniversary of the date the agreement 
is executed, with monthly meetings held between the quarterly 
meetings by means of a remote electronic communications sys-
tem, including video conferencing technology or the internet. 

Adopted new §222.5(e) makes clear that, although a prescriptive 
authority agreement must include the information specified by 
new §222.5, the agreement may include other provisions agreed 
to by the APRN and physician, including provisions that were 
previously contained in protocols or other written authorization. 

Adopted new §222.5(f) requires an APRN to participate in quality 
assurance meetings with an alternate physician in a physician 
group practice, if the alternate physician has been designated in 
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the prescriptive authority agreement to conduct and document 
the meeting. 

Adopted new §222.5(g) states that a prescriptive authority 
agreement is not required to describe the exact steps that 
an APRN must take with respect to each specific condition, 
disease, or symptom. 

Adopted new §222.5(h) requires an APRN who is a party to a 
prescriptive authority agreement to retain a copy of the agree-
ment until the second anniversary of the date the agreement is 
terminated. 

Adopted new §222.5(i) prohibits a party to a prescriptive author-
ity agreement from waiving, voiding, or nullifying the provisions 
of the rule or the Occupations Code §157.0512 or §157.0513 by 
contract. 

Adopted new §222.5(j) states that, in the event that a party to 
a prescriptive authority agreement is notified that the individual 
has become the subject of an investigation by the respective 
licensing board, the individual shall immediately notify the other 
party to the prescriptive authority agreement. 

Adopted new §222.5(k) requires the prescriptive authority agree-
ment and any amendments to be reviewed at least annually, 
dated, and signed by the parties to the agreement. Further, the 
prescriptive authority agreement must be made available to the 
Board, the Texas Medical Board, or the Texas Physician Assis-
tant Board not later than the third business day after the date of 
receipt of the request from the respective licensing board. 

Adopted new §222.5(l) states that the prescriptive authority 
agreement should promote the exercise of professional judg-
ment by the APRN commensurate with the APRN's education 
and experience and the relationship between the APRN and the 
physician. 

Adopted new §222.5(m) states that the calculation under the Oc-
cupations Code Chapter 157 of the amount of time an APRN has 
practiced under the delegated prescriptive authority of a physi-
cian under a prescriptive authority agreement shall include the 
amount of time the APRN practiced under the delegated pre-
scriptive authority of that physician before November 1, 2013. 

Adopted new §222.6(a) states that an APRN with full licensure 
and a valid prescriptive authorization number may order or pre-
scribe a drug or device at a facility based practice pursuant to 
a prescriptive authority agreement or through protocols or other 
written authorization developed in accordance with facility med-
ical staff policies. 

Adopted new §222.6(a)(1) provides that, if ordering or prescrib-
ing at a facility-based practice pursuant to a prescriptive author-
ity agreement, the APRN must maintain a prescriptive authority 
agreement that meets the requirements of §222.5. 

Adopted new §222.6(a)(2) sets forth the requirements that must 
be met if an APRN is ordering or prescribing at a facility based 
practice pursuant to protocols or other written authorization de-
veloped in accordance with facility medical staff policies. 

Adopted new §222.6(b) refers to the definition of "protocols or 
other written authorization". 

Adopted new §222.6(c) includes language that is consistent with 
the Occupations Code §157.054(b-1) regarding the use of pre-
scriptive authority agreements at facility based practices. 

Adopted new §222.7 provides that an APRN who has been is-
sued full licensure and a valid prescription authorization num-

ber by the Board may order or prescribe non-prescription drugs, 
dangerous drugs, and devices, including durable medical equip-
ment, in accordance with the standards and requirements set 
forth in the adopted new chapter. However, if the APRN wishes 
to also order or prescribe controlled substances, the APRN must 
also meet the additional requirements of §222.8. 

Adopted new §222.8(a) permits APRNs with full licensure and 
valid prescription authorization numbers to obtain authority to 
order and prescribe certain categories of controlled substances. 
However, the APRN must comply with all federal and state laws 
and regulations relating to the ordering and prescribing of con-
trolled substances in Texas, including but not limited to, require-
ments set forth by the Texas Department of Public Safety and 
the United States Drug Enforcement Administration. 

Adopted new §222.8(b) permits orders and prescriptions for con-
trolled substances in Schedules III through V to be authorized, 
provided that certain, identified criteria are met. 

Adopted new §222.8(c) sets forth the conditions under which an 
APRN may order and/or prescribe Schedule II controlled sub-
stances, consistent with the expanded authority authorized by 
SB 406. 

Adopted new §222.9 permits an APRN with full licensure and a 
valid prescription authorization number to request, receive, pos-
sess, and distribute prescription drug samples provided: (i) all re-
quirements for the APRN to order and prescribe medications and 
devices are met; (ii) a prescriptive authority agreement or facil-
ity-based protocols or other written authorization authorizes the 
APRN to order and prescribe the medications and devices; (iii) 
the samples are for only those drugs or devices that the APRN 
is eligible to order or prescribe in accordance with the standards 
and requirements set forth in this chapter; and (iv) a record of the 
sample is maintained and samples are labeled as specified in the 
Dangerous Drug Act (Chapter 483, Health and Safety Code) or 
the Texas Controlled Substances Act (Chapter 481, Health and 
Safety Code) and 37 Texas Administrative Code Chapter 13. 

Adopted new §222.10(a) states that any APRN who violates the 
sections of the Board's rules or orders or prescribes in a manner 
that is not consistent with the standard of care shall be subject 
to removal of the authority to order or prescribe under adopted 
new §222.10 and disciplinary action by the Board. 

Behaviors associated with ordering and prescribing medications 
for which the Board may impose disciplinary action include, 
but are not limited to: (i) ordering, prescribing, dispensing, or 
administering medications or devices for other than evidenced 
based therapeutic or prophylactic purposes that meet the mini-
mum standards of care; (ii) ordering, prescribing, or dispensing 
medications or devices for personal use; (iii) failing to properly 
assess and document the assessment prior to ordering, pre-
scribing, dispensing, or administering a medication or device; 
(iv) selling, purchasing, trading, or offering to sell, purchase, or 
trade a prescription drug sample; and (v) delegation of authority 
to any other person to order, prescribe, or dispense of an order 
or prescription for a drug or device. 

Adopted new §222.10(b) states that failure to cooperate with a 
representative of the Board who conducts an onsite investiga-
tion may result in disciplinary action. Further, failure to cooperate 
with a representative of the Board or the Texas Medical Board 
who inspects and audits the practice relating to the implementa-
tion and operation of the prescriptive authority agreement may 
result in disciplinary action. 
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Adopted new §222.10(c) states that the Board shall immediately 
notify the Texas Medical Board and the Texas Physician Assis-
tant Board when an APRN licensed by the Board becomes the 
subject of an investigation involving the delegation and supervi-
sion of prescriptive authority and upon the final disposition of an 
investigation involving an APRN licensed by the Board and the 
delegation and supervision of prescriptive authority. 

Adopted new §222.10(d) provides that, upon receipt of notice 
from the Texas Medical Board and/or the Texas Physician Assis-
tant Board that a licensee of one of those boards is under inves-
tigation involving the delegation and supervision of prescriptive 
authority, the Board may open an investigation against an APRN 
who is a party to the prescriptive authority agreement with the li-
censee who is under investigation by the board that provided the 
notice. 

Adopted new §222.10(e) states that the Board shall report to the 
Texas Department of Public Safety and the United States Drug 
Enforcement Administration any of the following: (i) any signifi-
cant changes in the status of the RN license or advanced prac-
tice license; or (ii) disciplinary action impacting an APRN's ability 
to authorize or issue prescription drug orders and medication or-
ders. 

Adopted new §222.10(f) states that the practice of the APRN 
approved by the Board to order and prescribe is subject to mon-
itoring by the Board on a periodic basis. 

Adopted new §222.10(g) states that the Board shall maintain a 
list of APRNs who have been subject to a final adverse disci-
plinary action for an act involving the delegation and supervision 
of prescriptive authority. 

Adopted new §222.10(h) states that the Board shall provide in-
formation to the public regarding APRNs who are prohibited from 
entering into or practicing under a prescriptive authority agree-
ment. 

Summary of Comments and Agency Response. 

General Comments 

Comment: A commenter representing the Texas Medical Asso-
ciation (TMA) states that SB 406 reaffirms that the prescribing of 
drugs and devices is the practice of medicine, which is limited to 
those individuals who have been licensed to practice medicine 
by the Texas Medical Board. The commenter further states that 
physicians may delegate the prescribing and ordering of drugs 
or devices, but any such delegation must be appropriately su-
pervised by a physician in accordance with the standard of care. 
SB 406 replaced an arbitrary system based on location and per-
centages with a system that is custom made for the individual 
physician and APRN based upon reasonableness and appro-
priateness. Further, the commenter states that, although SB 
406 includes elements of a prescriptive authority agreement that 
must be addressed, the agreement may include more elements, 
more requirements, and more frequent meetings, as determined 
by the delegating and supervising physician. 

Agency Response: The Board agrees with the commenter that 
an APRN has always been required to provide medical aspects 
of care under the delegated authority of a licensed physician. 
See the Occupations Code §157.001 and §157.005, which were 
not modified by SB 406. 

Comment: A commenter representing the Texas Nurses As-
sociation (TNA) suggests moving Board Rules 221.14, 221.15, 
and 221.16 into Chapter 222 and re-wording the title of Chap-

ter 222 to read: "Prescribing, Ordering or Providing Drugs or 
Devices by Advanced Practice Registered Nurses". The com-
menter states that SB 406 expanded the drugs an APRN may 
prescribe or order under a prescriptive authority agreement to in-
clude controlled substances Schedule II in certain settings. The 
commenter states that this may provide certified nurse midwives 
and certified registered nurse anesthetists (CRNAs) an addi-
tional delegation mechanism for ordering controlled substances 
Schedule II in hospitals. The commenter believes it would pro-
mote a better understanding of the different delegation mecha-
nisms if all the rules relating to physician delegation of prescrib-
ing, ordering, or providing drugs or devices to APRNs were set 
out in Chapter 222. 

Agency Response: The Board declines to move the content of 
Board Rules 221.14, 221.15, and 221.16 into Chapter 222, as 
adopted, or to change the proposed title of Chapter 222. Re-or-
ganization of these two chapters is impractical at this time. 

Comment: A commenter representing TNA notes that the rule 
does not set out an effective date. The commenter believes that 
the effective date of the adopted rule should be November 1, 
2013, since the rule will implement the provisions of SB 406, 
which goes into effect November 1, 2013. 

Agency Response: The Board disagrees. An agency rule can-
not become effective before it is properly proposed and adopted 
under the Administrative Procedure Act. Although SB 406 will 
become effective on November 1, 2013, this statutory timeline 
does not have any effect upon the Board's adopted rule. The 
Board's rule will become effective 20 days after the Board sub-
mits its adoption to the Secretary of State's Office. Imposing an 
arbitrary effective date that pre-dates the adoption of the rules 
under the Administrative Procedure Act would be improper. 

Comment: A commenter representing TNA believes it might 
be helpful if standardized terminology was identified and used 
throughout Rule 222, such as: (i) unless the context clearly in-
dicates otherwise, wherever the terms "prescribe", "prescription 
drug order", or "drug" appear, replace with "order or prescribe"; 
"prescription drug orders or medication orders"; and "drug or 
device", etc.; and (ii) unless the context clearly indicates other-
wise, use "APRN with prescriptive authority" instead of varying 
terminology, such as "APRN with valid prescription authorization 
number", "APRN with full licensure and valid authorization 
number", and "APRN with full licensure". 

Agency Response: The Board generally agrees with the com-
ment and has made changes to the rule text as adopted to 
ensure that consistent terminology is used throughout the rule 
wherever possible. 

Comment: A commenter representing TNA states that it is not 
clear that APRNs dispense, so the commenter is not sure why 
it is referred to in the proposed rule. If the term is referring to 
APRNs supplying drug samples, then the commenter believes it 
is better to state that explicitly. 

Agency Response: The Board declines to make the suggested 
changes, as the Board believes the term "dispense" has a plain 
meaning understood by APRNs. 

Comment: A commenter representing TNA believes there is 
redundancy in the proposed rule that could be eliminated to 
make the rule shorter and simpler. The commenter states that 
"protocol or other written authorization" is defined in §222.1 
and §222.6. Since the term is used primarily in §222.6, the 
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commenter suggests that may be the best place to define the 
term. 

Agency Response: The Board declines to make the suggested 
change. The Board does not believe that defining the term in 
§222.1 makes the rule unnecessarily redundant or long. Rather, 
the Board believes that most readers would first refer to the def-
inition section of the rule (§222.1) when searching for the defini-
tion of the term. Further, although the term is discussed in detail 
in §222.6, this is not the only section of the rule that includes a 
reference to the term. As such, the Board believes that inclusion 
of the term in §222.1 is necessary. 

Comment: A commenter representing TNA states that 
§222.10(b) is probably the more appropriate place to address 
requirements related to inspection and audits. In the proposed 
rule, it is addressed in both §222.4(f) and §222.10(b). 

Agency Response: The Board declines to make the suggested 
change. While §222.4(f) and §222.10(b) both include references 
to inspection and audits, the two sections serve different pur-
poses. Section 222.4 sets forth minimum standards of conduct 
related to an APRN prescribing or ordering drugs and devices, 
while §222.10 identifies conduct that may result in disciplinary 
action, including failing to meet the standards of conduct set out 
in §222.4. Further, because SB 406 specifically authorizes on 
site audits, the Board believes that it is important to specify an 
APRN's responsibility to cooperate during an audit, as well as 
providing adequate notice of the potential consequences of fail-
ing to do so. 

Comment: A commenter representing TNA believes that, unless 
the context clearly indicates otherwise, any reference to "site" 
should be deleted from the rule. SB 406 eliminated the "site-
based" model and "site" terminology is not used in SB 406. 

Agency Response: The Board generally agrees and has elimi-
nated the reference from §222.1(11) and §222.6 of the rule text 
as adopted. The remaining references to the term "site" in the 
rule text as adopted are necessary for context. 

Comment: A commenter representing the Coalition for Nurses in 
Advanced Practice (CNAP) notes that the Texas Medical Board's 
proposed rules include the term "authorizing physician" to in-
clude a physician delegating prescriptive authority. For consis-
tency, the commenter recommends that the Board replace the 
term "collaborating physician" in §222.1(23) and §222.4(b)(10) 
with "authorizing physician" and the term "delegating physician" 
in §222.6 and §222.8(b)(2) and (3) with "authorizing physician". 

Agency Response: The Board agrees that there should be con-
sistency within its adopted rule. However, the Board declines to 
make the commenter's suggested change. Instead, the Board 
has determined that the term "delegating physician" is more con-
sistent with the terminology of the Occupations Code Chapter 
157, relating to Authority of Physician to Delegate Certain Med-
ical Acts, and has replaced the term "collaborating physician" in 
adopted §222.1(23) and §222.4(b)(10) with the term "delegating 
physician". 

Definitions 

Comment: A commenter representing TNA believes that it is 
desirable for the definitions in Chapter 222 to track as closely 
as possible the definitions in SB 406, and when possible, the 
definitions used by the Texas Medical Board. 

The commenter recommends that the definition of "advanced 
practice registered nurse" track the definition in SB 406 and 

the Nursing Practice Act §301.152. The commenter states that 
the proposed definition sets out criteria for how to qualify as an 
APRN instead of identifying the nurses to whom the rule applies. 
Although this type of definition may be appropriate in another 
rule, the commenter states that is unnecessary for this rule. 

Further, the commenter states that the definition of durable med-
ical equipment is unnecessary since the term "DME" is not am-
biguous and is a term APRNs understand. DME is used in var-
ious Texas laws and rules relating to reimbursement for DMEs, 
and the commenter cannot find the term defined by any of these 
laws or rules. The commenter believes that DME can be used 
as an undefined term. 

The commenter recommends deleting the definition of "general 
hospital". The commenter states that the definition is unneces-
sary as the distinction between a general and special hospital 
is not relevant to an APRN prescribing or ordering drugs or de-
vices. 

The commenter also recommends deleting the definition of "spe-
cial hospital", as the distinction between a general and special 
hospital is not relevant to an APRN prescribing or ordering drugs 
or devices. 

The commenter recommends that the definition of "medication 
order" more closely track how SB 406 defines the term or how the 
Texas Medical Board defines the term in its proposed rules. The 
commenter states that the proposed definition does not capture 
adequately the aspect of a medication order being an order to a 
hospital pharmacist to dispense a medication. 

With respect to the term "protocol or other written authorization", 
the commenter believes it would be desirable for the Board to 
review the Texas Medical Board's proposed definition to be sure 
the definitions are completely consistent. The definition of "pro-
tocol" in the Texas Medical Board's proposed rule states that a 
prescriptive authority agreement may reference a protocol. If the 
Board incorporates this language into its definitions, the com-
menter recommends that it describe the protocol as a "clinical 
protocol or guideline". 

Finally, the commenter suggests adding the following defini-
tions as necessary or appropriate: (i) APRN with prescriptive 
authority; (ii) prescription drug order, which may be needed to 
distinguish from "medication order"; and (iii) "authorizing physi-
cian", which would be the physician delegating the authority to 
an APRN to prescribe or order drugs or devices. 

Agency Response: The Board agrees with many of the com-
menter's suggestions. First, the Board agrees that the definitions 
in the rule as adopted should track the definitions contained in 
SB 406 verbatim. The Board has therefore amended the def-
initions of the terms "controlled substance", "dangerous drug", 
"device", "medication order", "non-prescription drug", "physician 
group practice", "prescribe or order a drug or device", "prescrip-
tion drug", and "prescriptive authority agreement" in the rule as 
adopted to track the definitions set forth in SB 406 verbatim. 

With respect to the definition of the term "advanced practice 
registered nurse", the Board agrees with the comment and has 
amended the definition of this term in the rule as adopted to track 
the definition set forth in SB 406 verbatim. 

With regard to the definitions of the terms "durable medical 
equipment", "general hospital", and "special hospital", the Board 
agrees with the commenter and has deleted those definitions 
from the rule as adopted. 
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With respect to the definition of "protocol or other written autho-
rization", the Board has amended its definition of this term in the 
rule text as adopted to include additional language found in the 
Texas Medical Board's proposed definition of "protocols" to pro-
mote more consistency should the Texas Medical Board's pro-
posed definition be adopted without changes. 

The Board declines to make the commenter's remaining sug-
gested changes, as the Board believes that the amendments to 
the definitions in the rule as adopted provides sufficient clarity. 

Comment: A commenter representing TMA opposes the defini-
tions of "advanced health assessment", "advanced practice reg-
istered nurse", and "diagnosis and management course". The 
commenter states that each of these proposed definitions im-
plies that an APRN has the authority to make a medical diag-
nosis. The commenter opposes use of the word "diagnosis" in 
these proposed definitions because making a medical diagnosis 
is beyond the scope of nursing in Texas. 

Further, the commenter states that it is inappropriate to define 
the term "advanced health assessment" in a way that would allow 
nurses to gain the knowledge and skill needed to perform an 
act which they are prohibited by law from performing, namely 
making diagnoses of health status. 

The commenter also objects to the use of the term "diagnosis" in 
the definition of "advanced practice registered nurse". Regard-
ing the definition of "diagnosis and management course", the 
commenter states that it is inappropriate to imply that a nurse 
can make a make a medical diagnosis and misleading to train 
nurses to perform an act that is prohibited by the Nursing Prac-
tice Act. The commenter goes on to state that diagnosis is the 
practice of medicine, and no one is allowed to practice medicine 
without a license from the Texas Medical Board. Further, the 
commenter states that the Legislature did not intend for nurses 
to diagnose. The Nursing Practice Act specifically excludes "di-
agnosis" from the nursing scope of practice. The commenter 
states that the Board does not have the authority to expand, by 
rule, a licensee's scope of practice beyond that authorized by 
the Legislature. The commenter urges the Board to remove the 
term "diagnose" from its proposed definitions. 

The commenter also suggests changing the word "must" to 
"may" in the definition of "diagnosis and management course". 
The commenter states that the definition is misleading in that 
APRNs may only prescribe drugs or devices under the del-
egation and supervision of a physician. If a physician does 
not delegate this act, or other acts which are the practice of 
medicine, then the APRN is not authorized to perform such 
acts. The commenter states that all references should be made 
to require delegation and supervision. 

Agency Response: The Board disagrees that diagnosing is be-
yond the scope of an APRN who has been appropriately del-
egated the authority for medical aspects of care by a licensed 
physician. Under the Occupations Code §157.005, a person to 
whom a physician delegates the performance of a medical act is 
not considered to be practicing medicine unless the person acts 
with knowledge that the delegation is in violation of the authoriz-
ing statute/s. Further, under §157.001, a physician may delegate 
any medical act, within the scope of sound medical judgment, to 
a qualified and properly trained person acting under the physi-
cian's delegation, so long as the act can be properly and safely 
performed by the delegate, is performed in its customary man-
ner, is not in violation of any other statute, and the delegate does 
not represent that he/she is authorized to practice medicine. Fur-

ther, SB 406 amended the Occupations Code §301.002(2)(G) 
to specifically include the performance of an act delegated by 
a physician under the Occupations Code §§157.0512, 157.054, 
157.058, or 157.059 in the scope of professional nursing. Be-
cause the law specifically contemplates the delegation of med-
ical acts in such situations, an APRN who has been delegated 
the authority to perform such acts does not have to be licensed 
to practice medicine by the Texas Medical Board in order to do 
so. 

Additionally, a physician cannot delegate a medical act to an 
APRN unless the APRN is qualified and properly trained. The 
Board agrees that an APRN cannot perform a medical act unless 
the act is delegated to the APRN by a licensed physician, in ac-
cordance with applicable law. The Board disagrees that its rules 
suggest otherwise and it is not the Board's intention to do so. 
The Board's rules require APRNs to be educationally trained to 
assume responsibility for the assessment, diagnosis, and man-
agement of patient care, including the use and prescription of 
pharmacologic and non-pharmacologic interventions, in compli-
ance with state law. The Board does not issue an APRN license 
to an individual unless the individual has shown that he/she has 
completed the requisite educational coursework and passed a 
national certification test, verifying that he/she is appropriately 
trained to perform delegated medical aspects of care. The Board 
must, therefore, set forth the minimum educational requirements 
that an individual must meet in order to be eligible for APRN li-
censure, including specifying the coursework that must be com-
pleted. Coursework in clinical decision making and aspects of 
medical diagnosis and medical management of diseases and 
conditions in the particular role and population focus area are an 
appropriate part of an APRN's training and education and must 
be if an APRN is to perform the delegated medical acts. If an 
APRN is not properly trained in these areas, the APRN cannot 
be an appropriate candidate for physician delegation because 
the APRN is not qualified to perform the delegated tasks. The 
Board's rule as adopted properly recognizes that delegation of 
medical aspects of care and the authority to prescribe or order 
drugs and devices to an APRN must conform to the requirements 
of SB 406, other relevant statutory requirements, and rules pro-
mulgated by the Texas Medical Board and the Board, as applica-
ble. Therefore, with the exception of the definition of "advanced 
practice registered nurse", which has already been addressed 
in this response to comments, the Board declines to make the 
commenter's remaining suggested changes. 

Comment: A commenter representing TMA states that, for the 
definition of "facility based practice site", the definition should be 
consistent with the Texas Medical Board's proposed rules and 
the intent of SB 406. The commenter suggests adding the follow-
ing language to the proposed definition: "A facility based practice 
does not include a freestanding clinic, center, or other medical 
practice associated with or owned or operated by a hospital or 
licensed long-term care facility". 

The commenter also states that the definition of "prescribe or 
order a drug or device" is broader than the definition provided 
in SB 406, and the commenter recommends using the definition 
exactly as it appears in SB 406. Further, the commenter states 
that the Board's current rules contain a definition for "prescribing" 
and "signing a prescription drug order" that specify that an APRN 
must be designated to the Texas Medical Board by the delegat-
ing physician as a person delegated to sign a prescription. The 
commenter points out, however, that the proposed definition in 
the new chapter is silent regarding the requirement of delega-
tion and such silence suggests a level of independence by stat-
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ing that an APRN may be the one to determine the dangerous 
drug or controlled substances or devices that shall be used or 
administered. The commenter states that APRNs do not have 
independent practice to make such determinations. Rather, the 
determination will be delegated by a physician and will be made 
based on the specific drugs or devices that an APRN is autho-
rized to prescribe pursuant to delegation and supervision. 

The commenter further states that SB 406 replaced the term 
"carrying out or signing a prescription drug order" with "prescrib-
ing or ordering a drug or device". However, the commenter 
states that this change was not meant to be substantive. There-
fore, the commenter states that the Board should not suggest a 
substantive change in its definition and suggests using the ex-
act definition of "prescribing or ordering a drug or device" that is 
used in SB 406. 

The commenter also has concerns regarding the Board's use of 
the term "collaborating physician" in the Board's proposed defini-
tion of "protocols or other written authorization". The commenter 
states that the Legislature has shown that Texas does not au-
thorize prescriptive authority to APRNs through a "collaboration 
model", but rather through delegation and supervision. The com-
menter states that the term "collaborating physician" is confusing 
and misleading. The commenter recommends that the Board re-
place the term "collaborating" with "delegating". The commenter 
supports a physician led team approach to patient care, but it 
must be clear that the team is physician led, not physician col-
laborated. 

Finally, the commenter states that while the term "special hospi-
tal" is generally consistent with SB 406, it contains additional lan-
guage that could be misleading. SB 406 references §241.003, 
Health and Safety Code. Although it appears that the Board has 
tracked the language from §241.003 in its proposed definition, 
the definition contains additional language pertaining to a med-
ical staff in regular attendance "as required by the rules of the 
Department of State Health Services". The commenter states 
that this additional language is not in §241.003. Section 241.003 
requires a medical staff in regular attendance, and does not re-
fer to DSHS requirements. The requirement for a medical staff 
in regular attendance flows from statute, not from DSHS. There 
could also be other requirements that may apply, such as Joint 
Commission standards, in addition to requirements by DSHS. 
Thus, the commenter recommends removing the additional lan-
guage from the proposed definition. 

Agency Response: As explained previously in this response to 
comments, the Board has determined that the term "prescribe 
or order a drug or device" should track the language of SB 406 
verbatim and has amended the rule as adopted to incorporate 
this change. Further, as previously explained in this response 
to comments, the Board has determined that the term "special 
hospital" should be deleted from the rule as adopted. Also as 
previously explained in this response to comments, the Board 
has determined that references in the proposed rule to "collabo-
rating physician" should be changed to "delegating physician" in 
the rule as adopted. Finally, with respect to the definition of "fa-
cility based practice", the Board agrees with the commenter and, 
for consistency with the proposed definition of the Texas Medical 
Board, has amended the definition of "facility based practice" to 
include the additional language suggested by the commenter. 

§222.2 

Comment: A commenter representing TMA opposes the implica-
tion in proposed §222.2(a)(2) that a nurse is authorized to make 

a medical diagnosis. The commenter states that professional 
nursing does not include acts of medical diagnosis. The com-
menter urges the Board to remove reference to diagnosis from 
this section. 

Agency Response: The Board declines to make this change. 
As previously explained in this response to comments, pur-
suant to the Occupations Code §157.001, §157.005, and 
§301.002(2)(G), an APRN who has been properly delegated 
a medical act by a licensed physician may carry out that act, 
provided that all statutory and regulatory requirements are met. 

§222.3 

Comments: A commenter representing TNA believes that 
§222.3 should clarify that the three hours of continuing edu-
cation in ordering or prescribing controlled substances is in 
addition to any continuing education required to maintain the 
APRN's registered nurse license. Further, the commenter 
notes that the proposed rule does not set out a start date for 
when APRNs must show compliance with the new continuing 
education requirement and states that there should be at least 
one year lead time to allow for the continuing education offering 
to be developed and for APRNs to meet the new requirement. 

A commenter representing TMA supports the additional contin-
uing educational requirements of this section and states that 
the required number of hours could be higher. The commenter 
states that APRNs with prescriptive authority should be educated 
regularly regarding the potential for controlled substance abuse 
and diversion. Opioid addiction is a national epidemic and all 
health care providers involved in the prescribing, administering, 
or dispensing of controlled substances should be well apprised 
of the issues involved, including appropriate safeguards, regula-
tions, and standards of care. 

A commenter representing CNAP supports requiring three addi-
tional hours of continuing education relating to prescribing con-
trolled substances. The commenter believes the additional con-
tinuing education is consistent with discussions among legis-
lators during the 83rd Texas Legislature as they debated and 
passed SB 406. The commenter believes the additional hours 
of continuing education helps APRNs continue to treat patients 
with the utmost care and safety. However, the commenter re-
quests that the implementation of the new requirements become 
effective no earlier than January 1, 2015 to give APRNs time to 
identify and complete the coursework necessary to comply with 
the new requirements. Further, the commenter suggests that the 
Board clarify that the additional three hours of continuing educa-
tion relating to prescribing controlled substances is in addition to 
the continuing education required only under §216.3(c)(1) and 
(2). The commenter provides suggested language as follows: 

(b) the APRN seeking to maintain prescriptive authority shall at-
test, on forms provided by the Board, to completing at least five 
contact hours of continuing education in pharmacotherapeutics 
within the preceding biennium, as required in §216.3(c)(3). After 
January 1, 2015, those APRNs seeking to maintain prescriptive 
authority who order or prescribe controlled substances shall at-
test, on forms provided by the Board, to completing at least three 
additional contact hours of continuing education related to pre-
scribing controlled substances within the preceding biennium, as 
required in §216.3(c)(3). 

(c) The continuing education requirements in subsection (b) of 
this section shall be in addition to continuing education required 
under §216.3(c)(1) and (2) of this title (relating to Continuing 
Competency). 
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Agency Response: The Board agrees that requiring additional 
hours of continuing education is in the best interests of patients 
and the public and that APRNs who prescribe controlled sub-
stances should be educated regularly regarding the potential for 
controlled substance abuse and diversion and appropriate safe-
guards, regulations, and standards of care. Further, the Board 
agrees that the rule as adopted should establish a compliance 
date and has amended subsection (b) of the rule text as adopted 
in this regard. Further, the Board has provided additional lan-
guage in subsection (c) of the rule text as adopted to clarify the 
continuing education requirements applicable to APRNs. 

§222.4 

Comment: A commenter representing CNAP states that the rule 
should be amended to reflect that APRNs must comply with the 
chart review requirements in the prescriptive authority agree-
ment or the requirements in the facility-based written protocols 
or other written authorization, but not both. The commenter pro-
vides the following suggested language: 

(a) The APRN with a valid prescription authorization number 
shall: 

(1) order or prescribe only those drugs or devices that are: 

(A) authorized by a prescriptive authority agreement or, if practic-
ing in a facility based practice, authorized by either a prescriptive 
authority agreement or protocols or other written authorization; 
and 

(B) ordered or prescribed for patient populations within the ac-
cepted scope of professional practice for the APRN's license; 
and 

(2) comply with the requirements for chart reviews specified in 
the prescriptive authority agreement and periodic face to face 
meetings set forth in this chapter; or 

(3) comply with the requirements set forth in protocols or other 
written authorization if ordering or prescribing drugs or devices 
under facility-based protocols or other written authorization. 

Agency Response: The Board agrees with the commenter and 
has made the suggested change in the rule text as adopted. 

Comment: A commenter representing TMA states that the re-
quirements related to periodic face to face meetings are to be set 
forth in the prescriptive authority agreement and not the Board's 
rules. Further, the commenter states that the rules should be 
written to reflect that the elements of the prescriptive author-
ity agreement are at a minimum. Section 157.0512(g) states 
that the prescriptive authority agreement may include other pro-
visions agreed to by the physician and APRN or physician as-
sistant. Therefore, it is the prescriptive authority agreement, and 
not the Board's rules and not statute, which provide the require-
ments for periodic face to face meetings. The commenter sug-
gests replacing "set forth in this chapter" with "set forth in the 
prescriptive authority agreement". 

The commenter is also concerned about the reference to "col-
laborating physician" in §222.4(b)(10). The commenter states 
that Texas does not authorize prescriptive authority for an APRN 
through collaboration. The prescribing of drugs or devices by an 
APRN or PA may only be accomplished through the delegation 
and supervision of a physician. The commenter therefore urges 
the Board to remove references to "collaborating physician" from 
its proposed rules and, because it is inaccurate and misleading, 
replace such terminology with "delegating physician". 

Agency Response: The Board agrees that the minimum re-
quirements for a prescriptive authority agreement are set forth 
in SB 406. The Board further agrees that a prescriptive au-
thority agreement may contain additional or more prescriptive 
elements than specified by SB 406, as determined and agreed 
to by the parties to the agreement. As such, the Board agrees 
with the commenter and has amended §222.4(a)(2) as adopted 
accordingly. Further, as has been previously explained in 
this response to comments, the Board has amended the term 
"collaborating physician" to "delegating physician" throughout 
the rule text as adopted. 

§222.5(a) 

Comments: A commenter representing TNA suggests reword-
ing this subsection so that it does not imply that a prescriptive 
authority agreement is the only delegation mechanism that can 
be used to authorize an APRN to prescribe or order drugs or de-
vices. In addition to a prescriptive authority agreement, the com-
menter states that a protocol may also be used as the delegation 
mechanism in a facility-based practice and Medical Practice Act 
§157.058 is an additional delegation available to CRNAs. 

A commenter representing the Texas Association of Nurse Anes-
thetists (TANA) recommends that the word "the" be changed to 
the word "a" to indicate that a prescriptive authority agreement is 
a mechanism by which a CRNA may be delegated the authority 
to order or prescribe drugs or devices by a physician. The com-
menter states, however, that SB 406 did not alter the provisions 
of the Occupations Code §157.058 and a CRNA may continue 
to obtain delegated authority for the ordering of the drugs and 
devices necessary for the CRNA to administer an anesthetic or 
an anesthesia-related service ordered by a physician pursuant 
to §157.058. 

A commenter representing CNAP also recommends that the 
word "the" be changed to the word "a" to reflect the intent of 
SB 406 that APRNs in facility-based practices can also use 
protocols or other written authorizations in lieu of a prescriptive 
authority agreement. The commenter states that the lack of 
changes in the Occupations Code §157.058 and the minimal 
changes to §157.054 in SB 406 were intended to ensure a 
mechanism for CRNAs and other hospital-based APRN prac-
tices to continue as they currently practice. 

Agency Response: The Board agrees with the comments and 
has amended the rule text as adopted accordingly. 

§222.5(b) 

Comments: A commenter representing TNA notes that the pro-
posed definition of "good standing" would preclude an APRN 
from executing a prescriptive authority agreement if there was 
any current adverse action against the APRN's license or au-
thorization or even if there is a pending investigation. The com-
menter does not believe this interpretation is the correct inter-
pretation of Medical Practice Act §157.0512(b)(2)(A) or one sup-
ported by the rules of statutory construction. Further, the com-
menter does not believe it is good public policy to place restric-
tions on a nurse's practice based on the opening of an investiga-
tion or on the filing of formal charges. The commenter states that 
the Nursing Practice Act §301.455 gives the Board the authority 
to immediately suspend or restrict a nurse's license if it believes 
the nurse's practice poses an imminent threat to the public wel-
fare. Adoption of a rule placing restrictions on a nurse's license 
on the basis of a pending investigation or formal charges would 
be setting a bad precedent. The commenter suggests that the 
Board define "good standing" as determined only on the basis 
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of a final disciplinary action against an APRN and not on the ba-
sis of opening of an investigation or filing of formal charges and 
so that not every adverse action, regardless of severity, against 
an APRN's license or authorization categorically precludes an 
APRN from executing a prescriptive authority agreement. The 
commenter's suggested language also includes a mechanism 
for APRNs with adverse actions pending on November 1, 2013, 
to be able to execute a prescriptive authority agreement. The 
commenter also recognizes that there may be other mechanisms 
that would accomplish the desired result. The commenter pro-
poses the following language: 

(b) An APRN with prescriptive authority and a physician are eli-
gible to enter into or be parties to a prescriptive authority agree-
ment only if the APRN: 

(1) holds an active license to practice in this state and the APRN 
is in good standing. An APRN is in good standing if the APRN's 
nursing license(s) or authorization(s) is not encumbered, or if en-
cumbered, the APRN is permitted by Board order to be a party 
to a prescriptive authority agreement. APRNs with a license or 
authorization encumbered as of November 1, 2013, shall be con-
sidered in good standing if in compliance with any restriction or 
condition of probation imposed on the license or authorization. 

A commenter representing CNAP recommends striking the 
definition of "good standing" as proposed and using its recom-
mended definition. The commenter states that the definition 
as proposed would prohibit an APRN from being a party to a 
prescriptive authority agreement if the Board opened an investi-
gation involving any APRN. This, the commenter states, would 
in effect prohibit the APRN from prescribing or ordering drugs 
except in facility based practices. The commenter states that, 
since most complaints do not result in a finding that the APRN 
violated the Nursing Practice Act, and the majority of complaints 
do not relate to the APRN's competence in prescribing, it would 
be inappropriate to prohibit an APRN from prescribing before 
the Board actually took any disciplinary action against the 
APRN and determined that the APRN was not competent to 
prescribe or order drugs and medical devices. The commenter 
recommends the following language: 

(b) An APRN with prescriptive authority and a physician are eli-
gible to enter into or be parties to a prescriptive authority agree-
ment only if the APRN: 

(1) holds an active license to practice in this state that is in good 
standing. For purposes of this chapter, "good standing" means 
that the advanced practice registered nurse's license has not 
been suspended and the Board of Nursing has not taken disci-
plinary action that prohibits the nurse from executing a prescrip-
tive authority agreement. 

Agency Response: The Board generally agrees with the com-
menters that the definition of "good standing" in §222.5(b) as 
proposed is too limiting in nature. However, the Board declines 
to adopt the commenters' suggested language. The Board be-
lieves that an APRN's eligibility to enter into a prescriptive author-
ity agreement should be based upon the licensure status of the 
APRN and whether the APRN's license and/or prescriptive au-
thorization number is encumbered by a disciplinary action. The 
Board has therefore amended the rule text as adopted accord-
ingly. 

§222.5(c) 

Comments: A commenter representing CNAP recommends that 
the wording of the paragraph be re-ordered to more closely re-

flect the statute so the reader knows immediately that designat-
ing an alternate physician or physicians is not required. The 
commenter proposes the following language: 

(8) if an alternate physician arrangement is to be utilized, desig-
nate one or more alternate physicians who may participate in the 
execution of the prescriptive authority agreement in accordance 
with the rules of the Texas Medical Board; and 

A commenter representing TMA opposes §222.5(c)(8) as written 
because it inaccurately states that a prescriptive authority agree-
ment may designate one or more alternate physicians who may 
participate in the execution of the prescriptive authority agree-
ment. The commenter states that §222.5(c)(8) is inaccurate in 
that it allows an alternate physician to execute the prescriptive 
authority agreement, which SB 406 does not permit; because it 
does not specify that alternate supervision is allowed only in a 
physician group practice; and because it does not provide that 
the supervision is to be on a temporary basis. The commenter 
suggests that the Board track the language of the Occupations 
Code §157.0512(e)(8) directly, such that the specifics that the 
statute provides are clearly provided in the rule. 

Agency Response: The Board agrees that the rule text should 
track the language of SB 406 verbatim, and has amended the 
rule text as adopted accordingly. 

§222.5(d) 

Comments: A commenter representing TMA has concerns 
about §222.5(d)(2)(B). The commenter states that the para-
graph does not clearly reflect that the minimums for periodic 
face to face meetings can be modified based only on previous 
involvement of prescriptive authority with the same physician 
who is executing the prescriptive authority agreement. The 
commenter points out that the Texas Medical Board's proposed 
rules require the same physician to be involved in the previous 
delegation and TMA believes this is the correct interpretation of 
SB 406. In order to accurately reflect the intent of SB 406, and 
to be consistent with the Texas Medical Board's interpretation, 
the commenter suggests the following language: "If during the 
seven years preceding the date the agreement is executed, the 
advanced practice registered nurse was supervised for at least 
five years in a practice that included the exercise of prescriptive 
authority with required physician supervision by the physician 
with whom the prescriptive authority agreement is entered..." 

Agency Response: The Board declines to make the com-
menter's suggested change, as the Board believes its proposed 
language is generally consistent with the language of SB 406. 
However, to the extent that the proposed rule text is not exactly 
the same as the language of SB 406, the Board has made minor 
changes in the rule text as adopted to ensure that the rule text 
as adopted tracks the language of SB 406 verbatim. 

Comment: A commenter representing TNA suggests adding 
a new subdivision to the proposed section to emphasize that 
SB 406 authorizes credit for time the delegating physician and 
APRN practiced together (with APRN authorized to prescribe) 
prior to November 1, 2013. The commenter states that not 
addressing the credit in the rule may result in some APRNs not 
realizing the credit is available. The commenter suggests the 
following language: 

(C) If during any period of time prior to November 1, 2013, the 
APRN practiced under the delegated prescriptive authority of the 
physician signing the prescriptive authority agreement, that pe-
riod of time shall be included in calculating the third anniversary 
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under Subdivision (A)(i) or the first anniversary under Subdivi-
sion (B)(i). 

Agency Response: The Board acknowledges that the rule text 
as proposed does not include all of the language of SB 406 that 
may affect the calculation of time under §222.5. As such, the 
Board has amended the text of the rule as adopted to track the 
language of SB 406 verbatim, including the bill's provisions re-
garding the calculation of the amount of time, in new subsection 
(m). 

§222.5(e) 

Comment: A commenter representing TMA supports §222.5(e), 
which states that a prescriptive authority agreement may include 
other provisions. The commenter reiterates that the elements of 
the agreement enumerated in SB 406 are only minimums and 
the requirements of delegation and supervision will be tailored to 
the health care providers involved, in accordance with the stan-
dard of care. 

Agency Response: The Board agrees that SB 406 prescribes 
the minimum requirements that must be included in a prescrip-
tive authority agreement and that the prescriptive authority 
agreement may include additional or more restrictive provisions 
agreed to by the parties to the agreement consistent with the 
standard of care. 

§222.5(f) 

Comments: A commenter representing TMA states that 
§222.5(f) should be clarified to reflect that an alternate physi-
cian, if any, must be designated in the prescriptive authority 
agreement. The commenter suggests adding "in the prescriptive 
authority agreement" after "has been designated" and before 
"to conduct and document' in subsection (f). 

A commenter representing CNAP states that the rule appears to 
limit the participation of alternate physicians in quality assurance 
meetings to those in physician group practices. The commenter 
states that, although §157.0512(h) is limited to a physician group 
practice, §157.0512(8) is more broadly written. The commenter 
recommends the following language: 

(f) The APRN shall participate in quality assurance meetings with 
an alternate physician if an alternate physician has been desig-
nated in the prescriptive authority agreement. 

Agency Response: The Board agrees with the commenters 
and has made changes to the rule text as adopted. The 
Board notes that, when read together, the Occupations Code 
§157.0512(e)(8) and (h) require that an alternate supervising 
physician, if any, be designated in the prescriptive authority 
agreement. Further, the Board agrees that the provisions of 
SB 406 do not limit the designation of an alternate supervising 
physician to a physician group practice only. As such, the Board 
has removed the limiting language from the rule text as adopted. 

§222.5(i) 

Comment: With respect to §222.5(i), a commenter representing 
TMA points out that §157.0512(k) states that a party to an agree-
ment may not by contract waive, void, or nullify any provision of 
§157.0512 or §157.0513. The commenter suggests adding "or 
§157.0512 or §157.0513, Occupations Code" to the proposed 
rule to make clear that a party may not waive, void, or nullify any 
provision of the rules or the statutory provisions. 

Agency Response: Although the Board does not believe that 
the suggested language is necessary since the statutory pro-

visions of SB 406 clearly speak for themselves, the Board has 
nonetheless included a reference to §157.0512(k) in the rule text 
as adopted for additional clarity. 

§222.5 

Comment: A commenter representing TANA recommends 
adding a new subsection to clarify that SB 406 does not require 
a CRNA to practice pursuant to a prescriptive authority agree-
ment, but that CRNAs may continue to order drugs and devices 
necessary to administer anesthesia and anesthesia-related 
services pursuant to the Occupations Code §157.058. The 
commenter recommends the following language: "A nurse 
anesthetist to whom a physician has delegated the ordering 
of drugs and devices necessary for the nurse anesthetist to 
administer anesthesia or anesthesia-related services, including 
pre-operative, post-operative, and consultative services, pur-
suant to Section 157.058 of the Texas Occupations Code is 
not required to obtain a prescriptive authority agreement for the 
ordering of prescription or non-prescription drugs, dangerous 
drugs, or controlled substances." 

Agency Response: The Board agrees with the commenter that 
SB 406 does not require a CRNA to practice pursuant to a pre-
scriptive authority agreement and that a CRNA may continue to 
order drugs and devices necessary to administer anesthesia and 
anesthesia-related services under physician delegation, as pro-
vided for in the Occupations Code §157.058. Because SB 406 
did not amend §157.058, the Board does not believe it is neces-
sary to include the suggested language in the rule as adopted. 

§222.6 

Comments: A commenter representing CNAP recommends 
deleting "sites" in the title of the section and the text of subsec-
tion (a), as that definition has been removed from the statute 
and the rest of the proposed rules. The commenter further 
recommends that "this section" be deleted from §222.6(a)(1) 
since it is the APRN who must meet the requirements, not 
the document. The commenter also recommends modifying 
the formatting of the paragraph if it is the Board's intent that 
any written authorization used for prescriptive authority is in 
accordance with facility policy and reviewed annually. The 
commenter proposes the following language: 

(a) When ordering or prescribing a drug or device at a facility-
based practice, the APRN with prescriptive authority shall: 

(1) maintain either a prescriptive authority agreement or proto-
cols or other written authorization; 

(A) developed in accordance with facility medical staff policies; 
and 

(B) reviewed with the appropriate medical staff at least annually; 

A commenter representing TMA points out a presumed ty-
pographical error, in that there is a reference to meeting the 
prescriptive authority agreement requirements "of this section". 
However, the prescriptive authority agreement requirements 
are located in proposed section §222.5 and not §222.6. The 
commenter recommends making reference to §222.5 instead. 

A commenter representing TNA suggests amending the sec-
tion's title by removing "site" since SB 406 eliminated the "site-
based" model and "site" terminology is not used in SB 406. The 
commenter further states that SB 406 does not explicitly ad-
dress the issue of prescriptive authority agreements in facility 
based practices. However, §157.0512 does not limit the prac-
tices where an agreement can be used. Section 157.054 neither 
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explicitly permits nor precludes the use of a prescriptive authority 
agreement at a facility based practice. However, §157.054 au-
thorizes delegation of prescribing and ordering at a facility based 
practice only if certain requirements are met. The commenter 
believes that the most plausible interpretation of SB 406 is that 
a prescriptive authority agreement may be used as a delegation 
mechanism at a facility based practice and, if used, must comply 
with the requirements of both §157.0512 (relating to prescriptive 
authority agreements) and §157.054 (relating to facility based 
practices). If this is the correct interpretation of SB 406, the com-
menter believes the Board's rules should explicitly state that if a 
prescriptive authority agreement is used at a facility based prac-
tice, it must meet the requirements of both §222.5 and §222.6. 

Agency Response: The Board agrees that the term "site" should 
be removed from the title of the section, as well as from the sec-
tion itself, and has made these suggested changes in the rule 
text as adopted. The Board further agrees that there is a typo-
graphical error in §222.6(a)(1) as pointed out by the commenter 
and has changed the rule text as adopted to appropriately ref-
erence §222.5 instead. Regarding the remainder of the com-
ments, the Board has amended the rule text to better clarify the 
requirements that apply when prescriptive authority agreements 
are utilized in facility based practices and when protocols and 
other written authorization are utilized in facility based practices. 
Additionally, the Board has determined that the language of the 
Occupations Code §157.054(b-1) should be included in the rule 
text as adopted to provide further clarity regarding the use of pre-
scriptive authority agreements in facility based practices. 

§222.7 

Comments: A commenter representing CNAP states that the last 
sentence of the section should be deleted because it deals with 
prescribing controlled substances and appears inappropriate in 
this section. The language to be deleted is: "APRNs with full 
licensure and valid prescription authorization numbers are not 
eligible to order or prescribe controlled substances unless they 
meet the applicable requirements of this rule". 

Comment: A commenter representing TMA states that this sec-
tion is concerning in that it does not reference the delegation and 
supervision by a physician to an APRN. Rather, the commenter 
points out that the rule states that APRNs are eligible to order 
or prescribe non-prescription drugs, dangerous drugs, and de-
vices. Further, it also states that APRNs are not eligible to order 
or prescribe controlled substances unless they meet the appli-
cable requirements of the rule. The commenter suggests that 
the rule should reference the requirement for delegation and su-
pervision, prior to an eligible APRN being able to exercise pre-
scriptive authority. Further, the commenter points out that the 
last sentence of the proposed rule references the requirements 
"of this rule", but it is the requirements of §222.8 that should be 
met pertaining to controlled substances. The commenter recom-
mends that §222.8 be referenced in the proposed rule and that 
the requirement of physician delegation and supervision be ref-
erenced as well. 

Agency Response: As previously explained in this response to 
comments, the Board does not believe the proposed rules au-
thorize an APRN to order or prescribe drugs or devices with-
out appropriate delegation from a licensed physician. However, 
the Board agrees that the section should be clarified in general. 
The purpose of the section is to recognize that an APRN may 
not wish to obtain authority to prescribe or order controlled sub-
stances. Instead, the APRN may only wish to obtain authority 

to prescribe or order non-prescription drugs, dangerous drugs, 
and devices. Therefore, the section is intended to set forth the 
requirements that apply to an APRN who wishes to obtain au-
thority to prescribe or order non-prescription drugs, dangerous 
drugs, and devices only and to clarify that an APRN who wishes 
to also prescribe or order controlled substances must meet the 
requirements of §222.8 in order to be eligible to do so. The Board 
has amended the rule text as adopted to clarify these issues. 

§222.8 

Comments: A commenter representing TNA states that the re-
quirement that an APRN comply with DPS and DEA require-
ments are set out in §222.8(a) and (d). 

A commenter representing CNAP states that (a) and (d) are re-
dundant and (d) should be deleted in favor of (a). 

Agency Response: The Board agrees with the comments and 
has deleted subsection (d) in the rule text as adopted. 

§222.10 

Comment: A commenter representing CNAP states that the rule 
contemplates the Board notifying the Texas Medical Board and 
the Texas Physician Assistant Board when an APRN becomes 
the subject of an investigation regarding the delegation of pre-
scriptive authority. The commenter suggests that a new subsec-
tion (d) be added to require notification of the Texas Physician 
Assistant Board only when a physician assistant is a party to a 
prescriptive authority agreement involving an APRN subject to 
investigation. If there is not a physician assistant included in the 
agreement, the commenter states that notification by the Board 
appears to be unnecessary and of no public benefit. The com-
menter suggests the following language: 

(c) The Board shall immediately notify the Texas Medical Board 
and the Texas Physician Assistant Board: 

(1) when an APRN licensed by the Board becomes the subject 
of an investigation involving the delegation and supervision of 
prescriptive authority; and 

(2) upon the final disposition of an investigation an APRN li-
censed by the Board and the delegation and supervision of pre-
scriptive authority. 

(d) If no physician assistant is party to the prescriptive authority 
agreement of an advanced practice registered nurse, the Board 
is not required to notify the Texas Physician Assistant Board. 

Agency Response: The Board declines to make the suggested 
change. SB 406 requires the Board to immediately notify both 
the Texas Medical Board and the Texas Physician Assistant 
Board when a license holder becomes the subject of an in-
vestigation, as well as when there is a final disposition of the 
investigation. The Board believes its proposed requirements 
are more consistent with the provisions of SB 406 than the 
suggested revisions of the commenter. 

§222.10(f) 

Comment: A commenter representing CNAP states that this sec-
tion references "sign prescription drug orders", which should be 
changed to "order or prescribe" for consistency with SB 406. The 
commenter suggests the following language: 

(f) The practice of the APRN approved by the Board to order 
and prescribe is subject to monitoring by the Board on a periodic 
basis. 
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Agency Response: The Board agrees with the comment and 
has amended the rule text as adopted to reflect this suggested 
change. 

Comment: A commenter representing TNA recommends adding 
a new §222.10 whose content would include that of current Rule 
221.16, related to CRNAs ordering anesthesia-related drugs and 
devices. The commenter states that, prior to the passage of SB 
406, Medical Practice Act §157.058 addressed the delegation 
mechanism for CRNAs to order controlled substances Sched-
ule II anesthesia-related drugs. SB 406 provided potential ad-
ditional mechanisms by permitting APRNs to prescribe sched-
ule II controlled substances for hospital inpatients and hospital 
emergency room patients under protocols and prescriptive au-
thority agreements. The commenter feels there may now be 
confusion about what delegation mechanism can be used to au-
thorize CRNAs to order anesthesia-related drugs and services. 
The commenter believes that adding the new language will make 
explicit that the delegation mechanism allowed by Medical Prac-
tice Act §157.058 remains an option available to CRNAs. The 
commenter suggests using the current text from §221.15, and 
adding "notwithstanding any other section of this chapter," to the 
beginning of the section. 

Agency Response: The Board declines to make the change. As 
previously explained in this response to comments, the Board 
agrees that SB 406 does not require a CRNA to practice pur-
suant to a prescriptive authority agreement and that a CRNA 
may continue to order drugs and devices necessary to adminis-
ter anesthesia and anesthesia-related services under physician 
delegation, as provided for in the Occupations Code §157.058. 
Because SB 406 did not amend §157.058, the Board does not 
believe it is necessary to include the suggested language in the 
rule as adopted. 

Names of Those Commenting For and Against the Proposal. 
For: None. Against: None. For, with changes: The Texas Me-
dial Association (TMA); the Coalition for Nurses in Advanced 
Practice (CNAP); the Texas Association of Nurse Anesthetists 
(TANA); and the Texas Nurses Association (TNA). Neither for 
nor against, with changes: None. 

Statutory Authority. 

The new chapter is adopted under the Occupations Code 
Chapter 157 and §§301.151, 301.152, 301.452, 301.453, and 
301.4531. 

Section 157.051 sets forth the definitions utilized in Chapter 157, 
Subchapter B. 

Section 157.0511(a) provides that a physician's authority to del-
egate the prescribing or ordering of a drug or device under Chap-
ter 157, Subchapter B is limited to: (i) nonprescription drugs; (ii) 
dangerous drugs; and (iii) controlled substances to the extent 
provided by Subsections (b) and (b-1). 

Section 157.0511(b) provides that, except as provided by Chap-
ter 157, Subsection (b-1), a physician may delegate the prescrib-
ing or ordering of a controlled substance only if: (i) the prescrip-
tion is for a controlled substance listed in Schedule III, IV, or V 
as established by the commissioner of the Department of State 
Health Services under Chapter 481, Health and Safety Code; 
(ii) the prescription, including a refill of the prescription, is for 
a period not to exceed 90 days; (iii) with regard to the refill of 
a prescription, the refill is authorized after consultation with the 
delegating physician and the consultation is noted in the patient's 
chart; and (iv) with regard to a prescription for a child less than 

two years of age, the prescription is made after consultation with 
the delegating physician and the consultation is noted in the pa-
tient's chart. 

Section 157.0511(b-1) provides that a physician may delegate 
the prescribing or ordering of a controlled substance listed in 
Schedule II as established by the commissioner of the Depart-
ment of State Health Services under Chapter 481, Health and 
Safety Code, only: (i) in a hospital facility-based practice under 
§157.054, in accordance with policies approved by the hospi-
tal's medical staff or a committee of the hospital's medical staff 
as provided by the hospital bylaws to ensure patient safety, and 
as part of the care provided to a patient who: (A) has been ad-
mitted to the hospital for an intended length of stay of 24 hours 
or greater; or (B) is receiving services in the emergency depart-
ment of the hospital; or (ii) as part of the plan of care for the 
treatment of a person who has executed a written certification 
of a terminal illness, has elected to receive hospice care, and is 
receiving hospice treatment from a qualified hospice provider. 

Section 157.0511(b-2) provides that the board shall adopt rules 
that require a physician who delegates the prescribing or order-
ing of a drug or device to register with the board the name and 
license number of the physician assistant or advanced practice 
registered nurse to whom a delegation is made. Further, the 
board may develop and use an electronic online delegation reg-
istration process for registration under Chapter 157, Subchapter 
B. 

Section 157.0511(c) states that Chapter 157, Subchapter B does 
not modify the authority granted by law for a licensed registered 
nurse or physician assistant to administer or provide a medica-
tion, including a controlled substance listed in Schedule II as es-
tablished by the commissioner of the Department of State Health 
Services under Chapter 481, Health and Safety Code, that is au-
thorized by a physician under a physician's order, standing med-
ical order, standing delegation order, or protocol. 

Section 157.0512(a) provides that a physician may delegate to 
an advanced practice registered nurse or physician assistant, 
acting under adequate physician supervision, the act of prescrib-
ing or ordering a drug or device as authorized through a pre-
scriptive authority agreement between the physician and the ad-
vanced practice registered nurse or physician assistant, as ap-
plicable. 

Section 157.0512(b) states that a physician and an advanced 
practice registered nurse or physician assistant are eligible to 
enter into or be parties to a prescriptive authority agreement only 
if: (i) if applicable, the Texas Board of Nursing has approved the 
advanced practice registered nurse's authority to prescribe or 
order a drug or device as authorized under Chapter 157, Sub-
chapter B; (ii) the advanced practice registered nurse or physi-
cian assistant: (A) holds an active license to practice in this state 
as an advanced practice registered nurse or physician assistant, 
as applicable, and is in good standing in this state; and (B) is not 
currently prohibited by the Texas Board of Nursing or the Texas 
Physician Assistant Board, as applicable, from executing a pre-
scriptive authority agreement; and (iii) before executing the pre-
scriptive authority agreement, the physician and the advanced 
practice registered nurse or physician assistant disclose to the 
other prospective party to the agreement any prior disciplinary 
action by the board, the Texas Board of Nursing, or the Texas 
Physician Assistant Board, as applicable. 

Section 157.0512(c) states that, except as provided by 
§157.0512(d), the combined number of advanced practice reg-
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istered nurses and physician assistants with whom a physician 
may enter into a prescriptive authority agreement may not ex-
ceed seven advanced practice registered nurses and physician 
assistants or the full-time equivalent of seven advanced practice 
registered nurses and physician assistants. 

Section 157.0512(d) states that §157.0512(c) does not apply to 
a prescriptive authority agreement if the prescriptive authority 
is being exercised in: (i) a practice serving a medically under-
served population; or (ii) a facility-based practice in a hospital 
under §157.054. 

Section 157.0512(e) provides that a prescriptive authority agree-
ment must, at a minimum: (i) be in writing and signed and dated 
by the parties to the agreement; (ii) state the name, address, and 
all professional license numbers of the parties to the agreement; 
(iii) state the nature of the practice, practice locations, or practice 
settings; (iv) identify the types or categories of drugs or devices 
that may be prescribed or the types or categories of drugs or 
devices that may not be prescribed; (v) provide a general plan 
for addressing consultation and referral; (vi) provide a plan for 
addressing patient emergencies; (vii) state the general process 
for communication and the sharing of information between the 
physician and the advanced practice registered nurse or physi-
cian assistant to whom the physician has delegated prescriptive 
authority related to the care and treatment of patients; (viii) if 
alternate physician supervision is to be utilized, designate one 
or more alternate physicians who may: (A) provide appropriate 
supervision on a temporary basis in accordance with the require-
ments established by the prescriptive authority agreement and 
the requirements of Chapter 157, Subchapter B, and (B) partici-
pate in the prescriptive authority quality assurance and improve-
ment plan meetings required under §157.0512; and (ix) describe 
a prescriptive authority quality assurance and improvement plan 
and specify methods for documenting the implementation of the 
plan that includes the following: (A) chart review, with the num-
ber of charts to be reviewed determined by the physician and 
advanced practice registered nurse or physician assistant; and 
(B) periodic face-to-face meetings between the advanced prac-
tice registered nurse or physician assistant and the physician at 
a location determined by the physician and the advanced prac-
tice registered nurse or physician assistant. 

Section 157.0512(f) provides that the periodic face-to-face 
meetings described by §157.0512(e)(9)(B) must: (i) include: (A) 
the sharing of information relating to patient treatment and care, 
needed changes in patient care plans, and issues relating to 
referrals; and (B) discussion of patient care improvement; and 
(ii) be documented and occur: (A) except as provided by Para-
graph (B): (i) at least monthly until the third anniversary of the 
date the agreement is executed; and (ii) at least quarterly after 
the third anniversary of the date the agreement is executed, 
with monthly meetings held between the quarterly meetings 
by means of a remote electronic communications system, 
including videoconferencing technology or the Internet; or (B) 
if during the seven years preceding the date the agreement is 
executed the advanced practice registered nurse or physician 
assistant for at least five years was in a practice that included 
the exercise of prescriptive authority with required physician 
supervision: (i) at least monthly until the first anniversary of the 
date the agreement is executed; and (ii) at least quarterly after 
the first anniversary of the date the agreement is executed, 
with monthly meetings held between the quarterly meetings by 
means of a remote electronic communications system, including 
videoconferencing technology or the Internet. 

Section 157.0512(g) provides that the prescriptive authority 
agreement may include other provisions agreed to by the 
physician and advanced practice registered nurse or physician 
assistant. 

Section 157.0512(h) provides that if the parties to the prescrip-
tive authority agreement practice in a physician group practice, 
the physician may appoint one or more alternate supervising 
physicians designated under §157.0512(e)(8), if any, to conduct 
and document the quality assurance meetings in accordance 
with the requirements of Chapter 157, Subchapter B. 

Section 157.0512(i) provides that the prescriptive authority 
agreement need not describe the exact steps that an advanced 
practice registered nurse or physician assistant must take with 
respect to each specific condition, disease, or symptom. 

Section 157.0512(j) provides that a physician, advanced prac-
tice registered nurse, or physician assistant who is a party to a 
prescriptive authority agreement must retain a copy of the agree-
ment until the second anniversary of the date the agreement is 
terminated. 

Section 157.0512(k) provides that a party to a prescriptive au-
thority agreement may not by contract waive, void, or nullify any 
provision of §157.0512 or §157.0513. 

Section 157.0512(l) provides that in the event that a party to a 
prescriptive authority agreement is notified that the individual has 
become the subject of an investigation by the board, the Texas 
Board of Nursing, or the Texas Physician Assistant Board, the 
individual shall immediately notify the other party to the prescrip-
tive authority agreement. 

Section 157.0512(m) provides that the prescriptive authority 
agreement and any amendments must be reviewed at least an-
nually, dated, and signed by the parties to the agreement. The 
prescriptive authority agreement and any amendments must 
be made available to the board, the Texas Board of Nursing, 
or the Texas Physician Assistant Board not later than the third 
business day after the date of receipt of request, if any. 

Section 157.0512(n) provides that the prescriptive authority 
agreement should promote the exercise of professional judg-
ment by the advanced practice registered nurse or physician 
assistant commensurate with the advanced practice registered 
nurse's or physician assistant's education and experience and 
the relationship between the advanced practice registered nurse 
or physician assistant and the physician. 

Section 157.0512(o) provides that §157.0512 shall be liberally 
construed to allow the use of prescriptive authority agreements 
to safely and effectively utilize the skills and services of advanced 
practice registered nurses and physician assistants. 

Section 157.0512(p) provides that the board may not adopt rules 
pertaining to the elements of a prescriptive authority agreement 
that would impose requirements in addition to the requirements 
under §157.0512. The board may adopt other rules relating to 
physician delegation under Chapter 157. 

Section 157.0512(q) provides that the board, the Texas Board 
of Nursing, and the Texas Physician Assistant Board shall jointly 
develop responses to frequently asked questions relating to pre-
scriptive authority agreements not later than January 1, 2014. 
Chapter 157, Subchapter B expires January 1, 2015. 

Section 157.0513(a) states that the board, the Texas Board of 
Nursing, and the Texas Physician Assistant Board shall jointly 
develop a process: (i) to exchange information regarding the 
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names, locations, and license numbers of each physician, ad-
vanced practice registered nurse, and physician assistant who 
has entered into a prescriptive authority agreement; (ii) by which 
each board shall immediately notify the other boards when a li-
cense holder of the board becomes the subject of an investiga-
tion involving the delegation and supervision of prescriptive au-
thority, as well as the final disposition of any such investigation; 
and (iii) by which each board shall maintain and share a list of 
the board's license holders who have been subject to final ad-
verse disciplinary action for an act involving the delegation and 
supervision of prescriptive authority. 

Section 157.0513(b) states that if the board, the Texas Board of 
Nursing, or the Texas Physician Assistant Board receives a no-
tice under §157.0513(a)(2), the board that received notice may 
open an investigation against a license holder of the board who 
is a party to a prescriptive authority agreement with the license 
holder who is under investigation by the board that provided no-
tice under §157.0513(a)(2). 

Section 157.0513(c) states that the Board shall maintain and 
make available to the public a searchable online list of physi-
cians, advanced practice registered nurses, and physician 
assistants who have entered into a prescriptive authority agree-
ment authorized under §157.0512 and identify the physician, 
advanced practice registered nurse, or physician assistant with 
whom each physician, advanced practice registered nurse, and 
physician assistant has entered into a prescriptive authority 
agreement. 

Section 157.0513(d) states that the Board shall collaborate with 
the Texas Board of Nursing and the Texas Physician Assistant 
Board to maintain and make available to the public a list of physi-
cians, advanced practice registered nurses, and physician assis-
tants who are prohibited from entering into or practicing under a 
prescriptive authority agreement. 

Section 157.0514 states that if the board receives a notice under 
§157.0513(a)(2), the board or an authorized board representa-
tive may enter, with reasonable notice and at a reasonable time, 
unless the notice would jeopardize an investigation, a site where 
a party to a prescriptive authority agreement practices to inspect 
and audit any records or activities relating to the implementation 
and operation of the agreement. To the extent reasonably pos-
sible, the board and the board's authorized representative shall 
conduct any inspection or audit under §157.0514 in a manner 
that minimizes disruption to the delivery of patient care. 

Section 157.054(a) states that one or more physicians licensed 
by the board may delegate, to one or more physician assistants 
or advanced practice registered nurses acting under adequate 
physician supervision whose practice is facility-based at a hospi-
tal or licensed long-term care facility, the administration or provi-
sion of a drug and the prescribing or ordering of a drug or device 
if each of the delegating physicians is: (i) the medical director 
or chief of medical staff of the facility in which the physician as-
sistant or advanced practice registered nurse practices; (ii) the 
chair of the facility's credentialing committee; (iii) a department 
chair of a facility department in which the physician assistant or 
advanced practice registered nurse practices; or (iv) a physician 
who consents to the request of the medical director or chief of 
medical staff to delegate the prescribing or ordering of a drug or 
device at the facility in which the physician assistant or advanced 
practice registered nurse practices. 

Section 157.054(a-1) states that the limits on the number of 
advanced practice registered nurses or physician assistants 

to whom a physician may delegate under §157.0512 do not 
apply to a physician under §157.054(a) whose practice is fa-
cility-based under §157.054 provided that the physician is not 
delegating in a freestanding clinic, center, or practice of the 
facility. 

Section 157.054(b) states that a physician's authority to dele-
gate under §157.054(a) is limited as follows: (i) the delegation 
must be made under a physician's order, standing medical or-
der, standing delegation order, or another order or protocol de-
veloped in accordance with policies approved by the facility's 
medical staff or a committee of the facility's medical staff as pro-
vided by the facility bylaws; (ii) the delegation must occur in the 
facility in which the physician is the medical director, the chief 
of medical staff, the chair of the credentialing committee, a de-
partment chair, or a physician who consents to delegate under 
§157.054(a)(4); (iii) the delegation may not permit the prescrib-
ing or ordering of a drug or device for the care or treatment of the 
patients of any other physician without the prior consent of that 
physician; and (iv) delegation in a long-term care facility must be 
by the medical director and is limited to the prescribing or order-
ing of a drug or device to not more than seven advanced practice 
registered nurses or physician assistants or their full-time equiv-
alents. 

Section 157.054(b-1) states that a facility-based physician may 
not delegate at more than one hospital or more than two long-
term care facilities under this section unless approved by the 
board. The facility-based physician may not be prohibited from 
delegating the prescribing or ordering of drugs or devices un-
der §157.0512 at other practice locations, including hospitals or 
long-term care facilities, provided that the delegation at those lo-
cations complies with all the requirements of §157.0512. 

Section 157.054(c) states that physician supervision of the pre-
scribing or ordering of a drug or device must conform to what a 
reasonable, prudent physician would find consistent with sound 
medical judgment but may vary with the education and expe-
rience of the particular advanced practice registered nurse or 
physician assistant. A physician shall provide continuous super-
vision, but the constant physical presence of the physician is not 
required. 

Section 157.055 states that a protocol or other order shall be 
defined in a manner that promotes the exercise of professional 
judgment by the advanced practice registered nurse and physi-
cian assistant commensurate with the education and experience 
of that person. Under §157.055, an order or protocol used by 
a reasonable and prudent physician exercising sound medical 
judgment: (i) is not required to describe the exact steps that an 
advanced practice registered nurse or a physician assistant must 
take with respect to each specific condition, disease, or symp-
tom; and (ii) may state the types or categories of medications 
that may be prescribed or the types or categories of medications 
that may not be prescribed. 

Section 157.057 states that the board may adopt additional 
methods to implement: (i) a physician's prescription; or (ii) the 
delegation of prescriptive authority. 

Section 157.059(b) states that a physician may delegate to a 
physician assistant offering obstetrical services and certified by 
the board as specializing in obstetrics or an advanced practice 
registered nurse recognized by the Texas Board of Nursing as 
a nurse midwife the act of administering or providing controlled 
substances to the physician assistant's or nurse midwife's clients 
during intrapartum and immediate postpartum care. 
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Section 157.059(d) states that the delegation of authority to 
administer or provide controlled substances under §157.059(b) 
must be under a physician's order, medical order, standing 
delegation order, prescriptive authority agreement, or protocol 
that requires adequate and documented availability for access 
to medical care. 

Section 157.059(e) states that the physician's orders, medical 
orders, standing delegation orders, prescriptive authority agree-
ments, or protocols must require the reporting of or monitoring 
of each client's progress, including complications of pregnancy 
and delivery and the administration and provision of controlled 
substances by the nurse midwife or physician assistant to the 
clients of the nurse midwife or physician assistant. 

Section 157.059(f) states that the authority of a physician to del-
egate under §157.059 is limited to: (i) seven nurse midwives 
or physician assistants or their full-time equivalents; and (ii) the 
designated facility at which the nurse midwife or physician assis-
tant provides care. 

Section 157.059(j) states that §157.059 does not limit the au-
thority of a physician to delegate the prescribing or ordering of a 
controlled substance under Chapter 157, Subchapter B. 

Section 157.060 states that, unless the physician has reason to 
believe the physician assistant or advanced practice registered 
nurse lacked the competency to perform the act, a physician is 
not liable for an act of a physician assistant or advanced practice 
registered nurse solely because the physician signed a standing 
medical order, a standing delegation order, or another order or 
protocol, or entered into a prescriptive authority agreement, au-
thorizing the physician assistant or advanced practice registered 
nurse to administer, provide, prescribe, or order a drug or device. 

Section 301.151 authorizes the Board to adopt and enforce rules 
consistent with Chapter 301 and necessary to: (i) perform its 
duties and conduct proceedings before the Board; (ii) regulate 
the practice of professional nursing and vocational nursing; (iii) 
establish standards of professional conduct for license holders 
Chapter 301; and (iv) determine whether an act constitutes the 
practice of professional nursing or vocational nursing. 

Section 301.152(a) states that "advanced practice registered 
nurse" means a registered nurse licensed by the board to 
practice as an advanced practice registered nurse on the basis 
of completion of an advanced educational program. The term 
includes a nurse practitioner, nurse midwife, nurse anesthetist, 
and clinical nurse specialist. The term is synonymous with 
"advanced nurse practitioner" and "advanced practice nurse." 

Section 301.152(b) states that the Board shall adopt rules to: (i) 
license a registered nurse as an advanced practice registered 
nurse; (ii) establish: (A) any specialized education or training, 
including pharmacology, that an advanced practice registered 
nurse must have to prescribe or order a drug or device as dele-
gated by a physician under §157.0512 or §157.054; (B) a system 
for approving an advanced practice registered nurse to prescribe 
or order a drug or device as delegated by a physician under 
§157.0512 or §157.054 on the receipt of evidence of completing 
the specialized education and training requirement under para-
graph (A); and (C) a system for issuing a prescription authoriza-
tion number to an advanced practice registered nurse approved 
under paragraph (B); and (iii) concurrently renew any license or 
approval granted to an advanced practice registered nurse un-
der §301.152(b) and a license renewed by the advanced practice 
registered nurse under §301.301. 

Section 301.152(c) states that at a minimum, the rules adopted 
under §301.152(b)(2) must: (i) require completion of pharmacol-
ogy and related pathophysiology education for initial approval; 
and (ii) require continuing education in clinical pharmacology and 
related pathophysiology in addition to any continuing education 
otherwise required under §301.303. 

Section 301.452(a) defines intemperate use to include practicing 
nursing or being on duty or on call while under the influence of 
alcohol or drugs. 

Section 301.452(b) provides that a person is subject to denial of 
a license or to disciplinary action under Subchapter J for: (i) a vi-
olation of Chapter 301, a rule or regulation not inconsistent with 
Chapter 301, or an order issued under Chapter 301; (ii) fraud 
or deceit in procuring or attempting to procure a license to prac-
tice professional nursing or vocational nursing; (iii) a conviction 
for, or placement on deferred adjudication community supervi-
sion or deferred disposition for, a felony or for a misdemeanor 
involving moral turpitude; (iv) conduct that results in the revoca-
tion of probation imposed because of conviction for a felony or 
for a misdemeanor involving moral turpitude; (v) use of a nurs-
ing license, diploma, or permit, or the transcript of such a doc-
ument, that has been fraudulently purchased, issued, counter-
feited, or materially altered; (vi) impersonating or acting as a 
proxy for another person in the licensing examination required 
under §301.253 or §301.255; (vii) directly or indirectly aiding or 
abetting an unlicensed person in connection with the unautho-
rized practice of nursing; (viii) revocation, suspension, or denial 
of, or any other action relating to, the person's license or privilege 
to practice nursing in another jurisdiction; (ix) intemperate use of 
alcohol or drugs that the Board determines endangers or could 
endanger a patient; (x) unprofessional or dishonorable conduct 
that, in the Board's opinion, is likely to deceive, defraud, or injure 
a patient or the public; (xi) adjudication of mental incompetency; 
(xii) lack of fitness to practice because of a mental or physical 
health condition that could result in injury to a patient or the pub-
lic; or (xiii) failure to care adequately for a patient or to conform 
to the minimum standards of acceptable nursing practice in a 
manner that, in the Board's opinion, exposes a patient or other 
person unnecessarily to risk of harm. 

Section 301.452(c) provides that the Board may refuse to admit 
a person to a licensing examination for a ground described under 
§301.452(b). 

Section 301.452(d) provides that the Board by rule shall estab-
lish guidelines to ensure that any arrest information, in particular 
information on arrests in which criminal action was not proven 
or charges were not filed or adjudicated, that is received by the 
Board under §301.452 is used consistently, fairly, and only to the 
extent the underlying conduct relates to the practice of nursing. 

Section 301.453(a) provides that, if the Board determines that 
a person has committed an act listed in §301.452(b), the Board 
shall enter an order imposing one or more of the following: (i) 
denial of the person's application for a license, license renewal, 
or temporary permit; (ii) issuance of a written warning; (iii) ad-
ministration of a public reprimand; (iv) limitation or restriction of 
the person's license, including limiting to or excluding from the 
person's practice one or more specified activities of nursing or 
stipulating periodic Board review; (v) suspension of the person's 
license for a period not to exceed five years; (vi) revocation of 
the person's license; or (vii) assessment of a fine. 

Section 301.453(b) provides that, in addition to or instead of an 
action under §301.453(a), the Board, by order, may require the 
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person to: (i) submit to care, counseling, or treatment by a health 
provider designated by the Board as a condition for the issuance 
or renewal of a license; (ii) participate in a program of education 
or counseling prescribed by the Board; (iii) practice for a speci-
fied period under the direction of a registered nurse or vocational 
nurse designated by the Board; or (iv) perform public service the 
Board considers appropriate. 

Section 301.453(c) provides that the Board may probate any 
penalty imposed on a nurse and may accept the voluntary sur-
render of a license. The Board may not reinstate a surrendered 
license unless it determines that the person is competent to re-
sume practice. 

Section 301.453(d) states that if the Board suspends, revokes, or 
accepts surrender of a license, the Board may impose conditions 
for reinstatement that the person must satisfy before the Board 
may issue an unrestricted license. 

Section 301.4531(a) states that the Board by rule shall adopt a 
schedule of the disciplinary sanctions that the Board may impose 
under Chapter 301. In adopting the schedule of sanctions, the 
Board shall ensure that the severity of the sanction imposed is 
appropriate to the type of violation or conduct that is the basis 
for disciplinary action. 

Section 301.4531(b) states, in determining the appropriate disci-
plinary action, including the amount of any administrative penalty 
to assess, the Board shall consider: (i) whether the person is be-
ing disciplined for multiple violations of either Chapter 301 or a 
rule or order adopted under Chapter 301 or has previously been 
the subject of disciplinary action by the Board and has previously 
complied with Board rules and Chapter 301; (ii) the seriousness 
of the violation; (iii) the threat to public safety; and (iv) any miti-
gating factors. 

Section 301.4531(c) provides that, in the case of a person de-
scribed by §301.4531(b)(1)(A), the Board shall consider taking a 
more severe disciplinary action, including revocation of the per-
son's license, than the disciplinary action that would be taken 
for a single violation; and in the case of a person described by 
§301.4531(b)(1)(B), the Board shall consider taking a more se-
vere disciplinary action, including revocation of the person's li-
cense, than the disciplinary action that would be taken for a per-
son who has not previously been the subject of disciplinary ac-
tion by the Board. 

§222.1. Definitions. 
The following words and terms when used in this chapter shall have 
the following meanings unless the context clearly indicates otherwise: 

(1) Advanced health assessment--A course that offers con-
tent supported by related clinical experience such that students gain the 
knowledge and skills needed to perform comprehensive assessments to 
acquire data, make diagnoses of health status, and formulate effective 
clinical management plans. Content must include assessment of all 
human systems, advanced assessment techniques, concepts, and ap-
proaches. 

(2) Advanced Pharmacotherapeutics--A course that offers 
advanced content in pharmacokinetics, pharmacodynamics, pharma-
cotherapeutics of all broad categories of agents, and the application of 
drug therapy to the treatment of disease and/or the promotion of health. 

(3) Advanced Physiology and Pathophysiology--A ded-
icated, comprehensive, system-focused pathology course(s) that 
provides students with the knowledge and skills to analyze the re-
lationship between normal physiology and pathological phenomena 
produced by altered states across the life span. 

(4) Advanced practice registered nurse (APRN)--As de-
fined by §301.152, Occupations Code. The term includes an advanced 
nurse practitioner and advanced practice nurse. 

(5) Board--The Texas Board of Nursing. 

(6) Controlled Substance--As defined by §481.002, Health 
and Safety Code. 

(7) Dangerous Drug--As defined by §483.001, Health and 
Safety Code. 

(8) Device--As defined by §551.003, Occupations Code, 
and includes durable medical equipment. 

(9) Diagnosis and management course--A course offering 
both didactic and clinical content in clinical decision-making and as-
pects of medical diagnosis and medical management of diseases and 
conditions. Supervised clinical practice must include the opportunity 
to provide pharmacological and non-pharmacological management of 
diseases and conditions considered within the scope of practice of the 
APRN's population focus area and role. 

(10) Facility-based practice--A hospital, as defined by 
§157.051(6), Occupations Code, or a licensed long term care facility. 
A facility based practice does not include a freestanding clinic, center, 
or other medical practice associated with or owned or operated by a 
hospital or licensed long term care facility. 

(11) Health professional shortage area--

(A) An urban or rural area of this state that: 

(i) is not required to conform to the geographic 
boundaries of a political subdivision but is a rational area for the 
delivery of health services; 

(ii) the Secretary of Health and Human Services de-
termines has a health professional shortage; and 

(iii) is not reasonably accessible to an adequately 
served area; 

(B) A population group that the Secretary of Health and 
Human Services determines has a health professional shortage; or 

(C) A public or non-profit private medical facility or 
other facility that the Secretary of Health and Human Services de-
termines has a health profession shortage as described by 42 U.S.C. 
§254e(a)(1). 

(12) Hospital--A facility that: 

(A) is: 

(i) a general hospital or a special hospital, as those 
terms are defined by §241.003, Health and Safety Code, including a 
hospital maintained or operated by a state; or 

(ii) a mental hospital licensed under Chapter 577, 
Health and Safety Code; and 

(B) has an organized medical staff. 

(13) Medication order--As defined by §551.003, Occupa-
tions Code and §481.002, Health and Safety Code. 

(14) Non-prescription drug--As defined by §551.003, Oc-
cupations Code. 

(15) Physician group practice--An entity through which 
two or more physicians deliver health care to the public through the 
practice of medicine on a regular basis and that is: 

(A) owned and operated by two or more physicians; or 
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(B) a freestanding clinic, center, or office of a non-profit 
health organization certified by the Texas Medical Board under 
§162.001(b), Occupations Code, that complies with the requirements 
of Chapter 162. 

(16) Population focus area--The section of the population 
with which the APRN has been licensed to practice by the Board. 

(17) Practice serving a medically under-served popula-
tion--

(A) A practice in a health professional shortage area; 

(B) A clinic designated as a rural health clinic under 42 
U.S.C.§1395x(aa); 

(C) A public health clinic or a family planning clinic 
under contract with the Health and Human Services Commission or 
the Department of State Health Services; 

(D) A clinic designated as a federally qualified health 
center under 42 U.S.C. §1396d(1)(2)(B); 

(E) A county, state, or federal correctional facility; 

(F) A practice: 

(i) that either: 

(I) is located in an area in which the Department 
of State Health Services determines there is an insufficient number of 
physicians providing services to eligible clients of federally, state, or 
locally funded health care programs; or 

(II) is a practice that the Department of State 
Health Services determines serves a disproportionate number of clients 
eligible to participate in federally, state, or locally funded health care 
programs; and 

(ii) for which the Department of State Health Ser-
vices publishes notice of the department's determination in the Texas 
Register and provides an opportunity for public comment in the manner 
provided for a proposed rule under Chapter 2001, Government Code; 
or 

(G) A practice at which a physician was delegating pre-
scriptive authority to an APRN or physician assistant on or before 
March 1, 2013, based on the practice qualifying as a site serving a med-
ically under-served population. 

(18) Prescribe or order a drug or device--Prescribing or or-
dering a drug or device, including the issuing of a prescription drug 
order or a medication order. 

(19) Prescription drug--As defined by §551.003, Occupa-
tions Code. 

(20) Prescriptive authority agreement--An agreement en-
tered into by a physician and an APRN or physician assistant through 
which the physician delegates to the APRN or physician assistant the 
act of prescribing or ordering a drug or device. 

(21) Protocols or other written authorization--Written au-
thorization to provide medical aspects of patient care that are agreed 
upon and signed by the APRN and delegating physician, reviewed and 
signed at least annually, and maintained in the practice setting of the 
APRN. The term "protocols or other written authorization" is separate 
and distinct from a prescriptive authority agreement. However, a pre-
scriptive authority agreement may reference or include the terms of 
a protocol or other written authorization. Protocols or other written 
authorization shall be defined to promote the exercise of professional 
judgment by the APRN commensurate with his/her education and ex-

perience. Such protocols or other written authorization need not de-
scribe the exact steps that the APRN must take with respect to each 
specific condition, disease, or symptom and may state types or cate-
gories of drugs or devices that may be prescribed or ordered rather than 
just list specific drugs or devices. 

(22) Shall and must--Mandatory requirements. 

(23) Should--A recommendation. 

§222.3. Renewal of Prescriptive Authority. 

(a) The APRN shall renew the privilege to sign prescription 
drug orders and medication orders in conjunction with the RN and ad-
vanced practice license renewal application. 

(b) The APRN seeking to maintain prescriptive authority shall 
attest, on forms provided by the Board, to completing at least five con-
tact hours of continuing education in pharmacotherapeutics within the 
preceding biennium. In every licensure cycle after January 1, 2015, 
those APRNs seeking to maintain prescriptive authority who order or 
prescribe controlled substances shall attest, on forms provided by the 
Board, to completing at least three additional contact hours of contin-
uing education related to prescribing controlled substances within the 
preceding biennium. 

(c) The continuing education requirements in subsection (b) 
of this section shall be in addition to continuing education required 
under Chapter 216 of this title (relating to Continuing Competency) 
for APRNs. 

§222.4. Minimum Standards for Prescribing or Ordering Drugs and 
Devices. 

(a) The APRN with full licensure and a valid prescription au-
thorization number shall: 

(1) order or prescribe only those drugs or devices that are: 

(A) authorized by a prescriptive authority agreement or, 
if practicing in a facility-based practice, authorized by either a prescrip-
tive authority agreement or protocols or other written authorization; 
and 

(B) ordered or prescribed for patient populations within 
the accepted scope of professional practice for the APRN's license; and 

(2) comply with the requirements for chart reviews speci-
fied in the prescriptive authority agreement and periodic face to face 
meetings set forth in the prescriptive authority agreement; or 

(3) comply with the requirements set forth in protocols or 
other written authorization if ordering or prescribing drugs or devices 
under facility-based protocols or other written authorization. 

(b) Prescription Information. The format and essential ele-
ments of a prescription drug order shall comply with the requirements 
of the Texas State Board of Pharmacy. The following information must 
be provided on each prescription: 

(1) the patient's name and address; 

(2) the name, strength, and quantity of the drug to be dis-
pensed; 

(3) directions to the patient regarding taking of the drug and 
the dosage; 

(4) the intended use of the drug, if appropriate; 

(5) the name, address, and telephone number of the physi-
cian with whom the APRN has a prescriptive authority agreement or 
facility-based protocols or other written authorization; 
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(6) address and telephone number of the site at which the 
prescription drug order was issued; 

(7) the date of issuance; 

(8) the number of refills permitted; 

(9) the name, prescription authorization number, and origi-
nal signature of the APRN who authorized the prescription drug order; 
and 

(10) the United States Drug Enforcement Administration 
numbers of the APRN and the delegating physician, if the prescription 
drug order is for a controlled substance. 

(c) Generic Substitution. The APRN shall authorize or prevent 
generic substitution on a prescription in compliance with the current 
rules of the Texas State Board of Pharmacy relating to generic substi-
tution. 

(d) An APRN may order or prescribe medications for sexually 
transmitted diseases for partners of an established patient, if the APRN 
assesses the patient and determines that the patient may have been in-
fected with a sexually transmitted disease. Nothing in this subsection 
shall be construed to require the APRN to issue prescriptions for part-
ners of patients. 

(e) APRNs may order or prescribe only those medications that 
are FDA approved unless done through protocol registration in a United 
States Institutional Review Board or Expanded Access authorized clin-
ical trial. "Off label" use, or prescription of FDA-approved medications 
for uses other than that indicated by the FDA, is permitted when such 
practices are: 

(1) within the current standard of care for treatment of the 
disease or condition; and 

(2) supported by evidence-based research. 

(f) The APRN with full licensure and a valid prescriptive au-
thorization number shall cooperate with representatives of the Board 
and the Texas Medical Board during an inspection and audit relating 
to the operation and implementation of a prescriptive authority agree-
ment. 

§222.5. Prescriptive Authority Agreement. 

(a) The prescriptive authority agreement is a mechanism by 
which an APRN is delegated the authority to order or prescribe drugs 
or devices by a physician. 

(b) An APRN with full licensure and a valid prescriptive au-
thorization number and a physician are eligible to enter into or be par-
ties to a prescriptive authority agreement only if the APRN: 

(1) holds an active license to practice in this state that is 
in good standing. For purposes of this chapter, an APRN is in good 
standing if the APRN's license and prescriptive authorization number 
are not encumbered by a disciplinary action; 

(2) is not currently prohibited by the Board from executing 
a prescriptive authority agreement; and 

(3) before executing the prescriptive authority agreement, 
the APRN and the physician disclose to the other prospective party to 
the agreement any prior disciplinary action by the applicable licensing 
board. 

(c) A prescriptive authority agreement must, at a minimum: 

(1) be in writing and signed and dated by the parties to the 
agreement; 

(2)         
numbers of the parties to the agreement; 

(3) state the nature of the practice, practice locations, or 
practice settings; 

(4) identify either: 

(A) the types or categories of drugs or devices that may 
be ordered or prescribed; or 

(B) the types of categories of drugs or devices that may 
not be ordered or prescribed; 

(5) provide a general plan for addressing consultation and 
referral; 

(6) provide a plan for addressing patient emergencies; 

(7) state the general process for communication and the 
sharing of information between the APRN and the physician related 
to the care and treatment of patients; 

(8) if alternate physician supervision is to be utilized, des-
ignate one or more alternate physicians who may: 

(A) provide appropriate supervision on a temporary ba-
sis in accordance with the requirements established by the prescriptive 
authority agreement and the requirements of Chapter 157, Subchapter 
B, Occupations Code; and 

(B) participate in the prescriptive authority quality as-
surance and improvement plan meetings required under §157.0512, 
Occupations Code; 

(9) describe a prescriptive authority quality assurance and 
improvement plan and specify methods for documenting the imple-
mentation of the plan that includes the following: 

(A) chart review, with the number of charts to be re-
viewed determined by the APRN and physician; and 

(B) periodic face to face meetings between the APRN 
and the physician at a location agreed upon by both providers. 

(d) The periodic face to face meetings described by subsection 
(c)(9)(B) of this section must: 

(1) include: 

(A) the sharing of information relating to patient treat-
ment and care, needed changes in patient care plans, and issues relating 
to referrals; and 

(B) discussion of patient care improvement; and 

(2) be documented and occur: 

(A) except as provided by subparagraph (B) of this 
paragraph: 

(i) at least monthly until the third anniversary of the 
date the agreement is executed; and 

(ii) at least quarterly after the third anniversary of 
the date the agreement is executed, with monthly meetings held be-
tween the quarterly meetings by means of a remote electronic com-
munications system, including video conferencing technology or the 
internet; or 

(B) if during the seven years preceding the date the 
agreement is executed, the APRN for at least five years was in a prac-
tice that included the exercise of prescriptive authority with required 
physician supervision: 

state the name, address, and all professional license
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(i) at least monthly until the first anniversary of the 
date the agreement is executed; and 

(ii) at least quarterly after the first anniversary of the 
date the agreement is executed, with monthly meetings held between 
the quarterly meetings by means of a remote electronic communica-
tions system, including video conferencing technology or the internet. 

(e) Although a prescriptive authority agreement must include 
the information specified by this section, the agreement may include 
other provisions agreed to by the APRN and physician, including pro-
visions that were previously contained in protocols or other written au-
thorization. 

(f) The APRN shall participate in quality assurance meetings 
with an alternate physician if the alternate physician has been desig-
nated in the prescriptive authority agreement to conduct and document 
the meeting. 

(g) The prescriptive authority agreement is not required to de-
scribe the exact steps that an APRN must take with respect to each 
specific condition, disease, or symptom. 

(h) An APRN who is a party to a prescriptive authority agree-
ment must retain a copy of the agreement until the second anniversary 
of the date the agreement is terminated. 

(i) A party to the prescriptive authority agreement may not by 
contract waive, void, or nullify any provision of this rule or §157.0512 
or §157.0513, Occupations Code. 

(j) In the event that a party to a prescriptive authority agree-
ment is notified that the individual has become the subject of an inves-
tigation by the respective licensing board, the individual shall immedi-
ately notify the other party to the prescriptive authority agreement. 

(k) The prescriptive authority agreement and any amendments 
must be reviewed at least annually, dated, and signed by the parties 
to the agreement. The prescriptive authority agreement shall be made 
available to the Board, the Texas Medical Board, or the Texas Physician 
Assistant Board not later than the third business day after the date of 
receipt of the request from the respective licensing board. 

(l) The prescriptive authority agreement should promote the 
exercise of professional judgment by the APRN commensurate with 
the APRN's education and experience and the relationship between the 
APRN and the physician. 

(m) The calculation under Chapter 157, Occupations Code, of 
the amount of time an APRN has practiced under the delegated pre-
scriptive authority of a physician under a prescriptive authority agree-
ment shall include the amount of time the APRN practiced under the 
delegated prescriptive authority of that physician before November 1, 
2013. 

§222.6. Prescribing at Facility-Based Practices. 

(a) An APRN with full licensure and a valid prescriptive au-
thorization number may order or prescribe a drug or device at a fa-
cility based practice pursuant to a prescriptive authority agreement or 
through protocols or other written authorization developed in accor-
dance with facility medical staff policies. 

(1) If ordering or prescribing at a facility based practice 
pursuant to a prescriptive authority agreement, the APRN must main-
tain a prescriptive authority agreement that meets the requirements of 
§222.5 (relating to Prescriptive Authority Agreement) of this chapter. 

(2)          
pursuant to protocols or other written authorization developed in ac-
cordance with facility medical staff policies, the APRN must: 

(A) review the authorizing documents with the appro-
priate medical staff at least annually; 

(B) order or prescribe drugs and devices in a hospital 
based facility in which the delegating physician is the medical director, 
the chief of medical staff, the chair of the credentialing committee, or 
a department chair, or a physician who consents to the request of the 
medical director or chief of the medical staff to delegate; 

(C) order or prescribe drugs and devices in a long term 
care facility in which the delegating physician is the medical director; 
and 

(D) order or prescribe drugs and devices for the care or 
treatment of only those patients for whom physicians have given their 
prior consent. 

(b) Protocols or other written authorization is authorization to 
provide medical aspects of patient care that are agreed upon and signed 
by the APRN and the physician, reviewed and signed at least annually, 
and maintained in the practice setting of the APRN. Protocols or other 
written authorization shall be defined to promote the exercise of pro-
fessional judgment by the APRN commensurate with his/her education 
and experience. Protocols or other written authorization need not de-
scribe the exact steps that the APRN must take with respect to each 
specific condition, disease, or symptom and may state types or cate-
gories of drugs or devices that may be ordered or prescribed. 

(c) A facility based physician may not be prohibited from del-
egating the prescribing or ordering of drugs or devices to an APRN 
under §157.0512, Occupations Code or §222.5 of this chapter at other 
practice locations, including hospitals or long term care facilities, pro-
vided that the delegation at those locations complies with all of the 
requirements of §157.0512 and §222.5 of this chapter. 

§222.7. Authority to Order and Prescribe Non-prescription Drugs, 
Dangerous Drugs, and Devices. 

An APRN who has been issued full licensure and a valid prescription 
authorization number by the Board may order or prescribe non-pre-
scription drugs, dangerous drugs, and devices, including durable med-
ical equipment, in accordance with the standards and requirements set 
forth in this chapter. However, if the APRN wishes to also order or pre-
scribe controlled substances, the APRN must also meet the additional 
requirements of §222.8 (relating to Authority to Order and Prescribe 
Controlled Substances) of this chapter. 

§222.8. Authority to Order and Prescribe Controlled Substances. 

(a) APRNs with full licensure and a valid prescription autho-
rization number are eligible to obtain authority to order and prescribe 
certain categories of controlled substances. The APRN must comply 
with all federal and state laws and regulations relating to the ordering 
and prescribing of controlled substances in Texas, including but not 
limited to, requirements set forth by the Texas Department of Public 
Safety and the United States Drug Enforcement Administration. 

(b) Orders and prescriptions for controlled substances in 
Schedules III through V may be authorized, provided the following 
criteria are met: 

(1) Prescriptions for a controlled substance in Schedules 
III through V, including a refill of the prescription, shall not exceed 
a 90 day supply. This requirement includes a prescription, either in 
the form of a new prescription or in the form of a refill, for the same 

If ordering or prescribing at a facility based practice
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controlled substance that a patient has been previously issued within 
the time period described by this subsection. 

(2) Beyond the initial 90 days, the refill of a prescription for 
a controlled substance in Schedules III through V shall not be autho-
rized prior to consultation with the delegating physician and notation 
of the consultation in the patient's chart. 

(3) A prescription of a controlled substance in Schedules 
III through V shall not be authorized for a child less than two years of 
age prior to consultation with the delegating physician and notation of 
the consultation in the patient's chart. 

(c) Orders and prescriptions for controlled substances in 
Schedule II may be authorized only: 

(1) in a hospital facility-based practice, in accordance with 
policies approved by the hospital's medical staff or a committee of the 
hospital's medical staff as provided by the hospital's bylaws to ensure 
patient safety and as part of care provided to a patient who: 

(A) has been admitted to the hospital for an intended 
length of stay of 24 hours or greater; or 

(B) is receiving services in the emergency department 
of the hospital; or 

(2) as part of the plan of care for the treatment of a per-
son who has executed a written certification of a terminal illness, has 
elected to receive hospice care, and is receiving hospice treatment from 
a qualified hospice provider. 

§222.10. Enforcement. 

(a) Any APRN who violates the sections of this rule or orders 
or prescribes in a manner that is not consistent with the standard of care 
shall be subject to removal of the authority to order or prescribe under 
this section and disciplinary action by the Board. Behaviors associated 
with ordering and prescribing medications for which the Board may 
impose disciplinary action include, but are not limited to: 

(1) ordering, prescribing, dispensing, or administering 
medications or devices for other than evidenced based therapeutic or 
prophylactic purposes that meet the minimum standards of care; 

(2) ordering, prescribing, or dispensing medications or de-
vices for personal use; 

(3) failing to properly assess and document the assessment 
prior to ordering, prescribing, dispensing, or administering a medica-
tion or device; 

(4) selling, purchasing, trading, or offering to sell, pur-
chase, or trade a prescription drug sample; and 

(5) delegation of authority to any other person to order, pre-
scribe, or dispense of an order or prescription for a drug or device. 

(b) Failure to cooperate with a representative of the Board who 
conducts an onsite investigation may result in disciplinary action. Fail-
ure to cooperate with a representative of the Board or the Texas Medical 
Board who inspects and audits the practice relating to the implemen-
tation and operation of the prescriptive authority agreement may result 
in disciplinary action. 

(c) The Board shall immediately notify the Texas Medical 
Board and the Texas Physician Assistant Board: 

(1) when an APRN licensed by the Board becomes the sub-
ject of an investigation involving the delegation and supervision of pre-
scriptive authority; and 

(2) upon the final disposition of an investigation involving 
an APRN licensed by the Board and the delegation and supervision of 
prescriptive authority. 

(d) Upon receipt of notice from the Texas Medical Board 
and/or the Texas Physician Assistant Board that a licensee of one 
of those boards is under investigation involving the delegation and 
supervision of prescriptive authority, the Board may open an investi-
gation against an APRN who is a party to the prescriptive authority 
agreement with the licensee who is under investigation by the board 
that provided the notice. 

(e) The Board shall report to the Texas Department of Public 
Safety and the United States Drug Enforcement Administration any of 
the following: 

(1) any significant changes in the status of the RN license 
or advanced practice license; or 

(2) disciplinary action impacting an APRN's ability to au-
thorize or issue prescription drug orders and medication orders. 

(f) The practice of the APRN approved by the Board to order 
and prescribe is subject to monitoring by the Board on a periodic basis. 

(g) The Board shall maintain a list of APRNs who have been 
subject to a final adverse disciplinary action for an act involving the 
delegation and supervision of prescriptive authority. 

(h) The Board shall provide information to the public regard-
ing APRNs who are prohibited from entering into or practicing under 
a prescriptive authority agreement. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 31, 

2013. 
TRD-201304980 
Jena Abel 
Assistant General Counsel 
Texas Board of Nursing 
Effective date: November 20, 2013 
Proposal publication date: August 9, 2013 

       For further information, please call: (512) 305-6822

PART 23. TEXAS REAL ESTATE 
COMMISSION 

CHAPTER 535. GENERAL PROVISIONS 
SUBCHAPTER R. REAL ESTATE 
INSPECTORS 
22 TAC §§535.206, 535.208, 535.209, 535.211, 535.216 
The Texas Real Estate Commission (TREC) adopts amend-
ments to §535.206, concerning the Texas Real Estate Inspector 
Committee; §535.208, concerning Application for a License; 
§535.209, concerning Examinations; §535.211, concerning 
Professional Liability Insurance, or Any Other Insurance That 
Provides Coverage for Violations of Subchapter G of Texas 
Occupations Code, Chapter 1102; and §535.216, concerning 
Renewal of License. Section 535.209 is adopted with changes 
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to the proposed text as published in the August 30, 2013, issue 
of the Texas Register (38 TexReg 5668). Sections 535.206, 
535.208, 535.211 and 535.216 are adopted without changes to 
the proposed text and will not be republished. 

The difference between the sections as proposed and as 
adopted and comments received on each section are described 
below. All of the comments received were reviewed by the Texas 
Real Estate Inspector Committee and all of the changes to the 
language published in the Texas Register were recommended 
by the Texas Real Estate Inspector Committee. 

Most of the amendments are adopted to implement the relevant 
provisions of House Bill (HB) 2911, 83rd Session, Texas Legisla-
ture, Regular Session (2013). The effective date of the relevant 
provisions of HB 2911 is September 1, 2013. In relevant part, 
HB 2911 amended Texas Occupations Code, Chapter 1102, re-
garding late renewals, examinations, financial responsibility, and 
fingerprinting. Many of the same amendments were adopted on 
an emergency basis because of the September 1, 2013 effective 
date. 

The amendments to §535.206 add term limits for inspector and 
public members. No comments were received on this proposal 
and no changes were made to the amendments as published. 

The amendments to §535.208 change the reference to profes-
sional responsibility requirements, change the period for com-
pleting all application requirements from six to 12 months, and 
add a new fingerprinting requirement for applicants to be con-
sistent with new statutory requirements. No comments were 
received on this proposal and no changes were made to the 
amendments as published. 

The amendments to §535.209 add a new subsection to the rule 
regarding additional education requirements for applicants who 
fail an exam three consecutive times to be consistent with new 
statutory requirements. No comments were received on this pro-
posal but input from a third party vendor who administers the ex-
aminations and staff was received regarding difficulties of imple-
mentation and confusion between subsections (e) and (f) of the 
amendments as written. The differences between the amend-
ments as proposed and as adopted are: subsection (d) is deleted 
as the date of applicability has already passed and proposed 
subsection (e) is adopted as (d). Subsection (f) is renumbered 
to (e) and is rewritten to be consistent with former subsection (e) 
(renumbered to (d)) and to better clarify when an examination 
is considered passed and the period examination results remain 
valid for an application. Former subsection (g) (renumbered to 
(f)) is rewritten to simplify the requirements for additional educa-
tion following three consecutive examination failures. 

The amendments to §535.211 add new proof of professional re-
sponsibility requirements to be consistent with new statutory re-
quirements. No comments were received on this proposal and 
no changes were made to the amendments as published. 

The amendments to §535.216 add new provisions for late re-
newals and fingerprinting to be consistent with new statutory re-
quirements. No comments were received on this proposal and 
no changes were made to the amendments as published. 

The revisions to the sections as adopted do not change the na-
ture or scope so much that they could be deemed different rules. 
The amendments as adopted do not affect individuals other than 
those contemplated by the amendments as proposed. The sec-
tions as adopted do not impose more onerous requirements than 
the proposed sections. 

The reasoned justification for the amendments to the sections 
is compliance with amendments to Texas Occupations Code, 
Chapter 1102, regarding late renewals, financial responsibility, 
reexamination and fingerprinting set out in HB 2911, 83rd Ses-
sion, Texas Legislature, Regular Session (2013). 

The amendments are adopted under Texas Occupations Code, 
§1101.151, which authorizes the Texas Real Estate Commission 
to adopt and enforce rules necessary to administer Chapters 
1101 and 1102; and to establish standards of conduct and ethics 
for its licensees to fulfill the purposes of Chapters 1101 and 1102 
and ensure compliance with Chapters 1101 and 1102. 

The statutes affected by the amendments are Texas Occupa-
tions Code, Chapters 1101 and 1102. No other statute, code or 
article is affected by the amendments. 

§535.209. Examinations. 
(a) Effective January 1, 2013, there shall be an examination for 

a real estate inspector license and for a professional inspector license, 
consisting of a national part and a state part. The commission adopts 
the National Home Inspector Examination developed by the Exami-
nation Board of Professional Home Inspectors for the national part of 
the examination. For the state part of the examination, questions shall 
be used which measure competency in the subject areas required for a 
license by Chapter 1102, and which demonstrate an awareness of its 
provisions relating to inspectors. Each real estate inspector applicant 
must achieve a score of at least 70% on the state part of the examina-
tion. Each professional inspector applicant must achieve a score of at 
least 75% on the state part of the examination. 

(b) Except as otherwise required by Chapter 1102 or this sec-
tion, examinations shall be conducted as provided by §535.61 of this 
title (relating to Examinations). 

(c) The commission may waive the national part of the exami-
nation of an applicant for a real estate or professional inspector license 
if the applicant maintains an active license in another state and has 
passed the National Home Inspector Examination developed by the Ex-
amination Board of Professional Home Inspectors. 

(d) If the applicant has not satisfied all requirements within 
one year from the time the commission accepted an application for 
filing, including passing both parts of the examination, the application 
is terminated and a new application is required. 

(e) Examination results are valid for a period of one year from 
the date the examination is passed. An examination is considered 
passed when an applicant has received a passing grade on both parts 
of the examination. 

(f) An applicant who fails the examination three consecutive 
times may not apply for reexamination or submit a new license appli-
cation unless the applicant submits evidence satisfactory to the com-
mission that the applicant has completed additional core education as 
follows, after the date the applicant failed the examination for the third 
time: 

(1) for an applicant who failed the national part of the ex-
amination, 32 hours; 

(2) for an applicant who failed the state part of the exami-
nation, 8 hours; and 

(3) for an applicant who failed both parts of the examina-
tion, 40 hours. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 
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Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201304995 
Kerri Lewis 
General Counsel 
Texas Real Estate Commission 
Effective date: November 21, 2013 
Proposal publication date: August 30, 2013 
For further information, please call: (512) 936-3092 

22 TAC §535.210 
The Texas Real Estate Commission (TREC) adopts amend-
ments to §535.210, concerning Fees, without changes to the 
rule text as proposed in the August 30, 2013, issue of the Texas 
Register (38 TexReg 5668). 

The amendments are adopted to implement the relevant provi-
sions of House Bill (HB) 2911, 83rd Session, Texas Legislature, 
Regular Session (2013). The effective date of the relevant pro-
visions of HB 2911 is September 1, 2013. In relevant part, HB 
2911 amended Texas Occupations Code, Chapter 1102, regard-
ing examinations, late renewals, education requirements, finan-
cial responsibility, and fingerprinting. 

The amendments to §535.210 add new fees for late renewals 
and fingerprinting to be consistent with new statutory require-
ments. In addition, the amendments to §535.210 add a new fee 
of $40 for preparing a certificate of active licensure or sponsor-
ship. 

The reasoned justification for the amendments to the rule is com-
pliance with amendments to Texas Occupations Code, Chapter 
1102, regarding late renewals and fingerprinting set out in HB 
2911, 83rd Session, Texas Legislature, Regular Session (2013); 
and to cover all costs of operation in accordance with a legisla-
tive mandate under Senate Bill 1000, 82nd Legislature, Regular 
Session (2011). 

No comments were received on this proposal and no changes 
were made to the amendments as proposed. 

The amendments are adopted under Texas Occupations Code, 
§1101.151, which authorizes the Texas Real Estate Commission 
to adopt and enforce rules necessary to administer Chapters 
1101 and 1102; and to establish standards of conduct and ethics 
for its licensees to fulfill the purposes of Chapters 1101 and 1102 
and ensure compliance with Chapters 1101 and 1102. 

The statutes affected by the amendments are Texas Occupa-
tions Code, Chapters 1101 and 1102. No other statute, code or 
article is affected by the amendments. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201304996 

Kerri Lewis 
General Counsel 
Texas Real Estate Commission 
Effective date: January 1, 2014 
Proposal publication date: August 30, 2013 
For further information, please call: (512) 936-3092 

22 TAC §§535.212 - 535.214, 535.218 
The Texas Real Estate Commission (TREC) adopts amend-
ments to §535.212, concerning Education and Experience 
Requirements for a License; §535.213, concerning Approval 
of Courses in Real Estate Inspection; §535.214, concerning 
Providers of Real Estate Inspection Courses; and §535.218, 
concerning Continuing Education. Sections 535.212, 535.213 
and 535.218 are adopted with changes to the proposed text as 
published in the August 30, 2013, issue of the Texas Register 
(38 TexReg 5670). Section 535.214 is adopted without changes 
to the proposed text and will not be republished. 

The difference between the sections as published and as 
adopted and comments received on each section are described 
below. All of the comments received were reviewed by the Texas 
Real Estate Inspector Committee and all of the changes to the 
language published in the Texas Register were recommended 
by the Texas Real Estate Inspector Committee. 

Most of the amendments are adopted to implement the relevant 
provisions of House Bill (HB) 2911, 83rd Session, Texas Legisla-
ture, Regular Session (2013). The effective date of the relevant 
provisions of HB 2911 is September 1, 2013. In relevant part, HB 
2911 amended Texas Occupations Code, Chapter 1102, regard-
ing education and experience requirements, course and provider 
approval and continuing education. Many of the same amend-
ments were adopted on an emergency basis because of the 
September 1, 2013 effective date. Other amendments were 
made pursuant to the recommendation of the Texas Real Estate 
Inspector Committee to implement required field work for substi-
tute experience requirements for a license and a more compre-
hensive continuing education program for inspectors. 

The amendments to §535.212 increase the number of hours re-
quired for education for a professional inspector license by two 
hours and change the specific requirements for substitute experi-
ence requirements for real estate and professional inspectors to 
apply new statutory requirements. The amendments also correct 
and clarify the language of the rule to increase comprehension. 
The difference between the rule as published and as adopted 
are: subsections (f) and (g) were restructured to combine the 
interactive experience training classroom hours proposed un-
der (f)(1)(A) and (g)(1)(A) with the proposed required field work 
hours under (f)(1)(B)(i) and (g)(1)(B)(i) respectively; current pro-
visions allowing an option for all interactive experience train-
ing modules with no field work under subsections (f)(1)(B)(ii) 
and (g)(1)(B)(ii) were reinstated; and new subsections (f)(3) and 
(g)(3) which accept the substitute experience under reinstated 
subsections (f)(1)(B)(ii) and (g)(1)(B)(ii) if completed prior to May 
1, 2014 were added. 

Twelve comments were received on the proposal, ten opposed 
and two in favor. Additionally, two comments were received 
from legislators expressing concern about the need to study the 
cost, benefits and burden of requiring the maximum hours of ride 
along experience and requested that more time be given to fully 
investigate alternatives. The main reasons given by commenters 
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for opposition to the proposed changes were that there will not 
be enough instructors available to teach the required ride along 
portion and that the new requirement could reduce the number of 
people entering the industry. Other comments given by those op-
posed were that it was too onerous, would create greater costs, 
would be a difficult option for those in rural areas, and choos-
ing the maximum number of hours permitted by the legislature 
for field work was not following the legislative intent. One of the 
commenters in favor of requiring ride along field work stated that 
there was great value in ride alongs and her school was work-
ing toward incorporating that requirement and thought it could be 
provided at a reasonable cost. The Texas Real Estate Inspector 
Committee reviewed the comments and recommended that the 
Commission keep the proposed 20 hour ride along requirement 
for substitute experience requirement for a real estate inspector 
license and 40 hours for a professional inspector's license, be-
cause it is critical to consumer protection that an applicant get 
hands on experience before becoming licensed. Given the ex-
tensive nature of the standards of practice (SOPs) that a new 
inspector has to apply and the fact that examples of issues un-
der the SOPs will be different in every house, the Committee did 
not feel that 20/40 hours of ride along experience was exces-
sive. The Committee also noted that current interactive training 
modules do not adequately address Texas specific SOPs in a 
comparable manner to a ride along session. However, based 
on some of the concerns raised by the commenters, the Com-
mittee also recommended reinstating the provision allowing all 
substitute experience hours to be completed through interactive 
experience training modules until May 1, 2014. This will allow 
time to adjust to and implement the change, to study and present 
viable alternatives and to develop a larger pool of ride along in-
structors. The Commission adopted the amendments with the 
Committee's changes based on comments received. The Com-
mission stressed at the meeting that it wanted all options inves-
tigated promptly, giving them time to consider additional options 
and make any further adjustments to the requirements on or be-
fore their April 28, 2014 Commission meeting. 

The amendments to §535.213 clarify that the rule applies to core 
courses, define certain terms, and clarify the qualifications for 
correspondence courses. The difference between the proposal 
as published and the rule as adopted is that the proposed in-
crease in the time frame that an applicant cannot receive re-
peat credit for a course was dropped in response to comments 
received. Comments were received on the proposal from two 
trade associations. The trade associations requested that the 
timeframe that an applicant cannot receive repeat credit for a 
course be left at two years to be consistent with the renewal cy-
cle to avoid confusion and allow repetition of courses where an 
inspector might be weak. The Committee and the Commission 
agreed to make this change. 

The amendment to §535.214 clarifies that the rule applies 
to providers of core education courses. No comments were 
received on this proposal and no changes were made to the 
amendments as published. 

The amendments to §535.218 provide a process and require-
ments for approval of real estate inspector courses, providers 
and instructors and set out requirements for the Texas Stan-
dards of Practice/Legal/Ethics Update course and a ride along in-
spection course. The differences between the proposal as pub-
lished and the rule as adopted are: the rule was restructured 
for greater clarity, including moving subsection (d) into subsec-
tion (b) and rearranging a portion of subsection (e); references 
to §535.213(e)(11) and (12) were added since they were inad-

vertently left out of the proposal; in subsection (b) the number 
of hours allowed in any one single subject was increased from 
eight to twelve and the word "topic" was changed to "subject" 
to track the terminology used in §535.213(e). In subsection (e), 
the following sentence was added to the beginning of the sec-
tion "Subsections (k) - (n) of §535.71 of this title do not apply to 
course approval or instructors of non-elective courses for inspec-
tors" since it is currently not applicable. The word "substantially" 
before "the same course" was deleted from subsection (g); and 
the proposed increase in the time frame that an applicant can-
not receive repeat credit for a course was dropped in response 
to comments received. 

Two trade groups and two individuals commented on the pro-
posal. One individual felt that there were not going to be enough 
ride along instructors and that the cost would be too much. 
The Texas Real Estate Inspector Committee reviewed the com-
ments. The Committee's response is that the ride along course 
for continuing education is an optional course and not required 
and that more inspectors will likely agree to teach the course 
now that it will be available for credit for the trainee and the 
trainer. The trade associations and one individual were opposed 
to approval of all continuing education courses or instructors 
by the Commission. The Committee made no recommended 
changes based on these comments since approval of instruc-
tors and courses were proposed to be the same as is currently 
required for all other license types regulated by the Commission 
and no good reason for a different application exists. The one 
exception to this is the non-elective course for inspectors, which 
was excluded from these provisions in subsection (e) since 
there is not currently one single Commission approved course. 
The trade associations and one individual requested that the 
timeframe that an applicant cannot receive repeat credit for a 
course be left at two years to be consistent with the renewal 
cycle to avoid confusion and allow repetition of courses where 
an inspector might be weak. The Committee and the Commis-
sion agreed to make this change. The trade associations also 
requested that there be no limitation on the number of hours an 
inspector could take in any give subject because they might be 
weak in one area and need additional education in that area. 
The Committee stated that the reason for putting in the limitation 
of no more than 8 hours in any single subject was to ensure 
that inspectors got a well-rounded education for their continuing 
education. Taking all of your biannual education in only one of 
the 12 subject areas does not keep the inspector up to date in 
all of the necessary systems. However, in consideration of this 
concern, the Committee did agree to increase the limitation to 
no more than 12 hours. The Commission agreed with changes 
made by the Committee to the proposed rule. 

The reasoned justification for the amendments to the rules 
is compliance with amendments to Texas Occupations Code, 
Chapter 1102, regarding examinations, education and expe-
rience requirements, in House Bill (HB) 2911, 83rd Session, 
Texas Legislature, Regular Session (2013); and to provide a 
more robust substitute experience requirement and continuing 
education program for inspectors that will provide better edu-
cated inspectors resulting in greater consumer protection. 

The amendments are adopted under Texas Occupations Code, 
§1101.151, which authorizes the Texas Real Estate Commission 
to adopt and enforce rules necessary to administer Chapters 
1101 and 1102; and to establish standards of conduct and ethics 
for its licensees to fulfill the purposes of Chapters 1101 and 1102 
and ensure compliance with Chapters 1101 and 1102. 
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The statutes affected by the amendments are Texas Occupa-
tions Code, Chapters 1101 and 1102. No other statute, code or 
article is affected by the amendments. 

§535.212. Education and Experience Requirements for a License. 

(a) To become licensed as a real estate inspector or profes-
sional inspector, a person must satisfy: 

(1) the education and experience requirements outlined in 
§1102.108 and §1102.109 of Chapter 1102; or 

(2) the education requirements outlined in §1102.108 and 
§1102.109 of Chapter 1102 and the substitute experience requirements 
established by the commission pursuant to §1102.111 in subsection (f) 
or (g) of this section. 

(b) A person may satisfy the 90-hour education requirement 
for licensure as a real estate inspector pursuant to subsection (a)(1) or 
(2) of this section by completing the following coursework: 

(1) 10 hours in foundations; 

(2) 8 hours in framing; 

(3) 10 hours in building enclosure; 

(4) 10 hours in roof systems; 

(5) 8 hours in plumbing systems; 

(6) 10 hours in electrical systems; 

(7) 10 hours in heating, ventilation, and air conditioning 
systems; 

(8) 8 hours in appliances; 

(9) 4 hours in Texas Standards of Practice; 

(10) 4 hours in Texas Standard Report Form/Report Writ-
ing; and 

(11) 8 hours in Texas Legal/Ethics. 

(c) Effective September 1, 2013, a person may satisfy the 130-
hour education requirement for licensure as a professional inspector 
pursuant to subsection (a)(1) or (2) of this section by completing the 
following coursework: 

(1) the courses required for licensure as a real estate inspec-
tor in subsection (b) of this section; 

(2) 8 additional hours in Texas Standard Report Form/Re-
port Writing; 

(3) 8 additional hours in Texas Standards of Practice/Le-
gal/Ethics Update as defined in §535.218 of this title (relating to Con-
tinuing Education); and 

(4) 24 additional hours in any core inspection subject(s). 

(d) For the purpose of measuring the number of inspections 
required to receive a license or to sponsor apprentice inspectors or real 
estate inspectors, the commission considers an improvement to real 
property to be any unit capable of being separately rented, leased or 
sold, subject to the following restrictions: 

(1) An inspection of an improvement to real property that 
includes the structural and equipment/systems of the unit constitutes a 
single inspection. 

(2) Half credit will be given for an inspection limited to 
structural components only or to equipment/systems only. 

(3) No more than 80% of the inspections for which experi-
ence credit is given may be limited to structural components only or to 
equipment/systems components only. 

(4) A report addressing two or more improvements is con-
sidered a single inspection. 

(5) The commission may not give experience credit to the 
same applicant or professional inspector for more than three complete 
or six partial inspections per day. No more than three applicants may 
receive credit for the inspection of the same unit within a 30 day period, 
and no more than three apprentice inspectors may receive credit for an 
inspection of the same unit on the same day. 

(e) For the purpose of satisfying any requirement that an ap-
plicant hold a license for a period of time in order to be eligible for a 
license as a real estate inspector or professional inspector, the commis-
sion shall not give credit for periods in which a license was on inactive 
status. An applicant for a real estate inspector license must have been 
licensed on active status for a total of at least three months within the 
12 month period prior to the filing of the application. An applicant for 
a professional inspector license must have been licensed on active sta-
tus for a total of at least 12 months within the 24 month period prior to 
the filing of the application. 

(f) Effective January 1, 2014, a person may satisfy the sub-
stitute experience requirements for licensure as a real estate inspector 
pursuant to subsection (a)(2) of this section as follows: 

(1) A person who does not have two years of experience as 
an architect, engineer, or engineer-in-training must: 

(A) complete a total of 32 additional hours of core in-
spection coursework, which must include the following: 

(i) 8 hours in Texas Standard Report Form/Report 
Writing; 

(ii) 8 hours in Texas Standards of Practice/Le-
gal/Ethics Update as defined in§535.218 of this title; 

(iii) 16 hours in any core inspection subject(s); and 

(B) either: 

(i) complete 20 hours of field work through ride 
along inspection course sessions as defined in §535.218 of this title and 
40 hours of an approved classroom or alternative delivery interactive 
experience training module; 

(ii) complete 60 hours of an approved interactive ex-
perience training module presented by a licensed professional inspector 
and submit a certificate of completion; or 

(iii) have three years of experience in a field directly 
related to home inspection, including but not limited to installing, ser-
vicing, repairing or maintaining the structural, mechanical and elec-
trical systems found in improvements to real property and provide two 
affidavits from persons who have personal knowledge of the applicant's 
work, detailing the time and nature of the applicant's relevant experi-
ence. 

(2) A person who has at least two years of experience as an 
active practicing licensed or registered architect, professional engineer, 
or engineer-in-training must: 

(A) complete a total of 16 additional hours of core in-
spection coursework, which must include the following: 

(i) 8 hours in Texas Standard Report Form/Report 
Writing; and 
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(ii) 8 hours in Texas Standards of Practice/Le-
gal/Ethics Update; and 

(B) submit a license history from the regulatory agency 
that issued the license or registration documenting the period of prac-
tice as a licensed or registered architect, professional engineer, or en-
gineer-in-training. 

(3) Paragraph (1)(B)(ii) of this subsection will only be ac-
cepted to satisfy the substitute experience requirement if completed 
prior to May 1, 2014. 

(g) Effective January 1, 2014, a person may satisfy the substi-
tute experience requirements for licensure as a professional inspector 
pursuant to subsection (a)(2) of this section as follows: 

(1) A person who does not have three years of experience 
as an architect, engineer, or engineer-in-training must: 

(A) complete a total of 200 additional hours of core in-
spection coursework, which must include the following: 

(i) 30 hours in foundations; 

(ii) 30 hours in framing; 

(iii) 24 hours in building enclosure; 

(iv) 24 hours in roof systems; 

(v) 16 hours in plumbing systems; 

(vi) 24 hours in electrical systems; 

(vii) 24 hours in heating, ventilation, and air condi-
tioning systems; 

(viii) 6 hours in appliances; 

(ix) 8 hours in Standards of Practice/Legal/Ethics 
Update as defined in §535.218 of this title; 

(x) 8 hours in Standard Report Form/Report Writ-
ing; and 

(xi) 6 hours in any core inspection subject(s); and 

(B) either: 

(i) complete 40 hours of field work through ride 
along inspection course sessions as defined in §535.218 of this title and 
80 hours of an approved classroom or alternative delivery interactive 
experience training module; 

(ii) complete 120 hours of an approved interactive 
experience training module presented by a licensed professional in-
spector and submit a certificate of completion; or 

(iii) have five years of experience in a field directly 
related to home inspection, including but not limited to installing, ser-
vicing, repairing or maintaining the structural, mechanical and electri-
cal systems found in improvements to real property, and provide two 
affidavits from persons who have personal knowledge of the applicant's 
work, detailing the time and nature of the applicant's relevant experi-
ence. 

(2) A person who has at least three years of experience as 
an active practicing licensed or registered architect, professional engi-
neer, or engineer-in-training must: 

(A) complete a total of 16 additional hours of core in-
spection coursework, which must include the following: 

(i) 8 hours in Texas Standard Report Form/Report 
Writing; and 

(ii) 8 hours in Texas Standards of Practice/Le-
gal/Ethics Update as defined in §535.218 of this title; and 

(B) submit a license history from the regulatory agency 
that issued the license or registration documenting the period of prac-
tice as a licensed or registered architect, professional engineer, or en-
gineer-in-training. 

(3) Paragraph (1)(B)(ii) of this subsection will only be ac-
cepted to satisfy the substitute experience requirement if completed 
prior to May 1, 2014. 

(h) For purposes of this section, "core inspection coursework" 
means course work on the subject matters listed in §535.213(e) of this 
title (relating to Approval of Core Courses in Real Estate Inspection). 

§535.213. Approval of Core Courses in Real Estate Inspection. 

(a) To be accepted for inspector licensing, a course must meet 
each of the following requirements. 

(1) The course was devoted to a subject listed in 
§1102.001(5) of Chapter 1102 or this section; provided, however, that 
the commission will not accept more than 30 hours of course credit 
for inspection-related business, legal, report writing or ethics courses. 

(2) The student was present in the classroom for the hours 
of credit granted by the course provider or completed makeup in accor-
dance with the requirements of the provider or by applicable commis-
sion rule. 

(3) Successful completion of a final examination or other 
form of final evaluation was a requirement for receiving credit from 
the provider. 

(4) The daily course presentation did not exceed ten hours. 

(5) The course was offered by a provider accredited by the 
commission to offer inspection courses or exempt from the requirement 
to be accredited by the commission. 

(b) A classroom course may include up to 50% of total course 
time for appropriate field trips relevant to the course topic. Field trips 
may not be included as part of correspondence or alternative delivery 
courses. 

(c) Except as provided to the contrary by this section, the re-
view and acceptance of correspondence courses or courses offered by 
alternative delivery systems such as computers will be conducted in 
the manner prescribed by §535.62 of this title (relating to Acceptable 
Courses of Study). Correspondence courses are acceptable only if of-
fered by or in association with an accredited college or university and 
the school has certified to the commission that the course was offered 
in accordance with the college or university's curriculum accreditation 
standards. Using the name of the school "in association with" the name 
of the college or university on the course completion certificate or elec-
tronic course submission constitutes certification to the commission 
that the course was offered in compliance with the college or univer-
sity's curriculum accreditation standards. 

(d) Providers wishing to obtain prior approval of a classroom 
course shall submit the following items to the commission: 

(1) a course description, including the number of hours of 
credit to be awarded; 

(2) a timed course outline; 

(3) a copy of any textbook, course outline, syllabus or other 
written course material provided to students; 
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(4) a cross reference to the course material which demon-
strates in a manner that is satisfactory to the commission where the 
required subject matter is covered in the course; and 

(5) a copy of the written final examination which measures 
a student's mastery of the course. 

(e) The following subjects shall be considered core real estate 
inspection courses: 

(1) Foundations, which shall include the following topics: 

(A) site analysis/location; 

(B) grading; 

(C) foundations; 

(D) flat work; 

(E) material; 

(F) foundation walls; 

(G) foundation drainage; 

(H) foundation waterproofing and damp proofing; 

(I) columns; and 

(J) under floor space. 

(2) Framing, which shall include the following topics: 

(A) flashing; 

(B) wood frame - stick/balloon; 

(C) roof structure - rafters/trusses; 

(D) floor structure; 

(E) porches/decks/steps/landings/balconies; 

(F) doors; 

(G) ceilings; 

(H) interior walls; 

(I) stairways; 

(J) guardrails/handrails/balusters; 

(K) fireplace/chimney; 

(L) sills/columns/beams/joist/sub-flooring; 

(M) wall systems/structure - headers; 

(N) rammed earth; 

(O) straw bale; 

(P) ICF; 

(Q) panelized; 

(R) masonry; 

(S) wood I joist; 

(T) roof sheathing; 

(U) wood wall; 

(V) steel wall; 

(W) wood structural panel; and 

(X) conventional concrete. 

(3) Building Enclosure, which shall include the following 
topics: 

(A) review of foundation and roofing relation; 

(B) review of flashing; 

(C) cladding; 

(D) windows/glazing; 

(E) weather barriers; 

(F) vapor barriers; 

(G) insulation; 

(H) energy codes; and 

(I) ingress/egress. 

(4) Roof Systems, which shall include the following topics: 

(A) review - rafters, roof joist, ceiling joist, collar ties, 
knee walls, purling, trusses, wood I joist, roof sheathing, steel framing; 

(B) roof water control; 

(C) skylights; 

(D) flashing; 

(E) ventilation/non-ventilation; 

(F) attic access; 

(G) re-roofing; 

(H) slopes - step roof/low slope/near flat; 

(I) materials - asphalt, fiberglass, wood shake, wood 
shingle, slate, clay tile, concrete tile, fiber cement (asbestos cement, 
mineral cement), metal, roll, build up, modified bitumen, synthetic rub-
ber (EPDM), plastic (PVC); and 

(J) valleys. 

(5) Plumbing Systems, which shall include the following 
topics: 

(A) water supply systems; 

(B) fixtures; 

(C) drains; 

(D) vents; 

(E) water heaters (gas and electric); 

(F) gas lines; and 

(G) hydro-therapy equipment. 

(6) Electrical Systems, which shall include the following 
topics: 

(A) general requirements, equipment location and 
clearances; 

(B) electrical definitions; 

(C) services; 

(D) branch circuit and feeder requirements; 

(E) wiring methods; 

(F) power and lights distribution; 

(G) devices and light fixtures; and 

(H) swimming pool. 

(7) HVAC Systems, which shall include the following top-
ics: 
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(A) heating; 

(B) ventilation; 

(C) air conditioning; and 

(D) evaporative coolers. 

(8) Appliances, which shall include the following topics: 

(A) dishwasher; 

(B) food waste disposer; 

(C) kitchen exhaust hood; 

(D) range, cooktop, and ovens (electric and gas); 

(E) microwave cooking equipment; 

(F) trash compactor; 

(G) bathroom exhaust fan and heater; 

(H) whole house vacuum systems; 

(I) garage door operator; 

(J) doorbell and chimes; and 

(K) dryer vents. 

(9) Texas Standards of Practice, which shall include the fol-
lowing topics: 

(A) review of general principles and specific Texas 
practice standards; 

(B) inspection guidelines for structural systems; 

(C) inspection guidelines for electrical systems; 

(D) inspection guidelines for heating, ventilation, and 
air conditioning systems; 

(E) inspection guidelines for plumbing systems; 

(F) inspection guidelines for appliances; and 

(G) inspection guidelines for optional systems. 

(10) Legal/Ethics, which shall include the following top-
ics: 

(A) Chapter 1102; 

(B) commission rules related to inspectors; 

(C) agency enforcement action relating to inspectors; 
and 

(D) related case law. 

(11) Texas Standard Report Form/Report Writing, which 
shall include the following topics: 

(A) use of the required inspection report form; 

(B) allowed reproductions; 

(C) allowed changes; 

(D) exceptions from use of the form; 

(E) review of typical comments for each heading in the 
report; and 

(F) review of generally accepted technical writing tech-
niques. 

(12) Other approved courses as they relate to real estate 
inspections, which shall include one or more of the following topics: 

(A) Environmental Protection Agency; 

(B) Consumer Product Safety Commission; and 

(C) general business practices applied to the operation 
of an inspection business. 

(f) A course approved to satisfy a specific subject matter re-
quirement must address each part of the subject as described by this 
subchapter. 

(g) A course that combines more than one subject into a com-
posite course may be approved by the commission to satisfy core course 
education requirements; however, composite courses will not satisfy 
the requirements for coursework in specific subject areas unless they 
are approved for a specific number of hours for each subject area. 

(h) An applicant may not take the same course more than once 
for credit toward the education requirements for a license; however, 
a course for which credit was granted toward a lower license may be 
counted again toward the requirements for a higher license. 

(i) An applicant will not receive credit for more than one 
course with substantially the same course content within a two year 
period. 

§535.218. Continuing Education. 

(a) Effective September 1, 2011, continuing education for re-
newal of a real estate inspector or professional inspector license must 
include six hours of Texas Standards of Practice/Legal/Ethics Update. 

(b) Effective January 1, 2014, the thirty-two hours of contin-
uing education required for each renewal of a real estate inspector or 
professional inspector license must include: 

(1) twenty-four hours of core subjects as described in 
§535.213(e)(1) - (8), (11) and (12) of this title (relating to Approval of 
Core Courses in Real Estate Inspection), with a maximum of twelve 
hours on any one single subject; and 

(2) eight hours of Texas Standards of Practice/Legal/Ethics 
Update. The Texas Standards of Practice/Legal/Ethics Update is a non-
elective course and must consist of the following coursework: 

(A) 4 hours of Standards of Practice; 

(B) 2 hours of Legal; and 

(C) 2 hours of Ethics. 

(c) Except as provided by this section, the approval of real es-
tate inspection continuing education providers, courses, and instruc-
tors will be conducted in the same manner as provided for real estate 
licensees under §535.71 of this title (relating to Approval of Providers, 
Courses, and Instructors) with references to real estate license or li-
censee to include inspector licensees, statutory references to Chapter 
1101 to include the corresponding section applicable to inspectors in 
Chapter 1102, and references to legal and ethics update courses to in-
clude Texas Standards of Practice/Legal/Ethics Update for inspector 
licensees. 

(d) Up to eight hours of continuing education credit per two 
year license period can be given to a licensee for ride along inspection 
course sessions. To receive continuing education credit for the course, 
the instructor of the course must submit a certification of completion 
of a ride along inspection session, within one week of completion of a 
ride along inspection session, on a form approved by the commission 

(1) The course, at a minimum, must: 

(A) consist of one full residential property inspection; 
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(B) review applicable standards of practice and depar-
ture provisions contained in §§535.227 - 535.233 of this title (relating 
to Standards of Practice); and 

(C) have no more than two students per session. 

(2) The instructor of the course may: 

(A) review report writing; 

(B) deliver a notice regarding the ride along session on 
a form approved by the commission to the prospective buyer or seller 
of the home being inspected. 

(e) Subsections (k) - (n) of §535.71 of this title do not apply 
to course approval or instructors of non-elective courses for inspec-
tors. To be approved as an instructor of Texas Standards of Practice/Le-
gal/Ethics Update, or as an instructor of a ride along inspection course, 
a person must have five years of active licensure as a professional in-
spector, and have: 

(1) performed a minimum of 200 real estate inspections as 
a professional inspector; or 

(2) three years of experience in teaching and/or sponsoring 
trainees or inspectors. 

(f) Courses submitted for continuing education credit must 
be successfully completed during the term of the current license. The 
commission may not grant continuing education credit twice for a 
course with the same course content taken by a licensee within a two 
year period. 

(g) Other than for correspondence courses or courses offered 
by alternative delivery methods, such as by computer, completion of 
a final examination is not required for a licensee to obtain continuing 
education credit for a course. 

(h) A professional inspector or real estate inspector who fails 
to renew a license that is subject to continuing education requirements 
and who files an application for reinstatement within two years after 
the previous license has expired must provide evidence satisfactory to 
the commission that the applicant has completed any continuing edu-
cation that would have been required for timely renewal of the previous 
license. 

(i) Providers may request continuing education credit be given 
to instructors of real estate inspection courses subject to the following 
guidelines. 

(1) The instructors may receive credit for only those por-
tions of the course which they teach. 

(2) The instructors may receive full course credit by attend-
ing all of the remainder of the course. 

(3) Instructors of ride along inspection course sessions may 
only receive up to 8 hours of continuing education credit for teaching 
the course per two year license renewal period. 

(j) The commission will not grant partial credit to an inspector 
who attends a portion of a course. 

(k) Presentation of courses, advertising, record keeping, com-
pliance and enforcement for inspector continuing education courses 
will be conducted in the same manner as provided for real estate li-
censees under §535.72 and §535.73 of this title (relating to Presentation 
of Courses, Advertising and Records; and Compliance and Enforce-
ment). 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201304997 
Kerri Lewis 
General Counsel 
Texas Real Estate Commission 
Effective date: November 21, 2013 
Proposal publication date: August 30, 2013 
For further information, please call: (512) 936-3092 

TITLE 25. HEALTH SERVICES 

PART 1. DEPARTMENT OF STATE 
HEALTH SERVICES 

CHAPTER 13. HEALTH PLANNING AND 
RESOURCE DEVELOPMENT 
SUBCHAPTER A. RECRUITMENT OF 
PHYSICIANS TO UNDERSERVED AREAS 
25 TAC §§13.1 - 13.3 
The Executive Commissioner of the Health and Human Services 
Commission (commission), on behalf of the Department of State 
Health Services (department), adopts amendments to §§13.1 -
13.3, concerning physician visa waivers without changes to the 
proposed text as published in the July 12, 2013, issue of the 
Texas Register (38 TexReg 4486) and, therefore, the sections 
will not be republished. 

BACKGROUND AND PURPOSE 

Federal law (Title 8 United States Code §1182 and §1184) allows 
waiver of normal immigration requirements for foreign physicians 
who agree to provide certain specified types of medical services 
in the United States. The United State Citizenship and Immigra-
tion Services provide these waivers based upon the recommen-
dation of state health departments. This is called the "physician 
visa waiver" or "Conrad 30" program after the original name of 
the sponsor of the federal legislation and the number of exemp-
tions provided to each state. Corresponding state law (Health 
and Safety Code, §12.0127) allows the department to implement 
the Texas Conrad 30 program in Texas. The purpose of the pro-
gram is to recruit physicians to underserved areas of the state by 
making a recommendation for the waiver of the two-year home 
residence requirement for foreign physicians who trained in the 
United States on a "J-1 Exchange Visitor Visa." The waiver rec-
ommendation comes with a three-year service obligation for the 
physician to practice in an underserved area. The program is 
authorized by the federal government to make 30 waiver recom-
mendations per year. 

The amendment to §13.1 is necessary because the program no 
longer utilizes the "Flex" provision, allowing for state health de-
partments to make visa waiver recommendations to areas that 
are not designated as having a shortage of physicians. 

Government Code, §2001.039, requires that each state agency 
review and consider for re-adoption each rule adopted by that 
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). Sections 13.1 - 13.3 have been re-
viewed and the department has determined that the reasons for 
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adopting the sections continue to exist because rules on this sub-
ject are needed. 

SECTION-BY-SECTION SUMMARY 

The amendment to §13.1 eliminates the priorities the program 
would consider if the "Flex" provision was utilized. The amend-
ments to §13.2 and §13.3 make minor revisions for clarity. 

COMMENTS 

The department, on behalf of the commission, did not receive 
any comments regarding the proposed rules during the comment 
period. 

LEGAL CERTIFICATION 

The Department of State Health Services General Counsel, Lisa 
Hernandez, certifies that the rules, as adopted, have been re-
viewed by legal counsel and found to be a valid exercise of the 
agencies' legal authority. 

STATUTORY AUTHORITY 

The amendments are authorized by Health and Safety Code, 
§12.0127, which allows the department to charge fees to cover 
the costs incurred by Conrad 30 program; and Government 
Code, §531.0055, and Health and Safety Code, §1001.075, 
which authorize the Executive Commissioner of the Health 
and Human Services Commission to adopt rules and policies 
necessary for the operation and provision of health and human 
services by the department and for the administration of Health 
and Safety Code, Chapter 1001. Review of the rules imple-
ments Government Code, §2001.039. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 30, 

2013. 
TRD-201304914 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Effective date: November 19, 2013 
Proposal publication date: July 12, 2013 
For further information, please call: (512) 776-6990 

CHAPTER 98. TEXAS HIV MEDICATION 
PROGRAM 
The Executive Commissioner of the Health and Human Services 
Commission (commission), on behalf of the Department of State 
Health Services (department), adopts amendments to §§98.1 -
98.3, 98.5 - 98.8, 98.10 - 98.13, 98.101 - 98.103, 98.107, 98.109, 
98.110, 98.115, and 98.118, concerning the Texas HIV State 
Pharmacy Assistance Program and the Texas HIV Medication 
Program, without changes to the proposed text as published 
in the June 28, 2013, issue of the Texas Register (38 TexReg 
4146). The sections will not be republished. 

BACKGROUND AND PURPOSE 

Government Code, §2001.039, requires that each state agency 
review and consider for readoption each rule adopted by that 
agency pursuant to the Government Code, Chapter 2001 (Ad-

ministrative Procedure Act). Sections 98.1 - 98.3, 98.5 - 98.8, 
98.10 - 98.13, 98.101 - 98.103, 98.107, 98.109, 98.110, 98.115, 
and 98.118 have been reviewed and the department has deter-
mined that reasons for adopting the sections continue to exist 
because rules on this subject are needed to comply with statu-
tory requirements and to effectively operate the program. 

SECTION-BY-SECTION SUMMARY 

The amendments to §98.2 add new definitions for the terms "HIV 
disease" and "Medicare prescription drug plan," and also revise 
the definition for the term "Texas resident." The new definitions 
help ensure consistency in the use of these terms across the pro-
gram. Amendments to the definition of a "Texas resident" clarify 
that the department may request what information it believes is 
relevant to help in its residency determinations. The remaining 
parts of the section are renumbered as appropriate, given the 
amended substantive changes referenced in this paragraph. 

The amendments to §§98.1, 98.3, 98.5 - 98.7, 98.10, 98.11, and 
98.13(a) clarify that the program provides assistance for medi-
cations covered by Medicare, and delete the reference to "Part 
D" to clarify that any coverage under a Medicare drug plan is 
covered under the rule. This amendments are made because 
Medicare prescription drug coverage is now offered in a vari-
ety of different plans due to the introduction and availability of 
Medicare managed care plans. The deletion of "Part D" allows 
the program to include anyone covered under any Medicare pre-
scription drug plan. 

The amendments to §98.5(c) and §98.8(a) and (b) reflect recent 
changes in the name of the Branch under which the program 
resides and reflect changes to the program's mailing address. 

Amendments to §98.10(a)(1)(A) replace "Medicare" with "Social 
Security Administration" to more accurately reflect the source of 
Low Income Subsidies. 

Amendment to §98.11 clarifies that the department may con-
tract with a claims processor to interface with "plans that provide 
Medicare prescription drug benefits" and delete the reference to 
Medicare "Part D." This amendment is made because Medicare 
prescription drug coverage is now offered in a variety of differ-
ent plans and providers due to the introduction and availability 
of Medicare managed care plans. 

Amendments to §98.12(a) reflect recent changes in the name 
of the Branch under which the program resides and also re-
flect changes to the program's mailing address. Amendments to 
subsection (b) reflect recent changes made to the name of the 
agency Unit and the Branch and corresponding titles for man-
agers who participate in the appeal review panel described in 
this subsection. 

Amendments to §98.13(c) reflect changes to the department's 
HIPAA Privacy Officer contact information, including new mailing 
address, phone numbers and email address. 

Amendments to §98.101 better reflect the statutory role for hos-
pital districts, local health departments, public or nonprofit hos-
pitals and clinics and nonprofit community organizations as de-
scribed in Health and Safety Code, §85.064(c). Under that pro-
vision, these entities may contribute money into the program for 
the purpose of purchasing medications for patients. This provi-
sion has been incorrectly interpreted at times by these other en-
tities to mean that the program could buy medications at special 
pricing available only to state programs for those entities in this 
provision and have those entities reimburse the department. The 
federal Office of Pharmacy Affairs has clarified that state pro-
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grams cannot purchase medications for other entities and that 
doing so would be illegal. However the entities referenced in the 
statutory provision do benefit indirectly from the program when 
patients with HIV disease in their respective jurisdictions receive 
direct assistance from the program, thereby eliminating the need 
for those entities to provide services to these patients. 

Amendments to §98.102 add new definitions for "HIV disease" 
and for "Payer of last resort." The new definitions help ensure 
consistency in the use of these terms across the program. The 
addition of the term "Payer of last resort" is made to reflect state 
law, department policy and federal grant conditions that require 
the program to be the payer of last resort. Amendments to the 
definition of a "Texas resident" are made in order to clarify that 
the department may request what information it believes is rele-
vant to help in its residency determinations. The remaining parts 
of the section are renumbered as appropriate, given the substan-
tive changes reflected in this paragraph. 

Amendments to §§98.103, 98.110, and 98.118 update recent 
changes in the name of the Branch under which the program 
resides and reflect changes to the program's mailing address. 

Amendment to §98.107 deletes language that allow the Director 
of the Health Promotions Unit to make exceptions to the Medi-
cal Eligibility Criteria. This amendment is made to better meet 
the statutory requirements of Health and Safety Code, §85.062, 
regarding eligibility. In addition, federal grant conditions specify 
that only HIV-positive individuals are eligible for the program and 
that no exceptions to this criterion can be made. 

Amendments to §98.109 clarify that the program is the payer of 
last resort and reflect state law, department policy and federal 
grant conditions that require the program to be the payer of last 
resort. 

Amendments to §98.115(c)(1) delete language that calls for a 
specific order of implementing and reversing cost-containment 
measures. Potential program budget shortfalls as revealed by 
quarterly actuarial projections may require the need for cost-con-
tainment measures. The change made in this subsection gives 
the program and the department greater flexibility to address 
those shortfalls while attempting to minimize impact to affected 
patients. Amendments to subsection (c)(2) delete language that 
calls for reversing cost-containment measures in the order which 
they were implemented to parallel deleted language in subsec-
tion (c)(1). New language in subsection (c)(2) gives the depart-
ment greater flexibility to rescind cost-containment measures ap-
propriate to specific circumstances at the time when the mea-
sures are implemented. 

COMMENTS 

The department, on behalf of the commission, has reviewed 
and prepared responses to the comments received regarding 
the proposed rules during the comment period, which the com-
mission has reviewed and accepts. The commenters were the 
following associations and groups: the Coalition for Nurses in 
Advanced Practice (CNAP); and Gardere Wynne Sewell, LLP 
(GWS). The commenters were not against the rules in their en-
tirety; however, suggested recommendations for change are dis-
cussed in this summary of comments. 

Comment: Concerning §98.107 and §98.110, CNAP suggests 
that the department update these sections by including Ad-
vanced Practice Registered Nurses (APRNs) and Physician 
Assistants (PAs), at §98.107(2) and §98.110(a)(4), because 
some of the clients accessing this program may be in medically 

underserved areas and would benefit from the care provided by 
APRNs and PAs. 

Response: The commission declines to make these changes. 
Health and Safety Code, §85.062, states that, as part of the pro-
gram's eligibility requirements, an individual must be diagnosed 
by a "licensed physician." The department infers from that lan-
guage that there is a legislative intent that the medical care as-
sociated with these patients in the program be provided by a 
licensed physician. The department is not necessarily adverse 
to the change suggested by CNAP, but believes that the statute 
would need to address the issue before the commission could 
appropriately make the suggested rule changes. Additionally, 
while it is true that physicians in Texas may delegate some of 
their duties in the course of practicing medicine in the state, the 
department does not have the resources to review the scope and 
propriety of all such orders that could affect the eligibility of pa-
tients for this program. It is the department's belief that the issue 
of whether the program should be expanded to include partici-
pation by the non-physician professions referenced by CNAP is 
one that needs to be decided in a clear manner at the legislative 
level. 

Comment: Concerning the deletion of §98.107(b), GWS asks 
that the department confirm the commenter's understanding that 
deletion of this authority only relates to the criteria contained in 
§98.107, Medical Eligibility Criteria. 

Response: The commission agrees and confirms that deletion of 
§98.107(b) only applies to the criteria found in §98.107, Medical 
Eligibility Criteria, as discussed in more detail in the Section-By-
Section summary of this preamble. No change was made as a 
result of this comment. 

LEGAL CERTIFICATION 

The Department of State Health Services General Counsel, Lisa 
Hernandez, certifies that the rules, as adopted, have been re-
viewed by legal counsel and found to be a valid exercise of the 
agency's legal authority. 

SUBCHAPTER A. TEXAS HIV STATE 
PHARMACY ASSISTANCE PROGRAM 
25 TAC §§98.1 - 98.3, 98.5 - 98.8, 98.10 - 98.13 
STATUTORY AUTHORITY 

The amendments are authorized by Health and Safety Code, 
§85.003, which requires the department to act as lead agency 
and primary resource for AIDS and HIV policy; Health and 
Safety Code, §85.013, which requires the department to max-
imize the use of federal and private funds for HIV-related 
treatment; Health and Safety Code, §85.016, which allows 
for the adoption of rules; Health and Safety Code, §85.061, 
which establishes the Texas HIV Medication Program; Health 
and Safety Code, §85.063, which requires the department to 
establish procedures and eligibility guidelines for the HIV Med-
ication Program; Health and Safety Code, Chapter 81, which 
provides authority for agency actions regarding the prevention 
and control of communicable diseases; and Government Code, 
§531.0055, and by Health and Safety Code, §1001.075, which 
authorize the Executive Commissioner of the Health and Human 
Services Commission to adopt rules and policies necessary 
for the operation and provision of health and human services 
by the department and for the administration of Health and 
Safety Code, Chapter 1001. Review of the rules implements 
Government Code, §2001.039. 

ADOPTED RULES November 15, 2013 38 TexReg 8245 



♦ ♦ ♦ 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 31, 

2013. 
TRD-201304956 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Effective date: November 20, 2013 
Proposal publication date: June 28, 2013 
For further information, please call: (512) 776-6990 

♦ ♦ ♦ 

SUBCHAPTER C. TEXAS HIV MEDICATION 
PROGRAM 
DIVISION 1. GENERAL PROVISIONS 
25 TAC §§98.101 - 98.103, 98.107, 98.109, 98.110, 98.115, 
98.118 
STATUTORY AUTHORITY 

The amendments are authorized by Health and Safety Code, 
§85.003, which requires the department to act as lead agency 
and primary resource for AIDS and HIV policy; Health and 
Safety Code, §85.013, which requires the department to max-
imize the use of federal and private funds for HIV-related 
treatment; Health and Safety Code, §85.016, which allows 
for the adoption of rules; Health and Safety Code, §85.061, 
which establishes the Texas HIV Medication Program; Health 
and Safety Code, §85.063, which requires the department to 
establish procedures and eligibility guidelines for the HIV Med-
ication Program; Health and Safety Code, Chapter 81, which 
provides authority for agency actions regarding the prevention 
and control of communicable diseases; and Government Code, 
§531.0055, and by Health and Safety Code, §1001.075, which 
authorize the Executive Commissioner of the Health and Human 
Services Commission to adopt rules and policies necessary 
for the operation and provision of health and human services 
by the department and for the administration of Health and 
Safety Code, Chapter 1001. Review of the rules implements 
Government Code, §2001.039. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 31, 

2013. 
TRD-201304957 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Effective date: November 20, 2013 
Proposal publication date: June 28, 2013 
For further information, please call: (512) 776-6990 

CHAPTER 169. ZOONOSIS CONTROL 

SUBCHAPTER D. STANDARDS FOR 
ALLOWABLE METHODS OF EUTHANASIA 
FOR ANIMALS IN THE CUSTODY OF AN 
ANIMAL SHELTER 
25 TAC §§169.81 - 169.84 
The Executive Commissioner of the Health and Human Services 
Commission (commission), on behalf of the Department of State 
Health Services (department), adopts amendments to §§169.81 
- 169.84, concerning the standards for allowable methods of eu-
thanasia for animals in the custody of an animal shelter. The 
amendments are adopted without changes to the proposed text 
as published in the August 23, 2013, issue of the Texas Register 
(38 TexReg 5413) and, therefore, the sections will not be repub-
lished. 

BACKGROUND AND PURPOSE 

The rules are necessary to comply with Health and Safety Code, 
Chapter 821, Subchapter C, "Euthanasia of Animals," which pro-
vides the Executive Commissioner of the Health and Human Ser-
vices Commission with the authority to administer the chapter 
and adopt rules necessary to effectively administer the program. 

On May 10, 2013, Senate Bill (SB) 360, 83rd Legislature, Reg-
ular Session, 2013, was signed into law by the Governor, and 
amended Health and Safety Code, Chapter 821, Subchapter C. 
SB 360 prohibits the use of carbon monoxide and requires the 
administration of sodium pentobarbital for euthanizing dogs and 
cats in the custody of an animal shelter. This legislation requires 
rules to be adopted by the Executive Commissioner by Decem-
ber 1, 2013, and compliance by January 1, 2014. 

Government Code, §2001.039, requires that each state agency 
review and consider for readoption each rule adopted by that 
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). Sections 169.81 - 169.84 have 
been reviewed and the department has determined that reasons 
for adopting the sections continue to exist because rules on this 
subject are mandated. 

Specifically, the sections cover purpose, definitions, animal iden-
tification and owner notification, and allowable methods of eu-
thanasia. 

After carefully considering the alternatives, the department be-
lieves the rules as amended are the best method of implement-
ing the statute to protect the public health with rules on the stan-
dards for allowable methods of euthanasia for animals in the cus-
tody of an animal shelter in the State of Texas. 

SECTION-BY-SECTION SUMMARY 

The amendment to §169.81 provides clarification and modifies 
the language to make it more concise. 

The amendment to §169.82 clearly defines the term "animal 
shelter" and adds a definition for "department." 

Section 169.83 adds new language to provide instruction to an-
imal shelter personnel to document attempts to identify animal 
ownership and notifying owners prior to euthanasia. 

Section 169.84 is amended to comply with SB 360; it also was 
modified to incorporate some of the updates provided by the 
American Veterinary Medical Association (AVMA) in the recently 
revised edition of the AVMA Guidelines for the Euthanasia of An-
imals. 
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COMMENTS 

The department, on behalf of the commission, has reviewed 
and prepared responses to the comments received regarding 
the proposed rules during the comment period, which the com-
mission has reviewed and accepts. The commenters were in-
dividuals, associations, and/or groups, including the following: 
Texas Humane Legislative Network (THLN), The Humane Soci-
ety of the United States (HSUS), and the American Society for 
the Prevention of Cruelty to Animals (ASPCA). The commenters 
were not against the rules in their entirety; however, the com-
menters recommended changes as discussed in the summary 
of comments. 

Comment: Concerning §169.83, a commenter stated that "it is 
important to change 'should' to 'shall' to help ensure no euthana-
sia of an owned animal occurs. Also, we have found that 'uni-
versal scanners' are the only scanner to catch all microchips. 
In the same section, we suggests [sic] 'an animal' instead of a 
'dog or cat' because most cities, including Dallas, Houston, San 
Antonio, and Austin are using sodium pentobarbital on animals 
other than dogs and cats; for example, ferrets, rabbits, gerbils, 
raccoons, etc. We believe the published requirements should 
apply to those euthanasias as well." 

Response: Although the commission agrees that scanning for 
microchips prior to euthanizing an animal is a highly recom-
mended practice, the commission disagrees to making them 
mandatory because many shelters do not have scanners and it 
could pose a hardship on them if they are required to use them. 

The term "animal" is used throughout §169.83; since the term 
"dog or cat" is not used in this section, no change was needed 
or made. However, the commission believes that the commenter 
was referring to §169.84(a) for this portion of the comment. By 
changing the term to "animal," it would prevent the usage of alter-
native routes on euthanasia administration determined to be ac-
ceptable for other species by the AVMA. For example, according 
to the AVMA's Guidelines for the Euthanasia of Animals (2013 
Edition), the recommended routes for amphibians and reptiles 
are IV, intracoelomically, subcutaneous lymph sacs, or lymph 
sacs, which, except for IV, are not in the list of approved routes 
of administration for dogs and cats. No change was made to the 
rule as a result of this comment. 

Comment: Concerning §169.84(b)(1), a commenter stated to 
add "oral administration of sodium phenobarbital for animals too 
aggressive or stressed to inject even after pre-euthanasia seda-
tion as a viable option. This is for the health and safety of the 
shelter workers. Also, HSUS suggests that injectable adminis-
tration of sodium pentobarbital be limited to only intravenous in-
jection." 

Response: The commission disagrees and refers to the exper-
tise of the AVMA. According to the AVMA's Guidelines for the 
Euthanasia of Animals, "The oral route has several disadvan-
tages when considered for administration of euthanasia agents, 
including lack of established drugs and doses, variability in agent 
bioavailability and rate of absorption, potential difficulty of admin-
istration (including potential for aspiration), and potential for loss 
of agent through vomiting or regurgitation (in species that are 
capable of these functions). For these reasons, the oral route is 
generally unacceptable as a sole means of euthanasia, but may 
be an appropriate way to deliver sedatives prior to administra-
tion of parenteral euthanasia agents." Additionally, all the routes 
for administration of sodium pentobarbital for dogs and cats, as 

listed in §169.84(b)(1), are deemed acceptable by the AVMA. No 
change was made to the rule as a result of this comment. 

Comment: Concerning §169.84(d)(1), a commenter recom-
mended that "'or one designed and constructed, at a minimum, 
to equal the effectiveness of a commercially manufactured 
chamber,' be deleted. Prior to the introduction of SB 360, we 
contacted over 1,000 Texas cities to determine which city shel-
ters still used carbon monoxide as a form of shelter euthanasia 
for dogs and cats and discovered that many of the cities that 
still use gas chambers have 'homemade' chambers that fail 
to comply with the §169.84, governing 'homemade' chambers. 
Carbon monoxide is tasteless, odorless and dangerous, hence 
the requirement of a gas gage and carbon monoxide detector, 
which are clearly missing from these chambers. As a result, 
Texas should only allow a commercially manufactured chamber 
to ensure the health, safety and welfare of its shelter employ-
ees." 

Response: Although the commission agrees with this concept, 
there are very few manufacturers of these chambers and the 
expense of purchasing one could cause economic hardship for 
some shelters. Compliance with the rule mandates that non-
commercially manufactured carbon monoxide chambers be de-
signed and constructed, at a minimum, to equal the effectiveness 
of a commercially manufactured chamber. No change was made 
to the rule as a result of this comment. 

Comment: Concerning §169.84(c)(3)(E), a commenter recom-
mended "the addition of the phrase 'when .01% or more carbon 
monoxide gas is present.' This additional language establishes 
an exact criterion as to when the alarm is activated. Once again, 
this will help to ensure the health and safety of shelter employ-
ees when operating a gas chamber." 

Response: There is no §169.84(c)(3)(E). However, the 
commission believes that the commenter was referring to 
§169.84(d)(3)(E), in which case the commission disagrees be-
cause the level of carbon monoxide at which a carbon monoxide 
monitor will sound an alarm is determined by the manufacturer 
while also being in compliance with any relevant laws pertaining 
to carbon monoxide monitors. No change was made to the rule 
as a result of this comment. 

Comment: Concerning §169.84(e), a commenter recommended 
"that the word 'should' be replaced with the word 'must' to em-
phasize the importance of the best practice of 'minimizing the 
fear, anxiety, and distress of the animal scheduled for euthana-
sia.'" 

Response: Although the commission agrees that all available 
measures should be taken to minimize the fear, anxiety, and dis-
tress of an animal being euthanized and, therefore, has added 
the recommendation for this practice in §169.84(e), it would be 
difficult to make this prescriptive given the varying circumstances 
of euthanasia scenarios (for instance, a euthanasia conducted 
under emergency field conditions) and the subjective nature to 
this topic. No change was made to the rule as a result of this 
comment. 

Comment: Concerning §169.84(f), a commenter recommended 
"that death be confirmed by two separate methods such as lack 
of breathing, lack of heartbeat, lack of corneal reflex and pres-
ence of rigor mortis. This is an additional safeguard to avoid any 
continued suffering on the part of a live animal." 

Response: The commission disagrees because the Health and 
Safety Code, Chapter 821, lists "techniques for verifying an an-
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imal's death" as a required topic in euthanasia training courses. 
Therefore, specific modes for this verification under varying cir-
cumstances are covered in the mandated training courses. No 
change was made to the rule as a result of this comment. 

Comment: Concerning a general statement, a commenter 
recommended "that the rules and regulations include a require-
ment that the department be notified of any Texas municipality 
or county continuing to use carbon monoxide after January 
1, 2014. Based on the research collected since November of 
2011, there are currently 29 gas chambers still being utilized 
for euthanizing. Many of these gas chambers are 'homemade' 
and not in compliance with §169.84. Requiring a listing of 
the chambers will allow the department to inspect them for 
compliance and will better ensure the health and safety of those 
persons operating these chambers." 

Response: The commission disagrees because it is not under 
the purview of the commission to track or inspect shelters for 
compliance with Health and Safety Code, Chapter 821, or these 
rules. No change was made to the rule as a result of this com-
ment. 

LEGAL CERTIFICATION 

The Department of State Health Services General Counsel, Lisa 
Hernandez, certifies that the rules, as adopted, have been re-
viewed by legal counsel and found to be a valid exercise of the 
agencies' legal authority. 

STATUTORY AUTHORITY 

The amendments are authorized under the Health and Safety 
Code, Chapter 821, "Euthanasia of Animals," §821.053, which 
requires the Executive Commissioner of the Health and Hu-
man Services Commission to establish the requirements and 
procedures for administering sodium pentobarbital to eutha-
nize an animal in the custody of an animal shelter; §821.054, 
which requires the Executive Commissioner of the Health and 
Human Services Commission to establish standards for a 
carbon monoxide chamber used to euthanize an animal (other 
than a dog or cat) in the custody of an animal shelter and the 
requirements and procedures for administering commercially 
compressed carbon monoxide to euthanize an animal in the 
custody of an animal shelter; §4 of SB 360, 83rd Legislature, 
Regular Session, 2013, which requires the Executive Com-
missioner to adopt rules necessary to conform to amended 
Health and Safety Code, §821.052 and §821.054, by Decem-
ber 1, 2013; and Government Code, §531.0055, and Health 
and Safety Code, §1001.075, which authorize the Executive 
Commissioner of the Health and Human Services Commission 
to adopt rules and policies necessary for the operation and 
provision of health and human services by the department and 
for the administration of Health and Safety Code, Chapter 1001. 
Review of the rules implements Government Code, §2001.039. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 31, 

2013. 
TRD-201304958 

Lisa Hernandez 
General Counsel 
Department of State Health Services 
Effective date: December 1, 2013 
Proposal publication date: August 23, 2013 
For further information, please call: (512) 776-6990 

TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE 

PART 19. DEPARTMENT OF FAMILY 
AND PROTECTIVE SERVICES 

CHAPTER 700. CHILD PROTECTIVE 
SERVICES 
SUBCHAPTER F. RELEASE HEARINGS 
40 TAC §700.602 
The Health and Human Services Commission adopts, on behalf 
of the Department of Family and Protective Services (DFPS), an 
amendment to §700.602, without changes to the proposed text 
published in the July 19, 2013, issue of the Texas Register (38 
TexReg 4567). 

The justification for the amendment is to clarify that DFPS may 
conduct a non-emergency release of an abuse/neglect finding 
when there is both a sustained finding against a perpetrator, 
meaning that the finding was upheld following an opportunity for 
a due process hearing, and evidence that the perpetrator poses 
a substantial risk of harm to one or more children or vulnerable 
adults. 

The amendment will function by providing the public with better 
notice regarding the basis for the release by DFPS of a sustained 
finding of abuse or neglect to a person or entity that has control 
over a perpetrator's access to children or vulnerable adults. 

No comments were received regarding adoption of the amend-
ment. 

The amendment is adopted under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements HRC §40.002. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 31, 

2013. 
TRD-201304974 
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♦ ♦ ♦ 

♦ ♦ ♦ 

Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Effective date: December 1, 2013 
Proposal publication date: July 19, 2013 
For further information, please call: (512) 438-3437 

SUBCHAPTER Z. IV-A EMERGENCY 
ASSISTANCE PROGRAM 
40 TAC §§700.2701, 700.2703, 700.2705 
The Health and Human Services Commission adopts, on behalf 
of the Department of Family and Protective Services (DFPS), 
amendments to §§700.2701, 700.2703, and 700.2705 without 
changes to the proposed text published in the July 19, 2013, 
issue of the Texas Register (38 TexReg 4568). 

The justification for the amendments is to bring the rules into 
agreement with the Texas Title IV-A State Plan. DFPS imple-
mented the Title IV-A Emergency Assistance (EA) program in 
1994 in cooperation with the designated single state agency for 
Title IV-A of the Social Security Act, which is now the Health and 
Human Services Commission. When Congress replaced Title 
IV-A with the Temporary Assistance for Needy Families (TANF) 
block grant, they included a provision to allow states to claim 
TANF funds for programs authorized under prior law, which in-
cludes the DFPS Emergency Assistance program. In 1995 and 
again in 1997, the state submitted amendments to the Texas Ti-
tle IV-A State Plan that changed the eligibility requirements, and 
both sets of amendments were approved by the Administration 
for Children and Families. Although the state modified its rules 
after the 1995 state plan amendment, the rules were not updated 
after the 1997 amendment. 

The amendment to §700.2701 deletes an obsolete reference to 
the Texas Department of Human Services, since the program 
was transferred to DFPS and replaces references to specific pro-
visions in federal law with more general references to Title IV-A 
and the approved state plan. 

The amendment to §700.2703 revises the eligibility require-
ments to comply with the current state plan. 

The amendment to §700.2705 deletes reference to the 12-month 
limit for service provision, which makes this section consistent 
with the current state plan. 

The sections will function by ensuring that the rules are consis-
tent with the Title IV-A State Plan. 

No comments were received regarding adoption of the amend-
ments. 

The amendments are adopted under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments implement federal statutes that govern TANF 
at 42 U.S.C. §601, et. seq. Specifically, 42 U.S.C. §604(a)(2) 
allows states to use TANF funds to carry out any program or 
activity that the state conducted under its pre-1996 programs, 
which includes the use of Emergency Assistance funds for staff 
and services. The amendments also implement §40.002, Hu-
man Resources Code, which designates DFPS to be the state 
agency to cooperate with the federal government in the adminis-
tration of programs under Parts B and E, Title IV, Social Security 
Act (42 U.S.C. §620 et seq. and §670 et seq.) and other federal 
law for which the department has administrative responsibility. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 31, 

2013. 
TRD-201304975 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Effective date: December 1, 2013 
Proposal publication date: July 19, 2013 
For further information, please call: (512) 438-3437 

CHAPTER 745. LICENSING 
The Health and Human Services Commission adopts, on behalf 
of the Department of Family and Protective Services (DFPS), 
amendments to §§745.21, 745.8913, 745.8933, and 745.8951; 
and new §745.8920 without changes to the proposed text 
published in the July 19, 2013, issue of the Texas Register (38 
TexReg 4569). 

The justification for the rule changes is to implement Senate Bill 
(SB) 1733 and SB 162, enacted in the 82nd and 83rd Regular 
Legislative Sessions, respectively. Both bills amended Chap-
ter 55, Texas Occupations Code, and require administrative rule 
changes that allow special considerations for military service 
members, military spouses, and military veterans who apply for a 
license that an individual must have to participate in a particular 
business. DFPS issues a child-placing agency administrator's 
license and a child-care administrator's license that are subject 
to the provisions of Chapter 55, Occupations Code. 

SB 1733 enacted Occupations Code §55.004, which requires 
DFPS to adopt rules concerning the issuance of an administra-
tor's license to a military spouse who applies for a license and 
either: (1) holds a current administrator's license in another state 
that has licensing requirements substantially equivalent to those 
in Texas; or (2) held an administrator's license in Texas within 
five years of the application date that expired while the military 
spouse lived in another state for at least six months. Such rules 
must allow for alternative demonstrations of competency by mili-
tary spouses in order to meet requirements for an administrator's 
license. 

SB 162 further amended Chapter 55, Occupations Code by: (1) 
adding definitions of "military spouse," "military service member," 
and "military veteran" in §55.001(1-a), (1-b), and (1-c); (2) requir-
ing an expedited application and licensing process for a military 
spouse as provided by §55.005; and (3) requiring that verified 
military service, training, or education be credited toward the li-
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censing requirements for an applicant who is a military service 
member or military veteran, subject to certain exceptions, as pro-
vided by §55.007. 

A summary of the changes follows: 

The amendment to §745.21 adds the definitions of a "military 
service member," "military spouse," and "military veteran" in ac-
cordance with Occupations Code §55.001(1-a), (1-b), and (1-c). 

The amendment to §745.8913 implements Occupations Code 
§55.004 related to the issuance of a license to a qualifying mil-
itary spouse and clarifies existing provisions of the rule, as fol-
lows: 

(1) The title of the rule is changed to reflect that some of the 
provisions in this section will now be applicable to both a child-
placing agency administrator's license as well as a child-care 
administrator's license. 

(2) Subsection (a) is amended to provide that Child Care Licens-
ing (CCL) may waive any prerequisite for either type of admin-
istrator's license if the applicant holds a valid administrator's li-
cense in another state that has licensing requirements substan-
tially equivalent to those in Texas. 

(3) Amendments to subsection (b) clarify that CCL may issue 
a provisional license to certain applicants seeking a child-care 
administrator's license. 

New §745.8920 implements Occupations Code §55.004 and 
§55.007, which require that special considerations be given 
to applicants for an administrator's license who are military 
spouses, service members, or veterans. Subsection (a) au-
thorizes the Assistant Commissioner of CCL or that person's 
designee to: (1) allow a military spouse who holds an admin-
istrator's license in another state, or who previously held an 
administrator's license in Texas within the past five years that 
expired while the applicant was in another state for at least six 
months, to demonstrate competence with respect to a licensing 
requirement though an appropriate alternative method; and (2) 
credit verified military service, training, or education toward a 
licensing requirement for an applicant who is a military service 
member or military veteran, unless that applicant holds a pro-
fessional or occupational license in another jurisdiction that is 
restricted. Subsection (b) provides that no special consideration 
can be provided under this section to an applicant who is 
ineligible for an administrator's license because of a criminal 
conviction or Central Registry finding, as provided by Chapter 
745, Subchapter F, Division 3 of this title (relating to Criminal 
Convictions and Central Registry Findings of Child Abuse or 
Neglect). 

The amendment to §745.8933 requires that certain information 
must be included with an application for an administrator's li-
cense to enable DFPS to assess whether a person qualifies as 
a military spouse, service member, or veteran and whether the 
person, as a result of that status, is eligible for certain bene-
fits as provided by Chapter 55, Occupations Code. Subsection 
(b) is added, and states that a complete application from a mil-
itary spouse seeking expedited handling of the application, or 
from any person seeking recognition of their out-of-state admin-
istrator's license, must include, as applicable: (1) documenta-
tion demonstrating status as a military spouse; (2) documenta-
tion related to each administrator's license currently held outside 
of Texas; and (3) a copy of the regulations pertaining to the cur-
rent out-of-state administrator's license. Subsection (c) is added, 
and states that a complete application from a military spouse, 

military service member, or military veteran seeking special con-
sideration under new §745.8920, must include, as applicable, 
documentation demonstrating status as a military spouse, mili-
tary service member, or military veteran; documentation related 
to any professional or occupational license currently held out-
side of Texas and additional documents needed to demonstrate 
competency by an alternative method, or that verified military 
service, training, or education should be credited towards a li-
cense requirement. 

The amendment to §745.8951 states that CCL will notify a mili-
tary spouse of the status of his or her application for an admin-
istrator's license as soon as practicable, but not later than 21 
days. Occupations Code §55.005(a) requires a state agency to 
process an application for a military spouse "as soon as practi-
cable." 

The sections will function by providing a more flexible and more 
expedient licensing process for military service members, their 
spouses, and military veterans. 

During the public comment period DFPS received one comment 
from an individual day care owner, who expressed concern that 
the rules would add to the costs of providing regulated day-care 
and would force small day-care operations to go out of business 
because of additional costs required to renew a child-care ad-
ministrator's license. DFPS does not agree with this comment, 
because the proposed rule amendments do not require persons 
who currently hold a valid administrator's license to renew that 
license; nor do they impact the costs of operating a day-care 
operation. Rather, the proposed rules offer optional, alternative 
methods of satisfying certain requirements in order to obtain a 
child-care administrator or child-placing agency administrator li-
cense in Texas when the license applicant is a veteran, military 
service member, or spouse of a military service member. More-
over, there is no requirement that an owner or employee of a 
day-care operation hold a license as a child-care administrator 
or child-placing agency administrator, so these rules do not im-
pact the costs of running a day-care operation in any way. DFPS 
made no changes in response to this comment. 

SUBCHAPTER A. PRECEDENCE AND 
DEFINITIONS 
DIVISION 3. DEFINITIONS FOR LICENSING 
40 TAC §745.21 
The amendment is adopted under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements Occupations Code Chapter 55. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 31, 

2013. 
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TRD-201304976 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Effective date: March 1, 2014 
Proposal publication date: July 19, 2013 
For further information, please call: (512) 438-3437 

SUBCHAPTER N. ADMINISTRATOR 
LICENSING 
DIVISION 1. OVERVIEW OF ADMINISTRA-
TOR'S LICENSING 
40 TAC §745.8913, §745.8920 
The amendment and new section are adopted under Human 
Resources Code (HRC) §40.0505 and Government Code 
§531.0055, which provide that the Health and Human Services 
Executive Commissioner shall adopt rules for the operation 
and provision of services by the health and human services 
agencies, including the Department of Family and Protective 
Services; and HRC §40.021, which provides that the Family and 
Protective Services Council shall study and make recommen-
dations to the Executive Commissioner and the Commissioner 
regarding rules governing the delivery of services to persons 
who are served or regulated by the department. 

The amendment and new section implement HRC §43.0042 and 
Occupations Code §55.004 and §55.007. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 31, 

2013. 
TRD-201304977 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Effective date: March 1, 2014 
Proposal publication date: July 19, 2013 
For further information, please call: (512) 438-3437 

DIVISION 2. SUBMITTING YOUR 
APPLICATION MATERIALS 
40 TAC §745.8933 
The amendment is adopted under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements Occupations Code Chapter 55. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 31, 

2013. 
TRD-201304978 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Effective date: March 1, 2014 
Proposal publication date: July 19, 2013 
For further information, please call: (512) 438-3437 

DIVISION 3. LICENSING'S REVIEW OF 
YOUR APPLICATION 
40 TAC §745.8951 
The amendment is adopted under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements Occupations Code Chapter 55. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on October 31, 

2013. 
TRD-201304979 
Cynthia O'Keeffe 
General Counsel 
Department of Family and Protective Services 
Effective date: March 1, 2014 
Proposal publication date: July 19, 2013 
For further information, please call: (512) 438-3437 

TITLE 43. TRANSPORTATION 

PART 1. TEXAS DEPARTMENT OF 
TRANSPORTATION 

CHAPTER 28. OVERSIZE AND OVERWEIGHT 
VEHICLES AND LOADS 
SUBCHAPTER G. ANALYSIS OF ROUTES 
FOR SUPERHEAVY PERMITTED LOADS 
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43 TAC §§28.80 - 28.88 
The Texas Department of Transportation (department) adopts 
new Subchapter G, §§28.80 - 28.88, concerning Analysis of 
Routes for Superheavy Permitted Loads. New §§28.80 - 28.88 
are adopted without changes to the proposed text as published 
in the August 9, 2013, issue of the Texas Register (38 TexReg 
5024) and will not be republished. 

EXPLANATION OF ADOPTED NEW SECTIONS 

The Texas Department of Motor Vehicles (TxDMV) issues 
permits for the operation of oversize and overweight vehicles 
on Texas roadways. The department provides assistance to 
TxDMV by providing routing information in the issuance of per-
mits for the operation of oversize and overweight vehicles. For 
the permitting of superheavy loads a specific route analysis must 
be performed. To timely provide the required route information, 
the department relies on bridge analysis reports submitted by 
a third-party engineering firm on behalf of the permit applicant. 
Two engineering firms have been acting as the department's 
agents under this process. Additional firms have indicated an 
interest in providing this routing service for the department. In 
order to ensure that a firm has the necessary experience and 
training to provide these services, the department has devel-
oped the certification process initiated in this rulemaking. The 
certification process will provide the oversize and overweight 
permit applicant assurances that the engineering firm used is 
qualified to provide them with an initial route analysis that meets 
the requirements of the department. 

New §28.80, Purpose, sets out the background and purpose of 
the subchapter. 

New §28.81, Definition, defines a superheavy load to match the 
definition used by TxDMV in issuing oversize and overweight 
permits. 

New §28.82, Certification Required, clarifies that all private en-
gineering firms performing superheavy route analyses that will 
be used in issuing an oversize and overweight permit by TxDMV 
must be approved by the department. The department's Bridge 
Division specializes in bridge design, inspection, construction, 
and maintenance. It is within the Bridge Division's area of ex-
pertise to evaluate third-party firms for the experience and en-
gineering expertise to perform a superheavy route analysis. By 
having the firms certified, the department will be able to expedite 
the issuance of the route information to TxDMV. 

New §28.83, Certification Application Process, lists the criteria 
that an engineering firm must meet in order to be certified to pre-
pare engineering analysis reports for moving superheavy loads 
across bridges in Texas. The firm must be registered by the 
Texas Board of Professional Engineers; that registration requires 
that each engineer who performs work for the firm is licensed to 
practice in Texas. An engineer performing the route analysis 
must have competence in bridge rating and overload analysis. 
The department will also conduct an interview of the applicant to 
further investigate their knowledge of requirements for issuing a 
route analysis. This application process ensures that the work 
will be performed by an individual who has received the proper 
training and has demonstrated competence in the field of struc-
tural analysis. Identifying specific criteria for certification also 
will enable the department to fairly and consistently evaluate the 
third-party engineering firms seeking certification. 

New §28.84, Application Review, identifies the bases on which 
an application for certification may be denied. The application 

review process ensures that only those engineering firms with 
the licensure, experience, and expertise to perform superheavy 
route analyses will be certified to do so. 

New §28.85, Certification Decision, outlines how and when the 
certification decision is conveyed to the third party engineering 
firm. This rule gives the department 60 days to approve or deny 
an application and to notify the applicant in writing of its decision. 
If the application is denied, the department will set out the spe-
cific criteria the firm failed to meet and provide guidance on how 
the firm may become eligible to re-apply. If denied for qualifica-
tion purposes, the applicant cannot reapply for 12 months after 
the date of a denial notice to ensure that any deficiencies in ex-
perience are thoroughly addressed. 

New §28.86, Bridge Report, contains the requirement that the 
third party engineering firm must provide a detailed structural 
analysis of the bridges on the proposed route using the form 
prescribed by the department. Consistency in reporting is nec-
essary so that applications can be timely reviewed and to en-
sure that all relevant information regarding the structures to be 
crossed is included in each analysis. The form is available from 
the Bridge Division of the department. 

New §28.87, Termination of Certification, provides that the de-
partment can terminate the certification of a firm for cause at any 
time. The department will provide written notification of the ter-
mination. After the issuance of the notification the department 
will no longer accept a route analysis from that firm. This pro-
vides the department with the authority necessary to ensure that 
only qualified and experienced firms provide routing information. 

New §28.88, Disclosure of Bridge Information, requires that as 
a prerequisite for obtaining bridge information, including bridge 
plans and inspection reports, from the department, an engineer-
ing firm must be certified under Chapter 28, Subchapter G, and 
must enter into a confidentiality agreement with the department 
relating to that information. The Office of the Attorney General 
has held that information contained in bridge inspection files is 
confidential. As a consequence of providing services to the ap-
plicant for an oversize and overweight permit, the engineering 
firm is acting in a limited agency capacity for the department in 
the review of the route information. Providing bridge information 
to a certified firm for the purpose of providing required informa-
tion for an oversize and overweight permit is not a release of the 
information to the public. The firm can only use the information to 
conduct the requested bridge analysis. To ensure that the infor-
mation maintains its confidential nature the department requires 
that the firm sign the confidentiality agreement. The confiden-
tiality agreement will prohibit the release of bridge information by 
the firm and will require that the firm notify and cooperate with 
the department if the firm receives a request for the documents 
or if ever ordered by a court to release the information to a third 
party. 

COMMENTS 

No comments on the proposed new sections were received. 

STATUTORY AUTHORITY 

The new sections are adopted under Transportation Code, 
§201.101, which provides the Texas Transportation Commission 
with the authority to establish rules for the conduct of the work 
of the department. 

CROSS REFERENCE TO STATUTE 

Transportation Code, Chapter 623, Subchapter B. 
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The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201305007 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Effective date: November 21, 2013 
Proposal publication date: August 9, 2013 
For further information, please call: (512) 463-8683 

CHAPTER 31. PUBLIC TRANSPORTATION 
The Texas Department of Transportation (department) adopts 
amendments to §§31.3, 31.11, 31.13, 31.16 - 31.18, 31.21, 
31.22, 31.26, 31.36, 31.37, 31.43 - 31.45, 31.48, 31.49, and 
31.57; the repeal of §§31.31, 31.40, and 31.42; and new 
§§31.30, 31.31, 31.38, 31.40, 31.42, and 31.51, all concerning 
public transportation. The amendments to §§31.16, 31.21, 
31.22, 31.26, 31.37, 31.43 - 31.45, and 31.49; the repeal of 
§§31.31, 31.40, and 31.42; and new §31.40 and §31.42 are 
adopted without changes to the proposed text as published in 
the August 9, 2013, issue of the Texas Register (38 TexReg 
5027) and will not be republished. The amendments to §§31.3, 
31.11, 31.13, 31.17, 31.18, 31.36, 31.48, and 31.57; and new 
§§31.30, 31.31, 31.38, and 31.51 are adopted with changes to 
the proposed text as published in the August 9, 2013, issue of 
the Texas Register (38 TexReg 5027). 

EXPLANATION OF ADOPTED AMENDMENTS, REPEALS, 
AND NEW SECTIONS 

The enactment of Moving Ahead for Progress in the 21st Cen-
tury, better known as MAP-21, made significant changes to parts 
of the Federal Transit Law, Chapter 53 of Title 49, United States 
Code. These amendments align existing department policies 
and procedures with new or amended federal requirements in 
MAP-21 and updates from the Federal Transit Administration 
(FTA). 

Additionally, MAP-21 created three new federal programs: 
§5339 Grant Program for Bus and Bus Facilities, addressed in 
new §31.30; §5329 Public Transit Safety Program, addressed 
in new §31.38; and §5326 Asset Management Program, ad-
dressed in new §31.51. 

Throughout the chapter, changes are made that apply to gram-
mar and uniformity of terminology. Many of the word substitu-
tions clarify intent or reflect changes in definitions. For uniformity 
with current Texas Administrative Code guidelines, the symbol 
for percent is replaced with the word "percent"; the word "sec-
tion" is replaced with the symbol "§"; a reference to the United 
States Code is changed from "USC" to "U.S.C."; and a refer-
ence to the Code of Federal Regulations is changed from "CFR" 
to "C.F.R." 

After the rules were proposed, staff determined through public 
comment and additional review that non-substantive, grammar 
and word usage changes are appropriate for the final adoption of 
these rules for accuracy and clarity. These changes include use 
of the words "nonurbanized" instead of "rural", "ensure" instead 

of "insure", "low-income" instead of "low income" and are made 
throughout the documents for final adoption. Other non-substan-
tive changes are noted in the explanations below. 

SUBCHAPTER A, GENERAL 

Amendments to §31.3, Definitions, add new definitions including 
"Americans with Disabilities Act (ADA)" in paragraph (3), "As-
set management plan" in paragraph (4), "Clean Air Act" in para-
graph (8), "Disability" in paragraph (15), "Public transportation 
safety plan" in paragraph (43), "Rural area" in paragraph (49), 
and "Senior" in paragraph (51). "Federal Transit Administration 
(FTA)" and "Metropolitan Planning Organization (MPO)" appear 
as deleted or new definitions in order to list the definitions in the 
section in alphabetical order. 

Amendments to §31.3 also modify certain definitions. "Allo-
cation" indicates that organizations other than subrecipients 
may receive an allocation from the department. "Authority" is 
amended to clarify that for entities created under Transportation 
Code, Chapter 453, Municipal Transit Department, the popula-
tion at the time of creation determines the status as an authority. 
"Designated recipient" language is modified to duplicate that in 
Transportation Code, §456.001. "District" is amended to reflect 
organizational changes regarding personnel that oversee public 
transportation activities. "Job access project" has two different 
meanings: one defined by MAP-21 (49 U.S.C. §5302), as 
amended, and the other by Safe, Accountable, Flexible, Efficient 
Transportation Equity Act: A Legacy for Users (SAFETEA-LU) 
(49 U.S.C. §5316). "Local governmental entity" is amended 
to reference authority, as previously defined, and deletes the 
duplicative list of agencies that are an authority. "Low-income 
individual" has two different meanings: one defined by MAP-21 
(49 U.S.C. §5302), as amended, and the other by SAFETEA-LU 
(49 U.S.C. §5316). "Mobility management" is clarified to show it 
is neither applicable to the §5309 or §5339 Grant Programs nor 
does it include associated capital maintenance items, which are 
more clearly identified in this definition. "Public transportation" 
reflects MAP-21 changes to the definition. "Reverse commute 
project" has two different meanings: one defined by MAP-21 
(49 U.S.C. §5302), as amended, and the other by SAFETEA-LU 
(49 U.S.C. §5316). "Stakeholders" elaborates on who these 
persons or organizations are and mirrors federal guidance. 
"Urban transit district" incorporates language from Transporta-
tion Code, Chapter 458 and states that authorities are not 
considered urban transit districts. "Welfare recipient" has two 
different meanings: one defined by MAP-21 (49 U.S.C. §5302), 
as amended, and the other by SAFETEA-LU (49 U.S.C. §5316). 

Terms deleted because they are no longer in use in the chapter 
include: "Deputy executive director", "District engineer", "Rural 
public transportation (RPT)", and "Strategic priorities". "Operat-
ing expenses" is deleted because it is defined within the appli-
cable subsections. 

SUBCHAPTER B, STATE PROGRAMS 

Amendments to §31.11 clarify the entities that receive urban 
state grants and add a provision for the department to consider 
negative performance impacts to allocations for circumstances 
beyond an urban or rural transit agency's control. 

Amendments to §31.11(b)(1)(A) delete text that further defines 
an urban transit district as the term is defined in §31.3(57) and 
change "elderly" to "seniors" to be consistent with changes 
in federal programs as modified by MAP-21. Amendments to 
§31.11(b)(1)(A) and (B) allow the department to adjust per-
formance allocations to compensate for a negative impact in 

ADOPTED RULES November 15, 2013 38 TexReg 8253 



the performance factor allocations under certain situations. 
Amendments to §31.11(b)(1)(C) and subsequent paragraphs 
clarify to which transit agencies the text applies by specifying 
urban or rural transit district rather than using the generic term 
designated recipient. 

Section 31.13(b) is changed at final adoption to substitute "lo-
cal public entity" for "local governmental entity" as eligible re-
cipients. The term "local public entity" includes transit districts 
(i.e., political subdivisions), but "local governmental entity" does 
not. Transit districts are eligible for these funds. Additional text 
clarifies that authorities are not eligible for discretionary funds. 
Amendments to §31.13(c) remove the term "designated recipi-
ent" as not all organizations that are designated recipients are 
eligible for §31.13 funds. The amendments also delete "district" 
to reflect department organizational changes. 

SUBCHAPTER C, FEDERAL PROGRAMS 

Amendments to Subchapter C, Federal Programs, include 
changes as a result of MAP-21 modification to the structure 
of numerous areas of the transit portion of the United States 
Code. Additionally, MAP-21 repurposed §5309 Grant Program 
(§31.16), and repealed §5316 Grant Program (§31.17) and 
§5317 Grant Program (§31.18) as stand-alone programs. These 
sections remain in the chapter because the department still has 
active grants using appropriations made prior to MAP-21. 

Amendments to §31.16(a) respond to a major change in the 
§5309 capital investment program as a result of MAP-21. Bus 
and bus facilities projects are no longer part of the revised §5309 
federal program. However, the department has active contracts 
with subrecipients that use funds appropriated prior to MAP-21 
and will continue to follow §31.16 in the administration of those 
grants. 

Amendments to §31.17(a) reflect the repeal of the §5316 Job 
Access and Reverse Commute Program (JARC) by MAP-21. 
The department has active contracts with subrecipients that use 
JARC funds appropriated prior to MAP-21 and will continue to 
follow §31.17 in the administration of those grants. 

Amendments to §31.18(a) reflect the repeal of the §5317 New 
Freedom Program (NF) by MAP-21. The department has active 
contracts with subrecipients that use NF funds appropriated prior 
to MAP-21 and will continue to follow §31.18 in the administration 
of those grants. 

Amendments to §31.21 reflect a change in department proce-
dures for the administration of §5303 metropolitan planning pro-
gram. Amendments to §31.21(a) add §5303 to correct a missing 
reference regarding transportation planning and development 
activities for metropolitan planning organizations. 

At the request of the Texas Association of Metropolitan Plan-
ning Organizations and the department, the Texas Transporta-
tion Commission (commission) directed the consolidation of fed-
eral highway and federal transit planning funds for Metropolitan 
Planning Organizations into a single consolidated grant. Amend-
ments to §31.21(c) reflect this change in the administration of the 
§5303 metropolitan planning grant program. 

Section 31.21(d) is deleted as it is no longer needed. 

Amendments to §31.22(a) add §5304 to correct a missing refer-
ence regarding eligible planning and research activities. Amend-
ments to §31.22(c) add transportation development credits to the 
list of eligible local match sources and update the FTA circular 
reference. For clarity, current text is deleted and replaced with 

new text. Amendments to §31.22(d) delete reference to a §5303 
application which is no longer necessary with the change made 
in §31.21(c). 

Amendments to §31.26(b), the addition of the governor's de-
signee, parallels federal language for the §5307 urbanized grant 
program. Amendments to §31.26(d) and (e) delete the word 
"designated" included in the term "designated recipient" as the 
definition of a designated recipient in §31.3 includes transit agen-
cies that are not part of the governor's apportionment. 

Amendments to §31.26(e)(2) add a definition for a transportation 
management area. Since this is the only time the term appears 
in 43 TAC Chapter 31, it is not included in the definitions section. 
Amendments to §31.26(e)(3) clarify the department's role in re-
gards to redistribution of federal funds. Section 31.26(e)(4) is 
reworded to more clearly describe how the department handles 
unexpended §5307 funds. For clarity, current text is deleted and 
replaced with new text. 

New §31.30 allows the department to administer the bus and bus 
facilities program (49 U.S.C. §5339) created by MAP-21. The 
department is the designated recipient of funds for urbanized ar-
eas of less than 200,000 population and rural areas. The section 
specifies the formula for distribution to eligible subrecipients, eli-
gible activities, and the required nonfederal match and sources. 
A change to the final rules clarifies that, until the department 
implements the requirements of asset management planning in 
§31.51, FTA §5339 projects need not be linked to a transit asset 
management plan. The department's administrative duties are 
comparable to those of other grant programs. 

New §31.31 reflects the revised regulations for the §5310 grant 
program as a result of significant restructuring that occurs in 
MAP-21. For clarity, the current section text is deleted and re-
placed with new text. The impact of the many changes to ex-
isting and potential subrecipients, and the interest expressed 
in this program, prompts the following subsection-by-subsection 
descriptions. 

New §31.31(a), Purpose. The previously undefined term "el-
derly" is replaced with the word "senior," which MAP-21 and this 
chapter define as an individual 65 and older. This newly defined 
term will impact the projects that are eligible under the §5310 
grant program. 

New §31.31(b) Goals and objectives. MAP-21 repealed the New 
Freedom Program (NF) and made NF type projects eligible un-
der the §5310 grant program. The subsection incorporates ob-
jectives reflecting this change. 

New §31.31(c), Department role. Prior to MAP-21, the depart-
ment was the designated recipient of all §5310 funds coming 
to the state. Under MAP-21, the department is the designated 
recipient for urbanized areas less than 200,000 population and 
all rural areas; urbanized areas of 200,000 population or more 
may request the department to act as their designated recipient. 
Most administrative functions remain unchanged from the pre-
vious text. Recognizing a long-standing practice, a paragraph 
clarifies that the department may terminate a contract that is not 
pursued in a timely fashion and re-award the funds to another 
project. 

New §31.31(d), Eligible recipients. The original concepts of pri-
mary and alternate recipients of §5310 funds remain for rural and 
urbanized areas with a population of less than 200,000. Primary 
recipients are urban and rural transit districts. Alternate recipi-
ents are local public bodies, private nonprofit organizations, and 
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taxis providing shared-ride service. Where the department is the 
designated recipient for an urbanized area with a population of 
200,000 or more, the transit authority or an alternate recipient 
may receive funds. 

New §31.31(e), Eligible assistance categories. As is current 
practice, the department may use up to 10 percent of the annual 
apportionment to defray administrative expenses. Subrecipient 
capital expenses now include construction activities typically as-
sociated with the NF program. There is a higher reimbursement 
rate for vehicle purchases that comply with the ADA or Clean Air 
Act. However, a sliding scale of increased federal share avail-
able to states with federal public lands or tribal property is discon-
tinued for this program. Operating expense is a new category of 
eligible expenses for §5310. A list of typical operating expenses 
is added in paragraph (3) and may be reimbursed at 50 percent 
of the net operating expense. 

New §31.31(f), Local share requirements. Sources of local 
match include cash, service agreements with other agencies, 
in-kind donations, volunteer services, and transportation de-
velopment credits. The section notes qualifications to these 
various sources. However, in no instance can U.S. DOT funds 
be used as match. 

New §31.31(g)(1) - (3), Funding distribution. MAP-21 provides 
for separate apportionments for various geographical areas. A 
previous uniform formula for statewide application remains un-
changed; however, it is broken into three segments to reflect 
the separate apportionments. Following the boundaries of a de-
partment district in which there are eligible urbanized areas of 
less than 200,000 population, 25 percent of the apportionment 
will be distributed equally and the remaining 75 percent will be 
allocated on a pro rata basis using the urbanized population of 
seniors and individuals with disabilities. Following department 
district boundaries in which there are eligible rural areas, 25 per-
cent of the apportionment will be distributed equally and the re-
maining 75 percent will be allocated on a pro rata basis using 
the rural population of seniors and individuals with disabilities. If 
the department serves as the designated recipient of any large 
urbanized area with a population of 200,000 or more, funds must 
be programmed within that geographic area. 

New §31.31(g)(4), Funding distribution. If, when an urbanized 
area with a population of less than 200,000 or rural area project 
selection process is completed, there remain unallocated funds, 
the department may allocate the funds to another like area else-
where in the state. MAP-21 also permits the state to transfer 
funds between the urbanized less than 200,000 population cat-
egory and the rural category; the department may use this au-
thority to fully obligate the state's apportionment. Unless the de-
partment serves as the designated recipient, it has no authority 
over funds apportioned to specific urbanized areas with popula-
tions of 200,000 or more. However, when the department is the 
designated recipient for an urbanized area with a population of 
200,000 or more, the funds must be used within that specific ur-
banized area or left for allocation at a later date. 

New §31.31(h), Application requirements. This section is un-
changed from the current language in §31.31(h) and requires 
prospective applicants to submit formal applications in the for-
mat and at the time specified by the department. All applications 
must document the need for services and the inclusion of the 
project in the coordinated public transit-human service plan. 

New §31.31(i), Project selection. The consultative process con-
tinues but with some major modifications. The recommended 

composition of the stakeholder group includes transportation 
partners, passengers and advocates, and human service and 
work force agencies. To streamline decision-making processes 
and maximize coordination opportunities, the department may 
choose to combine contiguous department district boundaries 
for stakeholder engagement, project selection, and public out-
reach. In addition to the current uniform requirements for all 
projects, there are new, specific guiding criteria for selecting 
projects. The requirement for a district-wide three-year transit 
development plan is discontinued to better align with other 
regional planning activities. 

New §31.31(j), Vehicle leasing. This subsection is unchanged 
from the current language in §31.31(l) and allows a subrecipient 
to lease a §5310 vehicle to another entity under certain condi-
tions. 

New §31.31(k), Incidental vehicle use. This subsection is un-
changed from the current language in §31.31(m) and allows a 
subrecipient to use a vehicle for other than its intended purposes, 
as long as the activity does not interfere with public transporta-
tion services and the subrecipient does not alter the vehicle to 
accommodate the incidental use. 

New §31.31(l), Private for-profit transportation business partic-
ipation, provides for the role of private for-profit transportation 
businesses in the §5310 program. 

Amendments to §31.36 reflect the revised regulations for the 
§5311 grant program as a result of MAP-21. Amendments 
throughout §31.36 substitute the word "rural" for "nonurbanized" 
to conform to MAP-21 terminology for the §5311 program. Ad-
ditional amendments include a provision for the department to 
react to negative performance impacts and place an emphasis 
on certain types of intercity bus projects. 

Amendments to §31.36(b)(1) emphasize the intercity bus com-
ponent of the §5311 program. Amendments to §31.36(c) use the 
word "apportioned" instead of "appropriated" to more correctly 
define the flow of funds from the Federal Transit Administration 
to the department. 

Amendments to §31.36(e)(1) decrease the maximum state ad-
ministration amount to 10 percent of the annual apportionment 
to comply with MAP-21. Amendments to §31.36(e)(2)(C) add 
the higher reimbursement rate for vehicle purchases that com-
ply with the ADA or Clean Air Act. New §31.36(e)(5) defines 
planning activities eligible in the §5311 program. MAP-21 added 
planning as an eligible activity. 

Amendments to §31.36(f)(2) delete text concerning a minimal 
amount of cash as the local share because it is no longer a re-
quirement of FTA. New §31.36(f)(4) adds a new match source for 
intercity bus projects as codified by MAP-21. New §31.36(f)(5) 
clearly identifies transportation development credits as a match 
source. 

Amendments to §31.36(g)(1) reinforce the rural connec-
tion nature of the intercity bus program. Amendments to 
§31.36(g)(1)(A) and (B) highlight the growing participation of 
rural transit districts in providing intercity bus services. Amend-
ments to §31.36(g)(2)(C)(i) use the word "apportioned" instead 
of "appropriated" to more correctly define the flow of funds 
from the Federal Transit Administration to the department. New 
§31.36(g)(2)(C)(ii) allows the department to adjust performance 
allocations to compensate for a negative impact in the perfor-
mance factor allocations under certain situations. Amendments 
to §31.36(g)(3) add a reference to department goals, incorporat-
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ing a long-standing consideration in the award of discretionary 
funds. Amendments to §31.36(g)(6) delete reference to district 
offices to reflect current department organizational structure. 

Amendments to §31.36(i) allow the department to consider the 
overall needs of the intercity bus program and target areas of 
greatest need, eligible applicant groups, or project types within 
the annual solicitation of projects. 

Amendments to §31.37(d)(1) replace the word "will" with "may" 
to allow the department to use an interagency agreement to se-
cure assistance from state universities for research and technical 
assistance projects. 

SUBCHAPTER D, PROGRAM ADMINISTRATION 

Changes to Subchapter D include the addition of two new sec-
tions and several amended sections as a result of changes under 
MAP-21. 

New §31.38 allows the department to administer the public tran-
sit safety program (49 U.S.C. §5329) required by MAP-21. Ab-
sent more definitive federal guidance, the section outlines the 
basic requirements stated in federal law for the department and 
its subrecipients. The department must certify the safety plans of 
§5311 subrecipients and will assist these agencies upon request. 
Components of the transit safety plan as detailed in MAP-21 are 
listed. A technical correction is made in the final rules in sub-
section (a) to correctly reference the requirement for a "transit 
safety plan". The term "transit asset management" was inadver-
tently used in the proposed text. 

New §31.40 removes references to metropolitan planning and 
reflects necessary added language for projects funded by pro-
grams repealed by MAP-21 but still active. For clarity, current 
text is deleted and replaced with new text. 

New §31.42 replaces a list of 85 specific citations of federal laws 
and procedures with three over-arching paragraphs. For clarity, 
current text is deleted and replaced with new text. 

Amendments to §31.43(c) reflect the current department orga-
nizational structure. Additionally, required references for sub-
contracts are deleted as these requirements are included in the 
Master Grant Agreement each agency signs. 

Amendments to §31.44(b)(1)(B) allow less complex procure-
ment procedures to be used for purchases of goods, services, 
or equipment with a total cost of $3,000 or less. 

Amendments to §31.48(b)(5)(B) require subrecipients who 
must have transit asset management plans (49 U.S.C. §5326) 
to provide the department with requested data. Amendments 
to §31.48(b)(5)(C) - (E) clarify that all transit operators are 
required to submit data to the department for the listed perfor-
mance-based measures. Language is added to the final rules to 
mirror the state statute regarding data collection and publication. 
However, these changes reflect a department practice that has 
been in place for a number of years and put no new burden on 
transit agencies. 

Amendments to §31.48(c)(2)(B) reflect the continuing drug and 
alcohol testing requirements for §5316 and §5317 subrecipients 
receiving funds appropriated prior to the passage of MAP-21. 
Amendments to §31.48(c)(3) and (7) reflect the current depart-
ment organizational structure. 

Amendments to §31.49(b)(1) correct a cross reference. 

SUBCHAPTER E, PROPERTY MANAGEMENT STANDARDS 

Changes to Subchapter E include the addition of a new section 
as a result of changes under MAP-21 and one amended section 
to mirror current practice. 

New §31.51 authorizes the department to administer the asset 
management program (49 U.S.C. §5326) created by MAP-21. 
Absent more definitive federal guidance, the section outlines the 
basic requirements stated in federal law for the department and 
its subrecipients. The department must certify subrecipient com-
pliance and will assist these agencies upon request. Compo-
nents of the asset management plan are listed. 

Amendments to §31.57(c) state the department's preference 
that equipment or property, purchased with federal funds and 
scheduled for disposition, be offered to another FTA recipient 
before being passed to a third party. Similarly, amendments 
to §31.57(d) state the department's preference that equipment 
or property, purchased with state funds and scheduled for 
disposition, be offered to another FTA or state recipient before 
being passed to a third party. 

Section 31.57(d)(1)(D) is revised and moved to the end of the 
section as new §31.57(e). Amendments to §31.57(d)(2)(B) clar-
ify that equipment as well as property is covered by this subpara-
graph. 

New §31.57(e) incorporates previously deleted language and al-
lows the department to consider alternatives to standard dispo-
sition procedures on a case-by-case basis. 

The statutory duties of the Public Transportation Advisory Com-
mittee (PTAC) include advising the commission on the needs 
and problems of the state's public transportation providers, in-
cluding recommending methods for allocating public transporta-
tion funds, and providing feedback on proposed rule changes 
involving public transportation matters during development and 
prior to final adoption. 

PTAC met on September 24, 2013, and by motion recommended 
to the commission all of the amendments, repeals, and new sec-
tions. 

Pursuant to the Administrative Procedure Act, Government 
Code, Chapter 2001, the department conducted a public hear-
ing at 9:00 a.m. on Wednesday, September 4, 2013, in the Ric 
Williamson Hearing Room, 125 East 11th Street, Austin, Texas. 
No member of the public attended and no additional comments 
were received. 

COMMENTS 

Comments were received from the Alamo Area Council of Gov-
ernments, San Antonio, Texas and from the Panhandle Regional 
Organization to Maximize Public Transportation. 

Grant Gaul, Projects Coordinator, Alamo Area Council of Gov-
ernments, San Antonio, Texas (AACOG): 

Comment: The definition for Public Transportation Safety Plan 
contains detailed information about the contents of the plan. The 
AACOG suggested this is not needed as the contents are de-
tailed in the specific area of code covering the plan. 

Response: The department agrees with the comment. The ex-
tensive wording describing the content of the plan is also in-
cluded in §31.38, Section 5329 Public Transit Safety Program, 
and is not necessary as part of a definition. The definition in 
§31.3(43) is reduced to a single sentence. 
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Comment: AACOG also asked a question regarding the defini-
tion of "revenue vehicle" and if the definition would be used in 
the context of FTA's drug and alcohol program. 

Response: The question asked is outside of the scope of this 
rulemaking process. This definition of revenue vehicle applies 
only to that term's meaning within the context of this chapter of 
the Texas Administrative Code. Specifically it is used in the cal-
culation of performance measures in §31.48, Project Oversight. 

Comment: AACOG noted that the MAP-21 definition of a senior 
(age 65 or older) does not match that of the Area Agencies on 
Aging (age 60 or older) and requests the department address 
this issue with FTA. 

Response: The department acknowledges the differences in 
programs authorized under various federal statutes and admin-
istered by various federal agencies. The programs covered 
under this chapter of the Texas Administrative Code must follow 
federal statute and FTA policy. The department expects the 
discrepancy in definitions will be addressed during the next 
reauthorization. 

Comment: AACOG suggested consistent use of the term "rural" 
instead of "nonurbanized" throughout this chapter of the Texas 
Administrative Code. 

Response: The department agrees that "rural" is the more ap-
propriate term for use in state programs and most federal pro-
grams and has made the appropriate changes. However for the 
federal programs in §31.17 and §31.18, the Job Access and 
New Freedom programs, respectively, the department is leav-
ing "nonurbanized" in place to match federal terminology used 
in these programs, repealed by MAP-21, as federal guidance 
and other documents are not expected to change terminology. 

Comment: Regarding §31.30, AACOG is concerned about the 
lack of detail as to how TxDOT will compare the remaining useful 
lives of transit agencies' fleets in its calculations for the distribu-
tion of §5339 funds. 

Response: The language in §31.30(c)(1) for the Bus and Bus Fa-
cilities program replicates that for the §5309 Capital Investment 
(VCR) Program prior to its repeal by MAP-21, and has been used 
numerous times in past years. This approach to distribution of 
funds was first suggested at the January 16, 2013 semi-annual 
business meeting with transit operators and not questioned dur-
ing any of the department's ensuing outreach activities. After 
considering all the outreach efforts and PTAC input, the depart-
ment made no change to §31.30(c)(1). 

Comment: Regarding §31.30, AACOG expressed that if §5339 
funds are to be allocated based on fleet condition, they believe 
it troublesome that transit agencies may use §5339 funds for 
any purpose authorized by FTA Circular 9300.1. Doing so puts 
agencies that have maintained the viability of their fleets but are 
struggling to maintain other infrastructure at a disadvantage to 
those agencies that, for whatever reason, have a less viable 
fleet. The commenter realizes the complexity of doing so, but 
urges TXDOT to evaluate both fleet and facilities components 
for purposes of allocating §5339 funds to better level the playing 
field in competing for scarce dollars. 

Response: The department appreciates the point of view ex-
pressed by AACOG. Conversations during the January semi-an-
nual meeting, the discussion groups that followed the next day, 
the white papers, and in PTAC meetings all point to needing a 
valid database on which to calculate a distribution of funds. Con-
sistently "fleet" was recommended. Also recommended was giv-

ing agencies latitude and a local decision to use funds in the most 
beneficial manner. 

While including facilities (and equipment) in the funding equation 
was not raised in the outreach period, another consideration is 
that the department does not have a comprehensive listing of 
these items owned by urban and rural transit districts similar to 
that for vehicles. Agencies that do not own facilities could argue 
that factoring facilities into the equation places them at a dis-
advantage. After considering all the outreach efforts and PTAC 
input, the department made no change to §31.30(c)(1) or (d). 

Comment: AACOG asked why the level of detail for the §5310 
(TAC §31.31) program is far greater than that of other programs. 

Response: As a result of MAP-21, the new multiple layers in the 
§5310 program contribute to the need for greater detail. The de-
partment's role, eligible recipients, project selection, and funding 
distribution must all be covered separately for the large urban-
ized, small urbanized, and rural areas of the program. The sec-
tion also includes topics not present in other programs - leases, 
incidental use, and private for-profit transportation business par-
ticipation. 

Comment: Regarding §31.57, AACOG asks if TxDOT will create 
a mechanism to facilitate offering disposal property and equip-
ment to other FTA or state recipients. 

Response: The department maintains the Used Transit Ve-
hicle Clearinghouse site on its website for this purpose. See 
http://www.txdot.gov/inside-txdot/division/public-transporta-
tion/local-assistance/ptms.html. Additionally, department public 
transportation coordinators can assist in locating interested 
receiving agencies. 

Comment: AACOG pointed out several grammar changes. 
These include: §31.57, use of the word "insure"; §31.57(c), 
delete the "d" in "provided"; use of the term "low income" versus 
"low-income"; and several other grammatical changes. 

Response: The department appreciates the proof reading com-
ments and agrees in most cases with the suggested changes. 
The deletion of the "d" in "provided" in the following sentence 
"The department shall be notified of the disposition and shall be 
provided information necessary to delete the property from in-
ventory records...." is improper. The agency must tell the de-
partment what inventory item to delete. The commenter's sug-
gestion implies the opposite. 

Lylene Springer, Chairman, Panhandle Regional Organization to 
Maximize Public Transportation, Amarillo Texas (PROMPT): 

Comment: PROMPT expressed concern that the term "strate-
gic priorities" has been deleted from the list of definitions, and 
further stated that this term is used in the context of stakeholder 
planning committee meetings. 

Response: The term as used in Chapter 31 of the Texas Admin-
istrative Code had been deleted from the respective subsection 
by a previous amendment and is no longer utilized in the chap-
ter. 

Comment: PROMPT asks why Job Access and Reverse Com-
mute (JARC) and New Freedom are referred to throughout the 
document when these programs no longer exist. 

Response: Actual references to these programs are mostly con-
fined to their sections (§31.17 and §31.18 respectively). Be-
cause the department still has active grants in these programs, 
and may yet award residual funds in new contracts, retaining 
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these sections leaves the required administrative guidance in 
place. When all funds are expended, the sections will be deleted 
in a later amendment process. 

Comment: PROMPT expressed concern regarding §31.31 that 
the proposal to allow the department to combine department 
districts for purposes of stakeholder engagement, project selec-
tion, and public outreach, but allocate funding by district, places 
project selection at odds with funding. Different processes ap-
plied along disparate boundaries will make consistent applica-
tion of rules and project prioritization difficult to impossible to 
achieve. 

Response: The department recognizes the multiplicity of bound-
aries that can impact planning and project selection for the §5310 
program - department districts, state planning regions, rural tran-
sit districts, Area Agencies on Aging, etc. The purpose of the 
text is to allow local stakeholders the option of looking at their 
needs from a broader horizon than the department district. For 
example, since rural transit districts (RTDs) are a preferred re-
cipient, some districts have already joined together to factor an 
RTD's service area into project selection considerations. In oth-
ers where there is a strong lead agency for public transit-human 
service planning, multiple districts allocate funds to match lead 
agency priorities. 

Comment: Regarding §31.31, the PROMPT advisory council 
is concerned about the potential disconnect between Medic-
aid medical transportation boundaries and department district 
boundaries. It opposes any attempt to realign the §5310 pro-
gram to match Medicaid boundaries. 

Response: The Medicaid medical transportation program is out-
side the scope of the proposed amendments. However, at this 
time, the department does not foresee changing funding alloca-
tions from a department district basis. 

SUBCHAPTER A. GENERAL 
43 TAC §31.3 
STATUTORY AUTHORITY 

The amendments are adopted under Transportation Code, 
§201.101, which provides the Texas Transportation Commis-
sion with the authority to establish rules for the conduct of the 
work of the department, and more specifically, Transportation 
Code, Chapter 455, which provides the general powers and 
duties for the Department of Transportation regarding mass 
transportation. 

CROSS REFERENCE TO STATUTE 

Transportation Code, Chapter 455. 

§31.3. Definitions. 

The following words and terms, when used in this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise: 

(1) Administrative expenses--Include, but are not limited 
to, general administrative expenses such as salaries of the project di-
rector, secretary, and bookkeeper; insurance premiums or payments to a 
self-insurance reserve; office supplies; facilities and equipment rental; 
and standard overhead rates. 

(2) Allocation--A preliminary distribution of grant funds 
representing the maximum amount to be made available to an entity 
during the fiscal year, subject to the entity's completion of and compli-
ance with all application requirements, rules, and regulations applica-
ble to the specific funding program. 

(3) Americans with Disabilities Act (ADA)--The Ameri-
cans with Disabilities Act of 1990 (42 U.S.C. §12101 et seq.), which 
provides a comprehensive national mandate for the elimination of dis-
crimination against individuals with disabilities. The ADA provides 
specific requirements related to public transportation. 

(4) Asset management plan--The transit asset management 
plan prepared in accordance with 49 U.S.C. §5326 and certified by the 
department. The plan includes at a minimum, capital asset inventories 
and condition assessments, decision support tools, and investment pri-
oritization. 

(5) Authority--A metropolitan transit or regional trans-
portation authority created under Transportation Code, Chapter 451 
or 452; a city transit department created under Transportation Code, 
Chapter 453, by a municipality having a population of not less than 
200,000 at the time of its creation; or a coordinated county authority 
created under Transportation Code, Chapter 460. 

(6) Average revenue vehicle capacity--The number of seats 
in all revenue vehicles divided by the number of revenue vehicles. 

(7) Capital expenses--Include the acquisition, construc-
tion, and improvement of public transit facilities and equipment 
needed for a safe, efficient, and coordinated public transportation 
system. 

(8) Clean Air Act--The federal Clean Air Act (42 U.S.C. 
§7401 et seq.), which seeks to protect and enhance the quality of the 
nation's air resources by promoting and financing reasonable federal, 
state, and local governmental actions for pollution prevention. 

(9) Commission--The Texas Transportation Commission. 

(10) Common Rule--49 C.F.R. Part 18, Uniform Adminis-
trative Requirements for Grants and Cooperative Agreements to State 
and Local Governments or 49 C.F.R. Part 19, Uniform Administrative 
Requirements for Grants and Agreements with Institutions of Higher 
Education, Hospitals, and Other Non-Profit Organizations. 

(11) Contractor--A recipient of public transportation funds 
through a contract or grant agreement with the department. 

(12) Department--The Texas Department of Transporta-
tion. 

(13) Designated recipient--The state, an authority, a munic-
ipality that is not included in an authority, a local governmental body, 
another political subdivision, or a nonprofit entity providing rural pub-
lic transportation services, that receives federal or state public trans-
portation money through the department or the Federal Transit Admin-
istration, or its successor. 

(14) Director--The director of public transportation for the 
department. 

(15) Disability--Disability as defined in the ADA (42 
U.S.C. §12102), which includes a physical or mental impairment that 
substantially limits one or more major life activities of an individual. 

(16) District--One of the 25 districts of the department for 
a designated geographic area. 

(17) Employment-related transportation--Transportation 
to support services that assist individuals in job search or job prepa-
ration. Trips to daycare centers, one-stop workforce centers, jobs 
interviews, and vocational training are examples. 

(18) Equipment--Tangible, nonexpendable, personal prop-
erty having a useful life of more than one year and an acquisition cost 
of $5,000 or more per unit. 
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(19) Executive director--The executive director of the de-
partment. 

(20) Fare box revenues--Fares paid by riders, including 
those who are later reimbursed by a human service agency or other 
user-side subsidy arrangement. This definition includes subscription 
service fees, whether or not collected on-board a transit vehicle. 
Payments made directly to the transportation system by a human 
service agency are not considered to be fare box revenues. 

(21) Federal Transit Administration (FTA)--The Federal 
Transit Administration of the United States Department of Transporta-
tion. 

(22) Federally funded project--A public transportation 
project that is being funded in part under the provisions of the Federal 
Transit Act, as amended, 49 U.S.C. §5301 et seq., the Federal-Aid 
Highway Act of 1973, as amended, 23 U.S.C. §101 et seq., or any 
other federal program for funding public transportation. 

(23) Fiscal year--The state accounting period of 12 months 
that begins on September 1 of each calendar year and ends on August 
31 of the following calendar year. 

(24) Good standing--A status indicating that the depart-
ment's director of public transportation has not sent a letter to an entity 
signifying the entity is in noncompliance with any aspect of a program. 

(25) Incident--An intentional or unintentional act that oc-
curs on or in association with transit-controlled property and that threat-
ens or affects the safety or security of an individual or property. 

(26) Job access project--A public transportation project re-
lating to the development and maintenance of transportation services 
designed to transport welfare recipients and eligible low-income indi-
viduals to and from jobs and activities related to their employment, or 
as otherwise defined by 49 U.S.C. §5302 or 49 U.S.C. §5316, the Job 
Access and Reverse Commute program as established under the Safe, 
Accountable, Flexible, Efficient Transportation Equity Act: A Legacy 
for Users (SAFETEA-LU). 

(27) Like-kind exchange--The trade-in or sale of a transit 
vehicle before the end of its useful life to acquire a replacement vehicle 
of like kind. 

(28) Local funds--Directly generated funds, as defined in 
the latest edition of the Federal Transit Administration National Tran-
sit Database Reporting Manual. Examples include, but are not limited 
to, passenger fares, special transit fares, purchased transportation fares, 
park and ride revenue, other transportation revenue, charter service rev-
enue, freight tariffs, station and vehicle concessions, advertising rev-
enue, funds dedicated to transit at their source, taxes, cash contribu-
tions, contract revenue, general revenue, and in-kind contributions. 

(29) Local governmental entity--Any local unit of govern-
ment including a city, town, village, municipality, county, city transit 
department, or authority. 

(30) Local public entity--Includes a city, county, or other 
political subdivision of the state, a public agency, or an instrumentality 
of one or more states, municipalities, or political subdivisions of states. 

(31) Local share requirement--The amount of funds 
required and eligible to match federally funded projects for the im-
provement of public transportation. 

(32) Low-income individual--An individual whose family 
income is at or below 150 percent of the poverty line, as that term 
is defined in the Community Services Block Grant Act (42 U.S.C. 
§9902(2)), including any revision required by that section, for a family 
of the size involved, or as otherwise defined by 49 U.S.C. §5302 or 49 

U.S.C. §5316, the Job Access and Reverse Commute program as estab-
lished under the Safe, Accountable, Flexible, Efficient Transportation 
Equity Act: A Legacy for Users. 

(33) Metropolitan Planning Organization (MPO)--The or-
ganization designated or redesignated by the governor under 23 U.S.C. 
§134 as the responsible entity for transportation planning in urbanized 
areas over 50,000 in population. 

(34) Mobility management--Eligible capital expenses 
consisting of short-range planning and management activities and 
projects for improving coordination among public transportation 
and other transportation-service providers carried out by a recipient 
or subrecipient through an agreement entered into with a person, 
including a government entity, under 49 U.S.C. §5301 et seq. (other 
than §5309 and §5339). Mobility management excludes operating 
public transportation services and excludes equipment, tires, tubes, 
material, and reconstruction of equipment and material described as 
associated capital maintenance in the definition of "capital project" 
under 49 U.S.C. §5302. 

(35) Net operating expenses--Those expenses that remain 
after fare box revenues are subtracted from eligible operating expenses. 

(36) New public transportation services or alternatives--An 
activity that, with respect to the New Freedom program: 

(A) is targeted toward people with disabilities; 

(B) is beyond the ADA requirements; 

(C) meets the intent of the program by removing barri-
ers to transportation and assisting persons with disabilities with trans-
portation, including transportation to and from jobs and employment 
services; and 

(D) is not included in a Transportation Improvement 
Program or Statewide Transportation Improvement Program prior to 
August 10, 2005. 

(37) Nonprofit organization--A corporation or association 
determined by the Secretary of the Treasury of the United States to be 
an organization described by 26 U.S.C. §501(c), one that is exempt 
from taxation under 26 U.S.C. §504(a) or §101, or one that has been 
determined under state law to be nonprofit and for which the state has 
received documentation certifying the status of the organization. 

(38) Nonurbanized area--An area outside an urbanized 
area. 

(39) Obligated funds--Monies made available under a 
valid, unexpired contract or grant agreement between the department 
and a public transportation subrecipient. 

(40) Private--Pertaining to nonpublic entities. This defini-
tion does not include municipalities or other political subdivisions of 
the state; public agencies or instrumentalities of one or more states; Na-
tive American tribes (except private nonprofit corporations formed by 
Native American tribes); public corporations, boards, or commissions 
established under the law of any state; or entities subject to control by 
public authority, whether state or municipal. 

(41) Project--The public transportation activities to be car-
ried out by a subrecipient, as described in its application for funding. 

(42) Public transportation--Shared-ride transportation of 
passengers and their hand-carried packages or baggage on a regular 
or continuing basis by means of surface or water conveyance by a 
governmental entity or by a private entity if the private entity receives 
financial assistance for that conveyance from any governmental entity. 
This definition includes fixed guideway transportation and under-
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ground transportation. This definition excludes services provided 
by aircraft, ambulances, emergency vehicles, intercity passenger rail 
transportation, charter bus service, school bus service, sightseeing 
service, courtesy shuttle service for patrons of one or more specific 
establishments, or intra-terminal and intra-facility shuttle services. 

(43) Public transportation safety plan--The agency safety 
plan prepared in accordance with 49 U.S.C. §5329 and certified by the 
department. 

(44) Real property--Land, including improvements, struc-
tures, and appurtenances, but excluding movable machinery and equip-
ment. 

(45) Revenue service--Passenger transportation occurring 
when a vehicle is available to the general public and there is a reason-
able expectation of carrying passengers that directly pay fares, are sub-
sidized by public policy, or provide payment through some contractual 
agreement. This does not imply that a cash fare must be paid. Vehicles 
operated in free fare services are considered in revenue service. 

(46) Revenue vehicle--The rolling stock used in providing 
transit service for passengers. This definition does not include a vehicle 
used in connection with keeping revenue vehicles in operation, such as 
a tow truck or a staff car. 

(47) Reverse commute project--A public transportation 
project designed to transport residents of urbanized areas and other 
than urbanized areas to suburban employment opportunities, or as 
otherwise defined by 49 U.S.C. §5302 or 49 U.S.C. §5316, the Job 
Access and Reverse Commute program as established under the Safe, 
Accountable, Flexible, Efficient Transportation Equity Act: A Legacy 
for Users. 

(48) Ridership--Unlinked passenger trips. 

(49) Rural area--A nonurbanized area. 

(50) Rural transit district--A political subdivision of the 
state that provides and coordinates rural public transportation within 
its boundaries in accordance with the provisions of Transportation 
Code, Chapter 458. 

(51) Senior--An individual who is 65 years of age or older. 

(52) Stakeholders--All individuals or groups that are po-
tentially affected by transportation decisions. Examples include pub-
lic health, work force, and human service agencies; representatives of 
transportation agency employees or other affected employees; private 
providers of transportation; non-governmental agencies; local busi-
nesses; advocates for persons in diverse and traditionally underserved 
communities, such as seniors, individuals with disabilities, and persons 
with low incomes; and other interested parties. 

(53) Subrecipient--An entity that receives state or federal 
transportation funding from the department, rather than directly from 
FTA or other state or federal funding source. 

(54) Uniform grant and contract management standards--
The standards contained in the Texas Administrative Code, Title 1, 
Chapter 5, Subchapter A, concerning uniform grant and contract man-
agement standards for state agencies. 

(55) U.S. DOT--United States Department of Transporta-
tion. 

(56) Unlinked passenger trips--The number of passengers 
who board public transportation vehicles. A passenger is counted each 
time the passenger boards a vehicle even though the passenger might 
be on the same journey from origin to destination. 

(57) Urban transit district--A local governmental entity or 
a political subdivision of the state that provides and coordinates public 
transportation within an urbanized area in accordance with Transporta-
tion Code, Chapter 458. This definition includes urban transportation 
providers under Transportation Code, Chapter 456, that received state 
money through the department on September 1, 1994. This definition 
excludes authorities. 

(58) Urbanized area--A core area and the surrounding 
densely populated area with a population of 50,000 or more, with 
boundaries fixed by the United States Census Bureau. 

(59) Vehicle miles--The miles a vehicle travels while in 
revenue service, plus deadhead miles. This definition excludes miles 
a vehicle travels for charter service, school bus service, operator train-
ing, or maintenance testing. 

(60) Vehicle revenue hours or miles--The hours or miles a 
vehicle travels while in revenue service. This definition includes lay-
over and recovery, but excludes travel to and from storage facilities, 
the training of operators prior to revenue service, road tests, deadhead 
travel, and school bus and charter service. 

(61) Vehicle utilization--Average daily passenger trips per 
revenue vehicle, divided by average revenue vehicle capacity. This 
definition provides a measure of an individual system's ability to use 
existing seating capacity. 

(62) Welfare recipient--An individual who has received as-
sistance under a state or tribal program funded under the Social Secu-
rity Act, Title IV, Part A, at any time during the previous three year 
period before the date on which the applicant applies for a grant un-
der 49 U.S.C. §5307 or §5311, or as otherwise defined by 49 U.S.C. 
§5307 or §5311, or under 49 U.S.C. §5316, the Job Access and Re-
verse Commute program as established under the Safe, Accountable, 
Flexible, Efficient Transportation Equity Act: A Legacy for Users. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201305008 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Effective date: November 21, 2013 
Proposal publication date: August 9, 2013 
For further information, please call: (512) 463-8683 

SUBCHAPTER B. STATE PROGRAMS 
43 TAC §31.11, §31.13 
STATUTORY AUTHORITY 

The amendments are adopted under Transportation Code, 
§201.101, which provides the Texas Transportation Commis-
sion with the authority to establish rules for the conduct of the 
work of the department, and more specifically, Transportation 
Code, Chapter 455, which provides the general powers and 
duties for the Department of Transportation regarding mass 
transportation. 

CROSS REFERENCE TO STATUTE 
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Transportation Code, Chapter 455. 

§31.11. Formula Program. 

(a) Purpose. Transportation Code, Chapter 456 requires the 
commission to allocate, at the beginning of each fiscal biennium, cer-
tain amounts appropriated for public transportation. This section sets 
out the policies, procedures, and requirements for that allocation. 

(b) Formula allocation. At the beginning of each state fiscal bi-
ennium, an amount equal to the amount appropriated from all sources 
to the commission by the legislature for that biennium for public trans-
portation, other than federal funds and amounts specifically appropri-
ated for coordination, technical support, or other costs of administra-
tion, will be allocated to urban and rural transit districts. 

(1) If the appropriated amount to which this subsection ap-
plies is $57,482,135 or less, the commission will allocate 35 percent of 
the appropriated amount to urban transit districts and 65 percent of the 
appropriated amount to rural transit districts. 

(A) Urban funds available under this section will be al-
located to urban transit districts as provided by this subparagraph. 

(i) Urban funds allocated under this paragraph will 
be divided into two tiers. Tier one will include urban transit districts 
that restrict transit eligibility for all public transportation services to 
seniors and individuals with disabilities. Funding available in tier one 
is calculated by multiplying the available urban funding by the popu-
lation of seniors and individuals with disabilities in tier one providers, 
divided by the service eligible population of urbanized areas receiving 
funding under this subchapter. Tier two will include urban transit dis-
tricts that provide any service to the general population. The funds for 
tier two will be the remaining balance of the available funds after the 
funds for tier one have been allocated. 

(ii) One-half of the funds allocated within each tier 
provided under clause (i) of this subparagraph will be allocated to ur-
ban transit districts as a need based allocation based on population by 
using the latest census data available from, and as defined by, the U.S. 
Census Bureau for each urbanized area relative to the sum of all urban-
ized areas. Any urban transit district whose urbanized area population 
is 200,000 or greater will have the population adjusted to reflect a pop-
ulation level of 199,999; except that any urban transit district receiving 
funds in tier one, as described in clause (i) of this subparagraph, will 
have the population adjusted to reflect a population level of 199,999, 
or the urbanized area population of the place as defined by the U.S. 
Census Bureau, whichever is less. 

(iii) One-half of the funds allocated within each tier 
provided under clause (i) of this subparagraph will be allocated to urban 
transit districts as a performance based allocation. An urban transit dis-
trict is eligible for funding under this clause if it is in good standing with 
the department and has no deficiencies and no findings of noncompli-
ance. The commission will award the funding based on the following 
weighted criteria: 30 percent for local funds per operating expense, 20 
percent for ridership per capita, 30 percent for ridership per revenue 
mile, and 20 percent for revenue miles per operating expense. These 
criteria may be calculated using the urban transit district's annual audit 
for the previously completed fiscal year, data from other sources, or 
from the department's records. 

(iv) If an urban transit district experiences a negative 
impact in its performance factor calculations due to the acquisition or 
loss of service area, a natural disaster, including wind, fire, or flood, or 
an unforeseen anomaly, the department may mitigate that negative im-
pact with an alternate calculation addressing the specific situation. The 
alternate calculation may be used in subsequent years at the discretion 
of the department. 

(B) Rural funds allocated under this paragraph will be 
allocated only to rural transit districts in rural areas based upon need 
and performance as described in clauses (i) and (ii) of this subpara-
graph. 

(i) Sixty-five percent of the funding under this sub-
paragraph will be allocated to rural transit districts as a need based al-
location giving consideration to population weighted at 75 percent and 
on land area weighted at 25 percent for each rural area relative to the 
sum of all rural areas. 

(ii) Thirty-five percent of the funding under this sub-
paragraph will be allocated to rural transit districts as a performance 
based allocation. A rural transit district is eligible for funding under this 
clause if it is in good standing with the department and has no deficien-
cies and no findings of noncompliance. The commission will award 
the funding by giving equal consideration to local funds per operating 
expense, ridership per revenue mile, and revenue miles per operating 
expense. These criteria may be calculated using the rural transit dis-
trict's annual audit for the previously completed fiscal year, data from 
other sources, or from the department's records. 

(iii) If a rural transit district experiences a negative 
impact in its performance factor calculations due to the acquisition or 
loss of service area, a natural disaster, such as wind, fire, or flood, or 
an unforeseen anomaly, the department may mitigate that impact with 
an alternate calculation addressing the specific situation. The alternate 
calculation may be used in subsequent years at the discretion of the 
department. 

(C) Funds allocated under this section and any local 
funds may be used for any transit-related activity except that an ur-
ban transit district not included in a transit authority but located in an 
urbanized area that includes one or more transit authorities may use 
funds allocated under this section only to provide up to: 

(i) 65 percent of the local share requirement for fed-
erally financed projects for capital improvements; 

(ii) 50 percent of the local share requirement for 
projects for operating expenses and administrative costs; 

(iii) 50 percent of the total cost of a public trans-
portation capital improvement, if the urban transit district certifies that 
federal money is unavailable for the proposed project and the commis-
sion finds that the proposed project is vitally important to the develop-
ment of public transportation in the state; and 

(iv) 65 percent of the local share requirement for 
federally financed planning activities. 

(D) Subject to available appropriation, no award to an 
urban or rural transit district under this paragraph will be less than 90 
percent of the award to that transit district for the previous fiscal year. 
All allocations under subsection (b)(1)(A) and (B) of this section are 
subject to revision to comply with this standard. 

(2) If the appropriated amount to which this subsection ap-
plies exceeds $57,482,135, the commission will allocate $57,482,135 
in accordance with paragraph (1) of this subsection and will allocate 
all or a part of the excess amount, as necessary to mitigate changes in 
formula allocations described by subparagraph (A) or (B) of this para-
graph, as appropriate, resulting from the application of the 2010 census 
data. 

(A) For an urban transit district, a formula allocation 
impact may be mitigated if, using 2010 performance data, the total al-
location to the district for the need based allocation, as described in 
subsection (b)(1)(A)(ii) of this section, plus the performance based al-
location, as described in subsection (b)(1)(A)(iii) of this section, ob-
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tained using 2010 census data, is less than the total corresponding al-
location to the district obtained using 2000 census data. 

(B) For a rural transit district, a formula allocation im-
pact may be mitigated if, using 2010 performance data, the total al-
location to the district for the need based allocation, as described in 
subsection (b)(1)(B)(i) of this section, plus the performance based allo-
cation, as described in subsection (b)(1)(B)(ii) of this section, obtained 
using 2010 census data, is less than the total corresponding allocation 
obtained using 2000 census data. 

(C) Allocations under this paragraph are not subject to 
subsection (b)(1)(D) of this section. 

(D) This paragraph expires August 31, 2017. 

(3) The commission will award on a pro rata basis, compet-
itively, or using a combination of both any appropriated amount that re-
mains after other allocations made under this subsection. In awarding 
funds under this paragraph, consideration may be given to coordination 
and technical support activities, compensation for unforeseen funding 
anomalies, assistance with eliminating waste and ensuring efficiency, 
maximum coverage in the provision of public transportation services, 
funds needed to initiate public transportation service in new designated 
urbanized areas, adjustment for reductions in purchasing power, reduc-
tions in air pollution, or any other appropriate factor. Awards under this 
paragraph are not subject to subsection (b)(1)(D) of this section in suc-
ceeding fiscal years. 

(c) Change in service area. If part of an urban or rural transit 
district's service area is changed due to declaration by the U.S. Census 
Bureau, or if the service area is otherwise altered, the department and 
the urban or rural transit district shall negotiate an appropriate adjust-
ment in the funding awarded to that urban or rural transit district for 
that funding year or any subsequent year, as appropriate. This negoti-
ated adjustment is not subject to subsection (b)(1)(D) of this section. 

(d) Unobligated funds. Any money under this section that an 
urban or rural transit district has not applied for before the November 
commission meeting in the second year of a state fiscal biennium will 
be administered by the commission under the discretionary program 
described in §31.13 of this subchapter (relating to Discretionary Pro-
gram). 

(e) Returned funds. Any money under this section that an ur-
ban or rural transit district agrees to return to the department will be 
administered by the commission under the discretionary program de-
scribed in §31.13 of this subchapter. 

(f) Application. To receive funds allocated under this sec-
tion, a transit district must first submit a completed application, in the 
form prescribed by the department. The application must include cer-
tification that the proposed public transportation project is consistent 
with continuing, cooperating, and comprehensive regional transporta-
tion planning implemented in accordance with 49 U.S.C. §5301. Fed-
eral approval of a proposed public transportation project will be ac-
cepted as a determination that all federal planning requirements have 
been met. 

(g) Project evaluation. In evaluating a project under this sec-
tion, the department will consider the need for fast, safe, efficient, and 
economical public transportation and the approval of the FTA, or its 
successor. 

§31.13. Discretionary Program. 

(a) Purpose. Transportation Code, Chapter 456 allows the 
commission to allocate any funds not obligated in accordance with the 
terms of §31.11 of this subchapter (relating to Formula Program) on a 

discretionary basis. This section sets out the policies, procedures, and 
requirements for that discretionary allocation. 

(b) Discretionary allocation. The commission will allocate 
funds under this section to a local public entity, other than an authority, 
or to a private nonprofit organization that has the power to operate or 
maintain a public transportation system. Funds may be used for: 

(1) the same purposes as described in §31.11(b) of this sub-
chapter; and 

(2) 80 percent of the cost of capital expenditures associated 
with ridesharing activities. 

(c) Application. To receive funds under this section, an entity 
must first submit a completed application, in the form prescribed by the 
department. The application must include: 

(1) a description of the project, including estimates of the 
population that would benefit from the project and the anticipated date 
of project completion; 

(2) a statement of the estimated cost of the project, includ-
ing estimates of the federally financed portions of the project costs; and 

(3) certifications that: 

(A) local funds are available for local share require-
ments if required and that the proposed project is consistent with 
comprehensive regional transportation plans (federal approval of a 
proposed public transportation project will be accepted as a determi-
nation that all federal planning requirements have been met); 

(B) federal funds are not available under §31.11 of this 
subchapter; 

(C) equipment furnished by the applicant in connection 
with ridesharing activities will be used primarily for commuting pur-
poses; 

(D) ridesharing activities will be operated on a non-
profit basis without state subsidies and with accountability in operating 
the van pool equipment; and 

(E) any funding available through the United States De-
partment of Transportation to participate in the capitalized portion of 
state and locally supported ridesharing activities will be applied for and 
utilized to supplement the availability of local resources for the recap-
italization of van pool equipment. 

(d) Project evaluation. In evaluating a project under this sec-
tion, the department will consider the need for fast, safe, efficient, and 
economical public transportation and the approval of the FTA, or its 
successor. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201305009 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Effective date: November 21, 2013 
Proposal publication date: August 9, 2013 
For further information, please call: (512) 463-8683 
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SUBCHAPTER C. FEDERAL PROGRAMS 
43 TAC §§31.16 - 31.18, 31.21, 31.22, 31.26, 31.30, 31.31, 
31.36, 31.37 
STATUTORY AUTHORITY 

The amendments and new sections are adopted under Trans-
portation Code, §201.101, which provides the Texas Transporta-
tion Commission with the authority to establish rules for the con-
duct of the work of the department, and more specifically, Trans-
portation Code, Chapter 455, which provides the general powers 
and duties for the Department of Transportation regarding mass 
transportation. 

CROSS REFERENCE TO STATUTE 

Transportation Code, Chapter 455. 

§31.17. Section 5316 Grant Program. 

(a) Applicability. The United States Congress repealed 49 
U.S.C. §5316, with the passage of Moving Ahead for Progress in the 
21st Century (MAP-21). This section applies only to subrecipients 
receiving grants with funds appropriated under federal authorization 
bills prior to the enactment of MAP-21. 

(b) Purpose. Section 5316, Federal Transit Act (49 U.S.C. 
§5316), authorizes the Secretary of the U.S. DOT to make grants for 
public transportation projects for access to jobs and reverse commute 
purposes. The commission has been designated by the governor to ad-
minister the §5316 program, known as the Job Access and Reverse 
Commute program, or JARC, in areas with less than 200,000 popula-
tion. 

(c) Goal and objectives. The department's goal in admin-
istering the §5316 program is to promote the availability of public 
transportation services targeted to employment and employment-re-
lated transportation needs. To achieve this goal, the department's 
objectives are to: 

(1) promote the development of employment transporta-
tion services throughout the state, in partnership with local officials, 
public and private non-profit agencies, and operators of public trans-
portation services; 

(2) fully integrate the §5316 program with other federal 
and state programs supporting public, employment, and human service 
transportation; 

(3) foster the development of local, coordinated public 
transit-human service transportation plans from which JARC projects 
are derived; 

(4) support local economic development; and 

(5) improve the efficiency and effectiveness of the §5316 
program through the provision of technical assistance. 

(d) Department role. The department acts as the designated 
recipient for §5316 funds apportioned to the state for all urbanized areas 
with less than 200,000 population and all nonurbanized areas. The 
subrecipient shall retain control of daily operations. 

(e) Project types. 

(1) Job access projects include: 

(A) financing the eligible costs of projects that provide 
public transportation services targeted to welfare recipients and eligible 
low-income individuals; 

(B) promoting public transportation use by low-income 
workers, including the use of public transportation by workers with 
nontraditional work schedules; 

(C) promoting the use of employer-provided trans-
portation, including the transit pass benefit program under Section 132 
of the Internal Revenue Code of 1986; 

(D) supporting mobility management and coordination 
programs among public transportation providers and other human 
service agencies providing employment or employment-related trans-
portation services; and 

(E) otherwise facilitating or providing transportation 
for employment or employment-related purposes by welfare recipients 
and low-income persons. 

(2) Reverse commute projects include: 

(A) subsidizing the costs associated with adding reverse 
commute bus, train, carpool, van routes, or service from urbanized ar-
eas and other than urbanized areas to suburban workplaces; 

(B) subsidizing the purchase or lease by a nonprofit or-
ganization or public agency of a van or bus dedicated to shuttling em-
ployees from their residences to a suburban workplace; 

(C) supporting mobility management and coordination 
programs among public transportation providers and other human 
service agencies providing employment or employment-related trans-
portation services; and 

(D) otherwise facilitating or providing public trans-
portation services to suburban employment opportunities. 

(f) Eligible subrecipients. 

(1) State agencies, local governmental entities, private 
nonprofit organizations, private for-profit operators, and operators 
of public transportation services are eligible to receive §5316 funds 
through the department. 

(2) Applicants who are subrecipients of public transporta-
tion funds through another program administered by the department 
must be in good standing with the department as defined in §31.3 of 
this chapter (relating to Definitions). 

(g) Eligible assistance categories. 

(1) State administrative expenses. The department may use 
up to 10 percent of the annual federal apportionment for urbanized ar-
eas with less than 200,000 population and nonurbanized areas to defray 
the expenses incurred for the planning and administration of the §5316 
program. State administrative and technical assistance expenses do not 
require a non-federal match. 

(2) Capital expenses. 

(A) Eligible items are: 

(i) buses, vans, or other paratransit vehicles, fare 
boxes, wheelchair lifts and restraints; 

(ii) equipment for transporting bicycles on public 
transit vehicles; 

(iii) radios and communication equipment; 

(iv) equipment installation costs; 

(v) vehicle procurement, testing, inspection, and ac-
ceptance costs; 

(vi) preventive maintenance, including all mainte-
nance costs; 
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(vii) vehicle rebuilding or overhaul; 

(viii) capital and operating support including com-
puter hardware or software, with prior department approval; 

(ix) transit-related intelligent transportation sys-
tems; 

(x) the introduction of new technology, through in-
novative and improved products, into public transportation; 

(xi) passenger shelters, bus stop signs, and similar 
passenger amenities, with prior department approval; 

(xii) mobility management; 

(xiii) the lease of vehicles or equipment, provided 
that the subrecipient, with the concurrence of the department, deter-
mines that a lease is more cost effective than purchase after considering 
management efficiency, availability of equipment, staffing capabilities, 
and guidelines on capital leases as contained in 49 C.F.R. Part 639; 

(xiv) the capital portions of costs for service under 
contract; and 

(xv) the provision of Americans with Disabilities 
Act of 1990 (ADA) paratransit service directly related to fixed route 
JARC services, which shall be used only by subrecipients that are in 
compliance with ADA requirements for both fixed route and demand 
responsive service. 

(B) For reimbursement: 

(i) federal funds may be used to reimburse up to 80 
percent of eligible capital expenditures; 

(ii) the federal share may increase up to 90 percent 
for incremental costs related to compliance with the Clean Air Act or 
with the ADA; and 

(iii) eligibility standards for the higher federal share 
are defined in FTA Circular 9050.1, or its latest version. 

(3) Project administration. Administrative costs associated 
with a JARC project are eligible for a federal reimbursement rate of 50 
percent. 

(4) Planning activities. The federal reimbursement rate is 
80 percent. Planning activities may include: 

(A) studies relating to management, operations, and 
capital requirements; 

(B) evaluation of previously funded projects; and 

(C) other similar or related activities prior to and in 
preparation for the undertaking or improvement of JARC-eligible 
services. 

(5) Marketing projects. The federal reimbursement rate is 
80 percent. Marketing activities may include: 

(A) market research; 

(B) production of route maps and schedules; 

(C) information delivery; 

(D) website development; 

(E) advertising; 

(F) promotion of the use of transit vouchers by welfare 
recipients and eligible low-income individuals; and 

(G) promotion of employer-provided transportation, in-
cluding the Internal Revenue Service's transit pass benefit. 

(6) Operating expenses. Operating expenses are reim-
bursed at 50 percent of net operating expenses. Operating expenses are 
those costs directly tied to systems operations. FTA Circular 9030.1C 
or its latest published version shall be the guide for determining 
eligible operating expenses. Examples are: 

(A) fuel; 

(B) oil; 

(C) driver, dispatcher, and mechanic salaries; 

(D) purchase of service; and 

(E) purchase of vouchers. 

(h) Ineligible expenses include: 

(1) construction, except for passenger shelters, signage, 
and similar passenger amenities specifically approved by the depart-
ment; 

(2) extended vehicle warranties; 

(3) purchase and/or maintenance of vehicles intended for 
private use; 

(4) purchase of transit passes for use on fixed route or ADA 
complementary paratransit services; and 

(5) other FTA-prohibited expenses. 

(i) Local share requirements. 

(1) Eligible match sources include local, state, or federal 
programs, including funds disbursed from the Texas Workforce Com-
mission, local workforce development boards, human service agencies, 
and the Medicaid Medical Transportation Program. Unrestricted fed-
eral funds are also eligible as match, such as Temporary Assistance for 
Needy Families (42 U.S.C. §603(a)(5)(C)(vii)). With prior department 
approval, in-kind contributions, volunteer services, and donations di-
rectly attributable to the project are eligible as local share if the value 
is documented. 

(2) Other U.S. Department of Transportation program 
funds cannot be used as the local share required for §5316 grants. 
Fares cannot be used as match for any expense but must, instead, be 
used to determine the net operating expense to reduce the amount of 
requested reimbursement. 

(j) Planning requirement. 

(1) Projects submitted in response to the department's call 
for projects must be derived from a locally developed, coordinated pub-
lic transit-human service transportation plan. The plan must be devel-
oped through a process that includes representatives of public, private, 
and nonprofit transportation and human service providers and partici-
pation by the public. 

(2) The commission supports the development of regional 
service plans that respond to the department's charge in Transportation 
Code, §461.004 to identify: 

(A) overlaps and gaps in the provision of public trans-
portation services, including services that could be more effectively 
provided by existing, privately funded transportation resources; 

(B) underused equipment owned by public transporta-
tion providers; and 

(C) inefficiencies in the provision of public transporta-
tion services by any public transportation provider. 

(3) The commission anticipates that the regional service 
planning process will be used to meet the requirements of the local 
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coordinated planning process described in paragraph (1) of this sub-
section. Regions interested in participating in the JARC program shall 
develop and prioritize §5316 projects in response to the employment 
transportation deficiencies identified in the regional planning process 
and documented in the plan. 

(4) A JARC project must: 

(A) contain goals and objectives; 

(B) discuss rider origination location and employment 
and employment-related destinations and how the project fills the trans-
portation gap; 

(C) describe how it implements the regional service 
plan; 

(D) describe the role of the local workforce develop-
ment board or its service provider in developing the project; 

(E) explain how the project will maximize use of exist-
ing transportation service providers; 

(F) provide a cost estimate; and 

(G) identify match sources including employer-pro-
vided or employer-assisted transportation service strategies incorpo-
rated in the project. 

(k) Allocation. As part of its administration of the §5316 pro-
gram, the department is charged with ensuring that there is a fair and 
equitable distribution of program funds within the state. 

(1) The department will act as the designated recipient for 
projects in urbanized areas with less than 200,000 population and in 
nonurbanized areas. Of the amount apportioned to these areas by FTA's 
annual publication in the Federal Register, the department may use up 
to 10 percent of the total for its administrative, planning, and technical 
assistance activities to support the JARC program statewide. 

(2) The department will allocate the remaining §5316 
funds to subrecipients through a statewide competitive selection 
process. 

(3) Unless the governor certifies that all program objectives 
are being met, funds apportioned to urbanized or to nonurbanized areas 
will be available only to fund projects in urbanized or nonurbanized 
areas, respectively. 

(4) The origination location of the riders, not their destina-
tion, shall be the basis for determining which apportionment the de-
partment uses to fund an approved project. 

(5) At a minimum, the department will publish a notice in 
the Texas Register soliciting proposals for the award of §5316 JARC 
grants. An eligible entity may submit a proposal for an eligible project 
in response to the published notice. 

(A) The proposal must include a detailed description of: 

(i) the project and the need for the project; 

(ii) how the award of transportation JARC funds 
will expand the availability of employment related transportation 
services; 

(iii) how the project will: 

(I) promote the development of employment 
transportation services; 

(II) support local economic development and ex-
pand economic opportunity for economically disadvantaged individu-
als; 

(III) fully integrate the JARC program with other 
federal and state programs supporting public, employment, and human 
service transportation; and 

(IV) improve the efficiency and effectiveness of 
employment related transportation opportunities. 

(B) The proposal must describe the project's relation-
ship to the locally developed, coordinated public transit-human service 
transportation plan. 

(C) The department may require supplemental informa-
tion to clarify the issues described in subparagraphs (A) and (B) of this 
paragraph. 

(l) Grant award. 

(1) After commission and FTA approval of the program of 
projects, the department will enter into grant agreements with individ-
ual subrecipients. A subrecipient must comply with all rules and regu-
lations applicable to the §5316 program. 

(2) The commission will make the final selection of 
projects and will select projects based on the potential of the project to: 

(A) reduce congestion; 

(B) expand economic opportunity; 

(C) enhance safety; 

(D) improve air quality; and 

(E) increase the value of transportation assets. 

(3) Failure to expend funds in a timely manner may cause 
the department to terminate the grant and re-award the unobligated bal-
ance to another project. 

(m) Vehicle leasing. Vehicles acquired under the §5316 pro-
gram may be leased to other entities, with prior department approval, 
such as local public entities or agencies, private non-profit agencies, 
or private for-profit operators. The lessee shall operate the vehicles 
on behalf of the §5316 subrecipient and provide the transportation ser-
vices as described in the grant application. The §5316 subrecipient is 
responsible for seeing that all federal and state rules and regulations are 
observed by the lessee. 

(n) Incidental vehicle use. A vehicle that is purchased with 
§5316 funds may be used for incidental uses that do not conflict with 
the primary use of the vehicle to provide transportation services for 
employment and employment-related transportation. Examples of per-
missible incidental uses are stopping for retail purchases en route home 
from the workday, allowing riders not engaged in employment activi-
ties to occupy vacant seats, delivering meals, or using the vehicle for 
other public transportation activities when it is not required for JARC 
project purposes. The vehicle shall not be altered in any way to accom-
modate incidental use. 

(o) Disposition of vehicles at end of the grant. If a subrecipient 
is no longer receiving funds for a JARC project and has purchased a 
vehicle with JARC funds, the vehicle may be transferred to another 
subrecipient, in accordance with state laws and procedures governing 
disposition requirements. 

§31.18. Section 5317 Grant Program. 

(a) Applicability. The United States Congress repealed 49 
U.S.C. §5317, with the passage of Moving Ahead for Progress in the 
21st Century (MAP-21). This section applies only to subrecipients 
receiving grants with funds appropriated under federal authorization 
bills prior to the enactment of MAP-21. 
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(b) Purpose. Section 5317, Federal Transit Act (49 U.S.C. 
§5317), authorizes the Secretary of the U.S. DOT to make grants for 
public transportation projects that provide new public transportation 
services and public transportation alternatives beyond those currently 
required by the Americans with Disabilities Act of 1990 (ADA) that 
assist individuals with disabilities with transportation, including trans-
portation to and from jobs and employment support services. The com-
mission has been designated by the governor to administer the §5317 
program, known as the New Freedom Program, or NF, in areas with 
less than 200,000 population. 

(c) Goal and objectives. The department's goal in administer-
ing the §5317 program is to provide new or improved public transporta-
tion services and alternatives, beyond the requirements of the ADA, to 
assist individuals with disabilities. To achieve this goal, the depart-
ment's objectives are to: 

(1) promote the development and maintenance of a net-
work of transportation services and alternatives, beyond the require-
ments of the ADA, for individuals with disabilities throughout the state, 
in partnership with local officials, public and private non-profit agen-
cies, and operators of public transportation services; 

(2) fully integrate the §5317 program with other federal, 
state, and local resources and programs that are designed to serve sim-
ilar populations; 

(3) foster the development of local, coordinated public 
transit-human service transportation plans from which NF projects are 
derived; 

(4) improve the efficiency, effectiveness, and safety of 
§5317 project providers through the provision of technical assistance; 
and 

(5) include private sector operators in the overall plan to 
provide NF program transportation services for individuals with dis-
abilities. 

(d) Department role. The department acts as the designated 
recipient for §5317 funds apportioned to the state for all urbanized areas 
with less than 200,000 population and all nonurbanized areas. The 
subrecipient shall retain control of daily operations. 

(e) Project types. 

(1) New public transportation service projects, "beyond 
ADA", include: 

(A) providing paratransit services beyond minimum re-
quirements (3/4 mile to either side of a fixed route) for a transit provider 
operating fixed route service; 

(B) making accessibility improvements to existing tran-
sit and intermodal stations not designated as key stations; for example, 
adding an elevator or ramps, detectable warnings, improving signage; 

(C) building an accessible path to a bus stop that is cur-
rently inaccessible, including curb cuts, sidewalks, pedestrian signals 
or other accessible features; 

(D) implementing technology improvements that en-
hance accessibility for individuals with disabilities; 

(E) implementing "same day" paratransit services; and 

(F) otherwise facilitating or providing transportation 
services beyond ADA requirements, including transportation to and 
from employment and employment-related destinations. 

(2) New public transportation alternatives, "beyond ADA", 
include: 

(A) purchasing vehicles and supporting accessible taxi, 
ride-sharing, and vanpooling programs; 

(B) supporting voucher programs for transportation ser-
vices offered by human service providers; 

(C) supporting volunteer driver and aide programs; 

(D) acquiring transportation services by a contract, 
lease, or other arrangement; 

(E) supporting mobility management and coordination 
programs among public transportation providers and other human ser-
vice agencies providing transportation; 

(F) new feeder service (transit service that provides ac-
cess) to commuter rail, commuter bus, intercity rail and intercity bus 
stations, for which complementary paratransit service is not required 
under the ADA; 

(G) new training programs for individual users on 
awareness, knowledge, and skills of public and alternative trans-
portation options available in their communities. This includes travel 
instruction and travel training services; and 

(H) otherwise facilitating or providing new transporta-
tion services for individuals with disabilities, including transportation 
to and from employment and employment-related destinations. 

(f) Eligible subrecipients. 

(1) State agencies, local governmental entities, private 
nonprofit organizations, private for-profit operators, and operators 
of public transportation services are eligible to receive §5317 funds 
through the department. 

(2) Applicants who are subrecipients of public transporta-
tion funds through another program administered by the department 
must be in good standing with the department as defined in §31.3 of 
this chapter (relating to Definitions). 

(g) Eligible assistance categories include: 

(1) State administrative expenses. The department may use 
up to 10 percent of the annual federal apportionment for urbanized ar-
eas with less than 200,000 population and nonurbanized areas to defray 
its expenses incurred for the planning and administration of the §5317 
program. State administrative and technical assistance expenses do not 
require a non-federal match. 

(2) Capital expenses. 

(A) Eligible items include: 

(i) buses, vans, or other paratransit vehicles, fare 
boxes, wheelchair lifts and restraints; 

(ii) radios and communications equipment; 

(iii) accessibility aids; 

(iv) equipment installation costs; 

(v) vehicle procurement, testing, inspection, and ac-
ceptance costs; 

(vi) vehicle rebuilding or overhaul; 

(vii) capital and operational support including com-
puter hardware or software, with prior department approval; 

(viii) preventive maintenance, including all mainte-
nance costs, with prior department approval; 

(ix) transit-related intelligent transportation sys-
tems; 
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(x) the introduction of new technology, through in-
novative and improved products, into public transportation; 

(xi) curb cuts, sidewalks, pedestrian signals or other 
accessible features; 

(xii) mobility management; 

(xiii) the lease of vehicles or equipment, provided 
that the subrecipient, with the concurrence of the department, deter-
mines that a lease is more cost effective than the purchase after consid-
ering management efficiency, availability of equipment, staffing capa-
bilities, and guidelines on capital leases as contained in 49 C.F.R. Part 
639; and 

(xiv) the capital portions of costs for service under 
contract. 

(B) For reimbursement: 

(i) federal funds may be used to reimburse up to 80 
percent of eligible capital expenditures; 

(ii) the federal share may increase up to 90 percent 
for incremental costs related to compliance with the Clean Air Act or 
with the ADA; and 

(iii) eligibility standards for the higher federal share 
are defined in FTA Circular 9045.1, or its latest version. 

(3) Project administration. Administrative costs associated 
with a NF project are eligible for a federal reimbursement rate of 50 
percent. 

(4) Operating expenses. Operating expenses are reim-
bursed at 50 percent of net operating expenses. Operating expenses are 
those costs directly tied to systems operations. FTA Circular 9030.1C, 
or its latest published version, shall be the guide for determining 
eligible operating expenses not specifically listed in this paragraph. 
Examples are: 

(A) fuel and oil; 

(B) maintenance, with prior department approval; 

(C) driver, dispatcher, and mechanic salaries; 

(D) purchase of service; 

(E) reimbursement of costs associated with a volunteer 
driver program; and 

(F) purchase of vouchers. 

(h) Ineligible expenses include: 

(1) extended vehicle warranties; 

(2) purchase and/or maintenance of vehicles intended for 
private use; 

(3) marketing; 

(4) planning; 

(5) purchase of transit passes for use on fixed route or ADA 
complementary paratransit services; and 

(6) other FTA-prohibited expenses. 

(i) Local share requirements. 

(1) Eligible match sources include local, state, or federal 
program funds disbursed from the Texas Workforce Commission, local 
workforce development boards, human service agencies and the Med-
icaid Medical Transportation Program. Unrestricted federal funds are 
also eligible as match, such as Temporary Assistance for Needy Fam-

ilies (42 U.S.C. §603(a)(5)(C)(vii)). With prior department approval, 
in-kind contributions, volunteer services, and donations directly attrib-
utable to the project are eligible as local share if the value is docu-
mented. 

(2) Other U.S. Department of Transportation program 
funds cannot be used as the local share required for §5317 grants. 
Fares cannot be used as match for any expense but must, instead, be 
used to determine the net operating expense to reduce the amount of 
requested reimbursement. 

(j) Planning requirement. 

(1) Projects submitted in response to the department's call 
for projects must be derived from a locally developed, coordinated pub-
lic transit-human service transportation plan. The plan must be devel-
oped through a process that includes representatives of public, private, 
and nonprofit transportation and human service providers and partici-
pation by the public. 

(2) The commission supports the development of regional 
service plans that respond to the department's charge in Transportation 
Code, §461.004 to identify: 

(A) overlaps and gaps in the provision of public trans-
portation services including services that could be more effectively pro-
vided by existing, privately funded transportation resources; 

(B) underused equipment owned by public transporta-
tion providers; and 

(C) inefficiencies in the provision of public transporta-
tion services by any public transportation provider. 

(3) The commission anticipates that the regional service 
planning process will be used to meet the requirements of the local co-
ordinated planning process defined in paragraph (1) of this subsection. 
Regions interested in participating in the NF program shall develop 
and prioritize §5317 projects in response to the opportunities to im-
prove transportation for individuals with disabilities uncovered in the 
regional planning process and documented in the plan. 

(4) An NF project must: 

(A) contain goals and objectives; 

(B) discuss rider origination location and destinations 
and how the project fills the transportation gap by providing new trans-
portation services or new transportation alternatives beyond ADA re-
quirements; 

(C) describe how it implements the regional service 
plan; 

(D) explain how the project will maximize use of exist-
ing transportation service providers; 

(E) provide a cost estimate; and 

(F) identify match sources. 

(G) Where transportation to employment or employ-
ment-related destinations is part of the project, any employer-provided 
or employer-assisted transportation service strategies incorporated in 
the project must also be identified. 

(k) Allocation of funds. As part of its administration of the 
§5317 program, the department is charged with ensuring that there is a 
fair and equitable distribution of program funds within the state. 

(1) The department will act as the designated recipient for 
projects in urbanized areas with less than 200,000 population and in 
nonurbanized areas. Of the amount apportioned to these areas by FTA's 
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annual publication in the Federal Register, the department may use up 
to 10 percent of the total for its administrative, planning, and technical 
assistance activities to support the NF program statewide. 

(2) The department will allocate the remaining §5317 
funds to subrecipients through a competitive selection process. 

(3) Funds apportioned to urbanized areas with less than 
200,000 population will be available only to fund projects in these ge-
ographic areas. 

(4) Funds apportioned to nonurbanized areas will be avail-
able only for projects serving nonurbanized areas. 

(5) The origin of the riders, not their destination, shall be 
the basis for determining which apportionment the department uses to 
fund an approved project. 

(6) At a minimum, the department will publish a notice in 
the Texas Register soliciting proposals for the award for §5317 NF 
grants. 

(A) An eligible entity may submit a proposal for an el-
igible project in response to the published notice. The proposal must 
include a detailed description of: 

(i) the project and the need for the project; 

(ii) the methods by which the award of transporta-
tion NF funds will provide new transportation services or new alterna-
tives, beyond ADA requirements, for individuals with disabilities; 

(iii) how the project will: 

(I) promote the development and maintenance of 
a network of transportation services for individuals with disabilities; 

(II) expand economic opportunity for individu-
als with disabilities; 

(III) fully integrate the NF program with other 
federal, state, and local resources and programs that are designed to 
serve similar populations; and 

(IV) improve the efficiency, effectiveness, and 
safety of transportation services for individuals with disabilities. 

(B) The proposal must describe the project's relation-
ship to the locally developed, coordinated public transit-human service 
transportation plan. 

(C) The department may require supplemental informa-
tion to clarify the issues described in paragraph (6)(A) and (B) of this 
subsection. 

(l) Grant Award. 

(1) After commission and FTA approval of the program of 
projects, the department will enter into grant agreements with individ-
ual subrecipients. A subrecipient must comply with all requirements, 
rules, and regulations applicable to the §5317 program. 

(2) The commission will make the final selection of 
projects and will select projects based on the potential of the project to: 

(A) reduce congestion; 

(B) expand economic opportunity; 

(C) enhance safety; 

(D) improve air quality; and 

(E) increase the value of transportation assets. 

(3) Failure to expend funds in a timely manner may cause 
the department to terminate the grant and re-award the unobligated bal-
ance to another project. 

(m) Vehicle leasing. Vehicles acquired under the §5317 pro-
gram may be leased to other entities, with prior department approval, 
such as local public entities or agencies, private nonprofit agencies, or 
private for-profit operators. The lessee shall operate the vehicles on 
behalf of the §5317 recipient and provide the transportation services as 
described in the grant application. The §5317 recipient is responsible 
for seeing that all federal and state rules and regulations are observed 
by the lessee. 

(n) Incidental vehicle use. A vehicle that is purchased with 
§5317 funds may be used for incidental uses that do not conflict with 
the primary use of the vehicle to provide new or alternative transporta-
tion services beyond ADA requirements. Examples of permissible in-
cidental uses are meal delivery, allowing able-bodied persons to occupy 
vacant seats or using the vehicle for other public transportation activi-
ties not required for its NF project purposes. The vehicle shall not be 
altered in any way to accommodate incidental use. 

(o) Disposition of vehicles at end of the grant. If a subrecipi-
ent is no longer receiving funds for an NF project and has purchased a 
vehicle with NF funds, the vehicle may be transferred to another sub-
recipient, in accordance with state laws and procedures governing dis-
position requirements. 

§31.30. Section 5339 Grant Program. 

(a) Purpose. Title 49 U.S.C. §5339 authorizes the Secretary of 
the U.S. DOT to make grants for bus and bus facilities. 

(b) Eligible recipients. Section 5339 funds are available to 
states and local public entities. 

(c) Department role. The department acts as the designated 
recipient for §5339 grants to §5307 transit agencies in urbanized areas 
with less than 200,000 population and §5311 rural transit agencies. As 
the administering agency, the department will: 

(1) allocate the available program funds so that each eligi-
ble subrecipient will receive a proportional share of available funding 
based on the remaining useful life of its public transportation fleet and 
the cost of replacing that fleet using the department's information sys-
tem containing transit fleet data; 

(2) develop application materials and disseminate informa-
tion to eligible subrecipients; 

(3) prepare the state's funding application and submit the 
application to the FTA for approval; 

(4) negotiate and execute contracts with subrecipients; 

(5) prepare requests for federal reimbursement and process 
payment requests from subrecipients; 

(6) monitor and evaluate the progress of local projects, in-
cluding compliance with federal regulations; and 

(7) provide technical assistance to subrecipients as neces-
sary. 

(d) Eligible assistance categories. Eligible projects are those 
listed in FTA Circular 9300.1B or its latest version. While fleet condi-
tion will determine each agency's allocation, §5339 funds can be used 
for any eligible activity in FTA Circular 9300.1B or its latest version. 

(e) Link to asset management plan. At such time as the depart-
ment implements the requirement of a transit asset management plan, 
subrecipient projects must be linked to the asset management plan re-
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quired by §31.51 of this chapter (relating to Asset Management) and 
49 U.S.C. §5326. 

(f) Reimbursement rates. For reimbursement: 

(1) federal funds may be used to defray up to 80 percent of 
the cost of eligible capital expenditures; 

(2) the federal share may increase to up to 85 percent of 
the net project cost for a project that involves acquiring vehicles for 
the purpose of complying with the Americans with Disabilities Act or 
the Clean Air Act; and 

(3) the federal share may increase to up to 90 percent for 
incremental costs related to compliance with the Clean Air Act in areas 
of air quality non-attainment or with the Americans with Disabilities 
Act. 

(g) Local share requirements. The non-federal share may be 
provided by: 

(1) cash from state or local governments; 

(2) cash from non-government sources other than revenues 
from providing public transportation services; 

(3) revenues from the sale of advertising and concessions; 

(4) an undistributed cash surplus, a replacement or depre-
ciation cash fund or reserve, or new capital; 

(5) service agreements with a state, local, or private social 
service organization; or 

(6) transportation development credits. 

§31.31. Section 5310 Grant Program. 
(a) Purpose. Title 49 U.S.C. §5310 authorizes the Secretary of 

the U.S. DOT to make grants for the provision of transportation ser-
vices meeting the special needs of seniors and individuals with disabil-
ities. The governor has designated the department to administer the 
§5310 program. 

(b) Goal and objectives. The department's goal in administer-
ing the §5310 program is to promote the availability of cost-effective, 
efficient, and coordinated passenger transportation services planned, 
designed, and carried out to meet the special needs of seniors and in-
dividuals with disabilities when public transportation is insufficient, 
inappropriate, or unavailable, using the most efficient combination of 
financial and other resources. To achieve this goal, the department's 
objectives are to: 

(1) promote the development and maintenance of a net-
work of transportation services for seniors and individuals with dis-
abilities throughout the state, in partnership with local stakeholders; 

(2) fully integrate the §5310 program with other federal, 
state, and local resources and programs that are designed to serve sim-
ilar populations; 

(3) promote public transportation projects that exceed the 
requirements of the Americans with Disabilities Act (ADA); 

(4) promote public transportation projects that decrease the 
reliance of individuals with disabilities on ADA complementary para-
transit services; 

(5) promote and encourage local participation, especially 
by seniors and individuals with disabilities or their advocates, in deci-
sion-making; 

(6) improve the efficiency, effectiveness, and safety of 
§5310 transit systems through the provision of technical assistance; 
and 

(7) include private sector operators in the overall plan to 
provide transportation services for seniors and individuals with disabil-
ities. 

(c) Department role. 

(1) The department acts as the designated recipient for all 
§5310 funds appropriated to: 

(A) a rural area; 

(B) an urbanized area with less than 200,000 popula-
tion; and 

(C) an urbanized area with a population of 200,000 or 
more, on request of the metropolitan planning organization of the ur-
banized area and concurrence by the commission. 

(2) The department recognizes the subrecipients as part-
ners who shall retain control of daily operations. As the administering 
agency, the department will: 

(A) develop application materials and disseminate in-
formation to prospective applicants and other interested parties; 

(B) develop evaluation criteria and select projects for 
funding, with input from local entities and local individuals, in accor-
dance with the standards set forth in subsection (i) of this section; 

(C) prepare the state's annual program of projects and 
funding application and submit that material to the FTA for approval; 

(D) negotiate and execute contracts with local §5310 re-
cipients; 

(E) prepare requests for federal reimbursement and 
process payment requests from §5310 recipients; 

(F) monitor and evaluate the progress of ongoing trans-
portation operations, including compliance with federal regulations 
and coordination of services; and 

(G) provide technical assistance to §5310 recipients to 
aid them in improving and coordinating transit services. 

(3) Failure to expend funds in a timely manner may cause 
the department to terminate the grant and re-award the unobligated bal-
ance to another project. 

(d) Eligible recipients. 

(1) Existing rural transit districts and urban transit districts 
serving a population of less than 200,000 will be the primary recipients 
of funds for their respective service areas. 

(2) For an area not covered by a transit provider or for 
which the existing provider is not willing or able to provide the trans-
portation, the director may choose a local public entity or a private 
organization as an alternate recipient to receive §5310 funds. Private 
taxi companies that provide shared-ride taxi service to the public or to 
special categories of users (such as seniors or individuals with disabil-
ities) on a regular basis are also eligible alternate recipients. 

(3) If the department is the designated recipient for an ur-
banized area with 200,000 population or more, a recipient for that area 
will be selected from local transportation providers who are transit au-
thorities or eligible alternate recipients under this program. 

(e) Eligible assistance categories. The following categories of 
expenses are eligible for federal reimbursement under the §5310 pro-
gram. 

(1) State administrative expenses. The department may use 
up to 10 percent of the annual federal program apportionment to de-
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fray its expenses incurred for the administration of the §5310 program. 
State administrative expenses do not require a non-federal match. 

(2) Capital expenses. 

(A) With department concurrence, eligible items in-
clude: 

(i) buses; 

(ii) vans or other paratransit vehicles; 

(iii) the acquisition of transportation services under 
a contract, lease, or other arrangement; 

(iv) mobility management; 

(v) curb cuts, sidewalks, pedestrian signals or other 
accessible features; 

(vi) radios and communication equipment; 

(vii) vehicle shelters; 

(viii) wheelchair lifts and restraints; 

(ix) vehicle rehabilitation, remanufacture, or over-
haul; 

(x) microcomputer hardware and software; 

(xi) initial component installation costs; 

(xii) vehicle procurement, testing, inspection, and 
acceptance costs; 

(xiii) vehicle extended warranties that do not exceed 
industry standards; 

(xiv) the lease of equipment, provided that the local 
recipient determines a lease is more cost effective than the purchase 
of equipment after considering management efficiency, availability of 
equipment, staffing capabilities, and guidelines on capital leases as con-
tained in 49 C.F.R. Part 639; 

(xv) transit-related intelligent transportation sys-
tems; 

(xvi) the introduction of new technology, through in-
novative and improved products, into mass transportation; and 

(xvii) the acquisition of preventive maintenance ser-
vices and vehicle parts associated with preventive maintenance ser-
vices. 

(B) For reimbursement: 

(i) federal funds may be used to defray up to 80 per-
cent of the cost of eligible capital expenditures; 

(ii) the federal share may increase to up to 85 percent 
of the net project cost for a project that involves acquiring vehicles for 
the purpose of complying with the Americans with Disabilities Act or 
the Clean Air Act; and 

(iii) the federal share may increase to up to 90 per-
cent for incremental costs related to compliance with the Clean Air Act 
in areas of air quality non-attainment or with the Americans with Dis-
abilities Act. 

(3) Operating expenses. 

(A) Operating expenses are costs that are directly tied to 
systems operations, such as costs for fuel, oil, and replacement parts, 
and driver, mechanic, and dispatcher salaries. 

(B) Operating expenses may be reimbursed at 50 per-
cent of net operating expense. 

(f) Local share requirements. 

(1) Eligible sources to satisfy local share requirements may 
be derived from the following: 

(A) an undistributed cash surplus, or a replacement or 
depreciation cash fund or reserve; 

(B) a service agreement with a state or local social ser-
vice or workforce agency, or a private social service organization; 

(C) amounts appropriated or otherwise made available 
to a U.S. department or agency that are eligible to be expended for 
transportation; 

(D) funds to carry out the federal lands highways pro-
gram established by 23 U.S.C. §204; 

(E) funds available under §403(a)(5)(C)(vii) of the So-
cial Security Act (42 U.S.C. §603(a)(5)(C)(vii)); 

(F) in-kind contributions, volunteer services, and dona-
tions attributable to the project if the value is documented and previ-
ously approved by the department; or 

(G) transportation development credits, with prior de-
partment approval. 

(2) Funds from any other U.S. DOT program are not eligi-
ble for use as local matching funds. 

(g) Funding distribution. After the state administrative ex-
penses described in subsection (e)(1) of this section are set aside, funds 
will be allocated on a formula basis as provided by this subsection. 

(1) For urbanized areas with a population less than 
200,000, 25 percent of the available funds will be allocated equally, 
using department district boundaries of the districts that include such 
an area. To allocate the remaining 75 percent, the department will: 

(A) calculate the population of seniors and individuals 
with disabilities in each of those urbanized areas using the latest census 
figures available from the United States Census Bureau; and 

(B) divide each urbanized area's population of seniors 
and individuals with disabilities, as determined under subparagraph (A) 
of this paragraph, by the state's total population for urbanized areas with 
less than 200,000 population to determine that urbanized area's formula 
allocation. 

(2) For rural areas, 25 percent of the available funds will be 
allocated equally, using department district boundaries of the districts 
that include such an area. To allocate the remaining 75 percent, the 
department will: 

(A) calculate the population of seniors and individuals 
with disabilities in each department district using the latest census fig-
ures for counties available from the United States Census Bureau; and 

(B) divide each department district's subtotal of the 
population of seniors and individuals with disabilities, as determined 
under subparagraph (A) of this paragraph, by the state total of that 
population in rural areas to determine the district's formula allocation. 

(3) For urbanized areas with 200,000 population or more 
for which the department is the designated recipient, funds will be al-
located to the respective urbanized area based on the federal apportion-
ment as published in the Federal Register. 

(4) Residual funds. 
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(A) Urbanized areas with populations of less than 
200,000 and rural areas. On completion of the project selection 
procedures described in subsection (i) of this section, if any portion of 
the allocation described in paragraph (1) or (2) of this subsection is 
not needed, the commission or the executive director may distribute 
the balances, as appropriate, to satisfy unmet needs in other areas of 
the state. This action may require the department to transfer funds, at 
the state level, between urbanized and rural areas to fully obligate the 
state's apportionment. 

(B) Urbanized areas with populations of 200,000 or 
more. On completion of the project selection procedures described in 
subsection (i) of this section, any unallocated funds for urbanized areas 
with populations of 200,000 or more will remain in that urbanized 
area until allocated at a future date. 

(h) Application requirements. A prospective applicant must 
submit an application for §5310 grant funds at the time specified by 
the department. The application must document the need and demand 
for passenger transportation services for seniors and individuals with 
disabilities, and also must document inclusion of the project in the co-
ordinated public transit-human service transportation plan. 

(i) Project selection. To select projects, the department will 
consult with all local parties, including metropolitan planning organi-
zations, and follow the procedures set out in this subsection. 

(1) Department personnel will establish, after consultation 
with local stakeholders, processes for local planning and project devel-
opment, and public outreach. In an effort to streamline decision-mak-
ing processes and maximize coordination opportunities, the depart-
ment may choose to combine contiguous department district bound-
aries for stakeholder engagement, project selection, and public out-
reach. The stakeholder groups should include representatives of the 
following groups, further defined in FTA Circular 9070.1F, or its latest 
version: 

(A) transportation partners; 

(B) passengers and advocates; 

(C) human service and work force agencies; and 

(D) others, such as emergency management agencies. 

(2) In recommending projects, stakeholder groups should 
consider the program goals and objectives set forth in subsection (b) of 
this section and consider projects that: 

(A) leverage existing resources and promote innova-
tion; 

(B) are the only public transportation option for the pro-
posed service area; 

(C) are sustainable over time; 

(D) demonstrate efficient use of resources; 

(E) involve partnerships that include organizations and 
for-profit transportation providers; or 

(F) provide service continuity. 

(3) Not more than 45 percent of the funds allocated by dis-
trict boundaries or combination of district boundaries may be used for 
operating expenses. This cap applies to both urbanized areas and rural 
areas, respectively. 

(4) The requirements of this subparagraph apply to all 
projects recommended for funding. 

(A) There must be a demonstrated need for any capital 
purchases. Examples of items that may be used to demonstrate need in-
clude a needs assessment that documents the demand for new services, 
a vehicle inventory that establishes the need for replacement of older 
equipment, dispatcher logs that document requests for service that can-
not be met with existing equipment, and purchase of service contracts 
that substantiate the need for additional vehicles. 

(B) The proposed applicant must be able to demonstrate 
its financial and managerial capability to carry out the project. Exam-
ples of items that may be used to demonstrate the capability include 
audited financial statements and review letters from grantor agencies. 

(C) Consideration should be given to the applicant's 
past efforts to coordinate services and related activities with other local 
entities. Examples showing those efforts include contracts that outline 
purchase of service agreements, shared maintenance or dispatching 
functions, and joint training initiatives. 

(D) There should be evidence of local support for the 
proposal. Examples of that evidence include resolutions by local gov-
erning bodies and endorsement letters from other organizations or in-
dividuals. 

(E) The project must be included in the coordinated 
public transit-human service transportation plan. 

(5) Based on stakeholder input, department personnel as-
signed to cover district areas will rank projects in priority order. 

(6) On receipt of the applications recommended for fund-
ing, the director, or the director's designee, will review all funding re-
quests for completeness and compliance with all statutory and program 
administrative requirements. Following commission approval, the de-
partment will negotiate a contract with the selected local entities and 
organizations to implement the projects selected for funding. 

(j) Vehicle leasing. Vehicles acquired under the §5310 pro-
gram may be leased to other entities, such as local public entities or 
agencies, other private nonprofit agencies, or private for-profit opera-
tors. The lessee shall operate the vehicles on behalf of the §5310 recip-
ient and provide the transportation services as described in the original 
grant application. 

(k) Incidental vehicle use. A vehicle that is purchased with 
§5310 funds may be used for incidental uses that do not conflict with 
the primary use of the vehicle to provide transportation services for se-
niors and individuals with disabilities. Examples of permissible inci-
dental uses are allowing riders who are neither senior nor an individual 
with a disability to occupy vacant seats, delivering meals, or using the 
vehicle for other public transportation activities when it is not required 
for seniors or individuals with disabilities project purposes. The vehi-
cle shall not be altered in any way to accommodate incidental use. 

(l) Private for-profit transportation business participation. 
Taxi companies that provide only exclusive-ride service are not eligi-
ble subrecipients; however, they may participate in the §5310 program 
as contractors. Exclusive-ride taxi companies may receive §5310 
funds to purchase accessible taxis under contract with an eligible 
subrecipient. 

§31.36. Section 5311 Grant Program. 
(a) Purpose. Section 5311, Federal Transit Act (49 U.S.C. 

§5311), authorizes the Secretary of the U.S. DOT to make grants for 
public transportation projects in rural areas. The department has been 
designated by the governor to administer the §5311 program. 

(b) Goal and objectives. The department's goal in administer-
ing the §5311 program is to promote the availability of cost-effective, 
efficient, and coordinated passenger transportation services to the gen-
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eral public in rural areas using the most efficient combination of finan-
cial and other resources. To achieve this goal, the objectives of the 
department are to: 

(1) promote the development and maintenance of a net-
work of general public transportation services, including intercity ser-
vices, in rural areas throughout the state, in partnership with local offi-
cials; 

(2) fully integrate the §5311 program with other federal, 
state, and local resources that are designed to serve rural populations; 

(3) improve the efficiency, effectiveness, and safety of 
§5311 systems through the provision of technical assistance; and 

(4) include private sector operators in the overall plan to 
provide public transportation services. 

(c) Department role. The department acts as the designated 
recipient for all §5311 funds apportioned to the state and has an over-
sight responsibility for all rural transit services within the state. The de-
partment, however, recognizes the subrecipients as partners who shall 
retain control of daily operations. As the administering agency, the de-
partment will: 

(1) develop application materials and disseminate informa-
tion to prospective applicants and other interested parties; 

(2) allocate the available program funds in a fair and equi-
table manner as described in subsection (g) of this section (the depart-
ment will not provide §5311 funds to more than one transit system in 
a geographical area); 

(3) develop evaluation criteria and select projects for fund-
ing; 

(4) prepare the state's annual program of projects and fund-
ing application and submit that material to the FTA for approval; 

(5) negotiate and execute contracts with local §5311 sub-
recipients; 

(6) prepare requests for federal reimbursement, and 
process payment requests from §5311 subrecipients; 

(7) monitor and evaluate the progress of ongoing trans-
portation operations, including compliance with federal regulations; 
and 

(8) provide technical assistance to §5311 subrecipients to 
aid them in improving transit services. 

(d) Eligible subrecipients. State agencies, local public enti-
ties, private nonprofit organizations, Native American tribes and orga-
nizations, and operators of public transportation services are eligible to 
receive §5311 funds through the department. Private for-profit oper-
ators of public transportation services may participate in the program 
through contracts with eligible subrecipients. An entity must be a rural 
transit district to receive §5311 funds except that private for-profit op-
erators of public transportation services and entities that are not rural 
transit districts are eligible to receive §5311 funds through the depart-
ment under the intercity bus program, as set forth in subsections (g)(1) 
and (i) of this section. 

(e) Eligible assistance categories. The following categories of 
expenses are eligible for federal reimbursement under the §5311 pro-
gram. 

(1) State administrative expenses. The department may use 
up to 10 percent of the annual federal apportionment to defray its ex-
penses incurred for the administration of the §531l program. These 
funds may also be used to provide technical assistance to subrecipients. 

Technical assistance may include project planning, program develop-
ment, management development, coordination of public transportation 
projects, and related research. Projects are solicited from subrecipients 
and other interested parties. State administrative and technical assis-
tance expenses do not require a non-federal match. 

(2) Capital expenses. 

(A) Eligible items include: 

(i) buses; 

(ii) vans or other paratransit vehicles; 

(iii) radios and communications equipment; 

(iv) passenger shelters, bus stop signs, and similar 
passenger amenities; 

(v) wheelchair lifts and restraints; 

(vi) vehicle rehabilitation, remanufacture, or over-
haul; 

(vii) preventive maintenance, including all mainte-
nance costs; 

(viii) extended warranties that do not exceed the in-
dustry standard; 

(ix) the mass transit portion of ferry boats and termi-
nals; 

(x) operational support such as computer hardware 
or software; 

(xi) installation costs and vehicle procurement, test-
ing, inspection, and acceptance costs; 

(xii) construction or rehabilitation of transit facili-
ties, including design, engineering, and land acquisition; 

(xiii) facilities to provide access for bicycles to mass 
transit facilities and equipment for transporting bicycles on mass transit 
vehicles; 

(xiv) the lease of equipment or facilities, provided 
that the local subrecipient, with the concurrence of the department, de-
termines that a lease is more cost effective than the purchase of equip-
ment or facilities after considering management efficiency, availability 
of equipment, staffing capabilities and guidelines on capital leases as 
contained in 49 C.F.R. Part 639; 

(xv) the capital portions of costs for service under 
contract; 

(xvi) joint development projects (FTA Circular 
9300.1B, or its latest version, provides guidelines for joint develop-
ment projects); 

(xvii) the introduction of new technology, through 
innovative and improved products, into mass transportation; 

(xviii) transit-related intelligent transportation sys-
tems; 

(xix) the provision of ADA paratransit service, 
which shall not exceed 10 percent of the state's annual apportionment 
of §5311 funds and shall be used only by subrecipients that are in 
compliance with ADA requirements for both fixed route and demand 
responsive service; 

(xx) mobility management consisting of short-range 
planning, management activities and projects for improving coordi-
nation among public transportation, and other transportation service 
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providers carried out through an agreement entered into with a person, 
including a governmental authority, but excluding operating expenses; 
and 

(xxi) crime prevention and security. 

(B) The capital cost of contracting includes deprecia-
tion, interest on facilities and equipment, and those allowable capital 
costs that would otherwise be incurred directly, including maintenance. 
No capital assets (vehicle, equipment, or facility) that have any remain-
ing federal interest in them and no items purchased with state or local 
government funds may be capitalized under the grant agreement. 

(C) For reimbursement: 

(i) federal funds may be used to reimburse up to 80 
percent of eligible capital expenditures; 

(ii) the federal share may increase up to 85 percent 
of the net project cost for a project that involves acquiring vehicles for 
the purpose of complying with the Americans with Disabilities Act or 
the Clean Air Act; 

(iii) the federal share may increase to up to 90 per-
cent for bicycle equipment or facilities projects or for incremental costs 
related to compliance with the Clean Air Act or with the Americans 
with Disabilities Act of 1990; and 

(iv) the federal share may also increase in accor-
dance with 23 U.S.C. §120(b)(2) as determined by FTA regarding the 
area of nontaxable Native American lands, individual and tribal, public 
domain lands (reserved and unreserved), national forest, and national 
parks and monuments, with eligibility standards for the higher federal 
share being defined in FTA Circular 9040.1F, or its latest version. 

(3) Project administrative expenses. Costs not directly tied, 
but essential, to the operations of passenger transportation systems may 
be reimbursed at up to 80 percent with federal funds. The federal share 
may also increase in accordance with 23 U.S.C. §120(b)(2) as deter-
mined by FTA regarding the area of nontaxable Native American lands, 
individual and tribal, public domain lands (reserved and unreserved), 
national forest, and national parks and monuments. Eligibility stan-
dards for the higher federal share are defined in FTA Circular 9040.1F, 
or its latest version. 

(4) Operating expenses. Costs directly tied to systems op-
erations, such as costs for fuel, oil, and replacement parts, and driver, 
mechanic, and dispatcher salaries, may be reimbursed at 50 percent 
of net operating costs. The federal share may also increase in accor-
dance with 23 U.S.C. §120(b)(2) as determined by FTA regarding the 
area of nontaxable Native American lands, individual and tribal, public 
domain lands (reserved and unreserved), national forest, and national 
parks and monuments. Eligibility standards for the higher federal share 
are defined in FTA Circular 9040.1F, or its latest version. The local 
subrecipient must provide a match, either in cash or with in-kind do-
nations. 

(5) Planning expenses may be reimbursed at up to 80 per-
cent with federal funds. FTA Circular 8100.1C or its latest version has 
a complete list of eligible activities, which include: 

(A) studies relating to management, planning, opera-
tions, capital requirements, and economic feasibility; 

(B) evaluation of previous planning projects; 

(C) work elements and related activities preliminary to 
and in preparation for constructing, acquiring, or improving the opera-
tions of facilities and equipment; 

(D) safety, security, and emergency transportation and 
evacuation planning; and 

(E) coordinated public transit-human service trans-
portation planning. 

(f) Local share requirements. 

(1) FTA program funds cannot be used as the local share 
required for §5311 grants. 

(2) Cash from local or state programs, donations, or unre-
stricted federal funds is allowed. 

(3) In-kind contributions, volunteer services, and dona-
tions are eligible as local share if the value is documented. 

(4) For an intercity bus project that includes both feeder 
service and an unsubsidized segment of intercity bus service to which 
the feeder service connects, in-kind match may be derived from the 
costs of a private operator for the unsubsidized segment of intercity 
bus services for the operating costs of connecting rural intercity bus 
feeder services. The private operator must agree in writing to the use 
of the costs of the unsubsidized segment of intercity bus services as 
in-kind match. 

(5) Subrecipients may request transportation development 
credits be used for all or part of the local match. 

(g) Allocation of funds. As part of its administration of the 
§5311 program, the department is charged with ensuring that there is a 
fair and equitable distribution of funds within the state (FTA Circular 
9040.1F or its latest version). After subtracting funds for state admin-
istrative expenses in accordance with subsection (e)(1) of this section, 
the department will allocate §5311 funds to local subrecipients in the 
following manner and order. 

(1) Intercity bus allocation. Unless the chief executive of-
ficer of the state or the executive officer's authorized designee certifies 
to the Secretary of the U.S. DOT that the intercity bus service needs 
of the state are being adequately met, the department will allocate not 
less than 15 percent of the annual §5311 federal apportionment for the 
development and support of intercity bus transportation facilities and 
services providing access and connections to rural areas. If it is deter-
mined that all or a portion of the set-aside monies is not required for 
intercity bus service, those funds will be applied to the formula appor-
tionment process described in paragraph (2) of this subsection. Proce-
dures for determining if a certification of adequacy is warranted are as 
follows. 

(A) The department will review all data on intercity bus 
service availability, including outstanding requests from intercity op-
erators and rural transit districts, and levels of service. 

(B) The department will consult with affected intercity 
bus service providers and rural transit districts. 

(C) The department will consult with other state agen-
cies that have jurisdiction with respect to intercity bus regulation and 
seek their recommendations as to the adequacy of current service. 

(D) Based on the findings of subparagraphs (A), (B), 
and (C) of this paragraph, the commission, the chief executive officer 
of the state or the executive officer's authorized designee may certify 
to the adequacy of intercity bus service. 

(2) Need and performance allocation. Excluding the 
amounts allocated under paragraph (1) of this subsection, the balance 
of the annual §5311 federal apportionment, plus the remaining balance 
of previous §5311 federal apportionments, not to exceed $20,104,352, 

ADOPTED RULES November 15, 2013 38 TexReg 8273 



♦ ♦ ♦ 

will be allocated to transit providers as described in subparagraphs (A) 
and (B) of this paragraph. 

(A) The need based allocation is 65 percent giving 
consideration to population weighted at 75 percent and on land area 
weighted at 25 percent by using the latest census data available from, 
and as defined by, the U.S. Census Bureau for each rural area relative 
to the sum of all rural areas. 

(B) The performance based allocation is 35 percent. 
The subrecipient is eligible for funding under this subparagraph if 
it is in good standing with the department and has no deficiencies 
and no findings of noncompliance. The commission will award the 
funding by giving equal consideration to local funds per operating 
expense, ridership per vehicle revenue mile, and vehicle revenue miles 
per operating expense. These criteria may be calculated using the 
subrecipient's annual audit for the previously completed fiscal year, 
data from other sources, or from the department's records. 

(C) Funding stability. 

(i) Subject to the available apportionment, no award 
to a transit district under this paragraph will be less than 90 percent of 
the award to that transit district for the previous fiscal year. All alloca-
tions under subparagraphs (A) and (B) of this paragraph are subject to 
revision to comply with this standard. 

(ii) If a rural transit district experiences a negative 
impact in its performance factor calculations due to the acquisition or 
loss of service area, a natural disaster, such as wind, fire, or flood, or 
unforeseen anomaly, the department may mitigate that impact with an 
alternate calculation addressing the specific situation. This calculation 
may be repeated in subsequent years at the discretion of the department. 

(3) Discretionary allocation. If the amount of the §5311 
federal apportionments exceeds the maximum amount that may be al-
located under paragraph (2) of this subsection, a part of that excess, not 
to exceed 10 percent of the amount computed by subtracting, from the 
annual §5311 federal apportionment, the funds for state administrative 
expenses under subsection (e)(1) of this section and funds allocated for 
intercity bus transportation under paragraph (1) of this subsection, will 
be available to the commission for award at any time during the fiscal 
year on a pro rata basis, competitively, or a combination of both. Con-
sideration for the award of these additional funds may include, but is 
not limited to, coordination and technical support activities, compen-
sation for unforeseen funding anomalies, assistance with eliminating 
waste and ensuring efficiency, maximum coverage in the provision of 
public transportation services, adjustment for reductions in purchasing 
power, furtherance of the department's goals, and reductions in air pol-
lution. An award under this subparagraph will not be considered for 
the purpose of applying the funding stability allocation process under 
paragraph (2)(C) of this subsection in succeeding fiscal years. 

(4) Vehicle revenue mile allocation. Any amount of the an-
nual §5311 federal apportionment that is not otherwise allocated under 
this subsection will be allocated to rural areas, with the amount allo-
cated to a rural area based on the proportion of vehicle revenue miles 
for that rural area to the total of vehicle revenue miles for all rural areas. 

(5) Adjustments to allocation. 

(A) If part of a transit district's service area is changed 
due to declaration by the United States Census Bureau or the service 
area is otherwise altered, the department and that subrecipient shall ne-
gotiate an appropriate adjustment in the funding year or any subsequent 
year, as appropriate. This negotiated adjustment is not subject to the 
minimum and maximum standards set forth in paragraph (2)(C) of this 
subsection. 

(B) If a previously designated urbanized area is de-
clared rural by the United States Census Bureau, a public transportation 
subrecipient serving that area must apply for funds in accordance with 
paragraph (6) of this subsection. 

(6) Application and contract. Prior to receiving funds a 
subrecipient must complete and comply with all application require-
ments, rules, and regulations applicable to the §5311 program. A com-
pleted application must be submitted, in a form prescribed by the de-
partment, and document the need and demand for general public pas-
senger transportation services. A contract shall be for no less than 12 
months unless authorized by the department. 

(h) Program of projects. All projects for a fiscal year will be 
identified in accordance with the allocation rules included in subsection 
(g) of this section. After commission approval of the allocation, these 
projects will be submitted to the FTA as the annual program of projects 
for the fiscal year. 

(i) Intercity bus. For funding from allocations made under 
subsection (g)(1) of this section, an annual request for proposals will 
be issued for projects complying with FTA definitions of intercity bus 
transportation. To ensure a balanced investment in access and connec-
tivity to intercity bus travel, the department may establish investment 
targets among eligible applicant groups or project types prior to solic-
itation of project proposals. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201305010 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Effective date: November 21, 2013 
Proposal publication date: August 9, 2013 
For further information, please call: (512) 463-8683 

43 TAC §31.31 
STATUTORY AUTHORITY 

The repeal is adopted under Transportation Code, §201.101, 
which provides the Texas Transportation Commission with the 
authority to establish rules for the conduct of the work of the de-
partment, and more specifically, Transportation Code, Chapter 
455, which provides the general powers and duties for the De-
partment of Transportation regarding mass transportation. 

CROSS REFERENCE TO STATUTE 

Transportation Code, Chapter 455. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201305011 
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Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Effective date: November 21, 2013 
Proposal publication date: August 9, 2013 
For further information, please call: (512) 463-8683 

♦ ♦ ♦ 

SUBCHAPTER D. PROGRAM ADMINISTRA-
TION 
43 TAC §§31.38, 31.40, 31.42 - 31.45, 31.48, 31.49 
STATUTORY AUTHORITY 

The amendments and new sections are adopted under Trans-
portation Code, §201.101, which provides the Texas Transporta-
tion Commission with the authority to establish rules for the con-
duct of the work of the department, and more specifically, Trans-
portation Code, Chapter 455, which provides the general powers 
and duties for the Department of Transportation regarding mass 
transportation. 

CROSS REFERENCE TO STATUTE 

Transportation Code, Chapter 455. 

§31.38. Public Transit Safety Program. 
(a) Purpose. Title 49 U.S.C. §5329, authorizes the Secretary of 

the U.S. DOT to create and implement a National Public Transportation 
Safety Plan. Recipients and subrecipients must develop transit safety 
plans and report to the Secretary annually. 

(b) Affected agencies. Subrecipients of §5311 Rural Formula 
Grants through the department must comply with 49 U.S.C. §5326. 

(c) Department role. As the administering agency the depart-
ment will: 

(1) provide guidance to agencies requesting assistance with 
the development of a transit safety plan; 

(2) prepare plans for agencies requesting the department 
prepare plans on their behalf; and 

(3) certify subrecipient compliance with 49 U.S.C. §5329 
requirements. 

(d) Subrecipient responsibilities. Subrecipients will develop a 
transit safety plan that, at a minimum, includes: 

(1) a requirement that the governing body of the subrecipi-
ent approve the agency safety plan and any updates to the agency safety 
plan; 

(2) methods for identifying and evaluating safety risks 
throughout all elements of the public transportation system of the 
subrecipient; 

(3) strategies to minimize the exposure of the public, per-
sonnel, and property to hazards and unsafe conditions; 

(4) a process and timeline for conducting an annual review 
and update of the safety plan of the subrecipient; 

(5) performance targets based on the safety performance 
criteria and state of good repair standards when established by the U.S. 
DOT Secretary in the National Public Transportation Safety Plan; 

(6) assignment of an adequately trained safety officer who 
reports directly to the general manager, president, or equivalent officer 
of the subrecipient; and 

(7) a comprehensive staff training program for operations 
personnel and personnel directly responsible for safety that includes: 

(A) the completion of a safety training program; and 

(B) continuing safety education and training. 

§31.48. Project Oversight. 

(a) Purpose. This section describes reporting requirements for 
designated recipients and subrecipients of state or federal public trans-
portation grant funds and monitoring activities to be performed by the 
department. 

(b) Reporting requirements. The subrecipient shall submit re-
ports to the department in a format prescribed by the department within 
deadlines established by the department. 

(1) Incident reports. Subrecipients shall report all incidents 
that meet criteria established by the department. The subrecipient shall 
submit the report within five days of the incident or discovery of the 
incident. 

(2) Asset inventory. Each subrecipient shall provide 
information on state and federally funded equipment as described 
in §31.50 of this chapter (relating to Recordkeeping and Inventory 
Requirements). 

(3) Charter service. Section 5311 subrecipients shall pro-
vide charter service only under the specific circumstances established 
by the FTA. Operators shall advise the department of any charter ser-
vice provided and the exemption under which charter service is pro-
vided. 

(4) Disadvantaged Business Enterprises and Historically 
Underutilized Businesses. Subrecipients shall submit reports in 
accordance with Chapter 9, Subchapter L of this title (relating to 
Historically Underutilized Business (HUB) Program). 

(5) Operations reports. All FTA recipients and subrecipi-
ents shall submit quarterly and annual operations reports. 

(A) Pursuant to the requirements of 49 U.S.C. §5311 
and §5335, subrecipients of assistance under §5311 shall submit to the 
department data required by the department for reporting to the Na-
tional Transit Database. 

(B) Pursuant to the requirements of 49 U.S.C. §5326, 
subrecipients of FTA assistance through the department shall provide 
the data required by the department to report on transit asset manage-
ment. 

(C) Pursuant to the requirements of Transportation 
Code, §456.008(a) and (b), the department will collect monthly data 
from transit operators in urbanized areas, including transit authorities, 
and publish annually data on industry utilized standards that best 
reflect ridership, mileage, revenue by source and service effectiveness. 
These standards include: 

(i) Service efficiency--Operating expense per vehi-
cle revenue hour and operating expense per vehicle revenue mile. 

(ii) Cost effectiveness--Operating expense per un-
linked passenger trip. 

(iii) Service effectiveness--Unlinked passenger trips 
per vehicle revenue mile and unlinked passenger trips per vehicle rev-
enue hour. 

(iv) Safety--Total incidents per 100,000 miles of ser-
vice and average number of miles between revenue vehicle mechanical 
system failures that prevent the vehicle from completing a scheduled 

  revenue trip.
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(D) Pursuant to the requirements of Transportation 
Code, §456.008(a) and (b), and 49 U.S.C. §5311, the department 
will collect monthly from transit operators in rural areas, and publish 
annually data on industry utilized standards that best reflect ridership, 
mileage, revenue by source and service effectiveness. These standards 
include: 

(i) Service efficiency--Operating expense per vehi-
cle mile. 

(ii) Cost effectiveness--Operating expense per un-
linked passenger trip. 

(iii) Service effectiveness--Unlinked passenger trips 
per vehicle mile. 

(iv) Safety--Total incidents per 100,000 miles of ser-
vice and average number of miles between revenue vehicle mechanical 
system failures that prevent the vehicle from completing a scheduled 
revenue trip. 

(E) Pursuant to the requirements of Transportation 
Code, §456.008(a) and (b), the department will collect monthly from 
public transportation providers, as defined in Transportation Code, 
§461.002, that receive funding under 49 U.S.C. §5310, or §5316 and 
§5317 (with regard to the grant of funds appropriated under federal 
authorization bills prior to MAP-21), and publish annually data on 
industry utilized standards that best reflect ridership, mileage, revenue 
by source and service effectiveness. These standards include: 

(i) Service efficiency--Operating expense per vehi-
cle mile. 

(ii) Cost effectiveness--Operating expense per un-
linked passenger trip. 

(iii) Service effectiveness--Unlinked passenger trips 
per vehicle mile. 

(iv) Any other measure appropriate to the type of 
project financed using funds from §5310, or §5316 and §5317 with 
regard to the grant of funds appropriated under federal authorization 
bills prior to MAP-21. 

(6) Significant events. The recipient shall promptly advise 
the department in writing of events that have a significant effect on the 
delivery of public transportation services, including: 

(A) problems, delays, and adverse conditions that will 
materially affect the ability to attain program objectives, prevent the 
meeting of time schedules and goals, or preclude the attainment of 
project work units by established time periods, accompanied by a state-
ment of the action taken or contemplated and any departmental assis-
tance needed to resolve the situation; and 

(B) favorable developments and events that will enable 
meeting time schedules and goals sooner than anticipated or producing 
more work units than originally projected. 

(7) Miscellaneous reports. Entities receiving funds from 
either the department or the FTA shall cooperate with the department 
in providing other information as requested by state and federal funding 
agencies. 

(c) Department monitoring. The department will rely on sub-
recipient reports as described in subsection (b) of this section as the 
primary means of monitoring subrecipient performance. In addition, 
department personnel and the subrecipient at least quarterly will dis-
cuss problems encountered by the subrecipient, the subrecipient's need 
for technical assistance, and other topics related to the provision of 
public transportation services. Routine monitoring activity will occur 

in the following areas according to a schedule that accommodates fed-
eral deadlines and department and operator workloads. Most, but not 
all, monitoring activities will occur on a quarterly basis. 

(1) Civil rights. The department will monitor subrecipients 
for compliance with Title VI Civil Rights requirements. 

(2) Drugs and alcohol. 

(A) Each §5311 subrecipient and each of its subcontrac-
tors with safety-sensitive employees shall have policies and programs 
in place that comply with drug and alcohol standards established by the 
FTA. The department will monitor subrecipients for compliance with 
these regulations. In addition, the FTA requires each subrecipient to 
file a calendar year report (January 1 - December 31) with the depart-
ment on drug and alcohol testing and compliance activities. 

(B) Each §5310 subrecipient, and each §5316 and 
§5317 subrecipients with regard to the grant of funds appropriated 
under federal authorization bills prior to MAP-21, shall comply with 
Federal Motor Carrier Safety Administration requirements for drug 
and alcohol compliance if it owns a vehicle that requires a commercial 
driver's license to operate. If the subrecipient also receives §5307 or 
§5311 funding, the subrecipient shall include §§5310, 5316, and 5317 
employees in their FTA testing program. 

(3) Fiscal responsibility. A department employee will 
make on-site quarterly visits to review agency financial records that 
support requests for payment. 

(4) Insurance. Subrecipients of state or federal funds 
through the department shall insure all facilities, equipment, and 
vehicles from loss. Checks for appropriate insurance levels will occur 
at the time the local agency renews its policies. 

(5) Maintenance. Subrecipients are required to have writ-
ten maintenance plans, schedules, and logs to ensure the proper care 
and longevity of vehicles and facilities in accordance with §31.53(d) 
of this chapter (relating to Maintenance Requirements). The plans, 
schedules, and logs are subject to periodic on-site inspection by the 
department. 

(6) Incidental vehicle use. A vehicle purchased with fed-
eral or state funds may be used for incidental uses that do not conflict 
with the primary purposes for which the vehicle was purchased. An ex-
ample of permissible incidental use is using the vehicle for other pub-
lic transportation activities when it is not required for project purposes. 
The vehicle shall not be altered in any way to accommodate an inci-
dental use. 

(7) Procurement. The department will work with subre-
cipients to ensure that procurement activities meet applicable state and 
federal requirements and that all required documents are received and 
actions completed in a timely manner. Check sheets will be maintained 
by the department to ensure all benchmark activities are accomplished 
in the proper sequence. 

(d) Noncompliance. A subrecipient that fails to comply with 
federal or state law, standard or special grant or subgrant conditions, or 
contractual agreements on which the grant or subgrant award is predi-
cated, is subject to actions under Chapter 9, Subchapter H of this title 
(relating to Grant Sanctions). 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
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TRD-201305012 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Effective date: November 21, 2013 
Proposal publication date: August 9, 2013 
For further information, please call: (512) 463-8683 

43 TAC §31.40, §31.42 
STATUTORY AUTHORITY 

The repeals are adopted under Transportation Code, §201.101, 
which provides the Texas Transportation Commission with the 
authority to establish rules for the conduct of the work of the de-
partment, and more specifically, Transportation Code, Chapter 
455, which provides the general powers and duties for the De-
partment of Transportation regarding mass transportation. 

CROSS REFERENCE TO STATUTE 

Transportation Code, Chapter 455. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201305013 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Effective date: November 21, 2013 
Proposal publication date: August 9, 2013 
For further information, please call: (512) 463-8683 

SUBCHAPTER E. PROPERTY MANAGEMENT 
STANDARDS 
43 TAC §31.51, §31.57 
STATUTORY AUTHORITY 

The amendments and new section are adopted under Trans-
portation Code, §201.101, which provides the Texas Transporta-
tion Commission with the authority to establish rules for the con-
duct of the work of the department, and more specifically, Trans-
portation Code, Chapter 455, which provides the general powers 
and duties for the Department of Transportation regarding mass 
transportation. 

CROSS REFERENCE TO STATUTE 

Transportation Code, Chapter 455. 

§31.51. Asset Management. 

(a) Purpose. Title 49 U.S.C. §5326 authorizes the Secretary 
of the U.S. DOT to establish and implement a national transit asset 
management system. Recipients and subrecipients must develop transit 
asset management plans and report to the Secretary annually. 

(b) Affected agencies. Subrecipients of federal transit assis-
tance through the department must comply with 49 U.S.C. §5326. 

(c) Department role. The department acts as the designated re-
cipient of multiple Federal Transit Act programs. As the administering 
agency the department will: 

(1) provide guidance to agencies requesting assistance with 
the development of a transit asset management plan; 

(2) certify subrecipient compliance with 49 U.S.C. §5326 
requirements; 

(3) provide the Federal Transit Administration (FTA) with 
an annual report that includes at a minimum: 

(A) overall condition of transit assets; 

(B) changes since the last report; 

(C) performance measures; and 

(D) progress in meeting performance measure targets. 

(d) Subrecipient responsibilities. 

(1) Subrecipients shall develop a transit asset management 
plan that covers rolling stock, equipment, infrastructure, and facilities 
leased or owned by the agency. At a minimum, the plan must include: 

(A) capital asset inventories; 

(B) condition assessments; 

(C) decision support tools; and 

(D) investment prioritization. 

(2) Subrecipients shall provide the department the data 
needed to comply with §31.48(b)(5)(B) of this chapter (relating to 
Project Oversight). 

(3) After the U.S. DOT Secretary establishes a definition 
for the term "state of good repair" (SOGR), agencies must set perfor-
mance targets to attain SOGR status. The department will assist sub-
recipients to establish performance targets that may vary by the subre-
cipient's FTA funding program. 

§31.57. Disposition. 
(a) Purpose. This section describes the standards that apply to 

the disposition of equipment purchased in whole or in part with state 
or federal public transportation funds. 

(b) Like-kind exchanges. In the case of like-kind exchanges, 
the percentage of the department's original contractual interest shall be 
applied to the fair market value of the equipment being sold at the time 
of the exchange. That dollar value shall then be transferred as the de-
partment's interest in the equipment being acquired and, as appropriate, 
added to any additional funding provided by the department towards 
the purchase of the new equipment. 

(c) Federal standards. The federal standards contained in the 
Common Rule shall govern the disposition of real property and equip-
ment purchased under contracts in which the department provides all 
or part of the local share requirement of federally assisted capital im-
provements. In cases in which the Common Rule does not require re-
imbursement of the federal grantor agency, the department will sim-
ilarly release the state interest in the capital improvement provided 
that the state's percentage share of any proceeds derived by the sub-
recipient in the disposition process shall be used by the subrecipient 
for public transportation purposes similar to those for which the con-
tract award was originally made. If the subrecipient does not intend to 
use the state's percentage share of the proceeds for public transporta-
tion purposes, those monies shall be refunded as described in subsec-
tion (d)(2)(B) of this section. In cases in which the Common Rule 
requires reimbursement of the federal grantor agency, the subrecipient 
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shall provide the department a percentage of the proceeds of the dispo-
sition equal to the percentage of the state's original investment in the 
property or equipment. Once disposition is authorized, the subrecip-
ient shall relinquish title to the property through either sale, auction, 
or transfer to another recipient of FTA funding. The department shall 
be notified of the disposition and shall be provided information neces-
sary to delete the property from inventory records described in §31.50 
of this subchapter (relating to Recordkeeping and Inventory Require-
ments). 

(d) State standards. All real property and equipment obtained 
through contracts in which the department's contractual interest in-
cludes federal funds or state monies shall be governed by the dispo-
sition standards contained in paragraphs (1) and (2) of this subsection. 
The department shall be notified of the subrecipient's intent to proceed 
with the dispositions and provided information necessary to delete the 
property from inventory records described in §31.50 of this subchapter. 
Prior to disposition of property under the terms of this subsection, the 
subrecipient shall obtain written concurrence from the department and 
receive disposition instructions. Once disposition is authorized, the 
subrecipient shall relinquish title to the property through either sale, 
auction, or transfer to another recipient of FTA or state funding. 

(1) Disposition criteria. 

(A) Vehicles. Disposition may occur when the current 
per-unit market value is less than $5,000. 

(B) Other equipment. Disposition may occur when the 
current per-unit market value is less than $5,000. 

(C) Real property. When real property is no longer 
needed for the originally authorized purpose, the subrecipient shall 
request disposition instructions from the department pursuant to this 
subsection. 

(2) Distribution of disposition proceeds. 

(A) Refund not required. In cases in which the dispo-
sition criteria contained in paragraph (1)(A) and (B) of this subsec-
tion have been met, the department will release its contractual interest 
in the capital improvement. The department will similarly release its 
contractual interest in cases in which exceptions are granted for early 
disposition in accordance with the provisions contained in subsection 
(e) of this section. However, the department's release of its interest in 
a capital improvement is contingent upon the subrecipient's assurance 
that the department's contractually specified percentage share of any 
proceeds derived by the subrecipient in the disposition process will be 
used by the subrecipient for public transportation purposes similar to 
those for which the contract award was originally made. In the case 
of transfers to non-transit uses, as allowed under 49 U.S.C. §5334(h), 
the department will release only the federal portion of its contractual 
interest. The department will consult with FTA as necessary to ensure 
compliance with federal standards. The state's percentage share shall 
be refunded as described in subparagraph (B) of this paragraph. 

(B) Refund required. In cases in which the disposition 
criteria contained in paragraph (1)(A) and (B) of this subsection have 
not been met, but the subrecipient has received authorization from the 
department to proceed with the disposition of equipment or property, 
the subrecipient shall provide the department a percentage of the pro-
ceeds of the disposition equal to the percentage of the department's 
original contractual interest in the property or equipment. In cases of 
real property, as described in paragraph (1)(C) of this subsection, and 
when exceptions are not granted for early disposition, as described in 
subsection (e) of this section, the subrecipient shall similarly provide 
the department a percentage of the proceeds of the disposition equal to 
the percentage of the department's original contractual interest in the 
property or equipment. In the case of transfers to non-transit uses, as 
allowed under 49 U.S.C. §5334(h), the subrecipient shall provide the 
department a percentage of the proceeds of the disposition equal to the 
percentage of the original state percentage interest in the property or 
equipment, excluding any federal percentage interest that might have 
been included in the contract of assistance. The department will consult 
with FTA as necessary to ensure compliance with federal standards. 

(C) Net proceeds from sale of capital assets. In cases 
in which the Common Rule requires a reimbursement, when the sub-
recipient receives proceeds from the disposition of the capital property 
or equipment and those funds will be used for subsequent federal pub-
lic transportation purposes, the subrecipient shall establish a record of 
liability demonstrating that these funds are owed. The liability will 
be removed when the subrecipient uses the proceeds for a subsequent 
transit project. 

(e) Exceptions. The department will consider exceptions to 
this section on a case-by-case basis. The subrecipient must furnish 
information requested by the department to determine if an exception 
is warranted due to special circumstances. The department will consult 
with FTA as necessary to ensure compliance with federal standards. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 1, 

2013. 
TRD-201305014 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Effective date: November 21, 2013 
Proposal publication date: August 9, 2013 
For further information, please call: (512) 463-8683 
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Agency Rule Review Plans 
Texas Board of Professional Geoscientists 
Title 22, Part 39 
TRD-201305089 
Filed: November 5, 2013 

Texas Real Estate Commission 

Title 22, Part 23 
TRD-201305015 
Filed: November 1, 2013 

Proposed Rule Reviews 
Texas Board of Professional Geoscientists 
Title 22, Part 39 

In accordance with Texas Government Code §2001.039, the Texas 
Board of Professional Geoscientists (TBPG) files this notice of intent 
to review and consider for readoption, amendment, or repeal of 22 
TAC Chapters 850 and 851, as follows: 

Chapter 850. Texas Board of Professional Geoscientists 

Subchapter A. Authority and Definitions 

Subchapter B. Organization and Responsibilities 

Subchapter C. Fees 

Subchapter D. Advisory Opinions 

Chapter 851. Texas Board of Professional Geoscientists Licensing and 
Enforcement Rules 

Subchapter A. Definitions 

Subchapter B. P.G. Licensing, Firm Registration, and GIT Certification 

Subchapter C. Code of Professional Conduct 

Subchapter D. Compliance and Enforcement 

Subchapter E. Hearings--Contested Cases 

The Texas Board of Professional Geoscientists will determine whether 
the reasons for adopting the sections under review continue to exist. 

Any interested person may submit comments regarding these chap-
ters and subchapters. In order to give the Board adequate time to 
consider your input, please submit comments regarding the rule re-

view to TBPG by March 1, 2013. Comments should be directed to 
Charles Horton, Executive Director, Texas Board of Professional Geo-
scientists, P.O. Box 13225, Austin, Texas 78711 or by email to chor-
ton@tbpg.state.tx.us. 

Any proposed changes to these chapters as a result of this review will 
be published in the Proposed Rules section of the Texas Register. The 
proposed rules will be open for a standard 30-day public comment pe-
riod prior to adoption by TBPG. 
TRD-201305088 
Charles Horton 
Executive Director 
Texas Board of Professional Geoscientists 
Filed: November 5, 2013 

Texas Department of Insurance, Division of Workers' 
Compensation 

Title 28, Part 2 

In accordance with the Texas Government Code §2001.039, the Texas 
Department of Insurance, Division of Workers' Compensation (Divi-
sion) will review and consider for readoption, revision, or repeal all 
sections within 28 TAC Chapter 69, Medical Examination Orders. 

Chapter 69. Medical Examination Orders.
 

§69.5. Application of Chapter.
 

§69.10. Definitions.
 

§69.15. Carrier May Apply for Order from Board.
 

§69.20. Application.
 

§69.25. Bases for Denial.
 

§69.30. Appeal.
 

§69.33. Claimant's Medical Records.
 

§69.35. Claimant's Expenses.
 

§69.40. Attendance of Claimant's Health Care Provider.
 

§69.45. Unreasonable Delay.
 

§69.50. Reports of Examinations.
 

§69.55. Failure to Attend Examination.
 

The Division will consider whether the reasons for adopting these rules
 
continue to exist and whether these rules should be repealed, readopted, 
or readopted with amendments. 
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If the Division identifies necessary amendments or repeals during this 
review, the Division will propose those amendments or repeals in ac-
cordance with the Government Code, Chapter 2001. 

To be considered, written comments relating to whether these rules 
should be repealed, readopted, or readopted with amendments must 
be submitted by 5:00 p.m. CST December 17, 2013. Comments may 
be submitted by email at RuleReviewComments@tdi.texas.gov or 
by mailing or delivering your comments to Maria Jimenez, Office 
of Workers' Compensation Counsel, MS-4D, Texas Department of 
Insurance, Division of Workers' Compensation, 7551 Metro Center 
Drive, Suite 100, Austin, Texas 78744-1645. Comments received 
after 5:00 p.m. CST December 17, 2013, will not be considered. 

Comments should clearly specify the particular section of the chapter 
to which they apply. Comments should include proposed alternative 
language as appropriate. General comments should be designated as 
such. 
TRD-201305107 
Dirk Johnson 
General Counsel 
Texas Department of Insurance, Division of Workers' Compensation 
Filed: November 6, 2013 

Texas Real Estate Commission 

Title 22, Part 23 

The Texas Real Estate Commission (TREC) files this notice of inten-
tion to review Texas Administrative Code, Title 22, Part 23, Chapter 
531, Canons of Professional Ethics and Conduct; Chapter 533, Practice 
and Procedure; and Chapter 534, General Administration. This review 
is undertaken pursuant to Government Code, §2001.039. TREC will 
accept comments for 30 days following the publication of this notice in 
the Texas Register as to whether the reasons for adopting the sections 
under review continue to exist. Final consideration of this rules review 
is expected at the TREC meeting on April 28, 2014. 

Any questions or comments pertaining to this notice of intention to re-
view should be directed to Kerri Lewis, General Counsel, Texas Real 
Estate Commission. P.O. Box 12188, Austin, Texas 78711-2188 or 
emailed to general.counsel@trec.state.tx.us within 30 days of publica-
tion. 

During the review process, TREC may determine that a specific rule 
may need to be amended to further refine TREC's legal and policy con-
siderations; whether the rules reflect current TREC procedures; that no 
changes to a rule as currently in effect are necessary; or that a rule is 
no longer valid or applicable. Rules may also be combined or reduced 
for simplification and clarity when feasible. Readopted rules will be 
noted in the Texas Register's Rules Review section without publication 
of the text. Any proposed amendments or repeal of a rule or chapter as 
a result of the review will be published in the Proposed Rules section 
of the Texas Register and will be open for an additional 30-day public 
comment period prior to final adoption or repeal. 
TRD-201305016 
Kerri Lewis 
General Counsel 
Texas Real Estate Commission 
Filed: November 1, 2013 

Adopted Rule Reviews 
Texas Department of Agriculture 

Title 4, Part 1 

The Board of Directors (Board) of the Texas Agricultural Finance Au-
thority of the Texas Department of Agriculture, adopts the review of 4 
Texas Administrative Code (TAC) Chapter 28, concerning Texas Agri-
cultural Finance Authority, consisting of: Subchapter A, concerning Fi-
nancial Assistance Rules; Subchapter B, concerning Interest Rate Re-
duction Program; Subchapter C, concerning Agricultural Loan Guar-
antee Program; Subchapter D, concerning Young Farmer Interest Rate 
Reduction Rules; Subchapter E, concerning Young Farmer Grant Pro-
gram Rules; and Subchapter F, concerning Rules for Deposition and 
Refund of Assessment Fees, and readopts all sections in 4 TAC Chap-
ter 28, Subchapters A - F, along with the amendments proposed in the 
September 13, 2013, issue of the Texas Register (38 TexReg 5958). The 
Notice of Intent to Review was published in the September 13, 2013, 
issue of the Texas Register (38 TexReg 6043). No comments were re-
ceived on the Notice of Intent to Review. 

As part of the review process, the Board proposed amendments to 
Chapter 28, Subchapter A, §28.2 and §28.3; Subchapter B, §28.13; and 
Subchapter C, §28.29. The proposal was published in the Proposed 
Rules section of the September 13, 2013, issue of the Texas Register 
(38 TexReg 5958). No comments were received on the proposal. The 
proposal is adopted in this issue of the Texas Register. 

Section 2001.039 of the Texas Government Code requires state agen-
cies to review and consider for readoption each of their rules every four 
years. The review must include an assessment of whether the original 
justification for the rules continues to exist. The assessment of 4 TAC 
Chapter 28, Subchapters A - F, by the Board indicates that, with the 
exception of the adopted amendments to Subchapters A - C, the reason 
for readopting without changes all sections in Subchapters A - F con-
tinues to exist. 
TRD-201305017 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Filed: November 1, 2013 

Texas Department of Insurance, Division of Workers' 
Compensation 

Title 28, Part 2 

In accordance with the Texas Government Code §2001.039, the Texas 
Department of Insurance, Division of Workers' Compensation (Divi-
sion) considered readoption, revision, and repeal of all sections within 
28 TAC Chapter 144, Dispute Resolution. The notice of proposed rule 
review was published in the June 21, 2013, issue of the Texas Register, 
(38 TexReg 4007). 

The Division has determined that the reasoned justification to adopt the 
sections pursuant to Government Code §2001.033 continues to exist. 
The Division received no public comment on the sections within this 
chapter. Accordingly, the Division readopts the following rules in this 
chapter: 

Chapter 144. Dispute Resolution. 

§144.1. Authority and Duties of Arbitrators. 

§144.2. Ex Parte Communications. 

§144.3. Delivery of Copies of Documents. 

§144.4. Election to Engage in Arbitration. 

§144.5. Statement of Disputes. 
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♦ ♦ ♦ 

§144.6. Assignment of Arbitrator.
 

§144.7. Setting the Arbitration Proceeding.
 

§144.8. Expediting Procedures.
 

§144.9. Exchange of Evidence and Proposed Resolution.
 

§144.10. Stipulations, Agreements, and Settlements.
 

§144.11. Continuance.
 

§144.12. Failure to Attend Arbitration.
 

§144.13. Rights of Parties.
 

§144.14. Usual Order of Proceedings.
 

§144.15. Award of the Arbitrator.
 

§144.16. Requesting a Copy of the Record. 

This concludes the review of 28 TAC Chapter 144. Any proposed 
changes to the sections within 28 TAC Chapter 144 as a result of future 
reviews will be done in accordance with the Administrative Procedure 
Act which governs rule proposals and adoptions. 
TRD-201305099 
Dirk Johnson 
General Counsel 
Texas Department of Insurance, Division of Workers' Compensation 
Filed: November 5, 2013 
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♦ ♦ ♦ 

♦ ♦ ♦ 

Brazos Valley Council of Governments 
Notice of Release of Request for Quotes for Child Care 
Provider Training Services 
On November 1, 2013, the Workforce Solutions Brazos Valley Board 
(WSBVB) released a Request for Quotes (RFQ) for FY14 and FY15 
Child Care Provider Training Services. WSBVB is the Local Work-
force Development Board for the Brazos Valley Region. WSBVB is 
soliciting quotes for Speakers/Presenters to present training sessions 
during monthly seminars and conferences from January to November 
2014. The trainings are to be located at The Center for Regional Ser-
vices in Bryan, Texas. 

To view and download the RFQ go to www.bvjobs.org. The contact 
person for this procurement is Program Specialist, Jessica Lockhart, 
(979) 595-2800, or email Jessica.lockhart@bvcog.org. Difficulties 
downloading the RFQ document should be referred to Jessica Lock-
hart. 

ISSUE DATE: November 1, 2013. 

RESPONSE DEADLINE: December 2, 2013, 4:00 p.m. EST. 

Questions concerning this RFQ must be submitted in writing to Jes-
sica Lockhart at Jessica.Lockhart@bvcog.org or faxed to Jessica Lock-
hart's attention at (979) 595-2810. No questions will be accepted after 
November 15, 2013. Answers to submitted questions will be posted on 
the Board's website at www.bvjobs.org. 

WSBVB reserves the right to accept, reject, any or all applications re-
ceived, or to cancel or extend, in part or its entirety, this request for 
proposal. 

Workforce Solutions Brazos Valley is an equal opportunity employer 
and provides equal opportunity programs and services. Auxiliary aids 
are available upon request to disabled individuals. Relay Texas (800) 
735-2989, TDD (800) 735-2988 Voice, TTY (979) 595-2819. 
TRD-201304959 
Tom Wilkinson 
Executive Director 
Brazos Valley Council of Governments 
Filed: October 31, 2013 

Office of Consumer Credit Commissioner 
Notice of Rate Ceilings 
The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in 
§§303.003, 303.005, 303.009, Texas Finance Code. 

The weekly ceiling as prescribed by §303.003 and §303.009 
for the period of 11/11/13 - 11/17/13 is 18% for Con-
sumer1/Agricultural/Commercial2 credit through $250,000. 

The weekly ceiling as prescribed by §303.003 and §303.009 for the 
period of 11/11/13 - 11/17/13 is 18% for Commercial over $250,000. 

The monthly ceiling as prescribed by §303.005 and §303.0093 for the 
period of 11/01/13 - 11/30/13 is 18% for Consumer/Agricultural/Com-
mercial/credit through $250,000. 

The monthly ceiling as prescribed by §303.005 and §303.009 for the 
period of 11/01/13 - 11/30/13 is 18% for Commercial over $250,000. 
1 Credit for personal, family or household use. 
2 Credit for business, commercial, investment or other similar purpose. 
3 For variable rate commercial transactions only. 
TRD-201305105 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Filed: November 6, 2013 

Texas Commission on Environmental Quality 
Agreed Orders 
The Texas Commission on Environmental Quality (TCEQ, agency or 
commission) staff is providing an opportunity for written public com-
ment on the listed Agreed Orders (AOs) in accordance with Texas Wa-
ter Code (TWC), §7.075. TWC, §7.075 requires that before the com-
mission may approve the AOs, the commission shall allow the pub-
lic an opportunity to submit written comments on the proposed AOs. 
TWC, §7.075 requires that notice of the proposed orders and the op-
portunity to comment must be published in the Texas Register no later 
than the 30th day before the date on which the public comment pe-
riod closes, which in this case is December 16, 2013. TWC, §7.075 
also requires that the commission promptly consider any written com-
ments received and that the commission may withdraw or withhold 
approval of an AO if a comment discloses facts or considerations that 
indicate that consent is inappropriate, improper, inadequate, or incon-
sistent with the requirements of the statutes and rules within the com-
mission's jurisdiction or the commission's orders and permits issued in 
accordance with the commission's regulatory authority. Additional no-
tice of changes to a proposed AO is not required to be published if those 
changes are made in response to written comments. 

A copy of each proposed AO is available for public inspection at both 
the commission's central office, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-2545 and at the appli-
cable regional office listed as follows. Written comments about an AO 
should be sent to the enforcement coordinator designated for each AO 
at the commission's central office at P.O. Box 13087, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on December 16, 
2013. Written comments may also be sent by facsimile machine to the 
enforcement coordinator at (512) 239-2550. The commission enforce-
ment coordinators are available to discuss the AOs and/or the comment 
procedure at the listed phone numbers; however, TWC, §7.075 pro-
vides that comments on the AOs shall be submitted to the commission 
in writing. 

(1) COMPANY: Allegheny Development, LLC and Northshore Harbor 
Sewer Company, LLC; DOCKET NUMBER: 2013-0990-MWD-E; 
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IDENTIFIER: RN105384739; LOCATION: Corsicana, Navarro 
County; TYPE OF FACILITY: wastewater treatment facility; RULE 
VIOLATED: TWC, §26.121(a)(1) and 30 TAC §305.42(a), by failing 
to obtain authorization to discharge wastewater associated with a 
wastewater treatment facility; PENALTY: $11,250; Supplemental 
Environmental Project offset amount of $4,500 applied to Texas 
Association of Resource Conservation and Development Areas, In-
corporated; ENFORCEMENT COORDINATOR: Cheryl Thompson, 
(817) 588-5886; REGIONAL OFFICE: 2309 Gravel Drive, Fort 
Worth, Texas 76118-6951, (817) 588-5800. 

(2) COMPANY: Apache Corporation; DOCKET NUMBER: 
2013-1369-AIR-E; IDENTIFIER: RN106832959; LOCATION: 
Barnhart, Irion County; TYPE OF FACILITY: petroleum storage 
tank battery; RULE VIOLATED: 30 TAC §116.110(a) and Texas 
Health and Safety Code (THSC), §382.0518(a) and §382.085(b), by 
failing to obtain authorization to construct and operate a source of 
air emissions; and 30 TAC §122.121 and §122.130(b) and THSC, 
§382.054 and §382.085(b), by failing to obtain a federal operating 
permit; PENALTY: $10,098; ENFORCEMENT COORDINATOR: 
Rebecca Johnson, (361) 825-3423; REGIONAL OFFICE: 622 South 
Oakes, Suite K, San Angelo, Texas 76903-7013, (325) 655-9479. 

(3) COMPANY: BAKER HUGHES INCORPORATED; DOCKET 
NUMBER: 2013-1031-IWD-E; IDENTIFIER: RN105276042; LO-
CATION: Trinity, Trinity County; TYPE OF FACILITY: oil field 
services storage warehouse; RULE VIOLATED: 30 TAC §305.125(1) 
and Texas Pollutant Discharge Elimination System (TPDES) 
Multi-Sector General Permit (MSGP) Number TXR05V511, Part III 
Section C.1(c)(1), by failing to record effluent limitation monitoring 
results on a discharge monitoring report; 30 TAC §305.125(1) and 
TPDES MSGP Number TXR05V511, Part III Section A.4(d)(3), by 
failing to develop a maintenance program for structural controls in the 
storm water pollution prevention plan (SWP3); 30 TAC §305.125(1) 
and TPDES MSGP Number TXR05V511, Part III Section B.2(c), by 
failing to develop a routine inspection checklist that includes all of 
the required information; 30 TAC §305.125(1) and TPDES MSGP 
Number TXR05V511, Part III Section D.1(c), by failing to maintain a 
rain gauge on-site to determine when a qualifying storm event occurs; 
30 TAC §305.125(1) and TPDES MSGP Number TXR05V511, Part 
III Section B.5, by failing to conduct the annual comprehensive site 
compliance investigation for 2012; 30 TAC §305.125(1) and TPDES 
MSGP Number TXR05V511, Part III Section A.5(a)(1), by failing to 
maintain a copy of the Notice of Intent in the SWP3; TWC, §26.121(a) 
and TPDES MSGP Number TXR05V511, Part III Section A.4(b), 
by failing to prevent the unauthorized discharge of pollutants into or 
adjacent to water in the state; PENALTY: $5,743; ENFORCEMENT 
COORDINATOR: Lanae Foard, (512) 239-2554; REGIONAL OF-
FICE: 3870 Eastex Freeway, Beaumont, Texas 77703-1892, (409) 
898-3838. 

(4) COMPANY: Bollinger Texas City, L.P.; DOCKET NUMBER: 
2013-1375-IWD-E; IDENTIFIER: RN100218627; LOCATION: 
Texas City, Galveston County; TYPE OF FACILITY: wastewater 
treatment plant; RULE VIOLATED: Texas Pollutant Discharge Elim-
ination System (TPDES) Permit Number WQ0004824000, Effluent 
Limitations and Monitoring Requirements Numbers 1 and 2, 30 TAC 
§305.125(1) and TWC, §26.121(a)(1), by failing to comply with per-
mitted effluent limits; and TPDES Permit Number WQ0004824000, 
Monitoring and Reporting Requirements Number 1 and 30 TAC 
§305.125(1) and §319.4, by failing to submit complete monitoring 
results at the intervals specified in the permit; PENALTY: $4,400; EN-
FORCEMENT COORDINATOR: Jorge Ibarra, P.E., (817) 588-5890; 
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 
77023-1486, (713) 767-3500. 

(5) COMPANY: Chevron U.S.A. Incorporated; DOCKET NUM-
BER: 2013-1504-AIR-E; IDENTIFIER: RN100706811; LOCATION: 
Galena Park, Harris County; TYPE OF FACILITY: storage tank 
terminal; RULE VIOLATED: 30 TAC §122.143(4) and §122.146(1) 
and (2), Texas Health and Safety Code, §382.085(b), and Federal 
Operating Permit Number O3031, General Terms and Conditions, by 
failing to submit the permit compliance certification no later than 30 
days after the end of the certification period; PENALTY: $3,638; EN-
FORCEMENT COORDINATOR: Katie Hargrove, (512) 239-2569; 
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 
77023-1486, (713) 767-3500. 

(6) COMPANY: City of Detroit; DOCKET NUMBER: 2013-1345-
PWS-E; IDENTIFIER: RN101389831; LOCATION: Detroit, Red 
River County; TYPE OF FACILITY: public water supply; RULE 
VIOLATED: 30 TAC §290.271(b) and §290.274(a) and (c), by failing 
to mail or directly deliver one copy of the Consumer Confidence 
Report (CCR) to each bill paying customer by July 1 of each year 
and failed to submit to the TCEQ by July 1 of each year a copy of 
the annual CCR and certification that the CCR has been distributed 
to the customers of the facility and that the information in the CCR 
is correct and consistent with compliance monitoring data; and 30 
TAC §290.110(e)(4)(A) and (f)(3), by failing to timely submit a Dis-
infectant Level Quarterly Operating Report to the executive director 
each quarter by the tenth day of the month following the end of each 
quarter; PENALTY: $750; ENFORCEMENT COORDINATOR: Lisa 
Arneson, (512) 239-1160; REGIONAL OFFICE: 2916 Teague Drive, 
Tyler, Texas 75701-3734, (903) 535-5100. 

(7) COMPANY: City of Mertens; DOCKET NUMBER: 2013-1254-
PWS-E; IDENTIFIER: RN101401651; LOCATION: Mertens, Hill 
County; TYPE OF FACILITY: public water supply; RULE VIO-
LATED: 30 TAC §290.110(e)(4)(A) and (f)(3), by failing to timely 
submit a Disinfectant Level Quarterly Operating Report to the exec-
utive director each quarter by the tenth day of the month following 
the end of the quarter; and 30 TAC §290.271(b) and §290.274(a) 
and (c), by failing to timely mail or directly deliver one copy of the 
Consumer Confidence Report (CCR) to each customer by July 1 of 
each year and failed to timely submit to the TCEQ by July 1 of each 
year a copy of the annual CCR and certification that the CCR has been 
distributed to the customers of the facility and that the information in 
the CCR is correct and consistent with compliance monitoring data; 
PENALTY: $650; ENFORCEMENT COORDINATOR: Sam Keller, 
(512) 239-2678; REGIONAL OFFICE: 6801 Sanger Avenue, Suite 
2500, Waco, Texas 76710-7826, (254) 751-0335. 

(8) COMPANY: City of New Boston; DOCKET NUMBER: 
2013-1513-PWS-E; IDENTIFIER: RN101251940; LOCATION: New 
Boston, Bowie County; TYPE OF FACILITY: public water supply; 
RULE VIOLATED: 30 TAC §290.46(e)(4)(C) and Texas Health and 
Safety Code, §341.033(a), by failing to operate the facility under the 
direct supervision of at least two water works operators who hold 
a Class C or higher license; PENALTY: $255; ENFORCEMENT 
COORDINATOR: Abigail Lindsey, (512) 239-2576; REGIONAL OF-
FICE: 2916 Teague Drive, Tyler, Texas 75701-3734, (903) 535-5100. 

(9) COMPANY: EBELING WATER SUPPLY CORPORA-
TION; DOCKET NUMBER: 2013-1314-PWS-E; IDENTIFIER: 
RN101239846; LOCATION: Hale County; TYPE OF FACILITY: 
public water supply; RULE VIOLATED: 30 TAC §290.44(d)(4), by 
failing to provide accurate metering devices at each residential, com-
mercial or industrial service connection for the accumulation of water 
usage data; PENALTY: $1,020; ENFORCEMENT COORDINATOR: 
Katy Montgomery, (210) 403-4016; REGIONAL OFFICE: 5012 50th 
Street, Suite 100, Lubbock, Texas 79414-3421, (806) 796-7092. 

38 TexReg 8292 November 15, 2013 Texas Register 



(10) COMPANY: Finley Resources Incorporated; DOCKET NUM-
BER: 2013-1216-AIR-E; IDENTIFIER: RN106653322; LOCATION: 
Liberty, Liberty County; TYPE OF FACILITY: tank battery; RULE 
VIOLATED: 30 TAC §101.10(e) and Texas Health and Safety Code 
(THSC), §382.085(b), by failing to submit an emissions inventory 
report for the calendar year 2011; 30 TAC §106.8(c)(1) and (4) and 
THSC, §382.085(b), by failing to maintain a copy of each Permit 
by Rule applicable to the site and failed to maintain records of com-
plete emissions calculations; PENALTY: $2,250; ENFORCEMENT 
COORDINATOR: Katie Hargrove, (512) 239-2569; REGIONAL 
OFFICE:         
(713) 767-3500. 

(11) COMPANY: FW DRIVE IN BEER & GROCERY, INCORPO-
RATED; DOCKET NUMBER: 2013-1494-PST-E; IDENTIFIER: 
RN102648144; LOCATION: Fort Worth, Tarrant County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), 
by failing to monitor the underground storage tanks for releases at 
a frequency of at least once every month; PENALTY: $3,450; EN-
FORCEMENT COORDINATOR: Rebecca Boyett, (512) 239-2503; 
REGIONAL OFFICE: 2309 Gravel Drive, Fort Worth, Texas 
76118-6951, (817) 588-5800. 

(12) COMPANY: Happy Lucky Corporation dba Discount Gas 
Tobacco & Beverage; DOCKET NUMBER: 2013-1572-PST-E; 
IDENTIFIER: RN103733200; LOCATION: Greenville, Hunt County; 
TYPE OF FACILITY: convenience store with retail sales of gasoline; 
RULE VIOLATED: 30 TAC §334.49(a)(1) and TWC, §26.3475(d), 
by failing to provide corrosion protection for the underground storage 
tank system; PENALTY: $4,125; ENFORCEMENT COORDINA-
TOR: Margarita Dennis, (817) 588-5892; REGIONAL OFFICE: 2309 
Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 

(13) COMPANY: INEOS USA LLC; DOCKET NUMBER: 
2013-0999-AIR-E; IDENTIFIER: RN100238708; LOCATION: 
Alvin, Brazoria County; TYPE OF FACILITY: petrochemical manu-
facturing plant; RULE VIOLATED: 30 TAC §§101.20(2), 113.1090, 
and 122.143(4), Federal Operating Permit (FOP) Number O2327, 
Special Terms and Conditions (STC) Number 1.A, 40 Code of Federal 
Regulations (CFR) §63.6600(b), and Texas Health and Safety Code 
(THSC), §382.085(b), by failing to comply with the formaldehyde 
concentration limit of 580 parts per billion by volume dry basis at 15% 
oxygen; 30 TAC §122.143(4), FOP Number O2327, STC Number 
3.A(iv), and THSC, §382.085(b), by failing to conduct quarterly 
visible emissions observations for 51 stationary vents at the plant; 30 
TAC §122.143(4), FOP Number O2327, STC Number 18, and THSC, 
§382.085(b), by failing to conduct weekly visible emissions observa-
tions for the boilers and the co-generation unit; 30 TAC §§101.20(2), 
113.1090, and 122.143(4), FOP Number O2327, STC Number 1.A, 
40 CFR §63.6650(b), and THSC, §382.085(b), by failing to submit 
semi-annual compliance reports for the reciprocating internal combus-
tion engines; 30 TAC §§101.20(2), 113.1090, and 122.143(4), FOP 
Number O2327, STC Number 1.A, 40 CFR §63.6645(c), and THSC, 
§382.085(b), by failing to submit initial notifications within the speci-
fied time frame; 30 TAC §§101.20(2), 113.1090, and 122.143(4), FOP 
Number O2327, STC Number 1.A, 40 CFR §63.6645(h), and THSC, 
§382.085(b), by failing to submit a Notification of Compliance Status 
within the specified time frame; 30 TAC §101.20(2) and §122.143(4), 
FOP Number O2327, STC Number 1.A, 40 CFR §61.357(d)(2), and 
THSC, §382.085(b), by failing to submit a complete annual benzene 
report; and 30 TAC §§101.20(2), 113.1090, and 122.143(4), FOP 
Number O2327, STC Number 1.A, 40 CFR §63.6645(d) and THSC, 
§382.085(b), by failing to submit initial notifications within the spec-
ified time frame; PENALTY: $80,041; Supplemental Environmental 

5425 Polk Avenue, Suite H, Houston, Texas 77023-1486,

Project offset amount of $32,017 applied to Houston - Galveston 
Area Council; ENFORCEMENT COORDINATOR: Nadia Hameed, 
(713) 767-3629; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, 
Houston, Texas 77023-1486, (713) 767-3500. 

(14) COMPANY: JN Khan Corporation dba Clark Express; DOCKET 
NUMBER: 2013-1229-PST-E; IDENTIFIER: RN102715653; LO-
CATION: San Antonio, Bexar County; TYPE OF FACILITY: 
convenience store with retail sales of gasoline; RULE VIOLATED: 
30 TAC §334.49(a)(1) and TWC, §26.3475(d), by failing to provide 
corrosion protection for the underground storage tank (UST) system; 
and 30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), by failing 
to monitor the USTs for releases at a frequency of at least once every 
month; PENALTY: $7,500; ENFORCEMENT COORDINATOR: 
Harvey Wilson, (512) 239-0321; REGIONAL OFFICE: 14250 Judson 
Road, San Antonio, Texas 78233-4480, (210) 490-3096. 

(15) COMPANY: KAML Incorporated dba Mini Mart 110; DOCKET 
NUMBER: 2013-1483-PST-E; IDENTIFIER: RN102965001; LO-
CATION: Dickinson, Galveston County; TYPE OF FACILITY: 
convenience store with retail sales of gasoline; RULE VIOLATED: 
30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), by failing to 
monitor the underground storage tanks for releases at a frequency of 
at least once every month; PENALTY: $4,125; ENFORCEMENT 
COORDINATOR: David Carney, (512) 239-2583; REGIONAL 
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486, 
(713) 767-3500. 

(16) COMPANY: Liebrum Properties LLC (Field Citation); DOCKET 
NUMBER: 2013-1974-WQ-E; IDENTIFIER: RN106879752; LOCA-
TION: Nacogdoches, Nacogdoches County; TYPE OF FACILITY: 
land development; RULE VIOLATED: 30 TAC §281.25(a)(4), by fail-
ing to obtain a Construction General Permit (storm water); PENALTY: 
$875; ENFORCEMENT COORDINATOR: Harvey Wilson, (512) 
239-0321; REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont, 
Texas 77703-1892, (409) 898-3838. 

(17) COMPANY: Louie Koonce; DOCKET NUMBER: 2013-1007-
PWS-E; IDENTIFIER: RN102679537; LOCATION: Midland, Mid-
land County; TYPE OF FACILITY: public water supply; RULE VIO-
LATED: 30 TAC §290.122(c)(2)(A), by failing to provide public notifi-
cation regarding the failure to conduct routine coliform monitoring dur-
ing the months of March and July 2011; 30 TAC §290.109(c)(4)(C), by 
failing to notify the wholesale system within 24 hours of being notified 
of a coliform-positive distribution sample; 30 TAC §290.122(c)(2)(A) 
by failing to provide public notification regarding the failure to conduct 
increased coliform monitoring during the month of April 2012; 30 TAC 
§290.106(e), by failing to provide the results of annual nitrate sampling 
to the executive director for the 2012 reporting period; and 30 TAC 
§290.109(c)(2)(A)(i) and Texas Health and Safety Code, §341.033(d), 
by failing to collect routine distribution water samples for coliform 
analysis for the month of January 2013; PENALTY: $606; ENFORCE-
MENT COORDINATOR: Jim Fisher, (512) 239-2537; REGIONAL 
OFFICE: 9900 West IH-20, Suite 100, Midland, Texas 79706, (432) 
570-1359. 

(18) COMPANY: M SIDDIQI & SON's, INCORPORATED dba 
B-Z Shop 2; DOCKET NUMBER: 2013-1214-PST-E; IDENTI-
FIER: RN101431781; LOCATION: Dallas, Dallas County; TYPE 
OF FACILITY: convenience store with retail sales of gasoline; 
RULE VIOLATED: 30 TAC §115.245(2) and Texas Health and 
Safety Code, §382.085(b), by failing to verify proper operation of 
the Stage II equipment at least once every 12 months; PENALTY: 
$3,735; ENFORCEMENT COORDINATOR: Michael Meyer, (512) 
239-4492; REGIONAL OFFICE: 2309 Gravel Drive, Fort Worth, 
Texas 76118-6951, (817) 588-5800. 
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(19) COMPANY: Mahmoud A. Alrafati dba Horizon Grocery 
#2; DOCKET NUMBER: 2013-1200-PST-E; IDENTIFIER: 
RN101812337; LOCATION: San Antonio, Bexar County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.50(b)(2) and TWC, §26.3475(a), by failing 
to provide release detection for the pressurized piping associated with 
the underground storage tank system; PENALTY: $2,943; ENFORCE-
MENT COORDINATOR: Jason Fraley, (512) 239-2552; REGIONAL 
OFFICE: 14250 Judson Road, San Antonio, Texas 78233-4480, (210) 
490-3096. 

(20) COMPANY: MEMORIAL CAR CARE CENTER, INCORPO-
RATED; DOCKET NUMBER: 2012-1307-PST-E; IDENTIFIER: 
RN100526466; LOCATION: Houston, Harris County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), by 
failing to monitor the underground storage tanks (USTs) for releases at 
a frequency of at least once every month; and 30 TAC §334.50(b)(2) 
and TWC, §26.3475(a) by failing to provide release detection for 
the pressurized piping associated with the UST system; PENALTY: 
$6,900; ENFORCEMENT COORDINATOR: Jacquelyn Green, (512) 
239-2587; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Hous-
ton, Texas 77023-1486, (713) 767-3500. 

(21) COMPANY: Moss Bluff Hub, LLC; DOCKET NUMBER: 
2013-1502-AIR-E; IDENTIFIER: RN100217256; LOCATION: Lib-
erty, Liberty County; TYPE OF FACILITY: natural gas storage plant; 
RULE VIOLATED: 30 TAC §117.310(c)(1) and Texas Health and 
Safety Code, §382.085(b), by failing to comply with the concentration 
limit of 400 parts per million by volume at 3% oxygen for carbon 
monoxide; PENALTY: $5,850; ENFORCEMENT COORDINATOR: 
Jessica Schildwachter, (512) 239-2617; REGIONAL OFFICE: 5425 
Polk Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500. 

(22) COMPANY: Patrick B. Kelly and Hunter Media, L.L.C.; 
DOCKET NUMBER: 2013-1458-EAQ-E; IDENTIFIER: 
RN106666043; LOCATION: New Braunfels, Comal County; TYPE 
OF FACILITY: three warehouse buildings; RULE VIOLATED: 
30 TAC §213.4(a)(1), by failing to obtain approval of a Water 
Pollution Abatement Plan prior to beginning a regulated activity 
over the Edwards Aquifer Recharge Zone; PENALTY: $937; 
ENFORCEMENT COORDINATOR: Remington Burklund, (512) 
239-2611; REGIONAL OFFICE: 14250 Judson Road, San Antonio, 
Texas 78233-4480, (210) 490-3096. 

(23) COMPANY: Payan's Fuel Center, Incorporated; DOCKET NUM-
BER: 2013-1557-AIR-E; IDENTIFIER: RN102865052; LOCATION: 
El Paso, El Paso County; TYPE OF FACILITY: gas station; RULE 
VIOLATED: 30 TAC §115.252(2) and Texas Health and Safety Code, 
§382.085(b), by failing to comply with the maximum Reid Vapor Pres-
sure requirement of 7.0 pounds per square inch absolute during the 
control period of June 1 - September 16; PENALTY: $1,500; EN-
FORCEMENT COORDINATOR: Katie Hargrove, (512) 239-2569; 
REGIONAL OFFICE: 401 East Franklin Avenue, Suite 560, El Paso, 
Texas 79901-1206, (915) 834-4949. 

(24) COMPANY: Rodriguez Chavez Corporation; DOCKET NUM-
BER: 2013-1341-AIR-E; IDENTIFIER: RN103948014; LOCATION: 
Houston, Harris County; TYPE OF FACILITY: metal fabrication site; 
RULE VIOLATED: 30 TAC §116.110(a) and Texas Health and Safety 
Code, §382.0518(a) and §382.085(b), by failing to obtain authoriza-
tion to operate a metal fabricating facility; PENALTY: $2,000; EN-
FORCEMENT COORDINATOR: Katie Hargrove, (512) 239-2569; 
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 
77023-1486, (713) 767-3500. 

(25) COMPANY: RURAL BARDWELL WATER SUPPLY CORPO-
RATION; DOCKET NUMBER: 2013-1267-MLM-E; IDENTIFIER: 
RN101454015 and RN101196590; LOCATION: Ennis, Ellis County; 
TYPE OF FACILITY: public water supply; RULE VIOLATED: 
30 TAC §291.93(3) and TWC, §13.139(d), by failing to submit to 
the executive director a planning report that clearly explains how 
the retail public utility will provide the expected service demands 
to the remaining areas within the boundaries of its certificated area 
when the facility has reached 85% of its capacity; and 30 TAC 
§290.45(b)(1)(c)(i) and Texas Health and Safety Code, §341.0315(c), 
by failing to provide a total well capacity of 0.6 gallons per minute per 
connection; PENALTY: $209; ENFORCEMENT COORDINATOR: 
Jim Fisher, (512) 239-2537; REGIONAL OFFICE: 2309 Gravel 
Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 

(26) COMPANY: SIGNOR Logistics, LP dba The Studios; DOCKET 
NUMBER: 2013-1490-PWS-E; IDENTIFIER: RN106526783; LO-
CATION: Dimmit County; TYPE OF FACILITY: public water supply; 
RULE VIOLATED: 30 TAC §290.39(e)(1) and (h)(1) and Texas 
Health and Safety Code, §341.035(a), by failing to submit plans 
and specifications to the executive director for review and approval 
prior to the establishment of a new public water supply; 30 TAC 
§290.41(c)(3)(A), by failing to submit well completion data for review 
and approval prior to placing a well into service as a public water sup-
ply source; PENALTY: $105; ENFORCEMENT COORDINATOR: 
Jim Fisher, (512) 239-2537; REGIONAL OFFICE: 707 East Calton 
Road, Suite 304, Laredo, Texas 78041-3887, (956) 791-6611. 

(27) COMPANY: Suntex Marinas, LLC; DOCKET NUMBER: 2013-
1313-WQ-E; IDENTIFIER: RN106411382; LOCATION: Fort Worth, 
Tarrant County; TYPE OF FACILITY: maintenance and repair facility 
for recreational watercraft; RULE VIOLATED: 30 TAC §281.25(a)(4) 
and 40 Code of Federal Regulations §122.26(c), by failing to obtain 
authorization to discharge storm water associated with industrial activ-
ities under Texas Pollutant Discharge Elimination System Multi-Sector 
General Permit Number TXR050000; PENALTY: $1,312; ENFORCE-
MENT COORDINATOR: Remington Burklund, (512) 239-2611; RE-
GIONAL OFFICE: 2309 Gravel Drive, Fort Worth, Texas 76118-6951, 
(817) 588-5800. 

(28) COMPANY: The Estate of Patrick Gene Chapman, Sr. and Cather-
ine Naomi Wylie, Administratrix; DOCKET NUMBER: 2013-0989-
MWD-E; IDENTIFIER: RN101520237; LOCATION: Crosby, Harris 
County; TYPE OF FACILITY: wastewater treatment facility; RULE 
VIOLATED: TWC, §26.121(a)(1), 30 TAC §305.64(b), and Texas Pol-
lutant Discharge Elimination System Permit Number WQ0013964001, 
Permit Conditions Number 5, by failing to obtain authorization prior 
to operating a wastewater treatment plant; PENALTY: $3,375; EN-
FORCEMENT COORDINATOR: Jacquelyn Green, (512) 239-2587; 
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 
77023-1486, (713) 767-3500. 

(29) COMPANY: U.S. Silica Company; DOCKET NUMBER: 
2013-1261-AIR-E; IDENTIFIER: RN100215672; LOCATION: 
Kosse, Limestone County; TYPE OF FACILITY: sand and clay min-
ing and processing plant; RULE VIOLATED: 30 TAC §122.143(4) 
and §122.146(2), Texas Health and Safety Code (THSC), §382.085(b), 
and Federal Operating Permit (FOP) Number O1044, General Terms 
and Conditions (GTC), by failing to submit a Permit Compliance Cer-
tification no later than 30 days from the end of the certification period; 
30 TAC §122.143(4) and §122.145(2)(A), THSC, §382.085(b), and 
FOP Number O1044, GTC, by failing to report all instances of devia-
tions; and 30 TAC §122.143(4) and §122.144(1), THSC, §382.085(b), 
and FOP Number O1044, Special Terms and Conditions Number 6, 
by failing to maintain records; PENALTY: $11,251; Supplemental 
Environmental Project offset amount of $4,500 applied to Texas PTA 

38 TexReg 8294 November 15, 2013 Texas Register 



♦ ♦ ♦ 

- Clean School Buses; ENFORCEMENT COORDINATOR: Heather 
Podlipny, (512) 239-2603; REGIONAL OFFICE: 6801 Sanger Av-
enue, Suite 2500, Waco, Texas 76710-7826, (254) 751-0335. 

(30) COMPANY: United Petroleum Transports, Incorporated; 
DOCKET NUMBER: 2013-1532-AIR-E; IDENTIFIER: 
RN103894564; LOCATION: El Paso, El Paso County; TYPE OF 
FACILITY: petroleum transporting facility; RULE VIOLATED: 30 
TAC §115.252(2) and Texas Health and Safety Code, §382.085(b), by 
failing to comply with the maximum Reid Vapor Pressure requirement 
of 7.0 pounds per square inch absolute during the control period 
of June 1 - September 16; PENALTY: $1,375; ENFORCEMENT 
COORDINATOR: Katie Hargrove, (512) 239-2569; REGIONAL 
OFFICE: 401 East Franklin Avenue, Suite 560, El Paso, Texas 
79901-1206, (915) 834-4949. 
TRD-201305090 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: November 5, 2013 

Enforcement Orders 
An agreed order was entered regarding Horizon Regional Municipal 
Utility District, Docket No. 2012-1152-IWD-E on October 24, 2013 
assessing $6,562 in administrative penalties with $1,312 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Cheryl Thompson, Enforcement Coordinator at (817) 925-
9336, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding City of La Joya, Docket No. 
2012-2521-PWS-E on October 24, 2013 assessing $548 in administra-
tive penalties with $109 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Katy Montgomery, Enforcement Coordinator at (210) 403-
4016, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding ELM RIDGE WATER COM-
PANY, INC., Docket No. 2013-0280-MLM-E on October 24, 2013 
assessing $4,750 in administrative penalties with $950 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Katy Montgomery, Enforcement Coordinator at (210) 403-
4016, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Magellan Terminals Holdings, 
L.P., Docket No. 2013-0305-AIR-E on October 24, 2013 assessing 
$2,525 in administrative penalties with $505 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Amancio Gutierrez, Enforcement Coordinator at (512) 239-
3921, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Jessie W. Sloan dba L E Kwik 
Stop, Docket No. 2013-0378-PWS-E on October 24, 2013 assessing 
$1,628 in administrative penalties with $325 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Jim Fisher, Enforcement Coordinator at (512) 239-2537, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Vinookumar Patel dba Cracker 
Barrel 4, Docket No. 2013-0530-PST-E on October 24, 2013 assessing 
$3,879 in administrative penalties with $775 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Clinton Sims, Enforcement Coordinator at (512) 239-6933, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding GOLDEN ERA, INC. dba Ferry 
Shell, Docket No. 2013-0567-PST-E on October 24, 2013 assessing 
$5,818 in administrative penalties with $1,163 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Clinton Sims, Enforcement Coordinator at (512) 239-6933, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding City of Georgetown, Docket 
No. 2013-0584-EAQ-E on October 24, 2013 assessing $5,813 in ad-
ministrative penalties with $1,162 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Jorge Ibarra, P.E., Enforcement Coordinator at (817) 588-
5890, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Federal Bureau of Prisons, 
Docket No. 2013-0616-PWS-E on October 24, 2013 assessing $650 
in administrative penalties with $130 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Christopher Bost, Enforcement Coordinator at (512) 239-
4575, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding S & Y, Inc., Docket No. 2013-
0617-PST-E on October 24, 2013 assessing $3,375 in administrative 
penalties with $675 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting David Carney, Enforcement Coordinator at (512) 239-2583, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Great Southern Wood - Colum-
bus, Inc., Docket No. 2013-0633-PST-E on October 24, 2013 assessing 
$5,130 in administrative penalties with $1,026 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting John Fennell, Enforcement Coordinator at (512) 239-2616, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Sandra West dba Home on the 
Range RV Park and Shrimpy's Restaurant, Docket No. 2013-0641-
PWS-E on October 24, 2013 assessing $413 in administrative penalties 
with $82 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Michaelle Garza, Enforcement Coordinator at (210) 403-
4076, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding City of Paducah, Docket No. 
2013-0663-PWS-E on October 24, 2013 assessing $1,130 in adminis-
trative penalties with $226 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Sam Keller, Enforcement Coordinator at (512) 239-2678, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
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An agreed order was entered regarding Aalmin Corporation dba Maxi 
Mart, Docket No. 2013-0710-PST-E on October 24, 2013 assessing 
$3,375 in administrative penalties with $675 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Jason Fraley, Enforcement Coordinator at (512) 239-2552, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Airgas Specialty Gases, Inc., 
Docket No. 2013-0742-AIR-E on October 24, 2013 assessing $2,813 
in administrative penalties with $562 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Heather Podlipny, Enforcement Coordinator at (512) 239-
2603, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Maria P. Hernandez dba Bryan 
Food Stop, Docket No. 2013-0744-PST-E on October 24, 2013 assess-
ing $2,813 in administrative penalties with $562 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Thomas Greimel, Enforcement Coordinator at (512) 239-
5690, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding PALO DURO SERVICE COM-
PANY, INC. dba Glider Base Estates PWS, Docket No. 2013-0802-
PWS-E on October 24, 2013 assessing $800 in administrative penal-
ties with $160 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Sam Keller, Enforcement Coordinator at (512) 239-2678, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Texas Department of Trans-
portation, Docket No. 2013-0862-PST-E on October 24, 2013 assess-
ing $3,750 in administrative penalties with $750 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Jason Fraley, Enforcement Coordinator at (512) 239-2552, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Mission Consolidated Indepen-
dent School District, Docket No. 2013-0887-PST-E on October 24, 
2013 assessing $7,500 in administrative penalties with $1,500 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Jill Russell, Enforcement Coordinator at (512) 239-4564, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding UNION CARBIDE CORPO-
RATION, Docket No. 2013-0906-PWS-E on October 24, 2013 assess-
ing $309 in administrative penalties with $61 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Sam Keller, Enforcement Coordinator at (512) 239-2678, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding FIFTY TOES, INC. dba Preston 
Center Convenience Store, Docket No. 2013-0944-PST-E on October 
24, 2013 assessing $3,504 in administrative penalties with $700 de-
ferred. 

Information concerning any aspect of this order may be obtained by 
contacting Margarita Dennis, Enforcement Coordinator at (817) 588-

5892, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding N.A.S.A. Enterprises, Inc. dba 
Sweeny Stop, Docket No. 2013-1133-PST-E on October 24, 2013 as-
sessing $3,375 in administrative penalties with $675 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting David Carney, Enforcement Coordinator at (512) 239-2583, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding City of Queen City, Docket 
No. 2010-1244-MLM-E on October 25, 2013 assessing $81,400 in 
administrative penalties. 

Information concerning any aspect of this order may be obtained 
by contacting Heather Brister, Enforcement Coordinator at (254) 
761-3034, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding Jose Garcia, Docket No. 2011-
2285-MSW-E on October 25, 2013 assessing $15,000 in administrative 
penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Rudy Calderon, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding FLETCHER ANIMAL 
CLINIC, P.C. and Donald S. Fletcher, dba Cattail Creek Mobile Home 
Park, Docket No. 2012-1237-PWS-E on October 25, 2013 assessing 
$5,070 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Jennifer Cook, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Leo Graves dba Graves Tire 
Service, Docket No. 2012-1480-MLM-E on October 25, 2013 assess-
ing $4,000 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Rudy Calderon, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding Joel S. Mattson dba Buttermans 
Grill, Docket No. 2012-2374-PST-E on October 25, 2013 assessing 
$21,144 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting David Terry, Staff Attorney at (512) 239-3400, Texas Com-
mission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding G Jubilee Enterprises, Inc. dba 
Short Stop, Docket No. 2012-2629-PST-E on October 25, 2013 assess-
ing $10,596 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Phillip M. Goodwin, P.G., Staff Attorney at (512) 239-3400, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding City of Sadler, Docket No. 
2012-2638-MWD-E on October 25, 2013 assessing $26,250 in admin-
istrative penalties with $5,250 deferred. 
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Information concerning any aspect of this order may be obtained by 
contacting Christopher Bost, Enforcement Coordinator at (512) 239-
4575, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding City of Dodd City, Docket No. 
2012-2670-MWD-E on October 25, 2013 assessing $45,325 in admin-
istrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Remington Burklund, Enforcement Coordinator at (512) 
239-2611, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding PRODUCERS COOPERA-
TIVE ELEVATOR, Docket No. 2012-2698-PST-E on October 25, 
2013 assessing $7,944 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Phillip M. Goodwin, P.G., Staff Attorney at (512) 239-3400, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Tom Click dba TBC Recy-
cle Services and Transport, and Amanda Click, Docket No. 2013-
0057-MSW-E on October 25, 2013 assessing $15,750 in administra-
tive penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Kari L. Gilbreth, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding OCHO NLSS MG CORPORA-
TION dba Sam's Food Mart 4, Docket No. 2013-0105-PST-E on Octo-
ber 25, 2013 assessing $9,693 in administrative penalties with $1,938 
deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Theresa Stephens, Enforcement Coordinator at (512) 239-
2540, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding R & S Brothers LLC dba Dis-
count Self Service 2, Docket No. 2013-0108-PST-E on October 25, 
2013 assessing $59,850 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Jacquelyn Boutwell, Staff Attorney at (512) 239-3400, 
Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding LAKE LIVINGSTON WA-
TER SUPPLY AND SEWER SERVICE CORPORATION, Docket No. 
2013-0139-PWS-E on October 25, 2013 assessing $1,464 in adminis-
trative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Katy Montgomery, Enforcement Coordinator at (210) 403-
4016, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding MSSS ENTERPRISES INC. 
dba S K Food Mart, Docket No. 2013-0190-PST-E on October 25, 
2013 assessing $8,881 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Joel Cordero, Staff Attorney at (512) 239-3400, Texas Com-
mission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding City of Kingsville, Docket No. 
2013-0223-MWD-E on October 25, 2013 assessing $10,318 in admin-
istrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Nicholas Nevid, Enforcement Coordinator at (512) 239-
2612, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Motiva Enterprises LLC, 
Docket No. 2013-0304-AIR-E on October 25, 2013 assessing $22,500 
in administrative penalties with $4,500 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Rebecca Johnson, Enforcement Coordinator at (361) 825-
3423, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding D & D INTERNATIONAL, 
INC. dba Handi Stop 86, Docket No. 2013-0395-PST-E on October 
25, 2013 assessing $18,850 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Phillip M. Goodwin, P.G., Staff Attorney at (512) 239-3400, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding FRP Storage Solutions Co., 
Docket No. 2013-0405-AIR-E on October 25, 2013 assessing $18,750 
in administrative penalties with $3,750 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Rachel Bekowies, Enforcement Coordinator at (512) 239-
2608, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding CITGO Refining and Chemicals 
Company L.P., Docket No. 2013-0411-AIR-E on October 25, 2013 
assessing $8,000 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Rebecca Johnson, Enforcement Coordinator at (361) 825-
3423, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding SR & East Texas Journey, LLC 
dba One Stop, Docket No. 2013-0528-PST-E on October 25, 2013 
assessing $8,375 in administrative penalties with $1,675 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Steven Van Landingham, Enforcement Coordinator at 
(512) 239-5717, Texas Commission on Environmental Quality, P.O. 
Box 13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding City of Rockdale, Docket No. 
2013-0555-MWD-E on October 25, 2013 assessing $8,250 in admin-
istrative penalties with $1,650 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Jacquelyn Green, Enforcement Coordinator at (512) 239-
2587, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Valero Refining-Texas, L.P., 
Docket No. 2013-0588-AIR-E on October 25, 2013 assessing $7,938 
in administrative penalties with $1,587 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Amancio Gutierrez, Enforcement Coordinator at (512) 239-
3921, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
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An agreed order was entered regarding HANK'S CLEAN-UP & 
ROLL-OFF SERVICE, INC., Docket No. 2013-0610-PST-E on 
October 25, 2013 assessing $9,508 in administrative penalties with 
$1,901 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Judy Kluge, Enforcement Coordinator at (817) 588-5825, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Rickey Repka and Barbara 
Repka dba Repka's Grocery, Docket No. 2013-0637-PWS-E on Oc-
tober 25, 2013 assessing $1,483 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Sam Keller, Enforcement Coordinator at (512) 239-2678, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding City of Brenham, Docket No. 
2013-0741-MWD-E on October 25, 2013 assessing $9,788 in admin-
istrative penalties with $1,957 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Jill Russell, Enforcement Coordinator at (512) 239-4564, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding DCP Midstream, LP, Docket 
No. 2013-0760-AIR-E on October 25, 2013 assessing $37,500 in ad-
ministrative penalties with $7,500 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Jessica Schildwachter, Enforcement Coordinator at (512) 
239-2617, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding City of Southside Place, Docket 
No. 2013-0768-PWS-E on October 25, 2013 assessing $145 in admin-
istrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Sam Keller, Enforcement Coordinator at (512) 239-2678, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding City of Austin, Docket No. 
2013-0794-MWD-E on October 25, 2013 assessing $9,375 in admin-
istrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Remington Burklund, Enforcement Coordinator at (512) 
239-2611, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding City of Star Harbor, Docket No. 
2013-0827-PWS-E on October 25, 2013 assessing $305 in administra-
tive penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Lisa Westbrook, Enforcement Coordinator at (512) 239-
1160, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Michael A. Lewis dba Los 
Paisanos Rural Trash Service, Docket No. 2013-0837-MLM-E on Oc-
tober 25, 2013 assessing $9,113 in administrative penalties with $1,822 
deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Keith Frank, Enforcement Coordinator at (512) 239-1203, 

Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
TRD-201305103 
Bridget C. Bohac 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: November 6, 2013 

Notice of Application and Opportunity to Request a Public 
Meeting for a New Municipal Solid Waste Facility 

Application. 130 Environmental Park, LLC, 132 Riverstone Terrace, 
Suite 103, Canton, GA 30114, has applied to the Texas Commission on 
Environmental Quality (TCEQ) for proposed Registration No. 40269, 
to construct and operate a Type V municipal solid waste transfer sta-
tion. The proposed facility, 130 Environmental Park Transfer Station 
will be located North of FM 1185, between U.S. Highway 183 and 
Homanville Trail, in Caldwell County. The Applicant is requesting au-
thorization to transfer and recycle construction and demolition waste. 
The registration application is available for viewing and copying at the 
Dr. Eugene Clark Library, 217 S. Main St., Lockhart, Texas and may be 
viewed online at http://www.biggsandmathews.com/permits.php. The 
following link to an electronic map of the site or facility's general 
location is provided as a public courtesy and is not part of the ap-
plication or notice: http://www.tceq.texas.gov/assets/public/hb610/in-
dex.html?lat=29.968003&lng=-97.66777&zoom=12&type=r. For ex-
act location, refer to application. 

Public Comment/Public Meeting. Written public comments or written 
requests for a public meeting must be submitted to the Office of Chief 
Clerk at the address included in the information section below. If a 
public meeting is held, comments may be made orally at the meeting or 
submitted in writing by the close of the public meeting. A public meet-
ing will be held by the executive director if requested by a member of 
the legislature who represents the general area where the development 
is to be located or if there is a substantial public interest in the proposed 
development. The purpose of the public meeting is for the public to 
provide input for consideration by the commission and for the appli-
cant and the commission staff to provide information to the public. A 
public meeting is not a contested case hearing. The executive director 
will review and consider public comments and written requests for a 
public meeting submitted during the comment period. The comment 
period shall begin on the date this notice is published and end 60 cal-
endar days after this notice is published. The comment period shall be 
extended to the close of any public meeting. The executive director is 
not required to file a response to comments. 

Executive Director Action. The executive director shall, after review 
of an application for registration, determine if the application will be 
approved or denied in whole or in part. If the executive director acts on 
an application, the chief clerk shall mail or otherwise transmit notice 
of the action and an explanation of the opportunity to file a motion to 
overturn the executive director's decision. The chief clerk shall mail 
this notice to the owner and operator, the public interest counsel, to 
adjacent landowners as shown on the required land ownership map and 
landowners list, and to other persons who timely filed public comment 
in response to public notice. Not all persons on the mailing list for this 
notice will receive the notice letter from the Office of the Chief Clerk. 

Information. Written public comments or requests to be placed on 
the permanent mailing list for this application should be submitted 
to the Office of the Chief Clerk mail code MC 105, TCEQ, P.O. 
Box 13087, Austin, TX 78711-3087 or electronically submitted to 
http://www10.tceq.state.tx.us/epic/ecmnts/. If you choose to com-
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municate with the TCEQ electronically, please be aware that your 
e-mail address, like your physical mailing address, will become part 
of the agency's public record. For information about this application 
or the registration process, individual members of the general public 
may call the TCEQ Public Education Program at 1-800-687-4040. 
General information regarding the TCEQ can be found at our web 
site at www.tceq.texas.gov. Further information may also be obtained 
from 130 Environmental Park, LLC at the address stated above or by 
calling Ernest Kaufmann, President and Manager, at (770) 720-2717. 
TRD-201305102 
Bridget C. Bohac 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: November 6, 2013 

Notice of Proposed Amendment and Renewal of a General 
Permit Authorizing the Discharge of Wastewater and 
Stormwater from Quarries in the John Graves Scenic Riverway 

The Texas Commission on Environmental Quality (TCEQ) proposes 
to amend and renew Texas Pollutant Discharge Elimination System 
(TPDES) Permit No. TXG500000, a general permit authorizing dis-
charges of process wastewater, mine dewatering, stormwater associ-
ated with industrial activity, construction stormwater, and certain non-
stormwater discharges from quarries located greater than one mile from 
a water body within a water quality protection area in the John Graves 
Scenic Riverway. The John Graves Scenic Riverway is that portion of 
the Brazos River Basin and its contributing watershed located down-
stream of the Morris Shepard Dam on the Possum Kingdom Reservoir 
in Palo Pinto County, Texas, and extending to the county line between 
Parker and Hood Counties, Texas. This general permit has been de-
veloped to comply with Texas Water Code (TWC), Chapter 26, Sub-
chapter M and 30 Texas Administrative Code (TAC) Chapter 311, Sub-
chapter H, resulting from passage of Senate Bill 1354 of the 79th Leg-
islature, 2005. Specifically, TWC, §26.553(b) requires quarries greater 
than one mile from a water body to obtain a general permit. General 
permits are authorized by TWC, §26.040. 

PROPOSED GENERAL PERMIT. The executive director has pre-
pared a draft renewal with amendments to the existing general permit 
that authorizes discharges of process wastewater, mine dewatering, 
stormwater associated with industrial activity, construction stormwa-
ter, and certain non-stormwater discharges from quarries located 
greater than one mile from a water body within a water quality protec-
tion area in the John Graves Scenic Riverway. The proposed changes 
to the general permit are included in the proposed general permit and 
described in the fact sheet. 

The proposed general permit requires quarries located greater than one 
mile from a water body that is within a water quality protection area in 
the John Graves Scenic Riverway to submit a Notice of Intent, Pollu-
tion Prevention Plan, Restoration Plan, and proof of financial assurance 
for Restoration to obtain authorization for discharge. The proposed 
general permit specifies the circumstances under which the executive 
director may require a quarry, otherwise eligible for authorization un-
der this general permit, to apply for an individual TPDES/Texas Land 
Application Permit. No significant degradation of high quality waters 
is expected and existing uses will be maintained and protected. 

The executive director has reviewed this action for consistency with the 
goals and policies of the Texas Coastal Management Program (CMP) 
according to General Land Office regulations and has determined that 
the action is consistent with applicable CMP goals and policies. 

A copy of the proposed general permit and fact sheet are available for 
viewing and copying at the TCEQ Office of the Chief Clerk located 
at the TCEQ's Austin office, at 12100 Park 35 Circle, Building F, 
Austin, Texas 78753. These documents are also available at the 
TCEQ's Dallas/Fort Worth Region 4 Office, located at 2309 Gravel 
Drive in Fort Worth, Texas 76118 and on the TCEQ website at: 
http://www.tceq.texas.gov/permitting/wastewater/general/jgsrquar-
ries.html. 

PUBLIC COMMENT AND PUBLIC MEETING. You may submit 
public comments or request a public meeting about this proposed gen-
eral permit. The purpose of a public meeting is to provide the oppor-
tunity to submit written or oral comments or to ask questions about 
the proposed general permit. Generally, the TCEQ will hold a public 
meeting if the executive director determines that there is a significant 
degree of public interest in the proposed general permit or if requested 
by a local legislator. A public meeting is not a contested case hearing. 

Written public comments must be received by the Office of the Chief 
Clerk, MC 105, TCEQ, P.O. Box 13087, Austin, Texas 78711-3087 or 
electronically at www.tceq.texas.gov/about/comments.html within 30 
days from the date this notice is published in the Texas Register. 

APPROVAL PROCESS. After the comment period, the executive di-
rector will consider all the public comments and prepare a written re-
sponse. The response will be filed with the TCEQ Office of the Chief 
Clerk at least ten days before the scheduled commission meeting when 
the commission will consider approval of the general permit. The com-
mission will consider all public comments in making its decision and 
will either adopt the executive director's response or prepare its own 
response to the comments. The commission will issue its written re-
sponse on the general permit at the same time the commission issues or 
denies the general permit. A copy of any issued general permit and re-
sponse to comments will be made available to the public for inspection 
at the agency's Austin and regional offices. A notice of the commission-
ers' action on the proposed general permit and a copy of its response to 
comments will be mailed to each person who made a comment. Also, 
a notice of the commission's action on the proposed general permit and 
the text of its response to comments will be published in the Texas Reg-
ister. 

MAILING LISTS. In addition to submitting public comments, you may 
ask to be placed on a mailing list to receive future public notices mailed 
by the Office of the Chief Clerk. You may request to be added to: 
1) the mailing list for this specific general permit; 2) the permanent 
mailing list for a specific applicant name and permit number; and 3) 
the permanent mailing list for a specific county. Clearly specify the 
mailing lists to which you wish to be added and send your request to the 
TCEQ Office of the Chief Clerk at the address previously mentioned. 
Unless you otherwise specify, you will be included only on the mailing 
list for this specific general permit. 

INFORMATION. If you need more information about the proposed 
general permit or the permitting process, please call the TCEQ Public 
Education Program, toll free, at 1-800-687-4040. General information 
about the TCEQ can be found at our Web site at: www.tceq.texas.gov. 

Further information may also be obtained by calling the TCEQ's Water 
Quality Division, Stormwater and Pretreatment Team, at (512) 239-
4671. Si desea información en español, puede llamar 1-800-687-4040. 
TRD-201305083 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Filed: November 4, 2013 
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Notice of Water Quality Applications 
The following notices were issued on October 25, 2013 through 
November 1, 2013. 

The following require the applicants to publish notice in a newspaper. 
Public comments, requests for public meetings, or requests for a con-
tested case hearing may be submitted to the Office of the Chief Clerk, 
Mail Code 105, P.O. Box 13087, Austin, Texas 78711-3087, WITHIN 
30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION OF THE 
NOTICE. 

INFORMATION SECTION 

CITY OF LA PORTE has applied for a renewal of Texas Pollutant 
Discharge Elimination System (TPDES) Permit No. WQ0010206001 
which authorizes the discharge of treated domestic wastewater at an an-
nual average flow not to exceed 7,560,000 gallons per day. The facility 
is located at 1301 South 4th Street, approximately 0.2 mile south of the 
intersection of South 4th Street and Fairmont Parkway, La Porte in Har-
ris County, Texas 77571. The applicant has also applied to the TCEQ 
for approval of a substantial modification to its pretreatment program 
under the TPDES program. 

CITY OF ROSCOE has applied for a renewal of TCEQ Permit No. 
WQ0010263002, which authorizes the disposal of treated domestic 
wastewater at a daily average flow not to exceed 240,000 gallons per 
day via surface irrigation of 82 acres of non-public access agricultural 
land. This permit will not authorize a discharge of pollutants into wa-
ters in the State. The wastewater treatment facility and disposal site 
are located approximately 3/4 mile south of the intersection of Inter-
state Highway 20 and Cemetery Road in Nolan County, Texas 79545. 

W AND P DEVELOPMENT CORPORATION which operates U.S. 
Eco Park, has applied for a major amendment to TPDES Permit No. 
WQ0001160000 to authorize discharge from a centralized waste treat-
ment facility at the site of a former pulp and paper mill at a daily av-
erage flow not to exceed 26,000,000 gallons per day (Final Phase) via 
Outfall 001. The existing permit authorizes the discharge of treated 
stormwater, landfill leachate, and treated sanitary sewage on an inter-
mittent and flow variable basis via Outfall 001 and stormwater runoff 
on an intermittent and flow variable basis via Outfalls 002, 003, and 
004. The draft permit authorizes the discharge of treated stormwater, 
landfill leachate, and treated domestic wastewater on an intermittent 
and flow variable basis (Interim Phase I); treated industrial wastewater, 
treated domestic wastewater, municipal wastewater, landfill leachate, 
and stormwater at a daily average flow not to exceed 16,000,000 gal-
lons per day (Interim Phase II) and 26,000,000 gallons per day (Final 
Phase) via Outfall 001; and stormwater water runoff on an intermittent 
and flow variable basis via Outfalls 002, 003, and 004. The facility is 
located at 18511 Beaumont Highway, north of Old Highway 90, be-
tween Sheldon Road and the San Jacinto River, within the 5-mile ex-
traterritorial jurisdiction of the City of Houston, Harris County, Texas 
77049. The TCEQ Executive Director has reviewed this action for con-
sistency with the Texas Coastal Management Program goals and poli-
cies in accordance with the regulations of the General Land Office, and 
has determined that the action is consistent with the applicable CMP 
goals and policies. 

MARTIN OPERATING PARTNERSHIP LP which operates the 
Martin Plainview Chemical Fertilizer Facility, has applied for a major 
amendment to TCEQ Permit No. WQ0001757000 to authorize an 
increase in flow to the existing south evaporation pond from 38,000 
gallons per day to 61,920 gallons per day, and the removal of autho-
rization to discharge wastewater to the north evaporation pond. The 
current permit authorizes the discharge of storm water and recovered 
groundwater routed to evaporation Pond # 6 at a daily average flow 
of 16,000 gallons per day, which will remain the same, and utility 

wastewater (cooling tower blowdown, team condensate, boiler blow-
down, and softener regeneration water), wash water generated from 
the sulfuric acid plant, storm water collected in the containment sump, 
and recovered groundwater to the proposed south evaporation pond 
at a daily average flow of 38,000 gallons per day, and to the north 
pond at a daily average flow not to exceed 15,000 gallons per day. 
This permit will not authorize a discharge of pollutants into water in 
the State. TCEQ received this application on August 25, 2009. The 
facility and evaporation ponds are located north of State Highway 194, 
approximately one and one-third miles west of the intersection of State 
Highway 194 and Interstate Highway 27, Hale County, Texas 79072. 

THE LUBRIZOL CORPORATION has applied for a renewal of 
TPDES Permit No. WQ0002594000, which authorizes the discharge 
of stormwater from a plant manufacturing additives for lubricating 
oils, grease, and fuels. The facility is located at 12801 Bay Area 
Boulevard, Harris County, Texas, 77507. 

KMCO LLC which operates KMCO Crosby Plant, has applied for a 
major amendment to TPDES Permit No. WQ0002712000 to autho-
rize the addition of Outfall 003 to discharge stormwater at an intermit-
tent and variable flow. The current permit authorizes the discharge of 
treated process wastewater, treated domestic wastewater, boiler blow-
down, cooling tower blowdown, and stormwater at a daily average flow 
not to exceed 200,000 gallons per day via Outfall 001, and the discharge 
of untreated stormwater at an intermittent and variable flow via Outfall 
002. The facility is located at 16503 Ramsey Road, at the intersection 
with Crosby-Dayton Road, 1.2 miles northeast of the City of Crosby, 
Harris County, Texas 77532. 

CITY OF CRYSTAL CITY has applied for a renewal of TPDES Per-
mit No. WQ0010098001, which authorizes the discharge of treated do-
mestic wastewater at an annual average flow not to exceed 1,200,000 
gallons per day. The facility is located at the terminus of Plant Street, 
approximately 0.2 mile northwest of the intersection of Plant Street 
and U.S. Highway 83, approximately two blocks west of the intersec-
tion of State Highway 393 and U.S. Highway 83, northwest of the City 
of Crystal City in Zavala County, Texas 78839. 

HAMSHIRE FANNETT INDEPENDENT SCHOOL DISTRICT has 
applied for a renewal of TPDES Permit No. WQ0012098001, which 
authorizes the discharge of treated domestic wastewater at a daily av-
erage flow not to exceed 24,000 gallons per day. The facility located 
on the Fannett Campus at 11407 Dugat Road, approximately 1,500 feet 
south-southwest of the intersection of State Highway 124 and Farm-to-
Market Road 365 in Fannett in Jefferson County, Texas 77705. 

CITY OF LA WARD has applied for a major amendment to TPDES 
Permit No. WQ0013479001 to authorize an increase in the discharge of 
treated domestic wastewater from a daily average flow not to exceed 
13,000 gallons per day to a daily average flow not to exceed 24,000 
gallons per day. The facility is located east of Palacios Street, approxi-
mately 200 feet northeast of the intersection of Palacios Street and Rio 
Grande Street and approximately 1,200 feet northeast of the intersec-
tion of Farm-to-Market Road 616 and State Highway 172 in the City 
of La Ward in Jackson County, Texas 77970. 

CITY OF ROCKSPRINGS has applied for a renewal of TPDES Permit 
No. WQ0013490001, which authorizes the discharge of treated domes-
tic wastewater at a daily average flow not to exceed 133,000 gallons per 
day. The facility is located approximately 4,000 feet northwest of the 
intersection of U.S. Highway 377 and State Highway 55 in Edwards 
County, Texas 78880. 

STEPHENVILLE MOBILE HOME PARK LTD has applied for a re-
newal of TPDES Permit No. WQ0013966001, which authorizes the 
discharge of treated domestic wastewater at a daily average flow not 
to exceed 24,000 gallons per day. The facility is located at 154 Pri-
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vate Road 1329, on the south side of U.S. Highway 377 at the inter-
section of U.S. Highway 377 Business and Bypass, on the east side of 
Stephenville in Erath County, Texas 76401. 

AVNOOR MAHI LLC has applied for a new permit TPDES Permit 
No. WQ0015087001, to authorize the discharge of treated domestic 
wastewater at a daily average flow not to exceed 20,000 gallons per day. 
The facility is located at 11978 U.S. Highway 59 North, in Livingston, 
Polk County, Texas 77351. The facility was previously permitted under 
TPDES Permit No. WQ0014960001, which expired February 1, 2013. 

CLAY DEVELOPMENT AND CONSTRUCTION INC has applied 
for a new permit, proposed TPDES Permit No. WQ0015100001, to 
authorize the discharge of treated domestic wastewater at a daily av-
erage flow not to exceed 25,000 gallons per day. The facility will be 
located at the intersection of U.S. Highway 90 and proposed Schlipf 
Road in Pederson Road Business Park, Katy in Waller County, Texas 
77493. 

The following do not require publication in a newspaper. Written com-
ments or requests for a public meeting may be submitted to the Office 
of the Chief Clerk, at the address provided in the information section 
above, WITHIN (30) DAYS OF THE ISSUED DATE OF THE NO-
TICE. 

LERIN HILLS MUNICIPAL UTILITY DISTRICT has applied for a 
minor amendment to TPDES Permit No. WQ0014712001 to autho-
rize a deletion of the 180,000 gallons per day (gpd) phase, addition 
of a 55,000 gpd phase, a 110,000 gpd phase, and reduction of the Final 
phase from 500,000 gpd to 490,000 gpd. The existing permit authorizes 
the discharge of treated domestic wastewater at a daily average flow not 
to exceed 500,000 gallons per day. The facility will be located approx-
imately 4.1 miles west of the Interstate Highway 10, as measured along 
State Highway 46, and then approximately 200 feet due west from that 
point on State Highway 46 in Kendall County, Texas 78006. 

If you need more information about these permit applications or the 
permitting process, please call the TCEQ Public Education Program, 
Toll Free, at 1-800-687-4040. General information about the TCEQ 
can be found at our web site at www.TCEQ.texas.gov. Si desea infor-
mación en español, puede llamar al 1-800-687-4040. 
TRD-201305101 
Bridget C. Bohac 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: November 6, 2013 

General Land Office 
Notice of Invitation for Offer for Renewal of Major Consulting 
Services 
The Texas General Land Office (GLO) is seeking a consultant to pro-
vide services related to the Texas Coastal Ocean Observation Network 
(TCOON). The consultant will review tide and water level data gener-
ated by the Texas A&M Corpus Christi's Conrad Blucher Institute to 
prove that the data was collected in accordance with National Oceanic 
and Atmospheric Administrative (NOAA) standards and procedures. 
Data from the TCOON stations is used to identify the boundary be-
tween state and private ownership of submerged land, for approving 
coastal erosion and beach nourishment projects, for calculating acreage 
of submerged land tracts for mineral leasing, for identifying and defin-
ing the public beach, and for modeling oil spill projections. 

Pursuant to §2254.029 and §2254.031 of the Texas Government Code, 
the GLO is seeking to renew its contract for consulting services relating 

to the review and verification of tide and water level data from Texas 
Coastal Ocean Observation Network (TCOON) stations for a twenty-
month period beginning December 15, 2013, through August 31, 2015. 

It is the intent of the GLO to award this contract to Mr. Douglas Martin 
subject to the approval of the Governor's Office of Budget and Plan-
ning as required by Texas Government Code §2254.028. Mr. Martin 
has previously provided these consulting services to the GLO with re-
spect to the TCOON program. Further information may be obtained by 
contacting Craig Davis, Texas General Land Office, 1700 N. Congress 
Avenue, Austin, Texas 78701-1495, telephone (512) 483-8126. 
TRD-201304983 
Larry L. Laine 
Chief Clerk/Deputy Land Commissioner 
General Land Office 
Filed: October 31, 2013 

Texas Health and Human Services Commission 
Public Notice 
Hearing. The Texas Health and Human Services Commission (HHSC) 
will conduct a public hearing on December 5, 2013, at 8:30 a.m., to 
receive public comment on proposed payment rates for the assisted 
living/residential care (AL/RC) services under the Community Based 
Alternatives (CBA) program, CBA Personal Care III services (PCIII) 
and Residential Care (RC) program. The Department of Aging and 
Disability Services (DADS) operates these programs. The payment 
rates are proposed to be effective January 1, 2014. 

The public hearing will be held in compliance with Human Resources 
Code §32.0282 and 1 Texas Administrative Code (TAC) §355.105(g), 
which require public notice and hearings on proposed reimbursement 
rates. The public hearing will be held in the Health and Human Services 
Commission Public Hearing Room, Brown-Heatly Building, located at 
4900 North Lamar, Austin, Texas. Entry is through Security at the main 
entrance of the building, which faces Lamar Boulevard. 

Proposal. HHSC proposes to decrease the facility cost area rates for 
the CBA AL/RC, CBA PCIII services and RC programs to reflect the 
most recent increase in Federal Supplemental Security Income (SSI) 
payments in accordance with the rate setting methodologies listed be-
low under Methodology and Justification. The methodologies require 
that when SSI is increased, the per diem reimbursement be decreased 
by an amount equal to that increase. 

Methodology and justification. The proposed rates were determined 
in accordance with the rate reimbursement setting methodology at 1 
TAC §355.509(c)(2) for the RC program, 1 TAC §355.503(c)(2)(B) 
for the CBA AL/RC service and 1 TAC §355.503(c)(2)(D) for the CBA 
PCIII service. 

Briefing package. A briefing package describing 
the proposed reimbursement rates will be available at 
http://www.hhsc.state.tx.us/rad/rate-packets.shtml on or after Novem-
ber 19, 2013. Interested parties may also obtain a copy of the briefing 
package prior to the hearing by contacting Michelle Mikulencak or 
staff at Rate Analysis by telephone at (512) 730-7401; by fax at (512) 
730-7475; by e-mail at michelle.mikulencak@hhsc.state.tx.us, by U.S. 
mail to the Texas Health and Human Services Commission, Attention: 
Rate Analysis, Mail Code H-400, P.O. Box 149030, Austin, Texas 
78714-9030. In addition, requests for the briefing package may be 
sent by overnight mail or hand delivered to Texas Health and Human 
Services Commission, Attention: Rate Analysis, Mail Code H-400, 
Brown-Heatly Building, 4900 North Lamar, Austin, Texas 78751. 
The briefing package also will be available at the public hearing. 
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Written and oral comments. Written comments regarding the pay-
ment rates may be submitted in lieu of, or in addition to, oral testimony 
until 5:00 p.m. the day of the hearing. Written comments may be sent 
by U.S. mail to the Texas Health and Human Services Commission, 
Attention: Rate Analysis, Mail Code H-400, P.O. Box 149030, Austin, 
Texas 78714-9030; by fax to Rate Analysis at (512) 730-7475; or by 
e-mail to michelle.mikulencak@hhsc.state.tx.us. In addition, written 
comments may be sent by overnight mail or hand delivered to Texas 
Health and Human Services Commission, Attention: Rate Analysis, 
Mail Code H-400, Brown-Heatly Building, 4900 North Lamar, Austin, 
Texas 78751. 

Persons with disabilities who wish to attend the hearing and require 
auxiliary aids or services should contact Rate Analysis at (512) 730-
7401 at least 72 hours before the hearing so appropriate arrangements 
can be made. 
TRD-201305095 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Filed: November 5, 2013 

Public Notice 
The Texas Health and Human Services Commission (HHSC) is sub-
mitting to the Centers for Medicare and Medicaid Services (CMS) a 
request for an amendment to the Home and Community-based Services 
(HCS) waiver, under the authority of §1915(c) of the Social Security 
Act. The current waiver submitted to CMS for approval is scheduled 
to expire August 31, 2018. The proposed effective date for this amend-
ment is September 1, 2013. 

The HCS waiver provides services and supports to persons with intel-
lectual disabilities who live in their own home or family home, or in 
a community setting such as a small group home. To be eligible for 
the waiver, individuals must meet financial eligibility criteria as well 
as level of care for admission to an intermediate care facility for indi-
viduals with intellectual disabilities. 

The following changes are occurring in this amendment request: 

1. Establishing a new reserved capacity group for individuals who 
have moved from a state supported living center to a community in-
termediate care facility for individuals with an intellectual disability 
and choose to enroll in HCS waiver for up to three years after moving 
from the state supported living center; 

2. Updating mandatory participation requirements to remove the ref-
erence to an individual's behavior; 

3. Adding a process for HCS providers to procure certain services prior 
to an individual's planned date of enrollment in the HCS waiver in order 
to meet the individual's needs and help ensure the individual's health 
and safety at the time the individual enrolls in the HCS waiver. Services 
must be based upon the individual's needs identified by the service plan-
ning team. The services that can be delivered prior to enrollment in the 
waiver include: 

a. Minor home modifications and any assessment required to justify a 
requested minor home modification; 

b. Adaptive aids and any assessment required to justify a requested 
adaptive aid; 

c. An assessment performed by a registered nurse; and 

d. An assessment for behavioral support. 

4. Revise provider qualifications for behavioral support to indicate a 
need for training and remove the requirement for experience; and 

5. Update unduplicated count, point-in-time limits, and reserved ca-
pacity group limits. 

HHSC is requesting that the waiver amendment be approved for the 
period beginning September 1, 2013, through August 31, 2018. This 
renewal maintains cost neutrality for waiver years 2013 through 2018. 

To obtain copies of the proposed waiver amendment, interested parties 
may contact JayLee Mathis by mail at Texas Health and Human Ser-
vices Commission, P.O. Box 13247, Mail Code H-370, Austin, Texas 
78711-3427, phone (512) 462-6289, fax (512) 730-7472, or by email 
at TX_Medicaid_Waivers@hhsc.state.tx.us. 
TRD-201305097 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Filed: November 5, 2013 

Public Notice 
The Texas Health and Human Services Commission (HHSC) is sub-
mitting to the Centers for Medicare and Medicaid Services (CMS) a 
request for an amendment to the Home and Community-based Services 
(HCS) waiver program, under the authority of §1915(c) of the Social 
Security Act. The current waiver submitted to the CMS for approval is 
scheduled to expire August 31, 2018. The proposed effective date for 
this amendment is March 1, 2014. 

The HCS waiver provides services and supports to persons with intel-
lectual disabilities who live in their own home or family home, or in 
a community setting such as a small group home. To be eligible for 
the waiver, individuals must meet financial eligibility criteria as well 
as level of care for admission to an intermediate care facility for indi-
viduals with intellectual disabilities. 

The following changes are occurring in this amendment request: 

1. Adding employment assistance and cognitive rehabilitation therapy, 
including the consumer directed services option; 

2. The consumer directed services option will be expanded to include 
nursing and supported employment services; and 

3. Adding transition assistance services for individuals enrolling into 
the HCS waiver from a state supported living center, intermediate care 
facility for individuals with an intellectual disability or related condi-
tions, Department of Family and Protective Services general residential 
option, or nursing facility. 

HHSC is requesting that the waiver amendment be approved for the pe-
riod beginning March 1, 2014, through August 31, 2018. This renewal 
maintains cost neutrality for waiver years 2013 through 2018. 

To obtain copies of the proposed waiver amendment, interested parties 
may contact JayLee Mathis by mail at Texas Health and Human Ser-
vices Commission, P.O. Box 13247, Mail Code H-370, Austin, Texas 
78711-3427, phone (512) 462-6289, fax (512) 730-7472, or by email 
at TX_Medicaid_Waivers@hhsc.state.tx.us. 
TRD-201305098 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Filed: November 5, 2013
Department of State Health Services 
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TRD-201305104 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Filed: November 6, 2013 

Texas Department of Insurance 
Company Licensing 

Application to change the name of WORLD CORP INSURANCE 
COMPANY to MEDICO CORP LIFE INSURANCE COMPANY, a 
foreign life, accident and/or health company. The home office is in 
Omaha, Nebraska. 

Any objections must be filed with the Texas Department of Insurance, 
within twenty (20) calendar days from the date of publication in the 
Texas Register, addressed to the attention of Godwin Ohaechesi, 333 
Guadalupe Street, MC 305-2C, Austin, Texas 78701. 
TRD-201305091 
Sara Waitt 
General Counsel 
Texas Department of Insurance 
Filed: November 5, 2013 

Texas Lottery Commission 
Instant Game Number 1582 "20X the Cash" 

1.0 Name and Style of Game. 

A. The name of Instant Game No. 1582 is "20X THE CASH." The 
play style is "key number match." 

1.1 Price of Instant Ticket. 

A. Tickets for Instant Game No. 1582 shall be $5.00 per Ticket. 

1.2 Definitions in Instant Game No. 1582. 

A. Display Printing - That area of the Instant Game Ticket outside of 
the area where the overprint and Play Symbols appear. 

B. Latex Overprint - The removable scratch-off covering over the Play 
Symbols on the front of the Ticket. 

C. Play Symbol - The printed data under the latex on the front of the 
Instant Ticket that is used to determine eligibility for a prize. Each 
Play Symbol is printed in symbol font in black ink in positive except 
for dual-image games. The possible black Play Symbols are: 1, 2, 3, 
4, 6, 7, 8, 9, 11, 12, 13, 14, 15, 16, 17, 18, 19, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, 35, 5X SYMBOL, 10X SYMBOL, 20X 
SYMBOL, $5.00, $10.00, $15.00, $20.00, $40.00, $50.00, $100, $500, 
$1,000, $10,000 and $250,000. 

D. Play Symbol Caption - The printed material appearing below each 
Play Symbol which explains the Play Symbol. One caption appears 
under each Play Symbol and is printed in caption font in black ink 
in positive. The Play Symbol Caption which corresponds with and 
verifies each Play Symbol is as follows: 
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E. Serial Number - A unique 14 (fourteen) digit number appearing un-
der the latex scratch-off covering on the front of the Ticket. There will 
be a four (4)-digit "security number" which will be individually boxed 
and randomly placed within the number. The remaining ten (10) digits 
of the Serial Number are the Validation Number. The Serial Number 
is for validation purposes and cannot be used to play the game. The 
format will be: 00000000000000. 

F. Low-Tier Prize - A prize of $5.00, $10.00 or $20.00. 

G. Mid-Tier Prize - A prize of $50.00, $100 or $500. 

H. High-Tier Prize - A prize of $1,000, $10,000 or $250,000. 

I. Bar Code - A 24 (twenty-four) character interleaved two (2) of five 
(5) Bar Code which will include a four (4) digit game ID, the seven 
(7) digit Pack number, the three (3) digit Ticket number and the ten 
(10) digit Validation Number. The Bar Code appears on the back of the 
Ticket. 

J. Pack-Ticket Number - A 14 (fourteen) digit number consisting of the 
four (4) digit game number (1582), a seven (7) digit Pack number, and 
a three (3) digit Ticket number. Ticket numbers start with 001 and end 
with 075 within each Pack. The format will be: 1582-0000001-001. 

K. Pack - A Pack of "20X THE CASH" Instant Game Tickets contains 
075 Tickets, packed in plastic shrink-wrapping and fanfolded in pages 
of one (1). The Packs will alternate. One will show the front of Ticket 
001 and back of 075 while the other fold will show the back of Ticket 
001 and front of 075. 

L. Non-Winning Ticket - A Ticket which is not programmed to be a 
winning Ticket or a Ticket that does not meet all of the requirements 
of these Game Procedures, the State Lottery Act (Texas Government 
Code, Chapter 466), and applicable rules adopted by the Texas Lottery 
pursuant to the State Lottery Act and referenced in 16 TAC Chapter 
401. 

M. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery 
"20X THE CASH" Instant Game No. 1582 Ticket. 

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general Ticket validation requirements set forth in 
Texas Lottery Rule §401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each Instant Ticket. 
A prize winner in the "20X THE CASH" Instant Game is determined 
once the latex on the Ticket is scratched off to expose 46 (forty-six) Play 
Symbols. If a player matches any of YOUR NUMBERS Play Symbols 
to any of the WINNING NUMBERS Play Symbols, the player wins the 
prize for that number. If a player reveals a "5X" Play Symbol, the player 
wins 5 TIMES the prize for that symbol. If a player reveals a "10X" 
Play Symbol, the player wins 10 TIMES the prize for that symbol. If 
a player reveals a "20X" Play Symbol, the player wins 20 TIMES the 
prize for that symbol. No portion of the Display Printing nor any ex-
traneous matter whatsoever shall be usable or playable as a part of the 
Instant Game. 

2.1 Instant Ticket Validation Requirements. 

A. To be a valid Instant Game Ticket, all of the following requirements 
must be met: 

1. Exactly 46 (forty-six) Play Symbols must appear under the Latex 
Overprint on the front portion of the Ticket; 

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play 
Symbol Caption; 

3. Each of the Play Symbols must be present in its entirety and be fully 
legible; 

4. Each of the Play Symbols must be printed in black ink except for 
dual image games; 

5. The Ticket shall be intact; 

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible; 

7. The Serial Number must correspond, using the Texas Lottery's 
codes, to the Play Symbols on the Ticket; 

8. The Ticket must not have a hole punched through it, be mutilated, 
altered, unreadable, reconstituted or tampered with in any manner; 

9. The Ticket must not be counterfeit in whole or in part; 

10. The Ticket must have been issued by the Texas Lottery in an au-
thorized manner; 

11. The Ticket must not have been stolen, nor appear on any list of 
omitted Tickets or non-activated Tickets on file at the Texas Lottery; 

12. The Play Symbols, Serial Number, Retailer Validation Code and 
Pack-Ticket Number must be right side up and not reversed in any man-
ner; 

13. The Ticket must be complete and not miscut and have exactly 
46 (forty-six) Play Symbols under the Latex Overprint on the front 
portion of the Ticket, exactly one Serial Number, exactly one Retailer 
Validation Code, and exactly one Pack-Ticket Number on the Ticket; 

14. The Serial Number of an apparent winning Ticket shall correspond 
with the Texas Lottery's Serial Numbers for winning Tickets, and a 
Ticket with that Serial Number shall not have been paid previously; 

15. The Ticket must not be blank or partially blank, misregistered, 
defective or printed or produced in error; 

16. Each of the 46 (forty-six) Play Symbols must be exactly one of 
those described in Section 1.2.C of these Game Procedures; 

17. Each of the 46 (forty-six) Play Symbols on the Ticket must be 
printed in the symbol font and must correspond precisely to the artwork 
on file at the Texas Lottery; the Ticket Serial Numbers must be printed 
in the serial font and must correspond precisely to the artwork on file at 
the Texas Lottery; and the Pack-Ticket Number must be printed in the 
Pack-Ticket Number font and must correspond precisely to the artwork 
on file at the Texas Lottery; 

18. The Display Printing on the Ticket must be regular in every respect 
and correspond precisely to the artwork on file at the Texas Lottery; and 

19. The Ticket must have been received by the Texas Lottery by appli-
cable deadlines. 

B. The Ticket must pass all additional validation tests provided for in 
these Game Procedures, the Texas Lottery's Rules governing the award 
of prizes of the amount to be validated, and any confidential validation 
and security tests of the Texas Lottery. 

C. Any Instant Game Ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director's 
discretion, refund the retail sales price of the Ticket. In the event a 
defective Ticket is purchased, the only responsibility or liability of the 
Texas Lottery shall be to replace the defective Ticket with another un-
played Ticket in that Instant Game (or a Ticket of equivalent sales price 
from any other current Instant Texas Lottery game) or refund the retail 
sales price of the Ticket, solely at the Executive Director's discretion. 

2.2 Programmed Game Parameters. 

A. Players can win up to twenty (20) times on a Ticket in accordance 
with the approved prize structure. 
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B. Adjacent Non-Winning Tickets within a Pack will not have identical 
Play and Prize Symbol patterns. Two (2) Tickets have identical Play 
and Prize Symbol patterns if they have the same Play and Prize Sym-
bols in the same positions. 

C. The top Prize Symbol will appear on every Ticket unless otherwise 
restricted by other parameters, play action or prize structure. 

D. Each Ticket will have six (6) different "WINNING NUMBERS" 
Play Symbols. 

E. Non-winning "YOUR NUMBERS" Play Symbols will all be differ-
ent. 

F. Non-winning Prize Symbols will never appear more than two (2) 
times. 

G. The "5X" Play Symbol will never appear in the "WINNING NUM-
BERS" Play Symbol spots. 

H. The "10X" Play Symbol will never appear in the "WINNING NUM-
BERS" Play Symbol spots. 

I. The "20X" Play Symbol will never appear in the "WINNING NUM-
BERS" Play Symbol spots. 

J. The "5X" Play Symbol will appear as dictated by the prize structure. 

K. The "10X" Play Symbol will appear as dictated by the prize struc-
ture. 

L. The "20X" Play Symbol will appear as dictated by the prize struc-
ture. 

M. Non-winning Prize Symbols will never be the same as the winning 
Prize Symbol(s). 

N. No prize amount in a non-winning spot will correspond with the 
"YOUR NUMBERS" Play Symbol (i.e., 15 and $15). 

2.3 Procedure for Claiming Prizes. 

A. To claim a "20X THE CASH" Instant Game prize of $5.00, $10.00, 
$20.00, $50.00, $100 or $500, a claimant shall sign the back of the 
Ticket in the space designated on the Ticket and present the winning 
Ticket to any Texas Lottery Retailer. The Texas Lottery Retailer shall 
verify the claim and, if valid, and upon presentation of proper identi-
fication, if appropriate, make payment of the amount due the claimant 
and physically void the Ticket; provided that the Texas Lottery Retailer 
may, but is not required, to pay a $50.00, $100 or $500 Ticket. In the 
event the Texas Lottery Retailer cannot verify the claim, the Texas Lot-
tery Retailer shall provide the claimant with a claim form and instruct 
the claimant on how to file a claim with the Texas Lottery. If the claim 
is validated by the Texas Lottery, a check shall be forwarded to the 
claimant in the amount due. In the event the claim is not validated, the 
claim shall be denied and the claimant shall be notified promptly. A 
claimant may also claim any of the above prizes under the procedure 
described in Section 2.3.B and Section 2.3.C of these Game Procedures. 

B. To claim a "20X THE CASH" Instant Game prize of $1,000, $10,000 
or $250,000, the claimant must sign the winning Ticket and present it 
at one of the Texas Lottery's Claim Centers. If the claim is validated by 
the Texas Lottery, payment will be made to the bearer of the validated 
winning Ticket for that prize upon presentation of proper identification. 
When paying a prize of $600 or more, the Texas Lottery shall file the 
appropriate income reporting form with the Internal Revenue Service 
(IRS) and shall withhold federal income tax at a rate set by the IRS 
if required. In the event that the claim is not validated by the Texas 
Lottery, the claim shall be denied and the claimant shall be notified 
promptly. 

C. As an alternative method of claiming a "20X THE CASH" Instant 
Game prize, the claimant must sign the winning Ticket, thoroughly 
complete a claim form, and mail both to: Texas Lottery Commission, 
Post Office Box 16600, Austin, Texas 78761-6600. The Texas Lottery 
is not responsible for Tickets lost in the mail. In the event that the claim 
is not validated by the Texas Lottery, the claim shall be denied and the 
claimant shall be notified promptly. 

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery 
shall deduct: 

1. A sufficient amount from the winnings of a prize winner who has 
been finally determined to be: 

a. delinquent in the payment of a tax or other money to a state agency 
and that delinquency is reported to the Comptroller under Texas Gov-
ernment Code, §403.055; 

b. in default on a loan made under Chapter 52, Education Code; or 

c. in default on a loan guaranteed under Chapter 57, Education Code; 
and 

2. delinquent child support payments from the winnings of a prize 
winner in the amount of the delinquency as determined by a court or a 
Title IV-D agency under Chapter 231, Family Code. 

E. If a person is indebted or owes delinquent taxes to the State, other 
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid. 

2.4 Allowance for Delay of Payment. The Texas Lottery may delay 
payment of the prize pending a final determination by the Executive 
Director, under any of the following circumstances: 

A. if a dispute occurs, or it appears likely that a dispute may occur, 
regarding the prize; 

B. if there is any question regarding the identity of the claimant; 

C. if there is any question regarding the validity of the Ticket presented 
for payment; or 

D. if the claim is subject to any deduction from the payment otherwise 
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the benefit of the claimant 
pending payment of the claim. 

2.5 Payment of Prizes to Persons Under 18. If a person under the age 
of 18 years is entitled to a cash prize under $600 from the "20X THE 
CASH" Instant Game, the Texas Lottery shall deliver to an adult mem-
ber of the minor's family or the minor's guardian a check or warrant in 
the amount of the prize payable to the order of the minor. 

2.6 If a person under the age of 18 years is entitled to a cash prize of 
$600 or more from the "20X THE CASH" Instant Game, the Texas Lot-
tery shall deposit the amount of the prize in a custodial bank account, 
with an adult member of the minor's family or the minor's guardian 
serving as custodian for the minor. 

2.7 Instant Ticket Claim Period. All Instant Game prizes must be 
claimed within 180 days following the end of the Instant Game or 
within the applicable time period for certain eligible military person-
nel as set forth in Texas Government Code, §466.408. Any rights to a 
prize that is not claimed within that period, and in the manner speci-
fied in these Game Procedures and on the back of each Ticket, shall be 
forfeited. 

2.8 Disclaimer. The number of prizes in a game is approximate based 
on the number of Tickets ordered. The number of actual prizes avail-
able in a game may vary based on number of Tickets manufactured, 
testing, distribution, sales and number of prizes claimed. An Instant 
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Game Ticket may continue to be sold even when all the top prizes have 
been claimed. 

3.0 Instant Ticket Ownership. 

A. Until such time as a signature is placed upon the back portion of an 
Instant Game Ticket in the space designated, a Ticket shall be owned 
by the physical possessor of said Ticket. When a signature is placed 
on the back of the Ticket in the space designated, the player whose 
signature appears in that area shall be the owner of the Ticket and shall 
be entitled to any prize attributable thereto. Notwithstanding any name 
or names submitted on a claim form, the Executive Director shall make 
payment to the player whose signature appears on the back of the Ticket 
in the space designated. If more than one name appears on the back of 

the Ticket, the Executive Director will require that one of those players 
whose name appears thereon be designated by such players to receive 
payment. 

B. The Texas Lottery shall not be responsible for lost or stolen Instant 
Game Tickets and shall not be required to pay on a lost or stolen Instant 
Game Ticket. 

4.0 Number and Value of Instant Prizes. There will be approximately 
16,320,000 Tickets in the Instant Game No. 1582. The approximate 
number and value of prizes in the game are as follows: 

A. The actual number of Tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission. 

5.0 End of the Instant Game. The Executive Director may, at any time, 
announce a closing date (end date) for the Instant Game No. 1582 with-
out advance notice, at which point no further Tickets in that game may 
be sold. The determination of the closing date and reasons for closing 
will be made in accordance with the Instant Game closing procedures 
and the Instant Game Rules. See 16 TAC §401.302(j). 

6.0 Governing Law. In purchasing an Instant Game Ticket, the player 
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 1582, the State Lottery Act (Texas Government Code, 
Chapter 466), applicable rules adopted by the Texas Lottery pursuant 
to the State Lottery Act and referenced in 16 TAC Chapter 401, and all 
final decisions of the Executive Director. 
TRD-201305084 
Bob Biard 
General Counsel 
Texas Lottery Commission 
Filed: November 4, 2013 

North Central Texas Council of Governments 
Consultant Contract Award 

Pursuant to the provisions of Government Code, Chapter 2254, the 
North Central Texas Council of Governments publishes this notice of 
consultant contract award. The consultant request appeared in the July 
12, 2013, issue of the Texas Register (38 TexReg 4550). The selected 
consultant will perform technical and professional work for the forma-
tion, implementation, and evaluation of a proposed jobs program over-
sight model, designated the Regional Jobs Opportunity Pilot Program 
(RJOPP). 

The consultant selected for this project is Baker Consulting Associates, 
2401 South Boulevard, Dallas, Texas 75215. The amount of the con-
tract is not to exceed $875,000. 
TRD-201305085 
R. Michael Eastland 
Executive Director 
North Central Texas Council of Governments 
Filed: November 4, 2013 

Public Utility Commission of Texas 
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Announcement of Application for Amendment to a 
State-Issued Certificate of Franchise Authority 

The Public Utility Commission of Texas (commission) received an ap-
plication on October 30, 2013, to amend a state-issued certificate of 
franchise authority, pursuant to §§66.001 - 66.016 of the Public Utility 
Regulatory Act (PURA). 

Project Title and Number: Application of Universal Cable Holdings, 
Inc. d/b/a Suddenlink Communications to Amend Its State-Issued Cer-
tificate of Franchise Authority, Project Number 41974. 

The requested amendment is to expand the service area footprint to 
include the city limits of Paducah, Texas. 

Information on the application may be obtained by contacting the Pub-
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin, 
Texas 78711-3326 or by phone at (512) 936-7120 or toll-free at (888) 
782-8477. Hearing and speech-impaired individuals with text tele-
phones (TTY) may contact the commission through Relay Texas by 
dialing 7-1-1. All inquiries should reference Project Number 41974. 
TRD-201304985 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: October 31, 2013 

Notice of Application for Sale, Transfer, or Merger Pursuant 
to Public Utility Regulation Act §39.158 

Notice is given to the public of an application filed with the Public Util-
ity Commission of Texas (commission) on October 29, 2013, pursuant 
to the Public Utility Regulatory Act, Tex. Util. Code Ann. §39.158 
(Vernon 2007 & Supp. 2013) (PURA). 

Docket Style and Number: Application of NRG Energy, Inc. Pursuant 
to §39.158 of the Public Utility Regulatory Act, Docket Number 41972. 

The Application: NGG Energy, Inc. (NRG) has filed an application for 
approval of the proposed purchase of 100% of the ownership interests 
of the power generation portfolio of Edison Mission Energy (EME) 
in Texas (the Transaction). EME currently owns indirect interests in 
the following two wind generation facilities in the Electric Reliability 
Council of Texas (ERCOT) power region: (1) a 31% interest in Cedro 
Hill Wind LLC, which owns a 150 MW generating facility located in 
Webb County (Cedro Hill); and (2) a 100% interest in Goat Wind, LP, 
which owns a 150 MW generating facility located in Coke and Sterling 
Counties (Goat Wind). EME also owns an indirect interest in one wind 
generation facility within Texas in the Southwest Power Pool (SPP) 
power region, outside the ERCOT footprint; a 99.9% interest in Wildo-
rado Wind, LLC, which owns a 161 MW generating facility located in 
Oldham, Randall and Potter Counties (Wildorado Wind Ranch). 

As a result of the proposed Transaction, Cedro Hill LLC, Goat Wind, 
LP and Wildorado Wind, LLC will become affiliates of NRG. NRG is 
required to obtain Commission approval before completing the Trans-
action if the electricity to be offered for sale in a power region will 
exceed 1% of the total electricity for sale in in the power region if the 
Application is approved. The commission shall approve the Appli-
cation unless the commission finds it results in a violation of PURA 
§39.154. Under §39.154, upon the introduction of customer choice, a 
power generation company may not own and control more than 20% 
of the installed generation capacity located in, or capable of delivering 
electricity to a power region in Texas. 

The combined, direct and indirectly owned generation of NRG follow-
ing the acquisition of EME's ownership interests in Cedro Hill Wind 
LLC and Goat Wind, LP will exceed 1% of the electricity offered for 
sale in ERCOT, but will not result in a violation of the 20% installed 
capacity share limitations set forth in PURA §39.154. 

Persons who wish to intervene in the proceeding or comment upon the 
action sought should contact the commission as soon as possible as 
an intervention deadline will be imposed. A comment or request to 
intervene should be mailed to Public Utility Commission of Texas, P.O. 
Box 13326, Austin, Texas 78711-3326. Further information may also 
be obtained by calling the commission's Office of Customer Protection 
at (512) 936-7120 or (888) 782-8477. Hearing and speech-impaired 
individuals with text telephones (TTY) may contact the commission 
through Relay Texas by dialing 7-1-1. All correspondence should refer 
to Docket Number 41972. 
TRD-201304984 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: October 31, 2013 

Notice of Application for Transfer Pursuant to the Public 
Utility Regulation Act §37.154 

Notice is given to the public of an application filed with the Public Util-
ity Commission of Texas on November 1, 2013, pursuant to the Public 
Utility Regulatory Act, TEX. UTIL. CODE ANN. §37.154 (Vernon 
2007 & Supp. 2013) (PURA). 

Docket Style and Number: Joint Application of Lea County and 
Southwestern Public Service Company to Transfer Certificate of 
Convenience and Necessity Rights, Docket Number 41903. 

The Application: Lea County Electric Cooperative, Inc. (Lea County) 
and Southwestern Public Service Company (SPS) have filed an applica-
tion for approval of Lea County's purchase of SPS' approximately five 
(5) miles of 69 kV transmission line that is located in Gaines County, 
as well as poles, cross-arms, braces, conductors, insulators and asso-
ciated personal property (the Facilities). This transaction includes the 
transfer of SPS' certificate of convenience and necessity (CCN) rights 
as well as right-of-way easements associated with the Facilities to Lea 
County. The Facilities are being sold to Lea County for $130,670.98. 

Lea County and SPS have executed an agreement under which Lea 
County has agreed to purchase an approximately 5-mile segment of 
SPS' 69 kilovolt (kV) transmission line, right-of-way easements asso-
ciated with the facilities, as well as the certificate rights thereto (col-
lectively referred to as the Facilities). The Facilities to be conveyed 
to Lea County begins at the Lea County KCM Substation located in 
Gaines County at the northwest corner of the intersection of County 
Road 208 and County Road 225. From the KCM Substation, Y98 pro-
ceeds west along the north side of County Road 208 for approximately 
five (5) miles to the SPS Johnson Draw Interchange. Lea County will 
hold legal title to the assets and plans to use the Facilities to energize 
its KCM Substation and reduce costs associated with providing power 
to the KCM Substation. Lea County and SPS request the commission 
approve their proposal in which SPS will transfer to Lea County SPS's 
existing Certificate of Convenience and Necessity (CCN) right to the 
Facilities; find that the transfer of the Facilities from SPS to Lea County 
is consistent with the public interest; and amend Lea County and SPS's 
respective CCNs to facilitate the transfer of the Facilities. No new fa-
cilities are being sought in this filing, nor are the boundaries of SPS's 
or Lea County's service areas affected by this filing. 
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♦ ♦ ♦ 
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Persons who wish to intervene in the proceeding or comment upon the 
action sought should contact the Public Utility Commission of Texas 
as soon as possible as an intervention deadline will be imposed. A 
comment or request to intervene should be mailed to P.O. Box 13326, 
Austin, Texas 78711-3326. Further information may also be obtained 
by calling the commission's Office of Customer Protection at (512) 
936-7120 or (888) 782-8477. Hearing and speech-impaired individuals 
with text telephones (TTY) may contact the commission through Re-
lay Texas by dialing 7-1-1. All correspondence should refer to Docket 
Number 41903. 
TRD-201305094 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: November 5, 2013 

Notice of Application to Amend a Certificate of Convenience 
and Necessity for a Proposed Transmission Line 
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of an application on November 1, 2013, 
to amend a certificate of convenience and necessity for a proposed 
transmission line in Gaines County, Texas. 

Docket Style and Number: Application of Lea County Electric Coop-
erative, Inc. to Amend its Certificate of Convenience and Necessity 
for the KCM 69-kV Transmission Tie Line in Gaines County, Docket 
Number 41944. 

The Application: The application of Lea County Electric Cooperative, 
Inc. (LCEC) is designated as the KCM 69-kV Tie Line Transmission 
Project located northeast of the city of Seminole. LCEC plans to con-
struct the line with wood single pole tangent structures and self-sup-
porting concrete poles on all angle and dead-end structures. The pro-
posed project is estimated to be approximately one mile in length. The 
total estimated cost for the project is $320,000. 

The proposed project is presented with two alternate routes. Any of the 
routes or route segments presented in the application could, however, 
be approved by the commission. 

Persons wishing to intervene or comment on the action sought should 
contact the Public Utility Commission of Texas by mail at P.O. Box 
13326, Austin, Texas 78711-3326 or by phone at (512) 936-7120 or 
toll-free at (888) 782-8477. The deadline for intervention in this pro-
ceeding is December 16, 2013. Hearing and speech-impaired individ-
uals with text telephones (TTY) may contact the commission through 
Relay Texas by dialing 7-1-1. All comments should reference Docket 
Number 41944. 
TRD-201305086 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: November 5, 2013 

Notice of Application to Amend a Certificate of Convenience 
and Necessity for a Proposed Transmission Line 
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of an application on November 1, 2013, 
to amend a certificate of convenience and necessity for a proposed 
transmission line in Guadalupe County, Texas. 

Docket Style and Number: Application of Guadalupe Valley Electric 
Cooperative, Inc. to Amend its Certificate of Convenience and Neces-
sity for a Proposed 138-kV Transmission Line in Guadalupe County, 
Docket Number 41967. 

The Application: The application of Guadalupe Valley Electric Coop-
erative, Inc. (GVEC) is designated as the CMC Tap to CMC Substation 
138-kv Transmission Line Project. The proposed transmission line ad-
dresses two needs: relief of the Seguin-Seguin West overload identified 
by Electric Reliability Council of Texas (ERCOT) in the ERCOT 2011 
Five-Year Transmission Plan Report and the service reliability require-
ments of a large industrial load at the GVEC owned SMI Substation 
serving the CMC Steel Plant. 

The total estimated cost for the project is approximately $1,768,600. 
The proposed project is presented with ten alternate routes and is esti-
mated to be approximately 1.63 to 3.48 miles in length depending on 
the route chosen. Any of the routes or route segments presented in the 
application could, however, be approved by the commission. 

Persons wishing to intervene or comment on the action sought should 
contact the Public Utility Commission of Texas by mail at P.O. Box 
13326, Austin, Texas 78711-3326 or by phone at (512) 936-7120 or 
toll-free at (888) 782-8477. The deadline for intervention in this pro-
ceeding is December 16, 2013. Hearing and speech-impaired individ-
uals with text telephones (TTY) may contact the commission through 
Relay Texas by dialing 7-1-1. All comments should reference Docket 
Number 41967. 
TRD-201305087 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: November 5, 2013 

Texas Department of Transportation 
Request for Proposals - Traffic Safety Program 

In accordance with 43 TAC §25.901, et seq., the Texas Department 
of Transportation (department) is requesting project proposals to sup-
port the goals and strategies of the Traffic Safety program to reduce 
the number of motor vehicle related crashes, injuries, and fatalities in 
Texas. These goals and strategies form the basis for the Federal Fiscal 
Year 2015 (FY 2015) Highway Safety Plan (HSP). 

The authority and responsibility of the traffic safety grant program de-
rives from the National Highway Safety Act of 1966 (23 U.S.C. §401, 
et seq.), and the Texas Traffic Safety Act of 1967 (Transportation Code, 
Chapter 723). The Traffic Safety Section (TRF-TS) is an integral part 
of the department and works through 25 districts for local projects. The 
program is administered at the state level by the department's Traffic 
Operations Division (TRF). The executive director of the department 
is the designated Governor's Highway Safety Representative. 

The following information relates to the FY 2015 Traffic Safety Grants 
- Request for Proposals (RFP). Please review the FY 2015 RFP located 
online at 

www.txdot.gov/apps/eGrants/eGrantsHelp/rfp.html for details. 

Proposals for Highway Safety Funding are due to TRF-TS no later than 
5:00 p.m., January 10, 2014. 

All questions regarding the development of proposals must be submit-
ted by sending an email to trf_rfp@txdot.gov by 5:00 p.m. on Decem-
ber 6, 2013. A list of the questions with answers (Q&A document) 
will be posted at 
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♦ ♦ ♦ 

♦ ♦ ♦ 

www.txdot.gov/apps/eGrants/eGrantsHelp/rfp.html by 5:00 p.m. on 
December 13, 2013. 

A webinar on proposal submissions via eGrants will be hosted by the 
TRF-TS Austin headquarters staff. Please contact a TRF-TS Program 
Manager (PM) or Traffic Safety Specialist (TSS) at (512) 416-3204 
or send an email to trf_rfp@txdot.gov to acquire access information. 
Potential subgrantees should attend the session appropriate to the type 
of grant proposal they intend to submit. On November 21, 2013, Se-
lective Traffic Enforcement Program (STEP) Grants are scheduled 
from 8:00 a.m. to 12:00 p.m. and General Traffic Safety Grants are 
scheduled from 1:00 p.m. to 5:00 p.m. 

The Program Needs section of the RFP includes a Performance Mea-
sures chart which outlines the goals, strategies, and performance mea-
sures for each of the Traffic Safety Program Areas. TRF-TS is seeking 
proposals in all program areas, but is particularly interested in propos-
als which address the specific program needs listed in the High Priority 
Program Needs subsection of the Program Needs section of the RFP. 

The proposals must be completed using eGrants: 

www.txdot.gov/apps/egrants. 
TRD-201305030 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Filed: November 1, 2013 

Request for Qualifications 
Pursuant to the authority granted under Transportation Code, Chap-
ter 223, Subchapter F (enabling legislation), the Texas Department of 
Transportation (department) may enter into, in each fiscal year, up to 
three design-build contracts for the design, construction, expansion, ex-
tension, related capital maintenance, rehabilitation, alteration, or repair 
of a highway project with a construction cost estimate of $50 million or 
more. The enabling legislation authorizes private involvement in de-
sign-build projects and provides a process for the department to solicit 
proposals for such projects. Transportation Code §223.245 prescribes 
requirements for issuance of a request for qualifications and requires 
the department to publish a notice of such issuance in the Texas Reg-
ister. The Texas Transportation Commission (commission) adopted 
Texas Administrative Code, Title 43, Chapter 9, Subchapter I relat-
ing to design-build contracts (the "rules"). The enabling legislation, as 
well as the rules, govern the submission and processing of qualifica-
tions submittals, and provide for the issuance of a request for qualifi-
cations that sets forth the basic criteria for qualifications, experience, 
technical competence, and ability to develop a proposed project and 
such other information the department considers relevant or necessary. 

The commission has authorized the issuance of a request for qualifica-
tions (RFQ) to design and construct the SH 71 Toll Lanes Project from 
Presidential Boulevard to a point just east of SH 130 in Austin, along 
with the realignment of FM 973 from just south of the Colorado River 
to a point approximately 0.5 mile south of the current SH 71/FM 973 
intersection, through a design-build contract. The SH 71 Toll Lanes 
Project to be constructed under the agreement includes the toll lanes, 
general purpose lanes, overpasses at FM 973 and SH 130, city street 
connections, including the FM 973 realignment, and tie-in transitions 
to the existing SH 71, and has estimated design-build costs of approx-
imately $110 million. 

Through this notice, the department is seeking qualifications submit-
tals (QS) from teams interested in entering into a design-build con-
tract. The department intends to evaluate any QS received in response 
to the RFQ and may request submission of detailed proposals, poten-
tially leading to the negotiation, award, and execution of a design-build 
contract. The department will accept for consideration any QS received 
in accordance with the enabling legislation, the rules, and the RFQ on 
or before the deadline in this notice. The department anticipates issu-
ing the RFQ, receiving and analyzing the QSs, developing a shortlist 
of proposing entities or consortia, and issuing a request for proposals 
(RFP) to the shortlisted entities. After review and a best value eval-
uation of the responses to the RFP, the department may negotiate and 
enter into a design-build contract for the project. 

RFQ Evaluation Criteria. QSs will be evaluated by the department 
for shortlisting purposes using the following general criteria: quali-
fications and experience, statement of technical approach, and safety 
qualifications. The specific criteria under the foregoing categories will 
be identified in the RFQ, as will the relative weighting of the criteria. 

Release of RFQ and Due Date. The department currently anticipates 
that the RFQ will be available on November 15, 2013. Copies of the 
RFQ will be available at the Texas Department of Transportation, 814 
Arion Parkway, Suite 401, San Antonio, Texas 78216, or on the fol-
lowing website: 

http://www.txdot.gov/business/partnerships/current-cda/sh71-ex-
press.html 

QSs will be due by 3:00 p.m. CST on December 13, 2013, at the ad-
dress specified in the RFQ. 
TRD-201305106 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Filed: November 6, 2013 
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How to Use the Texas Register 
Information Available: The 14 sections of the Texas 

Register represent various facets of state government. Documents 
contained within them include: 

Governor - Appointments, executive orders, and 
proclamations. 

Attorney General - summaries of requests for opinions, 
opinions, and open records decisions. 

Secretary of State - opinions based on the election laws. 
Texas Ethics Commission - summaries of requests for 

opinions and opinions. 
Emergency Rules- sections adopted by state agencies on an 

emergency basis. 
Proposed Rules - sections proposed for adoption. 
Withdrawn Rules - sections withdrawn by state agencies 

from consideration for adoption, or automatically withdrawn by 
the Texas Register six months after the proposal publication date. 

Adopted Rules - sections adopted following public comment 
period. 

Texas Department of Insurance Exempt Filings - notices of 
actions taken by the Texas Department of Insurance pursuant to 
Chapter 5, Subchapter L of the Insurance Code. 

Texas Department of Banking - opinions and exempt rules 
filed by the Texas Department of Banking. 

Tables and Graphics - graphic material from the proposed, 
emergency and adopted sections. 

Transferred Rules- notice that the Legislature has 
transferred rules within the Texas Administrative Code from one 
state agency to another, or directed the Secretary of State to 
remove the rules of an abolished agency. 

In Addition - miscellaneous information required to be 
published by statute or provided as a public service. 

Review of Agency Rules - notices of state agency rules 
review. 

Specific explanation on the contents of each section can be 
found on the beginning page of the section. The division also 
publishes cumulative quarterly and annual indexes to aid in 
researching material published. 

How to Cite: Material published in the Texas Register is 
referenced by citing the volume in which the document appears, 
the words “TexReg” and the beginning page number on which that 
document was published. For example, a document published on 
page 2402 of Volume 38 (2013) is cited as follows: 38 TexReg 
2402. 

In order that readers may cite material more easily, page numbers 
are now written as citations. Example: on page 2 in the lower-left 
hand corner of the page, would be written “38 TexReg 2 issue 
date,” while on the opposite page, page 3, in the lower right-hand 
corner, would be written “issue date 38 TexReg 3.” 

How to Research: The public is invited to research rules and 
information of interest between 8 a.m. and 5 p.m. weekdays at the 
Texas Register office, Room 245, James Earl Rudder Building, 
1019 Brazos, Austin. Material can be found using Texas Register 
indexes, the Texas Administrative Code, section numbers, or TRD 
number. 

Both the Texas Register and the Texas Administrative Code are 
available online at: http://www.sos.state.tx.us. The Register is 
available in an .html version as well as a .pdf (portable document 

format) version through the internet. For website information, call 
the Texas Register at (512) 463-5561. 

Texas Administrative Code 
The Texas Administrative Code (TAC) is the compilation of 

all final state agency rules published in the Texas Register. 
Following its effective date, a rule is entered into the Texas 
Administrative Code. Emergency rules, which may be adopted by 
an agency on an interim basis, are not codified within the TAC. 

The TAC volumes are arranged into Titles and Parts (using 
Arabic numerals). The Titles are broad subject categories into 
which the agencies are grouped as a matter of convenience. Each 
Part represents an individual state agency. 

The complete TAC is available through the Secretary of 
State’s website at http://www.sos.state.tx.us/tac. 

The following companies also provide complete copies of the 
TAC: Lexis-Nexis (800-356-6548), and West Publishing Company 
(800-328-9352). 

The Titles of the TAC, and their respective Title numbers are: 

1. Administration 
4. Agriculture 
7. Banking and Securities 
10. Community Development 
13. Cultural Resources 
16. Economic Regulation 
19. Education 
22. Examining Boards 
25. Health Services 
28. Insurance 
30. Environmental Quality 
31. Natural Resources and Conservation 
34. Public Finance 
37. Public Safety and Corrections 
40. Social Services and Assistance 
43. Transportation 

How to Cite: Under the TAC scheme, each section is designated 
by a TAC number. For example in the citation 1 TAC §27.15: 1 
indicates the title under which the agency appears in the Texas 
Administrative Code; TAC stands for the Texas Administrative 
Code; §27.15 is the section number of the rule (27 indicates that 
the section is under Chapter 27 of Title 1; 15 represents the 
individual section within the chapter). 

How to update: To find out if a rule has changed since the 
publication of the current supplement to the Texas Administrative 
Code, please look at the Index of Rules. The Index of Rules is 
published cumulatively in the blue-cover quarterly indexes to the 
Texas Register. If a rule has changed during the time period 
covered by the table, the rule’s TAC number will be printed with 
the Texas Register page number and a notation indicating the type 
of filing (emergency, proposed, withdrawn, or adopted) as shown 
in the following example. 

TITLE 1. ADMINISTRATION 
Part 4. Office of the Secretary of State 
Chapter 91. Texas Register 
40 TAC §3.704.................................................950 (P)
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SALES AND CUSTOMER SUPPORT 

Sales - To purchase additional subscriptions or back issues (beginning with Volume 30, 
Number 36 – Issued September 9, 2005), you may contact LexisNexis Sales at 1-800-
223-1940 from 7am to 7pm, Central Time, Monday through Friday. 

*Note: Back issues of the Texas Register, published before September 9, 2005, must be 
ordered through the Texas Register Section of the Office of the Secretary of State at 
(512) 463-5561. 

Customer Support - For questions concerning your subscription or account information, you 
may contact LexisNexis Matthew Bender Customer Support from 7am to 7pm, Central Time, 
Monday through Friday. 

Phone: (800) 833-9844
 
Fax: (518) 487-3584
 
E-mail: customer.support@lexisnexis.com
 
Website: www.lexisnexis.com/printcdsc
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