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Texas Supreme Court issues decision in EAA vs Day case

Two-year moratorium set on groundwater reporting
and installation of meters on new wells in district

On Feb. 24, the Texas Supreme 
Court issued its long-awaited  
decision in the Edwards Aquifer 
Authority v. Day case.  

The Court’s decision essen-
tially restates what was added into  
Chapter 36 of the Texas Water Code 
by Senate Bill 332 during the 2011 
session of the Texas Legislature, 
which provides that groundwater 
is owned by the landowner and 
that the pumping of groundwater is  
subject to regulation by groundwater  
conservation districts.  

The Court’s ruling makes clear 
that the state can regulate ground-
water production, which it has 
chosen to do through groundwater 
conservation districts, and provides 
that such regulation is essential to 
groundwater conservation and use 
across the state.

The Court’s decision focuses 
heavily on the Edwards Aquifer 
Authority’s (“EAA’s”) permitting 
system and provides that one of 
the problems with EAA’s system is 
that it focuses entirely on whether 
water was used during a historical 
use period.  

Under  EAA’s  sys tem,  i f  
water was not produced during 
the historic use period, then EAA 
would automatically deny a permit  
application.  The Court’s decision 
indicates that all of the permitting 
factors in Chapter 36, including the 
proposed use of the water, the effect 
on the groundwater resources and 

other permit holders, and a district’s 
management plan, should be consid-
ered when making a decision on a 
permit application.  

EAA developed a permitting 
system based on its enabling act 
passed by the Texas Legislature, 
which is much different than what 
the Texas Legislature devised in 
Chapter 36 of the Texas Water Code.

T h e  H i g h  P l a i n s  Wa t e r  
District’s permitting system tracks the  
language in Chapter 36 of the Texas 
Water Code, and the District takes 
all of the factors that the Court notes 
in its decision into account when 
making a decision on a permit appli-
cation and in its overall regulatory 
framework.    

While the Court’s Feb. 24  
decision does provide that the land-
owners in the EAA v. Day case own 
the groundwater and can bring a 
takings claim, the Court does not ad-
dress the merits of the takings claim.  

F o l l o w i n g  a  F e b .  2 1  
public hearing, the High Plains  
Underground Water Conserva-
tion District (HPWD) Board of  
Directors voted to adopt an  
enforcement policy and civil  
penalty schedule as part of the 
water district’s rules.

The approved policy included 
a two-year moratorium on the  
enforcement policy and civil pen-
alty for exceeding the district’s 
allowable groundwater production 
rate (APR) during 2012 and 2013. 

In addition, the directors also 
approved a two-year moratorium 
on the enforcement policy and civil 

penalties for (1) failure to install 
meters on new wells and/or well 
systems by the Jan. 1, 2012 dead-
line and (2) reporting requirements 
for groundwater production.

“The amendments to the 
High Plains Water District rules 
that were adopted July 19, 2011 
are still in effect. They have not 
been changed or rescinded.  The  
Feb. 21 board action establishes 
a two-year moratorium (2012 
and 2013) on enforcement and  
penalties in these specific areas 
only.  This will allow groundwater 
users additional time to familiar-
ize themselves with the new rule  

requirements,” said District  
Manager Jim Conkwright. 

In other business, the HPWD 
Board of Directors approved an 
18-month study to determine 
a methodology to (1) delineate  
areas within the district where the  
Ogallala Aquifer is incapable 
of producing 1.25 acre-feet per 
acre per year and (2) evaluate  
effectiveness and reliability of  
using alternative methods (other 
than water meters) to measure 
groundwater production.  

An agricultural stakeholder  
advisory group will assist district 
staff with the study.  

This means that the landowners 
in the case will now go through 
another round of litigation to  
determine whether a taking  
occurred under the complex  
takings analysis test created by the 
Texas Supreme Court and the U.S. 
Supreme Court.  

The Court’s opinion discuss-
es the test that will be used to  
determine whether an actual  
taking occurred and added that 
this review is based on the facts of 
each case and that all of the circum-
stances surrounding groundwater 
regulation must be considered to 
determine whether the regulation 
is reasonable.

“The Court’s decision is very 
similar to what we saw from the 
passage of Senate Bill 332 last  
session—that the landowner owns 
the groundwater, but that ground- 
water districts like the High Plains 
Water District can continue to  

regulate production in a way that 
preserves the groundwater resourc-
es while also recognizing private  
p r o p e r t y  r i g h t s , ”  s a i d  J i m  
Conkwright, General Manager for 
High Plains Water District.  “The 
Court’s decision was made in the 
context of EAA’s regulatory sys-
tem, which is very different than 
what our district developed under 
Chapter 36 of the Water Code,” said 
Conkwright.  

Overall, the Court’s decision 
confirms High Plains Water District’s 
view of the law since Senate Bill 332 
was passed last session.  The Court’s 
decision doesn't directly impact the 
High Plains Water District’s recent 
rules revisions, and the District 
will continue to evaluate all of the  
factors provided in Chapter 36 of the 
Water Code and its rules to manage 
the groundwater resources within its 
boundaries in a manner that respects 
private property rights. 
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Groundwater management among charges issued to Senate committee
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A study and recommendation 
on groundwater management in 
Texas is included in select interim 
charges issued Feb. 6 to the Senate 
Committee on Natural Resources 
by Lt. Governor David Dewhurst.  

Specific charges include:
■ Consolidation of groundwater 

conservation districts along major 
aquifer lines in an effort to increase 
efficiency and enhance responsible 
groundwater management;

■ Effectiveness of single county 
and non-contiguous groundwater 
conservation districts;

■ Efficiency and effectiveness 
of varying groundwater regulations 
and permitting processes through-
out the state-including the adequate 
planning for withdrawals and the 
development of Desired Future 
Conditions (DFCs) as compared to 
the regulation provided to surface 
water resources;

■ The relationship of local 
groundwater regulations to the State 
Water Plan and the regional water 
planning process.

The Senate Committee on  
Natural Resources will also study 
impediments to implementation 
of the State Water Plan and make  
recommendations to ensure that 
Texas has access to sufficient water 
for future generations.

Specific charges include:
■ Reviewing opportunities 

to fully fund implementation of 
the State Water Plan and make  
recommendations to ensure that 
Texas has access to sufficient water 
for future generations;

■   Reviewing the loan application 
process administered by the Texas 
Water Development Board (TWDB) 
and prioritize the projects to ensure 
that the new bonding authority is  
targeted to the most pressing  
problems and those projects of  
highest value as identified in the 
State Water Plan;

■  C o n s i d e r  t h e  i m p a c t / 
complexity of the water/energy/
electricity connection;

■ Reviewing progress made  
toward designation of unique  

reservoir sites;
■ Reviewing current and pro-

posed federal initiatives related to 
water resources;

■ Reviewing conservation  
measures across all sectors of the 
economy, including education about 
the benefits of conserved water and 
the enforcement of those measures;

■  Reviewing all state and  
federal statutory barriers—includ-
ing the ability to move water across 
the state and pipeline prohibitions;

■  Cons ide r  g roundwa te r  
regulation and determine whether 
there is a need for modification of 
current regulatory structure;

■ Evaluating the progress 
of the state’s goal of promoting  
desalination projects across the state 
(brackish and seawater)—including 
future expansion to assist in meeting 
state water needs.

Other related charges include 
evaluating alternatives to use of 
surface water or groundwater 
in generation of electricity and  
extraction of fuels, monitoring the 

impact/implications to the oil and 
gas industry by including the dunes 
sagebrush lizard on the U.S. Fish 
and Wildlife Service endangered 
species list, and studying the impact 
of current, pending, and reasonably 
foreseeable federal environmental 
regulations that may impact electric 
generation capacity.

State Capitol at Austin

High Plains Water District mentioned in National Geographic water blog
Recent rule amendments by the 

High Plains Underground Water 
Conservation District received  
favorable comment in the Feb. 7 
Water Currents blog by Sandra 
Postel, lead water expert for the 
National Geographic Society’s 
freshwater initiative.

Her blog entry, “Texas Water 
District Acts To Slow Depletion 
of the Ogallala Aquifer,” makes 
the point that groundwater stored 
in the Ogallala Aquifer is rapidly 
depleting.

“According to a new study just 
released by the U.S. Geological 
Society (USGS), since 1940, the 
total volume of water in storage in 
the High Plains (Ogallala) Aquifer 
declined by some 266 million acre-
feet—a volume equivalent to two-
thirds of the water in Lake Erie…

"Even more worrisome, the 
draining of the High Plains water  
account has picked up speed. The 
average annual depletion rate  
between 2000 and 2007 was 
more than twice that during 
the previous fifty years.  The 
depletion is most severe in the 
southern portion of the aquifer,  
especially in Texas, where the  
water table beneath sizeable  
areas has dropped 100-150 feet; in  
smaller pockets, it has dropped 
more than 150 feet.  Unfortunately, 
that water is not coming back any 

time soon…The southern portions 
get very little recharge today,” 
writes Postel.

USGS Director Marcia McNutt 
agrees.

“In less than 100 years, we 
are seriously depleting what took  
Nature more than 10,000 years to 
fill,” McNutt said.

Postel continues by stating that 
the High Plains Water District’s new 
management goal is just one step in 
adapting to the very real threat of 
running out of water. 

“The rule is designed to help 
meet the district’s forward-thinking 
50/50 management goal to ensure 
that in 50 years at least 50 percent 
of its Ogallala groundwater remains.  
It won’t be an easy goal to meet.  
The new USGS study found that 29 
percent of the Texas’ portion of the 
Ogallala has already been depleted,” 
she writes.

All water users in the 16-county 
High Plains Water District service 
area have an allowable production 
rate (APR) of 1.75 acre-feet (21 
inches) per contiguous acre in 2012 
and 2013; 1.5 acre-feet (18 inches) 
per contiguous acre in 2014 and 
2015; and 1.25 acre-feet (15 inches) 
per contiguous acre in 2016 and 
subsequent years.

Postel commended agricultural 
producers in the High Plains of 
Texas for adopting more efficient 

irrigation practices.
“They have shifted from old-

style flood irrigation to more  
e f f i c i e n t  s p r i n k l e r s … m o r e  
farmers have adopted low-pressure 
drop-line sprinklers that deliver 
water closer to the crops instead of 
spraying it high in the air.  When 
combined with field methods that 
conserve water in the soil, these pre-
cision sprinklers can achieve effi-

ciencies of 95 percent. Some cotton  
farmers have instal led sub- 
surface drip systems, which deliver  
water at low volumes directly to the 
crop roots and achieve efficiencies  
approaching 100 percent,” Postel 
writes.

She adds that this and more will 
be needed to sustain agriculture as 

See BLOG Page Four
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More than 300 attend inaugural Panhandle Water Conservation Symposium
 “The 2011 drought focused  

a t tent ion  on exis t ing  water  
resources, the importance of  
water conservation, and what must 
be done to ensure adequate water  
supplies for Texas in the future. No 
one in the state is having as important a  
discussion as we are today,” said 
Sen. Kel Seliger to more than 
300 participants during the Feb. 8  
inaugura l  Texas  Panhand le  
Water Conservation Symposium in  
Amarillo.

Seliger was one of 21 speakers at 
the day-long event, which provided 
water conservation information for 
the agricultural, municipal, and 
public sectors.

The morning session began with 
a “big picture” overview of the  
impacts of the worst one-year 
drought in state history and how 
agencies/residents are responding 
to it.

S t a t e  C l i m a t o l o g i s t  D r. 
John Nielsen-Gammon said the  
current La Niña weather pattern is  
diminishing—but drought is likely 
to continue.

“Approximately half of all two-
year La Niña patterns will go on 
to a third year. If not, then an El 
Niño pattern emerges.  We hope 
we receive more rainfall in the 
long-term.  Yet one thing is fairly 
certain, warmer temperatures result 
in higher evaporation rates.  That 
will impact the amount of water that 
will stay in the soil, reservoirs, and 

rivers,” Nielsen-Gammon said.
Drought has impacted water  

supplies in Texas—but there are 
opportunities for water users to  
conserve the resource, said Dr.  
Robert  Mace, deputy execu-
tive director of the Texas Water  
Development  Board’s  Water  
Science and Conservation Division.

“Ratepayers can conserve water 
by installing water-efficient fixtures 
and improving urban landscape  
irrigation efficiency. Industrial and 
institutional water users can look at 
ways to reuse water. Water providers 
can look at conjunctive use, water 
reuse, desalination, and they can 
ask themselves what will happen to 
our system if drought continues,” 
Mace said.

He added that agricultural  
producers can take information from 
demonstration projects and use it 
to improve irrigation application 
methods and efficiencies.  Drought-
tolerant crop varieties will also play 
an important role in the future.

“We’re all Texans and we all 
need each other. It’s up to us to work 
together to conserve the state’s water 
resources,” Mace said.

S e n .  S e l i g e r  a n d  R e p .  
Walter T. “Four” Price IV provided 
glimpses into possible water-related  
legislation that may be introduced 
during the 83rd Texas Legislature, 
which convenes Jan. 8, 2013.

“The 83rd Texas Legislature 
will be about the future:  We must  

recognize future water sources 
and do what is needed to conserve  
water so that people can live, work, 
or farm where they want to with 
an adequate water supply,” Sen.  
Seliger said.  “Groundwater conser-
vation districts must conserve water.  
They must look at today’s water use 
and ask what can be done better to  
preserve the resource.”

He added that planning for  
future water needs is essential.  
“Who would have thought that we 
would be relying on groundwater 
for our water supply when Lake  
Meredith opened 46 years ago in 
1966?”

Publ ic  awareness  of  the  
importance of water conservation is 
also a major issue, Rep. Price said. 

“Educating the public on why 
and how to conserve water will 
make a big difference.  Most  
persons turn on the tap and there is 
an abundant supply of clean water.  
Agriculture is the leading user of 
groundwater—but we have to keep 
a balance in order to sustain our 
agriculture-based economy. Conser-
vation of the current water resource 
is the quickest and least-expensive 
method available,” he said.

Sen. Robert Duncan received 
the first "Crown of Texas Water 
Conservation Award," recognizing 
dedication to water conservation 
efforts.

Jim Parks, executive director of 
the North Texas Municipal Water 

District, was the keynote speaker 
at the conference luncheon. He 
provided insight into challenges 
that wholesale water providers face 
when implementing conservation 
programs in urban environments. 

Afternoon sessions featured 
presentations on agricultural,  
municipal, and public water  
conservation methods.

T h e s e  i n c l u d e d  w a t e r  
policy, rate structures, conservation  
rebates  for  municipal i t ies ;  
agricultural irrigation system 
capacities and efficiencies,  
discussion of drought-tolerant 
corn varieties, and conservation 
tillage; rainwater harvesting, water  
efficient plant varieties for the 
Texas Panhandle, and water con-
servation education opportunities

“Our goal for this inaugural 
symposium was to present new 
methods for conservation, put this 
newfound knowledge to use, and 
to bond as a community to protect 
and conserve water for future 
generations.  The response was 
wonderful.  We had a very diverse 
audience and were not preach-
ing to the choir as we sometimes 
do,” said Carole Baker, executive  
director of the Texas Water  
Foundation.

Some of the symposium  
presentations are available for 
on-line viewing at http://texas-
water.org/news/2012/texaswater 
conservationsymposium/index.html  

Scenes from the Panhandle Water Conservation Symposium

Lubbock Master Gardener Cecilia George 
discusses water efficient landscape plant 
varieties for the Texas Panhandle.

Anai Padilla of El Paso Water Utilities 
reviews the city's conservation efforts 
during the past 20 years.

Jim Crownover, director-at-large for the Texas 
Rainwater Catchment Association, gives an 
overview of rainwater harvesting methods.

Deaf Smith County Producer Charles Schlabs 
explains how to conserve water in a corn/
cotton crop rotation.

The High Plains Water District's exhibit 
provided information about the geology and 
hydrology of the Ogallala Aquifer.

Symposium participants listen closely to 
presenters during the morning session at 
the Amarillo Civic Center.

State Climatologist Dr. John Nielsen-Gammon  
discusses the 2012 weather outlook following 
the worst one-year drought in Texas.

North Texas Municipal Water District 
Manager Jim Parks was the keynote 
speaker during the conference luncheon.
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| Conservation Conversation
News briefs and other conservation-related information

ART EXHIBIT STRESSES IMPORTANCE OF WATER-- 
Approximately 30 pieces of artwork depicting water as power,  
water as life source, and water as environmental concern are featured 
in the “FLOW” exhibit at the Abraham Art Gallery on the Wayland 
Baptist University campus in Plainview.  The exhibit is on display 
through March 30.  Call 806-291-3710 for more information.

FIX-A-LEAK WEEK is March 12-18, 2012.  This is a time to 
remind Americans of the environmental and economical benefits in 
fixing leaks ranging from household plumbing fixtures to landscape 
irrigation systems.  Additional information about Fix-A-Leak Week 
and the U.S. Environmental Protection Agency (EPA) WaterSense 
Program is available at www.epa.gov/watersense 

NONPOINT SOURCE MANAGEMENT—The Texas State 
Soil and Water Conservation Board and Texas Commission on  
Environmental Quality are asking the public and other entities to  
review/comment on proposed revisions to the Texas Nonpoint 
Source Management Program from Feb. 10 through March 12, 
2012.   The draft document is available at http://www.tceq.texas.gov/ 
w a t e r q u a l i t y / n o n p o i n t - s o u r c e / m g m t - p l a n / i n d e x .
html#management-plan   

RETIREMENT—Mark Vickery, executive director of the Texas 
Commission on Environmental Quality (TCEQ), is retiring in May 
after 25 years of service in state government.  He became the TCEQ 
executive director in 2008.

TX GROUNDWATER SUMMIT—Registration is now open 
for the Texas Groundwater Summit to be held Aug. 28-30, 2012 at 
the Crowne Plaza Hotel in Austin. The event is hosted by the Texas  
Alliance of Groundwater Districts (TAGD).  Attendees will receive 
updated information on a number of groundwater-related subjects, 
including drought; groundwater legislation, policy, and management; 
hydraulic fracturing; joint and regional water planning; and new 
groundwater technologies.  Registration information and sponsorship 
opportunities are available at www.texasgroundwatersummit.com. 

energy costs rise and water tables 
decline. 

The blog concludes by stating, 
“As the pumping limits get more 
stringent, irrigators will need to 
choose crops and irrigation methods 
that maximize water productiv-
ity—that is, value per drop.  And as  
farmers have more incentive 
to boost their water productiv-
ity, engineers, agronomists, and  
entrepreneurs will develop irriga-
tion systems to help them do this.  

It is the way of our water-limited 
future. Let the adaptation begin.”

Poste l  i s  founder  of  the  
Global Water Policy Project and is  
considered one of the world’s most 
respected authorities on freshwater 
issues.  

She is also a Freshwater Fellow 
of the National Geographic Society. 

Postel’s blog is available for  
on-line viewing at http://news-
watch .nat ionalgeographic .
com/2012/02/07/texas-water- 
district-acts-to-slow-depletion-of-
the-ogallala-aquifer/ 

Continued From Page Two

Blog:  Adapt to water-limited future

"Don't Pray For Rain Unless You
Take Care Of What You Get"

-- R. E. Dixon, 1937
Superintendent, Texas Agricultural Experiment Station, Spur TX

Every rain drop is important!  Rainwater harvesting barrels at 
home or furrow dikes on the farm can help maximize the benefits 
of spring and summer rainfall.


