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♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

Appointments 
Appointments for May 27, 2013 

Appointed as the Commissioner of Insurance for a term to expire Feb-
ruary 1, 2015, Julia Rathgeber of Austin (replacing Eleanor Kitzman 
of Austin whose term expired). 

Appointed to the Lower Colorado River Authority for a term to expire 
February 1, 2019, Pamela Jo "PJ" Ellison of Brenham (replacing Re-
becca Klein of San Antonio whose term expired). 

Appointed to the Lower Colorado River Authority for a term to expire 
February 1, 2019, Robert D. "Bobby" Lewis of Elgin (replacing Kath-
leen White of Rosanky whose term expired). 

Appointed to the Lower Colorado River Authority for a term to expire 
February 1, 2019, Thomas Michael Martine of Cypress Mill (Mr. Mar-
tine is being reappointed). 

Appointed to the Lower Colorado River Authority for a term to expire 
February 1, 2019, F. Scott Spears, Jr. of Austin (Mr. Spears is being 
reappointed). 

Appointed to the Lower Colorado River Authority for a term to expire 
February 1, 2019, Timothy T. Timmerman of Austin (Mr. Timmerman 
is being reappointed). 

Rick Perry, Governor 
TRD-201302182 

Proclamation 41-3323 
TO ALL TO WHOM THESE PRESENTS SHALL COME: 

I, RICK PERRY, Governor of the State of Texas, issued an Emer-
gency Disaster Proclamation on May 20, 2013, certifying that the se-
vere storms and tornado outbreak that occurred on May 15, 2013, have 
caused a disaster in Ellis, Hood and Johnson counties in the State of 
Texas. I do hereby amend my proclamation of May 20, 2013, to in-
clude Parker County. 

THEREFORE, in accordance with the authority vested in me by Sec-
tion 418.014 of the Texas Government Code, I do hereby declare a state 
of disaster in Ellis, Hood, Johnson and Parker counties based on the 

existence of such disaster, and direct that all necessary measures both 
public and private as authorized under Section 418.017 of the code be 
implemented to meet that disaster. 

As provided in Section 418.016 of the code, all rules and regulations 
that may inhibit or prevent prompt response to this disaster are sus-
pended for the duration of the disaster. 

In accordance with the statutory requirements, copies of this proclama-
tion shall be filed with the applicable authorities. 

IN TESTIMONY WHEREOF, I have hereunto signed my name and 
ave officially caused the Seal of State to be affixed at my office in the 
ity of Austin, Texas, this the 22nd day of May, 2013. 

ick Perry, Governor 
RD-201302183 

h
C

R
T

Proclamation 41-3324 
TO ALL TO WHOM THESE PRESENTS SHALL COME: 

I, RICK PERRY, GOVERNOR OF THE STATE OF TEXAS, by the 
authority vested in me by Article III, Section 5 and Article IV, Section 
8 of the Texas Constitution, do hereby call an extraordinary session of 
the 83rd Legislature, to convene in the City of Austin, commencing at 
6 p.m. on Monday, May 27, 2013, for the following purposes: 

To consider legislation which ratifies and adopts the interim redistrict-
ing plans ordered by the federal district court as the permanent plans 
for districts used to elect members of the Texas House of Representa-
tives, Texas Senate and United States House of Representatives. 

The Secretary of State will take notice of this action and will notify the 
members of the legislature of my action. 

IN TESTIMONY WHEREOF, I have hereunto signed my name and 
have officially caused the Seal of State to be affixed at my Office in the 
City of Austin, Texas, this the 27th day of May, 2013. 

Rick Perry, Governor 
TRD-201302184 

GOVERNOR June 7, 2013 38 TexReg 3453 



♦ ♦ ♦ 

♦ ♦ ♦ 

Requests for Opinions 
RQ-1126-GA 

Requestor: 

Tim F. Branaman, Ph.D. 

Chair, Texas State Board of Examiners of Psychologists 

333 Guadalupe, Suite 2-450 

Austin, Texas 78701 

Re: Whether an individual licensed as a specialist in school psychology 
who is employed by a university in that capacity is exempt from the 
Psychologists' Licensing Act (RQ-1126-GA) 

Briefs requested by June 13, 2013 

For further information, please access the website at 
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110. 
TRD-201302173 
Katherine Cary 
General Counsel 
Office of the Attorney General 
Filed: May 28, 2013 

Opinions 
Opinion No. GA-1006 

Mr. David Slayton 

Administrative Director 

Office of Court Administration 

Post Office Box 12066 

Austin, Texas 78711-2066 

Re: Transportation Code section 502.010 and the reconciliation of Sen-
ate Bill 1386 and House Bill 2357 from the Eighty-second Legislature 
(RQ-1101-GA) 

S U M M A R Y 

Transportation Code section 502.010 authorizes certain counties to im-
pose an additional fee of twenty dollars on a person who fails to pay 
a fine, fee or tax to the county or on a defendant who fails to appear 
in connection with a pending criminal proceeding. The commissioners 
court may determine whether a county imposes the additional fee and 
which county official or department assesses and collects that fee. If 
the commissioners court decides to impose the fee, the commissioners 
court may determine whether the officer charged with assessing and 
collecting the additional fee may waive it in particular circumstances. 
The additional fee may be imposed after the date on which the fine, fee 
or tax is due, and it may be assessed when a defendant fails to appear 
for a criminal proceeding but has not been convicted. 

For further information, please access the website at 
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110. 
TRD-201302188 
Katherine Cary 
General Counsel 
Office of the Attorney General 
Filed: May 29, 2013 

ATTORNEY GENERAL June 7, 2013 38 TexReg 3455 
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TITLE 13. CULTURAL RESOURCES 

PART 2. TEXAS HISTORICAL 
COMMISSION 

CHAPTER 15. ADMINISTRATION OF 
FEDERAL PROGRAMS 
13 TAC §§15.2, 15.3, 15.5 
The Texas Historical Commission (hereafter referred to as the 
"commission") proposes amendments to §15.2, concerning 
Standards for Administration; §15.3, concerning State Board of 
Review/National Register; and §15.5, concerning Federal Tax 
Incentives. 

Section 15.2 references the federal regulations and directives 
the agency must administer and use for adopting its own rules, 
standards and guidelines. The amendment to §15.2 will update 
the language to reflect current guidelines of the Council of Texas 
Archeologists and where they may be obtained. 

Section 15.3 references the State Board of Review for the Na-
tional Register of Historic Places. The purpose of the Board of 
Review is to review and make recommendations for nominations 
of Texas properties to the National Register of Historic Places. 
The amendment to §15.3 recognizes that the National Trust for 
Historic Preservation may not necessarily have Texas members 
serving as its advisors. The amendment also removes the re-
quirements for notification to the U.S. Department of the Inte-
rior of a Board member's conflict of interest. Under §15.3(h)(5), 
members already recuse themselves from deliberation of a nom-
ination where a conflict exists. 

Section 15.5 references the Review of Applications for Federal 
Tax Incentives and is the agency's responsibility pursuant to 36 
Code of Federal Regulations (CFR) §67.1(c). The purpose of 
the certified rehabilitation tax incentive program is to encourage 
the rehabilitation of privately owned, historic commercial build-
ings and provide a state level review and consultation process. 
The agency reviews the eligibility of the project and its confor-
mance with the Secretary of the Interior's Standards for Reha-
bilitation and makes recommendations to the U.S. Department 
of the Interior for a final certification decision. The amendment 
to the section will clarify the language to more accurately reflect 
the language of 36 CFR §67.1(c) as it pertains to the certified 
rehabilitation tax credit program. 

Mark Wolfe, Executive Director, has determined that for the first 
five-year period the amendments are in effect there will be no 
fiscal implications for state or local government. 

Mr. Wolfe has determined for each year of the first five-year pe-
riod the amendments are in effect, the public benefit anticipated 

as a result of the amendments will be an increased clarity of the 
Administration of Federal Programs. Additionally, Mr. Wolfe has 
determined there will be no impact on small or micro businesses 
or individuals. 

Comments on the proposal may be submitted to Mark Wolfe, Ex-
ecutive Director, Texas Historical Commission, P.O. Box 12276, 
Austin, Texas 78711-2276. Comments will be accepted for 30 
days after publication in the Texas Register. 

The amendments are proposed under §442.005 and §442.007 of 
the Texas Government Code which provide the commission with 
the authority to promulgate rules and conditions to reasonably 
effect the purposes of this chapter. 

No other statutes, articles, or codes are affected by the amend-
ments. 

§15.2. Standards for Administration. 

(a) For the purpose of administering and complying with the 
National Historic Preservation Act of 1966, as amended (Public Law 
96-515, 94 Statute 2987, 16 United States Code 470); the Tax Reform 
Act of 1976 (Public Law 94-455, 90 Statute 1525, 26 United States 
Code 1); the Revenue Act of 1878 (Public Law 95-6700); the Eco-
nomic Recovery Tax Act of 1981 (Public Law 97-34, 95 Statute 178, 26 
United States Code 1); the Tax Equity and Fiscal Responsibility Act of 
1982 (Public Law 97-248, 96 Statute 324, 26 United States Code 1); the 
Tax Reform Act of 1984 (Public Law 98-369) and the Tax Reform Act 
of 1986 (Public Law 99-514); the Archeological Historical Preserva-
tion Act of 1974 (Public Law 93-291, 88 Statute 174, 16 United States 
Code 469); the Archaeological Resources Protection Act of 1979 (Pub-
lic Law 96-95, Statute 721, 16 United States Code 470a); Executive Or-
der 11593; Executive Order 12072; federal programs, as well as other 
pertinent federal legislation and directives, the Texas Historical Com-
mission adopts as its own the relevant federal rules and regulations, 
standards, guidelines: 36 Code of Federal Regulations 60: National 
Register of historic and cultural properties; 36 Code of Federal Reg-
ulations 800: Protection of historic and cultural properties; 36 Code 
of Federal Regulations 61: Criteria for comprehensive statewide his-
toric surveys and plans; 36 Code of Federal Regulations 63: Determi-
nations of eligibility for inclusion in the National Register of Historic 
Places; 36 Code of Federal Regulations 66: Recovery of scientific, pre-
historic, historic, and archeological data: methods, standards, and re-
porting requirements; 36 Code of Federal Regulations 68: Secretary 
of the Interior's Standards for Historic Preservation Projects; "Arche-
ology and Historic Preservation: Secretary of the Interior's Standards 
and Guidelines" (Federal Register, September 29, 1983): "Consulting 
about Archeology Under Section 106" (Advisory Council on Historic 
Preservation, 1990); 36 Code of Federal Regulations Part 79: Cura-
tion of Federally Owned and Administered Archeological Collections; 
"The Section 110 Guidelines" (Advisory Council on Historic Preserva-
tion, 1989); and "Preparing Agreement Documents" (Advisory Council 
on Historic Preservation, 1989). 
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(b) Standards and guidelines [Guidelines] formulated and 
adopted by the Council of Texas Archeologists [on April 6, 1984, and 
amended on March 10, 1987,] are adopted by reference for use by the 
state historic preservation officer insofar as those guidelines do not 
conflict with federal regulations which apply to the same subjects. 
The Council of Texas Archeologists guidelines address the following 
topics: 

(1) professional performance standards for fieldwork and 
analysis; 

(2) cultural resource management reports; 

(3) curation standards and procedures; [and] 

(4) historic cemeteries and unmarked historic graves; and 
[curatorial guidelines for human remains. Information regarding the 
availability of the Council of Texas Archeologists guidelines may be 
obtained from the Texas Historical Commission, Box 12276, Austin, 
Texas 78711.] 

(5) survey standards and information regarding the avail-
ability of the Council of Texas Archeologists guidelines may be ob-
tained from the Council of Texas Archeologists website: counciloftex-
asarcheologists.org. 

§15.3. State Board of Review/National Register. 
(a) Name. The name of this organization shall be the State 

Board of Review (hereafter referred to as the "board", "review board", 
or "board of review") for the National Register of Historic Places, 
Texas. 

(b) Purpose. The purpose of this organization is to review and 
make recommendations to the state historic preservation officer regard-
ing nominations from Texas to the National Register of Historic Places 
(hereafter referred to as the "National Register"), and to perform other 
duties and responsibilities as prescribed in the Federal Register. 

(c) Membership. The voting membership of the [state] board 
of review shall consist of 11 Texas residents. The board shall include 
one professional in the disciplines of history, prehistoric archeology, 
and historic archeology, and two professionals each in architectural his-
tory and architecture. All professional members shall meet the mini-
mum standards of professional qualifications as set forth in the Federal 
Register (Part V: 36 Code of Federal Regulations Part 61, §61.4(e)) and 
verified by the state historic preservation officer (state liaison officer). 
Professionals from closely related fields are eligible to serve on the 
board of review in lieu of the above specified professionals subject to 
the approval of the National Park Service. Four citizen members with 
a demonstrated interest, competence, and knowledge in historic preser-
vation will be selected and shall serve as voting members. Whenever 
possible, one of these members shall be selected from the appointed 
representatives from Texas serving as advisors to the National Trust 
for Historic Preservation. 

(d) Appointments. Appointments to the board of review [State 
Board of Review] shall be upon recommendation of the State Historic 
Preservation Officer and confirmed by a majority vote of the Texas His-
torical Commission (hereafter referred to as the "commission"). The 
term of office for board of review members shall be two years, with five 
members to be appointed one year and six to be appointed on alternate 
years. Terms shall begin October 1. Appointments by the commission 
[Texas Historical Commission] to fill vacancies may occur at any time 
during the year. No member of the board [State Board of Review] shall 
be appointed to more than three consecutive terms. 

(e) Election and duties of officers. A chairperson, vice-chair-
person, and secretary will be elected by the review board annually by 
a majority vote at the first meeting of each federal fiscal year. The 

chairperson shall perform such duties as are properly required of him 
or her by the board. He/she shall have general supervision of the af-
fairs of the board, and shall have authority to interpret and carry out all 
policies established by its members. The vice-chairperson shall per-
form such duties as the board or chairperson directs, and shall preside 
in the absence of the chairperson. The secretary shall certify the min-
utes of all meetings of the board and shall perform other duties as may 
be prescribed by the chairperson or board. The secretary shall preside 
in the absence of both the chairperson and the vice-chairperson. The 
secretary shall complete an evaluation form for each nomination pre-
sented by staff at each board meeting. The form will become a part of 
the commission's permanent record of opinions and decisions by the 
board, and will be filed in the National Register programs office of the 
commission [Texas Historical Commission]. 

(f) Meetings. Meetings of the board of review [State Board of 
Review] shall be held as many times per year as prescribed in the Fed-
eral Register (Part V: 36 Code of Federal Regulations Part 61, §61.4(e)) 
pertaining to the National Register [of Historic Places]. Other meetings 
may be called by the chairperson as needed. The majority of the mem-
bership shall constitute a quorum and the chairperson shall vote only 
to break a tie. The chairperson may appoint members to committees 
for specific purposes and committee meetings may be required. Com-
mittee reports, if any, shall be given to the full board. If the elected 
secretary is absent from a board meeting, the chairperson shall appoint 
a member of the board to serve as the secretary. 

(g) Rules. The board of review shall adopt these written pro-
cedures as required by the federal guidelines for the National Regis-
ter as published in the Federal Register (Part V: 36 Code of Federal 
Regulations Part 61, §61.4(e)). The adoption of, and amendments to, 
these rules shall be subject to approval and adoption as rules by the 
commission [Texas Historical Commission]. 

(h) Code of conduct. 

(1) No member of the board of review [State Board of Re-
view] may vote upon the consideration of a property for nomination to 
the National Register [of Historic Places] if the member has a conflict 
of interest, real or potential, in that vote. 

(2) A member of the board of review has a conflict of in-
terest in such a vote if there is likely to be a financial benefit from the 
property being considered to any of the following: 

(A) the member of the board of review; or 

(B) any person of the member's immediate family, 
which includes spouse and any minor children; or 

(C) a business partner of the member; or 

(D) any organization for profit in which the member, or 
any person of subparagraphs (B) and (C) of this paragraph is serving or 
is about to serve as an officer, director, trustee, partner, or employee. 

(3) A financial benefit includes, but is not limited to, grant 
money, contract, subcontract, royalty, commission, contingency, bro-
kerage fee, gratuity, favor, or any other things of real or potential value. 

(4) A member of the board [State Board of Review] who 
has a conflict of interest may not participate as a private citizen in the 
deliberations concerning the property being considered for nomination 
to the National Register. 

(5) Prior to any deliberations concerning the property in 
which a member of the [state] board [of review] has a conflict of in-
terest, the member with a conflict shall announce, for the record, that 
such a conflict exists and physically recuse himself/herself from the de-
cision-making process and not vote directly, in absentia, or by proxy 
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in that matter. Review board minutes must indicate which member re-
cused himself/herself and the reasons for the recusal. 

[(6) The nomination of any property passed by the board 
of review in which a member of the board has announced a conflict 
of interest will be forwarded to the United States Department of the 
Interior with a request for an intensive review of that nomination.] 

(i) Conduct of meetings. Parliamentary authority shall be 
according to Robert's Rules of Order, Newly Revised, except where 
specifically provided for otherwise in these rules. 

§15.5. Federal Tax Incentives. 
(a) Eligibility. The certified rehabilitation of a certified his-

toric structure [Income-producing buildings listed in the National Reg-
ister of Historic Places or located in certain approved local historic dis-
tricts] may qualify for a rehabilitation credit on federal income taxes as 
provided for in the Internal Revenue Code, 26 United States Code §§47, 
48(g) and 170(h); applicable Internal Revenue Service regulations in-
cluding 26 Code of Federal Regulations §1.48-12; and National Park 
Service regulations including 36 Code of Federal Regulations Part 67. 
[tax incentives when rehabilitated. The owner or long-term lessee who 
incurs the cost of rehabilitating such properties is eligible for the tax 
benefits.] 

(b) Applications. Pursuant to 36 Code of Federal Regulations 
§67.1(c), the Texas Historical Commission, as the State Historic 
Preservation Office, participates in the review of request for certifica-
tion. Two copies of the Historic Preservation Certification Application 
[A project application] must be submitted to the Texas Historical 
Commission for review [in respect to the appropriateness of the 
project work]. Within 30 days of receipt of a complete, adequately 
documented application, the commission forwards one copy of the [a 
specified period of time the project] application and the commission's 
recommendations [review comments are forwarded] to the U.S. De-
partment of the Interior for a final certification decision [determination 
of appropriateness]. The [For approved projects, the] Texas Historical 
Commission provides technical consultation during planning and 
[during the] implementation of project work. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 22, 2013. 
TRD-201302039 
Mark Wolfe 
Executive Director 
Texas Historical Commission 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 463-8817 

CHAPTER 20. AWARDS 
13 TAC §20.1, §20.2 
The Texas Historical Commission (hereafter referred to as the 
"commission") proposes new Chapter 20, §20.1 and §20.2, con-
cerning Awards. 

The Texas Treasure Business Award is the commission's re-
sponsibility under §442.020, Texas Government Code. The pur-
pose of the Texas Treasure Business Award Program is to rec-
ognize the accomplishments of Texas businesses which have 
provided employment opportunities and support to the state's 
economy for at least 50 years. 

The commission confers a variety of awards and recognitions 
for individuals and organizations. Examples of awards include 
the Governor's Award for Historic Preservation; The John L. 
Nau, III Award of Excellence in Museums; the First Lady's Texas 
Treasures Award; the Texas Treasure Business Award; and the 
Award of Merit. 

New §20.1 establishes that the commission may implement and 
present awards and that the commission is responsible for crite-
ria and procedures for establishment of awards. The language in 
this section is similar to that of 13 TAC §21.18, which is proposed 
for repeal in this issue of the Texas Register. The proposed new 
Chapter 20 will create a single location for rules within Title 13, 
Part 2 concerning the commission's award programs. 

New §20.2 is proposed to provide consistent implementation 
of the Texas Treasure Business Award, which honors for-profit 
businesses that have supported the Texas economy for 50 years 
or more. Section 20.2(b) establishes definitions specific to the 
Texas Treasure Business Award. Section 20.2(c) establishes 
the eligibility for the award while §20.2(d) outlines the process 
for nomination. Section 20.2(d)(5) permits the commission 
to charge a fee - although none is currently implemented or 
proposed. Section 20.2(e) sets the responsibility for evaluating 
nominations as well as the timeline. Section 20.2(f) outlines the 
presentation of the award in a manner required by §442.020, 
Texas Government Code. Section 20.2(g) establishes the ac-
ceptable use of the logo and award materials in order to protect 
the integrity of the award while allowing its use for promotional 
purposes. Section 20.2(h) clarifies when award recipients may 
continue to be considered a Texas Treasure Historic Business 
despite changes and evolution of the business subsequent to 
the award. 

Mark Wolfe, Executive Director, has determined that for the first 
five-year period the new sections are in effect there will be no 
fiscal implications for state or local government as a result of 
enforcing or administering these sections. 

Mr. Wolfe has determined for each year of the first five-year pe-
riod the new sections are in effect the public benefit anticipated 
as a result of the sections will be an increased clarity of the ad-
ministration of the Texas Treasure Business Award. Additionally, 
Mr. Wolfe has determined there may be a positive effect on small 
or micro businesses and individuals that receive the award. 

Comments on the proposal may be submitted to Mark Wolfe, Ex-
ecutive Director, Texas Historical Commission, P.O. Box 12276, 
Austin, Texas 78711-2276. Comments will be accepted for 30 
days after publication in the Texas Register. 

The new sections are proposed under §442.005, Texas Govern-
ment Code, which provides the commission with the authority 
to promulgate rules and conditions to reasonably effect the pur-
poses of Chapter 442 of the Texas Government Code. 

The new sections implement §442.005 and §442.020 of the 
Texas Government Code. No other statutes, articles, or codes 
are affected by this proposal. 

§20.1. Establishment of Awards. 
(a) The commission may establish and present such awards 

and prizes as it determines to be appropriate within its statutory au-
thority. 

(b) The conditions of eligibility, procedures for consideration, 
and criteria for judging such awards shall be determined by the com-
mission and made available to members of the public who may be in-
terested in nominating individuals or organizations for such awards. 
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(c) Awards shall be made without regard to the race, religion, 
ethnicity, gender, political affiliation, or national origin of the nominee. 

(d) The commission may accept donations, grants, fees, or ap-
propriated funds to support awards as provided in this chapter. 

§20.2. Texas Treasure Business Award. 

(a) Purpose. The commission is authorized to honor busi-
nesses that have existed in this state providing employment and 
supporting the Texas economy for 50 years or more with the Texas 
Treasure Business Award. 

(b) Definitions. The following words and terms shall have the 
following meanings unless the context clearly indicates otherwise. 

(1) Award--Texas Treasure Business Award. A recipient of 
the award as determined by the commission is a Texas Treasure Historic 
Business. 

(2) Continuous operation--A business that has continued in 
operation without substantial interruption. 

(3) Commission--The Texas Historical Commission and its 
staff. 

(4) Independent business--A business that is not a unit of an 
affiliated business entity, chain, or franchise. An independent business 
may be local, statewide, national, or multinational in scale. 

(5) Texas business--A business that has its corporate offices 
in Texas or is majority-owned by residents of Texas and operated in 
Texas. 

(6) Very similar type of business--Businesses with closely 
related products or services, including those that evolved with technol-
ogy or the passage of time. 

(7) Continuously owned by the same family--Business 
ownership that has passed through family members related by blood, 
marriage, or adoption. 

(c) Eligibility. Independent, Texas businesses that have been 
in continuous, for-profit operation in the State of Texas for at least 50 
years may be nominated for the award. The operations, products, or 
services offered at the time of the award nomination must be similar 
and related to those provided during the 50 or more years prior to the 
award. Nominated businesses must be considered by the Texas Comp-
troller of Public Accounts to be in good standing with its franchise tax 
reports and payments at the time of nomination to be considered for 
the award. Additional recognition may be given to an eligible business 
with continuous ownership by the same family; for a business operat-
ing in a historic building with architectural integrity; or for a business 
operated continuously for 75 years, 100 years, or 125 years. 

(d) Nominations for the award may be made by any elected 
state official or by any authorized representative of the business being 
nominated. 

(1) Nominations shall be made on a form established by the 
commission. 

(2) The commission may require supporting materials that 
show evidence that the business has been continuously operating in 
Texas for 50 or more years. 

(3) Nominations for businesses wishing to be recognized 
for additional criteria such as operating for 75 years, 100 years, 125 
years or that wish to be recognized for having been continuously owned 
by the same family for at least 50 years or operated in a historic build-
ing with architectural integrity may be required to submit additional 
documentation. 

(4) Nominations shall be accepted by the commission at 
any time during the year, however the commission may establish peri-
odic deadlines for evaluating nominations and announcing awards. 

(5) The commission may establish a processing fee to off-
set the costs of the evaluation and awards. 

(e) Evaluation. The Executive Director or his designee will 
evaluate the completed nomination materials. The Executive Direc-
tor shall determine if the nominated business meets the criteria for the 
award. The commission shall notify the nominated business of its de-
termination within 60 days of receiving complete nomination materials 
or at other periodic intervals established by the commission. 

(f) Award. Businesses selected for the award will receive an 
award certificate or plaque and one or more window decals. The com-
mission may establish a fee for additional certificates, plaques, or win-
dow decals. 

(1) The commission shall notify the state senator and state 
representative in whose districts a recipient's principal place of business 
in this state is located. 

(2) The commission, the recipient, and state senator and 
state representative shall cooperate in determining the location of the 
award presentation, if any. 

(g) Use of logo. Texas Treasure Historic Businesses are en-
couraged to display window decals provided by or acquired from the 
commission on the recipient's place of business. Decals may be dis-
played on multiple locations of the awarded business provided these 
are locations of the same business operation named in the award. 

(1) Texas Treasure Historic Businesses may use the award 
logo in advertising, displays, signs, or on vehicles that are part of the 
awarded businesses' named operation. 

(2)            
shall be utilized only by Texas Treasure Historic Businesses. 

(3) The logo and term "Texas Treasure Historic Business" 
shall be used in their complete format without alteration, unless other-
wise approved by the commission. 

(4) The commission may establish additional requirements 
for acceptable use of the logo. 

(h) Changes to businesses after receipt of the award. 

Window decals or other display or use of the award logo

(1) A Texas Treasure Historic Business that receives the 
award may continue to display the award, plaques or decals for the 
same business after changes in ownership, operation or location pro-
vided the business continues to operate with the same or a very similar 
type of business and name. 

(2) A Texas Treasure Historic Business that ceases to op-
erate as an independent business but that retains its name and the same 
or a very similar type of business may continue to utilize the award and 
logo. An affiliated business entity, if any, is not entitled to utilize the 
award or logo for itself or other businesses it may operate that have not 
specifically received the award. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302085 
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Mark Wolfe 
Executive Director 
Texas Historical Commission 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 463-8817 

CHAPTER 21. HISTORY PROGRAMS 
SUBCHAPTER B. OFFICIAL TEXAS 
HISTORICAL MARKER PROGRAM 
13 TAC §21.6, §21.11 
The Texas Historical Commission (hereafter referred to as "the 
commission") proposes amendments to 13 TAC §21.6, concern-
ing Recorded Texas Historic Landmark Designation; and new 
13 TAC §21.11, concerning Review of Work on Recorded Texas 
Historic Landmarks. 

The commission's Official Texas Historical Marker Program is 
the agency's responsibility under §442.006 of the Texas Gov-
ernment Code, which states: 

"(f) A person may not damage the historical or architectural 
integrity of a structure the commission has designated as a 
Recorded Texas Historic Landmark without notifying the com-
mission at least 60 days before the date on which the action 
causing the damage is to begin. After receiving the notice, the 
commission may waive the waiting period or, if the commission 
determines that a longer period will enhance the chance for 
preservation, it may require an additional waiting period of not 
longer than 30 days. On the expiration of the time limits imposed 
by this section, the person may proceed, but must proceed not 
later than the 180th day after the date on which notice was given 
or the notice is considered to have expired. 

"(g) This chapter does not authorize the commission to review 
or determine the placement or location of an object in or on a 
Recorded Texas Historic Landmark if the placement or location 
does not result in substantial structural change or damage to the 
landmark." 

Section 21.6 concerns the Recorded Texas Historic Landmark 
(hereafter referred to as "RTHL") Designation. Currently there 
are no rules outlining the process for determining if proposed 
work would damage or inappropriately alter an RTHL. 

The purpose of the RTHL Designation is to designate and protect 
properties judged to be historically and architecturally significant. 
The commission awards RTHL Designation to buildings at least 
50 years old that are worthy of preservation for their architectural 
and historical associations. 

The amendments to this chapter will update §21.6 and add new 
§21.11 which outlines and clarifies the commission's review au-
thority for proposed work on RTHLs. The new §21.11 is modeled 
on language included in 13 TAC Chapter 17 related to the com-
mission's review of work on county courthouses. 

Mark Wolfe, Executive Director, has determined that for the first 
five-year period the amendments and new section are in effect 
there will be no fiscal implications for state or local government 
as a result of enforcing or administering the amended and new 
sections. 

Mr. Wolfe has determined that for each year of the first five-year 
period the amendments and new section are in effect the public 

benefit anticipated as a result of the amended and new sections 
will be an increased clarity of the administration of the RTHL Des-
ignation program. Additionally, Mr. Wolfe has determined that 
there will be no impact on small or micro businesses or individ-
uals. 

Comments on the proposal may be submitted to Mark Wolfe, Ex-
ecutive Director, Texas Historical Commission, P.O. Box 12276, 
Austin, Texas 78711-2276. Comments will be accepted for 30 
days after publication in the Texas Register. 

The amendments and new section are proposed under §442.006 
and §442.005 of the Texas Government Code which provide the 
commission with the authority to promulgate rules and conditions 
to reasonably effect the purposes of Chapter 442 of the Texas 
Government Code. 

No other statutes, articles, or codes are affected by this proposal. 

§21.6. Recorded Texas Historic Landmark Designation. 
(a) The commission may award the Recorded Texas Historic 

Landmark (hereafter referred to as "RTHL") [(RTHL)] designation to 
historic structures that meet criteria set forth in program guidelines, 
criteria and procedures adopted by the commission. 

(b) The RTHL designation becomes effective upon approval 
by the commission [Texas Historical Commission]. 

(c) Official Texas Historical Markers signify the RTHL desig-
nation; designation comes only through application to and approval by 
the commission. 

(d) Once designated, properties are subject to provisions of the 
Texas Government Code, §442.006(f) and rules of the commission, 
including §21.11 of this title (relating to Review of Work on Recorded 
Texas Historic Landmarks). 

§21.11. Review of Work on Recorded Texas Historic Landmarks. 
(a) Definitions. The following words and terms, when used in 

this section, shall have the following meanings, unless context clearly 
indicates otherwise. 

(1) Damage--To alter, in whole or in part. Damage to his-
torical or architectural integrity includes alterations of structural ele-
ments, decorative details, fixtures, and other material; construction of 
additions; relocation; or demolition. 

(2) Integrity--Integrity refers to the physical condition and 
therefore the capacity of the resource to convey a sense of time and 
place. Integrity is the authenticity of a property's historic identity, ev-
idenced by the survival of physical characteristics that existed during 
the property's historic or prehistoric period, including the property's 
location, design, setting, materials, workmanship, feeling, and associ-
ation. In terms of architectural design, to have integrity means that a 
building still possesses much of its mass, scale, decoration, and so on, 
of either the period in which it was conceived and built, or the period in 
which it was adapted to a later style which has validity in its own rights 
as an expression of historical character or development. The question 
of whether or not a building possesses integrity is a question of the 
building's retention of sufficient fabric to be identifiable as a historic 
resource. For a building to possess integrity, its principal features must 
be sufficiently intact for its historic identity to be apparent. A building 
that is significant because of its historic association(s) must retain suf-
ficient physical integrity to convey such association(s). 

(3) Normal maintenance and repair--Work that does not 
have the potential to cause removal, damage or alteration to the 
integrity, form, or appearance of the materials, features, or landform 
of the historic building or structure and its site, is considered to be 
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normal maintenance and repair. Cleaning surfaces with non-corrosive 
mild solutions and low-pressure water, repainting window frames 
or doorways with similar paints, or minor repairs such as replacing 
putty on windows are examples of normal maintenance and repair. 
Other work, however, may not constitute normal maintenance and 
repair. For example, permanent masonry damage can result from use 
of inappropriate cleaning methods, such as sandblasting, high pressure 
water cleaning, or the use of unsuitable chemicals, or from use of 
damaging repainting techniques and materials. Replacing historic 
windows damages the historical integrity of a building, and painting 
previously unpainted surfaces constitutes alteration. Such work is not 
considered normal maintenance or repair. 

(b) Procedure. As provided for in Texas Government Code, 
§442.006(f), a person may not damage the historical or architectural 
integrity of a structure the commission has designated as a Recorded 
Texas Historic Landmark (landmark) without first notifying the com-
mission. Such notice shall not be required for normal maintenance and 
repair; for interior work that does not affect the exterior integrity of the 
property; or for work to the surrounding site unless included as part of 
the designated landmark. 

(1) Notice from the property owner to the commission. At 
least 60 days prior to the proposed work on a landmark, a written notifi-
cation from the property owner describing the project shall be submit-
ted to the commission, along with construction documents, sketches, 
or drawings which adequately describe the full scope of project work 
and photographs of the areas affected by the proposed changes. 

(2) Notice from the commission to the property owner. 
Written notice of the commission's comments pursuant to a review of 
the proposed work shall be provided by the commission. Comments 
shall be made based on the Secretary of the Interior's Standards for 
the Treatment of Historic Properties (1995 and subsequent revisions; 
codified at 36 Code of Federal Regulations Part 67), which are sum-
marized in subparagraphs (A) - (C) of this paragraph: 

(A) Definitions for historic preservation project treat-
ment. 

(i) Preservation is defined as the act or process of 
applying measures necessary to sustain the existing form, integrity, 
and materials of an historic property. Work, including preliminary 
measures to protect and stabilize the property, generally focuses upon 
the ongoing maintenance and repair of historic materials and features 
rather than extensive replacement and new construction. New exterior 
additions are not within the scope of this treatment; however, the lim-
ited and sensitive upgrading of mechanical, electrical, and plumbing 
systems and other code-required work to make properties functional is 
ppropriate within a preservation project. 

(ii) Rehabilitation is defined as the act or process of 
aking possible a compatible use for a property through repair, alter-
tions, and additions while preserving those portions or features which 
onvey its historical, cultural, or architectural values. 

(iii) Restoration is defined as the act or process of 
ccurately depicting the form, features, and character of a property as 

a

m
a
c

a
it appeared at a particular period of time by means of the removal of 
features from other periods in its history and reconstruction of miss-
ing features from the restoration period. The limited and sensitive 
upgrading of mechanical, electrical, and plumbing systems and other 
code-required work to make properties functional is appropriate within 
a restoration project. 

(iv) Reconstruction is defined as the act or process 
of depicting, by means of new construction, the form features, and de-
tailing of a non-surviving site, landscape, building, structure, or object 

for the purpose of replicating its appearance at a specific period of time 
and in its historic location. 

(B) General standards for historic preservation projects. 

(i) A property shall be used as it was historically, or 
be given a new use that maximizes the retention of distinctive materials, 
features, spaces, and spatial relationships. Where a treatment and use 
have not been identified, a property shall be protected and, if necessary, 
stabilized until additional work may be undertaken. 

(ii) The historic character of a property shall be re-
tained and preserved. The replacement of intact or repairable historic 
materials or alteration of features, spaces, and spatial relationships that 
characterize a property shall be avoided. 

(iii) Each property shall be recognized as a physical 
record of its time, place and use. Work needed to stabilize, consolidate, 
and conserve existing historic materials and features shall be physically 
and visually compatible, identifiable upon close inspection, and prop-
erly documented for future research. 

(iv) Changes to a property that have acquired his-
toric significance in their own right shall be retained and preserved. 

(v) Distinctive materials, features, finishes, and con-
struction techniques or examples of craftsmanship that characterize a 
property shall be preserved. 

(vi) The existing condition of historic features shall 
be evaluated to determine the appropriate level of intervention needed. 
Where the severity of deterioration requires repair or limited replace-
ment of a distinctive feature, the new material shall match the old in 
composition, design, color, and texture. 

(vii) Chemical or physical treatments, if appropriate, 
shall be undertaken using the gentlest means possible. Treatments that 
cause damage to historic materials shall not be used. 

(viii) Archeological resources shall be protected and 
preserved in place to the extent possible. If such resources must be 
disturbed, mitigation measures shall be undertaken. 

(C) Specific standards for historic preservation projects. 
In conjunction with the eight general standards listed in subparagraph 
(B)(i) - (viii) of this paragraph, specific standards are to be used for 
each treatment type. 

(i) Standards for rehabilitation. 

(I) A property shall be used as it was historically 
or be given a new use that requires minimal change to its distinctive 
materials,      

(II) The historic character of a property shall be 
retained and preserved. The removal of distinctive materials or alter-
ation of features, spaces, and spatial relationships that characterize a 
property shall be avoided. 

(III) Each property shall be recognized as a phys-
ical record of its time, place, and use. Changes that create a false sense 
of historical development, such as adding conjectural features or ele-

features, spaces, and spatial relationships.

ments from other historic properties, shall not be undertaken. 

(IV) Changes to a property that have acquired 
historic significance in their own right shall be retained and preserved. 

(V) Distinctive materials, features, finishes, and 
construction techniques or examples of craftsmanship that characterize 
a property shall be preserved. 

(VI) Deteriorated historic features shall be 
repaired rather than replaced. Where the severity of deterioration 
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requires replacement of a distinctive feature, the new feature shall 
match the old in design, color, texture, and where possible, materials. 
Replacement of missing features shall be substantiated by documen-
tary and physical evidence. 

(VII) Chemical or physical treatments, if appro-
priate, shall be undertaken using the gentlest means possible. Treat-
ments that cause damage to historic materials shall not be used. 

(VIII) Archeological resources shall be protected 
and preserved in place to the extent possible. If such resources must be 
disturbed, mitigation measures shall be undertaken. 

(IX) New additions, exterior alterations, or re-
lated new construction shall not destroy historic materials, features, 
and spatial relationships that characterize the property. The new work 
shall be differentiated from the old and shall be compatible with the 
historic materials, features, size, scale and proportion, and massing to 
protect the integrity of the property and its environment. 

(X) New additions and adjacent or related new 
construction shall be undertaken in such a manner that, if removed in 
the future, the essential form and integrity of the historic property and 
its environment would be unimpaired. 

(ii) Standards for restoration. 

(I) A property shall be used as it was historically 
or be given a new use which reflects the property's restoration period. 

(II) Materials and features from the restoration 
period shall be retained and preserved. The removal of materials or 
alteration of features, spaces, and spatial relationships that characterize 
the period shall not be undertaken. 

(III) Each property shall be recognized as a phys-
ical record of its time, place and use. Work needed to stabilize, consol-
idate and conserve materials and features from the restoration period 
shall be physically and visually compatible, identifiable upon close in-
spection, and properly documented for future research. 

(IV) Materials, features, spaces, and finishes that 
characterize other historical periods shall be documented prior to their 
alteration or removal. 

(V) Distinctive materials, features, finishes, and 
construction techniques or examples of craftsmanship that characterize 
the restoration period shall be preserved. 

(VI) Deteriorated features from the restoration 
period shall be repaired rather than replaced. Where the severity 
of deterioration requires replacement of a distinctive feature, the 
new feature shall match the old in design, color, texture, and, where 
possible, materials. 

(VII) Replacement of missing features from the 
restoration period shall be substantiated by documentary and physical 
evidence. A false sense of history shall not be created by adding conjec-
tural features, features from other properties, or by combining features 
that never existed together historically. 

(VIII) Chemical or physical treatments, if appro-
priate, shall be undertaken using the gentlest means possible. Treat-
ments that cause damage to historic materials shall not be used. 

(IX) Archeological resources affected by a 
project shall be protected and preserved in place to the extent possible. 
If such resources must be disturbed, mitigation measures shall be 
undertaken. 

(X) Designs that were never executed histori-
cally shall not be constructed. 

(iii) Standards for reconstruction. 

(I) Reconstruction shall be used to depict van-
ished or non-surviving portions of a property when documentary and 
physical evidence is available to permit accurate reconstruction with 
minimal conjecture, and such reconstruction is essential to the public 
understanding of the property. 

(II) Reconstruction of a landscape, building, 
structure, or object in its historic location shall be preceded by a 
thorough archeological investigation to identify and evaluate those 
features and artifacts which are essential to an accurate reconstruction. 
If such resources must be disturbed, mitigation measures shall be 
undertaken. 

(III) Reconstruction shall include measures 
to preserve any remaining historic materials, features, and spatial 
relationships. 

(IV) Reconstruction shall be based on the accu-
rate duplication of historic features and elements substantiated by doc-
umentary or physical evidence rather than on conjectural designs or 
the availability of different features from other historic properties. A 
reconstructed property shall re-create the appearance of the non-sur-
viving historic property in materials, design, color, and texture. 

(V) A reconstruction shall be clearly identified as 
a contemporary re-creation. 

(VI) Designs that were never executed histori-
cally shall not be constructed. 

(3) If the proposed work meets the Secretary of the Inte-
rior's Standards for the Treatment of Historic Properties, the commis-
sion may waive the remainder of the 60-day waiting period. If the pro-
posed work does not meet these standards or otherwise would damage 
the integrity of the landmark, the commission may require an additional 
waiting period of no longer than 30 days, for a total of up to 90 days. 
The waiting period is intended to enhance the chance for preservation, 
and the commission may negotiate with the property owner during this 
period. On the expiration of the time limits imposed in the commis-
sion's response, the work may proceed, but must proceed not later than 
the 180th day after the date on which notice was given or the notice is 
considered to have expired. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302048 
Mark Wolfe 
Executive Director 
Texas Historical Commission 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 463-8817 

♦ ♦ ♦ 

SUBCHAPTER E. AWARDS PROGRAM 
13 TAC §21.18 
(Editor's note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of 
the Texas Historical Commission or in the Texas Register office, James 
Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 
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♦ ♦ ♦ 

The Texas Historical Commission (hereafter referred to as the 
"commission") proposes the repeal of 13 TAC Chapter 21, Sub-
chapter E, §21.18, concerning the Awards Program. New 13 
TAC Chapter 20, §20.1, relating to Establishment of Awards, 
will replace the repealed section and is contemporaneously pro-
posed in this issue of the Texas Register. 

The purpose of the repeal is to allow adoption of a similar rule 
on the same subject that will consolidate rules related to agency 
awards in a single location and facilitate additional, related rules 
if necessary in the future. 

Mark Wolfe, Executive Director, has determined that for the first 
five-year period the repeal of the rule is in effect there will be no 
fiscal implications for state or local government. 

Mr. Wolfe has determined for each year of the first five-year pe-
riod the repeal of the rule is in effect the public benefit anticipated 
as a result of the repeal will be an increased clarity of the admin-
istration of the commission's awards. Additionally, Mr. Wolfe has 
determined there will be no effect on small or micro businesses 
or individuals due to the repeal. 

Comments on the proposal may be submitted to Mark Wolfe, Ex-
ecutive Director, Texas Historical Commission, P.O. Box 12276, 
Austin, Texas 78711-2276. Comments will be accepted for 30 
days after publication in the Texas Register. 

The repeal is proposed under §442.005 of the Texas Govern-
ment Code, which provides the commission with the authority 
to promulgate rules and conditions to reasonably affect the pur-
poses of Chapter 442 of the Texas Government Code. 

No other statutes, articles, or codes are affected by this proposal. 

§21.18. Awards. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 22, 2013. 
TRD-201302040 
Mark Wolfe 
Executive Director 
Texas Historical Commission 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 463-8817 

CHAPTER 22. CEMETERIES 
13 TAC §22.6 
The Texas Historical Commission (hereafter referred to as the 
"commission") proposes amendments to 13 TAC §22.6, con-
cerning Historic Texas Cemeteries. 

The Historic Texas Cemetery designation program is the 
commission's responsibility under Texas Government Code, 
§442.006. The Historic Texas Cemetery (hereafter referred to as 
"HTC") designation encourages county historical commissions, 
cemetery associations and groups, and individuals throughout 
the state to record and protect historic cemeteries. 

The purpose of the HTC designation is to raise awareness of 
historic cemeteries; record historic cemetery boundaries in the 
county deed records; and alert present and future landowners of 
land adjacent to the cemetery of the existence of the cemetery. 

Amendments to §22.6 update Chapter 22 to reflect the current 
HTC designation process and procedures for evaluating HTC 
applications. 

Mark Wolfe, Executive Director, has determined that for the first 
five-year period the amendments are in effect there will be no 
fiscal implications for state or local government as a result of 
enforcing or administering the amendments. 

Mr. Wolfe has determined for each year of the first five-year pe-
riod the amendments are in effect the public benefit anticipated 
as a result of the amendments will be an increased clarity of the 
administration of the Historic Texas Cemetery designation pro-
gram. Additionally, Mr. Wolfe has determined there will be no 
impact on small or micro businesses or individuals. 

Comments on the proposal may be submitted to Mark Wolfe, Ex-
ecutive Director, Texas Historical Commission, P.O. Box 12276, 
Austin, Texas 78711-2276. Comments will be accepted for 30 
days after publication in the Texas Register. 

The amendments are proposed under §442.005 and §442.006 of 
the Texas Government Code which provide the commission with 
the authority to promulgate rules and conditions to reasonably 
affect the purposes of Chapter 442 of the Texas Government 
Code. 

No other statutes, articles, or codes are affected by this proposal. 

§22.6. Historic Texas Cemeteries. 
(a) Any cemetery that is deemed worthy of recognition and 

preservation for its historic associations is eligible for designation as 
a Historic Texas Cemetery. The purpose of this designation is to alert 
the present and future owners of land adjacent to the cemetery of the 
existence of the cemetery. Such cemeteries are eligible for this status if 
established at least 50 years before the date of application. The History 
Programs Committee may waive the age requirement for cemeteries 
that are deemed to be exceptionally significant. Designation as a His-
toric Texas Cemetery does not restrict in any way the private owner's 
use of the land outside the cemetery boundaries. 

(b) Any individual, organization, or agency may submit an ap-
plication for designation. The Commission shall notify the owner of the 
property containing a cemetery, or adjacent landowners having com-
mon boundaries with the cemetery, about the proposed designation. 

(c) Applications for Historic Texas Cemetery designation are 
available at the Commission or on the Commission's website. Com-
pleted applications, along with the processing fee of $25 (twenty-five 
dollars), shall be [signed by the County Historical Commission Chair 
before being] sent to the Commission for processing and review. 
County Historical Commissions will be notified of applications sub-
mitted for cemeteries in their county. The Commission may request 
further documentation if necessary. The burden of proof of the exis-
tence of the cemetery is on the applicant. If the application is accepted 
for designation, the applicant will be sent a Declaration of Dedication 
to be filed with the appropriate county clerk's office. Applications 
rejected because of ineligibility may be reviewed by the History 
Programs Committee upon the request of the applicant. The cemetery 
will be officially recognized as a Historic Texas Cemetery when the 
applicant forwards a copy of the recorded Declaration of Dedication 
and exhibits which include the filing date and recording data. 

(d) Designation as a Historic Texas Cemetery must be based 
on complete documentation of the cemetery's eligibility as outlined in 
the application form available from the Commission. Examples of doc-
umentation that may be requested include deed and title, plot records, 
archival documents, photographs, oral histories, [remote sensing,] and 
archeological data. 
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♦ ♦ ♦ 

(e) The Historic Texas Cemetery designation may be removed 
only by action of the Commission or by an order of the court of proper 
jurisdiction removing the dedication or permitting the removal of the 
cemetery and the return of the land to other purposes. A transfer of 
ownership does not result in a removal of the dedication. 

[(f) For a designated Historic Texas Cemetery that contains 
dedicated cemetery land less than 50 years old at the time of the des-
ignation and is now at least 50 years old, an applicant may reapply to 
include that land as a designated cemetery and modify the boundaries 
of the Historic Texas Cemetery designation.] 

(f) [(g)] A Historic Texas Cemetery may be further recognized 
with an Official Historic Texas Cemetery Marker, available for pur-
chase through the Commission. The marker shall be placed in accor-
dance with §21.7 of this title (relating to Application Requirements) 
and §21.9 of this title (relating to Application Evaluation Procedures). 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302119 
Mark Wolfe 
Executive Director 
Texas Historical Commission 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 463-8817 

TITLE 19. EDUCATION 

PART 2. TEXAS EDUCATION AGENCY 

CHAPTER 75. CURRICULUM 
SUBCHAPTER AA. COMMISSIONER'S 
RULES CONCERNING DRIVER EDUCATION 
STANDARDS OF OPERATION FOR PUBLIC 
SCHOOLS, EDUCATION SERVICE CENTERS, 
AND COLLEGES OR UNIVERSITIES 
19 TAC §75.1014 
The Texas Education Agency (TEA) proposes an amendment to 
§75.1014, concerning driver education. The section establishes 
procedures for student certification and transfers. The proposed 
amendment would reduce the fee for the DE-964E certificate to 
$1.00. 

Section 75.1014, adopted effective January 1, 2000, establishes 
in rule the procedures relating to student certification and trans-
fers for public schools, education service centers, and colleges 
or universities that provide driver education programs. The rule 
also establishes that the TEA shall charge a fee of $2.00 for each 
DE-964E certificate, which is used to certify completion of an ap-
proved driver education course and is a government record. 

During the recent sunset review of the TEA, the Sunset Advisory 
Commission recommended that fees collected by the TEA for 
driver education course completion certificates should be set by 
rule at a level necessary to recover program costs. 

The proposed amendment to 19 TAC §75.1014 would reduce the 
fee the TEA charges for each DE-964E certificate from $2.00 to 
$1.00 to align the revenue collected from the fee with the costs 
to operate the program. 

In a separate proposal, the TEA proposes amendments to driver 
training rules in 19 TAC Chapter 176, Driver Training Schools, 
Subchapter AA, Commissioner's Rules on Minimum Standards 
for Operation of Licensed Texas Driver Education Schools, and 
Subchapter BB, Commissioner's Rules on Minimum Standards 
for Operation of Licensed Texas Driving Safety Schools and 
Course Providers, to reduce the fee for course completion cer-
tificates for driver education courses and driving safety courses 
to $1.00. 

The proposed amendment would have no procedural or report-
ing implications. The proposed amendment would have no lo-
cally maintained paperwork requirements. 

Robert Duron, deputy commissioner for finance and administra-
tion, has determined that for the first five-year period the amend-
ment is in effect there will be no additional costs for state or local 
government as a result of enforcing or administering the amend-
ment, which would reduce the cost of each course completion 
certificate from $2.00 to $1.00. The proposed amendment would 
reduce revenue for the state by approximately $21,000 each 
year of fiscal years 2014-2017. School districts that have driver 
education programs would realize a small savings as a result of 
the proposed amendment. School districts should see a savings 
of approximately $21,000 each year of fiscal years 2014-2017. 
This savings is based on the number of certificates of this type 
that were sold between September 1, 2011, and August 31, 
2012. 

Dr. Duron has determined that for each year of the first five 
years the amendment is in effect the public benefit anticipated 
as a result of enforcing the amendment will be alignment of the 
fees generated with the costs associated with program opera-
tion. There is no anticipated economic cost to persons who are 
required to comply with the proposed amendment. 

There is no direct adverse economic impact for small businesses 
and microbusinesses; therefore, no regulatory flexibility anal-
ysis, specified in Texas Government Code, §2006.002, is re-
quired. 

The public comment period on the proposal begins June 7, 2013, 
and ends July 8, 2013. Comments on the proposal may be sub-
mitted to Cristina De La Fuente-Valadez, Rulemaking, Texas Ed-
ucation Agency, 1701 North Congress Avenue, Austin, Texas 
78701, (512) 475-1497. Comments may also be submitted elec-
tronically to rules@tea.state.tx.us or faxed to (512) 463-5337. A 
request for a public hearing on the proposal submitted under the 
Administrative Procedure Act must be received by the commis-
sioner of education not more than 14 calendar days after notice 
of the proposal has been published in the Texas Register on June 
7, 2013. 

The amendment is proposed under the Texas Education Code 
(TEC), §7.021(b)(9), which authorizes the agency to develop 
a program of instruction in driver education and traffic safety 
as provided by TEC, §29.902. TEC, §29.902, authorizes the 
agency to charge a fee for a driver education and traffic safety 
course in an amount determined by the agency to be compara-
ble to the fee charged by a driver education school that holds a 
license under TEC, Chapter 1001. 
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♦ ♦ ♦ 

The amendment implements the TEC, §7.021(b)(9) and 
§29.902. 

§75.1014. Procedures for Student Certification and Transfers. 

(a) The Texas Education Agency (TEA) shall be responsible 
for providing the driver education certificate (Form DE-964E) to public 
schools, education service centers (ESCs), and colleges or universities 
exempt from the Texas Driver and Traffic Safety Education Act. The 
TEA shall also provide the DE-964E certificate to the Texas Depart-
ment of Public Safety (DPS) for driver education programs approved 
by DPS. On this form, the driver education instructor and the superin-
tendent, college or university chief school official, ESC director, DPS 
director, or their designee must certify that the driver education course 
was conducted according to TEA and DPS education standards for an 
approved course in driver education for Texas schools. 

(1) (No change.) 

(2) The TEA shall charge a fee of $1.00 [$2.00] for each 
DE-964E certificate provided. 

(3) - (16) (No change.) 

(b) - (h) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302086 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: July 7, 2013 

       For further information, please call: (512) 475-1497

CHAPTER 97. PLANNING AND 
ACCOUNTABILITY 
SUBCHAPTER AA. ACCOUNTABILITY AND 
PERFORMANCE MONITORING 
19 TAC §97.1001 
(Editor's note: In accordance with Texas Government Code, 
§2002.014, which permits the omission of material which is "cum-
bersome, expensive, or otherwise inexpedient," the figure in 19 TAC 
§97.1001 is not included in the print version of the Texas Register. The 
figure is available in the on-line version of the June 7, 2013, issue of 
the Texas Register.) 

The Texas Education Agency (TEA) proposes an amendment 
to §97.1001, concerning accountability. The section describes 
the state accountability rating system and annually adopts the 
most current accountability manual. The proposed amendment 
would adopt applicable excerpts of the 2013 Accountability Man-
ual. Earlier versions of the manual will remain in effect with re-
spect to the school years for which they were developed. 

Legal counsel with the TEA has recommended that the proce-
dures for issuing accountability ratings for public school districts 
and campuses be adopted as part of the Texas Administrative 
Code. This decision was made in 2000 given a court decision 
challenging state agency decision making via administrative let-
ter/publications. Given the statewide application of the account-

ability rating process and the existence of sufficient statutory au-
thority for the commissioner of education to formally adopt rules 
in this area, portions of each annual accountability manual have 
been adopted since 2000. The accountability system evolves 
from year to year so the criteria and standards for rating and 
acknowledging schools in the most current year differ to some 
degree over those applied in the prior year. The intention is to 
annually update 19 TAC §97.1001 to refer to the most recently 
published accountability manual. 

The proposed amendment to 19 TAC §97.1001 would adopt ex-
cerpts of the 2013 Accountability Manual into rule as a figure. 
The excerpts, Chapters 3-9 of the 2013 Accountability Manual, 
specify the indicators, standards, and procedures used by the 
commissioner of education to determine accountability ratings 
for districts, campuses, and charter schools. These chapters 
also specify indicators, standards, and procedures used to deter-
mine Distinction Designations on additional indicators for Texas 
public school campuses. The TEA will issue accountability rat-
ings and Distinction Designations under the procedures speci-
fied in the 2013 Accountability Manual by August 8, 2013. Rat-
ings and Distinction Designations may be revised as a result of 
investigative activities by the commissioner as authorized under 
TEC, §39.056 and §39.057. 

In 2013, campuses and districts will be evaluated using a 
performance index framework. The framework includes four 
indexes. These indexes include performance on the State of 
Texas Assessments of Academic Readiness (STAAR®) results 
for Grades 3-8 and end-of-course, and Texas Assessment 
of Knowledge and Skills (TAKS) results for Grade 11; longi-
tudinal graduation rates; annual Recommended High School 
Program/Distinguished Achievement Program graduates; and 
annual dropout rates. In 2013, the Distinction Designations 
system will award three distinctions: top 25 percent student 
progress, academic achievement in reading/English language 
arts, and academic achievement in mathematics for qualifying 
campuses that have received an acceptable rating. Distinction 
Designations are not available for academic achievement in 
science or social studies for 2013. 

In addition to adopting excerpts of the 2013 Accountability Man-
ual in rule as a figure, the proposed amendment would update 
statutory citations. The proposal would also update the rule to 
remove language that refers to separate procedures for standard 
and alternative education accountability and to refer to Distinc-
tion Designations. 

The proposed amendment would also modify subsection (e) to 
specify that accountability manuals adopted for school years 
prior to 2013-2014 will remain in effect with respect to those 
school years. 

The proposed rule action would place the specific procedures 
contained in Chapters 3-9 of the 2013 Accountability Manual 
for annually rating school districts and campuses in the Texas 
Administrative Code. Applicable procedures would be adopted 
each year as annual versions of the accountability manual are 
published. The proposed amendment would have no locally 
maintained paperwork requirements. 

Criss Cloudt, associate commissioner for assessment and ac-
countability, has determined that for the first five-year period the 
amendment is in effect there will be no additional costs for state 
or local government as a result of enforcing or administering the 
amendment. 
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Dr. Cloudt has determined that for each year of the first five 
years the amendment is in effect the public benefit anticipated as 
a result of enforcing the amendment will be to continue to inform 
the public of the existence of annual manuals specifying rating 
procedures for the public schools by including this rule in the 
Texas Administrative Code. There is no anticipated economic 
cost to persons who are required to comply with the proposed 
amendment. 

There is no direct adverse economic impact for small businesses 
and microbusinesses; therefore, no regulatory flexibility anal-
ysis, specified in Texas Government Code, §2006.002, is re-
quired. 

The public comment period on the proposal begins June 7, 2013, 
and ends July 8, 2013. Comments on the proposal may be sub-
mitted to Cristina De La Fuente-Valadez, Rulemaking, Texas Ed-
ucation Agency, 1701 North Congress Avenue, Austin, Texas 
78701, (512) 475-1497. Comments may also be submitted elec-
tronically to rules@tea.state.tx.us or faxed to (512) 463-5337. A 
request for a public hearing on the proposal submitted under the 
Administrative Procedure Act must be received by the commis-
sioner of education not more than 14 calendar days after notice 
of the proposal has been published in the Texas Register on June 
7, 2013. 

The amendment is proposed under the Texas Education Code, 
§§39.052(a) and (b)(1)(A), 39.053, 39.054, 39.055, 39.116, 
39.201, 39.203(a) and (c)(1), and 29.081(e), which authorize 
the commissioner of education to adopt rules to evaluate school 
district and campus performance and to assign each district 
and campus a performance rating that reflects acceptable 
performance or unacceptable performance as well as to award 
distinction designations. 

The amendment implements the Texas Education Code, 
§§39.052(a) and (b)(1)(A), 39.053, 39.054, 39.055, 39.116, 
39.201, 39.203(a) and (c)(1), and 29.081(e). 

§97.1001. Accountability Rating System. 
(a) The rating standards established by the commissioner 

of education under Texas Education Code (TEC), §§39.052(a) and 
(b)(1)(A), 39.053, 39.054, 39.055, 39.116, 39.201, 39.203(a) and 
(c)(1), and 29.081(e) [§39.051(c) and (d) (as that section existed before 
amendment by House Bill 3, 81st Texas Legislature, 2009)], shall be 
used to evaluate the performance of districts, campuses, and charter 
schools. The indicators, standards, and procedures used to determine 
ratings [under both standard and alternative education accountabil-
ity (AEA) procedures] will be annually published in official Texas 
Education Agency publications. These publications will be widely 
disseminated and cover the following procedures: 

(1) indicators, standards, and procedures used to determine 
district ratings; 

(2) indicators, standards, and procedures used to determine 
campus ratings; 

(3) indicators, standards, and procedures used to determine 
Distinction Designations [acknowledgment on Additional Indicators]; 
and 

(4) procedures for submitting a rating appeal. 

(b) The [standard and alternative] procedures by which dis-
tricts, campuses, and charter schools are rated and acknowledged for 
2013 [2011] are based upon specific criteria and calculations, which 
are described in excerpted sections of the 2013 [2011] Accountability 
Manual provided in this subsection. 

Figure: 19 TAC §97.1001(b) 
[Figure: 19 TAC §97.1001(b)] 

(c) Ratings may be revised as a result of investigative activities 
by the commissioner as authorized under TEC, §39.056 and §39.057 
[§39.074 and §39.075 (as those sections existed before amendment by 
House Bill 3, 81st Texas Legislature, 2009)]. 

(d) The specific criteria and calculations used in the account-
ability manual are established annually by the commissioner of educa-
tion and communicated to all school districts and charter schools. 

(e) The specific criteria and calculations used in the annual 
accountability manual adopted for school years prior to 2013-2014 
[2011-2012] remain in effect for all purposes, including accountabil-
ity, data standards, and audits, with respect to those school years. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 24, 2013. 
TRD-201302140 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 475-1497 

♦ ♦ ♦ 
19 TAC §97.1005 
(Editor's note: In accordance with Texas Government Code, 
§2002.014, which permits the omission of material which is "cum-
bersome, expensive, or otherwise inexpedient," the figure in 19 TAC 
§97.1005 is not included in the print version of the Texas Register. The 
figure is available in the on-line version of the June 7, 2013, issue of 
the Texas Register.) 

The Texas Education Agency (TEA) proposes an amend-
ment to §97.1005, concerning accountability and performance 
monitoring. The section describes the purpose of the Per-
formance-Based Monitoring Analysis System (PBMAS) and 
manner in which school districts and charter school perfor-
mance is reported. The section also adopts the most recently 
published PBMAS Manual. The proposed amendment would 
adopt applicable excerpts of the Performance-Based Monitoring 
Analysis System 2013 Manual. Earlier versions of the manual 
will remain in effect with respect to the school years for which 
they were developed. 

House Bill 3459, 78th Texas Legislature, 2003, added the TEC, 
§7.027, limiting and redirecting monitoring done by the TEA to 
that required to ensure school district and charter school com-
pliance with federal law and regulations; financial accountabil-
ity, including compliance with grant requirements; and data in-
tegrity for purposes of the Public Education Information Man-
agement System (PEIMS) and accountability under TEC, Chap-
ter 39. Legislation passed in 2005 renumbered TEC, §7.027, to 
TEC, §7.028. To meet this monitoring requirement, the agency 
developed the PBMAS, which is used in conjunction with other 
evaluation systems, to monitor performance and program ef-
fectiveness of special programs in school districts and charter 
schools. 

Agency legal counsel has determined that the commissioner of 
education should take formal rulemaking action to place into the 
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Texas Administrative Code procedures related to the PBMAS. 
Given the statewide application of the PBMAS and the existence 
of sufficient statutory authority for the commissioner of education 
to formally adopt rules in this area, portions of each annual PB-
MAS Manual have been adopted since the first PBMAS Manual 
was developed in 2004-2005. The PBMAS evolves from year to 
year, and the intent is to annually update 19 TAC §97.1005 to 
refer to the most recently published PBMAS Manual. 

The proposed amendment to 19 TAC §97.1005 would update 
the current rule by adopting excerpted sections of the PBMAS 
2013 Manual. These excerpted sections describe the specific 
criteria and calculations that will be used to assign 2013 PBMAS 
performance levels. 

The 2013 PBMAS includes several key changes from the 2012 
system. The transition to the State of Texas Assessments 
of Academic Readiness (STAAR®) is reflected in the 2013 
PBMAS with the implementation of certain STAAR® Grades 
3-8 and end-of-course (EOC) indicators as appropriate. New 
standards and/or cut-points are being proposed for several 
2013 PBMAS indicators, including the Texas English Language 
Proficiency Assessment System (TELPAS) Reading Beginning 
Proficiency Level Rate, the Career and Technical Education 
(CTE) Nontraditional Course Completion Rate, the Special 
Education STAAR® Participation Rate, the Special Education 
STAAR® Modified Participation Rate, the Placements in Instruc-
tional Settings 40/41 (Ages 6-11) Rate, the Special Education 
Recommended High School Program (RHSP)/Distinguished 
Achievement Program (DAP) Diploma Rate, the Special Edu-
cation Discretionary Discipline Alternative Education Program 
(DAEP) Placements Rate, the Special Education Discretionary 
Placements to In-School Suspension (ISS) Rate, and the 
Special Education Discretionary Placements to Out-of-School 
Suspension (OSS) Rate. 

Four indicators are being proposed for deletion: the CTE Texas 
Assessment of Knowledge and Skills (TAKS) Passing Rate, the 
CTE limited English proficient (LEP) TAKS Passing Rate, the 
CTE Economically Disadvantaged TAKS Passing Rate, and the 
CTE Special Education TAKS Passing Rate. In addition, four 
indicators are being proposed for Report Only: the Special Edu-
cation Regular Class ≥80% (Ages 6-11) Rate, the Special Edu-
cation Regular Class ≥80% (Ages 12-21) Rate, the Special Ed-
ucation Regular Class <%(Ages 6-11) Rate, and the Special Ed-
ucation Regular Class <%(Ages 12-21) Rate. Changes to the 
PBMAS indicators for 2013 are marked in the manual as "New!" 
for easy reference. 

The proposed amendment would also modify subsection (d) to 
specify that the PBMAS Manual adopted for the school years 
prior to 2013-2014 will remain in effect with respect to those 
school years. 

The proposal would establish in rule the PBMAS procedures for 
assigning the 2013 PBMAS performance levels. Applicable pro-
cedures will be adopted each year as annual versions of the PB-
MAS Manual are published. The proposed amendment would 
have no locally maintained paperwork requirements. 

Criss Cloudt, associate commissioner for assessment and ac-
countability, has determined that for the first five-year period the 
amendment is in effect there will be no additional costs for state 
or local government as a result of enforcing or administering the 
amendment. 

Dr. Cloudt has determined that for each year of the first five 
years the amendment is in effect the public benefit anticipated 

as a result of enforcing the amendment will be to continue to 
inform the public of the existence of annual manuals specifying 
PBMAS procedures by including this rule in the Texas Adminis-
trative Code. There is no anticipated economic cost to persons 
who are required to comply with the proposed amendment. 

There is no direct adverse economic impact for small businesses 
and microbusinesses; therefore, no regulatory flexibility anal-
ysis, specified in Texas Government Code, §2006.002, is re-
quired. 

The public comment period on the proposal begins June 7, 2013, 
and ends July 8, 2013. Comments on the proposal may be sub-
mitted to Cristina De La Fuente-Valadez, Rulemaking, Texas Ed-
ucation Agency, 1701 North Congress Avenue, Austin, Texas 
78701, (512) 475-1497. Comments may also be submitted elec-
tronically to rules@tea.state.tx.us or faxed to (512) 463-5337. A 
request for a public hearing on the proposal submitted under the 
Administrative Procedure Act must be received by the commis-
sioner of education not more than 14 calendar days after notice 
of the proposal has been published in the Texas Register on June 
7, 2013. 

The amendment is proposed under the Texas Education Code 
(TEC), §7.028(a), which authorizes the agency to monitor 
as necessary to ensure school district and charter school 
compliance with state and federal law and regulations; TEC, 
§29.001(5), which authorizes the agency to effectively monitor 
all local educational agencies (LEAs) to ensure that rules relating 
to the delivery of services to children with disabilities are applied 
in a consistent and uniform manner, to ensure that LEAs are 
complying with those rules, and to ensure that specific reports 
filed by LEAs are accurate and complete; TEC, §29.010(a), 
which authorizes the agency to adopt and implement a com-
prehensive system for monitoring LEA compliance with federal 
and state laws relating to special education, including ongoing 
analysis of LEA special education data; TEC, §39.051 and 
§39.052, which authorize the commissioner to determine criteria 
for accreditation statuses and to determine the accreditation 
status of each school district and open-enrollment charter 
school; TEC, §39.054, which authorizes the commissioner to 
adopt rules to evaluate school district and campus performance, 
including evaluation against state standards and consideration 
of the performance of each campus in a school district and each 
open-enrollment charter school on the basis of the campus's 
or school's performance on student achievement indicators; 
TEC, §§39.056-39.058, which authorize the commissioner to 
adopt procedures relating to on-site and special accreditation 
investigations; and TEC, §§39.102-39.104, which authorize the 
commissioner to implement procedures to impose interventions 
and sanctions for districts, campuses, and open-enrollment 
charter schools. 

The amendment implements the TEC, §§7.028(a), 29.001(5), 
29.010(a), 39.051, 39.052, 39.054, 39.056-39.058, and 39.102-
39.104. 

§97.1005. Performance-Based Monitoring Analysis System. 

(a) In accordance with Texas Education Code, §7.028(a), the 
purpose of the Performance-Based Monitoring Analysis System (PB-
MAS) is to report annually on the performance of school districts and 
charter schools in selected program areas: bilingual education/English 
as a Second Language, career and technical education, special educa-
tion, and certain Title programs under the federal No Child Left Behind 
Act. The performance of a school district or charter school is reported 
through indicators of student performance and program effectiveness 
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and        
of education. 

(b) The assignment of performance levels for school districts 
and charter schools in the 2013 [2012] PBMAS is based on specific 
criteria and calculations, which are described in excerpted sections of 
the PBMAS 2013 [2012] Manual provided in this subsection. 
Figure: 19 TAC §97.1005(b) 
[Figure: 19 TAC §97.1005(b)] 

(c) The specific criteria and calculations used in the PBMAS 
are established annually by the commissioner of education and com-
municated to all school districts and charter schools. 

(d) The specific criteria and calculations used in the annual 
PBMAS manual adopted for the school years prior to 2013-2014 [2012-
2013] remain in effect for all purposes, including accountability and 
performance monitoring, data standards, and audits, with respect to 
those school years. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302090 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: July 7, 2013 

corresponding performance levels established by the commissioner

For further information, please call: (512) 475-1497 

CHAPTER 109. BUDGETING, ACCOUNTING, 
AND AUDITING 
SUBCHAPTER AA. COMMISSIONER'S 
RULES CONCERNING FINANCIAL 
ACCOUNTABILITY 
DIVISION 1. FINANCIAL ACCOUNTABILITY 
RATING SYSTEM 
19 TAC §109.1002 
The Texas Education Agency proposes an amendment to 
§109.1002, concerning the financial accountability rating sys-
tem. The section establishes indicators applicable to school 
district financial accountability ratings. The proposed amend-
ment would make clarifications to the rating worksheets for 
the School Financial Integrity Rating System of Texas (School 
FIRST) that are applicable to data from fiscal year 2010-2011 
and subsequent years. 

Rules in 19 TAC Chapter 109, Budgeting, Accounting, and Au-
diting, Subchapter AA, Commissioner's Rules Concerning Fi-
nancial Accountability, Division 1, Financial Accountability Rat-
ing System, establish provisions that detail the purpose, ratings, 
types of ratings, criteria, reporting, and sanctions for the finan-
cial accountability rating system, in accordance with Senate Bill 
218, 77th Texas Legislature, 2001, and House Bill 3, 81st Texas 
Legislature, 2009. The rules include 19 TAC §109.1002, Finan-
cial Accountability Ratings, which adopts the financial account-
ability rating worksheets that explain the indicators that the TEA 
analyzes to assign school district and open-enrollment charter 

school financial accountability ratings. These worksheets spec-
ify the minimum financial accountability rating information that 
school districts and open-enrollment charter schools are to re-
port to parents and taxpayers. 

Section 109.1002 was last amended, effective October 18, 2011, 
to update the rating system by specifying new provisions to be 
implemented beginning with data from fiscal year 2010-2011, in 
the worksheets adopted in subsections (f) and (g) of the sec-
tion. These changes to the rating system provided relief from 
the recommended financial reserves that had proved difficult to 
maintain because of current economic conditions and changes 
in state funding for school districts and open-enrollment charter 
schools and allowed for variability in interest rates. 

The proposed amendment to 19 TAC §109.1002, Financial Ac-
countability Ratings, would revise the rating system by amending 
subsections (f) and (g) to clarify the provisions that were imple-
mented beginning with data from fiscal year 2010-2011. 

In subsection (f), the proposed amendment would clarify the fi-
nancial accountability rating indicators used to determine each 
school district's rating by revising the rating worksheet in Figure: 
19 TAC §109.1002(f). The proposed worksheet, dated August 
2013, would differ from the current worksheet, dated October 
2011, as follows: 

The calculation descriptions for all the indicators would be re-
vised to match the descriptions shown in the online school dis-
trict School FIRST application. Although the current worksheet 
calculations produce the same results as the calculations shown 
in the online application, having uniform calculations would re-
duce confusion. 

Indicators 2, 9, 16, and 17, would be revised to clarify that "stu-
dents" refers to students in membership. 

Indicator 8 would be revised to provide a more detailed descrip-
tion of its calculation. 

Indicator 11 would be revised to clarify that the indicator evalu-
ates only whether a district has had a monitor, conservator, man-
ager, or board of managers assigned for financial management 
reasons and does not evaluate the district's accreditation status. 

Indicator 13 would be revised to clarify that the indicator evalu-
ates both fund balances at the end of the fiscal year and fund 
balances at the beginning of the fiscal year. 

Indicator 15 would be revised to specify the function codes and 
object codes used in determining a district's administrative cost 
ratio. 

In subsection (g), the proposed amendment would clarify the fi-
nancial accountability rating indicators used to determine each 
open-enrollment charter school's rating by revising the rating 
worksheet in Figure: 19 TAC §109.1002(g). The proposed work-
sheet, dated August 2013, would differ from the current work-
sheet, dated October 2011, as follows: 

The calculation descriptions for all the indicators would be 
revised to match the descriptions shown in the online Charter 
School School FIRST application. Although the current work-
sheet calculations produce the same results as the calculations 
shown in the online application, having uniform calculations 
would reduce confusion. 

Indicators 2, 9, 15, and 16, would be revised to clarify that "stu-
dents" refers to students in membership. 
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Indicator 8 would be revised to provide a more detailed descrip-
tion of its calculation. 

Indicator 11 would be revised to clarify that the indicator evalu-
ates only whether a charter school has had a monitor, conserva-
tor, manager, or board of managers assigned for financial man-
agement reasons and does not evaluate the charter school's ac-
creditation status. 

Indicator 14 would be revised to specify the function codes and 
object codes used in determining a charter school's administra-
tive cost ratio. 

The proposed amendment would also modify subsections (f) and 
(g) by adding new language as paragraphs (1) and (2) that would 
expire March 1, 2014. Paragraphs (1) and (2) in subsection (f) 
would allow a school district that had received a 2012 financial 
accountability rating (related to fiscal year 2010-2011 financial 
data) of substandard achievement to request that its rating be 
recalculated using the revised worksheet that would be adopted 
as a figure in subsection (f). Paragraphs (1) and (2) in subsec-
tion (g) would allow an open-enrollment charter school that had 
received a 2012 financial accountability rating (related to fiscal 
year 2010-2011 financial data) of substandard achievement to 
request that its rating be recalculated using the revised work-
sheet that would be adopted as a figure in subsection (g). 

In addition, minor technical and grammatical revisions would be 
made throughout the rule. 

The proposed amendment would clarify the worksheets and cal-
culations that were implemented beginning with data from fis-
cal year 2010-2011 to report school district and open-enrollment 
charter school financial accountability information. TEA staff will 
continue to generate school district and open-enrollment char-
ter school financial accountability ratings based on data submit-
ted by school districts and open-enrollment charter schools. The 
proposed amendment would have no new locally maintained pa-
perwork requirements. 

Lisa Dawn-Fisher, associate commissioner for school fi-
nance/chief school finance officer, has determined that for the 
first five-year period the amendment is in effect there will be 
no additional costs for state or local government as a result 
of enforcing or administering the amendment. The rule action 
would clarify and continue a financial accountability system that 
has been implemented under the requirements of statute since 
fiscal year 2001-2002 and that is required to continue. 

Dr. Dawn-Fisher has determined that for each year of the first 
five years the amendment is in effect the public benefit antici-
pated as a result of enforcing the amendment would be that the 
provisions of the financial accountability rating system would be 
clear and easily understood. There is no anticipated economic 
cost to persons who are required to comply with the proposed 
amendment. 

There is no direct adverse economic impact for small businesses 
and microbusinesses; therefore, no regulatory flexibility anal-
ysis, specified in Texas Government Code, §2006.002, is re-
quired. 

The public comment period on the proposal begins June 7, 2013, 
and ends July 8, 2013. Comments on the proposal may be sub-
mitted to Cristina De La Fuente-Valadez, Rulemaking, Texas Ed-
ucation Agency, 1701 North Congress Avenue, Austin, Texas 
78701, (512) 475-1497. Comments may also be submitted elec-
tronically to rules@tea.state.tx.us or faxed to (512) 463-5337. A 
request for a public hearing on the proposal submitted under the 

Administrative Procedure Act must be received by the commis-
sioner of education not more than 14 calendar days after notice 
of the proposal has been published in the Texas Register on June 
7, 2013. 

The amendment is proposed under the Texas Education Code, 
§39.085, which requires the commissioner of education to adopt 
rules as necessary for the implementation and administration 
of financial accountability rating systems for school districts and 
open-enrollment charter schools. 

The amendment implements the Texas Education Code, 
§39.085. 

§109.1002. Financial Accountability Ratings. 

(a) In accordance with the Texas Education Code (TEC), 
Chapter 39, Subchapter D, each school district and open-enrollment 
charter school must be assigned a financial accountability rating by 
the Texas Education Agency (TEA). The specific procedures for de-
termining financial accountability ratings will be established annually 
by the commissioner of education and communicated to all school 
districts and open-enrollment charter schools. 

(b) For fiscal years 2002-2003, 2003-2004, 2004-2005, and 
2005-2006, each financial accountability rating of a school district is 
based on its overall performance on certain financial measurements, 
ratios, and other indicators established by the commissioner [of educa-
tion] in the financial accountability rating form provided in this subsec-
tion, entitled "School FIRST - Rating Worksheet," effective May 2003. 
Figure: 19 TAC §109.1002(b) (No change.) 

(c) For fiscal years 2006-2007 and 2007-2008, the financial 
accountability rating of a school district is based on its overall per-
formance on certain financial measurements, ratios, and other indica-
tors established by the commissioner [of education] in the financial ac-
countability rating form provided in this subsection, entitled "School 
FIRST - Rating Worksheet Effective August 2006." On this form, In-
dicator 13 [entitled], "Was The Percent Of Operating Expenditures Ex-
pended For Instruction More Than or Equal to 65%?," was phased in 
over a three-year period, as follows. 
Figure: 19 TAC §109.1002(c) (No change.) 

(1) For fiscal year 2006-2007, the indicator was "Was The 
Percent Of Operating Expenditures Expended For Instruction More 
Than or Equal to 55%?" 

(2) For fiscal year 2007-2008, the indicator was "Was The 
Percent Of Operating Expenditures Expended For Instruction More 
Than or Equal to 60%?" 

(3) For fiscal year 2008-2009 and beyond, the indicator 
was repealed. 

(d) For fiscal years 2008-2009 and 2009-2010, the financial 
accountability rating of a school district is based on its overall per-
formance on certain financial measurements, ratios, and other indica-
tors established by the commissioner [of education] in the financial ac-
countability rating form provided in this subsection, entitled "School 
FIRST - Rating Worksheet Dated March 2010." 
Figure: 19 TAC §109.1002(d) (No change.) 

(e) For fiscal years 2008-2009 and 2009-2010, the financial 
accountability rating of an open-enrollment charter school is based on 
its overall performance on certain financial measurements, ratios, and 
other indicators established by the commissioner [of education] in the 
financial accountability rating form provided in this subsection, enti-
tled "Charter School - School FIRST - Rating Worksheet Dated March 
2010." 
Figure: 19 TAC §109.1002(e) (No change.) 
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(f) Beginning with fiscal year 2010-2011, the financial 
accountability rating of a school district is based on its overall perfor-
mance on certain financial measurements, ratios, and other indicators 
established by the commissioner [of education] in the financial ac-
countability rating form provided in this subsection, entitled "School 
FIRST - Rating Worksheet Dated August 2013 [October 2011]." 
Figure: 19 TAC §109.1002(f) 
[Figure: 19 TAC §109.1002(f)] 

(1) A school district that received a 2012 School Finan-
cial Integrity Rating System of Texas (FIRST) rating of substandard 
achievement, related to its 2010-2011 fiscal year financial data, based 
on the financial accountability rating form that was provided as a fig-
ure in this subsection as it existed October 18, 2011, may request that 
the TEA recalculate its 2012 School FIRST rating based on the finan-
cial accountability rating form that is currently provided as a figure in 
this subsection. The deadline for submitting a request is December 15, 
2013, and the TEA will disregard any request received after that date. 

(2) On receiving a request, the TEA will recalculate the 
school district's 2012 School FIRST rating and provide the district writ-
ten notice of its recalculated rating. The TEA will consider the recalcu-
lated rating as the school district's final 2012 School FIRST rating, and 
a school district may not appeal a recalculated rating issued under this 
paragraph. This paragraph and paragraph (1) of this subsection expire 
March 1, 2014. 

(g) Beginning with fiscal year 2010-2011, the financial ac-
countability rating of an open-enrollment charter school is based on 
its overall performance on certain financial measurements, ratios, and 
other indicators established by the commissioner [of education] in 
the financial accountability rating form provided in this subsection, 
entitled "School FIRST for Charter Schools - Rating Worksheet Dated 
August 2013 [October 2011]." 
Figure: 19 TAC §109.1002(g) 
[Figure: 19 TAC §109.1002(g)] 

(1) An open-enrollment charter school that received a 2012 
School FIRST for Charter Schools rating of substandard achievement, 
related to its 2010-2011 fiscal year financial data, based on the financial 
accountability rating form that was provided as a figure in this subsec-
tion as it existed October 18, 2011, may request that the TEA recalcu-
late its 2012 School FIRST rating based on the financial accountability 
rating form that is currently provided as a figure in this subsection. The 
deadline for submitting a request is December 15, 2013, and the TEA 
will disregard any request received after that date. 

(2) On receiving a request, the TEA will recalculate the 
charter school's 2012 School FIRST rating and provide the charter 
school written notice of its recalculated rating. The TEA will consider 
the recalculated rating as the charter school's final 2012 School FIRST 
rating, and a charter school may not appeal a recalculated rating issued 
under this paragraph. This paragraph and paragraph (1) of this subsec-
tion expire March 1, 2014. 

(h) A financial accountability rating by a voluntary association 
is a local option of the district or open-enrollment charter school, but it 
does not substitute for a financial accountability rating by the TEA. 

(i) The TEA will issue a preliminary financial accountability 
rating to a school district or open-enrollment charter school within 150 
days of its complete financial data being made available to [the] TEA 
staff. The financial accountability rating for a particular year will al-
ways be based on complete and audited financial data from the previous 
fiscal year given the availability of the data. For example, the final 2010 
School FIRST rating issued in August 2010 is based on complete and 
audited financial data for the 2008-2009 fiscal year and is the financial 

accountability rating for the 2009-2010 school year for the purposes of 
§97.1055 of this title (relating to Accreditation Status). 

(1) The issuance of the preliminary or final rating will 
not be delayed if a district or open-enrollment charter school fails 
to meet the statutory deadline for submitting the annual financial 
and compliance report. Instead, a rating of Suspended-Data Quality 
under §109.1003(a)(5) of this title (relating to Types of Financial 
Accountability Ratings) will be issued. 

(2) A district or open-enrollment charter school may sub-
mit a written appeal requesting that the TEA review a preliminary rat-
ing if the preliminary rating was based on a data error solely attributable 
to the TEA's review of the data for any of the indicators. 

(A) The TEA office responsible for financial 
accountability [audits] must receive the appeal no later than 30 days 
after the TEA's release of the preliminary rating, and the appeal must 
include substantial evidence that supports the district's or open-enroll-
ment charter school's position. 

(i) Only appeals that would result in a change of the 
preliminary rating will be considered. 

(ii) [The] TEA staff will review information submit-
ted by the district or open-enrollment charter school to validate the 
statements made to the extent possible. The TEA will examine all rel-
evant data. 

(iii) [The] TEA staff will prepare a recommendation 
and forward it to an external panel for review. This review panel will 
provide independent oversight to the appeals process. 

(iv) The external review panel will examine the ap-
peal, supporting documentation, staff research, and the staff recom-
mendation. The review panel will determine its recommendation. 

(v) The external review panel's recommendation 
will be forwarded to the commissioner. 

(vi) The commissioner will make a final decision in 
accordance with the timeline specified in subparagraph (E) of this para-
graph. 

(B) Appeals received 31 days or more after the TEA 
issues a preliminary rating will not be considered. 

(C) Errors by a district or open-enrollment charter 
school in recording data or submitting data through the TEA data 
collection and reporting system do not constitute a valid basis for 
appealing a preliminary rating. 

(D) A district that is the fiscal agent for a shared services 
arrangement (SSA) and has the staff of the SSA on its payroll may 
appeal the two indicators related to student-to-teacher and student-to-
staff ratios if it fails these indicators because of [due to] the number of 
staff that are SSA staff. The district must provide the TEA with the 
number of staff that are employees of the district and the number of 
staff that are part of the SSA. This adjustment should not be a factor 
for an open-enrollment charter school that is a fiscal agent since the 
SSA reporting requirements are different from those for [than] a school 
district. 

(E) If the TEA receives an appeal of a preliminary rat-
ing, the TEA will issue a final rating [will be issued] to the school 
district or open-enrollment charter school no later than 45 days after 
receiving the appeal [has been received by the TEA]. 

(F) If the TEA does not receive an appeal of a prelimi-
nary rating, the preliminary rating automatically becomes a final rating 
on the 31st day after issuance of the preliminary rating. 
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(G) A final rating issued by the TEA pursuant to this 
section may not be appealed under the TEC, §7.057, or any other law 
or rule. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302089 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 475-1497 

CHAPTER 176. DRIVER TRAINING SCHOOLS 
The Texas Education Agency (TEA) proposes amendments to 
§176.1020 and §176.1118, concerning driver training. Section 
176.1020 addresses standards for operation of licensed Texas 
driver education schools. Section 176.1118 addresses stan-
dards for operation of licensed Texas driving safety schools and 
course providers. The proposed amendments would reduce 
the fees for course completion certificates for driver education 
courses and driving safety courses to $1.00. 

Section 176.1020, adopted effective December 29, 2010, and 
amended effective August 27, 2012, establishes in rule provi-
sions relating to application fees and other charges for the oper-
ation of licensed Texas driver education schools. The rule spec-
ifies that the fee for a driver education course completion cer-
tificate is $2.00 and the fee for an adult driver education course 
completion certificate is $3.00. 

Section 176.1118, adopted effective December 30, 2001, and 
last amended effective November 21, 2005, establishes in rule 
provisions relating to application fees and other charges for the 
operation of licensed Texas driving safety schools and for course 
providers. The rule specifies that the fee for a driving safety or 
specialized driving safety course completion certificate is $1.70. 

During the recent sunset review of the TEA, the Sunset Advi-
sory Commission recommended that fees collected by the TEA 
for driver education and driving safety course completion cer-
tificates should be set by rule at a level necessary to recover 
program costs. 

The proposed amendments to 19 TAC §176.1020 and §176.1118 
would reduce the fees that the TEA charges for each course 
completion certificate to align the revenue collected from these 
fees with the costs to operate the programs. The fee for each 
driver education, adult driver education, and driving safety 
course completion certificate would be reduced to $1.00. 

In a separate proposal, the TEA proposes an amendment to 19 
TAC Chapter 75, Curriculum, Subchapter AA, Commissioner's 
Rules Concerning Driver Education Standards of Operation 
for Public Schools, Education Service Centers, and Colleges 
or Universities, §75.1014, Procedures for Student Certification 
and Transfers, to correspond with the reduction of the driver 
education course completion certificate fee. 

The proposed amendments would have no procedural or report-
ing implications. The proposed amendments would have no lo-
cally maintained paperwork requirements. 

Robert Duron, deputy commissioner for finance and administra-
tion, has determined that for the first five-year period the amend-
ments are in effect there will be no additional costs for state or 
local government as a result of enforcing or administering the 
amendments, which would reduce the cost of each course com-
pletion certificate to $1.00. Current revenue generated by fees 
collected from course completion certificates exceeds program 
costs by approximately $1 million per year. Reducing the costs 
of certain course completion certificates and certificate numbers 
will more closely align revenue and program costs, resulting in 
a decrease in revenue for the state of $1 million in fiscal year 
2014, $1.1 million in fiscal year 2015, $1.2 million in fiscal year 
2016, and $1.3 million in fiscal year 2017. 

Businesses in the driver training industry should see a savings 
of $1 million in fiscal year 2014, $1.1 million in fiscal year 2015, 
$1.2 million in fiscal year 2016, and $1.3 million in fiscal year 
2017 because the costs of purchasing certificates and certifi-
cate numbers will decrease. Even though small businesses or 
microbusinesses may not realize an increase in revenues, the 
proposed amendments may allow the businesses to keep more 
of the revenue they generate because of the decrease in their 
costs for certificates and certificate numbers. 

Dr. Duron has determined that for each year of the first five years 
the amendments are in effect the public benefit anticipated as 
a result of enforcing the amendments will be alignment of the 
fees generated with the costs associated with program opera-
tion. There is no anticipated economic cost to persons who are 
required to comply with the proposed amendments. Individuals 
may experience a savings if vendors are able to reduce their fees 
due to reduced costs. 

There is no direct adverse economic impact for small businesses 
and microbusinesses; therefore, no regulatory flexibility anal-
ysis, specified in Texas Government Code, §2006.002, is re-
quired. 

The public comment period on the proposal begins June 7, 2013, 
and ends July 8, 2013. Comments on the proposal may be sub-
mitted to Cristina De La Fuente-Valadez, Rulemaking, Texas Ed-
ucation Agency, 1701 North Congress Avenue, Austin, Texas 
78701, (512) 475-1497. Comments may also be submitted elec-
tronically to rules@tea.state.tx.us or faxed to (512) 463-5337. A 
request for a public hearing on the proposal submitted under the 
Administrative Procedure Act must be received by the commis-
sioner of education not more than 14 calendar days after notice 
of the proposal has been published in the Texas Register on June 
7, 2013. 

SUBCHAPTER AA. COMMISSIONER'S 
RULES ON MINIMUM STANDARDS FOR 
OPERATION OF LICENSED TEXAS DRIVER 
EDUCATION SCHOOLS 
19 TAC §176.1020 
The amendment is proposed under the Texas Education Code 
(TEC), §1001.055(c), which authorizes the agency to charge a 
fee for driver education certificates and certificate numbers. 

The amendment implements the TEC, §§1001.052, 1001.053, 
and 1001.055. 

§176.1020. Application Fees and Other Charges. 

(a) - (c) (No change.) 
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(d) License, application, and registration fees shall be col-
lected by the commissioner of education and deposited with the state 
treasurer according to the following schedule. 

(1) - (15) (No change.) 

(16) The fee for a DE-964 is $1.00 [$2.00]. 

(17) The fee for an ADE-1317 is $1.00 [$3.00]. 

(18) - (21) (No change.) 

(e) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302087 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: July 7, 2013 

       For further information, please call: (512) 475-1497

SUBCHAPTER BB. COMMISSIONER'S 
RULES ON MINIMUM STANDARDS FOR 
OPERATION OF LICENSED TEXAS DRIVING 
SAFETY SCHOOLS AND COURSE PROVIDERS 
19 TAC §176.1118 
The amendment is proposed under the Texas Education Code 
(TEC), §1001.055(c), which authorizes the agency to charge a 
fee for driver education certificates and certificate numbers. 

The amendment implements the TEC, §§1001.052, 1001.053, 
and 1001.055. 

§176.1118. Application Fees and Other Charges. 
(a) - (b) (No change.) 

(c) License, application, and registration fees shall be col-
lected by the commissioner of education and deposited with the state 
treasurer according to the following schedule. 

(1) - (16) (No change.) 

(17) The fee for a course completion certificate number is 
$1.00 [$1.70]. 

(d) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302088 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 475-1497 

TITLE 22. EXAMINING BOARDS 

PART 8. TEXAS APPRAISER 
LICENSING AND CERTIFICATION 
BOARD 

CHAPTER 153. RULES RELATING TO 
PROVISIONS OF THE TEXAS APPRAISER 
LICENSING AND CERTIFICATION ACT 
22 TAC §153.20 
The Texas Appraiser Licensing and Certification Board (TALCB) 
proposes amendments to §153.20, concerning Guidelines for 
Revocation, Suspension, Denial of Licensure or Certification; 
Probationary Licensure. The amendments are proposed to clar-
ify that an applicant for a license or certification, whether suc-
cessful or not, is subject to denial and/or discipline (in the case 
of a step-up application) if the applicant makes false, misleading 
or fraudulent misrepresentations in the application process. 

Kerri Lewis, General Counsel, has determined that for the first 
five-year period the proposed amendments are in effect there 
will be no fiscal implications for the state or for units of local gov-
ernment as a result of enforcing or administering the amended 
section. There is no anticipated significant impact on small busi-
nesses, micro-businesses or local or state employment as a re-
sult of implementing the amended section. There is no signifi-
cant anticipated economic cost to persons who are required to 
comply with the proposed amendments. 

Ms. Lewis has also determined that for each year of the first 
five years the amendments as proposed are in effect the public 
benefit anticipated as a result of enforcing the amended section 
will be greater clarity. 

Comments on the proposal may be submitted to Kerri Lewis, 
General Counsel, Texas Appraiser Licensing and Certification 
Board, P.O. Box 12188, Austin, Texas 78711-2188 or to gen-
eral.counsel@talcb.texas.gov. The deadline for comments is 30 
days after publication in the Texas Register. 

The amendments are proposed under Texas Occupations Code, 
§1103.151, which authorizes TALCB to adopt rules relating 
to certificates and licenses; and §1103.154, which authorizes 
TALCB to adopt rules relating to the professional conduct of a 
licensed or certified appraiser. 

The statute affected by this proposal is Texas Occupations Code, 
Chapter 1103. No other statute, code or article is affected by this 
proposal. 

§153.20. Guidelines for Revocation, Suspension, Denial of Licensure 
or Certification; Probationary Licensure. 

(a) The board may suspend or revoke a license, certification, 
authorization or registration issued under provisions of this Act or deny 
issuing a license, certification, authorization or registration to an appli-
cant at any time when it has been determined that the person applying 
for or holding the license, certification, authorization, or registration: 

(1) - (13) (No change.) 

(14) procures, or attempts to procure, a license, certifica-
tion, authorization, approval, or registration pursuant to the Act by 
making false, misleading, or fraudulent representation; 

(15) - (25) (No change.) 
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(b) - (m) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302112 
Kerri T. Lewis 
General Counsel 
Texas Appraiser Licensing and Certification Board 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 936-3652 

CHAPTER 157. RULES RELATING TO 
PRACTICE AND PROCEDURE 
SUBCHAPTER E. ALTERNATIVE DISPUTE 
RESOLUTION 
22 TAC §§157.30 - 157.33, 157.36 - 157.38 
The Texas Appraiser Licensing and Certification Board (TALCB) 
proposes new 22 TAC Chapter 157, Subchapter E, §157.30, 
concerning Alternative Dispute Resolution; §157.31, concerning 
Informal Conference; §157.32, concerning Negotiated Settle-
ment; §157.33, concerning Mediation; §157.36, concerning Stip-
ulations; §157.37, concerning Agreements; and §157.38, con-
cerning Confidentiality. The new rules are proposed to clearly 
set out TALCB's policy and procedures for alternative dispute 
resolution. 

Kerri Lewis, General Counsel, has determined that for the first 
five-year period the proposed new sections are in effect, there 
will be no fiscal implications for the state or for units of local gov-
ernment as a result of enforcing or administering the sections. 
There is no anticipated significant impact on small businesses, 
micro-businesses or local or state employment as a result of im-
plementing the sections. There is no significant anticipated eco-
nomic cost to persons who are required to comply with the pro-
posed new sections. 

Ms. Lewis has also determined that for each year of the first five 
years the new rules as proposed are in effect the public benefit 
anticipated as a result of enforcing the sections will be greater 
clarity and transparency about the alternative dispute resolution 
methods available to respondents who have had a complaint 
filed against them. 

Comments on the proposal may be submitted to Kerri Lewis, 
General Counsel, Texas Appraiser Licensing and Certification 
Board, P.O. Box 12188, Austin, Texas 78711-2188 or to gen-
eral.counsel@talcb.texas.gov. The deadline for comments is 30 
days after publication in the Texas Register. 

The new sections are proposed under Texas Occupations Code, 
§1103.151 and §1104.051, which authorize the TALCB to adopt 
rules necessary for certifying or licensing an appraiser and ad-
ministering the provisions of Texas Occupations Code, Chapter 
1104, regarding appraisal management companies; and Texas 
Occupations Code, §1103.512, regarding Record of Proceed-
ings. 

The statutes affected by this proposal are Texas Occupations 
Code, Chapters 1103 and 1104. No other statute, code or article 
is affected by this proposal. 

§157.30. Alternative Dispute Resolution. 
(a) It is the board's policy to encourage the fair and expeditious 

resolution of all formal complaint matters through voluntary settlement 
procedures. The board's Alternative Dispute Resolution (ADR) proce-
dures are set out in this subchapter, however, the board encourages the 
resolution of disputes at any time, whether under this subchapter or not. 

(b) ADR procedures may be requested by the board, a respon-
dent or an applicant any time after the board initiates a formal complaint 
against a respondent or denies an application. 

(c) This subchapter may apply to a contested case upon unan-
imous motion of the parties and at the discretion of the administrative 
law judge. In such cases, it is within the discretion of the judge to grant 
a continuance of the hearing to allow the use of ADR procedures. 

§157.31. Informal Conference. 
(a) A respondent may meet with the board for an informal dis-

cussion of the facts and circumstances of the alleged violations. 

(b) A respondent may, but is not required to, have an attorney 
present at an informal conference. 

(c) A respondent will be provided with the investigative report 
and a Statement of Informal Conference Procedures and Rights (IC 
Form) not later than three (3) days prior to the date of the informal 
conference. The respondent and respondent's attorney, if any, must 
acknowledge receipt of the IC Form by signing it and delivering it to 
the board at the beginning of the informal conference. 

(d) Participation in an informal conference is not mandatory 
and may be terminated at any time by either party. 

(e) At the conclusion of the informal conference, the board 
may propose a settlement offer that can include administrative penalties 
and any other disciplinary action authorized by the Act or recommend 
that the complaint be dismissed. 

(f) The respondent may accept, reject, or make a counter offer 
to the proposed settlement not later than ten (10) days following the 
date of the informal conference. 

(g) If the parties cannot reach a settlement not later than ten 
(10) days following the date of the informal conference, the matter will 
be referred to the Director of Standards and Enforcement Services to 
pursue appropriate action. 

§157.32. Negotiated Settlement. 
(a) The board and the respondent or applicant may enter into 

a settlement agreement following negotiations at any time without first 
engaging in an informal conference. 

(b) Negotiations may be conducted in person, by telephone, or 
through any form of written communication. 

§157.33. Mediation. 
(a) If a resolution cannot be reached through an informal con-

ference or negotiated settlement and with the consent of all parties, the 
board may schedule an original mediation with SOAH prior to filing 
a petition on the formal complaint with SOAH. Mediation will be set 
for either a four (4) hour or eight (8) hour session, at the discretion 
of the board, based on the nature and complexity of the formal com-
plaint. The board will not refuse any reasonable request for mediation, 
as determined by the Director of Standards and Enforcement Services. 
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Neither a petition nor a reply is required to be filed with SOAH with 
an original mediation request. 

(b) After the board files a Request to Docket form for media-
tion, SOAH will advise the parties of the mediator and the date, time 
and place for the mediation. 

(c) The parties at the mediation must have authority to settle, 
provided however, all agreements signed by board staff at the media-
tion are subject to final approval by the board at their next board meet-
ing. 

(d) If the mediator is a SOAH judge, that person will not also 
sit as the judge for the case if mediation is not successful and the con-
tested matter goes to hearing. 

(e) A respondent or applicant participating in a mediation at 
SOAH will pay one-half (1/2) of SOAH's fee for the mediation directly 
to the board prior to the commencement of the mediation. SOAH's fee 
for mediation will be based on the contract rate that SOAH bills the 
board for a four (4) or eight (8) hour mediation session as applicable. 

§157.36. Stipulations. 

When the Alternative Dispute Resolution procedures do not result in 
the full settlement of a matter, the parties, in conjunction with the medi-
ator if applicable, may limit the issues in a contested case through the 
entry of written stipulations. Such stipulations shall be forwarded or 
formally presented to the administrative law judge assigned to conduct 
the contested case hearing on the merits and shall be made part of the 
hearing record. 

§157.37. Agreements. 

(a) All agreements between or among parties that are reached 
as a result of Alternative Dispute Resolution must be committed to 
writing, signed by the respondent or applicant and a board staff attorney 
and submitted to the board for approval at their next board meeting. 
Once signed by the board, the agreement will have the same force and 
effect as a written contract. 

(b) If the board does not approve a proposed settlement, the 
respondent or applicant will be so informed and the matter will be re-
ferred to the Director of Standards and Enforcement to pursue appro-
priate action. 

§157.38. Confidentiality. 

(a) Except as provided in subsections (c) and (d) of this sec-
tion, a communication relating to the subject matter made by a partic-
ipant in an Alternative Dispute Resolution (ADR) procedure, whether 
before or after the institution of formal ADR proceedings, is confiden-
tial, is not subject to disclosure, and may not be used as evidence in 
any further proceeding. 

(b) Any notes or record made of an ADR procedure are confi-
dential, and participants, including the mediator, may not be required 
to testify in any proceedings relating to or arising out of the matter in 
dispute or be subject to process requiring disclosure of confidential in-
formation or data relating to or arising out of the matter in dispute. 

(c) An oral communication or written material used in or made 
a part of an ADR procedure is admissible or discoverable only if it is 
admissible or discoverable independent of the procedure. 

(d) If this section conflicts with other legal requirements for 
disclosure of communications or materials, the issue of confidential-
ity may be presented to the judge to determine, in camera, whether the 
facts, circumstances, and context of the communications or materials 
sought to be disclosed warrant a protective order or whether the com-
munications or materials are subject to disclosure. 

(e) All communications in a mediation between parties and be-
tween each party and the mediator are confidential. No shared infor-
mation will be given to the other party unless the party sharing the 
information explicitly gives the mediator permission to do so. Mate-
rial provided to the mediator will not be provided to other parties and 
will not be filed or become part of the contested case record. All notes 
taken during the mediation conference will be destroyed at the end of 
the process. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302113 
Kerri T. Lewis 
General Counsel 
Texas Appraiser Licensing and Certification Board 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 936-3652 

CHAPTER 159. RULES RELATING TO THE 
PROVISIONS OF THE TEXAS APPRAISAL 
MANAGEMENT COMPANY REGISTRATION 
AND REGULATION ACT 
22 TAC §159.109 
The Texas Appraiser Licensing and Certification Board (TALCB) 
proposes amendments to 22 TAC §159.109, concerning Inactive 
Status. The amendments are proposed to provide a procedure 
for a registered Appraisal Management Company to elect to be 
placed on inactive status. 

Kerri Lewis, General Counsel, has determined that for the first 
five-year period the proposed amendments are in effect, there 
will be no fiscal implications for the state or for units of local gov-
ernment as a result of enforcing or administering the amended 
section. There is no anticipated significant impact on small busi-
nesses, micro-businesses or local or state employment as a re-
sult of implementing the amended section. There is no signifi-
cant anticipated economic cost to persons who are required to 
comply with the proposed amendments. 

Ms. Lewis has also determined that for each year of the first five 
years the amendments as proposed are in effect the public ben-
efit anticipated as a result of enforcing the amended section will 
be to have a clear process in place when an Appraiser Manage-
ment Company wants to become inactive. 

Comments on the proposal may be submitted to Kerri Lewis, 
General Counsel, Texas Appraiser Licensing and Certification 
Board, P.O. Box 12188, Austin, Texas 78711-2188 or to gen-
eral.counsel@talcb.texas.gov. The deadline for comments is 30 
days after publication in the Texas Register. 

The amendments are proposed under Texas Occupations Code, 
§1104.051, which authorizes TALCB to adopt rules necessary to 
establish and enforce standards related to appraisal manage-
ment services. 

The statute affected by these amendments is Texas Occupations 
Code, Chapter 1104. No other statute, code or article is affected 
by the proposed amendment. 
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§159.109. Inactive Status. 

(a) To elect to be placed on inactive status, a registrant must 
do the following: 

(1) file a request for inactive status on a form approved by 
the board and pay the required fee; and 

(2) confirm in writing to the board that the registrant has 
given written notice of its election to go inactive to all appraisers listed 
on the registrant's appraiser panel at least 30 days prior to filing the 
request for inactive status. 

[(a) A registrant on inactive status may not engage in any ac-
tivity for which registration is required.] 

(b) In order to return from inactive status to active status, a 
registrant shall submit to the board [Board] a completed Request for 
Active Status form and proof of compliance with all outstanding re-
quirements for active registration. 

(c) A registrant that has elected or been placed on inactive sta-
tus may not engage in any activity for which registration is required 
until an [the] active registration has been issued by the board [Board]. 

(d) The appraiser panel of a registrant on inactive status will 
remain in place until the registrant's next renewal date. 

(e) [(d)] A registrant may not renew on inactive status. An 
inactive registrant must satisfy all renewal requirements for an active 
registration. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302114 
Kerri T. Lewis 
General Counsel 
Texas Appraiser Licensing and Certification Board 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 936-3652 

22 TAC §159.155 
The Texas Appraiser Licensing and Certification Board (TALCB) 
proposes amendments to 22 TAC §159.155, concerning Peri-
odic Review of Appraisals. The amendments are proposed to 
clarify that Appraisal Management Companies (AMCs) are only 
required to review appraisal services performed on 1-4 family 
unit properties collateralizing mortgage obligations as contem-
plated by the Dodd-Frank Wall Street Reform and Consumer 
Protection Act of 2010 amendments to Title XI of the Financial In-
stitutions Reform, Recovery and Enforcement Act of 1989. The 
amendments also removed the phrase "commercial databases" 
from subsection (g)(1)(A) as it is was a source of possible con-
fusion and redundant of the remainder of the phrase in that sub-
paragraph which covers all allowable data sources other than 
the specifically named multiple listing service. 

Kerri Lewis, General Counsel, has determined that for the first 
five-year period the proposed amendments are in effect, there 
will be no fiscal implications for the state or for units of local gov-
ernment as a result of enforcing or administering the amended 
section. There is no anticipated significant impact on small busi-
nesses, micro-businesses or local or state employment as a re-
sult of implementing the amended section. There is no signifi-

cant anticipated economic cost to persons who are required to 
comply with the proposed amendments. 

Ms. Lewis has also determined that for each year of the first 
five years the amendments as proposed are in effect the public 
benefit anticipated as a result of enforcing the amended section 
will be clarity for AMCs in complying with the rule. 

Comments on the proposal may be submitted to Kerri Lewis, 
General Counsel, Texas Appraiser Licensing and Certification 
Board, P.O. Box 12188, Austin, Texas 78711-2188 or to gen-
eral.counsel@talcb.texas.gov. The deadline for comments is 30 
days after publication in the Texas Register. 

The amendments are proposed under Texas Occupations Code, 
§1104.051, which authorizes TALCB to adopt rules necessary to 
establish and enforce standards related to appraisal manage-
ment services. 

The statute affected by this proposal is Texas Occupations Code, 
Chapter 1104. No other statute, code or article is affected by this 
proposal. 

§159.155.     

(a) A registrant shall review the work of appraisers performing 
appraisal services on 1-4 family unit properties collateralizing mort-
gage obligations by performing a review in accordance with Standard 
3 of the Uniform Standards of Professional Appraisal Practice (US-
PAP) of: 

(1) - (2) (No change.) 

(b) - (f) (No change.) 

(g) In order to satisfy the requirements of §1104.155 of the 
Act, this rule and USPAP, a registrant performing a review must adhere 
to the following minimum scope of work: 

(1) research and consult the appropriate data sources for 
the appraisal being reviewed to, at a minimum, validate the signifi-
cant characteristics of the comparables and the essential elements of 
the transactions including: 

(A) the multiple listing service(s) or [commercial 
databases and] other recognized methods, techniques and data sources 
for the geographic area in which the appraisal under review was 
performed, if the appraisal under review included a sales comparison 
approach; 

(B) - (D) (No change.) 

(2) - (9) (No change.) 

(h) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Periodic Review of Appraisals.

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302115 
Kerri T. Lewis 
General Counsel 
Texas Appraiser Licensing and Certification Board 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 936-3652 

22 TAC §159.159 
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The Texas Appraiser Licensing and Certification Board (TALCB) 
proposes amendments to 22 TAC §159.159, concerning Disclo-
sure of Registration Number. The amendments are proposed to 
help appraisers identify Appraisal Management Companies that 
are registered with TALCB by clarifying that an Appraisal Man-
agement Company is required to disclose the name under which 
it is registered with TALCB and any other name under which it 
does business in addition to the registration number currently re-
quired on documents used to procure appraisals. 

Kerri Lewis, General Counsel, has determined that for the first 
five-year period the proposed amendments are in effect, there 
will be no fiscal implications for the state or for units of local gov-
ernment as a result of enforcing or administering the amended 
section. There is no anticipated significant impact on small busi-
nesses, micro-businesses or local or state employment as a re-
sult of implementing the amended section. There is no signifi-
cant anticipated economic cost to persons who are required to 
comply with the proposed amendments. 

Ms. Lewis has also determined that for each year of the first five 
years the amendments as proposed are in effect the public ben-
efit anticipated as a result of enforcing the amended section will 
be to assist appraisers in identifying whether an Appraisal Man-
agement Company is registered with TALCB prior to accepting 
a work assignment from the Appraisal Management Company. 

Comments on the proposal may be submitted to Kerri Lewis, 
General Counsel, Texas Appraiser Licensing and Certification 
Board, P.O. Box 12188, Austin, Texas 78711-2188 or to gen-
eral.counsel@talcb.texas.gov. The deadline for comments is 30 
days after publication in the Texas Register. 

The amendments are proposed under Texas Occupations Code, 
§1104.051, which authorizes TALCB to adopt rules necessary to 
establish and enforce standards related to appraisal manage-
ment services. 

The statute affected by this proposal is Texas Occupations Code, 
Chapter 1104. No other statute, code or article is affected by this 
proposal. 

§159.159. Disclosure of Registered Name and Registration Number. 

(a) For the purposes of the Act, "documents used to procure 
ppraisals" include [all] written documents and electronic communi-
ations, including e-mail, used for that purpose, but does not include 
eneral advertisements and supporting documentation. 

(b) On all documents used to procure appraisals, an AMC must 
isclose the name it registered with the board, any other name that it 
ses in business and the registration number received from the board. 

his agency hereby certifies that the proposal has been reviewed 
y legal counsel and found to be within the agency's legal author-
ty to adopt. 
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Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302116 
Kerri T. Lewis 
General Counsel 
Texas Appraiser Licensing and Certification Board 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 936-3652 

PART 21. TEXAS STATE BOARD OF 
EXAMINERS OF PSYCHOLOGISTS 

CHAPTER 461. GENERAL RULINGS 
22 TAC §461.11 
The Texas State Board of Examiners of Psychologists proposes 
amendments to §461.11, concerning Continuing Education. The 
proposed amendments would ensure a higher level of compe-
tency among those licensed to practice psychology in Texas, 
thereby enhancing the quality of services and providing a higher 
level of protection to the public. The proposal also changes the 
section title to "Professional Development". 

Darrel D. Spinks, Executive Director, has determined that for the 
first five-year period the proposed amendment will be in effect, 
there will be no fiscal implications for state or local governments 
as a result of enforcing or administering the rule. 

Mr. Spinks also has determined that for each year of the first 
five years the rule is in effect, the public benefit anticipated as 
a result of enforcing the rule will be to help the Board protect 
the public. Because continuing education services are provided 
by third-parties, rather than the Board, and because the costs for 
continuing education services vary widely, no estimate for the in-
creased cost to licensees can be given. However, because the 
proposed amendment will increase the number of hours of con-
tinuing education required of licensees by sixty-seven percent, 
the Board reasonably anticipates that licensees should expect a 
comparable increase in costs in obtaining the required continu-
ing education. There will be effect on small businesses. 

Comments on the proposed amendment may be submitted to 
Brenda Skiff, Texas State Board of Examiners of Psychologists, 
333 Guadalupe, Suite 2-450, Austin, Texas 78701, (512) 305-
7700 or email brenda@tsbep.state.tx.us within 30 days of publi-
cation of this proposal in the Texas Register. 

The amendment is proposed under Texas Occupations Code, 
Title 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

No other code, articles or statutes are affected by this proposal. 

§461.11. Professional Development [Continuing Education]. 
(a) Requirements. [All licensees of the Board are obligated to 

continue their professional education by completing a minimum of 12 
hours of continuing education during each year that they hold a license 
from the Board regardless of the number of separate licenses held by 
the licensee. Of these 12 hours, all licensees must complete a minimum 
of three hours of continuing education per year in the areas of ethics, 
the Board's Rules of Conduct, or professional responsibility.] 

(1) All licensees of the Board are obligated to continue 
their professional education by completing a minimum of 12 hours 
of professional development during each year that they hold a license 
from the Board regardless of the number of separate licenses held by 
the licensee. Of these 12 hours, all licensees must complete a mini-
mum of three hours of professional development per year in the areas 
of ethics, the Board's Rules of Conduct, or professional responsibility. 

(2) All licensees of the Board are obligated to continue 
their professional education by completing a minimum of 20 hours 
of professional development during each year that they hold a license 
from the Board regardless of the number of separate licenses held by 
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the licensee. Of these 20 hours, all licensees must complete a minimum 
of 3 hours of professional development per year in the areas of ethics, 
the Board's Rules of Conduct, or professional responsibility, and a min-
imum of 3 hours in the area of cultural diversity (these include, but are 
not limited to age, disability, ethnicity, gender, gender identity, lan-
guage, national origin, race, religion, culture, sexual orientation, and 
social economic status). This paragraph shall take effect and super-
sede paragraph (1) of this subsection on October 1, 2014. 

(b) Relevancy. All professional development [continuing ed-
ucation] hours must be directly related to the practice of psychology. 
The Board shall make the determination as to whether the activity or 
publication claimed by the licensee is directly related to the practice of 
psychology. In order to establish relevancy to the practice of psychol-
ogy, the Board may require a licensee to produce, in addition to the doc-
umentation required by subsection (d) of this section, course descrip-
tions, conference catalogs and syllabi, or other material as warranted 
by the circumstances. The Board does not pre-approve professional 
development [continuing education] credit. The Board shall not al-
low professional development [continuing education] credit for per-
sonal psychotherapy, workshops for personal growth, the provision of 
services to professional associations by a licensee, foreign language 
courses, or computer training classes. 

(c) Professional development. [Permitted activities.] 

(1) Required [Continuing education] hours may be ob-
tained by participating in one or more of the following activities, 
provided that the specific activity may not be used for credit more than 
once: 

(A) attendance or participation in a formal professional 
development [continuing education] activity for which professional de-
velopment [continuing education] hours have been pre-assigned by a 
provider; 

(B) teaching or attendance as an officially enrolled stu-
dent in a graduate level course in psychology at a regionally accredited 
institution of higher education; 

(C) presentation of a program or workshop; and 

(D) authoring or editing publications. 

(2) Providers include: 

(A) national, regional, state, or local psychological as-
sociations, public school districts, regional service centers for public 
school districts or psychology programs at regionally accredited insti-
tutions of higher education; or 

(B) other formally organized groups providing 
professional development [continuing education] that is directly 
related to the practice of psychology. Examples of such providers 
include: public or private institutions, professional associations, and 
training institutes devoted to the study or practice of particular areas 
or fields of psychology; professional associations relating to other 
mental health professions such as psychiatry, counseling, or social 
work; and state or federal agencies[; and regional service centers for 
public school districts]. 

(3) At least half (10) of the required 20 hours of profes-
sional development must be obtained or endorsed by national, regional, 
state, or local psychological associations, public school districts, re-
gional service centers for public school districts, or psychology pro-
grams at regionally accredited institutions of higher education. This 
paragraph shall take effect on October 1, 2014. 

(4) [(3)] Credits will be provided as follows: 

(A) For attendance at formal professional development 
[continuing education] activities, the number of hours pre-assigned by 
the provider. 

(B) For teaching or attendance of a graduate level psy-
chology course, four hours per credit hour. A particular course may 
not be taught or attended by a licensee for professional development 
[continuing education] credit more than once. 

(C) For presentations of workshops or programs, three 
hours for each hour actually presented, for a maximum of six hours per 
year. A particular workshop or presentation topic may not be utilized 
for professional development [continuing education] credit more than 
once. 

(D) For publications, eight hours for authoring or 
co-authoring a book; six hours for editing a book; four hours for 
authoring a published article or book chapter. A maximum credit of 
eight hours for publication is permitted for any one year. 

(5) [(4)] Professional development [Continuing education] 
hours must have been obtained during the 12 months prior to the re-
newal period for which they are submitted. If the hours were obtained 
during the license renewal month and are not needed for compliance 
for that year, they may be submitted the following year to meet that 
year's professional development [continuing education] requirements. 
A professional development [continuing education] certificate may not 
be considered towards fulfilling the [continuing education] require-
ments for more than one renewal year. 

(d) Documentation. It is the responsibility of each licensee to 
maintain documentation of all professional development [continuing 
education] hours claimed under this rule and to provide this documen-
tation upon request by the Board. Licensees shall maintain documen-
tation of all professional development [continuing education] hours 
claimed for at least five years. The Board will accept as documentation 
of professional development: [continuing education] 

(1) for hours received from attendance or participation in 
formal professional development [continuing education] activities, a 
certificate or other document containing the name of the sponsoring 
organization, the title of the activity, the number of pre-assigned 
professional development [continuing education] hours for the ac-
tivity, the signature of an official representative of the sponsoring 
organization, and the name of the licensee claiming the hours; 

(2) for hours received from attending college or university 
courses, official grade slips or transcripts issued by the institution of 
higher education must be submitted; 

(3) for hours received for teaching college or university 
courses, documentation demonstrating that the licensee taught the 
course must be submitted; 

(4) for presenters of professional development [continuing 
education] workshops or programs, copies of the official program an-
nouncement naming the licensee as a presenter and an outline or syl-
labus of the contents of the program or workshop; 

(5) for authors or editors of publications, a copy of the ar-
ticle or table of contents or title page bearing the name of licensee as 
the author or editor; 

(6) for online or self-study courses, a copy of the certificate 
of completion containing the name of the sponsoring organization, the 
title of the course, the number of pre-assigned professional develop-
ment [continuing education] hours for the activity, and stating the li-
censee passed the examination given with the course. 
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(e) Declaration Form. All licensees must sign and submit a 
completed Professional Development [Continuing Education] Decla-
ration Form for each year in which they are licensed by the Board speci-
fying the professional development [continuing education] received for 
the preceding renewal period. Licensees wishing to renew their license 
must submit the declaration form with the annual renewal form and fee 
no later than the renewal date. Licensees who do not wish to renew 
their license must submit the declaration form along with a written re-
quest to retire the license on or before the renewal date. Licensees shall 
not submit documentation of professional development [continuing ed-
ucation] credits obtained unless requested to do so by the Board. Li-
censees who are not audited pursuant to subsection (f) of this section 
and who are otherwise eligible may declare their professional develop-
ment [continuing education] on the online license renewal form. 

(f) Audit. The Board conducts two types of audits. Li-
censees shall comply with all Board requests for documentation and 
information concerning compliance with professional development 
[continuing education] and/or Board audits. 

(1) Random audits. Each month, 10% of the licensees will 
be selected by an automated process for an audit of the licensee's com-
pliance with the Board's professional development [continuing educa-
tion] requirements. The Board will notify a licensee by mail of the au-
dit. Upon receipt of an audit notification, licensees planning to renew 
their licenses must submit requested documentation of compliance to 
the Board with their annual renewal form no later than the renewal date 
of the license. A licensee who is audited may renew their license online 
provided that they submit the professional development [continuing ed-
ucation] documentation to the Board at least two weeks in advance of 
their online renewal so that it can be pre-approved. Licensees wishing 
to retire their licenses should submit the requested documentation no 
later than the renewal date of the license. 

(2) Individualized audits. The Board will also conduct au-
dits of a specific licensee's compliance with its professional develop-
ment [Continuing Education] requirements at any time that the Board 
determines that there are grounds to believe that a licensee has not com-
plied with the requirements of this rule. Upon receipt of notification of 
an individualized audit, the licensee must submit all requested docu-
mentation within the time period specified in the notification. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302091 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 305-7706 

CHAPTER 463. APPLICATIONS AND 
EXAMINATIONS 
22 TAC §463.11 
The Texas State Board of Examiners of Psychologists proposes 
an amendment to §463.11, concerning Licensed Psychologist. 
The proposed amendment would allow licensed psychological 
associates to use their title while acquiring the supervised expe-
rience required for full licensure. In both the LPA and unlicensed 

supervisee situation, the ultimate authority for all cases rests with 
the supervisor, thus the public is not subject to an increased risk 
because the protection afforded by supervision is the same for 
all practical purposes. 

Darrel D. Spinks, Executive Director, has determined that for the 
first five-year period the proposed amendment will be in effect 
there will be no fiscal implications for state or local government 
as a result of enforcing or administering the amendment. 

Mr. Spinks also has determined that for each year of the first 
five years the rule is in effect the public benefit anticipated as 
a result of enforcing the rule will be to help the Board protect 
the public. There will be no effect on small businesses. There 
is no anticipated economic cost to persons who are required to 
comply with the rule as proposed. 

Comments on the proposed amendment may be submitted to 
Brenda Skiff, Texas State Board of Examiners of Psychologists, 
333 Guadalupe, Suite 2-450, Austin, Texas 78701, (512) 305-
7700 or email brenda@tsbep.state.tx.us within 30 days of publi-
cation of this proposal in the Texas Register. 

The amendment is proposed under Texas Occupations Code, 
Title 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

No other code, articles or statutes are affected by this proposal. 

§463.11. Licensed Psychologist. 
(a) Application Requirements by Provisional Licensure. This 

application is provided free of charge to the applicant who has taken the 
Oral Examination. Upon passage of the Oral Examination, the appli-
cant may submit the licensed psychologist application. An application 
for licensure as a psychologist includes, in addition to the requirements 
set forth in Board rule §463.5(1) of this title (relating to Application 
File Requirements): 

(1) Documentation of current licensure as a provisionally 
licensed psychologist in good standing. 

(2) Documentation indicating passage of the Board's Oral 
Examination. 

(3) Documentation of two years of supervised experience 
from a licensed psychologist which satisfies the requirements of the 
Board. The formal year must be documented by the Director of Intern-
ship Training. 

(4) Documentation of licensure in other jurisdictions, in-
cluding information on disciplinary action and pending complaints, 
sent directly to the Board. 

(b) Degree Requirements. The degree requirements for licen-
sure as a psychologist are the same as for provisional licensure as stated 
in Board rule §463.10 of this title (relating to Provisionally Licensed 
Psychologist). 

(c) Supervised Experience. In order to qualify for licensure, a 
psychologist must submit proof of two years of supervised experience, 
at least one year of which must have been received after the doctoral 
degree was officially conferred or completed, whichever is earliest, as 
shown on the official transcript, and at least one year of which must 
have been a formal internship. The formal internship year may be met 
either before or after the doctoral degree is conferred or completed. 
Supervised experience must be obtained in a minimum of two, and no 
more than three, calendar years, for full-time experience. 
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(1) General. All supervised experience for licensure as a 
psychologist, including the formal internship, must meet the following 
requirements: 

(A) Experience may be obtained only in either a full-
time or half-time setting. 

(B) A year of full-time supervised experience is defined 
as a minimum of 35 hours per week employment/experience in not less 
than 12 consecutive calendar months in not more than two placements. 

(C) A year of half-time supervised experience is defined 
as a minimum of 20 hours per week employment/experience in not less 
than 24 consecutive calendar months in not more than two placements. 

(D) A year of full-time experience may be acquired 
through a combination of half-time and full-time employment/expe-
rience provided that the equivalent of a full-time year of supervision 
experience is satisfied. 

(E) One calendar year from the beginning of ten consec-
utive months of employment/experience in an academic setting consti-
tutes one year of experience. 

(F) When supervised experience is interrupted, the 
Board may waive upon a showing of good cause by the supervisee, 
the requirement that the supervised experience be completed in 
consecutive months. Any consecutive experience obtained before or 
after the gap must be at least six months unless the supervisor remains 
the same. Waivers for such gaps are rarely approved and must be 
requested in writing and include sufficient documentation to permit 
verification of the circumstances supporting the request. No waiver 
will be granted unless the Board finds that the supervised experience 
for which the waiver is sought was adequate and appropriate. Good 
cause is defined as: 

(i) unanticipated discontinuance of the supervision 
setting, 

(ii) maternity or paternity leave of supervisee, 

(iii) relocation of spouse or spousal equivalent, 

(iv) serious illness of the supervisee, or serious ill-
ness in supervisee's immediate family. 

(G) A rotating internship organized within a doctoral 
program is considered to be one placement. 

(H) The experience requirement must be obtained after 
official enrollment in a doctoral program. 

(I) All supervised experience must be received from a 
psychologist licensed at the time supervision is received. 

(J) The supervising psychologist must be trained in the 
area of supervision provided to the supervisee. 

(K) No experience which is obtained from a psycholo-
gist who is related within the second degree of affinity or within the 
second degree by consanguinity to the person may be considered. 

(L) All supervised experience obtained for the purpose 
of licensure must be conducted in accordance with all applicable Board 
rules. 

(M) Experience received from a psychologist while the 
psychologist is practicing subject to an Agreed Board Order or Board 
Order shall not, under any circumstances, qualify as supervised expe-
rience for licensure purposes regardless of the setting in which it was 
received. Psychologists who become subject to an Agreed Board Or-
der or Board Order shall inform all supervisees of the Agreed Board 

Order or Board Order and assist all supervisees in finding appropriate 
alternate supervision. 

(N) The supervisee shall be designated by a title that 
clearly indicates a supervisory licensing status such as "intern," "res-
ident," "trainee," or "fellow." An individual who is a provisionally li-
censed psychologist or a licensed psychological associate may use this 
title so long as those receiving psychological services are clearly in-
formed that the individual is under the supervision of a licensed psy-
chologist. Use of a different job title is permitted only if the super-
visee is providing services for a government facility or other facility 
exempted under §501.004 of the Act (Applicability) and the supervisee 
is using a title assigned by that facility. 

(O) The supervisee and supervisor must clearly inform 
those receiving psychological services as to the supervisory status of 
the individual and how the patient or client may contact the supervising 
licensed psychologist directly. 

(2) Formal Internship. At least one year of experience must 
be satisfied by one of the following types of formal internship: 

(A) The successful completion of an internship pro-
gram accredited by the American Psychological Association (APA); or 

(B) The successful completion of an organized intern-
ship meeting all of the following criteria: 

(i) It must constitute an organized training program 
which is designed to provide the intern with a planned, programmed 
sequence of training experiences. The primary focus and purpose of 
the program must be to assure breadth and quality of training. 

(ii) The internship agency must have a clearly desig-
nated staff psychologist who is responsible for the integrity and quality 
of the training program and who is actively licensed/certified by the 
licensing board of the jurisdiction in which the internship takes place 
and who is present at the training facility for a minimum of 20 hours a 
week. 

(iii) The internship agency must have two or more 
full-time licensed psychologists on the staff as primary supervisors. 

(iv) Internship supervision must be provided by a 
staff member of the internship agency or by an affiliate of that agency 
who carries clinical responsibility for the cases being supervised. 

(v) The internship must provide training in a range 
of assessment and intervention activities conducted directly with pa-
tients/clients. 

(vi) At least 25% of trainee's time must be in direct 
patient/client contact (minimum 375 hours). 

(vii) The internship must include a minimum of two 
hours per week (regardless of whether the internship was completed 
in one year or two) of regularly scheduled formal, face-to-face indi-
vidual supervision. There must also be at least two additional hours 
per week in learning activities such as: case conferences involving a 
case in which the intern was actively involved; seminars dealing with 
psychology issues; co-therapy with a staff person including discussion; 
group supervision; additional individual supervision. 

(viii) Training must be post-clerkship, post-
practicum and post-externship level. 

(ix) The internship agency must have a minimum of 
two full-time equivalent interns at the internship level of training during 
applicant's training period. 
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(x) The internship agency must inform prospective 
interns about the goals and content of the internship, as well as the 
expectations for quantity and quality of trainee's work; or 

(C) The successful completion of an organized intern-
ship program in a school district meeting the following criteria: 

(i) The internship experience must be provided at or 
near the end of the formal training period. 

(ii) The internship experience must occur on a full-
time basis over a period of one academic year, or on a half-time basis 
over a period of two consecutive academic years. 

(iii) The internship experience must be consistent 
with a written plan and must meet the specific training objectives of 
the program. 

(iv) The internship experience must occur in a set-
ting appropriate to the specific training objectives of the program. 

(v) At least 600 clock hours of the internship expe-
rience must occur in a school setting and must provide a balanced ex-
posure to regular and special educational programs. 

(vi) The internship experience must occur under 
conditions of appropriate supervision. Field-based internship super-
visors, for the purpose of the internship that takes place in a school 
setting, must be licensed as a psychologist and, if a separate credential 
is required to practice school psychology, must have a valid credential 
to provide psychology in the public schools. The portion of the 
internship which appropriately may take place in a non-school setting 
must be supervised by a psychologist. 

(vii) Field-based internship supervisors must be re-
sponsible for no more than two interns at any given time. University 
internship supervisors shall be responsible for no more than twelve in-
terns at any given time. 

(viii) Field-based internship supervisors must pro-
vide at least two hours per week of direct supervision for each intern. 
University internship supervisors must maintain an ongoing relation-
ship with field-based internship supervisors and shall provide at least 
one field-based contact per semester with each intern. 

(ix) The internship site shall inform interns concern-
ing the period of the internship and the training objectives of the pro-
gram. 

(x) The internship experience must be systemat-
ically evaluated in a manner consistent with the specific training 
objectives of the program. 

(xi) The internship experience must be conducted in 
a manner consistent with the current legal-ethical standards of the pro-
fession. 

(xii) The internship agency must have a minimum 
of two full-time equivalent interns at the internship level during the 
applicant's training period. 

(xiii) The internship agency must have the availabil-
ity of at least two full-time equivalent psychologists as primary super-
visors, at least one of whom is employed full time at the agency and is 
a school psychologist. 

(3) Industrial/Organizational Requirements. Individuals 
enrolled in an Industrial/Organizational doctoral degree program are 
exempt from the formal internship requirement and must complete 
two full years of supervised experience, at least one of which must be 
received after the doctoral degree is conferred and both of which must 
meet the requirements of paragraph (1) of this subsection. Individuals 

who do not undergo a formal internship pursuant to this paragraph 
should note that Board rules prohibit a psychologist from practicing in 
an area in which she does not have sufficient training and experience, 
of which a formal internship year is considered to be an integral 
requirement. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302092 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 305-7706 

22 TAC §463.13 
The Texas State Board of Examiners of Psychologists proposes 
an amendment to §463.13, concerning Requirements for Li-
censed Out-of-State Applicants. The proposed amendment 
would make clear that an Out-of-State Applicant applying under 
this rule is required to take and pass the oral exam, unless an 
exam waiver applies. 

Darrel D. Spinks, Executive Director, has determined that for the 
first five-year period the proposed amendment will be in effect 
there will be no fiscal implications for state or local government 
as a result of enforcing or administering the amendment. 

Mr. Spinks also has determined that for each year of the first 
five years the rule is in effect the public benefit anticipated as 
a result of enforcing the rule will be to help the Board protect 
the public. There will be no effect on small businesses. There 
is no anticipated economic cost to persons who are required to 
comply with the rule as proposed. 

Comments on the proposed amendment may be submitted to 
Brenda Skiff, Texas State Board of Examiners of Psychologists, 
333 Guadalupe, Suite 2-450, Austin, Texas 78701, (512) 305-
7700 or email brenda@tsbep.state.tx.us within 30 days of publi-
cation of this proposal in the Texas Register. 

The amendment is proposed under Texas Occupations Code, 
Title 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

No other code, articles or statutes are affected by this proposal. 

§463.13. Requirements for Licensed Out-of-State Applicants. 
(a) An applicant who provides documentation that the appli-

cant is actively licensed and in good standing as a psychologist in an-
other jurisdiction must meet the following requirements[, which are a 
substitute for Board rule §463.11]: 

(1) The applicant must have already obtained provisional 
licensure and must document that the applicant is a provisionally li-
censed psychologist in good standing. 

(2) Supervised experience. The applicant must affirm that 
the applicant has received 3,000 hours of experience supervised by a 
psychologist licensed in the state where the supervision took place. At 
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least half of these hours (1,500 hours) must have been completed after 
the doctoral degree was conferred or completed. The formal internship 
year may be met either before or after the doctoral degree was conferred 
or completed, as indicated on the official transcript. 

(3) The applicant must document that the applicant has not 
received any disciplinary action (apart from disciplinary action related 
to Continuing Education) by any other jurisdiction and that there is no 
pending action or complaint against the applicant in any other jurisdic-
tion. 

(4) The applicant must take and pass the Board's Oral Ex-
amination, unless the applicant qualifies for a waiver from the exami-
nation. 

(b) An applicant meeting the requirements of subsection (a) of 
this section is considered to have met the requirements for licensure in 
Board rule §463.11 of this title (relating to Licensed Psychologist). 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302093 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 305-7706 

♦ ♦ ♦ 
22 TAC §463.20 
The Texas State Board of Examiners of Psychologists proposes 
an amendment to §463.20, concerning Refunds of Application 
and Examination Fees. The proposed amendment would re-
structure the rule and correct outdated references to testing pro-
cedures. 

Darrel D. Spinks, Executive Director, has determined that for the 
first five-year period the proposed amendment will be in effect 
there will be no fiscal implications for state or local government 
as a result of enforcing or administering the amendment. 

Mr. Spinks also has determined that for each year of the first 
five years the rule is in effect the public benefit anticipated as 
a result of enforcing the rule will be to help the Board protect 
the public. There will be no effect on small businesses. There 
is no anticipated economic cost to persons who are required to 
comply with the rule as proposed. 

Comments on the proposed amendment may be submitted to 
Brenda Skiff, Texas State Board of Examiners of Psychologists, 
333 Guadalupe, Suite 2-450, Austin, Texas 78701, (512) 305-
7700 or email brenda@tsbep.state.tx.us within 30 days of publi-
cation of this proposal in the Texas Register. 

The amendment is proposed under Texas Occupations Code, 
Title 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

No other code, articles or statutes are affected by this proposal. 

§463.20. Refunds of Application and Examination Fees. 
(a) Application fees are non-refundable and non-transferable. 

(b) The $200 professional fee paid to the Board in connection 
with a request for approval to take the EPPP examination is non-re-
fundable. The professional fee may however, upon review of docu-
mentation demonstrating good cause, be transferred on a one-time ba-
sis to a subsequent request for approval to take the EPPP examination. 
[The national psychology examination fee is partially refundable if an 
applicant is scheduled for a computerized exam but fails to take the 
scheduled examination. A portion of the original examination fee to 
the Professional Examination Service (PES) for the exam is retained 
by PES; the remainder of the fee is refunded by PES to the applicant. 
The portion of the fee that is paid to the Board, which is referred to as 
the professional fee, is non-refundable. An exception is if the Board 
approves on a one time basis the transfer of the professional fee to an-
other scheduled examination upon review of documentation from the 
applicant of extreme extenuating circumstances.] 

(c) The Jurisprudence examination fee is non-transferable and 
non-refundable. An exception is that if the applicant fails to return the 
exam by the postmark deadline date due to a mail delivery problem that 
the applicant can prove, the Board may approve the transfer of the fee 
to another take of the exam or refund the fee if a subsequent fee has 
been paid upon review of the applicant's explanation. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302094 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 305-7706 

22 TAC §463.31 
The Texas State Board of Examiners of Psychologists proposes 
an amendment to §463.31, concerning Use of Titles during 
Practicum, Internship, and Supervised Experience When Appli-
cant Holds Another License. The proposed amendment would 
allow licensed psychological associates to use their title while 
participating in a practicum that is part of the person's super-
vised course of study to obtain a doctoral degree in psychology. 
The ultimate authority for all cases, whether within a practicum 
or in private practice, rests with the supervisor, thus the public is 
not subject to an increased risk because the protection afforded 
by supervision is the same for all practical purposes. 

Darrel D. Spinks, Executive Director, has determined that for the 
first five-year period the proposed amendment will be in effect 
there will be no fiscal implications for state or local governments 
as a result of enforcing or administering the amendment. 

Mr. Spinks also has determined that for each year of the first 
five years the rule is in effect the public benefit anticipated as 
a result of enforcing the rule will be to help the Board protect 
the public. There will be no effect on small businesses. There 
is no anticipated economic cost to persons who are required to 
comply with the rule as proposed. 

Comments on the proposed amendment may be submitted to 
Brenda Skiff, Texas State Board of Examiners of Psychologists, 
333 Guadalupe, Suite 2-450, Austin, Texas 78701, (512) 305-
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7700 or email brenda@tsbep.state.tx.us within 30 days of publi-
cation of this proposal in the Texas Register. 

The amendment is proposed under Texas Occupations Code, 
Title 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

No other code, articles or statutes are affected by this proposal. 

§463.31. Use of Titles during Practicum, Internship, and Supervised 
Experience When Applicant Holds Another License. 

Subject to the provisions herein, an [An] individual who holds a li-
cense with this Board or any other type of mental health license may 
not obtain the required practicum, internship or supervised experience 
required for another license with this Board while practicing under the 
first license. During the documented hours of the practicum, intern-
ship or supervised experience, the individual may provide psychologi-
cal services only under the authority of the qualified supervisor of the 
practicum, internship or supervised experience, not under the authority 
of the first license. The individual must use an appropriate title which 
is indicated by the Act and Board rules during the practicum, intern-
ship, or supervised experience that clearly indicates that the individual 
is being supervised; however, a licensed psychological associate may 
use their title while providing services within a practicum that is part 
of the person's supervised course of study to obtain a doctoral degree 
in psychology if the individual is being supervised by a licensed psy-
chologist. Unless a specific exception is set out in another Board rule, 
the individual may not use the title of the first license during the doc-
umented hours of the practicum, internship, or supervised experience. 
All clients or patients that receive services from the individual seeking 
licensure must be informed that the individual is being supervised and 
how the supervisor may be contacted. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302095 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 305-7706 

CHAPTER 465. RULES OF PRACTICE 
22 TAC §465.21 
The Texas State Board of Examiners of Psychologists proposes 
an amendment to §465.21, concerning Termination of Services. 
The proposed amendment would prohibit LSSPs from terminat-
ing their employment and abandoning their clients without ade-
quate notice or good cause, thus ensuring that public schools 
are able to comply with federal education requirements for the 
staffing of mental health professionals. 

Darrel D. Spinks, Executive Director, has determined that for the 
first five-year period the proposed amendment will be in effect 
there will be no fiscal implications for state or local governments 
as a result of enforcing or administering the amendment. 

Mr. Spinks also has determined that for each year of the first 
five years the rule is in effect the public benefit anticipated as 
a result of enforcing the rule will be to help the Board protect 
the public. There will be no effect on small businesses. There 
is no anticipated economic cost to persons who are required to 
comply with the rule as proposed. 

Comments on the proposed amendment may be submitted to 
Brenda Skiff, Texas State Board of Examiners of Psychologists, 
333 Guadalupe, Suite 2-450, Austin, Texas 78701, (512) 305-
7700 or email brenda@tsbep.state.tx.us within 30 days of publi-
cation of this proposal in the Texas Register. 

The amendment is proposed under Texas Occupations Code, 
Title 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

No other code, articles or statutes are affected by this proposal. 

§465.21. Termination of Services. 

(a) Licensees do not abandon patients or clients. 

(b) Withdrawal from a professional relationship in compliance 
with Board rules to avoid a prohibited dual relationship is not abandon-
ment of a patient or client. 

(c) Licensees terminate a professional relationship when it be-
comes reasonably clear that the patient or client no longer needs the 
service, is not benefiting or is being harmed by continued service. 

(d) Prior to termination of a professional relationship for any 
reason, the licensee takes all reasonable steps to facilitate transfer of 
responsibility for the patient or client to a qualified service provider if 
necessary to prevent physical or emotional harm and, if not precluded 
by the patient or client's conduct, provides appropriate pre-termination 
counseling and referrals. 

(e) Licensees who are required to interrupt services of a pro-
fessional relationship for any reason shall make arrangements for pro-
vision of any services to all patients or clients required during the in-
terruption. 

(f) Termination of employment with agencies or organiza-
tions. 

(1) When entering into employment or contractual rela-
tionships, licensees provide for orderly and appropriate resolution of 
responsibility for patient or client care in the event that the employ-
ment or contractual relationship ends, with paramount consideration 
given to the welfare of the patient or client. 

(2) Licensees who are employed by an organization or 
agency to provide psychological services must, upon termination 
of that employment, work with the employer to facilitate access to 
records of all services provided by the licensee to patients or clients as 
otherwise required by Board rules and applicable law. 

(3) Licensees who are employed by an organization or 
agency to provide psychological services must, upon termination of 
that employment, work with the employer to facilitate transfer of 
clients or patients who are continuing to receive services from the 
agency or organization to another qualified service provider. 

(g) Termination of employment with public schools. 

(1) A Licensed Specialist in School Psychology (LSSP) 
who is under contract as an employee of a public school to provide 
school psychological services must deliver to such public school a 
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written resignation before terminating services or employment with-
out cause. The resignation must be filed with the public school's board 
of trustees or designee not later than the 45th day before the first day of 
instruction of the following school year. A written resignation mailed 
by prepaid certified or registered mail to the president of the public 
school's board of trustees or designee at the post office address of the 
public school is considered delivered at the time of mailing. 

(2) A LSSP who is under contract as an employee of a pub-
lic school may resign at any time if given written consent by the public 
school's board of trustees or designee or if such resignation is for cause. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302096 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 305-7706 

22 TAC §465.22 
The Texas State Board of Examiners of Psychologists proposes 
an amendment to §465.22, concerning Psychological Records, 
Test Data and Test Protocols. The proposed amendment would 
ensure compliance with HIPAA, 45 C.F.R. §164.524(a)(3)(i) 
which sets forth a higher standard for withholding information 
from a patient than Texas Health and Safety Code Annotated 
§611.0045(b) and 22 TAC Part 21, §465.22(c)(8)(C). Pursuant 
to HIPAA, 45 C.F.R. §160.203, a state law which is contrary to 
HIPAA's provisions is preempted, and according to the Preemp-
tion Analysis of Texas Laws Relating to the Privacy of Health 
Information & the Health Insurance Portability & Accountability 
Act & Privacy Rules (HIPAA) (November 1, 2004) (Tex. Att'y 
Gen.), the standards for withholding patient information set forth 
in §611.0045(b) and §465.22(c)(8)(C) are preempted by federal 
law. 

Darrel D. Spinks, Executive Director, has determined that for the 
first five-year period the proposed amendment will be in effect 
there will be no fiscal implications for state or local governments 
as a result of enforcing or administering the amendment. 

Mr. Spinks also has determined that for each year of the first 
five years the rule is in effect the public benefit anticipated as 
a result of enforcing the rule will be to help the Board protect 
the public. There will be no effect on small businesses. There 
is no anticipated economic cost to persons who are required to 
comply with the rule as proposed. 

Comments on the proposed amendment may be submitted to 
Brenda Skiff, Texas State Board of Examiners of Psychologists, 
333 Guadalupe, Suite 2-450, Austin, Texas 78701, (512) 305-
7700 or email brenda@tsbep.state.tx.us within 30 days of publi-
cation of this proposal in the Texas Register. 

The amendment is proposed under Texas Occupations Code, 
Title 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

No other code, articles or statutes are affected by this proposal. 

§465.22. Psychological Records, Test Data and Test Protocols. 
(a) General Requirements. 

(1) All licensees shall create and maintain accurate, cur-
rent, and pertinent records of all psychological services rendered by or 
under the supervision of the licensee. 

(2) All records shall be sufficient to permit planning for 
continuity in the event that another care provider takes over delivery 
of services to a patient or client for any reason, including the death, 
disability or retirement of the licensee and to permit adequate regula-
tory and administrative review of the psychological service. 

(3) All licensees shall identify impressions and tentative 
conclusions as such in patient or client records. 

(4) All records and record entries shall be created in as 
timely a manner as possible after the delivery of the specific services 
being recorded. 

(5) Records, test data and test protocols shall be maintained 
and stored in a way that permits review and duplication. 

(6) Licensees working in public school settings shall com-
ply with all federal and state laws and regulations relative to the content, 
maintenance, control, access, retention and destruction of psychologi-
cal and educational records, test data and test protocols. 

(7) Licensees are prohibited from falsifying, altering, fab-
ricating, or back-dating patient records and reports. 

(b) Maintenance and Control of Records and Test Data. 

(1) Licensees shall maintain records and test data in a man-
ner that protects the confidentiality of all services delivered by the li-
censee. 

(2) Licensees are responsible for the maintenance, confi-
dentiality and contents of, and access to, all records and test data. 

(3) Licensees shall make all reasonable efforts to protect 
against the misuse of any record or test data. 

(4) Licensees shall maintain control over records and test 
data to the extent necessary to ensure compliance with all applicable 
Board rules and all state and federal laws. 

(5) In situations where it becomes impossible for a licensee 
to maintain control over records and test data as required by applica-
ble Board rule and state and federal law, the licensee shall make all 
necessary arrangements for transfer of the licensee's records to another 
licensee who will ensure compliance with all applicable Board rules 
and state and federal laws concerning records. 

(6) Records and test data of psychological services ren-
dered by a licensee as an employee of an agency or organization re-
main the property of the employing agency upon termination of the 
employment of the individual unless legal ownership of such records 
is controlled by applicable state or federal law or legal agreement. 

(c) Access to Records and Test Data. 

(1) Records shall be entered, organized and maintained in 
a manner that facilitates their use by all authorized persons. 

(2) Records may be maintained in any media that ensure 
confidentiality and durability. 

(3) A licensee shall release information about a patient or 
client only upon written authorization by the patient, client or appro-
priate legal guardian pursuant to a proper court order or as required by 
applicable state or federal law. 
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(4) Test data are not part of a patient's or client's record. 
Test data are not subject to subpoena. Test data shall be made available 
only: 

(A) to another qualified mental health professional and 
only upon receipt of written release from the patient or client, or 

(B) pursuant to a court order. 

(5) Licensees cooperate in the continuity of care of patients 
and clients by providing appropriate information to succeeding quali-
fied service providers as permitted by applicable Board rule and state 
and federal law. 

(6) Licensees who are temporarily or permanently unable 
to practice psychology shall implement a system that enables their 
records to be accessed in compliance with applicable Board rules and 
state and federal law. 

(7) Access to records may not be withheld due to an out-
standing balance owed by a client for psychological services provided 
prior to the patient's request for records. However, licensees may im-
pose a reasonable fee for review and/or reproduction of records and are 
not required to permit examination until such fee is paid, unless there 
is a medical emergency or the records are to be used in support of an 
application for disability benefits. 

(8) No later than 15 days after receiving a written request 
from a patient to examine or copy all or part of the patient's mental 
health records, a psychologist shall: 

(A) make the information available for examination 
during regular business hours and provide a copy to the patient, if 
requested; or 

(B) inform the patient in writing that the information 
does not exist or cannot be found; or 

(C) when withholding information, provide the patient 
with a signed and dated statement reflecting the licensee's determina-
tion, based upon the exercise of professional judgment, that the access 
requested is reasonably likely to endanger the life or physical safety of 
the patient or another person. [provide the patient with a signed and 
dated statement that having access to the mental health records would 
be harmful to the patient's physical, mental or emotional health.] The 
written statement must specify the portion of the record being withheld, 
the reason for denial and the duration of the denial. 

(d) Retention of Records and Test Data. 

(1) Licensees shall comply with all applicable laws, rules 
and regulations concerning record retention. 

(2) In the absence of applicable state and federal laws, rules 
and regulations, records and test data shall be maintained for a mini-
mum of seven years after termination of services with the client or sub-
ject of evaluation, or three years after a client or subject of evaluation 
reaches the age of majority, whichever is greater. 

(3) All records shall be maintained in a manner which per-
mits timely retrieval and production. 

(e) Outdated Records. 

(1) Licensees take reasonable steps when disclosing 
records to note information that is outdated. 

(2) Disposal of records shall be done in an appropriate 
manner that ensures confidentiality of the records in compliance with 
applicable Board rules and state and federal laws. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302097 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 305-7706 

CHAPTER 469. COMPLAINTS AND 
ENFORCEMENT 
22 TAC §469.13 
The Texas State Board of Examiners of Psychologists pro-
poses an amendment to §469.13, concerning Non-Compliance 
with Professional Development Requirements. The proposed 
amendment is necessary to reflect the change in terminology 
from "continuing education" to "professional development" set 
out in the proposed amendment to Board rule §461.11. 

Darrel D. Spinks, Executive Director, has determined that for the 
first five-year period the proposed amendment will be in effect 
there will be no fiscal implications for state or local government 
as a result of enforcing or administering the amendment. 

Mr. Spinks also has determined that for each year of the first 
five years the rule is in effect the public benefit anticipated as 
a result of enforcing the rule will be to help the Board protect 
the public. There will be no effect on small businesses. There 
is no anticipated economic cost to persons who are required to 
comply with the rule as proposed. 

Comments on the proposed amendment may be submitted to 
Brenda Skiff, Texas State Board of Examiners of Psychologists, 
333 Guadalupe, Suite 2-450, Austin, Texas 78701, (512) 305-
7700 or email brenda@tsbep.state.tx.us within 30 days of publi-
cation of this proposal in the Texas Register. 

The amendment is proposed under Texas Occupations Code, 
Title 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

No other code, articles or statutes are affected by this proposal. 

§469.13. Non-Compliance with Professional Development 
[Continuing Education] Requirements. 

(a) The license of any licensee who fails to comply with the 
Board's mandatory professional development [continuing education] 
requirements pursuant to Board rule §461.11 of this title (relating to 
Professional Development [Continuing Education]), is on delinquent 
status as of the renewal date of the license. 

(b) If professional development [continuing education] com-
pliance is not proved within 45 days after the license renewal date, 
the licensee shall be subject to a complaint for violation of Board rule 
§461.11(a) of this title applies. 
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(c) A person may not engage in the practice of psychology 
with a delinquent license, as stated in Board rule §461.7(c) of this title 
(relating to License Statuses). 

(d) If the license is not activated within one year of expiration 
and goes void, a new application must be filed to obtain active licen-
sure, and the professional development [continuing education] com-
plaint will be reinstated. The complaint must be resolved before a new 
license will be issued. 

(e) Upon notice of professional development [continuing edu-
cation] violation, the licensee may: 

(1) Submit proof that professional development 
[continuing education] was obtained within the year preceding the 
renewal date plus the 45-day grace period. Upon receipt and approval, 
the complaint will be dismissed; 

(2) For a first violation, submit proof of late compliance 
and pay an administrative penalty, which is not considered disciplinary 
action; 

(3) Resign the license in lieu of adjudication by requesting 
an agreed order of resignation; or 

(4) Appear before an informal settlement conference to re-
solve the matter. 

(f) Any payment of an administrative penalty to resolve a com-
plaint is in addition to any applicable renewal fee and late renewal fee 
assessed by the Licensing Division for late license renewal, pursuant 
to Board rule §473.4 of this title (relating to Late Fees for Renewals 
(Not Refundable)). 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302099 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 305-7706 

♦ ♦ ♦ 

CHAPTER 471. RENEWALS 
22 TAC §471.4 
(Editor's note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas State Board of Examiners of Psychologists or in the Texas Reg-
ister office, James Earl Rudder Building, 1019 Brazos Street, Austin, 
Texas.) 

The Texas State Board of Examiners of Psychologists proposes 
the repeal of §471.4, concerning Guaranteed Student Loan Re-
quirement. The proposed repeal is necessary to restructure the 
rule and provide for a hearing as required by Texas Education 
Code Annotated §57.491 before any action is taken concerning 
the nonrenewal of a license arising out a default on a student 
loan. 

Darrel D. Spinks, Executive Director, has determined that for the 
first five-year period the proposed repeal will be in effect there 
will be no fiscal implications for state or local government as a 
result of enforcing or administering the repeal. 

Mr. Spinks also has determined that for each year of the first 
five years the rule is in effect the public benefit anticipated as 
a result of enforcing the rule will be to help the Board protect 
the public. There will be no effect on small businesses. There 
is no anticipated economic cost to persons who are required to 
comply with the rule as proposed. 

Comments on the proposed repeal may be submitted to Brenda 
Skiff, Texas State Board of Examiners of Psychologists, 333 
Guadalupe, Suite 2-450, Austin, Texas 78701, (512) 305-7700 
or email brenda@tsbep.state.tx.us within 30 days of publication 
of this proposal in the Texas Register. 

The repeal is proposed under Texas Occupations Code, Title 3, 
Subtitle I, Chapter 501, which provides the Texas State Board of 
Examiners of Psychologists with the authority to make all rules, 
not inconsistent with the Constitution and Laws of this State, 
which are reasonably necessary for the proper performance of 
its duties and regulations of proceedings before it. 

No other code, articles or statutes are affected by this proposal. 

§471.4. Guaranteed Student Loan Requirement. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302100 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 305-7706 

22 TAC §471.4 
The Texas State Board of Examiners of Psychologists proposes 
new §471.4, concerning Nonrenewal for Default of Guaranteed 
Student Loan. The proposal would restructure the rule and pro-
vide for a hearing as required by Texas Education Code Anno-
tated §57.491 before any action is taken concerning the nonre-
newal of a license arising out a default on a student loan. 

Darrel D. Spinks, Executive Director, has determined that for the 
first five-year period the proposed new rule will be in effect there 
will be no fiscal implications for state or local government as a 
result of enforcing or administering the new rule. 

Mr. Spinks also has determined that for each year of the first 
five years the rule is in effect the public benefit anticipated as 
a result of enforcing the rule will be to help the Board protect 
the public. There will be no effect on small businesses. There 
is no anticipated economic cost to persons who are required to 
comply with the rule as proposed. 

Comments on the proposed new rule may be submitted to 
Brenda Skiff, Texas State Board of Examiners of Psycholo-
gists, 333 Guadalupe, Suite 2-450, Austin, Texas 78701, (512) 
305-7700 or email brenda@tsbep.state.tx.us within 30 days of 
publication of this proposal in the Texas Register. 

The new rule is proposed under Texas Occupations Code, Ti-
tle 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
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State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

No other code, articles or statutes are affected by this section. 

§471.4. Nonrenewal for Default of Guaranteed Student Loan. 

(a)           
fied by the Texas Guaranteed Student Loan Corporation as a person in 
default on a guaranteed student loan or repayment agreement, unless 
the licensee presents the Board with a certificate from the Texas Guar-
anteed Student Loan Corporation indicating that they are not in default 
on a guaranteed loan or that they have entered into a repayment agree-
ment. 

(b) Prior to the nonrenewal of any license under this rule, a 
licensee shall be notified that the Texas Guaranteed Student Loan Cor-
poration has identified the licensee as being in default on a guaranteed 
student loan or repayment agreement. If the licensee then submits a 
certificate from the Texas Guaranteed Student Loan Corporation indi-
cating that they are not in default on a guaranteed loan or that they have 
entered into a repayment agreement, the licensee will be permitted to 
renew their license. Alternatively, the licensee may submit a written re-
quest to the Board for a hearing at which the licensee may present the 
Board with a certificate from the Texas Guaranteed Student Loan Cor-
poration indicating they are not in default on a guaranteed loan or that 
they have entered into a repayment agreement. The Board must receive 
the request for a hearing on or before the 30th day following the date 
of the notice sent to the licensee. If a timely request is made, the Board 
shall conduct a hearing at the next available board meeting. If a timely 
request is not made, no hearing will be held and the licensee's license 
will not be renewed unless prior to their renewal date, the licensee pro-
vides the Board with a certificate from the Texas Guaranteed Student 
Loan Corporation indicating they are not in default on a guaranteed 
loan or that they have entered into a repayment agreement. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

The Board will not renew the license of a licensee identi-

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302101 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 305-7706 

PART 22. TEXAS STATE BOARD OF 
PUBLIC ACCOUNTANCY 

CHAPTER 511. ELIGIBILITY 
SUBCHAPTER C. EDUCATIONAL 
REQUIREMENTS 
22 TAC §511.51 
The Texas State Board of Public Accountancy (Board) proposes 
an amendment to §511.51, concerning Educational Definitions. 

The amendment to §511.51 will add and define the term "up-
per division" to clarify that in order to sit for the CPA exam the 
30 hours in accounting must be in "upper division" accounting 
courses. 

William Treacy, Executive Director of the Board, has determined 
that for the first five-year period the proposed amendment will be 
in effect: 

A. the additional estimated cost to the state expected as a result 
of enforcing or administering the amendment will be none. 

B. the estimated reduction in costs to the state and to local gov-
ernments as a result of enforcing or administering the amend-
ment will be none. 

C. the estimated loss or increase in revenue to the state as a 
result of enforcing or administering the amendment will be none. 

Mr. Treacy has determined that for the first five-year period the 
amendment is in effect the public benefits expected as a result of 
adoption of the proposed amendment will be the clarity provided 
to applicants seeking to sit for the CPA exam as to their eligibility 
to sit for the exam. 

The probable economic cost to persons required to comply with 
the amendment will be none. 

Mr. Treacy has determined that a Local Employment Impact 
Statement is not required because the proposed amendment will 
not affect a local economy. 

Mr. Treacy has determined that the proposed amendment will 
not have an adverse economic effect on small businesses be-
cause the amendment does not impose any duties or obligations 
upon small businesses. 

Mr. Treacy has determined that an Economic Impact Statement 
and a Regulatory Flexibility Analysis are not required because 
the proposed amendment will not adversely affect small or micro 
businesses. 

The Board requests comments on the substance and effect of 
the proposed rule from any interested person. Comments must 
be received at the Board no later than noon on July 8, 2013. 
Comments should be addressed to J. Randel (Jerry) Hill, Gen-
eral Counsel, Texas State Board of Public Accountancy, 333 
Guadalupe, Tower 3, Suite 900, Austin, Texas 78701 or faxed 
to his attention at (512) 305-7854. 

The Board specifically invites comments from the public on the 
issues of whether or not the proposed amendment will have 
an adverse economic effect on small businesses; if the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be 
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods 
of achieving the purpose of the rule; then explain how the Board 
may legally and feasibly reduce that adverse effect on small busi-
nesses considering the purpose of the statute under which the 
proposed rule is to be adopted, finally describe how the health, 
safety, environmental and economic welfare of the state will be 
impacted by the various proposed methods. See Texas Govern-
ment Code, §2006.002(c). 

The amendment is proposed under the Public Accountancy Act 
("Act"), Texas Occupations Code, §901.151, which authorizes 
the Board to adopt rules deemed necessary or advisable to ef-
fectuate the Act. 

No other article, statute or code is affected by this proposed 
amendment. 

§511.51. Educational Definitions. 
(a) The following words and terms extracted from rules pro-

mulgated by the Texas Higher Education Coordinating Board, shall 
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have the following meanings, unless the context clearly indicates oth-
erwise. 

(1) "Accelerated courses" means courses delivered in 
shortened semesters which are expected to have the same number of 
contact hours and the same requirement for out-of-class learning as 
courses taught in a normal semester. 

(2) "Contact hour" means a time unit of instruction used by 
institutions of higher education consisting of 60 minutes, of which 50 
minutes must be direct instruction. 

(3) "Distance education" means the formal educational 
process that occurs when students and instructors are not in the same 
physical setting for the majority (more than 50 percent) of instruction. 

(4) "Distance education course" means a course in which 
a majority (more than 50 percent) of the instruction occurs when the 
student(s) and instructor(s) are not in the same place. Two categories 
of distance education courses are defined: 

(A) "Fully distance education course" means a course 
which may have mandatory face-to-face sessions totaling no more than 
15 percent of the instruction time. Examples of face-to-face sessions 
include orientation, laboratory, exam review, or an in-person test. 

(B) "Hybrid/Blended course" means a course in which a 
majority (more than 50 percent but less than 85 percent), of the planned 
instruction occurs when the students and the instructor(s) are not in the 
same place. 

(5) "Non-traditionally-delivered course" means a course 
that is offered in a non-traditional way (for example, over the internet, 
or through a shortened, intensive format) that does not meet the 
definition of contact hours. 

(6) "Semester" means and normally shall include 15 weeks 
for instruction and one week for final examination or a total of 16 weeks 
instruction and examinations combined. 

(7) "Semester credit hour" means a unit of measure of in-
struction consisting of 60 minutes, of which 50 minutes must be direct 
instruction, over a 15-week period in a semester system or a 10-week 
period in a quarter system. 

(8) "Traditionally-delivered three semester-credit-hour 
course" or "traditional course" means a course containing 15 weeks of 
instruction (45 contact hours) plus a week for final examinations so 
that such a course contains 45-48 contact hours depending on whether 
there is a final exam. 

(b) The following words and terms shall have the following 
meanings, unless the context clearly indicates otherwise and shall be 
considered substantially equivalent to definitions and references in 
rules promulgated by the Texas Higher Education Coordinating Board. 

(1) "AACSB-International" means the Association to Ad-
vance Collegiate Schools of Business-International. 

(2) "ACBSP" means the Accreditation Council for Busi-
ness Schools and Programs. 

(3) "Accredited community college" means a board-recog-
nized Texas community college that holds the designation 'Qualifying 
Educational Credit for the CPA Examination' awarded by the board. 

(4) "CHEA" means the Council for Higher Education Ac-
creditation. 

(5) "Extension and correspondence school" means a pro-
gram within an institution that offers courses that are not equivalent 

to courses offered in an academic department at the institution and the 
courses are not listed on an official transcript from the institution. 

(6) "Institution" or "Institution of Higher Education" 
means any U.S. public or private senior college or university which 
confers a baccalaureate or higher degree to its students completing a 
program of study required for the degree. 

(7) "Quarter credit hour" is the unit of measurement based 
upon an institution of higher education system that divides the aca-
demic year into three equal sessions of 10 to 11 weeks. A quarter credit 
hour represents proportionately less work than a semester hour because 
of the shorter session and is counted as 2/3 of a semester credit hour 
for each hour of credit. 

(8) "Reporting institution" means the institution of higher 
education in the state that serves as the clearinghouse for educational 
institutions of higher education in Texas. Currently, the University of 
Texas-Austin is the reporting institution for the state of Texas. 

(9) "SACS" means the Southern Association of Colleges 
and Schools-Commission on Colleges. 

(10) "THECB" means the Texas Higher Education Coordi-
nating Board. 

(11) "Transcript" or "Official Transcript" means a docu-
ment prepared by an institution that contains a record of the academic 
coursework offered by an academic department that a student has taken, 
grades and credits earned, and degrees awarded. The document is 
printed on paper bearing a watermark specific to the institution and is 
embossed with the institution's seal, date and the signature of the Reg-
istrar who is responsible for certifying coursework and degrees. 

(12) "UCPAE" means the Uniform Certified Public Ac-
countant Examination prepared and graded by the American Institute 
of Certified Public Accountants. 

(13) "Upper Division Accounting Course" means junior 
and senior year course work that requires the successful completion of 
introductory or basic course work before it can be taken. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 24, 2013. 
TRD-201302132 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 305-7842 

22 TAC §511.57 
The Texas State Board of Public Accountancy (Board) proposes 
an amendment to §511.57, concerning Qualified Accounting 
Courses. 

The amendment to §511.57 will add and define the term "up-
per division" to clarify that in order to sit for the CPA exam the 
30 hours in accounting must be in "upper division" accounting 
courses. 

William Treacy, Executive Director of the Board, has determined 
that for the first five-year period the proposed amendment will be 
in effect: 
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A. the additional estimated cost to the state expected as a result 
of enforcing or administering the amendment will be none. 

B. the estimated reduction in costs to the state and to local gov-
ernments as a result of enforcing or administering the amend-
ment will be none. 

C. the estimated loss or increase in revenue to the state as a 
result of enforcing or administering the amendment will be none. 

Mr. Treacy has determined that for the first five-year period the 
amendment is in effect the public benefits expected as a result of 
adoption of the proposed amendment will be the clarity provided 
to applicants seeking to sit for the CPA exam as to their eligibility 
to sit for the exam. 

The probable economic cost to persons required to comply with 
the amendment will be none. 

Mr. Treacy has determined that a Local Employment Impact 
Statement is not required because the proposed amendment will 
not affect a local economy. 

Mr. Treacy has determined that the proposed amendment will 
not have an adverse economic effect on small businesses be-
cause the amendment does not impose any duties or obligations 
upon small businesses. 

Mr. Treacy has determined that an Economic Impact Statement 
and a Regulatory Flexibility Analysis are not required because 
the proposed amendment will not adversely affect small or micro 
businesses. 

The Board requests comments on the substance and effect of 
the proposed rule from any interested person. Comments must 
be received at the Board no later than noon on July 8, 2013. 
Comments should be addressed to J. Randel (Jerry) Hill, Gen-
eral Counsel, Texas State Board of Public Accountancy, 333 
Guadalupe, Tower 3, Suite 900, Austin, Texas 78701 or faxed 
to his attention at (512) 305-7854. 

The Board specifically invites comments from the public on the 
issues of whether or not the proposed amendment will have 
an adverse economic effect on small businesses; if the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be 
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods 
of achieving the purpose of the rule; then explain how the Board 
may legally and feasibly reduce that adverse effect on small busi-
nesses considering the purpose of the statute under which the 
proposed rule is to be adopted, finally describe how the health, 
safety, environmental and economic welfare of the state will be 
impacted by the various proposed methods. See Texas Govern-
ment Code, §2006.002(c). 

The amendment is proposed under the Public Accountancy Act 
("Act"), Texas Occupations Code, §901.151, which authorizes 
the Board to adopt rules deemed necessary or advisable to ef-
fectuate the Act. 

No other article, statute or code is affected by this proposed 
amendment. 

§511.57. Qualified Accounting Courses. 
(a) An applicant shall meet the board's accounting course re-

quirements in one of the following ways: 

(1) Hold a baccalaureate or higher degree from a board-
recognized institution of higher education as defined by §511.52 of 
this chapter (relating to Recognized Institutions of Higher Education) 

and present valid transcript(s) from board-recognized institution(s) that 
show degree credit for no fewer than 30 semester credit hours of upper 
division accounting courses as defined in subsection (e) of this section; 
or 

(2) Hold a baccalaureate or higher degree from a board-
recognized institution of higher education as defined by §511.52 of 
this chapter, and after obtaining the degree, complete the requisite 30 
semester credit hours of upper division accounting courses, as defined 
in subsection (e) of this section, from four-year degree granting institu-
tions, or accredited community colleges, provided that all such institu-
tions are recognized by the board as defined by §511.52 of this chapter, 
and that the accounting programs offered at the community colleges 
are reviewed and accepted by the board. 

(b) Credit for hours taken at board-recognized institutions of 
higher education using the quarter system shall be counted as 2/3 of a 
semester credit hour for each hour of credit received under the quarter 
system. 

(c) The board will accept no fewer than 30 semester credit 
hours of accounting courses from the courses listed in subsection (e)(1) 
- (13) of this section. The courses must meet the board's standards 
by containing sufficient business knowledge and application to be use-
ful to candidates taking the UCPAE. A board-recognized institution 
of higher education must have accepted the courses for purposes of 
obtaining a baccalaureate degree or its equivalent, and they must be 
shown on an official transcript. At least 15 of these hours must result 
from physical attendance at classes meeting regularly on the campus 
of the transcript-issuing institution. 

(d) A non-traditionally-delivered course meeting the require-
ments of this section must have been reviewed and approved through 
a formal, institutional faculty review process that evaluates the course 
and its learning outcomes and determines that the course does, in fact, 
have equivalent learning outcomes to an equivalent, traditionally de-
livered course. 

(e) The subject-matter content should be derived from the UC-
PAE Content Specifications Outline and cover some or all of the fol-
lowing: 

(1) financial accounting and reporting for business organi-
zations that may include: 

(A) up to nine semester credit hours of intermediate ac-
counting; 

(B) advanced accounting; 

(C) accounting theory; 

(2) managerial or cost accounting (excluding introductory 
level courses); 

(3) auditing and attestation services; 

(4) internal accounting control and risk assessment; 

(5) financial statement analysis; 

(6) accounting research and analysis; 

(7) up to 12 semester credit hours of taxation (including tax 
research and analysis); 

(8) financial accounting and reporting for governmental 
and/or other nonprofit entities; 

(9) up to 12 semester credit hours of accounting informa-
tion systems, including management information systems ("MIS"), 
provided the MIS courses are listed or cross-listed as accounting 
courses, and the institution of higher education accepts these courses 
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as satisfying the accounting course requirements for graduation with a 
degree in accounting; 

(10) fraud examination; 

(11) international accounting and financial reporting; and 

(12) an accounting internship program (not to exceed 3 
semester credit hours) which meets the following requirements: 

(A) the accounting knowledge gained is equal to or 
greater than the knowledge gained in a traditional accounting class-
room setting; 

(B) the employing firm provides the faculty coordinator 
and the student with the objectives to be met during the internship; 

(C) the internship plan is approved in advance by the 
faculty coordinator; 

(D) the employing firm provides significant accounting 
work experience with adequate training and supervision of the work 
performed by the student; 

(E) the employing firm provides an evaluation of the 
student at the conclusion of the internship, provides a letter describing 
the duties performed and the supervision to the student, and provides a 
copy of the documentation to the faculty coordinator and the student; 

(F) the student keeps a diary comprising a chronologi-
cal list of all work experience gained in the internship; 

(G) the student writes a paper demonstrating the knowl-
edge gained in the internship; 

(H) the student and/or faculty coordinator provides ev-
idence of all items upon request by the board; 

(I) the internship course shall not be taken until a min-
imum of 12 semester credit hours of upper division accounting course 
work has been completed; and 

(J) the internship course shall be the equivalent of a tra-
ditional course. 

(13) At its discretion, the board may accept up to three 
semester [credit] hours of credit of [as] accounting course work with 
substantial merit in the context of a career in public accounting, pro-
vided the course work is predominantly accounting or auditing in na-
ture but not included in paragraphs (1) - (12) of this subsection. For any 
course submitted under this provision, the Accounting Faculty Head or 
Chair must affirm to the board in writing the course's merit and content. 

(f) The board requires that a minimum of two semester credit 
hours in research and analysis relevant to the course content described 
in subsection (e)(6) or (7) of this section be completed. The semester 
credit hours may be obtained through a discrete course or offered 
through an integrated approach. If the course content is offered 
through integration, the institution of higher education must advise the 
board of the course(s) that contain the research and analysis content. 

(g) The following types of introductory courses do not meet 
the accounting course definition in subsection (e) of this section: 

(1) elementary accounting; 

(2) principles of accounting; 

(3) financial and managerial accounting; 

(4) introductory accounting courses; and 

(5) accounting software courses. 

(h)           
education or a proprietary organization shall not be used to meet the 
accounting course definition. 

(i) CPE courses shall not be used to meet the accounting course 
definition. 

(j) An ethics course required in §511.58(c) of this chapter (re-
lating to Definitions of Related Business Subjects and Ethics Courses) 
shall not be used to meet the accounting course definition in subsection 
(e) of this section. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 24, 2013. 
TRD-201302133 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 305-7842 

Any CPA review course offered by an institution of higher

CHAPTER 527. PEER REVIEW 
22 TAC §527.4 
The Texas State Board of Public Accountancy (Board) proposes 
to readopt with amendments §527.4, concerning Enrollment and 
Participation, pursuant to §2001.039 of the Texas Government 
Code. 

The readoption proposes non-substantive amendments to 
§527.4 that will reduce the amount of time a firm has to provide 
the Board with Peer Review enrollment information from one 
year to 90 days, replace the term Statements on Standards for 
Accounting and Review Services with the acronym SSARS, 
replace the reference to §§901.002, 901.159 and 901.461 of 
the Act with the correct titles used in the Act, and replace the 
reference to SOX with the acronym PCAOB. 

William Treacy, Executive Director of the Board, has determined 
that for the first five-year period the proposed readoption with 
amendments will be in effect: 

A. the additional estimated cost to the state expected as a result 
of enforcing or administering the readoption with amendments 
will be none. 

B. the estimated reduction in costs to the state and to local gov-
ernments as a result of enforcing or administering the readoption 
with amendments will be none. 

C. the estimated loss or increase in revenue to the state as a 
result of enforcing or administering the readoption with amend-
ments will be none. 

D. enforcing or administering the rule does not have foreseeable 
implications relating to cost or revenues of the state or local gov-
ernments. 

Mr. Treacy has determined that for the first five-year period the 
proposal is in effect the public benefits expected as a result of 
readoption of the proposed amendments will be to protect the 
public with an earlier detection of improperly prepared attest ser-
vices and to clarify the rule's references to the Act. 
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The probable economic cost to persons required to comply with 
the proposed readoption with amendments will be none. 

Mr. Treacy has determined that a Local Employment Impact 
Statement is not required because the proposed readoption with 
amendments will not affect a local economy. 

Mr. Treacy has determined that the proposed readoption with 
amendments will not have an adverse economic effect on small 
businesses because the proposal does not impose any new or 
additional duties or obligations upon small businesses that will 
cause increased costs. 

The Board requests comments on the proposed readoption 
of the rule from any interested person. Comments must be 
received at the Board no later than noon on July 8, 2013. 
Comments should be addressed to J. Randel (Jerry) Hill, Gen-
eral Counsel, Texas State Board of Public Accountancy, 333 
Guadalupe, Tower 3, Suite 900, Austin, Texas 78701 or faxed 
to his attention at (512) 305-7854. 

The proposed readoption with amendments is proposed under 
§2001.039 of the Texas Government Code and the Public Ac-
countancy Act ("Act") and Texas Occupations Code, §901.151, 
which authorizes the Board to adopt rules deemed necessary or 
advisable to effectuate the Act. 

No other article, statute or code is affected by this proposed read-
option with amendments. 

§527.4. Enrollment and Participation. 
(a) Participation in the program is required of each firm li-

censed or registered with the board that performs any attest service 
or any accounting and/or auditing engagements, including audits, re-
views, compilations, forecasts, projections, or special reports as de-
fined in §901.002 of the Act (relating to General Definitions) [General 
Definitions of the Public Accountancy Act] and §501.52(4), (11) and 
(22) of this title (relating to Definitions). A firm which issues only com-
pilations where no report is required under SSARS [the Statements on 
Standards for Accounting and Review Services] is required to partici-
pate in the program. 

(b) A firm that does not perform services as set out in subsec-
tion (a) of this section shall annually submit a request for the exemption 
in writing to the board with an explanation of the services offered by 
the firm. A firm which begins providing services as set out in subsec-
tion (a) of this section shall notify the board of the change in status 
within 30 days of the change in status, provide the board with enroll-
ment information within 90 days [12 months] of the date the services 
were first provided and have a peer review performed within 18 months 
of the date the services were first provided. 

(c) Each firm required to participate under subsection (a) of 
this section shall enroll in the applicable programs of an approved spon-
soring organization within 12 months from its initial licensing date or 
the performance of services that require a review. The firm shall adopt 
the review due date assigned by the sponsoring organization, and must 
notify the board of the peer review due date within 30 days of its as-
signment. In addition, the firm shall schedule and begin an additional 
review within three years of the previous review's due date, or earlier 
as may be required by the sponsoring organization or a committee of 
the board. It is the responsibility of the firm to anticipate its needs for 
review services in sufficient time to enable the reviewer to complete 
the review by the assigned review due date. 

(d) In the event that a firm is merged, otherwise combined, 
dissolved, or separated, the sponsoring organization shall determine 
which firm is considered the succeeding firm. The succeeding firm 
shall retain its peer review status and the review due date. 

(e) The board will accept extensions granted by the sponsoring 
organization to complete a review, provided the board is notified by the 
firm within 20 days of the date that an extension is granted. 

(f) A firm that has been rejected by a sponsoring organization 
for any reason must make a request in writing to the board for autho-
rization to enroll in a program of another sponsoring organization. 

(g) A firm choosing to change to another sponsoring organi-
zation may do so provided that the firm authorizes the previous spon-
soring organization to communicate to the succeeding sponsoring or-
ganization any outstanding corrective actions related to the firm's most 
recent review. Any outstanding actions must be cleared and outstand-
ing fees paid prior to transfer between sponsoring organizations. 

(h) An out-of-state firm practicing in this state pursuant to a 
practice privilege provided for in §901.461 of the Act (relating to Prac-
tice by Certain Out-of-State Firms) and §517.1 and §517.2 of this title 
(relating to Practice by Certain Out of State Firms and Practice by Cer-
tain Out of State Individuals) of these regulations must comply with 
the peer review program of the state in which the firm is licensed. 

(i) An out-of-state firm practicing in this state pursuant to a 
practice privilege from a state without a peer review program must 
comply with §901.159 of the Act (relating to Peer Review) and Chapter 
517 of this title (relating to Practice by Certain Out-of-State Firms and 
Individuals) [these regulations]. 

(j) An out-of-state firm practicing in this state pursuant to a 
practice privilege must submit its peer review (or equivalent) docu-
mentation upon request of the board. 

(k) Interpretive Comment. If a firm is subject to inspections 
pursuant to PCAOB [SOX] and also performs attest work not subject 
to such inspections, the firm must enroll in a peer review program for 
review of its non-public company attest work in addition to the firm 
inspection program required by the PCAOB. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 24, 2013. 
TRD-201302134 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 305-7842 

TITLE 28. INSURANCE 

PART 1. TEXAS DEPARTMENT OF 
INSURANCE 

CHAPTER 5. PROPERTY AND CASUALTY 
INSURANCE 
SUBCHAPTER A. AUTOMOBILE 
INSURANCE 
DIVISION 3. MISCELLANEOUS 
INTERPRETATIONS 
28 TAC §5.205 

PROPOSED RULES June 7, 2013 38 TexReg 3491 



INTRODUCTION. The Texas Department of Insurance proposes 
amendments to §5.205, concerning the Automobile Burglary and 
Theft Prevention Authority (ABTPA) pass-through fee. House 
Bill 1541, 82nd Legislature, Regular Session (2011), amended 
Section 10, Article 4413(37), Vernon's Annotated Revised Civil 
Statutes of the State of Texas (Revised Statutes), by increasing 
the ABTPA fee from $1.00 to $2.00 per motor vehicle year. The 
proposed amendments to §5.205 are necessary to implement 
the increased fee required by HB 1541, to update the references 
to the ABTPA and the Texas Automobile Insurance Plan Asso-
ciation (TAIPA), and to update the required notice language set 
forth in the rule. 

Under amended Article 4413(37), insurers writing motor vehicle 
insurance in Texas are required to pay to the ABTPA a fee equal 
to $2.00 multiplied by the total number of motor vehicle years 
of insurance for insurance policies delivered, issued for delivery, 
or renewed by the insurer. The comptroller's office defines mo-
tor vehicle years as the total number of motor vehicles covered 
under an insurer's policies for the year or portion of the year at 
the time the policies are issued. Section 5.205 provides that the 
insurer may recoup this fee from the policyholder. 

Proposed §5.205 increases the fee paid to the ABTPA from 
$1.00 to $2.00 per motor vehicle year, in accord with amended 
Article 4413(37). Proposed §5.205 also updates the references 
to the ABTPA and the TAIPA because the current rule uses 
outdated names for these organizations. In 2007, HB 1887, 
80th Legislature, Regular Session, amended Article 4413(37) 
by changing the Automobile Theft Prevention Authority to the 
Automobile Burglary and Theft Prevention Authority. Addition-
ally, although the current §5.205 refers to the Texas Automobile 
Insurance Plan (TAIP), the TAIP became the Texas Automobile 
Insurance Plan Association in 1995. The reference in Chapter 
2151 of the Insurance Code is to the TAIPA, rather than the 
TAIP currently cited in the rule. Proposed §5.205 also modifies 
the required notice language set forth in the rule to reflect the 
new fee amount and its effective date, and to make nonsubstan-
tive editorial changes. Finally, proposed §5.205 clarifies that 
insurers may recoup the fee in whole or in part. 

FISCAL NOTE. Marilyn Hamilton, director of the Personal and 
Commercial Lines Office for the Property and Casualty Section, 
has determined that, for each year of the first five years the pro-
posed section is in effect, there will be no measurable fiscal im-
pact to state and local governments as a result of the enforce-
ment or administration of this proposal. Ms. Hamilton does not 
anticipate any measurable effect on local employment or the lo-
cal economy as a result of the proposal. 

PUBLIC BENEFIT/COST NOTE. For each year of the first five 
years the proposed amendments are in effect, Ms. Hamilton ex-
pects that enforcing or administering the proposed amendments 
will have the significant public benefit of ensuring that TDI's rules 
conform to Section 10, Article 4413(37), Revised Statutes, as 
amended by HB 1541. 

Ms. Hamilton does not anticipate any adverse economic effect 
on large or small insurers from the proposed amendments for the 
following reasons. First, Section 10, Article 4413(37), Revised 
Statutes, already requires insurers to collect a fee and submit it 
to the ABTPA. Second, §5.205 already requires the notice to be 
delivered to policyholders, and that requirement is not affected 
by this proposal. Third, insurers are authorized to recoup the 
fee from the policyholders. Ms. Hamilton does not expect a 
disproportionate economic impact on small or micro businesses. 

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL AND MICRO BUSINESSES. 
TDI has determined that the proposed amendments to §5.205 
will not have an adverse economic effect on small or micro busi-
nesses. Insurers are authorized to recoup the increased fee from 
their policyholders, so they will not be required to bear the burden 
of the additional fee. As a result, and in accord with §2006.002(c) 
of the Government Code, TDI is not required to prepare a regu-
latory flexibility analysis. 

TAKINGS IMPACT ASSESSMENT. TDI has determined that no 
private real property interests are affected by this proposal and 
that this proposal does not restrict or limit an owner's right to 
property that would otherwise exist in the absence of government 
action. As a result, this proposal does not constitute a taking or 
require a takings impact assessment under Government Code 
§2007.043. 

REQUEST FOR PUBLIC COMMENT. If you wish to comment on 
the proposal, or to request a public hearing, you must do so in 
writing no later than 5 p.m. on July 8, 2013. A hearing request 
must be on a separate page from any written comments. TDI 
requires two copies of your comments or hearing request. Send 
one copy to the Texas Department of Insurance, Office of the 
Chief Clerk, Mail Code 113-2A, P.O. Box 149104, Austin, Texas 
78714-9104. Send the other copy to the Texas Department of 
Insurance, Personal and Commercial Lines Office, Mail Code 
104-PC, P.O. Box 149104, Austin, Texas 78714-9104. 

STATUTORY AUTHORITY. TDI proposes the amendments 
under Section 10, Article 4413(37), Revised Statutes; and 
Insurance Code §2301.008 and §36.001. Section 10, Article 
4413(37), Revised Statutes, as amended by HB 1541, requires 
that insurers pay to the ABTPA a fee equal to $2.00 multiplied 
by the total number of motor vehicle years of insurance for 
insurance policies delivered, issued for delivery, or renewed 
by the insurer. Section 2301.008 allows the commissioner of 
insurance to adopt standard insurance policy forms, printed en-
dorsement forms, and related forms other than insurance policy 
forms and printed endorsement forms that an insurer may use 
instead of the insurer's own forms in writing insurance subject to 
Subchapter A, Chapter 2301. Section 36.001 provides that the 
commissioner of insurance may adopt any rules necessary and 
appropriate to implement the powers and duties of TDI under 
the Insurance Code and other laws of this state. 

CROSS REFERENCE TO STATUTE. The following statutes are 
affected by this proposal: Insurance Code §2301.008 and Ver-
non's Annotated Revised Civil Statutes Article 4413(37), §10. 

§5.205. Automobile Burglary and Theft Prevention Authority Pass-
Through Fee. 

(a) Vernon's Annotated Revised Civil Statutes of the State of 
Texas [Texas Civil Statutes], Article 4413(37), §10, requires each in-
surer to pay a fee of $2.00 [$1.00] per motor vehicle year to the Auto-
mobile Burglary and Theft Prevention Authority. Each insurer is au-
thorized to recoup this fee from the policyholder. 

(b) Any insurer recouping the fee from the policyholder as au-
thorized by subsection (a) of this section must include on or with each 
motor vehicle insurance policy, as defined in 43 TAC §57.48 (relating 
to Motor Vehicle Years of Insurance Calculations), that is delivered, is-
sued for delivery, or renewed in this state on or after October 5, 1992, 
including those policies issued through the Texas Automobile Insur-
ance Plan Association, a notice conforming with either paragraph (1) 
or paragraph (2) of this subsection. 
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(1) This notice must [shall] be in no less than 10-point type 
and must [shall] be attached to or stamped or printed on the decla-
rations page of the policy and must [shall] become part of the pol-
icy. The notice must [shall] read as follows: "NOTICE: A fee of 
$______ is payable in addition to the premium due under this policy. 
This fee partially or completely reimburses the insurer, as permitted 
by 28 TAC §5.205, for the $2.00 [$1.00] fee per motor vehicle year 
required to be paid to the Automobile Burglary and Theft Prevention 
Authority [Fund] under Vernon's Annotated Revised Civil Statutes of 
the State of Texas [Texas Civil Statutes], Article 4413(37), §10, which 
was [became] effective on June 6, 1991, and revised effective Septem-
ber 1, 2011." 

(2) This notice must [shall] be in no less than 10-point type 
and must [shall] be included as a part of the policy. The notice must 
[shall] read as follows: "NOTICE: The Automobile Burglary and Theft 
Prevention Authority fee is payable in addition to the premium due un-
der this policy. This fee partially or completely, reimburses the insurer, 
as permitted by 28 TAC §5.205, for the $2.00, [$1.00] fee per motor 
vehicle year required to be paid to the Automobile Burglary and Theft 
Prevention Authority [Fund] under Vernon's Annotated Revised Civil 
Statutes of the State of Texas [Texas Civil Statutes], Article 4413(37), 
§10, which was [became] effective on June 6, 1991, and revised effec-
tive September 1, 2011." If insurers provide this notice [is provided], 
the following must [shall] be printed on the declarations page of the 
policy, renewal certificate, or billing: Automobile Burglary and Theft 
Prevention Authority Fee $______ (See enclosed explanation[.]). 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 24, 2013. 
TRD-201302136 
Sara Waitt 
General Counsel 
Texas Department of Insurance 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 463-6326 

SUBCHAPTER X. PRIOR APPROVAL OF 
RATES UNDER CERTAIN CIRCUMSTANCES 
28 TAC §§5.9980 - 5.9982 
INTRODUCTION. The Texas Department of Insurance pro-
poses new 28 TAC §§5.9980 - 5.9982, concerning prior approval 
of rates under certain circumstances. These new sections are 
necessary to implement House Bill 1951, 82nd Legislature 
(2011), Regular Session, which amended Insurance Code 
Chapter 2251, Subchapter D, Prior Approval of Rates Under 
Certain Circumstances. The proposed sections define the 
financial conditions and rating practices that may subject an 
insurer to prior approval of an insurer's rates, supplementary 
rating information, and any supporting information. The pro-
posed sections also establish when an insurer is excused from 
complying with prior approval under these sections. Further, the 
proposed sections establish factors that the commissioner may 
consider when declaring a statewide insurance emergency that 
affects the availability of insurance. 

An informal draft text of the rule was published on the depart-
ment's website on January 11, 2013, and the department ac-
cepted comments on that draft until February 11, 2013. The de-

partment received comments from one person. In response to 
the comments, the department amended the draft text to clarify 
when an insurer is excused from prior approval, to add factors 
that the commissioner may consider when declaring a statewide 
insurance emergency, and to provide for a public hearing on the 
statewide insurance emergency. 

Section 5.9980 establishes the financial conditions that subject 
an insurer to prior approval of rates. An insurer may be required 
to file all rates for prior approval under this section if the insurer is 
in a hazardous financial condition under Insurance Code Chap-
ter 404, has been placed in supervision or conservatorship under 
Insurance Code Chapter 441, has been seized or placed in reha-
bilitation or receivership under Insurance Code Chapter 443, or 
has been required to make a special deposit with the comptroller 
under Insurance Code Chapter 406. An insurer subject to prior 
approval under this section must continue to file all rates, supple-
mentary rating information, and any supporting information until 
the commissioner issues an order finding that the financial con-
dition that subjected the insurer to this section no longer exists. 

Section 5.9981 establishes the rating practices that may subject 
an insurer to prior approval of rates. An insurer may be required 
to file all rates for prior approval if the insurer has previously filed 
a rate that was disapproved by the department because the rate 
was found to be excessive, inadequate, or unfairly discriminatory 
for the risks to which the rate applies. An insurer may also be 
required to file rates for prior approval if the insurer has demon-
strated a pattern of using a rate that differs from the rate the 
insurer filed under Insurance Code §2251.101. The department 
typically discovers that an insurer is using a different rate than 
the rate filed under Chapter 2251 when an insurer self-reports 
to the department. This rule is not intended to discourage in-
surers from self-reporting information to the department; rather, 
the purpose of §5.9981(a)(2) is to subject only those insurers 
that demonstrate a pattern of using a rates that differs from the 
rate filed under Chapter 2251 to the proposed rule. The com-
missioner may require an insurer to file rates for prior approval 
under this section for a period of up to two years as supported by 
the facts. The department determined that two years would be 
an appropriate time frame under this section since the frequency 
of rate filings can vary greatly among different lines of insurance 
and different types of insurers. For example, homeowners' rates 
are typically filed less frequently than automobile rates, which 
may be filed quarterly or semi-annually. Further, unlike financial 
conditions outlined in §5.9980, it is difficult to determine when a 
rating practice ceases to exist. As a result, the department de-
termined it is appropriate to identify the rating practice that may 
subject an insurer to this section and provide a time frame in 
which an insurer would be subject to this section. An insurer re-
quired to file rates for prior approval under this section would not 
be subject to this section beyond two years. 

Section 5.9982 establishes a process for determining whether a 
statewide insurance emergency exists. The commissioner will 
consider the following factors: whether there is a substantial 
increase in policies in a line of insurance being written by sur-
plus lines insurers; whether a line of insurance is not offered in a 
quantity or manner sufficient to adequately protect residents and 
policyholders as a result of a withdrawal plan or restriction plan 
filing; and whether the governor has declared a natural disas-
ter, or the commissioner has declared a weather-related catas-
trophe. If the commissioner determines that a statewide insur-
ance emergency exists, then the commissioner may order in-
surers to file their rates for prior approval for a period of time no 
longer than one year as supported by the facts of the emergency. 
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Once a statewide insurance emergency has been declared, a 
public hearing concerning the emergency will be scheduled no 
later than 60 days after the issuance of the order. At the public 
hearing, the commissioner will consider the circumstances of the 
statewide insurance emergency and will accept comments as 
to whether a statewide insurance emergency continues to exist 
and what additional actions, if any, should be taken in response 
to the emergency. Further, if the commissioner determines that 
a statewide insurance emergency continues to exist, then the 
commissioner may extend the order declaring an emergency. 

FISCAL NOTE. J'ne Byckovski, Chief Actuary of the Property 
and Casualty Actuarial Office, has determined that for each year 
of the first five years the proposed sections will be in effect, there 
will be no fiscal impact to state and local governments as a result 
of the enforcement or administration of the proposal. Costs re-
lated to these functions will be absorbed within the department's 
existing resources and will not require an additional appropria-
tion for personnel or other operating resources. Thus, for each 
year of the first five years the proposed section will be in effect, 
there will be no fiscal impact to state and local governments as 
a result of the enforcement or administration of the proposal. As 
a result, there will be no measurable effect on local employment 
or the local economy as a result of the proposal. 

PUBLIC BENEFIT/COST NOTE. Ms. Byckovski has determined 
that for each year of the first five years the proposed sections will 
be in effect, the proposed sections will result in public benefits 
and promote public welfare by ensuring that rates filed by insur-
ers subject to prior approval will be adequate, not excessive, and 
not unfairly discriminatory. 

Ms. Byckovski has determined that there will be no additional 
cost to persons required to comply with this proposal. This pro-
posal will not result in additional expenses related to the prepa-
ration and submission of rate filings since insurers are already 
required to file rates under Insurance Code §2251.101. How-
ever, when an insurer becomes subject to prior approval un-
der these proposed rules, it may not use a filed rate until the 
rate has been approved by the commissioner. Prior approval 
of rates only affects when a rate is effective. Rates submitted 
under these proposed rules will not go into effect until the com-
missioner approves the rate under Insurance Code §2251.153. 
Prior approval imposes no additional requirements upon insur-
ers that file its rates with the department. For these reasons, 
the proposed rules will not result in additional cost to persons 
required to comply with them. 

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL AND MICRO BUSINESSES. 
Government Code §2006.002(c) provides that, if a proposed rule 
may have an economic impact on small businesses, state agen-
cies must prepare as part of the rulemaking process an eco-
nomic impact statement that assesses the potential impact of 
the proposed rule on small businesses and a regulatory flexibil-
ity analysis. Government Code §2006.001(2) defines a "small 
business" as a legal entity, including a corporation, partnership, 
or sole proprietorship, that is formed for the purpose of making a 
profit, is independently owned and operated, and has fewer than 
100 employees or less than $6 million in annual gross receipts. 
Government Code §2006.001(1) defines a "micro business" sim-
ilarly to "small business" but specifies that such a business may 
not have more than 20 employees. 

The department has determined that the proposal will not have 
an adverse economic effect on small or micro businesses that 
must comply with the proposed rules. The costs for compliance 

with this proposal will not vary between the smallest and largest 
businesses because insurers that may become subject to this 
proposal are already required to file rates with the department 
under Insurance Code §2251.101. The proposed rules do not 
impose any additional filing requirements on insurers. The pro-
posed rules only affect when an insurer may use a rate. Insurers 
not subject to prior approval may use a filed rate after the date the 
rate is filed under Insurance Code §2251.101(a). Insurers sub-
ject to prior approval under these proposed rules may not use the 
filed rate until the commissioner approves the rate. Since these 
proposed rules only affect when an insurer may use a filed rate, 
the cost of compliance does not have an adverse impact on a 
small or micro business. 

TAKINGS IMPACT ASSESSMENT. The department has de-
termined that no private real property interests are affected by 
this proposal, and that this proposal does not restrict or limit 
an owner's right to property that would otherwise exist in the 
absence of government action and does not constitute a taking 
or require a takings impact assessment under the Government 
Code §2007.043. 

REQUEST FOR PUBLIC COMMENT. To be considered, written 
comments on this rule proposal must be submitted no later than 
5 p.m. on July 8, 2013, to Sara Waitt, General Counsel, Mail 
Code 113-2A, Texas Department of Insurance, P.O. Box 149104, 
Austin, Texas 78714-9104. An additional copy of the comments 
must be simultaneously submitted to J'ne Byckovski, Chief Ac-
tuary, Property and Casualty Actuarial Office, Mail Code 105-5F, 
Texas Department of Insurance, P.O. Box 149104, Austin, Texas 
78714-9104. Written comments may be submitted electronically 
to Ms. Byckovski at J'ne.Byckovski@tdi.texas.gov. 

The commissioner will consider the adoption of the proposed 
sections in a public hearing under Docket No. 2752 scheduled 
for June 26, 2013, at 9:30 a.m. in Room 100 of the William 
P. Hobby Jr. State Office Building, 333 Guadalupe St., Austin, 
Texas. Written and oral comments presented at the hearing will 
be considered. 

STATUTORY AUTHORITY. The new sections are proposed un-
der Insurance Code §2251.151 and §36.001. Section 2251.151 
authorizes the commissioner to require insurers to file rates for 
prior approval under certain circumstances, to define by rule the 
financial conditions and rating practices that may subject an in-
surer to prior approval, and to establish by rule a process for 
determining whether a statewide insurance emergency exists. 
Section 36.001 provides that the commissioner may adopt any 
rules necessary and appropriate to implement the powers and 
duties of the Texas Department of Insurance under the Insur-
ance Code and other laws of this state. 

CROSS REFERENCE TO STATUTE. The proposal implements 
the following statute: Insurance Code §2251.151. 

§5.9980. Financial Conditions. 
(a) The following financial conditions may require an insurer 

to file with the department for the commissioner's approval all rates, 
supplementary rating information, and any supporting information: 

(1) a finding by the commissioner that an insurer is in a 
hazardous financial condition under Insurance Code Chapter 404 and 
28 TAC §8.3; 

(2) an insurer has been placed in supervision or conserva-
torship under Insurance Code Chapter 441; 

(3) an insurer has been seized or placed in rehabilitation or 
receivership under Insurance Code Chapter 443; or 
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(4) an insurer has been required to make a special deposit 
with the comptroller under Insurance Code Chapter 406. 

(b) An insurer subject to this section must continue to file all 
rates, supplementary rating information, and any supporting informa-
tion until the commissioner issues an order finding that the financial 
condition which subjected the insurer to this section no longer exists. 

§5.9981. Rating Practices. 
(a) The following rating practices may require an insurer to 

file with the department for commissioner's approval all rates, supple-
mentary rating information, and any supporting information: 

(1) an insurer filed a rate that has been disapproved because 
the rate was found to be excessive, inadequate, or unfairly discrimina-
tory for the risks to which the rates applied in violation of Insurance 
Code §2251.052; or 

(2) the commissioner has found that an insurer has a pattern 
of using a rate that differs from the rate filed under Insurance Code 
§2251.101. 

(b) The commissioner may order an insurer to file all rates, 
supplementary rating information, and any supporting information un-
der this section for a period of time not longer than two years, as sup-
ported by the facts. 

§5.9982. Statewide Insurance Emergency. 
(a) The commissioner may order insurers to file with the de-

partment for the commissioner's approval all rates, supplementary rat-
ing information, and any supporting information if the commissioner 
determines that a statewide emergency exists affecting the availability 
of insurance. 

(b) The commissioner will consider the following factors in 
determining whether a statewide insurance emergency exists that im-
pacts the availability of insurance: 

(1) there is a substantial increase in policies in a particular 
ine of insurance being written by surplus lines insurers; 

(2) the commissioner has determined that a line of insur-
nce is not offered in a quantity or manner to adequately protect the 
esidents and policyholders in this state as a result of a withdrawal plan 
r restriction plan filed under Insurance Code Chapter 827; or 

(3) the governor declares a natural disaster or the commis-
ioner declares a weather-related catastrophe. 
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(c) If the commissioner determines a statewide insurance 
emergency exists, the commissioner may order insurers to file all rates, 
supplementary rating information, and any supporting information for 
approval for a period of time not longer than one year. 

(d) After the commissioner issues an order under this section, 
the commissioner will hold a public hearing within 60 days after the 
issuance of the order declaring a statewide insurance emergency. 

(1) At the public hearing, the commissioner will accept 
comments as to whether a statewide insurance emergency still exists. 

(2) If the commissioner finds that a statewide insurance 
emergency still exists, then the commissioner may extend the date of 
the order. 

(3) If the commissioner finds that a statewide insurance 
emergency does not exist, then the commissioner will issue an order 
excusing insurers from filing rates under this section. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 24, 2013. 
TRD-201302135 
Sara Waitt 
General Counsel 
Texas Department of Insurance 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 463-6326 

TITLE 30. ENVIRONMENTAL QUALITY 

PART 1. TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 

CHAPTER 7. MEMORANDA OF 
UNDERSTANDING 
30 TAC §7.119 
The Texas Commission on Environmental Quality (TCEQ, 
agency, commission) proposes to amend §7.119. 

Background and Summary of the Factual Basis for the Proposed 
Rule 

The commission proposes this rule to adopt by reference 
updates to the commission's memorandum of understanding 
(MOU) with the Texas Department of Transportation (TxDOT) 
regarding TCEQ environmental reviews of TxDOT highway 
(transportation) projects. The updates are required to implement 
the following statutes and legislation. 

Texas Transportation Code, §201.607(a) requires TxDOT and 
each state agency that is responsible for the protection of the nat-
ural environment, which includes the TCEQ, to revise their MOU 
that relates to the review of the potential environmental effect of 
a highway project. Texas Transportation Code, §201.607(b) re-
quires TxDOT and the TCEQ to adopt, by rule, all revisions to the 
MOU. In addition, Texas Transportation Code, §201.607(a)(5), 
as amended in Section 1 of Senate Bill (SB) 548, Section 18 of 
SB 1420, and Section 1 of House Bill (HB) 630, 82nd Legislature, 
2011, requires that the MOU specify that comments submitted to 
TxDOT later than the available 45-day review period will be con-
sidered by TxDOT to the extent possible. In addition, Section 
5 of SB 548, Section 18 of SB 1420, and Section 5 of HB 630 
require that the MOU be updated. 

TxDOT and the TCEQ have negotiated updated MOU language. 
TxDOT has adopted the updated MOU in 43 TAC Chapter 2, 
Subchapter I. The TCEQ proposed rulemaking would adopt 43 
TAC §§2.301 - 2.308 by reference. 

Section-by-Section Discussion 

§7.119, Memorandum of Understanding Between the Texas De-
partment of Transportation and the Texas Natural Resource Con-
servation Commission 

The commission proposes to amend §7.119 to update the TCEQ 
adoption, by reference, of its MOU with TxDOT and to change 
the title to "Memorandum of Understanding Between the Texas 
Department of Transportation and the Texas Commission on En-
vironmental Quality". 

Until TxDOT recently amended its rules, the MOU was in 43 TAC 
§2.23. In a recent rulemaking, TxDOT repealed this section and 
moved the MOU to new 43 TAC §§2.301 - 2.308, organized the 
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MOU into sections, and adopted the updated MOU, including 
changing the title of the MOU to Memorandum of Understanding 
with the Texas Commission on Environmental Quality. 

TxDOT has amended the MOU between TxDOT and the TCEQ 
to reflect the changes in law made under Section 1 of SB 548, 
Section 18 of SB 1420, and Section 1 of HB 630 and additional 
changes agreed to by the TCEQ and TxDOT. The amended 
MOU was adopted by TxDOT on April 26, 2013, and is effec-
tive as of May 16, 2013. The proposed amendment to §7.119 
would adopt, by reference, 43 TAC §§2.301 - 2.308. 

The TCEQ is proposing to adopt the updated MOU by refer-
ence in order for TCEQ rules to reflect the changes in the MOU 
that were required by legislation and to improve the clarity of the 
MOU, including the environmental review process. 

The following is a discussion of changes that were made in the 
recent adoption by TxDOT of the updated MOU. 

Adopted New §2.301, Purpose, formerly §2.23(a), provides for 
a formal mechanism as required by Texas Transportation Code, 
§201.607, by which TCEQ reviews transportation projects that 
have the potential to affect resources within its jurisdiction. In 
addition, the MOU promotes the mutually beneficial sharing of 
information between TxDOT and TCEQ. It also allows TxDOT to 
coordinate additional transportation projects that are not specif-
ically required to be coordinated under the MOU. This section 
has been streamlined by deleting §2.23(a)(1) and (2), that stated 
the policies of TxDOT and TCEQ; deleting §2.23(a)(3) that refer-
enced TxDOT rules that relate to the review of TxDOT environ-
mental projects; and moving the reference regarding authority 
for the MOU to its own section. Also, this section and the rest of 
the rules were amended to update TCEQ's name from the Texas 
Natural Resource Conservation Commission (TNRCC). 

Adopted New §2.302, Authority, formerly §2.23(b), sets forth the 
statutory authority in the Texas Transportation Code, the Texas 
Water Code, and the Texas Health and Safety Code for TxDOT 
and TCEQ to enter into the MOU. The section was renumbered. 

Adopted New §2.303, Definitions, formerly §2.23(c), contains 
definitions of various terms used in the MOU. New definitions 
have been added: Assessment units; Environmental report; En-
vironmental review document; Federal Highway Administration 
transportation project; Impaired assessment unit; Maintenance 
area; Total maximum daily load (TMDL); TMDL Implementa-
tion Plan (I-Plan); and Transportation enhancement. Certain 
definitions have been deleted: Districts; Environmental docu-
ments; Inspection and Maintenance Program; Memorandum 
of Understanding; Metropolitan Planning Organization (MPO); 
Mitigation; National Environmental Policy Act of 1969 (NEPA); 
Project development; Right of way; Single occupancy vehicle; 
Statewide Transportation Improvement Plan (STIP); Transporta-
tion Improvement Plan (TIP); and TxDOT environmental rules. 
Some definitions have been revised or modified: The United 
States Environmental Protection Agency (EPA); Maintenance 
(changed to Maintain or maintenance); Non-attainment counties 
(changed to Non-attainment area); State Implementation Plan 
(SIP); TNRCC (changed to TCEQ); TxDOT; and Transportation 
projects (changed to Transportation project). 

Adopted New §2.304, Responsibilities, formerly §2.23(d), sets 
forth the statutory responsibilities of TxDOT and TCEQ that are 
relevant to the purpose of the MOU. It contains portions of re-
pealed §2.23(d)(1) and (2)(A) and (B), and consolidates and 
streamlines the responsibilities of each agency. 

Adopted New §2.305, Coordination during Environmental 
Review Process, combines elements of repealed §2.23(e) 
regarding coordination and document review (including triggers 
for coordination). This section sets forth new procedures in 
§2.305(a)(1) and (2), Applicability, for determining whether the 
department is required to coordinate a given transportation 
project with TCEQ. TxDOT will not coordinate a project that 
TxDOT classifies as a categorical exclusion, blanket categorical 
exclusion, or programmatic categorical exclusion under §2.81 
or §2.82. TxDOT will coordinate a project for which TxDOT 
prepares an environmental assessment unless TxDOT has 
already coordinated an environmental report (discussed below) 
concerning the project and certain other conditions are met. 
TxDOT will coordinate a project for which TxDOT prepares 
an environmental impact statement. TxDOT will coordinate 
a reevaluation concerning a project if the earlier coordination 
concerning the project is no longer valid as a result of changes 
in the project. 

Section 2.305(a) removes the general information formerly 
in §2.23(e)(1) about early identification and coordination with 
TCEQ to assess potential environmental concerns and about 
encouraging public input. The TxDOT rules, in 43 TAC Chap-
ter 2, Subchapter E, Public Participation, contain information 
regarding public input. Section 2.305(a) adds more detail to 
the requirements for submitting documents to TCEQ for review. 
TxDOT is allowed to coordinate an environmental report with 
TCEQ. This document is a report, form, checklist, or other 
documentation analyzing an environmental issue in the context 
of a specific transportation project or presenting a thorough 
summary of an environmental study conducted in support of an 
environmental review document, or demonstrating compliance 
with a specific environmental requirement. The rules that were 
recently adopted by TxDOT authorize a project sponsor to 
prepare an environmental report and submit it for technical 
review before the environmental review document is completed 
(see 43 TAC §2.45). Similarly, the amended MOU allows, but 
does not require, TxDOT to coordinate an environmental report 
with TCEQ. For projects for which TxDOT prepares an envi-
ronmental assessment, the MOU would allow TxDOT to satisfy 
coordination requirements by coordinating an environmental 
report provided all of the conditions in proposed §2.305(a)(2)(B) 
are met. For projects necessitating environmental impact 
statements, the MOU no longer requires TxDOT to provide 
the preliminary environmental/scoping document to TCEQ for 
review, but it does still require that TxDOT supply the TCEQ 
draft and final environmental impact statements for review. It 
adds the requirement that TxDOT supply supplemental environ-
mental impact statements for review. 

Section 2.305(b) contains triggers for determining when coordi-
nation is required for projects for which TxDOT prepares an en-
vironmental assessment. Use of these triggers will allow TCEQ 
to focus its resources on reviewing those projects most likely to 
adversely affect natural resources. This subsection revised the 
repealed §2.23(e)(2)(A)(i) and (ii) dealing with air quality and wa-
ter quality triggers. The four air quality triggers were narrowed 
to one trigger covering projects that add capacity in a nonattain-
ment or maintenance area of the state. The water quality triggers 
are now more detailed and incorporate some of the new defini-
tions that are included in the updated MOU. As required in the 
previous MOU, projects requiring Tier II individual Clean Water 
Act Section 401 certification will use procedures as defined in the 
most recent version of the MOU between the United States Army 
Corps of Engineers and TCEQ. Section 2.305(b)(2)(B) expands 
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the Edwards Aquifer trigger to cover transition zones in addition 
to the recharge and contributing zones of the Edwards Aquifer. 
Under the amended MOU, TxDOT shall provide the location of 
the project within the Edwards Aquifer and include a statement 
that projects and associated activities will comply with the Ed-
wards Aquifer rules and any applicable TCEQ guidance docu-
ments. 

Section 2.305(b)(2)(C) revised the language in repealed 
§2.23(e)(2)(A)(ii)(I), which stated that coordination was to be 
for "projects which may encroach upon threatened or impaired 
stream segments designated under Clean Water Act, §303(d) 
and/or are five miles upstream from the designated stream seg-
ment". The new §2.305(b)(2)(C) states that the trigger covers 
projects located within five miles of an impaired assessment unit 
and within the watershed of the impaired assessment unit. The 
determination of whether an assessment unit is impaired must 
be based on the most recent TCEQ integrated report, including 
a §303(d) list approved by the EPA. TxDOT will identify impaired 
assessment units using publicly available information from 
TCEQ. To identify the watersheds of any impaired assessment 
unit, TxDOT may use a variety of publicly available map re-
sources and data, or the 12-digit hydrologic unit codes produced 
by the United States Geologic Service. The language in the 
amended MOU requires TxDOT to provide specific information 
as to the location of the project in the watershed of the impaired 
assessment unit and specific information regarding the impaired 
assessment units. 

The MOU now specifies that for impaired assessment units with 
EPA-approved TMDLs, TxDOT must provide "the name and date 
of the EPA-approved TMDL and if applicable, the TCEQ-ap-
proved I-Plan, and a statement that the project and associated 
activities will be implemented, operated, and maintained in a 
manner that is consistent with the approved TMDL or approved 
I-Plan." For impaired assessment units without EPA-approved 
TMDLs, TxDOT will include "a statement that the project and 
associated activities will be implemented, operated, and main-
tained using best management practices to control the discharge 
of pollutants from the project site." 

Section 2.305(c) includes a general provision concerning compli-
ance with law, which was previously set out with more specifics 
in §2.23(e)(2)(B), and the computation of time. The amended 
MOU authorizes TxDOT (but not a local government) to conduct 
the coordination of environmental reviews with TCEQ. 

Section 2.305(d)(1) streamlines the review process by requiring 
TxDOT and TCEQ to submit their documents and comments by 
e-mail. As in the previous version of the MOU, TCEQ shall sub-
mit its comments within 30 days of receiving the documents for 
review. In the previous MOU, TCEQ could request a 30-day ex-
tension of the review period. In accordance with SB 548, SB 
1420, and HB 630, the MOU now limits TCEQ to a total of 45 
possible days for the review period, by limiting the possible ex-
tension period to 15 days. 

Section 2.305(d)(2) specifies that if TxDOT coordinates the re-
view of an environmental report for a project for which it pre-
pares an environmental assessment, TCEQ can request that 
TxDOT also coordinate the environmental assessment. Section 
2.305(d)(3) specifies that TxDOT will respond in writing to TCEQ 
comments and will ensure that the final version of the environ-
mental review document describes the results of any coordina-
tion with and comments made by TCEQ. As required by SB 548, 
SB 1420, and HB 630, the amended MOU specifies that com-

ments submitted to TxDOT after the comment deadline will be 
considered by TxDOT to the extent possible. 

Adopted New §2.306, Exchange of Air Quality Information, con-
tinues to require TCEQ to provide specified air quality informa-
tion to TxDOT and adds that TCEQ will provide proposed and 
existing locations of roadside air monitors. Repealed §2.23(g), 
Additional provisions regarding water quality, of the previous ver-
sion of the MOU, referenced the Interagency Cooperation Con-
tract as it related to coordination and compliance with the 30 TAC 
Chapter 213 rules regarding the Edwards Aquifer Protection Pro-
gram. In the amended MOU, the reference to the contract was 
deleted because the application review addressed in the con-
tract is not part of the environmental review process addressed 
in the MOU. 

Adopted New §2.307, No Waiver of Rights, states that TCEQ 
reserves all rights it has to enforce relevant laws and that the 
parties intend that TCEQ's participation in this MOU does not 
have the effect of waiving those rights or the requirements of 
any laws that apply to the projects covered by the MOU. Also, 
the parties agree that the MOU does not preclude either party 
from making any legal argument. This section streamlines Re-
pealed §2.23(h), Dispute resolution, which provided for a period 
of 45 days to resolve any disputes between the two agencies. 
The new section deletes the time set aside for dispute resolu-
tion and the requirement that if TxDOT proceeded with a pro-
posed transportation project in conflict with TCEQ comments, 
TxDOT would submit to TCEQ "a complete and detailed justi-
fication demonstrating full compliance with all federal and state 
rules, regulations, and laws." Instead, the amended MOU spec-
ifies elsewhere that TxDOT will respond in writing to TCEQ's 
comments and ensure that the environmental review document 
describes the results of any coordination with and comments 
made by TCEQ. 

Adopted New §2.308, Review of MOU, remains generally the 
same as repealed §2.23(i) of the previous version of the MOU. It 
expresses the intent of TxDOT and TCEQ to update the MOU in 
the future as required by Texas Transportation Code, §201.607, 
or as necessitated by a change in state and federal law or a 
change in the state implementation plan. It removes the state-
ment that if TxDOT and TCEQ cannot reach agreement on the 
language for an amendment, either party may require dispute 
resolution under the requirements in the MOU for dispute res-
olution, which, as mentioned above, were removed from the 
amended MOU. 

Fiscal Note: Costs to State and Local Government 

Nina Chamness, Analyst, Strategic Planning and Assessment, 
has determined that, for the first five-year period the proposed 
rule is in effect, no significant fiscal implications are anticipated 
for the agency or TxDOT as a result of administration or enforce-
ment of the proposed rule. The proposed rule will have no fiscal 
implications for other units of state or local government. 

This rulemaking adopts, by reference, a revision to the current 
MOU between the agency and TxDOT concerning the review 
process that the TCEQ conducts on TxDOT highway projects. 
The revisions to the MOU are required to comply with provi-
sions in SB 548, SB 1420, and HB 630, which require TxDOT 
to amend its rules related to environmental reviews of highway 
projects and update the relevant TCEQ/TxDOT MOU. With re-
gards to the TCEQ, the updated MOU makes only slight changes 
to the triggers for review of a project, primarily for impaired water 
assessment units (impaired water bodies). Those changes are 
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being made to comply with current federal requirements associ-
ated with the Federal Clean Water Act 303(d) list and TMDL-re-
lated requirements. The updated MOU also includes a reference 
to a new document, environmental report, that TxDOT may re-
quest that the TCEQ review. The revised MOU also streamlines 
the current process by shifting from a paper-based to an elec-
tronic-based process. Both TxDOT and the TCEQ may realize 
cost savings when utilizing the new process, but any cost sav-
ings are expected to be minimal. 

The proposed rule will have no fiscal implications for other state 
gencies or units of local government. 

ublic Benefits and Costs 

ina Chamness also determined that for each year of the first 
ve years the proposed rule is in effect, the public benefit antic-
pated from the changes seen in the proposed rule will be com-
liance with state law and more readily available information on 
he process used by both TxDOT and the TCEQ concerning the 
equired environmental reviews of highway projects. 

he proposed rule adopts by reference the MOU between Tx-
OT and the TCEQ to conduct environmental reviews on high-
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way projects. Individuals and large businesses are not expected 
to experience significant fiscal impacts as a result of the pro-
posed rule. Individuals and large businesses may find informa-
tion more readily available concerning the process used by the 
two agencies for these environmental reviews. 

Small Business and Micro-Business Assessment 

No adverse fiscal implications are anticipated for small or micro-
businesses as a result of the proposed rule. The proposed rule 
is expected to have the same fiscal impacts on a small business 
as it does for a large business. 

Small Business Regulatory Flexibility Analysis 

The commission has reviewed this proposed rulemaking and de-
termined that a small business regulatory flexibility analysis is not 
required because the proposed rule does not adversely affect a 
small or micro-business in a material way for the first five years 
that the proposed rule is in effect. 

Local Employment Impact Statement 

The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rule does not adversely affect a 
local economy in a material way for the first five years that the 
proposed rule is in effect. 

Draft Regulatory Impact Analysis Determination 

The commission reviewed the proposed rulemaking in light of the 
regulatory analysis requirements of Texas Government Code, 
§2001.0225, and determined that the rulemaking is not subject 
to Texas Government Code, §2001.0225 because it does not 
meet the definition of a "major environmental rule" as defined 
in the Texas Administrative Procedure Act. A "major environ-
mental rule" is a rule that is specifically intended to protect the 
environment or reduce risks to human health from environmen-
tal exposure, and that may adversely affect in a material way 
the economy, a sector of the economy, productivity, competition, 
jobs, the environment, or the public health and safety of the state 
or a sector of the state. 

This rulemaking does not meet the statutory definition of a "ma-
jor environmental rule" because it is not the specific intent of the 
rule to protect the environment or reduce risks to human health 

from environmental exposure. The specific intent of the pro-
posed rulemaking is to implement legislative changes enacted 
by portions of SB 548, SB 1420, and HB 630. Those changes 
require that the MOU between TxDOT and the TCEQ specify 
that TCEQ review and comments be completed within 45 days 
of receiving the MOU. All three bills also specify that comments 
submitted to the TxDOT later than the period agreed to by the 
agencies will be considered by the TxDOT to the extent possi-
ble. The rulemaking also updates language in the MOU, includ-
ing, but not limited to, definitions triggers for TCEQ review, and 
the review process. 

The rulemaking does not meet the statutory definition of a "ma-
jor environmental rule" because the proposed rule will not ad-
versely affect in a material way the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or the 
public health and safety of the state or a sector of the state. The 
cost of complying with the proposed rule is not expected to be 
significant with respect to the economy. 

Furthermore, the proposed rulemaking is not subject to Texas 
Government Code, §2001.0225 because it does not meet any 
of the four applicability requirements listed in Texas Government 
Code, §2001.0225(a). This rule does not exceed a standard set 
by federal law, rather it addresses the process for environmental 
review performed by the TCEQ for TxDOT, as mandated under 
state law. Second, the proposed rulemaking does not exceed an 
express requirement of state law. Third, the proposed rulemak-
ing does not exceed a requirement of a delegation agreement 
or contract between the state and an agency or representative 
of the federal government to implement a state and federal pro-
gram. Finally, the proposed rulemaking is not proposed solely 
under the general powers of the agency, but specifically under 
Texas Transportation Code, §201.607, which requires TxDOT 
and the TCEQ to update their MOU. 

Written comments on the draft regulatory impact analysis deter-
mination may be submitted to the contact person at the address 
listed under the Submittal of Comments section of this preamble. 

Takings Impact Assessment 

The commission evaluated the rule and performed an assess-
ment of whether the rule constitutes a taking under Texas Gov-
ernment Code, Chapter 2007. The specific purpose of the rule 
is to update the reference to the updated MOU between the Tx-
DOT and the TCEQ regarding TCEQ environmental reviews of 
TxDOT highway projects. The MOU required updating due to 
statutory changes and to improve the clarity of the MOU, includ-
ing the environmental review process. 

Promulgation and enforcement of the rule would be neither a 
statutory nor a constitutional taking of public or private real prop-
erty because the rule does not affect real property. Because the 
rule does not affect real property, it does not burden, restrict, or 
limit an owner's right to property or reduce its value by 25% or 
more beyond that which would otherwise exist in the absence 
of the regulation. The rule merely updates the reference to the 
MOU, which is used to explain the process for TCEQ's environ-
mental reviews of TxDOT highway projects and additional coop-
eration between TxDOT and the TCEQ. Therefore, the rule does 
not constitute a taking under Texas Government Code, Chapter 
2007. 

Consistency with the Coastal Management Program 

The commission reviewed the proposed rule and found it is nei-
ther identified in Coastal Coordination Act Implementation Rules, 
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31 TAC §505.11(b)(2) or (4), nor will it affect any action/autho-
rization identified in Coastal Coordination Act Implementation 
Rules, 31 TAC §505.11(a)(6). Therefore, the proposed rule is 
not subject to the Texas Coastal Management Program. 

Written comments on the consistency of this rulemaking may be 
submitted to the contact person at the address listed under the 
Submittal of Comments section of this preamble. 

Submittal of Comments 

Written comments may be submitted to Bruce McAnally, MC 
205, Office of Legal Services, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087 
or faxed to (512) 239-4808. Electronic comments may be 
submitted at: http://www5.tceq.texas.gov/rules/ecomments/. 
File size restrictions may apply to comments being submitted 
via the eComments system. All comments should refer-
ence Rule Project Number 2013-019-007-LS. The comment 
period closes July 8, 2013. Copies of the proposed rule-
making can be obtained from the commission's Web site 
at http://www.tceq.texas.gov/nav/rules/propose_adopt.html. 
For further information, please contact Angela Burnett, (512) 
239-6005. 

Statutory Authority 

This amendment is proposed under Texas Water Code (TWC), 
§5.102, which establishes the general authority of the Texas 
Commission on Environmental Quality (TCEQ, commission) 
necessary to carry out its jurisdiction; §5.103, which establishes 
that the commission, by rule, shall establish and approve all 
general policy of the commission; §5.104, which establishes 
the authority of the commission to enter memoranda of un-
derstanding with any other state agency and adopt by rule the 
memoranda of understanding; §5.105, which establishes the 
general authority of the commission to adopt rules necessary 
to carry out its powers and duties under the TWC and other 
laws of this state; Texas Health and Safety Code, §382.035, 
Memorandum of Understanding, which requires the commis-
sion to adopt, by rule, any memorandum of understanding 
between the commission and another state agency in relation 
to the Texas Clean Air Act; and Texas Transportation Code, 
§201.607, Environmental, Historical, or Archeological Memo-
randum of Understanding, which requires the Texas Department 
of Transportation and the TCEQ to examine and revise their 
memorandum of understanding relating to the TCEQ review of 
highway projects for potential environmental effects. 

The proposed amendment implements requirements in Sections 
1 and 5 of Senate Bill (SB) 548, Section 18 of SB 1420, and 
Sections 1 and 5 of House Bill 630, 82nd Legislature, 2011. In 
addition, the proposed amendment implements requirements in 
Texas Transportation Code, §201.607. 

§7.119. Memorandum of Understanding Between the Texas Depart-
ment of Transportation and the Texas Commission on Environmental 
Quality [Texas Natural Resource Conservation Commission]. 

The commission adopts by reference the rules of the Texas Department 
of Transportation in 43 TAC §§2.301 - 2.308 [§2.23] (relating to Mem-
orandum of Understanding with the Texas Commission on Environ-
mental Quality [Texas Natural Resource Conservation Commission]). 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 2013. 

TRD-201302059 
David Timberger 
Director, General Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 239-2141 

CHAPTER 115. CONTROL OF AIR 
POLLUTION FROM VOLATILE ORGANIC 
COMPOUNDS 
SUBCHAPTER E. SOLVENT-USING 
PROCESSES 
DIVISION 5. CONTROL REQUIREMENTS 
FOR SURFACE COATING PROCESSES 
30 TAC §115.453 
The Texas Commission on Environmental Quality (TCEQ, com-
mission, or agency) proposes amendments to §115.453. 

If adopted, the amended section will be submitted to the United 
States Environmental Protection Agency (EPA) as a revision to 
the state implementation plan (SIP). 

Background and Summary of the Factual Basis for the Proposed 
Rule 

The 1990 Federal Clean Air Act (FCAA) Amendments (42 United 
States Code (USC), §§7401 et seq.) require the EPA to estab-
lish primary National Ambient Air Quality Standards (NAAQS) 
that protect public health and to designate areas exceeding the 
NAAQS as nonattainment areas. For each designated nonat-
tainment area, the state is required to submit a SIP revision to 
the EPA that provides for attainment and maintenance of the 
NAAQS. 

FCAA, §172(c)(1) requires that the SIP incorporate all reason-
ably available control measures, including reasonably available 
control technology (RACT), for sources of relevant pollutants. 
The EPA defines RACT as the lowest emission limitation that 
a particular source is capable of meeting by the application 
of control technology that is reasonably available considering 
technological and economic feasibility (44 FR 53761, Septem-
ber 17, 1979). For nonattainment areas classified as moderate 
and above, FCAA, §182(b)(2) requires the state to submit a SIP 
revision that implements RACT for sources of volatile organic 
compounds (VOC) addressed in a control techniques guidelines 
(CTG) document issued between November 15, 1990 and 
the area's attainment date. Under the 1997 eight-hour ozone 
NAAQS, the Dallas-Fort Worth (DFW) area (Collin, Dallas, 
Denton, Ellis, Johnson, Kaufman, Parker, Rockwall, and Tarrant 
Counties) is classified as a serious nonattainment area and the 
Houston-Galveston-Brazoria (HGB) area (Brazoria, Chambers, 
Fort Bend, Galveston, Harris, Liberty, Montgomery, and Waller 
Counties) is classified as a severe nonattainment area. 

CTG documents provide information to assist states and local 
air pollution control authorities in determining RACT for specific 
emission sources. The CTG documents describe the EPA's 
evaluation of available information, including emission control 
options and associated costs, and provide the EPA's RACT 
recommendations for controlling emissions from these sources. 
The CTG documents do not impose any legally binding regula-
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tions or change any applicable regulations. The EPA's guidance 
on RACT indicates that states can choose to implement the 
CTG recommendations, implement an alternative approach, or 
demonstrate that additional control for the CTG emission source 
category is not technologically or not economically feasible in 
the area. 

FCAA, §183(e) directs the EPA to regulate VOC emissions from 
certain consumer and commercial product categories by issu-
ing national regulations or by issuing CTG documents in lieu of 
regulations. In 2008, the EPA published CTG documents in lieu 
of national regulations for VOC emissions from Miscellaneous 
Metal and Plastic Parts Coatings (EPA-453/R-08-003). 

In December 2011, the commission adopted rules (Rule Project 
No. 2010-016-115-EN) to implement the EPA's 2008 Miscella-
neous Metal and Plastic Parts Coating CTG recommendations 
that the commission determined to be RACT in the DFW and 
HGB 1997 eight-hour ozone nonattainment areas. The pream-
ble to the 2011 rulemaking specifically discusses any differences 
between the EPA's CTG recommendations and the RACT rules 
adopted by the commission. The 2011 rulemaking required af-
fected owners and operators to use one of the approved applica-
tion systems listed in §115.453(c)(1) - (6) or another application 
system capable of achieving a transfer efficiency equivalent to or 
better than the transfer efficiency of high-volume, low-pressure 
(HVLP) spray, which for the purpose of this rule is assumed to 
be 65%. 

Although the EPA's 2008 CTG recommended airless spray and 
air-assisted airless spray application systems as RACT, the 2011 
rulemaking omitted these two types of systems from the list of 
approved application systems under the consideration that com-
panies using these systems could demonstrate equivalency to 
HVLP systems. However, demonstrating equivalency to HVLP 
systems may be more difficult for airless spray and air-assisted 
airless spray application systems than was anticipated during 
the 2011 rulemaking. The intent of the 2011 rulemaking was to 
implement RACT requirements consistent with the EPA's CTG 
recommendations except for the specific deviations explicitly dis-
cussed in the rule preamble. The rule preamble did not discuss 
the omission of airless and air-assisted airless spray application 
systems for the miscellaneous metal and plastic parts coating 
CTG category. For these reasons, the commission has deter-
mined that incorporating airless and air-assisted airless spray 
systems into §115.453(c) is consistent with the EPA's 2008 CTG 
recommendations and implements RACT as intended by the De-
cember 2011 rulemaking. 

The proposed rulemaking would revise §115.453(c) to incorpo-
rate airless and air-assisted airless spray systems into the list of 
approved application systems. The proposed rulemaking would 
eliminate the need for affected owners and operators to perform 
testing under existing §115.453(c)(7) or purchase a new applica-
tion system in order to demonstrate compliance with the applica-
tion system rule requirement. The proposed rulemaking would 
also include non-substantive changes that are necessary to con-
form to Texas Register formatting requirements. 

Section Discussion 

The commission proposes revising §115.453(c) to accommo-
date listing airless and air-assisted airless spray application 
systems. The commission proposes adding paragraph (7) to 
incorporate airless spray and air-assisted airless spray sys-
tems into the approved list of coating application systems for 
metal and plastic parts surface coating processes specified in 

§115.450(a)(3) and (4). Proposed paragraph (7) would allow 
the use of airless or air-assisted airless coating applications sys-
tems for the coating of miscellaneous metal parts and products, 
miscellaneous plastic parts and products, automotive/trans-
portation and business machine plastic parts, and motor vehicle 
materials. 

The commission also proposes renumbering existing paragraph 
(7) to proposed paragraph (8) without changes to the existing 
language. 

Fiscal Note: Costs to State and Local Government 

Nina Chamness, Analyst, Strategic Planning and Assessment, 
has determined that, for the first five-year period the proposed 
rule is in effect, no significant fiscal implications are anticipated 
for the agency as a result of administration or enforcement of the 
proposed rule. For other units of state or local government, the 
proposed rule will have no fiscal implications. 

The proposed rulemaking would revise the RACT requirements 
for the DFW and HGB 1997 eight-hour ozone nonattainment ar-
eas by revising §115.453(c) to specifically add airless and air-as-
sisted airless spray systems into the list of approved coating ap-
plication systems for miscellaneous metal and plastic parts. The 
proposed rulemaking would eliminate the need for affected own-
ers and operators to conduct tests or purchase a different system 
to demonstrate compliance with the requirements for application 
systems per current RACT requirements. 

The proposed rule would not have a significant fiscal impact on 
the agency since currently available resources would be used 
to implement rule provisions. Other state agencies and units of 
local government do not typically use coating application sys-
tems, and the proposed rule would not have any fiscal impacts 
on these governmental entities. 

Public Benefits and Costs 

Nina Chamness also determined that for each year of the first 
five years the proposed rule is in effect, the public benefit antici-
pated from the changes seen in the proposed rule will be cost-ef-
fective administration of the rule that is protective of the environ-
ment and public health and safety. 

The proposed rule will be consistent with the EPA's 2008 Mis-
cellaneous Metal and Plastic Parts Coating CTG that the agency 
had determined to be RACT for the DFW and HGB 1997 eight-
hour ozone nonattainment areas by specifically adding airless 
and air-assisted airless spray coating systems to the current list 
of approved application systems. 

The proposed rule would save individuals that own a business 
in the DFW and HGB 1997 eight-hour ozone nonattainment ar-
eas and that use these technologies the cost of purchasing a 
different system or the cost of testing current systems to demon-
strate compliance as required by current §115.453(c)(7). The 
agency does not maintain records of how many individuals or 
businesses own or use these systems, and the magnitude of the 
cost savings under the proposed rule will vary widely and depend 
on application system design, the types of coating used, and the 
size and shape of the miscellaneous metal or plastic part coated. 
The agency has received cost estimates regarding the options 
under current rule regarding testing and purchasing a new, com-
pliant system to provide some information regarding cost sav-
ings. According to two different automobile and light-duty truck 
manufacturing sites in the state, cost savings for testing on parts 
analogous to a miscellaneous metal or plastic part could range 
from $7,500 to $10,000 per test. These estimates include those 
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for an outside contractor to travel, to develop testing protocols, 
to determine VOC content and densities, and to configure equip-
ment. According to vendor estimates regarding the savings from 
not having to purchase an average HVLP system, savings could 
range from $2,500 to $3,000. 

If a large business uses airless and air-assisted airless spray 
systems, they too are expected to save testing or new system 
costs, the significance of which would vary widely depending on 
the same factors that will affect the magnitude of cost savings for 
individuals. Large businesses are expected to experience the 
same types of savings under the proposed rule that individuals 
would experience. 

Small Business and Micro-Business Assessment 

No adverse fiscal implications are anticipated for small or micro-
businesses as a result of the proposed rule. The agency does 
not track the number or types of entities that might use these 
coating systems, but it is expected that the proposed rule will 
mostly benefit small businesses as discussed in the analysis of 
the fiscal impacts to individuals. 

Small Business Regulatory Flexibility Analysis 

The commission has reviewed this proposed rulemaking and de-
termined that a small business regulatory flexibility analysis is not 
required because the proposed rule does not adversely affect a 
small or micro-business in a material way for the first five years 
that the proposed rule is in effect. 

Local Employment Impact Statement 

The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rule does not adversely affect a 
local economy in a material way for the first five years that the 
proposed rule is in effect. 

Draft Regulatory Impact Analysis Determination 

The commission reviewed the proposed rulemaking in light of 
the regulatory impact analysis requirements of the Texas Gov-
ernment Code, §2001.0225, and determined that the proposed 
rulemaking does not meet the definition of a "major environmen-
tal rule" as defined in that statute. A "major environmental rule" 
means a rule the specific intent of which is to protect the environ-
ment or reduce risks to human health from environmental expo-
sure and that may adversely affect in a material way the econ-
omy, a sector of the economy, productivity, competition, jobs, the 
environment, or the public health and safety of the state or a sec-
tor of the state. The specific intent of the proposed rulemaking 
is to incorporate airless and air-assisted airless spray systems 
into the list of approved application systems in §115.453(c) and 
eliminate the need for affected owners and operators to perform 
testing under existing §115.453(c)(7) or purchase a new system 
in order to demonstrate compliance with the application system 
rule requirement. As discussed in the Fiscal Note section of this 
preamble, the proposed rulemaking is not anticipated to add any 
significant additional costs to affected individuals or businesses 
beyond what is already required to comply with current standards 
on the economy, a sector of the economy, productivity, competi-
tion, jobs, the environment, or the public health and safety of the 
state or a sector of the state. 

Additionally, the proposed rulemaking does not meet any of the 
four applicability criteria for requiring a regulatory impact anal-
ysis for a major environmental rule, which are listed in Texas 
Government Code, §2001.0225(a). Texas Government Code, 

§2001.0225, applies only to a major environmental rule, the re-
sult of which is to: 1) exceed a standard set by federal law, un-
less the rule is specifically required by state law; 2) exceed an 
express requirement of state law, unless the rule is specifically 
required by federal law; 3) exceed a requirement of a delega-
tion agreement or contract between the state and an agency or 
representative of the federal government to implement a state 
and federal program; or 4) adopt a rule solely under the general 
powers of the agency instead of under a specific state law. 

The proposed rulemaking implements requirements of 42 USC, 
§7410, which requires states to adopt a SIP that provides for the 
implementation, maintenance, and enforcement of the NAAQS 
in each air quality control region of the state. While 42 USC, 
§7410 generally does not require specific programs, methods, 
or reductions in order to meet the standard, the SIP must in-
clude enforceable emission limitations and other control mea-
sures, means or techniques (including economic incentives such 
as fees, marketable permits, and auctions of emissions rights), 
as well as schedules and timetables for compliance as may be 
necessary or appropriate to meet the applicable requirements of 
this chapter (42 USC, Chapter 85, Air Pollution Prevention and 
Control). The provisions of the FCAA recognize that states are 
in the best position to determine what programs and controls are 
necessary or appropriate in order to meet the NAAQS. This flex-
ibility allows states, affected industry, and the public, to collabo-
rate on the best methods for attaining the NAAQS for the specific 
regions in the state. Even though the FCAA allows states to de-
velop their own programs, this flexibility does not relieve a state 
from developing a program that meets the requirements of 42 
USC, §7410. States are not free to ignore the requirements of 
42 USC, §7410, and must develop programs to assure that their 
contributions to nonattainment areas are reduced so that these 
areas can be brought into attainment on schedule. 

Additionally, states have further obligations under FCAA, 
§172(c)(1) and §182(b)(2) to provide for RACT, for sources of 
relevant pollutants in nonattainment areas, such as DFW and 
HGB 1997 eight-hour ozone nonattainment areas. The EPA 
defines RACT as the lowest emission limitation that a particular 
source is capable of meeting by the application of control tech-
nology that is reasonably available considering technological 
and economic feasibility (44 FR 53761, September 17, 1979). 
For nonattainment areas classified as moderate and above, 
FCAA, §182(b)(2) requires the state to submit a SIP revision 
that implements RACT for sources of VOC addressed in a CTG 
document issued between November 15, 1990 and the area's 
attainment date. FCAA, §183(e) directs the EPA to regulate 
VOC emissions from certain consumer and commercial product 
categories by issuing national regulations or by issuing CTG 
documents in lieu of regulations. The EPA published CTG 
documents in lieu of national regulations for VOC emissions 
in 2008 for Miscellaneous Metal and Plastic Parts Coatings 
(EPA-453/R-08-003). 

In December 2011, the commission adopted rules (Rule Project 
No. 2010-016-115-EN) that implemented requirements based 
on recommendations in the EPA's 2008 Miscellaneous Metal 
and Plastic Parts Coating CTG that the commission had deter-
mined to be RACT in the DFW 1997 serious eight-hour ozone 
nonattainment area and in the HGB 1997 severe eight-hour 
ozone nonattainment area. The intent of the 2011 rulemaking 
was to implement requirements consistent with the EPA's RACT 
recommendations except where explicitly discussed in the rule 
preamble. Airless and air-assisted airless spray application sys-
tems were not discussed in the preamble for the miscellaneous 
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metal and plastic parts coating CTG category. The purpose of 
this proposed rulemaking is to incorporate airless and air-as-
sisted airless spray systems into the approved list in §115.453(c) 
consistent with the EPA's 2008 Miscellaneous Metal and Plastic 
Parts Coating CTG recommendations and implement RACT 
as intended by the December 2011 rulemaking. The proposed 
rulemaking would incorporate airless and air-assisted airless 
spray systems into the list of approved application systems in 
§115.453(c) and would eliminate the need for affected owners 
and operators to perform testing under existing §115.453(c)(7) 
or purchase a new system in order to demonstrate compliance 
with the application system rule requirement. 

The requirement to provide a fiscal analysis of proposed regula-
tions in the Texas Government Code was amended by Senate 
Bill (SB) 633 during the 75th Legislature, 1997. The intent of SB 
633 was to require agencies to conduct a regulatory impact anal-
ysis of extraordinary rules. These are identified in the statutory 
language as major environmental rules that will have a material 
adverse impact and will exceed a requirement of state law, fed-
eral law, or a delegated federal program, or are adopted solely 
under the general powers of the agency. With the understanding 
that this requirement would seldom apply, the commission pro-
vided a cost estimate for SB 633 concluding that "based on an 
assessment of rules adopted by the agency in the past, it is not 
anticipated that the bill will have significant fiscal implications for 
the agency due to its limited application." The commission also 
noted that the number of rules that would require assessment 
under the provisions of the bill was not large. This conclusion 
was based, in part, on the criteria set forth in the bill that ex-
empted proposed rules from the full analysis unless the rule was 
a major environmental rule that exceeds a federal law. 

As discussed earlier in this preamble, the FCAA does not al-
ways require specific programs, methods, or reductions in or-
der to meet the NAAQS; thus, states must develop programs 
for each area contributing to nonattainment to help ensure that 
those areas will meet the attainment deadlines. Because of the 
ongoing need to address nonattainment issues, and to meet the 
requirements of 42 USC, §7410, the commission routinely pro-
poses and adopts SIP rules. The legislature is presumed to un-
derstand this federal scheme. If each rule proposed for inclusion 
in the SIP was considered to be a major environmental rule that 
exceeds federal law, then every SIP rule would require the full 
regulatory impact analysis contemplated by SB 633. This con-
clusion is inconsistent with the conclusions reached by the com-
mission in its cost estimate and by the Legislative Budget Board 
(LBB) in its fiscal notes. Since the legislature is presumed to 
understand the fiscal impacts of the bills it passes, and that pre-
sumption is based on information provided by state agencies and 
the LBB, the commission believes that the intent of SB 633 was 
only to require the full regulatory impact analysis for rules that are 
extraordinary in nature. While the SIP rules will have a broad im-
pact, the impact is no greater than is necessary or appropriate 
to meet the requirements of the FCAA. For these reasons, rules 
adopted for inclusion in the SIP fall under the exception in Texas 
Government Code, §2001.0225(a), because they are required 
by federal law. 

The commission has consistently applied this construction to its 
rules since this statute was enacted in 1997. Since that time, 
the legislature has revised the Texas Government Code, but 
left this provision substantially unamended. It is presumed that 
"when an agency interpretation is in effect at the time the legisla-
ture amends the laws without making substantial change in the 
statute, the legislature is deemed to have accepted the agency's 

interpretation." Central Power & Light Co. v. Sharp, 919 S.W.2d 
485, 489 (Tex. App. Austin 1995), writ denied with per curiam 
opinion respecting another issue, 960 S.W.2d 617 (Tex. 1997); 
Bullock v. Marathon Oil Co., 798 S.W.2d 353, 357 (Tex. App. 
Austin 1990, no writ). Cf. Humble Oil & Refining Co. v. Calvert, 
414 S.W.2d 172 (Tex. 1967); Dudney v. State Farm Mut. Auto 
Ins. Co., 9 S.W.3d 884, 893 (Tex. App. Austin 2000); South-
western Life Ins. Co. v. Montemayor, 24 S.W.3d 581 (Tex. App. 
Austin 2000, pet. denied); and Coastal Indust. Water Auth. v. 
Trinity Portland Cement Div., 563 S.W.2d 916 (Tex. 1978). 

The commission's interpretation of the regulatory impact anal-
ysis requirements is also supported by a change made to the 
Texas Administrative Procedure Act (APA) by the legislature in 
1999. In an attempt to limit the number of rule challenges based 
upon APA requirements, the legislature clarified that state agen-
cies are required to meet these sections of the APA against the 
standard of "substantial compliance." The legislature specifically 
identified Texas Government Code, §2001.0225, as falling under 
this standard. The commission has substantially complied with 
the requirements of Texas Government Code, §2001.0225. 

The specific intent of the proposed rulemaking is to incorpo-
rate airless and air-assisted airless spray systems into the list of 
approved application systems in §115.453(c) and eliminate the 
need for affected owners and operators to perform testing un-
der §115.453(c)(7) in order to demonstrate compliance with the 
application system rule requirement. The proposed rulemaking 
does not exceed a standard set by federal law or exceed an ex-
press requirement of state law. No contract or delegation agree-
ment covers the topic that is the subject of this proposed rule-
making. Therefore, this proposed rulemaking is not subject to 
the regulatory analysis provisions of Texas Government Code, 
§2001.0225(b). 

Written comments on the draft regulatory impact analysis deter-
mination may be submitted to the contact person at the address 
listed under the Submittal of Comments section of this preamble. 

Takings Impact Assessment 

Under Texas Government Code, §2007.002(5), taking means a 
governmental action that affects private real property, in whole or 
in part or temporarily or permanently, in a manner that requires 
the governmental entity to compensate the private real property 
owner as provided by the Fifth and Fourteenth Amendments to 
the United States Constitution or §17 or §19, Article I, Texas Con-
stitution; or a governmental action that affects an owner's private 
real property that is the subject of the governmental action, in 
whole or in part or temporarily or permanently, in a manner that 
restricts or limits the owner's right to the property that would oth-
erwise exist in the absence of the governmental action; and is 
the producing cause of a reduction of at least 25% in the market 
value of the affected private real property, determined by com-
paring the market value of the property as if the governmental 
action is not in effect and the market value of the property deter-
mined as if the governmental action is in effect. 

The commission completed a takings impact analysis for the pro-
posed rulemaking under Texas Government Code, §2007.043. 
The specific purpose of the proposed rulemaking is to incorpo-
rate airless and air-assisted airless spray systems into the list of 
approved application systems in §115.453(c) and eliminate the 
need for affected owners and operators to perform testing un-
der existing §115.453(c)(7) or purchase another system in order 
to demonstrate compliance with the application system rule re-
quirement. As discussed in the Fiscal Note section of this pre-
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amble, the proposed rulemaking is not anticipated to add any 
significant additional costs to affected individuals or businesses 
beyond what is already required to comply with current stan-
dards. The proposed rulemaking will not create any additional 
burden on private real property. The proposed rulemaking will 
not affect private real property in a manner that would require 
compensation to private real property owners under the United 
States Constitution or the Texas Constitution. The proposal also 
will not affect private real property in a manner that restricts or 
limits an owner's right to the property that would otherwise ex-
ist in the absence of the governmental action. Therefore, the 
proposed rulemaking will not cause a taking under Texas Gov-
ernment Code, Chapter 2007. 

Consistency with the Coastal Management Program 

The commission reviewed the proposed rulemaking and found 
that the proposal is subject to the Texas Coastal Management 
Program (CMP) in accordance with the Coastal Coordination 
Act, Texas Natural Resources Code, §§33.201 et seq., and 
therefore must be consistent with all applicable CMP goals 
and policies. The commission conducted a consistency de-
termination for the proposed rule in accordance with Coastal 
Coordination Act Implementation Rules, 31 TAC §505.22, and 
found the proposed rulemaking is consistent with the applicable 
CMP goals and policies. 

The CMP goal applicable to the proposed rulemaking is the goal 
to protect, preserve, and enhance the diversity, quality, quan-
tity, functions, and values of coastal natural resource areas (31 
TAC §501.12(1)). The CMP policy applicable to the proposed 
rulemaking is the policy that commission rules comply with fed-
eral regulations in 40 CFR, to protect and enhance air quality in 
the coastal areas (31 TAC §501.32). The proposed rulemaking 
would not increase emissions of air pollutants and is therefore 
consistent with the CMP goal in 31 TAC §501.12(1) and the CMP 
policy in 31 TAC §501.32. 

Promulgation and enforcement of the rule will not violate or ex-
ceed any standards identified in the applicable CMP goals and 
policies because the proposed rule is consistent with these CMP 
goals and policies and because the rule does not create or have 
a direct or significant adverse effect on any coastal natural re-
source areas. Therefore, in accordance with 31 TAC §505.22(e), 
the commission affirms that this rulemaking action is consistent 
with CMP goals and policies. 

Written comments on the consistency of this rulemaking may be 
submitted to the contact person at the address listed under the 
Submittal of Comments section of this preamble. 

Effect on Sites Subject to the Federal Operating Permits Pro-
gram 

Chapter 115 is an applicable requirement under 30 TAC Chap-
ter 122, Federal Operating Permits Program. If the proposed 
rule is adopted, owners or operators subject to the federal oper-
ating permit program must, consistent with the revision process 
in Chapter 122, upon the effective date of the rulemaking, re-
vise their operating permit to include the adopted Chapter 115 
requirements. 

Announcement of Hearing 

The commission will hold public hearings on this proposal in 
Austin on June 25, 2013 at 10:00 a.m. at the Texas Commis-
sion on Environmental Quality, Building E, Room 201S, 12100 
Park 35 Circle Drive, Austin, Texas 78753; in Fort Worth, Texas 
on June 27, 2013 at 6:00 p.m. at the Texas Commission on Envi-

ronmental Quality Region 4 Office, DFW Public Meeting Room, 
2309 Gravel Road, Fort Worth, Texas 76118; and in Houston, 
Texas on July 2, 2013 at 6:00 p.m. at the Houston-Galveston 
Area Council, Conference Room A, 3555 Timmons Lane, Hous-
ton, Texas 77027. The hearings are structured for the receipt of 
oral or written comments by interested persons. Individuals may 
present oral statements when called upon in order of registra-
tion. Open discussion will not be permitted during the hearings; 
however, commission staff members will be available to discuss 
the proposal 30 minutes prior to the hearings. 

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearings should con-
tact Sandy Wong, Office of Legal Services, at (512) 239-1802. 
Requests should be made as far in advance as possible. 

Submittal of Comments 

Written comments may be submitted to Michael Parrish, MC 
205, Office of Legal Services, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087 
or faxed to (512) 239-4808. Electronic comments may be 
submitted at: http://www5.tceq.texas.gov/rules/ecomments/. 
File size restrictions may apply to comments being submitted 
via the eComments system. All comments should refer-
ence Rule Project Number 2013-012-115-AI. The comment 
period closes July 8, 2013. Copies of the proposed rule-
making can be obtained from the commission's website at 
http://www.tceq.texas.gov/nav/rules/propose_adopt.html. For 
further information, please contact Frances Dowiak, Air Quality 
Planning Section, at (512) 239-3931. 

Statutory Authority 

The amended section is proposed under Texas Water Code 
(TWC), §5.102, concerning General Powers, that provides the 
commission with the general powers to carry out its duties under 
the TWC; TWC, §5.103, concerning Rules, that authorizes the 
commission to adopt rules necessary to carry out its powers 
and duties under the TWC; TWC, §5.105, concerning General 
Policy, that authorizes the commission by rule to establish and 
approve all general policy of the commission; and under Texas 
Health and Safety Code (THSC), §382.017, concerning Rules, 
that authorizes the commission to adopt rules consistent with the 
policy and purposes of the Texas Clean Air Act. The amended 
section is also proposed under THSC, §382.002, concerning 
Policy and Purpose, that establishes the commission's purpose 
to safeguard the state's air resources, consistent with the pro-
tection of public health, general welfare, and physical property; 
§382.011, concerning General Powers and Duties, that autho-
rizes the commission to control the quality of the state's air; and 
§382.012, concerning State Air Control Plan, that authorizes the 
commission to prepare and develop a general, comprehensive 
plan for the proper control of the state's air. The amended 
section is also proposed under THSC, §382.016, concerning 
Monitoring Requirements; Examination of Records, that autho-
rizes the commission to prescribe reasonable requirements for 
the measuring and monitoring of air contaminant emissions; and 
§382.021, concerning Sampling Methods and Procedures, that 
authorizes the commission to prescribe the sampling methods 
and procedures to determine compliance with its rules. The 
amended section is also proposed under Federal Clean Air Act 
(FCAA), 42 United States Code (USC), §§7401, et seq., which 
requires states to submit SIP revisions that specify the manner 
in which the National Ambient Air Quality Standards will be 
achieved and maintained within each air quality control region 
of the state. 
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The amended section implements THSC, §§382.002, 382.011, 
382.012, 382.016, 382.017, and 382.021; and FCAA, 42 USC, 
§§7401 et seq. 

§115.453. Control Requirements. 

(a) The following control requirements apply to surface coat-
ing processes subject to this division. Except as specified in paragraph 
(3) of this subsection, these limitations are based on the daily weighted 
average of all coatings, as defined in §101.1 of this title (relating to 
Definitions), as delivered to the application system. 

(1) The following limits must be met by applying 
low-volatile organic compound (VOC) coatings to meet the specified 
VOC content limits on a pound of VOC per gallon of coating basis (lb 
VOC/gal coating) (minus water and exempt solvent), or by applying 
coatings in combination with the operation of a vapor control system, 
as defined in §115.10 (relating to Definitions), to meet the specified 
VOC emission limits on a pound of VOC per gallon of solids basis 
(lb VOC/gal solids). If a coating meets more than one coating type 
definition, then the coating with the least stringent VOC limit applies. 

(A) Large appliances. If a coating does not meet a spe-
cific coating type definition, then it can be assumed to be a general-use 
coating and the VOC limit for general coating applies. 
Figure: 30 TAC §115.453(a)(1)(A) (No change.) 

(B) Metal furniture. If a coating does not meet a spe-
cific coating type definition, then it can be assumed to be a general-use 
coating and the VOC limit for general coating applies. 
Figure: 30 TAC §115.453(a)(1)(B) (No change.) 

(C) Miscellaneous metal parts and products. If a coat-
ing does not meet a specific coating type definition, then it can be as-
sumed to be a general-use coating and the VOC limit for general coat-
ing applies. 
Figure: 30 TAC §115.453(a)(1)(C) (No change.) 

(D) Miscellaneous plastic parts and products. If a coat-
ing does not meet a specific coating category definition, then it can 
be assumed to be a general-use coating and the VOC limit for general 
coating applies. 
Figure: 30 TAC §115.453(a)(1)(D) (No change.) 

(E) Automotive/transportation and business machine 
plastic parts. For red, yellow, and black automotive/transportation 
coatings, except touch-up and repair coatings, the VOC limit is 
determined by multiplying the appropriate limit in Table 1 of this 
subparagraph by 1.15. 
Figure: 30 TAC §115.453(a)(1)(E) (No change.) 

(F) Pleasure craft. If a coating does not meet a specific 
coating category definition, then it can be assumed to be a general-use 
coating and the VOC limits for other coatings applies. 
Figure: 30 TAC §115.453(a)(1)(F) (No change.) 

(2) The coating VOC limits for motor vehicle materials ap-
plied to the metal and plastic parts in paragraph (1)(C) - (F) of this 
subsection, as delivered to the application system, must be met using 
low-VOC coatings (minus water and exempt solvent). 
Figure: 30 TAC §115.453(a)(2) (No change.) 

(3) The coating VOC limits for automobile and light-duty 
truck assembly surface coating processes must be met by applying low-
VOC coatings. 
Figure: 30 TAC §115.453(a)(3) (No change.) 

(A) The owner or operator shall determine compliance 
with the VOC limits for electrodeposition primer operations on a 
monthly weighted average in accordance with §115.455(a)(2)(D) of 

this title (relating to Approved Test Methods and Testing Require-
ments). 

(B) As an alternative to the VOC limit in Table 1 
of this paragraph for final repair coatings, if an owner or operator 
does not compile records sufficient to enable determination of the 
daily weighted average, compliance may be demonstrated each day 
by meeting a standard of 4.8 lb VOC/gal coating (minus water and 
exempt solvent) on an occurrence weighted average basis. Compli-
ance with the VOC limits on an occurrence weighted average basis 
must be determined in accordance with the procedure specified in 
§115.455(a)(2) of this title. 

(C) The owner or operator shall determine compliance 
with the VOC limits in Table 2 of this paragraph in accordance with 
§115.455(a)(1) or (2)(C) of this title, as appropriate. 

(4) The coating VOC limits for paper, film, and foil surface 
coating processes must be met by applying low-VOC coatings to meet 
the specified VOC content limits on a pound of VOC per pound of 
coating basis, as delivered to the application system, or by applying 
coatings in combination with the operation of a vapor control system 
to meet the specified VOC emission limits on a pound of VOC per 
pound of solids basis, as delivered to the application system. 
Figure: 30 TAC §115.453(a)(4) (No change.) 

(5) An owner or operator applying coatings in combination 
with the operation of a vapor control system to meet the VOC emission 
limits in paragraph (1) or (4) of this subsection shall use the following 
equation to determine the minimum overall control efficiency neces-
sary to demonstrate equivalency. Control device and capture efficiency 
testing must be performed in accordance with the testing requirements 
in §115.455(a)(3) and (4) of this title. 
Figure: 30 TAC §115.453(a)(5) (No change.) 

(b) Except for the surface coating process in subsection (a)(2) 
of this section, the owner or operator of a surface coating process may 
operate a vapor control system capable of achieving a 90% overall con-
trol efficiency, as an alternative to subsection (a) of this section. Control 
device and capture efficiency testing must be performed in accordance 
with the testing requirements in §115.455(a)(3) and (4) of this title. If 
the owner or operator complies with the overall control efficiency op-
tion under this subsection, then the owner or operator is exempt from 
the application system requirements of subsection (c) of this section. 

(c) The owner or operator of any surface coating process sub-
ject to this division shall not apply coatings unless one of the following 
coating application systems is used: 

(1) electrostatic application; 

(2) high-volume, low-pressure (HVLP) spray; 

(3) flow coat; 

(4) roller coat; 

(5) dip coat; 

(6) brush coat or hand-held paint rollers; [or] 

(7) for metal and plastic parts surface coating processes 
specified in §115.450(a)(3) and (4) of this title (relating to Applica-
bility and Definitions), airless spray or air-assisted airless spray; or 

(8) [(7)] other coating application system capable of 
achieving a transfer efficiency equivalent to or better than that achieved 
by HVLP spray. For the purpose of this requirement, the transfer 
efficiency of HVLP spray is assumed to be 65%. 

(d) The following work practices apply to the owner or oper-
ator of each surface coating process subject to this division. 
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(1) For all coating-related activities including, but not lim-
ited to, solvent storage, mixing operations, and handling operations 
for coatings and coating-related waste materials, the owner or oper-
ator shall: 

(A) store all VOC-containing coatings and coating-re-
lated waste materials in closed containers; 

(B) minimize spills of VOC-containing coatings; 

(C) convey all coatings in closed containers or pipes; 

(D) close mixing vessels and storage containers that 
contain VOC coatings and other materials except when specifically in 
use; 

(E) clean up spills immediately; and 

(F) for automobile and light-duty truck assembly coat-
ing processes, minimize VOC emissions from the cleaning of storage, 
mixing, and conveying equipment. 

(2) For all cleaning-related activities including, but not 
limited to, waste storage, mixing, and handling operations for cleaning 
materials, the owner or operator shall: 

(A) store all VOC-containing cleaning materials and 
used shop towels in closed containers; 

(B) ensure that storage containers used for VOC-con-
taining cleaning materials are kept closed at all times except when de-
positing or removing these materials; 

(C) minimize spills of VOC-containing cleaning mate-
rials; 

(D) convey VOC-containing cleaning materials from 
one location to another in closed containers or pipes; 

(E) minimize VOC emissions from cleaning of storage, 
mixing, and conveying equipment; 

(F) clean up spills immediately; and 

(G) for metal and plastic parts surface coating processes 
specified in §115.450(a)(3) - (5) of this title [(relating to Applicability 
and Definitions)], minimize VOC emission from the cleaning of ap-
plication, storage, mixing, and conveying equipment by ensuring that 
equipment cleaning is performed without atomizing the cleaning sol-
vent and all spent solvent is captured in closed containers. 

(3) The owner or operator of automobile and light-duty 
truck assembly surface coating processes shall implement a work 
practice plan containing procedures to minimize VOC emissions from 
cleaning activities and purging of coating application equipment. 
Properties with a work practice plan already in place to comply with 
requirements specified in 40 Code of Federal Regulations (CFR) 
§63.3094(b) (as amended through April 20, 2006 (71 FR 20464)), may 
incorporate procedures for minimizing non-hazardous air pollutant 
VOC emissions to comply with the work practice plan required by 
this paragraph. 

(e) A surface coating process that becomes subject to subsec-
tion (a) of this section by exceeding the exemption limits in §115.451 of 
this title (relating to Exemptions) is subject to the provisions in subsec-
tion (a) of this section even if throughput or emissions later fall below 
exemption limits unless emissions are maintained at or below the con-
trolled emissions level achieved while complying with subsection (a) 
of this section and one of the following conditions is met. 

(1) The project that caused throughput or emission rate to 
fall below the exemption limits in §115.451 of this title must be au-
thorized by a permit, permit amendment, standard permit, or permit by 

rule required by Chapters 106 or 116 of this title (relating to Permits 
by Rule; and Control of Air Pollution by Permits for New Construction 
or Modification, respectively). If a permit by rule is available for the 
project, the owner or operator shall continue to comply with subsec-
tion (a) of this section for 30 days after the filing of documentation of 
compliance with that permit by rule. 

(2) If authorization by permit, permit amendment, standard 
permit, or permit by rule is not required for the project, the owner or op-
erator shall provide the executive director 30 days notice of the project 
in writing. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302063 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 239-2548 

TITLE 34. PUBLIC FINANCE 

PART 1. COMPTROLLER OF PUBLIC 
ACCOUNTS 

CHAPTER 3. TAX ADMINISTRATION 
SUBCHAPTER O. STATE SALES AND USE 
TAX 
34 TAC §3.305 
The Comptroller of Public Accounts proposes an amendment to 
§3.305, concerning criminal offenses and penalties. This section 
is being amended to implement provisions of Senate Bill 934, 
82nd Legislature, 2011. 

Subsection (b)(2) is amended to implement Section 17 of Sen-
ate Bill 934, 82nd Legislature, 2011, which amended Tax Code, 
§151.707(b) to apply to all offenses described under Tax Code, 
§151.707(a). Tax Code, §151.707(b) had applied only to of-
fenses described under Tax Code, §151.707(a)(1) and (2). Sub-
section (b)(2) is further amended to follow the statutory language 
more closely. 

Subsection (b)(4) is amended to implement Section 16 of Sen-
ate Bill 934, 82nd Legislature, 2011, which amended Tax Code, 
§151.7032 to change the grading of offenses prescribed by that 
section and to provide that when tax is collected and not paid pur-
suant to one scheme or continuous course of conduct, all such 
conduct may be considered as one offense and the amounts ag-
gregated in determining the grade of the offense. 

Subsection (b)(7) is amended and new subsection (b)(8) is 
added to implement Section 18 of Senate Bill 934, 82nd Leg-
islature, 2011, which added Tax Code, §151.7075. This new 
section defines a new criminal offense for intentionally failing to 
produce records required to be kept under Tax Code, §151.025 
to document a taxpayer's taxable sale of certain items that the 
taxpayer obtained using a resale certificate when such records 
are requested by the comptroller or her authorized representa-
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tive under Tax Code, §151.023. The items at issue are those 
the sales of which are required to be reported to the comptroller 
under Tax Code, §§151.433 (Reports by Wholesalers and 
Distributors of Beer, Wine, and Malt Liquor), 154.212 (Reports 
by Wholesalers and Distributors of Cigarettes), or 155.105 
(Reports by Wholesalers and Distributors of Cigars and Tobacco 
Products). 

New subsection (d) is added to implement Section 11 of Sen-
ate Bill 934, 82nd Legislature, 2011, which amended Tax Code, 
§111.006(c) to provide that the comptroller or the attorney gen-
eral may use information or records made confidential by this 
title to enforce the criminal laws of Texas and the United States. 

New subsection (e) is added to address applicable provisions 
from the Penal Code. Subsection (e)(1) is added to implement 
Section 9 of Senate Bill 934, 82nd Legislature, 2011, which 
added Tax Code, §101.0021. This new subsection provides 
that, in addition to Penal Code, §1.03 (Effect of Code), the 
provisions of Penal Code, §15.02 (Criminal Conspiracy) and 
§15.04 (Renunciation Defense) also apply to criminal offenses 
as defined in the Tax Code, including those in Chapter 151. In 
addition, subsection (e)(2) is added to implement Section 9 of 
Senate Bill 934, which further provides that Penal Code, Title 11 
(Organized Crime) also applies to criminal offenses as defined 
in the Tax Code, including those in Chapter 151. 

Subsection (e)(3) is added to implement Section 7, Senate Bill 
934, 82nd Legislature, 2011, which expanded the definition of 
"proceeds" in Penal Code, Chapter 34 (Money Laundering) to 
include funds acquired or derived directly or indirectly from, pro-
duced through, or realized through conduct that constitutes an 
offense under Tax Code, §151.7032 (Failure to Pay Taxes Col-
lected). 

The following subsection, previously subsection (d), is relettered 
accordingly. In addition, this subsection is amended to imple-
ment Sections 1, 2, and 3 of Senate Bill 934, 82nd Legislature, 
2011, which amended Code of Criminal Procedure, §§13.13 
(Conspiracy), 13.21 (Organized Criminal Activity), and 13.35 
(Money Laundering) to provide that if prosecution for any of 
these offenses is based upon a criminal offense classified as a 
felony under the Tax Code, then the offense may be prosecuted 
in any county in which venue for the underlying offense is proper 
under the Tax Code. 

John Heleman, Chief Revenue Estimator, has determined that 
for the first five-year period the rule will be in effect, there will 
be no significant revenue impact on the state or units of local 
government. 

Mr. Heleman also has determined that for each year of the first 
five years the rule is in effect, the public benefit anticipated as 
a result of enforcing the rule will be by clarifying for taxpayers 
current statutory law and comptroller policy regarding criminal 
offenses and penalties. This rule is proposed under Tax Code, 
Title 2, and does not require a statement of fiscal implications for 
small businesses. There is no significant anticipated economic 
cost to individuals who are required to comply with the proposed 
rule. 

Comments on the proposal may be submitted to Bryant K. 
Lomax, Manager, Tax Policy Division, P.O. Box 13528, Austin, 
Texas 78711. Comments must be received no later than 30 
days from the date of publication of the proposal in the Texas 
Register. 

The amendment is proposed under Tax Code, §111.002 and 
§111.0022, which provide the comptroller with the authority to 
prescribe, adopt, and enforce rules relating to the administration 
and enforcement of the provisions of Tax Code, Title 2, as well 
as taxes, fees, or other charges which the comptroller adminis-
ters under other law. 

This amendment implements Tax Code, §§101.0021, 111.006, 
151.023, 151.025, 151.7032, 151.707, and 151.7075. 

§3.305. Criminal Offenses and Penalties. 

(a) General. Tax Code, Chapter 151, prohibits certain activi-
ties and provides criminal penalties for violations. 

(b) Criminal offenses provided in Tax Code, Chapter 151, in-
clude, but are not limited to, the following: 

(1) A seller commits an offense if the seller directly or in-
directly advertises or holds out to the public that the seller will assume, 
absorb, or refund any portion of the tax, or that the seller will not add the 
tax to the sales price of taxable items. This offense is a misdemeanor 
punishable by a fine of not more than $500 for each occurrence. 

(2) A person commits an offense if the person intentionally 
or knowingly makes a false entry in, or a fraudulent alteration of, an 
exemption or resale certificate;[, or if the person] makes, presents, or 
uses an exemption or resale certificate with knowledge that it is false 
and with intent that the certificate be accepted as valid; or intentionally 
conceals, removes, or impairs the verity or legibility of an exemption 
or resale certificate; or unreasonably impedes the availability of an ex-
emption or resale certificate. An offense is: 

(A) a Class C misdemeanor if the tax avoided [evaded] 
by the use of the exemption or resale [invalid] certificate is less than 
$20; 

(B) a Class B misdemeanor if the tax avoided [evaded] 
by the use of the exemption or resale [invalid] certificate is $20 or more 
but less than $200; 

(C) a Class A misdemeanor if the tax avoided [evaded] 
by the use of the exemption or resale [invalid] certificate is $200 or 
more but less than $750; 

(D) a felony of the third degree if the tax avoided 
[evaded] by the use of the exemption or resale [invalid] certificate is 
$750 or more but less than $20,000; and 

(E) a felony of the second degree if the tax avoided 
[evaded] by the use of the exemption or resale [invalid] certificate is 
$20,000 or more. 

(3) A person or officer of a corporation commits an offense 
if the person or the corporation engages in business as a seller in this 
state without a permit or with a suspended permit. A separate offense 
is committed each day a person operates a business without a permit or 
with a suspended permit. An offense is: 

(A) a Class C misdemeanor for a first offense; 

(B) a Class B misdemeanor punishable by a fine not to 
exceed $2,000 for a second conviction; 

(C) a Class A misdemeanor punishable by a fine not to 
exceed $4,000 for a third conviction; and 

(D) a Class A misdemeanor punishable by a fine not to 
exceed $4,000, confinement in jail for a term not to exceed a year, or 
both the fine and confinement for a fourth or subsequent conviction. 

(4) A person commits an offense if the person intentionally 
or knowingly fails to pay to the comptroller the tax collected by that 
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person. When tax is collected and not paid pursuant to one scheme 
or continuous course of conduct, all such conduct may be considered 
as one offense and the amounts of tax collected and not paid may be 
aggregated in determining the grade of the offense. An offense is: 

(A) a Class C misdemeanor if the amount of the tax col-
lected and not paid is less than $50 [$10,000]; 

(B) a Class B misdemeanor if the amount of the tax col-
lected and not paid is $50 or more but less than $500; 

(C) a Class A misdemeanor if the amount of the tax col-
lected and not paid is $500 or more but less than $1,500; 

(D) [(B)] a state jail felony if the amount of the tax col-
lected and not paid is $1,500 [$10,000] or more but less than $20,000; 

(E) [(C)] a felony of the third degree if the amount of the 
tax collected and not paid is $20,000 or more but less than $100,000; 
[and] 

(F) [(D)] a felony of the second degree if the amount 
of the tax collected and not paid is $100,000 or more but less than 
$200,000; and[.] 

(G) a felony of the first degree if the amount of the tax 
collected and not paid is $200,000 or more. 

(5) A person commits an offense if the person refuses to 
furnish a report as required by Tax Code, Chapter 151, or by the comp-
troller. An offense is: 

(A) a Class C misdemeanor for a first offense; 

(B) a Class B misdemeanor punishable by a fine not to 
exceed $2,000 for a second conviction; and 

(C) a Class A misdemeanor punishable by a fine not to 
exceed $4,000 for a third or subsequent conviction. 

(6) A person commits an offense if the person intentionally 
or knowingly conceals, destroys, makes a false entry in, or fails to make 
an entry in records that are required to be made or kept under Tax Code, 
Chapter 151. An offense is a felony of the third degree. 

(7) A person commits an offense if the person fails to pro-
duce or allow inspection of a record that is required to be kept under 
Tax Code, Chapter 151, within an allowed period of time after a per-
son who is authorized by the comptroller requests the record. Except 
as provided in paragraph (8) of this subsection, an [An] offense is a 
Class C misdemeanor. A separate offense is committed each day the 
person fails to allow inspection of records or fails to produce records 
after the allowed time period expired. See subsection (c) of this section 
for certain restrictions. 

(8) A person commits an offense if the person intentionally 
fails to produce to the comptroller records that document the taxpayer's 
taxable sale of items that the taxpayer obtained using a resale certificate. 
The records to which the offense applies are those required to be kept 
under Tax Code, §151.025 (Records Required to be Kept), which were 
requested by the comptroller under Tax Code, §151.023 (Investigations 
and Audits) and which are not produced in the period required by that 
section. The items to which the offense applies are items the sales of 
which are required to be reported to the comptroller under Tax Code, 
§§151.433 (Reports by Wholesalers and Distributors of Beer, Wine, 
and Malt Liquor), 154.212 (Reports by Wholesalers and Distributors 
of Cigarettes), or 155.105 (Reports by Wholesalers and Distributors of 
Cigars and Tobacco Products). It is an affirmative defense to prosecu-
tion under this paragraph that the items listed for purchase on the resale 
certificate had not been resold at the time of the comptroller's request 
for records under Tax Code, §151.023. If the conduct described by this 

paragraph is related to one scheme or continuous course of conduct, all 
such conduct may be considered as one offense and the amounts ag-
gregated in determining the grade of the offense. See subsection (c) of 
this section for certain restrictions. An offense is: 

(A) a Class C misdemeanor if the tax avoided by use of 
the resale certificate is less than $20; 

(B) a Class B misdemeanor if the tax avoided by use of 
the resale certificate is $20 or more but less than $200; 

(C) a Class A misdemeanor if the tax avoided by use of 
the resale certificate is $200 or more but less than $750; 

(D) a felony of the third degree if the tax avoided by use 
of the resale certificate is $750 or more but less than $20,000; or 

(E) a felony of the second degree if the tax avoided by 
use of the resale certificate is $20,000 or more. 

(c) Inspection and demand [Demand] for production 
[Production]. Tax Code, §151.023 permits the comptroller to inspect 
business premises where a taxable event has occurred and to issue a 
written demand notice to a taxpayer or to an employee, an authorized 
representative, or agent of the taxpayer for the production of docu-
ments within 10 business days of delivery of the notice. This authority 
will be exercised within the parameters outlined in [subsection (f) 
of] §3.281(f) of this title (relating to Records Required; Information 
Required). The comptroller [Comptroller] may file criminal charges 
with appropriate authorities for violations of Tax Code, §151.023, if 
the taxpayer fails to permit inspection or fails to produce documents 
in response to a demand by the comptroller's Enforcement Division or 
Criminal Investigation Division. 

(d) Confidential information. The comptroller or the attorney 
general may use taxpayer information or records made confidential by 
Tax Code, Title 2 to enforce Tax Code, Title 2 or the criminal laws 
of Texas or the United States, or may authorize the use of information 
or records made confidential by Tax Code, Title 2 in a judicial or ad-
ministrative proceeding in which this state, another state, or the federal 
government is a party. 

(e) Penal Code. 

(1) Criminal conspiracy. Penal Code, §15.02 (Criminal 
Conspiracy) and §15.04 (Renunciation Defense) apply to all criminal 
offenses prescribed by the Tax Code. 

(2) Organized crime. A person commits an offense under 
Penal Code, §71.02, if the person, with the intent to establish, maintain, 
or participate in a combination or in the profits of a combination or as 
a member of a criminal street gang, commits or conspires to commit a 
felony offense prescribed by the Tax Code. The terms "combination," 
"profits," "criminal street gang," and "conspires to commit," are defined 
by Penal Code, §71.01. 

(3) Money laundering. The definition of the term "pro-
ceeds" in Penal Code, Chapter 34 (Money Laundering) includes funds 
acquired or derived directly or indirectly from, produced through, or 
realized through conduct that constitutes an offense under Tax Code, 
§151.7032 (Failure to Pay Taxes Collected; Criminal Penalty and Ag-
gregation of Amounts Involved). 

(f) [(d)] Venue. The venue for prosecution of any offense in-
curred under Tax Code, Chapter 151 is Travis County or the county in 
which any element of the offense occurs. If prosecution for engaging in 
criminal conspiracy, an organized criminal activity, or money launder-
ing is based upon an offense classified as a felony under the Tax Code, 
the venue for prosecution of the conspiracy, organized criminal activity, 
or money laundering is any county in which venue for the underlying 
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offense is proper under the Tax Code [is the venue for prosecution for 
any offense incurred under Tax Code, Chapter 151]. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 24, 2013. 
TRD-201302137 
Ashley Harden 
General Counsel 
Comptroller of Public Accounts 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 475-0387 

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 

PART 13. TEXAS COMMISSION ON 
FIRE PROTECTION 

CHAPTER 421. STANDARDS FOR 
CERTIFICATION 
37 TAC §421.3, §421.5 
The Texas Commission on Fire Protection (the commission) pro-
poses amendments to Chapter 421, Standards for Certification, 
§421.3, concerning Minimum Standards Set by the Commission; 
and §421.5, concerning Definitions. 

The purpose of the proposed amendments is to add functional 
position descriptions for Hazardous Materials Incident Comman-
der, Fire Officer III, Fire Officer IV, Incident Safety Officer, Ba-
sic Wildland Fire Protection Personnel and Intermediate Wild-
land Fire Protection Personnel. These additions will serve as a 
guide for anyone interested in the qualifications, competencies 
and tasks required of fire fighters to operate in the State of Texas. 
Also, the commission is expanding its definition of college cred-
its to include criminal justice courses related to fire and or arson 
investigation which can be used to qualify for its Master Arson 
Investigator certification. 

Tim Rutland, Interim Executive Director, has determined that for 
each year of the first five-year period the proposed amendments 
are in effect, there will be no fiscal impact on state or local gov-
ernments. 

Mr. Rutland has also determined that for each year of the first five 
years the proposed amendments are in effect, the public benefit 
from the passage is more clear and concise rules regarding the 
requirements to obtain certifications offered by the commission 
and to allow additional courses to be counted as college credits. 
There will be no effect on micro businesses, small businesses or 
persons required to comply with the amended sections as pro-
posed; therefore, no regular flexibility analysis is required. 

Comments regarding the proposed amendments may be sub-
mitted, in writing, within 30 days following the publication of this 
notice in the Texas Register to Tim Rutland, Interim Executive 
Director, Texas Commission on Fire Protection, P.O. Box 2286, 
Austin, Texas 78768 or e-mailed to info@tcfp.texas.gov. Com-
ments will be reviewed and discussed at a future commission 
meeting. 

The amendments are proposed under Texas Government Code, 
Chapter 419, §419.008, which provides the commission the au-
thority to propose rules for the administration of its powers and 
duties; and §419.032, which provides the commission the au-
thority to adopt rules regarding qualifications and competencies 
for appointment of fire protection personnel. 

The proposed amendments implement Texas Government Code 
§419.008 and §419.032. 

§421.3. Minimum Standards Set by the Commission. 

(a) General statement. It shall be clearly understood that the 
specified minimum standards [herein] described in this section are des-
ignated as a minimum program. Employing entities are encouraged to 
exceed the minimum program wherever possible. Continuous in-ser-
vice training beyond the minimum standards for fire protection person-
nel is strongly recommended. Nothing in these regulations shall limit 
or be construed as limiting the powers of the Civil Service Commission, 
or the employing entity, to enact rules and regulations which establish a 
higher standard of training than the minimum specified, or which pro-
vides for the termination of the services of unsatisfactory employees 
during or upon completion of the prescribed probationary period. 

(b) Functional position descriptions. 

(1) Structural Fire Protection [fire protection] personnel. 
The following general position description for structural fire protec-
tion personnel serves as a guide for anyone interested in understanding 
the qualifications, competencies, and tasks required of the fire fighter 
operating in the State of Texas. It is ultimately the responsibility of an 
employer to define specific job descriptions within each jurisdiction. 

(A) Qualifications. Successfully complete a Commis-
sion-approved course; achieve a passing score on written and perfor-
mance certification examinations; must be at least 18 years of age; 
generally, the knowledge and skills required show the need for a high 
school education or equivalent; ability to communicate verbally, via 
telephone and radio equipment; ability to lift, carry, drag, and balance 
weight equivalent to the average human weight; ability to interpret in 
English, written and oral instructions; ability to work effectively in 
high stress situations; ability to work effectively in an environment 
with loud noises and flashing lights; ability to function through an en-
tire work shift; ability to calculate weight and volume ratios; ability 
to read and understand English language manuals including chemical, 
medical and technical terms, and road maps; ability to accurately dis-
cern street signs and address numbers; ability to document in English, 
all relevant information in prescribed format in light of legal ramifica-
tions of such; ability to converse in English with coworkers and other 
emergency response personnel. Good manual dexterity with ability to 
perform all tasks related to the protection of life and property; ability 
to bend, stoop, and crawl on uneven surfaces; ability to withstand var-
ied environmental conditions such as extreme heat, cold, and moisture; 
and ability to work in low or no light, confined spaces, elevated heights 
and other dangerous environments. 

(B) Competency. A basic fire fighter must demonstrate 
competency handling emergencies utilizing equipment and skills in ac-
cordance with the objectives in Chapter 1 of the Commission's Certifi-
cation Curriculum Manual. 

(2) Aircraft Rescue Fire Fighting [rescue fire fighting] per-
sonnel. The following general position description for aircraft rescue 
fire fighting personnel serves as a guide for anyone interested in un-
derstanding the qualifications, competencies, and tasks required of air-
craft rescue fire fighting personnel operating in the State of Texas. It is 
ultimately the responsibility of an employer to define specific job de-
scriptions within each jurisdiction. 
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(A) Qualifications. In addition to the qualifications for 
basic structural fire protection personnel: familiarity with geographic 
and physical components of an airport; ability to use and understand 
communication equipment, terminology, and procedures utilized by 
airports; ability and knowledge in the application of fire suppression 
agents; and ability to effectively perform fire suppression and rescue 
operations. 

(B) Competency. Basic fire fighting and rescue per-
sonnel must demonstrate competency handling emergencies utilizing 
equipment and skills in accordance with the objectives in Chapter 2 of 
the Commission's Certification Curriculum Manual. 

(3) Marine Fire Protection [fire protection] personnel. 
The following general position description for marine fire protection 
personnel serves as a guide for anyone interested in understanding 
the qualifications, competencies, and tasks required of the marine fire 
fighter operating in the State of Texas. It is ultimately the responsi-
bility of an employer to define specific job descriptions within each 
jurisdiction. 

(A) Qualifications. In addition to the qualifications for 
basic structural fire protection personnel: familiarity with geographic 
and physical components of a navigable waterway; ability to use and 
understand communication equipment, terminology, and procedures 
used by the maritime industry; and knowledge in the operation of fire 
fighting vessels. 

(B) Competency. A marine fire fighter must demon-
strate competency in handling emergencies utilizing equipment and 
skills in accordance with the objectives in Chapter 3 of the Commis-
sion's Certification Curriculum Manual. 

(4) Fire Inspection [inspection] personnel. The following 
general position description for fire inspection personnel serves as a 
guide for anyone interested in understanding the qualifications, com-
petencies, and tasks required of the fire inspector operating in the State 
of Texas. It is ultimately the responsibility of an employer to define 
specific job descriptions within each jurisdiction. 

(A) Qualifications. Successfully complete a Commis-
sion-approved course; achieve a passing score on certification exami-
nations; must be at least 18 years of age; generally, the knowledge and 
skills required to show the need for a high school education or equiv-
alent; ability to communicate verbally, via telephone and radio equip-
ment; ability to lift, carry, and balance weight equivalent to weight 
of common tools and equipment necessary for conducting an inspec-
tion; ability to interpret written and oral instructions; ability to work 
effectively with the public; ability to work effectively in an environ-
ment with potentially loud noises; ability to function through an entire 
work shift; ability to calculate area, weight and volume ratios; ability 
to read and understand English language manuals including chemical, 
construction and technical terms, building plans and road maps; abil-
ity to accurately discern street signs and address numbers; ability to 
document, in writing, all relevant information in a prescribed format 
in light of legal ramifications of such; ability to converse in English 
with coworkers and other personnel. Demonstrate knowledge of char-
acteristics and behavior of fire, and fire prevention principles. Good 
manual dexterity with the ability to perform all tasks related to the in-
spection of structures and property; ability to bend, stoop, and crawl 
on uneven surfaces; ability to climb ladders; ability to withstand var-
ied environmental conditions such as extreme heat, cold, and moisture; 
and the ability to work in low light, confined spaces, elevated heights, 
and other dangerous environments. 

(B) Competency. A fire inspector must demonstrate 
competency in conducting inspections utilizing equipment and skills 

in accordance with the objectives in Chapter 4 of the Commission's 
Certification Curriculum Manual. 

(5) Fire Investigator personnel. The following general po-
sition description for fire investigator personnel serves as a guide for 
anyone interested in understanding the qualifications, competencies, 
and tasks required of the fire investigator operating in the State of 
Texas. It is ultimately the responsibility of an employer to define spe-
cific job descriptions within each jurisdiction. 

(A) Qualifications. Successfully complete a Commis-
sion-approved course; achieve a passing score on certification exami-
nations; be at least 18 years of age; generally, the knowledge and skills 
required to show the need for a high school education or equivalent; 
ability to communicate verbally, via telephone and radio equipment; 
ability to lift, carry, and balance weight equivalent to weight of com-
mon tools and equipment necessary for conducting an investigation; 
ability to interpret written and oral instructions; ability to work effec-
tively with the public; ability to work effectively in a hazardous en-
vironment; ability to function through an entire work shift; ability to 
calculate area, weight and volume ratios; ability to read and under-
stand English language manuals including chemical, legal and techni-
cal terms, building plans and road maps; ability to accurately discern 
street signs and address numbers; ability to document, in writing, all 
relevant information in a prescribed format in light of legal ramifica-
tions of such; ability to converse in English with coworkers and other 
personnel. Good manual dexterity with the ability to perform all tasks 
related to fire investigation; ability to bend, stoop, and walk on un-
even surfaces; ability to climb ladders; ability to withstand varied en-
vironmental conditions such as extreme heat, cold and moisture; and 
the ability to work in low light, confined spaces, elevated heights, and 
other potentially dangerous environments. 

(B) Competency. A fire investigator or arson investi-
gator must demonstrate competency in determining fire cause and ori-
gin utilizing equipment and skills in accordance with the objectives in 
Chapter 5 of the Commission's Certification Curriculum Manual. 

(6) Hazardous Materials Technician personnel. The fol-
lowing general position description for hazardous materials personnel 
serves as a guide for anyone interested in understanding the qualifi-
cations, competencies, and tasks required of the hazardous materials 
technician operating in the State of Texas. It is ultimately the respon-
sibility of an employer to define specific job descriptions within each 
jurisdiction. 

(A) Qualifications. In addition to the qualifications 
for basic structural fire protection personnel: successfully complete 
a Commission-approved course; achieving a passing score on the 
certification examination; the ability to analyze a hazardous materials 
incident, plan a response, implement the planned response, evaluate 
the progress of the planned response, and terminate the incident. 

(B) Competency. A hazardous materials technician 
must demonstrate competency handling emergencies resulting from 
releases or potential releases of hazardous materials, using specialized 
chemical protective clothing and control equipment in accordance 
with the objectives in Chapter 6 of the Commission's Certification 
Curriculum Manual. 

(7) Hazardous Materials Incident Commander personnel. 
The following general position description for Hazardous Materials 
Incident Commander serves as a guide for anyone interested in un-
derstanding the qualifications, competencies, and tasks required of the 
Hazardous Materials Incident Commander operating in the State of 
Texas. It is ultimately the responsibility of an employer to define spe-
cific job descriptions within each jurisdiction. 
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(A) Qualifications. In addition to the qualifications for 
awareness and operations level personnel, the Hazardous Materials In-
cident Commander is an individual who has met all the job perfor-
mance requirements of Hazardous Materials Incident Commander as 
defined in Chapter 8 of NFPA 472, Competence of Responders to Haz-
ardous Materials Incidents/Weapons of Mass Destruction. The indi-
vidual should demonstrate knowledge in the policies, plans, and pro-
cedures regarding hazardous materials response as adopted by the local 
jurisdiction; and all components of the incident command system and 
their proper utilization. 

(B) Competency. In addition to the competencies of 
awareness and operations level personnel, a Hazardous Materials Inci-
dent Commander must demonstrate competency in such areas as: an-
alyzing an incident via the collection of information and an estimation 
of potential outcomes; planning appropriate response operations; im-
plementing a planned response; evaluating the progress of a planned 
response and revising as necessary; terminating an incident; conduct-
ing a post-incident critique; and reporting and documenting an incident 
in a manner consistent with local, state, and federal requirements. 

(8) [(7)] Driver/Operator-Pumper personnel. The follow-
ing general position description for driver/operator-pumper personnel 
serves as a guide for anyone interested in understanding the qualifica-
tions, competencies, and tasks required of the driver/operator-pumper 
of a fire department pumper operating in the State of Texas. It is ulti-
mately the responsibility of an employer to define specific job descrip-
tions within each jurisdiction. 

(A) Qualifications. In addition to the qualifications for 
basic structural fire protection personnel: ability to perform specified 
routine test, inspection, and maintenance functions; ability to perform 
practical driving exercises; ascertain the expected fire flow; ability to 
position a fire department pumper to operate at a fire hydrant; ability to 
produce effective streams; and supply sprinkler and standpipe systems. 

(B) Competency. A driver/operator-pumper must 
demonstrate competency operating a fire department pumper in 
accordance with the objectives in Chapter 7 of the Commission's 
Certification Curriculum Manual. 

(9) [(8)] Fire Officer I personnel. The following general 
position description for Fire Officer I personnel serves as a guide for 
anyone interested in understanding the qualifications, competencies, 
and tasks required of the Fire Officer I operating in the State of Texas. 
It is ultimately the responsibility of an employer to define specific job 
descriptions within each jurisdiction. 

(A) Qualifications. In addition to the qualifications for 
basic structural fire protection and Fire Instructor I personnel: the abil-
ity to supervise personnel, and assign tasks at emergency operations; 
the ability to direct personnel during training activities; the ability to 
recommend action for member-related problems; the ability to coordi-
nate assigned tasks and projects, and deal with inquiries and concerns 
from members of the community; the ability to implement policies; the 
ability to perform routine administrative functions, perform prelimi-
nary fire investigation, secure an incident scene and preserve evidence; 
the ability to develop pre-incident plans, supervise emergency opera-
tions, and develop and implement action plans; the ability to deploy 
assigned resources to ensure a safe work environment for personnel, 
conduct initial accident investigation, and document an incident. 

(B) Competency. A Fire Officer I must demonstrate 
competency in handling emergencies and supervising personnel utiliz-
ing skills in accordance with the objectives in Chapter 9 of the Com-
mission's Certification Curriculum Manual. 

(10) [(9)] Fire Officer II personnel. The following general 
position description for Fire Officer II personnel serves as a guide for 
anyone interested in understanding the qualifications, competencies, 
and tasks required of the Fire Officer II operating in the State of Texas. 
It is ultimately the responsibility of an employer to define specific job 
descriptions within each jurisdiction. 

(A) Qualifications. In addition to the qualifications for 
Fire Officer I and Fire Instructor I personnel: the ability to motivate 
members for maximum job performance; the ability to evaluate job 
performance; the ability to deliver life safety and fire prevention edu-
cation programs; the ability to prepare budget requests, news releases, 
and policy changes; the ability to conduct pre-incident planning, fire 
inspections, and fire investigations; the ability to supervise multi-unit 
emergency operations, identify unsafe work environments or behav-
iors, review injury, accident, and exposure reports. 

(B) Competency. A Fire Officer II must demonstrate 
competency in supervising personnel and coordinating multi-unit 
emergency operations utilizing skills in accordance with the objectives 
in Chapter 9 of the Commission's Certification Curriculum Manual. 

(11) Fire Officer III personnel. The following general posi-
tion description for Fire Officer III personnel serves as a guide for any-
one interested in understanding the qualifications, competencies, and 
tasks required of the Fire Officer III operating in the State of Texas. 
It is ultimately the responsibility of an employer to define specific job 
descriptions within each jurisdiction. 

(A) Qualifications. A Fire Officer III is a midlevel 
supervisor who performs both supervisory and first-line managerial 
functions. In addition to the qualifications and competency for Fire 
Officer II, the Fire Officer III is an individual who has met all the job 
performance requirements of Fire Officer III as defined in Chapter 6 
of NFPA 1021, Standard for Fire Officer Professional Qualifications. 
Typical duties of an individual at the Fire Officer III level include: 
establishing procedures for hiring, assignment, and professional 
development of personnel; developing public service/partnership and 
programs; preparing budgets and budget management systems; plan-
ning for organizational resource management; evaluating inspection 
and public safety programs and plans; managing multi-agency plans 
and operations; serving as Incident Commander at expanding emer-
gency incidents for all hazard types; and developing and managing a 
departmental safety program. 

(B) Competency. A Fire Officer III must demonstrate 
competency doing research; analyzing data and using evaluative tech-
niques; developing proposals; developing, preparing, and implement-
ing various procedures and programs within an organization; manag-
ing personnel resources; preparing and managing budgets; utilizing 
techniques to encourage personnel participation and development; and 
working in top-level positions within the incident command system. 

(12) Fire Officer IV personnel. The following general posi-
tion description for Fire Officer IV personnel serves as a guide for any-
one interested in understanding the qualifications, competencies, and 
tasks required of the Fire Officer IV operating in the State of Texas. 
It is ultimately the responsibility of an employer to define specific job 
descriptions within each jurisdiction. 

(A) Qualifications. A Fire Officer IV is an upper level 
supervisor who performs both supervisory and managerial functions. 
In addition to the qualifications and competency for Fire Officer III, 
the Fire Officer IV is an individual who has met all the job perfor-
mance requirements of Fire Officer IV as defined in Chapter 7 of NFPA 
1021, Standard for Fire Officer Professional Qualifications. Typical 
duties of an individual at the Fire Officer IV level include: adminis-
tering job performance requirements; evaluating and making improve-

38 TexReg 3510 June 7, 2013 Texas Register 



ments to department operations; developing long-range plans and fiscal 
projections; developing plans for major disasters; serving as Incident 
Commander at major incidents for all hazard types; and administering 
comprehensive risk management programs. 

(B) Competency. A Fire Officer IV must demonstrate 
competency in appraising and evaluating departmental programs to en-
sure adherence to current laws and best practices; developing medium 
and long-range plans for organizations; and assuming a top-level lead-
ership role in both the organization and community. 

(13) [(10)] Fire Service Instructor I personnel. The follow-
ing general position description for Fire Service Instructor I personnel 
serves as a guide for anyone interested in understanding the qualifica-
tions, competencies, and tasks required of the Fire Service Instructor I 
operating in the State of Texas. It is ultimately the responsibility of an 
employer to define specific job descriptions within each jurisdiction. 

(A) Qualifications. In addition to successfully complet-
ing a Commission-approved course and achieving a passing score on 
the certification examination: must have the ability to deliver instruc-
tions effectively from a prepared lesson plan; the ability to use instruc-
tional aids and evaluation instruments; the ability to adapt to lesson 
plans to the unique requirements of both student and the jurisdictional 
authority; the ability to organize the learning environment to its maxi-
mum potential; the ability to meet the record-keeping requirements of 
the jurisdictional authority. 

(B) Competency. A Fire Service Instructor I must 
demonstrate competency in delivering instruction in an environment 
organized for efficient learning while meeting the record-keeping 
needs of the authority having jurisdiction, utilizing skills in accordance 
with the objectives in Chapter 8 of the Commission's Certification 
Curriculum Manual. 

(14) [(11)] Fire Service Instructor II personnel. The fol-
lowing general position description for Fire Service Instructor II per-
sonnel serves as a guide for anyone interested in understanding the 
qualifications, competencies, and tasks required of the Fire Service In-
structor II operating in the State of Texas. It is ultimately the respon-
sibility of an employer to define specific job descriptions within each 
jurisdiction. 

(A) Qualifications. In addition to successfully complet-
ing a Commission-approved course, achieving a passing score on the 
certification examination, and meeting the qualifications for Fire Ser-
vice Instructor I: the ability to develop individual lesson plans for a spe-
cific topic, including learning objectives, instructional aids, and eval-
uation instruments; the ability to schedule training sessions based on 
the overall training plan of the jurisdictional authority; the ability to 
supervise and coordinate the activities of other instructors. 

(B) Competency. A Fire Service Instructor II must 
demonstrate competency in developing individual lesson plans; sched-
uling training sessions; and supervising other instructors, utilizing 
skills in accordance with the objectives in Chapter 8 of the Commis-
sion's Certification Curriculum Manual. 

(15) [(12)] Fire Service Instructor III personnel. The fol-
lowing general position description for Fire Service Instructor III per-
sonnel serves as a guide for anyone interested in understanding the 
qualifications, competencies, and tasks required of the Fire Service In-
structor III operating in the State of Texas. It is ultimately the respon-
sibility of an employer to define specific job descriptions within each 
jurisdiction. 

(A) Qualifications. In addition to successfully complet-
ing a Commission-approved course, achieving a passing score on the 

certification examination, and meeting the qualifications for Fire Ser-
vice Instructor II: the ability to develop comprehensive training cur-
ricula and programs for use by single or multiple organizations; the 
ability to conduct organizational needs analysis; and the ability to de-
velop training goals and implementation strategies. 

(B) Competency. A Fire Service Instructor III must 
demonstrate competency in developing comprehensive training cur-
ricula and programs; conducting organizational needs analysis; and 
developing training goals and implementation strategies, utilizing 
skills in accordance with the objectives in Chapter 8 of the Commis-
sion's Certification Curriculum Manual. 

(16) Incident Safety Officer personnel. The following gen-
eral position description for Incident Safety Officer personnel serves as 
a guide for anyone interested in understanding the qualifications, com-
petencies, and tasks required of the Incident Safety Officer operating 
in the State of Texas. It is ultimately the responsibility of an employer 
to define specific job descriptions within each jurisdiction. 

(A) Qualifications. An Incident Safety Officer is an in-
dividual who has met the requirements of Fire Officer Level I spec-
ified in NFPA 1021, Standard for Fire Officer Professional Qualifi-
cations and Chapter 6 of NFPA 1521, Standard for Fire Department 
Safety Officer and has the knowledge, skill, and abilities to manage in-
cident scene safety. Typical Incident Safety Officer duties include risk 
and resource evaluation; hazard identification and communication; ac-
tion plan reviews; safety briefings; accident investigation; post incident 
analysis; and participation in safety committee activities. 

(B) Competency. An Incident Safety Officer must 
demonstrate competency in management of incident scene safety 
through a working knowledge of the various emergency operations as 
prescribed by the local jurisdiction; an understanding of building con-
struction; fire science and fire behavior; managing an organization's 
personnel accountability system; and incident scene rehabilitation 
methodology. 

(17) Basic Wildland Fire Protection Personnel. The fol-
lowing general position description for Basic Wildland Fire Protection 
personnel serves as a guide for anyone interested in understanding the 
qualifications, competencies, and tasks required of the Basic Wildland 
Fire Fighter operating in the State of Texas. It is ultimately the respon-
sibility of an employer to define specific job descriptions within each 
jurisdiction. 

(A) Qualifications. A Basic Wildland Fire Fighter is 
an individual who has met the requirements of Chapter 5 of NFPA 
1051, Standard for Wildland Fire Fighter Professional qualifications, 
and should demonstrate knowledge in: wildland fire behavior; fireline 
safety and use; limitations of personal protective equipment; fire shel-
ter use; fire suppression tactics and techniques in wildland settings; and 
have an understanding of the fire fighter's role within the local incident 
management system. 

(B) Competency. A Basic Wildland Fire Fighter must 
demonstrate competency in such areas as: maintaining personal pro-
tective equipment and assigned fire suppression tools and equipment; 
the ability to quickly prepare for a response when notified; recogniz-
ing hazards and unsafe situations in a wildland fire; securing a fire line; 
mopping up a fire area; and patrolling a fire area so as to ensure fire 
control. 

(18) Intermediate Wildland Fire Protection Personnel. The 
following general position description for Intermediate Wildland Fire 
Protection personnel serves as a guide for anyone interested in under-
standing the qualifications, competencies, and tasks required of the In-
termediate Wildland Fire Fighter operating in the State of Texas. It is 
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ultimately the responsibility of an employer to define specific job de-
scriptions within each jurisdiction. 

(A) Qualifications. In addition to the qualifications and 
competency for the Basic Wildland Fire Fighter, the Intermediate Wild-
land Fire Fighter is an individual who has met the requirements of 
Chapter 6 of NFPA 1051, Standard for Wildland Fire Fighter Profes-
sional qualifications, and should demonstrate knowledge in: basic map 
reading; use of a locating device such as a compass; radio procedures 
as adopted by the local jurisdiction; and record keeping. 

(B) Competency. An Intermediate Wildland Fire 
Fighter must demonstrate competency in such areas as: the ability to 
lead a team of fire fighters in the performance of assigned tasks while 
maintaining the safety of personnel; implementing appropriate fireline 
construction methods and other techniques for protection of exposed 
property; operation of water delivery equipment; securing an area of 
suspected fire origin and associated evidence; and serving as a lookout 
in a wildland fire. 

§421.5. Definitions. 

The following words and terms, when used in this standards manual, 
shall have the following meanings, unless the context clearly indicates 
otherwise. 

(1) Admission to employment--An entry level full-time 
employee of a local government entity in one of the categories of fire 
protection personnel. 

(2) Appointment--The designation or assignment of a per-
son to a discipline regulated by the Commission. The types of appoint-
ments are: 

(A) permanent appointment--the [The] designation or 
assignment of certified fire protection personnel or certified part time 
fire protection employees to a particular discipline (See Texas Govern-
ment Code, §419.032); and 

(B) probationary or temporary appointment--the [The] 
designation or assignment of an individual to a particular discipline, 
except for head of a fire department, for which the individual has passed 
the Commission's certification and has met the medical requirement of 
§423.1(c) [§423.1(b)] of this title (relating to Minimum Standards for 
Structure Fire Protection Personnel), if applicable, but has not yet been 
certified. (See Texas Government Code, §419.032.) 

(3) Approved training--Any training used for a higher level 
of certification must be approved by the Commission and assigned to 
either the A-List or the B-List. The training submission must be in a 
manner specified by the Commission and contain all information re-
quested by the Commission. The Commission will not grant credit 
twice for the same subject content or course. Inclusion on the A-List 
or B-List does not preclude the course approval process as stated else-
where in the Standards Manual. 

(4) Assigned/work--A fire protection personnel or a part-
time fire protection employee shall be considered "assigned/working" 
in a position, any time the individual is receiving compensation and 
performing the duties that are regulated by the [Texas] Commission 
[on Fire Protection] certification and has been permanently appointed, 
as defined in this section, to the particular discipline. 

(5) Assistant fire chief--The officer occupying the first po-
sition subordinate to the head of a fire department. 

(6) Auxiliary fire fighter--A volunteer fire fighter. 

(7) Benefits--Benefits shall include, but are not limited to, 
inclusion in group insurance plans (such as health, life, and disability) 

or pension plans, stipends, free water usage, and reimbursed travel ex-
penses (such as meals, mileage, and lodging). 

(8) Chief Training Officer--The individual, by whatever ti-
tle he or she may be called, who coordinates the activities of a certified 
training facility. 

(9) Class hour--Defined as not less than 50 minutes of in-
struction, also defined as a contact hour; a standard for certification of 
fire protection personnel. 

(10) Code--The official legislation creating the Commis-
sion. 

(11) College credits--Credits earned for studies satisfacto-
rily completed at an institution of higher education accredited by an 
agency recognized by the U.S. Secretary of Education and including 
National Fire Academy (NFA) open learning program colleges, or 
courses recommended for college credit by the American Council 
on Education (ACE) or delivered through the National Emergency 
Training Center (both EMI and NFA) programs. A course of study 
satisfactorily completed and identified on an official transcript from a 
college or in the ACE National Guide that is primarily related to Fire 
Service, Emergency Medicine, Emergency Management, or Public 
Administration is defined as applicable for Fire Science college credit, 
and is acceptable for higher levels of certification. A criminal justice 
course related to fire and or arson investigation that is satisfactorily 
completed and identified on an official transcript from a college or 
in the ACE National Guide may be used to qualify for Master Arson 
Investigator certification. 

(12) Commission--Texas Commission on Fire Protection. 

(13) Commission-recognized training--A curriculum or 
training program which carries written approval from the Commission, 
or credit hours that appear on an official transcript from an accredited 
college or university, or any fire service training received from a 
nationally recognized source, i.e., the National Fire Academy. 

(14) Compensation--Compensation is to include wages, 
salaries, and "per call" payments (for attending drills, meetings or 
answering emergencies). 

(15) Expired--Any certification that has not been renewed 
on or before the end of the certification period. 

(16) Federal fire fighter--A person as defined in the Texas 
Government Code, §419.084(h). 

(17) Fire chief--The head of a fire department. 

(18) Fire department--A department of a local government 
that is staffed by one or more fire protection personnel or part-time fire 
protection employees. 

(19) Fire protection personnel--Any person who is a per-
manent full-time employee of a fire department or governmental entity 
and who is appointed duties in one of the following categories/disci-
plines: fire suppression, fire inspection, fire and arson investigation, 
marine fire fighting, aircraft rescue fire fighting, fire training, fire ed-
ucation, fire administration and others employed in related positions 
necessarily or customarily appertaining thereto. 

(20) Fire suppression duties--Engaging in the controlling 
or extinguishment of a fire of any type or performing activities which 
are required for and directly related to the control and extinguishment 
of fires or standing by on the employer's premises or apparatus or 
nearby in a state of readiness to perform these duties. 

(21) Full-time--An officer or employee is considered full-
time if the employee works an average of 40 hours a week or averages 
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40 hours per week or more during a work cycle in a calendar year. 
For the purposes of this definition paid leave will be considered time 
worked. 

(22) Government entity--The local authority having juris-
diction as employer of full-time fire protection personnel in a state 
agency, incorporated city, village, town or county, education institu-
tion or political subdivision. 

(23) High school--A school accredited as a high school by 
the Texas Education Agency or equivalent accreditation agency from 
another jurisdiction. 

(24) Immediately dangerous to life or health (IDLH)--An 
atmosphere that poses an immediate threat to life, would cause irre-
versible adverse health effects, or would impair an individual's ability 
to escape from a dangerous atmosphere. 

(25) Incipient stage fire--A fire which is in the initial or be-
ginning stage and which can be controlled or extinguished by portable 
fire extinguishers, Class II standpipe or small hose systems without the 
need for protective clothing or breathing apparatus. 

(26) Interior structural fire fighting--The physical activity 
of fire suppression, rescue or both, inside of buildings or enclosed struc-
tures which are involved in a fire situation beyond the incipient stage. 
(See 29 CFR §1910.155.) 

(27) Lead instructor--An individual qualified as an instruc-
tor to deliver fire protection training. 

(28) Municipality--Any incorporated city, village, or town 
of this state and any county or political subdivision or district in this 
state. Municipal pertains to a municipality as [herein] defined in this 
section. 

(29) National Fire Academy semester credit hours--The 
number of hours credited for attendance of National Fire Academy 
courses is determined as recommended in the most recent edition of 
the "National Guide to Educational Credit for Training Programs," 
American Council on Education (ACE). 

(30) Non-self-serving affidavit--A sworn document exe-
cuted by someone other than the individual seeking certification. 

(31) Participating volunteer fire fighter--An individual who 
voluntarily seeks certification and regulation by the Commission under 
the Texas Government Code, Chapter 419, Subchapter D. 

(32) Participating volunteer fire service organization--A 
fire department that voluntarily seeks regulation by the Commission 
under the Texas Government Code, Chapter 419, Subchapter D. 

(33) Part-time fire protection employee--An individual 
who is appointed as a part-time fire protection employee and who 
receives compensation, including benefits and reimbursement for 
expenses. A part-time fire protection employee is not full-time as 
defined in this section. 

(34) Personal alert safety system (PASS)--Devices that are 
certified as being compliant with NFPA 1982, and that automatically 
activates an alarm signal (which can also be manually activated) to alert 
and assist others in locating a fire fighter or emergency services person 
who is in danger. 

(35) Political subdivision--A political subdivision of the 
State of Texas that includes, but is not limited to the following: 

(A) city; 

(B) county; 

(C) school district; 

(D) junior college district; 

(E) levee improvement district; 

(F) drainage district; 

(G) irrigation district; 

(H) water improvement district; 

(I) water control and improvement district; 

(J) water control and preservation district; 

(K) freshwater supply district; 

(L) navigation district; 

(M) conservation and reclamation district; 

(N) soil conservation district; 

(O) communication district; 

(P) public health district; 

(Q) river authority; 

(R) municipal utility district; 

(S) transit authority; 

(T) hospital district; 

(U) emergency services district; 

(V) rural fire prevention district; and 

(W) any other governmental entity that: [embraces a 
geographical area with a defined boundary;] 

(i) embraces a geographical area with a defined 
boundary; 

(ii) exists for the purpose of discharging functions 
of the government; and 

(iii) possesses authority for subordinate self-govern-
ment through officers selected by it. 

(36) Reciprocity for IFSAC seals--Valid documentation of 
accreditation from the International Fire Service Accreditation Con-
gress used for Commission [TCFP] certification may only be used for 
obtaining an initial certification. 

(37) Recognition of training--A document issued by the 
Commission stating that an individual has completed the training re-
quirements of a specific phase level of the Basic Fire Suppression Cur-
riculum. 

(38) School--Any school, college, university, academy, or 
local training program which offers fire service training and included 
within its meaning the combination of course curriculum, instructors, 
and facilities. 

(39) Structural fire protection personnel--Any person who 
is a permanent full-time employee of a government entity who engages 
in fire fighting activities involving structures and may perform other 
emergency activities typically associated with fire fighting activities 
such as rescue, emergency medical response, confined space rescue, 
hazardous materials response, and wildland fire fighting. 

(40) Trainee--An individual who is participating in a Com-
mission approved training program. 

(41) Volunteer fire protection personnel--Any person who 
has met the requirements for membership in a volunteer fire service or-
ganization, who is assigned duties in one of the following categories: 
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fire suppression, fire inspection, fire and arson investigation, marine 
fire fighting, aircraft rescue fire fighting, fire training, fire education, 
fire administration and others in related positions necessarily or cus-
tomarily appertaining thereto. 

(42) Volunteer fire service organization--A volunteer fire 
department or organization not under mandatory regulation by the 
[Texas] Commission [on Fire Protection]. 

(43) Years of experience--For purposes of higher levels of 
certification or fire service instructor certification: 

(A) Except as provided in subparagraph (B) of this 
paragraph, years of experience is defined as full years of full-time, 
part-time or volunteer fire service while holding: 

(i) a [Texas] Commission [on Fire Protection] certi-
fication as a full-time, or part-time employee of a government entity, a 
member in a volunteer fire service organization, and/or an employee of 
a regulated non-governmental fire department; or 

(ii) a State Firemen's and Fire Marshals' Association 
advanced fire fighter certification and have successfully completed, as 
a minimum, the requirements for an Emergency Care Attendant (ECA) 
as specified by the Department of State Health Services (DSHS), or its 
successor agency, or its equivalent; or 

(iii) an equivalent certification as a full-time fire pro-
tection personnel of a governmental entity from another jurisdiction, 
including the military, or while a member in a volunteer fire service 
organization from another jurisdiction, and have, as a minimum, the 
requirements for an ECA [Emergency Care Attendant (ECA)] as spec-
ified by DSHS [the Department of State Health Services (DSHS)], or 
its successor agency, or its equivalent; or 

(iv) for fire service instructor eligibility only, a State 
Firemen's and Fire Marshals' Association Level II Instructor Certifi-
cation, received prior to June 1, 2008 or Instructor I received on or 
after June 1, 2008 or an equivalent instructor certification from DSHS 
[the Texas Department of State Health Services (DSHS)] or the Texas 
Commission on Law Enforcement Officer Standards and Education 
(TCLEOSE). Documentation of at least three years of experience as 
a volunteer in the fire service shall be in the form of a non self-serving 
sworn affidavit. 

(B) For fire service personnel certified as required in 
subparagraph (A) of this paragraph on or before October 31, 1998, 
years of experience includes the time from the date of employment or 
membership to date of certification not to exceed one year. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302052 
Tim Rutland 
Interim Executive Director 
Texas Commission on Fire Protection 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 936-3813 

CHAPTER 427. TRAINING FACILITY 
CERTIFICATION 

SUBCHAPTER C. TRAINING PROGRAMS 
FOR ON-SITE AND DISTANCE TRAINING 
PROVIDERS 
37 TAC §427.307 
The Texas Commission on Fire Protection (the commission) pro-
poses amendments to Chapter 427, Training Facility Certifica-
tion, Subchapter C, Training Programs for On-Site and Distance 
Training Providers, §427.307, concerning On-site and Distance 
Training Provider Staff Requirements. 

The purpose of the proposed amendments is to clarify the mini-
mum level of Fire Service Instructor certification required to be a 
lead instructor for teaching a certification course in all disciplines 
except Basic and Intermediate Wildland Fire Protection. 

Tim Rutland, Interim Executive Director, has determined that for 
each year of the first five-year period the proposed amendments 
are in effect, there will be no fiscal impact on state or local gov-
ernments. 

Mr. Rutland has also determined that for each year of the first five 
years the proposed amendments are in effect, the public benefit 
from the passage is more clear and concise rules regarding the 
requirements to obtain certification as a Fire Service Instructor 
I. There will be no effect on micro businesses, small businesses 
or persons required to comply with the amended section as pro-
posed; therefore, no regular flexibility analysis is required. 

Comments regarding the proposed amendments may be sub-
mitted, in writing, within 30 days following the publication of this 
notice in the Texas Register to Tim Rutland, Interim Executive 
Director, Texas Commission on Fire Protection, P.O. Box 2286, 
Austin, Texas 78768 or e-mailed to info@tcfp.texas.gov. Com-
ments will be reviewed and discussed at a future commission 
meeting. 

The amendments are proposed under Texas Government Code, 
Chapter 419, §419.008, which provides the commission the au-
thority to propose rules for the administration of its powers and 
duties; and §419.028, which provides the commission the au-
thority to certify persons as qualified fire protection personnel 
instructors. 

The proposed amendments implement Texas Government Code 
§419.008 and §419.028. 

§427.307. On-site and Distance Training Provider Staff Require-
ments. 

(a) The chief training officer of a training facility, as a mini-
mum, must possess Fire Service Instructor III certification. 

(b) All training instructors (except guest instructors) must pos-
sess fire instructor certification. The instructor(s) must be certified in 
the applicable discipline or be approved by the commission to instruct 
in the applicable subject. 

(c) The lead instructor, as a minimum, shall possess a Fire Ser-
vice Instructor II certification and must be certified by the commission 
in the applicable discipline, except as stated in subsections (h)(2) and 
(i)(2) of this section. 

(d) Guest instructors are not required to be certified as instruc-
tors. A guest instructor is defined as an individual with special knowl-
edge, skill, and expertise in a specific subject area who has the ability to 
enhance the effectiveness of the training. Guest instructors shall teach 
under the endorsement of the lead instructor. 
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(e) In order to teach fire officer certification courses, an indi-
vidual who does not meet the requirements of subsection (a) or (c) of 
this section, shall possess a minimum of a bachelor's degree in man-
agement or its equivalent. 

(f) In order to teach an instructor certification training course 
for Fire Service Instructor I, an individual must hold one of the follow-
ing three qualifications: 

(1) Hold a Fire Service Instructor II or higher; or 

(2) A Bachelor's degree with the following: 

(A) As a minimum, a minor in education; and 

(B) Three years of teaching experience in a fire depart-
ment, department of a state agency, educational institution, or political 
subdivision of the state, during which time the individual taught a min-
imum of 200 class hours; or 

(3) An Associate's degree with the following: 

(A) twelve semester hours of education instructional 
courses; and 

(B) five years of teaching experience in a fire depart-
ment, department of a state agency, educational institution, or political 
subdivision of the state, during which time the individual taught a min-
imum of 400 class hours. 

(g) In order to teach an instructor certification training course 
for Fire Service Instructor II or III, an individual must hold one of the 
following three qualifications: 

(1) Hold a Fire Service Instructor III; or 

(2) A Bachelor's degree with the following: 

(A) As a minimum, a minor in education; and 

(B) Three years of teaching experience in a fire depart-
ment, department of a state agency, educational institution, or political 
subdivision of the state, during which time the individual taught a min-
imum of 200 class hours; or 

(3) An Associate's degree with the following: 

(A) twelve semester hours of education instructional 
courses; and 

(B) five years of teaching experience in a fire depart-
ment, department of a state agency, educational institution, or political 
subdivision of the state, during which time the individual taught a min-
imum of 400 class hours. 

(h) In order to teach a certification course for Basic Wildland 
Fire Protection: 

(1) The unit instructor must hold Basic Wildland Fire Pro-
tection certification and a Texas Commission on Fire Protection In-
structor I certification. 

(2) The lead instructor must hold Intermediate Wildland 
Fire Protection certification and a Texas Commission on Fire Protec-
tion Instructor I certification. 

(3) The lead instructor must be present in any class being 
taught. 

(i) In order to teach a certification course for Intermediate 
Wildland Fire Protection: 

(1) The unit instructor must hold an Intermediate Wildland 
Fire Protection certification and a Texas Commission on Fire Protection 
Instructor I certification. 

(2) The lead instructor must hold an Intermediate Wildland 
Fire Protection certification and a Texas Commission on Fire Protection 
Instructor I certification. 

(3) The lead instructor must be present in any class being 
taught. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302053 
Tim Rutland 
Interim Executive Director 
Texas Commission on Fire Protection 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 936-3813 

CHAPTER 437. FEES 
37 TAC §437.13 
The Texas Commission on Fire Protection (the commission) pro-
poses amendments to Chapter 437, Fees, §437.13, concerning 
Processing Fees for Test Application. 

The purpose of the proposed amendment is to assess a non-
refundable late fee of one half the amount of the invoice total 
for a certified training provider whose invoice for test application 
is 61 to 90 days late. A non-refundable late fee equal to the 
amount shown on the invoice will be assessed for any payment 
postmarked more than 90 days after the invoice date. 

Tim Rutland, Interim Executive Director, has determined that for 
each year of the first five-year period the proposed amendment 
is in effect, there will be no fiscal impact on state or local govern-
ments. 

Mr. Rutland has also determined that for each year of the first 
five years the proposed amendment is in effect, the public ben-
efit from the passage is more clear and concise rules regarding 
the requirements of a certified training provider who has been in-
voiced or billed for test applications on behalf of the students in a 
training class. There will be no effect on micro businesses, small 
businesses or persons required to comply with the amended sec-
tion as proposed; therefore, no regular flexibility analysis is re-
quired. 

Comments regarding the proposed amendments may be sub-
mitted, in writing, within 30 days following the publication of this 
notice in the Texas Register to Tim Rutland, Interim Executive 
Director, Texas Commission on Fire Protection, P.O. Box 2286, 
Austin, Texas 78768 or e-mailed to info@tcfp.texas.gov. Com-
ments will be reviewed and discussed at a future commission 
meeting. 

The amendments are proposed under Texas Government Code, 
Chapter 419, §419.008, which provides the commission the au-
thority to propose rules for the administration of its powers and 
duties; and §419.026, which provides the commission the au-
thority to set and collect a fee for each examination given to fire 
protection personnel. 

The proposed amendments implement Texas Government Code 
§419.008 and §419.026. 
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§437.13. Processing Fees for Test Application. 
(a) A non-refundable application processing fee of $85 shall 

be charged for each examination. 

(b) Fees will be paid in advance with the application or the 
certified [provider of] training provider may be invoiced or billed if 
previous arrangements have been approved by the commission in writ-
ing via mail, e-mail or fax [made with the Commission]. 

(1) Any payment postmarked from 61 to 90 days after the 
invoice date will cause the provider of training to be assessed a non-re-
fundable late fee of one half the amount shown on the invoice. This 
late fee is in addition to the amount shown on the invoice for test ap-
plication processing fees. 

(2) Any payment postmarked more than 90 days after the 
invoice date will cause the provider of training to be assessed a non-
refundable late fee in an amount equal to the amount shown on the 
invoice. This late fee is in addition to the amount shown on the invoice 
for test application processing fees. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302054 
Tim Rutland 
Interim Executive Director 
Texas Commission on Fire Protection 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 936-3813 

CHAPTER 439. EXAMINATIONS FOR 
CERTIFICATION 
SUBCHAPTER A. EXAMINATIONS FOR 
ON-SITE DELIVERY TRAINING 
37 TAC §§439.1, 439.5, 439.19 
The Texas Commission on Fire Protection (the commission) pro-
poses amendments to Chapter 439, Examinations for Certifica-
tion, Subchapter A, Examinations for On-Site Delivery Training, 
§439.1, concerning Requirements--General; §439.5, concern-
ing Procedures; and §439.19, concerning Number of Test Ques-
tions. 

The purpose of the proposed amendments is to make grammat-
ical changes, delete obsolete language, and provide clear and 
concise rules regarding procedures for conducting examinations 
and assessing a late fee when payments are received late. 

Tim Rutland, Interim Executive Director, has determined that for 
each year of the first five-year period the proposed amendments 
are in effect, there will be no fiscal impact on state or local gov-
ernments. 

Mr. Rutland has also determined that for each year of the first 
five years the proposed amendments are in effect, the public 
benefit from the passages is more clear and concise rules re-
garding procedures for payment of examination fees and conse-
quences of late payments. There will be no effect on micro busi-
nesses, small businesses or persons required to comply with the 
amended sections as proposed; therefore, no regular flexibility 
analysis is required. 

Comments regarding the proposed amendments may be sub-
mitted, in writing, within 30 days following the publication of this 
notice in the Texas Register to Tim Rutland, Interim Executive 
Director, Texas Commission on Fire Protection, P.O. Box 2286, 
Austin, Texas 78768 or e-mailed to info@tcfp.texas.gov. Com-
ments will be reviewed and discussed at a future commission 
meeting. 

The amendments are proposed under Texas Government Code, 
Chapter 419, §419.008, which provides the commission the au-
thority to propose rules for the administration of its powers and 
duties; and §419.026, which provides the commission the au-
thority to set and collect a fee for each examination given to fire 
protection personnel. 

The proposed amendments implement Texas Government Code 
§419.008 and §419.026. 

§439.1. Requirements--General. 

(a) The administration of examinations for certification, in-
cluding performance skill evaluations, shall be conducted in compli-
ance with the commission [Commission] and International Fire Ser-
vice Accreditation Congress (IFSAC) regulations. It is incumbent upon 
commission [Commission] staff, committee members, training officers 
and field examiners to maintain the integrity of any state examination 
(or portion thereof) for which they are responsible. 

(b) Exams will be based on curricula as currently adopted in 
the commission's [Commission's] Certification Curriculum Manual. 

(c) Commission examinations that receive a passing grade 
shall expire two years from the date of the examination. 

(d) The commission [Commission] shall prescribe the content 
of any certification examination that tests the knowledge and/or skill of 
the examinee concerning the discipline addressed by the examination. 

(1) An examination based on Chapter 1, "Basic Fire 
Suppression Curriculum" as identified in the Certification Curriculum 
Manual may consist of four sections: Fire Fighter I, Fire Fighter II, 
First Responder Awareness, and First Responder Operations. 

(2) An examination based on Chapter 4, "Basic Fire In-
spector Curriculum" as identified in the Certification Curriculum Man-
ual may consist of three sections: Inspector I, Inspector II, and Plan 
Examiner I. 

(3) An examination based on the applicable chapters for 
"Basic Fire Suppression Curriculum" and "Wildland Fire Protection 
Curriculum" in the Certification Curriculum Manual shall consist of 
five sections: Fire Fighter I, Fire Fighter II, First Responder Aware-
ness, First Responder Operations, and Intermediate Wildland Fire Pro-
tection. 

(4) All other state examinations consist of only one section. 

[(5) The Head of Department examination will be based on 
NFPA 1021, Chapter 7.] 

(e) The individual who fails to pass a commission 
[Commission] examination for state certification will be given one 
additional opportunity to pass the examination or section thereof. This 
opportunity must be exercised within 180 days after the date of the 
first failure. An individual who passes the applicable state certification 
examination but fails to pass a section thereof for an IFSAC seal(s) will 
be given one additional opportunity to pass the section thereof. This 
opportunity must be exercised within two years after the date of the 
first attempt. An examinee who fails to pass the examination within 
the required time may not sit for the same examination again until the 
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examinee has re-qualified by repeating the curriculum applicable to 
that examination. 

(f) An individual may obtain a new certificate in a discipline 
which was previously held by passing a commission [Commission] 
proficiency examination. 

(g) If an individual who has never held certification in a dis-
cipline defined in §421.5 of this title (relating to Definitions), seeks 
certification in that discipline, the individual shall complete all certifi-
cation requirements. 

(h) If an individual completes an approved training program 
that has been evaluated and deemed equivalent to a certification cur-
riculum approved by the commission [Commission], such as an out-of-
state or military training program or a training program administered 
by the State Firemen's and Fire Marshals' Association of Texas, the in-
dividual must pass a commission [Commission] examination for certi-
fication status and meet any other certification requirements in order to 
become eligible for certification by the commission [Commission] as 
fire protection personnel. 

(i) An individual or entity may petition the commission 
[Commission] for a waiver of the examination required by this sec-
tion if the person's certificate expired because of the individual's or 
employing entity's good faith clerical error, or expired as a result of 
termination of the person's employment where the person has been 
restored to employment through a disciplinary procedure or a court 
action. All required renewal fees including applicable late fees and all 
required continuing education must be submitted before the waiver 
request may be considered. 

(1) Applicants claiming good faith clerical error must sub-
mit a sworn statement together with any supporting documentation that 
evidences the applicant's good faith efforts to comply with commission 
[Commission] renewal requirements and that failure to comply was due 
to circumstances beyond the control of the applicant. 

(2) Applicants claiming restoration to employment as a re-
sult of a disciplinary or court action must submit a certified copy of the 
order, ruling or agreement restoring the applicant to employment. 

§439.5. Procedures. 

(a) Procedures for conducting examinations are determined by 
the commission [Commission]. 

(b) All application processing fees due to the commission 
[Commission] must be paid in a timely manner. Late payments shall 
be assessed a late fee in accordance with §437.13 of this title (relating 
to Processing Fees for Test Application). 

(c) Each examination must be administered by a lead exam-
iner. 

(d) The lead examiner must: 

(1) ensure that the tests remain secure and that the exami-
nation is conducted under conditions warranting honest results; 

(2) monitor the examination while in progress; 

(3) control entrance to and exit from the test site; 

(4) assign or re-assign seating; and 

(5) bar admission to or dismiss any examinee who fails to 
comply with any of the applicable provisions of this chapter. 

(e) All official grading and notification must come from the 
commission [Commission] or its designee. The preliminary test results 
shall be made available within seven (7) business days after completion 
of the examination. 

§439.19. Number of Test Questions. 

(a) Each examination may have two types of questions: pilot 
and active. Pilot questions are new questions placed on the examination 
for statistical purposes only. These questions do not count against an 
examinee if answered incorrectly. 

(b) The number of questions on the state examination will be 
based upon the number of recommended hours in the particular cur-
riculum or section being tested. The standard is outlined below: 
Figure: 37 TAC §439.19(b) (No change.) 

[(c) The Head of Department examination will consist of 50 
active questions, with the option of adding up to five pilot questions, 
for a maximum time allotment of one hour.] 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302057 
Tim Rutland 
Interim Executive Director 
Texas Commission on Fire Protection 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 936-3813 

♦ ♦ ♦ 

CHAPTER 449. HEAD OF A FIRE 
DEPARTMENT 
37 TAC §449.3, §449.5 
The Texas Commission on Fire Protection (the commission) 
proposes amendments to Chapter 449, Head of a Fire Depart-
ment, §449.3, concerning Minimum Standards for Certification 
as Head of a Suppression Fire Department; and §449.5, 
concerning Minimum Standards for Certification as Head of a 
Prevention Only Department. 

The purpose of the proposed amendments is to provide clear 
and concise rules as to procedures that must be followed for ap-
plicants who seek the commission's Head of a Fire Department 
certification. 

Tim Rutland, Interim Executive Director, has determined that for 
each year of the first five-year period the proposed amendments 
are in effect, there will be no fiscal impact on state or local gov-
ernments. 

Mr. Rutland has also determined that for each year of the first five 
years the proposed amendments are in effect, the public benefit 
from the passage is a more clear and concise set of rules re-
garding certification as Head of a Fire Department. There will be 
no effect on micro businesses, small businesses or persons re-
quired to comply with the amended sections as proposed; there-
fore, no regular flexibility analysis is required. 

Comments regarding the proposed amendments may be sub-
mitted, in writing, within 30 days following the publication of this 
notice in the Texas Register to Tim Rutland, Interim Executive 
Director, Texas Commission on Fire Protection, P.O. Box 2286, 
Austin, Texas 78768 or e-mailed to info@tcfp.texas.gov. Com-
ments will be reviewed and discussed at a future commission 
meeting. 
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The amendments are proposed under Texas Government Code, 
Chapter 419, §419.008, which provides the commission the au-
thority to propose rules for the administration of its powers and 
duties; and §419.032, which provides the commission the au-
thority to adopt rules regarding qualifications and competencies 
for appointment of fire protection personnel. 

The proposed amendments implement Texas Government Code 
§419.008 and §419.032. 

§449.3. Minimum Standards for Certification as Head of a Suppres-
sion Fire Department. 

(a) Applicants for Head of a Fire Department certification 
must complete the following requirements: 

(1) must be appointed as head of a fire department; and 

(2) complete the Standards Review Assignment for Head 
of a Fire Department identified in the applicable chapter [Chapter 11] 
of the Curriculum Manual; and 

(3) meet [arrange a meeting] with a Texas Commission on 
Fire Protection Compliance Section representative [Officer] for review 
and approval of the Standards Review Assignment; and 

(4) attend at least one Texas Commission on Fire Protec-
tion regularly scheduled commission meeting or one regularly sched-
uled fire fighter advisory committee meeting in the first year of appoint-
ment; and 

(5) hold a certification as a fire protection personnel in any 
discipline that has a commission approved curriculum that requires 
structural fire protection personnel certification and five years expe-
rience in a full-time fire suppression position; or 

(6) an individual from another jurisdiction who possesses 
valid documentation of accreditation from the International Fire Ser-
vice Accreditation Congress that is deemed equivalent to the commis-
sion's approved basic fire suppression curriculum and provide docu-
mentation in the form of a sworn nonself serving affidavit of five years 
experience in a full-time fire suppression position; or 

(7) provide documentation in the form of a nonself serv-
ing sworn affidavit of ten years experience as an employee of a local 
governmental entity in a full-time structural fire protection personnel 
position in a jurisdiction other than Texas; or 

(8) provide documentation in the form of a sworn nonself 
serving affidavit of ten years of experience as a certified structural part-
time fire protection employee; or 

(9) provide documentation in the form of a sworn nonself 
serving affidavit of ten years experience as an active volunteer fire 
fighter in one or more volunteer fire departments that meet the require-
ments of subsection (b) of this section. 

(b) The ten years of volunteer service must include documen-
tation of attendance at 40% of the drills for each year and attendance of 
at least 25% of a department's emergencies in a calendar year while a 
member of a volunteer fire department or departments with 10 or more 
active members that conducts a minimum of 48 hours of drills in a cal-
endar year. 

(c) Individuals certified as the head of a fire department must 
meet the continuing education requirement as provided for in Chapter 
441 of this title (relating to Continuing Education). 

(d) An individual certified as head of a fire department under 
this section may engage in fire fighting activities only as the head of a 
fire department. These activities include incident command, direction 

of fire fighting activities or other emergency activities typically associ-
ated with fire fighting duties, i.e. rescue, confined space and hazardous 
materials response. 

§449.5. Minimum Standards for Certification as Head of a Preven-
tion Only Department. 

(a) Applicants for Head of a Fire Department certification 
must complete the following requirements: 

(1) must be appointed as head of a fire department; and 

(2) complete the Standards Review Assignment for Head 
of a Fire Department identified in the applicable chapter [Chapter 11] 
of the Curriculum Manual; and 

(3) meet [arrange a meeting] with a Texas Commission on 
Fire Protection Compliance Section representative [Officer] for review 
and approval of the Standards Review Assignment; and 

(4) attend at least one Texas Commission on Fire Protec-
tion regularly scheduled commission meeting or one regularly sched-
uled fire fighter advisory committee meeting in the first year of appoint-
ment; and 

(5) hold a certification as a fire inspector, fire investigator, 
or arson investigator and have five years of full-time experience in fire 
prevention activities; or 

(6) an individual from another jurisdiction who possesses 
valid documentation of accreditation from the International Fire Ser-
vice Accreditation Congress that is deemed equivalent to the commis-
sion's approved basic arson investigator, fire investigator or fire inspec-
tor curriculum and provide documentation in the form of a sworn non-
self serving affidavit of five years experience in a full-time fire preven-
tion position; or 

(7) provide documentation in the form of a sworn nonself 
serving affidavit of ten years experience as an employee of a local gov-
ernmental entity in a full-time fire inspector, fire investigator, or arson 
investigator position in a jurisdiction other than Texas; or 

(8) provide documentation in the form of a sworn nonself 
serving affidavit of ten years experience as a certified fire investigator, 
fire inspector or arson investigator as a part-time fire prevention em-
ployee; or 

(9) provide documentation in the form of a sworn nonself 
serving affidavit of ten years experience as an active volunteer fire in-
spector, fire investigator, or arson investigator with ten years experi-
ence in fire prevention. 

(b) Individuals certified as the head of a fire department under 
this section must meet the continuing education requirement as pro-
vided for in Chapter 441 of this title (relating to Continuing Education). 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302055 
Tim Rutland 
Interim Executive Director 
Texas Commission on Fire Protection 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 936-3813 
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CHAPTER 457. MINIMUM STANDARDS FOR 
INCIDENT SAFETY OFFICER CERTIFICATION 
37 TAC §457.5 
The Texas Commission on Fire Protection (the commission) pro-
poses amendments to Chapter 457, Minimum Standards for In-
cident Safety Officer Certification, §457.5, concerning Examina-
tion Requirements. 

The purpose of the proposed amendment is to provide clear and 
concise rules letting individuals know that in order to be permit-
ted to take the commission examination for Incident Safety Offi-
cer they will have to document Fire Officer I certification from the 
commission or the equivalent IFSAC seal and complete a com-
mission approved Incident Safety Officer curriculum. 

Tim Rutland, Interim Executive Director, has determined that for 
each year of the first five-year period the proposed amendment 
is in effect, there will be no fiscal impact on state or local govern-
ments. 

Mr. Rutland has also determined that for each year of the first 
five years the proposed amendment is in effect, the public ben-
efit from the passage is more clear and concise rules regarding 
the requirements of Incident Safety Officer certification. There 
will be no effect on micro businesses, small businesses or per-
sons required to comply with the amended section as proposed; 
therefore, no regular flexibility analysis is required. 

Comments regarding the proposed amendments may be sub-
mitted, in writing, within 30 days following the publication of this 
notice in the Texas Register to Tim Rutland, Interim Executive 
Director, Texas Commission on Fire Protection, P.O. Box 2286, 
Austin, Texas 78768 or e-mailed to info@tcfp.texas.gov. Com-
ments will be reviewed and discussed at a future commission 
meeting. 

The amendments are proposed under Texas Government Code, 
Chapter 419, §419.008, which provides the commission the au-
thority to propose rules for the administration of its powers and 
duties; and §419.032, which provides the commission the au-
thority to adopt rules regarding qualifications and competencies 
for the appointment of fire protection personnel. 

The proposed amendments implement Texas Government Code 
§419.008 and §419.032. 

§457.5. Examination Requirements. 

(a) Examination requirements of Chapter 439 of this title (re-
lating to Examinations for Certification) must be met in order to receive 
an Incident Safety Officer certification, unless otherwise specified in 
this chapter. 

(b) Individuals will be permitted to take the commission ex-
amination for Incident Safety Officer certification by documenting Fire 
Officer I certification through the commission or the equivalent IFSAC 
seal, and completing a commission approved Incident Safety Officer 
curriculum. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302056 

Tim Rutland 
Interim Executive Director 
Texas Commission on Fire Protection 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 936-3813 

TITLE 43. TRANSPORTATION 

PART 10. TEXAS DEPARTMENT OF 
MOTOR VEHICLES 

CHAPTER 215. MOTOR VEHICLE 
DISTRIBUTION 
SUBCHAPTER E. GENERAL DISTINGUISH-
ING NUMBERS 
43 TAC §215.158 
The Texas Department of Motor Vehicles (department) proposes 
amendments to Chapter 215, Subchapter E, §215.158, General 
Requirements and Allocation of Internet-down Tag Numbers. 

EXPLANATION OF PROPOSED AMENDMENTS 

The amendments proposed in this rulemaking will increase the 
allocation of preprinted tags with Internet-down numbers that 
may be used by a dealer or dealership. The amendments are 
proposed to meet the needs of Texas' motor vehicle dealers so 
that dealer and dealership operations are not hindered. Amend-
ments are also proposed throughout the section to provide clarity 
of the requirements and to reflect actual operations of the elec-
tronic system. 

Amendments to §215.158(a) are proposed to make the provi-
sions easier to understand and to clarify the requirements re-
garding the preprinted tags. 

Amendments to §215.158(b) are proposed to make the provi-
sions easier to understand and to provide clarity regarding the 
replacement of tags with Internet-down numbers. A dealer may 
preprint an additional tag either when a dealer uses a preprinted 
tag and thereafter enters the data into the system or when a 
tag expires. The subsection continues to allow each dealer or 
dealership to preprint tags, up to the maximum number of tags 
allowed under §215.158(c). 

Amendments proposed to §215.158(c) increase the number of 
tags with Internet-down numbers that a dealer may preprint. The 
existing subsection is applicable to established dealers and al-
lows for a number of tags to be created that is equal to the greater 
of three or 1/52 of the dealer's total annual sales. The amend-
ments proposed to §215.158(c) will provide the number of allo-
cated tags to any dealer, whether newly licensed or established. 
The amendments proposed to §215.158(c) allow for a number 
of preprinted tags equal to thirty, 1/52 of the dealer's total annual 
sales, or the number the department previously allotted to the 
dealer, whichever is greatest. 

Amendments to §215.158(d) are proposed to delete the existing 
subsection. Section §215.158(d) is no longer needed because 
the number of tags allocated under §215.158(c), as proposed, 
applies to both an established and to a newly licensed dealer. 

Amendments to §215.158(e) are proposed to delete the exist-
ing subsection. Section 215.158(e) is no longer needed for ad-
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dressing a dealer that is classified as a new dealer due to a 
buy-sell agreement or due to a relocation, because the num-
ber of tags allocated under §215.158(c), as proposed, applies 
to both an established and to a newly licensed dealer. The num-
ber of tags allocated to a dealer is proposed to be determined 
under §215.158(c). 

Because existing §215.158(d) and §215.158(e) are proposed 
to be deleted, amendments are proposed such that existing 
§215.158(f) will become new §215.158(d). For consistency with 
Transportation Code §503.0631, additional amendments are 
proposed to make the provisions easier to understand and to 
clarify that the director of the Vehicle Titles and Registration 
Division of the department, or that director's delegate, may 
increase the number of tags allocated to a dealer, upon a 
showing of good cause. 

FISCAL NOTE 

Linda Flores, Chief Financial Officer, has determined that for 
each of the first five years the amendments as proposed are in 
effect, there will be no fiscal implications for state or local govern-
ments as a result of enforcing or administering the amendments. 

Mr. Bill Harbeson, Interim Director of the Motor Vehicle Divi-
sion, has certified that there will be no significant impact on local 
economies or overall employment as a result of enforcing or ad-
ministering the amendments. 

PUBLIC BENEFIT AND COST 

Mr. Bill Harbeson has also determined that for each year of the 
first five years the section is in effect, the public benefit antici-
pated as a result of enforcing or administering the amendments 
will be to meet the needs of Texas' motor vehicle dealers, al-
lowing greater flexibility of dealer and dealership operations in 
accessing and utilizing the e-Tag system, as required by law. 
There are no anticipated economic costs for persons required to 
comply with the section as proposed. There will be no adverse 
economic effect on small businesses or individuals. 

SUBMITTAL OF COMMENTS 

Written comments on the proposed amendments may be sub-
mitted to Michelle Lingo, Staff Attorney, Motor Vehicle Division 
by email to MVD_Exchange@TxDMV.gov. Please write "Alloca-
tion Internet-down Tag Numbers" in the subject line of the email. 
Although we strongly encourage all comments to be submitted 
in electronic format through the referenced email address, com-
ments may also be submitted by writing to Texas Department of 
Motor Vehicles, Attention: Motor Vehicle Division-Allocation In-
ternet-down Tag Numbers, 4000 Jackson Avenue, Austin, Texas 
78731. The deadline for receipt of comments is 5:00 p.m. on 
July 8, 2013. 

STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§503.002; and Transportation Code, §1002.001; which provide 
the Board of the Texas Department of Motor Vehicles with the 
authority to establish rules for the conduct of the work of the 
department; and under Transportation Code, §503.0631(e), 
which authorizes the department to adopt rules and prescribe 
procedures necessary to implement the requirements of the 
buyer's temporary tag database. 

CROSS REFERENCE TO STATUTE 

Transportation Code §503.0631. 

§215.158. General Requirements and Allocation of Internet-down 
Tag Numbers. 

(a) Preprinted tags with [Advance] Internet-down numbers 
shall be kept in a [locked,] secure place. The dealer is responsible 
for the safekeeping of those tags [numbers] and shall report any loss, 
theft, or destruction of those tags [numbers] to the department within 
24 hours of the time of the loss, theft, or destruction [an event]. 

(b) Tags with [Advance] Internet-down numbers may be used 
up to 12 months after the date of issuance of the tag from the database. 
A dealer may create replacement tags with Internet-down numbers, up 
to the maximum allowed, when: [As a dealer uses the Internet-down 
numbers, or the numbers expire, a dealer at any time may download ad-
ditional Internet-down advance numbers up to the maximum allowed.] 

(1) a dealer uses one or more tags with Internet-down num-
bers and then enters the data into the system, after access to the system 
is again available; or 

(2) a tag with an Internet-down number expires. 

(c) The number of tags with Internet-down [advance] numbers 
a dealer may create [download] is equal to the greatest [greater] of: 

(1) the number of tags previously allotted by the depart-
ment to the dealer; 

(2) thirty; [three] or 

(3) 1/52 of the dealer's total annual sales. 

[(d) A new license applicant will be allotted a predetermined 
number of Internet-down advance numbers during the first license term 
in accordance with the following schedule:] 

[(1) franchised motor vehicle dealer - 25;] 

[(2) franchised motorcycle dealer - 10;] 

[(3) independent motor vehicle dealer - 3;] 

[(4) independent motorcycle dealer - 3;] 

[(5) franchised or independent travel trailer dealer - 3;] 

[(6) utility trailer or semi-trailer dealer - 3; and] 

[(7) independent mobility vehicle dealer - 3.] 

[(e) A newly licensed dealer with a previous license status is 
not subject to the initial allotment limits described in subsection (d) 
of this section and may rely on that previous license status to obtain 
advance Internet-down numbers if it is:] 

[(1) a franchised dealership that has been subject to a buy-
sell agreement, regardless of a change in the entity or ownership; or] 

[(2) any type of dealer that relocates and has been licensed 
for a period of one year or longer.] 

(d) [(f)] For good cause shown, a dealer may obtain more than 
the [maximum] number of tags described in subsection (c) of this sec-
tion [Internet-down numbers for the first license term]. The director 
of the Vehicle Titles and Registration Division of the department, or 
director's delegate, may approve in accordance with this subsection 
[paragraph] an additional allotment of tags with [amount of] Inter-
net-down numbers for a dealer if the additional allotment [amount] is 
essential for the continuation of the dealer's business. The director of 
the Vehicle Titles and Registration Division of the department, or di-
rector's delegate, will base the determination of the additional allot-
ment of tags [amount of advance numbers the dealer will receive] on 
the dealer's past sales, inventory, and any other factors that the director 
of the Vehicle Titles and Registration Division of the department, or 
director's delegate, determines pertinent, such as an emergency. A re-
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quest for additional tags with Internet-down [advance] numbers must 
specifically state why the additional tags [advance numbers] are neces-
sary for the continuation of the applicant's business. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 24, 2013. 

TRD-201302121 
Margaret A. Wilson 
General Counsel 
Texas Department of Motor Vehicles 
Earliest possible date of adoption: July 7, 2013 
For further information, please call: (512) 467-3853 
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TITLE 22. EXAMINING BOARDS 

PART 15. TEXAS STATE BOARD OF 
PHARMACY 

CHAPTER 291. PHARMACIES 
SUBCHAPTER B. COMMUNITY PHARMACY 
(CLASS A) 
22 TAC §291.34 
The Texas State Board of Pharmacy withdraws the proposed 
amendment to §291.34 which appeared in the March 8, 2013, 
issue of the Texas Register (38 TexReg 1643). 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302111 
Gay Dodson, R.Ph. 
Executive Director/Secretary 
Texas State Board of Pharmacy 
Effective date: May 23, 2013 
For further information, please call: (512) 305-8028 

TITLE 30. ENVIRONMENTAL QUALITY 

PART 1. TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 

CHAPTER 101. GENERAL AIR QUALITY 
RULES 
SUBCHAPTER B. FAILURE TO ATTAIN FEE 
30 TAC §101.119 
The Texas Commission on Environmental Quality withdraws 
proposed new §101.119, which appeared in the November 30, 
2012, issue of the Texas Register (37 TexReg 9468). 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302061 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: May 23, 2013 
For further information, please call: (512) 239-0779 
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TITLE 1. ADMINISTRATION 

PART 3. OFFICE OF THE ATTORNEY 
GENERAL 

CHAPTER 55. CHILD SUPPORT 
ENFORCEMENT 
SUBCHAPTER D. FORMS FOR CHILD 
SUPPORT ENFORCEMENT 
1 TAC §55.121 
The Office of the Attorney General, Child Support Division, 
adopts new §55.121, concerning the promulgation of the Record 
of Support form pursuant to Texas Family Code §105.008, 
without changes to the proposed text as published in the March 
22, 2013, issue of the Texas Register (38 TexReg 1943) and 
will not be republished. 

The new section is adopted to implement Chapter 105 of the 
Texas Family Code. 

No comments were received regarding adoption of the new sec-
tion during the comment period. 

The new section is adopted in accordance with Texas Family 
Code §105.008, which authorizes the Office of the Attorney Gen-
eral to develop a form for the clerk of court to provide the state 
case registry with a record of court orders for child support. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 21, 2013. 
TRD-201302010 
Katherine Cary 
General Counsel 
Office of the Attorney General 
Effective date: June 10, 2013 
Proposal publication date: March 22, 2013 
For further information, please call: (512) 936-1180 

♦ ♦ ♦ 

SUBCHAPTER H. LICENSE SUSPENSION 
1 TAC §55.203 
The Office of the Attorney General, Child Support Division, 
adopts amendments to Subchapter H, License Suspension, 
§55.203, Forms, concerning the forms for license suspension 
pursuant to Texas Family Code §232.005, without changes to 
the proposed text as published in the March 22, 2013, issue 

of the Texas Register (38 TexReg 1943) and will not be repub-
lished. 

The amendments are adopted to implement the Texas Family 
Code, Chapter 232, and specifically to clarify the suspension 
of any and all licenses the licensee may hold. Texas Family 
Code §232.005 only requires the petitioner to allege the name 
of the licensing authority that issued a license the individual is 
believed to hold. Pursuant to Texas Family Code §232.011(i), 
although the contents of the petition may identify a single type of 
license issued by a licensing authority, the effect of a final order 
is the suspension of any type of license issued by the licensing 
authority that may be available to the delinquent obligor. 

No comments were received regarding adoption of the amend-
ments during the comment period. 

The amendments are adopted in accordance with Texas Fam-
ily Code §231.003, which authorizes the Office of the Attorney 
General to prescribe forms and procedures for the implementa-
tion of Chapter 231. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 21, 2013. 
TRD-201302011 
Katherine Cary 
General Counsel 
Office of the Attorney General 
Effective date: June 10, 2013 
Proposal publication date: March 22, 2013 
For further information, please call: (512) 936-1180 

1 TAC §55.205 
The Office of the Attorney General, Child Support Division, 
adopts amendments to Subchapter H, License Suspension, 
§55.205(d) and (e), Initiating a Proceeding, concerning the 
license suspension pursuant to Texas Family Code §232.006, 
without changes to the proposed text as published in the March 
22, 2013, issue of the Texas Register (38 TexReg 1944) and 
will not be republished. 

The amendments are adopted to implement the Texas Family 
Code §232.006 and specifically to reflect and clarify the current 
process for initiating a license suspension proceeding. 

No comments were received regarding adoption of the amend-
ments during the comment period. 

The amendments are adopted in accordance with Texas Fam-
ily Code §232.004, which authorizes the Office of the Attorney 
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General to serve the obligor with a notice of the petition filed to 
suspend a license. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 21, 2013. 
TRD-201302012 
Katherine Cary 
General Counsel 
Office of the Attorney General 
Effective date: June 10, 2013 
Proposal publication date: March 22, 2013 
For further information, please call: (512) 936-1180 

SUBCHAPTER J. VOLUNTARY PATERNITY 
ACKNOWLEDGMENT PROCESS 
1 TAC §55.404, §55.406 
The Office of the Attorney General, Child Support Division, 
adopts amendments to Subchapter J, Voluntary Paternity 
Acknowledgment Process, §55.404(a) and (d), Voluntarily 
Acknowledging Paternity, and §55.406(b)(11) - (13), Entities 
Providing Paternity Establishment Services, concerning the 
voluntary paternity acknowledgment pursuant to Texas Family 
Code §160.314, without changes to the proposed text as pub-
lished in the March 22, 2013, issue of the Texas Register (38 
TexReg 1945) and will not be republished. 

The amendments are adopted to implement the Texas Family 
Code Chapter 160 and specifically to clarify and improve the vol-
untary acknowledgment process for incarcerated persons and 
persons residing outside Texas. 

No comments were received regarding adoption of the amend-
ments during the comment period. 

The amendments are adopted in accordance with Texas Fam-
ily Code §160.314, which authorizes the Office of the Attorney 
General to clarify and improve the voluntary acknowledgment 
process for incarcerated persons and persons residing outside 
Texas. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 21, 2013. 
TRD-201302013 
Katherine Cary 
General Counsel 
Office of the Attorney General 
Effective date: June 10, 2013 
Proposal publication date: March 22, 2013 
For further information, please call: (512) 936-1180 

PART 15. TEXAS HEALTH AND 
HUMAN SERVICES COMMISSION 

CHAPTER 355. REIMBURSEMENT RATES 
SUBCHAPTER J. PURCHASED HEALTH 
SERVICES 
DIVISION 11. TEXAS HEALTHCARE TRANS-
FORMATION AND QUALITY IMPROVEMENT 
PROGRAM REIMBURSEMENT 
1 TAC §355.8201, §355.8202 
The Texas Health and Human Services Commission (HHSC) 
adopts §355.8201, concerning Waiver Payments to Hospitals, 
and §355.8202, concerning Waiver Payments for Physician Ser-
vices. The rules are adopted with changes to the proposed text 
as published in the February 8, 2013, issue of the Texas Regis-
ter (38 TexReg 553) and will be republished. 

Background and Justification 

HHSC adopted §355.8201 and §355.8202 effective July 1, 2012. 
Payments under these sections were made subject to approval 
by the Centers for Medicare and Medicaid Services (CMS) of 
relevant protocols that are described in the Texas Healthcare 
Transformation and Quality Improvement Program 1115(a) Med-
icaid demonstration waiver. 

CMS has now approved the pertinent protocols, and HHSC im-
plemented the eligibility requirements and payment methodolo-
gies described in these sections. HHSC is adopting the rules 
to conform to the approved protocols, clarify eligibility require-
ments, describe payment methodologies in greater detail, elimi-
nate any prioritization of one type of uncompensated care (UC) 
payment over another, describe how payments will be reduced 
to remain within aggregate limits, and describe how advance 
payments will be calculated. Finally, since transition payments 
are no longer available to hospitals or physician group practices, 
HHSC is eliminating references to transition payments except as 
they still factor into the payment reduction or reconciliation pro-
cesses. 

Comments 

During the public comment period, which included a public hear-
ing in Austin on February 19, 2013, HHSC received oral and 
written comments from one individual and the following entities 
(listed in alphabetical order): 

Christus Spohn Health System 

Doctor's Hospital at Renaissance 

Hospital Corporation of America Central and West Texas Divi-
sion 

Hospital Coalition of South Texas 

Knapp Medical Center 

Mission Regional Medical Center 

Nueces County Hospital District 

Rio Grande Regional Hospital 

South Texas Health Systems 

The University of Texas System 

Vanguard Health Systems 

Yoakum Community Hospital 
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A summary of the comments and HHSC's responses to the com-
ments, grouped by topic, follow: 

Alternate methodologies for reduction to stay within the aggre-
gate limits 

Comment: Some commenters oppose the proposed language 
at §355.8201(g)(5)(C)(ii) which specifically states "HHSC will 
proportionately reduce each revised hospital annual payment 
amount...to stay within the aggregate limit," where the revised 
payment amount is based on intergovernmental transfer (IGT) 
commitments. The commenters assert that the policy penalizes 
hospitals in areas lacking sufficient IGT and suggest that these 
payment reductions be based on the actual uncompensated 
care delivered as measured by the annual maximum uncom-
pensated-care payment amount. 

Response: HHSC agrees that the methodology proposed by 
the commenters would maximize the utilization of available 
IGT resources and that the initial proposed methodology could 
penalize hospitals in areas lacking sufficient IGT. Therefore, 
§355.8201(g)(5) has been revised to describe a methodology 
for basing the payment reduction, if needed, on each hospi-
tal's annual maximum payment amount. HHSC believes this 
method is equitable to hospitals all over the state without further 
reducing UC payments to a hospital that is unable to secure 
sufficient IGT funding. HHSC made a conforming change to 
§355.8202(g)(4). 

Comment: A commenter suggested distributing funds from the 
UC pool on a tier methodology. Tier 1 would consist of uncom-
pensated costs incurred by hospitals and physician groups af-
filiated with medical schools. Tier 2 would consist of hospitals' 
physician, pharmacy and clinic costs (i.e., other eligible costs). 
Any payment reductions to stay within the aggregate limit would 
first be applied to Tier 2 payments. 

Response: HHSC believes that this proposed methodology for 
distributing funds from the UC pool based on two tiers of costs 
would constitute such a substantive change to this rule that it 
would require re-publication of the proposed rule and delay UC 
payments. Additionally, with the removal of §355.8201(h)(6), Pri-
ority of Reimbursement, HHSC will no longer track the distribu-
tion of funds from the UC pool based on categories of uncom-
pensated cost. No rule change is being made in response to this 
comment. 

Comment: Some commenters stated that necessary payment 
reductions to remain within the aggregate limits for each year of 
the demonstration should be applied only in the quarter in which 
UC payments would otherwise exceed the statewide UC cap for 
that demonstration year. 

Response: HHSC will impose necessary payment reductions 
to stay within the aggregate limits in the payment period that 
the aggregate limit will be exceeded; however, uncompensated-
care, advance, and transition payments made in prior periods 
during the same demonstration year will be considered when 
these reductions are determined. As a result of this comment, 
§355.8201(g)(5) has been revised to provide this clarification, 
and HHSC made a conforming change to §355.8202(g)(4). 

Comment: Some commenters stated that HHSC should include 
all eligible UC providers in any reduction to remain within the 
aggregate limit. Specifically they request that the exemption of 
ambulance and dental providers from the payment reduction be 
removed. 

Response: HHSC agrees that all eligible UC providers should be 
included in any reduction to remain within the aggregate limit. 
Therefore, proposed §355.8201(g)(5) has been revised to re-
move the exclusion of ambulance and dental from any reduction 
to remain within the aggregate limit. HHSC made a conforming 
change to §355.8202(g)(4). 

Lack of reconciliation process 

Comment: A commenter believes that the lack of a reconciliation 
process will result in the State leaving dollars on the table. 

Response: As revised, §355.8201(g)(5) clarifies that HHSC will 
obtain IGT commitments within the payment period that UC pay-
ments are expected to exceed the UC aggregate limit and be-
fore revised payment amounts are calculated. This methodol-
ogy minimizes the risk that actual IGT amounts will change be-
tween the time of the commitment and the time funds are actu-
ally transferred. The result is that federal dollars are maximized 
when processing UC payments and applying reductions to stay 
within aggregate limits for UC for the demonstration year. Given 
this change to the methodology, HHSC does not believe a rec-
onciliation process is necessary. The rule was not changed in 
response to this comment. 

HHSC should clarify the potential for new affiliation agreements 
after the submission of an RHP plan. 

Comment: Some commenters stated that proposed rule lan-
guage in §355.8201(c)(1)(D)(iii) could be interpreted to prohibit 
any new affiliation agreements between a governmental entity 
and a private hospital after submission by the "earlier of" the 
date the RHP plan is submitted or the date the private hospi-
tal submits its uncompensated care application. Commenters 
requested that HHSC revise the rule to clarify submission re-
quirements for new affiliation agreements. 

Response: The referenced rule language was not intended to 
prohibit new affiliations, and HHSC agrees that the proposed lan-
guage did not clearly establish submission requirements for new 
affiliation agreements and certifications. When a new affiliation 
is created within an existing RHP Plan, an RHP Plan modification 
may be required. To be eligible for waiver payments, the hospital 
that is party to the new affiliation must submit the required doc-
uments on the earlier of (1) the date the RHP plan modification 
is submitted (if required); or (2) the date the hospital submits its 
uncompensated-care application. As a result of this comment, 
clarifying language has been added to §355.8201(c)(1)(B)(iii) of 
the rule and previous §355.8201(c)(1)(B) was deleted. 

HHSC should revise language pertaining to certifications 

Comment: One commenter requested that HHSC expand pro-
posed §355.8201(c)(1)(D)(ii)(III) to permit a governmental entity 
to certify that it adopted the conditions described in the certifica-
tion form prescribed by "or otherwise approved by HHSC." The 
commenter suggested that this revision would be consistent with 
the change HHSC proposed to §355.8201(c)(1)(D)(iii)(III). 

Response: HHSC agrees that the requested change enhances 
consistency within the rule and the rule was changed in re-
sponse to the comment. The revised language now appears in 
§355.8201(c)(1)(B)(ii)(III). 

Comment: One commenter requested language which delin-
eates a process for seeking pre-approval for changes to the cer-
tification form and establishes HHSC response timeframes. 

Response: HHSC agrees with this suggestion. As a re-
sult of this comment, HHSC has revised the rule (now 
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§355.8201(c)(1)(B)(iii)(III)) to include language describing the 
process for seeking pre-approval and establishing HHSC time-
lines. 

UC Pool payments for Demonstration Year 2 

Comment: Some hospitals commented that the proposed rule 
does not address using proxy data for UC Pool payments 
for Demonstration Year (DY) 2, even though HHSC recently 
released a payment schedule indicating that proxy data will be 
used for hospitals that submitted a DY1 UC tool. The com-
menters also expressed concern that there is no methodology 
to calculate payments for hospitals that elected to receive 
transition payments in DY1 and did not submit a UC Tool. The 
commenters suggested that HHSC should either release the 
DY2 UC Tool and calculate payments as described in the rule, 
or add a provision in the rule describing a methodology that will 
allow all hospitals and other eligible parties to use proxy data for 
the initial DY2 UC payments. The commenters suggested using 
a proportionate share of either the applicable DY1 transition 
or UC payment amounts or their program year 2013 Medicaid 
disproportionate share hospital specific limit, less Medicaid DSH 
payments as possible sources of proxy data. 

Response: HHSC agrees that the rule would benefit from lan-
guage describing the methodology for using proxy data to calcu-
late UC payments when necessary to do so in any given demon-
stration year. As a result of this comment, HHSC added rule lan-
guage authorizing HHSC to make advance payments to hospi-
tals that submitted an acceptable UC application or were eligible 
to receive transition payments in the preceding demonstration 
year in any demonstration year in which UC payments will be 
delayed pending data submission or for other reasons. After the 
UC application is submitted and processed for all providers, ad-
vance payments will be considered to be prior period payments 
as per §355.8201(g)(5). HHSC has added §355.8201(g)(7) in 
response to this comment. HHSC made a conforming change 
to §355.8202(g)(5). 

Timely processing of IGT submissions and related payments 

Comment: A commenter requested that HHSC provide clarifi-
cation that HHSC intends to process timely IGTs submitted by 
the deadlines set forth in §355.8201(e) and (i) or §355.8202(e) 
and (i), as applicable, in a timely fashion similar to the practice 
in past years. Specifically, the commenter urges HHSC to set 
up a system that minimizes the time frame between the transfer 
deadline and the related waiver payments. 

Response: HHSC will continue to utilize established timelines to 
process payments. HHSC is aware of the crucial time frames 
associated with IGT submittals and the associated payments. 
No change is being made in response to this comment. 

Anchor responsibility for up-to-date breakdown of IGT commit-
ments 

Comment: A commenter stated that §355.8201(g)(5) and 
§355.8202(g)(4) contain no procedures or time frames for the 
hospitals and physician group practices and their supporting 
IGT governmental entities to provide their IGT commitment 
information to their RHP anchor. The commenter recommended 
that HHSC revise the rules to require entities to report their 
IGT commitment information to the anchor entity on a schedule 
determined by HHSC. 

Response: If and when IGT information is required, HHSC will 
inform all parties of the need to submit their IGT commitments 

to their respective anchors, the deadlines for submission, and 
that failure to comply with the submission deadlines may result 
in delayed payments. No rule change is being made in response 
to this comment. 

HHSC made the following additional changes that were not as 
a result of a comment but were made to provide clarification or 
correct errors: 

The term "aggregate limit" was added and defined in the defini-
tions subsection (§355.8201(b)(2); §355.8202(b)(1)); 

The definition of the term "transition payment" in §355.8201 was 
expanded to describe the maximum amount a DSH hospital 
may receive in transition payments. The added language was 
contained in subsection (g) of the former rule and does not 
change the methodology for calculating transition payments 
(§355.8201(b)(16)); 

The eligibility requirements for uncompensated-care payments 
and Delivery System Reform Incentive Payments were clarified 
(§355.8201(c); §355.8202(c)); 

Language was added specifying that providers that fail to submit 
required documentation in compliance with the rule will not re-
ceive a payment (§355.8201(c)(1)(B)(iii)(IV); §355.8202(c)(6)); 

The phrase "projects or quality measures" was changed through-
out the rules to "metric or outcome measures" to be consistent 
with the terms used in the approved waiver protocols (see, e.g., 
§355.8201(h); §355.8202(h)); 

The phrases "maximum payment amount" and "revised maxi-
mum payment amount" were changed to "payment amount" to 
more accurately describe the payment amount if HHSC reduces 
payment amounts to stay within aggregate limits (see, e.g., 
§355.8201(i); §355.8202(i)); 

Section 355.8202(i) was revised to distinguish and clarify the 
treatment of UC and DSRIP payments if a governmental en-
tity transfers less than the amount to fund all affiliated physician 
groups to their maximum payment amount; 

The term "hospital" in §355.8202(j) was corrected to "physician 
group practice." 

Legal Authority 

The amendments are adopted under Texas Government Code 
§531.033, which provides the Executive Commissioner of HHSC 
with broad rulemaking authority; Texas Human Resources Code 
§32.021 and Texas Government Code §531.021(a), which pro-
vide HHSC with the authority to administer the federal medical 
assistance (Medicaid) program in Texas; and Texas Government 
Code §531.021(b), which establishes HHSC as the agency re-
sponsible for adopting reasonable rules governing the determi-
nation of fees, charges, and rates for medical assistance (Med-
icaid) payments under Texas Human Resources Code Chapter 
32. 

§355.8201. Waiver Payments to Hospitals. 
(a) Introduction. Texas Healthcare Transformation and Qual-

ity Improvement Program §1115(a) Medicaid demonstration waiver 
payments are available under this section for eligible hospitals de-
scribed in subsection (c) of this section. Waiver payments to hospitals 
must be in compliance with the Centers for Medicare and Medicaid 
Services approved waiver Program Funding and Mechanics Protocol, 
HHSC waiver instructions and this section. 

(b) Definitions. 
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(1) Affiliation agreement--An agreement, entered into be-
tween one or more private hospitals and a governmental entity that does 
not conflict with federal or state law. HHSC does not prescribe the form 
of the agreement. 

(2) Aggregate limit--The amount of funds approved by the 
Centers for Medicare and Medicaid Services for uncompensated-care 
payments for the demonstration year. 

(3) Anchor--The governmental entity identified by HHSC 
as having primary administrative responsibilities on behalf of a Re-
gional Healthcare Partnership (RHP). 

(4) Centers for Medicare and Medicaid Services (CMS)--
The federal agency within the United States Department of Health and 
Human Services responsible for overseeing and directing Medicare and 
Medicaid, or its successor. 

(5) Data year--A 12-month period that is described in 
§355.8066 of this title (relating to the Hospital-Specific Limit Method-
ology) and from which HHSC will compile cost and payment data 
to determine uncompensated-care payment amounts. This period 
corresponds to the Disproportionate Share Hospital data year. 

(6) Delivery System Reform Incentive Payments (DSRIP)-
-Payments related to the development or implementation of a program 
of activity that supports a hospital's efforts to enhance access to health 
care, the quality of care, and the health of patients and families it serves. 
These payments are not considered patient-care revenue and are not 
offset against the hospital's costs when calculating the hospital-specific 
limit as described in §355.8066 of this title. 

(7) Demonstration year--The 12-month period beginning 
October 1 for which the payments calculated under this section are 
made. This period corresponds to the Disproportionate Share Hospital 
program year. 

(8) Disproportionate Share Hospital (DSH)--A hospital 
participating in the Texas Medicaid program that serves a dispropor-
tionate share of low-income patients and is eligible for additional 
reimbursement from the DSH fund. 

(9) Governmental entity--A state agency or a political sub-
division of the state. A governmental entity includes a hospital author-
ity, hospital district, city, county, or state entity. 

(10) HHSC--The Texas Health and Human Services Com-
mission or its designee. 

(11) Institution for mental diseases (IMD)--A hospital that 
is primarily engaged in providing psychiatric diagnosis, treatment, or 
care of individuals with mental illness. 

(12) Intergovernmental transfer (IGT)--A transfer of public 
funds from a governmental entity to HHSC. 

(13) Public funds--Funds derived from taxes, assessments, 
levies, investments, and other public revenues within the sole and un-
restricted control of a governmental entity. Public funds do not include 
gifts, grants, trusts, or donations, the use of which is conditioned on 
supplying a benefit solely to the donor or grantor of the funds. 

(14) Regional Healthcare Partnership (RHP)--A collabora-
tion of interested participants that work collectively to develop and 
submit to the state a regional plan for health care delivery system re-
form. Regional Healthcare Partnerships will support coordinated, ef-
ficient delivery of quality care and a plan for investments in system 
transformation that is driven by the needs of local hospitals, communi-
ties, and populations. 

(15) RHP plan--A multi-year plan within which partici-
pants propose their portion of waiver funding and DSRIP projects. 

(16) Transition payment--Payments available only during 
the first demonstration year to hospitals that previously participated in 
a supplemental payment program under the Texas Medicaid State Plan. 
For a hospital participating in the 2012 DSH program, the maximum 
amount a hospital may receive in transition payments is the lesser of: 

(A) the hospital's 2012 DSH room; or 

(B) the amount the hospital received in supplemental 
payments for claims adjudicated between October 1, 2010, and 
September 30, 2011. 

(17) Uncompensated-care payments--Payments intended 
to defray the uncompensated costs of services that meet the definition 
of "medical assistance" contained in §1905(a) of the Social Security 
Act that are provided by the hospital to Medicaid eligible or uninsured 
individuals. 

(18) Uninsured patient--An individual who has no health 
insurance or other source of third-party coverage for services, as de-
fined by CMS. 

(19) Waiver--The Texas Healthcare Transformation and 
Quality Improvement Program Medicaid demonstration waiver under 
§1115 of the Social Security Act. 

(c) Eligibility. A hospital that meets the requirements de-
scribed in this subsection may receive payments under this section. A 
hospital must notify HHSC Rate Analysis in writing within 30 days 
of changes in ownership, operation, or affiliation that may affect the 
hospital's continued eligibility for payments under this section. 

(1) Generally. To be eligible for any payment under this 
section: 

(A) a hospital must have a source of public funding for 
the non-federal share of waiver payments; and 

(B) if it is a hospital not operated by a governmental 
entity, it must have filed with HHSC an affiliation agreement and the 
documents described in clauses (i) and (ii) of this subparagraph. 

(i) The hospital must certify on a form prescribed by 
HHSC: 

(I) that it is a privately-operated hospital; 

(II) that no part of any payment to the hospital 
under this section will be returned or reimbursed to a governmental 
entity with which the hospital affiliates; and 

(III) that no part of any payment under this sec-
tion will be used to pay a contingent fee, consulting fee, or legal fee 
associated with the hospital's receipt of the supplemental funds. 

(ii) The governmental entity that is party to the af-
filiation agreement must certify on a form prescribed by HHSC: 

(I) that the governmental entity has not received 
and has no agreement to receive any portion of the payments made to 
any hospital that is party to the agreement; 

(II) that the governmental entity has not entered 
into a contingent fee arrangement related to the governmental entity's 
participation in the waiver program; 

(III) that the governmental entity adopted the 
conditions described in the certification form prescribed by or oth-
erwise approved by HHSC pursuant to a vote of the governmental 
entity's governing body in a public meeting preceded by public notice 
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published in accordance with the governmental entity's usual and 
customary practices or the Texas Open Meetings Act, as applicable; 
and 

(IV) that all affiliation agreements, consulting 
agreements, or legal services agreements executed by the governmen-
tal entity related to its participation in this waiver payment program 
are available for public inspection upon request. 

(iii) Submission requirements. 

(I) Initial submissions. The parties must initially 
submit the affiliation agreements and certifications described in this 
subsection on the earlier of the following occurrences: 

(-a-) The date the RHP Plan is submitted for 
the RHP in which the hospital is participating; 

(-b-) For new affiliations created after the 
RHP Plan is submitted, the date the RHP Plan modification is submit-
ted, if required; or 

(-c-) The date the hospital submits the un-
compensated-care application that is further described in paragraph 
(2) of this subsection. 

(II) Subsequent submissions. The parties must 
submit revised documentation as follows: 

(-a-) When the nature of the affiliation 
changes or parties to the agreement are added or removed, the parties 
must submit the revised affiliation agreement and related hospital and 
governmental entity certifications. 

(-b-) When there are changes in ownership, 
operation, or provider identifiers, the hospital must submit a revised 
hospital certification. 

(-c-) The parties must submit the revised doc-
umentation before HHSC calculates the next payment to the hospital 
under this section. 

(III) The certification forms must not be modi-
fied except for those changes approved by HHSC prior to submission. 

(-a-) Within 10 business days of HHSC Rate 
Analysis receiving a request for approval of proposed modifications, 
HHSC will approve, reject, or suggest changes to the proposed certifi-
cation forms. 

(-b-) A request for HHSC approval of pro-
posed modifications to the certification forms will not delay the sub-
mission deadlines established in this clause. 

(IV) A hospital that fails to submit the required 
documentation in compliance with this subparagraph will not receive 
a payment under this section. 

(2) Uncompensated-care payments. For a hospital to be 
eligible to receive uncompensated-care payments, in addition to the 
requirements in paragraph (1) of this subsection, the hospital must: 

(A) submit to HHSC an uncompensated-care applica-
tion, as is more fully described in subsection (g)(1) of this section, by 
the deadline specified by HHSC; 

(B) submit to HHSC documentation of: 

(i) its participation in an RHP; or 

(ii) approval from CMS of its eligibility for uncom-
pensated-care payments without participation in an RHP; 

(C) be actively enrolled as a Medicaid provider in the 
State of Texas at the beginning of the demonstration year; and 

(D) have submitted, and be eligible to receive payment 
for, a Medicaid inpatient or outpatient claim for payment during the 
demonstration year. 

(3) DSRIP payments. For a hospital to be eligible to re-
ceive DSRIP payments, in addition to the requirements in paragraph 
(1) of this subsection, the hospital: 

(A) must submit to HHSC documentation of comple-
tion of at least one metric or outcome measure identified in the ap-
proved RHP plan; and 

(B) must be enrolled as a Medicaid provider in the State 
of Texas. 

(d) Source of funding. The non-federal share of funding for 
payments under this section is limited to timely receipt by HHSC of 
public funds from a governmental entity. 

(e) Payment frequency. HHSC will distribute waiver pay-
ments as follows and on a schedule to be determined by HHSC: 

(1) Uncompensated care payments will be distributed at 
least quarterly after the uncompensated-care application is processed. 

(2) DSRIP payments will be distributed at least annually, 
not to exceed two payments per provider per year: 

(A) for payments attributable to the first demonstration 
year, upon HHSC review and approval of the RHP plan; and 

(B) for payments attributable to subsequent demonstra-
tion years, upon achievement of RHP plan metrics or outcome mea-
sures as reviewed and approved by CMS and HHSC. 

(3) The payment schedule or frequency may be modified 
as specified by CMS or HHSC. 

(f) Funding limitations. 

(1) Payments made under this section are limited by the 
maximum aggregate amount of funds approved by CMS for uncom-
pensated care and DSRIP payments for each year that the waiver is in 
effect. If payments for uncompensated care attributable to a demon-
stration year are expected to exceed the aggregate amount of funds ap-
proved by CMS for that demonstration year, HHSC will reduce pay-
ments as described in subsection (g)(5) of this section. 

(2) Payments made under this section are limited by the 
availability of funds identified in subsection (d) of this section. If suf-
ficient funds are not available for all payments for which a hospital is 
eligible, HHSC will reduce payments as described in subsection (i)(2) 
of this section. 

(g) Uncompensated-care payment amount. 

(1) Application. 

(A) Cost and payment data reported by the hospital in 
the uncompensated-care application is used to: 

(i) calculate the annual maximum uncompensated-
care payment amount for the applicable demonstration year, as de-
scribed in paragraph (2) of this subsection; and 

(ii) reconcile the actual uncompensated-care costs 
reported by the hospital for the data year with uncompensated-care 
waiver payments, if any, made to the hospital for the same period. The 
reconciliation process is more fully described in subsection (j) of this 
section. 

(B) Unless otherwise instructed in the application, the 
hospital must base the cost and payment data reported in the application 
on its applicable as-filed CMS 2552 Cost Report For Electronic Filing 
Of Hospitals or reports corresponding to the data year and must comply 
with the application instructions or other guidance issued by HHSC. 
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(i) When the application requests data or informa-
tion outside of the as-filed cost report, the hospital must provide all 
requested documentation to support the reported data or information. 

(ii) For a new hospital, the cost and payment data 
period may differ from the data year, resulting in the eligible uncom-
pensated costs based only on services provided after the hospital's Med-
icaid enrollment date. 

(C) If a hospital withdraws from participation in an 
RHP, the hospital must submit an uncompensated-care application 
reporting its actual costs and payments for any period during which 
the hospital received uncompensated-care payments. The application 
will be used for the purpose described in paragraph (1)(A)(ii) of this 
subsection. If a hospital fails to submit the application reporting its 
actual costs, HHSC will recoup the full amount of uncompensated-care 
payments to the hospital for the period at issue. 

(2) Calculation. A hospital's annual maximum uncompen-
sated-care payment amount is the sum of the following components: 

(A) The interim hospital specific limit, calculated as de-
scribed in §355.8066 of this title, except that an IMD may not report 
cost and payment data in the uncompensated-care application for ser-
vices provided during the data year to Medicaid-eligible and uninsured 
patients ages 21 through 64, less any payments to be made under the 
DSH program for the same demonstration year, calculated as described 
in §355.8065 of this title (relating to Disproportionate Share Hospital 
(DSH) Reimbursement Methodology); 

(B) Other eligible costs for the data year, as described 
in paragraph (3) of this subsection; and 

(C) Cost and payment adjustments, if any, as described 
in paragraph (4) of this subsection. 

(D) In no case can the sum of payments made to a hos-
pital for a demonstration year for DSH and uncompensated-care pay-
ments, less the payments described in paragraph (3) of this subsection, 
exceed a hospital's specific limit as determined in §355.8066 of this ti-
tle. 

(3) Other eligible costs. 

(A) In addition to cost and payment data that is used to 
calculate the hospital-specific limit, as described in §355.8066 of this 
title, a hospital may also claim reimbursement under this section for un-
compensated care, as specified in the uncompensated-care application, 
that is related to the following services provided to Medicaid-eligible 
and uninsured patients: 

(i) direct patient-care services of physicians and 
mid-level professionals; 

(ii) pharmacy services; and 

(iii) clinics. 

(B) The payment under this section for the costs de-
scribed in subparagraph (A) of this paragraph are not considered in-
patient or outpatient Medicaid payments for the purpose of the DSH 
audit described in §355.8065 of this title. 

(4) Adjustments. When submitting the uncompen-
sated-care application, hospitals may request that cost and payment 
data from the data year be adjusted to reflect increases or decreases in 
costs resulting from changes in operations or circumstances. 

(A) A hospital: 

(i) may request that costs not reflected on the as-filed 
cost report, but which would be incurred for the demonstration year, be 
included when calculating payment amounts; 

(ii) may request that costs reflected on the as-filed 
cost report, but which would not be incurred for the demonstration year, 
be excluded when calculating payment amounts; and 

(iii) may not request any changes to increase its in-
terim hospital specific limit. 

(B) Documentation supporting the request must accom-
pany the application. HHSC will deny a request if it cannot verify that 
costs not reflected on the as-filed cost report will be incurred for the 
demonstration year. 

(5) Reduction to stay within aggregate limits. Prior to pro-
cessing uncompensated-care payments for any payment period within 
a waiver demonstration year, HHSC will determine if such a payment 
would cause total uncompensated-care payments for the demonstration 
year to exceed the aggregate limit and will reduce the maximum un-
compensated-care payment amounts providers are eligible to receive 
for that period as required to remain within the aggregate limit. 

(A) Unless otherwise specified in this paragraph, cal-
culations in this paragraph will include data points pertaining to the 
following provider types: hospitals, as described in this section; physi-
cian group practices, as described in §355.8202 of this title (relating to 
Waiver Payments for Physician Services); eligible governmental am-
bulance providers, as described in §355.8600 of this title (relating to 
Reimbursement for Ambulance Services), and eligible publicly owned 
dental providers, as described in §355.8441 of this title (relating to Re-
imbursement Methodologies for Early and Periodic Screening, Diag-
nosis and Treatment (EPSDT) Services). For ambulance and dental 
providers, estimated data points may be used if actual data is not avail-
able at the time calculations are performed. 

(B) HHSC will calculate the following data points: 

(i) For each provider, prior period payments to 
equal prior period uncompensated-care and transition payments for 
the demonstration year. 

(ii) For each provider, a maximum uncompensated-
care payment for the payment period to equal the sum of: 

(I) the portion of the annual maximum un-
compensated-care payment amount calculated for that provider (as 
described in this section and the sections referenced in subparagraph 
(A) of this paragraph) that is attributable to the payment period; and 

(II) the difference, if any, between the portions of 
the annual maximum uncompensated-care payment amounts attribut-
able to prior periods and the prior period payments calculated in clause 
(i) of this subparagraph. 

(iii) Cumulative maximum payment amount to 
equal the sum of prior period payments from clause (i) of this sub-
paragraph and the maximum uncompensated-care payment for the 
payment period from clause (ii) of this subparagraph. 

(iv) A statewide total maximum uncompen-
sated-care payment for the demonstration year to equal the sum of all 
providers' annual maximum uncompensated-care payment amounts 
for the demonstration year. 

(v) A statewide ratio calculated as the statewide ag-
gregate limit divided by the statewide total maximum uncompensated-
care payment amount for the demonstration year from clause (iii) of 
this subparagraph. 
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(C) If the cumulative maximum payment amount from 
subparagraph (B)(iii) of this paragraph is less than the aggregate limit, 
each provider is eligible to receive their maximum uncompensated-
care payment for the payment period from subparagraph (B)(ii) of this 
paragraph without any reduction to remain within the aggregate limit. 

(D) If the cumulative maximum payment amount from 
subparagraph (B)(iii) of this paragraph is more than the aggregate limit, 
HHSC will calculate a revised maximum uncompensated-care payment 
for the payment period for each provider as follows: 

(i) HHSC will calculate a capped payment amount 
equal to the product of the provider's annual maximum uncompensated-
care payment amount for the demonstration year and the statewide ratio 
calculated in subparagraph (B)(v) of this paragraph. 

(ii) If the payment period is not the final payment 
period for the demonstration year, the revised maximum uncompen-
sated-care payment for the payment period equals the lesser of: 

(I) the maximum uncompensated-care payment 
for the payment period from subparagraph (B)(ii) of this paragraph; or 

(II) the difference between the capped payment 
amount from clause (i) of this subparagraph and the prior period pay-
ments from subparagraph (B)(i) of this paragraph. 

(iii) If the payment period is the final payment pe-
riod for the demonstration year: 

(I) HHSC will calculate an IGT-supported maxi-
mum uncompensated-care payment for the payment period equal to the 
amount of the maximum uncompensated-care payment for the payment 
period from subparagraph (B)(ii) of this paragraph that is supported by 
an IGT commitment. 

(-a-) For hospitals and physician group prac-
tices, HHSC will obtain from each RHP anchor a current breakdown 
of IGT commitments from all governmental entities, including govern-
mental entities outside of the RHP, that will be providing IGTs for un-
compensated-care or transition payments for each hospital and physi-
cian group practice within the RHP that is eligible for such payments 
for the payment period. 

(-b-) Ambulance and dental providers will be 
assumed to have commitments for 100 percent of the non-federal share 
of their payments. The non-federal share for ambulance providers is 
provided through certified public expenditures (CPEs); for ambulance 
providers, references to IGTs in this subsection should be read as ref-
erences to CPEs. 

(II) HHSC will calculate an IGT-supported 
maximum uncompensated-care payment for the demonstration year to 
equal the IGT-supported maximum uncompensated-care payment for 
the payment period from subclause (I) of this clause plus the provider's 
prior period payments from subparagraph (B)(i) of this paragraph. 

(III) For providers with an IGT-supported max-
imum uncompensated-care payment amount for the demonstration 
year from subclause (II) of this clause that is less than or equal to 
their capped payment amount from clause (i) of this subparagraph, 
the provider's revised maximum uncompensated-care payment for 
the payment period equals the IGT-supported maximum uncompen-
sated-care payment amount for the payment period from subclause 
(I) of this clause. For these providers, the difference between their 
capped payment amount from clause (i) of this subparagraph and 
their IGT-supported maximum uncompensated-care payment amount 
for the demonstration year from subclause (II) of this clause is their 
unfunded cap room. 

(IV) HHSC will sum all unfunded cap room from 
subclause (III) of this clause to determine the statewide total unfunded 
cap room. 

(V) For providers with an IGT-supported maxi-
mum uncompensated-care payment amount for the demonstration year 
from subclause (II) of this clause that is greater than their capped pay-
ment amount from clause (i) of this subparagraph, the provider's re-
vised maximum uncompensated-care payment amount for the payment 
period is calculated as follows: 

(-a-) For each provider, HHSC will calculate 
an overage amount to equal the difference between the IGT-supported 
maximum uncompensated-care payment amount for the demonstra-
tion year from subclause (II) of this clause and their capped payment 
amount for the demonstration year from clause (i) of this subparagraph. 
Unfunded cap room from subclause (IV) of this clause will be dis-
tributed to these providers based on each provider's overage as a per-
centage of the statewide overage. 

(-b-) For each provider, the provider's revised 
maximum uncompensated-care payment amount for the payment pe-
riod is equal to the sum of its capped payment amount from clause (i) 
of this subparagraph and its portion of unfunded cap room from item 
(-a-) of this subclause less its prior period payments from subparagraph 
(B)(i) of this paragraph. 

(E) Once reductions to ensure that uncompensated-care 
expenditures do not exceed the aggregate limit for the demonstration 
year are calculated, HHSC will not re-calculate the resulting payments 
for any provider for the demonstration year, including if the IGT com-
mitments upon which the reduction calculations were based are differ-
ent than actual IGT amounts. 

(6) Prohibition on duplication of costs. Eligible uncom-
pensated-care costs cannot be reported on multiple uncompensated-
care applications, including uncompensated-care applications for other 
programs. Reporting on multiple uncompensated-care applications is 
duplication of costs. 

(7) Advance payments. 

(A) In a demonstration year in which uncompensated-
care payments will be delayed pending data submission or for other 
reasons, HHSC may make advance payments to hospitals that meet the 
eligibility requirements described in subsection (c)(2) of this section 
and: 

(i) submitted an acceptable uncompensated-care ap-
plication for the preceding demonstration year from which HHSC cal-
culated an annual maximum uncompensated-care payment amount for 
that year; or 

(ii) did not submit an acceptable uncompen-
sated-care application for the preceding demonstration year but was 
eligible to receive transition payments for that year. 

(B) The amount of the advance payments will be a per-
centage, to be determined by HHSC, of the following amounts: 

(i) for hospitals described in subparagraph (A)(i) 
of this paragraph, the annual maximum uncompensated-care payment 
amount calculated by HHSC for the preceding demonstration year; 

(ii) for hospitals described in subparagraph (A)(ii) 
of this paragraph, the amount of transition payments received by the 
hospital in the preceding demonstration year. 

(C) Advance payments are considered to be prior period 
payments as described in paragraph (5)(B)(i) of this subsection. 
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(D) A hospital that was not eligible to receive a transi-
tion payment in the preceding demonstration year or submit an accept-
able uncompensated-care application for the preceding demonstration 
year is not eligible for an advance payment. 

(h) DSRIP maximum payment amounts. The approved RHP 
plan establishes the payment amount associated with a metric or out-
come measure. DSRIP payments cannot exceed the amount established 
in the approved RHP Plan. 

(i) Payment methodology. 

(1) Notice. Prior to making any category of payment de-
scribed in subsections (g) or (h) of this section, HHSC will give notice 
of the following information: 

(A) the payment amount for the payment period (based 
on whether the payment is made quarterly, semi-annually, or annually); 

(B) the maximum intergovernmental transfer amount 
necessary for a hospital to receive the amount described in subpara-
graph (A) of this paragraph; and 

(C) the deadline for completing the intergovernmental 
transfer. 

(2) Payment amount. The amount of the payment to a hos-
pital will be determined based on the amount of funds transferred by 
the affiliated governmental entity or entities as follows: 

(A) If the governmental entity transfers the maximum 
amount referenced in paragraph (1) of this subsection, the hospital will 
receive the full payment amount calculated for that payment period. 

(B) If a governmental entity does not transfer the maxi-
mum amount referenced in paragraph (1) of this subsection, HHSC will 
determine the payment amount to each hospital owned by or affiliated 
with that governmental entity as follows: 

(i) For uncompensated-care payments as described 
in subsection (g) of this section: 

(I) At the time the transfer is made, the govern-
mental entity notifies HHSC, on a form prescribed by HHSC, of the 
share of the intergovernmental transfer to be allocated to each hospital 
owned by or affiliated with that entity; or 

(II) In the absence of the notification described 
in subclause (I) of this clause, each hospital owned by or affiliated with 
the governmental entity will receive a portion of its payment amount 
for that period, based on the hospital's percentage of the total payment 
amounts for all hospitals owned by or affiliated with that governmental 
entity. 

(ii) For DSRIP payments described in subsection (h) 
of this section, each hospital owned by or affiliated with the govern-
mental entity that has completed a metric or outcome measure will re-
ceive a portion of the value associated with that measure (as specified 
in the RHP plan) that is proportionate to the total value of all metrics or 
outcome measures that are completed for that period by all providers 
owned by or affiliated with that governmental entity. 

(C) For a hospital that is affiliated with multiple govern-
mental entities, in the event those governmental entities transfer more 
than the maximum intergovernmental transfer amount that can be pro-
vided for that hospital, HHSC will calculate the amount of intergovern-
mental transfer funds necessary to fund the hospital to its payment limit 
and refund the remaining amount to the governmental entities identi-
fied by HHSC. 

(3) Final payment opportunity. Within payments described 
in this section, a governmental entity that does not transfer the maxi-
mum intergovernmental transfer amount described in paragraph (1) of 
this subsection during a demonstration year will be allowed to fund the 
remaining payments at the time of the final payment from that category 
for that demonstration year. The intergovernmental transfer will be ap-
plied in the following order: 

(A) To the final payment from that category up to the 
maximum amount; 

(B) To remaining balances from that category for prior 
payment periods in the demonstration year. 

(j) Reconciliation. Beginning in the third demonstration year, 
data on the uncompensated-care application will be used to reconcile 
actual costs incurred by the hospital for the data year with uncompen-
sated-care payments, if any, made to the hospital for the same period: 

(1) If a hospital received payments in excess of its actual 
costs, the overpaid amount will be recouped from the hospital, as de-
scribed in subsection (k) of this section. 

(2) If a hospital received payments less than its actual costs, 
and if HHSC has available waiver funding for the data year in which the 
costs were accrued, the hospital may receive reimbursement for some 
or all of those actual documented unreimbursed costs. 

(3) Transition payments are not subject to reconciliation 
under this subsection. 

(k) Recoupment. 

(1) In the event of an overpayment identified by HHSC or 
a disallowance by CMS of federal financial participation related to a 
hospital's receipt or use of payments under this section, HHSC may 
recoup an amount equivalent to the amount of the overpayment or dis-
allowance. The non-federal share of any funds recouped from the hos-
pital will be returned to the entity that owns or is affiliated with the 
hospital. 

(2) Payments under this section may be subject to adjust-
ment for payments made in error, including, without limitation, adjust-
ments under §371.1711 of this title (relating to Recoupment of Over-
payments and Debts), 42 CFR Part 455, and Chapter 403, Texas Gov-
ernment Code. HHSC may recoup an amount equivalent to any such 
adjustment. 

(3) HHSC may recoup from any current or future Medicaid 
payments as follows: 

(A) HHSC will recoup from the hospital against which 
any overpayment was made or disallowance was directed. 

(B) If, within 30 days of the hospital's receipt of 
HHSC's written notice of recoupment, the hospital has not paid the 
full amount of the recoupment or entered into a written agreement 
with HHSC to do so, HHSC may withhold any or all future Medicaid 
payments from the hospital until HHSC has recovered an amount 
equal to the amount overpaid or disallowed. 

(l) Penalty for failure to complete Category 4 reporting re-
quirements for Regional Healthcare Partnerships. Hospitals must com-
ply with all Category 4 reporting requirements set out in Chapter 354 
of this title, Subchapter D (relating to Texas Healthcare Transforma-
tion and Quality Improvement Program). If a hospital fails to complete 
required Category 4 reporting measures by the last quarter of a demon-
stration year: 

(1) the hospital will forfeit its uncompensated-care pay-
ments for that quarter; or 
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(2) the hospital may request from HHSC a six-month ex-
tension from the end of the demonstration year to report any outstand-
ing Category 4 measures. 

(A) The fourth-quarter payment will be made upon 
completion of the outstanding required Category 4 measure reports 
within the six-month period. 

(B) A hospital may receive only one six-month exten-
sion to complete required Category 4 reporting for each demonstration 
year. 

§355.8202. Waiver Payments for Physician Services. 
(a) Introduction. Payments are available under this section for 

an eligible physician group practice described in subsection (c) of this 
section. Waiver payments to an eligible physician group practice must 
be in compliance with the Centers for Medicare and Medicaid Services 
approved waiver Program Funding and Mechanics Protocol, HHSC 
waiver instructions, and this section. 

(b) Definitions. 

(1) Aggregate limit--The amount of funds approved by the 
Centers for Medicare and Medicaid Services for uncompensated-care 
payments for the demonstration year. 

(2) Centers for Medicare and Medicaid Services (CMS)--
The federal agency within the United States Department of Health and 
Human Services responsible for overseeing and directing Medicare and 
Medicaid, or its successor. 

(3) Demonstration year--The 12-month period beginning 
October 1 for which the payments calculated under this section are 
made. This period corresponds to the Disproportionate Share Hospital 
program year. 

(4) DSRIP--Payments related to the development or imple-
mentation of a program of activity that supports efforts to enhance ac-
cess to health care, the quality of care, and the health of patients and 
families it serves. 

(5) Governmental entity--A state agency or a political sub-
division of the state. A governmental entity includes a hospital author-
ity, hospital district, city, county, or state entity. 

(6) HHSC--The Texas Health and Human Services Com-
mission or its designee. 

(7) Intergovernmental transfer (IGT)--A transfer of public 
funds from a governmental entity to HHSC. 

(8) Public funds--Funds derived from taxes, assessments, 
levies, investments, and other public revenues within the sole and un-
restricted control of a governmental entity. Public funds do not include 
gifts, grants, trusts, or donations, the use of which is conditioned on 
supplying a benefit solely to the donor or grantor of the funds. 

(9) Regional Healthcare Partnership (RHP)--A collabora-
tion of interested participants that work collectively to develop and 
submit to the state a regional plan for health care delivery system re-
form. Regional Healthcare Partnerships will support coordinated, ef-
ficient delivery of quality care and a plan for investments in system 
transformation that is driven by the needs of local hospitals, communi-
ties, and populations. 

(10) RHP plan--A multi-year plan within which partici-
pants propose their portion of waiver funding and DSRIP projects. 

(11) Transition payment--Payments available only during 
the first demonstration year. 

(12) Uncompensated-care payments--Payments available 
after the first demonstration year and calculated as described in subsec-
tion (g) of this section. Uncompensated-care payments are intended to 
defray the uncompensated costs of services that meet the definition of 
"medical assistance" contained in §1905(a) of the Social Security Act 
that are provided by the physician group practice to Medicaid eligible 
or uninsured individuals. 

(13) Uninsured patient--An individual who has no health 
insurance or other source of third-party coverage for services, as de-
fined by CMS. 

(14) Waiver--The Texas Healthcare Transformation and 
Quality Improvement Program Medicaid demonstration waiver under 
§1115 of the Social Security Act. 

(c) Eligibility. A physician group practice is eligible to receive 
payments under this section if: 

(1) it is enrolled as a Medicaid provider in the State of 
Texas at the beginning of the demonstration year; 

(2) it has a source of IGT as the non-federal share of the 
payments; 

(3) for a private physician group practice only, it files doc-
uments with HHSC by the date specified by HHSC, certifying that: 

(A) all funds transferred to HHSC as the non-federal 
share of the waiver payments are public funds; and 

(B) no part of any payment received by the physician 
group practice under this section will be returned to the governmental 
entity that transferred to HHSC the non-federal share of the waiver 
payments; 

(4) for uncompensated-care payments, in addition to the re-
quirements described in paragraphs (1) - (3) of this subsection, it has 
submitted, and is eligible to receive payment for, a Medicaid claim for 
payment during the demonstration year and either: 

(A) it received a supplemental payment under the Texas 
Medicaid State Plan for claims adjudicated in one or more months be-
tween October 1, 2010, and September 30, 2011; or 

(B) it is the successor in a contract to a physician group 
practice that received a supplemental payment under the Texas Medic-
aid State Plan for claims adjudicated in one or more months between 
October 1, 2010, and September 30, 2011; and 

(5) for DSRIP payments, in addition to the requirements 
described in paragraphs (1) - (3) of this subsection, it submits to HHSC 
documentation of completion of at least one metric or outcome measure 
identified in the approved RHP plan. 

(6) A physician group practice that fails to submit the re-
quired documentation in compliance with this subsection will not re-
ceive a payment under this section. 

(d) Source of funding. 

(1) The non-federal share of funding for payments under 
this section is limited to and obtained through an IGT from the govern-
mental entity that owns or is affiliated with the physician group practice 
receiving the payment. 

(2) An IGT that is not received by the date specified by 
HHSC may not be accepted. 

(e) Payment frequency. HHSC will distribute waiver pay-
ments as follows and on a schedule to be determined by HHSC: 
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(1) Uncompensated-care payments will be distributed at 
least quarterly after the uncompensated care-application is processed. 

(2) DSRIP will be distributed at least annually, not to ex-
ceed two payments per physician group practice, upon achievement of 
RHP plan metrics as reviewed and approved by CMS and HHSC. 

(3) The payment schedule or frequency may be modified 
as specified by CMS or HHSC. 

(f) Funding limitations. 

(1) Payments made under this section are limited by the 
maximum aggregate amount of federal funds approved by CMS for 
uncompensated-care payment to providers for each demonstration year. 
If payments for uncompensated care attributable to a demonstration 
year are expected to exceed the aggregate amount of funds approved 
by CMS for that demonstration year, HHSC will reduce payments as 
described in subsection (g)(4) of this section. 

(2) Payments made under this section are limited by the 
availability of funds identified in subsection (d) of this section. If suf-
ficient funds are not available for all payments for which a physician 
group practice is eligible, HHSC will reduce payments as described in 
subsection (i)(2) of this section. 

(g) Uncompensated-care payment amount. 

(1) Application. Payments to eligible physician group 
practices are based on cost and payment data reported by the physician 
group practice on an application form prescribed by HHSC. 

(A) Cost and payment data reported by the physician 
group practice in the uncompensated-care application is used to: 

(i) calculate the annual maximum uncompensated-
care payment amount for the applicable demonstration year, as de-
scribed in paragraph (2) of this subsection; and 

(ii) reconcile the actual uncompensated-care costs 
reported by the physician group practice for a prior period with un-
compensated-care waiver payments, if any, made to the practice for 
the same period. The reconciliation process is more fully described in 
subsection (j) of this section. 

(B) Unless otherwise instructed in the application: 

(i) the cost and payment data reported in the appli-
cation must be consistent with Medicare cost-reporting principles and 
must comply with the application instructions or other guidance issued 
by HHSC, and the physician group practice must maintain sufficient 
documentation to support the reported data or information; and 

(ii) the costs associated with an episode of care 
where a physician group practice is paid under contract must be 
reduced by any revenues associated with that episode of care prior to 
inclusion in the uncompensated care application. 

(C) If a physician group practice withdraws from partic-
ipation in the waiver, the practice must submit an uncompensated-care 
application reporting its actual costs and payments for any period dur-
ing which the practice received uncompensated-care payments. The 
application will be used for the purpose described in subparagraph 
(A)(ii) of this paragraph. If a practice fails to submit the application 
reporting its actual costs, HHSC will recoup the full amount of uncom-
pensated-care payments to the practice for the period at issue. 

(2) Calculation. A physician group practice's annual maxi-
mum uncompensated-care payment amount is the sum of the following 
components: 

(A) Its unreimbursed uninsured costs and Medicaid 
shortfall, as reported on the uncompensated-care application; and 

(B) Cost and payment adjustments, if any, as described 
in paragraph (3) of this subsection. 

(3) Adjustments. When submitting the uncompen-
sated-care application, physician group practices may request that 
cost and payment data from the reporting period be adjusted to reflect 
increases or decreases in costs resulting from changes in operations or 
circumstances. 

(A) A physician group practice may request that: 

(i) Costs not reflected on the financial documents 
supporting the application, but which would be incurred for the demon-
stration year, be included when calculating payment amounts; or 

(ii) Costs reflected on the financial documents sup-
porting the application, but which would not be incurred for the demon-
stration year, be excluded when calculating payment amounts. 

(B) Documentation supporting the request must accom-
pany the application. HHSC will deny a request if it cannot verify that 
costs not reflected on the financial documents supporting the applica-
tion will be incurred for the demonstration year. 

(4) Reduction to stay within aggregate limits. Prior to pro-
cessing uncompensated-care payments for any payment period within 
a waiver demonstration year, HHSC will determine if such a payment 
would cause total uncompensated-care payments for the demonstration 
year to exceed the aggregate limit and will reduce the maximum un-
compensated-care payment amounts providers are eligible to receive 
for that period as required to remain within the aggregate limit. 

(A) Unless otherwise specified in this paragraph, cal-
culations in this paragraph will include data points pertaining to the 
following provider types: physician group practices, as described in 
this section; hospitals, as described in §355.8201 of this title (relating 
to Waiver Payments to Hospitals); eligible governmental ambulance 
providers, as described in §355.8600 of this title (relating to Reim-
bursement for Ambulance Services), and eligible publicly owned den-
tal providers, as described in §355.8441 of this title (relating to Re-
imbursement Methodologies for Early and Periodic Screening, Diag-
nosis and Treatment (EPSDT) Services). For ambulance and dental 
providers, estimated data points may be used if actual data is not avail-
able at the time calculations are performed. 

(B) HHSC will calculate the following data points: 

(i) For each provider, prior period payments to 
equal prior period uncompensated-care and transition payments for 
the demonstration year. 

(ii) For each provider, a maximum uncompensated-
care payment for the payment period to equal the sum of: 

(I) the portion of the annual maximum un-
compensated-care payment amount calculated for that provider (as 
described in this section and the sections referenced in subparagraph 
(A) of this paragraph) that is attributable to the payment period; and 

(II) the difference, if any, between the portions of 
the annual maximum uncompensated-care payment amounts attribut-
able to prior periods and the prior period payments calculated in clause 
(i) of this subparagraph. 

(iii) Cumulative maximum payment amount to 
equal the sum of prior period payments from clause (i) of this sub-
paragraph and the maximum uncompensated-care payment for the 
payment period from clause (ii) of this subparagraph. 
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(iv) A statewide total maximum uncompen-
sated-care payment for the demonstration year to equal the sum of all 
providers' annual maximum uncompensated-care payment amounts 
for the demonstration year. 

(v) A statewide ratio calculated as the statewide ag-
gregate limit divided by the statewide total maximum uncompensated-
care payment amount for the demonstration year from clause (iii) of 
this subparagraph. 

(C) If the cumulative maximum payment amount from 
subparagraph (B)(iii) of this paragraph is less than the aggregate limit, 
each provider is eligible to receive their maximum uncompensated-
care payment for the payment period from subparagraph (B)(ii) of this 
paragraph without any reduction to remain within the aggregate limit. 

(D) If the cumulative maximum payment amount from 
subparagraph (B)(iii) of this paragraph is more than the aggregate limit, 
HHSC will calculate a revised maximum uncompensated-care payment 
for the payment period for each provider as follows: 

(i) HHSC will calculate a capped payment amount 
equal the product of the provider's annual maximum uncompensated-
care payment amount for the demonstration year and the statewide ratio 
calculated in subparagraph (B)(v) of this paragraph. 

(ii) If the payment period is not the final payment 
period for the demonstration year, the revised maximum uncompen-
sated-care payment for the payment period equals the lesser of: 

(I) the maximum uncompensated-care payment 
for the payment period from subparagraph (B)(ii) of this paragraph; or 

(II) the difference between the capped payment 
amount from clause (i) of this subparagraph and the prior period pay-
ments from subparagraph (B)(i) of this paragraph. 

(iii) If the payment period is the final payment pe-
riod for the demonstration year: 

(I) HHSC will calculate an IGT-supported maxi-
mum uncompensated-care payment for the payment period equal to the 
amount of the maximum uncompensated-care payment for the payment 
period from subparagraph (B)(ii) of this paragraph that is supported by 
an IGT commitment. 

(-a-) For hospitals and physician group prac-
tices, HHSC will obtain from each RHP anchor a current breakdown 
of IGT commitments from all governmental entities, including govern-
mental entities outside of the RHP, that will be providing IGTs for un-
compensated-care or transition payments for each hospital and physi-
cian group practice within the RHP that is eligible for such payments 
for the payment period. 

(-b-) Ambulance and dental providers will be 
assumed to have commitments for 100 percent of the non-federal share 
of their payments. The non-federal share for ambulance providers is 
provided through certified public expenditures (CPEs); for ambulance 
providers, references to IGTs in this subsection should be read as ref-
erences to CPEs. 

(II) HHSC will calculate an IGT-supported 
maximum uncompensated-care payment for the demonstration year to 
equal the IGT-supported maximum uncompensated-care payment for 
the payment period from subclause (I) of this clause plus the provider's 
prior period payments from subparagraph (B)(i) of this paragraph. 

(III) For providers with an IGT-supported max-
imum uncompensated-care payment amount for the demonstration 
year from subclause (II) of this clause that is less than or equal to 
their capped payment amount from clause (i) of this subparagraph, 
the provider's revised maximum uncompensated-care payment for 

the payment period equals the IGT-supported maximum uncompen-
sated-care payment amount for the payment period from subclause 
(I) of this clause. For these providers, the difference between their 
capped payment amount from clause (i) of this subparagraph and 
their IGT-supported maximum uncompensated-care payment amount 
for the demonstration year from subclause (II) of this clause is their 
unfunded cap room. 

(IV) HHSC will sum all unfunded cap room from 
subclause (III) of this clause to determine the statewide total unfunded 
cap room. 

(V) For providers with an IGT-supported maxi-
mum uncompensated-care payment amount for the demonstration year 
from subclause (II) of this clause that is greater than their capped pay-
ment amount from clause (i) of this subparagraph, the provider's re-
vised maximum uncompensated-care payment amount for the payment 
period is calculated as follows: 

(-a-) For each provider, HHSC will calculate 
an overage amount to equal the difference between the IGT-supported 
maximum uncompensated-care payment amount for the demonstra-
tion year from subclause (II) of this clause and their capped payment 
amount for the demonstration year from clause (i) of this subparagraph. 
Unfunded cap room from subclause (IV) of this clause will be dis-
tributed to these providers based on each provider's overage as a per-
centage of the statewide overage. 

(-b-) For each provider, the provider's revised 
maximum uncompensated-care payment amount for the payment pe-
riod is equal to the sum of its capped payment amount from clause (i) 
of this subparagraph and its portion of unfunded cap room from item 
(-a-) of this subclause less its prior period payments from subparagraph 
(B)(i) of this paragraph. 

(E) Once reductions to ensure that uncompensated-care 
expenditures do not exceed the aggregate limit for the demonstration 
year are calculated, HHSC will not re-calculate the resulting payments 
for any provider for the demonstration year, including if the IGT com-
mitments upon which the reduction calculations were based are differ-
ent than actual IGT amounts. 

(5) Advance payments. 

(A) In a demonstration year in which uncompensated-
care payments will be delayed pending data submission or for other rea-
sons, HHSC may make advance payments to physician group practices 
that meet the eligibility requirements described in subsection (c)(4) of 
this section and: 

(i) submitted an acceptable uncompensated-care ap-
plication for the preceding demonstration year from which HHSC cal-
culated an annual maximum uncompensated-care payment amount for 
that year; or 

(ii) did not submit an acceptable uncompen-
sated-care application for the preceding demonstration year but was 
eligible to receive transition payments for that year. 

(B) The amount of the advance payments will be a per-
centage, to be determined by HHSC, of the following amounts: 

(i) for physician group practices described in 
subparagraph (A)(i) of this paragraph, the annual maximum uncom-
pensated-care payment amount calculated by HHSC for the preceding 
demonstration year; or 

(ii) for physician group practices described in sub-
paragraph (A)(ii) of this paragraph, the amount of transition payments 
received by the physician group practice in the preceding demonstra-
tion year. 
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(C) Advance payments are considered to be prior period 
payments as described in paragraph (4)(B)(i) of this subsection. 

(D) A physician group practice that was not eligible to 
receive a transition payment in the preceding demonstration year or 
submit an acceptable uncompensated-care application for the preced-
ing demonstration year is not eligible for an advance payment. 

(6) Prohibition on duplication of costs. Eligible uncom-
pensated-care costs cannot be reported on multiple uncompensated-
care applications, including uncompensated-care applications for other 
programs. Reporting on multiple uncompensated-care applications is 
duplication of costs. 

(h) DSRIP maximum payment amounts. The approved RHP 
plan establishes the payment amount associated with a metric or out-
come measure. DSRIP payments cannot exceed the amount established 
in the approved RHP plan. 

(i) Payment methodology. 

(1) Prior to making any category of payment described in 
subsection (g) or (h) of this section, HHSC will give notice of the fol-
lowing information: 

(A) the payment amount for the payment period (based 
on whether the payment is made quarterly, semi-annually, or annually); 

(B) the maximum IGT amount necessary for a physi-
cian group practice to receive the amount described in subparagraph 
(A) of this paragraph; and 

(C) the deadline for completing the IGT. 

(2) The amount of the payment to the physician group prac-
tice under paragraph (1) of this subsection will be determined based on 
the amount of funds transferred by the affiliated governmental entity or 
entities as described as follows: 

(A) If a governmental entity transfers the maximum 
amount of funds described in paragraph (1)(B) of this subsection, the 
physician group practice will receive the maximum allowable payment 
amount for that period. 

(B) If a governmental entity does not transfer the maxi-
mum amount referenced in paragraph (1)(B) of this subsection, HHSC 
will determine the payment amount to each physician group practice 
owned by or affiliated with that governmental entity as follows: 

(i) For uncompensated-care payments described in 
subsection (g) of this section: 

(I) At the time the transfer is made, the govern-
mental entity may notify HHSC, on a form prescribed by HHSC, of the 
share of the intergovernmental transfer to be allocated to each physi-
cian group practice owned by or affiliated with that entity; or 

(II) In the absence of the notification described 
in subclause (I) of this clause each physician group practice owned by 
or affiliated with the governmental entity will receive a portion of its 
payment amount for that period, based on the physician group prac-
tice's percentage of the total payment amounts for all physician group 
practices owned by or affiliated with that governmental entity. 

(ii) For DSRIP payments described in subsection (h) 
of this section, each physician group practice owned by or affiliated 
with the governmental entity that has completed a metric or outcome 
measure will receive a portion of the value associated with that measure 
(as specified in the RHP plan) that is proportionate to the total value of 
all metrics or outcome measures that are completed for that period by 
all providers owned by or affiliated with that governmental entity. 

(j) Reconciliation. Beginning in the third year of the waiver, 
data on the uncompensated-care application will be used to reconcile 
actual costs incurred by the physician group practice for a prior pe-
riod with uncompensated-care payments, if any, made to the physician 
group practice for the same period. 

(1) If a physician group practice received payments in ex-
cess of its actual costs, the overpaid amount will be recouped from the 
physician group practice, as described in subsection (k) of this section. 

(2) If a physician group practice received payments less 
than its actual costs, and if HHSC has available waiver funding for the 
period in which the costs were accrued, the physician group practice 
may receive reimbursement for some or all of those actual documented 
unreimbursed costs. 

(3) Transition payments are not subject to reconciliation 
under this subsection. 

(k) Recoupment. 

(1) In the event of a disallowance by CMS of federal finan-
cial participation related to a physician group practice's receipt or use of 
payments under this section, HHSC may recoup an amount equivalent 
to the amount of the overpayment or disallowance. The non-federal 
share of any funds recouped from the physician group practice will be 
returned to the entity that owns or is affiliated with the physician group 
practice. 

(2) Payments under this section may be subject to adjust-
ment for payments made in error, including, without limitation, adjust-
ments under §371.1711 of this title (relating to Recoupment of Over-
payments and Debts), 42 CFR Part 455, and Chapter 403, Texas Gov-
ernment Code. HHSC may recoup an amount equivalent to any such 
adjustment. 

(3) HHSC may recoup from any current or future Medicaid 
payments as follows: 

(A) HHSC will recoup from the physician group prac-
tice against which any disallowance was directed or to which an over-
payment was made. 

(B) If, within 30 days of the physician group practice's 
receipt of HHSC's written notice of recoupment, the physician group 
practice has not paid the full amount of the recoupment or entered into 
a written agreement with HHSC to do so, HHSC may withhold any or 
all future Medicaid payments from the physician group practice until 
HHSC has recovered an amount equal to the amount overpaid or dis-
allowed. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 24, 2013. 
TRD-201302139 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Effective date: June 13, 2013 
Proposal publication date: February 8, 2013 
For further information, please call: (512) 424-6900 
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PART 2. TEXAS ANIMAL HEALTH 
COMMISSION 

CHAPTER 40. CHRONIC WASTING DISEASE 
4 TAC §40.5 
The Texas Animal Health Commission (commission) adopts the 
repeal of §40.5, concerning Testing Requirements for Elk, with-
out changes to the proposed text as published in the February 
1, 2013, issue of the Texas Register (38 TexReg 449). The rule 
will not be republished. 

Elsewhere in this issue of the Texas Register, the commission 
contemporaneously adopts new §40.5 which replaces the re-
pealed rule in its entirety. 

No comments were received regarding adoption of the repeal. 

STATUTORY AUTHORITY 

The repeal is authorized by the Texas Agriculture Code 
§161.046, which provides the commission with authority to 
adopt rules relating to the protection of livestock, exotic live-
stock, domestic fowl or exotic fowl, as well as Government Code 
§2001.039, which authorizes a state agency to repeal a rule. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302046 
Gene Snelson 
General Counsel 
Texas Animal Health Commission 
Effective date: June 12, 2013 
Proposal publication date: February 1, 2013 
For further information, please call: (512) 719-0724 

4 TAC §40.5 
The Texas Animal Health Commission (commission) adopts new 
§40.5, concerning Movement Requirements for CWD Suscepti-
ble Species, with changes to the proposed text as published in 
the February 1, 2013, issue of the Texas Register (38 TexReg 
449). The rule will be republished. 

Elsewhere in this issue of the Texas Register, the commission 
contemporaneously adopts the repeal of existing §40.5, con-
cerning Testing Requirements for Elk. 

The new section is for the purpose of revising the current surveil-
lance requirements for the state's intrastate movement of elk to 
include exotic livestock, which are susceptible to Chronic Wast-
ing Disease (CWD). 

The commission has recently been addressing a number of dif-
ferent CWD regulations and agency actions in response to a 
number of recent developments involving CWD. The commis-
sion has adopted changes to the commission's CWD voluntary 
program in response to the federal program as discussed below. 
The commission has also recently authorized the Executive Di-
rector to designate areas of the state as being at a high risk for 
CWD based on disclosure of any positive animals. This mea-
sure is in order to try and protect these animal resources within 
the state. 

The commission is modifying the current CWD program to in-
clude red deer and Sika deer, and their hybrids, because of re-
cent actions which have classified them as being a susceptible 
species for CWD. The purpose of the program was to estab-
lish testing surveillance for elk and now includes these added 
species. Based on the inclusion of red deer and Sika deer and 
other members of the cervid family as susceptible species, the 
commission is adopting the new section to be applicable to all 
cervid species known to be susceptible to CWD, excluding all 
mule deer, white-tailed deer, and native species under the juris-
diction of Texas Parks and Wildlife Department (TPWD). 

All breeders of white-tailed deer, through the direction of the 
TPWD, participate in a CWD monitoring program through either 
TPWD or the commission. Because of this participation, the 
state of Texas has done a significant amount of CWD surveil-
lance testing of white-tailed deer without disclosing any positive 
deer. Surveillance testing is a key, critical component to deter-
mine that if there is any disease present as well as to help to 
establish a prevalence number for how many animal maybe af-
fected. This also helps to support our animal industries in having 
confidence in the health of their animals and makes them more 
marketable. Failure to perform adequate surveillance allows any 
disease to circulate unnoticed among animal host and spread 
the disease, creating a greater disease problem and a far more 
difficult response task. In today's current environment the mobil-
ity and transportation of agricultural animals throughout the state 
and country has greatly increased exposure to diseases and for 
the commission to not perform adequate disease surveillance for 
a disease that has national concerns would be inappropriate. 

Though the white-tailed deer population in Texas has had signifi-
cant surveillance, very few elk herds participated in a CWD moni-
toring program, providing very little elk CWD testing surveillance. 
This had been a noted concern for a number of exotic livestock 
and deer associations because of the inequity of this situation. 
In implementing the first elk identification requirement in 2006, 
this was an issue of concern at that time but the commission be-
lieved that for now the most appropriate initial approach to CWD 
surveillance in elk was through voluntary participation by owners 
of elk. The commission then required elk to participate in surveil-
lance for CWD, and that was in put in place in 2010. 

The U.S. Department of Agriculture's (USDA) interim final rule 
which modified the national CWD Herd Certification Program 
to include red deer and Sika has caused the agency to revisit 
this program. The USDA action came after the first diagnosis of 
CWD in red deer. The commission announced in June that red 
deer and Sika deer must meet the same entry requirements as 
other cervid species such as elk and moose because they are 
considered susceptible species for CWD. The new entry rules 
for red deer and Sika deer require they originate from herds with 
at least five years of participation. 

The commission has historically used a CWD task force of indi-
viduals that have provided guidance, counsel, and recommen-
dations to the commission regarding our CWD program. These 
members include the Texas Deer Association, Exotic Wildlife As-
sociation, Texas Wildlife Association, Texas Veterinary Medical 
Diagnostic Laboratory, USDA, and TPWD, along with noted pri-
vate veterinary practitioners and wildlife biologists. The group 
convened three times in 2012 to discuss the various issues of 
concern for the CWD program. The disclosure of positive ani-
mals in West Texas and the changes to the CWD federal pro-
gram created a need to modify the intrastate program for the 
exotic susceptible species to make it a more successful and in-
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volved surveillance program. Clearly all the changes denoted 
above have invoked serious concern on protecting our cervid in-
dustries and all those that could be affected. However, based on 
some of the concern raised by industry members, the commis-
sion felt that there was a need to modify the testing requirements 
to better encompass the various susceptible species but also to 
make sure that it is more equitable in application. A criticism of 
the present version is the belief that an animal must be sacrificed 
to comply. Unfortunately, with this test being mortality-based, 
there is a hardship for producers, particularly for those who ranch 
a species that does not have a lot of test eligible mortalities, such 
as red deer or Sika deer. As such, the commission is changing 
this program based on a percentage of mortalities. This surveil-
lance scale is similar to what is being used by white-tailed deer 
breeders who follow a CWD program through TPWD. 

The critical part of such a program is some type of verifiable 
inventory on which to base mortalities. It is understood that the 
nature of some of the ranches is to release these animals to 
large enclosed pastures, and they are not handled in the typical 
manner of livestock. But in order for the commission to develop 
an effective surveillance program to protect this state and their 
industry, it is necessary that these producers help partner with 
the agency to develop a verifiable inventory. The inventory will 
be based off of the numbers of animals handled for movement. 

The commission received two comments regarding adoption of 
the new rule. The only change in response to the comments is 
to remove the eight-foot fence requirement because the rule is 
intended to follow the federal fence requirements, which do not 
explicitly state eight feet. 

One commenter stated that "As respects testing of Sika Deer 
prior to movement. Our Sika deer are out in the pasture. I have 
no way of knowing what mortalities I may have over time, much 
less a way to test unless I happened to stumble across a de-
ceased animal fresh enough to supply a valid sample for testing. 
This proposed testing requirement will be impossible compared 
to Whitetail Deer which are kept under confinement and moni-
tored closely. If Texas had a CWD problem, which it does not, 
I could see the need for testing and regulations on transporting. 
In this case, I do not see how you can enforce the proposed test-
ing requirement and it is my opinion the proposals are excessive 
and unnecessary. You are trying to fix something that ain't bro-
ken." 

The other comment stated that "These new rules are such a 
great improvement since the last draft. However, on the same to-
ken, I appreciate the incredible improvement of these new rules. 
In particular, I am very supportive of the new rule to test only 20% 
of mortalities. I am relieved that the owner is not asked to kill a 
deer to sell and move others. About inventory, I suggest that the 
captured animals make the inventory. As you cannot count the 
grains of sands nor the stars in the sky, in most cases you can-
not count nor know how many exotics live on a given property. 
Can Texas Parks and Wildlife have an accurate inventory of the 
deer roaming wild in Texas? Once you capture them, you can 
count them and know them. And if you capture 5 deer and one 
dies, you can test 20% of mortality." 

STATUTORY AUTHORITY 

The new section is adopted under the following statutory author-
ity as found in Texas Agriculture Code §161.0541. This section 
provides that the commission by rule may establish a disease 
surveillance program for elk. Rules adopted under this section 
must: (1) require each person who moves elk in this state to 

have elk tested for chronic wasting disease or other diseases as 
determined by the commission; (2) be designed to protect the 
health of the elk population in this state; and (3) include pro-
visions for testing, identification, transportation, and inspection 
under the disease surveillance program. The section also pro-
vides that a person commits an offense if the person knowingly 
violates a rule adopted by the commission under this section. 
Also, an offense under subsection (c) is a Class C misdemeanor 
unless it is shown on the trial of the offense that the defendant 
has previously been convicted of an offense under that subsec-
tion, in which event the offense is a Class B misdemeanor. 

The commission is also vested by statute, §161.041(a), with 
the requirement to protect all livestock, domestic animals, and 
domestic fowl from disease. The commission is authorized by 
§161.041(b) to act to eradicate or control any disease or agent 
of transmission for any disease that affects livestock. If the com-
mission determines that a disease listed in §161.041 of this code 
or an agent of transmission of one of those diseases exists in a 
place in this state among livestock, or that livestock are exposed 
to one of those diseases or an agent of transmission of one of 
those diseases, the commission shall establish a quarantine on 
the affected animals or on the affected place. That is found in 
§161.061. 

As a control measure, the commission by rule may regulate 
the movement of animals. The commission may restrict the in-
trastate movement of animals even though the movement of the 
animals is unrestricted in interstate or international commerce. 
The commission may require testing, vaccination, or another 
epidemiologically sound procedure before or after animals are 
moved. That is found in §161.054. An agent of the commission 
is entitled to stop and inspect a shipment of animals or animal 
products being transported in this state in order to determine 
if the shipment originated from a quarantined area or herd; or 
determine if the shipment presents a danger to the public health 
or livestock industry through insect infestation or through a 
communicable or noncommunicable disease. That authority is 
found in §161.048. A person is presumed to control the animal 
if the person is the owner or lessee of the pen, pasture, or 
other place in which the animal is located and has control of 
that place; or exercises care or control over the animal. That is 
under §161.002. 

Section 161.007 provides that if a veterinarian employed by the 
commission determines that a communicable disease exists 
among livestock, domestic animals, or domestic fowl or on cer-
tain premises or that livestock, domestic animals, or domestic 
fowl have been exposed to the agency of transmission of a 
communicable disease, the exposure or infection is considered 
to continue until the commission determines that the exposure 
or infection has been eradicated through methods prescribed 
by rule of the commission. Section 161.005 provides that the 
commission may authorize the executive director or another em-
ployee to sign written instruments on behalf of the commission. 
A written instrument, including a quarantine or written notice, 
signed under that authority has the same force and effect as if 
signed by the entire commission. 

§40.5. Movement Requirements for CWD Susceptible Species. 

(a) Definitions: 

(1) Captive CWD Susceptible Species--A CWD suscepti-
ble species captured or privately or publicly maintained or held within 
a perimeter fence or confined area that is designed to retain the CWD 
susceptible species under normal conditions at all times. 
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(2) CWD Susceptible Species--A cervid species deter-
mined to be susceptible to CWD, which means a species that has 
had a diagnosis of CWD confirmed by means of an official test 
conducted by a laboratory approved by USDA/APHIS. This includes 
North American elk or wapiti (Cervus Canadensis), red deer (Cervus 
elaphus), Sika deer (Cervus Nippon), moose (Alces alces), and any 
associated subspecies and hybrids. All mule deer, white-tailed deer, 
and native species under the jurisdiction of the Texas Parks and 
Wildlife Department are excluded from this definition and application 
of this section. 

(3) Free Ranging CWD Susceptible Species--Any CWD 
susceptible species that is not captured or contained within a fence in-
tended to retain CWD susceptible species under normal conditions at 
all times. 

(4) Premises--A physical location(s) which is contiguous, 
that is under common ownership or management, and represents a 
unique and describable geographic location. 

(5) Transport--Movement of an animal from one non-con-
tiguous property or premises to another. 

(b) Surveillance Requirements. In order to transport or move 
a CWD susceptible species live within the state the person controlling 
the CWD susceptible species shall meet one of the following: 

(1) test 20% percent of mortalities of all CWD susceptible 
species, maintained on a premise; or 

(2) have status with the Commission in a herd certification 
program in accordance with the requirements of §40.3 of this chapter 
(relating to Herd Status Plans for Cervidae); or 

(3) be moved directly from the premises where they were 
trapped or held to a recognized slaughter facility. A recognized slaugh-
ter facility is a slaughter facility operated under the state or federal meat 
inspection laws and regulations. 

(c) Premise Identification. In order to move a CWD suscepti-
ble species from or to a premise which has surveillance, as required un-
der subsection (b) of this section, the location must obtain a "Premises 
Identification Number (PIN)". A PIN means a unique official seven 
character alpha numeric identification code issued under this chapter 
to identify a specific and unique premises. Separate geographic phys-
ical locations that are under common ownership and management and 
on which commingling of animals occurs may be registered as one 
premises. 

(d) Inventory. An annual inventory shall be verified/ac-
counted/certified by TAHC personnel. The herd owner shall maintain 
herd records that include a complete inventory of animals with doc-
uments showing all test results for those animals that died and were 
tested. 

(e) Identification Requirements. CWD susceptible species 
moved or transported within the state shall be identified with an official 
identification device, which may include an eartag that conforms to 
the USDA alphanumeric national uniform ear tagging system, which 
is a visible and legible animal identification number (AIN) or other 
identification methods approved by the Commission, including a 
RFID Device. 

(f) Testing Requirements. CWD test samples shall be col-
lected and submitted to an official laboratory for CWD diagnosis using 
a United States Department of Agriculture (USDA) validated test for 
animals that are 16 months of age or older and from the same pop-
ulation as the CWD susceptible species being moved. Test reporting 
shall be directed to the appropriate TAHC Regional Office. The sam-
ples may be collected by a state or federal animal health official, an 

accredited veterinarian, or a Certified CWD Sample Collector. Tissue 
samples may be either the obex or a retropharyngeal lymph node from 
each animal being tested. 

(g) Test reporting. Test results shall be directed to the Com-
mission by either writing to Texas Animal Health Commission, c/o 
CWD Susceptible Species Reporting, P.O. Box 12966, Austin, Texas 
78711-2966; or by fax to (512) 719-0729; or by e-mail to CWD_move-
ment@tahc.texas.gov. 

(h) Movement Reporting Requirements. A movement request 
for all CWD susceptible species that are moved onto or off of premises 
shall be submitted to the Commission, either in hard copy on forms 
provided or authorized by the Commission, or an electronic copy. The 
person moving the CWD susceptible species must have documentation 
with the CWD susceptible species being moved to show compliance 
with the requirements of this subsection. A copy of this documenta-
tion must be provided to any market selling these species. Such report 
shall be submitted within 48 hours of the movement. Movement report-
ing shall be directed to the Commission by either writing to Texas Ani-
mal Health Commission, c/o CWD Susceptible Species Reporting, P.O. 
Box 12966, Austin, Texas 78711-2966; or by fax to (512) 719-0729; or 
by e-mail to CWD_movement@tahc.texas.gov. The movement report 
shall include the following information: 

(1) PIN for premises of origin; 

(2) PIN for premises of the destination; 

(3) Number of CWD susceptible species being moved; 

(4) Official individual identification device number; 

(5) Other official or unofficial identification numbers; 

(6) Age/Gender; and 

(7) Test results from the testing laboratory. 

(i) Record Keeping. The buyer and seller must maintain 
records for all CWD susceptible species transported within the state 
or where there is a transfer of ownership, and provide those to Com-
mission personnel upon request. Records required to be kept under 
the provisions of this section shall be maintained for not less than five 
years. The records shall include the following information: 

(1) Owner's name; 

(2) Location where the animal was sold or purchased; 

(3) Official ID and/or Ranch tag (additional field for retag); 

(4) Gender/age of animal; 

(5) Source of animal (if purchased addition); 

(6) Movement to other premises; and 

(7) Disposition. 

(j) Inspection. In order to authorize movement, a premise 
where CWD susceptible species are located may be inspected by the 
Commission or authorized agents of the Commission. 

(k) Dealer Requirements. A dealer is a person engaged in the 
business of buying or selling CWD susceptible species in commerce 
on the person's own account, as an employee or agent of a vendor, pur-
chaser, or both, or on a commission basis. To maintain separate herd 
status for the animals a dealer sells, a dealer shall maintain separate 
herd facilities; separate water sources; there shall be at least 30 feet 
between the perimeter fencing around separate herds; and no commin-
gling of animals may occur. Movement of animals between herds must 
be recorded as if they were separately owned herds. A dealer shall 
maintain records in accordance with this section. 
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This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302044 
Gene Snelson 
General Counsel 
Texas Animal Health Commission 
Effective date: June 12, 2013 
Proposal publication date: February 1, 2013 
For further information, please call: (512) 719-0724 

CHAPTER 41. FEVER TICKS 
4 TAC §41.9 
The Texas Animal Health Commission (commission) adopts 
amendments to §41.9, concerning Vacation and Inspection of a 
Premise, without changes to the proposed text as published in 
the February 1, 2013, issue of the Texas Register (38 TexReg 
453). The rule will not be republished. 

The purpose of this amendment is to add a requirement that all 
cattle maintained in the Permanent Quarantine Zone, as defined 
in §§41.14 - 41.22 of this chapter, must be identified with per-
manent official identification and must be presented annually for 
inspection. 

The Texas Cattle Fever Tick Eradication Program (program) is 
undergoing some changes in order to make it more effective in 
the efforts to eradicate the Texas Cattle Fever Ticks. The pro-
gram in the last year has implemented the use of individual herd 
plans. An individual herd plan is a written disease management 
plan that is developed with the herd or land owners and/or their 
representatives and a State or Federal Designated Fever Tick 
Epidemiologist to eradicate fever ticks or potential exposure to 
fever ticks from an affected herd or property. The herd plan will 
include appropriate treatment frequencies, treatments to be em-
ployed, and any additional disease management or herd man-
agement practices deemed necessary to eradicate fever ticks 
from the herd in an efficient and effective manner. 

No comments were received regarding adoption of the amend-
ments. 

STATUTORY AUTHORITY 

The amendments are adopted under the following statutory 
authority as found in Chapter 167 of the Texas Agriculture Code. 
Section 167.003 provides for general powers and duties of the 
commission to eradicate fever ticks and provides authority for 
adopting the necessary rules to fulfill those duties. Section 
167.004 authorizes the commission by rule to define what 
animals can be classified as exposed to ticks. Section 167.006 
authorizes the commission to designate for tick eradication any 
county or part of a county that the commission believes contains 
ticks. Section 167.007 authorizes the commission to conduct 
tick eradication in the free area. Section 167.021, entitled 
"General Quarantine Power," provides that "The commission 
may establish quarantines on land, premises, and livestock 
as necessary for tick eradication." Section 167.022, entitled 
"Quarantine of Tick Eradication Area," provides the commission 
authority to designate a county or part of a county for tick erad-
ication. Section 167.023, entitled "Quarantine of Free Area," 

provides the commission authority to establish quarantine in 
the Free Area. Section 167.024, entitled "Movement In or From 
Quarantined Area," provides the requirement to obtain appropri-
ate authorization and compliance with the requirements prior to 
movement. Section 167.032 provides that the commission may 
restrict movement of commodities that are capable of carrying 
ticks. 

The commission is vested by statute, §161.041(a), with the 
requirement to protect all livestock, domestic animals, and 
domestic fowl from disease. The commission is authorized by 
§161.041(b) to act to eradicate or control any disease or agent 
of transmission for any disease that affects livestock. If the 
commission determines that a disease listed in §161.041 of this 
code or an agent of transmission of one of those diseases exists 
in a place in this state among livestock, or that livestock are 
exposed to one of those diseases or an agent of transmission of 
one of those diseases, the commission shall establish a quar-
antine on the affected animals or on the affected place. That is 
found in §161.061. As a control measure, the commission by 
rule may regulate the movement of animals. The commission 
may restrict the intrastate movement of animals even though 
the movement of the animals is unrestricted in interstate or 
international commerce. The commission may require testing, 
vaccination, or another epidemiologically sound procedure 
before or after animals are moved. That is found in §161.054. 
That authority is found in §161.048. A person is presumed to 
control the animal if the person is the owner or lessee of the 
pen, pasture, or other place in which the animal is located and 
has control of that place; or exercises care or control over the 
animal. That is under §161.002. 

Section 161.007 provides that if a veterinarian employed by the 
commission determines that a communicable disease exists 
among livestock, domestic animals, or domestic fowl or on cer-
tain premises or that livestock, domestic animals, or domestic 
fowl have been exposed to the agency of transmission of a 
communicable disease, the exposure or infection is considered 
to continue until the commission determines that the exposure 
or infection has been eradicated through methods prescribed 
by rule of the commission. Section 161.005 provides that the 
commission may authorize the executive director or another em-
ployee to sign written instruments on behalf of the commission. 
A written instrument, including a quarantine or written notice, 
signed under that authority has the same force and effect as if 
signed by the entire commission. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302045 
Gene Snelson 
General Counsel 
Texas Animal Health Commission 
Effective date: June 12, 2013 
Proposal publication date: February 1, 2013 
For further information, please call: (512) 719-0724 

CHAPTER 55. SWINE 
4 TAC §55.5 
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♦ ♦ ♦ 

The Texas Animal Health Commission (commission) adopts 
amendments to §55.5, concerning Pseudorabies, without 
changes to the proposed text as published in the February 1, 
2013, issue of the Texas Register (38 TexReg 454). The rule 
will not be republished. 

The purpose of the amendment is to update the test timeframes 
for releasing swine which are quarantined for being exposed 
to Pseudorabies (PRV). This is in accordance with the Uniform 
Methods and Rules issued by USDA Veterinary Services regard-
ing the national PRV eradication program. 

The amendment changes §55.5(e)(7)(C) which requires two 
consecutive negative herd tests not less than 60 days from 
removal of the last reactor to qualify for release from quarantine 
for PRV infected herds. The amendment will allow for release 
from quarantine with one negative herd test not less than 30 
days from removal of the last reactor. The justification for this 
amendment is based on the fact that a herd of swine are not 
classified as a known infected herd when no livestock or other 
animals on the premises show clinical signs of PRV after a 
negative test 30 days or more after removal of all positive swine. 
Long-term observation in the field provides sufficient evidence 
that the incubation of PRV is well within the 30-day time frame 
to allow for identification of recently infected animals if active 
transmission is occurring. 

No comments were received regarding adoption of the amend
ments. 

STATUTORY AUTHORITY 

The amendments are adopted under the following statutor
authority as found in Chapter 161 of the Texas Agricultur
Code. The commission is vested by statute, §161.041(a), wit
the requirement to protect all livestock, domestic animals, an
domestic fowl from disease. The commission is authorized b
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§161.041(b) to act to eradicate or control any disease or agent 
of transmission for any disease that affects livestock. If the 
commission determines that a disease listed in §161.041 of this 
code or an agent of transmission of one of those diseases exists 
in a place in this state among livestock, or that livestock are 
exposed to one of those diseases or an agent of transmission 
of one of those diseases, the commission shall establish a 
quarantine on the affected animals or on the affected place. 
That is found in §161.061. 

As a control measure, the commission by rule may regulate 
the movement of animals. The commission may restrict the in-
trastate movement of animals even though the movement of the 
animals is unrestricted in interstate or international commerce. 
The commission may require testing, vaccination, or another 
epidemiologically sound procedure before or after animals are 
moved. That is found in §161.054. An agent of the commission 
is entitled to stop and inspect a shipment of animals or animal 
products being transported in this state in order to determine 
if the shipment originated from a quarantined area or herd; or 
determine if the shipment presents a danger to the public health 
or livestock industry through insect infestation or through a 
communicable or noncommunicable disease. That authority is 
found in §161.048. 

Section 161.061 provides that if the commission determines that 
a disease listed in §161.041 of this code or an agency of trans-
mission of one of those diseases exists in a place in this state 
or among livestock, exotic livestock, domestic animals, domestic 
fowl, or exotic fowl, or that a place in this state where livestock, 
exotic livestock, domestic animals, domestic fowl, or exotic fowl 

are exposed to one of those diseases or an agency of transmis-
sion of one of those diseases, the commission shall establish a 
quarantine on the affected animals or on the affected place. 

Chapter 165 of the Texas Agriculture Code, entitled "Control of 
Diseases of Swine," has several sections which also provide 
statutory authority for these amendments. Section 165.021, enti-
tled "Cooperation with United States Department of Agriculture," 
provides that the commission may cooperate with USDA in the 
eradication of swine diseases. Also, §165.022 provides that the 
commission may adopt rules for the manner and method of erad-
icating swine diseases. Under §165.023, the commission is au-
thorized to adopt rules governing the use of biologics. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302047 
Gene Snelson 
General Counsel 
Texas Animal Health Commission 
Effective date: June 12, 2013 
Proposal publication date: February 1, 2013 
For further information, please call: (512) 719-0724 

TITLE 16. ECONOMIC REGULATION 

PART 1. RAILROAD COMMISSION OF 
TEXAS 

CHAPTER 3. OIL AND GAS DIVISION 
16 TAC §§3.13, 3.99, 3.100 
The Railroad Commission of Texas (Commission) adopts 
amendments to §3.13, relating to Casing, Cementing, Drilling, 
Well Control, and Completion Requirements, with changes 
and §3.99, relating to Cathodic Protection Wells; and §3.100, 
relating to Seismic Holes and Core Holes, without changes to 
the proposed text published in the February 15, 2013, issue 
of the Texas Register (38 TexReg 733). The adopted amend-
ments implement certain provisions of House Bill 2694 (82nd 
Legislature, Reg. Sess. 2011) and more clearly outline the 
requirements for all wells, consolidate the requirements for well 
control and blow-out preventers, and update the requirements 
for drilling, casing, cementing, and fracture stimulation. The 
adopted amendments to §3.99 and §3.100 conform the defini-
tion of "protection depth." 

The adopted effective date of these amendments is January 1, 
2014, to allow the Commission time to develop and advise oper-
ators of the lists of potential flow zones and zones with corrosive 
formation fluids and to allow operators time to become familiar 
with the new requirements for wells to be drilled. Operators will 
be subject to these amendments for any wells that will be spud-
ded on or after January 1, 2014. Wells spudded before January 
1, 2014, will be subject to the current requirements of §3.13 in 
effect through December 31, 2013. 

RECENT RULEMAKING HISTORY 

The Commission initially published proposed amendments to the 
rules in the September 7, 2012, issue of the Texas Register (37 
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TexReg 7021). The Commission received numerous comments 
on the proposed amendments. Commission staff also held sev-
eral workshops across the state and met with interested par-
ties on an individual basis to address various concerns. The 
Commission extended the formal comment period from October 
9, 2012, to November 20, 2012, and held a public hearing in 
Austin on October 19, 2012. The Commission revised the pro-
posed amendments in response to all of the comments received 
throughout this time, and on December 11, 2012, circulated a 
revised draft for informal comment. The Commission withdrew 
the proposed amendments published in the September 7, 2012, 
issue of the Texas Register and published an updated, revised 
rule proposal for public review and comment in the February 15, 
2013, issue of the Texas Register (38 TexReg 733). The Com-
mission appreciates the interest shown by the public in this rule-
making effort. 

EFFECTIVE DATE OF AMENDMENTS 

The Commission adopts new wording in subsection (a) to specify 
the effective date of January 1, 2014, for these amendments. 

COMMENTS 

The Commission received comments from 284 entities, six 
of which were from groups or associations (Environmental 
Defense Fund (EDF); Permian Basin Petroleum Association 
(PBPA); Sierra Club, Lone Star Chapter (the Sierra Club); 
Texas Alliance of Energy Producers (the Alliance); Texas Land 
& Mineral Owners Association (TLMA); and Texas Oil & Gas 
Association (TxOGA)). The Commission received comments 
from six groundwater conservation districts (High Plains Under-
ground Water Conservation District No. 1 (High Plains UWCD); 
Lone Star Groundwater Conservation District (Lone Star GCD); 
Panola County Groundwater Conservation District (Panola 
County GCD); Prairielands Groundwater Conservation District 
(Prairielands GCD); Rolling Plains Groundwater Conservation 
District (Rolling Plains GCD); and Upper Trinity Groundwater 
Conservation District (Upper Trinity GCD)). The Commission 
received comments from 12 companies (Anadarko Petroleum 
Corporation (Anadarko); Apache Corp. (Apache); Cabot Oil & 
Gas Corporation (Cabot); Fasken Oil and Ranch, Ltd. (Fasken); 
Legacy Reserves L.P. (Legacy); Newfield Exploration Com-
pany (Newfield); Pioneer Natural Resources (Pioneer); Seely 
Oil Company (Seely); Southwestern Energy (Southwestern); 
Stephens Engineering (Stephens); Treybig Enterprises, Inc., in 
association with TLMA (Treybig); and W. T. Waggoner Estate 
(Waggoner Estate)). 

The Commission received two comments from individuals 
(Lance Thomas and Mark Sokolow) before the comment dead-
line. On April 11, 2013, the Commission received notice from 
the Cynthia and George Mitchell Foundation that it wished to 
withdraw its comments that were filed with the Commission on 
April 1, 2013. 

The Commission also received numerous late-filed comments 
after the April 1, 2013, comment deadline. Late-filed comments 
were filed by numerous individuals (Suzi Duffy; Leann Lamb-
Vines; Morgan Larson; Rhonda Love; Cathy McMullen; Karen 
Porter; Mary Vines; Sharon Wilson; Barbara; and Dr. Bryce 
Payne) and one company (HydroQuest). In addition, Environ-
ment Texas filed late comments on behalf of 246 individuals (En-
vironment Texas commenters). Apache also filed a late com-
ment in addition to the timely-filed comment. 

GENERAL COMMENTS 

Numerous commenters expressed appreciation for the Commis-
sion's receptiveness and efforts to address concerns surround-
ing operational and technical infeasibility, unnecessary cost im-
plications, and clarification for ease of compliance and appre-
ciated the Commission's efforts comments and at the progress 
been made on the amendments since they were presented in 
late September 2012. Southwestern and EDF commended the 
Commission for addressing well integrity improvements. In its 
comment submitted February 8, 2013, Apache supports the pro-
posed changes and states that the changes are workable, rea-
sonable, and will ensure that the oil and gas industry uses best 
practices across the state. The Commission appreciates these 
comments. 

The Environment Texas commenters and other individuals re-
quested that the Commission "make the cementing/casing rules 
as strong as possible to protect ground water." The Sierra Club 
commented that it is disappointed that the proposed rule is too 
flexible and does not ensure safety. Fasken commented that the 
proposed amendments add no substantial benefit to the protec-
tion of ground water and, therefore, are not warranted. Fasken 
also stated that the proposed amendments could potentially add 
between $200,000 and $250,000 per well to the drilling, casing, 
and cementing of a well in the Wolfberry Trend. 

The Commission does not agree with these comments. The 
Commission's requirements in §3.13 for drilling, casing and ce-
menting oil and gas wells in Texas have been proven effective 
over time. The adopted amendments specifically update those 
existing requirements to address areas in which the Commission 
has found additional requirements are warranted to address situ-
ations in which the risks to groundwater may be higher. Also, the 
adopted amendments take into consideration the cost of com-
pliance with any new requirements balanced against the an-
ticipated benefits from those new requirements. The adopted 
amendments to §3.13 are sufficiently strong to meet the Com-
mission's intent, as described in subsection (a)(1) of the rule. 

The Commission also does not agree that the adopted amend-
ments would add between $200,000 to $250,000 per well in the 
Wolfberry Trend. The Commission assumes that the additional 
cost of between $200,000 and $250,000 per well estimated by 
Fasken would be the result of having to run intermediate cas-
ing string. A review of Commission completion records for wells 
in the area of the Wolfberry Trend (Spraberry Trend area) in-
dicates that many operators run intermediate casing string to 
isolate zones with corrosive formation fluids. Discussions with 
some of those operators indicate that most run intermediate cas-
ing string in this area to isolate the San Andres Formation, which 
is corrosive and into which oil and gas waste is injected by some 
disposal well operators in the area. Others indicated that, in ad-
dition to isolating the San Andres Formation, intermediate casing 
is run due to elevated pressure in the deeper Atoka Formation 
and to prevent loss of circulation, sloughing, or mudding prob-
lems. One operator stated that failure to isolate the San Andres 
Formation invites premature well failure and that the cost of run-
ning intermediate casing is balanced with such premature fail-
ure. However, the Commission notes that there are other ways 
to isolate or address zones with corrosive formation fluids with-
out running intermediate casing string. The Commission makes 
no change in response to this comment. 

Waggoner Estate commented that Texas Government Code, 
§2006.002, requires that the Commission prepare an economic 
impact statement during rulemaking. As a small or micro 
business, Waggoner Estate will be dramatically affected by the 
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amendments as proposed. This commenter questioned the 
statement that the rulemaking should not be considered a major 
environmental rule as set forth in Texas Government Code, 
§2001.0225, because the strengthening of the protection of 
fresh water resources across Texas is a major environmental 
issue. Waggoner Estate commented that the timing and testing 
of casing strings and blowout preventer equipment will create 
a heavy burden on the industry with very little environmental 
benefit. 

The Commission does not agree with this comment. Texas Gov-
ernment Code, §2001.0225, relating to regulatory analysis of 
major environmental rules, applies only to a major environmen-
tal rule adopted by a state agency, the result of which is to: "(1) 
exceed a standard set by federal law, unless the rule is specifi-
cally required by state law; (2) exceed an express requirement of 
state law, unless the rule is specifically required by federal law; 
(3) exceed a requirement of a delegation agreement or contract 
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; or 
(4) adopt a rule solely under the general powers of the agency 
instead of under a specific state law." The proposed amend-
ments do not meet these criteria and are, therefore, not major 
environmental rules as defined by the statute. Texas Natural 
Resources Code, §91.011, requires that the operator of a well 
being drilled for oil or gas shall encase the well with good and 
sufficient steel casing or with any other material that meets stan-
dards adopted by the Commission, particularly where wells could 
be subjected to corrosive elements or high pressures and tem-
peratures, in a manner and to a depth that will exclude surface 
or fresh water from the lower part of the well from penetrating 
the oil or gas bearing rock, and if the well is drilled through the 
first into the lower oil or gas bearing rock, the well shall be cased 
in a manner and to a depth that will exclude fresh water above 
the last oil or gas bearing rock penetrated. Wells that are not 
constructed and operated in accordance with §91.011, or with 
Commission policies of assuring that wells under the Commis-
sion's jurisdiction are drilled, cased, cemented, and operated 
safely could pose a potential risk of blowout and of adversely 
impacting water or oil, gas or geothermal resources. The Com-
mission has adopted some changes in response to comments 
to eliminate as much of the cost as possible, while still address-
ing the issues with which these proposed amendments are con-
cerned. Such amendments include a change in the definition of 
productive zone and potential flow zone; reduction in the height 
of cement behind the casing across and above certain zones 
that must be isolated depending on the method of determining 
the top of cement; deletion of a requirement to submit a written 
remediation plan to the Commission after a failed mechanical 
integrity test or casing evaluation; changes regarding mud level 
indicators and mud-gas separation equipment; and the availabil-
ity of additional exception opportunities. Such changes decrease 
the anticipated additional costs of the proposed amendments for 
all operators, but the percentage of reduction is greater for small 
and micro-businesses. While the Commission makes no change 
in response to this comment, other adopted changes address 
some of these issues. 

Some comments stated that the Commission should not con-
sider cost of compliance when determining rule requirements for 
drilling, casing and cementing of oil and gas wells. HydroQuest 
commented that decreasing potential costs of cementing should 
not be the deciding factor to support the use of calculation, tem-
perature survey, or a cement evaluation tool to determine the top 
of cement. 

The Commission does not agree with this comment. Texas Gov-
ernment Code, §2006.002, relating to Adoption of Rules with 
Adverse Economic Effect, requires that as part of the rulemak-
ing process, a state agency prepare an Economic Impact State-
ment that assesses the potential impact of a proposed rule on 
small businesses and micro-businesses, and a Regulatory Flex-
ibility Analysis that considers alternative methods of achieving 
the purpose of the rule if the proposed rule will have an adverse 
economic effect on small businesses or micro-businesses. The 
Commission has determined that exempting small businesses 
and micro-businesses from the requirements of the rules would 
not be consistent with the health, safety, or environmental wel-
fare of the state, nor with the intent of §3.13(a)(1); however, the 
Commission has included revisions that incorporate flexibility to 
minimize adverse impacts on such businesses consistent with 
the purpose of the rule and the statutes. The Commission makes 
no change in response to these comments. 

HydroQuest recommended that the Commission not return to 
the original definition of "productive horizon" (adopted as "pro-
ductive zone"), because this definition does not comply with the 
water quality protection intent of the draft regulations because 
this would not require similar and comprehensive protections 
throughout all geologic horizons, regardless of whether or not 
commercial quantities of oil or gas are present at this time. As 
technology advances, strata potentially left unprotected may be-
come commercially viable. 

The Commission does not agree with this comment. The Com-
mission adopts the proposed definition of "productive zone," 
which includes the concept of "commercial quantities," because 
the purpose of requiring that these zones be isolated is to 
protect other oil- and gas-bearing zones as well as to prevent 
migration up the annulus. In addition, the current rule requires 
isolation of these zones. However, the Commission proposed 
and adopts two new definitions, "potential flow zone" and "zone 
with corrosive formation fluids," and requires those zones to 
be isolated to address the issue of other zones of concern, 
including zones that contain ground water. The Commission 
makes no change in response to this comment. 

Fasken expressed support for including the need for a sec-
ondary mode of blowout preventer closure at a remote location 
and the testing of blowout preventer equipment every 21 days. 
The Commission appreciates this comment. 

The Environment Texas commenters requested that the Com-
mission adopt "stricter standards for the casing of injection 
wells and require more detailed surveying and plugging of 
nearby wells to protect water supplies and prevent waste wa-
ter from escaping." This comment appears to be directed at 
the Commission's draft proposed amendments to rules §3.9 
and §3.46 (relating to Disposal Wells, and Fluid Injection into 
Productive Reservoirs, respectively), which were circulated 
for informal comment with a comment deadline of December 
6, 2012. As such, these comments are beyond the scope 
of the current rulemaking to amend §§3.13, 3.99, and 3.100. 
However, the Commission may continue with rulemaking in 
the coming months to amend rules §3.9 and §3.46, and these 
commenters will have an opportunity to comment on this issue 
at the appropriate time. The Commission makes no change in 
response to this comment. 

One commenter (Lance Thomas) recommended that the Com-
mission adopt "goal-oriented rules" that would not prohibit ad-
vances in technology or techniques that better achieve the over-
all goals for which the Commission was created and the specific 
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goals for which the amendments were developed. The com-
menter provided two examples of techniques that would be elim-
inated by the requirements to cement behind the casing. The 
commenter used as an example the use of expandable pack-
ers outside of the casing in horizontal wells to completely isolate 
different stages of completion under tremendous pressure with-
out the need to waste fresh water and resources by cementing 
pipe. This commenter also stated that the cement isolation re-
quirements would preclude open-hole completion, which avoids 
damaging porous sands with mud and cement and avoids the 
production of salt water at the bottom of the zone, which is com-
pletely isolated to prevent fluid migration up the back side of the 
casing. 

The Commission does not agree with this comment. The rule 
does not preclude advances in technology as the amendments 
allow for exceptions. In addition, should such a new technique 
become the norm, the Commission can consider whether fu-
ture rule amendments are warranted. The new isolation require-
ments do not prevent open-hole completions nor do they prohibit 
the use of expandable packers in the horizontal portion of a hor-
izontal well. The Commission makes no changes in response to 
this comment. 

The Alliance requested that the Commission note the many sub-
stantial differences in both the drilling procedures and the oper-
ations of deep horizontal holes that are hydraulically fractured 
and stripper wells that are shallow and straight. Stripper wells 
frequently are on pump, and do not flow either gas or oil, and 
certainly do not flow at high pressures. Modern fractured wells 
have flowback and production at original formation pressures 
and therefore place more stress on casing and cement. 

The Commission agrees with this commenter that the many sub-
stantial differences in both the drilling procedures and the opera-
tions of deep horizontal holes that are hydraulically fractured and 
stripper wells that are shallow and straight. However, this rule-
making addresses the drilling and completion of wells that are to 
be drilled, and the vast majority of wells that are drilled do not 
begin as stripper wells. In addition, the rule allows for approval 
of exceptions to the requirements of this amended rule, provided 
the district director finds that the operator has demonstrated that 
the completion and testing or monitoring will meet the intent of 
the rule in subsection (a)(1). The Commission makes no change 
in response to this comment. 

Treybig commented that in order to satisfy the intent of subsec-
tion (a)(1), the rule must provide a clear and relevant set of oper-
ating practices that are consistent with the intent, and are based 
upon established engineering principles and the best available 
technology within the industry. The recognized industry stan-
dard for documenting the latest technology and practices for the 
prevention of annular flow in wells is API Standard 65 - Part 2, 
"Isolating Potential Flow Zones During Well Construction", Sec-
ond Edition, December 2010. 

The Commission agrees in part with this comment; however, 
subsection (a)(4)(E) already references API Standard 65 - Part 2: 
"Where necessary, the cement slurry shall be designed to con-
trol annular gas migration consistent with, or equivalent to, the 
standards in API Standard 65-Part 2: Isolating Potential Flow 
Zones During Well Construction," and subsection (a)(1), relating 
to intent, states that when §3.13 does not detail specific meth-
ods to achieve the objectives of the rule, "the responsible party 
shall make every effort to follow the intent of the section, using 
good engineering practices and the best currently available tech-

nology." The Commission makes no change in response to this 
comment. 

Treybig recommended that the Commission revise definitions for 
"productive zone," "potential flow zone," and "zones with corro-
sive formation fluids." 

The Commission does not agree with this comment. The Com-
mission already has clarified the definitions in response to com-
ments discussed earlier in this preamble. 

Treybig commented that, in the proposed wording of the rule, 
the description of how the intermediate and production casing 
strings shall be cemented is stated differently in the various parts 
of the rule covering this subject. Under subsection (a), there are 
two distinctly different well types covered: subsection (a)(4)(C) 
includes cementing requirements for injection wells, and subsec-
tion (a)(4)(D) includes cementing requirements for all other wells. 
In addition, subsection (b)(2) includes cementing requirements 
for intermediate casing for land wells and bay wells; subsection 
(b)(3) includes cementing requirements for production casing for 
land wells and bay wells; and subsection (c) includes casing, ce-
menting, drilling, and completion requirements for offshore wells. 
The commenter noted that there is no requirement for how inter-
mediate casing strings are to be cemented in offshore wells and 
the description of how production casing strings in offshore wells 
are to be cemented does not include a requirement for cement 
top, as do the casing strings on onshore wells. The commenter 
recommended that the Commission make the language and re-
quirements consistent throughout the rule. 

The Commission does not agree with this comment. Subsection 
(a)(4)(C) does not include cementing requirements for injection 
wells, but refers to those requirements in §3.9 and §3.46 of this 
title. Subsection (a)(4)(C) details the general requirements for 
cementing behind the intermediate or production casing in wells 
being drilled within one-quarter mile of an injection well. Subsec-
tion (a)(4)(D) details the general requirements for cementing be-
hind the intermediate or production casing to isolate productive 
zones, potential flow zones, and/or zones with corrosive forma-
tion fluids. Subsection (b) details the cementing requirements 
specific to land wells and bay wells, and subsection (c) details 
the cementing requirements specific to offshore wells. The Com-
mission makes no change in response to this comment. 

Treybig commented that API Guidance Document HF1, First 
Edition, October 2009, states that the "purpose of cementing the 
casing is to provide zonal isolation between different formations" 
and that "placement of the cement completely around the casing 
and at the proper height above the bottom of the drilled hole (ce-
ment top) is one of the primary factors in achieving successful 
zonal isolation and integrity." Treybig, therefore, recommended 
that the Commission revise the rule to require that (1) cement 
completely displace the drilling fluid in the annulus; (2) cement 
completely fill the annulus behind the casing; (3) cement be com-
pletely around the casing at the proper depth; (4) cement form 
tight interfaces with both the formation and the casing; (5) there 
be good bonding at the cement/casing and cement/formation in-
terfaces; and (6) there be no voids in the cement sheath. 

The Commission does not agree that the recommended lan-
guage is necessary. The amendments as adopted are consistent 
with the referenced performance standards. The commenter 
quotes several API standards and recommended practices, and 
suggested that the Commission include the wording in the rule. 
The Commission has included the references in the rule and 
finds that repeating those documents or portions of those docu-
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ments in the body of the rule is unnecessary. The Commission 
makes no change in response to this comment. 

Newfield recommended that the Commission clarify in subsec-
tion (a)(1) that gases are types of "fluids." The Commission 
agrees with this comment and has made the recommended 
change. 

The Alliance and PBPA commented that the Commission must 
define the zones to be isolated and make the information avail-
able to the entire industry. Both associations recommended that 
the Commission adopt the following language at the end of the 
"Intent" section: "Operators are to report bradenhead pressure 
to the Commission according to the requirements of SWR 17. 
Bradenhead pressure notifications will be evaluated on a case 
by case basis by the Commission regarding further action. The 
Commission will provide guidance to assist operators in wellbore 
evaluation." Cabot commented that it understood that the Com-
mission plans to publish the designated "potential flow zones" on 
its Internet website. 

The Commission agrees with these comments and has adopted 
language referencing §3.17 of this title (relating to Pressure on 
Bradenhead). In addition, the Commission plans to publish on its 
Internet website a list of known potential flow zones and zones 
with corrosive formation fluids. 

Seely commented that the definition of potential flow zones is 
problematic because potential flow zones that are capable of 
causing bradenhead pressure at the surface are the result of 
water injection, either for secondary recovery or water disposal. 
Seely recommended that the Commission identify all disposal 
or injection wells and require operators only be required to cover 
with cement those zones in wells drilled in areas with a braden-
head problem; for those areas not affected by shallow water in-
jection, the current rules should suffice. This commenter sug-
gested that, as a possible alternative, the Commission could re-
quire operators to perform, record and file the results of an an-
nual bradenhead pressure test. 

The Commission agrees in part with these comments and adopts 
the rule with some changes to incorporate the recommendations. 
The Commission added the reference to §3.17, but makes no 
change in response to the recommendation that the Commission 
require operators to perform, record and file the results of an an-
nual bradenhead pressure test, because this requirement would 
be outside the scope of this rulemaking. However, in response 
to another comment, the Commission added language in sub-
section (a)(1) stating that operators must notify the Commission 
of bradenhead pressure in accordance with §3.17 and to clarify 
that the Commission evaluates notices of bradenhead pressure 
on a case-by-case basis to determine further action and will pro-
vide guidance to assist operators in wellbore evaluation. The 
Commission makes no change in response to this comment. 

Lone Star GCD, Panola County GCD, and Upper Trinity GCD 
commented that multiple agencies recognize the significance of 
protecting the quality of underground sources of drinking wa-
ter as that term is understood in the technical sense. In addi-
tion, it is unclear in section (a)(1) that the Commission intends 
for the protections afforded by the proposed language to extend 
to formations containing underground sources of drinking wa-
ter. As demand for groundwater continues to substantially in-
crease, so does the need to protect groundwater that contains 
relatively higher concentrations of total dissolved solids. Ac-
cordingly, Lone Star GCD and Panola County GCD requested 
that the Commission amend the second sentence of subsection 

(a)(1) to read as follows: "It is the intent of all provisions of this 
section that the casing be securely anchored in the hole in or-
der to effectively control the well at all times, all usable-qual-
ity water zones and underground sources of drinking water be 
isolated and sealed off to effectively prevent contamination or 
harm." While the Commission agrees that it is important to pro-
tect groundwater that contains relatively higher concentrations 
of total dissolved solids, particularly as demand for ground water 
continues to increase, the term "underground sources of drinking 
water" is a term that is unique to the federal Underground Injec-
tion Control regulations promulgated by the Environmental Pro-
tection Agency under the Safe Drinking Water Act. The Commis-
sion has initiated review of §3.9 and §3.46 of this title, which may 
include referencing and defining underground sources of drink-
ing water in a manner consistent with the federal Underground 
Injection Control regulations promulgated by the Environmental 
Protection Agency under the Safe Drinking Water Act. Further, 
the Commission finds that the casing, cementing, and testing 
requirements of the adopted amendments in §3.13 protect both 
usable quality water and underground sources of drinking water. 
The Commission makes no change in response to this comment. 

Lone Star GCD and Panola County GCD recommended that the 
Commission modify the definition of "protection depth" in sub-
section (a)(2)(C) to read as follows: "Depth to which usable qual-
ity water and underground sources of drinking water must be 
protected, as determined by the GAU of the Oil and Gas Divi-
sion, which may include zones that contain brackish or saltwa-
ter if such zones are correlative and/or hydrologically connected 
to zones that contain underground sources of drinking water." In 
addition, these commenters recommended that the Commission 
include the definition for underground sources of drinking water 
adopted by the Texas Commission on Environmental Quality at 
30 TAC §331.2(110), and adopt a definition for usable quality wa-
ter. 

The Commission agrees in part with this comment. The Com-
mission has adopted a definition for underground sources of 
drinking water in §3.30(e)(7)(B)(ii) of this title (relating to the 
Memorandum of Understanding between the Railroad Commis-
sion of Texas (RRC) and the Texas Commission on Environ-
mental Quality (TCEQ)). That definition is "an aquifer or its por-
tions which supplies drinking water for human consumption; or 
in which the groundwater contains fewer than 10,000 milligrams 
per liter total dissolved solids; and which is not an exempted 
aquifer," which is the same definition in 30 TAC §331.2(110). In 
addition, the Commission has initiated review of §3.9 and §3.46 
of this title, which may include referencing and defining under-
ground sources of drinking water in a manner consistent with the 
federal Underground Injection Control regulations promulgated 
by the Environmental Protection Agency under the Safe Drink-
ing Water Act, which is where that term was first coined. In addi-
tion, the Commission essentially defined "usable-quality water" 
in §3.30(e)(7)(B)(ii) as "generally less than 3,000 mg/L total dis-
solved solids, but may include higher levels of total dissolved 
solids if identified as currently being used or identified by Texas 
Water Development Board as a source of water for desalina-
tion." This clause further states that the "geological interpretation 
may include groundwater protection based on potential hydro-
logical connectivity to usable-quality water." However, because 
this term is used in §§3.13, 3.99, and 3.100, the Commission 
adopts a definition for "usable quality water," which is defined as 
"water as defined in §3.30(e)(7)(B)(i) of this title. . ." 

PBPA recommended that the Commission add to the definition 
of "zone of critical cement" in subsection (a)(2)(B)(ii) to read as 
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follows: "(ii) For the intermediate or production casing strings, 
the lesser of the bottom 20% . . ." 

The Commission agrees with this comment and adopts subsec-
tion (a)(2)(B)(ii), with a change. 

High Plains UWCD, Prairielands GCD, and Panola County GCD 
recommended a different change to this definition to change the 
minimum top of cement above the casing shoe or proposed pro-
ductive zone from 300 feet to 500 feet. 

The Commission does not agree with this comment. The term 
"zone of critical cement" describes that portion of the wellbore for 
which the Commission requires enhanced standards, but does 
not constitute the entirety of the wellbore behind which cement 
must be placed. The Commission makes no change in response 
to this comment. 

Waggoner Estate commented that the inclusion of the term 
"brackish water" in the definition of "protection depth" in sub-
section (a)(2)(C) will effectively extend the regulation to any and 
every well being drilled and completed. 

The Commission does not agree with this comment. The lan-
guage to which this commenter refers is existing language that 
has been in §3.13 for over 30 years. The Commission makes no 
change in response to this comment. 

PBPA and Fasken recommended that the Commission revise 
subsections (a)(2)(E) and (b)(3)(D) to replace the term "associ-
ated gas zone" with the term "gas/oil contact zone," which is the 
more accepted term. 

The Commission agrees with this comment and adopts the rec-
ommended change. 

PBPA recommended that the Commission replace "and/or" with 
"and" in the definition of "hydraulic fracturing treatment" in sub-
section (a)(2)(J) to be consistent with the definitions in other 
rules. 

The Commission does not agree with this comment. However, 
the Commission replaced the phrase "and/or" with the word "or" 
to make the definition in this section consistent with the defini-
tion of "hydraulic fracturing treatment" in §3.29(a)(16) of this title 
(relating to Hydraulic Fracturing Chemical Disclosure Require-
ments), which is "the treatment of a well by the application of 
hydraulic fracturing fluid under pressure for the express purpose 
of initiating or propagating fractures in a target geologic forma-
tion to enhance production of oil and/or natural gas." 

PBPA also recommended that the Commission specifically ex-
clude acid jobs, perforating, or other non-fracture treatment com-
pletion activities from the definition of "hydraulic fracturing treat-
ment." 

Although the Commission finds that the definition clearly ex-
cludes acid stimulation, perforating and other non-fracture 
stimulation treatment activities, the Commission agrees that 
the recommended language would clarify the definition. The 
Commission adopts the following sentence at the end of the 
definition of "hydraulic fracturing treatment" in response to this 
comment: "The term does not include acid treatment, perfora-
tion, or other non-fracture treatment completion activities." 

PBPA's understanding is that the Commission's decision after 
a hearing would be a conclusive determination that a well is a 
minimum separation well and recommended that the concept 
clarified. 

The Commission agrees with this comment. The definition of 
"minimum separation well" in subsection (a)(2)(L) authorizes the 
director of the Oil and Gas Division to make certain determina-
tions. Any action taken by the director under authority of this 
subsection is subject to review by the Commission. The Com-
mission makes no change in response to this comment. 

Lance Thomas and Waggoner Estate recommended that the 
Commission revise the definition of "minimum separation well" 
to exclude vertical wells drilled and completed less than 2,000 
feet from the surface and to limit constraints to deep wells pass-
ing through aquifers. Lance Thomas stated that his company 
drills many wells to less than 1,000 feet in depth; therefore, even 
though there is no fresh ground water, according to the proposed 
amendments, all of his wells would fall into the "minimum sep-
aration" category limiting and or prohibiting completion methods 
and techniques that have worked for almost 100 years without a 
problem. 

The Commission does not agree with these comments. The 
Commission anticipates that the majority of, if not all, minimum 
separation wells will be shallow vertical wells. The Commission 
notes that these new requirements only apply to such wells that 
are fracture stimulated. The rule does not prohibit these wells, 
but places additional requirements on them commensurate with 
the possible risk because of the proximity to the base of usable 
quality water. The adopted amendments also include certain 
provisions under which approval of exemptions from the require-
ments may be granted. The Commission will consider additional 
exemptions based on site-specific factors, such as absence of 
usable quality water or multiple shallow stratigraphic accumula-
tions of oil and/or gas. The Commission makes no change in 
response to this comment. 

Dr. Bryce Payne commented on the proposal preamble discus-
sion of proposed amendments to §3.13(a)(2)(L) and (a)(7)(D) re-
garding minimum separation wells. Dr. Payne commented that, 
because the cited articles (Hydraulic Fracture-Height Growth, 
Real Data, by Kevin Fisher and Norm Warpinski, SPE 145949, 
SPE Production & Operations, Volume 27, Number 1, February 
2012, pp. 8-19; and Hydraulic fractures: How far can they go? 
by Davies, R.J., et al., Marine and Petroleum Geology (2012)") 
mention at least three sources of error in the reported microseis-
mic data, he estimates that the maximum possible error is likely 
well over 20%. Dr. Payne further commented that Davies, et al. 
reported that for the period from 2001-2010 the maximum up-
ward stimulated fracture propagation in the Barnett Shale was 
around 1900 feet (approximately 588 meters). Dr. Payne, there-
fore, recommended that the default demarcation point for min-
imum separation wells be 1900 feet plus an error allowance of 
at least 20%, or at least 2250 feet. Dr. Payne further recom-
mended that the minimum separation distance be between the 
lateral bore through which the fracture stimulation would occur 
and the deepest known or anticipated zones that are "correla-
tive and/or hydrologically connected to zones that contain us-
able-quality water." 

The Commission does not agree with this comment. As dis-
cussed in the proposal preamble, minimum separation wells are 
a subset of wells on which hydraulic fracturing treatments are 
conducted in Texas. The Commission defines a well in this cat-
egory as a "well in which hydraulic fracturing treatments will be 
conducted and for which: (i) the vertical distance between the 
base of usable quality water and the top of the formation to be 
stimulated is less than 1,000 vertical feet; (ii) the director has 
determined contains inadequate separation between the base 
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of usable quality water and the top of the formation in which hy-
draulic fracturing treatments will be conducted; or (iii) the direc-
tor has determined is in a structurally complex geologic setting." 
Consistent with this definition and Texas geology, the Commis-
sion anticipates that the bulk of the wells in this category will 
be relatively shallow. As also discussed in the proposal pream-
ble, the Commission specified a distance of 1,000 vertical feet 
as the default demarcation point for minimum separation wells 
because, in general, below 2,000 feet, the fractures mostly are 
oriented vertically; at less than 2,000 feet, they trend horizontally. 
The recent American Petroleum Institute (API) hydraulic frac-
turing guidance (API HF Guidance) states that "hydraulic frac-
tures are formed in the direction perpendicular to the least stress. 
Based on experience, horizontal fractures will occur at depths 
less than 2000 ft." The guidance further states that "as depth 
increases, overburden stress in the vertical direction increases 
by approximately 1 psi/ft. As the stress in the vertical direc-
tion becomes greater with depth, the overburden stress (stress 
in the vertical direction) becomes the greatest stress. This sit-
uation generally occurs at depths greater than 2000 ft." Com-
mission records indicate that shallow wells in a handful of fields 
meet this description and, furthermore, that the fracture stimula-
tions performed on these wells are relatively small with respect 
to the volume of hydraulic fracture fluid. Additional restrictions 
and consideration are warranted for wells of this category on 
which fracture stimulation will be performed. The adopted ad-
ditional requirements for wells within this category are appropri-
ate given the proximity of the zone to be fracture stimulated to 
the base of usable quality water. With respect to the second 
recommendation, the Commission's Groundwater Advisory Unit 
already considers zones that are "correlative and/or hydrologi-
cally connected to zones that contain usable-quality water" when 
determining the base of usable quality water. The Commission 
makes no change in response to these comments. 

Cabot and Legacy commented that the rule should specify that 
each "zone with corrosive formation fluids" is to be designated by 
the director and made available to operators through publication. 
Lance Thomas recommended that the Commission post on the 
Commission's Internet website a list of zones in given counties 
that are potential flow zones and zones with corrosive formation 
fluids. The Alliance recommended that the Commission add the 
following language to ensure all operators have equal access 
to the same information to comply with the Commission's reg-
ulation: "The Commission will maintain a list of known zones 
by district and field that are considered potential flow zones and 
corrosive zones, and make this information available to all oper-
ators." 

The Commission agrees with these comments and adopts the 
recommended changes in subsection (a)(2)(N) and (O), except 
that the Commission proposes to maintain the list by district and 
county. 

Stephens recommended that the Commission revise the defini-
tion of "zone with corrosive formation fluids" to read as follows: 
"Any zone designated by the director or identified by the operator 
using available data containing formation fluids that are reason-
ably capable of negatively impacting the integrity of the casing 
and/or cement and have demonstrated a trend of failure for sim-
ilar casing and cement design in the field." Lance Thomas rec-
ommended that the Commission revise the definition of "Zone 
with corrosive formation fluids" to read: "Any zone containing 
corrosive formation fluids, chemicals or bacteria that consistently 
cause casing failures which threaten usable quality ground water 
located in the well bore." Thomas and Fasken commented that 

all zones contain formation fluids and all fluids ultimately are ca-
pable of negatively impacting casing and cement. These com-
menters further stated that casing leaks in and of themselves 
are not indicators of groundwater pollution and that substantial 
evidence of groundwater pollution must be presented prior to re-
quiring operators to add an additional casing string or cement 
to their well design. Cabot and Fasken recommended that the 
Commission include the process by which operators may add 
zones or seek removal of zones from the list of designated "po-
tential flow zones and zones with corrosive formation fluids." 

The Commission does not agree with these comments. The 
Commission has revised the definition of "zone with corrosive 
formation fluids" as follows: "Any zone designated by the direc-
tor or identified by the operator using available data containing 
formation fluids that are capable of negatively impacting the in-
tegrity of casing and/or cement or have a demonstrated trend 
of failure for similar casing and cement design in the field. The 
Commission will maintain a list of known zones by district and 
county that are considered zones with corrosive formation fluids, 
and make this information available to all operators. The Com-
mission will revise this list as necessary based on information 
provided, or otherwise made available, to the Commission." The 
definition appropriately narrows the definition of the term and ad-
vises that the list of such zones is not static. The Commission 
may include new zones on this list based on available informa-
tion or the Commission may delete zones from the list should 
information indicate that such deletion is appropriate. The Com-
mission will consider deleting a specific zone from the list upon 
receipt of a request in writing along with the data supporting the 
deletion. 

Waggoner Estate commented that the definition of "zones with 
corrosive formation fluids" is too broad and could include all for-
mations or zones that contain any fluids. 

The Commission does not agree with this comment. The Com-
mission has narrowed the definition by including (as proposed) 
the phrase "have a demonstrated trend of failure for similar cas-
ing and cement design in the field" and adopts a new sentence 
that states that the Commission will maintain a list of known 
zones by district and county that are considered zones with cor-
rosive formation fluids, and make this information available to all 
operators. The Commission makes no change in response to 
this comment. 

Some commenters recommended that the Commission add ref-
erences for terms used in §3.13 that are defined in other Com-
mission rules. 

The Commission agrees with this comment and adopts defini-
tions for "bay well," "land well," "offshore well," and "usable qual-
ity water" to add references to the specific rules where those 
terms are defined. 

PBPA, TXOGA, Cabot, Legacy, and Lance Thomas recom-
mended replacing the phrase "subsurface water or other 
subsurface resources" in the definition of "potential flow zone" 
with the defined term "usable quality water." 

The Commission agrees in part with this comment. The threat 
to which this definition refers includes natural resources other 
than water. However, the Commission adopts the definition with 
a change to refer to "subsurface water or oil, gas, or geothermal 
resources." 

Mark Sokolow commented that the proposed definition of "po-
tential flow zone" includes "a threat to subsurface water or other 
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subsurface resources," and recommended that the Commission 
limit the definition to a significant threat to water that may be used 
for human consumption. Reservoirs contain a percentage of oil, 
gas and water. The issue is whether or not the drilling will affect 
the water being used for human consumption. 

The Commission does not agree with this comment. The intent 
of the rule, as detailed in subsection (a)(1), is to protect water that 
is used for beneficial purposes, as well as oil, gas, and geother-
mal resources. The Commission makes no change in response 
to this comment. 

PBPA and TXOGA recommended that the Commission delete 
from the definition of "potential flow zone" in subsection (a)(2)(N) 
the phrase "sufficient to cause fluids in the annulus to maintain 
static fluid levels at or less than 250 vertical feet below the pro-
tection depth." Pioneer stated that, while it supports the Commis-
sion's intent to isolate potential corrosive or hydrocarbon-bearing 
flow zones from the protection depth, it agrees with the TXOGA 
recommendation to delete the phrase "sufficient to cause fluids 
in the annulus to maintain static fluid levels at or less than 250 
vertical feet below the protection depth." 

The Commission agrees with these comments and adopts the 
recommended change. 

Lance Thomas recommended that the Commission exclude all 
wells cemented and all applications for injection well permits filed 
before the date that the new amendments take effect. Wells ce-
mented before the amendments take effect should also be ex-
cluded from any and all retroactive application of these defini-
tions. 

The Commission does not agree with this comment. Any new re-
quirement adopted in this rulemaking will take effect on the effec-
tive date of the adopted amendments and will not be retroactive. 
The Commission makes no change in response to this comment. 

Fasken commented that the definition of "potential flow zone" 
is highly subjective and gives the director the power to estab-
lish these zones based on information that the director finds is 
"sufficient to cause damage." Fasken commented that operators 
need to have the stated right to appeal these decisions through 
hearing. 

The Commission agrees that this definition authorizes the direc-
tor of the Oil and Gas Division to make certain determinations. 
Any action taken by the director under authority of this subsec-
tion is subject to review by the Commission; a party aggrieved 
by an administrative determination made by the director may ap-
peal to the Commission. The Commission makes no change in 
response to this comment. 

Treybig recommended that the Commission revise subsection 
(a)(2)(N) as follows: "Potential flow zone - Any zone in a well 
where flow is possible when the wellbore pressure across the 
zone is less than the zone's pore pressure." 

The Commission does not agree with this comment. The 
Commission already has clarified the definition in response to 
comments discussed earlier in the preamble. The Commission 
makes no change in response to this comment. 

The Commission received comments from the Alliance, Apache, 
Southwestern, Sierra Club, EDF, and HydroQuest regarding the 
proposed minimum cement sheath thickness between the bore-
hole and casing (annular space). The Alliance recommended 
that the Commission revise the rule to require operators to have 
a fully sealing cement job with an adequate cement sheath thick-

ness without specifying a minimum for the annular space as long 
as it meets the goal of isolating zones that could result in migra-
tion of fluids up an annulus and potentially impact ground wa-
ter. The Alliance commented that such an approach would al-
low operators to select the bit size and casing size to allow for 
flexibility to determine what is the best wellbore configuration for 
the specific drilling conditions encountered. In addition, the Al-
liance commented that cased-hole logs have better resolution 
than ever before, and cement job quality is now easier to distin-
guish. 

In its comment dated April 22, 2013, Apache commented that 
framing the concept of minimum difference between wellbore di-
ameter and casing size in order to allow for effective cementing 
is a balance of competing factors. Apache commented that there 
is no explicit industry standard, except as it addresses the func-
tionality of cement bond logs, which concerns acoustic physics, 
not wellbore integrity. Apache commented that a larger annular 
space is not necessarily better, because narrower void spaces 
or "gap" diameters tend to improve flow properties and allow bet-
ter "clean up" of the well, which promotes more effective cement 
adhesion and barrier isolation. Apache further commented that 
at some point the annular space becomes too narrow and con-
stricts circulation. Apache recommended that the Commission 
adopt a minimum difference between the diameter of a wellbore 
and nominal casing size of 1.5 inches (for a 0.75 inch annular 
space/cement sheath thickness) measured at the outside diam-
eter or 1.0 inch greater as measured at the casing collar, with 
exceptions for "slim-hole" completions. Apache commented that 
nearly all operators meet this simple standard already. 

Southwestern recommended that the wellbore diameter be at 
least two inches greater than nominal outside diameter of casing 
to be installed and cemented for all casing strings, since multiple 
sources indicate that a one-inch annular clearance will increase 
the likelihood of proper cement circulation and placement, and 
result in proper mud removal. Southwestern also recommended 
that the Commission allow for an exception, provided that the op-
erator can achieve proper mud removal, proper cement place-
ment and set time, and improved cement log interpretation, if 
used. 

The Sierra Club recommended a minimum annular space (and 
therefore cement sheath thickness) of 1.25 inches or one inch, 
with some allowance for exception based upon local geology. 
EDF commented that, as a general rule, technical literature sup-
ports an annular space of at least 1.0 inch to 1.5 inches to allow 
for proper mud removal, proper cement emplacement and set 
times, accurate cement evaluation, and the ability to "fish" lost 
material from a well. EDF cited several sources and advised 
that some of these sources support 1.0 inch as a minimum while 
others allow a 0.75 inch minimum, but none recommend a 0.5 
inch annular space. EDF commented that a minimum 1.0 inch 
annular space is within the experts' range, conforms to industry 
standard pipe size and drill bit configurations, and is unlikely to 
burden the Commission with frequent requests for exceptions. 

HydroQuest recommended that the Commission maximize ce-
ment sheath thickness because the mechanical properties and 
durability of gas well sealant materials (primarily cement and 
steel) are not sufficiently advanced to protect fresh water for hun-
dreds of thousands to millions of years and because ground mo-
tion from repeated hydraulic fracturing episodes or in seismically 
active regions has a high potential of cracking cement sheaths or 
causing debonding either alongside casing or bedrock and pro-
viding a contaminant transport pathway into overlying aquifers. 
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Regarding the comments from the Alliance, Apache, Southwest-
ern, Sierra Club, EDF, and HydroQuest, the Commission agrees 
that there is no explicit industry standard for all conditions, except 
with respect to the ability to use a cement bond log, which con-
cerns acoustic physics rather than the ability of the well comple-
tion to meet the intent of the rule. The Commission also agrees 
that a larger annular space is not necessarily better. The pur-
pose of the cement is to support casing, provide zonal isolation 
to prevent migration of fluids, and protect the casing string from 
corrosive fluids. The ability of the cement to perform the intended 
functions depends on numerous variables of which sheath thick-
ness or annular space size is only one. In addition, the size of the 
annular space influences the ability of the operator to get a "good 
cement job." The size of the annular space impacts annular flow 
and the operator's ability to remove mud from the annulus which 
promotes more effective cement adhesion and barrier isolation. 
The size of the annular space also influences the operator's abil-
ity to overcome hydrostatic pressures to pump sufficient cement 
to provide for the zonal isolation required by the rule or as the op-
erator has determined to be necessary. An annular space that 
is too large can prevent an operator from being able to place ad-
equate cement to isolate the required zones. An annular space 
that is too small can prevent an operator from being able to cen-
tralize the pipe in the wellbore to get consistent cement thickness 
around the casing. An annular space that is too small also re-
stricts circulation. 

The Commission proposed in subsection (a)(3) a minimum an-
nular space such that the diameter of the wellbore in which sur-
face casing will be set and cemented of at least one and one-half 
(1.50) inches greater than the nominal outside diameter of cas-
ing to be installed and, for subsequent casing strings, the diam-
eter of each section of the wellbore for which casing will be set 
and cemented shall be at least one inch greater than the nom-
inal outside diameter of the casing to be installed. Therefore, 
the minimum cement sheath thickness in the annular space be-
tween the wellbore and the surface casing string would be 0.75 
inches and the minimum cement sheath thickness in the annu-
lar space between the wellbore and subsequent casing strings 
would be 0.5 inches. Such a minimum allows for the use of cur-
rent and future technologies. The Commission provided for the 
use of alternative annular spaces upon approval of the district di-
rector. For alternative annular spaces between the "subsequent 
casings" and the wellbore, the Commission adopts subsection 
(a)(3)(B) with a change to provide for such approvals on an area 
basis. 

The Commission finds that these minimums are appropriate 
to allow the cement to function as intended; however, most 
well completions designed to address equipment size, cement 
properties, site-specific geology and physics and other variables 
operators must take into account will result in greater annular 
spaces and resulting cement sheath thicknesses. A review 
of hundreds of recent Texas well completions revealed only 
one well in which the clearance between the wellbore and the 
surface casing was less than one inch, and that well appears 
to be an anomaly, as the other wells drilled by the same op-
erator in that field had clearances greater than one inch. For 
subsequent casing strings, the 0.5-inch annular space is often 
used to reduce potential for lost circulation while running casing 
and during cementing. However, such a completion could 
require very sophisticated cement evaluation tools should it be 
necessary to verify cement placement and adequacy, because 
0.75 inches is the minimum for a sonic log. For subsequent 
casing strings (intermediate/production casing), a review of 

Commission records indicates that some operators have "slim 
hole" completions, but many of these were completed with inter-
mediate casing with a much larger annular space, while others 
are relatively shallow wells. The Commission notes that the 
rule includes updated requirements for centralizing the casing 
in the wellbore to ensure consistent cement sheath thickness 
around the casing string and updated requirements for cement 
properties. The Commission also notes that all well completions 
must meet the intent of the rule as stated in §3.13(a)(1). The 
Commission makes no change in response to these comments 
(other than as discussed in subsection (a)(3)(B)). 

TxOGA and Newfield recommended that the Commission revise 
subsection (a)(3)(D) to be consistent with industry practice and 
to clarify the language. Newfield recommended that the pro-
posed wording be rearranged as follows: "All float equipment; 
centralizers, packers, cement baskets, and all other equipment 
run into the wellbore on casing shall be consistent with the man-
ufacturer's recommended wellbore diameter." 

The Commission agrees with this comment and adopts the rec-
ommended change. 

PBPA recommended that the Commission revise subsection 
(a)(4)(D) to replace "in the following manner" with "in one of the 
following manners." 

The Commission agrees in part with this comment and adopts 
the phrase "as follows" for clarification. 

Cabot commented that it supports the incorporation of the long-
standing Commission practice to either calculate 600 feet of ce-
ment above the top of the zone or to measure it 250 feet above 
by temperature or 100 feet above by a cement bond log. 

The Commission appreciates this comment. The Commission 
makes no change in response to this comment. 

Stephens requested that the Commission clarify how it intends 
for operators to calculate the top of cement, as there are multiple 
ways to calculate the annulus volume to reach a "calculated top 
of cement" of 600 feet above the zone. Stephens stated that 
the annulus volume could be calculated by using the drilled hole 
size without considering wash-out or could be calculated using 
the hole size considering wash-out. Stephens also commented 
that modern logs can measure the actual hole size or wash-out 
from the caliper and that this annulus volume could be used. 

The Commission does not agree that such clarification 
is necessary. The Commission's Injection/Disposal Well 
Permit Testing and Monitoring Seminar Manual, which 
can be found at http://www.rrc.state.tx.us/forms/publica-
tions/HTML/pmt-outl.php#t echrev, states that, in verifying 
cement top calculations, Commission staff assumes Class A 
cement with no volume extenders unless the application indi-
cates otherwise. A wash-out factor is used in the calculations 
(30% along the Gulf Coast, and 20% inland). The Commission 
makes no change in response to this comment. 

With respect to the requirement in subsection (a)(4)(C) to cement 
across and above injection and disposal wells within one-quar-
ter mile of a proposed well, the Alliance recommended that the 
Commission distinguish between non-commercial and relatively 
low volume lease disposal wells, operated by a small operator 
and disposing of waste water solely from their operations, ver-
sus the large, commercial disposal and water flood operations 
that operate at higher pressure and significantly more volume 
based on risk. The Alliance recommended that the Commis-
sion insert in subparagraph (C) the following language: "Opera-

38 TexReg 3550 June 7, 2013 Texas Register 

http://www.rrc.state.tx.us/forms/publica


tors will identify and cement behind pipe all high volume injection 
zones (greater than 5000 barrels per day) within 1/4 mile of the 
proposed drill site location." 

The Commission does not agree with this comment. The permit 
for a disposal or injection well permitted for such "low volume" 
injection could be amended to increase the injected volume. The 
Commission makes no change in response to this comment. 

Waggoner Estate commented that the cementing requirements 
relating to disposal and injection wells would make impossible 
the approval of many wells in the proximity of enhanced recovery 
projects between the surface and 2,000 feet deep. 

The Commission does not agree with this comment. The Com-
mission does not intend to limit enhanced recovery activities by 
requiring cement across the zones within one-quarter mile; op-
erators may cement and then perforate the casing and cement 
if the well is part of an enhanced recovery project. However, the 
Commission adopts subsection (a)(4)(C) with a change to ac-
count for open-hole completions. 

Cabot recommended that the Commission clarify that the ce-
menting requirement for wells within one-quarter mile of an injec-
tion or disposal well applies only to currently permitted injection 
and disposal wells by inserting the word "currently" before the 
word "permitted" in subsection (a)(4)(C). 

The Commission agrees with this comment, but adopts subsec-
tion (a)(4)(C) with a change that is different from that recom-
mended by this commenter. 

Southwestern recommended that the Commission clarify the 
language in subsections (a)(4)(C) and (D) to specify that the 
top of cement for each method be determined at the point in 
time in which each method is performed (post-cementing or 
post survey log). In addition, Southwestern recommended that 
if the criteria cement tops are not met, the operator must submit 
the information to the district director for approval of future 
operations. 

The Commission does not agree with this comment. A tempera-
ture survey should be run within eight to 12 hours after cementing 
has been completed. A cement evaluation tool should be run no 
sooner than 48 hours after cementing has been completed. Top 
of cement can be calculated at any time. As for the second com-
ment, the Commission already requires that an operator notify 
the district office if it is unable to comply with the requirements 
of §3.13 and perform remedial work or obtain an exception as 
necessary. The Commission makes no change in response to 
these comments. 

Treybig commented that there appears to be no technical ba-
sis to support the determination of the top of cement by vari-
ous methods. Prairieland GCD, Panola County GCD, and the 
Sierra Club expressed concern with the new proposal to allow 
either 600 feet, 250 feet, or even 100 feet of cement above all 
formations depending upon the tool used, and would prefer 600 
feet minimum with an allowance of less if temperature or cement 
evaluation tools are used. The High Plains Underground Wa-
ter Conservation District and Rolling Plains GCD recommended 
that the zones be isolated with a minimum of 500 feet of ce-
ment behind the casing. Treybig recommended that the Com-
mission revise subsection (a)(4)(C) to require that casing be ce-
mented across and above all formations permitted for injection 
within one-quarter mile of the proposed well location, across and 
extending at least 1,000 feet (measured depth) above the per-
mitted formations; or across and extending at least 200 feet into 

the previous casing shoe (or to surface if the shoe is less than 
200 feet from the surface); or as otherwise approved by the dis-
trict director; and, if conditions allow, the cement slurry shall be 
pumped at a rate that will place the slurry in turbulent flow while 
it is being placed across and above the permitted formation. In 
addition, these commenters recommended that all cement tops 
shall be verified through the performance of either a temperature 
survey or a cement evaluation log. 

The Commission disagrees with these comments. The language 
proposed by the Commission formalizes long-standing Commis-
sion practice. While turbulent flow of the slurry might be ideal, 
it is not always practical with API weight cements in large an-
nuli, and or dense slurries for well control. The Commission 
also disagrees that a well should be cemented across and 1,000 
feet above the permitted formation and cemented from the dis-
posal/injection zone to 200 feet into the previous casing shoe. 
Commission records indicate that cementing a well at least 100 
feet above a particular zone adequately isolates that zone. If the 
top of cement is calculated or determined through the conduct of 
a temperature survey, rather than a more accurate cement eval-
uation tool, the Commission requires additional cement behind 
the casing. The Commission disagrees that use of a cement 
evaluation tool is necessary in all instances because a properly 
designed slurry will provide the necessary isolation. The Com-
mission makes no changes in response to these comments. 

HydroQuest commented that any changes in drilling regulations 
should consider the period of time that protection is sought for 
overlying aquifers, the long-term durability and integrity of exist-
ing sealant materials, the seismic setting of oil and gas fields, 
and sealant degradation from repeated fracture stimulation 
within individual wells as well as from adjacent wells. Hydro-
Quest commented that the goal of drilling regulations should be 
the permanent (i.e., over a million years) protection of overlying 
freshwater resources. HydroQuest commented that the pro-
posed rules include changes that would reduce the thickness 
of cement sheaths, reduce the portion or length of wellbores 
with grout requirements, and allow the use of plugs to isolate 
zones of potential flow. HydroQuest recommended that the 
Commission revise the rule to require placement of thick cement 
sheaths continuously throughout the wellbore from the ground 
surface to the lowest production zone. HydroQuest commented 
that, in light of what is known about hydrogeologic pressures, 
groundwater flow, cement sheath failure mechanisms, and the 
limited durability of existing sealant materials, every possible 
effort should be made to amend drilling regulations to increase 
the integrity of cement sheaths. 

HydroQuest recommended that the Commission adopt regu-
lations that fully take into consideration known existing failure 
mechanisms of cement sheaths. Industry is well aware of 
the numerous cement sheath failure mechanisms. Failure of 
cement sheaths due to shrinkage, debonding, cracking, cor-
rosion, and other mechanisms is well documented throughout 
gas industry literature and by HydroQuest. HydroQuest cites 
a number of examples which document the significance of 
these failures, including an industry document published by 
Schlumberger in Oilfield Review that showed that sustained 
casing pressure (i.e., casing failure) occurred in 6% of wells 
immediately upon drilling with 50% casing failure within 30 
years; of wells drilled in the Gulf of Mexico, 45% of 6,650 wells 
had well integrity (i.e., leakage) issues. This commenter also 
stated that recent statistics from 2010 to 2012, for example, 
show well failure/gas leakage rates of between 6.2 and 7.2% 
for newly installed wells in another state. 
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The Commission does not agree with this comment. The exam-
ples of failures referenced in HydroQuest's comments are gener-
ally of offshore wells in extreme environments and based on rel-
atively old data. In addition, the Commission finds that compar-
isons of the conditions in Texas using statistics from other geo-
graphical regions with differing geology and regulatory schemes 
may not be appropriate. Should cement fail at some point in the 
life of a Texas well, such failure would be detected, generally 
by an increase in bradenhead pressure which the Commission's 
rules require operators to monitor and address as necessary. 
The Commission makes no change in response to this comment. 

TxOGA recommended that the Commission insert the phrase 
"The base" before "cement" in the first sentence of subsection 
(a)(4)(B) to allow the use of API cement/fly ash or ASTM ce-
ment/fly ash blends and is consistent with the definition of "base" 
used by ASTM. 

The Commission agrees with this comment, and adopts the rec-
ommended change. 

Treybig recommended that the Commission revise subsection 
(a)(4)(E) to read as follows: "Where productive zones, and/or po-
tential flow zones are present in the planned cemented interval 
of any borehole, the cement slurry, used to satisfy the provisions 
in (a)(4)(C) and (a)(4)(D) above, shall be designed to control an-
nular gas migration consistent with the standards in Section 5.7, 
Slurry Design and Testing, of API Standard 65 - Part 2, Isolating 
Potential Flow Zones During Well Construction." 

The Commission does not agree that the recommended lan-
guage is necessary. The Commission makes no change in re-
sponse to this comment. 

TxOGA recommended that the Commission delete the phrase 
"the conductor pipe and/or" in subsection (a)(6)(A) because the 
language is unnecessary. 

The Commission agrees that clarification is necessary, but does 
not agree that "conductor pipe and/or" should be struck. The 
Commission adopts a change to clarify that wellhead assemblies 
must be used on wells to maintain surface control of the well 
after setting conductor pipe on offshore wells or surface casing 
on land or bay wells. This wording is consistent with subsection 
(a)(6)(B)(i). 

PBPA recommended that the Commission add the following lan-
guage to subsection (a)(6)(B)(ii): "For wells in H2S areas, as 
defined by the Railroad Commission." 

The Commission does not agree with this comment. Although 
the Commission maintains a list of hydrogen sulfide areas and 
that list is subject to change, operators must still comply with 
§3.36 of this title (relating to Oil, Gas, or Geothermal Resource 
Operation in Hydrogen Sulfide Areas) if they encounter a hereto-
fore unidentified hydrogen sulfide area to which §3.36 applies. 
The Commission makes no change in response to this comment. 

TxOGA commented that requirements in subsection (a)(6)(B)(iii) 
will make the use of expensive variable-type rams a necessity in 
the Permian Basin. TxOGA commented that, depending on the 
make and model of blowout preventer stacks provided by the 
drilling contractors, variable-type rams may be not available, and 
if they are available, the range capacity may not be suitable to 
cover the drill pipe and production casing sizes being used (i.e. 
4" to 5-1/2" or 7"). The annular preventers are normally rated 
and tested well within the range of well control situations and are 
suitable for drill pipe, drill collars, or the production casing. The 
additional language allows for the use of annular preventer and 

provides a secondary means of control in the event the annular 
preventer leaks or wears out by being able to close the pipe rams 
at bottom. TxOGA recommended that the Commission add the 
following sentence to the end of subsection (a)(6)(B)(iii): "Alter-
natively, an annular preventer may be used in lieu of casing/pipe 
rams or variable bore rams when running production casing pro-
vided the expected shut-in surface pressures would not exceed 
the tested pressure rating of the annular preventer." 

The Commission agrees with these comments and adopts the 
recommended changes. 

Newfield requested that the Commission clarify that controls 
must be accessible on the rig floor and at a safe remote location. 
PBPA recommended that the Commission add the following 
phrase to the beginning of subsection (a)(6)(B)(iv): "All BOP 
controls." 

The Commission does not agree that these changes are neces-
sary; however, the Commission does not adopt proposed sub-
section (6)(B)(iv) because it is duplicative of proposed subsec-
tion (a)(6)(B)(x), adopted as subsection (a)(6)(B)(ix). The Com-
mission makes no other change in response to these comments. 

TxOGA recommended subsection (a)(6)(B)(v) be revised to 
read: "Operators shall install a drill pipe safety valve to prevent 
backflow of water, oil, gas, or other formation fluids into the drill 
string." 

The Commission agrees with this comment and adopts the rec-
ommended change. 

Newfield commented that blowout preventer outlets can vary 
from two inches to four inches depending on the manufacturer, 
size, and pressure rating. Often the rig-provided blowout 
preventer does not satisfy an operator's needs and a different 
blowout preventer is rented. These rental blowout preven-
ters may have outlets different than the rig-provided blowout 
preventer and choke manifold. Newfield suggested adding a 
clarification that a "choke line of sufficient size" is no smaller 
than the nominal inside diameter of the inlet flange of the choke 
body being used. 

The Commission does not agree with this comment because the 
rule language is sufficiently clear. The Commission makes no 
change in response to this comment. 

Newfield requested that the Commission clarify that the Com-
mission will accept current blowout preventer certifications 
and that the independent third party requirement in subsection 
(a)(6)(B)(vii) would apply to the next and all subsequent blowout 
preventer inspections. 

The Commission agrees with this comment. Any new require-
ment adopted in this rulemaking will take effect on the effective 
date of the adopted amendments and will not be retroactive. The 
Commission makes no change in response to this comment. 

TxOGA recommended that the Commission insert the word 
"well" before the word "control" in subsection (a)(6)(B)(viii). 

The Commission agrees with the comment and adopts the rec-
ommended change. 

TxOGA recommended that the Commission revise subsection 
(a)(6)(B)(ix) as follows: "In addition to the primary closing sys-
tem, including an accumulator system, the blowout preventers 
shall have a secondary location for mode of closure." 

The Commission agrees and adopts a change in response to 
this comment. 
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TxOGA and Newfield recommended that the Commission revise 
subsection (a)(6)(B)(x)(I) as follows: "Ram type blowout preven-
tion equipment shall be tested to at least the maximum antici-
pated surface pressure of the well, but not less than 1,500 psi, 
before drilling the plug on the surface casing" and delete the 
wording "and before encountering any high-pressure formations" 
because operators already are on a set testing frequency and the 
deleted language implies that an operator would be required to 
stop and test again. 

The Commission agrees with this comment and adopts the rec-
ommended change. 

PBPA recommended that the Commission revise the language in 
subsection (a)(6)(C)(i) as follows: "Mud pit levels shall be moni-
tored visually or mechanically during the drilling process." 

The Commission agrees with this comment and adopts the word-
ing with a slight change. 

Newfield requested that the Commission clarify in subsection 
(a)(6)(C)(ii) that potassium chloride (KCl) additives will be al-
lowed to prevent clay swelling. 

The Commission agrees that KCl additives are allowable through 
the base of protected water. The Commission makes no change 
in response to this comment. 

Fasken commented that the requirement in subsection 
(a)(6)(C)(i) to measure drilling fluid volumes when pulling drill 
pipe in low pressure drilling operations, such as in the Wolfberry 
Trend, and tight zone drilling areas is not necessary for safe 
operations. Fasken recommended that the Commission include 
a provision for an exception to allow mechanical and/or visual 
monitoring to meet this requirement in low pressure and tight 
formation drilling, and that the rule include a specific exception 
process and allow such exceptions on a field-wide basis versus 
a well-by-well basis. Although the language to which Fasken 
refers is existing rule language, the Commission agrees in part 
with this comment and adopts the wording with a change. 

TxOGA, PBPA and Pioneer recommended that the Commis-
sion reduce the internal yield pressure in proposed subsection 
(a)(7)(A) from 1.15 to 1.10 based on the manufacturer's testing 
of the pipe because this factor is an industry standard proven 
over many years to be safe and effective. All casing man-
ufacturers already include a 1.125 safety factor in the listed 
max internal pressure rating. Thus, the 1.1 safety factor is a 
safety factor on top of a safety factor. Using this additional 
safety factor of 1.1 is an industry standard best practice and 
Pioneer's standard operating practice. Operators already have 
every incentive to not exceed the pressure rating of the casing; 
if the casing connection fails due to pressure, it essentially 
leaves the wellbore unusable. Newfield recommended that the 
Commission insert the word "strings" before "casing" to more 
clearly include the casing connections. 

The Commission agrees with these comments and adopts the 
recommended changes. 

Cabot commented that the language of the test requirement un-
der subsection (a)(7)(B) should be revised to ensure that op-
erators can perform the test at a pressure below the pressure 
that will cause a toe-initiation sleeve to actuate. At a minimum, 
the language should be revised to say that the test will be to 
"the maximum anticipated fracture treatment pressure" instead 
of the "maximum anticipated pressure," because the actual max-
imum anticipated pressure for that casing will be the pressure at 
which the sleeve will actuate. Cabot supports language calling 

for casing with a pressure actuated sleeve or valve to be tested 
to 80% of the actuation pressure. Newfield commented that the 
casing test requirement as written essentially eliminates the use 
of toe sleeves and requested a clarification that the "maximum 
anticipated pressure" excludes screen-outs in order to allow for 
the use of toe sleeves for the initial stage of hydraulic fractur-
ing. TxOGA and Anadarko recommended that the Commission 
revise the wording as follows to clarify which part of the casing 
needs to be tested and that currently used technology, such as 
casing strings with toe sleeves, may continue to be used: "(B) 
The operator shall pressure test the casing (or fracture tubing) 
on which the pressure will be exerted during hydraulic fracturing 
treatments to at least the maximum anticipated pressure. The 
casing required to be pressure tested shall be from the wellhead 
to the depth of the surface casing shoe or the top of calculated 
cement of the casing being tested, whichever is deeper. Casing 
strings, that include a pressure actuated valve or sleeve shall be 
tested to 80% of valve actuation pressure for a minimum time 
period of 5 minutes. A surface pressure loss of greater than 
10% of initial test pressure is considered a failed test. The dis-
trict director shall be notified of a failed test within 24 hours of 
completion of the test. In the event of a pressure test failure, no 
hydraulic fracturing treatment may be conducted until the dis-
trict director has approved a remediation plan, and the operator 
has implemented the approved remediation plan and success-
fully re-tested the casing (or fracture tubing)." 

The Commission agrees with these comments and adopts the 
wording with changes to accommodate toe sleeves and pressure 
actuated valves. 

Newfield commented that as written, subsection (a)(7)(D) 
appears to require that the entire minimum separation well 
be logged: the lateral, the curve, and the vertical. Newfield 
commented that logging the well beyond the point in the curve 
at which gravity will no longer overcome friction requires a 
tractor or coil tubing unit, both of which introduce unwarranted 
mechanical risk. Newfield requested that the Commission clarify 
that production casing should be logged down to the point in the 
curve at which gravity alone will not overcome line friction. 

The Commission agrees with this comment. Minimum separa-
tion wells are a subset of wells on which hydraulic fracturing 
treatments are conducted. The proposed amendments would 
require that the operator run a cement evaluation tool to assess 
radial cement integrity and placement behind production casing. 
The proposed amendments also allow for an exception to this re-
quirement from the district director upon demonstration that the 
operator has successfully set, cemented, and tested the casing 
string for which the exemption is requested in at least five min-
imum separation wells in the same field; obtained cement eval-
uation tool logs that support the findings of cementing records, 
annular pressure monitoring results or other tests demonstrat-
ing that successful cement placement was achieved to isolate 
productive zones, potential flow zones, and/or zones with cor-
rosive formation fluids; and shown that the well for which the 
exemption is requested will be constructed and cemented using 
the same or similar techniques, methods, and cement formula-
tion used in the five wells that have had successful cement jobs. 
Consistent with the proposed definition of minimum separation 
well, the Commission anticipates that these wells will be rela-
tively shallow wells. However, if a minimum separation well is 
also a horizontal well, the Commission does not intend for the 
operator to log the portion of the well from the top of the zone to 
be fracture stimulated to the terminus. The Commission makes 
no change in response to this comment. 
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Dr. Payne commented that the lack of vertically extensive frac-
tures in a number of previous wells in a field does not provide 
any assurance that a high fracture will not result from the next 
hydraulic fracturing operation on another well in that gas field and 
recommended that the Commission not allow any exceptions to 
any measures intended to assure well structural integrity in min-
imum separation wells in subsection (a)(7)(D)(v). 

The Commission does not agree with this comment. The pro-
posed amendments would require that the operator run a cement 
evaluation tool to assess radial cement integrity and placement 
behind production casing. The proposed amendments also al-
low for an exception to this requirement from the district director 
upon demonstration that the operator has successfully set, ce-
mented, and tested the casing string for which the exemption is 
requested in at least five minimum separation wells in the same 
field; obtained cement evaluation tool logs that support the find-
ings of cementing records, annular pressure monitoring results 
or other tests demonstrating that successful cement placement 
was achieved to isolate productive zones, potential flow zones, 
and/or zones with corrosive formation fluids; and shown that the 
well for which the exemption is requested will be constructed and 
cemented using the same or similar techniques, methods, and 
cement formulation used in the five wells that have had success-
ful cement jobs. An operator's design for well completion and 
fracture stimulation is generally similar for each of the operator's 
wells the same in a field. The Commission makes no changes 
in response to this comment. 

Dr. Payne commented that any substantive, sustained increase 
in field pressure would provide a relatively reliable indication of 
a flow from a higher-pressure gas source and provide the Com-
mission with a reasonable indication there is need for further in-
vestigation into the integrity of the fractured zone of the shale gas 
well. Such field pressure changes might or might not be appar-
ent in the bradenhead or other bore-associated pressure mea-
surements. Therefore, Dr. Payne recommended that the Com-
mission adopt post-fracture stimulation monitoring measures to 
evaluate whether gas migration has occurred outside of the well-
bore as a result of the fracture stimulation and if so, how large 
and in what direction. Dr. Payne advised that he and his col-
leagues are working on such measures, but that his work is in 
early stages. In the interim, Dr. Payne recommended that the 
Commission require continuous recording of field pressure in 
one or more of the productive or potential flow zones overlying 
the fractured area, preferably beginning before drilling and frac-
ture stimulation and continuing after the well is completed and in 
production. 

Dr. Payne also commented that the Commission's long history in 
regulation of oil and gas activities in Texas has shaped its institu-
tional perceptions of the potential effectiveness of tried-and-true 
practices that were developed in and for conventionally drilled oil 
and gas wells, which may not be appropriate for horizontal frac-
ture stimulated wells. Dr. Payne commented that the current 
regulations assess all concerns regarding well integrity and fluid 
flow by cement evaluation or pressure tests, which can be rea-
sonably regarded as sufficient for conventional wells, in which a 
vertical pipe is connected to an essentially horizontal reservoir 
trapped beneath an impermeable, mostly horizontally oriented 
formation (caprock), which provides reasonable assurance that 
the target resource will be recovered without undue loss, and 
other resources in the area will not be impacted. Dr. Payne 
commented that directionally drilled wells that are fracture stim-
ulated are distinctly different from conventional wells. Although 
gas will generally remain in the shale, it can be released slowly 

and can rise to accumulate beneath caprocks that overlay the 
gas shale to become gas reservoirs over geological time. The 
protection that casing and cementing the wellbore provides for 
conventional wells does not address the potential pathways that 
are suggested by the faulting of otherwise probably impermeable 
horizons near the gas shale. 

Dr. Payne commented that the best approach to maintain control 
of gas released by fracture stimulation would be to assure that 
the induced fractures do not extend beyond the boundaries of 
the gas shale, or into faults through it. Dr. Payne also expressed 
concern that gas released from shale would migrate upward into 
a depleted conventional gas reservoir with a caprock and then 
find its way to the surface through improperly plugged wells or 
natural conduits. 

The Commission does not agree with these comments. The ex-
istence of a "conventional" reservoir with an impermeable zone 
that traps the gas released from a shale is proof that the reservoir 
is relatively tight; otherwise, the gas in the conventional reservoir 
would have been released through natural conduits. In addition, 
the Commission's regulations would prevent such a release from 
an abandoned well. The Commission makes no change in re-
sponse to this comment. 

The Commission agrees with Dr. Payne's statement that much 
of today's hydraulic fracturing activity facilitates production of oil 
and/or gas that has not yet migrated to a conventional trap, but 
has instead remained in the porosity of the source rock unit in 
which it was generated. However, the Commission does not 
agree with Dr. Payne's other comments. Operators already have 
an extremely strong economic incentive to ensure that the gas 
released as a result of fracture stimulation is confined to the pro-
duction casing and not released to other reservoirs from which 
those operators may not be authorized to produce. As such, 
fracture stimulation treatment is a sophisticated operation that 
is very carefully designed and executed by operators to ensure 
that the resulting fractures are limited to the boundaries of the 
target formations. 

In addition, the Commission does not agree that the Commission 
is not familiar with and able to adequately regulate the drilling 
and completion of wells in unconventional reservoirs. The first 
recorded true horizontal oil well was drilled near Texon, Texas, 
in 1929. The second commercial fracturing treatment in the na-
tion occurred in 1949 in Archer County, Texas (two hours after 
the first commercial hydraulic fracturing treatment in Stephens 
County, Oklahoma.) Generally, however, little practical applica-
tion occurred until the early 1980's, when technology had pro-
gressed. By 1990, more than 1,000 horizontal wells were drilled 
worldwide, with 850 of them in the Upper Cretaceous Austin 
Chalk Formation in Texas. In mid-August of 1990, crude oil pro-
duction from horizontal wells in Texas had reached a rate of over 
70,000 barrels per day. (See Drilling Sideways--A Review of Hor-
izontal Well Technology and Its Domestic Application, April 1993, 
Energy Information Administration, Office of Oil and Gas, U.S. 
Department of Energy, Washington, DC, DOE/EIA-TR-0565.) In 
1990, the Commission adopted §3.86 of this title (relating to Hor-
izontal Drainhole Wells). With respect to increased activity relat-
ing to hydraulic fracturing, Mitchell Energy completed its first well 
in the Barnett Shale (C.W. Slay #1) in southeastern Wise County, 
Texas in 1981. Between 1981 and 1999, as Texas developed a 
better understanding of the Barnett Shale and successful com-
pletion techniques, over 600 wells were drilled in the play, includ-
ing the first horizontal well in the play. Early stimulations used in 
these wells reportedly progressed from small carbon dioxide to 
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nitrogen fracture treatments to gel fracs. During the early part of 
1997, Mitchell Energy tried the first slick water frac to stimulate 
the Barnett Shale. As of April 22, 2013, a total of 16,743 wells 
have been drilled in this play. 

Texas has gained additional knowledge through horizontal 
drilling and/or fracture stimulation of other plays in Texas, 
including the Haynesville/Bossier Shale, the Eagle Ford Shale, 
the plays of the Permian Basin in West Texas, and many others. 
Well over half of all wells drilled in Texas today are fracture 
stimulated. Geoscientists and engineers strive to understand 
the geology of such formations in Texas and their potential 
impact on successful drilling and completion techniques for both 
conventional and unconventional reservoirs. Scientists use 
numerous sophisticated tools (e.g., core analysis, seismic sur-
veys, and micro-seismic surveys) to identify potential problems, 
such as fractures and faulting, to design well completion and 
stimulation programs to maximize efficient production. Indeed, 
subsection (a)(1) requires that operators make every effort to 
follow the intent of §3.13, using good engineering practices and 
the best currently available technology. The Commission makes 
no change in response to this comment. 

Lone Star GCD and Prairielands GCD recommended that the 
Commission modify subsection (b)(1)(B)(i) to read as follows: 
"An operator shall set and cement sufficient surface casing to 
protect all usable-quality water strata and underground sources 
of drinking water, as defined by the Groundwater Advisory Unit 
of the Oil & Gas Division." The GCDs expressed concern that 
the revisions, as proposed, would not sufficiently protect under-
ground sources of drinking water or usable-quality water from 
migration of contaminants. 

The Commission does not agree with this comment. The Texas 
Commission on Environmental Quality's (TCEQ) Surface Cas-
ing section, and now the Railroad Commission's Groundwater 
Advisory Unit, have historically determined the protection depth 
for recommendations related to normal drilling operations, shot 
holes for seismic surveys, and cathodic protection wells. The 
Railroad Commission provides geologic interpretation identify-
ing fresh water zones, base of usable-quality water (as described 
in §3.30(e)(7)(B)(i) of this title, relating to Memorandum of Un-
derstanding between the Railroad Commission of Texas (RRC) 
and the Texas Commission on Environmental Quality (TCEQ)), 
and include protection depths recommended by the Commis-
sion. The geological interpretation may include groundwater 
protection based on potential hydrological connectivity to usable 
quality water. For recommendations related to injection in a non-
producing zone, the Commission provides geologic interpreta-
tion of the base of the underground source of drinking water. 
Underground source of drinking water is defined as an aquifer or 
its portions which supplies drinking water for human consump-
tion; or in which the groundwater contains fewer than 10,000 mil-
ligrams per liter TDS; and which is not an exempted aquifer. The 
term "underground sources of drinking water" is a term that is 
unique to the federal Underground Injection Control regulations 
promulgated by the Environmental Protection Agency under the 
Safe Drinking Water Act. The Commission has initiated review 
of §3.9 and §3.46 of this title, which may include referencing 
and defining underground sources of drinking water in a manner 
consistent with the federal Underground Injection Control regu-
lations promulgated by the Environmental Protection Agency un-
der the Safe Drinking Water Act. Further, the Commission finds 
that the full casing and cementing requirements of the adopted 
amendments protect both usable quality water and underground 

sources of drinking water. The Commission makes no change 
in response to this comment. 

Fasken expressed support for the free water content in the ce-
ment standards set forth in subsection (b)(1)(D)(iii). Cabot notes 
that the free water requirement of no more than two milliliters per 
250 milliliters of cement for the zone of critical cement and of no 
more than six milliliters per 250 milliliters of cement for outside 
the zone of critical cement is in the section of the rule provid-
ing requirements for surface casing for land wells and bay wells. 
Cabot further notes that these requirements are not necessarily 
appropriate for production or intermediate casing, and requests 
confirmation that these requirements are found only in the sec-
tion referring to surface casing. 

The Commission agrees that the free water requirement no more 
than two milliliters per 250 milliliters of cement for the zone of crit-
ical cement and of no more than six milliliters per 250 milliliters 
of cement for outside the zone of critical cement is in the section 
of the rule providing requirements for surface casing. The Com-
mission makes no change in response to these comments. 

Newfield recommended that the Commission clarify the sen-
tence in proposed subsection (b)(1)(G) that reads: "In deviated 
holes, the operator shall provide additional centralization." 

The Commission adopts this wording with a change to delete 
this sentence because the subparagraph already references the 
standards and practices for centralizers. 

Prairieland GCD recommended that, with regard to cementing 
intermediate casing requirements for land wells and bay wells, 
the Commission modify subsection (b)(2)(A)(ii) to require a min-
imum of 500 feet of cement above a productive zone, potential 
flow zone, or zone with corrosive formation fluids. 

The Commission does not agree with this comment for reasons 
discussed earlier in this preamble in response to comments from 
High Plains UGWCD, Prairielands GCD, Panola County GCD, 
and Rolling Plains GCD. The Commission makes no change in 
response to this comment. 

Cabot recommended deletion of the word "additional" in subsec-
tion (b)(3)(A) because the intent of the requirement, zonal isola-
tion, is fully met without the term "additional," which only creates 
uncertainty regarding what it could mean. 

The Commission agrees with this comment and adopts the rec-
ommended change. 

TxOGA recommended that the Commission revise subsection 
(b)(3)(B) as follows for clarification: "Cement shall be allowed to 
stand under pressure for a minimum of eight hours before drilling 
the plug or initiating casing pressure tests." 

The Commission agrees with this comment and adopts the rec-
ommended change. 

Treybig recommended that the Commission revise subsection 
(b)(3)(B) to require that the production string of casing be ce-
mented with sufficient cement to fill the annular space behind 
the casing to the surface or to a point at least 1,000 (rather than 
600) feet (vertical depth) above the shoe; to require that, if condi-
tions allow, the cement slurry be pumped at a rate that will place 
the slurry in turbulent flow while it is being placed across and 
above the zone(s); and to require that all cement tops be veri-
fied through the performance of either a temperature survey or 
a cement evaluation log. 
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The Commission does not agree with this comment for the 
reasons discussed earlier in this preamble regarding comments 
made by Prairieland GCD, Panola County GCD, and the Sierra 
Club concerning subsection (a)(4)(C). 

TxOGA recommended that the Commission delete the word 
"Completion" that begins the last sentence of subsection 
(c)(1)(B)(ii)(III) for technical accuracy: "Operations may not 
re-commence until the district director approves a remediation 
plan and the operator implements the approved plan, and the 
operator successfully re-tests the surface casing." 

The Commission agrees with this comment and adopts the rec-
ommended change. 

Treybig recommended that the Commission revise subsection 
(b)(2)(a) and (a)(i) to change 600 feet to 1,000 feet. 

The Commission does not agree with this comment; 600 feet 
is the existing rule language and the Commission proposed no 
changes to that number. The Commission makes no change in 
response to this comment. 

Newfield commented that although tubing exceptions are al-
lowed, the language in subsection (d) makes it sound as if 
they will be very few and far between. Newfield requested a 
clarification       

The Commission does not agree with this comment. Subsection 
(d) is referenced in subsection (b)(4)(B). In addition, the Com-
mission has approved numerous requests for tubing exceptions 
through field rules (e.g., Eagle Ford fields). The Commission 
included this language in the proposed amendments to provide 
for a streamlined approval process. The Commission makes no 
change in response to this comment. 

Legacy recommended that the Commission revise subsection 
(d) relating to exceptions or alternate programs, to include the 
following sentence: "These alternate cementing programs may 
include other processes or new technology such as proven cas-
ing coatings and wraps in lieu of cement." 

The Commission does not agree with the comment. Although 
casing coatings and wraps may protect the casing string, these 
technologies do not provide zonal isolation. The Commission 
makes no change in response to this comment. 

Legacy requested that operators be given the right either sepa-
rately or collectively to request review of a district director's iden-
tification of a "productive zone", "potential flow zone" or "a zone 

reference to the 180-day administrative exception.

with corrosive formation fluids" for a specific area within a field 
by the deputy director, division director, executive director, or at 
a hearing of the Commission, and either confirmed as one of the 
identified zones or removed from that list for that area. 

The Commission agrees in part with this comment. Any action 
taken by the director or any district director under authority of 
this section is subject to review by the Commission; a party ag-
grieved by an administrative determination may appeal to the 
Commission. The Commission makes no change in response 
to this comment. 

CURRENT PROPOSAL 

The Commission amends §3.13(a)(1) to add a catchline to clarify 
that the paragraph concerns the intent of the rule and to require 
that potential flow zones and zones with corrosive formation flu-
ids be isolated. The Commission also amends subsection (a)(1) 
to clarify that fluids include gases. In response to comments, the 
Commission added language in subsection (a)(1) stating that op-

erators must notify the Commission of bradenhead pressure in 
accordance with §3.17 and to clarify that the Commission eval-
uates notices of bradenhead pressure on a case-by-case basis 
to determine further action and will provide guidance to assist 
operators in wellbore evaluation. 

The Commission amends several definitions and adds new def-
initions in §3.13(a)(2). The Commission amends the first sen-
tence in paragraph (2) to replace the word "chapter" with the 
word "section." 

The Commission amends the definition of "stand under pres-
sure" to add the phrase "and/or float shoe." 

The Commission amends the definition of "zone of critical ce-
ment" to clarify that, for intermediate or production casing strings, 
the bottom 20% of the casing string or 300 vertical feet above 
the casing shoe or to the top of the highest proposed productive 
zone, whichever is less. 

The Commission amends the definition of "protection depth" 
to implement certain provisions of House Bill 2694, which was 
passed by the 82nd Texas Legislature and signed into law by 
the Governor in 2011. Article 2 of HB 2694 transferred from 
the Texas Commission on Environmental Quality (TCEQ) to 
the Commission duties relating to the protection of groundwa-
ter resources from oil and gas associated activities, effective 
September 1, 2011. The Commission amends §3.13(a)(2)(C) 
to replace the phrase "Texas Commission on Environmental 
Quality or its successor agencies." 

The Commission amends the term "productive horizon" in 
§3.13(a)(2)(D) with the term "productive zone." 

The Commission adopts new subparagraph (E) to define "gas/oil 
contact" to mean a zone in which natural gas, commonly known 
as gas cap gas, overlies and is in contact with crude oil in a 
reservoir. The term "associated gas zone" was used in the rule 
but not previously defined. The Commission replaced the term 
"associated gas zone" with the preferred term "gas/oil contact" 
in response to comment. 

The Commission adopts new definitions for "bay well," "land 
well," and "offshore well" and defines those terms as they 
currently are defined in §3.78 (relating to Fees and Financial 
Security Requirements). The Commission adopts the term "bay 
well" to replace the phrase "well in onshore and inland waters." 

The Commission adopts subsection (a)(2)(G) to define "Deputy 
director of Field Operations" as the deputy director of Field Op-
erations of the Oil and Gas Division or the deputy director's del-
egate. 

The Commission adopts subsection (a)(2)(H) to define "director" 
as the director of the Commission's Oil and Gas Division or the 
director's delegate. 

The Commission adopts subsection (a)(2)(I) to define "district 
director" as the director of a Commission district office or the 
district director's delegate. 

The Commission adopts subsection (a)(2)(J) to define "hydraulic 
fracturing treatment" as a completion process involving the treat-
ment of a well by the application of hydraulic fracturing fluid un-
der pressure for the express purpose of initiating or propagating 
fractures in a target geologic formation to enhance production of 
oil and/or natural gas. In response to comment, the Commission 
replaced the "and/or" in the proposed definition with "or" to make 
the definition consistent with the definition in §3.29 of this title, 
and to add a sentence to clarify that the term does not include 
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acid treatment, perforation, or other non-fracture treatment com-
pletion activities. 

The Commission adopts subsection (a)(2)(L) to define the term 
"minimum separation well" as a well in which hydraulic fractur-
ing treatments will be conducted in which: (i) the vertical distance 
between the base of usable quality water and the top of the for-
mation to be stimulated is less than 1,000 vertical feet; (ii) the di-
rector has determined contains inadequate separation between 
the base of usable quality water and the top of the formation in 
which hydraulic fracturing treatments will be conducted; or (iii) 
the director has determined is in a structurally complex geologic 
setting. 

The Commission adopts a definition of "potential flow zone" to 
mean "a zone designated by the director or identified by the op-
erator using available data that needs to be isolated to prevent 
sustained pressurization of the surface casing/intermediate cas-
ing or production casing annulus sufficient to cause damage to 
casing and/or cement in a well such that it presents a threat to 
subsurface water or oil, gas, or geothermal resources. The Com-
mission will maintain a list of known zones by district and county 
that are considered potential flow zones and make this informa-
tion available to all operators. The Commission will revise this 
list as necessary based on information provided, or otherwise 
made available, to the Commission." The Commission revised 
this definition in response to comments as discussed earlier in 
this preamble. 

The Commission adopts a new definition in subsection (a)(2)(O) 
for "zone with corrosive formation fluids" to mean "any zone des-
ignated by the director or identified by the operator using avail-
able data containing formation fluids that are capable of nega-
tively impacting the integrity of casing and/or cement or have a 
demonstrated trend of failure for similar casing and cement de-
sign in the field. The Commission will maintain a list of known 
zones by district and county that are considered zones with cor-
rosive formation fluids, and make this information available to 
all operators. The Commission will revise this list as necessary 
based on information provided, or otherwise made available, to 
the Commission." The Commission revised this definition in re-
sponse to comments as discussed earlier n this preamble. 

Also in response to comments, the Commission adopts the term 
"usable quality water" in subsection (a)(2)(P) and defines the 
term to mean water as defined in §3.30(e)(7)(B)(i) of this title. 

The Commission adopts §3.13(a)(3), relating to wellbore diam-
eters, which requires that the diameter of the wellbore in which 
surface casing will be set and cemented must be at least one and 
one-half (1.50) inches greater than the nominal outside diame-
ter of casing to be installed, and, for subsequent casing strings, 
to require that the diameter of each section of the wellbore for 
which casing will be set and cemented be at least one (1.0) inch 
greater than the nominal outside diameter of the casing string 
to be installed, unless otherwise approved by the district direc-
tor. In response to comments discussed earlier in this preamble, 
the Commission added language to state that the district director 
may grant approvals on an area basis from the requirement for 
subsequent casing strings. The casing diameter requirements 
do not apply to re-entries, liners, and expandable casing. The 
Commission adopts subsection (a)(3)(D) to require that all float 
equipment, centralizers, packers, cement baskets, and all other 
equipment run into the wellbore on casing be consistent with 
the manufacturer's recommendations. The Commission revised 
subsection (a)(3)(D) in response to comments as discussed ear-
lier in this preamble. 

The Commission adopts language regarding casing in new 
subsection (a)(4), found in current subsection (b)(1)(A), and 
renames the paragraph "casing and cementing" to reflect the 
fact that the requirements in that paragraph are applicable 
to all wells. The Commission amends the language to allow 
Commission-approved equivalent standards and to update the 
references. The Commission deletes the language regarding 
specific tests that may be used as alternatives to hydrostatic 
testing and to allow the use of a "casing evaluation tool." In re-
sponse to comments and as discussed earlier in this preamble, 
the Commission amends the language in subsection (a)(4)(B) 
to clarify that it is the base cement that must meet the stated 
standards. 

The Commission adopts subsection (a)(4)(C) to require that cas-
ing be cemented across and above all formations permitted for 
injection under §3.9 of this title (relating to Disposal Wells) at 
the time the well is completed, or cemented immediately above 
all formations permitted for injection under §3.46 of this title (re-
lating to Fluid Injection into Productive Reservoirs) at the time 
the well is completed, in a well within one-quarter mile of the 
proposed well location, as follows: (i) If the top of cement is de-
termined through calculation, across and extending at least 600 
feet (measured depth) above the permitted formations; (ii) If the 
top of cement is determined through the performance of a tem-
perature survey conducted immediately after cementing, across 
and extending 250 feet (measured depth) above the permitted 
formations; (iii) if the top of cement is determined through the 
performance of a cement evaluation log, across and extending 
100 feet (measured depth) above the permitted formations; (iv) 
across and extending at least 200 feet into the previous casing 
shoe (or to surface if the shoe is less than 200 feet from the sur-
face); or (v) as otherwise approved by the district director. As dis-
cussed earlier in this preamble, the Commission adopts changes 
from the proposed language to delete the requirement to cement 
across all formations permitted for injection under §3.46. 

The Commission adopts subsection (a)(4)(D) with a minor 
change to require that casing be cemented across and above 
all productive zones, potential flow zones, and/or zones with 
corrosive formation fluids in a similar manner as required in 
subsection (a)(4)(C). 

The Commission adopts subsection (a)(4)(E) to require that the 
cement slurry be designed to control annular gas migration con-
sistent with the standards in, or equivalent to the standards in, 
API Standard 65-Part 2: Isolating Potential Flow Zones During 
Well Construction. 

The Commission adopts subsection (a)(5), relating to casing 
testing before drillout. The new paragraph would require that, 
for surface and intermediate strings of casing, before drilling the 
cement plug, the operator test the casing at a pump pressure in 
pounds per square inch (psi) calculated by multiplying the length 
of the true vertical depth in feet of the casing string by a factor of 
0.5 psi per foot. The maximum test pressure required, however, 
unless otherwise ordered by the Commission, need not exceed 
1,500 psi. If, at the end of 30 minutes, the pressure shows a 
drop of 10% or more from the original test pressure, the casing 
shall be condemned until the leak is corrected. A pressure test 
demonstrating less than a 10% pressure drop after 30 minutes 
constitutes confirmation that the condition has been corrected. 
The operator shall notify the district director of a failed test. In 
the event of a pressure test failure, completion operations may 
not re-commence until the district director approves a remedi-
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ation plan, the operator successfully implements the plan, and 
the operator conducts a successful pressure test. 

The Commission adopts subsection (a)(6) with changes to up-
date and consolidate into this new paragraph all well control 
and blowout preventer requirements. In response to comments 
and as discussed earlier in this preamble, the Commission has 
modified the phrase at the beginning of subsection (a)(6)(A) to 
read "after setting the conductor pipe on offshore wells or sur-
face casing on land or bay wells." The language in subsection 
(a)(6)(A) regarding wellhead assemblies is consistent with sub-
section (a)(6)(B)(i) and similar to language found in current sub-
section (b)(1)(B). 

The Commission adopts language in subsection (a)(6)(B), relat-
ing to well control equipment, to replace language currently in 
subsections (b)(1)(C) and (c)(2) - (9) relating to blowout preven-
ters and diverters, Kelly cock, mud program, casinghead, Christ-
mas tree, storm choke and safety valve, pipeline shut-off valve, 
and training. The Commission amends the existing language 
in these paragraphs to update the requirements. The main revi-
sions involve the required makeup of the blowout prevention sys-
tems. In addition, the Commission adopts language that would 
require that all hole intervals drilled prior to reaching the base of 
protected water be drilled with air, fresh water, or a fresh water 
based drilling fluid and prohibit the use of oil based drilling fluid in 
drilling until the casing has been set and cemented to the protec-
tion depth. In response to comments and as discussed earlier in 
this preamble, the Commission adopts language that allows an 
annular preventer to be used in lieu of casing/pipe rams or vari-
able bore rams when running production casing, provided the 
expected shut-in surface pressures would not exceed the tested 
pressure rating of the annular preventer; deleted proposed para-
graph (6)(B)(iv); and revised other proposed clauses to clarify 
the language. The Commission also adopts revised language in 
subsection (a)(6)(C) relating to the drilling fluid program. 

The Commission adopts new subsection (a)(7) relating to addi-
tional requirements for wells on which hydraulic fracture treat-
ments will be conducted with some changes discussed earlier in 
the preamble. Paragraph (7)(A) applies to all wells that are frac-
ture stimulated and would require that all casing strings or frac-
ture tubing installed in a well that will be subjected to hydraulic 
fracturing treatments have a minimum internal yield pressure rat-
ing of at least 1.10 times the maximum pressure to which the cas-
ing string will be subjected. The Commission adopts paragraph 
(7)(B), which would require that the operator pressure test the 
casing (or fracture tubing) on which the pressure will be exerted 
during hydraulic fracturing treatments to at least the maximum 
pressure allowed by the completion method. In addition, casing 
strings that include a pressure actuated valve or sleeve must be 
tested to 80 percent of actuation pressure for a minimum time 
period of five (5) minutes and a surface pressure loss of greater 
than 10 percent of the initial test pressure is considered a failed 
test. The adopted language clarifies that the casing to be pres-
sure tested is the casing string from the wellhead to at least the 
depth of the top of cement behind the casing being tested. The 
adopted language also states that the district director must be 
notified of a failed test within 24 hours of completion of the test. In 
the event of a pressure test failure, no hydraulic fracturing treat-
ment may be conducted until the district director has approved 
a remediation plan, and the operator has implemented the ap-
proved remediation plan and successfully re-tested the casing 
(or fracture tubing). 

The Commission adopts subsection (a)(7)(C) to require that, 
during hydraulic fracturing treatment operations, the operator 
monitor all annuli. The new subsection also would require that 
the operator immediately suspend hydraulic fracturing treatment 
operations if the pressures deviates above those anticipated 
increases caused by pressure or thermal transfer and notify the 
appropriate district director within 24 hours of such deviation. 
Further completion operations, including hydraulic fracturing 
treatment operations, may not recommence until the district 
director approves a remediation plan and the operator success-
fully implements the approved plan. 

The Commission adopts subsection (a)(7)(D) to apply to a mini-
mum separation well, which is defined in subsection (a)(2)(L), as 
a well in which hydraulic fracturing treatments will be conducted 
and for which: (i) the vertical distance between the base of us-
able quality water and the top of the formation to be stimulated is 
less than 1,000 vertical feet; (ii) the director has determined con-
tains inadequate separation between the base of usable quality 
water and the top of the formation in which hydraulic fracturing 
treatments will be conducted; or (iii) the director has determined 
is a structurally complex geologic setting. Commission records 
indicate that wells in several fields meet this description. Addi-
tional restrictions and consideration are warranted for wells of 
this category on which fracture stimulation will be performed. 
The operator must cement the production casing using sufficient 
cement to fill the annular space outside the casing string from the 
casing shoe to the ground surface or to the bottom of the cellar. 
The operator also must cement the production casing string from 
the shoe up to a point at least 200 feet above the shoe of the next 
shallower casing string set and cemented in the well. The rule 
further would require that the operator pressure test the casing 
string on which the pressure will be exerted during stimulation to 
the maximum pressure that will be exerted during hydraulic frac-
turing treatments and notify the district director within 24 hours 
of a failed test. In addition, the production casing for any min-
imum separation well must not be disturbed for a minimum of 
eight hours after cement is in place, and in no case shall the 
casing string be disturbed until the cement has reached a mini-
mum compressive strength of 500 psi. In addition to conduct-
ing an evaluation of cementing records and annular pressure 
monitoring results, the operator of a minimum separation well 
must run a cement evaluation tool to assess radial cement in-
tegrity and placement behind the production casing string. If the 
cement evaluation indicates insufficient isolation, a remediation 
plan must be approved by the appropriate district director. The 
rule would prohibit the operator from re-commencing completion 
operations until the district director approves the plan and the op-
erator successfully implements the approved plan. The operator 
of a minimum separation well may request from the appropriate 
district director approval of an exemption from the requirement 
to run a cement evaluation tool. Such request must include in-
formation demonstrating that the operator has: (1) successfully 
set, cemented, and tested the casing string for which the ex-
emption is requested in at least five minimum separation wells 
by the same operator in the same operating field; (2) obtained 
cement evaluation tool logs that support the findings of cement-
ing records, annular pressure monitoring results or other tests 
demonstrating that successful cement placement was achieved 
to isolate productive zones, potential flow zones, and/or zones 
with corrosive formation fluids; and (3) shown that the well for 
which the exemption is requested will be constructed and ce-
mented using the same or similar techniques, methods, and ce-
ment formulation used in the five wells that have had successful 
cement jobs. 
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The Commission moves the existing language in subsection 
(c)(8), relating to pipeline shut-off valves for bay and offshore 
wells, to new subsection (a)(8). These requirements apply only 
to bay and offshore wells as defined by this section. 

The Commission moves the language in current subsection 
(c)(9), relating to training, to new subsection (a)(9) and updates 
the language regarding approved training programs. 

The Commission adopts subsection (a)(10) to clarify that the 
Commission may require bottom-hole pressure surveys as it de-
termines is necessary. 

The Commission amends the heading of existing §3.13(b) to 
"Casing and cementing requirements for land wells and bay 
wells" and moves and amends the existing language in subsec-
tion (b)(1) to subsection (a) as discussed previously. 

The Commission renumbers current subsection (b)(2) to sub-
section (b)(1)(A), and amends the language to state there that 
any proposal to set surface casing to a depth of 3,500 feet or 
greater shall require prior approval of the appropriate district di-
rector. The rule would require a request for such approval to 
be in writing and to specify how the operator plans to maintain 
well control during drilling, ensure successful circulation and ad-
equate bonding of cement, and, if necessary, prevent upward 
migration of deeper formation fluids into protected water. The 
district director may grant approvals on an area basis. 

The Commission adopts amendments to subsection (b)(1)(B)(i) 
(currently subsection (b)(2)(A)(i) relating to amount required), to 
replace the phrase "TCEQ" with the phrase "Groundwater Advi-
sory Unit of the Oil and Gas Division." The Commission deletes 
obsolete language regarding field rules that specify surface cas-
ing requirements. The depth to which all surface casing must be 
set will be determined by the Commission's Groundwater Advi-
sory Unit. 

The Commission adopt amendments to subsection (b)(1)(C), re-
lating to cementing, to correct grammatical errors. 

The Commission amends subsection (b)(1)(C)(iii) (current sub-
section (b)(2)(C)(iii)) relating to cement quality, to require that 
the free water content of the cement be minimized to the great-
est extent practicable in the cement slurry to be used in the zone 
of critical cement. The adopted language would require that the 
free water separation average no more than two milliliters (rather 
than 6 mil) per 250 milliliters of cement tested in accordance with 
the current API RP 10B inside the zone of critical cement or no 
more than six milliliters per 250 milliliters of cement tested out-
side the zone of critical cement. 

The Commission adopts amendments to subsection (b)(1)(C)(iv) 
(currently subsection (b)(2)(C)(iv)) to elaborate on the type of 
conditions in which the Commission may require a better quality 
of cement mixture to be used in any well or any area where nec-
essary to prevent pollution, isolate productive zones, potential 
flow zones, or zones with corrosive formation fluids, or prevent 
a safety issue in the well. 

The Commission adopts amendments to subsection (b)(1)(E) 
(currently subsection (b)(2)(D)) relating to compressive strength 
tests, to update the reference and to allow equipment and pro-
cedures equivalent to those in API RP 10B-2. 

The Commission adopts amendments to subsection (b)(1)(F) 
(currently subsection (b)(2)(E)) relating to cementing report, to 
require that the report be filed with the Commission within 30 

days of completion of the well or within 90 days of cessation of 
drilling operations, whichever is earlier. 

The Commission adopts subsection (b)(1)(G) (currently subsec-
tion (b)(2)(F)) relating to centralizers, to reference the API rec-
ommended practices and specifications for various types of cen-
tralizers and to allow equivalent practices and specifications. As 
discussed earlier in this preamble, the Commission adopts this 
subsection with a minor change. 

The Commission adopts subsection (b)(1)(H) (currently subsec-
tion (b)(2)(G)) relating to alternative surface casing programs, 
to clarify that alternative surface casing programs may be re-
quested and to clarify that the deputy director of field operations 
will review a request that has been denied by the district director. 
In addition, the Commission adds language stating that the dis-
trict director shall deny the request if the operator has not demon-
strated that the alternative casing plan will achieve the intent of 
this rule as described in subsection (a)(1) of this section. Fur-
thermore, the Commission amends the current language to re-
quire that a multi-stage tool be set at least 100 feet, rather than 
50 feet, below the protection depth. 

The Commission adopts subsection (b)(1)(I), relating to mechan-
ical integrity test of the surface casing string after drillout, to re-
quire that, if the surface casing string is exposed to more than 
360 rotating hours, the operator verify the integrity of the casing 
by using a casing evaluation tool or conducting a mechanical 
integrity test or equivalent Commission-approved casing evalu-
ation method, unless otherwise approved by the district director. 
This paragraph would require that, if a mechanical integrity test is 
conducted, the appropriate district office be notified at least eight 
hours before the test is conducted. Further, the paragraph would 
require that the operator use a chart of acceptable range (20% 
- 80% of full scale) or an electronic equivalent approved by the 
district director, and that the surface casing be tested at a pump 
pressure in pounds per square inch (psi), calculated by multiply-
ing the length of the true vertical depth in feet of the casing string 
by a factor of 0.5 psi per foot up to a maximum of 1,500 psi for a 
minimum of 30 minutes. A pressure test demonstrating less than 
a 10% pressure drop after 30 minutes constitutes confirmation of 
an acceptable pressure test. The appropriate district office shall 
be notified within 24 hours after a failed test. Completion opera-
tions may not re-commence until the district director approves a 
remediation plan and the operator successfully implements the 
approved plan and successfully re-tests the surface casing. 

The Commission amends the heading of subsection (b)(2) (cur-
rently subsection (b)(3)) from "intermediate casing" to "interme-
diate casing requirements for land wells and bay wells." 

The Commission amends subsection (b)(2)(A) (currently sub-
section (b)(3)(A)) relating to cementing method, to replace the 
term "productive horizon" with "productive zone," and to require 
cementing of intermediate casing above any potential flow zone 
or zone with corrosive formation fluids. If the top of cement is de-
termined through calculation, cement must be placed from the 
shoe up to a point at least 600 feet (measured depth) above 
the top of the shallowest productive zone, potential flow zone, 
or zone with corrosive formation fluids; if the top of cement is 
determined through performance of a temperature survey, ce-
ment must be placed from the shoe up to a point at least 250 
feet (measured depth) above the top of the shallowest produc-
tive zone, potential flow zone, or zone with corrosive formation 
fluids; if the top of cement is determined through performance of 
a cement evaluation log, cement must be placed from the shoe 
up to a point at least 100 feet (measured depth) above the top of 
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the shallowest productive zone, potential flow zone, or zone with 
corrosive formation fluid; or cement must be placed to a point 
at least 200 feet (measured depth) above the shoe of the next 
shallower casing string that was set and cemented in the well 
(or to surface if the shoe is less than 200 feet from the surface); 
or as otherwise approved by the district director. The Commis-
sion amends subsection (b)(2)(B) to require that the calculated 
or measured top of cement be indicated on the appropriate com-
pletion form required by §3.16 of this title (relating to Log and 
Completion or Plugging Report). 

The Commission amends subsection (b)(2)(C) (currently sub-
section (b)(2)(B)) relating to alternate method, to replace the 
term "productive horizon" with "productive zone" and to allow the 
use of a multi-stage tool to isolate potential flow zones and/or 
zones with corrosive formation fluids as required by this section. 

The Commission amends the heading of subsection (b)(3) (cur-
rently subsection (b)(4)) from "production casing" to "production 
casing requirements for land wells and bay wells." The Commis-
sion adopts subsection (b)(3)(A), relating to centralizers, to re-
quire that the operator provide additional centralization to ensure 
zonal isolation between the top of the interval to be completed 
and the shallower zones that require isolation. As discussed ear-
lier in this preamble, the Commission deleted the word "addi-
tional" in subsection (b)(3)(A) in response to comments. 

The Commission amends the existing language in new subsec-
tion (b)(3)(B) (currently subsection (b)(4)(A)) relating to cement-
ing methods, to replace the term "productive horizon" with the 
term "productive zone" and to require that any potential flow zone 
or zone with corrosive formation fluids be cemented in a manner 
that effectively seals off those zones. The new subparagraph 
also requires that a float collar or other means to stop the cement 
plug must be inserted in the casing string above the shoe. Ce-
ment must be allowed to stand under pressure for a minimum of 
eight hours before drilling the plug or initiating tests. In the event 
that the distance from the casing shoe to the top of the shal-
lowest productive zone makes cementing, as required above, 
impossible or impractical, the multi-stage process may be used 
to cement the casing in a manner that will effectively seal off all 
such possible productive zones, and prevent fluid migration to 
or from such strata within the wellbore. As discussed earlier in 
this preamble, the Commission inserted the phrase "casing pres-
sure" before the word "tests" in subsection (b)(3)(B) in response 
to comments. 

The Commission adopts subsection (b)(3)(C) to require that the 
calculated or measured top of cement must be indicated on the 
appropriate completion form required by §3.16 of this title. 

The Commission renumbers current subsection (b)(4)(B), relat-
ing to isolation of associated gas zones, to subsection (b)(3)(D). 
As discussed earlier in this preamble, the Commission amends 
subsection (b)(3)(D) to replace the term "associated gas" with 
the term "gas/oil contact" in response to comments. 

The Commission amends the heading of subsection (b)(4) 
(currently subsection (b)(5)) from "tubing and storm choke 
requirements" to "tubing requirements for land and bay wells." 
The Commission amends the language in subsection (b)(4)(A) 
(currently subsection (b)(5)(A)) to clarify the language regarding 
liners and to require that the tubing be at a point no higher than 
100 feet above the kickoff point in a deviated or horizontal well. 
In new subsection (b)(4)(B), the Commission replaces language 
regarding storm chokes with new language regarding alternate 
tubing requirements. Specifically, the Commission states that 

it will authorize an alternate program requesting a temporary 
exception pursuant to subsection (d) of this section to omit 
tubing from a flowing oil well only on an individual well basis 
and that the district director may approve or reject the proposed 
program. If the request is rejected, the operator may request a 
review by the director of field operations. If the request is not 
approved administratively, the operator may request a hearing. 
The new language would require an operator to obtain approval 
of any alternative program before commencing operations. 

The Commission adopts amendments to the heading of §3.13(c) 
changing it from "Texas offshore casing, cementing, drilling, and 
completion requirements" to "Casing, cementing, drilling, and 
completion requirements for offshore wells," and also adopts a 
minor clarification in paragraph (1). 

In subsection (c)(1)(B)(i), the Commission adopts no changes to 
the existing table other than correcting the Figure reference and 
the table format. The Commission amends the heading of sub-
section (c)(1)(B)(ii) to add the word "surface," reorganizes the 
existing language, and adopts language relating to verification of 
surface casing integrity after drillout if the surface casing string is 
exposed to more than 360 rotating hours. As discussed earlier 
in this preamble, the Commission deleted the word "completion" 
in subsection (c)(1)(B)(ii)(III) in response to comments. 

The Commission adopts amendments to subsection (c)(1)(C) re-
lating to production casing or oil string, to divide the language 
into three clauses, to clarify the language, and to require that 
operators isolate "productive zones" as they are defined in this 
rule (rather than "prospective producing horizons,") as well as 
potential flow zones and/or zones with corrosive formation flu-
ids. As noted previously, and as noted in new subsection (c)(2), 
the Commission moved and consolidated the existing well con-
trol requirements of the rule in new subsection (a)(6). 

The Commission adopts subsection (d), relating to exceptions 
or alternate programs, to allow the director to administratively 
grant an exception or approve an alternate casing/tubing pro-
gram required by this section provided that the intent of the rule 
and additional requirements are met. The request for an excep-
tion or alternate casing/tubing program must be accompanied by 
the fee required by §3.78(b)(5) of this title (relating to Fees and 
Financial Security Requirements). An administrative exception 
for tubing must not exceed a period of 180 days. A request for 
an exception for tubing beyond 180 days would require a Com-
mission order. 

In §3.99(a)(3) and §3.100(a)(4), the Commission adopts amend-
ments to the definition of "protection depth" consistent with the 
definition in §3.13. 

The Commission adopts amendments to §3.13 under Texas Wa-
ter Code, §26.131, which gives the Commission jurisdiction over 
pollution of surface or subsurface waters from oil and gas ex-
ploration, development, and production activities; Texas Water 
Code, Chapter 27, which authorizes the Commission to adopt 
and enforce rules relating to injection wells; Texas Natural Re-
sources Code, §81.052, which authorizes the Commission to 
adopt all necessary rules for governing persons and their opera-
tions under the jurisdiction of the Commission under Texas Nat-
ural Resources Code, §81.051; Texas Natural Resources Code, 
§85.201, which authorizes the Commission to make and enforce 
rules for the conservation of oil and gas and prevention of waste 
of oil and gas; Texas Natural Resources Code, §85.202, which 
authorizes the Commission to adopt rules to prevent waste of 
oil and gas in producing operations; Texas Natural Resources 
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Code, §91.011, which authorizes the Commission to adopt rules 
regarding depth of well casings; Texas Natural Resources Code, 
§91.101, which authorizes the Commission to adopt rules to pre-
vent the pollution of surface and subsurface water; Texas Natural 
Resources Code, §91.1015, which authorizes the Commission 
to adopt rules to establish groundwater protection requirements 
relating to the depth of surface casing for wells; and Texas Natu-
ral Resources Code §91.602, which authorizes the Commission 
to adopt and enforce rules relating to the generation, transporta-
tion, treatment, storage, and disposal of oil and gas hazardous 
waste. 

Texas Water Code, §26.131; Chapter 27; and Texas Natural 
Resources Code, §§81.052, 85.042(b), 85.201, 85.202, 91.011, 
91.101, 91.1015, and 91.602 are affected by the adopted 
amendments. 

Statutory authority: Texas Water Code, §26.131; Chapter 27; 
and Texas Natural Resources Code, §§81.052, 85.042(b), 
85.201, 85.202, 91.011, 91.101, 91.1015, and 91.602. 

Cross-reference to statute: Texas Water Code, §26.131; 
Chapter 27; and Texas Natural Resources Code, §§81.052, 
85.042(b), 85.201, 85.202, 91.011, 91.101, 91.1015, and 
91.602. 

Issued in Austin, Texas, on May 24, 2013. 

§3.13. Casing, Cementing, Drilling, Well Control, and Completion 
Requirements. 

(a) General. Operators shall comply with this section for any 
wells that will be spudded on or after January 1, 2014. 

(1) Intent. The operator is responsible for compliance with 
this section during all operations at the well. It is the intent of all pro-
visions of this section that casing be securely anchored in the hole in 
order to effectively control the well at all times, all usable-quality water 
zones be isolated and sealed off to effectively prevent contamination or 
harm, and all productive zones, potential flow zones, and zones with 
corrosive formation fluids be isolated and sealed off to prevent verti-
cal migration of fluids, including gases, behind the casing. When the 
section does not detail specific methods to achieve these objectives, the 
responsible party shall make every effort to follow the intent of the sec-
tion, using good engineering practices and the best currently available 
technology. In accordance with §3.17 of this title (relating to Pressure 
on Bradenhead), operators must notify the Commission of bradenhead 
pressure. The Commission will evaluate notices of bradenhead pres-
sure on a case-by-case basis to determine further action and will pro-
vide guidance to assist operators in wellbore evaluation. 

(2) Definitions. The following words and terms, when used 
in this section, shall have the following meanings, unless the context 
clearly indicates otherwise. 

(A) Stand under pressure--To leave the hydrostatic col-
umn pressure in the well acting as the natural force without adding any 
external pump pressure. The provisions are complied with if a float 
collar and/or float shoe is used and found to be holding at the comple-
tion of the cement job. 

(B) Zone of critical cement--

(i) For surface casing strings, the bottom 20% of the 
casing string, but no more than 1,000 feet nor less than 300 feet. The 
zone of critical cement extends to the land surface for surface casing 
strings of 300 feet or less. 

(ii) For intermediate or production casing strings, 
the bottom 20% of the casing string or 300 vertical feet above the 

casing shoe or top of the highest proposed productive zone, whichever 
is less. 

(C) Protection depth--Depth to which usable-quality 
water must be protected, as determined by the Groundwater Advisory 
Unit of the Oil and Gas Division, which may include zones that 
contain brackish or saltwater if such zones are correlative and/or 
hydrologically connected to zones that contain usable-quality water. 

(D) Productive zone--Any stratum known to contain 
oil, gas, or geothermal resources in commercial quantities in the area. 

(E) Gas/oil contact zone--A zone in an oil well in which 
natural gas, commonly known as gas cap gas, overlies and is in contact 
with crude oil in a reservoir. 

(F) Bay well--Any well under the jurisdiction of the 
Commission as defined in §3.78(a)(5) of this chapter. 

(G) Deputy director of Field Operations--The deputy 
director of Field Operations of the Oil and Gas Division or the deputy 
director's delegate. 

(H) Director--The director of the Oil and Gas Division 
of the Railroad Commission of Texas or the director's delegate. 

(I) District director--The Director of a Railroad Com-
mission district office or the district director's delegate. 

(J) Hydraulic fracturing treatment--A completion 
process involving treatment of a well by the application of hydraulic 
fracturing fluid under pressure for the express purpose of initiating 
or propagating fractures in a target geologic formation to enhance 
production of oil and/or natural gas. The term does not include acid 
treatment, perforation, or other non-fracture treatment completion 
activities. 

(K) Land well--Any well subject to Commission juris-
diction as defined in §3.78(a)(6) of this chapter. 

(L) Minimum separation well--A well in which hy-
draulic fracturing treatments will be conducted and for which: 

(i) the vertical distance between the base of usable 
quality water and the top of the formation to be stimulated is less than 
1,000 vertical feet; 

(ii) the director has determined contains inadequate 
separation between the base of usable quality water and the top of the 
formation in which hydraulic fracturing treatments will be conducted; 
or 

(iii) the director has determined is in a structurally 
complex geologic setting. 

(M) Offshore well--Any well subject to Commission 
jurisdiction as defined by §3.78(a)(7). 

(N) Potential flow zone--A zone designated by the di-
rector or identified by the operator using available data that needs to be 
isolated to prevent sustained pressurization of the surface casing/inter-
mediate casing or production casing annulus sufficient to cause damage 
to casing and/or cement in a well such that it presents a threat to sub-
surface water or oil, gas, or geothermal resources. The Commission 
will maintain a list of known zones by district and county that are con-
sidered potential flow zones and make this information available to all 
operators. The Commission will revise this list as necessary based on 
information provided, or otherwise made available, to the Commission. 

(O) Zone with corrosive formation fluids--Any zone 
designated by the director or identified by the operator using available 
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data containing formation fluids that are capable of negatively im-
pacting the integrity of casing and/or cement or have a demonstrated 
trend of failure for similar casing and cement design in the field. 
The Commission will maintain a list of known zones by district and 
county that are considered zones with corrosive formation fluids, and 
make this information available to all operators. The Commission 
will revise this list as necessary based on information provided, or 
therwise made available, to the Commission. 

(P) Usable quality water--Water as defined in 
3.30(e)(7)(B)(i) of this title (relating to Memorandum of Understand-
ng between the Railroad Commission of Texas (RRC) and the Texas 
ommission on Environmental Quality (TCEQ)). 

(3) Wellbore diameters. 

(A) The diameter of the wellbore in which surface cas-
ng will be set and cemented shall be at least one and one-half (1.50) 
nches greater than the nominal outside diameter of casing to be in-
talled, unless otherwise approved by the district director. 

(B) For subsequent casing strings, the diameter of each 
ection of the wellbore for which casing will be set and cemented shall 
e at least one (1) inch greater than the nominal outside diameter of the 
asing to be installed, unless otherwise approved by the district director. 
he district director may grant such approvals on an area basis. 

(C) The casing diameter requirements in subparagraphs 
A) and (B) of this paragraph do not apply to reentries, liners, and ex-
andable casing. 

(D) All float equipment, centralizers, packers, cement 
askets, and all other equipment run into the wellbore on casing shall 
e consistent with the manufacturer's recommendations. 

(4) Casing and cementing. 

(A) All casing cemented in any well shall be steel cas-
ng that has been hydrostatically pressure tested with an applied pres-
ure at least equal to the maximum pressure to which the pipe will be 
ubjected in the well. For new pipe, the mill test pressure may be used 
o fulfill this requirement. As an alternative to hydrostatic testing, a 
asing evaluation tool may be employed. Casing meeting the perfor-
ance standards set forth in API Specification 5CT: Specification for 
asing and Tubing (or a Commission-approved equivalent standard) 
hall be used through the protection depth. 

(B) The base cement shall meet the standards set forth 
n API Specification 10A: Specification for Cement and Material for 
ell Cementing or the American Society for Testing and Materials 
ASTM) Specification C150/C150M, Standard Specification for Port-
and Cement (or a Commission-approved equivalent standard). 

(C) Casing shall be cemented across and above all for-
ations permitted for injection under §3.9 of this title (relating to Dis-
osal Wells) at the time the well is completed, or cemented immedi-
tely above all formations permitted for injection under §3.46 of this 
itle (relating to Fluid Injection into Productive Reservoirs) at the time 
he well is completed, in a well within one-quarter mile of the proposed 
ell location, as follows: 

(i) if the top of cement is determined through calcu-
ation, at least 600 feet (measured depth) above the permitted forma-
ions; 

(ii) if the top of cement is determined through the 
erformance of a temperature survey conducted immediately after ce-
enting, 250 feet (measured depth) above the permitted formations; 
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(iii) if the top of cement is determined through the 
performance of a cement evaluation log, 100 feet (measured depth) 
above the permitted formations; 

(iv) at least 200 feet into the previous casing shoe (or 
to surface if the shoe is less than 200 feet from the surface); or 

(v) as otherwise approved by the district director. 

(D) Casing shall be cemented across and above all pro-
ductive zones, potential flow zones, and/or zones with corrosive for-
mation fluids, as follows: 

(i) if the top of cement is determined through calcu-
lation, across and extending at least 600 feet (measured depth) above 
the zones; 

(ii) if the top of cement is determined through the 
performance of a temperature survey, across and extending 250 feet 
(measured depth) above the zones; 

(iii) if the top of cement is determined through the 
performance of a cement evaluation log, across and extending 100 feet 
(measured depth) above the zones; 

(iv) across and extending at least 200 feet into the 
previous casing shoe (or to the surface if the shoe is less than 200 feet 
from the surface); or 

(v) as otherwise approved by the district director. 

(E) Where necessary, the cement slurry shall be de-
signed to control annular gas migration consistent with, or equivalent 
to, the standards in API Standard 65-Part 2: Isolating Potential Flow 
Zones During Well Construction. 

(5) Casing testing before drillout. For surface and inter-
mediate strings of casing, before drilling the cement plug, the operator 
shall test the casing at a pump pressure in pounds per square inch (psi) 
calculated by multiplying the length of the true vertical depth in feet 
of the casing string by a factor of 0.5 psi per foot. The maximum test 
pressure required, however, unless otherwise ordered by the Commis-
sion, need not exceed 1,500 psi. If, at the end of 30 minutes, the pres-
sure shows a drop of 10% or more from the original test pressure, the 
casing shall be condemned until the leak is corrected. A pressure test 
demonstrating less than a 10% pressure drop after 30 minutes consti-
tutes confirmation that the condition has been corrected. The operator 
shall notify the district director of a failed test. In the event of a pres-
sure test failure, completion operations may not re-commence until the 
district director approves a remediation plan, the operator successfully 
implements the plan, and the operator conducts a successful pressure 
test. 

(6) Well control. 

(A) Wellhead assemblies. After setting the conductor 
pipe on offshore wells or surface casing on land or bay wells, wellhead 
assemblies shall be used on wells to maintain surface control of the well 
at all times. Each component of the wellhead shall have a pressure 
rating equal to or greater than the anticipated pressure to which that 
particular component might be exposed during the course of drilling, 
testing, or producing the well. 

(B) Well control equipment. 

(i) An operator shall install a blowout preventer sys-
tem or control head and other connections to keep the well under con-
trol at all times as soon as surface casing is set. When conductor cas-
ing is set and/or shallow gas is anticipated to be encountered, opera-
tors shall install a diverter system on the conductor casing. For bay 
and offshore wells, at a minimum, such systems shall include a double 

38 TexReg 3562 June 7, 2013 Texas Register 



ram blowout preventer, including pipe and blind rams, an annular-type 
blowout preventer or other equivalent control system, and a shear ram. 

(ii) For wells in areas with hydrogen sulfide, the op-
erator shall comply with §3.36 of this title (relating to Oil, Gas, or 
Geothermal Resource Operation in Hydrogen Sulfide Areas). 

(iii) Ram type blowout prevention equipment shall 
have a rated working pressure that equals or exceeds the maximum an-
ticipated surface pressure of the well. Blowout preventer rams shall be 
of a proper size for the drill pipe being used or production casing being 
run in the well or shall be variable-type rams that are in the appropriate 
size range. Alternatively, an annular preventer may be used in lieu of 
casing/pipe rams or variable bore rams when running production cas-
ing provided the expected shut-in surface pressures would not exceed 
the tested pressure rating of the annular preventer. 

(iv) Operators shall install a drill pipe safety valve 
to prevent backflow of water, oil, gas, or other formation fluids into the 
drill string. 

(v) Operators shall install a choke line of sufficient 
size and working pressure. 

(vi) When using a Kelly rig during drilling, the well 
shall be fitted with an upper Kelly cock in proper working order to 
close in the drill string below hose and swivel, when necessary for well 
control. A lower Kelly safety valve shall be installed so that it can be 
run through the blowout preventer. When needed for well control, the 
operator shall maintain at all times on the rig floor safety valves to 
include: 

(I) full-opening safety valve; and 

(II) inside blowout preventer valve with 
wrenches, handling tools, and necessary subs for all drilling pipe sizes 
in use. 

(vii) All control equipment shall be consistent with 
API Standard 53: Recommended Practices for Blowout Prevention 
Equipment Systems for Drilling Wells. Control equipment shall be cer-
tified in accordance with API Standard 53 as operable under the prod-
uct manufacturer's minimum operational specifications. Certification 
shall include the proper operation of the closing unit valving, the pres-
sure gauges, and the manufacturer's recommended accumulator fluids. 
Certification shall be obtained through an independent company that 
tests blowout preventers, stacks and casings. Certification shall be per-
formed every five (5) years and the proof of certification shall be made 
available upon request of the Commission. 

(viii) All well control equipment shall be in good 
working condition at all times. All outlets, fittings, and connections 
on the casing, blowout preventers, choke manifold, and auxiliary well-
head equipment that may be subjected to wellhead pressure shall be of 
a material and construction to withstand or exceed the anticipated pres-
sure. The lines from outlets on or below the blowout preventers shall 
be securely installed, anchored, and protected from damage. 

(ix) In addition to the primary closing system, in-
cluding an accumulator system, the blowout preventers shall have a 
secondary location for closure. 

(x) Testing of blowout prevention equipment. 

(I) Ram type blowout prevention equipment 
shall be tested to at least the maximum anticipated surface pressure 
of the well, but not less than 1,500 psi, before drilling the plug on the 
surface casing. 

(II) Blowout prevention equipment shall be 
tested upon installation, after the disconnection or repair of any 

pressure containment seal in the blowout preventer stack, choke line, 
or choke manifold, limited to the affected component, with testing 
to occur at least every 21 days. When requested, the district director 
shall be notified before the commencement of a test. 

(III) A record of each test, including test pres-
sures, times, failures, and each mechanical test of the casings, blowout 
preventers, surface connections, surface fittings, and auxiliary well-
head equipment shall be entered in the logbook, signed by the person 
responsible for the test, and made available for inspection by the Com-
mission upon request. 

(C) Drilling fluid program. 

(i) The characteristics, use, and testing of drilling 
fluid and conduct of related drilling procedures shall be designed to pre-
vent the blowout of any well. Adequate supplies of drilling fluid of suf-
ficient weight and other acceptable characteristics shall be maintained. 
Drilling fluid tests shall be performed as needed to ensure well control. 
Adequate drilling fluid testing equipment shall be kept on the drilling 
location at all times. Sufficient drilling fluid shall be pumped and main-
tained to ensure well control at all times, including when pulling drill 
pipe. Mud pit levels shall be visually or mechanically monitored during 
the drilling process. Mud-gas separation equipment shall be installed 
and operated as needed when abnormally pressured gas-bearing forma-
tions may be encountered. The Commission shall have access to the 
drilling fluid records and shall be allowed to conduct any essential tests 
on the drilling fluid used in the drilling or recompletion of a well. When 
the conditions and tests indicate a need for a change in the drilling fluid 
program in order to insure control of the well, the operator shall use due 
diligence in modifying the program. 

(ii) Wells drilled with air shall maintain well control 
using blowout preventer systems and/or diverter systems. 

(iii) All hole intervals drilled prior to reaching the 
base of protected water shall be drilled with air, fresh water or a fresh 
water based drilling fluid. No oil-based drilling fluid may be used until 
casing has been set and cemented to the protection depth. 

(D) Diverter systems for bay and offshore wells. Any 
bay or offshore well that is drilled to and/or through formations where 
the expected reservoir pressure exceeds the hydrostatic pressure of the 
drilling fluid column shall be equipped to divert any wellbore fluids 
away from the rig floor. When the diverter system is installed, the 
diverter components including the sealing element, diverter valves, 
control systems, stations and vent lines shall be function and pressure 
tested. For drilling operations with a surface wellhead configuration, 
the system shall be function tested at least once every 24-hour period af-
ter the initial test. After all connections have been made on the surface 
casing or conductor casing, the diverter sealing element and diverter 
valves shall be pressure tested to a minimum of 200 psig. Subsequent 
pressure tests shall be conducted within seven days after the previous 
test. All diverter systems shall be maintained in working condition. No 
operator shall continue drilling operations if a test or other information 
indicates that the diverter system is unable to function or operate as de-
signed. 

(E) Casinghead. 

(i) Requirements. All land and bay wells shall be 
equipped with casingheads of sufficient rated working pressure, with 
adequate connections and valves accessible at the surface, to allow 
pumping of fluid between any two strings of casing at the surface. 

(ii) Casinghead test procedure. Any well showing 
sustained pressure on the casinghead, or leaking gas or oil between the 
surface casing and the next casing string, shall be tested in the following 
manner. The well shall be killed with water or mud and pump pressure 
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applied. The casing shall be condemned if the pressure gauge on the 
casinghead reflects the applied pressure. After completing corrective 
measures, the casing shall be tested in the same manner. This method 
shall be used when the origin of the pressure cannot otherwise be de-
termined. 

(F) Christmas tree. 

(i) All completed non-pumping wells shall be 
equipped with Christmas tree fittings and wellhead connections with 
a rated working pressure equal to, or greater than, the surface shut-in 
pressure of the well. The tubing shall be equipped with a master valve, 
but two master valves shall be used on all wells with surface pressures 
in excess of 5,000 psi. All wellhead connections shall be assembled 
and tested prior to installation by a fluid pressure equal to the test 
pressure of the fitting employed. 

(ii) The Christmas tree for completed bay and off-
shore wells shall be equipped with either two master valves, one mas-
ter valve and one wing valve, or two wing valves. All bay and offshore 
wells shall have at least five feet of spacing between the bottom of the 
Christmas tree and the surface of the water at high tide, where appli-
cable. Any newly completed bay and offshore well or existing well 
on which the Christmas tree is being replaced shall be equipped with 
a back pressure valve wellhead profile at the flange where the tubing 
hangs on the Christmas tree. 

(G) Storm choke and safety valve. 

(i) Bay and offshore wells shall be equipped with a 
storm choke and/or safety valve installed in the tubing. 

(ii) An operator may request approval to use a sur-
face safety valve in lieu of a subsurface safety valve by filing with the 
appropriate district director a written request for such approval provid-
ing all pertinent information to support the exception. 

(iii) The depth and type of the safety valve shall be 
reported in the "remarks" section of the appropriate completion report 
form required by §3.16 of this title (relating to Log and Completion or 
Plugging Report), after the well is completed or recompleted. 

(7) Additional requirements for wells on which hydraulic 
fracturing treatments will be conducted. 

(A) All casing strings or fracture tubing installed in a 
well that will be subjected to hydraulic fracturing treatments shall have 
a minimum internal yield pressure rating of at least 1.10 times the max-
imum pressure to which the casing strings or fracture tubing may be 
subjected. 

(B) The operator shall pressure test the casing (or frac-
ture tubing) on which the pressure will be exerted during hydraulic 
fracturing treatments to at least the maximum pressure allowed by the 
completion method. Casing strings that include a pressure actuated 
valve or sleeve shall be tested to 80 percent of actuation pressure for 
a minimum time period of five (5) minutes. A surface pressure loss of 
greater than 10 percent of the initial test pressure is considered a failed 
test. The casing required to be pressure tested shall be from the well-
head to at least the depth of the top of cement behind the casing being 
tested. The district director shall be notified of a failed test within 24 
hours of completion of the test. In the event of a pressure test failure, 
no hydraulic fracturing treatment may be conducted until the district 
director has approved a remediation plan, and the operator has imple-
mented the approved remediation plan and successfully re-tested the 
casing (or fracture tubing). 

(C) During hydraulic fracturing treatment operations, 
the operator shall monitor all annuli. The operator shall immediately 

suspend hydraulic fracturing treatment operations if the pressures de-
viates above those anticipated increases caused by pressure or thermal 
transfer and shall notify the appropriate district director within 24 hours 
of such deviation. Further completion operations, including hydraulic 
fracturing treatment operations, may not recommence until the district 
director approves a remediation plan and the operator successfully im-
plements the approved plan. 

(D) The following conditions also apply if the well is a 
minimum separation well, unless otherwise approved by the director: 

(i) Cementing of the production casing in a mini-
mum separation well shall be by the pump and plug method. The pro-
duction casing shall be cemented from the shoe up to a point at least 
200 feet (measured depth) above the shoe of the next shallower casing 
string that was set and cemented in the well (or to surface if the shoe is 
less than 200 feet from the surface). 

(ii) The operator shall pressure test the casing string 
on which the pressure will be exerted during stimulation to the max-
imum pressure that will be exerted during hydraulic fracturing treat-
ment. The operator shall notify the district director within 24 hours of 
a failed test. No hydraulic fracturing treatment may be conducted until 
the district director has approved a remediation plan, and the opera-
tor has implemented the approved remediation plan and successfully 
re-tested the casing (or fracture tubing). 

(iii) The production casing for any minimum sepa-
ration well shall not be disturbed for a minimum of eight hours after 
cement is in place and casing is hung-off, and in no case shall the cas-
ing be disturbed until the cement has reached a minimum compressive 
strength of 500 psi. 

(iv) In addition to conducting an evaluation of ce-
menting records and annular pressure monitoring results, the opera-
tor of a minimum separation well shall run a cement evaluation tool 
to assess radial cement integrity and placement behind the production 
casing. If the cement evaluation indicates insufficient isolation, com-
pletion operations may not re-commence until the district director ap-
proves a remediation plan and the operator successfully implements the 
approved plan. 

(v) The operator of a minimum separation well may 
request from the appropriate district director approval of an exemption 
from the requirement to run a cement evaluation tool. Such request 
shall include information demonstrating that the operator has: 

(I) successfully set, cemented, and tested the cas-
ing for which the exemption is requested in at least five minimum sep-
aration wells by the same operator in the same operating field; 

(II) obtained cement evaluation tool logs that 
support the findings of cementing records, annular pressure monitoring 
results or other tests demonstrating that successful cement placement 
was achieved to isolate productive zones, potential flow zones, and/or 
zones with corrosive formation fluids; and 

(III) shown that the well for which the exemption 
is requested will be constructed and cemented using the same or similar 
techniques, methods, and cement formulation used in the five wells that 
have had successful cement jobs. 

(8) Pipeline shut-off valves for bay and offshore wells. All 
bay and offshore gathering pipelines designed to transport oil, gas, con-
densate, or other oil or geothermal resource field fluids from a well 
or platform shall be equipped with automatically controlled shut-off 
valves at critical points in the pipeline system. Other safety equip-
ment shall be in full working order as a safeguard against spillage from 
pipeline ruptures. 
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(9) Training for bay and offshore wells. All tool pushers, 
drilling superintendents, and operators' representatives (when the op-
erator is in control of the drilling) shall be required to, upon request, 
furnish certification of satisfactory completion of an American Petro-
leum Institute (API) training program, an International Association of 
Drilling Contractors (IADC) training program, or other equivalent na-
tionally recognized training program on well control equipment and 
procedures. The certification shall be renewed every two years by 
attending an API- or IADC-approved refresher course or a refresher 
course approved by the equivalent nationally recognized training pro-
gram. 

(10) Bottom-hole pressure surveys. The Commission may 
require bottom-hole pressure surveys of the various fields at such times 
as determined to be necessary. However, operators shall be required to 
take bottom-hole pressures only in those wells that are not likely to 
suffer damaging effects from the survey. Tubing and tubingheads shall 
be free from obstructions in wells used for bottom-hole pressure test 
purposes. 

(b) Casing and cementing requirements for land wells and bay 
wells. 

(1) Surface casing requirements for land wells and bay 
wells. 

(A) Any proposal to set surface casing to a depth of 
3,500 feet or greater shall require prior approval of the appropriate dis-
trict director. A request for such approval shall be in writing and shall 
specify how the operator plans to maintain well control during drilling, 
and ensure successful circulation and adequate bonding of cement, and, 
if necessary, prevent upward migration of deeper formation fluids into 
protected water. The district director may grant approvals on an area 
basis. 

(B) Amount required. 

(i) An operator shall set and cement sufficient sur-
face casing to protect all usable-quality water strata, as defined by the 
Groundwater Advisory Unit of the Oil and Gas Division. Unless sur-
face casing requirements are specified in field rules approved prior to 
the effective date of this rule, before drilling any well, an operator shall 
obtain a letter from the Groundwater Advisory Unit of the Oil and Gas 
Division stating the protection depth. In no case, however, is surface 
casing to be set deeper than 200 feet below the specified depth without 
prior approval from the district director. The district director may grant 
such approval on an area basis. 

(ii) Any well drilled to a total depth of 1,000 feet or 
less below the ground surface may be drilled without setting surface 
casing provided no shallow gas sands or abnormally high pressures are 
known to exist at depths shallower than 1,000 feet below the ground 
surface; and further, provided that production casing is cemented from 
the shoe to the ground surface by the pump and plug method. 

(C) Cementing. Cementing shall be by the pump and 
plug method. Sufficient cement shall be used to fill the annular space 
outside the casing from the shoe to the ground surface or to the bot-
tom of the cellar. If cement does not circulate to ground surface or the 
bottom of the cellar, the operator or the operator's representative shall 
obtain the approval of the district director for the procedures to be used 
to perform additional cementing operations, if needed, to cement sur-
face casing from the top of the cement to the ground surface. 

(D) Cement quality. 

(i) Surface casing strings must be allowed to stand 
under pressure until the cement has reached a compressive strength of 
at least 500 psi in the zone of critical cement before drilling plug or 

initiating a test. The cement mixture in the zone of critical cement 
shall have a 72-hour compressive strength of at least 1,200 psi. 

(ii) An operator may use cement with volume exten-
ders above the zone of critical cement to cement the casing from that 
point to the ground surface, but in no case shall the cement have a com-
pressive strength of less than 100 psi at the time of drill out nor less than 
250 psi 24 hours after being placed. 

(iii) In addition to the minimum compressive 
strength of the cement, the free water content shall be minimized to 
the greatest extent practicable in the cement slurry to be used in the 
zone of critical cement. In no event shall the free water separation 
average more than two milliliters per 250 milliliters of cement tested 
in accordance with the current API RP 10B-2: Recommended Practice 
for Testing Well Cements, inside the zone of critical cement, or more 
than six milliliters per 250 milliliters of cement tested outside the zone 
of critical cement. 

(iv) The Commission may require a better quality of 
cement mixture to be used in any well or any area if conditions indi-
cate that a better quality of cement is necessary to prevent pollution, 
isolate productive zones, potential flow zones, or zones with corrosive 
formation fluids or prevent a safety issue in the well. 

(E) Compressive strength tests. Cement mixtures for 
which published performance data are not available must be tested by 
the operator or service company. Tests shall be made on representa-
tive samples of the basic mixture of cement and additives used, using 
distilled water or potable tap water for preparing the slurry. The tests 
must be conducted using the equipment and procedures in, or equip-
ment and procedures equivalent to those in, API RP 10B-2, Recom-
mended Practice for Testing Well Cements. Test data showing com-
petency of a proposed cement mixture to meet the above requirements 
must be furnished to the Commission prior to the cementing opera-
tion. To determine that the minimum compressive strength has been 
obtained, operators shall use the typical performance data for the par-
ticular cement used in the well (containing all the additives, including 
any accelerators used in the slurry) at the following temperatures and 
at atmospheric pressure. 

(i) For the cement in the zone of critical cement, the 
test temperature shall be within 10 degrees Fahrenheit of the formation 
equilibrium temperature at the top of the zone of critical cement. 

(ii) For the filler cement, the test temperature shall 
be the temperature found 100 feet below the ground surface level, or 
60 degrees Fahrenheit, whichever is greater. 

(F) Cementing report. Within 30 days of completion 
of the well, or within 90 days of cessation of drilling operations, 
whichever is earlier, a cementing report must be filed with the Com-
mission furnishing complete data concerning the cementing of surface 
casing in the well as specified on a form furnished by the Commission. 
The operator of the well or the operator's duly authorized agent having 
personal knowledge of the facts, and representatives of the cementing 
company performing the cementing job, must sign the form attesting 
to compliance with the cementing requirements of the Commission. 

(G) Centralizers. Surface casing shall be centralized at 
the shoe, above and below a stage collar or diverting tool, if run, and 
through usable-quality water zones. In nondeviated holes, pipe cen-
tralization as follows is required: a centralizer shall be placed every 
fourth joint from the cement shoe to the ground surface or to the bottom 
of the cellar. All centralizers shall meet specifications in, or equiva-
lent to, API spec 10D Specifications for Bow-Spring Casing Centraliz-
ers; API Spec 10 TR4, Technical Report on Considerations Regarding 
Selection of Centralizers for Primary Cementing Operations; and API 
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RP 10D-2, Recommended Practice for Centralizer Placement and Stop 
Collar Testing. 

(H) Alternative surface casing programs. 

(i) An alternative method of fresh water protection 
may be approved upon written application to the appropriate district 
director. The operator shall state the reason for the alternative fresh 
water protection method and outline the alternate program for casing 
and cementing through the protection depth for strata containing us-
able-quality water. Alternative programs for setting more than spec-
ified amounts of surface casing for well control purposes may be re-
quested on a field or area basis. Alternative programs for setting less 
than specified amounts of surface casing will be considered on an in-
dividual well basis only. The district director may approve, modify, 
or reject the proposed program. The district director shall deny the 
request if the operator has not demonstrated that the alternative cas-
ing plan will achieve the intent of this rule as described in subsection 
(a)(1) of this section. If the proposal is modified or rejected, the oper-
ator may request a review by the deputy director of field operations. If 
the proposal is not approved administratively, the operator may request 
a public hearing. An operator shall obtain approval of any alternative 
program before commencing operations. 

(ii) Any alternate casing program shall require the 
first string of casing set through the protection depth to be cemented in 
a manner that will effectively prevent the migration of any fluid to or 
from any stratum exposed to the wellbore outside this string of casing. 
The casing shall be cemented from the shoe to ground surface in a 
single stage, if feasible, or by a multi-stage process with the stage tool 
set at least 100 feet below the protection depth. 

(iii) Any alternate casing program shall include 
pumping sufficient cement to fill the annular space from the shoe or 
multi-stage tool to the ground surface. If cement is not circulated to 
the ground surface or the bottom of the cellar, the operator shall run 
a temperature survey or cement bond log. The appropriate district 
office shall be notified prior to running the required temperature 
survey or bond log. After the top of cement outside the casing is 
determined, the operator or the operator's representative shall contact 
the appropriate district director and obtain approval for the procedures 
to be used to perform any required additional cementing operations. 
Upon completion of the well, a cementing report shall be filed with 
the Commission on the prescribed form. 

(iv) Before parallel (nonconcentric) strings of pipe 
are cemented in a well, surface or intermediate casing must be set and 
cemented through the protection depth. 

(I) Mechanical integrity test of surface casing after 
drillout. 

(i) If the surface casing is exposed to more than 360 
rotating hours after reaching total depth or the depth of the next casing 
string, the operator shall verify the integrity of the surface casing by 
using a casing evaluation tool or conducting a mechanical integrity test 
or equivalent Commission-approved casing evaluation method, unless 
otherwise approved by the district director. 

(ii) If a mechanical integrity test is conducted, the 
appropriate district office shall be notified at least eight hours before 
the test is conducted to give the district office an opportunity to witness 
the test. The operator shall use a chart of acceptable range (20% - 80% 
of full scale) or an electronic equivalent approved by the district direc-
tor, and the surface casing shall be tested at a pump pressure in pounds 
per square inch (psi) calculated by multiplying the length of the true 
vertical depth in feet of the casing string by a factor of 0.5 psi per foot 
up to a maximum of 1,500 psi for a minimum of 30 minutes. A pres-

sure test demonstrating less than a 10% pressure drop after 30 minutes 
constitutes confirmation of an acceptable pressure test. The appropri-
ate district office shall be notified within 24 hours after a failed test. 
Completion operations may not re-commence until the district director 
approves a remediation plan and the operator successfully implements 
the approved plan, and successfully re-tests the surface casing. 

(2) Intermediate casing requirements for land wells and 
bay wells. 

(A) Cementing method. Each intermediate string of 
casing shall be cemented from the shoe to a point at least 600 feet 
(measured depth) above the shoe. If any productive zone, potential 
flow zone, or zone with corrosive formation fluids is open to the 
wellbore above the casing shoe, the casing shall be cemented; 

(i) if the top of cement is determined through calcu-
lation, from the shoe up to a point at least 600 feet (measured depth) 
above the top of the shallowest productive zone, potential flow zone, 
or zone with corrosive formation fluids; 

(ii) if the top of cement is determined through per-
formance of a temperature survey, from the shoe up to a point at least 
250 feet (measured depth) above the top of the shallowest productive 
zone, potential flow zone, or zone with corrosive formation fluids; 

(iii) if the top of cement is determined through per-
formance of a cement evaluation log, from the shoe up to a point at least 
100 feet (measured depth) above the top of the shallowest productive 
zone, potential flow zone, or zone with corrosive formation fluid; or 

(iv) to a point at least 200 feet (measured depth) 
above the shoe of the next shallower casing string that was set and 
cemented in the well (or to surface if the shoe is less than 200 feet 
from the surface); or 

(v) as otherwise approved by the district director. 

(B) Top of cement. The calculated or measured top of 
cement shall be indicated on the appropriate completion form required 
by §3.16 of this title (relating to Log and Completion or Plugging Re-
port). 

(C) Alternate method. In the event the distance from the 
casing shoe to the top of the shallowest productive zone, potential flow 
zone, and/or zone with corrosive formation fluids make cementing, as 
specified above, impossible or impractical, the multi-stage process may 
be used to cement the casing in a manner that will effectively isolate and 
seal the zones to prevent fluid migration to or from such strata within 
the wellbore. 

(3) Production casing requirements for land wells and bay 
wells. 

(A) Centralizers. In deviated and horizontal holes, the 
operator shall provide centralization as necessary to ensure zonal isola-
tion between the top of the interval to be completed and the shallower 
zones that require isolation. 

(B) Cementing method. The production string of cas-
ing shall be cemented by the pump and plug method, or another method 
approved by the Commission, with sufficient cement to fill the annu-
lar space back of the casing to the surface or to a point at least 600 
feet above the shoe. If any productive zone, potential flow zone and/or 
zone with corrosive formation fluids is open to the wellbore above the 
casing shoe, the casing shall be cemented in a manner that effectively 
seals off all such zones by one of the methods specified for intermediate 
casing in paragraph (2) of this subsection. A float collar or other means 
to stop the cement plug shall be inserted in the casing string above the 
shoe. Cement shall be allowed to stand under pressure for a minimum 

38 TexReg 3566 June 7, 2013 Texas Register 



of eight hours before drilling the plug or initiating casing pressure tests. 
In the event that the distance from the casing shoe to the top of the shal-
lowest productive zone, potential flow zone and/or zone with corrosive 
formation fluids make cementing, as required above, impossible or im-
practical, the multi-stage process may be used to cement the casing in 
a manner that will effectively seal off all such zones, and prevent fluid 
migration to or from such zones within the wellbore. Uncemented cas-
ing is allowable within a producing reservoir provided the production 
casing is cemented in such a manner to effectively isolate and seal off 
that zone from all other productive zones in the wellbore as required 
by §3.7 of this title (relating to Strata To Be Sealed Off). 

(C) Reporting of top of cement. Calculated or measured 
top of cement shall be indicated on the appropriate completion form 
required by §3.16 of this title. 

(D) Isolation of gas/oil contact zones. The position of 
the gas-oil contact shall be determined by coring, electric log, or test-
ing. The producing string shall be landed and cemented below the 
gas-oil contact, or set completely through and perforated in the oil-sat-
urated portion of the reservoir below the gas-oil contact. 

(4) Tubing requirements for land wells and bay wells. 

(A) Tubing requirements for oil wells. All flowing oil 
wells shall be equipped with and produced through tubing. When tub-
ing is run inside casing in any flowing oil well, the bottom of the tub-
ing shall be at a point not higher than 100 feet (vertical depth) above 
the top of the producing interval nor more than 50 feet (vertical depth) 
above the top of the liner, if a liner is used, or 100 feet (vertical depth) 
above the kickoff point in a deviated or horizontal well. In a multi-
ple zone structure, however, when an operator elects to equip a well in 
such a manner that small through-the-tubing type tools may be used to 
perforate, complete, plug back, or recomplete without the necessity of 
removing the installed tubing, the bottom of the tubing may be set at a 
distance up to, but not exceeding, 1,000 feet (vertical depth) above the 
top of the perforated or open-hole interval actually open for production 
into the wellbore. 

(B) Alternate tubing requirements. Alternate programs 
requesting a temporary exception pursuant to subsection (d) of this sec-
tion to omit tubing from a flowing oil well may be authorized on an 
individual well basis by the appropriate district director. The district 
director shall deny the request if the operator has not demonstrated that 
the alternative tubing plan will achieve the intent as described in sub-
section (a)(1) of this section. If the proposal is rejected, the operator 
may request a review by the director of field operations. If the proposal 
is not approved administratively, the operator may request a hearing. 
An operator shall obtain approval of any alternative program before 
commencing operations. 

(c) Casing, cementing, drilling, and completion requirements 
for offshore wells. 

(1) Casing. An offshore well shall be cased with at least 
three strings of pipe, in addition to such drive pipe as the operator may 
desire, which shall be set in accordance with the following program. 

(A) Conductor casing. A string of new pipe, or recon-
ditioned pipe with substantially the same characteristics as new pipe, 
shall be set and cemented at a depth of not less than 300 feet TVD (true 
vertical depth) nor more than 800 feet TVD below the mud line. Suf-
ficient cement shall be used to fill the annular space back of the pipe 
to the mud line; however, cement may be washed out or displaced to 
a maximum depth of 50 feet below the mud line to facilitate pipe re-
moval on abandonment. Casing shall be set and cemented in all cases 
prior to penetration of known shallow oil and gas formations, or upon 
encountering such formations. 

(B) Surface casing. All surface casing shall be a string 
of new pipe with a mill test of at least 1,100 pounds per square inch 
(psi) or reconditioned pipe that has been tested to an equal pressure. 
Sufficient cement shall be used to fill the annular space behind the pipe 
to the mud line; however, cement may be washed out or displaced to a 
maximum depth of 50 feet below the mud line to facilitate pipe removal 
on abandonment. Surface casing shall be set and cemented in all cases 
prior to penetration of known shallow oil and gas formations, or upon 
encountering such formations. In all cases, surface casing shall be set 
prior to drilling below 3,500 feet TVD. Minimum depths for surface 
casing are as follows. 

(i) Surface Casing Depth Table. 
Figure: 16 TAC §3.13(c)(1)(B)(i) 

(ii) Surface Casing test. 

(I) Cement shall be allowed to stand under pres-
sure for a minimum of eight hours before drilling plug or initiating tests. 
Casing shall be tested by pump pressure to at least 1,000 psi. If, at the 
end of 30 minutes, the pressure shows a drop of 100 psi or more, the 
casing shall be condemned until the leak is corrected. A pressure test 
demonstrating a drop of less than 100 psi after 30 minutes constitutes 
confirmation that the condition has been corrected. 

(II) After drillout, if the surface casing is ex-
posed to more than 360 rotating hours, the operator shall verify the 
integrity of the casing using a casing evaluation tool, a mechanical 
integrity test, or an equivalent Commission-approved alternate casing 
evaluation methodology, unless otherwise approved by the district 
director. 

(III) If a mechanical integrity test of the surface 
casing is conducted, the appropriate district office shall be notified a 
minimum of eight (8) hours before the test is conducted. The opera-
tor shall use a chart of acceptable range (20% - 80% of full scale) or 
an electronic equivalent approved by the district director, and the sur-
face casing shall be tested at a minimum test pressure of 0.5 psi per 
foot multiplied by the true vertical depth of the surface casing up to a 
maximum of 1,500 psi for a minimum of 30 minutes. A pressure test 
demonstrating less than a 10% drop in pressure after 30 minutes con-
stitutes confirmation of an acceptable pressure test. The operator shall 
notify the appropriate district office within 24 hours of a failed test. 
Operations may not re-commence until the district director approves a 
remediation plan and the operator implements the approved plan, and 
the operator successfully re-tests the surface casing. 

(C) Production casing or oil string. 

(i) The production casing or oil string shall be new 
or reconditioned pipe with a mill test of at least 2,000 psi that has been 
tested to an equal pressure. 

(ii) After cementing, the production casing shall be 
tested by pump pressure to at least 1,500 psi. If, at the end of 30 min-
utes, the pressure shows a drop of 150 psi or more, the casing shall 
be condemned. After corrective operations, the casing shall again be 
tested in the same manner. 

(iii) Cementing of the production casing shall be by 
the pump and plug method. Sufficient cement shall be used to fill the 
calculated annular space above the shoe to isolate any productive zones, 
potential flow zones, or zones with corrosive formation fluids and to a 
depth that isolates abnormal pressure from normal pressure (0.465 psi 
per vertical foot of gradient). A float collar or other means to stop 
the cement plug shall be inserted in the casing string above the shoe. 
Cement shall be allowed to stand under pressure for a minimum of eight 
hours before drilling the plug or initiating tests. 
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(2) Operators shall comply with the well control require-
ments of subsection (a)(6) of this section. 

(d) Exceptions or alternate programs. The director may ad-
ministratively grant an exception or approve an alternate casing/tubing 
program required by this section provided that the alternate casing/tub-
ing program will achieve the intent of the rule as described in subsec-
tion (a)(1) of this section and the following requirements are met: 

(1) The request for an exception or alternate casing/tubing 
program shall be accompanied by the fee required by §3.78(b)(5) of 
this title (relating to Fees and Financial Security Requirements). 

(2) An administrative exception for tubing shall not exceed 
a period of 180 days. A request for an exception for tubing beyond 180 
days shall require a Commission order. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 24, 2013. 
TRD-201302138 
Cristina Martinez Self 
Rules Attorney, Office of General Counsel 
Railroad Commission of Texas 
Effective date: January 1, 2014 
Proposal publication date: February 15, 2013 
For further information, please call: (512) 475-1295 

♦ ♦ ♦ 

PART 2. PUBLIC UTILITY 
COMMISSION OF TEXAS 

CHAPTER 25. SUBSTANTIVE RULES 
APPLICABLE TO ELECTRIC SERVICE 
PROVIDERS 
SUBCHAPTER G. SUBMETERING 
16 TAC §25.142 
The Public Utility Commission of Texas (commission) adopts an 
amendment to §25.142, relating to Submetering for Apartments, 
Condominiums, and Mobile Home Parks without changes to the 
proposed text as published in the March 15, 2013, issue of the 
Texas Register (38 TexReg 1759). The amendment corrects 
the cross-reference to the Texas Utilities Code in the rule. This 
amendment is adopted under Project Number 40801. 

A public hearing was not held on the amendment. 

The commission received no comments on the proposed 
amendment. 

The amendment is adopted under the Public Utility Regulatory 
Act, Texas Utilities Code Annotated §14.002 (Vernon 2007 and 
Supp. 2012) (PURA), which provides the commission with the 
authority to make and enforce rules reasonably required in the 
exercise of its powers and jurisdiction. 

Cross Reference to Statutes: Public Utility Regulatory Act 
§14.002. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 21, 2013. 
TRD-201302017 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Effective date: June 10, 2013 
Proposal publication date: March 15, 2013 
For further information, please call: (512) 936-7223 

♦ ♦ ♦ 

SUBCHAPTER J. COSTS, RATES AND 
TARIFFS 
DIVISION 1. RETAIL RATES 
The Public Utility Commission of Texas (commission) adopts 
the repeal of §25.238, relating to Power Cost Recovery Factors 
(PCRF), and new §25.238, relating to Purchased Power Capac-
ity Cost Recovery Factor (PCRF). New §25.238 is adopted with 
changes to the proposed text as published in the November 30, 
2012, issue of the Texas Register (37 TexReg 9421) and will be 
republished. The repeal of §25.238 is adopted without changes 
and will not be republished. 

The new rule provides a mechanism, outside of a base-rate pro-
ceeding, by which an electric utility may seek to timely recover 
certain reasonable and necessary purchased power capacity 
costs incurred in the course of providing reliable electric service 
to ratepayers. The rule enables a utility to apply to establish 
a PCRF rider with the requirement that it be adjusted once a 
year to reflect appropriate costs, changes in demand, over-
and under-recoveries, and changes in revenues resulting from 
load growth. The rule provides for the reconciliation of costs 
recovered through a PCRF at least once every three years, 
in conjunction with a fuel reconciliation proceeding. The rule 
also provides a process wherein a utility may seek commission 
review of an arrangement for the purchase of power capacity, 
including purchases from affiliates of the utility, prior to the utility 
seeking recovery of the associated capacity expenses in a 
PCRF proceeding. The new rule increases regulatory certainty, 
reduces regulatory lag, and balances the occasionally disparate 
interests of the affected parties. 

The commission received initial comments on the proposed 
rule from cities in Entergy Texas Inc.'s service area: Anahuac, 
Bridge City, Conroe, Groves, Houston, Huntsville, Montgomery, 
Navasota, Nederland, Orange, Pine Forest, Pinehurst, Port 
Arthur, Port Neches, Silsbee, Sour Lake, Vidor, and West 
Orange (collectively Cities); El Paso Electric Company (EPE); 
Entergy Texas, Inc. (ETI); Office of Public Utility Council 
(OPUC); Sharyland Utilities, L.P. (Sharyland); Southwestern 
Electric Power Company (SWEPCO); Southwestern Public 
Service Company (SPS); the State of Texas's agencies and 
institutions of higher learning (State Agencies); and Texas 
Industrial Electric Consumers (TIEC). 

In addition to comments on the proposed rule, the commission 
received comments in response to the following preamble ques-
tions: 

1. Should the proposed rule allow for the inclusion of the cost 
of firm energy purchases from unaffiliated entities along with the 
cost of purchased power capacity for recovery via the PCRF? 
If so, should subsection (i) of the proposed rule be amended to 
require crediting of off-system firm energy sales? 
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2. Should the proposed rule address purchases from a qualifying 
facility under the Public Utility Regulatory Policies Act? If so, 
how? 

3. Should a process be established wherein a utility may seek 
commission review of a utility's purchase of power capacity or 
firm energy from an affiliate so that the utility may thereafter seek 
to include the costs of such a commission-approved purchase in 
its purchased power capacity cost recovery rider? 

4. If the commission establishes the review process described in 
question 3, should such a process be available for both bilateral, 
wholesale market purchases as well as purchases made pur-
suant to a tariff of a Regional Transmission Organization and/or 
Independent System Operator (RTO/ISO)? 

5. If the commission establishes the review process described 
in question 3, should it limit the frequency of such reviews in 
order to limit the intervenor and commission resources devoted 
to such reviews? 

Preamble question one: 

A majority of the parties, including Cities, EPE, ETI, OPUC, 
SWEPCO, and TIEC, stated they do not believe it is necessary 
to include the cost of firm energy purchases in the proposed 
rule, as firm energy costs are recoverable through a utility's 
fuel rider. EPE stated that firm energy purchases are energy 
and not capacity purchases, and therefore should be recovered 
as energy costs and not capacity costs. OPUC noted that 
energy purchases are already eligible for recovery through the 
fuel factor, which is adjusted regularly. TIEC stated that the 
commission should avoid creating another avenue for recovery 
of the same costs, which could further complicate the regulatory 
framework and lead to unintended consequences. However, 
SPS commented that the cost of firm energy purchases from 
unaffiliated entities along with the cost of purchased power 
capacity should be included for recovery via the PCRF. 

SWEPCO stated that firm and non-firm energy purchases sched-
uled to meet hourly energy requirements of the utility are distinct 
and separate from the contracted capacity purchases made to 
meet a utility's annual planning reserve requirements. SWEPCO 
stated that energy purchases are comparable to the output of 
the utility's electric generating plants, because fuel costs used 
to generate energy from the utility's plants are reviewed through 
the fuel reconciliation process, making it logical to address the 
firm and non-firm energy purchases through the same process. 
SWEPCO stated that what primarily differentiates a firm versus 
non-firm purchase is the seller's obligation to deliver energy, the 
seller's flexibility to curtail transactions due to changes in the 
market prices or generation resource availability, and the buyer's 
obligation to carry operating reserves to back up non-firm pur-
chases in the event the transaction is curtailed by the seller. 

SWEPCO stated that, once scheduled, energy from both firm 
and non-firm purchases have a similar impact on how the util-
ity's own resources are dispatched. SWEPCO stated that, from 
a cost recovery standpoint, capacity costs are allocated to the 
customer classes on a demand ratio basis whereas both firm 
and non-firm energy purchases are allocated based on energy 
consumption, and it would therefore not make sense to combine 
the cost of firm energy purchases with capacity purchases. 

EPE and ETI stated that if the commission determines that a 
portion of the cost of a firm energy purchase is capacity and im-
putes a capacity component to the purchase, the utility should be 
allowed to include that portion in the PCRF; otherwise, the im-

puted capacity associated with the firm energy purchase would 
be caught between requirements for eligible fuel costs, which ex-
clude capacity costs per P.U.C. Substantive Rule §25.236(a)(4), 
and the PCRF, which is for capacity costs only. In reply com-
ments, OPUC stated that it agreed with this proposal should the 
commission determine that a particular firm energy purchase in-
cludes a capacity component. 

TIEC stated in reply comments that, although block purchases of 
power are often priced on a per-kilowatt-hour (kWh) charge, they 
are in fact capacity purchases with an implicit demand charge, 
or margin, included in the energy price, and that the commis-
sion has previously determined that such imputed capacity is 
not recoverable as eligible fuel expense absent a special cir-
cumstance exception. TIEC agreed that these imputed capacity 
costs should not be eligible for recovery through the fuel factor, 
and the commission should avoid creating any such implication 
in this rulemaking. TIEC stated that, if imputed capacity costs are 
included in the proposed PCRF rule, it is critical that the PCRF 
also credit any of the utility's similar block power sales against 
the recoverable capacity costs to ensure that the resulting rates 
are balanced and do not result in over-recovery. 

Parties including EPE, ETI, and SPS discussed the treatment of 
revenues from firm energy sales should the commission impute 
a capacity component. EPE stated that whether or not revenues 
from firm energy sales are considered the sale of capacity, the 
revenues will be fully accounted for in a fuel reconciliation pro-
ceeding because they will be used to offset fuel costs or deter-
mine the appropriate margin to credit. EPE noted that if firm 
energy sales included in the PCRF are a credit against capacity 
costs, there would first have to be a determination of the capac-
ity component of each such firm energy sale so that the revenue 
could be divided between a credit against the capacity costs in 
the PCRF process and a credit in the fuel reconciliation. EPE 
opined that this seems to be an unnecessary burden when the 
revenue would be treated the same whether used to offset ca-
pacity or fuel or used to determine capacity sale margin or energy 
sale margin. ETI responded that it would not be necessary to in-
clude firm energy sales by a utility as a credit as they are already 
accounted for in the fuel reconciliation. SPS recommended cred-
iting off-system firm energy sales in the PCRF reconciliation pro-
ceeding to better account for the overall recoveries and costs. 

Commission response 

The commission appreciates the comments of the parties. The 
commission agrees with the comments of Cities, EPE, ETI, 
OPUC, SWEPCO, and TIEC that it is not appropriate to provide 
for the recovery of firm energy purchases in this rule. Firm 
energy costs are already eligible for recovery through an electric 
utility's fuel rider, and the commission declines to create another 
avenue for recovery of the same costs. The commission further 
declines to address in this rule the imputation of a capacity 
component to firm energy purchases. Addressing imputed 
capacity purchases in this rule would introduce an unnecessary 
level of complexity and could lead to unintended consequences. 
The commission also agrees that costs recoverable under the 
fuel rules should not be included in the PCRF, and has added 
subsection (c)(3)(C) accordingly. 

Preamble question two: 

Cities, EPE, ETI, SWEPCO, and TIEC stated they did not believe 
a special provision was needed to address purchases from a 
qualifying facility (QF) if the proposed rule is adopted. 
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EPE and ETI asserted that under the language of the pro-
posed rule, the cost of capacity purchases from QFs could 
be included in the same manner as any other non-affiliate 
capacity purchases, and that P.U.C. Substantive Rule §25.242 
already addresses purchases from QFs under the Public Utility 
Regulatory Policies Act of 1978. 

SWEPCO stated that the purchase of capacity from QFs does 
not seem to merit treatment any different from other purchases 
of capacity. SWEPCO noted that a 2008 Federal Energy Reg-
ulatory Commission (FERC) Order terminated the requirement 
that SWEPCO enter into a new purchase obligation or contract 
with qualifying facilities that have net capacity in excess of 20 
megawatts (MW). SWEPCO stated that, accordingly, it amended 
its QF tariff schedule in Docket Number 35656 to close it to new 
purchases or contracts with QFs with net capacity in excess of 
20 MW. SWEPCO stated that, for customers with net capacity of 
20 MW and less, the applicable QF tariff defines the process for 
a monthly reconciliation of any non-firm energy purchases from 
a QF customer. SWEPCO noted that those energy costs are 
then recovered as a component of the fuel reconciliation. 

SPS commented that the proposed rule should treat the recovery 
of capacity costs related to QF purchases in a manner similar to 
the rule's treatment of capacity costs incurred from other non-
affiliate power purchase agreements. 

Commission response 

The commission agrees with the comments of Cities, EPE, ETI, 
SWEPCO, and TIEC that no special provision in the rule ad-
dressing capacity purchases from QFs is necessary. Excepting 
any costs recovered under the fuel rules, a utility may seek to 
recover the reasonable and necessary expenses of purchases 
of capacity from qualifying facilities in the same manner as any 
other non-affiliate capacity purchase. 

Preamble question three: 

Cities, OPUC, State Agencies, and TIEC generally opposed in-
clusion of purchases of capacity from an affiliate in a PCRF. 

State Agencies stated that the appropriate forum for reviewing 
affiliate purchased power and capacity contracts is in a rate case 
rather than a PCRF proceeding, when a complete picture of the 
costs and revenues can be fully reviewed through established 
discovery and hearing. State Agencies argued that a broader 
expansion of the PCRF in a manner that would trump the existing 
rate case process for considering capacity contracts would run 
counter to the Public Utility Regulatory Act (PURA). State Agen-
cies also commented that adding yet another review process to 
supplement the existing rate case process consumes commis-
sion and intervenor resources and unnecessarily drives up rate 
case expenses. 

OPUC commented that the cost of power capacity or firm en-
ergy purchases from affiliates should not be eligible for recovery 
through the PCRF because the heightened standard governing 
affiliate transactions does not lend itself to extraordinary forms 
of relief, especially when the express goal of the PCRF is expe-
dited processing. OPUC asserted that the commission order in 
ETI's most recent base-rate case speaks to the affiliate relation-
ship and heightened affiliate standard. 

Cities and OPUC argued that including the utility's purchases 
from affiliates would necessitate more time than what is con-
templated under the proposed rule for processing a PCRF appli-
cation in what is intended to be a streamlined process. OPUC 
stated that review of such transactions is not well-suited to an 

abbreviated proceeding such as a PCRF application, particularly 
not a shortened 90-day schedule as proposed by SWEPCO in 
its comments. OPUC acknowledged that, while a process could 
be crafted for the review of affiliate contracts, the administrative 
burden imposed on the commission and other parties would be 
significant, particularly when the base-rate process already ex-
ists through which recovery of such costs can be accomplished. 
OPUC asserted that the proposed rule strikes a balance between 
stakeholders' interests, one key element of which is the type of 
costs allowed for recovery through a PCRF. OPUC stated that if 
utilities are to be given a rate mechanism that allows for expe-
dited recovery of capacity costs, which many stakeholders op-
pose, the costs eligible for recovery should, at a minimum, be re-
stricted to capacity purchased from an unaffiliated utility. OPUC 
stated that the PCRF is an exceptional form of relief and should 
therefore be narrowly tailored to accomplish its stated purpose. 

ETI, SPS, and SWEPCO generally supported the establishment 
of such a process wherein a utility may seek commission review 
of a utility's purchase of capacity from an affiliate so that the util-
ity may thereafter seek to include the costs of such a commis-
sion-approved purchase in a PCRF. ETI, SPS, and SWEPCO 
stated that the exclusion of purchases of capacity from an af-
filiate will incentivize the utility against making such purchases, 
even though they may be the most cost-effective option. 

TIEC stated in reply comments that ETI and SWEPCO make 
the disingenuous argument that allowing only non-affiliate con-
tracts to be included in the proposed PCRF rule will bias capac-
ity purchasing decisions. TIEC commented that utilities have a 
duty to make the most cost-effective capacity decisions for their 
ratepayers under the requirement that investments be reason-
able and prudent, and operating expenses be reasonable and 
necessary. TIEC stated that to the extent that utilities allow such 
a bias to occur as a result of disparate ratemaking treatment, 
this is a general problem with any rule that examines only a sub-
set of costs and is an argument against piecemeal ratemaking 
in general. TIEC further commented that, unless the rule is ex-
panded to examine all capacity-related costs simultaneously, in-
cluding installed generation capacity costs, it should be limited 
to non-affiliate purchases. 

Cities noted in its reply comments that, in the past, ETI has based 
its requests to implement a capacity rulemaking on the claim 
that purchased power capacity costs are volatile. Cities stated 
that ETI's witnesses conceded in Docket Number 39896 that 
the vast majority of ETI's purchased power capacity costs are 
paid to affiliates through the Entergy System Agreement (ESA). 
Cities asserted that ETI's purchases are not market-driven, but 
are cost-based and subject to the control of the Entergy System 
Operating Committee, in which ETI representatives participate 
and vote. 

SPS stated that the determination of whether the capacity pur-
chased from an affiliate is just and reasonable should be made 
on a case-by-case basis and in conformity with other applicable 
commission rules and regulations such as PURA §36.058. SPS 
and SWEPCO stated that, if the utility presents evidence that the 
heightened standard for affiliate transactions is met, such pur-
chases should be treated no differently than other purchases of 
capacity. SWEPCO stated that, to the extent capacity is pur-
chased from an affiliate under a FERC-approved agreement, 
the commission should find that the affiliate standard has been 
met and allow inclusion of such purchases in the PCRF rider. 
SWEPCO stated that if capacity from the affiliate is purchased 
through a competitive solicitation process in which third parties 
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are also bidding, and an independent monitor reviews bid solic-
itation and selection process, and that purchase meets the affil-
iate standards, then the commission should allow for the inclu-
sion of such purchases in the PCRF as well. 

ETI stated that, for the PCRF to work effectively, the rule should 
allow some means by which a utility can include all purchased 
power costs, including those costs attributable to an affiliate. ETI 
also commented that an important element of this rule should be 
to establish a process by which a utility and a seller of power may 
at any time, and irrespective of whether the utility has a PCRF, 
obtain a contemporaneous commission review of a purchased 
power contract, regardless of whether or not the contracting par-
ties are affiliates. ETI proposed a provision setting forth such 
a process. ETI's proposed provision further stated that if the 
commission issues an order approving a purchased power con-
tract, in any subsequent reconciliation or rate proceeding, the 
terms, conditions, and price shall be considered reasonable and 
necessary and shall not be subject to further review. ETI stated 
that providing for an approval process at the time a contract is 
entered would minimize risk of recovery and foster competition 
in the wholesale market. ETI stated that because the commis-
sion will have to make a determination at some time regarding 
the reasonableness of a purchase power arrangement, allow-
ing it to be contemporaneously reviewed does not place any 
additional burden on the commission. ETI commented that the 
scope of review would be the same because all of the information 
that should be used for evaluating the purchased power contract 
would be available at the time it is entered. ETI further noted that 
the existing §25.238, subject to repeal in this project, provides a 
process for approval by the commission of a purchased power 
contract between an investor-owned distribution utility and an 
unregulated seller of power. ETI stated this decades-old process 
should be carried forward, but no longer be limited to just distri-
bution utilities. ETI provided language for a proposed new sub-
section (k) and stated the proposed new subsection is worded so 
as to avoid arguments that, by adopting this specific provision, 
the commission has restricted itself from entertaining requests 
for approval of contracts outside of the context of the PCRF rule. 

EPE and SWEPCO provided reply comments that supported 
ETI's proposal to add a subsection to the proposed rule that 
would allow a utility to voluntarily submit any purchased power 
agreement for prudence review. EPE and SWEPCO each com-
mented that ETI's proposal reduces the uncertainty or regula-
tory risk associated with prudence reviews of purchased power 
agreements in rate cases or fuel reconciliations that are con-
ducted years after an agreement has been entered. SWEPCO 
stated that a review at the time an agreement is entered would 
avoid the temptation to evaluate it using hindsight. SWEPCO 
further commented that ETI's proposed provision could also pro-
vide a mechanism for including affiliate purchases in the PCRF. 

Cities and TIEC replied in opposition to ETI's proposal to estab-
lish a new pre-approval process for any purchased power capac-
ity contract. TIEC stated that the process in the existing PCRF 
rule is explicitly limited to "distribution utilities," a term that does 
not include bundled utilities. TIEC commented that for bundled 
utilities, the prudence and reasonableness of a purchased power 
agreement cannot be effectively reviewed in isolation. TIEC 
stated that this review should remain in base-rate proceedings 
where all the necessary information is readily available. TIEC 
also commented that the type of pre-approval process ETI pro-
poses would further disperse utility rate review into numerous 
unnecessary and inefficient proceedings, making it more difficult 
for customer groups to effectively participate and increasing the 

administrative burden on the commission. TIEC further stated 
that because ETI's proposal for contract pre-approval was not 
a part of the rule, the proposal is outside the scope of this rule-
making and would likely require a new rule to be published with 
a new opportunity for comments. 

Cities commented that ETI requests the commission to issue 
an advisory opinion on the reasonableness of a utility's capac-
ity contracts and then preclude any further review of the utility's 
costs incurred under such a contract. Cities stated that preclud-
ing further review of the contracts could potentially permit a util-
ity to maintain capacity costs that have become inefficient and 
non-cost effective. Cities asserted that ETI's proposed process 
is unnecessary and would only serve to increase the number and 
frequency of regulatory proceedings. 

Commission response 

The commission declines to adopt a blanket exclusion from 
PCRF recovery for capacity purchases from an affiliate because 
doing so would introduce a regulatory bias that may discourage 
the acquisition of the most cost-effective capacity purchases to 
the detriment of ratepayers. 

The commission agrees with the comments that adoption of an 
ex-ante review process will reduce regulatory uncertainty and 
allow for more timely review of purchases of capacity. The com-
mission also agrees with the comments of OPUC that such a 
pre-approval process is not well-suited as part of a routine PCRF 
application. Therefore, the commission modifies the rule to es-
tablish a process through which a utility may voluntarily seek 
commission review of an arrangement for a utility's purchase of 
power capacity. In recognition of the heightened standards of 
review applicable to an electric utility's payments to an affiliate, 
for purchases of capacity from an affiliate, such commission re-
view and pre-approval is required before the utility may seek to 
include in the utility's PCRF the capacity costs related to the pur-
chase. 

The commission does not adopt ETI's proposal that once a pur-
chased power contract has been approved by the commission, 
the reasonableness and necessity of costs arising from the con-
tract shall not be subject to further review in any subsequent 
reconciliation or rate proceeding. Such a provision would in 
essence absolve a utility from ever-after prudently managing the 
costs associated with an approved purchased power contract. 
Rather, the pre-approval process adopted by the commission is 
intended to provide a utility with an opportunity to seek commis-
sion review of an arrangement for the purchase of capacity within 
a period of time that is reasonably contemporaneous with the ex-
ecution of the contract. If granted, commission approval of such 
an arrangement provides more regulatory certainty regarding the 
prudence of entering into such a contract, without constituting a 
blank check for any and all future costs related to the arrange-
ment. 

The commission declines to adopt the suggestion by SWEPCO 
that capacity purchases from affiliates should be deemed to have 
met the affiliate standard under PURA if such purchases were 
made pursuant to a FERC-approved tariff. Rather, a pre-ap-
proval process is expected to give the commission sufficient time 
and an evidentiary record upon which to make the statutorily re-
quired findings regarding an affiliate transaction, while still en-
abling the utility to later recover its approved capacity expenses 
in the more streamlined PCRF mechanism. 

Consistent with the above response, subsections (c)(3)(A), (d), 
and (h)(1) of the rule have been modified accordingly. 
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Preamble question four: 

ETI, SPS, and SWEPCO generally supported such a process 
for bilateral, wholesale market purchases as well as purchases 
made pursuant to an RTO/ISO tariff. ETI and SWEPCO stated 
that there was no reason to exclude such potentially beneficial 
purchases. SWEPCO stated that, if a review process is es-
tablished, the commission will have an opportunity to consider 
whether such a purchase is reasonable, regardless of the type of 
purchase. SWEPCO stated that the rule should be clear that the 
RTO charges to be included in the PCRF are only those charges 
attributable to the installed capacity like markets administered 
by the RTO. SWEPCO noted that the Southwest Power Pool 
(SPP) does not administer such capacity markets at this time, so 
it does not anticipate any SPP RTO related costs in the recov-
ery requests through the PCRF. SWEPCO stated that the PCRF 
should not include recovery of charges attributable to day-ahead 
and real-time market functions, even if those charges may ap-
pear to be distributed on a MW basis, because such expenses 
are already and more properly included in the fuel clause. SPS 
stated it could support including these types of purchases to the 
extent such approvals from the commission do not conflict with 
FERC approved rates and cause cost trapping. 

Cities, OPUC, and TIEC opposed the inclusion of affiliate pur-
chases in a PCRF. Cities stated that Texas customers should 
not be required to guarantee the profits and costs of affiliates no 
matter what entity approves the contract or tariff. TIEC stated 
that it opposes this process in general, and does not believe that 
it should be made available for bilateral, wholesale market pur-
chases or purchases made pursuant to an RTO/ISO tariff. 

Commission response 

The commission agrees with ETI, SPS, and SWEPCO that a 
broad exclusion of purchases made via an RTO or an ISO is with-
out merit. The commission further agrees with SWEPCO that 
RTO/ISO purchases made in day-ahead or real-time markets are 
not properly considered capacity purchases, and therefore that 
such purchases should be explicitly precluded from recovery un-
der the rule. For the reasons discussed previously, the commis-
sion declines to adopt the recommendation of Cities, OPUC, and 
TIEC that affiliate purchases should be excluded from the PCRF. 
The commission instead adopts the requirement for an ex-ante 
commission review and approval before inclusion of affiliate-re-
lated purchases in the PCRF is allowed, including for any affiliate 
purchases made under any FERC-approved or RTO/ISO tariffs. 
Subsection (c)(3)(D) has been added accordingly. 

Preamble question five: 

SWEPCO asserted that the frequency of reviews can be limited 
by allowing the utility to seek exemption from review in certain 
circumstances. SWEPCO stated that once the commission re-
views a FERC-approved agreement, and allows the utility to in-
clude the costs in the PCRF, the review should not be neces-
sary for any further purchases under the same agreement. Sim-
ilarly, SPS stated that once a purchase is approved by the com-
mission for PCRF recovery, no further reviews of that purchase 
should be necessary. SWEPCO stated that the utility should be 
exempt from further reviews when a utility's competitive bidding 
process is reviewed by the commission and affiliate purchases 
from the Request for Proposal (RFP) process is permitted under 
the PCRF and it follows a similar RFP process. 

SPS stated that limiting reviews would be appropriate to con-
serve intervenor and commission resources. SPS suggested 
that, to the extent a utility enters into future affiliate capacity pur-

chases through a procurement process that the commission has 
previously found reasonable, the commission could establish a 
streamlined process for future applications and approvals. 

ETI responded that, whether in a PCRF reconciliation or a 
rate proceeding, the commission evaluates an affiliate pur-
chased power arrangement at the time it is entered or later, the 
commission will nonetheless have to make a determination of 
reasonableness, and that allowing for a review does not place 
any additional burden on the commission. 

State Agencies and TIEC asserted that resources are best pre-
served by continuing to review capacity purchases in a base-rate 
case. TIEC stated that if the commission considers creating a 
new process for reviewing purchased power contracts outside 
of a base-rate case, it would support a limit on the number of re-
views a utility can seek without filing a full base-rate case to en-
sure that utilities' rates are still comprehensively examined and 
adjusted on a regular basis. 

Commission response 

The commission declines to adopt SWEPCO's and SPS's 
recommendation that exempts from review certain affiliate pur-
chases, as doing so is inappropriate given the higher standard 
of review for recovery of affiliate transactions. The commission 
agrees with the comments of State Agencies and TIEC that 
limiting the number and frequency of pre-approval filings is 
warranted in order to conserve commission and intervenor 
resources. Accordingly, subsection (d)(5) of the rule is added 
to limit pre-approval requests to one request per year, with a 
maximum of three requests allowed between major base-rate 
proceedings for the utility. 

General Comments on the Proposed Rule 

Necessity of PCRF 

OPUC, State Agencies, Cities, and TIEC asserted that a PCRF 
is an unnecessary, extraordinary form of relief and that the cur-
rent system that allows a utility to recover capacity costs through 
base rates, a longstanding practice that naturally takes into ac-
count load growth and other offsetting costs, does not need to 
be changed. TIEC asserted that this process also ensures that 
overall rates are reasonable and that both utility and ratepayer 
interests are satisfied. State Agencies and Cities noted that most 
utilities in the state have been able to recover purchased capac-
ity costs within base rates. State Agencies asserted that the util-
ities' claim that the PCRF will provide "timely recovery" of costs 
implicitly suggests that base-rate recovery and the current rule 
do not already provide timely recovery purchased capacity costs 
under appropriate circumstances. Cities asserted that regula-
tory lag does not hinder timely recovery of costs. Cities noted 
that utilities must plan capacity purchases well in advance, giving 
ample time to file a base-rate case if warranted. TIEC noted that 
base-rate recovery of purchased power capacity costs leaves 
the decision of when and how to seek cost recovery to the utili-
ties, which are free to file a base-rate case when it is necessary. 

Several parties expressed concern that removing the recovery 
of purchased power capacity costs from base rates into a rider 
would also remove a utility's economic incentive to prudently 
manage costs between base-rate cases. State Agencies argued 
that direct cost recovery may be most needed when there is a 
lack of prudent cost management. Cities argued that regulatory 
lag incentivizes utilities to reduce costs and operate efficiently; 
rates are fixed in a base-rate case, and the utility can reduce 
costs to earn a profit. Cities argued that the base-rate recovery 
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mechanism is economic, just, and efficient in providing utilities 
an opportunity to recover just and reasonable purchased power 
capacity costs. 

TIEC stated that examining a single component of a utility's cost 
of service in isolation greatly increases the likelihood that over-
all rates will not be just and reasonable as required by PURA 
§36.051, because piecemeal ratemaking provides utilities an op-
portunity to selectively capture cost increases for certain items, 
while ignoring other potentially offsetting decreases. TIEC stated 
that this complexity creates serious problems for effective over-
sight and administration. TIEC argued that appropriate safe-
guards would require examining the costs and revenues of in-
stalled generation capacity, changes in retail load, and wholesale 
sales, which would save little in terms of economy and likely in-
crease the overall resources and time that commission staff and 
customers devote to utility rate requests. Cities noted that the 
base-rate recovery does not require constant oversight and con-
tinual regulation like a piecemeal recovery mechanism. 

TIEC stated that, given that installed and purchased capacity 
are substitutable from a customer perspective, allowing rate in-
creases for purchased power capacity without simultaneously 
examining changes to installed generation costs makes it nearly 
impossible for a PCRF to appropriately protect consumers. TIEC 
stated that, rather than addressing these issues, the utilities in-
stead seek to diminish oversight and reduce customer protection 
in the proposed rule. TIEC asserted that, at the very least, the 
requirements in the proposed rule to consider base-rate-related 
load growth, to limit the PCRF to actual, historical test year costs, 
and to credit customers for 100% of the margins from off-system 
capacity sales, should be retained. TIEC also stated that it does 
not believe the PCRF process will save commission or intervenor 
resources. 

The utilities supported a rider for recovery of purchased power 
capacity costs. ETI stated that it has not been able to recover 
its increasing purchased capacity costs through base rates, and 
therefore needs a workable PCRF. EPE, SPS, and SWEPCO 
stated that a PCRF that allows for timely recovery of purchased 
capacity costs can benefit utilities and customers by providing 
for a more administratively efficient means of cost recovery with-
out the cost, time, and regulatory lag typically associated with a 
base-rate proceeding. SPS argued that the PCRF advances the 
principles of cost causation and inter-generational equity and en-
sures that customers never pay more than actual costs incurred 
for purchased capacity. 

SPS stated that short term contracts less than a year can be 
an economically efficient means to balance interim needs or ex-
treme peaks associated with serving customers, which can result 
in cost savings for customers, but do not generally offer symmet-
rical benefits to a utility. SPS argued that, unless the new rule 
is approved, utilities will not be provided a similar opportunity to 
timely recover capacity costs. SPS stated that timely recovery of 
purchased capacity costs may decrease financing costs, thereby 
reducing overall customer costs, improving the utility's financial 
health, and ensuring its ability to make ongoing investments to 
improve the service quality for its customers. 

ETI, SPS, and SWEPCO asserted that purchased capacity costs 
are expenses, not investments, and that the utility earns no profit 
on them as they are passed through to ratepayers at cost, as 
is fuel. ETI and SPS stated that the utilities must bear the risk 
associated with purchased capacity costs, even as customers 
reap savings. ETI stated that it continues to earn unattractive 
returns due mostly to its inability to recover its capacity costs 

under purchased power contracts, and is harmed by expense, 
delay, and regulatory risk incident to recovering the costs. 

In reply comments, TIEC noted that utilities do not earn a return 
on any expenses, and there is no reason that purchased power 
capacity cost recovery should be treated differently from the way 
in which expenses are typically recovered. TIEC argued that, 
while the utility's rate of return is calculated on investments, the 
rate is set to compensate the utility for regulatory lag associated 
with both capital investments and expenses, and the idea that 
utilities are not compensated for the regulatory lag associated 
with expenses is simply false. 

Commission response 

Because of the vertically integrated utilities' increasing reliance 
on purchased power capacity and the problems that can arise 
under the traditional base-rate model, the commission concludes 
that adopting a rule providing for a purchased power capacity 
rider is reasonable. A well-tailored purchased power capacity 
rider ensures that utilities are able to timely recover purchased 
power capacity costs should they need access to new sources 
of capacity, and will also mitigate the possibility that the utilities 
will over-recover such costs or receive a windfall. 

The commission agrees with the comments of TIEC regarding 
the need for the rule to properly account for load growth and 
100% of the margins from off-system sales, and additionally con-
cludes that historical cost recovery and the inclusion in the rule of 
a small degree of regulatory lag strikes a reasonable balance be-
tween encouraging the utilities to remain prudent and cost-con-
scious in their purchases of capacity, while still allowing for more 
timely cost recovery than they would otherwise be able to at-
tain under the traditional base-rate case model. Additionally, in 
recognition of the difficulty of striking a reasonable balance be-
tween occasionally competing interests, the commission intends 
in two years to review the operation and parties' use of the rule to 
determine whether provisions of the rule should be reevaluated. 

Concerns Regarding Significant Over-Recovery 

TIEC argued that installed generation capacity costs must be 
concurrently reviewed with a PCRF, because purchased power 
capacity and installed generating capacity are substitutable. 
TIEC gave an example that, under the proposed rule, a utility 
could sell one of its generating plants, replace that installed 
capacity with purchased power, and then increase rates through 
the proposed PCRF to capture the entire purchased power 
cost increase without accounting for any profits or cost savings 
associated with the plant sale. TIEC argued that this type of 
meaningful review of installed generation outside of a base-rate 
proceeding would not only be extremely complicated and 
time-consuming, but is also prohibited by PURA §36.201 and 
§36.204, which do not permit rates to be adjusted for installed 
generating capacity outside of a base-rate case. TIEC stated 
that costs associated with purchased power capacity and in-
stalled capacity should therefore continue to be reviewed in a 
base-rate proceeding. 

The utilities generally recommended rejection of TIEC's argu-
ment on the grounds it was unrealistic. SPS responded that 
TIEC's example ignores the oversight of the commission and 
FERC over such transactions. SPS and SWEPCO stated that 
PURA §14.001 and §14.101 and P.U.C. Substantive Rule §25.74 
govern public utility transactions of more than $10 million involv-
ing a sale, transfer, or merger of assets, and a utility is not al-
lowed to sell, acquire, or lease a plant as an operating unit or 
system in the state unless the utility reports the transaction to 
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the commission at least one working day before the transaction 
closes. ETI and SWEPCO noted that there would be an abun-
dance of regulatory scrutiny over such a sale, and the commis-
sion would determine the reasonableness of such a transaction 
in a transparent process and could at that time consider how it 
should be accounted for in rates. SPS stated that if the com-
mission determines that the transaction is not in the public in-
terest, then the commission is required to take the effect of the 
transaction into consideration when setting the utility's rates and 
to disallow the adverse effect of the transaction on rates. SPS 
argued that TIEC's example assumes such a transaction would 
create a windfall, contrary to the public interest, and the commis-
sion and FERC would nonetheless approve such a transaction. 
SWEPCO argued that a utility is more likely to continue to invest 
in generation, noting that it, EPE, and SPS have all recently in-
vested in new generation facilities. 

Commission response 

With respect to TIEC's hypothetical example regarding the sale 
of a utility-owned generating plant and the subsequent replace-
ment of that capacity with purchased power capacity, the com-
mission agrees with the comments of the utilities that such a 
sale would be broadly reported and its attendant impacts on the 
purchased power capacity rider reviewed at such a time. With 
respect to TIEC's concern about the necessity of reviewing in-
stalled generation simultaneously with a purchased power ca-
pacity rider, the commission recognizes that the complexity of 
such a task would prevent the utilities and customers from cap-
turing the benefits of a streamlined PCRF process. Further, the 
inclusion in the rule of offsetting load growth revenues associ-
ated with installed capacity is intended to eliminate any over-re-
covery under the hypothetical situation described by TIEC. The 
commission also notes that the PCRF under the rule permits a 
utility to apply to establish a PCRF only if no more than two years 
have passed since the final order in a base-rate case, and that 
the PCRF will only recover purchased power capacity costs that 
are incurred in excess of costs recovered in base rates. The 
commission believes these safeguards for the PCRF should en-
sure that the utilities do not receive a windfall or over-recover 
production-related costs. 

Bias of Resource Decisions 

Cities and TIEC argued that providing more favorable rate treat-
ment for purchased capacity relative to installed capacity will ad-
versely bias resource decisions, encouraging utilities to choose 
purchased power capacity to meet customers' needs even if it is 
not the most cost-effective or prudent option. TIEC argued that 
utilities should make resource decisions based on efficiency and 
prudence, not on rate treatment that arbitrarily favors one deci-
sion over another. 

SPS stated that TIEC wrongly claims a utility would be encour-
aged to choose purchased power capacity to meet customers' 
needs even if it is not the most cost-effective or otherwise pru-
dent option. SPS asserted that if it determines that additional 
electric power supply resources are required to serve load, SPS 
will assess the magnitude of resource need, type, and compli-
ance with regulatory requirements. SPS stated that the type 
of resource that the SPS electric supply system needs is de-
termined through an evaluation of how different resource tech-
nologies integrate with SPS's existing electric supply to serve the 
overall system capacity and energy needs in a least-cost man-
ner. SPS stated further that any resource determination would 
be reviewed by the commission for prudence, and purchased 

capacity costs included in the PCRF would be subject to recon-
ciliation. 

Commission response 

While the commission understands the concern of the parties 
that a rider for purchased power capacity costs would bias re-
source decisions in favor of purchased power capacity, regard-
less of whether it is the most economic choice, the commission 
believes that the reasonableness and necessity review required 
as part of the ex-ante review process and the reconciliation of 
expenses under the rule will avoid such a result. Furthermore, 
the commission notes that costs arising from a purchase of ca-
pacity are operating expenses of the utility for which no return is 
earned by the utility. In contrast, a utility is guaranteed a reason-
able opportunity to earn a reasonable return on its investment 
in its own generation facility that is used and useful in providing 
electric service to the public. No change to the rule is necessary. 

Effect of PCRF on Base-Rate Case Settlement 

TIEC argued that a PCRF would eliminate black-box rate case 
settlements for capacity costs and increase the costs and re-
sources required to resolve rate cases. TIEC stated that pro-
duction capacity costs typically represent 40-60% of a utility's 
non-fuel costs, and therefore are a contested item in rate cases, 
and that this litigation has been avoided by black box settle-
ments. TIEC stated that, with a PCRF, a baseline or bench-
mark must be established to determine includable subsequent 
increases in a PCRF, and that this requirement would likely pre-
vent black box settlements relative to capacity costs, creating 
a major impediment to settling rate cases for bundled utilities. 
TIEC cited this as another example of how the proposed PCRF 
would likely increase the time and resources associated with util-
ity rate changes, rather than providing any additional efficiency. 

In reply comments, ETI responded that parties already routinely 
stipulate to a number to be used for AFUDC, which has not pre-
vented black box settlements. ETI and SPS asserted that there 
is no reason to believe that requiring parties to include an agree-
ment on numbers for the PCRF baseline would eliminate the 
possibility of a black box settlement. SPS stated that baseline 
values are currently established in settlements for transmission 
cost recovery factor (TCRF) and distribution cost recovery factor 
(DCRF) purposes and the need for such baseline PCRF values 
would not eliminate the ability of parties to agree to a black box 
settlement. 

Commission response 

The commission agrees with ETI and SPS that there is no evi-
dence that establishing baseline value components for a PCRF 
would significantly decrease the likelihood of a base-rate case 
settlement for bundled utilities. The commission notes that es-
tablishing in base-rate proceedings the baseline value compo-
nents for future TCRF applications does not seem to have greatly 
hindered parties' ability to arrive at black box settlements. 

Commission's Authority to Implement a PCRF 

In initial comments, State Agencies stated that PURA does not 
confer the commission with either express or implied authority to 
allow the recovery of capacity costs outside of base rates. State 
Agencies commented that the Texas Legislature (Legislature), 
by enacting PURA §39.455, provided a strictly limited incremen-
tal purchased capacity recovery mechanism that expires on the 
introduction of customer choice or on the implementation of rates 
resulting from a PURA Chapter 36 proceeding. State Agencies 
stated that, through PURA §39.455, the Legislature intended 
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that any such mechanism include an offset for load growth rev-
enues, recognized that PURA did not previously authorize such 
recovery, and by allowing the limited recovery to expire, the Leg-
islature demonstrated its intent not to allow such recovery past 
the expiration date. 

In reply comments, State Agencies stated that the proposed 
PCRF rule is arguably contrary to legislative intent. 

EPE, ETI, and SWEPCO replied that the commission has clear 
statutory authority to adopt a mechanism for the recovery of ca-
pacity costs outside of base rates. EPE and ETI stated that 
PURA §36.205 grants the commission clear authority and discre-
tion for crafting a process for the recovery of purchased power 
capacity costs. EPE argued that the commission's authority to 
implement a PCRF should be used to improve the model for 
purchased power capacity cost recovery. SWEPCO stated that 
PURA does allow for purchased generating capacity cost recov-
ery outside of a base-rate case, and the commission demon-
strated in the preamble to the Proposal for Publication that it has 
the authority to establish and enforce a rule specific to the recov-
ery of purchased power capacity cost. SWEPCO further com-
mented that the Legislature, in PURA §36.204, distinguished 
purchased power and empowered the commission to "use any 
appropriate method to provide for the adjustment of the cost of 
purchased electricity on terms determined by the commission." 

Commission response 

The commission agrees with the comments of EPE, ETI, and 
SWEPCO that it has the statutory authority to implement a pur-
chased power capacity cost rider. The new section is adopted 
pursuant to PURA provisions of broad applicability including 
PURA §36.058 which limits the commission's authority to allow 
the recovery of a payment made by an electric utility to an 
affiliate and states that such a payment may be included in 
charges to consumers if there is a mechanism for making the 
charges subject to refund pending the commission making 
statutorily-mandated findings regarding the payment; PURA 
§36.204 which grants the commission the authority to allow 
timely recovery of the reasonable costs of purchased power; 
and PURA §36.205 which permits the commission to use any 
appropriate method to provide for the adjustment of the cost of 
purchased electricity that has been accepted by a federal regu-
latory authority or approved after a hearing by the commission; 
PURA §36.206 which provides what may be included in a cost 
recovery factor established for the recovery of purchased power 
costs, including the cost the electric utility incurs in purchasing 
capacity and energy. The commission believes these provisions 
demonstrate that it has the authority to implement a PCRF. 
Furthermore, the commission notes that PURA §39.455, cited 
by State Agencies in its initial comments, was adopted by the 
79th Legislature as part of a bill of specific, limited applicability 
that included, for a designated period of time, limitations on a 
particular electric utility's ability to file a proceeding to change, 
alter, or revoke rates offered or charged by the utility. Taking into 
consideration the context of PURA §39.455's adoption, and the 
provision's placement in a subchapter of explicitly limited appli-
cability, the commission rejects State Agencies' interpretation. 

General Comments on the Proposed PCRF 

Though the non-utility parties contended that a PCRF rider is 
not necessary, contingent upon the commission adopting such a 
rider, they generally supported the proposed PCRF. State Agen-
cies stated that the proposed PCRF has been tailored to allow for 
extraordinary costs that may be incurred, where the utility must 

ensure reliability and cannot wait for its next base-rate case to re-
cover costs, and that the proposed rule attempts to contain any 
broad and open-ended cost recovery. Cities and State Agen-
cies stated that the rule appears to account for load growth and 
excludes affiliate purchases of capacity. Cities also stated that, 
while it opposed amending the current PCRF and replacing it 
with a purchased capacity rider for integrated utilities, the pro-
posed rule adequately avoids incentivizing third-party purchases 
of purchased power capacity compared to other more economic 
or beneficial alternatives and reflects changes in other produc-
tion costs. State Agencies also stated that limiting the PCRF 
to only third-party contracts is necessary and will avoid the ex-
tensive analysis that must otherwise be employed under PURA 
§36.058 for affiliate transactions. OPUC stated that while a rider 
for recovery of purchased capacity costs is unnecessary, it be-
lieved the proposed rule, with the modifications it recommended 
in its comments, would strike a good balance among stakeholder 
interests. TIEC stated that it appreciated the rule's effort to cap-
ture the effects of load growth on existing base-rate recovery, 
and appropriately crediting customers for changes in wholesale 
sales. 

EPE, SPS, and SWEPCO generally supported the objective of 
the PCRF rule. Though ETI supported the PCRF concept, it ar-
gued that, given the proposed rule's load growth adjustment, and 
the possibility that the utility may need those revenues for rea-
sons other than offsetting additional purchased power capacity 
costs, the PCRF may be detrimental to a utility's financial situa-
tion rather than simply being an efficient means for the recovery 
of incremental purchased power capacity costs. ETI also stated 
that the new PCRF rule would make a traditional rate case filing 
more likely and increase the risk of regulatory lag. 

Commission response 

The commission concludes that the rule, as adopted, provides 
for a reasonable balance between the interests and articulated 
concerns of the affected parties, allowing more timely and extra-
ordinary rate relief to utilities for purchased power capacity costs, 
while providing safeguards to prevent over-recovery of produc-
tion-related costs and to encourage cost-consciousness on the 
part of utilities when making capacity purchases. 

ETI-Specific Concerns 

Cities raised specific concerns about the effect of a PCRF on 
ETI. 

First, Cities commented that if the commission approves a piece-
meal rate recovery mechanism, ETI should be excluded because 
ETI's current position in the ESA and the uncertainty associated 
with ETI's exit from the ESA require that capacity costs remain 
in base rates. Cities stated that ETI has become heavily re-
liant on capacity received through the ESA at the same time that 
Entergy Arkansas and Entergy Mississippi have filed notices of 
withdrawal from the ESA. Cities argued that, as ETI plans for 
its future capacity needs, it should be required to adhere to the 
economic incentives provided by the base-rate recovery of ca-
pacity costs and not be influenced by any special cost treatment 
for purchased power capacity costs. Cities stated that because 
most of ETI's current purchased power capacity comes from affil-
iates, allowing a true-up of cost recovery would wrongfully allow 
guaranteed profits and cost recovery for affiliates of ETI. Cities 
further commented that the majority of ETI's purchase power ca-
pacity costs are non-volatile and are solely within the control of 
ETI and its affiliates. 
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Cities stated that, since joining the ESA in 1994, ETI has not 
built any generating facilities. Cities noted that ETI has acquired 
the right to the output of certain generating facilities through ESA 
purchase power capacity agreements. Cities stated that ETI has 
transferred the nominal ownership interest in all its nuclear gen-
eration as well as more than half its gas-fired generation to an-
other operating company in the ESA, so that currently ETI re-
lies on ESA purchase power capacity arrangements to repur-
chase the power and capacity from many of the very facilities 
it brought to the ESA in 1994. Cities asserted that ETI retains 
rights to a fixed level of capacity in those transferred facilities 
through a life-of-unit purchase power agreement (PPA), although 
ETI's contractual rights to these PPAs may be disputed by the 
Louisiana Public Service Commission. Cities stated that more 
than half the capacity of the two gas fired generating stations 
still owned by ETI is currently committed to another operating 
company through an ESA purchase power capacity agreement. 
Cities commented that these decisions regarding ETI's gener-
ating capacity should not be influenced by granting ETI special 
cost treatment for purchased capacity costs, but on the overall 
benefit for customers. 

Cities also commented that ETI's last three rate cases demon-
strate that the current regulatory system addresses changing 
purchased power capacity costs. Cities referred to ETI's 2009 
case in Docket Number 37744, in which ETI's initial case re-
quested $250 million in capacity costs through a rate rider mech-
anism, equal to over a third of the requested base-rate revenue 
requirement. In addition, Cities stated that ETI requested in re-
buttal an additional $20 million annually for purchased power 
capacity costs that would not become effective until May 2011. 
Cities stated that the proceeding was settled with a two-step in-
crease in base rates, the first of which was implemented on an 
interim basis in September 2010 and the second in May 2011, 
consistent with the addition of new capacity. Cities asserted that 
the current regulatory model is functional for ETI. Cities com-
mented that, because most of ETI's current purchased power 
capacity comes from affiliates, allowing a true-up of cost recov-
ery would wrongfully allow guaranteed profits and cost recovery 
for affiliates of ETI. Cities asserted that a majority of ETI's pur-
chase power capacity costs are non-volatile and are solely within 
the control of ETI and its affiliates. Cities stated that ETI's re-
cent base-rate case filings demonstrate that base-rate recovery 
is sufficiently timely to recover costs and that the current regula-
tory model is functioning as designed. Cities noted that in two of 
ETI's last three base-rate cases, test year purchased power ca-
pacity costs were adjusted for additions scheduled to occur in the 
rate year or thereafter. Cities stated that in ETI's last base-rate 
case in Docket Number 39896, ETI requested a rate increase 
for a plan to acquire additional megawatts of capacity after the 
test year. Cities stated that, in this case, intervenors showed 
that if the additional megawatts were priced below ETI's aver-
age cost of capacity, and were acquired to serve additional load, 
then ETI's average or per unit cost of capacity would actually 
decrease from test year levels, not increase. Cities commented 
that ETI would be purchasing more megawatts, but the projected 
purchases were less expensive than ETI's average cost of ca-
pacity, and ETI would be receiving more revenues from addi-
tional customers and demand that the incremental capacity was 
intended to serve. 

Cities stated that, given ETI's test year installed generation and 
capacity costs built into customers' rates for the test year load, 
customer load growth should result in ETI earning revenues that 

permit it to acquire additional installed generation, generation 
upgrades, or additional purchased power capacity. 

In reply comments, ETI argued that Cities did not explain the con-
nection between the PCRF and the uncertainties, or why the un-
certainties mitigate the harsh impacts of the current ratemaking 
model. ETI asserted that the uncertainties surrounding the con-
tinuation of the ESA provide a strong argument for ETI to have 
access to a PCRF. ETI argued that it will need more ratemak-
ing flexibility if the ESA terminates, so customers can receive 
the benefits of purchased power and the company can timely re-
cover the costs of that power. ETI argued that, in the absence 
of the ESA, ETI will be contracting, at least in the short term, for 
the same, if not a greater, amount of purchased capacity. 

In reply comments, ETI further stated that because there is 
typically no temporary excess capacity under the purchased 
power model, the incremental cost of capacity used to serve 
load growth does not always or typically fall below average 
embedded costs, as is the case with new utility-owned gener-
ation built with lumpy invested capital, but rather incremental 
capacity costs typically remain above embedded costs year 
in and year out. ETI stated that, meanwhile, in a rising cost 
environment, the utility needs load growth revenues to offset the 
rising costs of its administrative, operations, maintenance, and 
capital needs. ETI argued that, though it is possible for a utility 
that self-builds a new power plant to enjoy a period of declining 
capacity cost and possible short-term and limited increased 
earnings because of load growth, that result is very unlikely for a 
utility relying on purchased power capacity because load growth 
will necessarily have to be served by constructing a new power 
plant or obtaining a new purchased power agreement, neither of 
which is reflected in rates absent a PCRF or another rate case. 

ETI stated that, perhaps because of different markets, EPE, 
SPS, and SWEPCO are building power plants to meet their 
resource needs, and therefore do not have significant amounts 
of purchased capacity in base rates, unlike ETI. ETI asserted 
that the commission is aware of the build-out of the indepen-
dent generation in ETI's market and the resulting availability 
of reasonably priced purchased power. ETI stated that it has 
contracted for large amounts of such power, on which it does 
not earn a return, with fuel savings for customers and capacity 
costs that do not reflect lumpy, over-sized investments in power 
plants. ETI stated that, over the course of ETI's current fuel rec-
onciliation period, the expected fuel cost savings from two of its 
new purchased power contracts are estimated to be $78 million, 
more than the capacity costs of the contracts, but only a small 
portion of the capacity cost of one of these contracts is currently 
in ETI's rates. ETI stated that, in an effort to obtain earnings 
relief, it filed its most recent rate case, the result of which is that 
only a small portion of one purchased power contract went into 
rates because its other contracts were not in place throughout 
the test year. ETI stated that, while its customers benefit from 
the contracts, its earnings have been worse even after three 
recent rate cases in the past six years because the capacity 
costs of the contracts are not fully in rates. 

Commission response 

The commission concludes that a PCRF rider should be made 
available for all vertically integrated electric utilities. The com-
mission declines to adopt a provision that would specifically ex-
clude any particular electric utility from seeking to establish a 
PCRF. This rule is intended to be generally applicable; any elec-
tric utility may apply, in conformance with the provisions of the 
rule, to establish, adjust, or terminate a PCRF. The calculation of 
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the PCRF rates under the rule, in allowing for historical recovery 
of costs in excess of production-related base-rate revenues is 
expected to provide for more timely recovery of capacity costs, 
while preventing over-recovery of such costs, across a variety of 
possible outcomes for ETI as well as other vertically integrated 
electric utilities. 

Section 25.238; Purchased Power Capacity Recovery Factor 
(PCRF) 

Subsection (a); Application 

No comments. 

Subsection (b); Definitions 

No comments. 

Subsection (c); Establishment, adjustment, and termination of a 
PCRF 

Subsection (c)(2) 

Affiliate Transactions 

OPUC opined that the exclusion of affiliate purchases in the pro-
posed rule is appropriate, given the nature of affiliate transac-
tions and the special treatment of affiliate costs, which is dictated 
by statute and case law. OPUC argued that compared to mar-
ket-based transactions, affiliate transactions require additional 
scrutiny to ensure that the utility has not engaged in self-deal-
ing, and that this process is best undertaken in a base-rate pro-
ceeding, particularly considering that the proposed rule would 
process the PCRF application in an already compressed sched-
ule. 

SWEPCO stated that, to the extent that capacity purchases 
from affiliates are under a FERC-approved agreement, the 
commission should allow the inclusion of such costs in a PCRF 
rider. SWEPCO stated further that if capacity from an affiliate is 
purchased through a competitive solicitation process in which 
third parties are also bidding, these costs should be allowed. 
SWEPCO agreed that company-owned capacity should not be 
a component of the PCRF as outlined in paragraph (2)(B). 

Commission response 

For the reasons mentioned previously, the commission declines 
to exclude purchases of capacity from an affiliate; instead, the 
commission adopts a process wherein a utility may seek com-
mission review and approval of an arrangement for the purchase 
of capacity from an affiliate such that thereafter the utility may 
seek to include such an approved purchase in the PCRF. The 
commission also declines to adopt SWEPCO's suggestion that 
certain affiliate-related purchases should be deemed allowable 
without further review, as discussed previously. The heightened 
standard for review of affiliate-related expenses requires a more 
thorough examination of payments made to an affiliate, including 
those for the purchase of capacity. 

Subsection (c)(3) 

Demand Ratchet 

SWEPCO argued that the proposal to prohibit the use of a de-
mand ratchet mechanism for billing the PCRF creates a second, 
shadow billing scenario. SWEPCO explained that a demand 
ratchet is a means of applying a minimum billing to a customer 
who may have inconsistent or seasonal energy requirements. 
SWEPCO stated that the minimum monthly billing is calculated 
based on a given percentage of a customer's peak use, even if lit-
tle or no energy is used during a particular month, which ensures 

that the utility is properly compensated for the year-round costs 
it incurs to serve the customer. SWEPCO stated that, given that 
demand is the primary driver for capacity needs, special consid-
eration for demand-billed customers is not warranted. 

Commission response 

The commission is persuaded by SWEPCO that the use of a de-
mand ratchet mechanism may be appropriate on a case-by-case 
basis, given the nature of capacity costs. Accordingly, the com-
mission modifies subsection (c)(3) of the published rule to re-
move the prohibition on the use of a demand ratchet mechanism 
in collecting charges under the PCRF. 

Subsection (c)(5) 

Concerns Regarding Feasibility of Termination 

ETI argued that the uncertainty in the proposed rule with regards 
to terminating a PCRF will deter utilities from requesting a PCRF, 
and should be modified to provide greater certainty with regard 
to the path for termination. ETI stated that the proposed rule 
penalizes a utility that wants to increase its investment in affili-
ate and self-owned generation, as compared to third-party pur-
chases, unless and until the utility can persuade the regulatory 
authority to allow it to withdraw the PCRF tariff. ETI argued that 
the proposed language that the utility "may request" termination 
implies that the commission could deny that request, though it 
was unable to identify any possible situation in which the com-
mission would deny a request to terminate a PCRF. ETI stated 
that, while there may be suspicion that a utility may "game" the 
system and receive a windfall, it is improbable that there would 
ever be a gaming opportunity given that the PCRF is intended to 
be an incremental cost recovery mechanism over costs already 
in base rates, as the elimination of the PCRF simply removes 
the incremental cost recovery. ETI stated that it would only be 
the circumstance where the load growth adjustments are greater 
than the PCRF costs, resulting in the PCRF being a refund factor 
instead of a recovery factor. ETI argued that reducing approved 
base rates for load growth revenues was clearly not the intended 
purpose of the PCRF, so allowing the utility to terminate a PCRF 
in those circumstances is reasonable. ETI proposed language 
to allow the utility to terminate its PCRF if it so desires. 

In reply comments, EPE and SWEPCO agreed with ETI. 
SWEPCO asserted that if a capacity purchase agreement 
expires, the utility should not need permission to discontinue 
the incremental cost recovery factor application. SWEPCO 
suggested that a final order would not be necessary for the utility 
to discontinue the rider; rather, within 45 days of discontinuing 
the PCRF, the utility should be required to file an application for 
final reconciliation of the costs and revenues associated with 
the terminated PCRF. EPE argued that, because a PCRF is 
a voluntary process for the purpose of recovering incremental 
purchased power capacity costs, the utility should be able to 
terminate the PCRF when it no longer sees a need for it. 

Cities argued that ETI's proposed change would make the rule 
one-sided where customers' rates would increase if the unit cost 
of capacity were to increase, but rates would not decrease if the 
unit cost of capacity were to decrease. Cities stated that if a utility 
elects to implement a PCRF during a time of increasing costs, it 
should not be permitted to unilaterally terminate a PCRF if it were 
to appear customers' rates would be reduced due to decreases 
in costs. 

Commission response 
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The commission agrees with the general concern expressed by 
ETI, EPE, and SWEPCO that requiring commission approval to 
terminate a PCRF might introduce risk to a utility that chooses 
to establish a PCRF. Further, the commission notes that the new 
subsection (c)(1)(C) and (D) serve the purpose of addressing 
potential "gaming" concerns with respect to the timing of PCRF 
establishments and terminations. With respect to Cities' concern 
regarding the one-sided nature of allowing utilities to terminate a 
PCRF without the need to seek commission approval, the com-
mission concludes that, along with the new subsection (c)(1)(C) 
and (D), it is appropriate to limit a utility's ability to terminate its 
PCRF to only once a year, as part of the annual PCRF adjust-
ment proceeding. Permitting a utility to terminate its PCRF at 
its own discretion, but limiting such termination to once a year, 
in an annual PCRF adjustment proceeding, strikes a reasonable 
balance in addressing parties' respective concerns. Subsection 
(c)(5) of the rule is therefore modified accordingly. 

Subsection (d); Notice of a PCRF proceeding 

No comments. 

Subsection (e); Procedural schedule 

SWEPCO recommended striking the phrase "except where good 
cause supports a different procedural schedule," asserting that 
this language may unnecessarily invite parties or a presiding of-
ficer to depart from the established procedural schedule in the 
rule. SWEPCO argued that 90 days is ample time because of 
the scope of the application to adjust the PCRF is very limited 
and is subject to review in a fuel reconciliation proceeding, and 
that a longer schedule is not necessary and may encourage un-
necessary litigation. 

Cities and TIEC recommended rejecting SWEPCO's proposed 
90-day schedule. Cities responded that at the same time 
SWEPCO proposes to shorten the 120-day review into 90 
days, it also proposes to insert the two inherently contentious 
issues of affiliate transactions and projected capacity costs into 
PCRF proceedings. TIEC argued that a procedural schedule 
of 90 days is entirely insufficient to examine new purchased 
capacity costs, much less the other types of issues the utilities 
are seeking to inject into the PCRF cases. TIEC stated that the 
120-day schedule in the proposed rule is already an abbreviated 
procedural schedule if a hearing is requested. TIEC stated 
that requiring parties to process a PCRF proceeding from start 
to finish in three months is unworkable and will significantly 
prejudice customers' interests, particularly if any of the utilities' 
over-reaching requests are granted, like the proposal to use 
projected costs or make known and measurable changes to 
the historical test year costs. Cities noted that SWEPCO does 
not claim that an abbreviated review schedule is necessary to 
timely implement a change in PCRF rates. 

Commission response 

The commission agrees with the recommendation of Cities and 
TIEC to reject the proposal of SWEPCO to reduce the timeframe 
to 90 days. The commission believes that the 120-day deadline 
provides sufficient time for parties to review the PCRF and also 
ensures timely recovery of purchased power capacity costs for 
utilities. In addition, the commission rejects SWEPCO's proposal 
to strike the language "except where good cause supports a dif-
ferent procedural schedule," as the commission wishes to retain 
the ability to modify the procedural schedule as necessary, espe-
cially given that there is no prior experience for a PCRF proceed-
ing of this kind. The commission does not believe that this good 

cause exception will unnecessarily encourage parties to extend 
the procedural schedule. 

Subsection (g); PCRF Formula 

Subsection (g)(1) 

Use of a Historical Cost Year 

EPE and SWEPCO stated that the proposed rule bases the 
PCRF on a "cost year," which the rule defines as the "most 
recent historical 12-month period for which data are available at 
a time a utility prepares an application to establish, adjust, or 
terminate a PCRF." EPE and SWEPCO noted that the proposed 
rule does not seem to contemplate updating the historical 
period, and will result in a new PCRF reflecting unadjusted 
costs incurred 6-18 months prior, not costs expected to be 
incurred during the time the PCRF is in place. ETI argued that 
this lag occurs though fuel savings are immediate. SWEPCO 
stated that the PCRF will always significantly lag actual cost 
and create distorted price signals to the customers concerning 
actual purchased capacity costs being incurred on their behalf. 

EPE, ETI, SPS and SWEPCO argued that the PCRF should be 
modeled after fuel, which is set to recover projected costs, to 
more closely track purchased capacity costs. EPE, ETI, and 
SWEPCO argued that the costs and revenues will be subject to 
later reconciliation, and both the customers and utility will be pro-
tected and will benefit from timelier matching of capacity costs 
with actual expense. ETI argued there is no reason to assume 
that purchased power capacity costs would be any different from 
fuel costs, which notably include purchased energy costs. ETI 
noted that the fuel rule's use of projected costs in setting a fuel 
factor has not led to excessive litigation as TIEC argued in its 
comments on the commission's straw man rule. 

Cities, OPUC, and TIEC supported the proposed rule's use of 
historical costs and opposed utilities' suggestion of using pro-
jected costs. Cities and TIEC asserted that the commission 
should maintain the use of actual cost year production costs in-
stead of estimated or projected capacity costs, which will reduce 
the likelihood that the PCRF will significantly over- or under-re-
cover actual costs, helping to mitigate the rate volatility and sig-
nificant reconciliation that are likely to result from the proposed 
rule. Cities stated that fuel is traded on the public market, and 
estimated future fuel futures are published and can be readily 
verified, unlike capacity costs. Cities, OPUC, and TIEC stated 
that the use of estimated future capacity costs would unneces-
sarily complicate the rule and undermine the alleged benefits of 
providing updates in a streamlined process by interjecting con-
tentious issues. 

OPUC argued that the proposed PCRF already reduces regu-
latory lag, as it allows the utility to obtain interim relief between 
base-rate cases. OPUC stated that capacity costs embedded in 
base rates are based on the amount of costs observed during 
the historical test year used in the utility's last base-rate case, 
and it follows that an incremental capacity costs recovery mech-
anism such as the PCRF should measure costs in the same way 
as the capacity costs embedded in base rates. 

TIEC argued that the purpose of the rule is to allow for recov-
ery of incremental purchased power costs between rate cases, 
not to provide a revenue stream for projected purchased power 
capacity costs before they are even incurred. TIEC stated that 
allowing utilities to project their purchased power costs and be-
gin collecting those costs in advance significantly reduces the 
utility's incentive to minimize overall costs in a given year to 
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maximize its return. TIEC stated that this will harm ratepay-
ers, is inconsistent with the fundamental ratemaking principles, 
and that PURA and the commission's rules generally require 
use of historical data except in very few, limited cases. TIEC 
noted that fuel costs have historically been treated differently 
than base-rate costs, such as purchased power capacity, be-
cause of their extreme volatility and the need for interim adjust-
ments to mitigate the rate impacts of this volatility. TIEC argued 
that utilities have less ability to control fuel costs than purchased 
power capacity agreements, and do not have the same type of 
options for avoiding those costs, such as building or expand-
ing installed generation resources). TIEC also noted that the 
reasons that may justify using projected costs in the few limited 
circumstances that the legislature and the commission have ex-
plicitly authorized in the past simply do not exist for purchased 
power capacity costs. TIEC argued that purchased power ca-
pacity costs should be examined over a historical test year for 
purposes of the PCRF, as other base-rate costs are. 

TIEC stated that the commission should reject the utilities' pro-
posal to alternatively permit known and measureable changes 
to historical test year costs. TIEC stated that determining 
whether a given cost adjustment is "known and measurable," 
rather than projected, is subject to a body of precedent and is 
often a hotly contested item in rate cases. TIEC observed that 
ETI recently sought more than $30 million in purchased power 
capacity costs that it claimed were "known and measurable" 
in Docket Number 39896, but the commission disagreed that 
these costs met the applicable standard and disallowed them. 
TIEC stated that relying on historical test years appropriately 
protects consumers from unjustified costs, maintains utilities' 
incentive to reduce overall costs, and is consistent with the way 
other non-fuel expenses are treated. 

Commission response 

The commission agrees with the comments of Cities, OPUC, and 
TIEC that historical cost recovery is appropriate for purchased 
capacity expenses. Traditionally, recovery of capacity expenses 
has been set based upon a utility demonstrating its historical, 
actual capacity costs and the commission is not persuaded that 
it is appropriate to change this long-standing practice. Further-
more, as discussed previously, maintaining some regulatory lag 
provides an incentive for utilities to prudently manage expenses 
incurred in purchasing power capacity. Using historical costs 
also minimizes over- or under-recoveries and avoids the unnec-
essary controversy in PCRF proceedings that would result from 
using projected, rather than actual costs. The commission de-
clines to modify the rule in this respect. 

Ambiguity of True-up Language 

ETI stated that, should the commission decline to set a PCRF 
based on projected costs, the commission's use of "cost year" 
could suggest that the cost year must be matched with corre-
sponding revenues in a reconciliation, resulting in an approxi-
mately 18 month delay between the historical cost year and the 
time the factor to recover that historical cost year is in place, with-
out any compensation for the time value of money. ETI argued 
that is not appropriate to build regulatory lag in a pass-through 
process, suggesting that the ambiguity could either be removed 
by changing the formula to recover projected costs, or rewording 
the formula to allow for known and measurable changes to the 
cost year purchased power capacity costs and rewording the rec-
onciliation provision to make clear that the intent is to match ac-
tual costs to actual revenues. ETI proposed modified language 

to this effect in subsections (g) and (j) consistent with its discus-
sion. 

Commission response 

The commission declines to adopt ETI's recommendation to add 
language allowing for known and measurable changes to capac-
ity purchases tracked through a PCRF or to allow for contempo-
raneous recovery of purchased capacity expenses, for the rea-
sons previously mentioned regarding regulatory lag. The true-up 
provision of the rule provides for a method of collecting or refund-
ing any differences between actual PCRF revenues collected 
and the revenues that the PCRF was set to collect. The pur-
poses of the reconciliation proceeding are to examine the rea-
sonableness, necessity, and prudence of the expenses included 
for recovery in the PCRF; to determine any disallowances or 
other appropriate adjustments that may be reasonable; and to 
ensure that the revenues recovered under the PCRF appropri-
ately match the reasonable, necessary, and prudent PCRF ex-
penses. 

TIEC's Proposed Modifications to the Formula 

TIEC stated that it generally supported the proposed PCRF for-
mula, with a modification. TIEC asserted that the formula may 
result in significant rate volatility as a result of being calculated on 
a class-by-class basis. TIEC stated that, if a specific customer 
class experiences significant changes in billing determinants be-
cause of extreme weather, economic conditions, or other fac-
tors that may be unique to a specific customer class, this can 
cause extreme volatility in the PCRF for that class under the pro-
posed formula. TIEC proposed instead to calculate and track the 
PCRF on a system-wide basis in a fashion similar to base rates. 
TIEC recommended that the system-wide revenue requirement 
and required increase be determined, and then the increase al-
located to the classes and a rate derived. TIEC argued that 
using system-wide rather than class-specific costs to calculate 
the PCRF will require fewer inputs, resulting in a formula that is 
simpler and easier to administer. TIEC argued that the true-up 
process would also be less volatile because it would reflect sys-
tem-wide variances between actual and projected usage level 
rather than on a class-by-class basis. 

In reply comments, State Agencies argued that it is not reason-
able to set up a cost recovery formula that imposes such un-
even rate impact among classes, given that additional capac-
ity is often acquired to serve load growth. State Agencies as-
serted that classes with lower load growth should not be re-
sponsible for more of the increased costs than customers in the 
classes with larger load growth, for whom the additional costs 
may have most likely been incurred. State Agencies stated that 
it believed TIEC's proposed alternative formula would help miti-
gate this concern, with a correction to a small error it noted. ETI 
and State Agencies noted an error in the term "%GROWTH " CLASS 

and that this term may be intended to reflect system growth, not 
growth for each class, and should be "%GROWTH" and repre-
sent (BD - BD ) / BD , the percentage growth in billing deter-CY RC RC

minants for the entire system. 

ETI stated that TIEC's proposed formula has a compounding ef-
fect that will result in an unjustified load growth adjustment. ETI 
stated that it does not object to the other aspect of TIEC's pro-
posed adjustment, which allocates the net system true-up adjust-
ment based on cost year allocations, rather than a class-by-class 
basis true-up, so long as other parties are agreeable to smooth-
ing out the impact of sales fluctuations by some classes sub-
sidizing other classes with regard to their contribution to load 
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growth-adjusted capacity costs considered recovered under ex-
isting base rates. SWEPCO stated that because this aspect of 
TIEC's formula is a reallocation of total costs among classes for 
the policy reason of mitigating the impact on individual classes, it 
does not have a strong objection, though it does not find TIEC's 
justification persuasive and believes that cost causation princi-
ples call for rejection of this aspect of the formula. 

A majority of other parties opposed TIEC's proposed modifica-
tion to the formula. EPE replied that the commission should re-
ject TIEC's proposed changes. EPE and ETI noted that TIEC's 
proposed alternative introduces terms that are not defined in ei-
ther the original commission proposal or by TIEC: PPCRC, APCRC, 
and TU have no definition, and the new term %GROWTHCLASS 

is defined using the undefined terms BD and BD . EPE CY-CLASS RC-CLASS

stated that, moreover, the consequences of TIEC's proposed ap-
plication of cost year allocations both to the true-up adjustment 
and to the calculation of the growth adjustment have not been 
fully explained by TIEC, nor have other parties had ample op-
portunity to examine them. EPE stated that it has concerns that 
TIEC's formula may improperly account for changes in revenues 
because it applies updated allocation factors to historical growth 
rates. 

SWEPCO stated that TIEC's formula also determines the billing 
determinant adjustment for each class by starting with the sys-
tem, rather than the class, embedded capacity costs and then 
adjusting the system total for the change in billing determinants 
experienced for the individual class, and then adjusting that total 
to a class level by multiplying the cost year, rather than last rate 
case's allocations, resulting in the formula overstating the billing 
determinant adjustment. SWEPCO stated that this is because 
by allocating based on cost year billing determinants, the class 
with greater growth will have a greater cost year allocation with 
the result that the growth for that class is overstated. SWEPCO 
noted that, in contrast, the commission's proposed formula de-
termines each class' billing determinant adjustment by using al-
locations from the utility's last rate proceeding, so each class' cal-
culated adjustment is the actual change in billing determinants 
for that class since the last rate case. 

Cities and OPUC opposed TIEC's proposed modification to cal-
culate a system-wide rate adjustment instead of a class-spe-
cific adjustment. Cities and OPUC asserted that TIEC's pro-
posal does not properly match the cost incurred to the customers 
causing the costs to be incurred or the revenues collected to 
the customers paying those revenues, thus violating cost cau-
sation. OPUC argued that the increase in capacity-related base 
revenue resulting from load growth is known with certainty on 
a class-by-class basis, but TIEC's proposal ignores the values 
and replaces them with proxies that result from use of an alloca-
tion factor. OPUC asserted that TIEC's approach socializes the 
incremental revenue resulting from load growth and results in 
an inappropriate cross-subsidization among rate classes, result-
ing in some classes subsidizing other classes to their detriment. 
OPUC stated that, because the load growth adjustment in TIEC's 
proposal is subsumed in the increased revenue to be recovered 
through the PCRF, the revenue effect of load growth is being 
allocated to rate classes. Cities noted that the system-wide ad-
justment proposed by TIEC will not accurately reflect revenues 
for customers as some customer classes are billed on a demand 
basis and some classes are billed on an energy basis. OPUC ar-
gued that, in ETI's most recent base-rate case, the commission 
found that rates should be brought to cost unless the change 
would result in rate shock. OPUC further argued that, as the 
PCRF contains only incremental capacity costs, it would form a 

relatively small portion of the bill and fluctuations in the PCRF 
would not be large enough to warrant TIEC's suggested moder-
ation techniques. 

Commission response 

The commission rejects TIEC's proposed modifications to 
the formula, on the basis of cost causation, as well as other 
concerns relating to mathematical errors and undefined terms. 
The commission agrees with the comments of Cities and OPUC 
that TIEC's approach does not accurately reflect revenues on a 
class-by-class basis, socializes load growth revenues when the 
revenue is known with certainty on a class-by-class basis, and 
that the PCRF is not likely to be such a significant portion of the 
customer's final bill as to warrant the volatility and rate shock 
concerns that would support TIEC's proposed approach. In 
response to the comments of State Agencies, the commission 
would note that, while classes with relatively less load growth 
would see less of a revenue offset to incremental capacity costs, 
the use of an updated cost-year allocation factor should result in 
relatively fewer costs allocated to such classes in the first place, 
thus mitigating the lesser load growth revenue offset. 

OPUC's Proposed Modifications to the Formula 

OPUC argued that because the cost of capacity purchases is 
included in the test year cost of service used to set base rates, 
a portion of the revenue stream created by base rates is de-
signed to recover the cost of capacity purchases. OPUC noted 
that this revenue stream typically increases over time as the util-
ity's sales increase. OPUC stated that, because the PCRF is 
designed to collect incremental capacity costs, it must also rec-
ognize incremental capacity-related revenue to avoid structural 
over-recovery, and it therefore supported the inclusion of a load 
growth adjustment in the PCRF formula. 

OPUC noted that the adjustment in the formula, however, is 
not limited to load growth, because the adjustment factor could 
take a value less than one, and thus the formula would also ac-
count for revenue decline. OPUC argued that, under this ver-
sion of the formula, even a utility with no increase in capacity 
costs could obtain additional revenue through the PCRF, essen-
tially resulting in a lost revenue mechanism. OPUC stated that 
this can be corrected by changing the (CBD / CBD ) term to CY RC

MAX[(CBD / CBD ), 1], which would account for the effect of CY RC

load growth on the recovery of purchased capacity costs through 
base rates while preventing the use of the PCRF to recover any 
decline in base-rate revenue that may occur. OPUC also noted 
that the formula makes a second load growth adjustment to re-
flect the effect of increased sales on revenue related to depre-
ciation, taxes, and return associated with embedded production 
capacity, and that to ensure that the adjustment only reflects load 
growth and not decline, the term ((CBD - CBD ) / CBD ), which CY RC RC

is the ratio of the increase in billing determinants to the billing 
determinants used in setting base rates, should be changed to 
MAX[((CBD - CBD ) / CBD ), 0]. OPUC stated that, given CY RC RC

these two changes to the formula which would preclude a utility 
from obtaining recovery of lost revenue, OPUC would support 
a load growth adjustment in the proposed rule. State Agencies 
agreed with OPUC that the proposed formula should not func-
tion as a lost revenue recovery mechanism for utilities. 

SWEPCO stated that OPUC's concern is that a utility may have 
a period of declining sales resulting in the billing determinant 
adjustment being negative, which would increase, rather than 
decrease, the PCRF factor. ETI and SWEPCO stated that this 
result is logical; if a load growth adjustment is appropriate to ac-
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count for additional revenues, then that same adjustment mech-
anism is only fair to account for load declines that would mean a 
shortfall in contribution to capacity costs. SWEPCO stated that 
if negative growth presents a problem, the proper solution is to 
remove the billing determinant adjustment altogether. 

Commission response 

The commission adopts both modifications recommended by 
OPUC. Subsection (h)(1) is modified accordingly. The commis-
sion agrees with OPUC that the PCRF should not function as 
a lost revenue adjustment mechanism, but instead should only 
recover incremental purchased power capacity costs in excess 
of production-related load growth revenues. The commission re-
jects the arguments of ETI and SWEPCO, because an increase 
in revenue for capacity when the utility is experiencing load 
loss would result in an undue windfall to the utility. In particular, 
the commission notes that the utilities have generally argued 
previously that purchased power capacity is an expense, an 
argument with which the commission agrees. When no expense 
is incurred by the utility for purchased power capacity beyond 
that in base rates, there is no need to recompense the utility for 
that expense through the PCRF rider. Further, the commission 
notes that, pursuant to subsection (c)(5) of the rule, a utility may 
elect to terminate its PCRF in its annual PCRF proceeding, and 
that a utility is also free to apply for a base-rate increase in the 
event that it is suffering revenue shortfalls resulting from loss of 
load. 

General Comments on the Formula's Proposed Load Growth Ad-
justment 

ETI stated that commenters ignore the fact that, while it is pos-
sible that increased revenues from load growth can lead to im-
proved earnings, this typically happens in the period immediately 
after a rate case, especially one after a large solid fuel plant goes 
into rate base, and thus in a situation where a utility has excess 
capacity. ETI argued that purchased capacity costs are fitted to 
a capacity need at a certain point in time, and that, unlike with 
a new plant, there is little danger of excess capacity after the 
purchased power contract goes into rates. ETI stated that, with 
no excess capacity, incremental capacity costs will remain sig-
nificant, resulting in ETI's poor earnings even immediately after 
new rates are implemented. ETI argued that, in the case of newly 
built power plants, regulatory lag can financially harm the utility, 
but the utility can sometimes achieve reasonable returns after 
the plant goes into rate base if the utility's incremental capacity 
costs are low because of temporary excess capacity, and load 
growth is strong. ETI asserted that the utility that relies on pur-
chased power sized to fit its needs cannot catch up in rate cases 
until it has excess capacity. SWEPCO asserted that removing 
the billing determinant adjustment altogether will prevent the re-
sults that the utilities and OPUC find untenable. 

ETI and SWEPCO argued that the proposed rule's load growth 
adjustment is overly broad and inappropriately calls for the calcu-
lation of additional revenues associated with the utility's installed 
capacity, and then uses those revenues as an offset against ad-
ditional capacity costs. ETI and SWEPCO stated that the pro-
posed rule's load growth adjustment ignores the fact that the 
utility may be applying revenues to cover the cost of additional 
capacity under construction or additional investment in existing 
capacity, and would deprive utilities of revenue. SWEPCO re-
quested that the commission further consider the potential detri-
mental impacts of the load growth mechanism on the utility's abil-
ity to invest in its infrastructure. SWEPCO stated that it has sig-
nificant generation included in rate base, and the formula is in-

considerate of a utility's investment in its generating plants. ETI 
argued that the proposed load growth adjustment is unneces-
sary. 

ETI and SWEPCO argued that the formula can become a rate re-
duction rider by adjusting rates downward in response to growth 
without any change in purchased capacity costs, and can po-
tentially go to zero. ETI argued that if a utility ceases to enter 
into new third-party contracts or reduces purchases of third-party 
power, and instead turns to affiliate, self-build, or life extension 
generation projects, then the PCRF will cause utility revenue to 
fall, even if purchased power capacity purchases are flat, be-
cause load growth will continue. SWEPCO argued that the idea 
of a growth adjustment was to offset additional purchased power 
costs by capturing what were considered associated revenues, 
not to provide a rate adjustment mechanism for changes in rev-
enues. ETI argued that this artificially driven revenue reduction, 
which occurs even if third-party power purchase costs are not 
declining, may occur at precisely the time the utility needs load 
growth revenue to support better options that involve capital in-
vestments or more economical purchases from affiliates. ETI 
stated that it supports a decrease in the PCRF rates should in-
cremental purchased power capacity costs turn flat or fall. ETI 
stated that while it does not believe the load growth adjustment 
is appropriate, the proposed rule overreaches in its reduction 
for revenue growth beyond revenue growth attributable to third-
party purchased power contracts to include the load growth for 
all generation functions. 

ETI also stated that, because utilities dispatch their most effi-
cient units first, the variable costs of production for sales on the 
margin are more expensive to produce than those on average, 
so the revenues from additional sales will necessarily contribute 
less to the fixed capital costs as compared to the revenues on 
average. ETI argued it is erroneous to assume that each dollar of 
load growth will have the same proportion available to contribute 
toward capacity cost as was available on average when rates 
were set. ETI stated that, with respect to the proposed rule's for-
mula that requires all the additional revenues be applied against 
purchased capacity costs, it fails to recognize that a utility may 
be serving additional load by means other than purchasing ca-
pacity, such as system expansion or upgrades. ETI argued that 
the proposed rule's load growth adjustment does not allow those 
dollars to be available for such upgrades. 

ETI stated that the formula could discourage the utility from 
adopting the PCRF mechanism because of its potential to starve 
the utility of revenues it needs not only to execute self-build 
options, but revenues it has historically used to support capital 
additions for legacy and affiliate units in need of environmental 
compliance, overhauls of equipment, and generation life exten-
sions. ETI proposed revisions to subsection (g)(1) consistent 
with its comments. 

Cities and TIEC argued that the rule should not be designed to 
recover incremental production capacity costs without reflect-
ing the incremental production cost revenues associated with 
load growth. Cities and TIEC stated that if a utility makes ad-
ditional capital investments, it can file a base-rate case if it be-
lieves it needs to increase rates above what can be accom-
plished through a PCRF. Cities asserted that the current rule as 
proposed by the commission properly offsets the cost of incre-
mental third-party capacity purchases with the incremental pro-
duction related revenues that would be recovered by the utility 
for serving the incremental load. 
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TIEC responded that there is no requirement that a utility use 
additional base-rate revenues from installed generation to make 
additional capital investments. TIEC argued that assuming that 
this will always be the case would bias the rule in favor of utili-
ties and unduly harm customers. Cities and TIEC stated that if 
the rule does not include base-rate revenues associated with in-
stalled generation capacity, the utility could simply pocket these 
generation-related revenues and then seek incremental recov-
ery of any new purchased power costs, though the increased 
revenues could be sufficient to recover the costs of increased 
capacity. TIEC asserted that sources of generation capacity are 
fungible, contrary to ETI's arguments, and therefore revenues 
from the base rates associated with these resources should be 
treated as fungible. TIEC argued that customers should at least 
be given the minimal protection of receiving credit for all addi-
tional load growth revenues from any generation-related costs 
in base rates before a PCRF rate increase occurs. 

TIEC stated that ETI's and SWEPCO's arguments highlight a 
fundamental problem with the PCRF that warrants its rejection 
altogether. TIEC asserted that ETI and SWEPCO are essentially 
complaining that the proposed PCRF cannot consider changes 
in generation investment. TIEC noted that when installed gen-
eration costs decrease, a utility would still be able to increase 
rates through the proposed PCRF without crediting customers 
for these reduced costs. TIEC reasserted its prior comments that 
a utility could sell a generating plant, keep the proceeds, replace 
that capacity with a new non-affiliate purchased power agree-
ment and recover the additional costs of the contract through the 
PCRF, resulting in an extreme over-recovery. TIEC argued that 
the inability to consider changes in generation costs in a PCRF 
results in a high likelihood that the PCRF will cause utilities' rates 
to be out of line with their overall generation costs. TIEC stated 
that this undesirable dynamic does not support further harming 
consumers by ignoring load growth revenue associated with ca-
pacity sources other than non-affiliate contracts. TIEC stated 
that, since this issue cannot be adequately addressed in the pro-
posed PCRF, it justifies rejecting the PCRF rule outright. TIEC 
argued that if the PCRF is adopted despite this serious flaw, cus-
tomers should be protected by using all additional generation-re-
lated revenues to offset additional purchased capacity costs be-
fore a PCRF increase is approved, as in the proposed rule. 

TIEC reasserted that it has become a well-established and ac-
cepted requirement at the commission that additional base-rate 
revenue from load growth must be taken into account before 
a utility can increase rates to recover any related incremental 
costs. TIEC stated that ETI previously petitioned the commission 
for a PCRF rule that did not include a load growth adjustment, 
and the commission rejected ETI's proposal in part because the 
rule did not adequately address the role of load growth in the 
determination of a PCRF. TIEC commended Staff for address-
ing this issue in the proposal for publication and stated that it 
opposed ETI's and SWEPCO's proposal to eliminate the load 
growth adjustment or limit it to a subset of generation-related 
costs. 

Commission response 

The commission appreciates the comments of the parties. The 
commission retains the load growth adjustment in the proposed 
rule. The load growth adjustment contained in the adopted rule 
is intended to strike a reasonable balance between the concerns 
raised by TIEC regarding the potential for over-recovery, the fun-
gibility of production sources, and the advantages of examin-
ing all of a utility's production-related expenses in toto on the 

one hand, and the issues raised by ETI and SWEPCO on the 
other, such as desires for a reduction in regulatory uncertainty, 
a more streamlined PCRF process, and more timely recovery of 
costs incurred in the provision of electric service. As stated pre-
viously, striking a reasonable balance between such occasion-
ally competing interests is difficult; therefore, the commission in-
tends in two years to review the operation and parties' use of the 
rule to determine whether provisions of the rule, including the 
load growth adjustment, should be reevaluated. The commis-
sion also agrees with TIEC that it has included adjustments for 
load growth in other recent rulemakings, Project Number 39465, 
Rulemaking Related to Periodic Rate Adjustments, and Project 
Number 39674, Rulemaking Proceeding to Amend Energy Ef-
ficiency Rules. The commission notes that establishment of a 
PCRF is voluntary; the utility may annually determine whether 
it is appropriate to terminate its PCRF; and a utility retains the 
ability to seek an adjustment to its base rates for circumstances 
that include a reduction in load growth. 

Subsection (h); True-up 

No comments. 

Subsection (i); Off-system sales 

The utilities generally opposed the proposed rule's requirement 
that utilities credit 100% of the margins from off-system sales 
to customers. EPE stated that TIEC's and OPUC's arguments, 
regarding a prior straw man proposal, that 100% of off-system 
sales should be credited to customers because generation is 
included in rate base and such sales have been traditionally 
treated that way, were not completely accurate. EPE stated that 
off-system sales may well occur from capacity that is not in rate 
base. EPE stated that an arbitrage situation could occur where a 
utility purchases less expensive local capacity and sells capacity 
from the utility's remote generation at a higher price. EPE noted 
that, in that case, the generation that makes the sale possible is 
not in rate base. EPE argued that, similarly, a utility may have an 
opportunity for off-system sales from a generation new plant not 
yet included in rate base. EPE stated that the commission in the 
past has allowed sharing of off-system capacity sales, and cited 
as examples Docket Numbers 27035 and 32289. EPE argued 
that the commission's rules expressly allow sharing of margins 
on energy sales without restriction on whether the energy was 
generated by the plant in rate base. EPE argued that if TIEC's 
arguments are followed to their logical conclusion, then sharing 
of margins from sales of energy generated by those same plants 
should not be allowed either; but contrary to this, the commission 
recognized the merit of encouraging utilities to make off-system 
sales when it adopted the rule providing for the sharing of en-
ergy sales margins. EPE asserted that customers are better 
off when the utility is encouraged to seek out opportunities that 
could lower customer costs, and that is true whether the sale is 
energy or capacity. EPE recommended that the provision be re-
vised to parallel provisions in the fuel rule at P.U.C. Substantive 
Rule §25.236(a)(7). 

SWEPCO stated that in Docket Number 32898, the commis-
sion found it proper to credit capacity auction revenue as an 
off-system sale. SWEPCO further commented that P.U.C. Sub-
stantive Rule §25.236(a)(8) allows a utility to retain 10% of its 
off-system energy sales margins, in order to encourage a util-
ity to take advantage of market situations that may benefit cus-
tomers. SWEPCO argued that the same logic is appropriate for 
sales of capacity. 
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In reply comments, TIEC stated that ratepayers should receive 
100% of the margins from off-system capacity sales. TIEC as-
serted that allowing utilities to charge ratepayers for 100% of a 
purchased capacity contract and then retain 10% of any profits 
from re-selling power under such a contract creates an arbitrage 
opportunity. Furthermore, TIEC commented, such a treatment 
would not be consistent with the way base rates are set. TIEC 
noted that, in a comprehensive rate case, a utility's purchased 
capacity costs are reviewed in conjunction with changes in the 
level of revenues from wholesale sales of electricity. TIEC stated 
that, through this review, retail/wholesale jurisdictional allocation 
factors are developed that give Texas retail ratepayers the bene-
fit of 100% of the margins from off-system capacity sales. TIEC 
noted that, generally, utilities have only been allowed to keep 
revenues from off-system capacity sales when increased whole-
sale sales occurred outside a rate case test year. 

Commission response 

The commission agrees with the comments of TIEC that allowing 
for the sharing of margins from capacity sales would create an 
inappropriate arbitrage opportunity wherein the risks and costs 
of a capacity purchase are borne entirely by ratepayers while 
the utility captures a portion of any rewards. The commission 
also notes that, with respect to margins realized from opportu-
nity sales of capacity, the small amount of regulatory lag present 
in the rule works to the benefit of the utility and provides an incen-
tive for the utility to realize such sales when they are economical. 
The commission declines to adopt changes to the requirement 
that 100% of capacity sales margins be returned to ratepayers 
via the PCRF. 

Subsection (j); Reconciliation of PCRF Expenses 

ETI proposed modifying the language to make clear that the rec-
onciliation is between the actual incurred cost and the actual rev-
enues. SPS commented that it supported this modification. 

Cities recommended rejecting ETI's proposal that the commis-
sion clarify that PCRF revenues are reconciled to the capacity 
expenses incurred. Cities stated that ETI's proposal should be 
rejected as the commission's proposed rule already permits the 
reconciliation of PCRF revenues to actual costs incurred. Cities 
stated that ETI's proposed modification is another attempt to re-
move load growth from the proposed rule, as the modification 
does not account for load growth revenues that would already 
recover a portion, if not all, of the capacity costs incurred. Cities 
noted that the proposed rule already permits the recovery of ac-
tual costs incurred during the cost year in each annual PCRF 
adjustment. 

Commission response 

The commission agrees with Cities that ETI's proposed modifica-
tion would inappropriately remove load growth and the historical 
cost recovery from the rule, and declines to adopt ETI's recom-
mendation to add language allowing for known and measurable 
changes or to allow for contemporaneous recovery of purchased 
capacity expenses, for the reasons previously discussed. As the 
commission stated above, the true-up provision of the rule pro-
vides for a method of collecting or refunding any differences be-
tween actual PCRF revenues collected and the revenues that 
the PCRF was set to collect. The purposes of the reconciliation 
proceeding, however, are to examine the reasonableness, ne-
cessity, and prudence of the expenses included for recovery in 
the PCRF; to determine any disallowances or other appropriate 
adjustments that may be reasonable; and to ensure that the rev-

enues recovered under the PCRF appropriately match the rea-
sonable, necessary, and prudent PCRF expenses. 

ETI's Proposed Pre-approval of Capacity Contracts 

ETI stated that it is critical that the rule provide a mechanism for 
the utility to seek prior approval of both third-party purchased 
power contracts and affiliate contracts in appropriate circum-
stances. ETI stated that the regulatory risk is real, and much 
like the situation with qualifying facilities contracts, the utility, 
and merchant generators and financers, need assurance of 
cost recovery in order to initiate long-term purchased power 
contracts and to embark upon large, capital-intensive projects 
like new generation plants. 

ETI asserted that the rule should allow for contemporaneous 
approval of purchased power contracts by the commission, 
whether affiliate or otherwise. ETI argued that purchased power 
capacity costs are a pass-through; the utility receives no benefit 
or profit from collecting purchased power capacity costs from 
its customers and then paying them to the seller of the power. 
Therefore, ETI asserted, there is no purpose in setting up a 
regulatory process that incorporates regulatory lag and creates 
unnecessary risk concerning whether the utility can recover 
all of its costs. ETI argued that, with risk comes cost, so to 
the extent there is regulatory lag, that risk will be implicitly 
accounted for in the borrowing and equity costs of the utility or 
in the price of power that the seller requests when selling to 
the utility, which is then passed on to the customer. ETI argued 
that the seller would also face a risk to the extent the contract 
included a "regulatory out" clause that would allow the utility to 
terminate the transaction if the utility were precluded from timely 
recovering its purchased power capacity costs. ETI stated that 
the customer would benefit from a process that minimizes reg-
ulatory risk that the utility would face when entering purchased 
power arrangements. 

ETI also argued that providing for an approval process at the time 
a contract is entered would help foster competition in the whole-
sale market by facilitating an independent power producer's abil-
ity to finance a project. ETI stated that the scope of the review 
will be the same as a review in a fuel reconciliation proceeding 
because all of the information that should be used for evaluating 
the purchased power contract will be available at the time it is 
entered. 

ETI asserted that it is within the commission's authority to provide 
a process for approval of a contract before costs are incurred un-
der the contract, referencing §25.238(a)(3), subject to repeal in 
this project, which provides for a commission pre-approval of a 
purchased power contract. ETI argued that, rather than repeal-
ing the pre-approval provision in §25.238(a)(3), the proposed 
rule could be amended to provide for a review of purchased 
power contracts by borrowing from this existing provision. ETI 
also provided language to allow for commission approval of pur-
chased power contracts, which it asserted was worded to avoid 
arguments that the commission has restricted itself from enter-
taining requests for approval of contracts outside of the context 
of this rule. 

EPE and SWEPCO supported ETI's proposal. EPE stated that 
this provision, which is similar to the current provision that allows 
distribution utilities to seek approval of PPAs and the provision 
that previously existed in the commission's fuel rule that allowed 
approval of long-term fuel contracts, would facilitate the timely 
regulatory review of new purchased power contracts. EPE and 
SWEPCO stated that including the new subsection would reduce 
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the regulatory risk of disallowances associated with the review-
ing of such contracts some time after an agreement had been 
entered into by the utility. 

SWEPCO added that ETI's proposed revision could also provide 
a mechanism for including affiliate purchases in the PCRF for-
mula. 

Parties that are not electric utilities generally opposed ETI's pro-
posal. TIEC stated that ETI insinuates that the current PCRF rule 
allows this type of review, but ignores the fact that the pre-ap-
proval process in the existing PCRF rule is explicitly limited to 
"distribution utilities," a term that does not include bundled utili-
ties that own generation. TIEC argued that, for bundled utilities, 
the prudence and reasonableness of a PPA cannot be effectively 
reviewed in isolation. Cities and TIEC argued that, to pre-ap-
prove a PPA, the commission would need to examine whether 
the contract was necessary in the context of the utility's over-
all generation needs and existing resources, and whether the 
most cost-effective option was selected. TIEC stated that the 
type of pre-approval process ETI proposes would also further 
disperse utility rate review into numerous unnecessary and inef-
ficient proceedings, making it more difficult for customer groups 
to effectively participate and increasing the administrative bur-
den on the commission. TIEC asserted that the review should 
remain in base-rate proceedings where all the necessary infor-
mation is readily available. 

TIEC argued that there is nothing requiring ETI to include a "reg-
ulatory out" clause in its contracts, and if this term makes it diffi-
cult to obtain financing then ETI can decide not to include it. TIEC 
stated that ETI is statutorily required to make the best resource 
decisions on behalf of its customers. TIEC stated that ETI's ar-
guments are not a legitimate reason to break down the existing 
ratemaking process into unmanageable and unnecessary piece-
meal proceedings at customers' and the commission's expense. 
TIEC asserted that because ETI's proposal for contract pre-ap-
proval was not part of the published rule, TIEC believes that it is 
outside of the scope of this rulemaking and would likely require 
a new rule to be published with a new opportunity for comments. 

State Agencies said it does not agree with ETI that the PCRF 
process is the proper forum for adjudicating the reasonableness 
of an affected contract, and that it is more appropriate that this 
be done at a reconciliation proceeding, just as the prudence of 
fuel costs is reviewed in a fuel reconciliation proceeding. 

Cities recommended rejecting ETI's proposal that the commis-
sion issue an advisory opinion on the reasonableness of a util-
ity's capacity contracts and then preclude any further review of 
the utility's cost incurred under such a contract. Cities stated that 
precluding further review of the contracts could potentially permit 
a utility to maintain capacity costs that have become inefficient 
and non-cost effective. 

Commission response 

The commission appreciates the comments of the parties, and 
agrees with ETI, EPE, and SWEPCO that allowing for pre-ap-
proval of arrangements for the purchase of capacity for later 
recovery of associated capacity costs through the PCRF is ap-
propriate. The commission further determines that such pre-ap-
proval should be required before allowing utilities to seek the 
inclusion of any affiliate-related purchased capacity costs in the 
PCRF, but should be optional for capacity purchases from unaf-
filiated entities. Such pre-approval will provide for reduced reg-
ulatory risk and thus may lower the cost of financing for gener-
ation plants. By creating a pre-approval process outside of the 

annual PCRF filing, the heightened standard required for the re-
view of affiliate transactions can also be met without interfering 
with the streamlined nature of the annual filings. In addition, the 
adopted rule limits the number of times a utility can apply for such 
pre-approval, both within a year and between rate cases, which 
will conserve commission and intervenor resources and address 
TIEC's concern that the pre-approval proceedings will be overly 
burdensome to parties and ratepayers. Subsections (c)(3), (d), 
and (h)(1) of the rule have been modified accordingly. 

Issues Specific to Sharyland 

Sharyland stated it has a PCRF in its tariff for its Stanton, Col-
orado City, Brady, and Celeste divisions adopted under the cur-
rent rule, and that until Sharyland institutes retail competition un-
der the commission's Order, the power cost recovery factor in its 
tariff will remain in effect. Sharyland stated that, if the rule were 
adopted, it does not plan to seek approval of a new PCRF un-
der the rule but to continue to utilize its existing PCRF until it 
transitions to retail competition in 2014. Sharyland requested 
that the proposed rule be modified to address its situation, sug-
gesting that the rule make clear that any utility currently utilizing 
a PCRF under the current rule is authorized to continue utiliz-
ing that factor until it is terminated. Sharyland also requested a 
provision that addresses the termination of a PCRF established 
under the current rule for a utility that transitions to retail com-
petition. Sharyland stated that, after retail delivery tariffs are 
implemented and it terminates its current PCRF, a rider will be 
necessary to allow Sharyland to credit or charge any remaining 
over-recovery or under-recovery amounts under the PCRF to its 
customers, as appropriate. Sharyland provided proposed lan-
guage consistent with its comments. 

Cities, ETI, and OPUC did not object to Sharyland's continued 
use of the current PCRF rule. OPUC stated it takes no posi-
tion with respect to the particular rule language proposed by 
Sharyland. TIEC stated that it did not oppose the concept be-
hind Sharyland's proposed language, but that the language may 
need to be further refined and limited to prevent unintended ap-
plications. 

Commission response 

The commission appreciates the comments of Sharyland and 
the parties. The commission agrees with Sharyland that lan-
guage allowing the grandfathering of currently existing PCRFs 
is appropriate, and has added subsection (k) to the rule accord-
ingly. 

All comments, including any not specifically referenced herein, 
were fully considered by the commission. In adopting this sec-
tion, the commission has made changes consistent with the dis-
cussion above and to clarify its intent. 

16 TAC §25.238 
The repeal of §25.238 is adopted under the Public Utility Reg-
ulatory Act, Texas Utilities Code Annotated §14.002 (Vernon 
2007 and Supp. 2012) (PURA) which provides the commis-
sion with the authority to make and enforce rules reasonably 
required in the exercise of its powers and jurisdiction; and 
specifically, PURA §36.051, which states that in establishing 
an electric utility's rates, the regulatory authority shall establish 
the utility's overall revenues at an amount that will permit the 
utility a reasonable opportunity to earn a reasonable return 
on the utility's invested capital used and useful in providing 
service to the public in excess of the utility's reasonable and 
necessary operating expenses; PURA §36.058, which limits 
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the commission's authority to allow the recovery of a payment 
made by an electric utility to an affiliate; PURA §36.204, which 
grants the commission the authority to allow timely recovery 
of the reasonable costs of purchased power; PURA §36.205, 
which permits the commission to use any appropriate method 
to provide for the adjustment of the cost of purchased electricity 
that has been accepted by a federal regulatory authority or ap-
proved after a hearing by the commission; and PURA §36.206, 
which provides what may be included in a purchased power 
cost recovery factor. 

Cross Reference to Statutes: Public Utility Regulatory Act 
§§14.002, 36.051, 36.058, 36.204, 36.205, and 36.206. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302083 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Effective date: June 12, 2013 
Proposal publication date: November 30, 2012 
For further information, please call: (512) 936-7223 

16 TAC §25.238 
New §25.238 is adopted under the Public Utility Regulatory Act, 
Texas Utilities Code Annotated §14.002 (Vernon 2007 and Supp. 
2012) (PURA) which provides the commission with the authority 
to make and enforce rules reasonably required in the exercise 
of its powers and jurisdiction; and specifically, PURA §36.051, 
which states that in establishing an electric utility's rates, the reg-
ulatory authority shall establish the utility's overall revenues at 
an amount that will permit the utility a reasonable opportunity to 
earn a reasonable return on the utility's invested capital used and 
useful in providing service to the public in excess of the utility's 
reasonable and necessary operating expenses; PURA §36.058, 
which limits the commission's authority to allow the recovery of a 
payment made by an electric utility to an affiliate; PURA §36.204, 
which grants the commission the authority to allow timely recov-
ery of the reasonable costs of purchased power; PURA §36.205, 
which permits the commission to use any appropriate method to 
provide for the adjustment of the cost of purchased electricity 
that has been accepted by a federal regulatory authority or ap-
proved after a hearing by the commission; and PURA §36.206, 
which provides what may be included in a purchased power cost 
recovery factor. 

Cross Reference to Statutes: Public Utility Regulatory Act 
§14.002, 36.051, 36.058, 36.204, 36.205, and 36.206. 

25.238. Purchased Power Capacity Cost Recovery Factor (PCRF). 

(a) Application. This section applies to an electric utility that 
ells electricity. 

(b) Definitions. The following terms, when used in this sec-
ion, have the following meanings unless the context indicates other-
ise. 

(1) Class billing determinants--Kilowatt-hours (kWh) for 
ach class that is not billed using a demand charge, and kilowatts (kW) 
or each class that is billed using a demand charge. 

§

§
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(2) Cost year--the most recent historical 12-month period 
for which data are available at the time a utility prepares an application 
to establish, adjust, or terminate a PCRF. 

(3) Net production capacity invested capital--Production 
capacity invested capital costs recorded in Federal Energy Regulatory 
Commission (FERC) Uniform System of Accounts 303, 310 - 317, 
320 - 326, 330 - 337, and 340 - 347, less accumulated depreciation and 
adjusted for any changes in production capacity-related accumulated 
deferred federal income taxes and excluding any impact associated 
with Financial Accounting Standards Board Interpretation No. 48. 

(c) Establishment, adjustment, and termination of a PCRF. 

(1) A utility may apply for establishment of a PCRF rider 
only if all of the following conditions are met: 

(A) the utility's most recent comprehensive base-rate 
proceeding established sufficient information to allow for the determi-
nation of values for the parameters in subsection (h) of this section; 

(B) no more than two years have passed since the final 
order in the utility's most recent comprehensive base-rate proceeding; 

(C) the utility has not had a PCRF in effect within the 
last year; and 

(D) no PCRF has been in effect for the utility since the 
final order in the utility's most recent comprehensive base-rate proceed-
ing. 

(2) The application in which the utility applies for the es-
tablishment, adjustment, or termination of a PCRF rider shall be limited 
to issues related to the establishment, adjustment, or termination of the 
PCRF rider. 

(3) The PCRF shall not include: 

(A) the cost of capacity purchased directly or indirectly 
from an affiliate, as defined in §25.5(3) of this title (relating to Defi-
nitions), of the utility, including, without limitation, whether such ca-
pacity is acquired through one or more intermediaries or pursuant to a 
FERC approved agreement or tariff of a Regional Transmission Organ-
ization or Independent System Operator, unless such affiliate-related 
purchases have been previously approved by the commission in a pro-
ceeding under subsection (d) of this section; 

(B) the cost of capacity owned by the utility; 

(C) any costs recoverable by the utility under §25.236 
of this title (relating to Recovery of Fuel Costs), including purchases 
of firm energy; 

(D) any costs for purchases made through day-ahead or 
real-time markets of a Regional Transmission Organization or Inde-
pendent System Operator. 

(4) Upon the establishment of a utility's PCRF, the utility 
shall annually file an application for an adjustment of the PCRF. The 
cost year used in an annual PCRF adjustment shall be the 12-month 
period that immediately follows the cost year used to set the existing 
PCRF. In addition, the utility shall file the application to adjust the 
PCRF promptly after the relevant cost-year data become available. The 
commission may establish a schedule for the filing of such applications. 

(5) A utility may terminate its PCRF as part of any annual 
PCRF adjustment proceeding. The final order including the termina-
tion of a PCRF shall specify the date by which the utility shall be re-
quired to file an application for the final reconciliation of the costs and 
revenues associated with the terminated PCRF. 
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(6) Commission staff may petition at any time to terminate 
a utility's PCRF. 

(7) A utility's request to establish, adjust, terminate, or rec-
oncile a PCRF shall include the utility's direct testimony supporting the 
request. 

(d) Pre-approval of purchased power agreements. 

(1) The commission may pre-approve a utility's executed 
agreement for the purchase of power capacity from an affiliate if it finds 
that the agreement is reasonable, and the utility may thereafter seek to 
include the capacity costs incurred under such a commission-approved 
agreement in its PCRF rider. 

(2) Though not required for inclusion in a PCRF rider, a 
utility may seek commission review of the reasonableness of a utility's 
executed agreement for the purchase of power capacity from a non-
affiliate, and the utility may seek to include the capacity costs incurred 
under such a commission-approved agreement in its PCRF rider. 

(3) Agreements under paragraphs (1) and (2) of this sub-
section may include an agreement for the purchase of capacity to be 
delivered in the future that relies on the construction of a generating 
unit or units. 

(4) An application in which the utility applies for pre-ap-
proval of purchased power capacity agreements under this subsection 
shall be limited to issues related to the pre-approval of such agreements. 

(5) A utility may apply for pre-approval of purchased 
power agreements under this subsection no more than once per year, 
and no more than three times between comprehensive base-rate 
proceedings. 

(e) Notice of PCRF proceeding. 

(1) Within one commission working day of filing an ap-
plication limited to establishing, adjusting, or terminating a PCRF, a 
utility shall provide notice of the application in accordance with the 
following: 

(A) Method of notice. 

(i) The utility shall serve notice of the application 
on the parties to the utility's last PCRF reconciliation proceeding or, if 
there has been no PCRF reconciliation proceeding, on the parties to the 
utility's last comprehensive base-rate proceeding. 

(ii) The utility shall issue a news release and post the 
news release on its website. 

(B) Content of notice. Notice provided pursuant to 
paragraph (1) of this subsection shall include the following: 

(i) The date the application was filed; 

(ii) A description of the application, including the 
relief requested; 

(iii) The date of the intervention and hearing request 
deadline. The date of the intervention and hearing request deadline 
shall be 30 days after the application was filed, except that if the date 
would fall on a day that is not a commission working day, the interven-
tion and hearing request deadline shall be the first commission working 
day after the 30th day after the application was filed; 

(iv) To the extent applicable, the existing PCRF and 
the proposed PCRF by rate class, and the percentage difference be-
tween the two; 

(v) For an application seeking to establish or adjust 
a PCRF, the following statement: "The PCRF is subject to final review 
in the next PCRF reconciliation."; 

(vi) The statement, "Persons with questions or who 
want more information on this application may contact (utility name) 
at (utility address) or call (utility toll-free telephone number) during 
normal business hours. A complete copy of this application is available 
for inspection at the address listed above"; and 

(vii) The statement, "Persons who wish to intervene 
in the proceeding for this application, or who wish to provide their 
comments concerning this application, should contact the Public Utility 
Commission of Texas, Customer Protection Division, P.O. Box 13326, 
Austin, Texas 78711-3326, or call (512) 936-7120 or toll-free at (888) 
782-8477. Hearing and speech-impaired individuals with text tele-
phones (TTY) may call (512) 936-7136 or use Relay Texas (toll-free) 
1-800-735-2989." 

(C) Proof of notice. Within five commission working 
days from the filing of the application limited to establishing or adjust-
ing a PCRF, the utility shall file proof in the form of an affidavit that it 
complied with this paragraph. 

(2) If a utility applies to reconcile a PCRF in a base-rate 
proceeding, the appropriate method and proof of notice set forth in 
§22.51 of this title (relating to Notice for Public Utility Regulatory Act, 
Chapter 36, Subchapters C - E; Chapter 51, §51.009; and Chapter 53, 
Subchapters C - E Proceedings) shall apply. The notice shall include a 
description of the requested change to the PCRF. 

(3) If a utility applies to reconcile a PCRF outside of a base-
rate proceeding, the method of notice set forth in §25.235(b)(1)(B) of 
this title (relating to Fuel Costs-General) shall apply. The proof of no-
tice set forth in §25.235(b)(3) of this title shall apply. The notice shall 
include a description of the requested reconciliation of the PCRF. 

(f) Procedural schedule. Upon the filing of an application lim-
ited to the annual adjustment of a PCRF pursuant to this section, the 
presiding officer shall set a procedural schedule that will enable the 
commission to issue a final order in the proceeding as follows, except 
where good cause supports a different procedural schedule: 

(1) within 60 days after a sufficient application was filed, if 
no hearing is requested within 30 days of the filing of the application; 
or 

(2) within 120 days after a sufficient application was filed, 
if a hearing is requested within 30 days of the filing of the application. 
If a hearing is requested, the hearing will be held no earlier than the 
first working day after the 45th day after a sufficient application was 
filed. 

(g) Exclusion from fuel factor. Costs that are recovered 
through a PCRF shall be excluded in calculating the utility's fixed fuel 
factor as defined in §25.237 of this title (relating to Fuel Factors). 

(h) PCRF formula. 

(1) The PCRF for each rate class shall be calculated using 
the following formula: 
Figure: 16 TAC §25.238(h)(1) 

(2) Where the cost year used in setting a PCRF includes a 
change in base rates due to a comprehensive base-rate proceeding, pa-
rameters in the PCRF formula that refer to values from the utility's last 
comprehensive base-rate proceeding shall be calculated by prorating 
the values from the relevant base rate-proceedings across the cost-year. 

(i) True-up. After establishment of an initial PCRF, a subse-
quent PCRF cost year is expected to contain portions of two different 
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PCRF rate years. Therefore, for purposes of calculating class over- or 
under-recoveries for use in a proceeding to adjust the PCRF, previous 
PCRF revenue requirements from PCRF rate years in effect during the 
cost year shall be prorated across the cost year. For each rate class, the 
difference between the prorated cost-year PCRF revenue requirement 
that previous PCRFs were set to recover from that class and the actual 
cost-year PCRF revenues recovered from that class, with interest on the 
balance calculated at the rate established annually by the commission 
pursuant to §25.28(c) and (d) of this title (relating to Bill Payment and 
Adjustments), shall be credited or charged to that class when calculat-
ing the adjusted PCRF. In the event that a PCRF rider is terminated, 
any over- or under-recovery amounts, with interest applied, shall be 
included in a separate rider. 

(j) Reconciliation of PCRF expenses. 

(1) The reasonableness and necessity of expenses recov-
ered through the PCRF shall be reviewed, and such costs and corre-
sponding PCRF revenues shall be reconciled, as part of any proceeding 
initiated under §25.236(b) of this title. Upon motion and showing of 
good cause, a PCRF reconciliation proceeding may be severed from or 
consolidated with other proceedings. 

(2) In a proceeding in which PCRF costs are being recon-
ciled, the electric utility has the burden of showing that: 

(A) its expenses recovered through the PCRF during the 
reconciliation period were reasonable and necessary expenses incurred 
to provide reliable electric service to retail customers; and 

(B) it has properly accounted for the amount of pur-
chased power capacity-related revenues collected pursuant to the PCRF 
and corresponding to costs reviewed during the reconciliation period. 

(3) Any refunds or surcharges resulting from a PCRF rec-
onciliation, with interest applied, shall, in the annual PCRF proceeding 
immediately subsequent to the filing of the final order in the reconcil-
iation proceeding, be incorporated into the true-up balances described 
in subsection (i) of this section. In the event that no PCRF rider is in 
effect subsequent to a PCRF reconciliation, such refunds or surcharges, 
with interest applied, shall be included in a separate rider. 

(k) Transition Issues. For a utility subject to a commission or-
der to transition to retail competition as of the effective date of this 
section, the utility's existing power cost recovery factor in its tariff ap-
proved under the prior rule shall continue to be effective until the effec-
tive date of new unbundled retail delivery tariffs for the utility, at which 
time the power cost recovery factor shall be terminated. Any over- or 
under-recovery amounts, with interest applied, shall be included in a 
separate rider to the utility's retail delivery tariffs to be established in the 
proceeding that approves such tariffs and shall be credited or charged 
to customers as appropriate. The utility shall file monthly reports with 
the commission showing all such amounts until no remaining amounts 
remain to be credited or charged, at which time the utility shall file a 
final report with the commission. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302084 

Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Effective date: June 12, 2013 
Proposal publication date: November 30, 2012 
For further information, please call: (512) 936-7223 

TITLE 22. EXAMINING BOARDS 

PART 8. TEXAS APPRAISER 
LICENSING AND CERTIFICATION 
BOARD 

CHAPTER 153. RULES RELATING TO 
PROVISIONS OF THE TEXAS APPRAISER 
LICENSING AND CERTIFICATION ACT 
22 TAC §153.21 
The Texas Appraiser Licensing and Certification Board (TALCB) 
adopts amendments to §153.21, concerning Appraiser Trainees 
and Sponsors, without changes to the proposed text as pub-
lished in the March 8, 2013, issue of the Texas Register (38 
TexReg 1624). 

The amendments require disclosure by sponsors of any dis-
ciplinary action taken against them in the past three years 
and to bring the rules into compliance with the updated Real 
Property Appraiser Qualification Criteria (Criteria) set out by 
The Appraiser Qualifications Board of the Appraisal Foundation. 
The Criteria states that Supervisory Appraisers shall be in "good 
standing" for a period of at least three years. 

The reasoned justification for the amendments is compliance 
with federal requirements for Supervisory Appraisers and to al-
low the trainee to make a fully educated decision when choosing 
a supervising appraiser. 

No comments were received on the amendments as proposed. 

The amendments are adopted under Texas Occupations Code, 
§1103.151, which authorizes TALCB to adopt rules relating 
to certificates and licenses, and §1103.152; which authorizes 
TALCB to prescribe qualifications for appraisers that are con-
sistent with the qualifications established by the Appraiser 
Qualification Board. 

The statute affected by this adoption is Texas Occupations Code, 
Chapter 1103. No other statute, code or article is affected by this 
adoption. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302117 
Kerri T. Lewis 
General Counsel 
Texas Appraiser Licensing and Certification Board 
Effective date: June 12, 2013 
Proposal publication date: March 8, 2013 
For further information, please call: (512) 936-3652 
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22 TAC §153.24 
The Texas Appraiser Licensing and Certification Board (TALCB) 
adopts amendments to §153.24, concerning Complaint Process-
ing, with non-substantive changes to the proposed text as pub-
lished in the March 8, 2013, issue of the Texas Register (38 
TexReg 1625). 

The difference between the rule as proposed and adopted is: 
(1) the addition of the word "investigative" between "preliminary" 
and "review" in subsection (e) to clarify the type of review; and (2) 
the addition of the phrases "there is no jurisdiction" and "the com-
plaint warrants dismissal, including contingent dismissal, under 
subsection (j) of this section" to subsection (g) in order to provide 
a more comprehensive list of when a complaint will be dismissed 
without further processing. 

The revisions to the rule as adopted do not change the nature or 
scope so much that it could be deemed a different rule. The rule 
as adopted does not affect individuals other than those contem-
plated by the rule as proposed. The rule as adopted does not 
impose more onerous requirements than the proposed rule. 

The amendments are adopted to clarify that receipt of a com-
plaint intake form by TALCB does not constitute the filing of a 
formal complaint against the individual named on the complaint 
intake form; to clarify all of the information that a respondent must 
provide to TALCB following notification of receipt of a complaint 
intake form; to establish a timeframe for completion of a prelim-
inary review to determine if a violation occurred; to set out the 
criteria and procedure for filing of a formal complaint by TALCB; 
to more clearly set out levels of discipline and the mitigating and 
aggravating factors to be considered when assessing sanctions; 
and to more clearly define penalty parameters at each level. 

The reasoned justification for the amendments is greater clarity 
and transparency about complaint processing and sanctions at 
TALCB. 

One comment in favor of the amendments was received from an 
appraiser association. Two general comments were received by 
an appraiser and an appraiser/attorney regarding informal con-
ferences held as part of complaint processing with one stating 
that he had heard that respondents felt mistreated by staff and 
the other stating that staff was professional and courteous during 
the informal conferences he attended. Neither made any specific 
comments regarding the amendments to the rule. 

The amendments are adopted under Texas Occupations Code, 
§1103.151, which authorizes TALCB to adopt rules relating 
to certificates and licenses; and §1103.154, which authorizes 
TALCB to adopt rules relating to the professional conduct of a 
licensed    

The statute affected by this adoption is Texas Occupations Code, 
Chapter 1103. No other statute, code or article is affected by this 
adoption. 

§153.24. Complaint Processing. 

(a) Receipt of a Complaint Intake Form by the board does not 
constitute the filing of a formal complaint by the board against the indi-
vidual named on the Complaint Intake Form. Upon receipt of a signed 
Complaint Intake Form, staff shall: 

(1) assign the complaint a case number in the complaint 
tracking system; and 

or certified appraiser.

(2) send written acknowledgement of receipt to the com-
plainant. 

(b) If the staff determines at any time that the complaint is not 
within the board's jurisdiction or that no violation exists, the complaint 
shall be dismissed with no further processing. The board or the com-
missioner may delegate to staff the duty to dismiss complaints. 

(c) A complaint alleging mortgage fraud or in which mortgage 
fraud is suspected: 

(1) may be investigated covertly; and 

(2) shall be referred to the appropriate prosecutorial author-
ities. 

(d) Staff may request additional information necessary to de-
termine how to proceed with the complaint from any person. 

(e) As part of a preliminary investigative review, a copy of the 
Complaint Intake Form and all supporting documentation shall be sent 
to the respondent unless the complaint qualifies for covert investigation 
and the Standards and Enforcement Services Division deems covert 
investigation appropriate. 

(f) The respondent shall submit a response within 20 days of 
receiving a copy of the Complaint Intake Form. The 20-day period 
may be extended for good cause upon request in writing or by e-mail. 
The response shall include the following: 

(1) a copy of the appraisal report that is the subject of the 
complaint; 

(2) a copy of the respondent's work file associated with the 
appraisal(s) listed in the complaint, with the following signed state-
ment attached to the work file(s): I SWEAR AND AFFIRM THAT 
EXCEPT AS SPECIFICALLY SET FORTH HEREIN, THE COPY 
OF EACH AND EVERY APPRAISAL WORK FILE ACCOMPANY-
ING THIS RESPONSE IS A TRUE AND CORRECT COPY OF THE 
ACTUAL WORK FILE, AND NOTHING HAS BEEN ADDED TO 
OR REMOVED FROM THIS WORK FILE OR ALTERED AFTER 
PLACEMENT IN THE WORK FILE. (SIGNATURE OF RESPON-
DENT); 

(3) a narrative response to the complaint, addressing each 
and every item in the complaint; 

(4) a list of any and all persons known to the respondent to 
have actual knowledge of any of the matters made the subject of the 
complaint and, if in the respondent's possession, contact information; 

(5) any documentation that supports respondent's position 
that was not in the work file, as long as it is conspicuously labeled as 
non-work file documentation and kept separate from the work file. The 
respondent may also address other matters not raised in the complaint 
that the respondent believes need explanation; and 

(6) a signed, dated and completed copy of any question-
naire sent by board staff. 

(g) Staff will evaluate the complaint within three months of 
receipt of the response from respondent to determine whether sufficient 
evidence of a potential violation of TALCB's statutes or rules, or the 
Uniform Standards of Professional Appraisal Practice (USPAP) exists 
to pursue investigation and possible formal disciplinary action. If the 
staff determines that there is no jurisdiction, no violation exists, or there 
is insufficient evidence to prove a violation, or the complaint warrants 
dismissal, including contingent dismissal, under subsection (j) of this 
section, the complaint shall be dismissed with no further processing. 

(h) If the complaint is not dismissed under subsection (g) of 
this section, a formal complaint will be opened and it will be investi-
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gated by a staff investigator or peer investigative committee, as appro-
priate. Staff may also open a formal complaint on its own motion. A 
written notice that a formal complaint has been opened will be sent to 
the complainant and respondent. 

(i) The staff investigator or peer investigative committee as-
signed to investigate a formal complaint shall prepare a report detailing 
its findings on a form approved by the board for that purpose. Reports 
prepared by a peer investigative committee shall be reviewed by the 
Standards and Enforcement Services Division, which shall determine 
the appropriate disposition of the complaint. 

(j) In determining the proper disposition of a formal complaint 
pending as of or filed after the effective date of this subsection, and 
subject to the maximum penalties authorized under Texas Occupations 
Code §1103.552, staff, the administrative law judge in a contested case 
hearing and the board shall consider the following sanctions guidelines 
and list of non-exclusive factors as demonstrated by the evidence in the 
record of a contested case proceeding. 

(1) For the purposes of these sanctions guidelines: 

(A) A person will not be considered to have had a prior 
warning letter, contingent dismissal or discipline if that prior warning 
letter, contingent dismissal or discipline occurred more than seven (7) 
years ago; 

(B) A prior warning letter, contingent dismissal or dis-
cipline given less than seven years ago will not be considered unless 
the board had taken final action against the person before the date of 
the appraisal that led to the subsequent disciplinary action; 

(C) Prior discipline is defined as any sanction (includ-
ing administrative penalty) received under a board final or agreed order; 

(D) A violation refers to a violation of any provision of 
the Act, Board Rules or USPAP; 

(E) "Minor deficiencies" is defined as violations of the 
Act, Board Rules or USPAP which do not impact the credibility of the 
appraisal assignment results, the assignment results themselves and do 
not impact the appraiser's honesty, trustworthiness or integrity to the 
board, the appraiser's clients or intended users of the appraisal service 
provided; 

(F) "Serious deficiencies" is defined as violations of the 
Act, Board Rules or USPAP which do impact the credibility of the ap-
praisal assignment results, the assignment results themselves or do im-
pact the appraiser's honesty, trustworthiness or integrity to the board, 
the appraiser's clients or intended users of the appraisal service pro-
vided; 

(G) "Remedial measures" include, but are not limited 
to, training, mentorship, education, or any combination thereof; and 

(H) The terms of a contingent dismissal agreement will 
be in writing and agreed to by all parties. If respondent completes all re-
medial measures required in the agreement within a certain prescribed 
period of time, the complaint will be dismissed with a non-disciplinary 
warning letter. 

(2) List of factors to consider in determining proper dispo-
sition of a formal complaint: 

(A) Whether the Respondent has previously received a 
warning letter or contingent dismissal, and if so, the similarity of facts 
or violations in that previous complaint to the facts or violations in the 
instant complaint matter; 

(B) Whether the Respondent has previously been disci-
plined; 

(C) If previously disciplined, the nature of the disci-
pline, including: 

(i) Whether it concerned the same or similar viola-
tions or facts; 

(ii) The nature of the disciplinary sanctions im-
posed; 

(iii) The length of time since the previous discipline; 

(D) The difficulty or complexity of the appraisal assign-
ment(s) at issue; 

(E) Whether the violations found were of a negligent, 
grossly negligent or a knowing or intentional nature; 

(F) Whether the violations found involved a single ap-
praisal/instance of conduct or multiple appraisals/instances of conduct; 

(G) To whom were the appraisal report(s) or the con-
duct directed, with greater weight placed upon appraisal report(s) or 
conduct directed at: 

(i) A financial institution or their agent, contemplat-
ing a lending decision based, in part, on the appraisal report(s) or con-
duct at issue; 

(ii) The board; 

(iii) A matter which is actively being litigated in a 
state or federal court or before a regulatory body of a state or the federal 
government; 

(iv) Another government agency or government 
sponsored entity, including, but not limited to, the United States 
Department of Veteran's Administration, the United States Department 
of Housing and Urban Development, the State of Texas, Fannie Mae, 
and Freddie Mac; 

(v) A consumer contemplating a real property trans-
action involving the consumer's principal residence; 

(H) Whether Respondent's violations caused any harm, 
including financial harm, and the amount of such harm; 

(I) Whether Respondent acknowledged or admitted to 
violations and cooperated with the board's investigation prior to any 
contested case hearing; 

(J) The level of experience Respondent had in the ap-
praisal profession at the time of the violations, including: 

(i) The level of appraisal credential Respondent 
held; 

(ii) The length of time Respondent had been an ap-
praiser; 

(iii) The nature and extent of any education Respon-
dent had received related to the areas in which violations were found; 
and 

(iv) Any other real estate or appraisal related back-
ground or experience Respondent had; 

(K) Whether Respondent can improve appraisal skills 
and reports through the use of remedial measures. 

(3) The sanctions guidelines contained herein shall be em-
ployed in conjunction with the factors listed in paragraph (2) of this 
subsection to assist in reaching the proper disposition of a formal com-
plaint: 
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(A) 1st Time Discipline Level 1--violations of the Act, 
Board Rules, or USPAP which evidence minor deficiencies will result 
in one of the following outcomes: 

(i) Dismissal; 

(ii) Dismissal with non-disciplinary warning letter; 

(iii) Contingent dismissal with remedial measures. 

(B) 1st Time Discipline Level 2--violations of the Act, 
Board Rules, or USPAP which evidence serious deficiencies will result 
in one of the following outcomes: 

(i) Contingent dismissal with remedial measures; 

(ii) A final order which imposes one or more of the 
following: 

(I) Remedial measures; 

(II) Required promulgation, adoption and imple-
mentation of written, preventative policies or procedures addressing 
specific areas of professional practice; 

(III) A probationary period with provisions for 
monitoring the appraiser's practice; 

(IV) Restrictions on a certified appraiser's ability 
to sponsor any appraiser trainees; 

(V) Restrictions on the scope of practice the ap-
praiser is allowed to engage in for a specified time period or until spec-
ified conditions are satisfied; 

(VI) Up to $250 in administrative penalties per 
act or omission which constitutes a violation(s) of USPAP, Board Rules 
or the Act, not to exceed $3,000 in the aggregate. 

(C) 1st Time Discipline Level 3--violations of the Act, 
Board Rules, or USPAP which evidence serious deficiencies and were 
done with knowledge, deliberately, willfully, or with gross negligence 
will result in a final order which imposes one or more of the following: 

(i) A period of suspension; 

(ii) A revocation; 

(iii) Remedial measures; 

(iv) Required promulgation, adoption and imple-
mentation of written, preventative policies or procedures addressing 
specific areas of professional practice; 

(v) A probationary period with provisions for mon-
itoring the appraiser's practice; 

(vi) Restrictions on a certified appraiser's ability to 
sponsor any appraiser trainees; 

(vii) Restrictions on the scope of practice the ap-
praiser is allowed to engage in for a specified time period or until 
specified conditions are satisfied; 

(viii) Up to $1,500 in administrative penalties per act 
or omission which constitutes a violation(s) of USPAP, Board Rules or 
the Act, up to the maximum $5,000 statutory limit per complaint matter. 

(D) 2nd Time Discipline Level 1--violations of the Act, 
Board Rules, or USPAP which evidence minor deficiencies will result 
in one of the following outcomes: 

(i) Dismissal; 

(ii) Dismissal with non-disciplinary warning letter; 

(iii) Contingent dismissal with remedial measures; 

(iv) A final order which imposes one or more of the 
following: 

(I) Remedial measures; 

(II) Required promulgation, adoption and imple-
mentation of written, preventative policies or procedures addressing 
specific areas of professional practice; 

(III) A probationary period with provisions for 
monitoring the appraiser's practice; 

(IV) Restrictions on a certified appraiser's ability 
to sponsor any appraiser trainees; 

(V) Restrictions on the scope of practice the ap-
praiser is allowed to engage in for a specified time period or until spec-
ified conditions are satisfied; 

(VI) Up to $250 in administrative penalties per 
act or omission which constitutes a violation(s) of USPAP, Board Rules 
or the Act, up to the maximum $1,000 statutory limit per complaint 
matter. 

(E) 2nd Time Discipline Level 2--violations of the Act, 
Board Rules, or USPAP which evidence serious deficiencies will result 
in a final order which imposes one or more of the following: 

(i) A period of suspension; 

(ii) A revocation; 

(iii) Remedial measures; 

(iv) Required promulgation, adoption and imple-
mentation of written, preventative policies or procedures addressing 
specific areas of professional practice; 

(v) A probationary period with provisions for mon-
itoring the appraiser's practice; 

(vi) Restrictions on a certified appraiser's ability to 
sponsor any appraiser trainees; 

(vii) Restrictions on the scope of practice the ap-
praiser is allowed to engage in for a specified time period or until 
specified conditions are satisfied; 

(viii) Up to $1,500 in administrative penalties per act 
or omission which constitutes a violation(s) of USPAP, Board Rules or 
the Act, up to the maximum $5,000 statutory limit per complaint matter. 

(F) 2nd Time Discipline Level 3--violations of the Act, 
Board Rules, or USPAP which evidence serious deficiencies and were 
done with knowledge, deliberately, willfully, or with gross negligence 
will result in a final order which imposes one or more of the following: 

(i) A period of suspension; 

(ii) A revocation; 

(iii) Remedial measures; 

(iv) Required promulgation, adoption and imple-
mentation of written, preventative policies or procedures addressing 
specific areas of professional practice; 

(v) A probationary period with provisions for mon-
itoring the appraiser's practice; 

(vi) Restrictions on a certified appraiser's ability to 
sponsor any appraiser trainees; 

(vii) Restrictions on the scope of practice the ap-
praiser is allowed to engage in for a specified time period or until 
specified conditions are satisfied; 
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♦ ♦ ♦ 

(viii) Up to $1,500 in administrative penalties per act 
or omission which constitutes a violation(s) of USPAP, Board Rules or 
the Act, up to the maximum $5,000 statutory limit per complaint matter. 

(G) 3rd Time Discipline Level 1--violations of the Act, 
Board Rules, or USPAP which evidence minor deficiencies will result 
in a final order which imposes one or more of the following: 

(i) A period of suspension; 

(ii) A revocation; 

(iii) Remedial measures; 

(iv) Required promulgation, adoption and imple-
mentation of written, preventative policies or procedures addressing 
specific areas of professional practice; 

(v) A probationary period with provisions for mon-
itoring the appraiser's practice; 

(vi) Restrictions on a certified appraiser's ability to 
sponsor any appraiser trainees; 

(vii) Restrictions on the scope of practice the ap-
praiser is allowed to engage in for a specified time period or until 
specified conditions are satisfied; 

(viii) $1,000 to $1,500 in administrative penalties 
per act or omission which constitutes a violation(s) of USPAP, Board 
Rules or the Act, up to the maximum $5,000 statutory limit per 
complaint matter. 

(H) 3rd Time Discipline Level 2--violations of the Act, 
Board Rules, or USPAP which evidence serious deficiencies will result 
in a final order which imposes one or more of the following: 

(i) A period of suspension; 

(ii) A revocation; 

(iii) Remedial measures; 

(iv) Required promulgation, adoption and imple-
mentation of written, preventative policies or procedures addressing 
specific areas of professional practice; 

(v) A probationary period with provisions for mon-
itoring the appraiser's practice; 

(vi) Restrictions on a certified appraiser's ability to 
sponsor any appraiser trainees; 

(vii) Restrictions on the scope of practice the ap-
praiser is allowed to engage in for a specified time period or until 
specified conditions are satisfied; 

(viii) $1,500 in administrative penalties per act or 
omission which constitutes a violation(s) of USPAP, Board Rules or 
the Act, up to the maximum $5,000 statutory limit per complaint mat-
ter. 

(I) 3rd Time Discipline Level 3--violations of the Act, 
Board Rules, or USPAP which evidence serious deficiencies and were 
done with knowledge, deliberately, willfully, or with gross negligence 
will result in a final order which imposes one or more of the following: 

(i) A revocation; and 

(ii) $1,500 in administrative penalties per act or 
omission which constitutes a violation(s) of USPAP, Board Rules 
or the Act, up to the maximum $5,000 statutory limit per complaint 
matter. 

(J) 4th Time Discipline--violations of the Act, Board 
Rules or USPAP will result in a final order which imposes the follow-
ing: 

(i) A revocation; and 

(ii) $1,500 in administrative penalties per act or 
omission which constitutes a violation(s) of USPAP, Board Rules 
or the Act, up to the maximum $5,000 statutory limit per complaint 
matter. 

(K) Unlicensed appraisal activity will result in a final 
order which imposes a $1,500 in administrative penalties per unli-
censed appraisal activity, up to the maximum $5,000 statutory limit 
per complaint matter. 

(4) In addition, staff may recommend any or all of the fol-
lowing: 

(A) Reducing or increasing the recommended sanction 
or administrative penalty for a complaint based on documented factors 
that support the deviation, including but not limited to those factors 
articulated under paragraph (2) of this subsection; 

(B) Probating all or a portion of any sanction or admin-
istrative penalty for a period not to exceed five years; 

(C) Requiring additional reporting requirements; and 

(D) Such other recommendations, with documented 
support, as will achieve the purposes of the Act, the Rules, and/or 
USPAP. 

(k) Agreed resolutions of complaint matters pursuant to Texas 
Occupations Code §1103.458 or §1103.459 must be signed by the re-
spondent, a representative of the Standards and Enforcement Services 
Division, and the commissioner. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302118 
Kerri T. Lewis 
General Counsel 
Texas Appraiser Licensing and Certification Board 
Effective date: June 12, 2013 
Proposal publication date: March 8, 2013 
For further information, please call: (512) 936-3652 

PART 15. TEXAS STATE BOARD OF 
PHARMACY 

CHAPTER 281. ADMINISTRATIVE PRACTICE 
AND PROCEDURES 
SUBCHAPTER C. DISCIPLINARY 
GUIDELINES 
22 TAC §281.61 
The Texas State Board of Pharmacy adopts amendments to 
§281.61, concerning Definitions of Discipline Authorized. The 
amendments are adopted without changes to the proposed text 
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♦ ♦ ♦ 

as published in the March 8, 2013, issue of the Texas Register 
(38 TexReg 1636). 

The amendments clarify and update the definitions to include 
registrants. 

No comments were received. 

The amendments are adopted under §551.002 and §554.051 of 
the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569, 
Texas Occupations Code). The Board interprets §551.002 as 
authorizing the agency to protect the public through the effective 
control and regulation of the practice of pharmacy. The Board 
interprets §554.051(a) as authorizing the agency to adopt rules 
for the proper administration and enforcement of the Act. 

The statutes affected by these amendments: Texas Pharmacy 
Act, Chapters 551 - 566 and 568 - 569, Texas Occupations Code. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302108 
Gay Dodson, R.Ph. 
Executive Director/Secretary 
Texas State Board of Pharmacy 
Effective date: June 12, 2013 
Proposal publication date: March 8, 2013 
For further information, please call: (512) 305-8028 

CHAPTER 291. PHARMACIES 
SUBCHAPTER B. COMMUNITY PHARMACY 
(CLASS A) 
22 TAC §291.33 
The Texas State Board of Pharmacy adopts amendments to 
§291.33, concerning Operational Standards. The amendments 
are adopted with changes to the proposed text as published 
in the March 8, 2013, issue of the Texas Register (38 TexReg 
1637). The changes correct wording to be consistent with other 
sections. 

The amendments clarify and update the section to be consis-
tent with other sections; require documentation of a consultation 
with a prescriber regarding a prescription; require only the name 
of the prescriber on the prescription label and not the supervis-
ing physician for prescriptions issued by nurse practitioners and 
physician assistants; and change the days supply for alternate 
labeling from 34-day supply or 100 dosage units whichever is 
less to a 90-day supply. 

H-E-B and the Coalition for Nurses in Advanced Practice (CNAP) 
provided comments regarding the proposed amendments. 
H-E-B agrees with requiring documentation of consultation with 
a prescriber for any questionable prescriptions, prior to dispens-
ing. H-E-B commented that such verification will mitigate the 
potential for any possible dispensing errors of any prescriptions 
that are unclear. In addition, H-E-B believes this will increase 
the level of patient safety within the pharmacies. CNAP agrees 
the name of the prescribing practitioner or pharmacist who 
signed the prescription should be the only name that appears 

on the prescription label. CNAP commented that including both 
the name of the advanced practice nurse (APN) or physician 
assistant and the name of the supervising physician causes 
confusion for many patients. CNAP believes these proposed 
rule amendments will be positive for patients, practitioners, and 
pharmacists. The board agrees with these comments. 

The amendments are adopted under §551.002 and §554.051 of 
the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569, 
Texas Occupations Code). The Board interprets §551.002 as 
authorizing the agency to protect the public through the effective 
control and regulation of the practice of pharmacy. The Board 
interprets §554.051(a) as authorizing the agency to adopt rules 
for the proper administration and enforcement of the Act. 

The statutes affected by these amendments: Texas Pharmacy 
Act, Chapters 551 - 566 and 568 - 569, Texas Occupations Code. 

§291.33. Operational Standards. 

(a) Licensing requirements. 

(1) A Class A pharmacy shall register annually or bienni-
ally with the board on a pharmacy license application provided by the 
board, following the procedures as specified in §291.1 of this title (re-
lating to Pharmacy License Application). 

(2) A Class A pharmacy which changes ownership shall 
notify the board within ten days of the change of ownership and apply 
for a new and separate license as specified in §291.3 of this title (relat-
ing to Required Notifications). 

(3) A Class A pharmacy which changes location and/or 
name shall notify the board within ten days of the change and file for 
an amended license as specified in §291.3 of this title. 

(4) A Class A pharmacy owned by a partnership or corpo-
ration which changes managing officers shall notify the board in writ-
ing of the names of the new managing officers within ten days of the 
change, following the procedures as specified in §291.3 of this title. 

(5) A Class A pharmacy shall notify the board in writing 
within ten days of closing, following the procedures as specified in 
§291.5 of this title (relating to Closing a Pharmacy). 

(6) A separate license is required for each principal place 
of business and only one pharmacy license may be issued to a specific 
location. 

(7) A fee as specified in §291.6 of this title (relating to Phar-
macy License Fees) will be charged for the issuance and renewal of a 
license and the issuance of an amended license. 

(8) A Class A pharmacy, licensed under the provisions of 
the Act, §560.051(a)(1), which also operates another type of phar-
macy which would otherwise be required to be licensed under the Act, 
§560.051(a)(2) concerning Nuclear Pharmacy (Class B), is not required 
to secure a license for such other type of pharmacy; provided, however, 
such licensee is required to comply with the provisions of Subchapter 
C of this chapter (relating to Nuclear Pharmacy (Class B)), to the extent 
such sections are applicable to the operation of the pharmacy. 

(9) A Class A pharmacy engaged in the compounding of 
non-sterile preparations shall comply with the provisions of §291.131 
of this title (relating to Pharmacies Compounding Non-Sterile Prepa-
rations). 

(10) A Class A pharmacy engaged in the compounding of 
sterile preparations shall comply with the provisions of §291.133 of 
this title (relating to Pharmacies Compounding Sterile Preparations). 
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(11) A Class A pharmacy engaged in the provision of re-
mote pharmacy services, including storage and dispensing of prescrip-
tion drugs, shall comply with the provisions of §291.121 of this title 
(relating to Remote Pharmacy Services). 

(12) Class A pharmacy engaged in centralized prescription 
dispensing and/or prescription drug or medication order processing 
shall comply with the provisions of §291.123 of this title (relating to 
Centralized Prescription Drug or Medication Order Processing) and/or 
§291.125 of this title (relating to Centralized Prescription Dispensing). 

(b) Environment. 

(1) General requirements. 

(A) The pharmacy shall be arranged in an orderly fash-
ion and kept clean. All required equipment shall be clean and in good 
operating condition. 

(B) A Class A pharmacy shall have a sink with hot and 
cold running water within the pharmacy, exclusive of restroom facili-
ties, available to all pharmacy personnel and maintained in a sanitary 
condition. 

(C) A Class A pharmacy which serves the general pub-
lic shall contain an area which is suitable for confidential patient coun-
seling. 

(i) Such counseling area shall be: 

(I) easily accessible to both patient and pharma-
cists and not allow patient access to prescription drugs; 

(II) designed to maintain the confidentiality and 
privacy of the pharmacist/patient communication. 

(ii) In determining whether the area is suitable for 
confidential patient counseling and designed to maintain the confiden-
tiality and privacy of the pharmacist/patient communication, the board 
may consider factors such as the following: 

(I) the proximity of the counseling area to the 
check-out or cash register area; 

(II) the volume of pedestrian traffic in and 
around the counseling area; 

(III) the presence of walls or other barriers be-
tween the counseling area and other areas of the pharmacy; and 

(IV) any evidence of confidential information be-
ing overheard by persons other than the patient or patient's agent or the 
pharmacist or agents of the pharmacist. 

(D) The pharmacy shall be properly lighted and venti-
lated. 

(E) The temperature of the pharmacy shall be main-
tained within a range compatible with the proper storage of drugs. 
The temperature of the refrigerator shall be maintained within a range 
compatible with the proper storage of drugs requiring refrigeration. 

(F) Animals, including birds and reptiles, shall not be 
kept within the pharmacy and in immediately adjacent areas under the 
control of the pharmacy. This provision does not apply to fish in aquar-
iums, service animals accompanying disabled persons, or animals for 
sale to the general public in a separate area that is inspected by local 
health jurisdictions. 

(G) If the pharmacy has flammable materials, the phar-
macy shall have a designated area for the storage of flammable mate-
rials. Such area shall meet the requirements set by local and state fire 
laws. 

(2) Security. 

(A) Each pharmacist while on duty shall be responsible 
for the security of the prescription department, including provisions for 
effective control against theft or diversion of prescription drugs, and 
records for such drugs. 

(B) The prescription department shall be locked by key, 
combination or other mechanical or electronic means to prohibit unau-
thorized access when a pharmacist is not on-site except as provided in 
subparagraphs (C) and (D) of this paragraph and paragraph (3) of this 
subsection. The following is applicable: 

(i) If the prescription department is closed at any 
time when the rest of the facility is open, the prescription department 
must be physically or electronically secured. The security may be ac-
complished by means such as floor to ceiling walls; walls, partitions, or 
barriers at least 9 feet 6 inches high; electronically monitored motion 
detectors; pull down sliders; or other systems or technologies that will 
secure the pharmacy from unauthorized entrance when the pharmacy 
is closed. Pharmacies licensed prior to June 1, 2009, shall be exempt 
from this provision unless the pharmacy changes location. Change of 
location shall include the relocation of the pharmacy within the licensed 
address. A pharmacy licensed prior to June 1, 2009 that files a change 
of ownership but does not change location shall be exempt from the 
provisions. 

(ii) The pharmacy's key, combination, or other me-
chanical or electronic means of locking the pharmacy may not be dupli-
cated without the authorization of the pharmacist-in-charge or owner. 

(iii) At a minimum, the pharmacy must have a basic 
alarm system with off-site monitoring and perimeter and motion sen-
sors. The pharmacy may have additional security by video surveillance 
camera systems. 

(C) Prior to authorizing individuals to enter the 
prescription department, the pharmacist-in-charge or owner may des-
ignate persons who may enter the prescription department to perform 
functions, other than dispensing functions or prescription processing, 
documented by the pharmacist-in-charge including access to the 
prescription department by other pharmacists, pharmacy personnel 
and other individuals. The pharmacy must maintain written docu-
mentation of authorized individuals other than individuals employed 
by the pharmacy who accessed the prescription department when a 
pharmacist is not on-site. 

(D) Only persons designated either by name or by title 
including such titles as "relief" or "floater" pharmacist, in writing by the 
pharmacist-in-charge may unlock the prescription department except in 
emergency situations. An additional key to or instructions on accessing 
the prescription department may be maintained in a secure location 
outside the prescription department for use during an emergency or as 
designated by the pharmacist-in-charge. 

(E) Written policies and procedures for the pharmacy's 
security shall be developed and implemented by the pharmacist-in-
charge and/or the owner of the pharmacy. Such policies and proce-
dures may include quarterly audits of controlled substances commonly 
abused or diverted; perpetual inventories for the comparison of the re-
ceipt, dispensing, and distribution of controlled substances; monthly 
reports from the pharmacy's wholesaler(s) of controlled substances pur-
chased by the pharmacy; opening and closing procedures; product stor-
age and placement; and central management oversight. 

(3) Temporary absence of pharmacist. 

(A) On-site supervision by pharmacist. 
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(i) If a pharmacy is staffed by only one pharmacist, 
the pharmacist may leave the prescription department for short peri-
ods of time without closing the prescription department and removing 
pharmacy technicians, pharmacy technician trainees, and other phar-
macy personnel from the prescription department provided the follow-
ing conditions are met: 

(I) at least one pharmacy technician remains in 
the prescription department; 

(II) the pharmacist remains on-site at the li-
censed location of the pharmacy and is immediately available; 

(III) the pharmacist reasonably believes that the 
security of the prescription department will be maintained in his or her 
absence. If in the professional judgment of the pharmacist, the phar-
macist determines that the prescription department should close during 
his or her absence, then the pharmacist shall close the prescription de-
partment and remove the pharmacy technicians, pharmacy technician 
trainees, and other pharmacy personnel from the prescription depart-
ment during his or her absence; and 

(IV) a notice is posted which includes the follow-
ing information: 

(-a-) the pharmacist is on a break and the time 
the pharmacist will return; and 

(-b-) pharmacy technicians may begin the 
processing of prescription drug orders or refills brought in during the 
pharmacist's absence, but the prescription or refill may not be delivered 
to the patient or the patient's agent until the pharmacist verifies the 
accuracy of the prescription. 

(ii) During the time a pharmacist is absent from the 
prescription department, only pharmacy technicians who have com-
pleted the pharmacy's training program may perform the following du-
ties, provided a pharmacist verifies the accuracy of all acts, tasks, and 
functions performed by the pharmacy technicians prior to delivery of 
the prescription to the patient or the patient's agent: 

(I) initiating and receiving refill authorization re-
quests; 

(II) entering prescription data into a data pro-
cessing system; 

(III) taking a stock bottle from the shelf for a pre-
scription; 

(IV) preparing and packaging prescription drug 
orders (e.g., counting tablets/capsules, measuring liquids, or placing 
them in the prescription container); 

(V) affixing prescription labels and auxiliary la-
bels to the prescription container; and 

(VI) prepackaging and labeling prepackaged 
drugs. 

(iii) Upon return to the prescription department, the 
pharmacist shall: 

(I) conduct a drug regimen review as specified in 
subsection (c)(2) of this section; and 

(II) verify the accuracy of all acts, tasks, and 
functions performed by the pharmacy technicians prior to delivery of 
the prescription to the patient or the patient's agent. 

(iv) An agent of the pharmacist may deliver a previ-
ously verified prescription to the patient or his or her agent provided a 
record of the delivery is maintained containing the following informa-
tion: 

(I) date of the delivery; 

(II) unique identification number of the prescrip-
tion drug order; 

(III) patient's name; 

(IV) patient's phone number or the phone number 
of the person picking up the prescription; and 

(V) signature of the person picking up the pre-
scription. 

(v) Any prescription delivered to a patient when a 
pharmacist is not in the prescription department must meet the require-
ments for a prescription delivered to a patient as described in subsection 
(c)(1)(F) of this section. 

(vi) During the times a pharmacist is absent from the 
prescription department a pharmacist intern shall be considered a reg-
istered pharmacy technician and may perform only the duties of a reg-
istered pharmacy technician. 

(vii) In pharmacies with two or more pharmacists on 
duty, the pharmacists shall stagger their breaks and meal periods so that 
the prescription department is not left without a pharmacist on duty. 

(B) Pharmacist is off-site. 

(i) The prescription department must be secured 
with procedures for entry during the time that a pharmacy is not under 
the continuous on-site supervision of a pharmacist and the pharmacy 
is not open for pharmacy services. 

(ii) Pharmacy technicians and pharmacy technician 
trainees may not perform any duties of a pharmacy technician or phar-
macy technician trainee during the time that the pharmacist is off-site. 

(iii) A pharmacy may use an automated storage and 
distribution device as specified in subsection (i) of this section for 
pick-up of a previously verified prescription by a patient or patient's 
agent, provided the following conditions are met: 

(I) a notice is posted which includes the follow-
ing information: 

(-a-) the pharmacist is off-site and not present 
in the pharmacy; 

(-b-) no new prescriptions may be prepared at 
the pharmacy but previously verified prescriptions may be delivered to 
the patient or the patient's agent; and 

(-c-) the date/time when the pharmacist will 
return; 

(II) the pharmacy must maintain documentation 
of the absences of the pharmacist(s); and 

(III) the prescription department is locked and 
secured to prohibit unauthorized entry. 

(iv) An agent of the pharmacist may deliver a previ-
ously verified prescription to a patient or patient's agent during short 
periods of time when a pharmacist is off-site, provided the following 
conditions are met: 

(I) short periods of time may not exceed two con-
secutive hours in a 24 hour period; 

(II) a notice is posted which includes the follow-
ing information: 

(-a-) the pharmacist is off-site and not present 
in the pharmacy; 
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(-b-) no new prescriptions may be prepared at 
the pharmacy but previously verified prescriptions may be delivered to 
the patient or the patient's agent; and 

(-c-) the date/time when the pharmacist will 
return; 

(III) the pharmacy must maintain documentation 
of the absences of the pharmacist(s); and 

(IV) the prescription department is locked and 
secured to prohibit unauthorized entry. 

(v) During the time a pharmacist is absent from the 
prescription department and is off-site, a record of prescriptions deliv-
ered must be maintained and contain the following information: 

(I) date and time of the delivery; 

(II) unique identification number of the prescrip-
tion drug order; 

(III) patient's name; 

(IV) patient's phone number or the phone number 
of the person picking up the prescription; and 

(V) signature of the person picking up the pre-
scription. 

(vi) Any prescription delivered to a patient when a 
pharmacist is not on-site at the pharmacy must meet the requirements 
for a prescription delivered to a patient as described in subsection 
(c)(1)(F) of this section. 

(c) Prescription dispensing and delivery. 

(1) Patient counseling and provision of drug information. 

(A) To optimize drug therapy, a pharmacist shall com-
municate to the patient or the patient's agent, information about the 
prescription drug or device which in the exercise of the pharmacist's 
professional judgment the pharmacist deems significant, such as the 
following: 

(i) the name and description of the drug or device; 

(ii) dosage form, dosage, route of administration, 
and duration of drug therapy; 

(iii) special directions and precautions for prepara-
tion, administration, and use by the patient; 

(iv) common severe side or adverse effects or inter-
actions and therapeutic contraindications that may be encountered, in-
cluding their avoidance, and the action required if they occur; 

(v) techniques for self-monitoring of drug therapy; 

(vi) proper storage; 

(vii) refill information; and 

(viii) action to be taken in the event of a missed dose. 

(B) Such communication shall be: 

(i) provided with each new prescription drug order; 

(ii) provided for any prescription drug order dis-
pensed by the pharmacy on the request of the patient or patient's agent; 

(iii) communicated orally in person unless the pa-
tient or patient's agent is not at the pharmacy or a specific communica-
tion barrier prohibits such oral communication; 

(iv) documented by recording the initials or identifi-
cation code of the pharmacist providing the counseling in the prescrip-
tion dispensing record as follows: 

(I) on the original hard-copy prescription, pro-
vided the counseling pharmacist clearly records his or her initials on 
the prescription for the purpose of identifying who provided the coun-
seling; 

(II) in the pharmacy's data processing system; 

(III) in an electronic logbook; or 

(IV) in a hard-copy log; and 

(v) reinforced with written information relevant to 
the prescription and provided to the patient or patient's agent. The fol-
lowing is applicable concerning this written information. 

(I) Written information must be in plain language 
designed for the patient and printed in an easily readable font size com-
parable to but no smaller than ten-point Times Roman. 

(II) When a compounded preparation is dis-
pensed, information shall be provided for the major active ingredi-
ent(s), if available. 

(III) For new drug entities, if no written infor-
mation is initially available, the pharmacist is not required to provide 
information until such information is available, provided: 

(-a-) the pharmacist informs the patient or the 
patient's agent that the product is a new drug entity and written infor-
mation is not available; 

(-b-) the pharmacist documents the fact that 
no written information was provided; and 

(-c-) if the prescription is refilled after written 
information is available, such information is provided to the patient or 
patient's agent. 

(IV) The written information accompanying the 
prescription or the prescription label shall contain the statement "Do not 
flush unused medications or pour down a sink or drain." A drug product 
on a list developed by the Federal Food and Drug Administration of 
medicines recommended for disposal by flushing is not required to bear 
this statement. 

(C) Only a pharmacist may verbally provide drug infor-
mation to a patient or patient's agent and answer questions concerning 
prescription drugs. Non-pharmacist personnel may not ask questions 
of a patient or patient's agent which are intended to screen and/or limit 
interaction with the pharmacist. 

(D) Nothing in this subparagraph shall be construed as 
requiring a pharmacist to provide consultation when a patient or pa-
tient's agent refuses such consultation. The pharmacist shall document 
such refusal for consultation. 

(E) In addition to the requirements of subparagraphs 
(A) - (D) of this paragraph, if a prescription drug order is delivered 
to the patient at the pharmacy, the following is applicable. 

(i) So that a patient will have access to information 
concerning his or her prescription, a prescription may not be delivered 
to a patient unless a pharmacist is in the pharmacy, except as provided 
in subsection (b)(3) of this section. 

(ii) Any prescription delivered to a patient when a 
pharmacist is not in the pharmacy must meet the requirements de-
scribed in subparagraph (F) of this paragraph. 
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(iii) A Class A pharmacy shall make available for 
use by the public a current or updated patient prescription drug infor-
mation reference text or leaflets designed for the patient. 

(F) In addition to the requirements of subparagraphs 
(A) - (D) of this paragraph, if a prescription drug order is delivered 
to the patient or his or her agent at the patient's residence or other 
designated location, the following is applicable. 

(i) The information as specified in subparagraph (A) 
of this paragraph shall be delivered with the dispensed prescription in 
writing. 

(ii) If prescriptions are routinely delivered outside 
the area covered by the pharmacy's local telephone service, the phar-
macy shall provide a toll-free telephone line which is answered during 
normal business hours to enable communication between the patient 
and a pharmacist. 

(iii) The pharmacist shall place on the prescription 
container or on a separate sheet delivered with the prescription con-
tainer in both English and Spanish the local and if applicable, toll-free 
telephone number of the pharmacy and the statement: "Written infor-
mation about this prescription has been provided for you. Please read 
this information before you take the medication. If you have questions 
concerning this prescription, a pharmacist is available during normal 
business hours to answer these questions at (insert the pharmacy's lo-
cal and toll-free telephone numbers)." 

(iv) The pharmacy shall maintain and use adequate 
storage or shipment containers and use shipping processes to ensure 
drug stability and potency. Such shipping processes shall include the 
use of appropriate packaging material and/or devices to ensure that the 
drug is maintained at an appropriate temperature range to maintain the 
integrity of the medication throughout the delivery process. 

(v) The pharmacy shall use a delivery system which 
is designed to assure that the drugs are delivered to the appropriate 
patient. 

(G) Except as specified in subparagraph (B) of this 
paragraph, in the best interest of the public health and to optimize drug 
therapy, upon delivery of a refill prescription, a pharmacist shall ensure 
that the patient or patient's agent is offered information about the 
refilled prescription. Either a pharmacist or other pharmacy personnel 
shall inform the patient or patient's agent that a pharmacist is available 
to discuss the patient's prescription and provide information. 

(H) A pharmacy shall post a sign no smaller than 8.5 
inches by 11 inches in clear public view at all locations in the phar-
macy where a patient may pick up prescriptions. The sign shall contain 
the following statement in a font that is easily readable: "Do you have 
questions about your prescription? Ask the pharmacist." Such notifi-
cation shall be in both English and Spanish. 

(I) The provisions of this paragraph do not apply to pa-
tients in facilities where drugs are administered to patients by a person 
required to do so by the laws of the state (i.e., nursing homes). 

(2) Pharmaceutical care services. 

(A) Drug regimen review. 

(i) For the purpose of promoting therapeutic appro-
priateness, a pharmacist shall, prior to or at the time of dispensing a 
prescription drug order, review the patient's medication record. Such 
review shall at a minimum identify clinically significant: 

(I) known allergies; 

(II) rational therapy-contraindications; 

(III) reasonable dose and route of administration; 

(IV) reasonable directions for use; 

(V) duplication of therapy; 

(VI) drug-drug interactions; 

(VII) drug-food interactions; 

(VIII) drug-disease interactions; 

(IX) adverse drug reactions; and 

(X) proper utilization, including overutilization 
or underutilization. 

(ii) Upon identifying any clinically significant con-
ditions, situations, or items listed in clause (i) of this subparagraph, the 
pharmacist shall take appropriate steps to avoid or resolve the problem 
including consultation with the prescribing practitioner. The pharma-
cist shall document such occurrences as specified in subparagraph (C) 
of this paragraph. 

(iii) The drug regimen review may be conducted by 
remotely accessing the pharmacy's electronic data base from outside 
the pharmacy by: 

(I) an individual Texas licensed pharmacist em-
ployee of the pharmacy provided the pharmacy establishes controls 
to protect the privacy of the patient and the security of confidential 
records; or 

(II) a pharmacist employed by a Class E phar-
macy provided the pharmacies have entered into a written contract or 
agreement which outlines the services to be provided and the responsi-
bilities and accountabilities of each pharmacy in compliance with fed-
eral and state laws and regulations. 

(iv) Prior to dispensing, any questions regarding a 
prescription drug order must be resolved with the prescriber and written 
documentation of these discussions made and maintained as specified 
in subparagraph (C) of this paragraph. 

(B) Other pharmaceutical care services which may be 
provided by pharmacists include, but are not limited to, the following: 

(i) managing drug therapy as delegated by a practi-
tioner as allowed under the provisions of the Medical Practices Act; 

(ii) administering immunizations and vaccinations 
under written protocol of a physician; 

(iii) managing patient compliance programs; 

(iv) providing preventative health care services; and 

(v) providing case management of patients who are 
being treated with high-risk or high-cost drugs, or who are considered 
"high risk" due to their age, medical condition, family history, or related 
concern. 

(C) Documentation of consultation. When a pharma-
cist consults a prescriber as described in subparagraph (A) of this para-
graph the pharmacist shall document on the hard-copy or in the phar-
macy's data processing system associated with the prescription such 
occurrences and shall include the following information: 

(i) date the prescriber was consulted; 

(ii) name of the person communicating the pre-
scriber's instructions; 

(iii) any applicable information pertaining to the 
consultation; and 
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(iv) initials or identification code of the pharmacist 
performing the consultation clearly recorded for the purpose of iden-
tifying the pharmacist who performed the consultation if on the infor-
mation is recorded on the hard-copy prescription. 

(3) Generic Substitution. A pharmacist may dispense a 
generically equivalent drug product and shall comply with the provi-
sions of §309.3 of this title (relating to Generic Substitution). 

(4) Substitution of dosage form. 

(A) As specified in §562.002 of the Act, a pharmacist 
may dispense a dosage form of a drug product different from that pre-
scribed, such as a tablet instead of a capsule or liquid instead of tablets, 
provided: 

(i) the patient consents to the dosage form substitu-
tion; 

(ii) the pharmacist notifies the practitioner of the 
dosage form substitution; and 

(iii) the dosage form so dispensed: 

(I) contains the identical amount of the active in-
gredients as the dosage prescribed for the patient; 

(II) is not an enteric-coated or time release prod-
uct; 

(III) does not alter desired clinical outcomes; 

(B) Substitution of dosage form may not include the 
substitution of a product that has been compounded by the pharma-
cist unless the pharmacist contacts the practitioner prior to dispensing 
and obtains permission to dispense the compounded product. 

(5) Therapeutic Drug Interchange. A switch to a drug pro-
viding a similar therapeutic response to the one prescribed shall not be 
made without prior approval of the prescribing practitioner. This para-
graph does not apply to generic substitution. For generic substitution, 
see the requirements of paragraph (3) of this subsection. 

(A) The patient shall be notified of the therapeutic drug 
interchange prior to, or upon delivery, of the dispensed prescription to 
the patient. Such notification shall include: 

(i) a description of the change; 

(ii) the reason for the change; 

(iii) whom to notify with questions concerning the 
change; and 

(iv) instructions for return of the drug if not wanted 
by the patient. 

(B) The pharmacy shall maintain documentation of pa-
tient notification of therapeutic drug interchange which shall include: 

(i) the date of the notification; 

(ii) the method of notification; 

(iii) a description of the change; and 

(iv) the reason for the change. 

(C) The provisions of this paragraph do not apply to 
prescriptions for patients in facilities where drugs are administered to 
patients by a person required to do so by the laws of this state if the prac-
titioner issuing the prescription has agreed to use of a formulary that 
includes a listing of therapeutic interchanges that the practitioner has 
agreed to allow. The pharmacy must maintain a copy of the formulary 

including a list of the practitioners that have agreed to the formulary 
and the signature of these practitioners. 

(6) Prescription containers. 

(A) A drug dispensed pursuant to a prescription drug 
order shall be dispensed in a child-resistant container unless: 

(i) the patient or the practitioner requests the pre-
scription not be dispensed in a child-resistant container; or 

(ii) the product is exempted from requirements of 
the Poison Prevention Packaging Act of 1970. 

(B) A drug dispensed pursuant to a prescription drug 
order shall be dispensed in an appropriate container as specified on the 
manufacturer's container. 

(C) Prescription containers or closures shall not be 
re-used. However, if a patient or patient's agent has difficulty reading 
or understanding a prescription label, a prescription container may be 
reused provided: 

(i) the container is designed to provide au-
dio-recorded information about the proper use of the prescription 
medication; 

(ii) the container is reused for the same patient; 

(iii) the container is cleaned; and 

(iv) a new safety closure is used each time the pre-
scription container is reused. 

(7) Labeling. 

(A) At the time of delivery of the drug, the dispensing 
container shall bear a label in plain language and printed in an easily 
readable font size, unless otherwise specified, with at least the follow-
ing information: 

(i) name, address and phone number of the phar-
macy; 

(ii) unique identification number of the prescription 
that is printed in an easily readable font size comparable to but no 
smaller than ten-point Times Roman; 

(iii) date the prescription is dispensed; 

(iv) initials or an identification code of the dispens-
ing pharmacist; 

(v) name of the prescribing practitioner; 

(vi) if the prescription was signed by a pharmacist, 
the name of the pharmacist who signed the prescription for a dangerous 
drug under delegated authority of a physician as specified in Subtitle 
B, Chapter 157, Occupations Code; 

(vii) name of the patient or if such drug was pre-
scribed for an animal, the species of the animal and the name of the 
owner that is printed in an easily readable font size comparable to but 
no smaller than ten-point Times Roman. The name of the patient's part-
ner or family member is not required to be on the label of a drug pre-
scribed for a partner for a sexually transmitted disease or for a patient's 
family members if the patient has an illness determined by the Centers 
for Disease Control and Prevention, the World Health Organization, or 
the Governor's office to be pandemic; 

(viii) instructions for use that is printed in an easily 
readable font size comparable to but no smaller than ten-point Times 
Roman; 

(ix) quantity dispensed; 
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(x) appropriate ancillary instructions such as stor-
age instructions or cautionary statements such as warnings of potential 
harmful effects of combining the drug product with any product con-
taining alcohol; 

(xi) if the prescription is for a Schedules II - IV con-
trolled substance, the statement "Caution: Federal law prohibits the 
transfer of this drug to any person other than the patient for whom it 
was prescribed"; 

(xii) if the pharmacist has selected a generically 
equivalent drug pursuant to the provisions of the Act, Chapter 562, 
the statement "Substituted for Brand Prescribed" or "Substituted for 
'Brand Name'" where "Brand Name" is the actual name of the brand 
name product prescribed; 

(xiii) the name and strength of the actual drug prod-
uct dispensed that is printed in an easily readable font size comparable 
to but no smaller than ten-point Times Roman, unless otherwise di-
rected by the prescribing practitioner; 

(I)	 The name shall be either: 
(-a-) the brand name; or 
(-b-) if no brand name, then the generic name 

and name of the manufacturer or distributor of such generic drug. (The 
name of the manufacturer or distributor may be reduced to an abbre-
viation or initials, provided the abbreviation or initials are sufficient to 
identify the manufacturer or distributor. For combination drug products 
or non-sterile compounded drug preparations having no brand name, 
the principal active ingredients shall be indicated on the label.) 

(II) Except as provided in clause (xii) of this sub-
paragraph, the brand name of the prescribed drug shall not appear on 
the prescription container label unless it is the drug product actually 
dispensed. 

(xiv) if the drug is dispensed in a container other 
than the manufacturer's original container, the date after which the pre-
scription should not be used or beyond-use-date. Unless otherwise 
specified by the manufacturer, the beyond-use-date shall be one year 
from the date the drug is dispensed or the manufacturer's expiration 
date, whichever is earlier. The beyond-use-date may be placed on 
the prescription label or on a flag label attached to the bottle. A be-
yond-use-date is not required on the label of a prescription dispensed 
to a person at the time of release from prison or jail if the prescription 
is for not more than a 10-day supply of medication; and 

(xv) either on the prescription label or the written in-
formation accompanying the prescription, the statement "Do not flush 
unused medications or pour down a sink or drain." A drug product 
on a list developed by the Federal Food and Drug Administration of 
medicines recommended for disposal by flushing is not required to bear 
this statement. 

(B) If the prescription label required in subparagraph 
(A) of this paragraph is printed in a type size smaller than ten-point 
Times Roman, the pharmacy shall provide the patient written informa-
tion containing the information as specified in subparagraph (A) of this 
paragraph in an easily readable font size comparable to but no smaller 
than ten-point Times Roman. 

(C) The label is not required to include the initials or 
identification code of the dispensing pharmacist as specified in subpara-
graph (A) of this paragraph if the identity of the dispensing pharmacist 
is recorded in the pharmacy's data processing system. The record of the 
identity of the dispensing pharmacist shall not be altered in the phar-
macy's data processing system. 

(D) The dispensing container is not required to bear the 
label as specified in subparagraph (A) of this paragraph if: 

(i) the drug is prescribed for administration to an ul-
timate user who is institutionalized in a licensed health care institution 
(e.g., nursing home, hospice, hospital); 

(ii) no more than a 90-day supply is dispensed at one 
time; 

(iii) the drug is not in the possession of the ultimate 
user prior to administration; 

(iv) the pharmacist-in-charge has determined that 
the institution: 

(I) maintains medication administration records 
which include adequate directions for use for the drug(s) prescribed; 

(II) maintains records of ordering, receipt, and 
administration of the drug(s); and 

(III) provides for appropriate safeguards for the 
control and storage of the drug(s); and 

(v) the dispensing container bears a label that ade-
quately: 

(I)	 identifies the: 
(-a-) pharmacy by name and address; 
(-b-) unique identification number of the pre-

scription; 
(-c-) name and strength of the drug dis-

pensed; 
(-d-) name of the patient; and 
(-e-) name of the prescribing practitioner or, 

if applicable, the name of the advanced practice nurse, physician assis-
tant, or pharmacist who signed the prescription drug order; 

(II) if the drug is dispensed in a container other 
than the manufacturer's original container, specifies the date after which 
the prescription should not be used or beyond-use-date. Unless other-
wise specified by the manufacturer, the beyond-use-date shall be one 
year from the date the drug is dispensed or the manufacturer's expira-
tion date, whichever is earlier. The beyond-use-date may be placed on 
the prescription label or on a flag label attached to the bottle. A be-
yond-use-date is not required on the label of a prescription dispensed 
to a person at the time of release from prison or jail if the prescription 
is for not more than a 10-day supply of medication; and 

(III) sets forth the directions for use and caution-
ary statements, if any, contained on the prescription drug order or re-
quired by law. 

(8) Returning Undelivered Medication to Stock. 

(A) As specified in §431.021(w), Health and Safety 
Code, a pharmacist may not accept an unused prescription or drug, 
in whole or in part, for the purpose of resale or re-dispensing to any 
person after the prescription or drug has been originally dispensed, or 
sold except as provided in §291.8 of this title (relating to Return of 
Prescription Drugs). Prescriptions that have not been picked up by 
or delivered to the patient or patient's agent may be returned to the 
pharmacy's stock for dispensing. 

(B) A pharmacist shall evaluate the quality and safety 
of the prescriptions to be returned to stock. 

(C) Prescriptions returned to stock for dispensing shall 
not be mixed within the manufacturer's container. 
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(D) Prescriptions returned to stock for dispensing 
should be used as soon as possible and stored in the dispensing 
container. The expiration date of the medication shall be the lesser 
of one year from the dispensing date on the prescription label or 
the manufacturer's expiration date if dispensed in the manufacturer's 
original container. 

(E) At the time of dispensing, the prescription medica-
tion shall be placed in a new prescription container and not dispensed 
in the previously labeled container unless the label can be completely 
removed. However, if the medication is in the manufacturer's original 
container, the pharmacy label must be removed so that no confidential 
patient information is released. 

(d) Equipment and supplies. Class A pharmacies dispensing 
prescription drug orders shall have the following equipment and sup-
plies: 

(1) data processing system including a printer or compara-
ble equipment; 

(2) refrigerator; 

(3) adequate supply of child-resistant, light-resistant, tight, 
and if applicable, glass containers; 

(4) adequate supply of prescription, poison, and other ap-
plicable labels; 

(5) appropriate equipment necessary for the proper prepa-
ration of prescription drug orders; and 

(6) metric-apothecary weight and measure conversion 
charts. 

(e) Library. A reference library shall be maintained which in-
cludes the following in hard-copy or electronic format: 

(1) current copies of the following: 

(A) Texas Pharmacy Act and rules; 

(B) Texas Dangerous Drug Act and rules; 

(C) Texas Controlled Substances Act and rules; and 

(D) Federal Controlled Substances Act and rules (or of-
ficial publication describing the requirements of the Federal Controlled 
Substances Act and rules); 

(2) at least one current or updated reference from each of 
the following categories: 

(A) a patient prescription drug information reference 
text or leaflets which are designed for the patient and must be available 
to the patient; 

(B) a reference text on drug interactions. A separate ref-
erence is not required if other references maintained by the pharmacy 
contain drug interaction information including information needed to 
determine severity or significance of the interaction and appropriate 
recommendations or actions to be taken; 

(C) a general information reference text, such as: 

(i) Facts and Comparisons with current supple-
ments; 

(ii) Clinical Pharmacology; 

(iii) American Hospital Formulary Service with cur-
rent supplements; or 

(iv) Remington's Pharmaceutical Sciences; and 

(3) basic antidote information and the telephone number of 
the nearest Regional Poison Control Center. 

(f) Drugs. 

(1) Procurement and storage. 

(A) The pharmacist-in-charge shall have the responsi-
bility for the procurement and storage of drugs, but may receive input 
from other appropriate staff relative to such responsibility. 

(B) Prescription drugs and devices and nonprescription 
Schedule V controlled substances shall be stored within the prescrip-
tion department or a locked storage area. 

(C) All drugs shall be stored at the proper temperature, 
as defined in the USP/NF and §291.15 of this title (relating to Storage 
of Drugs). 

(2) Out-of-date drugs or devices. 

(A) Any drug or device bearing an expiration date shall 
not be dispensed beyond the expiration date of the drug or device. 

(B) Outdated drugs or devices shall be removed from 
dispensing stock and shall be quarantined together until such drugs or 
devices are disposed of properly. 

(3) Nonprescription Schedule V controlled substances. 

(A) Schedule V controlled substances containing 
codeine, dihydrocodeine, or any of the salts of codeine or dihy-
drocodeine may not be distributed without a prescription drug order 
from a practitioner. 

(B) A pharmacist may distribute nonprescription 
Schedule V controlled substances which contain no more than 15 
milligrams of opium per 29.5729 ml or per 28.35 Gm provided: 

(i) such distribution is made only by a pharmacist; a 
nonpharmacist employee may not distribute a nonprescription Sched-
ule V controlled substance even if under the supervision of a pharma-
cist; however, after the pharmacist has fulfilled professional and legal 
responsibilities, the actual cash, credit transaction, or delivery may be 
completed by a nonpharmacist: 

(ii) not more than 240 ml (eight fluid ounces), or not 
more than 48 solid dosage units of any substance containing opium, 
may be distributed to the same purchaser in any given 48-hour period 
without a prescription drug order; 

(iii) the purchaser is at least 18 years of age; and 

(iv) the pharmacist requires every purchaser not 
known to the pharmacist to furnish suitable identification (including 
proof of age where appropriate). 

(C) A record of such distribution shall be maintained 
by the pharmacy in a bound record book. The record shall contain the 
following information: 

(i) true name of the purchaser; 

(ii) current address of the purchaser; 

(iii) name and quantity of controlled substance pur-
chased; 

(iv) date of each purchase; and 

(v) signature or written initials of the distributing 
pharmacist. 
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(4) Class A Pharmacies may not sell, purchase, trade or 
possess prescription drug samples, unless the pharmacy meets the re-
quirements as specified in §291.16 of this title (relating to Samples). 

(g) Prepackaging of drugs. 

(1) Drugs may be prepackaged in quantities suitable for in-
ternal distribution only by a pharmacist or by pharmacy technicians or 
pharmacy technician trainees under the direction and direct supervision 
of a pharmacist. 

(2) The label of a prepackaged unit shall indicate: 

(A) brand name and strength of the drug; or if no brand 
name, then the generic name, strength, and name of the manufacturer 
or distributor; 

(B) facility's lot number; 

(C) facility's beyond use date; and 

(D) quantity of the drug, if the quantity is greater than 
one. 

(3) Records of prepackaging shall be maintained to show: 

(A) name of the drug, strength, and dosage form; 

(B) facility's lot number; 

(C) manufacturer or distributor; 

(D) manufacturer's lot number; 

(E) manufacturer's expiration date; 

(F) quantity per prepackaged unit; 

(G) number of prepackaged units; 

(H) date packaged; 

(I) name, initials, or electronic signature of the 
prepacker; and 

(J) signature, or electronic signature of the responsible 
pharmacist. 

(4) Stock packages, repackaged units, and control records 
shall be quarantined together until checked/released by the pharmacist. 

(h) Customized patient medication packages. 

(1) Purpose. In lieu of dispensing two or more prescribed 
drug products in separate containers, a pharmacist may, with the con-
sent of the patient, the patient's caregiver, or the prescriber, provide a 
customized patient medication package (patient med-pak). 

(2) Label. 

(A) The patient med-pak shall bear a label stating: 

(i) the name of the patient; 

(ii) the unique identification number for the patient 
med-pak itself and a separate unique identification number for each of 
the prescription drug orders for each of the drug products contained 
therein; 

(iii) the name, strength, physical description or iden-
tification, and total quantity of each drug product contained therein; 

(iv) the directions for use and cautionary statements, 
if any, contained in the prescription drug order for each drug product 
contained therein; 

(v) if applicable, a warning of the potential harmful 
effect of combining any form of alcoholic beverage with any drug prod-
uct contained therein; 

(vi) any storage instructions or cautionary state-
ments required by the official compendia; 

(vii) the name of the prescriber of each drug product; 

(viii) the name, address, and telephone number of 
the pharmacy; 

(ix) the initials or an identification code of the dis-
pensing pharmacist; 

(x) the date after which the prescription should not 
be used or beyond-use-date. Unless otherwise specified by the manu-
facturer, the beyond-use-date shall be one year from the date the med-
pak is dispensed or the earliest manufacturer's expiration date for a 
product contained in the med-pak if it is less than one-year from the 
date dispensed. The beyond-use-date may be placed on the prescrip-
tion label or on a flag label attached to the bottle. A beyond-use-date 
is not required on the label of a prescription dispensed to a person at 
the time of release from prison or jail if the prescription is for not more 
than a 10-day supply of medication; and 

(xi) either on the prescription label or the written in-
formation accompanying the prescription, the statement "Do not flush 
unused medications or pour down a sink or drain." A drug product 
on a list developed by the Federal Food and Drug Administration of 
medicines recommended for disposal by flushing is not required to bear 
this statement. 

(xii) any other information, statements, or warnings 
required for any of the drug products contained therein. 

(B) If the patient med-pak allows for the removal or 
separation of the intact containers therefrom, each individual container 
shall bear a label identifying each of the drug product contained therein. 

(C) The dispensing container is not required to bear the 
label as specified in subparagraph (A) of this paragraph if: 

(i) the drug is prescribed for administration to an ul-
timate user who is institutionalized in a licensed health care institution 
(e.g., nursing home, hospice, hospital); 

(ii) no more than a 90-day supply is dispensed at one 
time; 

(iii) the drug is not in the possession of the ultimate 
user prior to administration; 

(iv) the pharmacist-in-charge has determined that 
the institution: 

(I) maintains medication administration records 
which include adequate directions for use for the drug(s) prescribed; 

(II) maintains records of ordering, receipt, and 
administration of the drug(s); and 

(III) provides for appropriate safeguards for the 
control and storage of the drug(s); and 

(v) the dispensing container bears a label that ade-
quately: 

(I)	 identifies the: 
(-a-) pharmacy by name and address; 
(-b-) name of the patient; and 
(-c-) name and strength of each drug product 

dispensed; 
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(-d-) name of the patient; and 
(-e-) name of the prescribing practitioner of 

each drug product, or the pharmacist who signed the prescription drug 
order; 

(II) the date after which the prescription should 
not be used or beyond-use-date. Unless otherwise specified by the 
manufacturer, the beyond-use-date shall be one year from the date the 
med-pak is dispensed or the earliest manufacturer's expiration date for 
a product contained in the med-pak if it is less than one-year from the 
date dispensed. The beyond-use-date may be placed on the prescrip-
tion label or on a flag label attached to the bottle. A beyond-use-date 
is not required on the label of a prescription dispensed to a person at 
the time of release from prison or jail if the prescription is for not more 
than a 10-day supply of medication; and 

(III) for each drug product sets forth the direc-
tions for use and cautionary statements, if any, contained on the pre-
scription drug order or required by law. 

(3) Labeling. The patient med-pak shall be accompanied 
by a patient package insert, in the event that any drug contained therein 
is required to be dispensed with such insert as accompanying labeling. 
Alternatively, such required information may be incorporated into a 
single, overall educational insert provided by the pharmacist for the 
total patient med-pak. 

(4) Packaging. In the absence of more stringent packag-
ing requirements for any of the drug products contained therein, each 
container of the patient med-pak shall comply with official packaging 
standards. Each container shall be either not reclosable or so designed 
as to show evidence of having been opened. 

(5) Guidelines. It is the responsibility of the dispensing 
pharmacist when preparing a patient med-pak, to take into account any 
applicable compendial requirements or guidelines and the physical and 
chemical compatibility of the dosage forms placed within each con-
tainer, as well as any therapeutic incompatibilities that may attend the 
simultaneous administration of the drugs. 

(6) Recordkeeping. In addition to any individual prescrip-
tion filing requirements, a record of each patient med-pak shall be made 
and filed. Each record shall contain, as a minimum: 

(A) the name and address of the patient; 

(B) the unique identification number for the patient 
med-pak itself and a separate unique identification number for each of 
the prescription drug orders for each of the drug products contained 
therein; 

(C) the name of the manufacturer or distributor and lot 
number for each drug product contained therein; 

(D) information identifying or describing the design, 
characteristics, or specifications of the patient med-pak sufficient to 
allow subsequent preparation of an identical patient med-pak for the 
patient; 

(E) the date of preparation of the patient med-pak and 
the beyond-use date that was assigned; 

(F) any special labeling instructions; and 

(G) the initials or an identification code of the dispens-
ing pharmacist. 

(7) The patient med-pak label is not required to include the 
initials or identification code of the dispensing pharmacist as specified 
in paragraph (2)(A) of this subsection if the identity of the dispensing 
pharmacist is recorded in the pharmacy's data processing system. The 

record of the identity of the dispensing pharmacist shall not be altered 
in the pharmacy's data processing system. 

(i) Automated devices and systems. 

(1) Automated compounding or counting devices. If a 
pharmacy uses automated compounding or counting devices: 

(A) the pharmacy shall have a method to calibrate and 
verify the accuracy of the automated compounding or counting device 
and document the calibration and verification on a routine basis; 

(B) the devices may be loaded with bulk or unlabeled 
drugs only by a pharmacist or by pharmacy technicians or pharmacy 
technician trainees under the direction and direct supervision of a phar-
macist; 

(C) the label of an automated compounding or counting 
device container shall indicate the brand name and strength of the drug; 
or if no brand name, then the generic name, strength, and name of the 
manufacturer or distributor; 

(D) records of loading bulk or unlabeled drugs into an 
automated compounding or counting device shall be maintained to 
show: 

(i) name of the drug, strength, and dosage form; 

(ii) manufacturer or distributor; 

(iii) manufacturer's lot number; 

(iv) manufacturer's expiration date; 

(v) date of loading; 

(vi) name, initials, or electronic signature of the per-
son loading the automated compounding or counting device; and 

(vii) signature or electronic signature of the respon-
sible pharmacist; and 

(E) the automated compounding or counting device 
shall not be used until a pharmacist verifies that the system is properly 
loaded and affixes his or her signature to the record as specified in 
subparagraph (D) of this paragraph. 

(2) Automated pharmacy dispensing systems. 

(A) Authority to use automated pharmacy dispensing 
systems. A pharmacy may use an automated pharmacy dispensing sys-
tem to fill prescription drug orders provided that: 

(i) the pharmacist-in-charge is responsible for the 
supervision of the operation of the system; 

(ii) the automated pharmacy dispensing system has 
been tested by the pharmacy and found to dispense accurately. The 
pharmacy shall make the results of such testing available to the board 
upon request; and 

(iii) the pharmacy will make the automated phar-
macy dispensing system available for inspection by the board for the 
purpose of validating the accuracy of the system. 

(B) Quality assurance program. A pharmacy which 
uses an automated pharmacy dispensing system to fill prescription 
drug orders shall operate according to a written program for quality 
assurance of the automated pharmacy dispensing system which: 

(i) requires continuous monitoring of the automated 
pharmacy dispensing system; and 

(ii) establishes mechanisms and procedures to test 
the accuracy of the automated pharmacy dispensing system at least ev-

ADOPTED RULES June 7, 2013 38 TexReg 3601 



ery six months and whenever any upgrade or change is made to the 
system and documents each such activity. 

(C) Policies and procedures of operation. 

(i) When an automated pharmacy dispensing system 
is used to fill prescription drug orders, it shall be operated according to 
written policies and procedures of operation. The policies and proce-
dures of operation shall: 

(I) provide for a pharmacist's review, approval, 
and accountability for the transmission of each original or new pre-
scription drug order to the automated pharmacy dispensing system be-
fore the transmission is made; 

(II) provide for access to the automated phar-
macy dispensing system for stocking and retrieval of medications 
which is limited to licensed healthcare professionals or pharmacy 
technicians acting under the supervision of a pharmacist; 

(III) require prior to use, that a pharmacist 
checks, verifies, and documents that the automated pharmacy dispens-
ing system has been accurately filled each time the system is stocked; 

(IV) provide for an accountability record to be 
maintained which documents all transactions relative to stocking and 
removing medications from the automated pharmacy dispensing sys-
tem; 

(V) require a prospective drug regimen review is 
conducted as specified in subsection (c)(2) of this section; and 

(VI) establish and make provisions for documen-
tation of a preventative maintenance program for the automated phar-
macy dispensing system. 

(ii) A pharmacy which uses an automated pharmacy 
dispensing system to fill prescription drug orders shall, at least annu-
ally, review its written policies and procedures, revise them if neces-
sary, and document the review. 

(D) Recovery Plan. A pharmacy which uses an auto-
mated pharmacy dispensing system to fill prescription drug orders shall 
maintain a written plan for recovery from a disaster or any other situa-
tion which interrupts the ability of the automated pharmacy dispensing 
system to provide services necessary for the operation of the pharmacy. 
The written plan for recovery shall include: 

(i) planning and preparation for maintaining phar-
macy services when an automated pharmacy dispensing system is ex-
periencing downtime; 

(ii) procedures for response when an automated 
pharmacy dispensing system is experiencing downtime; and 

(iii) procedures for the maintenance and testing of 
the written plan for recovery. 

(E) Final check of prescriptions dispensed using 
an automated pharmacy dispensing system. For the purpose of 
§291.32(c)(2)(D) of this title (relating to Personnel), a pharmacist 
must perform the final check of all prescriptions prior to delivery to 
the patient to ensure that the prescription is dispensed accurately as 
prescribed. 

(i) This final check shall be considered accom-
plished if: 

(I) a check of the final product is conducted by a 
pharmacist after the automated pharmacy dispensing system has com-
pleted the prescription and prior to delivery to the patient; or 

(II) the following checks are conducted by a 
pharmacist: 

(-a-) if the automated pharmacy dispensing 
system contains bulk stock drugs, a pharmacist verifies that those 
drugs have been accurately stocked as specified in subparagraph 
(C)(i)(III) of this paragraph; and 

(-b-) a pharmacist checks the accuracy of the 
data entry of each original or new prescription drug order entered into 
the automated pharmacy dispensing system. 

(ii) If the final check is accomplished as specified 
in clause (i)(II) of this subparagraph, the following additional require-
ments must be met. 

(I) The dispensing process must be fully auto-
mated from the time the pharmacist releases the prescription to the 
automated pharmacy dispensing system until a completed, labeled pre-
scription ready for delivery to the patient is produced. 

(II) The pharmacy has conducted initial testing 
and has a continuous quality assurance program which documents that 
the automated pharmacy dispensing system dispenses accurately as 
specified in subparagraphs (A) and (B) of this paragraph. 

(III) The automated pharmacy dispensing sys-
tem documents and maintains: 

(-a-) the name(s), initials, or identification 
code(s) of each pharmacist responsible for the checks outlined in 
clause (i)(II) of this subparagraph; and 

(-b-) the name(s), initials, or identification 
code(s) and specific activity(ies) of each pharmacist, pharmacy techni-
cian, or pharmacy technician trainee who performs any other portion 
of the dispensing process. 

(IV) The pharmacy establishes mechanisms and 
procedures to test the accuracy of the automated pharmacy dispensing 
system at least every month rather than every six months as specified 
in subparagraph (B) of this paragraph. 

(3) Automated checking device. 

(A) For the purpose of §291.32(c)(2)(D) of this title, 
the final check of a dispensed prescription shall be considered accom-
plished using an automated checking device provided: 

(i) a check of the final product is conducted by a 
pharmacist prior to delivery to the patient or the following checks are 
performed by a pharmacist: 

(I) the prepackaged drug used to fill the order is 
checked by a pharmacist who verifies that the drug is labeled and pack-
aged accurately; and 

(II) a pharmacist checks the accuracy of each 
original or new prescription drug order. 

(ii) the prescription is dispensed, labeled, and made 
ready for delivery to the patient in compliance with Class A (Commu-
nity) Pharmacy rules; and 

(iii) prior to delivery to the patient: 

(I) the automated checking device confirms that 
the correct drug and strength has been labeled with the correct label for 
the correct patient; and 

(II) a pharmacist performs all other duties re-
quired to ensure that the prescription has been dispensed safely and 
accurately as prescribed. 
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(B) If the final check is accomplished as specified in 
subparagraph (A) of this paragraph, the following additional require-
ments must be met. 

(i) The pharmacy has conducted initial testing of the 
automated checking device and has a continuous quality assurance pro-
gram which documents that the automated checking device accurately 
confirms that the correct drug and strength has been labeled with the 
correct label for the correct patient. 

(ii) The pharmacy documents and maintains: 

(I) the name(s), initials, or identification code(s) 
of each pharmacist responsible for the checks outlined in subparagraph 
(A)(i) of this paragraph; and 

(II) the name(s) initials, or identification code(s) 
and specific activity(ies) of each pharmacist or pharmacy technician 
who perform any other portion of the dispensing process. 

(iii) The pharmacy establishes mechanisms and pro-
cedures to test the accuracy of the automated checking device at least 
monthly. 

(4) Automated storage and distribution device. A phar-
macy may use an automated storage and distribution device to deliver 
a previously verified prescription to a patient or patient's agent when 
the pharmacy is open or when the pharmacy is closed as specified in 
subsection (b)(3)(B)(iii) of this section, provided: 

(A) the device is used to deliver refills of prescription 
drug orders and shall not be used to deliver new prescriptions as defined 
by §291.31(29) of this title (relating to Definitions); 

(B) the automated storage and distribution device may 
not be used to deliver a controlled substance; 

(C) drugs stored in the automated storage and distribu-
tion device are stored at proper temperatures; 

(D) the patient or patient's agent is given the option to 
use the system; 

(E) the patient or patient's agent has access to a phar-
macist for questions regarding the prescription at the pharmacy where 
the automated storage and distribution device is located, by a telephone 
available at the pharmacy that connects directly to another pharmacy, 
or by a telephone available at the pharmacy and a posted telephone 
number to reach another pharmacy; 

(F) the pharmacist-in-charge is responsible for the su-
pervision of the operation of the system; 

(G) the automated storage and distribution device has 
been tested by the pharmacy and found to dispense prescriptions accu-
rately. The pharmacy shall make the results of such testing available to 
the board upon request; 

(H) the automated storage and distribution device may 
be loaded with previously verified prescriptions only by a pharmacist 
or by pharmacy technicians or pharmacy technician trainees under the 
direction and direct supervision of a pharmacist; 

(I) the pharmacy will make the automated storage and 
distribution device available for inspection by the board; 

(J) the automated storage and distribution device is lo-
cated within the pharmacy building whereby pharmacy staff has access 
to the device from within the prescription department and patients have 
access to the device from outside the prescription department. The de-
vice may not be located on an outside wall of the pharmacy and may 
not be accessible from a drive-thru; 

(K) the automated storage and distribution device is se-
cure from access and removal of prescription drug orders by unautho-
rized individuals; 

(L) the automated storage and distribution device has 
adequate security system to prevent unauthorized access and to main-
tain patient confidentiality; and 

(M) the automated storage and distribution device 
records a digital image of the individual accessing the device to 
pick-up a prescription and such record is maintained by the pharmacy 
for two years. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302109 
Gay Dodson, R.Ph. 
Executive Director/Secretary 
Texas State Board of Pharmacy 
Effective date: June 12, 2013 
Proposal publication date: March 8, 2013 
For further information, please call: (512) 305-8028 

CHAPTER 297. PHARMACY TECHNICIANS 
AND PHARMACY TECHNICIAN TRAINEES 
22 TAC §297.8 
The Texas State Board of Pharmacy adopts amendments to 
§297.8, concerning Continuing Education Requirements. The 
amendments are adopted without changes to the proposed text 
as published in the March 8, 2013, issue of the Texas Register 
(38 TexReg 1653). 

The amendments require the law portion of the continuing edu-
cation requirements for pharmacy technicians to relate to Texas 
pharmacy law. 

No comments were received. 

The amendments are adopted under §551.002 and §554.051 of 
the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569, 
Texas Occupations Code). The Board interprets §551.002 as 
authorizing the agency to protect the public through the effective 
control and regulation of the practice of pharmacy. The Board 
interprets §554.051(a) as authorizing the agency to adopt rules 
for the proper administration and enforcement of the Act. 

The statutes affected by these amendments: Texas Pharmacy 
Act, Chapters 551 - 566 and 568 - 569, Texas Occupations Code. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302110 
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Gay Dodson, R.Ph. 
Executive Director/Secretary 
Texas State Board of Pharmacy 
Effective date: June 12, 2013 
Proposal publication date: March 8, 2013 
For further information, please call: (512) 305-8028 

PART 21. TEXAS STATE BOARD OF 
EXAMINERS OF PSYCHOLOGISTS 

CHAPTER 463. APPLICATIONS AND 
EXAMINATIONS 
22 TAC §463.2 
The Texas State Board of Examiners of Psychologists adopts an 
amendment to §463.2, concerning Application Process, without 
changes to the proposed text as published in the March 8, 2013, 
issue of the Texas Register (38 TexReg 1653) and will not be 
republished. 

The amendment is being adopted to ensure the protection and 
safety of the public. 

The amendment as adopted will describe the exclusive method 
of obtaining an application for licensure from the Board and re-
move the dated reference to a non-existent fee for obtaining an 
application packet from the Board by mail. The fee referenced 
in paragraph (1) was found in §473.5 of this title (relating to Mis-
cellaneous Fees (Not Refundable)) but has been deleted. The 
amendment as adopted also clarifies the point from which the 
90-day period begins to run during which an application file re-
mains active. Lastly, the adopted amendment will clarify para-
graphs (3) and (4) so that they accurately reflect the application 
review process. 

No comments were received regarding the adoption of the 
amendment. 

The amendment is adopted under Texas Occupations Code, Ti-
tle 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302102 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Effective date: June 12, 2013 
Proposal publication date: March 8, 2013 
For further information, please call: (512) 305-7706 

CHAPTER 465. RULES OF PRACTICE 
22 TAC §465.32 

The Texas State Board of Examiners of Psychologists adopts an 
amendment to §465.32, concerning Disposition and Assumption 
of the Practice of a Mental Health Professional, without changes 
to the proposed text as published in the March 8, 2013, issue of 
the Texas Register (38 TexReg 1654) and will not be republished. 

The amendment is being adopted to ensure the protection and 
safety of the public. 

The amendment as adopted will remove the unenforceable and 
aspirational portion of the rule. 

A general comment was received regarding the adoption of the 
amendment. 

Comment 

An individual submitted comments in connection with this pro-
posed rule change. In summary, the individual expressed con-
cern that the proposed change would detract from a licensee's 
obligation to provide records to a patient or client in the event 
the licensee became disabled or passed away. The individual 
went on further to suggest that the Board establish or support the 
establishment of a central registry whereby all licensees would 
be required to register and indicate where records are located 
and how they may be obtained once a licensee ceases to prac-
tice. The individual also indicated that he was in favor of each 
licensee having a "professional will" or designated professional 
familiar with the Board's rules who could dispose of a deceased 
or disabled licensee's practice. 

Response 

First, the proposed rule change does not detract from or reduce 
a licensee's or his or her estate's duty to maintain records and 
respond appropriately to requests for records. The focus of the 
proposed rule change is the deletion of the suspect requirement 
that each licensee make plans for the disposition of his or her 
practice upon death or disability, along with the unenforceable 
§465.32(a)(5). The Board is charged with promulgating readily 
enforceable rules which provide a reasonable measure of pro-
tection to the public, rather than aspirational rules that prove un-
reasonably burdensome or impractical to enforce. The Board is 
unaware of any statute mandating requirements similar to those 
proposed for deletion by this rule change, and the Board has 
some concern that the provisions proposed for deletion could 
pose a conflict with Texas probate law, e.g., Texas Probate Code 
Annotated §232. Second, the Board believes the public will 
be adequately protected following this rule change because the 
public currently has a method to locate any active, inactive, re-
stricted, or delinquent status licensee via the Public Licensee 
Search on the Board's website. All licensees must keep their 
professional files updated, which in turn the Board uses to up-
date the public search database. While the Board understands 
the concern about how a patient may be unable to locate his or 
her provider or records once a licensee has retired, resigned, or 
had a license revoked, the Board does not have jurisdiction over 
those individuals and is unable to require them to update their 
addresses once they are no longer licensees. The Board would 
note, however, the public licensee search database continues to 
list the last known address of those individuals who are no longer 
licensed with the Board. Lastly, the Board believes that the rule 
change will not affect a licensee's or his or her estate's obliga-
tion to comply with the various state and federal laws governing 
access to patient records such as Chapter 181 and 611 of the 
Health and Safety Code, HIPAA, and Chapter 521 of the Busi-
ness and Commerce Code. The duty to respond appropriately 
to a request for records would necessarily fall to the licensee's 
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personal representative (e.g., Independent Executor, Guardian 
of the Estate, Attorney-in-Fact) if the licensee were deceased or 
disabled. Therefore, based upon the foregoing, the Board de-
clines to withdraw the proposed amendment to §465.32. 

The amendment is adopted under Texas Occupations Code, Ti-
tle 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302103 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Effective date: June 12, 2013 
Proposal publication date: March 8, 2013 
For further information, please call: (512) 305-7706 

CHAPTER 473. FEES 
22 TAC §473.3 
The Texas State Board of Examiners of Psychologists adopts an 
amendment to §473.3, concerning Annual Renewal Fees (Not 
Refundable), without changes to the proposed text as published 
in the March 8, 2013, issue of the Texas Register (38 TexReg 
1655) and will not be republished. 

The amendment is being adopted to ensure the protection and 
safety of the public. 

The amendment as adopted will modify the rule to accurately re-
flect the fact that the Board does charge a renewal fee for Psy-
chologist Health Service Provider over the age of 70. 

No comments were received regarding the adoption of the 
amendment. 

The amendment is adopted under Texas Occupations Code, Ti-
tle 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302104 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Effective date: June 12, 2013 
Proposal publication date: March 8, 2013 
For further information, please call: (512) 305-7706 

22 TAC §473.4 
The Texas State Board of Examiners of Psychologists adopts an 
amendment to §473.4, concerning Late Fees for Renewals (Not 
Refundable), without changes to the proposed text as published 
in the March 8, 2013, issue of the Texas Register (38 TexReg 
1655) and will not be republished. 

The amendment is being adopted to ensure the protection and 
safety of the public. 

The amendment as adopted is necessary to reflect the increased 
late fees for renewals required by Texas Occupations Code An-
notated §501.302, as a result of the increase in the EPPP Ex-
amination fee. 

No comments were received regarding the adoption of the 
amendment. 

The amendment is adopted under Texas Occupations Code, Ti-
tle 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302105 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Effective date: June 12, 2013 
Proposal publication date: March 8, 2013 
For further information, please call: (512) 305-7706 

22 TAC §473.7 
The Texas State Board of Examiners of Psychologists adopts an 
amendment to §473.7, concerning Penalties, without changes to 
the proposed text as published in the March 8, 2013, issue of the 
Texas Register (38 TexReg 1656) and will not be republished. 

The amendment is being adopted to ensure the protection and 
safety of the public. 

The amendment as adopted will reflect the policy adopted by 
the Board at the October 25, 2012, Board meeting concerning 
increased penalty fees and administrative penalties for continu-
ing education violations. 

No comments were received regarding the adoption of the 
amendment. 

The amendment is adopted under Texas Occupations Code, Ti-
tle 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 
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This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302106 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Effective date: June 12, 2013 
Proposal publication date: March 8, 2013 
For further information, please call: (512) 305-7706 

22 TAC §473.8 
The Texas State Board of Examiners of Psychologists adopts an 
amendment to §473.8, concerning Open Records Fees, without 
changes to the proposed text as published in the March 8, 2013, 
issue of the Texas Register (38 TexReg 1656) and will not be 
republished. 

The amendment is being adopted to ensure the protection and 
safety of the public. 

The amendment as adopted is necessary to comply with Texas 
Government Code Annotated §552.262 and to correct the out-
dated reference to the General Services Commission fee sched-
ule. 

No comments were received regarding the adoption of the 
amendment. 

The amendment is adopted under Texas Occupations Code, Ti-
tle 3, Subtitle I, Chapter 501, which provides the Texas State 
Board of Examiners of Psychologists with the authority to make 
all rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302107 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Effective date: June 12, 2013 
Proposal publication date: March 8, 2013 
For further information, please call: (512) 305-7706 

PART 22. TEXAS STATE BOARD OF 
PUBLIC ACCOUNTANCY 

CHAPTER 501. RULES OF PROFESSIONAL 
CONDUCT 
SUBCHAPTER C. RESPONSIBILITIES TO 
CLIENTS 
22 TAC §501.75 

The Texas State Board of Public Accountancy adopts an amend-
ment to §501.75, concerning Confidential Client Communica-
tions, with changes to the proposed text as published in the April 
5, 2013, issue of the Texas Register (38 TexReg 2184) and will 
be republished. Language from the Public Accountancy Act was 
added to the rule. 

The amendment will clarify that a CPA may provide client com-
munications to the executors and administrators of the estate 
of a deceased person as the authorized representative of the 
client and to the successor entity of a predecessor entity when 
the predecessor entity ceases to exist and no one exists to give 
permission on behalf of the predecessor entity. It also clarifies 
that if a client shares his communications between him and his 
CPA with the public, those communications are no longer con-
sidered confidential communications. 

One letter containing comments on the proposed rule was re-
ceived by the Board. The following summarizes the comments, 
along with the committee's responses. 

Comment: One comment noted that the language of proposed 
subsection (a) of §501.75 does not include the term "members" 
in its identification of types of business ownerships in CPA firms. 

Response: The absence of the term "members" was a typo-
graphical error and the committee agrees with the comment 
that the term "members" should be included in subsection (a) of 
§501.75. 

Comment: A comment was received regarding the provision in 
§501.75(b)(1) that states that confidential client communications 
do not include "applicable federal laws, federal government reg-
ulations including the requirements of the PCAOB." The com-
menter stated that the supremacy clause of the U.S. Constitu-
tion would do away with the necessity of this exception. The 
commenter further stated that there are some federal regulations 
that do not prohibit disclosure as they are permissible. The result 
is that the license holder is left to wonder whether the Board in-
tended to restrict the license holder who has prepared a federal 
income tax return from making a permissible disclosure under 
IRS regulations. 

Response: The committee disagreed with the comment that the 
supremacy clause of the U.S. Constitution does away with the 
necessity for stating this exception in the Board rule. The com-
mittee does not believe that every licensee is familiar with the 
Supremacy Clause of the U.S. Constitution and is of the opinion 
that it is helpful to licensees to have language in the rules that 
clarify or confirm that when the Texas confidentiality law conflicts 
with federal law that the federal law will take precedence. 

Regarding commenter's statement that some federal regulations 
do not require disclosure but simply do not prohibit disclosure as 
they are permissible: The commenter suggests that if it is not the 
intent of the Board to allow for disclosure in those circumstances, 
the licensee is left to wonder whether the Board intended to re-
strict the license holder who has prepared a federal tax return 
from making a permissible disclosure under IRS regulations. 

The committee disagreed with commenter's reasoning. The 
committee, as stated above, agrees that federal law takes 
precedence when it conflicts with state law. If federal law 
prohibits an act that state law allows then the federal prohibi-
tion takes precedence. If federal law, however, permits (i.e., 
discretionary) a license holder to disclose when the state law 
prohibits disclosure, then the licensee does not violate federal 
law when the licensee follows state law and does not disclose. 
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The licensee is not required to disclose under federal law. The 
two laws only conflict when they require opposite acts and the 
operable word is "requires." If they both require opposing acts, 
it is only then that they are in conflict. 

Comment: Commenter points out that the language in current 
§501.75(b)(2) - (6) and (8) - (9) does not contain all of the deriva-
tive language found in §901.457 of the Public Accountancy Act. 

Response: The committee believes that in this instance repeat-
ing the language of the Act in the rules would be beneficial. Com-
mittee therefore agrees with the comment. 

Comment: Commenter states that the exception to confidential-
ity for Congressional and grand jury subpoenas in the Board's 
rules is not in the Public Accountancy Act and could create se-
vere legal consequences for a licensee who discloses informa-
tion in response to Congressional and grand jury subpoenas. 

Response: A federal judge in the Western District of Texas ruled 
a number of years ago that a licensee should immediately re-
lease his files in response to a grand jury subpoena, and the 
court expressed irritation that it was being required to issue a 
Motion to Compel in order to effect a Grand Jury subpoena. It 
was that ruling that resulted in this rule. The committee believes 
that it would be imprudent for a licensee to refuse to release in-
formation in response to a Grand Jury subpoena and similarly to 
a Congressional subpoena. Committee does not agree with this 
comment. 

Comment: Commenter states that the proposed amendment 
identified as subsection (c) leaves the licensee to wonder 
whether information is public or not and possibly exposed to 
legal action by his client if he wrongfully believes the information 
is public and discloses that information. 

Response: The comment is valid but it is the same dilemma that 
an attorney is faced with when the attorney is required to treat his 
client communications as privileged. The attorney must not re-
veal any client communication unless the attorney has clear evi-
dence that the communication has been made public. The same 
principle applies to a CPA. In the absence of clear evidence the 
CPA should not release the client communications. This pro-
posed rule is intended to provide guidance to the CPA when he 
knows with certainty that the client communications have been 
made public. Committee does not agree with this comment. 

Comment: Commenter expressed concern with understanding 
the intent of the proposed amendment identified as subsection 
(d) and offered alternative language. 

Response: Committee agrees with commenter's alternative 
language which will hopefully make the language easier for 
licensees and the public to understand. The proposed language 
has been replaced with the commenter's language. 

The amendment is adopted under the Public Accountancy Act 
(Act), Texas Occupations Code, §901.151, which provides the 
agency with the authority to amend, adopt and repeal rules 
deemed necessary or advisable to effectuate the Act. 

No other article, statute or code is affected by the adoption. 

§501.75. Confidential Client Communications. 
(a) Except by permission of the client or the authorized repre-

sentatives of the client, a person or any partner, member, officer, share-
holder, or employee of a person shall not voluntarily disclose informa-
tion communicated to him by the client relating to, and in connection 
with, professional accounting services or professional accounting work 
rendered to the client by the person. Such information shall be deemed 

confidential. The following includes, but is not limited to, examples of 
authorized representatives: 

(1) the authorized representative of a successor entity be-
comes the authorized representative of the predecessor entity when the 
predecessor entity ceases to exist and no one exists to give permission 
on behalf of the predecessor entity; and 

(2) an executor/administrator of the estate of a deceased 
client possessing an order signed by a judge is an authorized repre-
sentative of the estate. 

(b) The provisions contained in subsection (a) of this section 
do not prohibit the disclosure of information required to be disclosed 
by: 

(1) the professional standards for reporting on the examina-
tion of a financial statement and identified in Chapter 501, Subchapter 
B of this title (relating to Professional Standards); 

(2) applicable federal laws, federal government regula-
tions, including requirements of the PCAOB; 

(3) a summons under the provisions of the Internal Rev-
enue Code of 1986 and its subsequent amendments, a summons under 
the provisions of the Securities Act of 1933 (15 U.S.C. Section 77a 
et seq.) and its subsequent amendments, a summons under the provi-
sions of the Securities Exchange Act of 1934 (15 U.S.C. Section 78a 
et seq.) and its subsequent amendments, or under a court order signed 
by a judge if the summons or the court order: 

(A) is addressed to the license holder; 

(B) mentions the client by name; and 

(C) requests specific information concerning the client. 

(4) the public accounting profession in reporting on the ex-
amination of financial statements; 

(5) a congressional or grand jury subpoena; 

(6) investigations or proceedings conducted by the Board; 

(7) ethical investigations conducted by a private profes-
sional organization of certified public accountants; or 

(8) in the course of peer reviews. 

(c) The provisions contained in subsection (a) of this section 
do not prohibit the disclosure of information already made public, in-
cluding information disclosed to others not having a confidential com-
munications relationship with the client or authorized representative of 
the client. 

(d) Interpretive comment. The definition of a successor entity 
does not include the purchaser of all assets of an entity. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 24, 2013. 
TRD-201302122 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: June 13, 2013 
Proposal publication date: April 5, 2013 
For further information, please call: (512) 305-7842 
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SUBCHAPTER E. RESPONSIBILITIES TO 
THE BOARD/PROFESSION 
22 TAC §501.90 
The Texas State Board of Public Accountancy adopts an 
amendment to §501.90, concerning Discreditable Acts, without 
changes to the proposed text as published in the April 5, 2013, 
issue of the Texas Register (38 TexReg 2185) and will not be 
republished. 

The amendment clarifies that it is not a discreditable act to 
disclose client communications pursuant to a congressional or 
grand jury subpoena or pursuant to applicable federal laws. 

No comments were received regarding adoption of the amend-
ment. 

The amendment is adopted under the Public Accountancy Act 
(Act), Texas Occupations Code, §901.151, which provides the 
agency with the authority to amend, adopt and repeal rules 
deemed necessary or advisable to effectuate the Act. 

No other article, statute or code is affected by the adoption. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 24, 2013. 
TRD-201302123 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: June 13, 2013 
Proposal publication date: April 5, 2013 
For further information, please call: (512) 305-7842 

CHAPTER 527. PEER REVIEW 
22 TAC §527.1 
The Texas State Board of Public Accountancy adopts an amend-
ment to §527.1, concerning Establishment of Peer Review Pro-
gram, without changes to the proposed text as published in the 
April 5, 2013, issue of the Texas Register (38 TexReg 2186) and 
will not be republished. 

The amendment will reference the identified section of the Act. 

No comments were received by the Board on the proposed 
non-substantive amendments to the rule. The Board received 
a letter commenting on the procedural aspects of the posting, 
and proposing substantive comments unrelated to the proposed 
amendment to the rule which the Board will consider at a later 
date following a public hearing. 

The amendment is adopted under the Public Accountancy Act 
(Act), Texas Occupations Code, §901.151 which provides the 
agency with the authority to amend, adopt and repeal rules 
deemed necessary or advisable to effectuate the Act. 

No other article, statute or code is affected by the adoption. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 24, 2013. 
TRD-201302124 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: June 13, 2013 
Proposal publication date: April 5, 2013 
For further information, please call: (512) 305-7842 

22 TAC §527.2 
The Texas State Board of Public Accountancy adopts an amend-
ment to §527.2, concerning Definitions, without changes to the 
proposed text as published in the April 5, 2013, issue of the 
Texas Register (38 TexReg 2187) and will not be republished. 

The amendment will delete internal audits from the definition of 
special reports because internal audits are not special reports, 
make a grammatical change in order to effect the deletion of 
internal audits from the definition of special reports, change the 
word "title" to chapter and delete the word "the" when referring 
to AICPA. 

No comments were received by the Board on the proposed 
non-substantive amendments to the rule. The Board received 
a letter commenting on the procedural aspects of the posting, 
and proposing substantive comments unrelated to the proposed 
amendment to the rule which the Board will consider at a later 
date following a public a hearing. 

The amendment is adopted under the Public Accountancy Act 
(Act), Texas Occupations Code, §901.151 which provides the 
agency with the authority to amend, adopt and repeal rules 
deemed necessary or advisable to effectuate the Act. 

No other article, statute or code is affected by the adoption. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 24, 2013. 
TRD-201302125 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: June 13, 2013 
Proposal publication date: April 5, 2013 
For further information, please call: (512) 305-7842 

22 TAC §527.3 
The Texas State Board of Public Accountancy adopts an amend-
ment to §527.3, concerning Standards for Peer Reviews and 
Sponsoring Organizations, without changes to the proposed text 
as published in the April 5, 2013, issue of the Texas Register (38 
TexReg 2188) and will not be republished. 

The amendment will add an acronym for "Standards for Perform-
ing and Reporting on Peer Reviews". 

No comments were received by the Board on the proposed 
non-substantive amendments to the rule. The Board received 
a letter commenting on the procedural aspects of the posting, 

38 TexReg 3608 June 7, 2013 Texas Register 



♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

and proposing substantive comments unrelated to the proposed 
amendment to the rule which the Board will consider at a later 
date following a public hearing. 

The amendment is adopted under the Public Accountancy Act 
(Act), Texas Occupations Code, §901.151, which provides the 
agency with the authority to amend, adopt and repeal rules 
deemed necessary or advisable to effectuate the Act. 

No other article, statute or code is affected by the adoption. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 24, 2013. 
TRD-201302126 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: June 13, 2013 
Proposal publication date: April 5, 2013 
For further information, please call: (512) 305-7842 

22 TAC §527.5 
The Texas State Board of Public Accountancy adopts an amend-
ment to §527.5, concerning Successive Deficient Reviews, with-
out changes to the proposed text as published in the April 5, 
2013, issue of the Texas Register (38 TexReg 2189) and will not 
be republished. 

The amendment replaces the term "thirty" with "30" and deletes 
the word "appropriate" in front of Technical Standards because 
there is now only one Technical Standards committee instead of 
two Technical Standards committees. 

No comments were received by the Board on the proposed 
non-substantive amendments to the rule. The Board received 
a letter commenting on the procedural aspects of the posting, 
and proposing substantive comments unrelated to the proposed 
amendment to the rule which the Board will consider at a later 
date following a public hearing. 

The amendment is adopted under the Public Accountancy Act 
(Act), Texas Occupations Code, §901.151, which provides the 
agency with the authority to amend, adopt and repeal rules 
deemed necessary or advisable to effectuate the Act. 

No other article, statute or code is affected by the adoption. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 24, 2013. 
TRD-201302127 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: June 13, 2013 
Proposal publication date: April 5, 2013 
For further information, please call: (512) 305-7842 

22 TAC §527.6 
The Texas State Board of Public Accountancy adopts an 
amendment to §527.6, concerning Reporting to the Board, 
without changes to the proposed text as published in the April 
5, 2013, issue of the Texas Register (38 TexReg 2190) and will 
not be republished. 

The amendment deletes the date "December 1, 2009" as the 
beginning enforcement date of the rule as no longer necessary 
language, replaces the term "thirty" with "30" and "ten" with "10" 
and adds the term "firm" in front of inspection programs in order 
to clarify that the inspection program refers to firms and not indi-
vidual licensees. 

No comments were received by the Board on the proposed 
non-substantive amendments to the rule. The Board received 
a letter commenting on the procedural aspects of the posting, 
and proposing substantive comments unrelated to the proposed 
amendment to the rule which the Board will consider at a later 
date following a public hearing. 

The amendment is adopted under the Public Accountancy Act 
(Act), Texas Occupations Code, §901.151, which provides the 
agency with the authority to amend, adopt and repeal rules 
deemed necessary or advisable to effectuate the Act. 

No other article, statute or code is affected by the adoption. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 24, 2013. 
TRD-201302128 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: June 13, 2013 
Proposal publication date: April 5, 2013 
For further information, please call: (512) 305-7842 

22 TAC §527.7 
The Texas State Board of Public Accountancy adopts an amend-
ment to §527.7, concerning Peer Review Oversight Board, with-
out changes to the proposed text as published in the April 5, 
2013, issue of the Texas Register (38 TexReg 2191) and will not 
be republished. 

The amendment deletes the September 1, 2009 effective date 
of the rule as no longer necessary, clarifies that the Peer Re-
view Oversight Board can examine reviews based upon criteria 
they have adopted, replaces term "letter of acceptance" with an 
acronym and adds the word "the" for grammatical clarity. 

No comments were received by the Board on the proposed 
non-substantive amendments to the rule. The Board received 
a letter commenting on the procedural aspects of the posting, 
and proposing substantive comments unrelated to the proposed 
amendment to the rule which the Board will consider at a later 
date following an opportunity for a hearing. 

The amendment is adopted under the Public Accountancy Act 
(Act), Texas Occupations Code, §901.151, which provides the 
agency with the authority to amend, adopt and repeal rules 
deemed necessary or advisable to effectuate the Act. 
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No other article, statute or code is affected by the adoption. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 24, 2013. 
TRD-201302129 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: June 13, 2013 
Proposal publication date: April 5, 2013 
For further information, please call: (512) 305-7842 

22 TAC §527.9 
The Texas State Board of Public Accountancy adopts an amend-
ment to §527.9, concerning Procedures for a Sponsoring Organ-
ization, without changes to the proposed text as published in the 
April 5, 2013, issue of the Texas Register (38 TexReg 2192) and 
will not be republished. 

The amendment replaces the terms Peer Review Oversight 
Board and peer review report committee with acronyms. 

No comments were received by the Board on the proposed 
non-substantive amendments to the rule. The Board received 
a letter commenting on the procedural aspects of the posting, 
and proposing substantive comments unrelated to the proposed 
amendment to the rule which the Board will consider at a later 
date following an opportunity for a hearing. 

The amendment is adopted under the Public Accountancy Act 
(Act), Texas Occupations Code, §901.151, which provides the 
agency with the authority to amend, adopt and repeal rules 
deemed necessary or advisable to effectuate the Act. 

No other article, statute or code is affected by the adoption. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 24, 2013. 
TRD-201302130 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: June 13, 2013 
Proposal publication date: April 5, 2013 
For further information, please call: (512) 305-7842 

22 TAC §527.10 
The Texas State Board of Public Accountancy adopts an amend-
ment to §527.10, concerning Peer Review Report Committee, 
without changes to the proposed text as published in the April 5, 
2013, issue of the Texas Register (38 TexReg 2193) and will not 
be republished. 

The amendment will replace peer review report committee with 
an acronym and identify §901.161 of the Act with the section's 
title in the Act. 

No comments were received by the Board on the proposed non-
substantive amendments to the rule. The Board received a let-
ter commenting on the procedural aspects of the posting, and 
proposing substantive comments to the rule which the Board will 
consider at a later date following an opportunity for a hearing. 

The amendment is adopted under the Public Accountancy Act 
(Act), Texas Occupations Code, §901.151, which provides the 
agency with the authority to amend, adopt and repeal rules 
deemed necessary or advisable to effectuate the Act. 

No other article, statute or code is affected by the adoption. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 24, 2013. 
TRD-201302131 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: June 13, 2013 
Proposal publication date: April 5, 2013 
For further information, please call: (512) 305-7842 

TITLE 30. ENVIRONMENTAL QUALITY 

PART 1. TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 

CHAPTER 101. GENERAL AIR QUALITY 
RULES 
SUBCHAPTER B. FAILURE TO ATTAIN FEE 
30 TAC §§101.100 - 101.102, 101.104, 101.106 - 101.110, 
101.113, 101.116 - 101.118, 101.120 - 101.122 
The Texas Commission on Environmental Quality (TCEQ, 
agency, or commission) adopts new §§101.100 - 101.102, 
101.104, 101.106 - 101.110, 101.113, 101.116 - 101.118, and 
101.120 - 101.122. 

Sections 101.100 - 101.102, 101.104, 101.106 - 101.108, 
101.110, 101.113, 101.117, 101.118, 101.120, and 101.122 are 
adopted with changes to the proposed text as published in the 
November 30, 2012, issue of the Texas Register (37 TexReg 
9468). Sections 101.109, 101.116, and 101.121 are adopted 
without changes and the text will not be republished. 

The commission does not adopt the proposal of §101.119 as 
published in the November 30, 2012, issue of the Texas Register 
(37 TexReg 9468). 

The adopted new sections will be submitted to the United States 
Environmental Protection Agency (EPA) as revisions to the state 
implementation plan (SIP). 

Background and Summary of the Factual Basis for the Adopted 
Rules 

Federal Clean Air Act (FCAA), §182(d)(3) and (e) and §185 (Sec-
tion 185 requirements or Section 185, generally) require the SIP 
to include a requirement for the imposition of a Failure to Attain 
Fee (fee) for major stationary sources of volatile organic com-
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pounds (VOC) located in an ozone nonattainment area classified 
as severe or extreme if that area fails to attain the ozone Na-
tional Ambient Air Quality Standard (NAAQS or standard) by the 
applicable attainment date. FCAA, §182(f) requires all SIP re-
quirements that apply for VOC emissions to also apply for nitro-
gen oxides (NOX) emissions. The Houston-Galveston-Brazoria 
(HGB) area (Brazoria, Chambers, Fort Bend, Galveston, Harris, 
Liberty, Montgomery, and Waller Counties) was originally classi-
fied as severe for the one-hour ozone NAAQS of 0.12 parts per 
million (ppm) and was required to attain this standard by Novem-
ber 15, 2007. The HGB one-hour ozone nonattainment area did 
not attain the one-hour ozone NAAQS by its attainment date, and 
preliminary 2012 data indicate that the area is not demonstrat-
ing attainment of the 0.026 parts per billion (ppb) design value 
at this time. EPA's finding that the HGB one-hour ozone nonat-
tainment area did not attain the one-hour ozone standard by its 
attainment date was published in the Federal Register on June 
19, 2012, and was effective on July 19, 2012. The fee is required 
to be paid until the area is redesignated as an attainment area 
for ozone. Additionally, the SIP must include procedures for the 
assessment and collection of the penalty fee. 

As stated in FCAA, §182(d)(3) and (e) and §185, the required 
penalty is $5,000 per ton, as adjusted by the consumer price in-
dex (CPI), of VOC, NOX, or both (depending upon how a station-
ary source is determined to be a major source) emitted in excess 
of 80% of a major stationary source's baseline amount. A sta-
tionary source that is major for VOC is subject to fees on VOC; a 
stationary source that is major for NOX 

is subject to fees on NOX; 
and a stationary source that is major for both VOC and NOX 

will 
be subject to the fee on both VOC and NOX. The source's base-
line amount is calculated as the lower of the baseline emissions 
or authorized emissions from the baseline year, which is 2007. 
If the fee is not imposed and collected by the state, then FCAA, 
§185(d) requires that the EPA impose and collect the fee. 

Although EPA has revoked the one-hour ozone NAAQS, FCAA, 
§185 requirements still apply for one-hour ozone nonattainment 
areas that were classified severe or extreme. EPA's implemen-
tation rule for the transition from the one-hour ozone standard to 
the 1997 eight-hour ozone standard originally provided that ar-
eas no longer were required to meet the requirements of FCAA, 
§185, but that rule was vacated by the District of Columbia (D.C.) 
Circuit court in South Coast v. EPA, 472 F.3d 882 (D.C. Cir. 
2007), decision clarified on reh'g by 489 F.3d 1245 (D.C. Cir. 
2007), cert. denied by 128 S.Ct. 1065 (United States 2008). 
Future EPA rulemaking may specify how the EPA interprets the 
applicability of the penalty fee requirement for future ozone stan-
dards. 

The commission previously proposed FCAA, §185 rules under 
Chapter 101, Subchapter B, in the December 4, 2009 issue 
of the Texas Register (34 TexReg 8644). The previously 
proposed rules reflected the explicit FCAA, §185 fee-based 
calculation and considered alternative approaches to meet this 
obligation. The commission did not pursue adopting the rules 
because in January 2010 the EPA issued a guidance memo, 
Guidance on Developing Fee Programs Required by Clean 
Air Act Section 185 for the 1-hour Ozone NAAQS, (available 
at http://www.epa.gov/glo/pdfs/20100105185guidance.pdf) in-
dicating that states could meet the one-hour ozone standard 
FCAA, §185 obligation through a SIP revision containing either 
the fee program or an equivalent alternative program. The 
memo further stated that an area showing attainment of the more 
stringent 1997 eight-hour ozone standard, based on permanent 
and enforceable reductions, would no longer be required to 

submit a fee program SIP revision to satisfy anti-backsliding 
requirements associated with the transition from the one-hour 
ozone standard to the 1997 eight-hour ozone standard. The 
commission submitted a request for termination of the fee 
program in May 2010 based on data showing attainment of the 
1997 eight-hour standard. 

The EPA's January 2010 guidance memo was challenged by en-
vironmental groups, and on July 5, 2011 the United States Court 
of Appeals District of Columbia Circuit issued an opinion in Natu-
ral Resources Defense Council v. EPA, No. 10-1056 (D.C. Cir.), 
vacating the January 2010 guidance document. Previous to this 
ruling, on July 7, 2011, the EPA had taken final action on one 
termination determination request from the State of Louisiana 
for the Baton Rouge area. On July 25, 2011, the EPA denied the 
commission's fee program termination request based on 2011 
data that failed to show attainment of the 1997 eight-hour ozone 
standard and the July 5, 2011, appeals court decision. Addition-
ally, preliminary 2012 data fail to show attainment of the one-hour 
standard in the HGB ozone nonattainment area. On August 30, 
2011, EPA proposed redesignation of the Baton Rouge nonat-
tainment area to attainment for the 1997 eight-hour ozone stan-
dard and further discussed its position regarding the application 
of the January 2010 guidance vacated by the D.C. Circuit. The 
EPA has stated that "{t}he Court's opinion does not preclude EPA 
from terminating the one-hour §185 anti-backsliding requirement 
for areas like Baton Rouge, that EPA has determined through 
notice and comment rulemaking, have attained the one-hour 
ozone standard due to permanent and enforceable emissions 
reductions. We believe that, for the purpose here of evaluating 
applicable requirements pertaining to redesignation, Louisiana's 
obligation to satisfy the one-hour ozone anti-backsliding require-
ment for §185 fees has been terminated" (See, Proposed Ap-
proval and Promulgation of Implementation Plans and Designa-
tion of Areas for Air Quality Planning Purposes; Louisiana; Ba-
ton Rouge Ozone Nonattainment Area: Redesignation to Attain-
ment for the 1997 eight-hour Ozone Standard (See August 30, 
2011 issue of the Federal Register (76 FR 53853 and 53863)). 

Since the HGB one-hour ozone nonattainment area is currently 
not attaining the one-hour ozone standard, the commission 
is adopting rules to implement the requirements of FCAA, 
§182(d)(3) and (e) and §185. Given the lack of additional EPA 
guidance or rules regarding applicability and implementation 
of the penalty fee requirement and recent actions by the EPA, 
the commission is adopting several flexibility options combined 
with a fee-based program. The TCEQ adopts a program under 
FCAA, §172(e) with flexibility aspects not directly described in 
the FCAA, §185 rule, including but not limited to, alternative 
revenue, baseline aggregation, and timing of fees. 

As a result of comments received, the rule is revised to have the 
Fee Equivalency Account credited beginning with 2012 revenue 
from the Texas Emissions Reduction Plan (TERP), the Low-In-
come Vehicle Repair Assistance, Retrofit, and Accelerated Ve-
hicle Repair Plan (LIRAP), and the Local Initiative Project (LIP). 
The first fee will be based on the 2012 emissions. 

To be consistent with the New Source Review (NSR) program 
(40 Code of Federal Regulations (CFR) Part 52 and 30 TAC 
Chapter 116), language was added requiring baseline amounts 
to be adjusted downward if a historical 24-month period is used 
for a baseline amount determination. This adjustment is to ex-
clude emissions from a baseline amount that would have ex-
ceeded an emission limitation with which the source had to com-
ply in 2007 had the source been required to comply with that limi-
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tation during the consecutive 24-month period. Although the pre-
amble language addressed this adjustment issue, the rule lan-
guage did not specifically, and this requirement is clarified with 
the addition of the downward adjustment in the rule. 

The EPA originally described some basic principles concerning 
the applicability of the FCAA, §182(d)(3) and (e) and §185 fee 
obligation for severe or extreme ozone nonattainment areas. In 
a final rule published in the November 16, 2005 issue of the 
Federal Register (70 FR 69440) regarding the Maryland portion 
of the Washington, D.C. severe one-hour ozone nonattainment 
area, the EPA noted in response to a comment that "Section 185 
of the Act simply requires that the SIP contain a provision that 
major stationary sources within a severe or extreme nonattain-
ment area pay 'a fee to the state as a penalty' for failure of that 
area to attain the ozone NAAQS by the area's attainment date. 
This penalty fee is based on the tons of volatile organic com-
pound or nitrogen oxide emitted above a source-specific trigger 
level during the 'attainment year.' It {the fee} first comes due for 
emissions during the calendar year beginning after the attain-
ment date and must be paid annually until the area is redesig-
nated to attainment of the ozone NAAQS. . . . Thus, if a se-
vere area, with an attainment date of November 15, 2005, fails 
to attain by that date, the first penalty assessment will be as-
sessed in calendar year 2006 for emissions that exceed 80% of 
the source's 2005 baseline emissions" (See 70 FR 69440 and 
69441). 

The EPA further stated that a "penalty fee that is based on emis-
sions could have some incidental effect on emissions if sources 
decrease their emissions to reduce the amount of the per ton 
monetary penalty. However, the penalty fee does not ensure 
that any actual emissions reduction will ever occur since every 
source can pay a penalty rather than achieve actual emissions 
reductions. The provision's plain language evinces an intent to 
penalize emissions in excess of a threshold by way of a fee; it 
does not have as a stated purpose the goal of emissions reduc-
tions" (See 70 FR 69440 - 69442). 

The EPA issued guidance (Guidance on Establishing Baselines 
under Section 185 of the Clean Air Act (CAA) for Severe and Ex-
treme Ozone Nonattainment Areas that Fail to Attain the 1-hour 
Ozone NAAQS by their Attainment) on March 21, 2008, (avail-
able at www.epa.gov/ttn/caaa/t1/memoranda/20080321_har-
nett_emissions_basline.pdf) regarding establishing emission 
baseline amounts. The March 21, 2008, guidance memo dis-
cussed alternative methods for calculating the baseline amount 
as permitted by FCAA, §185. The EPA noted that in some 
cases, baseline amounts may not be representative of normal 
operating conditions because a source's emissions may be 
irregular, cyclical, or otherwise significantly varied from year 
to year. The EPA indicated in its guidance that relying on its 
regulations for Prevention of Significant Deterioration (PSD) of 
Air Quality, which are found in 40 CFR §52.21(b)(48), would be 
an acceptable alternative method for calculating the baseline 
amount. Under the PSD rules, sources may use emissions data 
from any period of 24 consecutive months within the previous 
ten years (a two-in-ten look-back period) to calculate an average 
annual actual emissions rate, referred to as baseline emissions 
in these adopted rules. The EPA determined the two-in-ten 
look-back period to be reasonable because it allows sources to 
consider an average emissions rate for a full business cycle. 

The PSD rules modify this concept for electrical utility steam gen-
erating units (EGU) to 24 consecutive months within the previous 
five years (a two-in-five look-back period) due to a shorter busi-

ness cycle for those units. The commission agrees that use of 
the two-in-ten and two-in-five look-back periods are reasonable 
for sources for which emissions are irregular, cyclical, or other-
wise vary significantly from year to year, and the commission 
provides this flexibility in the same manner as provided for in the 
Texas NSR Program. 

The EPA's 2008 guidance stated that it is fair and reasonable 
for a source to use a ten-year look-back period for calculating 
baseline actual emissions because it allows the source to con-
sider a full business cycle in determining a baseline emissions 
rate. This look-back period is restricted to five years for electrical 
utility steam generating facilities. A variability analysis was per-
formed to determine if emissions were variable over the ten-year 
period preceding the attainment date in the HGB one-hour ozone 
nonattainment area. The variability analysis conducted for the 
HGB one-hour ozone nonattainment area was similar to one 
performed by the South Coast Air Quality Management District 
(SCAQMD) in developing its §185 fee program. Data for the 
HGB variability analysis were analyzed for VOC and NOX 

com-
bined. As in SCAQMD's approach, variability, "V," was deter-
mined for each source using the following formula: 

Figure: 30 TAC Chapter 101--Preamble 

SCAQMD analyzed 112 sources with data for ten years. The 
emissions data showed variation from 20% to greater than 
300%. Additionally, 84 of the 112 sources (75%) showed 
variation in emissions between 40% and 140%. 

VOC and NOX 
emissions from 1998 through 2008 for the HGB 

nonattainment area were analyzed. Only sources that were po-
tentially major (either pollutant had actual emissions greater than 
20 tons) and had data for all ten years were evaluated. Of ap-
proximately 254 major stationary sources previously identified as 
potentially subject to the fee program, 186 sources had data sub-
mitted for each of the ten years preceding and including the at-
tainment date. These sources were used for the variability anal-
ysis. 

Variability ranged from 10.5% to over 3,425% over the ten 
years examined. Nineteen sources showed variability greater 
than 300%. Ten sources showed variability greater than 500%. 
Ninety-nine of the 186 sources (53%) showed emissions vari-
ability greater than 100% over the ten years examined. The 
median variability for all sources was 177%. The middle 140 
sources (75%) varied from 51% to 263%. 

The variability analysis shows that a high level of source-level 
emissions variability occurred between 1998 and 2007 in the 
HGB one-hour ozone nonattainment area; therefore, it is appro-
priate to use a 24-month period during the previous ten years (or 
five years if the source is an electric utility steam generating unit) 
to establish a baseline for the FCAA, §185 fee program. 

In the EPA's 2010 guidance (available at: http://www.epa.gov/gl-
o/pdfs/20100105185guidance.pdf) and in a rule published in the 
December 14, 2012, issue of the Federal Register (77 FR 7432) 
for SCAQMD, the EPA is allowing the use of equivalent programs 
to fulfill the FCAA, §185 fee program. Under the SCAQMD rule, 
the EPA approved programs funded to reduce VOC and NOX 

that 
are qualified programs, surplus to the one-hour ozone SIP, and 
designed to result in direct reductions or facilitate future reduc-
tions of VOC or NOX 

emissions as consistent with the principles 
of the anti-backsliding principle of FCAA, §172(e). The EPA re-
quired an equivalent alternative program to achieve the same 
emissions reductions, raise the same amount of revenue and es-
tablish a process by which penalty funds would be used to pay for 
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emission reductions that would further improve ozone air quality 
or a combination of emissions reductions or revenue collection. 

The EPA, in its January 2010 memo, states that it may allow al-
ternative programs for which "the proceeds are spent to pay for 
emissions reductions of ozone-forming pollutants (NOX 

and/or 
VOC) in the same geographic area subject to the §185 program." 
The EPA further states: "Under this concept, states could de-
velop programs that shift the fee burden from the specific set of 
major stationary sources that are otherwise required to pay fees 
according to §185, to other non-major sources of emissions, in-
cluding owners/operators of mobile sources." From these state-
ments, the TCEQ understands that the EPA supports equiva-
lent alternative options to a fee-based program provided the op-
tion is "no-less stringent" than a strict fee-based program and 
generally meets the stated criteria. The EPA has also approved 
San Joaquin Valley's (SJV) and SCAQMD's equivalent alterna-
tive programs pursuant to the 2010 guidance. The EPA's pub-
lished approval of the SJV rules in the August 20, 2012 issue of 
the Federal Register (77 FR 50021) included an alternative fee 
revenue by assessing a fee on mobile sources. Revenue under 
SJV's FCAA, §185 fee program is used to offset any obligation 
due from major sources in the SJV one-hour ozone nonattain-
ment area. 

The EPA published approval of SCAQMD Rule 317 as an equiv-
alent alternative fee program in the December 14, 2012 issue of 
the Federal Register (See 77 FR 74372). The SCAQMD Rule 
317 established an equivalency account that is credited with ex-
penditures from qualified programs that are surplus to that area's 
one-hour ozone SIP. No actual funding is transferred from the ap-
proved programs to the equivalency account; it is an accounting 
of the funds. The EPA considered this option equivalent to the 
principles of FCAA, §172(e). In its approval of the SCAQMD pro-
gram, the EPA indicated that it will accept alternative programs, 
whether through the incentives created by a penalty fee levied 
on pollution sources, through other funding of pollution control 
projects, or through a combination of both. 

Consistent with SCAQMD's and SJV's approaches, the TCEQ 
adopts rules to allow funding collected for qualified programs 
intended to directly reduce VOC or NOX 

emissions in the HGB 
one-hour ozone nonattainment area to offset the FCAA, §185 fee 
obligation. As with SCAQMD's and SJV's approaches, no actual 
funding is transferred to the equivalent alternative program. The 
TCEQ will focus on providing incentives for programs that col-
lect revenue in the HGB one-hour ozone nonattainment area to 
maintain a focus on achieving further emission reductions to fur-
ther support the equivalent alternative. 

Revenue for the TERP provides funds for programs that provide 
incentives to reduce NOX 

and other pollutants including VOC. 
The TCEQ will use TERP revenue that was collected begin-
ning in 2012 from the HGB one-hour ozone nonattainment area 
to offset the FCAA, §185 fee obligation for that area. In the 
HGB one-hour ozone nonattainment area, on-road motor vehicle 
NOX 

emissions are the single largest category of anthropomor-
phic emissions at 46% of the NOX 

emissions inventory in 2011. 
Non-road mobile NOX 

emissions comprise 25% of the 2011 in-
ventory. Revenue available for appropriation by the legislature 
and allocated to programs to reduce NOX 

in these categories are 
an effective method to reduce ozone in the area. 

Funding for TERP is generated from mobile sources in all areas 
of the state, including the HGB one-hour ozone nonattainment 
area. However, the TCEQ will identify TERP revenue generated 
only in the HGB one-hour ozone nonattainment area and record 

it in a Fee Equivalency Account to be used to demonstrate equiv-
alency of the alternative to the imposition of a fee on major sta-
tionary sources only. 

The programs funded through TERP revenue include clean 
school buses, heavy-duty diesel replacement programs, and 
other emission reduction strategies associated with mobile 
emissions that decrease ozone precursor emissions more di-
rectly than a penalty fee assessed on major stationary sources 
with this rulemaking. The TCEQ is adopting rules to credit 
the funding collected for these programs under TERP as an 
equivalent approach because TERP meets one of the three 
types of alternative programs that satisfies the FCAA, §185 fee 
requirement addressed in EPA's proposed final determinations 
regarding equivalent alternatives to FCAA, §185 fee programs 
and the EPA 2010 guidance memo. The programs funded 
through TERP revenue are similar to the SCAQMD and SJV 
programs that were given final approval by the EPA as meet-
ing the requirements for equivalency for the FCAA, §185 fee 
program. 

The objectives of TERP are specifically described in statute and 
are consistent with the objective described by the EPA for an 
equivalent program. TERP program objectives, listed in Texas 
Health and Safety Code (THSC), §386.052, address "achieving 
maximum reduction in oxides of nitrogen to demonstrate com-
pliance with the state implementation plans" and "advancing 
new technologies that reduce oxides of nitrogen from facilities 
and other stationary sources." TERP, as described in THSC, 
§386.053, is restricted to having "safeguards that ensure that 
funded projects generate emissions reductions not otherwise 
required by state or federal law." 

As a result of comments received, the commission is no longer 
using all revenue associated with the Inspection and Mainte-
nance (I/M) program as an equivalent funding alternative but 
will only use the LIRAP/LIP portion of the I/M program. LIRAP 
provides financial assistance for qualified owners of vehicles to 
make repairs or purchase replacement vehicles when their ve-
hicle cannot pass emissions standards inspections. The LIRAP 
reduces the VOC and NOX 

emissions from mobile sources by re-
pairing or, through replacements, accelerating the turnover rate 
of older, more polluting vehicles. The LIP program, described 
under THSC, §382.220, was established in 2008, after the HGB 
one-hour ozone nonattainment area's attainment deadline under 
the one-hour ozone standard. The LIP program allows funds to 
be used for air quality improvement projects, including projects 
that expand and enhance existing I/M programs such as the 
AirCheck Texas Repair and Replacement Program. With this 
rulemaking, the TCEQ will credit the funds collected for the LI-
RAP and LIP portion of the I/M program in the HGB one-hour 
ozone nonattainment area as an alternative to collecting a FCAA, 
§185 fee because the LIRAP/LIP programs meet the character-
istics of one of the three types of alternative programs that satisfy 
the FCAA, §185 fee requirement addressed in EPA's SCAQMD 
and SJV actions and the 2010 EPA guidance memo. 

Revenue will only be credited for the years in which revenue is 
also expended on air emission reduction related projects in the 
HGB one-hour ozone nonattainment area for these programs. 
Historically funding has been generally allocated back to the area 
that generated the funds. Between 2008 and 2012, the amount 
of HGB area LIRAP and LIP revenue was $84.8 million while 
$92.7 million was expended through LIRAP and LIP in the HGB 
area. Between 2008 and 2012, the amount of TERP funds ex-
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pended was $155.8 million in the HGB area while the revenue 
collected was $172.0 million. 

The commission has a biennial cycle for funding TERP and LI-
RAP/LIP due to the Texas legislative process. The first year of 
the biennium is dedicated to modifying rules, grant review, and 
funding awards. Consequently, a lower amount of expenditure is 
commonly associated to the first half of the biennium and funding 
can be heavily skewed to the second year of the biennium. If ex-
penditures were used for crediting the Fee Equivalency Account 
instead of revenue, this cyclic nature on the Fee Equivalency Ac-
count would add additional unnecessary uncertainty to a major 
stationary source's fiscal planning requirements. 

Revenue associated with both TERP and LIRAP/LIP after the 
one-hour ozone attainment date for the HGB one-hour ozone 
nonattainment area are surplus to the one-hour ozone SIP and 
result in a direct benefit to the area. Annually, both programs 
fund projects that are statutorily required to reduce ozone-caus-
ing emissions. These programs include vehicle replacements or 
school bus retrofits. These activities are each discrete actions 
that result in continually decreasing emissions by permanently 
removing an emissions source, such as a higher-emitting school 
bus, from the area. 

The first crediting will occur for 2012, which is five years after 
the attainment date and corresponds to the first year a §185 
fee will be assessed. Under the adopted rules, the commis-
sion will be required to annually estimate the expected Failure 
to attain Fee obligation and compare this estimate with the ex-
pected revenue from the alternative program. To obtain the es-
timated total FCAA, §185 fee obligation due from all major sta-
tionary sources, a baseline amount will be established for each 
of the major stationary sources (or group of sources, if aggre-
gated per §101.107) in the HGB one-hour ozone nonattainment 
area. This baseline amount will be subtracted from each ma-
jor stationary source's actual emissions, and a Failure to Attain 
Fee will be applied. The resultant amount due from each ma-
jor stationary source (or aggregated sources) will be summed to 
determine the HGB one-hour ozone nonattainment area FCAA, 
§185 obligation. 

If revenue generated from TERP and LIRAP/LIP programs is in-
sufficient to fully offset the HGB one-hour ozone nonattainment 
area FCAA, §185 obligation, then the remaining difference will 
be assessed as a fee on major stationary sources in the area on 
a prorated basis. The amount collected from each major station-
ary source will be discounted based on the amount of revenue 
credited in the Fee Equivalency Account. In this manner, these 
adopted rules will "backstop" any equivalent alternative funding 
with fees directly assessed on major stationary sources to meet 
each year's fee obligation. The FCAA, §185 fee obligation will 
be fully met either through the demonstration utilizing the Fee 
Equivalency Account or, if necessary, supplemented with directly 
assessed fees. This method of fee equivalency is "no less strin-
gent" than a direct fee program required by FCAA, §185. 

To determine a major stationary source's baseline amount and 
the Failure to Attain penalty fee that would apply to each ma-
jor stationary source, the commission will allow major stationary 
sources to aggregate emissions of VOC and NOX 

in general, but 
also to aggregate those emissions across multiple major station-
ary sources under common control. In attachment C of the EPA's 
January 2010 memo, the EPA stated that it would ". . . allow for 
aggregation of sources. We anticipate that we would be able to 
approve a FCAA, §185 fee program SIP that relies on a definition 
of 'major stationary source' that is consistent with the FCAA as 

interpreted in our existing regulations and policies." The EPA's 
2010 memo further stated that the EPA would allow aggregation 
of VOC with NOX. The memo stated: "Provided that aggregation 
is not used to avoid a 'major source' applicability finding, and ag-
gregation is consistent with the attainment demonstration . . . 
we believe states have discretion to allow a major source to ag-
gregate VOC and NOX 

emissions." The TCEQ's adopted rules re-
quire a major stationary source to first determine its major source 
applicability for both VOC and for NOX. In this approach, a major 
stationary source cannot use aggregation to avoid applicability 
of the FCAA, §185 Failure to Attain Fee rule. 

In making determinations of whether common control exists, 
the commission will consider EPA guidance regarding common 
control. For example, in a final rule on the Requirements for 
Preparation, Adoption, and Submittal of Implementation Plans; 
Emissions Offset Interpretive Ruling (September 11, 1980 45 
FR 59878), the EPA stated it would determine common control 
guided by the general definition of control used by the Securities 
and Exchange Commission (SEC). In SEC considerations of 
control, control "means the possession, direct or indirect, of the 
power to direct or cause the direction of the management and 
policies of a person whether through the ownership of voting 
shares, contract, or otherwise" (17 CFR §210.1 and §210.2(g)). 
The commission will also use other criteria to determine com-
mon control consistent with participation in local area banking 
programs, such as the Mass Emissions Cap and Trade or the 
Highly-Reactive Volatile Organic Compound Cap and Trade 
programs. A group of major stationary sources choosing to 
aggregate under common control as a single customer will be 
identified with a single common customer identifier used by the 
commission, the customer number (CN). 

VOC and NOX 
emissions do not impact ozone formation equally; 

therefore, the commission has employed a strategy of target-
ing those pollutants in a way that will allow ozone nonattain-
ment areas to attain the standard as expeditiously as practica-
ble. This targeting is a result of the knowledge gained from re-
search and detailed modeling of each particular nonattainment 
area, and states are required by the FCAA to assess and de-
velop strategies for nonattainment areas as part of the SIP re-
vision process to achieve attainment and maintenance of the 
NAAQS. The emissions reduction strategy for the HGB ozone 
nonattainment area has included targeted measures to reduce 
NOX 

emissions in preference to VOC emission reductions as an 
effective way to reduce ozone formation in the area. Owners or 
operators of major stationary sources may have also chosen to 
significantly reduce one pollutant at one major stationary source 
as part of a cost-effective control strategy to reduce ozone. The 
commission's adopted flexibility option, allowing aggregation of 
VOC and NOX 

emissions as well as major stationary source ag-
gregation for both pollutants, continues to support this approach 
and is particularly relevant for the HGB ozone nonattainment 
area. The emission reduction strategy is discussed in detail in 
previous rulemaking actions involving individual control strate-
gies applicable in the HGB one-hour ozone nonattainment area 
and in revisions to the HGB ozone nonattainment area SIP. The 
aggregation method adopted in this rule links the multi-pollutant 
control strategies in the EPA-approved one-hour SIP revision for 
the HGB ozone nonattainment area to an aggregated baseline 
amount and Failure to Attain Fee calculations that will be appli-
cable in the HGB ozone nonattainment area. This method will 
appropriately encourage further emission reductions in the area 
while continuing to support the control strategies that were de-
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termined through photochemical modeling to be most effective 
for the area. 

As addressed previously, FCAA, §185 requires the SIP to in-
clude a requirement for the imposition of a Failure to Attain Fee 
on major stationary sources of emissions of VOC in a severe or 
extreme ozone area that failed to attain the standard by its appli-
cable due date. FCAA, §182(f) states that requirements "for ma-
jor stationary sources of volatile organic compounds shall also 
apply to major stationary sources (as defined in §7602 of this ti-
tle and subsections (c), (d), and (e) of this section) of oxides of 
nitrogen." Thus, the requirement to assess a fee on major sta-
tionary sources of NOX 

emissions is also required. This language 
in FCAA, §182(f) does not explicitly state that requirements for 
NOX 

sources are to be held separate from those for VOC, but that 
they are "also required" for sources of NOX 

emissions. In fact, 
VOC control strategies may be addressed separately because 
the nature of the control equipment used to reduce VOC emis-
sions differs from those typically needed to reduce NOX 

emis-
sions. However, both VOC and NOX 

control strategies have a 
common goal: to reduce ozone-forming emissions. The stated 
objective of FCAA, §182(f) and §185 is to assess a fee for VOC 
and NOX 

emissions on major stationary sources emitting above 
a certain baseline amount of emissions. The per ton fee rate re-
quired for the pollutants remains the same regardless of whether 
the pollutant is VOC or NOX, thus there is no reason to require 
that a fee be assessed separately for each pollutant. The com-
mission will allow a major stationary source to combine these 
emissions for baseline amount determinations and fee assess-
ments providing that specified criteria are met to ensure consis-
tency. 

Additionally, the commission notes that EPA guidance allows 
for NOX 

substitution in its Reasonable Further Progress SIP 
revisions as further support for allowing VOC and NOX 

to be 
aggregated for both baseline amount determinations and fee 
assessments. In its December 1993 NOX 

Substitution Guidance 
(available at http://www.epa.gov/ttn/oarpg/t1/memoranda/nox-
subst.pdf), the EPA stated: "The condition for demonstrating 
equivalency is that the State-proposed emission control strate-
gies must be consistent with emission reductions required to 
demonstrate attainment of the ozone NAAQS for the designated 
year of attainment." 

To ensure equitable treatment among all major stationary 
sources, maintain consistency within the fee program, and 
facilitate transparency for the public, the adopted rules require 
that baseline amounts and aggregation methods, once estab-
lished, will remain fixed except as consistent with §101.109 
throughout the applicability of the Failure to Attain Fee obli-
gation. Additionally, the adopted rules require that calculation 
of fee obligations remain consistent with the baseline amount 
determination approach. Once a particular method for baseline 
amount calculation is chosen, the penalty fee calculation must 
remain consistent with that method. Therefore, if a major 
stationary source elects to aggregate pollutants as the most 
appropriate choice for determining a baseline, all subsequent 
Failure to Attain Fee obligations must remain consistent with 
that selection. 

The EPA used the March 21, 2008, memorandum to evaluate 
the SJV FCAA, §185 fee rule, as noted in its proposed limited ap-
proval and limited disapproval published in the August 19, 2009 
issue of the Federal Register (74 FR 41826). In reviewing the 
SJV FCAA, §185 fee rule, the EPA noted that there were several 
provisions that conflicted with FCAA, §185, which prevented full 

approval of the submitted SIP revision. The provisions included 
exemptions for emissions units that begin operation after the at-
tainment year or for a clean emissions unit that is equipped with 
emissions control technology that either has a minimum 95% 
control efficiency (or 85% for lean-burn internal combustion en-
gines) or meets the requirements for achieved-in-practice Best 
Available Control Technology (BACT) during the five years im-
mediately prior to the end of the attainment year. Provisions also 
defined the baseline period as two consecutive years consisting 
of the attainment year and the year immediately prior to the at-
tainment year, allowed averaging over two to five years to estab-
lish baseline emissions, and defined "major source" by referring 
to a version of the definition that, although it correctly defines the 
major source threshold, is not SIP approved. 

The EPA noted, with regard to the second provision listed above, 
that SJV did not request that the EPA review this option for ac-
ceptability as an equivalent alternative under FCAA, §172(e), 
and did not provide a demonstration that the program it submit-
ted would ensure that controls are "not less stringent" than those 
required under FCAA, §172(e). The EPA stated, in its approval of 
the SJV rule in the August 20, 2012 issue of the Federal Register 
(77 FR 50021), that it will "result in the collection of fees at least 
equal to the amount that would be collected under section 185, 
that the fees will be used to reduce ozone pollution, and that the 
program therefore satisfies the requirements of CAA section 185 
consistent with the principals of section 172(e)." The EPA addi-
tionally noted that the program will "raise this amount by a combi-
nation of fees from sources that do not qualify as 'clean units' as 
defined in Rule 3170 and from a fee from vehicles." In its January 
2010 memo, the EPA stated that it is acceptable to exempt or re-
duce the FCAA, §185 fee obligation on well-controlled sources 
and to assign the required fees to poorly controlled sources as 
an incentive for further reductions. Excess fees are not expected 
to be collected under the commission's adopted rules; therefore, 
the commission will not exempt well-controlled units from the fee 
obligation. 

Lastly, during the stakeholder process conducted for the devel-
opment of this FCAA, §185 Failure to Attain Fee program in 
2009, some commenters raised concerns regarding whether it is 
appropriate (and legal) for the commission to adopt a rule that re-
quires companies to pay a fee for emissions that occurred prior to 
rule adoption. The commission will collect Failure to Attain Fees 
on the most currently available quality-assured emissions inven-
tory at the time of rule adoption (2012 emissions inventory data) 
to ensure appropriate and timely implementation of the FCAA, 
§185 fee obligation. 

The commission recognizes that the fee is due for the HGB 
one-hour ozone nonattainment area because the area failed to 
demonstrate attainment of the one-hour ozone standard by the 
attainment date, and EPA has taken final action to make the de-
termination of failure to attain. FCAA, §185 specifies that the 
fee is due until the area is redesignated as attainment; however, 
the one-hour ozone standard was revoked by the EPA, and the 
commission understands that the EPA will make no further desig-
nations relating to the one-hour ozone standard. Consequently, 
the fee obligation will end when the EPA redesignates the area 
to attainment (in the event that EPA changes its policy regard-
ing redesignations for the one-hour ozone standard) or makes a 
finding of attainment. Additionally, the commission will hold the 
collection of the fee in abeyance if three years of quality-assured 
data resulting in a design value that did not exceed the NAAQS 
are submitted to the EPA. This will facilitate a prompt end to the 
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fee payment obligation while the EPA considers the quality-as-
sured monitoring data. 

The EPA commented that the proposed rule language specifi-
cally exempting sources from paying a §185 Failure to Attain fee 
during any year that was determined to be an extension year 
was not necessary because the one-hour standard has been 
revoked. The commission removed §101.119, Exemption from 
Failure to Attain Fee Obligation, as a result of this comment. 

Section by Section Discussion 

§101.100, Definitions 

Adopted new §101.100 contains definitions necessary for ap-
plying the rules. The terms defined include actual emissions, 
Area §185 obligation, attainment date, attainment year, base-
line amount, baseline emissions, electric utility steam generat-
ing unit, extension year, equivalency credits, major stationary 
source, and Section 185 Account. 

The Area §185 Obligation is defined as the total amount of the 
Failure to Attain Fee that is due for the HGB one-hour ozone 
nonattainment area based on summing the Failure to Attain Fee 
that is estimated to be due from each major stationary source. 
The EPA's 2010 guidance states that an equivalent program 
could be acceptable under FCAA, §172(e) if an alternative fee 
or program is equivalent to the fee that would be assessed on 
an area failing to meet the one-hour ozone standard. The Area 
§185 obligation is the basis for making an equivalency demon-
stration for the commission's adopted alternative program. 

Attainment date is defined as the date an area was scheduled 
to have attained the ozone NAAQS under the FCAA. The attain-
ment year is the full calendar year that contains the attainment 
date. 

Baseline emissions are defined to include emissions from normal 
operations and emissions associated with startups, shutdowns, 
and maintenance but exclude emissions from emissions events 
during a baseline period. Emissions events will be excluded from 
the baseline amount calculations because they are not autho-
rized and are not representative of routine operations. The ex-
clusion of emissions from emissions events in a baseline emis-
sions calculation in the adopted rule is consistent with the PSD 
definition of baseline actual emissions in §116.112 and 40 CFR 
§52.21(b)(48) that does not include non-compliant emissions in 
a baseline amount determination. For the purposes of this sub-
chapter, baseline amount is the term referenced as "baseline 
amount" in the FCAA, §185 and will be the lower of baseline 
emissions or authorized emissions at a major stationary source 
as of the attainment year. 

If the source's emissions are irregular, cyclical, or otherwise vary 
significantly from year to year, the average baseline emissions 
will be calculated from a consecutive 24-month historical period. 
Electrical utility steam generating units are specifically defined 
for this rule because the historical time period allowed in deter-
mining an average based on 24 months for those units differs 
from other types of emissions generating units. The definition of 
electric utility steam generating unit is consistent with the defini-
tion used in §116.12. 

The Failure to Attain Fee is defined as the fee due from each 
major stationary source or Section 185 Account based on actual 
emissions of VOC, NOX, or both exceeding the baseline amount. 

The definition for major stationary source uses the definition in 
§116.12 for determining a major source of VOC or NOX 

emis-
sions. 

Because major stationary sources under common control may 
opt to aggregate for purposes of baseline amount determination 
and Failure to Attain Fee payment, a name for the group of one 
or major stationary sources is defined as a Section 185 Account. 
A single identifying name will be used by the commission to track 
baseline amounts and Failure to Attain Fee obligations. Because 
each aggregation may have its own Section 185 Account, a ma-
jor stationary source may be in one Section 185 Account for VOC 
aggregation and in a second Section 185 Account for NOX 

aggre-
gation. Thus, a single major stationary source could belong to 
two separate Section 185 Accounts. Conversely, a Section 185 
Account may only have one major stationary source. 

§101.101, Applicability 

The FCAA, §185 requires areas classified as severe or extreme 
for ozone to include a requirement for fees on VOC emissions in 
excess of 80% of a baseline amount for major sources located 
in an area failing to attain the standard by the attainment date 
applicable to that area. FCAA, §182(f) further requires that all 
SIP requirements applying to VOC also apply for sources of NOX. 
This section identifies the provisions of this subchapter that apply 
to the HGB one-hour ozone nonattainment area, which failed to 
demonstrate attainment of the one-hour ozone standard by its 
attainment date, November 15, 2007. 

The original rule language restricted applicability to sources that 
were major in the HGB one-hour ozone nonattainment area as 
of the attainment date, November 15, 2007. This was not in-
tended as evidenced by the discussion of applicability regarding 
existing major stationary sources and new sources in the pre-
amble and in the discussion for this section, in addition to other 
provisions of the proposed rule that clearly discussed how new 
major sources could establish an emissions baseline amount. 
This also is not the commission's interpretation of the applicabil-
ity required by FCAA, §185. The rule is applicable to all major 
stationary sources in the HGB one-hour ozone nonattainment 
area each year that the §185 fee is applicable as required by the 
FCAA, §185. The attainment date was removed from this sec-
tion to clarify the commission's intent. 

§101.102, Equivalent Alternative Fee 

With adoption of these rules, the executive director will establish 
a Fee Equivalency Account. This account will be a listing of rev-
enues available for appropriation by the legislature to programs 
with goals to reduce VOC or NOX 

emissions in the HGB one-hour 
ozone nonattainment area. As a result of comments received, 
the commission will no longer use the total revenue associated 
with the I/M program as an equivalent alternative to a fee but will 
restrict the amount to only the LIRAP/LIP portion of the I/M pro-
gram. 

Only the revenue collected in the HGB one-hour ozone nonat-
tainment area will be credited and available for use for offsetting 
the §185 fee obligation in the Fee Equivalency Account. Specif-
ically, revenue collected for the TERP and the LIRAP/LIP pro-
grams will be used to offset the HGB one-hour ozone nonat-
tainment area FCAA, §185 Obligation when funds are also ex-
pended in the area. This will result in a benefit directly to the 
area from revenue collected. All programs have been identified 
with stated goals and statutory restrictions to provide funding for 
programs that result in a reduction in VOC, NOX, and other pollu-
tant emissions into the atmosphere. Equivalent programs, such 
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as crediting revenue for a Fee Equivalency Account, will be re-
stricted to funding from the HGB one-hour ozone nonattainment 
area. 

§101.104, Equivalent Alternative Fee Accounting 

The Area §185 Obligation is based on actual emissions over a 
baseline amount and will be determined annually for the HGB 
one-hour ozone nonattainment area. An FCAA, §185 fee obli-
gation (Failure to Attain Fee) will be calculated for each Sec-
tion 185 Account. These resultant individual obligations will be 
summed to determine the overall Area §185 Obligation for the 
HGB one-hour ozone nonattainment area. 

Funds, calculated on a dollar basis, associated with the Fee 
Equivalency Account will be credited starting with the emissions 
inventory year for which the first fee is assessed. The funding 
associated with the Fee Equivalency Account for a given year 
will be compared with the one-hour ozone Area §185 Obligation 
for a given year. Any surplus amount in the Fee Equivalency Ac-
count may be used to offset any future obligation without being 
discounted over time. If the Fee Equivalency Account is not suffi-
ciently funded to fully meet the Area §185 Obligation, a backstop 
provision will be invoked under which major stationary sources 
will be assessed a prorated Failure to Attain Fee to generate suf-
ficient revenue to meet the Area §185 Obligation. The prorated 
Failure to Attain Fee will be calculated based on the amount in 
the Fee Equivalency Account and the overall Area §185 Obliga-
tion. The amount that the Section 185 Account obligates affected 
sources to pay, based on the calculations in §101.113, will be re-
duced to the prorated amount. This process will be documented 
and made publicly available. 

§101.106, Baseline Amount Calculation 

The method for a one-time determination of the baseline amount 
for VOC, NOX, or both (depending upon how a stationary source 
is determined to be a major source) is outlined in this section. 
A baseline amount is required to be determined for each pollu-
tant (VOC and NOX) for which the source is major. If a station-
ary source is major for both VOC and NOX, a baseline amount 
estimate will be determined for both VOC and NOX. If the ma-
jor stationary source is major for only VOC or NOX, the base-
line amount estimate is required for just that pollutant (VOC or 
NOX). However, for aggregation purposes, a source may choose 
to determine a baseline amount for a pollutant for which it is not 
major. The baseline amount is defined as the lower of either 
annual emissions, which include planned maintenance, startup, 
and shutdown (MSS) emissions reported on the emissions in-
ventory in the attainment year, or the emissions as allowed by 
the applicable authorizations in effect for the major stationary 
source on the attainment date. Emissions from emissions events 
are not included in the baseline amount. 

If the major stationary source has reported emissions that are ir-
regular, cyclical, or otherwise vary significantly from year to year, 
an alternative method for determining emissions will be allowed 
using a historical perspective of annual and planned MSS emis-
sions as outlined in §101.106(b). 

The FCAA, §185 does not address how to define a historical 
period; however, the EPA issued a March 21, 2008 guidance 
memo, which is referenced elsewhere in this preamble, stating 
that an acceptable alternative method would be to determine 
a baseline amount using a period similar to estimating "base-
line actual emissions" found in the EPA's PSD rules, 40 CFR 
§52.21(b)(48). In its March 21, 2008 guidance, the EPA uses 
these provisions to craft its guidance on a ten-year look-back 

period for calculating baseline actual emissions. The PSD rules 
require adequate data for the selected 24-month period. The 
data must adequately describe the operation and emission lev-
els for each emissions unit. The guidance continues by stating, 
"{O}nce calculated, the average annual emission rate must be 
adjusted downward to reflect 1) any noncompliant emissions (40 
CFR §52.21(b)(48)(i)(b) and (ii)(b)); and 2) for each non-utility 
emissions unit, the most current legally enforceable emissions 
limitations that restrict the source's ability to emit a particular pol-
lutant or to operate at levels that existed during the 24-month pe-
riod that was selected (40 CFR §52.21(b)(48)(ii)(c))." The result 
of this restriction is that the plant capacity utilized during a pe-
riod of time may be referenced but not the non-compliant emis-
sions levels if a historical 24-month period is selected. Legally 
enforceable emissions limits include any state or federal require-
ments including BACT or Lowest Achievable Emissions Rate 
(LAER). Additionally, language was added to subsection (c)(3) to 
require a downward adjustment of baseline emissions that would 
have exceeded an emissions limit at the close of the attainment 
year if the source had to comply with that limit when a histori-
cal 24-month period is selected. This addition reflects language 
in §116.12(3)(B) and 40 CFR §52.21(b)(48)(ii)(c) for baseline ac-
tual emissions with the exception that the close of the attainment 
year was added to clearly indicate the effective date. 

For the purposes of this adopted section, the target is the attain-
ment year, 2007. The window used for the possible historical 
look-back period will be five years (2002 through 2006) for EGU 
or ten years (1997 through 2006) for non-EGU immediately pre-
ceding the attainment date of November 15 2007. The average 
consecutive 24-month period will be the basis for determining the 
baseline amount, in tons. All units at a major stationary source 
will be required to use the same 24-month period when calcu-
lating a baseline, but a separate 24-month period may be used 
for each pollutant only if the pollutants are not aggregated into a 
single baseline amount. The commission interprets the FCAA, 
§185 language requiring the use of the lower of baseline emis-
sions or authorized emissions to include emissions from an al-
ternative method. 

Emissions inventory data are collected annually by the com-
mission and after quality assurance review are loaded into the 
state's point source emissions database. Owners or operators 
of major stationary sources are provided an opportunity to re-
view and, if necessary, modify emissions inventory data submit-
ted for the current reporting year and for the year immediately 
prior. Revisions to historical inventory data outside of this time 
frame are done on a case-by-case basis usually as a result of 
an agency-directed emissions inventory improvement initiative 
or the agency's compliance and enforcement processes. The 
commission uses the annual emissions inventory data as the 
emissions baseline for air quality planning as detailed in SIP revi-
sions. Although emissions determination methods improve over 
time, emissions inventory data represent emissions for a report-
ing year as accurately as possible. Since the commission re-
lies upon emissions inventory data in SIP revisions for air quality 
planning purposes, revising historical emissions inventory emis-
sions rates is not supported solely for purposes of adjusting the 
baseline amount calculation. 

Exclusion of emissions events from the baseline amount is con-
sistent with the fact the emissions are not authorized or rep-
resentative of normal operations. Exclusion of the emissions 
events in the 24-month average if an alternative baseline is used 
is consistent with the EPA's and TCEQ's PSD rules that do not 
include non-compliant emissions. 
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If control or ownership changed for emission units during the at-
tainment year, then emissions from those emission units will be 
attributed to the major stationary source with control or owner-
ship of the emission unit on December 31st of the HGB one-hour 
ozone attainment year (2007). 

The adopted rule will require the baseline amount calculation and 
supporting documentation to be submitted to the agency in a 
format approved by the executive director. The baseline amount 
calculation is subject to approval by the executive director. 

The FCAA, §185 fee is required on emissions exceeding 80% of 
a baseline amount determined for the attainment year until the 
Failure to Attain Fee no longer applies to the area. A baseline 
amount is determined by each major stationary source that is a 
major source of VOC, NOX, or both based (depending on how the 
source is determined to be major) on representative emissions 
or authorized emissions. Thus, the baseline amount will be a 
fixed value and will not be changed without the approval of the 
executive director except as consistent with §101.109. 

§101.107, Aggregated Baseline Amount 

This section provides for the aggregation of either VOC or NOX 

(or both) at multiple major stationary sources to align fee obli-
gations with the EPA-approved attainment demonstration emis-
sions reduction approach. The adopted rule allows owners or 
operators of major stationary sources under common control to 
aggregate baseline amounts of VOC emissions from multiple 
major stationary sources, to aggregate NOX 

emissions from mul-
tiple major stationary sources, or both. Owners or operators may 
also choose to aggregate VOC with NOX 

at a single major sta-
tionary source or VOC with NOX 

across multiple major stationary 
sources under common control. 

Baseline amounts will first be calculated separately for each ma-
jor stationary source for VOC, NOX, or for both, using the method 
outlined in §101.106, prior to any baseline amount aggregation 
for multiple major stationary sources. If an owner or operator of 
a major stationary source chooses to include VOC or NOX 

emis-
sions from a source that is not a major source for the pollutant 
that is being aggregated in an aggregated baseline amount de-
termination, Failure to Attain Fees will remain due on that pol-
lutant. This separate initial calculation of baseline amount is 
intended to provide transparency and consistency in baseline 
amount determinations with any subsequent aggregation. 

The adopted rule allows owners or operators of major station-
ary sources to aggregate VOC and NOX 

baseline amounts at 
a major stationary source. Sources under common ownership 
and/or control may also aggregate baseline amounts across mul-
tiple major stationary sources. Sources under common control 
that have an alternative baseline amount as described under 
§101.108 may be included in the aggregate group. The aggrega-
tion methodology must remain consistent throughout the base-
line amount calculation and Failure to Attain Fee obligation cal-
culation. A group of major stationary sources opting to aggregate 
baseline amounts must also aggregate emissions for Failure to 
Attain Fee calculations. The attainment year or same 24-month 
period will be required as a basis for the baseline amount calcula-
tion for all aggregated major stationary sources for each fee cal-
culation. A separate 24-month period may be used for each pol-
lutant if the pollutants are not aggregated. A separate 24-month 
baseline for each pollutant is allowed consistent with NSR pro-
cedures that remain on a pollutant by pollutant basis for separate 
projects. 

§101.108, Alternative Baseline Amount 

In addition to using emissions rates authorized by December 31, 
2007, the adopted rule allows major stationary sources to use 
the authorized emissions rates resulting from a permit applica-
tion that was administratively complete by December 31, 2007, 
if final authorization had not been received by the attainment 
date in the baseline amount calculation. The alternative base-
line amount determination is restricted to operators of major sta-
tionary sources who reported these emissions in the emissions 
inventory as required under §101.10. Some operators of major 
stationary sources submitted administratively complete applica-
tions for authorizing previously unauthorized emissions prior to 
the close of the attainment year, 2007. To not penalize sources 
that were in the process of obtaining an authorization by the end 
of the attainment year, the commission will allow the emission 
limits established by permits that were administratively complete 
by the end of the attainment year, December 31, 2007, for de-
termining the baseline amount. 

The approach adopted with this rule aligns with the FCAA intent 
of comparing authorized emissions with reported actual emis-
sions to determine a baseline amount. This adopted rule restricts 
the affected sources to use the first authorized emissions limits 
on permits issued after the attainment date for emissions. The 
language in this section is intended to clarify how owners and op-
erators who had filed an application but not been issued a permit 
can         
end of the attainment year due to the permitting application ad-
ministrative process. 

The commission, in its proposal, included newly authorized 
emissions (or those in the process of being authorized) from 
MSS activities in an Alternative Baseline Amount calculation 
and requested comment on this approach. The EPA com-
mented that it could not approve a portion of a rule that relied 

account for the emissions limits ultimately authorized after

on §101.222(h) because it was disapproved on November 10, 
2010. As a result of this comment, the commission withdrew 
the language relating to MSS emissions from this adopted rule. 

The adopted rule requires the baseline amount calculation and 
supporting documentation to be submitted to the agency on 
forms approved by the executive director. The baseline amount 
calculation is subject to approval by the executive director. 

A baseline amount is determined by each major stationary 
source that is a major source of VOC, NOX, or both (depending 
on how the source is determined to be major) based on repre-
sentative emissions or authorized emissions. Thus, the baseline 
amount will be a fixed value and will not be changed without 
the approval of the executive director except as consistent with 
§101.109 or as described in this section. 

§101.109, Adjustment of Baseline Amount 

The adopted new section specifies the limited circumstances in 
which baseline amounts may be adjusted. Emissions units may 
not always be under the same common ownership or control. 
For example, owners or operators of major stationary sources, 
as part of normal business, may transfer ownership of some or 
all of the equipment at a major stationary source to another ma-
jor stationary source. The commission recognizes that a change 
in ownership or control of emissions units could change the Fail-
ure to Attain Fee obligation of both major stationary sources. The 
change in control of emissions units does not change the histor-
ical operation or reported emissions of the emissions units. 

Under the adopted rule, a change in common control or owner-
ship, such as with emissions unit transfer, will not affect the time 
period or amounts selected for the baseline amount on the re-
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maining emissions units at either major stationary source. These 
baseline amounts will be calculated based on the operation of 
the emissions units at the attainment date, or for emissions that 
are cyclic, irregular, or otherwise varying, for the period preced-
ing the attainment date. 

In a manner similar to transferring other obligations that do not 
change with ownership transfer, such as emissions authoriza-
tions, the commission will allow the affected major stationary 
sources to transfer the baseline amount and Failure to Attain Fee 
obligation associated with each emissions unit having a change 
in control without changing the calculated baseline amount for 
the transferred emissions units. In order to transfer the baseline 
amount and the Failure to Attain Fee obligation, the new owner or 
operator of each major stationary source affected by the change 
in common control will be required to submit a request to the ex-
ecutive director within 90 days of the ownership change for the 
executive director's approval. 

§101.110, Baseline Amount for New Major Stationary Sources, 
New Construction at a Major Stationary Source, or Major Sta-
tionary Sources with Less Than 24 Months of Operation 

This section specifies the limited circumstances in which base-
line amounts may be determined or adjusted for stationary 
sources that became major (or were newly authorized) after the 
November 15, 2007 attainment date. Major stationary sources 
that began operation within one year of, or after, the applicable 
nonattainment area's attainment date may not have sufficient 
data to determine their baseline amount using reported emis-
sions data. Additionally, sources that began operation after the 
applicable nonattainment area's attainment date would not have 
the applicable authorizations for such a determination. 

Under this rule, the TCEQ is also allowing an existing major sta-
tionary source to adjust its baseline amount to account for new 
construction authorized in a nonattainment permit issued under 
Chapter 116, Subchapter B, Division 5. These emissions units 
are required to provide emissions offsets prior to construction 
and are built with emission limits that are the lowest achievable 
emissions rate. 

The commission requested comment on the appropriateness of 
including changes in a baseline amount as a result of expan-
sions at a major stationary source for new emissions units autho-
rized under a nonattainment permit. The TCEQ also requested 
comment regarding the appropriateness of exempting new emis-
sions units authorized under a nonattainment permit from a Sec-
tion 185 fee, and if exempted, how this exemption should im-
pact the fee obligation from the HGB one-hour ozone nonattain-
ment area. The commission requested suggestions on sources 
of revenue that may be needed to offset revenue that would have 
been collected from these exempted sources and how a clean 
unit should be defined. Although commenters supported this 
approach, some commenters suggested exempting them alto-
gether. Although these sources may have the lowest achievable 
emissions rates, they do emit VOC and NOX 

into the atmosphere 
and, as such, would owe a penalty if the emissions exceeded 
80% of a baseline amount. No other sources of revenue were 
suggested to offset this fee amount from clean units, other than 
directly assessing a fee on mobile sources, and no additional 
definitions were suggested for how a clean unit could be defined. 
The commission does not have authority to directly assess a fee 
on mobile stationary sources for the Section 185 fee. The com-
mission is adopting rules that provide a method for these sources 
to determine a baseline amount and to estimate a fee from these 
sources. 

The EPA, in its December 14, 2012, issue of the Federal Regis-
ter (77 FR 74372) notice of final approval of the SCAQMD SIP 
revision, allowed a major stationary source subject to the FCAA, 
§185 rules after the attainment date in the SCAQMD to use ac-
tual emissions or authorizations (or holdings in its banking pro-
gram) from its initial calendar year of operation to set a baseline 
amount. Similarly, the commission's adopted rule requires the 
source to make a determination on the lower of actual or allow-
able data available in its first year of operation as a major sta-
tionary source. 

Because data did not exist for newer sources at the time of the 
applicable nonattainment area's attainment date, the commis-
sion will allow those sources to use their first year of actual op-
eration as a major stationary source (12 consecutive months) to 
make the baseline determination. 

A major stationary source that is new to the nonattainment area 
after the attainment date may not have sufficient data as a major 
stationary source to determine if emissions at that major station-
ary source are irregular, cyclical, or otherwise vary significantly 
from year to year. The first submitted emissions inventory may 
have been based on a partial year of operation. The provisions 
of this section are intended to allow a major source with less 
than 24 months of continual operation at the time of the applica-
ble nonattainment area's attainment date some additional flexi-
bility in establishing the emissions history at that major station-
ary source. The major stationary source may request that the 
baseline amount be based on the average rate within the first 
24 months of continuous operation. If these emissions varied 
significantly during 24 months of operation, the major station-
ary source may be considered irregular, cyclical, or otherwise 
varying significantly. Under the rules, a major stationary source 
will be allowed to request a modification to its baseline amount 
within 60 calendar days of completing 24 months of operation. 
The agency's use of a 24-month historical look-back period is 
shorter than the time allowed by the EPA under its rules for a 
cyclic determination, which provide for a two-in-ten or two-in-five 
year look-back period. The EPA published approval for a similar 
approach for new sources for SCAQMD in August 2012. 

§101.113, Failure to Attain Fee Obligation 

The adopted new section outlines the method used to determine 
the Failure to Attain Fee obligation for VOC, NOX, or both emis-
sions. If the major stationary source is major for just one pol-
lutant, the Failure to Attain Fee obligation will apply for just the 
one pollutant, VOC or NOX, unless the other pollutant was used 
in an aggregated baseline amount per §101.107. If the major 
stationary source is major for both VOC and NOX 

emissions, the 
fee obligation will apply for both pollutants. 

This adopted section also provides for the calculation of the Fail-
ure to Attain Fee for owners and operators of major sources in 
a nonattainment area that opt to aggregate VOC, NOX, or both 
emissions. The aggregation of VOC with NOX 

may occur at 
one major stationary source or across multiple major stationary 
sources under common control. Because both pollutants were 
in the baseline amount, the Failure to Attain Fee would be due 
on actual emissions of both VOC and NOX 

even if the major sta-
tionary source was not a major source for one of the pollutants. 

Consistency between the baseline amount and the fee obligation 
determination will be maintained with this approach. An owner or 
operator of multiple sources under common control who chose to 
combine a single pollutant from multiple major stationary sources 
in a baseline amount calculation must aggregate actual emis-
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sions of that single pollutant in the fee payment. If an owner or 
operator opted to combine VOC with NOX 

emissions at a major 
stationary source, both VOC and NOX 

emissions must be aggre-
gated for the fee payment. Similarly, owners or operators who 
chose to combine VOC and NOX 

emissions in a baseline amount 
calculation and to aggregate those pollutants across more than 
one major stationary source must combine actual VOC and NOX 

emissions from all aggregated major stationary sources to de-
termine the fee. 

The total fee would be applicable to, and calculated for, each pol-
lutant (VOC or NOX) for which the major stationary source meets 
the requirements of §101.101. The fee obligation from VOC or 
NOX 

emissions that are part of the baseline amount aggregation 
under §101.107 would remain separate and due from each ma-
jor stationary source. 

The fee for a pollutant aggregated under multiple major station-
ary sources for a baseline amount will be calculated based on 
the aggregated actual emissions from all the affected major sta-
tionary sources minus 80% of the aggregated baseline amounts 
for all major stationary sources as calculated in §101.107. 

For example, if multiple major stationary sources were combined 
for determining the NOX 

baseline amount, then the Failure to At-
tain Fee payment would be based on all actual NOX 

emissions 
from those combined major stationary sources. The fee payment 
for VOC emissions would be considered separately for these ma-
jor stationary sources. Similarly, if owners or operators chose 
to combine multiple major stationary sources into one baseline 
amount for VOC and NOX 

emissions, then the payment would be 
due from the combined major stationary sources for both pollu-
tants together. 

Actual emissions include emissions from annual operations, 
MSS operations and other events not otherwise authorized 
(emissions events). Inclusion of emissions events in the fee 
obligation is appropriate because the emissions contribute to 
the formation of ozone in the nonattainment area during the 
year that the fee is owed. 

The FCAA, §185 requires the annual fee to be adjusted by 
the CPI and cross references the methodology in FCAA, 
§502(b)(3)(B)(3)(v). The method described in FCAA, §502 
requires the fee to be adjusted annually per the CPI for all-ur-
ban consumers published by the United States Department of 
Labor, as of the close of the 12-month period ending on August 
31 of each calendar year. Because the FCAA, §185 requires 
these fees to be assessed on a calendar-year basis and the 
inflation factor based on the CPI is applied in September for 
fiscal year (based on the previous September through August 
data). The calendar year Failure to Attain Fee is determined 
as a weighted monthly average (two thirds of the fee asso-
ciated with January through August and one third of the fee 
associated with September through December). For example, 
a 2012 calendar year fee would span the 2012 fiscal year 
and the 2013 fiscal year. Thus, a calendar 2012 fee requires 
two thirds of the annual CPI ending in August 2012 and one 
third of the annual CPI ending in August 2013. The EPA sug-
gested that the commission adopt the methodology to calculate 
the fee used in its guidance memo (Page 2010, available at 
http://www.epa.gov/glo/pdfs/20100105185guidance.pdf). As a 
result of this comment, the commission changed its fee calcula-
tion to use the 40 CFR Part 70 Presumptive Minimum fee basis 
used in EPA's guidance memo. The Part 70 fee rate is published 
by the EPA and is available at www.epa.gov/airquality/per-

mits/fees.html. The Part 70 fee is the rate used to calculate 
emissions-based fees for Part 70 permit programs. 

The adopted fee calculation is similar to the one proposed by 
the commission that annualizes the fee rate over two fiscal 
years. Rather than calculating the rate directly from the CPI, 
the adopted method uses the Part 70 fee rate published by the 
EPA. The Part 70 fee already has the required CPI adjustment 
incorporated into it. 

§101.116, Failure to Attain Fee Payment 

This section stipulates that payment of Failure to Attain Fees 
must be made by check, certified check, electronic funds trans-
fer, or money order made payable to the TCEQ. Payment must 
be sent to the TCEQ address printed on the billing statement 
within 30 calendar days of the invoice date. 

FCAA, §185 requires that the Failure to Attain Fee be assessed 
on actual emissions, starting the first year after the attainment 
year, on emissions exceeding 80% of the approved baseline 
amount. For the HGB one-hour ozone nonattainment area, the 
first year after the attainment date was 2008 because the attain-
ment year for the HGB one-hour ozone nonattainment area was 
2007. However, assessing a Failure to Attain Fee for 2008 could 
be considered a retroactive rulemaking. Sources would not have 
had an opportunity to reduce emissions (and thus, fees) by ad-
justing processes or operations. Therefore, this rule will assess 
the FCAA, §185 Failure to Attain Fee using the emissions inven-
tory from the year prior to the rule adoption date. Thus, because 
the rule was adopted in 2013, the most current inventory was for 
2012. The first payment is due for calendar year 2012 emissions 
and annually thereafter until the FCAA, §185 Failure to Attain 
Fee no longer applies to the area. 

This rule allows the executive director to impose interest and 
penalties in accordance with 30 TAC Chapter 12 to owners or 
operators of major sources subject to the provisions of §101.101 
who fail to make full payment of the Failure to Attain Fees when 
due. 

As a result of comments requesting the commission to include 
dates for invoicing, a date for the first invoice for the end of the 
year following the adoption of this rule is included in the adopted 
language. Thus if the rule is adopted in 2013, the first invoice 
will be issued by the end of December 2014. 

Failure to Attain Fees will be due within 30 calendar days of the 
date on the invoice. Adequate time is required for the actual 
emissions to be quality assured, the baseline amount to be cal-
culated, alternative revenue to be reported, and invoices devel-
oped. That provision, along with others in this chapter, is con-
sistent with the due date for invoices issued for other programs 
within the agency. 

§101.117, Compliance Schedule 

This adopted new section requires the submission of baseline 
amount emissions on a form prescribed by the executive director. 
For the HGB one-hour ozone nonattainment area, major sources 
are required to submit their proposed baseline amount emissions 
to the executive director no later than 120 calendar days from 
rule adoption on forms or other media approved by the executive 
director. For sources that become major stationary sources after 
this rule is adopted, the TCEQ will require owners or operators 
to submit a report on forms approved by the executive director 
establishing baseline amount emissions to the executive director 
no later than 90 days following the first full year (12 consecutive 
months) of operation as a major source. 
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A timely and accurate baseline amount is required from each 
applicable major stationary source to implement the required 
penalty fee program. If a major stationary source does not sub-
mit baseline amount data or does not submit the data in accor-
dance with the rules of §§101.106, 101.107, or 101.108, the ex-
ecutive director may need to determine a baseline amount for 
that major stationary source. In accordance with the require-
ments of the FCAA, §185, authorized or baseline emissions data 
from the attainment year, 2007, will be used, if available, to es-
tablish a baseline amount. Emissions inventory data reported 
under §101.10 will be used. If no data are available, a base-
line amount of 12.5 tons for VOC and 12.5 tons for NOX 

will be 
used. The major stationary source threshold for an area classi-
fied severe for the one-hour ozone NAAQS is 25 tons of potential 
emissions for VOC and 25 tons of potential emissions for NOX. 
Potential emissions are typically higher than the annual emis-
sions reported in the emissions inventory. FCAA, §185 requires 
the lower of actual or potential, so the executive director will use 
half the potential as an average baseline amount for a source 
with no data reported in the emissions inventory. Additionally, 
the executive director, using the plain language of FCAA, §185, 
will not use any alternatives for calculating a baseline amount, 
such as aggregating VOC and NOX 

or aggregation of pollutants 
across multiple major stationary sources, because the executive 
director will not have all information necessary to make these 
determinations. Loss of these options will provide an additional 
incentive for sources to comply with all reporting obligations. 

§101.118, Cessation of Program 

The EPA does not clearly define the mechanism to end the Fail-
ure to Attain Fee program in an area with a revoked standard. 
FCAA, §185 requires the fee payment to be due until the area is 
redesignated to attainment; however, the EPA has indicated that 
it will no longer redesignate areas under the revoked one-hour 
ozone standard. To address this issue, the TCEQ adopts mech-
anisms to end the Failure to Attain Fee program for the HGB 
one-hour ozone nonattainment area. The adopted new section 
will end the applicability of the Failure to Attain Fee upon either 
redesignation of the nonattainment area to attainment for the 
one-hour ozone NAAQS or a finding of attainment by the EPA 
for the one-hour ozone nonattainment area. Because the EPA 
does not have a defined mechanism to end the program, com-
menters suggested adding a provision that would terminate the 
fee program based on any action or rulemaking by the EPA to 
end the fee program. The rule was changed to incorporate this 
suggestion. 

Additionally, to provide for timely cessation of the Failure to At-
tain Fee program, the Failure to Attain Fee may be assessed, 
but the fee collection may be placed in abeyance by the exec-
utive director if three years of quality-assured data resulting in 
a design value that did not exceed the one-hour ozone NAAQS 
are submitted to the EPA. As a result of comments received, the 
commission is including as part of the design value determina-
tion, the ability to exclude days that exceeded the NAAQS be-
cause of exceptional events or emissions emanating outside the 
United States. 

§101.119, Exemption from Failure to Attain Fee Obligation 

As a result of comments received from the EPA indicating that an 
exemption for an extension year is not necessary for the revoked 
one-hour ozone standard, this section is removed. 

§101.120, Eligibility for Equivalent Alternative Obligation 

This section allows major stationary sources owing a Failure to 
Attain Fee payment to fulfill the fee obligation with an equivalent 
alternative obligation in compliance with the requirements of this 
subchapter. If an equivalent alternative obligation does not fully 
meet a major stationary source or Section 185 Account's full obli-
gation, the remaining portion of the Failure to Attain Fee remains 
due. 

As a result of comments requesting the commission to include 
dates for invoicing, a date for the first invoice for the end of the 
year following the adoption of this rule is included in the adopted 
language. To support an invoicing date, the commission must be 
timely informed of all equivalent options exercised for the pro-
gram. Thus a date has been included requiring that no later 
than July 31 in the year following the rule adoption and annu-
ally thereafter, all equivalent alternatives need to be approved; 
allowances traded under §101.121 must be completed and Sup-
plemental Environmental Projects (SEPs), under §101.122 must 
be funded. If an alternative obligation under §101.121 is not ap-
proved and funded, exercised, or otherwise completed by the 
July 31 due date, the equivalent option will not be applied to the 
Failure to Attain Fee. Because a SEP may be a capital project re-
quiring more than 30 days to complete, SEPs must be approved 
and funded by the July 31 due date. 

All requests to use a SEP as an equivalent alternative obligation 
are subject to the executive director's approval. 

§101.121, Equivalent Alternative Obligation 

This adopted new section allows Section 185 Accounts to re-
quest to fulfill their Failure to Attain Fee obligation by relinquish-
ing an equivalent portion of emission reduction credits, discrete 
emission reduction credits, current or banked Highly-Reactive 
Volatile Organic Compound (HRVOC) Emissions Cap and Trade 
(HECT) program allowances, or current or banked Mass Emis-
sions Cap and Trade (MECT) program allowances. 

Emission credits submitted for fee reduction purposes, on a ton-
for-ton basis, will only be allowed for use as an equivalent al-
ternative for the pollutant (VOC or NOX) specified on the credit. 
VOC credits or HECT allowances must only be used as an al-
ternative equivalent for VOC tons in excess of the baseline; NOX 

credits must only be used as an alternative equivalent for NOX 

tons. The use of allowances will be similarly restricted, such that 
MECT allowances will only be used as an equivalent for NOX 

tons. HECT allowances will only be allowed for use as an equiv-
alent for VOC tons in excess of the baseline amount for major 
stationary sources in Harris County. Significant digit rounding of 
the emissions reduction must be limited to one-tenth of a ton. 
Removing these emissions, represented as allowances, on a 
ton-per-ton basis furthers the goals of reducing ozone-causing 
emissions in the atmosphere and meets the objective of improv-
ing air quality by reducing emissions more directly than imposing 
a fee. 

§101.122, Using Supplemental Environmental Project to Fulfill 
an Equivalent Alternative Obligation 

This adopted new section allows Section 185 Accounts to re-
quest to fulfill all or part of their fee obligation by contributing to 
a SEP within the HGB one-hour ozone nonattainment area in 
either an amount equivalent to the tons on which the fee has 
been assessed or in an amount equivalent to the fee amount as-
sessed. SEPs are projects that prevent or reduce pollution be-
yond existing regulatory requirements. Supporting a SEP guar-
anteeing emissions reductions in the nonattainment area would 
provide cost-effective opportunities that more directly benefit air 
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quality in the affected area than the imposition of a fee. Under 
this adopted new rule, contributing to a SEP would reduce a ma-
jor stationary source or Section 185 Account's fee obligation on 
a dollar-per-dollar basis by decreasing the fee obligation by the 
same amount. The rule also allows a major stationary source or 
Section 185 Account to use surplus SEP funds from year to year. 
The funding will not be discounted or depreciated over time. 

The adopted rule language only allows funding for air-related 
projects that are implemented in the HGB one-hour ozone nonat-
tainment area. This rule restricts SEPs to projects that offset 
the Failure to Attain Fee on a dollar-per-dollar basis. The estab-
lished SEP program requires participants to submit quarterly and 
annual project reports with expenditure and project completion 
information, providing validation of actual emissions reductions 
or expenditures. 

The TCEQ requested and received comments on whether addi-
tional requirements or restrictions should be placed on the use 
of SEP funds as an equivalent obligation under FCAA, §172(e). 
Because a SEP can be used to offset an administrative penalty, 
the EPA commented that it was inappropriate for those funds to 
also be used for credit or offset for the §185 penalty. For many 
SEPs, only half the dollar amount of the SEP may be used to off-
set an administrative penalty. The commission has added lan-
guage restricting §185 Failure to Attain fee credit from the SEP to 
be a portion of funds not used to offset an administrative penalty. 
Additional language was also added to require that the SEP be 
enforceable through an Agreed Order or other enforceable doc-
ument to ensure compliance with the SEP objectives. 

Final Regulatory Impact Analysis Determination 

The commission invited public comment regarding the draft reg-
ulatory impact analysis determination during the public comment 
period. No comments were received on the proposed regula-
tory impact analysis determination. The commission reviewed 
the rulemaking in light of the regulatory impact analysis require-
ments of Texas Government Code, §2001.0225, and determined 
that the rulemaking does not meet the definition of a "major envi-
ronmental rule" as defined in that statute. A "major environmen-
tal rule" means a rule, the specific intent of which is to protect 
the environment or reduce risks to human health from environ-
mental exposure and that may adversely affect in a material way 
the economy, a sector of the economy, productivity, competition, 
jobs, the environment, or the public health and safety of the state 
or a sector of the state. 

Additionally, the rulemaking does not meet any of the four ap-
plicability criteria for requiring a regulatory impact analysis for a 
major environmental rule, which are listed in Texas Government 
Code, §2001.0225(a). Texas Government Code, §2001.0225, 
applies only to a major environmental rule, the result of which 
is to: 1) exceed a standard set by federal law, unless the rule 
is specifically required by state law; 2) exceed an express re-
quirement of state law, unless the rule is specifically required by 
federal law; 3) exceed a requirement of a delegation agreement 
or contract between the state and an agency or representative 
of the federal government to implement a state and federal pro-
gram; or 4) adopt a rule solely under the general powers of the 
agency instead of under a specific state law. 

The rules are intended to enable Texas to comply with the re-
quirements of the FCAA, §182 and §185 for the HGB one-hour 
ozone nonattainment area. Fees are required to be collected for 
all major stationary sources in severe or extreme ozone nonat-
tainment areas that do not attain the ozone standard by their 

attainment dates. If the fee is not imposed and collected by the 
state, then FCAA, §185(d) requires that the EPA shall impose 
and collect the fee (and may collect interest). The applicability 
of the fee may have a benefit in reducing emissions of ozone pre-
cursors in ozone nonattainment areas by incentivizing sources 
to reduce emissions further, but the rules will not require emis-
sion reduction; and appear to have been designed primarily as 
a penalty for failure to attain the ozone standard. 

The rulemaking would implement requirements of the FCAA. 
Under 42 United States Code (USC), §7410(a)(2)(D), each SIP 
must contain adequate provisions prohibiting any source within 
the state from emitting any air pollutant in amounts that will con-
tribute significantly to nonattainment of the NAAQS in any other 
state. While 42 USC, §7410 generally does not require specific 
programs, methods, or reductions in order to meet the standard, 
SIPs must include "enforceable emission limitations and other 
control measures, means or techniques (including economic in-
centives such as fees, marketable permits, and auctions of emis-
sions rights), as well as schedules and timetables for compli-
ance as may be necessary or appropriate to meet the applica-
ble requirements of this chapter." The provisions of the FCAA 
recognize that states are in the best position to determine what 
programs and controls are necessary or appropriate in order to 
meet the NAAQS. This flexibility allows states, affected industry, 
and the public to collaborate on the best methods for attaining 
the NAAQS for the specific regions in the state. Even though 
the FCAA allows states to develop their own programs, this flex-
ibility does not relieve a state from developing a program that 
meets the requirements of 42 USC, §7410. States are not free 
to ignore the requirements of 42 USC, §7410, and must develop 
programs to assure that their contributions to nonattainment ar-
eas are reduced so that these areas can be brought into attain-
ment on schedule. Additionally, states have further obligations 
under the FCAA, that must be included in their SIPs, such as 
the requirement of FCAA, §182 and §185, in order to avoid SIP 
disapproval or sanctions under the FCAA. The rules would in-
corporate requirements to fulfill the requirements of FCAA, §182 
and §185. 

The requirement to provide a fiscal analysis of proposed regula-
tions in the Texas Government Code was amended by Senate 
Bill (SB) 633 during the 75th Legislature, 1997. The intent of SB 
633 was to require agencies to conduct a regulatory impact anal-
ysis of extraordinary rules. These are identified in the statutory 
language as major environmental rules that will have a material 
adverse impact and will exceed a requirement of state law, fed-
eral law, or a delegated federal program, or are adopted solely 
under the general powers of the agency. With the understanding 
that this requirement would seldom apply, the commission pro-
vided a cost estimate for SB 633 that concluded, "based on an 
assessment of rules adopted by the agency in the past, it is not 
anticipated that the bill will have significant fiscal implications for 
the agency due to its limited application." The commission also 
noted that the number of rules that would require assessment 
under the provisions of the bill was not large. This conclusion 
was based, in part, on the criteria set forth in the bill that ex-
empted proposed rules from the full analysis unless the rule is a 
major environmental rule that exceeds a federal law. 

As discussed earlier in this preamble, the FCAA does not al-
ways require specific programs, methods, or reductions in order 
to meet the NAAQS; thus, states have flexibility to develop pro-
grams for each area contributing to nonattainment to help ensure 
that those areas will meet the attainment deadlines, as long as 
the requirements of the FCAA are met. Because of the ongoing 
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need to address nonattainment issues and to meet the require-
ments of 42 USC, §7410, the commission routinely proposes 
and adopts SIP rules. The legislature is presumed to understand 
this federal scheme. If each rule proposed for inclusion in the SIP 
were considered a major environmental rule that exceeds federal 
law, then every SIP rule would require the full regulatory impact 
analysis contemplated by SB 633. This conclusion is inconsis-
tent with the conclusions reached by the commission in its cost 
estimate and by the Texas Legislative Budget Board (LBB) in its 
fiscal notes. Since the legislature is presumed to understand the 
fiscal impacts of the bills it passes and that presumption is based 
on information provided by state agencies and the LBB, the com-
mission believes that the intent of SB 633 was only to require the 
full regulatory impact analysis for rules that are extraordinary in 
nature. While the SIP rules will have a broad impact, that im-
pact is no greater than is necessary or appropriate to meet the 
requirements of the FCAA. This rulemaking will have no impact 
beyond the impact that is required by FCAA, §182 and §185. For 
these reasons, rules adopted for inclusion in the SIP fall under 
the exception in Texas Government Code, §2001.0225(a), be-
cause they are required by federal law. 

The commission has consistently applied this construction to its 
rules since this statute was enacted in 1997. Since that time, the 
legislature has revised the Texas Government Code but left this 
provision substantially unchanged. It is presumed that "when 
an agency interpretation is in effect at the time the legislature 
amends the laws without making substantial change in the 
statute, the legislature is deemed to have accepted the agency's 
interpretation." (See Central Power & Light Co. v. Sharp, 919 
S.W.2d 485, 489 (Tex. App. Austin 1995), writ denied with 
per curiam opinion respecting another issue, 960 S.W.2d 617 
(Tex. 1997); Bullock v. Marathon Oil Co., 798 S.W.2d 353, 357 
(Tex. App. Austin 1990, no writ ). Cf. Humble Oil & Refining 
Co. v. Calvert, 414 S.W.2d 172 (Tex. 1967); Dudney v. State 
Farm Mut. Auto Ins. Co., 9 S.W.3d 884, 893 (Tex. App. Austin 
2000); Southwestern Life Ins. Co. v. Montemayor, 24 S.W.3d 
581 (Tex. App. Austin 2000, pet. denied); and Coastal Indust. 
Water Auth. v. Trinity Portland Cement Div., 563 S.W.2d 916 
(Tex. 1978).) 

The commission's interpretation of the regulatory impact anal-
ysis requirements is also supported by a change made to the 
Texas Administrative Procedure Act (APA) by the legislature in 
1999. In an attempt to limit the number of rule challenges based 
upon APA requirements, the legislature clarified that state agen-
cies are required to meet these sections of the APA against the 
standard of "substantial compliance." The legislature specifically 
identified Texas Government Code, §2001.0225, as falling under 
this standard. The commission has substantially complied with 
the requirements of Texas Government Code, §2001.0225. 

The rulemaking does not exceed a standard set by federal law 
nor exceed an express requirement of state law. No contract or 
delegation agreement covers the topic that is the subject of this 
rulemaking. Finally, this rulemaking was not developed solely 
under the general powers of the agency but is also authorized 
by THSC, §382.012. Therefore, this proposed rulemaking is not 
subject to the regulatory analysis provisions of Texas Govern-
ment Code, §2001.0225(b), because the rulemaking does not 
meet the definition of a "major environmental rule." Additionally, 
even if the rulemaking did meet the definition of a "major environ-
mental rule" it does not meet any of the four applicability criteria 
for a major environmental rule. 

Takings Impact Assessment 

The commission evaluated the rulemaking and performed an 
assessment of whether Texas Government Code, Chapter 
2007, is applicable. The specific purpose of the rulemaking 
is to implement the FCAA, §182 and §185 fee requirements 
in the HGB ozone nonattainment area. Texas Government 
Code, §2007.003(b)(4), provides that Texas Government Code, 
Chapter 2007 does not apply to this rulemaking because it is 
an action reasonably taken to fulfill an obligation mandated by 
federal law and by state law. 

In addition, the commission's assessment indicates that Texas 
Government Code, Chapter 2007 does not apply to these rules 
because this is an action that is taken in response to a real and 
substantial threat to public health and safety; that is designed 
to significantly advance the health and safety purpose; and that 
does not impose a greater burden than is necessary to achieve 
the health and safety purpose. Thus, this action is exempt un-
der Texas Government Code, §2007.003(b)(13). Ozone is a cri-
teria pollutant that is regulated under the FCAA to protect pub-
lic health and welfare. Fees are required to be collected under 
FCAA, §182 and §185, for all major sources in severe or ex-
treme ozone nonattainment areas that do not attain the ozone 
standard by their attainment dates. If the fee is not imposed and 
collected by the state, then FCAA, §185(d) requires that the EPA 
shall impose and collect the fee (and may collect interest). The 
rules will enable Texas to comply with the requirements of FCAA, 
§182 and §185 for the HGB one-hour ozone nonattainment area. 
Consequently, the rulemaking meets the exemption criteria in 
Texas Government Code, §2007.003(b)(4) and (13). For these 
reasons, Texas Government Code, Chapter 2007 does not ap-
ply to this rulemaking. 

Consistency with the Coastal Management Program 

The commission reviewed the adopted rules and found that they 
are neither identified in Coastal Coordination Act Implementa-
tion Rules, 31 TAC §505.11(b)(2) or (4), nor will they affect any 
action/authorization identified in Coastal Coordination Act Imple-
mentation Rules, 31 TAC §505.11(a)(6). Therefore, the adopted 
rules are not subject to the Texas Coastal Management Program. 

Effect on Sites Subject to the Federal Operating Permits Pro-
gram 

Chapter 101, Subchapter B is not an applicable requirement un-
der 30 TAC Chapter 122, Federal Operating Permits Program. 

Public Comment 

The comment period for the adopted rulemaking opened on 
November 30, 2012, and closed on January 14, 2013. A public 
hearing was offered in Houston on January 9, 2013. 

Comments were received from Air Alliance Houston; Business 
Coalition for Clean Air Appeal Group (BCCAAG), Calpine 
Corporation (Calpine); Environmental Defense Fund (EDF); 
Environmental Integrity Project; Greater Houston Partnership 
(GHP); Green Environmental Consulting, Inc (Green Environ-
mental); LyondellBasell; Magellan Midstream Partners, L.P. 
(Magellan); Oiltanking Houston, LP (Oiltanking); NRG Texas 
Power LLC (NRG); Occidental Chemical Corporation and its 
affiliated company Oxy Vinyls, LP (OCC); Petrologistics; Printing 
Industries of the Gulf Coast (Printing Industries); Section 185 
Working Group; Sierra Club; Texas Association of Business 
(TAB); Texas Chemical Council (TCC) and Texas Oil and Gas 
Association (TxOGA); Texas Pipeline Association (TPA); the 
United States Environmental Protection Agency (EPA); and 487 
public citizens (individual or commenter). 
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The Section 185 Working Group members are Albemarle, BASF, 
BP America, Chevron Phillips Chemical, Dow Chemical, En-
tergy Texas, Enterprise Products, ExxonMobil, Kinder Morgan, 
Lyondell Chemical Company, Magellan Midstream Partners, 
Marathon Petroleum Corporation, NRG Texas Power LLC, 
Oiltanking North American, Phillips 66, Shell Oil Company, TPC 
Group, and Valero. Magellan endorsed and incorporated by 
reference the comments submitted by the Section 185 Working 
Group. Oiltanking supported the comments submitted by the 
Section 185 Working Group. OCC fully endorsed the comments 
submitted by TCC. 

All comments received from public citizens and environmental 
groups were generally opposed to the rule with one exception 
as noted elsewhere in this preamble. The EPA submitted com-
ments that supported some aspects of the rule and suggested 
changes for those aspects of the rule it did not support. All 
other comments received, those from affected sources and from 
groups representing affected sources, generally supported the 
rulemaking. Changes were made to the rule as a result of some 
of the comments received, and those changes are discussed in 
the Section by Section discussion portion of this preamble. 

Response to Comments 

Health and Air Quality 

Comment 

Several commenters were concerned about air quality and its 
impacts on human health and the environment. Four individuals 
commented that the NAAQS are protective of human health and 
should be met, and one individual commented that the TCEQ 
should not encourage any entity to continue to threaten human 
health. Thirty-six commenters stated that the TCEQ should re-
quire the full penalty fee to be paid because the agency is re-
sponsible for protecting public health and the environment and 
improving air quality. 

One commenter stated that everything that can be done should 
be done to protect the environment, and one individual com-
mented that the TCEQ does nothing while air quality in Texas 
progressively worsens. 

Sixteen commenters discussed being concerned about air qual-
ity conditions in and around the HGB one-hour ozone nonat-
tainment area. Five of those individuals commented that poor 
air quality conditions in the HGB one-hour ozone nonattainment 
area make it difficult for citizens to breathe and can aggravate 
asthma conditions. One individual added that she developed an 
irregular heart rhythm, which she believes is also related to the 
area's poor air quality conditions. An individual commented that 
asthma and mercury poisoning are directly correlated to oil re-
fineries and coal plants, which should be stopped. Alternatively, 
a commenter thanked the TCEQ for working to protect the health 
of Texans and citizens of surrounding states. 

A commenter stated that citizens in the HGB one-hour ozone 
nonattainment area suffer from illness and lost productivity due 
to air pollution, and four other individuals commented that citi-
zens suffer from increased healthcare costs due to poor air qual-
ity conditions. Another individual stated that the potential cost of 
healthcare makes it essential that the oil and gas industry be as 
clean as possible. 

Response 

The commission appreciates the comments related to air quality 
and the health effects of ozone. The commission is committed to 

attaining the NAAQS as expeditiously as practicable. The pur-
pose of this rule is to comply with FCAA, §182(d)(3) and (e) and 
§185 for the revoked one-hour ozone standard. Since revoca-
tion of the one-hour ozone standard in 2005, the commission has 
focused exclusively on attaining the 1997 eight-hour ozone stan-
dard; however, as monitored eight-hour ozone design values 
have decreased in the HGB area (about which this rulemaking 
was developed), so have monitored one-hour ozone design val-
ues. These decreasing design values indicate decreasing levels 
of ozone. From 2005 through 2011, monitored design values for 
the revoked one-hour ozone standard decreased 26%. Prelim-
inary 2012 monitoring data show that the HGB one-hour ozone 
nonattainment area is now within one ppb of monitoring attain-
ment for the revoked one-hour ozone standard. 

It is well known that some air pollutants, including ozone at el-
evated levels, can aggravate existing respiratory diseases. The 
primary health concerns for ozone are effects to the lungs and 
respiratory system. Health effects from ozone generally can re-
solve quickly once an individual is no longer exposed to high 
levels. The commission is striving to attain the 1997 eight-hour 
ozone standard and preparing for the 2008 eight-hour ozone 
standard, which has been determined by the EPA to be the most 
protective, health-based standard for ozone. 

The FCAA requires the EPA to set NAAQS to protect public 
health with an adequate margin of safety and including the most 
sensitive part of the population, and the commission follows pro-
cedures in accordance with FCAA requirements for areas that 
do not meet the NAAQS. The commission strives to protect our 
state's human and natural resources, including those in the HGB 
one-hour ozone nonattainment area, consistent with sustainable 
economic development. 

Background 

Comment 

OCC understood that if the TCEQ did not implement an FCAA, 
§185 fee rule for a severe ozone area that failed to attain the 
ozone NAAQS, the EPA would be required to collect the fee. 
Additionally it was noted by Calpine that a fee approval was re-
quired. 

Response 

The commission also understands this to be the case and ap-
preciates the comment. 

Comment 

An individual commented in favor of the proposed rulemaking 
and stated that the EPA's rules are "excessively restrictive, arbi-
trary, and politically motivated." 

Response 

The commission appreciates the commenter's support for this 
rulemaking. 

Comment 

NRG, BCCAAG, and the Section 185 Working Group stated that 
before any fees are assessed, the TCEQ should evaluate all 
avenues to determine that the HGB one-hour ozone nonattain-
ment area has attained the one-hour standard and that the fees 
do not apply. The groups suggested that the TCEQ include 
an "exceptional events" determination taking into consideration 
exceptional items such as wildfires. Additionally, the Section 
185 Working Group, BCCAAG, and GHP stated the fees should 
be expeditiously terminated in the event of attainment taking 
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into consideration exceptional events. The Section 185 Work-
ing Group and BCCAAG added that the TCEQ should seek a 
determination from the EPA that the area would have attained 
but for exceptional events. LyondellBasell suggested the TCEQ 
submit technical data to the EPA about exceptional events to de-
termine if the fee program can be suspended. 

LyondellBasell added that the TCEQ flagged high one-hour 
ozone readings at the Houston East (CAMS 1) air quality moni-
tor as potentially influenced by exceptional events. The Section 
185 Working Group and BCCAAG added that if monitoring data 
currently flagged by the TCEQ are accepted by the EPA, then 
the area would be attaining the one-hour ozone standard, and 
the fee should not be imposed. 

Response 

In January 2012, the EPA indicated in the Federal Register (77 
FR 36400) that the HGB one-hour ozone nonattainment area has 
not demonstrated attainment of the one-hour ozone standard. 
Consequently, a fee is due from the area until it is designated 
attainment or other action is taken to terminate the program. The 
commission flagged data on August 26, 2011, and on August 29, 
2011, as potentially influenced by exceptional events. 

The commission proposed exceptional event flags to EPA for 
ozone on the two days in August 2011 for particular matter im-
pacts from wildfires on several days as well as other days in 2011 
for both ozone and particulate matter. In the letter to EPA, dated 
June 29, 2012, the commission stated that it plans to submit 
demonstration documents for the flagged data to be considered 
exceptional events in accordance with the time specified in the 
rules. 

The commission is currently collecting and reviewing data and in-
formation that may support the demonstration. The commission 
is committed to developing the best technical analysis and ac-
companying documentation for the appropriate identified flagged 
days as soon as practicable. 

Comment 

NRG, BCCAAG, and the Section 185 Working Group stated that 
an ozone attainment determination should take into account in-
ternational emissions. The Section 185 Working Group, BC-
CAAG, and LyondellBasell indicated that an area is exempt from 
the FCAA, §185 fee if it would have attained the ozone standard 
by the applicable date but for international emissions. Lyondell-
Basell suggested that the TCEQ conduct a boundary condition 
analysis as soon as possible to determine if the area is in attain-
ment. Additionally, the Section 185 Working Group, BCCAAG, 
and GHP stated that the penalty fee should be expeditiously ter-
minated in the event of attainment, taking into consideration in-
ternational emissions. 

Response 

The commenters may be referring to §179B of the 1990 Amend-
ments to the FCAA. This section, International Border Areas, al-
lows a state with such an area designated nonattainment for the 
ozone NAAQS to submit a SIP that demonstrates that the area 
would attain and maintain the NAAQS by the required attainment 
date but for emissions emanating from outside the United States. 
Additionally, the commenters seem to be suggesting that the 
HGB nonattainment area would be attainment of the one-hour 
ozone NAAQS, but for international emissions (i.e., but for emis-
sions emanating from outside the United States). Therefore, the 
commission understands the commenters to be implying that the 
HGB nonattainment area should be exempt from FCAA, §185 re-

quirements and that a boundary condition analysis would likely 
provide the required demonstration. 

There are numerous studies that have identified the me-
teorological conditions most conducive to the formation of 
ozone concentrations in excess of the one-hour NAAQS, 
and those conditions are typically associated with emissions 
from local sources and ozone transport from continen-
tal regions within the United States rather than emissions 
sources in distant countries (See Sullivan, David; 2009; 
Effects of Meteorology on Pollutant Trends; available at 
www.tceq.texas.gov/assets/public/implementation/air/am/con-
tracts/reports/da/5820586245FY0801-20090316-ut-met_ef-
fects_on_pollutant_trends.pdf). There have also been several 
publications documenting the increased impact of foreign 
emissions on the United States. The commission is reviewing 
information relevant to international transport and may submit 
such information to EPA, if appropriate. 

Regardless, on June 19, 2012, the EPA published its final de-
termination that the HGB one-hour ozone nonattainment area 
failed to attain the one-hour ozone standard by the November 
15, 2007 deadline (77 FR 36400). In that final notice, the EPA 
stated that the HGB one-hour ozone nonattainment area is sub-
ject to FCAA, §182(d)(3) and (e) and §185 requirements. This 
nonattainment area will remain subject to those requirements un-
til the EPA makes a determination otherwise. 

Comment 

An individual questioned why the HGB one-hour ozone nonat-
tainment area had not yet attained the one-hour ozone standard. 

Response 

The HGB area's unique coastal meteorology, significant popula-
tion, and emission sources in conjunction with incoming levels of 
ozone have shown to be conducive to elevated levels of ozone, 
even to high enough concentrations that exceed the one-hour 
ozone standard on occasion. However, emissions and one-hour 
ozone concentrations in the HGB area have decreased signifi-
cantly due to local, state, and federal controls bringing the pre-
liminary 2012 one-hour ozone design value within one ppb of 
attainment. 

As part of the periodic review of the NAAQS required by the 
FCAA, the structure of the ozone standard is developed by the 
EPA with substantial input from various scientific and health ex-
perts from across the United States. In 1997, the EPA revised 
the health-based NAAQS for ozone, transitioning from the one-
hour standard of 0.12 ppm to an eight-hour standard of 0.08 ppm. 
By 2005, the one-hour standard was revoked. On July 20, 2012, 
the EPA revised its health-based NAAQS for ozone once again 
and is now transitioning from the eight-hour standard of 0.08 ppm 
to an eight-hour standard of 0.075 ppm. The 1997 eight-hour 
standard is expected to be revoked by July 2013. 

Since revocation of the one-hour standard in 2005, the commis-
sion has focused exclusively on attaining the more recent and 
according to the EPA the more health protective, eight-hour stan-
dard; however, as monitored eight-hour ozone design values 
have decreased in the HGB one-hour ozone nonattainment area, 
so have monitored one-hour ozone design values. From 2005 
through 2011, monitored design values for the revoked one-hour 
ozone standard have decreased 26%. Design values are calcu-
lated using the measured ozone levels; thus, reductions in de-
sign values reflect ozone reductions. Preliminary 2012 monitor-
ing data show that the HGB one-hour ozone nonattainment area 
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is now within one ppb of monitoring attainment for the revoked 
one-hour ozone standard. 

Comment 

NRG and TAB generally supported the proposed rule. TAB 
stated that it would support any changes or amendments to 
the TCEQ's budget or legislative appropriations authority that 
are required to ensure implementation of a rational §185 fee 
program. 

OCC, the Section 185 Working Group, BCCAAG, and GREEN 
Environmental supported the flexibility in the proposed rule. 
Petrologistics, LyondellBasell, Printing Industries, Oiltanking, 
and GHP supported a rule that is both flexible and approvable 
by the EPA. 

Response 

The commission thanks the commenters for their support. 

Comment 

An individual stated that 50 - 75% of the ozone in Houston is 
background pollution, international pollution, or interstate pollu-
tion that Houston cannot control or that Congress has not pro-
vided Houston the legal authority to control. Of the remaining 25 
- 50% of that potentially locally generated ozone, the individual 
stated that 50 - 65% was generated from federally preempted 
mobile sources that the area was generally prohibited from con-
trolling. The individual commented that the area is left with the 
ability to potentially control approximately 9 - 25% of the problem 
yet must pay 100% of the penalty for the failure to attain. 

Response 

The commenter does not provide a reference, and the 
commission has not been able to reproduce the percent-
age ranges included in the comment. The commission 
is familiar with several published studies regarding back-
ground, but none provide this level of background attributable 
to international transport for Houston's ozone. The com-
mission submitted source apportionment modeling for the 
one-hour ozone standard in its 2004 HGB SIP revision (Project 
No. 2004-042-SIP-NR), available at the TCEQ's Web site 
(http://www.tceq.texas.gov/airquality/sip/dec2004hgb_mcr.html) 
and for the 1997 eight-hour standard in its 2010 HGB SIP 
revision (Project No. 2009-017-SIP-NR). The modeling adopted 
with these SIP revisions provides indications of what back-
ground would be and the contribution of HGB sources. 

As reported in the 2004 submission for the one-hour ozone stan-
dard, results of source apportionment modeling for the maximum 
are shown for the modeled domain-wide one-hour ozone con-
centration for August 31, 2000. The boundary conditions, which 
are considered background, were estimated to only account for 
approximately 15% of the peak modeled ozone concentration. 

Source apportionment modeling conducted for the 2010 sub-
mission for the eight-hour ozone standard may not be applica-
ble to the issues concerning this rulemaking. The distribution of 
sources and source regions contributing to exceedances of the 
eight-hour ozone NAAQS is not necessarily, and would not be 
expected to be, the same as the distribution for exceedances of 
the one-hour ozone NAAQS. In addition, the source apportion-
ment modeling conducted and submitted with the HGB eight-
hour ozone SIP revision was based on 2018 projections (the 
attainment year for the 1997 eight-hour ozone standard) and 
not the 2006 base-year modeling or 2007, which was the HGB 
one-hour ozone nonattainment area's one-hour ozone NAAQS 

attainment year and more relevant to the issues concerning this 
rulemaking. 

The commission agrees that its authority regarding mobile 
sources is severely restricted by the FCAA, and that emissions 
from mobile sources remain a significant contributor to formation 
of ozone in the HGB area. While the commission appreciates 
the commenter's concerns regarding the FCAA, they are beyond 
the scope of this rulemaking. 

Comment 

One individual commented that not collecting the full §185 
penalty fee from industrial sources would remove an incentive 
that could be a catalyst for people to transition away from the 
use of fossil fuels. 

Response 

The purpose of this rule is to comply with FCAA, §182(d)(3) and 
(e) and §185 for the revoked one-hour ozone standard. The 
commission will not speculate on the possibility that imposing 
the full §185 fee on applicable major stationary sources would 
drive a reduction in the consumption of fossil fuels. 

Comment 

An individual stated that the Houston community should not be 
penalized and assessed a fine for part of the ozone problem that 
the federal government failed to control from mobile sources in 
a time frame consistent with law. TCC and TxOGA stated that 
point sources contribute minimally to ozone in the HGB one-hour 
ozone nonattainment area but would bear the brunt of a §185 
penalty fee. 

An individual stated that Congress should assess a fee against 
the federal government for a portion of the area's emissions that 
the government failed to control. However, Air Alliance Hous-
ton, Environmental Integrity Project, EDF, and Sierra Club did 
not support the alternatives in the rules and said fees on major 
stationary sources created an incentive and opportunity to de-
crease emissions by avoiding payment of a fee. 

Response 

As discussed elsewhere in this preamble, the commission rec-
ognizes that a significant portion (25% of VOC and 72% of NOX 

in 
2011) of emissions comes from mobile sources; however, FCAA, 
§185 requires a fine on major stationary sources if the area fails 
to attain the ozone standard. The EPA has crafted guidance that 
allows revenue from mobile source alternatives in an area with 
a revoked standard. These plans allow a state to take credit for 
clean air activities that are surplus to the SIP for the area. The 
commission crafted a program that incorporates revenue from 
mobile sources, a major contributor of emissions to the HGB 
one-hour ozone nonattainment area, to offset a portion of the fee 
on major stationary sources because they are. Although a fee 
assessed on major stationary sources may (or may not) result in 
a company reducing its emissions, the commission considers an 
alternative program that credits fees from other sources, such 
as TERP, LIRAP, and LIP, to be a more equitable approach to 
the fee program based on NOX 

emissions in the HGB area. The 
commission has no authority to assess a fee against the federal 
government for the portion of emissions attributable to sources 
the federal government failed to adequately control. The com-
mission does not agree that equivalent alternatives in the rule 
will provide a disincentive for companies to avoid paying fees. 
As discussed elsewhere in this preamble, there is no guarantee 
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that other funds will be available to offset the fee obligation, and 
the amount available will vary from year to year. 

Comment 

The GHP commented that it was concerned that the major sta-
tionary source fee could be as high as $90 million for the area, 
and it was concerned by the disproportionate impact the fee 
will have on the region despite clear and sustained progress 
on air quality goals. The Section 185 Working Group and BC-
CAAG stated that the proposed rule could impose a substan-
tial new financial burden on the HGB one-hour ozone nonattain-
ment area's economy, hindering economic growth. The TAB ap-
preciated that the proposed rulemaking minimized penalties that 
could negatively affect business in Texas. 

An individual commented that jobs would not be lost if the full 
penalty fee is enforced, and three individuals commented that 
jobs could be created for pollution control and air quality improve-
ment. 

Response 

The commission agrees that the HGB one-hour ozone nonat-
tainment area has achieved clear and sustained progress toward 
meeting air quality goals. Fee obligations resulting from impos-
ing FCAA, §185 requirements will not be known until baseline 
amounts are determined, but the commission estimates that fees 
could be up to $90 million dollars. Additional flexibility, such as 
offsetting the area's §185 obligation using credits from the equiv-
alent alternative program, provides a more equitable distribution 
of responsibility for the area failing to attain the one-hour ozone 
standard. 

The commission appreciates the commenters' concerns about 
jobs; however, the commission has no accurate data regarding 
job creation or losses. 

Comment 

The proposed rules were opposed by 465 individuals, and 47 
individuals commented that the TCEQ should enforce the full 
penalty fee on those applicable companies that violate the 
FCAA. Four individuals commented that the TCEQ should 
be enforcing environmental quality standards, but with the 
proposed rule the agency appears to be siding with industrial 
polluters. 

Six individuals commented that the public should not have to pay 
for penalties incurred by companies that violate FCAA, §185, 
and 459 individuals stated that waiving the §185 penalty fee 
would be rewarding HGB-area oil refineries and chemical plants 
for failing to meet the one-hour ozone NAAQS. An individual 
commented that industry has been avoiding compliance with 
FCAA regulations with the TCEQ's cooperation. 

Three individuals stated that waiving the penalty fee would 
not help control pollution from industrial sources, and 22 com-
menters indicated a belief that waiving the penalty fee would 
only encourage more pollution from industry. One individual 
stated that the energy industry should not be allowed to pollute 
without a penalty. A commenter suggested that not only should 
the full penalty be enforced, but also that the penalty fees be 
increased by a factor of 100 because industrial violators could 
afford to pay. Alternatively, that commenter suggested that the 
TCEQ offer monetary and other incentives to the first company 
that meets requirements. 

Response 

The FCAA requires the EPA to set standards to protect public 
health with an adequate margin of safety including the most sen-
sitive parts of the population, and the commission follows pro-
cedures in accordance with FCAA requirements for areas that 
do not meet those standards. The commission strives to protect 
our state's human and natural resources consistent with sustain-
able economic development. The commission's goal is clean air, 
clean water, and the safe management of waste. 

FCAA, §185 requires that major stationary sources in the HGB 
one-hour ozone nonattainment area pay a fee as a penalty be-
cause the area did not attain the one-hour ozone standard by the 
attainment deadline for severe nonattainment areas. Because 
the area has not attained the revoked one-hour standard, major 
stationary sources will be penalized if their emissions exceed a 
threshold set as part of this rulemaking. Exceeding the threshold 
does not mean that a source has violated its permitted emissions 
limits that are established through the FCAA programs, such as 
the state's NSR program. Point sources (major industrial) in the 
HGB area made over 78% NOX 

reductions between 2000 and 
2010. 

The fee rates included in this rulemaking are established by the 
language in FCAA, §185. The commission has no authority to 
offer monetary or other incentives to industry, and no such in-
centives are allowed under FCAA, §185. 

The EPA, in its approval of the SCAQMD and SJV programs in 
California, indicated that approved alternative programs are ac-
ceptable as a means of offsetting the FCAA, §185 fee imposed 
on major stationary sources, whether through the incentives cre-
ated by a penalty fee levied on pollution sources, through other 
funding of pollution control projects, or through a combination 
of both. Consistent with that indication, this rule will allow fund-
ing collected for qualified programs that intend to directly reduce 
VOC or NOX 

emissions in the HGB one-hour ozone nonattain-
ment area to offset the FCAA, §185 fee obligation. It is not cer-
tain that the FCAA, §185 obligation will be fully or even signif-
icantly offset in any applicable year; therefore, it is in the best 
interest of the affected major stationary sources to remain under 
80% of its FCAA, §185 baseline amount. 

The FCAA, §185 fee will not result in new or additional fee to 
be paid by the public, and the fee will not be waived for af-
fected major stationary sources. The fee paid by major sta-
tionary sources may, however, be offset by revenue collected 
in the HGB one-hour ozone nonattainment area for TERP and 
LIRAP/LIP. These are not new fees on the public but take full 
credit for emission reduction strategy fees already paid in the 
HGB area. The commission's purpose in adopting these rules is 
to comply with FCAA requirements, which includes establishing 
an approvable §185 fee program with which affected major sta-
tionary sources must comply. 

Comment 

The Sierra Club stated that the proposed rules are weaker than 
the TCEQ's 2009 proposed rules. 

Response 

The commission disagrees that this rulemaking is less stringent. 
The current rulemaking incorporates additional flexibility outlined 
by the EPA in its guidance memo, previously referenced, and 
in its approval of the SCAQMD and SJV §185 rules, also pre-
viously referenced as being allowed under the anti-backsliding 
provisions of FCAA, §172(e), which were not identified during the 
2009 proposal. Regardless, the 2009 proposal was not adopted, 
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and changes to those proposed rules are irrelevant with respect 
to the current proposal. 

Comment 

A commenter was opposed to tax breaks and allowing wealthy 
individuals and corporations to avoid paying taxes in the United 
States by "hiding" their profits in other countries. 

Response 

The purpose of this rule is to comply with FCAA, §182(d)(3) and 
(e) and §185 for the revoked one-hour ozone standard. The 
FCAA, §185 fee is not a tax, and this comment is outside the 
scope of this rulemaking. 

Comment 

An individual stated that FCAA, §185 is unfair and should be 
removed. The individual suggested that the TCEQ challenge 
the rule if the agency believes the rule is unfair. 

Response 

This request is outside the scope of this rulemaking action. 
FCAA, §185 is part of an act of Congress, and accordingly, 
only Congress can repeal or amend this provision. The TCEQ 
can only challenge the applicability of this section of the FCAA 
on Texas once the agency has taken an action to adopt an 
implementing rule, or chooses not to do so, and the EPA takes 
a corresponding action to approve, disapprove and/or impose 
a fee. 

Comment 

The Section 185 Working Group and BCCAAG requested that 
the TCEQ clarify the process by which sources will be identified 
as subject to the rule. The Section 185 Working Group and BC-
CAAG noted that determining applicability for some sources is 
likely to require individual determination, and the group ques-
tioned how a source's status would be confirmed. Lyondell-
Basell asked whether there was an ability within the rulemaking 
to demonstrate to the TCEQ why a facility should be exempted 
from the fee obligation. 

Response 

Each individual source in the HGB one-hour ozone nonattain-
ment area that has actual or potential emissions of VOC and/or 
NOX 

meeting the major source definitions defined by §116.12 for 
VOC or NOX 

that are located in the HGB one-hour ozone nonat-
tainment area are subject to fee obligation. These sources, ei-
ther individual or as part of an aggregated group, will submit a 
baseline amount request for executive director approval. The 
amount of the approved baseline amount will be conveyed to 
the Section 185 Account. 

Equivalent Alternative Program 

Comment 

The Section 185 Working Group and BCCAAG stated that 
TCEQ's proposal is a "not less stringent program" as allowed 
under the EPA's guidance for alternative programs under FCAA, 
§172(e) and is appropriate in an area with a revoked standard. 
TPA stated that the proposed alternative fee program satisfied 
the FCAA anti-backsliding obligations as well as the requirement 
that alternative program monies to offset the §185 fee obligation 
match the §185 penalty fee. 

Response 

The commission concurs with the commenters. 

Comment 

The TCC and TxOGA, TPA, and TAB supported the use of an 
equivalent alternative program. TPA commented that California 
had equivalent programs that were approved by the EPA. OCC 
supported the rule's flexibility and commented that because mo-
bile sources account for the largest portion of the emissions of 
VOC and NOX 

in the area, the proposal rightfully provides several 
options for funding the fee program. GHP stated that any §185 
rule should maximize the use of fee alternatives such as SEPs, 
retirement of Emission Reduction Credits, Discrete Emission Re-
duction Credits, HECT allowances, and MECT allowances as al-
ternatives to direct payment of fees. 

Response 

The commission thanks the commenters for their support for a 
flexible, alternative program and concurs that the largest por-
tion of NOX 

emissions are from on- and off-road mobile sources. 
These categories were 72% of the anthropogenic NOX 

emissions 
in 2011. The commission agrees programs that target emis-
sions reductions in this mobile source sector are appropriate 
equivalent alternatives to the FCAA, §185 fee. Relinquishing al-
lowances and funding SEPs are also appropriate fee offset op-
tions because they are surplus to the one-hour ozone SIP revi-
sion and reduce emissions or fund activities targeting air quality 
improvement. 

Comment 

The EPA stated that funds for the Fee Equivalency Account 
should start with the same year as that in which the §185 fees 
will be collected. 

Response 

The commission has made a change in the rule to require funds 
from the approved equivalent programs to credit the Fee Equiv-
alency Account beginning in 2012, the same year as the fee as-
sessment. 

Comment 

The EPA commented the state should provide a detailed analy-
sis and demonstration that the program is not less stringent. The 
TCEQ should provide an annual report to the public demonstrat-
ing that the program is no less stringent and equivalent to the 
otherwise applicable §185 fee program. The EPA stated that for 
a program to be as stringent as a §185 fee program, the alterna-
tive program must establish a process whereby the program rev-
enues will be used to pay for emission reductions that will further 
improve ozone air quality in the HGB one-hour ozone nonattain-
ment area. 

Response 

As listed under §101.104, the commission intends to annually 
determine the overall fee obligation, and to then determine both 
the amount of revenue that can be credited from approved alter-
native programs and will determine the amount of fee that is to 
be assessed on major stationary sources to fully meet the overall 
§185 fee obligation for the HGB one-hour ozone nonattainment 
area. The report will describe the programs that are being used 
to credit the Fee Equivalency Account (TERP and LIRAP/LIP) 
and how they are required to implement or fund activities that 
improve the ozone air quality in the HGB one-hour ozone nonat-
tainment area. This annual report will demonstrate that this pro-
gram is equivalent to a straight §185 fee program. 
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The commission will use a revenue-based approach and demon-
strate the equivalency of the alternative revenue. Annually, the 
analysis will include a list of the revenue collected in the HGB 
one-hour ozone nonattainment area from TERP and LIRAP/LIP. 
If any revenue is expended in the HGB ozone nonattainment 
area on a program, the total collected revenue for the program 
will be used as a credit. This revenue will be used as credit 
only for years in which revenue is collected in the HGB one-
hour ozone nonattainment area. The first year's credit will be 
2012, the first year for assessing FCAA, §185 fees on emis-
sions. Funding was spent in 2012 for these programs in the 
HGB one-hour ozone nonattainment area for ozone improve-
ment projects, so the revenue collected will be considered eli-
gible as a credit to offset the area's fee obligation. 

The total HGB one-hour ozone nonattainment area 2012 fee obli-
gation amount will be determined based on 2012 emissions and 
the baseline amounts for all major stationary sources of VOC or 
NOX 

in the area. The major stationary source's fee obligation still 
due after accounting for Fee Equivalency Account credits will be 
calculated. This amount will be due from each affected major 
stationary source. The commission's equivalent alternative pro-
gram report will be published on the commission's Web site. 

Comment 

The EPA stated that the equivalent alternative program funds 
should be expended, not just collected, for emissions reductions 
that reduce ozone formation in the HGB one-hour ozone nonat-
tainment area. 

Response 

The commission considers TERP and LIRAP/LIP revenue col-
lected from the HGB one-hour ozone nonattainment area as an 
appropriate equivalent alternative to the §185 fee if funds are 
also expended in the same year in the area. The funds expended 
result in a direct benefit to the HGB one-hour ozone nonattain-
ment area. Funds are collected annually statewide, including 
from the HGB one-hour ozone nonattainment area, and funds 
are annually expended in the HGB one-hour ozone nonattain-
ment area for air quality improvement projects. Although it is 
noted that projects funded in areas outside the HGB area may 
also contribute to air quality improvement in the HGB one-hour 
ozone nonattainment area, only revenue collected from the HGB 
area will be included as credit in the Fee Equivalency Account 
if funds have been expended in the HGB area for the assessed 
year. 

Historically funding has been generally allocated back to the area 
that generated the funds. Between 2008 and 2012, the amount 
of HGB area LIRAP and LIP revenue was $84.8 million while 
$92.7 million was expended through LIRAP and LIP in the HGB 
area. Between 2008 and 2012, the amount of TERP funds ex-
pended was $155.8 million in the HGB area while the revenue 
collected was of $172.0 million. The revenue expenditure ap-
proximate the collection for the two programs combined but the 
commission cannot commit the Texas Legislature to future ac-
tion. 

The commission has a Texas legislature-driven biennial cycle for 
funding TERP and LIRAP/LIP. The first year of the biennium has 
historically been dedicated to modifying rules, grant review, and 
funding awards. Consequently, a lower amount of expenditure 
is commonly associated with the first half of the biennium and 
funding is typically skewed to the second year of the biennium. 
If only expenditures were used for crediting the Fee Equivalency 
Account instead of revenue, this cyclic nature on the equivalency 

account would add additional unnecessary uncertainty to a major 
source's fiscal planning requirements. However, to respond to 
the EPA's comment, the rule has been changed to reflect the 
requirement that revenue will be credited only in years in which 
revenue was expended. 

Comment 

The EPA stated that programs and funds from the sources that 
are to be used to reduce the §185 fee obligation for major station-
ary sources must be surplus to the one-hour ozone SIP. The EPA 
and Air Alliance Houston, Environmental Integrity Project, EDF, 
and Sierra Club commented that the vehicle I/M program is a 
one-hour ozone SIP revision requirement for the HGB one-hour 
ozone nonattainment area. EPA added that, as such, fees col-
lected for the administration and implementation of the I/M pro-
gram cannot be considered surplus and cannot be credited to 
the Fee Equivalency Account. Additionally, the Sierra Club com-
mented that it did not support the use of I/M funding for an al-
ternative program because the public is in compliance with its 
requirements by getting their vehicles tested. 

Response 

The commission revised the rule to remove the I/M program as 
an equivalent alternative under this rulemaking; however, the 
LIRAP/LIP portion of the program will be credited to the Fee 
Equivalency Account because it is not a required element of the 
one-hour ozone SIP revision, and as discussed elsewhere in this 
preamble, LIRAP/LIP is surplus to the one-hour ozone SIP revi-
sion for the HGB one-hour ozone nonattainment area. 

Comment 

The EPA stated that funds from LIRAP could be approved to 
credit to the Fee Equivalency Account if the state can confirm 
that funds from LIRAP are surplus to the one-hour ozone SIP. 
A similar confirmation is required for TERP funds. Air Alliance 
Houston, Environmental Integrity Project, EDF, and Sierra Club 
commented that TERP funds are not surplus to the one-hour 
ozone SIP. 

Response 

TERP and LIRAP/LIP are programs that fund projects that are 
surplus to the one-hour ozone SIP revision. The TERP and LI-
RAP/LIP programs annually fund new activities such as vehicles 
replacements, school bus retrofits, or other discrete activities to 
improve air quality. Once completed, each activity represents a 
permanent emissions reduction. Each replacement or retrofit is 
a discrete project that is fulfilled under TERP or LIRAP/LIP re-
quirements to incrementally and permanently reduce emissions. 

Although TERP and LIRAP/LIP are addressed in the one-hour 
ozone SIP, they are programs under which individual emissions 
reduction projects are continually initiated. Projects that have 
been completed with funds appropriated since the HGB one-
hour ozone nonattainment area's one-hour attainment date are 
new programs and are surplus to the one-hour ozone SIP. 

Comment 

NRG, the Section 185 Working Group, BCCAAG, Printing In-
dustries, and OCC supported the use of TERP and I/M funds to 
credit a Fee Equivalency Account and offset the §185 penalty 
fee. The Section 185 Working Group and BCCAAG stated that 
point source emissions accounted for only 31% of the NOX 

and 
26% of the VOC emitted in the HGB one-hour ozone nonattain-
ment area, and it is reasonable to focus the area's §185 equiva-
lent alternative program, to the extent practical, on other source 
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categories such as mobile sources. TAB supported TERP as 
an equivalent alternative in lieu of new assessment on station-
ary sources and stated that the use of TERP resources is con-
sistent with state statute to provide incentives for further emis-
sion reductions in nonattainment areas, particularly from mobile 
sources. TAB further stated that stationary sources have made 
enormous financial investments in emission controls and em-
phasis on mobile sources is appropriate. NRG commented that 
a mobile source equivalent alternative program is appropriate 
because the mobile source sector is now the largest contribu-
tor to ozone precursor emissions in the HGB one-hour ozone 
nonattainment area. The Section 185 Working Group and BC-
CAAG added that a substantial amount of the fees paid into 
TERP and I/M are used to reduce emissions and improve air 
quality in Houston. 

Response 

The commission agrees that the mobile source sector is a ma-
jor contributor of emissions in the HGB one-hour ozone nonat-
tainment area. Additionally, the commission concurs that TERP 
and I/M support air quality initiatives. The commission concurs 
that revenue associated with both TERP and LIRAP/LIP are ap-
propriate to offset the FCAA, §185 fee because these programs 
have air quality improvement objectives set in state statutes and 
are surplus to the one-hour SIP revision. The EPA approved 
similar programs in the SCAQMD's §185 fee program. 

Comment 

An individual stated that TERP funds are not predictable be-
cause the state legislature ultimately decides how to use TERP 
revenue. 

Response 

The commission concurs that the amount of funds available for 
TERP may not be completely predictable from year to year; how-
ever, the predictability of annual TERP funding is not an issue 
because an annual demonstration of fee equivalency is required 
using the amount of funds actually collected in the area. For ex-
ample, 2012 revenue will be used on the fee assessed for 2012 
emissions, and this calculation will occur in 2014. Thus, the ac-
tual amount that will be credited is known at the time of the an-
nual demonstration. 

Comment 

Two commenters stated that the existence of funds collected for 
air quality improvement in the HGB one-hour ozone nonattain-
ment area does not absolve violators under FCAA, §185 of pay-
ing their penalty fee. One individual commented that vehicle in-
spection fees and sales taxes are not paid by residents so that 
businesses can pollute without paying penalties. 

Response 

As discussed elsewhere in this preamble, the §185 fee is not 
an indication that major stationary sources are exceeding their 
authorized permit emissions limits. Major stationary sources are 
subject to the FCAA, §185 fee because the HGB one-hour ozone 
nonattainment area has not yet demonstrated attainment of the 
revoked one-hour ozone standard of 0.12 ppm, not because a 
source is in violation of any applicable rule or permit. The EPA, 
in its approval of the SCAQMD and SJV programs, indicated 
that approved alternative programs are acceptable as a means 
of offsetting the FCAA, §185 fee imposed on major stationary 
sources, whether through the incentives created by a penalty 
fee levied on pollution sources, through other funding of pollu-

tion control projects, or through a combination of both. Con-
sistent with that indication and the fact that the majority of an-
thropogenic NO emissions in the HGB area are associated with 
mobile emissions,

X 

 this rule allows funding collected for qualified 
programs that intend to directly reduce VOC and/or NO emis-
sions in the HGB

X 

  one-hour ozone nonattainment area to offset 
the FCAA, §185 fee obligation. No change was made in the rule 
as result of these comments. 

Comment 

Several commenters who supported enforcing the full penalty 
fee cited economic reasons. One individual stated that waiv-
ing the penalty fee could further the state's and nation's financial 
woes, and another stated that if companies violate FCAA, §185, 
then they should at least help pay for state expenditures. One 

          individual suggested that the revenue from the penalty fee could
be used to fund education in Texas, and another offered that 
surplus I/M revenues should be used to fund education instead 
of offsetting penalty fees. One individual suggested that if the 
state has extra money, then taxes should be lowered. Two com-
menters suggested that money collected from full enforcement 
of the penalty should be invested in renewable energy projects. 
Another individual suggested that in addition to the full penalty 
fee, violating companies should pay for air quality-related medi-
cal expenses for HGB-area residents. 

Response 

Revenue collected under this program will be placed into the 
state Clean Air Fund and restricted to clean air activities, which 
may include clean energy projects. Specific fund appropriation 
or projects have not yet been identified. Additionally, prior to 
spending funds, the commission will need specific legislative au-
thorization to spend the money, and the projects will require au-
thorization. The FCAA, §185 does not require that fees collected 
from major stationary sources be spent on air or on any projects, 
but only requires that they be collected. Any FCAA, §185 fees 
collected from major stationary sources that are not appropri-
ated will remain in the state Clean Air Fund without violation of 
the FCAA. 

This rulemaking is adopted to meet a requirement of the FCAA, 
§185 because the area did not attain the one-hour ozone 
NAAQS by its attainment date. Assessing companies any 
additional fees or penalties is beyond FCAA, §185 requirements 
and outside the scope of this rulemaking. No changes were 
made as a result of these comments. 

Comment 

The EPA stated that it cannot approve an alternative program 
for obligations arising from the 1997 eight-hour and 2008 eight-
hour ozone standards. Air Alliance Houston, Environmental In-
tegrity Project, EDF, and Sierra Club stated that the proposed 
rule should not be limited to the one-hour standard. 

Response 

This rulemaking addresses the HGB one-hour ozone area and 
the revoked one-hour ozone standard only. Guidance has not 
been issued by the EPA for a §185 fee program under a non-re-
voked standard. The commission may consider a §185 rulemak-
ing for the eight-hour ozone standard as appropriate. The HGB 
area is not severe for the eight-hour ozone standard and, thus, is 
not subject to a §185 fee program for that standard. No changes 
were made as a result of these comments. 

Comment 
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Air Alliance Houston, Environmental Integrity Project, EDF, and 
Sierra Club stated that the proposed equivalency programs do 
not comply with FCAA, §185 requirements and should not be al-
lowed. Additionally, FCAA, §172(e) does not provide authority 
for an equivalent alternative to the §185 fee. Air Alliance Hous-
ton, Environmental Integrity Project, EDF, and Sierra Club also 
stated that the proposed equivalent alternative program flouts 
the TCEQ's responsibility under the FCAA and defeats the pur-
pose of the statute. Comments suggested that the proposed 
rules should be revised to fulfill the purpose of FCAA, §185. 

Response 

FCAA, §185 requires states to assess a fee on major station-
ary sources until the area is redesignated as attainment. How-
ever, the one-hour ozone standard was revoked and replaced 
with the more protective 1997 eight-hour ozone standard. The 
EPA indicated that it will not redesignate areas under the revoked 
one-hour standard. 

FCAA, §172(e) is an anti-backsliding provision of the 
FCAA that requires regulations developed to ensure that 
controls are "not less stringent" than those applied prior 
to relaxing a standard where the EPA has revised a 
NAAQS. The EPA, in its 2010 guidance memo (available at 
http://www.epa.gov/glo/pdfs/20100105185guidance.pdf), stated 
that "although §172(e) does not directly apply where EPA has 
strengthened the NAAQS, as it did in 1997, it was reasonable 
to apply the same principle for the transition from the one-hour 
NAAQS to the 1997 eight-hour NAAQS. As part of applying 
the principle in FCAA, §172(e) for purposes of the transition 
from the one-hour standard to the 1997 eight-hour standard, 
EPA can either require states to retain programs that applied 
for purposes of the one-hour standard, or alternatively can 
allow states flexibility to adopt alternative programs, but only 
if such alternatives are "not less stringent" than the mandated 
program." 

Programs or fees surplus to the one-hour SIP revision are con-
sidered by EPA guidance and in subsequent rulemaking to be 
equivalent to the §185 fee. See the final published decisions 
for SCAQMD published in the December 14, 2012, issue of the 
Federal Register (77 FR 74372) and SJV published in the August 
20, 2012, issue of the Federal Register (77 FR 50021). Based 
on the guidance and published determinations, this rulemaking 
establishes a program that credits funds from programs that are 
surplus to the one-hour SIP and that contribute to reductions in 
VOC and NOX 

emissions. Any portion of the area's §185 fee obli-
gation not covered by credits in the Fee Equivalency Account will 
be invoiced to subject major stationary sources. In this manner, 
the fee obligation from the HGB one-hour ozone nonattainment 
area will be fully met. No changes were made as a result of this 
comment. 

Comment 

Air Alliance Houston, Environmental Integrity Project, EDF, and 
Sierra Club commented that the equivalent alternative program 
in this rulemaking does not qualify as "not less stringent" be-
cause it does not cause an incentive to reduce pollution. Air Al-
liance Houston, Environmental Integrity Project, EDF, and Sierra 
Club added that the equivalent alternative program fails to estab-
lish new incentives to decrease ozone pollution. 

Response 

FCAA does not require that new incentives be established. The 
fee itself is not required to have an emission reduction com-

ponent at all but the TCEQ has identified alternative revenue 
sources that do lead to air emissions reductions in the HGB area. 
As discussed elsewhere in this preamble, TERP and LIRAP/LIP 
continue to fund new projects to reduce ozone pollution in the 
HGB one-hour ozone nonattainment area. No changes were 
made as result of this comment. 

Comment 

TCC and TxOGA supported prorating a fee on affected major 
stationary sources based on the unpaid portion of the fee obliga-
tion from the Fee Equivalency Account. The Section 185 Work-
ing Group and BCCAAG noted that fees charged to affected ma-
jor stationary sources are used as a backstop to this rule's equiv-
alent alternative program. 

Response 

The commission concurs with this comment. Major stationary 
sources in the HGB area are responsible for paying the fee obli-
gation not covered through the identified sources of alternative 
revenue ensure that the entire obligation is met annually. 

Comment 

The EPA commented that the rule should include annual 
deadline dates by which the state will conduct an equivalency 
demonstration showing that the adequate equivalency credits 
were available in the Fee Equivalency Account for the applicable 
calendar year to meet the area's §185 obligation. 

Response 

The commission added a date in §101.104 for the completion 
of the equivalency demonstration to the rule. Emissions data 
for 2012, which will be used for the first fee assessment, are 
not available until after December 31, 2013, in compliance with 
the commission rules implementing EPA emissions inventory re-
quirements. Thus, the first year a fee will be assessed is on 2012 
emissions and an equivalency demonstration will be completed 
on 2012 revenue that was collected for TERP and LIRAP/LIP. 
The first demonstration that will provide the amount of revenue 
that is qualified to offset the fee obligation and the amount that is 
due from major stationary sources will be completed by Decem-
ber 2014 and annually thereafter until the rule no longer applies 
to the HGB one-hour ozone nonattainment area. 

Comment 

The EPA stated that the formula for the surplus determination in 
the alternative fee account may result in a negative prorated fee 
in §101.104. 

Response 

The commission thanks the EPA for noting this. Although the 
resulting prorated number could have been a negative value, its 
absolute value would be applied to an assessed fee. Although 
the EPA's suggested use of the mathematical absolute symbol 
would clarify the issue, the commission opts to adjust the lan-
guage in the rule by reversing the order of the calculation as a 
simpler, more understandable correction. The language in the 
rule is changed to provide this clarification. 

Baseline Amount 

Comment 

NRG and GHP supported the flexible baseline calculations in the 
rule including using a historical period similar to the approach 
used for the NSR. However, Air Alliance Houston, Environmen-
tal Integrity Project, EDF, and Sierra Club did not support the 
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proposed language for a company to select its baseline amount 
based on a historical perspective. 

Response 

The commission appreciates the comments. FCAA, §185(b)(2) 
specifically allows the determination of a baseline amount using 
a period of more than one calendar year if a source has emis-
sions that are irregular, cyclical, or otherwise vary significantly 
from year to year. No changes were made as result of these 
comments. 

Comment 

Air Alliance Houston, Environmental Integrity Project, EDF, and 
Sierra Club stated that the proposed rule allows sources to use 
allowables during an alternative period to calculate baseline 
amounts. 

Response 

The commission disagrees with this comment. The language in 
§101.106 requires the baseline amount to be computed as the 
lower of baseline emissions or total emissions allowed under 
authorizations applicable to the source in the attainment year. 
Thus, sources are restricted to using allowables from all autho-
rizations effective in the attainment year in the comparison to 
determine a baseline amount. Only baseline emissions, which 
are actual annual and planned MSS reported in the emissions 
inventory may use a historical period if the actual emissions are 
irregular or vary significantly. Thus, the rule language allows ad-
justments only to the baseline emissions. Allowable emissions 
applicable to the source in the attainment year are considered 
separately from and not part of the baseline emissions. 

Further clarification on baseline emissions can be obtained from 
the definition in §101.100(6) that defines a baseline emissions as 
the emissions reported in tons in the annual emissions inventory 
submitted to and recorded by the agency each calendar year 
per the requirements of §101.110. The definition adds that the 
adjustments allowed under §101.106(b)(2) are for the baseline 
emissions, not the baseline amount. No changes were made as 
a result of this comment. 

Comment 

The TPA requested that the phrase "to compute an average 
baseline emissions amount (tons per year) for the major station-
ary source" be removed from §101.106(b)(2) for clarity. 

Response 

The commission intends the baseline amount to be based on an 
annual (tons for a year) amount for VOC and/or NOX 

emissions 
for a major stationary source. The commission is concerned that 
a regulated entity that selects a 24-month period may question 
the baseline amount's units of measure. No changes were made 
as a result of this comment. 

Comment 

NRG, the Section 185 Working Group, BCCAAG, OCC, TCC and 
TxOGA, LyondellBasell, and Calpine supported the use of any 
24-month period in ten years to determine a baseline amount. 
Calpine added that such a selection for an alternative baseline 
would not penalize sources for proactive installation of emission 
control equipment. 

Response 

The commission thanks the commenters for their support. 

Comment 

OCC requested additional guidance on how to calculate reduc-
tions for non-compliant emissions in a baseline amount because, 
due to staff turnover, making the appropriate adjustments for 
some historical periods may be difficult. 

Response 

Supplying guidance is not within the scope of this rulemaking; 
however, it is noted that if the data are not available to make 
a baseline amount determination for a historical time-period, a 
more recent time-period may be appropriate. 

Comment 

The EPA indicated that the baseline period selected for each 
source should apply to both VOC and NOX 

emissions from that 
source unless the VOC and NOX 

emissions result from indepen-
dent operations that have separable normal source operation 
conditions. 

The Section 185 Working Group and BCCAAG supported ag-
gregated baseline amounts from multiple sites. The Section 185 
Working Group, BCCAAG, and LyondellBasell commented that 
this rulemaking should allow different timelines for each com-
pany in an aggregated group. OCC and TCC and TxOGA rec-
ommended striking the phrase requiring the same time period for 
aggregating baseline amounts, adding that a company choosing 
to aggregate would not choose a single 24-month period. The 
period of highest VOC emissions may differ from the period of 
highest NOX 

emissions. 

The Section 185 Working Group and BCCAAG commented that 
the rule was unclear what baseline period would be required if 
an EGU were included in an aggregated group. The Section 
185 Working Group and BCCAAG also requested that either the 
TCEQ delete the timeline requirement in aggregated groups or 
not restrict aggregating sources that include an EGU to a five-
year historical period for baseline determination. 

Response 

If a group of major stationary sources chooses to aggregate their 
emissions to determine a baseline amount, that group of sources 
is doing so because their activities were combined as one overall 
project or goal to target and cost-effectively reduce emissions in 
the HGB one-hour ozone nonattainment area. NSR rules allow 
development of a common baseline period for a project. In com-
plying with the intent of NSR, this rulemaking restricts a group 
of major stationary sources choosing to aggregate to a single 
24-month or baseline year. That selected period is applicable to 
each of the major stationary sources in the aggregating group. 
If a major stationary source included in the group cannot use 
the same 24-month period or baseline year for any reason (e.g., 
due to insufficient data or being an electric utility steam gener-
ating unit), that major stationary source may not aggregate with 
other major stationary sources. Alternately, the group of aggre-
gating major stationary sources must select a different baseline 
period that applies to all major stationary sources in the aggre-
gating group. 

Allowing separate baseline amount periods for VOC and NOX 
is 

consistent with NSR review process of evaluating impacts on a 
pollutant-by-pollutant basis. No change was made as a result of 
these comments. 

Comment 
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Petrologistics requested clarification that its facility is eligible to 
use the flexibility of §101.106 for its baseline amount calcula-
tion because the site was not in operation for a period of time 
during the attainment year. Alternately, the company requested 
that language be added to this rulemaking to clarify that facilities 
temporarily idle in an attainment year qualify as "irregular, cycli-
cal, or otherwise varying." 

Magellan requested that language be added to specifically allow 
roof landing losses in the baseline amount because a permit may 
have been submitted prior to the attainment date, but the permit 
may not have been issued until after the attainment date. The 
company added that including these emissions would be similar 
to allowing emissions from new sources or new units in a base-
line amount because they were not permitted by the attainment 
date. 

Response 

Specific determination regarding the commenter's specific 
source applicability to this section is outside the scope of this 
rulemaking. A case-by-case determination will be necessary; 
however, the commission understands that there may be many 
reasons why a company may have emissions that vary signif-
icantly from year to year, including being temporarily idle for 
maintenance, retrofitting, or updating of equipment. Specifying 
just one type of situation that causes a source to have irregular, 
cyclic, or significantly varying emissions in a rule may imply 
exclusion of other situations, and this is not the commission's 
intent. Similarly, the commission declines to add language spe-
cific to one type of activity that generates emissions. Inclusion 
of just one type of activity may imply exclusion of other types, 
and this is not the commission's intent. No change was made 
as a result of these comments. 

Comment 

The EPA stated that to be consistent with FCAA requirements, 
the emissions statement in §101.100(6)(B) should be revised to 
read: ". . . emissions that vary significantly." 

Response 

The commission made this change in response to the comment. 

Comment 

The Section 185 Working Group and BCCAAG requested adding 
the word "major" in the definition in §101.100(11) Major Station-
ary Source to add clarity in the definition. 

Response 

The word "major" in the definition of major stationary source is 
unnecessary because the meaning of a major stationary source 
is defined in §116.12. The definition was, however, revised to 
remove the phrase "{A} source" for clarity and for consistency in 
format with other definitions. 

Comment 

Air Alliance Houston, Environmental Integrity Project, EDF, and 
Sierra Club stated that emissions used to determine an affected 
source's baseline must be adjusted downward to account for 
noncompliant emissions. The EPA commented that according 
to its guidance and for consistency with language in NSR rules, 
a baseline amount determined using emissions from a period 
before the area's attainment deadline must be adjusted down-
ward to reflect any legally enforceable emissions limits that ex-
isted in the attainment year and that a baseline amount must 
be adjusted downward to account for any allowances held by a 

source in the attainment year. The HGB SIP relied on reducing 
HECT and MECT allowances to reduce ozone precursors in the 
HGB one-hour ozone nonattainment area. Those allowances 
were a requirement in the one-hour ozone SIP. For sources cov-
ered by cap and trade programs, a source's legally enforceable 
emission limits in the attainment year are determined by the al-
lowance system. For sources covered by the trading programs, 
the baseline amount would be the lower of the actual emissions 
or the allowances held by the source in 2007. 

Response 

The commission concurs that baseline amount should be 
adjusted downward to adjust for noncompliant language and 
did include language requiring this in the proposed rule in 
§101.106(c)(2). 

A downward adjustment for emissions that would have exceeded 
a legally enforceable permit emissions limit was addressed in 
the proposed preamble language; however, it was not included 
specifically in the proposed rule. Specific language was added 
to this rulemaking to include the requirement that baseline emis-
sions must be adjusted downward to reflect any legally enforce-
able permit emissions limits that existed November 15, 2007. 

However, the commission disagrees that the baseline should be 
adjusted downward to account for reductions in allowances. This 
downward adjustment would eliminate a site's ability to select a 
historical 24-month period. It would over-restrict a company's 
ability to compare actual emissions and authorized emissions 
because the area aggressively reduced emissions through sup-
port of a cap and trade program. 

Many permit authorizations that were effective in 2007 were ef-
fective for a period of time preceding the attainment date. This 
authorization coverage spanning several years allows a com-
pany to select historical, actual emissions to compare with its 
allowable limits effective on the attainment date. This is the 
process allowed in EPA's 2008 and 2010 guidance memos for 
sources that are cyclic, irregular, or have emissions that sig-
nificantly vary from year to year. A ten-year historical period 
is allowed in the EPA's §185 guidance and in NSR rules for 
non-EGU. This period is limited to five years for EGU. 

The HECT and MECT programs annually reduced the al-
lowances for each company. The 2007 MECT allowances for the 
HGB one-hour ozone nonattainment area were approximately 
the amount of actual emissions from 2006. Thus, restricting a 
source to only the allowances allocated in 2007 would deny the 
source the ability to use a historical 24-month period to assess 
its emissions. 

Additionally, because restricting or limiting a source to its 2007 
allowances restricts that source to its actual emissions level 
from 2006, this additional downward adjustment for a baseline 
amount is, in essence, requiring an additional 20% emissions 
reduction post-attainment to avoid paying a fee. Under that 
condition, sources that reduced emissions the most are held to 
a higher standard than originally proposed under FCAA, §185, 
which allows sources to use a historical period for determining 
a baseline amount. Penalizing sources that have made the 
most emission reductions prior to the attainment date is not 
consistent with the intent of the FCAA, §185 penalty fee. 

Additionally, to effectively manage allowances, some compa-
nies move allowances between sites. Limiting a site to the 
allowances held may over-restrict a site that has no excess 
allowances while another site may have overly-generous al-
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lowances (when compared with actual emissions). Limiting 
a site to only the allowances held would again eliminate the 
ability of a site to use historical, actual emissions to establish a 
baseline amount. Because allowance shifting occurred prior to 
proposal of this rulemaking, companies were not able to take 
§185 baseline amount calculations into consideration when 
making management decisions and may be unduly penalized 
for some of these transfers. 

The commission's rule does require other downward adjust-
ments in the emissions for non-compliant emissions that exceed 
the permit authorization or to reflect limitations with which the 
source was required to comply by November 15, 2007. No 
changes were made as a result of this comment. 

Comment 

Magellan supported allowing a source to include emissions lim-
its authorized by a permit issued for which the application was 
administratively complete by December 31, 2007, in its baseline 
amount determination. 

Response 

The commission thanks Magellan for its support. 

Comment 

LyondellBasell requested clarification concerning whether a site 
such as their storage facility, which falls under the list of sources 
in §116.12 that do not calculate fugitives in determining major 
source applicability, will be part of the TCEQ's §185 database 
and covered by the fee program. 

Response 

The commission considers individual determinations regarding 
rule applicability during the rule adoption process to be outside 
the scope of this rulemaking. The commission uses the definition 
of a major stationary source in §116.12, and source categories 
listed in §116.12 are not required to count fugitive emissions for 
determining major source applicability. No changes were made 
as a result of this comment. 

Baseline Amount Aggregation 

Comment 

Air Alliance Houston, Environmental Integrity Project, EDF, and 
Sierra Club stated that the proposed rules allow companies to 
inflate their baseline amount and noted that site aggregation was 
not considered in FCAA, §185. 

Response 

The commission agrees that site aggregation was not discussed 
in the plain language of FCAA, §185. However, the one-hour 
ozone standard was revoked, and the EPA issued guidance al-
lowing states to propose and adopt equivalent alternative pro-
grams for areas with a revoked standard. This rulemaking al-
lows companies to aggregate sites under common control be-
cause to control emissions under the SIP, companies may have 
targeted emissions reductions at one source to more cost-effec-
tively reduce emissions. These commonly controlled major sta-
tionary sources were effectively combined under SIP actions, in-
cluding banking and trading activities, to reduce ozone-forming 
emissions. This rulemaking continues to allow that combination. 
No changes were made as a result of this comment. 

Comment 

Air Alliance Houston, Environmental Integrity Project, EDF, and 
Sierra Club commented that FCAA, §182(f) requires that rules 
that apply to VOC must also apply to NOX 

and that the baseline 
amounts should thus be calculated separately. 

Response 

The commission does not interpret FCAA, §182(f) to require that 
SIP rules apply separately to VOC and NO but to apply to VOC 
and also NOX. Thus, there is no requirement

X 

  to calculate the 
baseline amounts separately. The adopted rule requires major 
sources of NOX 

to also be subject to the fee program, and this 
requirement meets the provision of FCAA, §182(f). No change 
was made as a result of this comment. 

Comment 

Air Alliance Houston, Environmental Integrity Project, EDF, and 
Sierra Club stated that the penalty fee is targeted at major sta-
tionary sources only and that emissions from minor stationary 
sources may not be included in baseline amounts. 

Response 

Section 101.101 states that this rule applies to all major sta-
tionary sources of VOC and NOX. It is possible that a source 
that is major for one of the pollutants might not be major for the 
other pollutant and a §185 fee could be due under some circum-
stances on the pollutant that does not meet the major source 
definition. This would be the case if the "non-major" pollutant 
were aggregated. For example, if VOC were aggregated with 
NOX 

at this major stationary source, a §185 fee is due on both 
pollutants. Or, if this major stationary source were aggregated 
with other major stationary sources under common control for 
both pollutants, both VOC and NOX 

from all sources in the group 
must be included in the baseline amount. For this group, all ac-
tual VOC and NOX 

emissions from all major sources in the group 
will be included in the §185 fee calculation. Thus, a major sta-
tionary source that is major for only one of the pollutants might 
include the "non-major" pollutant in its baseline amount. 

The commission does not anticipate that minor sources (sources 
that are not major for either VOC or NOX) would be included in 
a baseline amount and then be subject to fees. No change was 
made as result of this comment. 

Comment 

NRG, LyondellBasell, Magellan, and TPA supported allowing ag-
gregation of multiple sites under common control and aggrega-
tion of VOC and NOX 

in determining the baseline under the §185 
fee program. 

Response 

The commission thanks the commenters for their support. 

Comment 

The Section 185 Working Group, BCCAAG, and Magellan sug-
gested clarifying language in §101.107 to allow sources deter-
mining an alternative baseline under §101.108 to also combine 
their baseline amounts with other sources or to aggregate ozone 
precursors. 

Response 

The commenters are correct that this is the commission's intent. 
The commission has revised §101.107 to specifically clarify that 
major stationary sources that use the provisions of §101.108 
may aggregate VOC and/or NOX 

emissions with other major 
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stationary sources under common control. The commission 
changed the rule to reflect this clarification. 

Comment 

The Section 185 Working Group and BCCAAG stated that 
through guidance in Attachment C: Response to Clean Air Act 
Advisory Committee Taskforce Options, of its 2010 guidance 
memo, the EPA has provided states the discretion to allow 
sources to use combined VOC and NOX. 

Response 

The commission agrees that the EPA has provided guidance to 
allow flexibility for major stationary sources. In addition, in its 
December 12, 2012, approval of the SCAQMD's Rule 317, the 
EPA allowed aggregation of VOC with NOX 

in a baseline deter-
mination. EPA's guidance states that aggregation is allowed if 
the state relies on a definition of major stationary source "that 
is consistent with the CAA as interpreted in our {EPA's} existing 
ules." The commission is using a definition for major stationary 
ources that is consistent with the EPA's existing rules. 

omment 

he Section 185 Working Group and BCCAAG stated that Cal-
fornia requires multiple sites to aggregate their baseline if the 
ee rule is assessed per SCAQMD Rule 317, Section (c)(6)(B). 

esponse 

he commission interprets the SCAQMD rule to state that 
ources may aggregate, but it is not required. Regardless, 
he EPA approved this rule and its provision is similar to the 
ommission's rule. 

omment 

r
s

C

T
i
f

R

T
s
t
c

C

The Section 185 Working Group and BCCAAG stated that a mul-
tiple site baseline and combined VOC and NOX 

baseline would 
not require the involvement of TCEQ staff in generating, certify-
ing, or managing trades of the various credits and allowances. 

Response 

The commission will rely on existing banking and trading pro-
gram staff to verify if any credits and allowances are available 
and used appropriately to offset the §185 fee obligations. The 
§185 program will not generate, certify, or manage trades as 
these functions are not required for this program. No change 
was made as a result of this comment. 

Comment 

Calpine and TPA supported allowing facilities under common 
control to calculate fees based on VOC and/or NOX 

emissions 
of all the facilities in the nonattainment area. Calpine noted that 
this approach was consistent with the existing programs. OCC, 
TCC and TxOGA, and GHP supported aggregation of sites and 
ozone precursors, and GHP added that aggregation is consis-
tent with EPA guidance and SIP-approved actions in other parts 
of the country. 

Response 

The commission thanks the commenters for their support and 
agrees that the aggregating major stationary sources under com-
mon control for determining baseline amounts and fee obligation 
is consistent with the Texas SIP-approved cap and trade pro-
grams and SIPs. 

Comment 

The TPA requested that additional language be added to 
§101.107(a) to clarify that aggregation is allowed for sources 
under common control in the HGB one-hour ozone nonattain-
ment area. 

Response 

The commission's intent is to allow major stationary sources un-
der common control in the HGB one-hour ozone nonattainment 
area to be able to aggregate these sources for baseline amount 
determinations and subsequent fee obligations. To clarify this in-
tent, the commission added the phrase "under common control" 
to paragraphs §101.107(a)(1), (2), and (4). 

Comment 

Air Alliance Houston, Environmental Integrity Project, EDF, and 
Sierra Club did not support aggregation of sites because they 
thought it would prevent proper accounting of a source's fee obli-
gation. 

Response 

The commission disagrees with this comment and will conduct 
a proper accounting of each major stationary source's baseline 
amount and fee obligation. Each major stationary source's base-
line amount will be calculated based on a comparison between 
its permit limits (allowables) and emissions reported in the emis-
sions inventory. If the major stationary source is grouped with 
additional major stationary sources, the aggregated amount will 
be determined based on the baseline amounts from those in-
dividual major stationary sources. All baseline amounts will be 
recorded and tracked by the commission. 

Actual emissions from each major stationary source will be used 
to determine the applicable fee obligation. These actual emis-
sions are submitted by the companies annually and recorded for 
each major stationary source in the state's inventory database. 
If a source is part of an aggregating group, each member's ac-
tual emissions will be added together and will be the basis of the 
group's fee obligation. No changes were made as a result of this 
comment. 

Adjustment of Baseline Amounts 

Comment 

The EPA noted that the MSS rule, §101.222(h), was disapproved 
in November 2011, and EPA indicated that it cannot approve a 
portion of a rule that relies on a portion of a rule that was disap-
proved. 

Response 

As a result of this comment, the commission removed this 
method to incorporate planned MSS emissions that were 
authorized after the attainment date from a baseline amount 
calculation. Planned MSS emissions that were authorized prior 
to the attainment date and were reported in the emissions inven-
tory may still be included in the baseline amount determination. 
The rule was changed as a result of this comment. 

Comment 

The Section 185 Working Group, BCCAAG, TCC and TxOGA, 
and TPA supported including authorized MSS emissions in 
a baseline amount calculation. However, Oiltanking stated 
that the calculation for including MSS emissions in a baseline 
amount was overly complex, and the corporation suggested 
that the TCEQ delete the proposed §101.108(a) and instead 
allow the authorized MSS emissions and/or newly authorized 

ADOPTED RULES June 7, 2013 38 TexReg 3635 



emission          
to determine source-wide allowable emissions. Air Alliance 
Houston, Environmental Integrity Project, EDF, and Sierra Club 
did not support including MSS emissions in a baseline amount 
because MSS emissions are unauthorized. 

Response 

The commission thanks the commenters for their comments and 
suggestions; however, the referenced section language relating 
to planned MSS emissions authorized after the attainment date 
has been removed from the rule. 

Comment 

The EPA noted that the approach for developing baseline emis-
sions for a new major stationary source or new construction at an 
existing major stationary source appears reasonable but added 
that new sources cannot be exempted altogether. 

Response 

The commission thanks the EPA for its support and notes that 

limits to be added to the preexisting emissions limits

the adopted rule does not allow new sources to be exempted. 

Comment 

Calpine and OCC supported the proposed approach for includ-
ing new sources in a baseline amount. Printing Industries, TCC 
and TxOGA, Calpine, and LyondellBasell suggested exempting 
these units from fees outright because they are already well con-
trolled. OCC suggested that well-controlled sources should be 
exempted from the fee program for a minimum of ten years fol-
lowing installation of BACT or LAER controls because the best 
potential control has been installed. 

TCC and TxOGA added that industry has already offset their 
emissions at a ratio of 1.3 to 1, and there is no practical way to 
further reduce emissions. Printing Industries also noted that the 
approved SJV §185 fee program provides such an exemption 
and, like SJV, the TCEQ should consider assessing a fee on 
mobile sources to cover the obligation. 

Response 

The commission recognizes that these sources are well con-
trolled, and further reductions in emissions may not be achiev-
able. However, the FCAA, §185 does not allow for excluding 
sources outright. The commission also does not elect to exclude 
these sources using provisions under FCAA, §172(e) because 
the fee from these major stationary sources would still be due 
and must still be collected. 

The commission does not have the authority to assess a fee di-
rectly on mobile sources as is done in the SJV §185 fee pro-
gram. The commission is adopting rules that may offset the fee 
for all major stationary sources with revenue from mobile sources 
through TERP and LIRAP/LIP. No change was made as a result 
of these comments. 

Comment 

The TPA commented that sources that were not major sources 
or that became major sources as of the attainment year should 
be exempt from the rule. 

Response 

Under a strict interpretation of the plain language of FCAA, §185, 
no exemption is allowed for new emissions units at existing ma-
jor stationary sources after the attainment date. It is the commis-
sion's understanding that because FCAA, §185 requires a base-

line amount to be based on the attainment year, these emissions 
units would have no baseline amount. Their fees would be due 
on the entirety of their emissions without benefit of the baseline 
amount offset allowed by the federal rule. Although guidance 
from the EPA allows states to exempt these new units or sources 
from the program, it also requires that the fee normally collected 
from these sources remains due and must be collected from 
other sources. Thus, this rulemaking allows these new sources 
to establish baseline amounts based on the first year of opera-
tion and to be subject to the fee program. No change was made 
as a result of these comments. 

Comment 

NRG supported providing a baseline for new or modified units 
based on the first full year of normal operations. TPA, TCC, and 
TxOGA commented that new sources were not fully operational 
during their first year and recommended that the TCEQ use the 
first year of data associated with only normal operations or after 
the first two years of actual operations for establishing a base-
line amount. Shakedown emissions can last 180 days and can 
occur in stages for multiple units in a project. The Section 185 
Working Group and BCCAAG supported the TCEQ's approach 
for new units but went on to suggest that a calendar-year base-
line should be set using the first full year of representative oper-
ations following any applicable shakedown periods. 

The Section 185 Working Group and BCCAAG recommended 
that the proposal be modified to ensure that baselines for 
new sources are calculated based on normal emissions, to 
accommodate nonattainment NSR-authorized changes to ex-
isting units, and to accommodate incremental construction and 
operation of new major sources. 

The Section 185 Working Group and BCCAAG requested that 
the TCEQ clarify whether the baseline will be calculated based 
on the first 12 months of operation for a new source or unit, or 
whether it will be calculated based on the first calendar year of 
operation. 

Response 

This rulemaking allows new sources to use the first 12 months 
of operation in their baseline calculations, but they are not re-
stricted to a calendar year. This approach is consistent with a 
source being allowed to use any historical 24-month period to 
determine a baseline amount, where the 24-month period does 
not need to coincide with a calendar year. 

After 24 months of operation, a site may change its baseline 
amount by comparing more representative baseline emissions 
with the permit limits. Because this change is being allowed, the 
staged or non-routine nature of a shakedown period should be 
accommodated while allowing a timely baseline determination 
for the fee program. No change was made as a result of these 
comments. 

Comment 

The Section 185 Working Group, BCCAAG, TCC, and TxOGA 
requested that the TCEQ include the ability for sources to esti-
mate a new baseline amount if existing equipment is modified 
for additional utilization as part of a new project. 

Response 

The commission is adopting a method to determine a baseline 
amount for emissions units authorized after the attainment date 
because these new units did not have authorized limits or ac-
tual emissions in 2007 to include in the major stationary sources 
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baseline amount. Thus, under the plain language of the FCAA, 
§185, a major stationary source would set a baseline amount for 
these units at zero and would bear the burden of paying fees on 
all emissions from these units despite any offsets obtained or the 
use of maximum controls under LAER. Alternatively, emissions 
and authored limits from existing emissions units authorized prior 
to the attainment date have a baseline amount because they 
were included in the major stationary sources baseline amount 
determination. This baseline amount is used to offset the penalty 
fee obligation. No changes were made as a result of this com-
ment. 

Comment 

TPA recommended that the baseline amount be subject to re-
view under a Motion for Reconsideration under 30 TAC §55.201 
no later than 30 days after the date on which the executive di-
rector has mailed a determination of the baseline amount to the 
owner or operator. 

Response 

The commission does not support a review under a Motion for 
Reconsideration as necessary on the establishment of the base-
line amount because each company will estimate the baseline 
amount and submit the estimate to the commission. The exec-
utive director will approve or disapprove the submitted baseline 
amount from each company. No change was made as a result 
of these comments. 

Baseline Amount Estimation Due Dates 

Comment 

TPA requested the date for determining a baseline amount 
should be extended from 120 days after adoption of this rule-
making to 180 days. 

Response 

The commission will provide 120 days after adoption of this rule-
making during which affected sources will determine and submit 
their baseline amounts. This is sufficient time to provide a base-
line estimate to the agency. Additionally, affected sources had 
six months after proposal to begin collecting and analyzing data. 
No changes were made as a result of this comment. 

Comment 

The OCC, TCC, and TxOGA requested that the TCEQ extend 
the time a site is given to change its baseline amount when 
equipment ownership transfers from one source to another. This 
rulemaking grants 90 days, and the commenters suggested 180 
days. 

Response 

The commission recognizes that a significant amount of activi-
ties occur when equipment changes ownership. However, the 
commission does not support extending the deadline because 
both sources need to have the baseline data available for fis-
cal planning of fee obligations, and the commission requires the 
data for obligation accounting as soon as possible. No changes 
were made as a result of this comment. 

Fee Program Termination, Abeyance or Exemption 

Comment 

The Section 185 Working Group and BCCAAG requested that 
the TCEQ include language to cease the §185 fee program 
based on any EPA rulemaking to stop the fee obligation. 

Response 

Language was added to §101.118 to cease the fee program 
based on any action or rulemaking by the EPA to end the fee 
program. 

Comment 

The TPA supported cessation of the fee program, including 
abeyance of the fee, if future circumstances warrant because it 
is correct for the TCEQ to anticipate the possibility that the HGB 
one-hour ozone nonattainment area will meet the one-hour 
ozone standard while continuing to be burdened by FCAA, §185 
requirements. That continued burden, carried in whole or in 
part by major stationary sources, would be based solely on the 
EPA's failure to make redesignations under a revoked standard. 
NRG supported prompt termination of fees and abeyance of 
the fees once data suggests attainment has been reached. 
The Section 185 Working Group, BCCAAG, and LyondellBasell 
supported placing the fee in abeyance in the event the area 
is demonstrating attainment, including exceptional events and 
international emissions. TCC and TxOGA supported granting 
the executive director the authority to place the fee in abeyance. 

Response 

The commission thanks the commenters for their support of fee 
abeyance by the executive director if the area has quality-as-
sured data indicating the area is attaining the one-hour ozone 
standard. The commission supports prompt termination of the 
fee and recognizes that there is no defined path for termination 
of the fee. Thus, the commission supports ending the program 
on any action by the EPA to terminate the program and plac-
ing the fee in abeyance when the area demonstrates attainment. 
The commission has added language clarifying that the execu-
tive director can hold the fee in abeyance if three years of qual-
ity-assured data, excluding days, demonstrate that the design 
value calculation did not exceed the one-hour ozone standard 
because of exceptional events. The rule is changed as a result 
of this comment. 

Comment 

The EPA stated that FCAA, §185 requires that fees be paid each 
year until the affected area is redesignated to attainment for 
ozone. Thus, cessation of fees is dependent on EPA action. The 
EPA went on to state: "Because we are no longer redesignating 
areas to attainment for the one-hour ozone standard we intend 
to take other action through rulemaking to stop the fee obligation. 
Fees must be paid to the State until EPA, through rulemaking, 
suspends the fee obligation. Fee collection may not be 'placed 
in abeyance' as described in the section." The EPA added: "EPA 
and TCEQ should work together in developing an approach con-
sistent with the Clean Air Act to determine that equivalent action 
to redesignation is taken for the area to terminate the program." 

Air Alliance Houston, Environmental Integrity Project, EDF, and 
Sierra Club stated that the conditions proposed for ending the 
fee rule are not consistent with FCAA, §185 and that abeyance 
of the fee is not supported by statute. 

Response 

The commission agrees that this rulemaking incorporates lan-
guage not specifically included under FCAA, §185. This is be-
cause language in FCAA, §185 ends the program after the EPA 
redesignates the area to attainment for the ozone standard. The 
one-hour ozone standard, on which this rulemaking is based, 
has been revoked, and the EPA no longer redesignates areas 
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under that standard. The EPA has not yet indicated how it may 
end a §185 fee for a revoked standard, therefore the commis-
sion included language in this rulemaking to promptly cease fee 
collection based on data demonstrating compliance with the ap-
plicable standard to minimize the potential of fee collection for 
years prior to final action terminating the fee requirement. 

Fee Calculation 

Comment 

The EPA suggested that the TCEQ estimate the penalty fee fol-
lowing a procedure outlined in Attachment B: Inflation Adjust-
ment for Section 185 Fees of the EPA's 2010 guidance memo. 

Response 

The fee calculation was revised to reflect the 40 CFR Part 70 
Presumptive Minimum Fee Basis described in Attachment B of 
the EPA's 2010 guidance memo. The 40 CFR Part 70 fee is the 
rate used to calculate emissions-based fees for 40 CFR Part 70 
permit programs. 

The adopted fee calculation is similar to the one proposed by 
the commission that annualizes the fee rate over two fiscal 
years. Rather than calculating the rate directly from the CPI, the 
adopted method uses the 40 CFR Part 70 fee rate published 
by the EPA. The 40 CFR Part 70 fee already has the CPI 
adjustment incorporated into it. The rule was changed as a 
result of this comment. 

Comment 

The Section 185 Working Group, BCCAAG, TCC, and TxOGA 
supported invoicing the first fee for calendar-year 2012 emis-
sions. 

Response 

The commission thanks the commenters for their support. 

Comment 

Calpine requested that the timeline and processes for issuing 
penalty fee invoices be included in the rule language. The EPA 
also commented that the rule should include an annual major 
source fee invoice and collection schedule. 

Response 

The commission does not include processes in its rule language. 
Fees will be estimated based on emissions data available to the 
commission, and the invoices will be issued in the same manner 
as other invoices issued by the agency. 

For the first year's assessment, baseline amount information is 
due 120 days after adoption of the rule. This due date is an-
ticipated to be October 2013. Sufficient time is required, after 
baseline amounts have been submitted to the agency in fall of 
2013, for staff to review these data, perform the fee equivalency 
determination, and determine the fee amount prior to invoicing. 
The actual 2012 emissions data from the emissions inventory 
will be available in January 2014. The area's FCAA, §185 fee 
will be calculated based on the baseline amounts from all the 
sites subject to the rule and the 2012 emissions inventory. 

The first fee will be invoiced by the end of 2014 and will be due 
from companies 30 days after the invoice date as described in 
§101.117, Compliance Schedule. 

To support the invoice date, a deadline of July 31st in a invoicing 
year was added for completion of all trades and submission of 
documentation relating to a site's requested use of an equivalent 

alternative obligation under §101.120. The first invoice will be 
sent in December 2014 for 2012 emissions so the first deadline 
for completion of trades relating to the §185 fee program is July 
31, 2014. The rule has been changed to include the invoice date 
and the deadline for completing trades or funding SEPs. 

Comment 

OCC requested that the time allowed for a source to pay be ex-
tended from 30 to 60 days, and TAP requested the time be ex-
tended to 90 days. 

Response 

Thirty days is consistent with other fees assessed by the com-
mission. No changes were made as a result of this comment. 

Fee Retroactivity 

Comment 

NRG supported prospective collection of the fee starting with 
2012 emissions. The Section 185 Working Group, BCCAAG, 
and TPA commented that collecting fees on any past year would 
be retroactive rulemaking. The Section 185 Working Group and 
BCCAAG went on to state that retroactive fee collection would 
be impermissible under federal and state law. OCC supported 
no retroactivity for assessing a fee. TCC referenced that a fee 
was not required from Baltimore after 2008 and prior to its des-
ignation as attainment. 

Air Alliance Houston, Environmental Integrity Project, EDF, 
and Sierra Club commented that the retroactivity concern is 
misplaced and that FCAA, §185 has an express conveyance 
of power to assess the fee from the year after the attainment 
year. Fees, the groups commented, can be collected for 2008 
through 2011 even after rule adoption because federal law says 
the fees are due "for" not "in" each calendar year. 

Response 

In its June 12, 2012 determination that Baltimore failed to attain 
the one-hour ozone NAAQS, EPA stated: "While it is true that 
the Clean Air Act provides that both reclassification and penalty 
fees are consequences of failure to attain the ozone standard, 
the D.C. Circuit in {Sierra Club v Whitman, 285 F.3d 63} recog-
nized that these weighty consequences are not triggered until 
EPA makes a determination, after notice and comment rulemak-
ing, of failure to attain. In that case, the Court also rejected the 
view that adverse consequences from the determination should 
be imposed retroactively, especially if it would, as here, subject 
the states to additional burdens caused by retroactive require-
ments that they were not given notice of prior to conclusion of 
the rulemaking process." (77 FR 34810 and 34815) 

Like the situation in Baltimore and the Sierra Club case, sev-
eral events occurred that show Texas and industry did not have 
adequate notice that a penalty fee program would be imposed 
until as late as 2012. The background section of this present 
rulemaking describes the uncertainty of FCAA, §185 applicabil-
ity resulting from the South Coast decision. The commission 
withdrew a previous penalty rule in 2010 after the EPA issued its 
"termination determination" memo in January of that year. That 
memo was subsequently overturned by the D.C. Circuit Court in 
2011, but only after TCEQ submitted a request to the EPA to ter-
minate the fee obligation. The actual trigger for the penalty fee 
- a finding of failure to attain the standard - was not finalized by 
the EPA for the Houston area until June 19, 2012. As the EPA 
further clarified in that action, the finding was for the "strictly lim-
ited purpose of effectuating specific 1-hour ozone anti-backslid-
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ing requirements." {e.g., the §185 penalty fee}. (77 FR 36400 
and 36402) The commission agrees with the D.C. Circuit Court, 
and EPA's previous determinations that the burdensome conse-
quences of the penalty fee should not be imposed retroactively 
but only after proper notice has been given. Because the 2012 
finding triggered the penalty program obligation, it is reasonable 
for the commission to impose the fee beginning in that year and 
not earlier. The commission agrees that the most recent qual-
ity-assured emission inventory year is the appropriate year to 
begin assessing fees. No changes were made as a result of this 
comment. 

Comment 

The EPA stated that because the area did not qualify for an ex-
emption for the attainment year as described in §101.119, Ex-
emption from Failure to Attain Fee Obligation, the extension year 
provision is no longer available for the one-hour standard and the 
provision should be removed for clarity. 

Response 

The commission thanks the EPA for the clarification and re-
moved §101.119. 

Offsetting a Fee with Equivalent Alternative Obligation 

Comment 

NRG supported the use of fee alternatives, including the retire-
ment of emissions credits and allowances. The TPA supported 
using SEPs to offset the §185 fee obligation. However, the EPA 
stated that money spent on SEPs used to offset enforcement 
penalties may not be used to offset the FCAA, §185 fee obliga-
tion. The EPA added that it could approve the use of SEPs that 
do not offset enforcement penalties. 

Response 

The commission thanks the commenter for its support. As a 
result of the EPA's comment, the commission has revised the 
rule to reflect that the portion of a SEP that is used for offsetting 
n administrative penalty may not be used to offset a §185 fee. 

omment 
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Response 

EPA guidance allows alternative programs to be used to offset 
an area's §185 penalty fee. A major stationary source is only 
obligated to pay the fee due and is not obligated to pay more 
than the required fee in any year. It is possible that a company 
may opt for funding a SEP project that requires funds in excess 
of its §185 fee obligation for a given year. Therefore, a program 
that allows funds a company pays for a SEP to roll over provides 
an incentive for companies to fund larger projects that improve 
air quality. Not allowing a rollover could induce a company to 
select a smaller project that is limited to only the amount of fee 
that is due. This approach is intended to increase incentives and 
options to reduce emissions. 

Comment 

The EPA requested clarification on what it means to "relinquish" 
credits or allowances. The EPA interpreted this to mean that the 
credits or allowances cannot be used for other purposes, such 
as permit offset requirements or compliance with the MECT or 
HECT programs. 

Response 

The EPA's interpretation is correct. Relinquishing credits or al-
lowances means that a company must retire unused credits or 
allowances so they cannot be used for any other purpose. A 
company would retire these credits or allowances by submitting 
the appropriate trade form listing the buyer as the TCEQ, after 
which the credits or allowances listed in the form would be trans-
ferred to the TCEQ retirement account and would no longer be 
available for use. Only sites applicable to a cap and trade pro-
gram are able to retire corresponding allowances to partially or 
completely fulfill their FCAA, §185 fee obligation. 

Once credits or allowances are retired, those credits or 
allowances can never be used. Therefore, no credits or al-
lowances will be returned. Retirement of a stream of allowances 
are a permanent transfer of ownership and may not be used for 
any other purposes. 

Comment 

The EPA requested clarification on how relinquishing Emissions 
Reduction Credits (ERCs) would be credited toward a §185 fee 
obligation. 

Response 

ERCs are certified permanent emission reductions, expressed in 
units of tons per year. A site subject to the §185 fee obligation, in 
anticipation of exceeding 80% of the pollutant baseline amount 
during a year in which the fee obligation is in effect, could retire 
an amount of ERCs to partially or fully offset that exceedance 
given that amount of ERCs is available to the site. The amount 
of ERCs retired would be available as a credit against the §185 
fee obligation for each year the obligation exists. 

All ERCs being transferred to the TCEQ to satisfy a §185 fee 
obligation would undergo a creditability review to ensure that the 
ERCs are still surplus to all applicable local, state, and federal 
requirements. 

Comment 

The TPA supported the use of HECT and MECT to offset the fee 
obligation. Calpine stated that the retirement of fungible emis-
sions commodities such as HECT and MECT allowances under 
§101.121 have a comparable impact to a fee. Additionally, it has 
the benefit of reducing actual emissions from within programs 
specific to the nonattainment area. 

Response 

The commission appreciates the support and agrees that actual 
emission reductions could result in the HGB area. 

Other 

Comment 

An individual commented that the Houston area should be given 
constitutional and legal authority to regulate emissions from 
other states, other countries, and other parts of the state. 

Response 

The FCAA does not confer power to the states or local govern-
ments to directly regulate international emissions or emissions 
from other states. It is also not within the commission's author-
ity to grant this constitutional or legal authority to Houston area 
governmental entities to control emissions from other states or 
countries. The commission notes that regulations and programs 
have been developed by the agency to reduce air emissions in 
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other parts of the state, and these reductions can impact Hous-
ton air quality. 

Comment 

One commenter stated that Texas has a reputation for "flying 
in the face of science" concerning the effects of industry on the 
state and planet. 

Response 

The objective of this rule is to assess a §185 fee because the 
area was classified as severe nonattainment and did not attain 
the one-hour ozone standard by its attainment date of November 
15, 2007. A scientific analysis of the effects of industry on the 
environment was not within the scope of this rulemaking. 

Statutory Authority 

The new sections are adopted under Texas Water Code (TWC), 
§5.102, concerning General Powers, that provides the commis-
sion with the general powers to carry out its duties under the 
TWC; TWC, §5.103, concerning Rules, that authorizes the com-
mission to adopt rules necessary to carry out its powers and 
duties under the TWC; TWC, §5.105, concerning General Pol-
icy, that authorizes the commission by rule to establish and ap-
prove all general policy of the commission; and under Texas 
Health and Safety Code (THSC), §382.017, concerning Rules, 
that authorizes the commission to adopt rules consistent with 
the policy and purposes of the Texas Clean Air Act. The new 
sections are also adopted under THSC, §382.002, concerning 
Policy and Purpose, that establishes the commission's purpose 
to safeguard the state's air resources, consistent with the pro-
tection of public health, general welfare, and physical property; 
THSC, §382.011, concerning General Powers and Duties, that 
authorizes the commission to control the quality of the state's 
air; THSC, §382.012, concerning the State Air Control Plan, 
that authorizes the commission to prepare and develop a gen-
eral, comprehensive plan for the proper control of the state's 
air; TWC, §5.701, concerning Fees, that authorizes the commis-
sion to charge and collect fees prescribed by law; TWC, §5.702, 
concerning Payment of Fees Required When Due, that requires 
fees to be paid to the commission on the date the fee is due; 
TWC, §5.703, concerning Fee Adjustments, that specifies that 
the commission shall not consider adjusting the amount of a 
fee due if certain conditions are met; TWC, §5.705, concern-
ing Notice of Violation, that authorizes the commission to issue 
a notice of violation to a person required to pay a fee for know-
ingly violating reporting requirements or calculating the fee in an 
amount less than the amount actually due; and TWC, §5.706, 
concerning Penalties and Interest on Delinquent Fees, that au-
thorizes the commission to collect penalties for delinquent fees 
due to the commission. The new sections are also adopted un-
der Federal Clean Air Act (FCAA), 42 United States Code (USC), 
§7511a(d)(3), (e), and (f), regarding Plan Submissions and Re-
quirements for ozone nonattainment plan revisions; and 42 USC, 
§7511d, regarding Enforcement for Severe and Extreme ozone 
nonattainment areas for failure to attain. 

The adopted new sections implement the requirements of THSC, 
§§382.002, 382.011, 382.012, and 382.017; TWC, §§5.701 -
5.703, 5.705, and 5.706; and FCAA, 42 USC, §7511a(d)(3), (e), 
and (f) and §7511d. 

§101.100. Definitions. 

The following terms, when used in this subchapter, have the following 
meanings unless the context clearly indicates otherwise. 

(1) Actual emissions--As defined in §101.10(b) of this title 
(relating to Emissions Inventory Requirements). 

(2) Area §185 Obligation--The total annual amount of 
§185 fee due from all applicable major stationary sources in a severe 
or extreme ozone nonattainment area that failed to attain the one-hour 
ozone National Ambient Air Quality Standard by its applicable 
attainment date of November 15, 2007. 

(3) Attainment date--The date an area is scheduled to at-
tain the National Ambient Air Quality Standard for one-hour ozone, as 
documented in the state implementation plan. For the Houston-Galve-
ston-Brazoria one-hour ozone nonattainment area, this is November 
15, 2007. 

(4) Attainment year--For the Houston-Galveston-Brazoria 
one-hour ozone standard, the attainment year is calendar year 2007. 

(5) Baseline amount--Tons of volatile organic compounds 
and/or nitrogen oxides emissions calculated separately at a major sta-
tionary source, using data submitted to and recorded by the commis-
sion, under §101.106 of this title (relating to Baseline Amount Calcu-
lation). 

(6) Baseline emissions--Emissions reported in tons in the 
annual emissions inventory submitted to and recorded by the agency 
each calendar year per the requirements of §101.10 of this title adjusted 
as follows. 

(A) The baseline emissions must include all annual 
emissions associated with authorized normal operations, startups, 
shutdowns, and maintenance activities and excludes emissions from 
emissions events reported. 

(B) For regulated entities with emissions that are irreg-
ular, cyclic, or have emissions that vary significantly, the baseline emis-
sions may be determined from an average of a consecutive 24-month 
period as allowed under §101.106(b)(2) of this title. 

(7) Electric utility steam generating unit--Any steam elec-
tric generating unit that is constructed for the purpose of supplying 
more than one-third of its potential electric output capacity and more 
than 25 megawatts electrical output to any utility power distribution 
system for sale. Any steam supplied to a steam distribution system for 
the purpose of providing steam to a steam-electric generator that would 
produce electrical energy for sale is included in determining the elec-
trical energy output capacity of the affected facility. 

(8) Emissions unit--As defined in §101.1 of this title (relat-
ing to Definitions). 

(9) Equivalency credits--An amount equivalent to the rev-
enue collected in accordance with §101.102 of this title (relating to 
Equivalent Alternative Fee) for accumulation in the Fee Equivalency 
Account. 

(10) Major stationary source--As defined under §116.12 of 
this title (relating to Nonattainment and Prevention of Significant De-
terioration Review Definitions). 

(11) Section 185 Account--The name of a group of one or 
more major stationary sources, under common control in the Houston 
Galveston-Brazoria one-hour ozone standard nonattainment area. 

§101.101. Applicability. 

The provisions of this subchapter apply to all regulated entities that 
are major stationary sources of volatile organic compounds or nitrogen 
oxides that are located in the Houston-Galveston-Brazoria one-hour 
ozone nonattainment area. 

§101.102. Equivalent Alternative Fee. 
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(a) Fee Equivalency Account. The executive director shall 
establish and maintain a Fee Equivalency Account to document fees 
collected and available for use in demonstrating equivalency with the 
Area §185 Obligation. No actual money will be deposited into the Fee 
Equivalency Account. Instead, the Fee Equivalency Account will re-
flect equivalency credits based upon revenue collected for or under au-
thority of: 

(1) the Texas Emissions Reduction Plan program; 

(2) the Low-Income Vehicle Repair Assistance, Retrofit, 
and Accelerated Vehicle Repair Program; and/or 

(3) the Local Initiative Project. 

(b) Revenue eligibility. The revenue eligible for credits to the 
Fee Equivalency Account must be from the Houston-Galveston-Bra-
zoria (HGB) one-hour ozone standard nonattainment area. 

(c) Revenue credited. The revenue credited to the Fee Equiv-
alency Account shall be credited for the years funding is expended in 
HGB beginning with the calendar year prior to the adoption of this rule. 

§101.104. Equivalent Alternative Fee Accounting. 
(a) Fee Equivalency Account credits. Equivalency Credits 

will be on a dollar-for-dollar basis and will not be discounted due to the 
passage of time. Equivalency Credits can be accumulated in the Fee 
Equivalency Account from year to year if a surplus exists in any given 
year and used to offset the calculated Houston-Galveston-Brazoria 
(HGB) one-hour ozone nonattainment area §185 Obligation as needed. 

(b) Area Section 185 obligation determination. Annually, the 
executive director shall calculate the applicable Failure to Attain Fee 
Obligation for all major stationary sources in the HGB one-hour ozone 
standard nonattainment area. The Failure to Attain Fee Obligation for 
each Section 185 Account will be summed. The resultant amount will 
represent the calendar year Area §185 Obligation for the HGB one-hour 
ozone standard nonattainment area. A calendar year's Area §185 Obli-
gation will be calculated using actual emissions reported under §101.10 
of this title (relating to Emissions Inventory Requirements) from the 
previous calendar year. 

(c) Annual demonstration of equivalency. By no later than De-
cember 2014 and annually thereafter until the HGB one-hour ozone 
nonattainment area is no longer subject to the fee by the EPA or the 
fee is placed into abeyance, the executive director shall complete an 
equivalency demonstration to determine if adequate equivalency cred-
its were available in the Fee Equivalency Account for the applicable 
calendar year to meet the Area §185 Obligation calculated under sub-
section (b) of this section. 

(1) The annual determination of equivalency will be made 
as follows. 
Figure: 30 TAC §101.104(c)(1) 

(2) If the Fee Equivalency Account balance is calculated 
to be less than or equal to zero in paragraph (1) of this subsection, suf-
ficient equivalency credits were available to offset the fee obligation. 
The executive director shall not assess a §185 Failure to Attain fee on 
Section 185 Accounts for the year being assessed. 

(3) If the Fee Equivalency Account balance is calculated 
to be greater than zero in paragraph (1) of this subsection, insufficient 
equivalency credits were available to offset the fee obligation. The 
executive director shall assess a sufficient §185 Failure to Attain fee to 
fulfill the Area §185 Obligation. The amount due from each Section 
185 Account will be prorated to generate sufficient revenue to meet the 
Area §185 Obligation. The proration will be calculated as follows. 
Figure: 30 TAC §101.104(c)(3) 

§101.106. Baseline Amount Calculation. 

(a) For the purposes of this subchapter, the baseline amount 
must be computed as the lower of the following: 

(1) total amount of baseline emissions; or 

(2) total emissions allowed under authorizations, including 
authorized emissions from maintenance, shutdown, and startup activi-
ties, applicable to the source in the attainment year. 

(b) For the purposes of this subchapter, the baseline emissions 
must be from: 

(1) the attainment year; or 

(2) if the regulated entity's emissions are irregular, cyclical, 
or otherwise vary significantly from year to year, any single 24-month 
consecutive period within a historical period preceding the calendar 
year containing the attainment year to compute an average baseline 
emissions amount (tons per year) for the major stationary source. If 
used, the historical period must be: 

(A) ten years for non-electric utility steam generating 
units; or 

(B) five years for electrical utility steam generating 
units. 

(c) If a major stationary source uses a historical consecutive 
period as defined in subsection (b)(2) of this section, the baseline 
amount estimation will: 

(1) use adequate data for calculating the baseline emissions 
units; 

(2) be adjusted downward to exclude any noncompliant 
emission that occurred while the source was operating above an emis-
sions limitation that was legally enforceable during the consecutive 
24-month period; and 

(3) be adjusted downward to exclude any emissions that 
would have exceeded an emission limitation with which the source had 
to comply by November 15, 2007, had such a major stationary source 
been required to comply with such limitations during the consecutive 
24-month period. 

(d) When control or ownership of emission units changes dur-
ing the attainment year, the emissions from those emission units will 
be attributed to the major stationary source with control or ownership 
of the emission unit on December 31st of the attainment year. 

(e) A baseline amount, reported in units of tons, must be cal-
culated separately for volatile organic compounds and for nitrogen ox-
ides. The calculation must be made for each pollutant for which the 
source meets the major source applicability requirements of §101.101 
of this title (relating to Applicability). 

(f) The baseline amount calculation is subject to approval by 
the executive director. The baseline amount will be fixed and not be 
changed without the approval of the executive director except as al-
lowed under §101.109 of this title (relating to Adjustment of Baseline 
Amount) until the Failure to Attain Fee no longer applies to the area 
as described under §101.118 of this title (relating to Cessation of Pro-
gram). 

§101.107. Aggregated Baseline Amount. 

(a) Aggregation. Notwithstanding the requirements of 
§101.106 and §101.108 of this title (relating to Baseline Amount Cal-
culation and Alternative Baseline Amount), a major stationary source 
of emissions that meets the applicability requirements of §101.101 of 
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this title (relating to Applicability) after calculating each pollutant's 
emission baseline amount in accordance with this subchapter may 
choose to combine: 

(1) volatile organic compounds (VOC) emissions into 
a single aggregated pollutant baseline amount for multiple major 
stationary sources under common control; 

(2) nitrogen oxides (NOX) emissions into a single aggre-
gated pollutant baseline amount for multiple major stationary sources 
under common control; 

(3) emissions for both VOC and NOX 
into a single aggre-

gated pollutant baseline amount for a single major stationary source; 
and/or 

(4) emissions for both VOC and NOX 
into a single aggre-

gated pollutant baseline amount for multiple major stationary sources 
under common control. 

(b) Pollutants aggregation. Pollutants in an aggregated 
amount must have: 

(1) the same time period for calculating the baseline 
amount; and 

(2) the same basis of either actual or authorized emissions 
to calculate the baseline amount. 

(c) Section 185 Account reporting. An owner and or opera-
tor opting to combine VOC with NOX 

and/or combine major station-
ary sources into one baseline amount shall identify all major stationary 
sources being aggregated under this section. 

(d) Failure to Attain Fee obligation requirement. The fee obli-
gation must be calculated in the same manner that an owner or operator 
elects to aggregate under this section. 

§101.108. Alternative Baseline Amount. 

(a) Alternative to setting a baseline amount under §101.106 
of this title (relating to Baseline Amount Calculation), an owner or 
operator of a major stationary source, if qualified, may choose to set 
an alternative baseline amount under this section. 

(1) For purposes of this subchapter, the alternative baseline 
amount is computed as the lower of the following: 

(A) total amount of baseline emissions as calculated un-
der §101.106(b) of this title reported in the emissions inventory; or 

(B) emissions allowed under authorization. If reported 
in the emissions inventory prior to or during the attainment year as 
required under §101.10 of this title (relating to Emissions Inventory 
Requirements), total authorized emissions may include the resulting 
authorized emissions from permit applications in process by the attain-
ment year. The permit application for these unauthorized emissions 
must have been administratively complete by December 31, 2007, and 
the permit issued by the adoption date of this section. 

(2) The baseline amount for the major stationary source is 
determined by selecting the emissions limits on permits issued after the 
attainment year for the previously unauthorized emissions units sepa-
rately from the remaining units at the regulated entity's major stationary 
source as follows. 

(A) The baseline amount for the previously unautho-
rized emissions and emissions units for which emissions limits were 
authorized after the attainment year will be the lower of the emissions 
reported in the emissions inventory for the emissions units or emissions 
authorized by permits for which the application was administratively 
complete by December 31, 2007. 

(B) The baseline amount for all other emissions units 
not included in subparagraph (A) of this paragraph at the major sta-
tionary source will be the lower of the baseline emissions reported in 
the emissions inventory for these emissions units and the applicable 
emissions limits authorized prior to December 31, 2007. 

(C) The baseline amount for the major stationary source 
will be determined by combining the lower amounts determined in ac-
cordance with subparagraphs (A) and (B) of this paragraph. 

(b) A baseline amount, reported in tons per year, must be cal-
culated separately for emissions from volatile organic compounds and 
for nitrogen oxides. The calculation must be made for each pollutant 
for which the site meets the major source applicability requirements of 
§101.101 of this title (relating to Applicability). 

(c) When control or ownership of emissions units changes dur-
ing the attainment year, the emissions from those emissions units will 
be attributed to the owner or operator of the major stationary source 
who has control or ownership of the emission unit on December 31st 
of the attainment year. 

(d) Except as allowed under §101.109 of this title (relating to 
Adjustment of Baseline Amount) or as required by subsection (a)(2) 
of this section, the baseline amount will be fixed and not be changed 
without the approval of the executive director until the Failure to Attain 
Fee no longer applies to the area as described under §101.118 of this 
title (relating to Cessation of Program). 

§101.110. Baseline Amount for New Major Stationary Sources, 
New Construction at a Major Stationary Source, or Major Stationary 
Sources with Less Than 24 Months of Operation. 

(a) Baseline amount. A baseline amount may be established 
for major stationary sources after the attainment date as follows. 

(1) If a major stationary source did not meet the applicabil-
ity requirements in §101.101 of this title (relating to Applicability) on 
the attainment date of November 15, 2007, a major stationary source 
may establish a baseline amount based on the first full year of operation 
in accordance with the requirements of this subchapter. 

(2) A major stationary source may include emissions limits 
from new emissions units authorized after the attainment date in its 
baseline amount determination if those emissions units were authorized 
by a nonattainment new source review permit, issued under Chapter 
116, Subchapter B, Division 5 of this title (relating to Nonattainment 
Review Permits). 

(b) Baseline amount reporting. Within 90 calendar days of 
completing one full calendar year of operation, the owner or opera-
tor of each major stationary source in an area meeting the requirements 
of §101.101 of this title shall submit to the executive director a report 
establishing its baseline amount on a form published by the executive 
director. The baseline amount is the lower of: 

(1) the first full year of baseline emissions; or 

(2) emissions allowed under applicable authorizations. 

(c) For purposes of this subchapter, the emissions considered 
for the baseline amount for a new unit or units are restricted to the 
emissions units without a previously established baseline amount. 

(d) Adjustment. The baseline amount as established under 
subsection (b) of this section may be adjusted for major stationary 
sources meeting the applicability requirements in §101.101 of this title 
if the major stationary source or emissions units at the major stationary 
source experienced less than 24 months of consecutive operation by the 
area's attainment date or later. The adjusted baseline amount must be 
reported on a form published by the executive director within 90 calen-
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dar days of completing 24 months of operation. The adjusted baseline 
amount must be computed for the applicable emissions units and major 
stationary source as allowed under subsection (b) of this section as the 
lower of the following: 

(1) total average amount of baseline emissions for the 
24-month period; or 

(2) emissions allowed under authorizations applicable to 
the major stationary source. 

(e) Approval. The adjusted baseline amount calculation is 
subject to approval by the executive director. Baseline amounts will 
be fixed and not change except as allowed under §101.109 of this title 
(relating to Adjustment of Baseline Amount) without the approval 
of the executive director until the Failure to Attain Fee no longer 
applies for the area as described under §101.118 of this title (relating 
to Cessation of Program). 

§101.113. Failure to Attain Fee Obligation. 

(a) Pollutant applicability. The total fee obligation must be 
met for each pollutant, volatile organic compounds (VOC), nitrogen 
oxides (NOX), or both, for which the Section 185 Account meets the 
requirements of §101.101 of this title (relating to Applicability) for any 
year or partial year that the Section 185 Account operated as a major 
stationary source. Actual VOC or NOX 

emissions may be kept separate 
or aggregated together. A single pollutant may be aggregated across 
multiple major stationary sources, or both VOC and NOX 

may be ag-
gregated together across multiple major stationary sources. Aggrega-
tion is limited to emissions from: 

(1) major stationary sources that aggregated VOC baseline 
amounts under §101.107 of this title (relating to Aggregated Baseline 
Amount); 

(2) major stationary sources that aggregated NOX 
baseline 

amounts under §101.107 of this title; or 

(3) major stationary sources that aggregated VOC with 
NOX 

baseline amounts under §101.107 of this title. 

(b) Obligation. The owner or operator of each major station-
ary source to which this rule applies shall pay a fee to the commission 
computed in accordance with subsection (d) of this section. Payment of 
all fees must be paid in accordance with §101.116 of this title (relating 
to Failure to Attain Fee Payment). The fee will be assessed on actual 
emissions that exceed 80% of the pollutant baseline amount. The fee 
is due until the Failure to Attain Fee no longer applies to the area as de-
scribed under §101.118 of this title (relating to Cessation of Program). 

(c) Separate pollutant obligation. Fee obligation from VOC 
or NOX 

emission major stationary sources not qualified or chosen for 
baseline aggregation under §101.107 of this title will remain separate 
and due from each major stationary source. The fee will be calculated 
by the method described in subsection (d) of this section. 

(d) Calculation of fee for emissions. The fee will be calculated 
in accordance with the method used for a baseline amount determina-
tion. 

(1) If VOC are aggregated under §101.107(a) of this title, 
VOC emissions from all major stationary sources in the Section 185 
Account must be used for aggregated actual emissions and the aggre-
gated baseline emissions. 

(2) If NOX 
are aggregated under §101.107(a) of this title, 

NOX 
emissions from all major stationary sources in the Section 185 

Account must be used for the aggregated actual and aggregated base-
line emissions. 

(3) If VOC are aggregated with NOX 
at one major station-

ary source under §101.107(a) of this title, VOC and NO emissions 
must be used for the

X 

  aggregated actual and aggregated baseline emis-
sions. If VOC are aggregated with NOX 

across multiple major sta-
tionary sources, VOC and NOX 

emissions from each major stationary 
source in the Section 185 Account must be used for the aggregated ac-
tual and aggregated baseline emissions. The fee will be calculated for 
VOC, NO , or both, as follows. 
Figure: 30

X

  TAC §101.113(d)(3) 

§101.117. Compliance Schedule. 
(a) Baseline amount determination. The owner or operator of 

each major stationary source meeting the requirements of §101.101 of 
this title (relating to Applicability) shall submit to the executive direc-
tor a report establishing its baseline amount emissions on a form pub-
lished by the executive director. The Baseline Amount Determination 
forms for the Houston-Galveston-Brazoria one-hour ozone nonattain-
ment area are due no later than 120 calendar days after the adoption 
date of this rule. 

(b) New major source baseline amount reporting. No later 
than 90 calendar days following the first full year of operation as a 
major source, the owner and/or operator of a major stationary source 
that meets the requirements of §101.101 of this title shall submit to the 
executive director a report establishing its baseline amount emissions 
on a form published by the executive director. 

(c) The executive director shall determine a baseline amount 
for any major stationary source subject to §101.101 of this title that fails 
to submit an approvable baseline amount by the due date requested by 
the commission. 

(1) The executive director-determined baseline amount 
shall be 12.5 tons for volatile organic compounds and 12.5 tons for 
nitrogen oxides, or, if available, the lower of the baseline emissions 
reported under §101.10 of this title (relating to Emissions Inventory 
Requirements) or authorized for the major stationary source for 2007. 

(2) The executive director shall not aggregate baseline 
amounts under §101.107 of this title (relating to Aggregated Baseline 
Amount) in determining a baseline amount under this subsection. 

(d) Payment due date. The fee payment is due no later than 30 
calendar days after the invoice date. The first invoice will be issued by 
the end of the year following the effective date of this rule. If a Sec-
tion 185 Account commences or resumes operation, the full Failure to 
Attain Fee payment will be due prior to commencement or resumption 
of operations. 

§101.118. Cessation of Program. 
(a) The Failure to Attain Fee will continue to apply until one 

of the following actions is final: 

(1) redesignation of the Houston-Galveston-Brazoria one-
hour ozone nonattainment area by the United States Environmental 
Protection Agency (EPA) to attainment; 

(2) finding of attainment by the EPA; or 

(3) any action or rulemaking by the EPA to end the Failure 
to Attain fee. 

(b) Notwithstanding subsection (a) of this section, the Failure 
to Attain Fee will be calculated but not invoiced, and the fee collection 
may be placed in abeyance by the executive director if three consec-
utive years of quality-assured data resulting in a design value that did 
not exceed the one-hour ozone National Ambient Air Quality Standard 
(NAAQS), or a demonstration indicating that the area would have at-
tained by the attainment date but for emissions emanating from outside 
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the United States, are submitted to the EPA. The design value may ex-
clude days submitted to the EPA by the executive director that exceeded 
the NAAQS because of exceptional events. Fee collection will remain 
in abeyance until the EPA takes final action on its review of the certi-
fied monitoring data and any demonstration(s). 

§101.120. Eligibility for Equivalent Alternative Obligation. 
(a) Alternative option. Notwithstanding any requirement in 

this subchapter, the owner or operator of Section 185 Accounts obli-
gated to pay a Failure to Attain Fee may submit a request to the exec-
utive director to partially or completely fulfill the Failure to Attain Fee 
obligation with an equivalent alternative obligation in compliance with 
the requirements with §101.121 and §101.122 of this title (relating to 
Equivalent Alternative Obligation and Using Supplemental Environ-
mental Project to Fulfill an Equivalent Alternative Obligation, respec-
tively). 

(1) A Failure to Attain Fee obligation from volatile organic 
compounds (VOC) or nitrogen oxides (NOX) emissions from Section 
185 Accounts not fulfilled under this section will remain separate and 
due from each regulated entity. 

(2) Fee obligation from VOC and/or NOX 
emissions not 

fulfilled under this section will be calculated by the method described 
in §101.113 of this title (relating to Failure to Attain Fee Obligation). 

(b) Failure to Attain Obligation. The entire Failure to Attain 
Fee obligation is due in accordance with §101.117 of this title (relating 
to Compliance Schedule) for all Section 185 Accounts not meeting the 
requirements of §101.121 and §101.122 of this title. 

(c) The owner or operator of a Section 185 Account must in-
form the executive director if they are selecting an equivalent alterna-
tive obligation using forms approved by the executive director. The 
owner or operator of a Section 185 Account must submit a form se-
lecting their equivalent alternative obligation that lists the tons of each 
pollutant or amount of payment that will meet the fee obligation with 
the alternative obligation as described in §101.121 and §101.122 of this 
title. 

(d) No later than July 31 in the year following the rule adoption 
and annually thereafter: 

(1) all equivalent alternatives under §101.121 of this title 
must be approved, exercised, or otherwise completed; and 

(2) all Supplemental Environmental Projects under 
§101.122 of this title must be approved and funded. 

(e) If the executive director does not receive notification of a 
selection of equivalent alternative obligation and the equivalent alter-
native obligation is not approved and funded, exercised, or otherwise 
completed, the fee payment will be due in full under the provisions of 
§101.116 of this title (relating to Failure to Attain Fee Payment). 

§101.122. Using Supplemental Environmental Project to Fulfill an 
Equivalent Alternative Obligation. 

(a) The owner and/or operator of a Section 185 Account sub-
ject to this subchapter may submit a request to partially or completely 
fulfill its Failure to Attain Fee obligation by contributing to a Supple-
mental Environmental Project (SEP), on a volatile organic compounds 
(VOC) or nitrogen oxides (NOX) specific basis by either: 

(1) an amount equivalent to the tons on which the Failure 
to Attain Fee has been assessed; or 

(2) an amount equivalent to the Failure to Attain Fee 
amount assessed. 

(b) The SEP must directly reduce the amount of VOC and/or 
NOX 

emissions in the Houston-Galveston-Brazoria one-hour ozone 
nonattainment area. 

(c) The SEP must be enforceable through an Agreed Order or 
other enforceable document. 

(d) The use of SEP funds must be on a dollar-for-dollar basis 
and shall not be discounted due to the passage of time. Credit from SEP 
funds may be accumulated from year to year, and if a surplus exists in 
any given year, the funds may be used to offset the calculated Failure 
to Attain Fee as needed. 

(e) Funds in a SEP used to offset an administrative penalty 
cannot be used to offset a Failure to Attain Fee obligation. 

(f) The use of a SEP to fulfill a Failure to Attain Fee obligation 
is subject to approval by the executive director. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302060 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: June 12, 2013 
Proposal publication date: November 30, 2012 
For further information, please call: (512) 239-0779 

TITLE 31. NATURAL RESOURCES AND 
CONSERVATION 

PART 2. TEXAS PARKS AND 
WILDLIFE DEPARTMENT 

CHAPTER 57. FISHERIES 
The Texas Parks and Wildlife Commission in a duly noticed 
meeting on March 27, 2013, adopted the repeal of §§57.122, 
57.399 and 57.920; amendments to §§57.111 - 57.114, 57.116 
- 57.119, 57.125, 57.126, 57.131, 57.132, 57.136, 57.251, 
57.253, 57.257, 57.377, 57.378, 57.380 - 57.382, 57.391, 
57.392, 57.394, 57.395, 57.397, 57.691, 57.930 and 57.932; 
and new §§57.122, 57.371 and 57.399, concerning Fisheries. 
Section 57.113 is adopted with changes to the proposed text 
as published in the February 22, 2013, issue of the Texas 
Register (38 TexReg 1091). The repeal of §§57.122, 57.399 
and 57.920; amendments to §§57.111, 57.112, 57.114, 57.116 
- 57.119, 57.125, 57.126, 57.131, 57.132, 57.136, 57.251, 
57.253, 57.257, 57.377, 57.378, 57.380 - 57.382, 57.391, 
57.392, 57.394, 57.395, 57.397, 57.691, 57.930 and 57.932; 
and new §§57.122, 57.371 and 57.399 are adopted without 
changes and will not be republished. 

The repeals, amendments, and new sections are a result of the 
department's review of its regulations under the provisions of 
Government Code, §2001.039, which requires a state agency 
to review each of its regulations no less frequently than every 
four years and to re-adopt, adopt with changes, or repeal each 
rule as a result of the review. 
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The change to §57.113(f) provides the correct scientific names 
of three species of tilapia. 

Subchapter A. Harmful or Potentially Harmful Fish, Shellfish, and 
Aquatic Plants 

The amendment to §57.111, concerning Definitions, updates the 
scientific names of organisms regulated under Subchapter A and 
alters punctuation to make taxonomic references clearer. From 
time to time the scientific community reclassifies an organism 
in light of consensus and/or emerging science. The amendment 
consists solely of changes to reflect the current taxonomic status 
of various organisms. 

The amendment to §57.112, concerning General Rules, com-
bines subsections (b) and (c) into a single subsection for ease 
of reference. 

The amendment to §57.113, concerning Exceptions, deletes the 
language referencing "the permittee's private facilities" in sub-
section (a); alters subsection (b) to add "beheaded" as an ac-
ceptable predicate for the possession of exotic harmful or po-
tentially harmful fish or shellfish without a permit; replaces the 
word "harvested" with the word "taken" in subsection (c); adds 
new subsections (d) and (e) to clarify the conditions under which 
triploid grass carp lawfully may be taken; and alters former sub-
section (l) to clarify the applicability of the provision. The change 
in subsection (a) is for the purpose of eliminating unnecessary 
language. The change to subsection (b) is necessary because 
the intent of the provision is to establish a condition under which 
the inability of an organism to cause harm is a physiological cer-
tainty. The change to subsection (c) is necessary because "take" 
has a specific meaning as defined in Parks and Wildlife Code, 
§1.001, while "harvest" is not defined. New subsections (d) and 
(e) are necessary because the current rule does not address the 
removal of grass carp from private waters or the removal of grass 
carp from public waters following the attainment of the manage-
ment goal of the stocking. The department issues permits for the 
stocking of public and private waters with triploid grass carp to 
control undesirable aquatic vegetation. Triploid grass carp can-
not reproduce, but they can negatively affect ecological systems 
in places where they should not be stocked. Therefore, the cur-
rent rules require that all grass carp removed from stocked areas 
be gutted or beheaded in order to prevent the accidental or in-
tentional introduction to unsuitable environments. The two new 
subsections articulate specific circumstances under which it is 
lawful to possess grass carp without a permit. The amendment 
to current subsection (l) clarifies that the department's conditions 
for the removal and disposal of exotic species are not restricted 
solely to exotic species removed by mechanical harvesting. The 
amendment also alters current subsection (i)(2) to replace a cap-
ital letter with a lowercase letter in order to preserve parallel con-
struction. 

The amendment to §57.114, concerning Health Certification of 
Harmful or Potentially Harmful Exotic Shellfish, inserts hyphens 
into compound phrases in subsections (a), (d)(2), (f)(2), and (g) 
to create grammatically correct adjectival phrases. 

The amendment to §57.116, concerning Exotic Species Trans-
port Invoice, removes a reference to the Exotic Species Program 
Leader in the notification requirements set forth in subsection (b). 
The referenced job title is an artifact and no longer exists. 

The amendment to §57.117, concerning Exotic Species Permit: 
Application Requirements, alters subsection (a)(1)(C) to insert a 
hyphen into a compound phrase to create a grammatically cor-
rect adjectival phrase. 

The amendment to §57.118, concerning Exotic Species Permit 
Issuance, inserts a hyphen into a compound phrase in subsec-
tion (a)(3) to create a grammatically correct adjectival phrase. 

The amendment to §57.119, concerning Exotic Species Permit: 
Requirements for Permits, alters subsection (a) to delete "autho-
rized" as being unnecessary in reference to department person-
nel; alters subsections (c) and (l) to remove references to the 
Exotic Species Program Leader, for the reason set forth in the 
discussion of the amendment to §57.116; and eliminates refer-
ences to "private facility" and "aquaculture" in subsections (h), 
(k), and (l) because the nature of ownership of a facility is im-
material to the provisions governing the release or escape of 
harmful or potentially harmful exotic species and because the 
provisions apply to any facility for which a permit has been is-
sued and not solely to aquaculture facilities. 

The repeal of §57.122 and new §57.122, concerning Permit De-
nial Review, set forth the procedure for an applicant for a permit 
to request a review of a decision of the department to refuse is-
suance of a permit or permit renewal. 

The amendment to §57.125, concerning Triploid Grass Carp 
Permit; Application, Fee, replaces the phrase "authorized em-
ployees" with the phrase "an employee" because an inspection 
cannot be conducted by anyone other than an employee autho-
rized to conduct inspections and is thus redundant. 

The amendment to §57.126, concerning Triploid Grass Carp 
Permit: Terms of Issuance, clarifies that the provisions of sub-
section (a) apply to subsequent stockings of triploid grass carp 
as well as to initial stockings. The amendment also removes 
subsection (a)(6) and (7) and inserts the phrase "and objec-
tives" into subsection (a)(5). The effect of the amendment is to 
consolidate the practical effect of three paragraphs in a single 
paragraph. 

The amendments to §57.131, concerning Exotic Species Inter-
state Transport Permit: Application and Issuance, and §57.132, 
concerning Exotic Species Interstate Transport Permit: Permit-
tee Requirements, eliminate references to Exotic Species Pro-
gram Leader for the reason set forth in the discussion of the 
amendment to §57.116. 

The amendment to §57.136, concerning Special Provi-
sions--Water Spinach, alters subsection (c)(5) to clarify provi-
sions governing the nature of buffer zones surrounding areas 
where water spinach is cultured, handled, packed, processed, 
stored, shipped, or disposed of under a permit issued by the 
department. Under current rule, a buffer area of at least 10 feet 
in width and devoid of all vegetation must be maintained around 
the perimeter of all areas where water spinach is cultured, han-
dled, packed, processed, stored, shipped, or disposed of. The 
department has discovered that there are some permittees for 
whom this provision is problematic given the location of mature 
trees. The department has determined that the provision can be 
modified with no diminution of its effectiveness in preventing the 
accidental release or spread of water spinach. The amendment 
therefore would allow mature woody vegetation within the buffer 
zone and would allow the department to allow less than 10 feet 
of buffer for greenhouses built before 2009, when the current 
rules governing possession and culture of water spinach were 
promulgated. 

Subchapter C. Introduction of Fish, Shellfish and Aquatic Plants 

The amendment to §57.251, concerning Definitions, clarifies the 
definition of "native species" by noting that the current definition 
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includes species native to the Texas Territorial Sea and federal 
waters within the Exclusive Economic Zone. The Texas Territo-
rial Sea is those waters from the coastline to nine nautical miles 
offshore. The Exclusive Economic Zone is the federal waters 
that begin at nine nautical miles from the coastline and extend 
to international waters. 

The amendment to §57.253, concerning Permit Application, al-
ters subsection (f)(3) to update the title of one of the department 
employees who serve on the review panel established by the 
section. 

The amendment to §57.257, concerning Reporting and Record-
keeping, eliminates "acting within the scope of official duties" as 
unnecessary and redundant. 

Subchapter D. Commercially Protected Finfish 

New §57.371, concerning Applicability: Commercially Protected 
Finfish, recapitulates statutory provisions in rule for ease of refer-
ence. The species listed in the new section are classified as pro-
tected fish under Parks and Wildlife Code, §66.020, which also 
makes it unlawful for any person to buy, offer to buy, sell or offer 
to sell, possess for the purpose of sale, transport or ship for the 
purpose of sale, barter, or exchange those species. Additionally, 
the new rule would stipulate that in order to be lawfully imported, 
certain species of protected finfish can only be imported by the 
holder of a finfish import license and must be farm raised and fed 
a prepared feed containing 20% or more of plant protein or grain 
by-products as a primary food source. Parks and Wildlife Code, 
§66.020(b)(3), allows the lawful importation by the holder of a 
Texas finfish import license of bass of the genus Micropterus, 
crappie, flathead catfish, red drum, striped bass, white bass or 
a hybrid of any of these fish, provided they have been "continu-
ously fed a prepared feed as a primary food source." "Prepared 
feed" is defined by Parks and Wildlife Code, §66.001(2), as "a 
pelleted ration, 20 percent or more of which consists of plant pro-
tein or grain by-products." 

Subchapter E. Permits to Sell Nongame Fish Taken from Public 
Fresh Water 

The amendment to §57.377, concerning Definitions, updates ci-
tations of regulations in other parts of the Texas Administrative 
Code that have been redesignated by previous rule action. 

The amendment to §57.378, concerning Applicability: Nongame 
Fishes, updates the scientific names of two species and elimi-
nates a reference to a species that is extremely rare in Texas 
and therefore is not commercially valuable. 

The amendment to §57.380, concerning Permit Application, 
eliminates the requirement that an application for a permit to 
sell nongame fish taken from public fresh water be notarized. 
Notarization is not necessary as a means to certify that infor-
mation is accurate because falsification of a government record 
is an offense under Penal Code, §37.10. Therefore, the current 
requirement is unnecessary. 

The amendment to §57.381, concerning Permit Specifications 
and Requirements, alters the requirements of subsection (a)(2) 
to replace the term "location" with the term "water body" and 
eliminate the term "time." The amendment also deletes current 
subsection (a)(4) regarding the specification of the number of 
nongame fish. The current rule stipulates that the department, 
when issuing a permit to sell nongame fish taken from public 
fresh water, shall specify the "location and time" where the activ-
ity is permitted. The department has determined that it is more 

precise to indicate the water body where activity is permitted, 
rather than the place, and to eliminate the time requirement, be-
cause the department specifies the duration of permit validity and 
is not concerned as to the time of day when activities are con-
ducted under a permit. Also, the department has determined 
that there is no need to specify the number of nongame fish for 
which take and sale is allowed. 

The amendment to §57.382, concerning Harvest and Sales Re-
ports, requires annual harvest and sales reports to be submitted 
to the department on or before the 10th day of January each year. 
Under current rule, annual harvest and sales reports are due by 
the 10th day of December each year. The department has de-
termined that because the permits expire in January, requiring 
the report to be submitted in December results in potentially in-
accurate reporting, since the reports must be submitted before 
the period of validity of the permit expires. 

Subchapter F. Collection of Broodfish from Texas Waters 

The amendments to §57.391, concerning Definitions, and 
§57.392, concerning General Rules, replace the term "sportfish-
ing" with the term "recreational fishing." The department does 
not use the term "sportfishing" in any context other than the 
saltwater sportfishing stamp, which is the name established by 
statute for that tag. In all other contexts, the department utilizes 
the term "recreational" to refer to noncommercial angling. 

The amendment to §57.394, concerning Broodfish Collection; 
Notification, replaces the term "aquaculture coordinator" with the 
phrase "nearest coastal or inland regional fisheries office." The 
department does not employ an aquaculture coordinator and has 
determined that it is more efficient to have permittees notify the 
nearest fisheries office in addition to the nearest law enforcement 
office. 

The amendment to §57.395, concerning Broodfish Permits; 
Fees, Terms of Issuance, eliminates subsection (e)(3), which 
duplicates fee information located in 31 TAC Chapter 53. 

The amendment to §57.397, concerning Broodfish Permit; Re-
vocation, replaces the term "sportfishing" with the term "recre-
ational fishing" for the reason set forth in the discussion of the 
amendments to §57.391 and §57.392. 

The repeal of §57.399 and new §57.399, concerning Permit De-
nial Review, set forth the procedure for an applicant for a permit 
to request a review of a decision of the department to refuse is-
suance of a permit or permit renewal. 

Subchapter H. Fishery Management Plans 

The amendment to §57.691, concerning Fishery Management 
Plans, lists fisheries management plans that were inadvertently 
not included in the section. The amendment is necessary for 
accuracy and ease of reference. 

Subchapter K. Scientific Areas 

The repeal of §57.920, concerning Nine-Mile Hole State Sci-
entific Area, is necessary because the section's effectiveness 
ceased on its own terms on June 30, 2005. 

Subchapter L. Aquatic Vegetation Management 

The amendment to §57.930, concerning Definitions, defines 
"NPDES" as National Pollutant Discharge Elimination System. 
The NPDES Permit Program is administered by the Environ-
mental Protection Agency (EPA) under the Clean Water Act. 
The amendment is self-explanatory. 
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♦ ♦ ♦ 

The amendment to §57.932, concerning State Aquatic Vegeta-
tion Plan, makes changes necessary to allow the department to 
react with greater quickness when infestations of exotic aquatic 
plants are discovered. 

The repeals, amendments, and new sections will function by 
making the department's regulations clearer, more user-friendly, 
and more accurate. 

The department received no comments opposing adoption of the 
proposed rules. 

The department received two comments supporting adoption of 
the proposed rules. 

No groups or associations commented on the proposed rules. 

SUBCHAPTER A. HARMFUL OR 
POTENTIALLY HARMFUL FISH, SHELLFISH, 
AND AQUATIC PLANTS 
31 TAC §§57.111 - 57.114, 57.116 - 57.119, 57.122, 57.125, 
57.126, 57.131, 57.132, 57.136 
The amendments and new rule are adopted under the authority 
of Parks and Wildlife Code, §66.007 and §66.0072, which re-
quire the commission to make rules to carry out those sections. 

§57.113. Exceptions. 
(a) A person who holds a valid Exotic Species Permit issued 

by the department may possess, propagate, sell and transport exotic 
harmful or potentially harmful fish, shellfish and aquatic plants only as 
authorized in the permit provided the harmful or potentially harmful 
exotic species are to be used exclusively: 

(1) as experimental organisms in a department approved 
research program; or 

(2) for exhibit in a public aquarium approved for display of 
harmful or potentially harmful exotic fish, shellfish and aquatic plants. 

(b) A person may possess exotic harmful or potentially harm-
ful fish or shellfish, exclusive of grass carp, without a permit, if the fish 
or shellfish have been gutted or beheaded, or in the case of oysters, if 
the oysters have been shucked or otherwise removed from their shells. 

(c) A person may possess grass carp taken from public waters 
that have not been permitted for triploid grass carp, without a permit, 
if the grass carp have been gutted or beheaded. 

(d) The holder of a valid triploid grass carp permit for private 
waters may possess grass carp taken from those waters if the grass carp 
have been gutted or beheaded. 

(e) A person may possess grass carp taken from public waters 
that have been permitted for triploid grass carp, without a permit, if the 
department has determined that the stocking of grass carp has achieved 
the management objectives and the permit is no longer in effect. Any 
grass carp possessed must be gutted or beheaded. 

(f) A person who holds a valid exotic species permit issued 
by the department may possess, propagate, transport or sell, triploid 
grass carp, bighead carp, blue tilapia (Oreochromis aureus), Mozam-
bique tilapia (O. mossambicus), Nile tilapia (O. niloticus), or hybrids 
between the three tilapia species, unless otherwise provided by condi-
tions of the permit or these rules. 

(g) An aquaculturist who holds a valid exotic species permit 
issued by the department may possess, propagate, transport, or sell Pa-
cific white shrimp (Litopenaeus vannamei) provided the exotic shell-
fish meet disease free certification requirements listed in §57.114 of this 

title (relating to Health Certification of Harmful or Potentially Harmful 
Exotic Shellfish) and as provided by conditions of the permit and these 
rules. 

(h) An operator of a wastewater treatment facility in posses-
sion of a valid exotic species permit issued by the department may pos-
sess and transport permitted exotic species to their facility only for the 
purpose of wastewater treatment. 

(i) A person may possess Mozambique tilapia in a private pond 
or private facility subject to compliance with §57.116(d) of this title 
(relating to Exotic Species Transport Invoice). 

(j) The holder of a valid triploid grass carp permit issued by the 
department may possess triploid grass carp as provided by conditions 
of the permit and these rules. 

(k) A licensed retail or wholesale fish dealer is not required to 
have an exotic species permit to purchase or possess: 

(1) live individuals of triploid grass carp, bighead carp, 
blue tilapia, Mozambique tilapia, Nile tilapia or hybrids of those 
species held in the place of business, unless the retail or wholesale 
fish dealer propagates one or more of these species. However, such a 
dealer may sell or deliver these species to another person only if the 
fish have been gutted or beheaded; or 

(2) live Pacific white shrimp held in the place of business if 
the place of business is not located within the exclusion zone described 
in §57.111 of this title (relating to Definitions). However, such a dealer 
may only sell or deliver this species to another person if the shrimp are 
dead and packaged on ice or frozen. 

(l) The department is authorized to stock triploid grass carp 
into public waters in situations where the department has determined 
that there is a legitimate need, and when stocking will not affect threat-
ened or endangered species, coastal wetlands, or specific management 
objectives for other important species. 

(m) An aquaculturist who holds a valid exotic species per-
mit issued by the department may possess, propagate, transport and 
sell Pacific blue shrimp (Litopenaeus stylirostris) provided the exotic 
shellfish are cultured under quarantine conditions in private facilities 
located outside the harmful or potentially harmful exotic species ex-
clusion zone, and meet disease free certification requirements listed in 
§57.114 of this title and as provided by conditions of the permit and 
these rules. 

(n) A person operating a mechanical plant harvester or who 
otherwise physically removes prohibited plants from a public water 
body in accordance with the provisions of a valid exotic species permit 
issued by the department may remove and dispose of prohibited plant 
species from public or private waters only by means authorized in the 
permit. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302066 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Effective date: June 12, 2013 
Proposal publication date: February 22, 2013 
For further information, please call: (512) 389-4775 
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♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

31 TAC §57.122 
The repeal is adopted under the authority of Parks and Wildlife 
Code, §66.007 and §66.0072, which require the commission to 
make rules to carry out those sections. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302068 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Effective date: June 12, 2013 
Proposal publication date: February 22, 2013 
For further information, please call: (512) 389-4775 

SUBCHAPTER C. INTRODUCTION OF FISH, 
SHELLFISH AND AQUATIC PLANTS 
31 TAC §§57.251, 57.253, 57.257 
The amendments are adopted under Parks and Wildlife Code, 
§66.015, which requires the department to establish rules and 
regulations governing the issuance of permits under that section. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302069 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Effective date: June 12, 2013 
Proposal publication date: February 22, 2013 
For further information, please call: (512) 389-4775 

SUBCHAPTER D. COMMERCIALLY 
PROTECTED FINFISH 
31 TAC §57.371 
The new section is adopted under Parks and Wildlife Code, 
§66.020, which authorizes the commission to regulate the 
possession and importation of protected finfish. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302070 

Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Effective date: June 12, 2013 
Proposal publication date: February 22, 2013 
For further information, please call: (512) 389-4775 

SUBCHAPTER E. PERMITS TO SELL 
NONGAME FISH TAKEN FROM PUBLIC 
FRESH WATER 
31 TAC §§57.377, 57.378, 57.380 - 57.382 
The amendments are adopted under Parks and Wildlife, 
§67.004, which requires the commission by regulation to 
establish any limits on the taking, possession, propagation, 
transportation, importation, exportation, sale, or offering for sale 
of nongame fish or wildlife that the department considers nec-
essary to manage the species, and §67.0041, which authorizes 
the department to issue permits for the taking, possession, 
propagation, transportation, sale, importation, or exportation of 
a nongame species of fish or wildlife if necessary to properly 
manage that species. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302067 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Effective date: June 12, 2013 
Proposal publication date: February 22, 2013 
For further information, please call: (512) 389-4775 

SUBCHAPTER F. COLLECTION OF 
BROODFISH FROM TEXAS WATERS 
31 TAC §§57.391, 57.392, 57.394, 57.395, 57.397, 57.399 
The amendments and new section are adopted under Parks and 
Wildlife Code, §43.552, which requires the commission to pre-
scribe by rule the requirements and conditions for issuance of 
a permit authorized under Parks and Wildlife Code, Chapter 43, 
Subchapter P. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302071 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Effective date: June 12, 2013 
Proposal publication date: February 22, 2013 
For further information, please call: (512) 389-4775 
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♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

31 TAC §57.399 
The repeal is adopted under Parks and Wildlife Code, §43.552, 
which requires the commission to prescribe by rule the require-
ments and conditions for issuance of a permit authorized under 
Parks and Wildlife Code, Chapter 43, Subchapter P. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302072 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Effective date: June 12, 2013 
Proposal publication date: February 22, 2013 
For further information, please call: (512) 389-4775 

SUBCHAPTER H. FISHERY MANAGEMENT 
PLANS 
31 TAC §57.691 
The amendment is adopted under Parks and Wildlife Code, 
§76.301, which requires a proclamation issued under that 
section to contain findings by the commission that support 
the need for the proclamation; and §77.077, which requires a 
proclamation issued under that section to contain findings by 
the commission that support the need for the proclamation. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302073 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Effective date: June 12, 2013 
Proposal publication date: February 22, 2013 
For further information, please call: (512) 389-4775 

SUBCHAPTER K. SCIENTIFIC AREAS 
31 TAC §57.920 
The repeal is adopted under Parks and Wildlife Code, Chapter 
13, Subchapter B, which authorizes the commission to adopt 
rules governing activities in state scientific areas; and Parks and 
Wildlife Code, §81.501 and §81.502, which authorize the com-
mission to create state scientific areas. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 

TRD-201302074 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Effective date: June 12, 2013 
Proposal publication date: February 22, 2013 
For further information, please call: (512) 389-4775 

♦ ♦ ♦ 

SUBCHAPTER L. AQUATIC VEGETATION 
MANAGEMENT 
31 TAC §57.930, §57.932 
The amendments are adopted under Parks and Wildlife Code, 
§11.082, which requires the department to develop and by rule 
adopt a state aquatic vegetation management plan following the 
generally accepted principles of integrated pest management. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302075 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Effective date: June 12, 2013 
Proposal publication date: February 22, 2013 
For further information, please call: (512) 389-4775 

CHAPTER 58. OYSTERS, SHRIMP, AND 
FINFISH 
The Texas Parks and Wildlife Commission in a duly notice meet-
ing on March 28, 2013, adopted amendments to §§58.10, 58.22, 
58.23, 58.30, 58.40, 58.50, 58.60, 58.160, 58.202, and 58.301, 
concerning Oysters, Shrimp, and Finfish, without changes to the 
proposed text as published in the February 22, 2013, issue of 
the Texas Register (38 TexReg 1114). 

The amendments are a result of the department's review of 
its regulations under the provisions of Government Code, 
§2001.039, which requires a state agency to review each of 
its regulations no less frequently than every four years and to 
re-adopt, adopt with changes, or repeal each rule as a result of 
the review. 

Subchapter A. Statewide Oyster Fishery Proclamation 

The amendment to §58.10, concerning Application, corrects a 
spelling error, which is necessary to maintain accurate rules. 

The amendment to §58.22, concerning Commercial Fishing, 
adds new subsection (c) to repeat the season dates and lawful 
hours for oystering, which are also established under §58.21, 
concerning Taking or Attempting to Take Oysters from Public 
Oyster Beds: General Rules, which is necessary for ease of 
reference. 

The amendment to §58.23, concerning Non-commercial (Recre-
ational) Fishing, adds new subsection (c) to repeat the season 
dates and lawful hours for oystering, which are established under 
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§58.21, concerning Taking or Attempting to Take Oysters from 
Public Oyster Beds: General Rules, which is necessary for ease 
of reference. 

The amendment to §58.30, concerning Private Oyster Leases, 
alters subsection (b)(3) to update the name of the state agency 
program responsible for shellfish sanitation; updates subsection 
(d)(2) to reflect the fact that Parks and Wildlife Code, §76.036, 
allows "other permanent markers" to be used in lieu of buoys for 
purposes of marking the boundaries of a private oyster lease; 
and removes subsection (d)(6)(C) because all fee values are 
contained in §53.15(h)(6). The amendment is necessary to 
maintain accurate rules and to eliminate conflicts and confusion. 

The amendment to §58.40, concerning Oyster Transplant Per-
mits, inserts language in subsection (b)(2) and (3) to clarify that 
the time span established for submitting transplant application is 
to be measured in business days, which is necessary to elimi-
nate ambiguity. 

The amendment to §58.50, concerning Oyster Harvest Permits, 
inserts language in subsection (b)(1) to clarify that the time span 
established for submitting oyster harvest applications is to be 
measured in business days and alters subsection (b)(3) to up-
date the name of a state agency. The amendment is necessary 
to eliminate ambiguity and maintain accurate regulations. 

The amendment to §58.60, concerning Transplant or Harvest 
Permit Cancellation, alters subsection (a)(2) to update the name 
of a state agency. The amendment is necessary to maintain 
accurate regulations. 

Subchapter B. Statewide Shrimp Fishery Proclamation 

The amendment to §58.160, concerning Taking or Attempting 
to Take Shrimp (Shrimping)--General Rules, removes the word 
"of" from subsection (e)(4)(B)(ii)(III) for purposes of grammatical 
correctness. 

Subchapter C. Statewide Crab Fishery Proclamation 

The amendment to §58.202, concerning Definitions, updates 
the scientific names of crab families in paragraph (2) to reflect 
changes in the scientific taxonomy. The amendment is neces-
sary to eliminate ambiguity and maintain accurate regulations. 

Subchapter D. Finfish Fishery Proclamation 

The amendment to §58.301, concerning Delegation of Authority, 
retitles the section to "Finfish License Management Program" to 
make a more intuitive correlation to the contents of the section. 

The amendments will function to provide greater accuracy, clar-
ity, and ease of use for purposes of compliance and enforce-
ment. 

The department received no comments opposing adoption of the 
amendments as proposed. 

The department received two comments supporting adoption of 
the amendments as proposed. 

No groups or associations commented on the proposed amend-
ments. 

SUBCHAPTER A. STATEWIDE OYSTER 
FISHERY PROCLAMATION 
31 TAC §§58.10, 58.22, 58.23, 58.30, 58.40, 58.50, 58.60 

The amendments are adopted under the authority of Parks and 
Wildlife Code, §76.301, which authorizes the commission to reg-
ulate the time, places, conditions, and means and manners of 
taking oysters. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302076 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Effective date: June 12, 2013 
Proposal publication date: February 22, 2013 
For further information, please call: (512) 389-4775 

SUBCHAPTER B. STATEWIDE SHRIMP 
FISHERY PROCLAMATION 
31 TAC §58.160 
The amendment is adopted under the authority of Parks and 
Wildlife Code, §77.007, which authorizes the commission to reg-
ulate the time, places, conditions, and means and manners of 
catching shrimp. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302078 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Effective date: June 12, 2013 
Proposal publication date: February 22, 2013 
For further information, please call: (512) 389-4775 

SUBCHAPTER C. STATEWIDE CRAB 
FISHERY PROCLAMATION 
31 TAC §58.202 
The amendment is adopted under the authority of Parks and 
Wildlife Code, §78.006, which authorizes the commission to reg-
ulate the time, places, conditions, and means and manners of 
taking clams. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302077 
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Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Effective date: June 12, 2013 
Proposal publication date: February 22, 2013 
For further information, please call: (512) 389-4775 

SUBCHAPTER D. FINFISH FISHERY 
PROCLAMATION 
31 TAC §58.301 
The amendment is adopted under the authority of Parks and 
Wildlife Code, §47.071, which requires department to implement 
a finfish license management program. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302079 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Effective date: June 12, 2013 
Proposal publication date: February 22, 2013 
For further information, please call: (512) 389-4775 

CHAPTER 65. WILDLIFE 
The Texas Parks and Wildlife Commission in a duly noticed 
meeting on March 28, 2013, adopted amendments to §§65.107, 
65.131, and 65.375, concerning Wildlife, without changes to the 
proposed text as published in the February 22, 2013, issue of 
the Texas Register (38 TexReg 1121). 

The amendments are a result of the department's review of 
its regulations under the provisions of Government Code, 
§2001.039, which requires a state agency to review each of 
its regulations no less frequently than every four years and to 
re-adopt, adopt with changes, or repeal each rule as a result of 
the review. 

Subchapter C. Permits for Trapping, Transporting, and Trans-
planting Game Animals and Game Birds 

The amendment to §65.107, concerning Permit Application and 
Processing, alters subsection (b)(3)(A) to update the title of an 
agency manager. 

Subchapter D. Deer Management Permit (DMP) 

The amendment to §65.131, concerning Deer Management Per-
mit (DMP), alters subsection (d)(3)(A) to update the title of an 
agency manager. 

Subchapter Q. Statewide Fur-bearing Animal Proclamation 

The amendment to §65.375, concerning Open Seasons; Means 
and Methods, removes the phrase "conibear-style" and replace 
it with the phrase "body-gripping." The term "conibear" is trade-
marked and must be replaced with a generic descriptor. 

The amendments will function by providing accurate titles for 
agency managers and generic references for trapping gear. 

The department received no comments opposing adoption of the 
amendments as proposed. 

The department received two comments supporting adoption of 
the amendments as proposed. 

No groups or associations commented on the proposed amend-
ments. 

SUBCHAPTER C. PERMITS FOR TRAPPING, 
TRANSPORTING, AND TRANSPLANTING 
GAME ANIMALS AND GAME BIRDS 
31 TAC §65.107 
The amendment is adopted under the authority of Parks and 
Wildlife Code, §43.061(g), which requires the commission to 
adopt rules for the content of wildlife stocking plans; certifi-
cation of wildlife trappers; and the trapping, transporting, and 
transplanting of game animals and game birds under Parks and 
Wildlife Code, Chapter 43, Subchapter E. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302080 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Effective date: June 12, 2013 
Proposal publication date: February 22, 2013 
For further information, please call: (512) 389-4775 

♦ ♦ ♦ 

SUBCHAPTER D. DEER MANAGEMENT 
PERMIT (DMP) 
31 TAC §65.131 
The amendment is adopted under the authority of Parks and 
Wildlife Code, §43.603, which stipulates that a permit issued un-
der Parks and Wildlife Code, Chapter 43, Subchapter R, is sub-
ject to conditions established by the commission. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302081 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Effective date: June 12, 2013 
Proposal publication date: February 22, 2013 
For further information, please call: (512) 389-4775 
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SUBCHAPTER Q. STATEWIDE FUR-
BEARING ANIMAL PROCLAMATION 
31 TAC §65.375 
The amendment is adopted under the authority of Parks and 
Wildlife Code, §71.002, which authorizes the commission to pro-
vide for the means, methods, and manner that are, and places in 
which it is, lawful to take or possess fur-bearing animals, pelts, 
or carcasses. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302082 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Effective date: June 12, 2013 
Proposal publication date: February 22, 2013 
For further information, please call: (512) 389-4775 

TITLE 34. PUBLIC FINANCE 

PART 3. TEACHER RETIREMENT 
SYSTEM OF TEXAS 

CHAPTER 25. MEMBERSHIP CREDIT 
SUBCHAPTER A. SERVICE ELIGIBLE FOR 
MEMBERSHIP 
34 TAC §25.1, §25.6 
The Board of Trustees (board) of the Teacher Retirement System 
of Texas (TRS) adopts amendments to §25.1, relating to full-time 
service, and §25.6, relating to part-time or temporary employ-
ment. The board adopts the amended sections without changes 
to the proposed text as published in the March 15, 2013, issue 
of the Texas Register (38 TexReg 1844). The text of the rules 
will not be republished. 

The amended rules are adopted with an expedited effective date 
of June 3, 2013. Texas Government Code §2001.036 provides 
that a rule takes effective 20 days after the date on which it is 
filed in the Office of the Secretary of State, except as specified 
in §2001.036(a)(2), which provides that if a state agency finds 
that an expedited effective date is necessary because of immi-
nent peril to the public health, safety, or welfare. TRS finds that 
an expedited effective date is needed for the recently adopted 
amendments to ensure the public institutions of higher educa-
tion, particularly junior colleges, have consistent standards for 
determining TRS membership eligibility well enough in advance 
of the start of the 2013 fall semester to adequately staff their 
courses. Because of the complexity of those standards and their 
imminent effect on public higher education, additional clarifying 
amendments to §25.1 may be needed immediately. As a result, 
TRS needs the most recently adopted amendments to become 
effective sooner than 20 days from their filing date so any ad-
ditional changes may be considered and adopted as soon as 
possible. Delaying the effective date of the amended rule would 

create uncertainty and inconsistencies by public colleges and 
universities in hiring adequate staff for the fall. 

Amended §25.1 establishes the same ratio for converting 
semester hours or course credits to clock hours used for the 
purpose of determining the number of hours worked by a retiree 
employed by a higher education institution under the one-half 
time exception in §31.14 of this title (relating to one-half time 
employment): a minimum of two clock hours for each clock hour 
of instruction or time in the classroom or lab. This conversion ra-
tio reflects the instructional time as well as preparation, grading, 
and other time typically associated with one hour of instruction. 
The amended section also clarifies that if the employer uses 
a higher ratio for converting preparation time for each hour in 
the classroom or lab, the employer's standard will be used to 
determine the number of clock hours scheduled for work. The 
amended section also clarifies that employment in an institution 
of higher education is "regular" employment if it is expected to 
continue more than one full semester in the same school year or 
if it continues for more than one full semester in a school year. 
Providing the same conversion ratio for membership eligibility 
and employment after retirement reduces confusion, eases 
communication, and improves consistent administration of the 
standard. 

Amended §25.6 incorporates the current administrative interpre-
tation of temporary employment for purposes of determining eli-
gibility for membership in TRS for employees of higher education 
institutions. The amended section, which specifically defines 
temporary employment for higher education faculty, furthers the 
consistent application of the eligibility requirements and simpli-
fies communication regarding the standard for temporary em-
ployment. 

No public comments regarding the proposed amendments were 
received. 

Statutory Authority. The amendments are adopted under Texas 
Government Code §825.102, which authorizes the board to 
adopt rules for the administration of the funds of the retirement 
system. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 22, 2013. 
TRD-201302042 
Brian K. Guthrie 
Executive Director 
Teacher Retirement System of Texas 
Effective date: June 3, 2013 
Proposal publication date: March 15, 2013 
For further information, please call: (512) 542-6438 

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 

PART 13. TEXAS COMMISSION ON 
FIRE PROTECTION 

CHAPTER 425. FIRE SERVICE INSTRUCTORS 
37 TAC §§425.1, 425.3, 425.5, 425.7, 425.11 
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The Texas Commission on Fire Protection (the commission) 
adopts amendments to Chapter 425, Fire Service Instructors, 
§425.1, concerning Minimum Standards for Fire Service In-
structor Certification; §425.3, concerning Minimum Standards 
for Fire Service Instructor I Certification; §425.5, concerning 
Minimum Standards for Fire Service Instructor II Certification; 
§425.7, concerning Minimum Standards for Fire Service Instruc-
tor III Certification; and §425.11, concerning International Fire 
Service Accreditation Congress Seal. The amendments are 
adopted without changes to the proposed text as published in 
the February 22, 2013, issue of the Texas Register (38 TexReg 
1125) and will not be republished. 

The amendments are adopted to remove language requiring the 
completion of a field examiner course as a prerequisite to be-
come certified as a Fire Service Instructor I; and to make gram-
matical corrections. 

The adopted amendments will provide clear and concise rules 
regarding the requirements to obtain certification as a Fire Ser-
vice Instructor I. 

No comments were received from the public regarding the adop-
tion of the amendments. 

The amendments are adopted under Texas Government Code, 
Chapter 419, §419.008, which provides the commission the au-
thority to adopt rules for the administration of its powers and du-
ties; and §419.028, which provides the commission the authority 
to certify persons as qualified fire protection personnel instruc-
tors. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302050 
Tim Rutland 
Interim Executive Director 
Texas Commission on Fire Protection 
Effective date: June 12, 2013 
Proposal publication date: February 22, 2013 
For further information, please call: (512) 936-3813 

CHAPTER 435. FIRE FIGHTER SAFETY 
37 TAC §§435.1, 435.3, 435.7, 435.11, 435.19, 435.25 
The Texas Commission on Fire Protection (the commission) 
adopts amendments to Chapter 435, Fire Fighter Safety, 
§435.1, concerning Protective Clothing; §435.3, concerning 
Self-Contained Breathing Apparatus; §435.7, concerning Fire 
Department Staffing Studies; §435.11, concerning Incident 
Management System (IMS); §435.19, concerning Enforcement 
of Commission Rules; and §435.25, concerning Courage to be 
Safe So Everyone Goes Home Program. The amendments are 
adopted without changes to the proposed text as published in 
the February 22, 2013, issue of the Texas Register (38 TexReg 
1127) and will not be republished. 

The amendments are adopted to remove obsolete language and 
make other grammatical changes. 

The adopted amendments will provide clear and concise rules 
regarding Fire Fighter Safety. 

No comments were received from the public regarding the pro-
posed amendments. 

The amendments are adopted under Texas Government Code, 
Chapter 419, §419.008, which provides the commission the au-
thority to adopt rules for the administration of its powers and du-
ties; and §419.047, which provides the commission the authority 
to enforce minimum standards for protective clothing, self-con-
tained breathing apparatus, and fire protection personnel oper-
ating at emergency incidents. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2013. 
TRD-201302051 
Tim Rutland 
Interim Executive Director 
Texas Commission on Fire Protection 
Effective date: June 12, 2013 
Proposal publication date: February 22, 2013 
For further information, please call: (512) 936-3813 
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Texas Department of Insurance 
Proposed Action on Rules 
EXEMPT FILING NOTIFICATION UNDER TEXAS INSURANCE 
CODE CHAPTER 5, SUBCHAPTER L, ARTICLE 5.96 

Liberty Mutual Insurance and its group affiliates filed Petition No. 
W-0413-01 on April 5, 2013, with the Texas Department of Insurance. 
The petition requests that the commissioner amend the Texas Basic 
Manual of Rules, Classifications and Experience Rating Plan for 
Workers' Compensation and Employers' Liability Insurance to allow 
insurance carriers to file and use modeled rating factors to calculate 
their premiums. The petition specifies proposed amendments to Rule 
III E (Policy Preparation), Rule VII B (Premium Discount), and 
Appendix A (Procedures), and the addition of Rule VI M (Modeled 
Rating Factor) to the Basic Manual. Liberty requests that the proposed 
amendments be effective 30 days after notice of their adoption is 
published in the Texas Register. 

Article 5.96 and §§2053.001(2-a), 2053.001(4) and 2053.002(a) of the 
Texas Insurance Code authorize Liberty to file this petition and the 
commissioner to take the requested action. Article 5.96(a) authorizes 
TDI to prescribe, promulgate, adopt, approve, amend or repeal stan-
dard and uniform manual rules, rating plans, classifications plans, sta-
tistical plans, and policy and endorsement forms for various lines of 
insurance, including workers' compensation insurance. Article 5.96(b) 
allows any interested person to initiate proceedings with respect to any 
matter specified in section (a) by filing a written petition with the chief 
clerk. 

Section 2053.001(2-a) defines "premium" as the amount charged for a 
workers' compensation insurance policy, including any endorsements, 
after the application of individual risk variations based on loss or ex-
pense considerations. 

Section 2053.001(4) defines "rate" as the cost of workers' compensa-
tion insurance per exposure unit, whether expressed as a single number 
or as a prospective loss cost, adjusted to account for the treatment of 
expenses, profit, and individual insurance company variation in loss 
experience, before applying individual risk variations based on loss or 
expense considerations. As defined, "rate" does not include a minimum 
premium. 

Section 2053.002(a) states that in setting rates, an insurance company 
shall consider (1) past and prospective loss cost experience; (2) op-
eration expenses; (3) investment income; (4) a reasonable margin for 
profit and contingencies; (5) the effect on premiums of individual risk 

variations based on loss or expense considerations; and (6) any other 
relevant factor. 

The proposed amendments to Rule III E add a modeled rating factor 
(MRF) to the calculation of the total estimated policy cost of a work-
ers' compensation policy. The MRF applies to the estimated modified 
premium to produce the estimated modified/modeled rating premium. 
The proposed amendments also renumber the steps in calculating the 
total estimated policy cost. 

The proposed amendment to Rule VII B amends the definition of stan-
dard premium to include modeled rating. The proposed amendment to 
Appendix A amends the list of items on the information page of the 
policy to include the MRF, if applicable, and re-letters the items in the 
list. 

The proposed amendments add section M (Modeled Rating Factor) to 
Rule VI. The MRF is an optional factor that insurance carriers can file 
with TDI and apply when calculating workers' compensation premium. 
Insurers may use predictive modeling to determine the MRF, and the 
factor can include tier rating and other similar terms. The MRF takes 
into consideration individual risk characteristics and loss experience of 
an insured. 

Under the proposed amendments to Rule III E, an insurer will apply its 
MRF to the policy in a multiplicative manner, and must not apply or use 
the MRF in a way that duplicates other rating factors, such as schedule 
and experience rating factors. Once determined, the MRF will apply 
during the entire policy period. Insurance carriers will be required to 
evaluate each policy's characteristics and experience at each renewal 
to determine the MRF for the renewal policy. 

The proposed amendments require insurance carriers to make a filing 
with TDI under Texas Administrative Code Title 28, Part 1, Chapter 5, 
Subchapter M (Filing Requirements) before using an MRF. The filing 
must include the MRFs; the characteristics, variables or criteria used 
to determine the MRFs; actuarial support for the MRFs; and other sup-
porting documentation. 

The proposed amendments in the petition are necessary for insurance 
carriers to use MRFs in calculating workers' compensation rates or pre-
miums. The proposed filing requirement is necessary to promote trans-
parency and accountability in the use of MRFs. 

Including an MRF in premium calculations allows an insurance carrier 
to tailor premiums more precisely to each insured. MRFs enable an 
insurance carrier to include an insured's specific risk characteristics and 
loss experience when calculating premium for that insured. With a 
more precise risk calculation, the insurance carrier can come closer to 
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charging the appropriate premium for the risk each insured actually 
presents. 

Interested parties may review copies of the petition and exhibits on 
the TDI website at www.tdi.texas.gov/rules/2013/exrules.html or in the 
Office of the Chief Clerk of the Texas Department of Insurance, 333 
Guadalupe Street, Austin, Texas 78701. For further information or to 
request copies of the petition and exhibits, please contact the Office of 
the Chief Clerk by email at ChiefClerk@tdi.texas.gov or by phone at 
(512) 463-6327 (Reference No. W-0413-01). 

The commissioner may approve these amendments without a hearing. 
If you wish to comment on the petition and exhibits, or to request a hear-
ing, please submit two copies of your comments or your request to TDI 
within 15 days after the publication of this notice. Send one copy to the 
Office of the Chief Clerk, Texas Department of Insurance, Mail Code 
113-2A, P.O. Box 149104, Austin, Texas 78714-9104. Send the other 

copy to Nancy Moore, Director, Workers' Compensation Classification 
and Premium Calculation Office, Texas Department of Insurance, P.O. 
Box 149104, Mail Code 105-2A, Austin, Texas 78714-9104. 

TDI publishes this notification under Article 5.96 of the Texas Insur-
ance Code, which exempts action taken under this article from the re-
quirements of the Administrative Procedure Act (Government Code, 
Title 10, Chapter 2001). 
TRD-201302155 
Sara Waitt 
General Counsel 
Texas Department of Insurance 
Filed: May 24, 2013 
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Adopted Rule Reviews 
Texas Education Agency 
Title 19, Part 2 

The Texas Education Agency (TEA) adopts the review of 19 TAC 
Chapter 101, Assessment, Subchapter AA, Commissioner's Rules 
Concerning the Participation of English Language Learners in State 
Assessments; Subchapter BB, Commissioner's Rules Concerning 
Grade Advancement and Accelerated Instruction; Subchapter CC, 
Commissioner's Rules Concerning Implementation of the Academic 
Content Areas Testing Program; Subchapter DD, Commissioner's 
Rules Concerning Alternative Exit-Level Assessments; Subchapter 
EE, Commissioner's Rules Concerning the Statewide Testing Calendar 
and UIL Participation; and Subchapter FF, Commissioner's Rules 
Concerning Diagnostic Assessment, pursuant to the Texas Govern-
ment Code, §2001.039. The TEA proposed the review of 19 TAC 
Chapter 101, Subchapters AA-FF, in the February 22, 2013, issue of 
the Texas Register (38 TexReg 1223). 

Relating to the review of 19 TAC Chapter 101, Subchapters AA-EE, the 
TEA finds that the reasons for adopting Subchapters AA-EE continue 
to exist and readopts the rules. The TEA received comments related to 
the review of Subchapters AA and CC. Following is a summary of the 
public comments received and the corresponding responses. 

Subchapter AA 

Comment: An educator from Nocona Independent School District 
(ISD) questioned why newcomers to the United States are required to 
be administered state-developed assessment instruments as they are 
unprepared for the state assessments when they first arrive in Texas. 
The educator stated that students arriving from Mexico are at least a 
full year behind in most subjects but that the educational gap is most 
pronounced in reading. In addition, an educator from Splendora ISD 
commented that newly arriving students to the country should have 
more than a one-year exemption from testing to allow students to learn 
both the content and the language of the assessments. The educator 
also stated that if a student is ever classified as an English language 
learner (ELL), the student should always be considered an ELL for 
purposes of accountability. 

Agency Response: The agency disagrees and provides the following 
clarification. Currently, recently arrived ELL students are adminis-
tered linguistically accommodated tests because they are required to be 
assessed to meet federal adequate yearly progress (AYP) regulations. 
Also, knowing how ELLs perform on the State of Texas Assessments of 
Academic Readiness (STAAR®) assessments, even ELLs who are new 
to the United States and appear to know very little English, provides 
baseline data from which to set progress targets and monitor growth. 

The ability to analyze student performance data is an important vehicle 
for improving instruction and closing the achievement gap for ELLs, 
and it is a basic principle of both state and federal accountability that 
assessment is central to identifying needs of various student popula-
tions and driving educational change. 

In addition, Texas law does not provide for exceptions to the end-of-
course (EOC) test requirements to receive a Texas diploma. With this in 
mind, the pros and cons of postponement policies were discussed with 
educator groups in planning for STAAR®, but the advice of educators 
was that postponing EOC testing requirements would be disadvanta-
geous because the students would be required to take tests over the 
content of courses in which they were no longer enrolled. The agency 
is aware that students who know very little English or enter the United 
States late in their educational careers face difficulties and that the EOC 
requirements present additional challenges. The special provisions un-
der §101.1007 reduce the amount of retesting in English I and II for 
eligible students. Additional instructional supports and interventions 
may be necessary to address the needs of these students. 

Regarding the comment about ELL classification, accountability pro-
visions are outside the scope of this rule review. 

Comment: An educator from Azle ISD commented that the Texas Eng-
lish Language Proficiency Assessment System (TELPAS) is redundant 
since the majority of ELLs are taking a STAAR® assessment. Further, 
the commenter stated that the TELPAS data are not useful because they 
are subjective. 

Agency Response: The required administration of TELPAS is outside 
the scope of this rule review. TELPAS is required by both state and 
federal law. Most educators use TELPAS data to help determine the 
learning of the English language by a student. This is the intent of the 
TELPAS program as the assessment is designed specifically to aid ed-
ucators in gauging the learning of speaking, reading, and writing Eng-
lish. Though there may be some overlap with the state's reading/Eng-
lish language arts STAAR® assessments, the two assessment programs 
are unique. 

Subchapter CC 

Comment: The Texas Council of Administrators of Special Education, 
Inc., commented that §101.3013(a) should be clarified to state that for 
students receiving special education services, the admission, review, 
and dismissal (ARD) committee determines the student's testing ac-
commodations that are not already allowed for all students. 

Agency Response: The agency disagrees. Accommodations provided 
during classroom instruction and testing may differ from accommo-
dations allowed for use on statewide assessments. For classroom in-
struction, educators develop and implement unique and individualized 
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instructional strategies to meet the educational needs of each student. 
However, the statewide assessment is a standardized tool for measur-
ing every student's learning in a reliable, valid, secure, and standard-
ized manner. Certain accommodations used in the classroom would 
invalidate the content being assessed or compromise the security and 
integrity of the statewide assessment. For this reason, not all accom-
modations suitable for instruction are allowed during the statewide as-
sessments. Further, all accommodations used for an assessment admin-
istration prescribed by the ARD committee must be documented to en-
sure the consistent delivery of accommodations over time and whether, 
as a student progresses, the accommodations are necessary from year 
to year. 

Comment: An individual commented that social studies testing should 
not be eliminated. 

Agency Response: This is outside the scope of this rule review. As-
sessment requirements are determined by the Texas Legislature. 

Other Comments 

Comment: An educator from Nocona ISD commented that the require-
ment for a student receiving special education services to be admin-
istered a grade-level assessment is unreasonable and that the student 
should be tested at his or her functional level as determined by the stu-
dent's ARD committee. 

Agency Response: The comment is outside the scope of this rule re-
view. The state's previous allowance for a student's ARD committee 
to determine a special education student's standard on an assessment 
is not allowed under current federal education law. A student's ARD 
committee may determine whether a student must meet the standard as 
determined by the state as part of his or her individualized education 
program, but not what the standard will be. 

Comment: The Texas Charter Schools Association commented that the 
state's accountability system should be flexible enough to accommo-
date a wide range of school types, including dropout recovery schools, 
residential facilities and juvenile detention centers, college preparatory 
schools, and specialized mission schools. 

Agency Response: Issues of accountability are outside the scope of this 
rule review. 

At a later date, the TEA plans to propose amendments to 19 TAC Chap-
ter 101, Subchapters BB and CC, to update cross-references that have 
changed as a result of recent revisions to State Board of Education rules 
relating to student assessment. 

Relating to the review of 19 TAC Chapter 101, Subchapter FF, the 
TEA finds that the reasons for adopting Subchapter FF continue to exist 
and readopts the rule. The TEA received no comments related to the 
review of Subchapter FF. At a later date, the TEA plans to propose an 
amendment to §101.6001, Texas Middle School Diagnostic Reading 
Assessment, to update references to the state reading assessment. 

This concludes the review of 19 TAC Chapter 101. 
TRD-201302199 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Filed: May 29, 2013 

38 TexReg 3658 June 7, 2013 Texas Register 



TABLES AND GRAPHICS June 7, 2013 38 TexReg 3659 



38 TexReg 3660 June 7, 2013 Texas Register 



TABLES AND GRAPHICS June 7, 2013 38 TexReg 3661 



38 TexReg 3662 June 7, 2013 Texas Register 



TABLES AND GRAPHICS June 7, 2013 38 TexReg 3663 



38 TexReg 3664 June 7, 2013 Texas Register 



TABLES AND GRAPHICS June 7, 2013 38 TexReg 3665 



38 TexReg 3666 June 7, 2013 Texas Register 



TABLES AND GRAPHICS June 7, 2013 38 TexReg 3667 



38 TexReg 3668 June 7, 2013 Texas Register 



TABLES AND GRAPHICS June 7, 2013 38 TexReg 3669 



38 TexReg 3670 June 7, 2013 Texas Register 



TABLES AND GRAPHICS June 7, 2013 38 TexReg 3671 



38 TexReg 3672 June 7, 2013 Texas Register 



TABLES AND GRAPHICS June 7, 2013 38 TexReg 3673 



38 TexReg 3674 June 7, 2013 Texas Register 



TABLES AND GRAPHICS June 7, 2013 38 TexReg 3675 



38 TexReg 3676 June 7, 2013 Texas Register 



TABLES AND GRAPHICS June 7, 2013 38 TexReg 3677 



♦ ♦ ♦ 

Texas Department of Agriculture 
Request for Applications: 2013 County Hog Abatement 
Matching Grant Program 

Statement of Purpose. The Texas Department of Agriculture (TDA) 
is administering the 2013 County Hog Abatement Matching Program 
(CHAMP). CHAMP is designed to encourage counties across the State 
of Texas to create partnerships with other counties, local governments, 
businesses, landowners, and associations to reduce the feral hog popu-
lation and the damage caused by these animals in Texas. 

Eligibility. To be eligible for an award under the CHAMP, the applicant 
must be a Texas county (County). In addition, the County must partner 
with at least one other Texas county, and may partner with other local 
governments, private or nonprofit businesses, landowners, ranchers, or 
entities that have an interest in feral hog abatement. 

Funding Parameters. Selected applicants (Grantee) will receive 
project funding on a cost reimbursement basis. Funds will not be 
advanced to grantees. Grantees must have the financial capability 
to pay all costs up-front. Applicants may request up to $30,000 in 
funding. This does not include the required Applicant Matching 
Funds. Projects are required to meet a 1:1 match minimum. For every 
dollar requested, the applicant must show at least an equal amount in 
Applicant Matching Funds. Budgets, including match level, will be 
reviewed in the competitive evaluation process. 

Application Requirements. Application and information can be 
downloaded from the Grants Office section under the "Grants and 
Services" tab at www.TexasAgriculture.gov. 

Deadline for Submission of Responses. The complete application 
packet, including the proposal, must be received by Monday, July 1, 
2013. It is the applicant's responsibility to submit all materials neces-
sary for evaluation early enough to ensure timely delivery. 

Contact Information. Complete proposal narrative and application 
with signature must be submitted to: 

Physical Address: Ms. Mindy Fryer, Grants Specialist, Texas De-
partment of Agriculture, 1700 North Congress Avenue, Austin, Texas 
78701. 

Mailing Address: Ms. Mindy Fryer, Grants Specialist, Texas Depart-
ment of Agriculture, P.O. Box 12847, Austin, Texas 78711. 

Electronic Versions: Fax: (888) 223-9048, Email: Grants@TexasAgri-
culture.gov. 

For questions regarding submission of the application, or grant pro-
gram requirements, please contact Mindy Fryer, Grants Specialist, at 
(512) 463-6908 or by email at Grants@TexasAgriculture.gov. 
TRD-201302180 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Filed: May 28, 2013 

Request for Proposals: 2012 - 2013 Urban Schools Agriculture 
Grant Program 

Statement of Purpose. Pursuant to the Texas Agriculture Code, 
§§48.001 - 48.005, and Texas Administrative Code, Title 4, Part 1, 
Chapter 1, §§1.800 - 1.804, the Texas Department of Agriculture 
(TDA) hereby requests proposals for agricultural projects designed to 
foster an understanding and awareness of agriculture in elementary and 
middle school students, to be conducted during the period of October 
1, 2013 through September 30, 2014, from certain Texas urban school 
districts or nonprofit organizations that partner with these schools. 

Agriculture is defined as the science, art, or practice of cultivating the 
soil, producing crops, raising livestock, and in varying degrees the 
preparation and marketing of the resulting products. TDA encourages 
schools to consider partnerships with agricultural organizations such as 
a local Master Gardener program, 4-H, or FFA clubs. Projects funded 
must be dedicated to education and/or awareness of agriculture in ele-
mentary and middle school students in certain urban school districts in 
Texas and should be designed to improve students' understanding and 
appreciation of agriculture. 

Projected Timeline of Events: 

Application Availability: May 2013 

Application Deadline: August 20, 2013 

Anticipated Start Date of Project: October 1, 2013 

End Date of Project: September 30, 2014 

Eligibility. Submitted proposals must benefit a Texas public elemen-
tary or middle school from an urban school district with an enrollment 
of at least 49,000 students. 

A nonprofit organization may also submit a proposal with the support 
of an eligible Texas public or middle school where the project will be 
administered. 

Eligible school districts according to Texas Education Agency's (TEA) 
October 2012 records: 

Aldine Independent School District; Arlington Independent School 
District; Austin Independent School District; Brownsville Independent 
School District; Conroe Independent School District; Cypress-Fair-
banks Independent School District; Dallas Independent School 
District; El Paso Independent School District; Fort Bend Independent 
School District; Fort Worth Independent School District; Garland 
Independent School District; Houston Independent School District; 
Katy Independent School District; Lewisville Independent School 
District; North East Independent School District; Northside Indepen-
dent School District; Pasadena Independent School District; Plano 
Independent School District; and San Antonio Independent School 
District. 

If your school district is not listed above, and you feel it meets the min-
imum student enrollment of 49,000, you may attach a TEA verification 
of enrollment to your application. 

Funding Parameters. Awards are subject to the availability of funds. 
If funds are not appropriated or collected for this purpose, applicants 
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will be informed accordingly. Grantees must have the financial capa-
bility to pay all costs up-front. 

School districts and nonprofit organizations are limited to a maximum 
grant award of $10,000, with no single campus receiving more than 
$2,500. 

Application Requirements. 

Form Requirements. To be considered, applications must be complete 
and include all of the requested information. Application and informa-
tion can be downloaded from the TDA website, Grants Office section 
under the "Grants and Services" tab at www.TexasAgriculture.gov. 

Submitting the Proposal. LATE APPLICATIONS WILL NOT BE 
ACCEPTED. Only materials actually received by TDA by 5:00 p.m. 
will be reviewed as part of the proposal. Applicant will not be allowed 
to supplement the proposal after the application deadline. 

One complete application packet, including the proposal narrative and 
signed application, must be received by TDA before close of business 
(5:00 p.m. CST) on Tuesday, August 20, 2013. It is the applicant's 
responsibility to ensure the timely delivery of all required materials. 

Submission instruction are located in the full RFP on TDA's website. 

For questions regarding submission of the application, or grant pro-
gram requirements, please contact Mindy Fryer, Grants Specialist, at 
(512) 463-6908 or by email at Grants@TexasAgriculture.gov. 
TRD-201302179 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Filed: May 28, 2013 

Capital Area Rural Transportation System 
Request for Proposals 
The CARTS District, a rural/urban transit district serving a nine-county 
region surrounding Austin, Texas, including the San Marcos urbanized 
area, requests proposals from qualified firms for planning services for 
its San Marcos UZA that will enable CARTS and the City of San Mar-
cos to guide the development of transit services locally over the next 
five years. 

Request for Proposal documents will be available on June 12, 2013, 
and can be obtained by qualified vendors by sending a request to 
RFP@RideCARTS.com. A pre-proposal conference will be held June 
21, 2013, at CARTS Headquarters, 2010 E. 6th Street, Austin, Texas 
78702. 

Proposals must be submitted on or before 2:00 p.m., CDT, July 16, 
2013, to be considered. 
TRD-201302177 
Michelle Maronde 
Assistant General Manager, Finance 
Capital Area Rural Transportation System 
Filed: May 28, 2013 

Comptroller of Public Accounts 
Notice of Request for Proposals 
Pursuant to Chapter 2155, §2155.001; Chapter 403, §403.011; and 
Chapter 2156, §2156.121 of the Texas Government Code; and Chap-
ter 54, Subchapters F, G, H, and I of the Texas Education Code, the 

Comptroller of Public Accounts ("Comptroller") on behalf of the Texas 
Prepaid Higher Education Tuition Board ("Board") announces its Re-
quest for Proposals No. 206j ("RFP") from qualified firms to provide 
529 plan services for the State of Texas' qualified tuition plans includ-
ing (i) the Texas Tuition Promise Fund®, (ii) the Texas College Sav-
ings Plan®, and (iii) the LoneStar Plan® (the aforementioned plans are 
known collectively as the "Plans"). If approved by the Board, the suc-
cessful respondent(s), if any, will be expected to begin performance of 
the contract by implementing the transition process on or after October 
1, 2013 with transfer of all services to be completed on or after Febru-
ary 1, 2014. 

Contact: The RFP will be available electronically on the Electronic 
State Business Daily ("ESBD") at: http://esbd.cpa.state.tx.us on Fri-
day, June 7, 2013, after 10:00 a.m., CT. Parties interested in a hard copy 
of the RFP should contact Jennifer W. Sloan, Assistant General Coun-
sel, Contracts, Texas Comptroller of Public Accounts, 111 E. 17th St., 
Room 201, Austin, Texas 78774 ("Issuing Office"), telephone number: 
(512) 305-8673. 

Questions: All written inquiries and questions must be received at the 
above-referenced address no later than 2:00 p.m., CT on Friday, June 
21, 2013. Questions received after this time and date will not be con-
sidered. Prospective respondents are encouraged to fax or e-mail ques-
tions to (512) 463-3669 or contracts@cpa.state.tx.us to ensure timely 
receipt. On or about Wednesday, June 26, 2013, Comptroller expects 
to post responses to questions as an addendum to the ESBD notice of 
the issuance of the RFP. 

Closing Date: Proposals must be delivered to the Issuing Office no 
later than 2:00 p.m., CT, on Friday, July 12, 2013. Proposals received 
in the Issuing Office after this time and date will not be considered. 
Respondents shall be solely responsible for ensuring the timely receipt 
of Proposals in the Issuing Office. 

Evaluation Criteria: Proposals will be evaluated under the evaluation 
criteria outlined in the RFP. The Board makes the final decision on 
award(s). The Board and Comptroller each reserve the right to accept 
or reject any or all Proposals submitted. The Board and Comptroller 
are not obligated to execute a contract on the basis of this notice or the 
distribution of any RFP. The Board and Comptroller shall not pay for 
any costs incurred by any entity in responding to this notice or the RFP. 

The anticipated schedule of events is as follows: Issuance of RFP -
June 7, 2013, after 10:00 a.m., CT; Questions Due - June 21, 2013, 2:00 
p.m., CT; Official Responses to Questions posted - June 26, 2013 or as 
soon thereafter as practical; Proposals Due - July 12, 2013, 2:00 p.m., 
CT; Contract Execution - September 30, 2013, or as soon thereafter as 
practical; and Commencement of Work - on or after October 1, 2013. 
Comptroller reserves the right, in its sole discretion, to change the dates 
listed for the anticipated schedule of events. Any amendment to this 
solicitation will be posted on the ESBD as an RFP Addendum. It is the 
responsibility of interested parties to periodically check the ESBD for 
updates to the RFP prior to submitting a Response. 
TRD-201302192 
Jennifer W. Sloan 
Assistant General Counsel, Contracts 
Comptroller of Public Accounts 
Filed: May 29, 2013 

Office of Consumer Credit Commissioner 
Notice of Rate Ceilings 
The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in 
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§§303.003, 303.005, 303.008, 303.009, 304.003, and 346.111, Texas 
Finance Code. 

The weekly ceiling as prescribed by §303.003 and §303.009 
for the period of 05/27/13 - 06/02/13 is 18% for Con-
sumer1/Agricultural/Commercial2 credit through $250,000. 

The weekly ceiling as prescribed by §303.003 and §303.009 for the 
period of 05/27/13 - 06/02/13 is 18% for Commercial over $250,000. 

The monthly ceiling as prescribed by §303.005 and §303.0093 for the 
period of 06/01/13 - 06/30/13 is 18% for Consumer/Agricultural/Com-
mercial/credit through $250,000. 

The monthly ceiling as prescribed by §303.005 and §303.009 for the 
period of 06/01/13 - 06/30/13 is 18% for Commercial over $250,000. 

The standard quarterly rate as prescribed by §303.008 and §303.009 
for the period of 07/01/13 - 09/30/13 is 18% for Consumer/Agricul-
tural/Commercial/credit through $250,000. 

The standard quarterly rate as prescribed by §303.008 and §303.009 
for the period of 07/01/13 - 09/30/13 is 18% for Commercial over 
$250,000. 

The retail credit card quarterly rate as prescribed by §303.0091 for the 
period of 07/01/13 - 09/30/13 is 18% for Consumer/Agricultural/Com-
mercial/credit through $250,000. 

The lender credit card quarterly rate as prescribed by §346.111, Texas 
Finance Code1 for the period of 07/01/13 - 09/30/13 is 18% for Con-
sumer/Agricultural/Commercial/credit through $250,000. 

The standard annual rate as prescribed by §303.008 and §303.0094 
for the period of 07/01/13 - 09/30/13 is 18% for Consumer/Agricul-
tural/Commercial/credit through $250,000. 

The standard annual rate as prescribed by §303.008 and §303.009 
for the period of 07/01/13 - 09/30/13 is 18% for Commercial over 
$250,000. 

The retail credit card annual rate as prescribed by §303.0091 for the 
period of 07/01/13 - 09/30/13 is 18% for Consumer/Agricultural/Com-
mercial/credit through $250,000. 

The judgment ceiling as prescribed by §304.003 for the period of 
06/01/13 - 06/30/13 is 5.00% for Consumer/Agricultural/Commer-
cial/credit through $250,000. 

The judgment ceiling as prescribed §304.003 for the period of 06/01/13 
- 06/30/13 is 5.00% for Commercial over $250,000. 
1 Credit for personal, family or household use. 
2 Credit for business, commercial, investment or other similar purpose. 
3 For variable rate commercial transactions only. 
4 Only for open-end credit as defined in §301.002(14), Texas Finance 
Code. 
TRD-201302194 
Leslie Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Filed: May 29, 2013 

Employees Retirement System of Texas 
Contract Award Announcement 

This contract award notice is being filed by the Employees Retirement 
System of Texas (ERS) in relation to a contract for actuarial and con-
sultative services. 

The contract was awarded to Gabriel, Roeder, Smith & Company, One 
Towne Square, Suite 800, Southfield, Michigan 48076. 

The cost of the contract is estimated to be $1,299,100 over a three-year 
period. The contract was executed on May 22, 2013 and will continue 
through August 31, 2016, subject to the terms of the contract. 
TRD-201302049 
Paula A. Jones 
General Counsel and Chief Compliance Officer 
Employees Retirement System of Texas 
Filed: May 23, 2013 

Texas Commission on Environmental Quality 
Agreed Orders 
The Texas Commission on Environmental Quality (TCEQ, agency or 
commission) staff is providing an opportunity for written public com-
ment on the listed Agreed Orders (AOs) in accordance with Texas Wa-
ter Code (TWC), §7.075. TWC, §7.075 requires that before the com-
mission may approve the AOs, the commission shall allow the pub-
lic an opportunity to submit written comments on the proposed AOs. 
TWC, §7.075 requires that notice of the proposed orders and the op-
portunity to comment must be published in the Texas Register no later 
than the 30th day before the date on which the public comment period 
closes, which in this case is July 8, 2013. TWC, §7.075 also requires 
that the commission promptly consider any written comments received 
and that the commission may withdraw or withhold approval of an AO 
if a comment discloses facts or considerations that indicate that con-
sent is inappropriate, improper, inadequate or inconsistent with the re-
quirements of the statutes and rules within the commission's jurisdic-
tion or the commission's orders and permits issued in accordance with 
the commission's regulatory authority. Additional notice of changes 
to a proposed AO is not required to be published if those changes are 
made in response to written comments. 

A copy of each proposed AO is available for public inspection at both 
the commission's central office, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-2545 and at the ap-
plicable regional office listed as follows. Written comments about an 
AO should be sent to the enforcement coordinator designated for each 
AO at the commission's central office at P.O. Box 13087, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on July 8, 2013. Writ-
ten comments may also be sent by facsimile machine to the enforce-
ment coordinator at (512) 239-2550. The commission enforcement co-
ordinators are available to discuss the AOs and/or the comment proce-
dure at the listed phone numbers; however, TWC, §7.075 provides that 
comments on the AOs shall be submitted to the commission in writing. 

(1) COMPANY: A & H LUCKY STOP, INCORPORATED dba Tiger 
Mart 6; DOCKET NUMBER: 2012-2625-PST-E; IDENTIFIER: 
RN101781896; LOCATION: Mount Pleasant, Titus County; TYPE 
OF FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), 
by failing to monitor the underground storage tanks for releases at a 
frequency of at least once every month (not to exceed 35 days between 
each monitoring); PENALTY: $5,625; ENFORCEMENT COOR-
DINATOR: Nadia Hameed, (713) 767-3629; REGIONAL OFFICE: 
2916 Teague Drive, Tyler, Texas 75701-3734, (903) 535-5100. 

(2) COMPANY: Ariel Vicente Longoria; DOCKET NUMBER: 2012-
2109-AIR-E; IDENTIFIER: RN106120553; LOCATION: Odessa, Ec-
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tor County; TYPE OF FACILITY: outdoor dry abrasive cleaning and 
surface coating operation; RULE VIOLATED: 30 TAC §116.110(a) 
and Texas Health and Safety Code, §382.0518(a) and §382.085(b), by 
failing to obtain authorization prior to operation; PENALTY: $2,500; 
ENFORCEMENT COORDINATOR: Kimberly Morales, (713) 422-
8938; REGIONAL OFFICE: 9900 West IH-20, Suite 100, Midland, 
Texas 79706, (432) 570-1359. 

(3) COMPANY: BASF Corporation; DOCKET NUMBER: 
2013-0169-AIR-E; IDENTIFIER: RN100218049; LOCATION: 
Freeport, Brazoria County; TYPE OF FACILITY: chemical man-
ufacturing plant; RULE VIOLATED: 30 TAC §116.115(c) and 
§122.143(4), Texas Health and Safety Code (THSC), §382.085(b), 
Federal Operating Permit (FOP) Number O1926, Special Terms and 
Conditions (STC) Number 11, and New Source Review (NSR) Permit 
Number 1733A, Special Conditions (SC) Number 1, by failing to 
comply with the maximum allowable emissions rate for nitrogen ox-
ides for R-170 Catalytic Incinerator, Emission Point Number 11-1-2, 
during a stack test conducted on November 2, 2010; and 30 TAC 
§§116.115(c), 116.116(b)(1) and 122.143(4), THSC, §382.085(b), 
FOP Number O1926, STC Number 11, and NSR Permit Number 
1733A, SC Number 1, by failing to represent sulfur dioxide fugitive 
emissions from the Caprolactam 1 and 2 Units in the NSR Permit 
Number 1733A application; PENALTY: $19,300; ENFORCEMENT 
COORDINATOR: Heather Podlipny, (512) 239-2603; REGIONAL 
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486, 
(713) 767-3500. 

(4) COMPANY: Caliber Texas Properties, L.P.; DOCKET NUMBER: 
2012-2366-PWS-E; IDENTIFIER: RN105978332; LOCATION: 
Beasley, Fort Bend County; TYPE OF FACILITY: public water supply; 
RULE VIOLATED: 30 TAC §290.109(c)(2)(A)(i) and Texas Health 
and Safety Code, §341.033(d), by failing to collect routine distribution 
water samples for coliform analysis; 30 TAC §290.109(c)(3)(A)(ii), 
by failing to collect a set of repeat distribution coliform samples within 
24 hours of being notified of a total coliform-positive sample result for 
a routine distribution sample collected; 30 TAC §290.109(c)(4)(B), by 
failing to collect one raw groundwater source Escherichia coli sample 
from the facility's well within 24 hours of being notified of a distribu-
tion total coliform-positive result; and 30 TAC §290.110(e)(4)(A) and 
(f)(3), by failing to submit a Disinfectant Level Quarterly Operating 
Report to the executive director each quarter by the tenth day of the 
month following the end of each quarter; PENALTY: $2,098; EN-
FORCEMENT COORDINATOR: Katy Schumann, (512) 239-2602; 
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 
77023-1486, (713) 767-3500. 

(5) COMPANY: CII ALLIANCE, INCORPORATED dba Mini 
Express; DOCKET NUMBER: 2013-0181-PWS-E; IDENTIFIER: 
RN101181790; LOCATION: League City, Galveston County; TYPE 
OF FACILITY: public water supply; RULE VIOLATED: 30 TAC 
§290.109(c)(2)(A)(i) and §290.122(c)(2)(B) and Texas Health and 
Safety Code, §341.033(d), by failing to collect routine distribution 
water samples for coliform analysis for the months of April 2012 
and May 2012 and by failing to provide public notice of the failure 
to sample for the months of April 2012 and May 2012; 30 TAC 
§290.109(c)(3)(A)(ii) and §290.122(c)(2)(B), by failing to collect a 
set of repeat distribution coliform samples within 24 hours of being 
notified of a total coliform-positive result for a routine distribution 
coliform sample collected during the months of August 2012 and 
September 2012 and by failing to provide public notification regarding 
the failure to conduct repeat sampling for the month of August 2012; 
30 TAC §290.122(c)(2)(B), by failing to provide public notification 
regarding the failure to conduct triggered groundwater source monitor-
ing during the month of August 2012; and 30 TAC §290.109(c)(2)(F), 
by failing to collect at least five distribution coliform samples the 

month following a total coliform-positive sample result; PENALTY: 
$1,534; ENFORCEMENT COORDINATOR: Lanae Foard, (512) 
239-2554; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Hous-
ton, Texas 77023-1486, (713) 767-3500. 

(6) COMPANY: City of Cameron; DOCKET NUMBER: 2013-
0358-PWS-E; IDENTIFIER: RN101392215; LOCATION: Cameron, 
Milam County; TYPE OF FACILITY: public water supply; RULE 
VIOLATED: 30 TAC §290.109(f)(3) and Texas Health and Safety 
Code (THSC), §341.031(a), by failing to comply with the Maximum 
Contaminant Level (MCL) for total coliform during the month of 
October 2012; and 30 TAC §290.115(f)(1) and THSC, §341.0315(c), 
by failing to comply with the MCL of 0.080 milligrams per liter for 
total trihalomethanes, based on the locational running annual average; 
PENALTY: $1,728; ENFORCEMENT COORDINATOR: Abigail 
Lindsey, (512) 239-2576; REGIONAL OFFICE: 6801 Sanger Avenue, 
Suite 2500, Waco, Texas 76710-7826, (254) 751-0335. 

(7) COMPANY: City of Corrigan; DOCKET NUMBER: 2013-0274-
MWD-E; IDENTIFIER: RN101918464; LOCATION: Corrigan, Polk 
County; TYPE OF FACILITY: wastewater treatment plant; RULE VI-
OLATED: TWC, §26.121(a)(1) and 30 TAC §305.65 and §305.125(2), 
by failing to maintain authorization for the discharge of wastewater 
into or adjacent to any water in the state; PENALTY: $9,300; EN-
FORCEMENT COORDINATOR: Jennifer Graves, (956) 430-6023; 
REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont, Texas 77703-
1892, (409) 898-3838. 

(8) COMPANY: City of Dallas; DOCKET NUMBER: 2013-0022-
PST-E; IDENTIFIER: RN101538742; LOCATION: Dallas, Dallas 
County; TYPE OF FACILITY: refueling station; RULE VIOLATED: 
30 TAC §115.245(2) and Texas Health and Safety Code, §382.085(b), 
by failing to verify proper operation of the Stage II equipment at 
least once every 12 months and the Stage II vapor space manifolding 
and dynamic back pressure at least once every 36 months or upon 
major system replacement or modification, whichever occurs first; 
PENALTY: $3,750; ENFORCEMENT COORDINATOR: Danielle 
Porras, (713) 767-3682; REGIONAL OFFICE: 2309 Gravel Drive, 
Fort Worth, Texas 76118-6951, (817) 588-5800. 

(9) COMPANY: City of Freeport; DOCKET NUMBER: 2013-0269-
PWS-E; IDENTIFIER: RN101252328; LOCATION: Freeport, Brazo-
ria County; TYPE OF FACILITY: public water supply; RULE VIO-
LATED: 30 TAC §290.113(f)(4) and Texas Health and Safety Code, 
§341.0315(c), by failing to comply with the maximum contaminant 
level of 0.080 milligrams per liter for total trihalomethanes, based on 
the running annual average; PENALTY: $351; ENFORCEMENT CO-
ORDINATOR: JR Cao, (512) 239-2543; REGIONAL OFFICE: 5425 
Polk Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500. 

(10) COMPANY: City of Granite Shoals; DOCKET NUMBER: 
2012-1503-PWS-E; IDENTIFIER: RN101262186; LOCATION: 
Granite Shoals, Burnet County; TYPE OF FACILITY: public water 
supply; RULE VIOLATED: 30 TAC §290.121(a) and (b), by failing 
to develop, maintain on hand and make available to the executive 
director upon request an accurate and up-to-date chemical and mi-
crobiological monitoring plan that identifies all sampling locations, 
describes the sampling frequency, and specifies the analytical pro-
cedures and laboratories that the public water system will use to 
comply with the monitoring requirements; 30 TAC §290.46(j), by 
failing to complete a customer service inspection certificate prior 
to providing continuous service to new construction, or after any 
material improvement, correction or addition to the facility; 30 TAC 
§290.46(m)(1)(B), by failing to perform an internal inspection of the 
facility's pressure tank that is equipped with an inspection port every 
five years; 30 TAC §290.46(m), by failing to initiate maintenance 
and housekeeping practices to ensure the good working condition and 
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general appearance of the facility and its equipment; and 30 TAC 
§290.46(s)(1), by failing to calibrate the facility's three well meters 
at least once every three years, and maintain on file and make those 
records available upon request by the executive director; PENALTY: 
$670; ENFORCEMENT COORDINATOR: Katy Schumann, (512) 
239-2602; REGIONAL OFFICE: 12100 Park 35 Circle, Austin, Texas 
78753, (512) 339-2929. 

(11) COMPANY: City of Liberty Hill; DOCKET NUMBER: 
2013-0010-MWD-E; IDENTIFIER: RN104102132; LOCATION: 
Liberty Hill, Williamson County; TYPE OF FACILITY: wastewater 
treatment plant; RULE VIOLATED: TWC, §26.121(a)(1), 30 TAC 
§305.125(1), and Texas Pollutant Discharge Elimination System 
Permit Number WQ0014477001, Interim I and II Effluent Limitations 
and Monitoring Requirements Number 1, by failing to comply with 
permitted effluent limits; PENALTY: $7,500; ENFORCEMENT 
COORDINATOR: Christopher Bost, (512) 239-4575; REGIONAL 
OFFICE: 12100 Park 35 Circle, Austin, Texas 78753, (512) 339-2929. 

(12) COMPANY: David Mears dba Longhorn Country Store; 
DOCKET NUMBER: 2013-0199-PST-E; IDENTIFIER: 
RN101444313; LOCATION: Simms, Bowie County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), 
by failing to monitor the underground storage tanks for releases at 
a frequency of at least once every month (not to exceed 35 days 
between each monitoring); PENALTY: $2,813; ENFORCEMENT 
COORDINATOR: Thomas Greimel, (512) 239-5690; REGIONAL 
OFFICE: 2916 Teague Drive, Tyler, Texas 75701-3734, (903) 
535-5100. 

(13) COMPANY: DENPAK CONVENIENCE STORE, INCORPO-
RATED dba EZ Chek 8; DOCKET NUMBER: 2012-2565-PST-E; 
IDENTIFIER: RN102718632; LOCATION: Denton, Denton County; 
TYPE OF FACILITY: convenience store with retail sales of gaso-
line; RULE VIOLATED: 30 TAC §334.50(b)(1)(A) and TWC, 
§26.3475(c)(1), by failing to monitor the underground storage tanks 
(USTs) for releases at a frequency of at least once every month (not to 
exceed 35 days between each monitoring); and 30 TAC §334.10(b), 
by failing to maintain UST records and making them immediately 
available for inspection upon request by agency personnel; PENALTY: 
$3,751; ENFORCEMENT COORDINATOR: Clinton Sims, (512) 
239-6933; REGIONAL OFFICE: 2309 Gravel Drive, Fort Worth, 
Texas 76118-6951, (817) 588-5800. 

(14) COMPANY: DHARANI ENTERPRISES, INCORPORATED 
dba Rosenberg Shamrock; DOCKET NUMBER: 2013-0171-PST-E; 
IDENTIFIER: RN101748200; LOCATION: Rosenberg, Fort Bend 
County; TYPE OF FACILITY: convenience store with retail sales of 
gasoline; RULE VIOLATED: 30 TAC §334.50(b)(1)(A) and (2) and 
TWC, §26.3475(a) and (c)(1), by failing to monitor the underground 
storage tanks (USTs) for releases at a frequency of at least once every 
month (not to exceed 35 days between each monitoring) and by failing 
to provide release detection for the suction piping associated with 
the USTs; and 30 TAC §334.10(b)(1)(B) and §334.49(e), by failing 
to maintain UST records and making them immediately available for 
inspection upon request by agency personnel; PENALTY: $6,644; EN-
FORCEMENT COORDINATOR: Thomas Greimel, (512) 239-5690; 
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 
77023-1486, (713) 767-3500. 

(15) COMPANY: G.M. Brothers, Incorporated dba Golden Gro-
cery; DOCKET NUMBER: 2012-2568-PST-E; IDENTIFIER: 
RN102220688; LOCATION: Houston, Harris County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), 
by failing to monitor the underground storage tank for releases at a 

frequency of at least once every month (not to exceed 35 days between 
each monitoring); PENALTY: $3,375; ENFORCEMENT COOR-
DINATOR: Amancio R. Gutierrez, (512) 239-3921; REGIONAL 
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486, 
(713) 767-3500. 

(16) COMPANY: Horizon Regional Municipal Utility Dis-
trict; DOCKET NUMBER: 2012-1152-IWD-E; IDENTIFIER: 
RN102336955; LOCATION: El Paso, El Paso County; TYPE OF FA-
CILITY: reverse osmosis water treatment plant; RULE VIOLATED: 
TCEQ Permit Number WQ0004191000, Section IV Conditions of 
Permit and 30 TAC §305.125(1), by failing to maintain permitted an-
nual average flow limitations for total wastewater into the evaporation 
ponds and irrigation fields; TCEQ Permit Number WQ0004191000, 
Part II General Description and Location of Waste Disposal System, 
by failing to have 25 acres of effluent irrigation fields; and TCEQ 
Permit Number WQ0004191000, Operational Requirements Number 
1, and Part V Special Provision B, Evaporation Ponds Number 3, by 
failing to maintain both evaporation ponds to ensure pond structural 
integrity; PENALTY: $6,562; Supplemental Environmental Project 
offset amount of $5,250 applied to Reverse Osmosis Concentrator Im-
provements; ENFORCEMENT COORDINATOR: Cheryl Thompson, 
(817) 588-5886; REGIONAL OFFICE: 401 East Franklin Avenue, 
Suite 560, El Paso, Texas 79901-1206, (915) 834-4949. 

(17) COMPANY: Hyun Dae Lee dba Lakeway Country Store; 
DOCKET NUMBER: 2013-0263-PST-E; IDENTIFIER: 
RN102713005; LOCATION: Texarkana, Bowie County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), by 
failing to monitor the underground storage tanks (USTs) for releases 
at a frequency of at least once every month (not to exceed 35 days 
between each monitoring); and 30 TAC §334.10(b)(1)(B), by failing 
to maintain UST records and making them immediately available for 
inspection upon request by agency personnel; PENALTY: $4,625; 
ENFORCEMENT COORDINATOR: Thomas Greimel, (512) 
239-5690; REGIONAL OFFICE: 2916 Teague Drive, Tyler, Texas 
75701-3734, (903) 535-5100. 

(18) COMPANY: JX Nippon Chemical Texas, Incorporated; DOCKET 
NUMBER: 2013-0136-AIR-E; IDENTIFIER: RN102887270; LO-
CATION: Pasadena, Harris County; TYPE OF FACILITY: chemical 
manufacturing plant; RULE VIOLATED: 30 TAC §122.143(4) and 
§122.145(2)(C), Texas Health and Safety Code, §382.085(b), and Fed-
eral Operating Permit Number O3068, General Terms and Conditions, 
by failing to submit a semi-annual deviation report within 30 days 
after the end of the reporting period; PENALTY: $2,475; ENFORCE-
MENT COORDINATOR: Jessica Schildwachter, (512) 239-2617; 
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 
77023-1486, (713) 767-3500. 

(19) COMPANY: K & K Construction, Incorporated; DOCKET 
NUMBER: 2013-0247-MLM-E; IDENTIFIER: RN105742704; 
LOCATION: Conroe, Montgomery County; TYPE OF FACILITY: 
trench burning site; RULE VIOLATED: 30 TAC §116.110(a) and 
Texas Health and Safety Code, §382.0518(a) and §382.085(b), by 
failing to satisfy the conditions of a Permit by Rule prior to operating 
a source of air contaminants; and 30 TAC §330.15(c), by failing to 
prevent an unauthorized disposal of municipal solid waste; PENALTY: 
$4,188; ENFORCEMENT COORDINATOR: Rajesh Acharya, (512) 
239-0577; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Hous-
ton, Texas 77023-1486, (713) 767-3500. 

(20) COMPANY: LONGHORN RANCH MOTEL, INCORPO-
RATED; DOCKET NUMBER: 2013-0379-PWS-E; IDENTIFIER: 
RN101276442; LOCATION: Brewster County; TYPE OF FACILITY: 
public water supply; RULE VIOLATED: 30 TAC §290.106(e), by 
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failing to provide the results of annual nitrate/nitrite sampling to the 
executive director for the 2010 - 2012 monitoring periods; and 30 
TAC §290.51(a)(6) and TWC, §5.702, by failing to pay all annual 
Public Health Service fees and associated late fees for TCEQ Financial 
Administration Account Number 90220032 for Fiscal Years 2010 -
2013; PENALTY: $200; ENFORCEMENT COORDINATOR: Sam 
Keller, (512) 239-2678; REGIONAL OFFICE: 401 East Franklin 
Avenue, Suite 560, El Paso, Texas 79901-1206, (915) 834-4949. 

(21) COMPANY: MICA CORPORATION; DOCKET NUMBER: 
2012-2675-PST-E; IDENTIFIER: RN101434751; LOCATION: San 
Antonio, Bexar County; TYPE OF FACILITY: fleet refueling; RULE 
VIOLATED: 30 TAC §334.49(a)(1) and TWC, §26.3475(d), by 
failing to provide corrosion protection for the underground storage 
tank (UST) system; 30 TAC §334.50(b)(1)(A) and (2) and TWC, 
§26.3475(a) and (c)(1), by failing to monitor the UST for releases at a 
frequency of at least once every month (not to exceed 35 days between 
each monitoring) and by failing to provide release detection for the 
piping associated with the UST; and 30 TAC §334.10(b), by failing 
to maintain UST records and making them immediately available for 
inspection upon request by agency personnel; PENALTY: $8,882; 
ENFORCEMENT COORDINATOR: Judy Kluge, (817) 588-5825; 
REGIONAL OFFICE: 14250 Judson Road, San Antonio, Texas 
78233-4480, (210) 490-3096. 

(22) COMPANY: Mohammad Tahir Dawood dba E Z 4 U Food 
Mart; DOCKET NUMBER: 2013-0102-PST-E; IDENTIFIER: 
RN102232444; LOCATION: Spring, Harris County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE VI-
OLATED: 30 TAC §334.49(a)(1) and TWC, §26.3475(d), by failing to 
provide corrosion protection for the underground storage tank (UST) 
system; and 30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), 
by failing to monitor the USTs for releases at a frequency of at least 
once every month (not to exceed 35 days between each monitoring); 
PENALTY: $6,375; ENFORCEMENT COORDINATOR: Joel McAl-
ister, (512) 239-2619; REGIONAL OFFICE: 5425 Polk Avenue, Suite 
H, Houston, Texas 77023-1486, (713) 767-3500. 

(23) COMPANY: Richland Dock Works, Incorporated; DOCKET 
NUMBER: 2012-1846-AIR-E; IDENTIFIER: RN106477243; LO-
CATION: Corsicana, Navarro County; TYPE OF FACILITY: rock 
crusher; RULE VIOLATED: 30 TAC §116.110(a) and Texas Health 
and Safety Code, §382.0518(a) and §382.085(b), by failing to obtain 
authorization to construct and operate a rock crusher (Serial Number 
16858); PENALTY: $10,000; ENFORCEMENT COORDINATOR: 
Amancio R. Gutierrez, (512) 239-3921; REGIONAL OFFICE: 2309 
Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 

(24) COMPANY: ROBBINS OSBORN ROAD ISLAND, IN-
CORPORATED dba Road Island Exxon; DOCKET NUMBER: 
2012-2559-PST-E; IDENTIFIER: RN101854917; LOCATION: Tyler, 
Smith County; TYPE OF FACILITY: convenience store with retail 
sales of gasoline; RULE VIOLATED: 30 TAC §334.50(b)(2) and 
TWC, §26.3475(a), by failing to provide release detection for the 
pressurized piping associated with the underground storage tank 
system; PENALTY: $5,755; ENFORCEMENT COORDINATOR: 
John Fennell, (512) 239-2616; REGIONAL OFFICE: 2916 Teague 
Drive, Tyler, Texas 75701-3734, (903) 535-5100. 

(25) COMPANY: Rufi Mahesania dba Coyote Express 2; DOCKET 
NUMBER: 2013-0302-PST-E; IDENTIFIER: RN102368735; LO-
CATION: San Antonio, Bexar County; TYPE OF FACILITY: 
convenience store with retail sales of gasoline; RULE VIOLATED: 
30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), by failing to 
monitor the underground storage tank for releases at a frequency of at 
least once every month (not to exceed 35 days between each monitor-
ing); PENALTY: $3,750; ENFORCEMENT COORDINATOR: David 

Carney, (512) 239-2583; REGIONAL OFFICE: 14250 Judson Road,
San Antonio, Texas 78233-4480, (210) 490-3096. 

(26) COMPANY: SAM RAYBURN WATER, INCORPORATED;
DOCKET NUMBER: 2013-0125-PWS-E; IDENTIFIER:
RN101249787; LOCATION: Pineland, San Augustine County;
TYPE OF FACILITY: public water supply; RULE VIOLATED:
30 TAC §290.110(e)(4)(A) and (f)(3), by failing to timely submit
a Disinfectant Level Quarterly Operating Report to the executive
director each quarter by the tenth day of the month following the end of
each quarter; PENALTY: $400; ENFORCEMENT COORDINATOR:
Abigail Lindsey, (512) 239-2576; REGIONAL OFFICE: 3870 Eastex
Freeway, Beaumont, Texas 77703-1892, (409) 898-3838. 

(27) COMPANY: Shaun Morrow dba Xclusive Automotives;
DOCKET NUMBER: 2013-0387-AIR-E; IDENTIFIER:
RN106578545; LOCATION: Fort Worth, Tarrant County; TYPE
OF FACILITY: automobile dealership; RULE VIOLATED: 30 TAC
§114.20(c)(1) and Texas Health and Safety Code, §382.085(b), by
failing to equip a motor vehicle with either the control systems
or devices that were originally a part of the motor vehicle or
motor vehicle engine, or an alternate control system; PENALTY:
$750; ENFORCEMENT COORDINATOR: Rajesh Acharya, (512)
239-0577; REGIONAL OFFICE: 2309 Gravel Drive, Fort Worth,
Texas 76118-6951, (817) 588-5800. 

(28) COMPANY: Sopeak Khuon dba The Run-In; DOCKET NUM-
BER: 2012-2489-PST-E; IDENTIFIER: RN103163762; LOCATION:
Karnack, Harrison County; TYPE OF FACILITY: convenience
store with retail sales of gasoline; RULE VIOLATED: 30 TAC
§334.50(b)(1)(A) and (2) and TWC, §26.3475(a) and (c)(1), by failing
to monitor the underground storage tank (UST) for releases at a
frequency of at least once every month (not to exceed 35 days between
each monitoring) and by failing to provide release detection for the
pressurized piping associated with the UST system; PENALTY:
$3,881; ENFORCEMENT COORDINATOR: Had Darling, (512)
239-2570; REGIONAL OFFICE: 2916 Teague Drive, Tyler, Texas

 

 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 

75701-3734, (903) 535-5100. 

(29) COMPANY: Vince Britten dba AOK Camper Park; DOCKET 
NUMBER: 2013-0345-PWS-E; IDENTIFIER: RN101895969; LO-
CATION: Amarillo, Potter County; TYPE OF FACILITY: camp with 
an associated public water supply system; RULE VIOLATED: 30 
TAC §290.109(c)(2)(A)(i) and Texas Health and Safety Code (THSC), 
§341.033(d), by failing to collect routine distribution water samples 
for coliform analysis; 30 TAC §290.109(f)(3) and THSC, §341.031(a), 
by failing to comply with the maximum contaminant level for total 
coliform; and 30 TAC §290.109(c)(2)(F) and §290.122(c)(2)(A) and 
(f), by failing to collect at least five distribution coliform samples 
for the month following a total coliform-positive sample result and 
by failing to provide public notification of the failure to collect five 
distribution samples; PENALTY: $1,756; ENFORCEMENT COOR-
DINATOR: Jorge Ibarra, P.E., (817) 588-5890; REGIONAL OFFICE: 
3918 Canyon Drive, Amarillo, Texas 79109-4933, (806) 353-9251. 

(30) COMPANY: ZAHABEE, INCORPORATED dba M S Quick 
Stop; DOCKET NUMBER: 2013-0333-PST-E; IDENTIFIER: 
RN101841443; LOCATION: Seguin, Guadalupe County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.49(a)(1) and TWC, §26.3475(d), by failing 
to provide corrosion protection for the underground storage tank 
system; PENALTY: $3,000; ENFORCEMENT COORDINATOR: 
Jason Fraley, (512) 239-2552; REGIONAL OFFICE: 14250 Judson 
Road, San Antonio, Texas 78233-4480, (210) 490-3096. 
TRD-201302165 

38 TexReg 3684 June 7, 2013 Texas Register 



♦ ♦ ♦ 

♦ ♦ ♦ 

Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: May 28, 2013 

Notice of a Proposed Amendment and Renewal of a General 
Permit Authorizing the Disposal of Wastewater 
The Texas Commission on Environmental Quality (TCEQ) is propos-
ing to reissue General Permit WQG200000 which authorizes the dis-
posal of wastewater by evaporation or beneficial irrigation adjacent to 
water in the state from livestock manure compost operations. This gen-
eral permit does not authorize discharge of wastewater into surface wa-
ters. The proposed general permit applies to the entire state of Texas. 
General permits are authorized by Texas Water Code, §26.040. 

PROPOSED GENERAL PERMIT. The executive director has pre-
pared a draft renewal with amendments of an existing general permit 
that authorizes the disposal of wastewater by evaporation or beneficial 
irrigation adjacent to water in the state from livestock manure compost 
operations. The executive director proposes to require regulated 
facilities to submit a Notice of Intent (NOI) to obtain authorization for 
disposal. 

The TCEQ executive director has reviewed this action for consistency 
with the Texas Coastal Management Program (CMP) goals and policies 
in accordance with the regulations of the General Land Office and has 
determined that the action is consistent with the applicable CMP goals 
and policies. 

A copy of the proposed general permit and fact sheet are available for 
viewing and copying at the TCEQ Office of the Chief Clerk located at 
the TCEQ's Austin office, at 12100 Park 35 Circle, Building F. These 
documents are also available at the TCEQ's 16 regional offices and on 
the TCEQ Web site at http://www.tceq.texas.gov/permitting/wastewa-
ter/general/index.html. 

PUBLIC COMMENT/PUBLIC MEETING. You may submit public 
comments or request a public meeting about this proposed general per-
mit. The purpose of a public meeting is to provide the opportunity to 
submit written or oral comment or to ask questions about the proposed 
general permit. Generally, the TCEQ will hold a public meeting if the 
executive director determines that there is a significant degree of public 
interest in the proposed general permit or if requested by a local legis-
lator. A public meeting is not a contested case hearing. 

Written public comments must be received by the Office of the Chief 
Clerk, MC 105, TCEQ, P.O. Box 13087, Austin, Texas 78711-3087 or 
electronically at www.tceq.texas.gov/about/comments.html within 30 
days from the date this notice is published in the Texas Register. 

APPROVAL PROCESS. After the comment period, the executive di-
rector will consider all the public comments and prepare a written re-
sponse. The response will be filed with the TCEQ Office of the Chief 
Clerk at least ten days before the scheduled commission meeting when 
the commission will consider approval of the general permit. The com-
mission will consider all public comment in making its decision and 
will either adopt the executive director's response or prepare its own 
response. The commission will issue its written response on the gen-
eral permit at the same time the commission issues or denies the gen-
eral permit. A copy of any issued general permit and response to com-
ments will be made available to the public for inspection at the agency's 
Austin and regional offices. A notice of the commissioners' action on 
the proposed general permit and a copy of its response to comments 
will be mailed to each person who made a comment. Also, a notice of 

the commission's action on the proposed general permit and the text of 
its response to comments will be published in the Texas Register. 

MAILING LISTS. In addition to submitting public comments, you may 
ask to be placed on a mailing list to receive future public notices mailed 
by the Office of the Chief Clerk. You may request to be added to: 
1) the mailing list for this specific general permit; 2) the permanent 
mailing list for a specific applicant name and permit number; and/or 
3) the permanent mailing list for a specific county. Clearly specify the 
mailing lists to which you wish to be added and send your request to the 
TCEQ Office of the Chief Clerk at the address previously mentioned. 
Unless you otherwise specify, you will be included only on the mailing 
list for this specific general permit. 

INFORMATION. If you need more information about this general per-
mit or the permitting process, please call the TCEQ Public Education 
Program, Toll Free, at 1-800-687-4040. General information about the 
TCEQ can be found at our Web site at: http://www.tceq.texas.gov. 

Further information may also be obtained by calling Laurie Fleet of the 
TCEQ Water Quality Division at (512) 239-5445. 

Si desea información en español, puede llamar 1-800-687-4040. 
TRD-201302160 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Filed: May 28, 2013 

Notice of Opportunity to Comment on Agreed Orders of 
Administrative Enforcement Actions 
The Texas Commission on Environmental Quality (TCEQ, agency, or 
commission) staff is providing an opportunity for written public com-
ment on the listed Agreed Orders (AOs) in accordance with Texas Wa-
ter Code (TWC), §7.075. TWC, §7.075 requires that before the com-
mission may approve the AOs, the commission shall allow the pub-
lic an opportunity to submit written comments on the proposed AOs. 
TWC, §7.075 requires that notice of the opportunity to comment must 
be published in the Texas Register no later than the 30th day before the 
date on which the public comment period closes, which in this case is 
July 8, 2013. TWC, §7.075 also requires that the commission promptly 
consider any written comments received and that the commission may 
withdraw or withhold approval of an AO if a comment discloses facts 
or considerations that indicate that consent is inappropriate, improper, 
inadequate, or inconsistent with the requirements of the statutes and 
rules within the commission's jurisdiction or the commission's orders 
and permits issued in accordance with the commission's regulatory au-
thority. Additional notice of changes to a proposed AO is not required 
to be published if those changes are made in response to written com-
ments. 

A copy of each proposed AO is available for public inspection at both 
the commission's central office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the appli-
cable regional office listed as follows. Written comments about an AO 
should be sent to the attorney designated for the AO at the commission's 
central office at P.O. Box 13087, MC 175, Austin, Texas 78711-3087 
and must be received by 5:00 p.m. on July 8, 2013. Comments may 
also be sent by facsimile machine to the attorney at (512) 239-3434. 
The designated attorney is available to discuss the AO and/or the com-
ment procedure at the listed phone number; however, TWC, §7.075 
provides that comments on an AO shall be submitted to the commis-
sion in writing. 
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(1) COMPANY: Masood Investments LLC d/b/a Rite Track 25; 
DOCKET NUMBER: 2012-2550-PST-E; TCEQ ID NUMBER: 
RN102282423; LOCATION: 680 West Broad Street, Mineola, Wood 
County; TYPE OF FACILITY: underground storage tank (UST) 
system and convenience store with retail sales of gasoline; RULES 
VIOLATED: TWC, §26.3475(c)(1) and 30 TAC §334.50(b)(1)(A), by 
failing to monitor the USTs for releases at a frequency of at least once 
every month (not to exceed 35 days between each monitoring); and 
TWC, §26.3475(a) and 30 TAC §334.50(b)(2), by failing to provide 
release detection for the pressurized piping associated with the UST 
system; PENALTY: $3,875; STAFF ATTORNEY: David A. Terry, 
Litigation Division, MC 175, (512) 239-0619; REGIONAL OFFICE: 
Tyler Regional Office, 2916 Teague Drive, Tyler, Texas 75701-3734, 
(903) 535-5100. 

(2) COMPANY: METROPLEX LUCKY STAR, LLC d/b/a Texaco 
Food Mart 10; DOCKET NUMBER: 2012-2198-PST-E; TCEQ ID 
NUMBER: RN102276219; LOCATION: 12950 Coit Road, Dallas, 
Dallas County; TYPE OF FACILITY: underground storage tank (UST) 
system and convenience store with retail sales of gasoline; RULES 
VIOLATED: 30 TAC §334.50(b)(2) and TWC, §26.3475(a), by failing 
to provide release detection for the pressurized piping associated with 
the UST system; PENALTY: $3,880; STAFF ATTORNEY: Jacquelyn 
Boutwell, Litigation Division, MC 175, (512) 239-5846; REGIONAL 
OFFICE: Dallas-Fort Worth Regional Office, 2309 Gravel Drive, Fort 
Worth, Texas 76118-6951, (817) 588-5800. 

(3) COMPANY: METROPLEX LUCKY STAR, LLC d/b/a Chevron 
Food Mart 2; DOCKET NUMBER: 2012-1788-PST-E; TCEQ ID 
NUMBER: RN102966603; LOCATION: 14225 Colt Road, Dallas, 
Dallas County; TYPE OF FACILITY: underground storage tank 
(UST) system and convenience store with retail sales of gasoline; 
RULES VIOLATED: TWC, §26.3475(a) and 30 TAC §334.50(b)(2), 
by failing to provide proper release detection for the piping associated 
with the USTs; and 30 TAC §334.10(b), by failing to maintain UST 
records and make them immediately available for inspection upon re-
quest by agency personnel; PENALTY: $7,635; STAFF ATTORNEY: 
Jacquelyn Boutwell, Litigation Division, MC 175, (512) 239-5846; 
REGIONAL OFFICE: Dallas-Fort Worth Regional Office, 2309 
Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 

(4) COMPANY: MOCKINGBIRD SKILLMAN MOBIL, INC. d/b/a 
Mockingbird Mobil; DOCKET NUMBER: 2012-1874-PST-E; TCEQ 
ID NUMBER: RN102765773; LOCATION: 6101 East Mockingbird 
Lane, Dallas, Dallas County; TYPE OF FACILITY: underground 
storage tank (UST) system and convenience store with retail sales 
of gasoline; RULES VIOLATED: 30 TAC §334.8(c)(4)(A)(vii) and 
(5)(B)(ii), by failing to renew a previously issued UST delivery 
certificate by submitting a properly completed UST registration and 
self-certification form at least 30 days before the expiration date; 
TWC, §26.3467(a) and 30 TAC §334.8(c)(5)(A)(i), by failing to make 
available to a common carrier a valid, current TCEQ delivery certifi-
cate before accepting delivery of a regulated substance into the USTs; 
and TWC, §26.3475(c)(1) and 30 TAC §334.50(b)(1)(A), by failing 
to monitor the USTs for releases at a frequency of at least once every 
month (not to exceed 35 days between each monitoring); PENALTY: 
$8,010; STAFF ATTORNEY: Becky Combs, Litigation Division, 
MC 175, (512) 239-6939; REGIONAL OFFICE: Dallas-Fort Worth 
Regional Office, 2309 Gravel Drive, Fort Worth, Texas 76118-6951, 
(817) 588-5800. 

(5) COMPANY: MUQASIR ENTERPRISES, INC. d/b/a KOUNTRY 
GROCERY 2; DOCKET NUMBER: 2012-2365-PST-E; TCEQ ID 
NUMBER: RN103770558; LOCATION: 12790 State Highway 156, 
Coldspring, San Jacinto County; TYPE OF FACILITY: underground 
storage tank (UST) system and convenience store with retail sales of 

gasoline; RULES VIOLATED: TWC, §26.3475(c)(1) and 30 TAC 
§334.50(b)(1)(A), by failing to monitor the USTs for releases at a 
frequency of at least once every month (not to exceed 35 days between 
each monitoring); PENALTY: $3,375; STAFF ATTORNEY: Joel 
Cordero, Litigation Division, MC 175, (512) 239-0672; REGIONAL 
OFFICE: Beaumont Regional Office, 3870 Eastex Freeway, Beau-
mont, Texas 77703-1830, (409) 898-3838. 

(6) COMPANY: Mustafa Nadaf d/b/a Ephriham Mini-Mart; DOCKET 
NUMBER: 2012-1243-PST-E; TCEQ ID NUMBER: RN102646395; 
LOCATION: 2600 Ephriham Avenue, Fort Worth, Tarrant County; 
TYPE OF FACILITY: underground storage tank (UST) system and 
convenience store with retail sales of gasoline; RULES VIOLATED: 
30 TAC §334.8(c)(4)(A)(vii) and (5)(B)(ii), by failing to timely renew 
a previously issued UST delivery certificate by submitting a properly 
completed UST registration and self-certification form at least 30 
days before the expiration date; TWC, §26.3467(a) and 30 TAC 
§334.8(c)(5)(A)(i), by failing to make available to a common carrier a 
valid, current TCEQ delivery certificate before accepting delivery of 
a regulated substance into the UST system; and TWC, §26.3475(c)(1) 
and 30 TAC §334.50(d)(1)(B)(ii), by failing to conduct reconciliation 
of inventory control records at least once a month, in a manner suffi-
ciently accurate to detect a release which equals or exceeds the sum 
of 1.0% of the total substance flow-through for the month plus 130 
gallons; PENALTY: $11,075; STAFF ATTORNEY: Kari L. Gilbreth, 
Litigation Division, MC 175, (512) 239-1320; REGIONAL OFFICE: 
Dallas-Fort Worth Regional Office, 2309 Gravel Drive, Fort Worth, 
Texas 76118-6951, (817) 588-5800. 

(7) COMPANY: RAJU SHORT STOP INC d/b/a Short Stop; DOCKET 
NUMBER: 2012-2385-PST-E; TCEQ ID NUMBER: RN102719770; 
LOCATION: 1918 Fort Worth Drive, Denton, Denton County; TYPE 
OF FACILITY: underground storage tank (UST) system and conve-
nience store with retail sales of gasoline; RULES VIOLATED: TWC, 
§26.3475(c)(1) and 30 TAC §334.50(b)(1)(A), by failing to monitor the 
USTs for releases at a frequency of at least once every month (not to 
exceed 35 days between each monitoring); PENALTY: $3,375; STAFF 
ATTORNEY: David A. Terry, Litigation Division, MC 175, (512) 239-
0619; REGIONAL OFFICE: Dallas-Fort Worth Regional Office, 2309 
Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 

(8) COMPANY: REED OIL CO.; DOCKET NUMBER: 2012-1685-
PST-E; TCEQ ID NUMBER: RN101888410; LOCATION: 615 Main 
Street, Byers, Clay County; TYPE OF FACILITY: underground 
storage tank (UST) system and convenience store with retail sales of 
gasoline; RULES VIOLATED: TWC, §26.3475(c)(1) and 30 TAC 
§335.50(b)(1)(A), by failing to monitor the USTs for releases at a 
frequency of at least once per month (not to exceed 35 days between 
each monitoring); and 30 TAC §334.10(b), by failing to maintain 
the required UST records and make them immediately available for 
inspection upon request by agency personnel; PENALTY: $3,150; 
STAFF ATTORNEY: Jacquelyn Boutwell, Litigation Division, MC 
175, (512) 239-5846; REGIONAL OFFICE: Abilene Regional Of-
fice, 1977 Industrial Boulevard, Abilene, Texas 79602-7833, (325) 
698-9674. 

(9) COMPANY: SNI CORPORATION d/b/a Broadway Food Mart; 
DOCKET NUMBER: 2012-2211-PWS-E; TCEQ ID NUMBER: 
RN101252732; LOCATION: 2682 Highway 71, Columbus, Colorado 
County; TYPE OF FACILITY: public water system; RULES VIO-
LATED: Texas Health and Safety Code (THSC), §341.033(d) and 30 
TAC §290.109(c)(2)(A)(i), by failing to collect a routine distribution 
water sample for coliform analysis for the month of August 2011; 
THSC, §341.033(d) and 30 TAC §290.109(c)(2)(A)(i), by failing to 
collect a routine distribution water sample for coliform analysis for 
the months of September 2011, November 2011 - April 2012, and 
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June 2012 - July 2012; and TWC, §5.702 and 30 TAC §290.51(a)(3), 
by failing to pay annual Public Health Service fees and/or any asso-
ciated late fees for TCEQ Financial Administrative Account Number 
90450065 for Fiscal Year 2012; PENALTY: $3,312; STAFF ATTOR-
NEY: Peipey Tang, Litigation Division, MC 175, (512) 239-0654; 
REGIONAL OFFICE: Houston Regional Office, 5425 Polk Street, 
Suite H, Houston, Texas 77023-1452, (713) 767-3500. 

(10) COMPANY: TIMALSINA BROTHERS ENTERPRISE, INC. 
d/b/a Eastex Truck Stop; DOCKET NUMBER: 2011-2157-PST-E; 
TCEQ ID NUMBER: RN101738870; LOCATION: 6047 Dwyer 
Drive, Humble, Harris County; TYPE OF FACILITY: underground 
storage tank (UST) system and convenience store with retail sales of 
gasoline; RULES VIOLATED: TWC, §26.3475(c)(1) and 30 TAC 
§334.50(d)(1)(B)(ii), by failing to conduct reconciliation of inventory 
control at least once a month, in a manner sufficiently accurate to 
detect a release which equals or exceeds the sum of 1.0% of the 
total substance flow-through for the month plus 130 gallons; TWC, 
§26.3475(c)(1) and 30 TAC §334.50(d)(1)(B)(iii)(I), by failing to 
record inventory volume measurement for regulated substance inputs, 
withdrawals, and the amount still remaining in the tank each operating 
day; TWC, §26.3475(d) and 30 TAC §334.49(a), by failing to provide 
proper corrosion protection for the UST system; 30 TAC §334.74, 
by failing to perform confirmation steps for release of regulated sub-
stances within 30 days of discovery; 30 TAC §334.7(d)(3), by failing 
to notify the agency of any change or additional information regarding 
the USTs within 30 days of the occurrence of the change or addition; 
and 30 TAC §37.815(a) and (b), by failing to demonstrate acceptable 
financial assurance for taking corrective action for compensating third 
parties for bodily injury and property damage caused by accidental 
releases arising from the operation of petroleum USTs; PENALTY: 
$10,961; STAFF ATTORNEY: Rudy Calderon, Litigation Division, 
MC 175, (512) 239-0205; REGIONAL OFFICE: Houston Regional 
Office, 5425 Polk Street, Suite H, Houston, Texas 77023-1452, (713) 
767-3500. 
TRD-201302166 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: May 28, 2013 

Notice of Opportunity to Comment on Default Orders of 
Administrative Enforcement Actions 
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on 
the listed Default Orders (DOs). The commission staff proposes a DO 
when the staff has sent an executive director's preliminary report and 
petition (EDPRP) to an entity outlining the alleged violations; the pro-
posed penalty; the proposed technical requirements necessary to bring 
the entity back into compliance; and the entity fails to request a hear-
ing on the matter within 20 days of its receipt of the EDPRP or requests 
a hearing and fails to participate at the hearing. Similar to the proce-
dure followed with respect to Agreed Orders entered into by the execu-
tive director of the commission, in accordance with Texas Water Code 
(TWC), §7.075 this notice of the proposed order and the opportunity 
to comment is published in the Texas Register no later than the 30th 
day before the date on which the public comment period closes, which 
in this case is July 8, 2013. The commission will consider any writ-
ten comments received and the commission may withdraw or withhold 
approval of a DO if a comment discloses facts or considerations that 
indicate that consent to the proposed DO is inappropriate, improper, 
inadequate, or inconsistent with the requirements of the statutes and 

rules within the commission's jurisdiction, or the commission's orders 
and permits issued in accordance with the commission's regulatory au-
thority. Additional notice of changes to a proposed DO is not required 
to be published if those changes are made in response to written com-
ments. 

A copy of each proposed DO is available for public inspection at both 
the commission's central office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the appli-
cable regional office listed as follows. Written comments about the DO 
should be sent to the attorney designated for the DO at the commission's 
central office at P.O. Box 13087, MC 175, Austin, Texas 78711-3087 
and must be received by 5:00 p.m. on July 8, 2013. Comments may 
also be sent by facsimile machine to the attorney at (512) 239-3434. 
The commission's attorneys are available to discuss the DOs and/or 
the comment procedure at the listed phone numbers; however, §7.075 
provides that comments on the DOs shall be submitted to the commis-
sion in writing. 

(1) COMPANY: ACRES ENTERPRISES, INC. d/b/a Rebels Food 
Market; DOCKET NUMBER: 2012-1455-PST-E; TCEQ ID NUM-
BER: RN101780500; LOCATION: Farm-to-Market Road 105 and 
Murphy Road, Evadale, Jasper County; TYPE OF FACILITY: under-
ground storage tank (UST) system and convenience store with retail 
sales of gasoline; RULES VIOLATED: TWC, §26.3475(d) and 30 
TAC §334.49(a)(1), by failing to provide proper corrosion protection 
for the UST system; 30 TAC §334.10(b)(1)(B), by failing to maintain 
all UST records and make them immediately available for inspection 
upon request by agency personnel; 30 TAC §334.8(c)(4)(A)(vii) 
and (5)(B)(ii), by failing to renew a previously issued UST delivery 
certificate by submitting a properly completed UST registration and 
self-certification form at least 30 days before the expiration date; 
TWC, §26.3467(a) and 30 TAC §334.8(c)(5)(A)(i), by failing to 
make available to a common carrier a valid, current TCEQ delivery 
certificate before accepting delivery of a regulated substance into the 
USTs; 30 TAC §334.8(c)(5)(C), by failing to ensure that a legible 
tag, label, or marking with the UST identification number is perma-
nently applied upon or affixed to either the top of the fill tube or to 
a non-removable point in the immediate area of the fill tube for each 
regulated UST according to the UST registration and self-certification 
form; and 30 TAC §334.75(b) and §334.76, by failing to contain 
and immediately clean up a spill of petroleum substance from a UST 
system; PENALTY: $17,685; STAFF ATTORNEY: Ryan Rutledge, 
Litigation Division, MC 175, (512) 239-0630; REGIONAL OFFICE: 
Beaumont Regional Office, 3870 Eastex Freeway, Beaumont, Texas 
77703-1830, (409) 898-3838. 

(2) COMPANY: Kaur Investments, Inc. d/b/a Baytown Express Travel 
Center; DOCKET NUMBER: 2012-2408-PST-E; TCEQ ID NUM-
BER: RN102223062; LOCATION: 1901 Interstate 10 East, Baytown, 
Harris County; TYPE OF FACILITY: underground storage tank (UST) 
system and convenience store with retail sales of gasoline; RULES VI-
OLATED: TWC, §26.3475(a) and 30 TAC §334.50(b)(2), by failing to 
provide release detection for the pressurized piping associate with the 
UST system; and 30 TAC §334.10(b)(1)(B), by failing to maintain UST 
records and make them immediately available for inspection upon re-
quest by agency personnel; PENALTY: $8,875; STAFF ATTORNEY: 
Ryan Rutledge, Litigation Division, MC 175, (512) 239-0630; RE-
GIONAL OFFICE: Houston Regional Office, 5425 Polk Street, Suite 
H, Houston, Texas 77023-1452, (713) 767-3500. 

(3) COMPANY: K C UTILITIES, INC.; DOCKET NUMBER: 
2012-2088-PWS-E; TCEQ ID NUMBER: RN101243921; LOCA-
TION: the intersection of County Road 144 and County Road 870, 
Brazoria County; TYPE OF FACILITY: public water system; RULES 
VIOLATED: 30 TAC §290.42(m) and TCEQ Agreed Order Docket 
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Number 2010-0905-PWS-E, Ordering Provision Number 2.c.i., by 
failing to ensure the facility is enclosed by an intruder-resistant fence; 
30 TAC §290.46(m), by failing to initiate maintenance and house-
keeping practices to ensure the good working condition and general 
appearance of the facility and its equipment; 30 TAC §290.46(s)(1), 
by failing to calibrate the facility's well meter at least once every 
three years; 30 TAC §290.110(c)(4)(A), by failing to monitor the 
disinfectant residual at representative locations in the distribution 
system at least once every seven days; 30 TAC §290.46(m)(1)(A), 
by failing to inspect the ground storage tank annually; and 30 TAC 
§290.46(m)(1)(B), by failing to inspect the pressure tank annually; 
PENALTY: $2,265; STAFF ATTORNEY: Kari L. Gilbreth, Liti-
gation Division, MC 175, (512) 239-1320; REGIONAL OFFICE: 
Houston Regional Office, 5425 Polk Street, Suite H, Houston, Texas 
77023-1452, (713) 767-3500. 

(4) COMPANY: Tommy Joe Blevins; DOCKET NUMBER: 
2012-2358-MLM-E; TCEQ ID NUMBER: RN106267891; LOCA-
TION: the East side of Davis Road (Calhoun County Appraisal 
District Property ID Number 22868; A0006 East Cantu, Tract 1499), 
Seadrift, Calhoun County; TYPE OF FACILITY: owns property; 
RULES VIOLATED: 30 TAC §111.201 and Texas Health and Safety 
Code, §382.085(b), by failing to comply with the general prohibition 
on outdoor burning; and 30 TAC §330.15(c), by failing to prevent the 
unauthorized disposal of municipal solid waste; PENALTY: $43,759; 
STAFF ATTORNEY: Jennifer Cook, Litigation Division, MC 175, 
(512) 239-1873; REGIONAL OFFICE: Corpus Christi Regional 
Office, NRC Building, Suite 1200, 6300 Ocean Drive, Unit 5839, 
Corpus Christi, Texas 78412-5839, (361) 825-3100. 
TRD-201302167 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: May 28, 2013 

Notice of Opportunity to Comment on Shutdown/Default 
Orders of Administrative Enforcement Actions 
The Texas Commission on Environmental Quality (TCEQ or com-
mission) staff is providing an opportunity for written public comment 
on the listed Shutdown/Default Orders (S/DOs). Texas Water Code 
(TWC), §26.3475 authorizes the commission to order the shutdown of 
any underground storage tank (UST) system found to be noncompliant 
with release detection, spill and overfill prevention, and/or, after De-
cember 22, 1998, cathodic protection regulations of the commission, 
until such time as the owner/operator brings the UST system into com-
pliance with those regulations. The commission proposes a Shutdown 
Order after the owner or operator of a UST facility fails to perform re-
quired corrective actions within 30 days after receiving notice of the 
release detection, spill and overfill prevention, and/or, after December 
22, 1998, cathodic protection violations documented at the facility. The 
commission proposes a Default Order when the staff has sent an ex-
ecutive director's preliminary report and petition (EDPRP) to an entity 
outlining the alleged violations; the proposed penalty; and the proposed 
technical requirements necessary to bring the entity back into compli-
ance; and the entity fails to request a hearing on the matter within 20 
days of its receipt of the EDPRP or requests a hearing and fails to par-
ticipate at the hearing. In accordance with TWC, §7.075, this notice 
of the proposed order and the opportunity to comment is published in 
the Texas Register no later than the 30th day before the date on which 
the public comment period closes, which in this case is July 8, 2013. 
The commission will consider any written comments received and the 
commission may withdraw or withhold approval of an S/DO if a com-

ment discloses facts or considerations that indicate that consent to the 
proposed S/DO is inappropriate, improper, inadequate, or inconsistent 
with the requirements of the statutes and rules within the commission's 
jurisdiction, or the commission's orders and permits issued in accor-
dance with the commission's regulatory authority. Additional notice of 
changes to a proposed S/DO is not required to be published if those 
changes are made in response to written comments. 

Copies of each of the proposed S/DO is available for public inspection 
at both the commission's central office, located at 12100 Park 35 Circle, 
Building A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the 
applicable regional office listed as follows. Written comments about 
the S/DO shall be sent to the attorney designated for the S/DO at the 
commission's central office at P.O. Box 13087, MC 175, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on July 8, 2013.Writ-
ten comments may also be sent by facsimile machine to the attorney 
at (512) 239-3434. The commission attorneys are available to discuss 
the S/DOs and/or the comment procedure at the listed phone numbers; 
however, comments on the S/DOs shall be submitted to the commis-
sion in writing. 

(1) COMPANY: AMMAN & SAARIZ LLC d/b/a Quickers 2; 
DOCKET NUMBER: 2012-2283-PST-E; TCEQ ID NUMBER: 
RN102400579; LOCATION: 2715 West Northwest Loop 323, Tyler, 
Smith County; TYPE OF FACILITY: UST system and convenience 
store with retail sales of gasoline; RULES VIOLATED: TWC, 
§26.3475(c)(1) and 30 TAC §334.50(b)(1)(A), by failing to monitor 
for releases at a frequency of at least once every month (not to exceed 
35 days between each monitoring); and 30 TAC §334.10(b), by failing 
to maintain UST records and make them immediately available for 
inspection upon request by agency personnel; PENALTY: $11,250; 
STAFF ATTORNEY: Jacquelyn Boutwell, Litigation Division, MC 
175, (512) 239-5846; REGIONAL OFFICE: Tyler Regional Office, 
2916 Teague Drive, Tyler, Texas 75701-3734, (903) 535-5100. 

(2) COMPANY: City of Pasadena; DOCKET NUMBER: 2012-1977-
PST-E; TCEQ ID NUMBER: RN100663889; LOCATION: 3124 
Red Bluff Road, Pasadena, Harris County; TYPE OF FACILITY: 
UST system and fleet refueling facility; RULES VIOLATED: TWC, 
§26.3475(c)(1) and 30 TAC §334.50(b)(1)(A), by failing to monitor 
the USTs for releases at a frequency of at least once every month (not 
to exceed 35 days between each monitoring); PENALTY: $4,500; 
STAFF ATTORNEY: Peipey Tang, Litigation Division, MC 175, (512) 
239-0654; REGIONAL OFFICE: Houston Regional Office, 5425 Polk 
Street, Suite H, Houston, Texas 77023-1452, (713) 767-3500. 

(3) COMPANY: Feroz Ali Jivani d/b/a MC Food Store 2; DOCKET 
NUMBER: 2012-2471-PST-E; TCEQ ID NUMBER: RN103101572; 
LOCATION: 9440 Louetta Road, Spring, Harris County; TYPE OF 
FACILITY: UST system and convenience store with retail sales of 
gasoline; RULES VIOLATED: TWC, §26.3475(c)(1) and 30 TAC 
§334.50(b)(1)(A), by failing to monitor the USTs for releases at 
a frequency of at least once every month (not to exceed 35 days 
between each monitoring); PENALTY: $3,750; STAFF ATTORNEY: 
Rebecca M. Combs, Litigation Division, MC 175, (512) 239-6939; 
REGIONAL OFFICE: Houston Regional Office, 5425 Polk Street, 
Suite H, Houston, Texas 77023-1452, (713) 767-3500. 

(4) COMPANY: J S F B USA INC d/b/a Shop N Save and J 
S F B USA INC d/b/a Super Food Mart 35; DOCKET NUM-
BER: 2012-1982-PST-E; TCEQ ID NUMBER: RN103062196 and 
RN101843407; LOCATION: 12805 State Highway 64 East, Tyler, 
Smith County; 1808 West Gentry Parkway, Tyler, Smith County; 
TYPE OF FACILITY: UST systems and convenience stores with retail 
sales of gasoline; RULES VIOLATED: TWC, §26.3475(d) and 30 
TAC §334.49(a)(1), by failing to provide proper corrosion protection 
for the UST system at Shop N Save; TWC, §26.3475(c)(1) and 30 
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TAC §334.50(b)(1)(A), by failing to monitor the USTs at Shop N Save 
for releases at a frequency of at least once every month (not to exceed 
35 days between each monitoring); 30 TAC §334.10(b), by failing to 
maintain UST records at Shop N Save and make them immediately 
available for inspection upon request by agency personnel; TWC, 
§26.3475(c)(1) and 30 TAC §334.50(b)(1)(A), by failing to monitor 
the USTs at Super Food Mart 35 for releases at a frequency of at least 
once every month (not to exceed 35 days between each monitoring); 
30 TAC §334.10(b), by failing to maintain UST records at Super 
Food Mart 35 and make them immediately available for inspection 
upon request by agency personnel; PENALTY: $13,750; STAFF 
ATTORNEY: Mike Fishburn, Litigation Division, MC 175, (512) 
239-0635; REGIONAL OFFICE: Tyler Regional Office, 2916 Teague 
Drive, Tyler, Texas 75701-3734, (903) 535-5100. 

(5) COMPANY: Moutawakil Investments, L.L.C. d/b/a Gateway Plaza 
4; DOCKET NUMBER: 2012-2324-PST-E; TCEQ ID NUMBER: 
RN102346962; LOCATION: 900 West Bow Street, Tyler, Smith 
County; TYPE OF FACILITY: UST system and convenience store 
with retail sales of gasoline; RULES VIOLATED: TWC, §26.3475(a) 
and (c)(1) and 30 TAC §334.50(b)(1)(A) and (2), by failing to monitor 
the USTs for releases at a frequency of at least once every month (not 
to exceed 35 days between each monitoring) and by failing to provide 
release detection for the piping associated with the UST system; 
PENALTY: $3,880; STAFF ATTORNEY: Ryan Rutledge, Litigation 
Division, MC 175, (512) 239-0630; REGIONAL OFFICE: Tyler 
Regional Office, 2916 Teague Drive, Tyler, Texas 75701-3734, (903) 
535-5100. 
TRD-201302168 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: May 28, 2013 

Notice of Public Hearings on Proposed Revisions to 30 TAC 
Chapter 115 and to the State Implementation Plan 
The Texas Commission on Environmental Quality (commission) will 
conduct public hearings to receive testimony regarding proposed revi-
sions to 30 Texas Administrative Code (TAC) Chapter 115, Control of 
Air Pollution from Volatile Organic Compounds, §115.453, and cor-
responding revisions to the state implementation plan (SIP) under the 
requirements of Texas Health and Safety Code, §382.017; Texas Gov-
ernment Code, Chapter 2001, Subchapter B; and 40 Code of Federal 
Regulations, §51.102 of the United States Environmental Protection 
Agency (EPA) concerning SIPs. 

The proposed rulemaking would allow the use of airless and air-as-
sisted airless spray application systems for the coating of miscella-
neous metal parts and products, miscellaneous plastic parts and prod-
ucts, automotive/transportation and business machine plastic parts, and 
motor vehicle materials in the Dallas-Fort Worth and Houston-Galve-
ston-Brazoria 1997 eight-hour ozone nonattainment areas. The pro-
posed rulemaking implements reasonably available control technology 
requirements consistent with the EPA's 2008 Miscellaneous Metal and 
Plastic Parts Coatings Control Techniques Guidelines recommenda-
tions. 

The commission will hold public hearings on this proposal in Austin 
on June 25, 2013 at 10:00 a.m. at the Texas Commission on Environ-
mental Quality, Building E, Room 201S, 12100 Park 35 Circle Drive; 
in Fort Worth on June 27, 2013 at 6:00 p.m. at the Texas Commis-
sion on Environmental Quality Region 4 Office, DFW Public Meeting 
Room, 2309 Gravel Road; and in Houston on July 2, 2013 at 6:00 p.m. 

at the Houston-Galveston Area Council, Conference Room A, 3555 
Timmons Lane. The hearings are structured for the receipt of oral or 
written comments by interested persons. Individuals may present oral 
statements when called upon in order of registration. Open discussion 
will not be permitted during the hearing; however, commission staff 
members will be available to discuss the proposal 30 minutes prior to 
the hearing. 

Persons who have special communication or other accommodation 
needs who are planning to attend the hearings should contact Sandy 
Wong, Office of Legal Services, at (512) 239-1802. Requests should 
be made as far in advance as possible. 

Written comments may be submitted to Michael Parrish, MC 205, 
Office of Legal Services, Texas Commission on Environmental 
Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed 
to (512) 239-4808. Electronic comments may be submitted at: 
http://www5.tceq.texas.gov/rules/ecomments/. File size restric-
tions may apply to comments being submitted via the eComments 
system. All comments should reference Rule Project Number 
2013-012-115-AI. The comment period closes July 8, 2013. Copies 
of the proposed rulemaking can be obtained from the commission's 
Web site at http://www.tceq.texas.gov/nav/rules/propose_adopt.html. 
For further information, please contact Frances Dowiak, Air Quality 
Planning Section, at (512) 239-3931. 
TRD-201302064 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Filed: May 23, 2013 

Notice of Request for Public Comment and Notice of a Public 
Meeting for Thirteen Total Maximum Daily Loads 
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) has made available for public comment thirteen draft Total Max-
imum Daily Loads (TMDLs) for indicator bacteria in the Lower West 
Fork Trinity River Watershed (Segments 0841, 0841B, 0841C, 0841E, 
0841G, 0841H, 0841J, 0841L, 0841M, 0841R, 0841T, and 0841U) of 
the Trinity River Basin in Tarrant and Dallas Counties. The TCEQ will 
conduct a public meeting to receive comments on the draft TMDLs. 
This announcement also constitutes notice that the TMDLs will be-
come part of the State Water Quality Management Plan upon approval 
by the United States Environmental Protection Agency (EPA). 

Texas is required to develop TMDLs for impaired water bodies in-
cluded in the Texas Clean Water Act, §303(d) list of impaired water 
bodies. A TMDL is a detailed water quality assessment that provides 
the scientific foundation to allocate pollutant loads in a certain body of 
water in order to restore and maintain designated uses. 

The TCEQ will conduct a public meeting on the draft TMDLs for in-
dicator bacteria in the Lower West Fork Trinity River (Segments 0841, 
0841B, 0841C, 0841E, 0841G, 0841H, 0841J, 0841L, 0841M, 0841R, 
0841T, and 0841U). The purpose of the public meeting is to provide 
the public an opportunity to comment on the draft TMDLs. The com-
mission requests comment on each of the six major components of the 
TMDLs: problem definition, endpoint identification, source analysis, 
linkage between sources and receiving waters, margin of safety, and 
pollutant loading allocation. After the public comment period, TCEQ 
staff may revise the TMDLs, if appropriate. The final TMDLs will 
then be considered by the commission for adoption. Upon adoption of 
the TMDLs by the commission, the final TMDLs and a response to all 
comments will be made available on the TCEQ Web site referenced be-
low. The TMDLs will then be submitted to EPA Region 6 for approval. 
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Upon approval, the TMDLs will be certified as an update to the State 
of Texas Water Quality Management Plan. 

The public comment meeting will be held on June 19, 2013, at 6:30 
p.m., in William J. Pitstick Executive Board Room at the North 
Central Texas Council of Governments (Centerpoint II building) 
offices at 616 Six Flags Drive, Arlington, Texas 76011. At this meet-
ing individuals have the opportunity to present oral statements when 
called upon in order of registration. There will be no agenda or presen-
tations given, and open discussion will not occur during the meeting. 
However, an agency staff member will be available to discuss the mat-
ter 30 minutes prior to the meeting and will answer questions before 
and after all public comments have been received. 

Written comments should be submitted to Dania Grundmann, TCEQ 
Water Quality Planning Division, MC 203, P.O. Box 13087, Austin, 
Texas 78711-3087 or faxed to (512) 239-1414. Comments may be 
submitted electronically to www5.tceq.texas.gov/rules/ecomments 
by midnight on July 12, 2013, and should reference Thirteen Total 
Maximum Daily Loads for Bacteria in Lower West Fork Trinity River, 
for Segments 0841, 0841B, 0841C, 0841E, 0841G, 0841H, 0841J, 
0841L, 0841M, 0841R, 0841T, and 0841U. For further informa-
tion regarding the draft TMDLs, please contact Dania Grundmann, 
Water Quality Program Division, at (512) 239-3449 or Dania.Grund-
mann@tceq.texas.gov. Copies of the draft TMDL document can be 
obtained via the commission's Web site at: www.tceq.texas.gov/imple-
mentation/water/tmdl/tmdlcalendar.html or by calling (512) 239-6682. 

Persons with disabilities who have special communication or other ac-
commodation needs who are planning to attend the meeting should con-
tact the commission at (512) 239-6682. Requests should be made as 
far in advance as possible. 
TRD-201302161 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Filed: May 28, 2013 

Notice of Water Quality Applications 
The following notices were issued on May 17, 2013 through May 24, 
2013. 

The following require the applicants to publish notice in a newspaper. 
Public comments, requests for public meetings or requests for a con-
tested case hearing may be submitted to the Office of the Chief Clerk, 
Mail Code 105, P.O. Box 13087, Austin, Texas 78711-3087, WITHIN 
30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION OF THE 
NOTICE. 

INFORMATION SECTION 

NERRO SUPPLY LLC which operates the Greens Bayou Fabrication 
Yard wastewater treatment plant, a facility that treats industrial and do-
mestic wastewater for an industrial facility that manufactures steel pipe 
and fabricates offshore exploration and production structures, has ap-
plied for a renewal of Texas Pollutant Discharge Elimination System 
(TPDES) Permit No. WQ0003792000, which authorizes the discharge 
of treated wash water and treated domestic wastewater at a daily av-
erage flow not to exceed 30,000 gallons per day via Outfall 001. The 
facility is located at 13600 Industrial Road, approximately 2.75 miles 
southeast of the intersection of Federal Road and Interstate Highway 
10 in Harris County, Texas 77015. 

WASTE CONTROL SPECIALISTS LLC AND ANDREWS 
COUNTY which operate the Byproduct Material Disposal Facility 

(BMDF), a facility that receives, pretreats and disposes of byprod-
uct material, a type of radioactive waste as defined in 30 TAC 
§336.1105(4) and the Texas Health and Safety Code, §401.003(3)(B) 
(cited as the Texas Radiation Control Act), via a landfill operated under 
the authority of Radioactive Material License No. R05807, has applied 
for a major amendment to TPDES Permit No. WQ0004857000, to 
remove Other Requirement No. 16, which was included in the existing 
permit based on an agreement between Waste Control Specialists 
LLC and Andrews County (WCS) and the State of New Mexico to 
address New Mexico surface water quality standards, and request 
WCS to seek authorization from the New Mexico Environmental 
Department (NMED) to discharge into New Mexico. The current 
permit authorizes the discharge of: previously monitored effluents 
(PMEs; from internal Outfall 103), non-contact industrial stormwater 
and stormwater associated with construction activities at the BMDF 
at a daily average dry weather flow not to exceed 440,000 gallons 
per day via Outfall 005; landfill wastewaters (i.e., landfill leachate, 
gas collection condensate, drained free liquids, laboratory derived 
wastewater, contact industrial stormwater, washwater [from washing 
the surfaces of trucks, equipment, containers and other items that have 
come in direct contact with waste at the BMDF and that have not been 
adequately decontaminated] and personnel decontamination water) 
only from the Byproduct Material Disposal Unit (BMDU), associated 
with the disposal of Fernald waste canisters only in the BMDU, at the 
BMDF at a daily average flow not to exceed 440,000 gallons per day 
via internal Outfall 103; and non-contact industrial stormwater and 
stormwater associated with construction activities at the BMDF on an 
intermittent and flow variable basis via Outfall 004. The facility is 
located at 9998 State Highway 176 West, approximately 1.25 miles 
north of the intersection of State Highway 176 with the Texas and 
New Mexico state line, Andrews County, Texas 79714. 

ENTERPRISE PRODUCTS OPERATING LLC which operates Enter-
prise-Houston Ship Channel Marine Loading Facility, has applied for a 
major amendment to TPDES Permit No. WQ0004976000 to authorize 
the location of Outfall 001 from a discharge via a pipeline in the south-
west corner of the facility directly to the Houston Ship Channel, to a 
discharge via a pipeline to a manmade ditch on the adjacent oil tanking 
property. The current permit authorizes the discharge of wet surface air 
cooler blowdown water at a daily average flow not to exceed 18,000 
gallons per day via Outfall 001. The facility is located approximately 
one mile west of the intersection of Jacintoport Boulevard and Texas 8 
Beltway/Sam Houston Tollway at 15602 Jacintoport Boulevard, Harris 
County, Texas 77015. In accordance with §307.5 and the TCEQ im-
plementation procedures (January 2003) for the Texas Surface Water 
Quality Standards, an antidegradation review of the receiving waters 
was performed. A Tier 1 antidegradation review has preliminarily de-
termined that existing water quality uses will not be impaired by this 
permit action. Numerical and narrative criteria to protect existing uses 
will be maintained. A Tier 2 review is not required since no excep-
tional, high or intermediate aquatic life use water bodies have been 
identified in the discharge route. Existing uses will be maintained and 
protected. The preliminary determination can be reexamined and may 
be modified if new information is received. The TCEQ Executive Di-
rector has reviewed this action for consistency with the Texas Coastal 
Management Program goals and policies in accordance with the regu-
lations of the General Land Office and has determined that the action 
is consistent with the applicable CMP goals and policies. 

CITY OF CHICO has applied for a renewal of TPDES Permit No. 
WQ0010023001 which authorizes the discharge of treated domestic 
wastewater at a daily average flow not to exceed 150,000 gallons per 
day. The facility is located at 237 Private Road 1453, approximately 
0.25 mile south of Farm-to-Market Road 1810 and approximately 1.0 
mile east of the City of Chico in Wise County, Texas 76431. 
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CITY OF GATESVILLE has applied for a renewal of TPDES Permit 
No. WQ0010176003, which authorizes the discharge of treated filter 
backwash effluent from a water treatment plant at a daily average flow 
not to exceed 250,000 gallons per day. The facility is located at 22240 
Owl Creek Road, one mile east of the intersection of Texas Highway 
184 and Bell County Road (Owl Creek Road) being six miles south of 
the intersection of Texas Highways 184 and 36 in Bell County, Texas 
76528. 

CITY OF HOUSTON has applied for a renewal of TPDES Permit No. 
WQ0010495142, which authorizes the discharge of treated domestic 
wastewater at an annual average flow not to exceed 2,000,000 gallons 
per day. The facility is located at 26808 Sorters Road, in Montgomery 
County, Texas 77365. The treated effluent is discharged to an unnamed 
ditch; thence to Evans Gully; thence to the West Fork San Jacinto River 
in Segment No. 1004 of the San Jacinto River Basin. 

CITY OF BEVIL OAKS has applied for a renewal of TPDES Permit 
No. WQ0011551001 which authorizes the discharge of treated domes-
tic wastewater at a daily average flow not to exceed 200,000 gallons per 
day. The facility is located approximately 6.5 miles northwest of the 
intersection of State Highway 105 and U.S. Highway 287, at a point 2.3 
miles north of State Highway 105, in the northeast corner of the town 
of Bevil Oaks, approximately 700 feet south of Pine Island Bayou in 
Jefferson County, Texas 77713. 

NEW CANEY MUNICIPAL UTILITY DISTRICT has applied for a 
renewal of TPDES Permit No. WQ0012274001, which authorizes the 
discharge of treated domestic wastewater at an annual average flow not 
to exceed 2,000,000 gallons per day. The facility is located approxi-
mately 0.4 mile east and 1.6 miles south of the intersection of Caney 
Creek and State Highway 59 in Montgomery County, Texas 77357. 

CITY OF POST has applied for a renewal of TCEQ Permit No. 
WQ0013048001, which authorizes the disposal of treated domestic 
wastewater at a daily average flow not to exceed 790,000 gallons per 
day via surface irrigation of 209.24 acres of non-public access pasture 
land. This permit will not authorize a discharge of pollutants into 
waters in the State. The wastewater treatment facility and disposal 
site are located 1/2 mile east of the plant entrance which is located 
approximately 1,200 feet south of the intersection of South Avenue F 
and East 5th Street, and the irrigation site is located approximately 1/3 
mile east of Pond 3 in Garza County, Texas 79356. 

RIVIERA WATER CONTROL AND IMPROVEMENT DIS-
TRICT has applied for a major amendment to TPDES Permit No. 
WQ0013374002 to authorize a new outfall location and discharge 
route. The current permit authorizes the discharge of treated domestic 
wastewater at a daily average flow not to exceed 60,000 gallons per 
day. The facility is located at 400 West Live Oak Avenue, Riviera, 
approximately 200 feet southwest of the intersection of West Live Oak 
and South First Street in the southwest corner of Riviera in Kleberg 
County, Texas 78379. The TCEQ Executive Director has reviewed this 
action for consistency with the Texas Coastal Management Program 
goals and policies in accordance with the regulations of the General 
Land Office and has determined that the action is consistent with the 
applicable CMP goals and policies. 

MPR INVESTMENTS, LLC has applied for a renewal of TPDES Per-
mit No. WQ0013376001, which authorizes the discharge of treated do-
mestic wastewater at a daily average flow not to exceed 19,500 gallons 
per day. The facility is located at 248 East Bethesda Road, approxi-
mately one-half mile east of the Bethesda Road overpass on Interstate 
Highway 35, approximately 5 miles southeast of the City of Burleson 
in Johnson County, Texas 76028. 

BRAZORIA COUNTY MUNICIPAL UTILITY DISTRICT NO 31 
publicly owned treatment works, has applied for a renewal of TPDES 

Permit No. WQ0014546001, which authorizes the discharge of treated 
domestic wastewater at a daily average flow not to exceed 240,000 gal-
lons per day in the Interim I Phase, not to exceed 480,000 gallons per 
day in the Interim II Phase, and not to exceed 900,000 gallons per day 
in the Final Phase. The facility is located at 2401 County Road 57, ap-
proximately 5,000 feet west of State Highway 288, approximately 750 
feet north of County Road 57, in Rosharon, Brazoria County, Texas 
77583. 

HARRIS COUNTY MUNICIPAL UTILITY DISTRICT NO 432 has 
applied for a renewal of TPDES Permit No. WQ0014589001, which 
authorizes the discharge of treated domestic wastewater at a daily aver-
age flow not to exceed 800,000 gallons per day. The facility is located 
at 3414 1/2 Porter Road, approximately 2,200 feet north of Morton 
Road and approximately 300 feet east of Porter Road in Harris County, 
Texas 77493. 

HARRIS COUNTY MUNICIPAL UTILITY DISTRICT 480 has ap-
plied for a renewal of TPDES Permit No. WQ0014606001, which au-
thorizes the discharge of treated domestic wastewater at a daily average 
flow not to exceed 240,000 gallons per day. The facility is located at 
23203 Pine Trace Bend Drive, approximately 3,550 feet northeast of 
the intersection of Farm-to-Market Road 2920 and Stuebner Airline 
Road in Harris County, Texas 77375. 
TRD-201302190 
Bridget C. Bohac 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: May 29, 2013 

Notice of Water Rights Applications 
Notice issued May 28, 2013. 

APPLICATION NO. 21-3207A, Bexar-Medina-Atascosa Counties 
Water Control and Improvement District No. 1, 226 Highway 132, 
Natalia, Texas 78059, seeks an amendment to Certificate of Adjudi-
cation No. 21-3207 to increase the capacity of an existing authorized 
dam and reservoir (Chacon Reservoir) located on Chacon Creek, 
Nueces River Basin in Medina County, Texas. More information on 
the application and how to participate in the permitting process is 
given below. 

The application was received on December 7, 2011. Additional infor-
mation and fees were received on March 6, 7, and April 19, 2012. The 
application was declared administratively complete and filed with the 
Office of the Chief Clerk on April 25, 2012. 

The Executive Director has completed the technical review of the ap-
plication and prepared a draft amendment. The draft amendment, if 
granted, would contain time limitations for the modification of the dam. 
The application, technical memoranda and Executive Director's draft 
amendment are available for viewing and copying at the Office of the 
Chief Clerk, 12100 Park 35 Circle, Building F, Austin, Texas 78753. 

PUBLIC COMMENT/PUBLIC MEETING 

Written public comments and requests for a public meeting should be 
received in the Office of Chief Clerk, at the address provided in the 
information section below, within 30 days of the date of newspaper 
publication of the notice. 

INFORMATION SECTION 

To view the complete issued notice, view the notice on our web site at 
www.tceq.texas.gov/comm_exec/cc/pub_notice.html or call the Office 
of the Chief Clerk at (512) 239-3300 to obtain a copy of the complete 
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notice. When searching the web site, type in the issued date range 
shown at the top of this document to obtain search results. 

A public meeting is intended for the taking of public comment and is 
not a contested case hearing. 

The Executive Director can consider approval of an application unless 
a written request for a contested case hearing is filed. To request a con-
tested case hearing, you must submit the following: (1) your name (or 
for a group or association, an official representative), mailing address, 
daytime phone number and fax number, if any; (2) applicant's name 
and permit number; (3) the statement [I/we] request a contested case 
hearing; and (4) a brief and specific description of how you would be 
affected by the application in a way not common to the general public. 
You may also submit any proposed conditions to the requested applica-
tion which would satisfy your concerns. Requests for a contested case 
hearing must be submitted in writing to the TCEQ Office of the Chief 
Clerk at the address provided in the information section below. 

If a hearing request is filed, the Executive Director will not issue the re-
quested permit and may forward the application and hearing request to 
the TCEQ Commissioners for their consideration at a scheduled Com-
mission meeting. 

Written hearing requests, public comments or requests for a public 
meeting should be submitted to the Office of the Chief Clerk, MC 105, 
TCEQ, P.O. Box 13087, Austin, TX 78711-3087. For information con-
cerning the hearing process, please contact the Public Interest Counsel, 
MC 103, at the same address. For additional information, individual 
members of the general public may contact the Public Education Pro-
gram at 1-800-687-4040. General information regarding the TCEQ can 
be found at our web site at www.tceq.texas.gov. Si desea información 
en español, puede llamar al 1-800-687-4040. 
TRD-201302191 
Bridget C. Bohac 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: May 29, 2013 

Request for Nominations - Water Utility Operator Licensing 
Advisory Committee 
The Texas Commission on Environmental Quality (TCEQ) is request-
ing nominations for a total of six individuals to serve on the TCEQ 
Water Utility Operator Licensing Advisory Committee (the Commit-
tee). The TCEQ is seeking two individuals to serve on the Committee 
from November 1, 2013 through August 31, 2014 and four individuals 
to serve on the Committee from September 1, 2014 through August 31, 
2018. Individuals may request to serve on either or both of these terms. 

The Committee membership represents various geographic areas of the 
state, ethnicity, businesses, governments, associations, and industries. 
If you have served on this advisory committee or nominated someone 
or self-nominated in the past, you may do so again. When members' 
terms expire, the Committee representation changes and individuals 
with varying backgrounds and geographic locations are needed each 
time. 

The authority for the Committee is found in 30 TAC Chapter 5. The 
objectives of the 13-member committee are: 1) to review training and 
educational material to promote quality education and training; 2) to 
review Job Analysis exam validations and to advise and assist regard-
ing licensing requirements; 3) to assist with the review of rules, regu-
lations, guidance documents, and policy statements; 4) to represent a 
diversity of viewpoints; and 5) to promote interaction with outside or-
ganizations. 

All appointments will be made by the TCEQ commissioners. The 
Committee meets as needed, usually four times a year. Meetings are 
held at the TCEQ offices located at 12100 Park 35 Circle in Austin, 
Texas, and last approximately two-four hours. No financial compen-
sation is available. Additional information regarding the Committee is 
available at the following Web site: http://www.tceq.texas.gov/licens-
ing/groups/wuoc_comm.html. 

To nominate an individual or to self-nominate, download and complete 
the Water Utility Operator Licensing Advisory Committee application 
from our Web site (previously listed) or contact us directly to request 
an application be mailed to you. You may submit a resume in addition 
to the application, but not in lieu of the application. 

Completed Applications must be received at TCEQ by 5:00 p.m., 
on July 15, 2013. Applications may be delivered to Paul Munguia 
by email: paul.munguia@tceq.texas.gov, fax (512) 239-6272, or U.S. 
mail: Paul Munguia, Occupational Licensing Section, MC 178, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
TRD-201302175 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Filed: May 28, 2013 

Texas Ethics Commission 
List of Late Filers 
Listed below is the name of a filer from the Texas Ethics Commission 
who failed to pay a penalty fine for a late report in reference to the listed 
filing deadline. If you have any questions, you may contact Robbie 
Douglas at (512) 463-5800. 

Deadline: Unexpended Funds Report due January 15, 2013 for 
Candidates and Officeholders 

Terence S. "Teri" Estes-Hightower, P.O. Box 841672, Houston, Texas 
77284 
TRD-201302062 
David Reisman 
Executive Director 
Texas Ethics Commission 
Filed: May 23, 2013 

Texas Facilities Commission 
Request for Proposals #303-4-20383 
The Texas Facilities Commission (TFC), on behalf of the Texas De-
partment of Criminal Justice, announces the issuance of Request for 
Proposals (RFP) #303-4-20383. TFC seeks a five (5) or ten (10) year 
lease of approximately 11,716 square feet of office space in Beaumont, 
Jefferson County, Texas. 

The deadline for questions is June 24, 2013, and the deadline for pro-
posals is July 10, 2013 at 3:00 p.m. The award date is August 23, 2013. 
TFC reserves the right to accept or reject any or all proposals submit-
ted. TFC is under no legal or other obligation to execute a lease on the 
basis of this notice or the distribution of an RFP. Neither this notice nor 
the RFP commits TFC to pay for any costs incurred prior to the award 
of a grant. 
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Parties interested in submitting a proposal may obtain in-
formation by contacting the Regional Leasing Assistant, 
Jon Conant, at (512) 463-3160. A copy of the RFP may 
be downloaded from the Electronic State Business Daily at 
http://esbd.cpa.state.tx.us/bid_show.cfm?bidid=106071. 
TRD-201302197 
Kay Molina 
General Counsel 
Texas Facilities Commission 
Filed: May 29, 2013 

♦ ♦ ♦ 
Texas Health and Human Services Commission 
Public Notice 
The Texas Health and Human Services Commission is submitting to the 
Centers for Medicare and Medicaid Services a request for an amend-
ment to the Texas Healthcare Transformation Quality Improvement 
Program (THTQIP) waiver program, a Medicaid waiver program oper-
ating under the authority of §1115 of the Social Security Act. The Texas 
Healthcare Transformation Quality Improvement Program waiver pro-
gram is currently approved for the five-year period beginning Decem-
ber 12, 2011, and ending September 30, 2016. The proposed effective 
date for the amendment is September 1, 2013. 

The Texas Healthcare Transformation Quality Improvement Program 
serves as the vehicle that allows the state to expand the Medicaid man-
aged care delivery system while preserving hospital funding, provides 
incentive payments for health care improvements and directs more 
funding to hospitals that serve large numbers of uninsured patients. 

Effective September 1, 2013, the expenditures for STAR+PLUS en-
rollees for elimination of the 30-day spell of illness limitation will no 
longer be authorized. Under this policy, after 30 days of inpatient care 
has been provided, additional inpatient care will not be covered un-
til the enrollee has been out of an acute care facility for 60 consec-
utive days. HHSC will continue to waive the annual benefit limit in 
STAR+PLUS. 

The Texas Health and Human Services Commission is requesting that 
the waiver amendment be approved for the period beginning September 
1, 2013 through September 30, 2016. The amendment does not impact 
budget neutrality. 

To obtain copies of the proposed waiver amendment, interested parties 
may contact Meisha Scott by mail at Texas Health and Human Ser-
vices Commission, P.O. Box 13247, mail code H-370, Austin, Texas 
78711-3427, phone (512) 462-6293, fax (512) 730-7472, or by email 
at TX_Medicaid_Waivers@hhsc.state.tx.us. 
TRD-201302200 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Filed: May 29, 2013 

Department of State Health Services 
Licensing Actions for Radioactive Materials 
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TRD-201302189 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Filed: May 29, 2013 

Texas Department of Insurance 
Company Licensing 
Application to change the name of GMAC INSURANCE COMPANY 
ONLINE, INC. to NGIC ONLINE, INC., a fire and/or casualty com-
pany. The home office is in Maryland Heights, Missouri. 

Application to change the name of TEXAS AGRICULTURAL CO-
OPERATIVE TRUST to TEXAS AG CO-OP TRUST, a Multiple Em-
ployer Welfare Arrangement company. The home office is in Lubbock, 
Texas. 

Application for incorporation in the State of Texas by WELLINGTON 
PROPERTY & CASUALTY INSURANCE COMPANY, a domestic 
fire and/or casualty company. The home office is in Fort Worth, Texas. 

Any objections must be filed with the Texas Department of Insurance, 
within twenty (20) calendar days from the date of the Texas Regis-
ter publication, addressed to the attention of Godwin Ohaechesi, 333 
Guadalupe Street, MC 305-2C, Austin, Texas 78701. 
TRD-201302195 
Sara Waitt 
General Counsel 
Texas Department of Insurance 
Filed: May 29, 2013 

Texas Lottery Commission 
Notice of Cancellation of Second Public Comment Hearing 
In the May 24, 2013, issue of the Texas Register (38 TexReg 3235), the 
Texas Lottery Commission (Commission) proposed amendments to 16 
TAC §402.404, concerning License Fees. The purpose of the proposed 
amendments is to impose a new fee for bingo worker registration ap-
plications and renewal applications and to increase the fees for licenses 
to conduct bingo and commercial licenses to lease bingo premises. A 
public hearing to receive comments on the proposed amendments was 
held on May 29, 2013. 

The Commission hereby provides notice that a second public hearing, 
tentatively scheduled for June 12, 2013, will not be held. The Commis-
sion will continue to accept written comments on the proposed amend-
ments through June 23, 2013. Written comments may be submitted 
to James Person, Assistant General Counsel, by mail at Texas Lottery 
Commission, P.O. Box 16630, Austin, Texas 78761-6630; by facsimile 
at (512) 344-5189; or by email at legal.input@lottery.state.tx.us. 
TRD-201302198 
Bob Biard 
General Counsel 
Texas Lottery Commission 
Filed: May 29, 2013 

♦ ♦ ♦ 
Public Utility Commission of Texas 
Announcement of Application for Amendment to a 
State-Issued Certificate of Franchise Authority 
The Public Utility Commission of Texas received an application on 
May 23, 2013 to amend a state-issued certificate of franchise authority 
(CFA), pursuant to §§66.001 - 66.016 of the Public Utility Regulatory 
Act (PURA). 

Project Title and Number: Application of Grande Communications 
Networks, LLC to Amend Its State-Issued Certificate of Franchise Au-
thority, Project Number 41510. 

The requested amendment is to expand the service area footprint to 
include the Sunrise Canyon Apartments, located at 501 Sunrise Canyon 
Drive, Universal City, Bexar County, Texas. 

Information on the application may be obtained by contacting the Pub-
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin, 
Texas 78711-3326 or by phone at (512) 936-7120 or toll-free at (888) 
782-8477. Hearing and speech-impaired individuals with text tele-
phones (TTY) may contact the commission at (512) 936-7136 or use 
Relay Texas (toll-free) (800) 735-2989. All inquiries should reference 
Project Number 41510. 
TRD-201302159 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: May 28, 2013 

♦ ♦ ♦ 
Notice of Application for Service Area Exception 
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Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of an application on May 23, 2013, for an amendment 
to certificated service area for a service area exception within Zapata 
County, Texas. 

Docket Style and Number: Application of Medina Electric Coopera-
tive, Inc. to Amend a Certificate of Convenience and Necessity for 
Electric Service Area Exception within Zapata County. Docket Num-
ber 41517. 

The Application: Medina Electric Cooperative, Inc. (MEC) filed an 
application for a service area exception to allow MEC to provide ser-
vice to a specific customer located within the certificated service area 
of AEP Texas Central Company (AEP TCC). AEP TCC has provided 
an affidavit of relinquishment for the proposed change. 

Persons wishing to comment on the action sought or intervene should 
contact the Public Utility Commission of Texas no later than June 17, 
2013 by mail at P.O. Box 13326, Austin, Texas 78711-3326 or by 
phone at (512) 936-7120 or toll-free at (888) 782-8477. Hearing and 
speech-impaired individuals with text telephones (TTY) may contact 
the commission at (512) 936-7136 or use Relay Texas (toll-free) (800) 
735-2989. All comments should reference Docket Number 41517. 
TRD-201302158 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: May 28, 2013 

Notice of Application to Amend Certificated Service Area 
Boundaries 
Notice is given to the public of the filing with the Public Utility 
Commission of Texas of an application filed on May 24, 2013, for 
an amendment to certificated service area boundaries within Burnet 
County, Texas. 

Docket Style and Number: Joint Application of City of Burnet and Ped-
ernales Electric Cooperative to amend a Certificate of Convenience and 
Necessity for Service Area Boundaries within Burnet County. Docket 
Number 41521. 

The Application: The proposed boundary change is for release of ter-
ritory from Pedernales Electric Cooperative to the City of Burnet so 
that the City may serve a proposed residential subdivision to be devel-
oped on approximately 524.54 acres, located in south Burnet County. 
There are currently no consumers in the affected areas of the proposed 
boundary change. 

Persons wishing to comment on the action sought or intervene should 
contact the Public Utility Commission of Texas no later than June 17, 
2013, by mail at P.O. Box 13326, Austin, Texas 78711-3326 or by 
phone at (512) 936-7120 or toll-free at (888) 782-8477. Hearing- and 
speech-impaired individuals with text telephones (TTY) may contact 
the commission at (512) 936-7136 or use Relay Texas (toll-free) (800) 
735-2989. All comments should reference Docket Number 41521. 
TRD-201302186 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: May 28, 2013 

Notice of Intent to Implement a Minor Rate Change Pursuant 
to P.U.C. Substantive Rule §26.171 
Notice is given to the public of an application filed with the Public Util-
ity Commission of Texas (commission) on May 23, 2013, to implement 
a minor rate change pursuant to P.U.C. Substantive Rule §26.171. 

Tariff Control Title and Number: Notice of Cumby Telephone Coop-
erative, Inc. for Approval of a Minor Rate Change Pursuant to P.U.C. 
Substantive Rule §26.171, Tariff Control Number 41525. 

The Application: Cumby Telephone Cooperative, Inc. (Cumby) filed 
an application with the commission for revisions to its local exchange 
service tariffs. Cumby proposed an effective date of June 1, 2013. The 
estimated revenue increase to be recognized by Cumby is $2,471 in 
gross annual intrastate revenues. The applicant has 692 access lines 
(residence and business) in service in the state of Texas. 

If the commission receives a complaint(s) relating to this application 
signed by 5% of the affected local service customers to which this ap-
plication applies by June 20, 2013, the application will be docketed. 
The 5% limitation will be calculated based upon the total number of 
customers of record as of the calendar month preceding the commis-
sion's receipt of the complaint(s). 

Persons wishing to comment on this application should contact the Pub-
lic Utility Commission of Texas by June 20, 2013. Requests to inter-
vene should be filed with the commission's Filing Clerk at P.O. Box 
13326, Austin, Texas 78711-3326 or you may call the commission at 
(512) 936-7120 or toll-free 1-800-735-2989. Hearing- and speech-im-
paired individuals with text telephones (TTY) may contact the com-
mission at (512) 936-7136. All correspondence should refer to Tariff 
Control Number 41525. 
TRD-201302187 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: May 28, 2013 

Texas Department of Transportation 
Public Hearing Notice - Statewide Transportation Improvement 
Program 

The Texas Department of Transportation (department) will hold a pub-
lic hearing on Monday, June 24, 2013 at 10:00 a.m. at 200 East River-
side Drive, Room 1A-2, in Austin, Texas to receive public comments 
on the June 2013 Out of Cycle Revisions to the Statewide Transporta-
tion Improvement Program (STIP) for FY 2013 - 2016. 

The STIP reflects the federally funded transportation projects in the 
FY 2013 - 2016 Transportation Improvement Programs (TIPs) for each 
Metropolitan Planning Organization (MPO) in the state. The STIP in-
cludes both state and federally funded projects for the nonattainment ar-
eas of Beaumont, Dallas-Fort Worth, El Paso, and Houston. The STIP 
also contains information on federally funded projects in rural areas 
that are not included in any MPO area, and other statewide programs 
as listed. 

Title 23, United States Code, §134 and §135 require each designated 
MPO and the state, respectively, to develop a TIP and STIP as a con-
dition to securing federal funds for transportation projects under Title 
23 or the Federal Transit Act (49 USC §5301, et seq.). Section 134 
requires an MPO to develop its TIP in cooperation with the state and 
affected public transit operators and to provide an opportunity for inter-
ested parties to participate in the development of the program. Section 
135 requires the state to develop a STIP for all areas of the state in coop-
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eration with the designated MPOs and, with respect to non-metropoli-
tan areas, in consultation with affected local officials, and further re-
quires an opportunity for participation by interested parties as well as 
approval by the Governor or the Governor's designee. 

A copy of the proposed June 2013 Out of Cycle Revisions to the FY 
2013 - 2016 STIP will be available for review, at the time the notice of 
hearing is published, at each of the department's district offices, at the 
department's Transportation Planning and Programming Division of-
fices located in Building 118, Second Floor, 118 East Riverside Drive, 
Austin, Texas, or (512) 486-5033, and on the department's website at: 

http://www.txdot.gov/government/programs/stips.html 

Persons wishing to speak at the hearing may register in advance by noti-
fying Lori Morel, Transportation Planning and Programming Division, 
at (512) 486-5033 not later than Friday, June 21, 2013, or they may reg-
ister at the hearing location beginning at 9:00 a.m. on the day of the 
hearing. Speakers will be taken in the order registered. Any interested 
person may appear and offer comments or testimony, either orally or 
in writing; however, questioning of witnesses will be reserved exclu-
sively to the presiding authority as may be necessary to ensure a com-
plete record. While any persons with pertinent comments or testimony 
will be granted an opportunity to present them during the course of the 
hearing, the presiding authority reserves the right to restrict testimony 
in terms of time or repetitive content. Groups, organizations or asso-
ciations should be represented by only one speaker. Speakers are re-
quested to refrain from repeating previously presented testimony. Per-
sons with disabilities who have special communication or accommo-
dation needs or who plan to attend the hearing may contact the Trans-
portation Planning and Programming Division at 118 East Riverside 
Drive, Austin, Texas 78704-1205, (512) 486-5038. Requests should 
be made no later than three days prior to the hearing. Every reasonable 
effort will be made to accommodate the needs. 

Interested parties who are unable to attend the hearing may submit com-
ments regarding the proposed June 2013 Out of Cycle Revisions to the 
FY 2013 - 2016 STIP to Marc Williams, P.E., Director of Planning, P.O. 
Box 149217, Austin, Texas 78714-9217. In order to be considered, all 
written comments must be received at the Transportation Planning and 
Programming office by 4:00 p.m. on Monday, July 8, 2013. 
TRD-201302065 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Filed: May 23, 2013 

Public Hearing - Texas Private Activity Bond Surface 
Transportation Corporation 
The Texas Private Activity Bond Surface Transportation Corporation 
(the "Corporation") or its designated hearing officer will hold a public 
hearing on June 24, 2013 at 9:00 a.m. at the following location: 

Texas Department of Transportation 

Dewitt C. Greer Building 

125 E. 11th Street 

Executive Room 

Austin, Texas 78701 

Among the items to be discussed will be the proposal for the issuance 
by the Corporation of its senior lien revenue bonds to finance construc-
tion, engineering, developer fees, and other related costs to develop, 
design, construct, manage, operate, and maintain the portions of the 

North Tarrant Express Segments 3A and 3B Facility that are assigned 
to NTE Mobility Partners Segments 3 LLC (the "Developer"), as de-
scribed below, pursuant to that certain Facility Agreement North Tar-
rant Express Segments 3A and 3B Facility, dated as of March 1, 2013 
(the "Facility Agreement"), between the Texas Department of Trans-
portation and the Developer. The North Tarrant Express Segments 3A 
and 3B Facility is expected to improve mobility and connectivity along 
I-35W and other critical corridors in Tarrant County. 

The Developer's portion of the design and construction project in-
cludes: (i) on I-35W, construction of two managed lanes in each 
direction from north of I-30 to I-820 including the I-35W/I-820 
interchange (the "Segment 3A Managed Lanes"), reconstruction of 
existing general purpose lanes and construction of access ramps and 
frontage roads; (ii) on the two managed lanes in each direction that 
will be constructed by the Texas Department of Transportation on 
I-35W from north of I-820 to north of US 81/287 (the "Segment 3B 
Managed Lanes" and, together with the Segment 3A Managed Lanes, 
the "Managed Lanes") and on the Segment 3A Managed Lanes, the 
design, development, and installation of the ITS and tolling systems; 
and (iii) the implementation of certain utility adjustments. The senior 
lien revenue bonds will also be used to fund capitalized interest and 
reserves, in each case to the extent authorized by state and federal 
law and to pay certain costs of issuance of such bonds. The Managed 
Lanes will be managed and operated by the Developer pursuant to 
the Facility Agreement. The term of the Facility Agreement is until 
June 22, 2061 and, pursuant to the terms of the Facility Agreement, 
the Developer is authorized to toll the Managed Lanes. North Tarrant 
Infrastructure, LLC is the Design-Build Contractor for the North Tar-
rant Express Segment 3A Managed Lanes. The maximum aggregate 
principal amount of the senior lien revenue bonds to be issued, in one 
or more series, is $400 million. The senior lien revenue bonds and 
the interest thereon shall be payable solely from funds paid or made 
available by the Developer and shall never constitute and shall not be 
considered obligations, general or otherwise, of the State of Texas, 
the Texas Transportation Commission, or the Texas Department of 
Transportation, or any other political subdivision thereof. 

All interested persons are invited to attend the public hearing and pro-
vide written comments to the address below and express any comments 
they may have regarding the issuance of the senior lien revenue bonds 
for the Developer's obligations in respect of the Managed Lanes. The 
deadline for receipt of written comments is 5:00 p.m. on June 24, 2013. 
Comments should be sent to: Texas Private Activity Bond Surface 
Transportation Corporation, Attention: President, Board of Directors, 
125 East 11th Street, Austin, Texas 78701. 
TRD-201302201 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Filed: May 29, 2013 

Public Notice - Aviation 
Pursuant to Transportation Code, §21.111, and 43 Texas Administra-
tive Code §30.209, the Texas Department of Transportation conducts 
public hearings to receive comments from interested parties concern-
ing proposed approval of various aviation projects. For information 
regarding actions and times for aviation public hearings, please go to 
the following website: 

www.txdot.gov/inside-txdot/get-involved/about/hearings-meet-
ings.html. Or visit www.txdot.gov, How Do I Find Hearings and 
Meetings, choose Hearings and Meetings, and then choose Schedule. 
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Or contact Texas Department of Transportation, Aviation Divi-
sion, 150 East Riverside, Austin, Texas 78704, (512) 416-4501 or 
1-800-68-PILOT. 
TRD-201302174 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Filed: May 28, 2013 

Texas Veterans Commission 
Request for Applications Concerning the Fund for Veterans' 
Assistance Grant Program 

Filing Authority. The availability of grant funds is authorized by 
Texas Government Code, §434.017. 

Eligible Applicants. The Texas Veterans Commission (TVC) is re-
questing applications from organizations eligible to apply for grant 
funding. Eligible Applicants are units of local government, IRS Code 
§501(c)(19) posts or organizations of past or present members of the 
Armed Forces, IRS Code §501(c)(3) private nonprofit corporations au-
thorized to conduct business in Texas, Texas chapters of IRS Code 
§501(c)(4) veterans service organizations, and nonprofit organizations 
authorized to do business in Texas with experience providing services 
to veterans. 

Description. The purpose of this Request for Applications (RFA) is 
to seek grant applications from Eligible Applicants for reimbursement 
grants using funds from the Fund for Veterans' Assistance (FVA). The 
TVC is authorized to award grants to Eligible Applicants addressing the 
needs of Texas veterans and their families. These needs include, but are 
not limited to: emergency financial assistance; transportation services; 
family and/or individual counseling for Post-Traumatic Stress Disorder 
(PTSD) and Traumatic Brain Injury (TBI); employment, training/job 
placement assistance; housing assistance for homeless veterans; fam-
ily and child services; legal services, excluding criminal defense; and 
development of professional services networks. 

TVC established the following priorities for this RFA: service cate-
gories of financial assistance, counseling, and homeless/housing; wide-
spread distribution of grants across the state; varied services in geo-
graphic areas to ensure no over-saturation or duplication of services in 
areas of the state; and outstanding grant applications. 

Grant Funding Period. Grants awarded will begin on January 1, 
2014, and end on December 31, 2014. All grants are reimbursement 

grants. Reimbursement will only be made for those expenses that oc-
cur within the term of this grant. No pre-award spending is allowed. 
TVC shall disburse 10% of the awarded grant amount upon execution 
of the grant agreement. 

Grant Amounts. For this solicitation, the minimum grant award will 
be $5,000. The maximum grant award will be $500,000. 

Number of Grants to be Awarded and Total Available. The total 
amount of grant funding available for this award is $3,000,000. The 
number of awards made will be contingent upon the amount of funding 
requested and awarded to Eligible Applicants. 

Selection Criteria. Applications will be reviewed by TVC staff for 
conformance to RFA guidelines. All eligible applications will be eval-
uated and recommended for funding by the FVA Advisory Committee. 
The FVA Advisory Committee will prepare a funding recommendation 
to be presented to the Commission for action. The Commission makes 
the final funding decisions based upon the FVA Advisory Committee's 
funding recommendation. Applications must address all requirements 
of the RFA to be considered for funding. 

TVC is not obligated to approve an application, provide funds, or en-
dorse any application submitted in response to this solicitation. There 
is no expectation of continued funding. This issuance does not obligate 
TVC to award a grant or pay any costs incurred in preparing a response. 

Requesting the Materials Needed to Complete an Application. All 
information needed to respond to this solicitation will be posted to 
the TVC website at http://tvc.texas.gov/Apply-For-A-Grant.aspx on or 
about Monday, June 10, 2013. 

Further Information. In order to assure that no prospective applicant 
may obtain a competitive advantage because of acquisition of infor-
mation unknown to other prospective applicants, all questions must be 
submitted via email to grants@tvc.texas.gov. All questions and the 
written answers will be posted on the TVC website as per the RFA. 

Deadline for Receipt of an Application. Applications must be re-
ceived by TVC by 4:00 p.m. CST on Thursday, August 8, 2013 at the 
William B. Travis Building, 1701 N. Congress Avenue, Suite 9-100, 
Austin, Texas 78701 to be considered for funding. 
TRD-201302196 
Kathy I. Wood 
Director, Fund for Veterans' Assistance 
Texas Veterans Commission 
Filed: May 29, 2013 

IN ADDITION June 7, 2013 38 TexReg 3699 

mailto:grants@tvc.texas.gov
http://tvc.texas.gov/Apply-For-A-Grant.aspx


 

 

 
 

 

 
 

 
  

 
 

 
 

 

 
 

 

 

 
 

Open Meetings 

Statewide agencies and regional agencies that extend into four or more counties post 
meeting notices with the Secretary of State.  

Meeting agendas are available on the Texas Register's Internet site: 
http://www.sos.state.tx.us/open/index.shtml 

Members of the public also may view these notices during regular office hours from a 
computer terminal in the lobby of the James Earl Rudder Building, 1019 Brazos (corner 
of 11th Street and Brazos) Austin, Texas. To request a copy by telephone, please call 
512-463-5561. Or request a copy by email: register@sos.state.tx.us 

For items not available here, contact the agency directly. Items not found here: 
•	 minutes of meetings 
•	 agendas for local government bodies and regional agencies that extend into fewer 

than four counties 
•	 legislative meetings not subject to the open meetings law 

The Office of the Attorney General offers information about the open meetings law, 

including Frequently Asked Questions, the Open Meetings Act Handbook, and Open 

Meetings Opinions. 

http://www.oag.state.tx.us/open/index.shtml
 

The Attorney General's Open Government Hotline is 512-478-OPEN (478-6736) or toll-
free at (877) OPEN TEX (673-6839). 

Additional information about state government may be found here: 
http://www.texas.gov 

... 


Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a 
disability must have equal opportunity for effective communication and participation in 
public meetings. Upon request, agencies must provide auxiliary aids and services, such as 
interpreters for the deaf and hearing impaired, readers, large print or Braille documents. 
In determining type of auxiliary aid or service, agencies must give primary consideration 
to the individual's request. Those requesting auxiliary aids or services should notify the 
contact person listed on the meeting notice several days before the meeting by mail, 
telephone, or RELAY Texas. TTY: 7-1-1. 

http:http://www.texas.gov
http://www.oag.state.tx.us/open/index.shtml
mailto:register@sos.state.tx.us
http://www.sos.state.tx.us/open/index.shtml


 

 

 
 

 
 

 
 
 

    

 

   
 

  
 

 
  

 

   

 
  

 
 

 
 

 

 

 
 
 

 
 

  

 

 

 

 
 

  
 

  
 

 
 

 
  

 
   

  
 

 

 
  
 

 

 

  

 

 
 

 

 

 

 

 
 

 
  

 
 

 
 
 
 
  
 

How to Use the Texas Register 
Information Available: The 14 sections of the Texas 

Register represent various facets of state government. Documents 
contained within them include: 

Governor - Appointments, executive orders, and 
proclamations. 
 Attorney General - summaries of requests for opinions, 
opinions, and open records decisions. 

Secretary of State - opinions based on the election laws. 
Texas Ethics Commission - summaries of requests for 

opinions and opinions. 
 Emergency Rules- sections adopted by state agencies on an 
emergency basis.
 Proposed Rules - sections proposed for adoption.
 Withdrawn Rules - sections withdrawn by state agencies 
from consideration for adoption, or automatically withdrawn by 
the Texas Register six months after the proposal publication date. 
 Adopted Rules - sections adopted following public comment 
period. 

Texas Department of Insurance Exempt Filings - notices of 
actions taken by the Texas Department of Insurance pursuant to 
Chapter 5, Subchapter L of the Insurance Code. 

Texas Department of Banking - opinions and exempt rules 
filed by the Texas Department of Banking. 

Tables and Graphics - graphic material from the proposed, 
emergency and adopted sections. 

Transferred Rules- notice that the Legislature has 
transferred rules within the Texas Administrative Code from one 
state agency to another, or directed the Secretary of State to 
remove the rules of an abolished agency.
 In Addition - miscellaneous information required to be 
published by statute or provided as a public service. 

Review of Agency Rules - notices of state agency rules 
review. 

Specific explanation on the contents of each section can be 
found on the beginning page of the section. The division also 
publishes cumulative quarterly and annual indexes to aid in 
researching material published. 

How to Cite: Material published in the Texas Register is 
referenced by citing the volume in which the document appears, 
the words “TexReg” and the beginning page number on which that 
document was published. For example, a document published on 
page 2402 of Volume 36 (2011) is cited as follows: 36 TexReg 
2402. 

In order that readers may cite material more easily, page numbers 
are now written as citations. Example: on page 2 in the lower-left 
hand corner of the page, would be written “36 TexReg 2 issue 
date,” while on the opposite page, page 3, in the lower right-hand 
corner, would be written “issue date 36 TexReg 3.” 

How to Research: The public is invited to research rules and 
information of interest between 8 a.m. and 5 p.m. weekdays at the 
Texas Register office, Room 245, James Earl Rudder Building, 
1019 Brazos, Austin. Material can be found using Texas Register 
indexes, the Texas Administrative Code, section numbers, or TRD 
number. 

Both the Texas Register and the Texas Administrative Code are 
available online at: http://www.sos.state.tx.us. The Register is 
available in an .html version as well as a .pdf (portable document 

format) version through the internet. For website information, call 
the Texas Register at (512) 463-5561. 

Texas Administrative Code 
The Texas Administrative Code (TAC) is the compilation of 

all final state agency rules published in the Texas Register. 
Following its effective date, a rule is entered into the Texas 
Administrative Code. Emergency rules, which may be adopted by 
an agency on an interim basis, are not codified within the TAC. 

The TAC volumes are arranged into Titles and Parts (using 
Arabic numerals). The Titles are broad subject categories into 
which the agencies are grouped as a matter of convenience. Each 
Part represents an individual state agency. 

The complete TAC is available through the Secretary of 
State’s website at http://www.sos.state.tx.us/tac. 

The following companies also provide complete copies of the 
TAC: Lexis-Nexis (800-356-6548), and West Publishing Company 
(800-328-9352). 

The Titles of the TAC, and their respective Title numbers are: 

1. Administration 
4. Agriculture

 7. Banking and Securities 
10. Community Development 
13. Cultural Resources 
16. Economic Regulation 
19. Education 
22. Examining Boards 
25. Health Services

 28. Insurance 
30. Environmental Quality  

 31. Natural Resources and Conservation 
34. Public Finance 

 37. Public Safety and Corr ections  
 40. Social Services and Assistance 
 43. Transportation 

w to Cite: Under the TAC scheme, each section is designated Ho
by a TAC number. For example in the citation 1 TAC §27.15: 1 
indicates the title under which the agency appears in the Texas 
Administrative Code; TAC stands for the Texas Administrative 
Code; §27.15 is the section number of the rule (27 indicates that 
the section is under Chapter 27 of Title 1; 15 represents the 
individual section within the chapter). 

How to update: To find out if a rule has changed since the 
publication of the current supplement to the Texas Administrative 
Code, please look at the Index of Rules. The Index of Rules is 
published cumulatively in the blue-cover quarterly indexes to the 
Texas Register. If a rule has changed during the time period 
covered by the table, the rule’s TAC number will be printed with 
the Texas Register page number and a notation indicating the type 
of filing (emergency, proposed, withdrawn, or adopted) as shown 
in the following example. 

TITLE 1. ADMINISTRATION 
Part 4. Office of the Secretary of State 
Chapter 91. Texas Register 
40 TAC §3.704.................................................950 (P)
 

http://www.sos.state.tx.us/tac
http:http://www.sos.state.tx.us
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